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This consent order addresses Star Pipe Products, Ltd.’s business methods,
which made it easier to coordinate price levels through an entity known as the
Ductile Iron Fittings Research Association. The complaint alleges that Star
Pipe Products violated Section 5 of the Federal Trade Commission Act by
colluding with McWane to increase DIPF prices. The consent order prohibits
the respondent from entering into, adhering to, participating in, maintaining,
organizing, implementing, enforcing, or otherwise facilitating any combination,
conspiracy, agreement, or understanding between or among any Competitors to
raise, fix, maintain, or stabilize prices or price levels, or engage in any other
pricing action; or to allocate or divide markets, customers, contracts,
transactions, business opportunities, lines of commerce, or territories.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission (“Commission”), having reason to
believe that Respondents McWane, Inc. (“McWane”) and Star
Pipe Products, Ltd. (“Star) have violated Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, and it appearing to the
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Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues this Complaint stating its charges
as follows:

NATURE OF THE CASE

1. This action concerns the collusive conduct of
Respondents, and the exclusionary conduct of McWane, relating
to the marketing and sale of ductile iron pipe fittings (“DIPF”).

2. Beginning in January 2008, McWane and Star, along with
their competitor Sigma Corporation (“Sigma”), conspired to raise
and stabilize the prices at which DIPF are sold in the United
States. McWane, Sigma and Star (collectively, the “Sellers”)
exchanged sales data in order to facilitate this price coordination.

3. The passage of the American Recovery and Reinvestment
Act of 2009 (“ARRA”) in February 2009 significantly altered the
competitive dynamics of the DIPF industry, and upset the terms
of coordination among the Sellers. In the ARRA, the United
States Congress allocated more than 6 billion dollars to water
infrastructure projects, conditioned on the use of domestically
produced materials, including DIPF, in those projects (the “Buy
American” requirement).

4. At the time the ARRA was passed, McWane was the sole
supplier of a full line of domestically produced DIPF in the most
commonly used size ranges. Federal stimulus of the domestic
DIPF market potentially left McWane in a position to reap a
monopoly profit.

5. In response to the passage of the ARRA and its Buy
American provision, Sigma, Star and others attempted to enter the
domestic DIPF market in competition with McWane.

6. McWane maintained its monopoly in the domestic DIPF
market through exclusionary conduct, including (i) entering into a
distribution agreement with Sigma that eliminated Sigma as an
actual potential entrant into the domestic DIPF market, and (ii)
excluding actual and potential competitors, including Star,
through the adoption and enforcement of exclusive dealing
policies.
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7. Respondents’ conduct has restrained competition and led
to higher prices for both imported and domestically produced
DIPF.

THE RESPONDENTS

8. Respondent McWane is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Delaware, with its principal place of business located at 2900
Highway 280, Suite 300, Birmingham, Alabama 35223. McWane
manufactures, imports, markets and sells products for the
waterworks industry, including DIPF.

9. At all times relevant herein, McWane has been, and is
now, a corporation as “corporation” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

10. McWane’s acts and practices, including the acts and
practices alleged herein, are in or affect commerce in the United
States, as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

11. Respondent Star is a limited partnership organized,
existing and doing business under and by virtue of the laws of the
State of Texas, with its principal place of business located at 4018
Westhollow Parkway, Houston, Texas 77082. Star imports,
markets and sells products for the waterworks industry, including
DIPF.

12. At all times relevant herein, Star has been, and is now, a
corporation as “corporation” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

13. Star’s acts and practices, including the acts and practices
alleged herein, are in or affect commerce in the United States, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44,

THE DIPF INDUSTRY

14. DIPF are a component of pipeline systems transporting
drinking and waste water under pressurized conditions in
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municipal distribution systems and treatment plants. DIPF are
used to join pipes, valves and hydrants in straight lines, and to
change, divide or direct the flow of water. The end users of DIPF
are typically municipal and regional water authorities.

15. DIPF are produced in a broad product line of more than
2000 unique configurations of size, shape and coating. The
industry differentiates between “A Items,” or commonly used
fittings used routinely and on almost every job, and “oddball”
fittings that are either of unusual configuration or size, or both.
Although approximately 80 percent of market demand may be
serviced with a product line of 100 fittings, DIPF suppliers must
be able to supply more than 1900 additional fittings to serve the
remaining 20 percent of demand.

16. Independent ~ wholesale  distributors,  known as
“waterworks distributors,” are the primary channel of distribution
of DIPF to end users. Waterworks distributors specialize in
distributing products for water infrastructure projects, and
generally handle the full spectrum of waterworks products,
including pipes, DIPF, valves and hydrants. = Waterworks
distributors employ sales personnel dedicated to servicing the
needs of end users, and are generally able to satisfy the needs of
end users for rapid service by stocking inventory in relatively
close proximity to project sites.

17. Direct sales of DIPF to end users, or to the utility
contractors that often serve as the agent of the end user in
purchasing and installing DIPF, are uncommon. End users and
DIPF suppliers alike prefer to work through waterworks
distributors with locations near project sites. As a result, DIPF
suppliers need to distribute DIPF through local waterworks
distributors in each region of the country in order to compete
effectively in that region.

18. Both imported and domestically produced DIPF are
commercially available.  All of the Sellers sell imported DIPF.
Before Star’s entry into domestic production in 2009, McWane
was the sole domestic producer of a full line of small and
medium-sized DIPF.
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19. The end user of DIPF specifies whether, on a particular
project, it will accept both imported and domestically produced
DIPF, or only domestically produced DIPF. This specification is
often mandated by municipal code, or by state or federal law.

20. Domestically produced DIPF sold for use in projects
specified as domestic only are sold at higher prices than imported
or domestically produced DIPF sold for use in projects not
specified as domestic only.

THE RELEVANT MARKETS

21. The relevant product market in which to evaluate
Respondents’ conduct is the marketing and sale of DIPF, and
narrower relevant markets as contained therein (collectively, the
“relevant DIPF markets”), including:

a. DIPF for projects not specified as domestic only;
b. DIPF for projects specified as domestic only; and

c. DIPF of certain size ranges (e.g., 24" in diameter and
smaller).

22. In particular, the marketing and sale of domestically
produced small and medium-sized (3-24" in diameter) DIPF for
use in projects specified as domestic only constitutes a separate
relevant product market (the “relevant domestic DIPF market”).

23. There are no widely used substitutes for DIPF, and no
other product significantly constrains the prices of DIPF.

24. Before and after the passage of the ARRA, some end users
purchasing DIPF for use in projects specified as domestic only
were unable to substitute imported DIPF, or any other product, for
domestically produced DIPF. The passage of the ARRA and its
Buy American requirement temporarily expanded the relevant
domestic DIPF market.

25. The relevant geographic market is no broader than the
United States. To compete effectively within the United States,
DIPF suppliers need distribution assets and relationships within
the United States. DIPF suppliers located outside the United
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States that lack such assets and relationships are unable to
constrain the prices of DIPF suppliers that have such assets and
relationships.

26. Each and every state within the United States is also a
relevant geographic market, and smaller markets within the
boundaries of many states exist as well. DIPF suppliers can and
do engage in price discrimination based on customers’ location.
DIPF end users require local and expeditious service and support,
and typically do not purchase DIPF from waterworks distributors
located more than 200 miles away. Waterworks distributors
typically do not resell DIPF to other waterworks distributors or
end users outside their service areas in any substantial quantity.
As a result, DIPF suppliers charge different prices in different
states, and within certain regions within many states.

THE RELEVANT DIPF MARKETS ARE CONDUCIVE TO
COLLUSION

27. The relevant DIPF markets have several features that
facilitate collusion among the Sellers, including product
homogeneity, market concentration of DIPF suppliers, barriers to
timely entry of new DIPF suppliers, inelastic demand at
competitive prices, and uniform published prices.

a. DIPF are commodity products produced to industry-
wide standards. Product homogeneity enhances the
Sellers’ ability to collude on prices and to detect
deviations from those collusive prices.

b. The relevant DIPF markets are highly concentrated. In
2008, the Sellers collectively made more than 90
percent of sales in the relevant DIPF markets. A
highly concentrated market enhances the Sellers’
ability and incentive to collude on prices.

c. Effective de novo entry into the relevant DIPF markets
takes several years. Barriers to entry include the need
for a new entrant to develop a distribution network and
a reputation for quality and service with waterworks
distributors and end users. Convincing end users to
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allow the use of a new entrant’s DIPF is often a time
consuming process.

d. Demand for DIPF is inelastic to changes in price at
competitive levels. DIPF are a relatively small portion
of the cost of materials of a typical waterworks project,
and there are no widely used substitutes for the
product.

e. The Sellers publish nearly identical price books listing
per-unit prices for each unique DIPF item carried by a
given supplier, and periodically publish uniform
multiplier discounts at which they offer to sell DIPF
on a state-by-state basis. By simplifying and
standardizing published prices, the DIPF price
list/multiplier format enhances the Sellers’ ability to
collude on prices and to detect deviations from those
collusive prices.

THE SELLERS RESTRAINED PRICE COMPETITION IN
THE RELEVANT DIPF MARKETS

28. Senior executives of the Sellers frequently and privately
communicate with one another. These communications often
relate to DIPF price and output.

29. Beginning in January 2008, the Sellers conspired to raise
and stabilize the prices at which DIPF were sold in the United
States.

30. Due to rising input costs, all of the Sellers desired price
increases in 2008. However, McWane was concerned that Sigma
and Star would not adhere to announced price increases, which
would result in lost sales for McWane. The Sellers worked
together though 2008 to alleviate McWane’s concerns, with the
common purpose of clearing the way for McWane to support
common price increases.

31. On January 11, 2008, McWane publicly announced its
first DIPF price increase of 2008. Sigma and Star followed this
price increase.
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32. This January 2008 price increase was the result of a
combination and conspiracy among the Sellers.

a. Before announcing the January 2008 price increase,
McWane planned to trade its support for higher prices
in exchange for specific changes to the business
methods of Sigma and Star that would reduce the risk
that local sales personnel for these competitors would
sell DIPF at prices lower than published levels.

b. McWane communicated the terms of its plan to Sigma
and Star. McWane acted with the intent of conspiring
with Sigma and Star to restrain price competition.

c. Sigma and Star manifested their understanding and
acceptance of McWane’s offer by publicly taking steps
to limit their discounting from published price levels in
order to induce McWane to support higher price
levels.

d. On or about March 10, 2008, McWane and Sigma
executives discussed by telephone their efforts to
implement the January 2008 price increase.

33. On June 17, 2008, McWane publicly announced its second
DIPF price increase of 2008. Sigma and Star followed this price
increase.

34. The June 2008 price increase was the result of a
combination and conspiracy among the Sellers.

a. Before announcing the June 2008 price increase,
McWane planned to trade its support for higher prices
in exchange for information from Sigma and Star
documenting the volume of their monthly sales of
DIPF. This exchange of information was to be
achieved under the auspices of an entity styled as the
Ductile Iron Fittings Research Association (“DIFRA”).

b. McWane communicated the terms of its plan to Sigma
and Star, at least in part through a public letter sent by
McWane to waterworks distributors, the common
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customers of the Sellers. A section of that letter was
meaningless to distributors, but was intended to inform
Sigma and Star of the terms of McWane’s offer.
McWane acted with the intent of conspiring with
Sigma and Star to restrain price competition.

c. Sigma and Star manifested their understanding and
acceptance of McWane’s offer by initiating their
participation in the DIFRA information exchange in
order to induce McWane to support higher price
levels.

d. McWane then led a price increase, and Sigma and Star
followed.

e. On or about August 22, 2008, executives of McWane
and Sigma discussed by telephone their efforts to
implement the June 2008 price increase.

DIFRA FACILITATED PRICE COORDINATION AMONG
THE SELLERS

35. The DIFRA information exchange operated as follows.
The Sellers submitted a report of their previous month’s sales to
an accounting firm. Shipments were reported in tons shipped,
subdivided by diameter size range (e.g., 2-12") and by joint type.
Data submissions were aggregated and distributed to the Sellers.
Data submitted to the accounting firm was typically no older than
45 days, and the summary reports returned to the Sellers
contained data typically no more than 2 months old.

36. During its operation between June 2008 and January 2009,
the DIFRA information exchange enabled each of the Sellers to
determine and to monitor its own market share and, indirectly, the
output levels of its rivals. In this way, the DIFRA information
exchange facilitated price coordination among the Sellers on the
pricing of DIPF.

37. The acts and practices of Respondents, as alleged herein,
have the purpose, capacity, tendency, and effect of (i) fixing,
maintaining and raising prices of DIPF in the relevant DIPF
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markets, and (ii) facilitating collusion in the relevant DIPF
markets.

38. There are no legitimate procompetitive efficiencies that
justify the conduct of Respondents as alleged herein, or that
outweigh its anticompetitive effects.

MCWANE MONOPOLIZED THE RELEVANT DOMESTIC
DIPF MARKET

39. At the time of the enactment of the ARRA in February
2009 and thereafter, McWane possessed monopoly power in the
relevant domestic DIPF market.

40. At the time of the enactment of the ARRA, McWane was
the only manufacturer of a full line of DIPF in the relevant
domestic DIPF market and controlled nearly 100 percent of the
relevant domestic DIPF market. Despite Star’s entry into the
relevant domestic DIPF market in late 2009, McWane continues
to make more than 90 percent of sales in the relevant domestic
DIPF market.

41. McWane’s monopoly power in the relevant domestic
DIPF market is protected by substantial barriers to effective entry
and expansion, including the unfair methods of competition of
McWane and Sigma, as alleged in Paragraphs 42 through 63,
below.

42. For suppliers of the relevant DIPF that have existing
relationships and goodwill with waterworks distributors and
established reputations for quality and service in the provision of
the relevant DIPF, McWane’s unfair and exclusionary methods of
competition are the primary barriers to effective entry and
expansion in the relevant domestic DIPF market.

43. McWane’s monopoly power in the relevant domestic
DIPF market is further demonstrated directly by its ability to
exclude competitors, to control prices, and to coercively impose
unwanted distribution policies on its customers.
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44. Federal stimulus gave Sigma, Star and Serampore
Industries Private, Ltd. (“SIP”), another imported DIPF supplier,
an incentive to enter the domestic DIPF market.

45. Sigma, Star and SIP all attempted to enter the relevant
domestic DIPF market in response to the ARRA.

46. McWane maintained its monopoly in the relevant
domestic DIPF market by illegally inducing Sigma to abandon its
effort to enter the domestic DIPF market, and by implementing an
exclusive dealing policy to prevent other competitors from
entering or expanding. Through this conduct, McWane
eliminated or delayed competition from the only firms with the
ability and incentive to enter the relevant domestic DIPF market
in a timely fashion. McWane acted with the specific intent to
monopolize the relevant domestic DIPF market.

McWane Eliminated Sigma as an Actual Potential Entrant

47. After the enactment of the ARRA, Sigma took steps to
evaluate entry into domestic production of DIPF, including but
not limited to (i) formulating a complete or nearly complete
operational plan, (ii) arranging for an infusion of equity capital to
fund domestic production, (iii) obtaining the approval of its Board
of Directors for its entry plans, and (iv) casting prototype product.

48. McWane perceived that Sigma was preparing to enter the
relevant domestic DIPF market. McWane sought to eliminate the
risk of competition from Sigma by inducing Sigma to become a
distributor of McWane’s domestic DIPF rather than a competitor
in the relevant domestic DIPF market.

49. McWane and Sigma executed a Master Distribution
Agreement dated September 17, 2009 (“MDA”). The principal
terms of the MDA were as follows:

a. McWane would sell domestic DIPF to Sigma at a 20
percent discount off of McWane’s published prices;

b. McWane would be Sigma’s exclusive source for the
relevant domestic DIPF;
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c. Sigma would resell McWane’s domestic DIPF at or
very near McWane’s published prices for domestic
DIPF; and

d. Sigma would resell McWane’s domestic DIPF to
waterworks distributors only on the condition that the
distributor agreed to purchase domestic DIPF
exclusively from McWane or Sigma.

50. An unwritten term of the MDA was that McWane would
also sell its domestic DIPF at or very near its published prices.

51. In the absence of a sufficiently profitable arrangement
with McWane, Sigma would likely have entered the relevant
domestic DIPF market in competition with McWane.

52. Under the MDA, McWane controlled the price at which
Sigma could sell domestic DIPF and the customers to whom
Sigma could sell domestic DIPF. Sigma’s participation in the
relevant domestic DIPF market under the MDA was not
equivalent to, and for consumers not a substitute for, Sigma’s
competitive entry into the relevant domestic DIPF market.

53. Sigma’s independent, competitive entry into the relevant
domestic DIPF market would likely have benefitted consumers by
constraining McWane’s prices for the relevant domestic DIPF and
otherwise.

54. Through the MDA, McWane transferred a share of its
sales and monopoly profits in the domestic DIPF market to Sigma
in exchange for Sigma’s commitment to abandon its plans to enter
the relevant domestic DIPF market as an independent competitor.

55. Both McWane and Sigma entered into the MDA with the
specific intent to maintain and share in McWane’s monopoly
profits in the relevant domestic DIPF market by eliminating
competition among themselves and excluding their rivals.

McWane Excluded Star Through Exclusive Dealing

56. Star announced its entry into the relevant domestic DIPF
market in June 2009. McWane knew that, initially, Star would
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have a shorter product line and a smaller inventory than McWane.
Star would therefore have difficulty convincing a waterworks
distributor to purchase all of its domestic DIPF from Star.
McWane nevertheless projected that Star’s entry into the domestic
DIPF market, if unobstructed by McWane, would place
downward pressure on McWane’s prices for its domestic DIPF.

57. McWane responded to Star’s entry into the relevant
domestic DIPF market by adopting restrictive and exclusive
distribution policies (collectively, “McWane’s exclusive dealing
policies”). McWane intended and expected that these policies
would impede and delay the ability of Star to enter the domestic
DIPF market.

a. McWane threatened waterworks distributors with
delayed or diminished access to McWane’s domestic
DIPF, and the loss of accrued rebates on the purchase
of McWane’s domestic DIPF, if those distributors
purchased domestic DIPF from Star.

b. As part of its MDA with McWane, Sigma agreed to
implement a similar distribution policy, as alleged in
Paragraph 49, above.

c. McWane threatened some waterworks distributors
with the loss of rebates in other product categories,
such as ductile iron pipe, waterworks valves, and
hydrants, if those distributors purchased domestic
DIPF from Star.

d. Beginning in 2011, McWane changed its rebate
structure for domestic DIPF to require waterworks
distributors to make certain minimum, and high, shares
of their total domestic DIPF purchases from McWane
in order to qualify for these rebates.

58. The purpose and effect of McWane’s exclusive dealing
policies has been and is to compel the majority of waterworks
distributors to deal with McWane and Sigma on an exclusive or
nearly exclusive basis for their domestic DIPF business.
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a. Due to Star’s perceived or actual status as an untested
supplier of domestic DIPF with a shorter product line
and smaller inventory than McWane, many
distributors interested in purchasing domestic DIPF
from Star were unwilling to switch all of their
domestic DIPF business to Star.

b. Instead, many distributors wished to purchase
domestic DIPF from both McWane/Sigma and Star,
and thereby to garner the benefits of price and service
competition.

c. McWane’s exclusive dealing policies increased the
risk of purchasing domestic DIPF from Star.

d. Distributors otherwise interested in purchasing
domestic DIPF from Star were and are unwilling to do
so under the terms of McWane’s exclusive dealing
policies, and have remained exclusive or nearly
exclusive with McWane and Sigma, contrary to their
preference.

59. McWane’s exclusive dealing policies have foreclosed Star
from a substantial volume of sales opportunities with waterworks
distributors.

60. By foreclosing Star from a substantial volume of sales
opportunities with waterworks distributors, McWane’s exclusive
dealing policies tend to minimize and delay Star’s ability to
compete in the domestic DIPF market and thereby to benefit
consumers by constraining the prices of domestically produced
DIPF charged by McWane and Sigma, and otherwise.

61. McWane’s exclusive dealing policies have also raised
barriers to entry into the relevant domestic DIPF market by other
potential entrants, including SIP. This conduct has contributed to
McWane’s monopolization of the relevant domestic DIPF market.

62. The acts and practices of McWane, as alleged herein, have
the purpose, capacity, tendency, and effect of (i) maintaining and
stabilizing prices of DIPF in the relevant DIPF markets, (ii)
eliminating potential competition from Sigma in the relevant
domestic DIPF market, (iii) impairing the competitive
effectiveness of Star in the relevant domestic DIPF market, and
(iv) raising barriers to entry for potential rivals in the relevant
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domestic DIPF market. The conduct of McWane is reasonably
capable of making a significant contribution to the enhancement
or maintenance of McWane’s monopoly power in the relevant
domestic DIPF market.

63. There are no legitimate procompetitive efficiencies that
justify the conduct of McWane as alleged herein, or that outweigh
its anticompetitive effects.

FIRST VIOLATION ALLEGED
RESTRAINT OF TRADE

64. As alleged herein, McWane and Star conspired, along with
their competitor Sigma, to restrain price competition. These
concerted actions unreasonably restrain trade and constitute unfair
methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

SECOND VIOLATION ALLEGED
RESTRAINT OF TRADE

65. As alleged herein, McWane and Star conspired, along with
their competitor Sigma, to exchange competitively sensitive sales
information. These concerted actions unreasonably restrain trade
in and constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45. Such acts and
practices, or the effects thereof, will continue or recur in the
absence of appropriate relief.

THIRD VIOLATION ALLEGED
UNFAIR METHODS OF COMPETITION

66. As alleged herein, McWane invited its competitors to
collude with McWane to restrain price competition. These
actions constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8 45. Such acts and
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practices, or the effects thereof, will continue or recur in the
absence of appropriate relief.

FOURTH VIOLATION ALLEGED
RESTRAINT OF TRADE

67. As alleged herein, McWane and Sigma entered into the
MDA.  The agreement unreasonably restrains trade and
constitutes an unfair method of competition in or affecting
commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8 45. Such acts and
practices, or the effects thereof, will continue or recur in the
absence of appropriate relief.

FIFTH VIOLATION ALLEGED
CONSPIRACY TO MONOPOLIZE

68. As alleged herein, McWane and Sigma entered into the
MDA with the specific intent to monopolize the relevant domestic
DIPF market, and took overt acts to exclude their rivals in
furtherance of their conspiracy, constituting an unfair method of
competition in or affecting commerce in violation of Section 5 of
the Federal Trade Commission Act, as amended, 15 U.S.C. § 45.
Such acts and practices, or the effects thereof, will continue or
recur in the absence of appropriate relief.

SIXTH VIOLATION ALLEGED
MONOPOLIZATION

69. As alleged herein, McWane has willfully engaged in
anticompetitive and exclusionary acts and practices to acquire,
enhance or maintain its monopoly power in the relevant domestic
DIPF market, constituting unfair methods of competition in or
affecting commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8 45. Such acts and
practices, or the effects thereof, will continue or recur in the
absence of appropriate relief.
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SEVENTH VIOLATION ALLEGED
ATTEMPTED MONOPOLIZATION

70. As alleged herein, McWane has willfully engaged in
anticompetitive and exclusionary acts and practices, with the
specific intent to monopolize the relevant domestic DIPF market,
resulting, at a minimum, in a dangerous probability of
monopolizing the relevant domestic DIPF market, constituting
unfair methods of competition in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45. Such acts and practices, or the effects
thereof, will continue or recur in the absence of appropriate relief.

NOTICE

Notice is hereby given to Respondents that the fourth day of
September, 2012, at 10:00 a.m., is hereby fixed as the time and
Federal Trade Commission offices, 600 Pennsylvania Avenue,
NW, Washington D.C. 20580, as the place when and where a
hearing will be had before an Administrative Law Judge of the
Federal Trade Commission, on the charges set forth in this
complaint, at which time and place you will have the right under
the Federal Trade Commission Act to appear and show cause why
an order should not be entered requiring you to cease and desist
from the violations of law charged in the complaint.

You are notified that the opportunity is afforded you to file
with the Commission an answer to this complaint on or before the
fourteenth (14" day after service of it upon you. An answer in
which the allegations of the complaint are contested shall contain
a concise statement of the facts constituting each ground of
defense; and specific admission, denial, or explanation of each
fact alleged in the complaint or, if you are without knowledge
thereof, a statement to that effect. Allegations of the complaint
not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in
the complaint, the answer shall consist of a statement that you
admit all of the material allegations to be true. Such an answer
shall constitute a waiver of hearings as to the facts alleged in the
complaint and, together with the complaint, will provide a record
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basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order
disposing of the proceeding. In such answer, you may, however,
reserve the right to submit proposed findings of fact and
conclusions of law under _ 3.46 of said Rules.

Failure to file an answer within the time above provided shall
be deemed to constitute a waiver of your right to appear and to
contest the allegations of the complaint, and shall authorize the
Commission, without further notice to you, to find the facts to be
as alleged in the complaint and to enter a final decision containing
appropriate findings and conclusions and a final order disposing
of the proceeding.

The Administrative Law Judge shall hold a prehearing
scheduling conference not later than ten (10) days after an answer
is filed by the last answering Respondent. Unless otherwise
directed by the Administrative Law Judge, the scheduling
conference and further proceedings will take place at the Federal
Trade Commission, 600 Pennsylvania Avenue, N.W., Washington
DC 20580. Rule 3.21(a) requires a meeting of the parties’
counsel as early as practicable before the prehearing scheduling
conference, and Rule 3.31(b) obligates counsel for each party,
within five days of receiving the answer of the last answering
Respondent, to make certain initial disclosures without awaiting a
formal discovery request.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed
in any adjudicative proceedings in this matter that Respondents
have violated or are violating Section 5 of the FTC Act, as
amended, as alleged in the Complaint, the Commission may order
such relief against Respondents as is supported by the record and
is necessary and appropriate, including, but not limited to:

1. Ordering Respondents to cease and desist from the
conduct alleged in the Complaint to violate Section 5 of
the FTC Act, and to take all such measures as are
appropriate to correct or remedy, or to prevent the
recurrence of, the anticompetitive practices engaged in by
Respondents.
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Prohibiting Respondents from agreeing with any
competitor to fix prices or to allocate markets, or from
soliciting any competitor to enter into such an agreement.

Prohibiting Respondents from agreeing with any
competitor to exchange competitively  sensitive
information unless that information exchange meets
sufficient criteria to assure that the information exchange
will not facilitate collusion among Respondents and their
competitors, such conditions to be determined by the
Commission, or soliciting any competitor to enter into
such an agreement.

Prohibiting Respondents from communicating
competitively sensitive information to any competitor,
except where such communications are the unavoidable
result of announcing the terms on which Respondents
propose to sell their products to their customers, or where
the information communicated by Respondents relates
solely to the terms on which Respondents propose to sell
any product to, or purchase any product from, the person
to whom the information is communicated by
Respondents.

Requiring, for a period of time, that Respondents
document all communications with any competitor,
including by identifying the persons involved, the nature
of the communication, and its duration, and that
Respondents submit such documentation to the
Commission.

Requiring that Respondents, upon request, provide the
Commission with notification of any public price change
relating to DIPF, including copies of pricing letters.

Prohibiting McWane from conditioning the sale, or any
term of sale (including invoice price, delivery terms, credit
allowances, rebates, or discounts), of any product on a
customer’s dealing, refusal to deal, or terms of dealing
with any other supplier of domestically produced DIPF.
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Prohibiting McWane, for a period of time, from providing
any discounts or other incentives that retroactively reduce
the price of previously purchased units of McWane’s
domestically produced DIPF because of the purchase or
sale of an additional unit of that product. Provided,
however, that McWane shall be permitted to offer
discounts or lower prices based solely on volume,
provided that these discounts or lower prices are otherwise
in accordance with the law.

Prohibiting McWane, for a period of time, from offering
bundled rebates involving domestically produced DIPF.

Requiring that Respondents’ compliance with the order
shall be monitored at its expense by an independent
monitor, for a term to be determined by the Commission.

Requiring that Respondents file periodic compliance
reports with the Commission.

Any other relief appropriate to correct or remedy the
anticompetitive effects in their incipiency of any or all of
the conduct alleged in the complaint.

WHEREFORE, THE PREMISES CONSIDERED, the

Federal Trade Commission on this fourth day of January, 2012,
issues its complaint against Respondents.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
heretofore issued its complaint charging, inter alia, the
Respondent Star Pipe Products, Ltd. with violations of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. 8
45 (“First and Second Violations”), and the Respondent having
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been served with a copy of that complaint, together with a notice
of contemplated relief and having filed its answer denying such
charges; and

The Respondent, its attorneys, and counsel for the
Commission having thereafter executed an agreement containing
a consent Order, an admission by Respondent of all the
jurisdictional facts, solely as those facts relate to the First and
Second Violations set forth in the complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by Respondent that the law has been
violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts related to the
First and Second Violations of the complaint, are true and waivers
and other provisions as required by the Commission's Rules; and

The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with § 3.25(c) of its
Rules; and

The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed
such agreement on the public record for a period of thirty (30)
days for the receipt and consideration of public comments, now in
further conformity with the procedure prescribed in § 3.25(f) of
its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following Order:

1. Respondent Star is a limited partnership organized and
existing under the laws of the State of Texas, with its
principal address at 4018 Westhollow Parkway,
Houston, Texas 77082.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent, and the proceeding is in the public
interest.
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IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A

B.

“Commission” means the Federal Trade Commission.

“Respondent” means Star Pipe Products, Ltd., its
officers, directors, employees, agents, attorneys,
representatives, successors, and assigns; and the U.S.-
based subsidiaries, divisions, groups, and affiliates
controlled by it, and the respective officers, directors,
employees, agents, attorneys, representatives,
successors, and assigns of each.

“Communicate” means to transfer or disseminate any
information, regardless of the means by which it is
accomplished, including without limitation orally, by
letter, e-mail, notice, or memorandum. This definition
applies to all tenses and forms of the word
“communicate,” including, but not Ilimited to,
“communicating,” “communicated” and
“communication.”

“Competitively Sensitive Information” means any
information regarding the cost, price, output, or
customers of or for DIPF marketed by Respondent or
any other Competitor, regardless of whether the
information is prospective, current or historical, or
aggregated or disaggregated.

Provided, however, that “Competitively Sensitive
Information” shall not include:

1. information that is a list of prices or other pricing
terms that has been widely Communicated by a
Competitor to its customers through a letter,
electronic mailing, sales catalog, Web site, or other
widely accessible method of posting;
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2. information that relates to the terms on which a
Competitor will buy DIPF from, or sell DIPF to,
the Person to whom the Competitively Sensitive
Information is Communicated;

3. information that relates to transactions that
occurred at least three (3) years prior to the date of
the Communication of such information;

4. information that must be disclosed pursuant to the
Federal Securities Laws; or

5. information obtained from or provided, in the
ordinary course of Respondent’s business, to: (a) a
recognized credit rating Person that relates to the
credit history or creditworthiness of a customer(s);
or (b) another Competitor in relation to the
verification of the salary currently being paid by
that Competitor to an individual who is seeking or
considering employment with Respondent.

“Competitor” means Respondent and any Person that,
for the purpose of sale or resale within the United
States: (1) manufactures DIPF; (2) causes DIPF to be
manufactured; or (3) imports DIPF.

“Designated Manager” means a Regional Manager or
the OEM Manager for sales of DIPF in and into the
United States, and any employee performing any job
function of a Regional Manager or the OEM Manager
with responsibility for sales of DIPF in or into the
United States.

“Ductile Iron Pipe Fittings” or “DIPF” means any iron
casting produced in conformity with the C153/A21 or
C110/A21 standards promulgated by the American
Water Works Association, including all revisions and
amendments to those standards and any successor
standards incorporating the C153/A21 or C110/A21
standards by reference.
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“Federal Securities Laws” means the securities laws as
that term is defined in § 3(a)(47) of the Securities
Exchange Act of 1934, 15 U.S.C. § 78c(a)(47), and
any regulation or order of the Securities and Exchange
Commission issued under such laws.

“Industry Statistics” means statistics derived from
Input Data and Communicated by the Third Party
Manager.

“Input Data” means the Competitively Sensitive
Information Communicated by Competitors to the
Third Party Manager.

“Information Exchange” means the entity Managed by
A Third Party Manager that: (1) Communicates
Industry Statistics and (2) includes Respondent and at
least one other Competitor.

“Insider” means a consultant, officer, director,
employee, agent, or attorney of Respondent.
Provided, however, that no other Competitor shall be
considered to be an “Insider.”

“Managed by A Third Party Manager” means that a
Third Party Manager is solely and exclusively
responsible  for all  activities relating to
Communicating, organizing, compiling, aggregating,
processing, and analyzing any Competitively Sensitive
Information.

“McWane, Inc.” means McWane, Inc., its officers,
directors, employees, agents, attorneys,
representatives, successors, and assigns; and the
subsidiaries, divisions, groups, and affiliates controlled
by it, and the respective officers, directors, employees,
agents, attorneys, representatives, successors, and
assigns of each.

“Participate” in an entity or an arrangement means (1)
to be a partner, joint venturer, shareholder, owner,
member, or employee of such entity or arrangement, or
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(2) to provide services, agree to provide services, or
offer to provide services through such entity or
arrangement. This definition applies to all tenses and
forms of the word “participate,” including, but not
limited to, “participating,” “participated,” and
“participation.”

“Person” means any natural person or artificial person,
including, but not limited to, any corporation,
unincorporated entity, or government. For the purpose
of this Order, any corporation includes the
subsidiaries, divisions, groups, and affiliates controlled
by it.

“Third Party Manager” means a Person that (1) is not a
Competitor, and (2) is responsible for all activities
relating to Communicating, organizing, compiling,
aggregating,  processing, and analyzing any
Competitively Sensitive Information Communicated or
to be Communicated between or among Respondent
and any other Competitor.

IT IS FURTHER ORDERED that in connection with the
business of manufacturing, marketing or selling DIPF in or
affecting commerce, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. 8§ 44, Respondent shall
cease and desist from, either directly or indirectly, or through any
corporate or other device:

A

Entering into, adhering to, Participating in,
maintaining, organizing, implementing, enforcing, or
otherwise facilitating any combination, conspiracy,
agreement, or understanding between or among any
Competitors:

1. To raise, fix, maintain, or stabilize prices or price
levels, or engage in any other pricing action; or
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2. To allocate or divide markets, customers,
contracts, transactions, business opportunities,
lines of commerce, or territories.

Provided, however, that nothing in Paragraph II.A of
this Order prohibits Respondent from entering into an
agreement with another Competitor regarding the price
of DIPF, if and only if that agreement relates
exclusively to the terms under which Respondent will
buy DIPF from, or sell DIPF to, that other Competitor.

Communicating to any Person who is not an Insider,
that Respondent is ready or willing:

1. To raise, fix, maintain, or stabilize price or price
levels conditional upon any other Competitor also
raising, fixing, maintaining, or stabilizing price or
price levels; or

2. To forbear from competing for any customer,
contract, transaction, or business opportunity
conditional upon any other Competitor also
forbearing from competing for any customer,
contract, transaction, or business opportunity.

Entering into, adhering to, Participating in,
maintaining, organizing, implementing, enforcing, or
otherwise facilitating any combination, conspiracy,
agreement, or understanding between or among any
Competitors to  Communicate or  exchange
Competitively Sensitive Information.

Communicating Competitively Sensitive Information
to any other Competitor.

Attempting to engage in any of the activities
prohibited by Paragraphs IL.A, 11.B, I1.C, or 11.D.

Provided, however, that it shall not of itself constitute
a violation of Paragraph 11.B, 1I.C, OR II1.D of this
Order for Respondent to Communicate:
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Competitively  Sensitive  Information to a
Competitor where such Communication is
reasonably related to a lawful joint venture,
license, or potential acquisition, and is reasonably
necessary to achieve the procompetitive benefits of
such a relationship;

To any Person reasonably believed to be an actual
or prospective purchaser of DIPF, the price and
terms of a sale of DIPF; or

To any Person reasonably believed to be an actual
or prospective purchaser of DIPF that Respondent
is ready and willing to adjust the terms of a sale of
DIPF in response to a Competitor’s offer.

Provided further, that it shall not of itself constitute a
violation of Paragraphs I1.B, II.C, I1.D or IL.E of this
Order for Respondent to Communicate with or
Participate in an Information Exchange that is limited
exclusively to the Communication of Input Data or
Industry Statistics when:

1.

Any Input Data relates solely to transactions that
are at least six (6) months old;

Any Industry Statistic relates solely to transactions
that are at least six (6) months old,;

Industry Statistics are Communicated no more than
one time during any six (6) month period,;

Any Industry Statistic represents an aggregation or
average of Input Data for transactions covering a
period of at least six (6) months;

Any Industry Statistic represents an aggregation or
average of Input Data received from no fewer than
five (5) Competitors;

Relating to price, output, or total unit cost, no
individual Competitor’s Input Data to any Industry
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Statistic represents more than twenty-five (25)
percent of the total reported sales (whether
measured on a dollar or unit basis) of the DIPF
product from which the Industry Statistic is
derived,

Relating to price, output, or total unit cost, the sum
of no three Competitors’ Input Data to any
Industry Statistic represents more than sixty (60)
percent of the total reported sales (whether
measured on a dollar or unit basis) of the DIPF
product from which the Industry Statistic is
derived,

Any Industry Statistic is sufficiently aggregated or
anonymous such that no Competitor that receives
that Industry Statistic can, directly or indirectly,
identify the Input Data submitted by any other
particular Competitor;

Respondent does not Communicate with any other
Competitor relating to the Information Exchange,
other than those Communications (i) occurring at
official meetings of the Information Exchange; (ii)
relating to topics identified on a written agenda
prepared in advance of such meetings; and (iii)
occurring in the presence of antitrust counsel;

Respondent retains, for submission to a duly
authorized representative of the Commission upon
reasonable notice, a copy of all Input Data
Communicated to the Third Party Manager and all
Industry Statistics Communicated by the Third
Party Manager to Respondent; and

All Industry Statistics are, at the same time they
are Communicated to any Competitor, made
publicly available.
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IT IS FURTHER ORDERED that until a final determination
of the litigation with McWane, Inc., in this Docket 9351,
including any appeals, and in any Commission action related to
Docket 9351 that the Commission may take against McWane, Inc.
Respondent shall cooperate with Commission staff, to the same
extent to which it would have been required had it continued to be
a respondent in the Commission action under Part 3 of the
Commission’s Rules of Practice, to (1) produce, at its own
expense, information and documents in its possession, custody, or
control; and (2) make its representatives available to provide
deposition or hearing testimony, as such may be requested by any
duly authorized representative of the Commission. Respondent
shall also make its representatives available, upon reasonable
notice, for interviews in person or by telephone with Commission
staff. Nothing in this paragraph shall require the production of
materials as to which Respondent may assert a valid claim of
privilege on its own behalf or pursuant to the terms of any written
joint defense agreement with any respondent in any Commission
proceeding against McWane, Inc.

V.
IT IS FURTHER ORDERED that Respondent shall:

A Within sixty (60) days from the date this Order
becomes final distribute by first-class mail, return
receipt requested, or by electronic mail with return
confirmation, a copy of this Order with the Complaint,
to each of its officers, directors, and Designated
Managers; and

B. For five (5) years from the date this Order becomes
final, distribute by first-class mail, return receipt
requested, or by electronic mail with return
confirmation, a copy of this Order with the Complaint,
within sixty (60) days, to each Person who becomes its
officer, director, or Designated Manager and who did
not previously receive a copy of this Order and
Complaint.



858

IT IS

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Decision and Order

Require each Person to whom a copy of this Order is
furnished pursuant to Paragraphs I11.A and I11.B of this
Order to sign and submit to Respondent within sixty
(60) days of the receipt thereof a statement that: (1)
represents that the undersigned has read and
understands the Order; and (2) acknowledges that the
undersigned has been advised and understands that
non-compliance with the Order may subject
Respondent to penalties for violation of the Order.

V.

FURTHER ORDERED that Respondent shall file

verified written reports within ninety (90) days from the date this
Order becomes final, annually thereafter for five (5) years on the
anniversary of the date this Order becomes final, and at such other
times as the Commission may by written notice require. Each
report shall include, among other information that may be

necessary:

A.

A description of any Information Exchange, including
a description of (i) the identity of any Competitors
participating in such exchange; (ii) the Competitively
Sensitive Information being exchanged; (iii) the
identity of the Third Party Manager and a description
of how the Competitively Sensitive Information has
been and is expected to be Managed by the Third Party
Manager; and (iv) the identity of each employee of the
Respondent who received information, directly or
indirectly, from the Third Party Manager;

Copies of the signed return receipts or electronic mail
with return confirmations required by Paragraphs
LA, I11.B, and 111.C of this Order;

One copy of each Communication during the relevant
reporting period that relates to changes in
Respondent’s published list price or multiplier
discounts for sales of DIPF made in or into the United
States when that Communication is to two (2) or more
customers and those changes are simultaneously
applicable to two (2) or more customers; and
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D. A detailed description of the manner and form in
which Respondent has complied and is complying
with this Order.

VI.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission:

A. Of any change in its principal address within twenty
(20) days of such change in address; and

B. At least thirty (30) days prior to any proposed: (1)
dissolution of Respondent; (2) acquisition, merger, or
consolidation of Respondent; or (3) any other change
in Respondent including, but not limited to,
assignment and the creation or dissolution of
subsidiaries, if such change might affect compliance
obligations arising out of this Order.

VII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, Respondent
shall permit any duly authorized representative of the
Commission:

A Access, during office hours of Respondent, and in the
presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and all other records and
documents in the possession, or under the control, of
Respondent relating to compliance with this Order,
which copying services shall be provided by
Respondent at its expense; and

B. Upon fifteen (15) days notice, and in the presence of
counsel, and without restraint or interference from it,
to interview officers, directors, or employees of
Respondent.



860 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Concurring and Dissenting Statement
VIII.

IT IS FURTHER ORDERED that this Order shall terminate
on May 8, 2032.

By the Commission, Commissioner Ohlhausen not
participating.

Statement of Commissioner J. Thomas Rosch,
Concurring in Part and Dissenting in Part In the Matter of
McWane, Inc. and Star Pipe Products, Ltd., and In the
Matter of Sigma Corporation

The Commission has voted separately (1) to issue a Part 3
Administrative Complaint against Respondents McWane, Inc.
(“McWane”) and Star Pipe Products, Ltd. (“Star”), and (2) to
accept for public comment a Consent Agreement settling similar
allegations in a draft Part 2 Complaint against Respondent Sigma
Corporation (“Sigma”). While | have voted in favor of both
actions, | respectfully object to the inclusion—in both the Part 3
Administrative Complaint and in the draft Part 2 Complaint—of
claims against McWane and Sigma, to the extent that such claims
are based on allegations of exclusive dealing, as explained in Part
I below. I also respectfully object to naming Star, a competitor of
McWane and Sigma, as a Respondent in the Part 3 Administrative
Complaint, which alleges, inter alia, that Star engaged in a
horizontal conspiracy to fix the prices of ductile iron pipe fittings
(DIPFs) sold in the United States, and in a related, information
exchange, as described in Part Il below.

For reasons similar to those that | articulated in a recent
dissent in another matter, Pool Corp., FTC File No. 101-0115,
http://www.ftc.gov/os/caselist/1010115/111121poolcorpstatement
rosch.pdf, I do not think that the Part 3 Administrative Complaint
against McWane and the draft Part 2 Complaint against Sigma
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adequately allege exclusive dealing as a matter of law. In
particular, there is case law in both the Eighth and Ninth Circuits
blessing the conduct that the complaints charge as exclusive
dealing.

I also object to the allegations in the Part 3 Administrative
Complaint and in the draft Part 2 Complaint that name Star as a
co-conspirator in the alleged horizontal price-fixing of DIPF sold
in the United States and the related, alleged DIFRA information
exchange.! I do not consider naming Star, along with McWane
and Sigma, as a co-conspirator to be in the public interest. There
are at least three reasons why this is so. First, although there may
be reason to believe Star conspired with McWane and Sigma in
this oligopolistic industry, Star seems much less culpable than the
others. More specifically, | believe that we must be mindful of the
consequences of public law enforcement in assessing whether the
public interest favors joining Star as a co-conspirator.? Second, |
am concerned that a trier of fact may find it hard to believe that
Star could be both a victim of McWane’s alleged “threats” to deal
exclusively with distributors, and at more or less the same time
(the “exclusive dealing” program began in September 2009), a
co-conspirator with McWane in a price-fixing conspiracy (June
2008 to February 2009). (This concern further explains why | do
not have reason to believe that the exclusive dealing theory is a
viable one.) Third, I am concerned that Star’s alleged
participation in the price-fixing conspiracy and information
exchange relies, in part, on treating communications to
distributors as actionable signaling on prices or price levels.® See,

1 See McWane/Star Part 3 Administrative Compl. 1 29-38, 64-65; Sigma
draft Part 2 Compl. 11 23-33.

2 See Credit Suisse Secs. (USA) LLC v. Billing, 551 U.S. 264, 281-84 (2007)
(questioning the social benefits of private antitrust lawsuits filed in numerous
courts when the enforcement-related need is relatively small); Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 557-60 (2007) (expressing concern with the burdens
and costs of antitrust discovery, and the attendant in terrorem effect, associated
with private antitrust lawsuits).

3 McWane/Star Part 3 Administrative Compl. 1 34b; Sigma draft Part 2 Compl.
1 29.
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e.g., Williamson Oil Co., Inc. v. Philip Morris USA, 346 F.3d
1287, 1305-07 (11th Cir. 2003).

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“Commission” or “FTC”)
has accepted, subject to final approval, an agreement containing a
proposed consent order (“Agreement”) from Star Pipe Products,
Ltd. (“Star”). The Agreement seeks to resolve in part an
administrative complaint issued by the Commission on January 4,
2012. The complaint charges that Star and certain of its
competitors violated Section 5 of the Federal Trade Commission
Act, 15 U.S.C. 45, by engaging in collusive acts and practices in
the market for ductile iron pipe fittings (“DIPF”).

The Commission anticipates that, with regard to Star, the
competitive issues described in the complaint will be resolved by
accepting the proposed order, subject to final approval, contained
in the Agreement. The Agreement has been placed on the public
record for 30 days for receipt of comments from interested
members of the public. Comments received during this period will
become part of the public record. After 30 days, the Commission
will again review the Agreement and any comments received, and
will decide whether it should withdraw from the Agreement or
make final the proposed order contained in the Agreement.

The purpose of this Analysis to Aid Public Comment is to
invite and facilitate public comment concerning the proposed
order. It is not intended to constitute an official interpretation of
the Agreement and proposed order or in any way to modify its
terms.

The proposed order is for settlement purposes only and does
not constitute an admission by Star that it violated the law, or that
the facts alleged in the complaint, other than jurisdictional facts,
are true.
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I. The Complaint

The following allegations are taken from the complaint and
publicly available information.

A. Background

The largest sellers of DIPF in the United States are Star,
McWane, Inc. (“McWane”), and Sigma Corporation (“Sigma”).
DIPF are used in municipal water distribution systems to change
pipe diameter or pipeline direction. There are no widely available
substitutes for DIPF. Both imported and domestically produced
DIPF are commercially available.

DIPF suppliers distribute these products through wholesale
distributors, known as waterworks distributors, which specialize in
distributing products for water infrastructure projects. The end
users of DIPF are typically municipal and regional water
authorities.

DIPF prices are based off of published list prices and
discounts, with customers negotiating additional discounts off of
those list prices and discounts on a transaction-by- transaction
basis. DIPF suppliers also offer volume rebates.

B. Challenged Conduct

Between January 2008 and January 2009, Star allegedly
conspired with McWane and Sigma to increase the prices at
which DIPF were sold in the United States. In furtherance of the
conspiracy, and at the request of McWane, Star changed its
business methods to make it easier to coordinate price levels, first
by limiting the discretion of regional sales personnel to offer price
discounts, and later by exchanging information documenting the
volume of its monthly sales, along with sales by McWane and
Sigma, through an entity known as the Ductile Iron Fittings
Research Association (“DIFRA”).
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I1. Legal Analysis

The January and June 2008 price restraints among Star,
McWane, and Sigma alleged in the complaint are naked restraints
on competition that are per seunlawful.!

The June 2008 agreement, which was allegedly reached after a
public invitation to collude by McWane, illustrates how price
fixing agreements may be reached in public. Here, McWane’s
invitation to collude was conveyed in a letter sent to waterworks
distributors, the common customers of Star, McWane, and Sigma.
McWane’s letter contained a section that was meaningless to
waterworks distributors, but was intended to inform Star and
Sigma of the terms on which McWane desired to fix prices.?

The DIFRA information exchange was a component of the
illegal price fixing agreement. Specifically, the complaint alleges
that the DIFRA information exchange played a critical role in the
2008 price fixing conspiracy, first as the quid pro quo for a price
increase by McWane in June 2008, and then by enabling Star,
McWane, and Sigma to monitor each others’ adherence to the
collusive arrangement through the second half of 2008.

Evaluated apart from the price fixing conspiracy, Star’s
participation in the information exchange is an independent

1 FEDERAL TRADE COMMISSION & UNITED STATES DEPARTMENT
OF JUSTICE, ANTITRUST GUIDELINES FOR COLLABORATION
AMONG COMPETITORS (“Competitor Collaboration Guidelines”)§ 1.2
(2000); In re North Texas Specialty Physicians, 140 F.T.C. 715, 729 (2005)
(“We do not believe that the per se condemnation of naked restraints has been
affected by anything said either in California Dental or Polygram™).

2 Because McWane’s communication informed its rivals of the terms of price
coordination desired by McWane without containing any information for
customers, this communication had no legitimate business justification. See In
re Petroleum Products Antitrust Litig., 906 F.2d 432,448 (9th Cir. 1990)
(public communications may form the basis of an agreement on price levels
when "the public dissemination of such information served little purpose other
than to facilitate interdependent or collusive price coordination™).
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violation of the antitrust laws because this concerted action
facilitated price coordination among the three competitors.?

I11. The Proposed Order

The proposed order is designed to remedy the unlawful
conduct charged against Star in the complaint and to prevent the
recurrence of such conduct.

Paragraph Il.A of the proposed order prohibits Star from
participating in or maintaining any combination or conspiracy
between any competitors to fix, raise or stabilize the prices at
which DIPF are sold in the United States, or to allocate or divide
markets, customers, or business opportunities.

Paragraph ILB of the proposed order prohibits Star from
soliciting or inviting any competitor to participate in any of the
actions prohibited in Paragraphs Il.A.

Paragraph 11.C of the proposed order prohibits Star from
participating in or facilitating any agreement between competitors
to exchange “Competitively Sensitive Information” (“CSI”),
defined as certain types of information related to the cost, price,
output or customers of or for DIPF. Paragraph I.D of the
proposed order prohibits Star from unilaterally disclosing CSl to a
competitor, except as part of the negotiation of a joint venture,
license or acquisition, or in certain other specified circumstances.
Paragraph II.LE of the proposed order prohibits Star from

3 The Commission articulated a safe harbor for exchanges of price and cost
information in Statement 6 of the 1996 Health Care Guidelines. See DEP'T OF
JUSTICE & FEDERAL TRADE COMM'N, STATEMENTS OF ANTITRUST
ENFORCEMENT POLICY IN HEALTH CARE, STATEMENT 6:
ENFORCEMENT POLICY ON PROVIDER PARTICIPATION IN
EXCHANGES OF PRICE AND COST INFORMATION (1996). The DIFRA
information exchange failed to qualify for the safety zone of the Health Care
Guidelines for several reasons. Although the DIFRA information exchange was
managed by a third party, the information exchanged was insufficiently
historical, the participants in the exchange too few, and their individual market
shares too large to qualify for the permissive treatment contemplated by the -
Health Care Guidelines. While failing to qualify for the safety zone of the
Health Care Guidelines is not in itself a violation of Section 5, firms that wish
to minimize the risk of antitrust scrutiny should consider structuring their
collaborations in accordance with the criteria of the safety zone.



866 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Analysis to Aid Public Comment

attempting to engage in any of the activities prohibited by
Paragraphs IL.A, 11.B, 11.C, or I1.D.

The prohibitions on Star’s communication of CSI with
competitors contained in Paragraphs I11.C and 11.D of the proposed
order are subject to a proviso that permits Star to communicate
CSI to its competitors under certain circumstances. Under the
proposed order, Star may participate in an information exchange
with its competitors in the DIPF market provided that the
information exchange is structured in such a way as to minimize
the risk that it will facilitate collusion among Star and its
competitors. Specifically, the proposed order requires any
exchange of CSI to occur no more than twice yearly, and to involve
the exchange of aggregated information more than six months old.
In addition, the aggregated information that is exchanged must be
made publicly available, which increases the likelihood that an
information exchange involving Star will simultaneously benefit
consumers. The proposed order also prohibits Star’s participation
in an exchange of CSI involving price, cost or total unit cost of or
for DIPF when the individual or collective market shares of the
competitors seeking to participate in an information exchange
exceed specified thresholds. The rationale for this provision is that
in a highly concentrated market the risk that the information
exchange may facilitate collusion is high. Due to the highly
concentrated state of the DIPF market as currently structured, an
information exchange involving Star and relating to price, output
or total unit cost of or for DIPF is unlikely to reoccur in the
foreseeable future.

Paragraph Il of the proposed order requires Star to cooperate
with Commission staff in the still-pending administrative
litigation against McWane.

The proposed order has a term of20 years.
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IN THE MATTER OF

WINCHESTER INDUSTRIES

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4362; File No. 102 3171
Complaint, May 16, 2012 — Decision, May 16, 2012

This consent order addresses Winchester Industries’ marketing and sale of
replacement windows for use in residences. The complaint alleges that
respondent did not possess and rely upon a reasonable basis substantiating
representations that consumers who replace their windows with Bristol and
Winter Lock Super Triple-E A-Plus with Alpha-10 windows are likely to
achieve residential energy savings of 47% or to save 47% on their heating and
cooling costs when it made them. The consent order prohibits respondent from
making any representation that: (A) consumers who replace their windows
with respondent’s windows achieve up to or a specified amount or percentage
of energy savings or reduction in heating and cooling costs; or (B) respondent
guarantees or pledges that consumers who replace their windows with
respondent’s windows will achieve up to or a specified amount or percentage
of energy savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent and reliable
scientific evidence to substantiate that all or almost all consumers are likely to
receive the maximum represented savings or reduction.

Participants

For the Commission: Robert Frisby, Zachary Hunter, Joshua
Millard, and Sarah Waldrop.

For the Respondent: Eric Horne, Eckert Seamans Cherin &
Mellott, LLC.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Winchester Industries (“respondent”) has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent Winchester Industries is a Pennsylvania
partnership with its principal office or place of business at 500
Leech Avenue, Saltsburg, Pennsylvania 15681. The partnership
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was formed in 1983 by Steel Bridge, LTD, LLC, a Canadian
corporation, and Winchester Industries, Inc., a Pennsylvania
corporation.

2. Respondent manufactures, advertises, offers for sale, sells,
and/or distributes windows, including its “Bristol” and
“WinterLock Super Triple-E A-Plus with Alpha-10” windows.
Respondent distributes these windows to independent dealers and
installers who in turn sell them to consumers for residential use.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated or has caused the
dissemination of advertising and promotional materials, such as
advertising on its website as well as brochures and other
promotional materials it provided to window dealers and
installers, including but not necessarily limited to the attached
Exhibits A through H. Respondent’s dealers and installers
disseminated or caused the dissemination of these advertising and
promotional materials to consumers. The advertising and
promotional materials contain the following statements or
depictions:

a. Bristol Windows Internet Promotional Material
Manufacturer 47% Energy Savings Pledge

Replace your old drafty, Energy Wasting windows and
doors NOW and SAVE, SAVE, SAVE

Exhibit A (www.bristolwindows.com).

[T]he triple-paned design of some replacement
windows, such as Bristol windows, can also produce
energy savings up to 50% per year.

Exhibit B (www.bristolwindows.com).

Since replacing the double-paned windows, according
to Simon, the triple-paned windows have cut his
family’s heating and cooling bills in half. *‘With the
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Bristol windows, we save over $2,500 a year in
heating and cooling costs . . .

Exhibit C (www.bristolwindows.com).

Bristol Windows Energy Saving Pledge
47% Energy Savings Pledge

This pledges a savings of at least 47% of energy
consumption for heating and cooling the residence at
the address shown hereon during the 12 month period
beginning with the first full month after completed
installation of Bristol units . . . it is hereby agreed and
understood that this Pledge only [sic] be effective if
the homeowner, located at the address shown hereon,
has purchased a complete installation of Bristol Triple-
E, A-Plus with ALPHA-10 insulated replacement
windows, and is effective for a one year period after
installation.

Exhibit D.

WinterLock windows Promotional Materials
“Reduce energy costs by up to 47%”

Exhibit E.

“Energy savings up to 47%”

Exhibit F.

Bristol Windows Promotional Materials

“Stop Wasting Money On Your Energy Bills!”
“47% Energy Savings Pledge!”

Exhibit G.

However, after reviewing my consumption of gas and
electric one year after the installation, I have to admit
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that investing in three panes of glass worked for us.
We consumed 53.2% less energy after getting the
windows.

Exhibit H.

5. Many factors determine the savings homeowners can
realize by replacing their windows, including the home’s
geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with Winchester replacement windows are not
likely to achieve a 47% reduction in residential energy
consumption or heating and cooling costs.

6. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that:

a. Consumers who replace windows with Bristol or
WinterLock Super Triple-E A-Plus with Alpha-10
windows are likely to achieve residential energy
savings of 47%; or

b. Consumers who replace windows with Bristol or
WinterLock Super Triple-E A-Plus with Alpha-10
windows are likely to save 47% on residential heating
and cooling costs.

7. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representation(s) set forth in Paragraph 6 at the time the
representation(s) were made.

8. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation(s) set
forth in Paragraph 6 at the time the representation(s) were made.
Therefore, the representation set forth in Paragraph 7 was false or
misleading.

9. Respondent provided to its independent dealers and
installers promotional materials referred to in Paragraph 4. By
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doing so, respondent provided them with the means and
instrumentalities for the commission of deceptive acts or
practices. Therefore, respondent’s provision of such materials to
its dealers and installers, as described in Paragraph 4 above,
constitutes a deceptive act or practice.

10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.

THEREFORE, the Federal Trade Commission this sixteenth
day of May, 2012, has issued this complaint against respondent.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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Exhibit A
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Wmchester Industries

Manufacturer of the Ultimate Bristol Replacement Windows and Doors

47% Energnwr Savings Pledga

This pledges o savings of ot least 47% of energy consumption for heating and cooling the residence
at the address shown kerson during the 12 month peried beginning with the the first full month afler
completed installation of Bristol units. In the event energy savings are less than 977 of the previous 12
mimths’ coengy consumption, the hemeowner should notily Winchester ITndustries who will provide
the |1urnwwner with the necessary forms to file for benefits under this Pledge. 1f energy savings are
less than 47, of the previoua 12 months' encrgy consumption, the homeowmner will be reimbursed the
difference buwu'n actual savings and 47% of energy cost for the previous 12 months,

Motwithatanding anything herein o the contrary, it is hereby agreed and understoed that this Pledge
only be effective if the homeownes, located ot the address shown hereon, has purchased @& complete
installation of Bristol Triple-E, A-Plus with ALPHA-10 insulated replacement windows, and is effective
for a vine year period after installation,

THIS PLEDGE IS BASED ON ENERGY(FUEL) CONSUMPTION, NOT COSE 1T 1S SUBJECT
TO THE FOLLOWING FROVISIONS:

1) This facbory plodggs ooy ply Bristol SUPER = Proper allowanes shall be made for cost of
Triple-E A-Flus with Alpha- 10 inchalating gl aperation, IIH!SIIdS!H’k!‘!!!.U’DI:I}' wtilites
Aeplncement windmes includied in the fuel bilk in adjusting o cloim.

2 A comphote, iub-hose, insto (e of Bristol's 9 Clalm adjustenenis, i sy, w6ll be issned froa

Winchesber bidusiries within 90 days afier ol
informarion his bevn verified and found mobe
aczurat.
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SUIEH, Trlphe-I vebth Alpha- 10 11 cheflond 5 all
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Claims must be submitted in writing alomy with proaf of purchase and utility bills and addresred to:
\ Energy Savings Dept. « Winchester Industries « P.O. Box 160, Saltsburp, PA 15681
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Energy Savings up to 47%
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent
named in the caption hereof, and the respondent having been
furnished thereafter with a copy of a draft of a Complaint which
the Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the respondent with violation of the Federal Trade
Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute
an admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in
such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. 8 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Winchester Industries is a Pennsylvania
partnership with its principal office or place of
business at 500 Leech Avenue, Saltsburg,
Pennsylvania 15681. The partnership was formed in
1983 by Steel Bridge, LTD, LLC, a Canadian
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corporation, and Winchester Industries, Inc., a
Pennsylvania corporation.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall
apply:

A. “Clearly and prominently” means

1. In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

2. In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be unavoidable. Any audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to
hear and comprehend it. Any visual disclosure
shall be presented in a manner that stands out in
the context in which it is presented, so that it is
sufficiently prominent, due to its size and shade,
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contrast to the background against which it
appears, the length of time it appears on the screen,
and its location, for an ordinary consumer to
notice, read and comprehend it; and

3. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Close proximity” means on the same print page, web
page, online service page, or other electronic page, and
proximate to the triggering representation, and not
accessed or displayed through hyperlinks, pop-ups,
interstitials, or other means.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to
substantiate that a representation is true.

“Covered product or service” means any fenestration
product, any component thereof, and any product or
any service for which respondent makes any claim
about energy savings, energy CoSts, energy
consumption, U-factor, SHGC, R-value, K-value,
insulating properties, thermal performance, or energy-
related efficacy.

“Fenestration product” means any window, sliding
glass door, or skylight.
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“K-value” is a measure of a material’s thermal
conductivity.

Unless otherwise specified, “respondent” shall mean
Winchester Industries, a partnership, its successors and
assigns, and its officers, agents, representatives, and
employees.

“R-value” is a measure of a material’s resistance to
heat flow.

“SHGC” means solar heat gain coefficient, which is
the fraction of incident solar radiation admitted
through a window, both directly transmitted and
absorbed and subsequently released inward.

“U-factor” is a measure of the rate of heat loss.

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any covered product or service in
or affecting commerce, shall not make any representation, directly
or indirectly, expressly or by implication, including through the
use of endorsements or trade names that:

A.

Consumers who replace their windows with
respondent’s windows achieve up to or a specified
amount or percentage of energy savings or reduction in
heating and cooling costs; or

Respondent guarantees or pledges that consumers who
replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling
COsts;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that all
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or almost all consumers are likely to receive the maximum
represented savings or reduction.

Provided, however, that if respondent represents that consumers
who replace their windows with respondent’s windows achieve up
to or a specified amount or percentage of energy savings or
reduction in heating and cooling costs under specified
circumstances, or if respondent guarantees or pledges up to or a
specified amount or percentage of energy savings or reduction in
heating and cooling costs under specified circumstances, it must
disclose those circumstances clearly and prominently in close
proximity to such representation, guarantee, or pledge and it must
substantiate that all or almost all consumers are likely to receive
the maximum represented, guaranteed, or pledged savings or
reduction under those circumstances (e.g., when replacing a
window of a specific composition in a building having a specific
level of insulation in a specific region).

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not make any
representation, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names:

A That any specific number or percentage of consumers
who replace their windows with respondent’s windows
achieve energy savings or reduction in heating and
cooling costs; or

B. About energy consumption, energy savings, energy
costs, heating and cooling costs, U-factor, SHGC, R-
value, K-value, insulating properties, thermal
performance, or energy-related efficacy of any covered
product or service;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
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competent and reliable scientific evidence to substantiate that
such representation is true.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not provide to
others the means and instrumentalities with which to make,
directly or indirectly, expressly or by implication, including
through the use of endorsements or trade names, any false,
unsubstantiated, or otherwise misleading representation of
material fact. For the purposes of this Part, “means and
instrumentalities” shall mean any information, including, but not
necessarily limited to, any advertising, labeling, or promotional,
sales training, or purported substantiation materials, for use by
trade customers in their marketing of any covered product or
service, in or affecting commerce.

V.

IT IS FURTHER ORDERED that respondent Winchester
Industries, and its successors and assigns, shall, for five (5) years
after the last date of dissemination of any representation covered
by this order, maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.



886 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Decision and Order
V.

IT IS FURTHER ORDERED that respondent Winchester
Industries, and its successors and assigns, shall deliver a copy of
this order to all current and future principals, officers, directors,
and managers, and to all current and future employees, agents,
and representatives having responsibilities with respect to the
subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and
to future personnel within thirty (30) days after the person
assumes such position or responsibilities. Respondent shall
maintain and upon request make available to the Federal Trade
Commission for inspection and copying all acknowledgments of
receipt of this order obtained pursuant to this Part.

VI.

IT IS FURTHER ORDERED that respondent Winchester
Industries, and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
partnership that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor; the creation or dissolution of a subsidiary, parent, or
affiliate that engages in any acts or practices subject to this order;
the proposed filing of a bankruptcy petition; or a change in the
partnership name or address. Provided, however, that, with
respect to any proposed change in the partnership about which
respondent learns less than thirty (30) days prior to the date such
action is to take place, respondent shall notify the Commission as
soon as is practicable after obtaining such knowledge. Unless
otherwise directed by a representative of the Commission in
writing, all notices required by this Part shall be emailed to
Debrief@ftc.gov or sent by overnight courier (not the U.S. Postal
Service) to: Associate Director for Enforcement, Bureau of
Consumer  Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580. The subject
line must begin: “Winchester Industries, File No. 102 3171,
Docket No. C-4362.”
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VII.

IT IS FURTHER ORDERED that respondent Winchester
Industries, and its successors and assigns, within sixty (60) days
after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

VIII.

This order will terminate twenty on May 16, 2032, or twenty
(20) years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from Winchester Industries, a partnership
(“respondent”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves respondent’s marketing and sale of
replacement windows for use in residences. According to the
FTC complaint, respondent represented that consumers who
replace their windows with Bristol and Winter Lock Super Triple-
E A-Plus with Alpha-10 windows are likely to achieve residential
energy savings of 47% or to save 47% on their heating and
cooling costs. The complaint alleges that respondent did not
possess and rely upon a reasonable basis substantiating these
representations when it made them. Many factors determine the
savings homeowners can realize by replacing their windows,
including the home’s geographic location, size, insulation
package, and existing windows. Consumers who replace single or
double-paned wood or vinyl-framed windows - common
residential window types in the United States — with Winchester
replacement windows are not likely to achieve a 47% reduction in
residential energy consumption or heating and cooling costs. The
complaint also alleges that, by providing its independent dealers
and installers with advertising and other promotional materials
making the above unsubstantiated representations, respondent
provided the means and instrumentalities to engage in deceptive
practices. Thus, the complaint alleges that respondent engaged in
unfair or deceptive practices in violation of Section 5(a) of the
FTC Act.

Some promotional materials challenged in the FTC’s
complaint include the words “up to” in an apparent attempt to
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qualify representations that consumers who replace windows with
respondent’s windows are likely to achieve specified amounts of
residential energy savings or reduction in residential heating and
cooling costs. In the context of specific ads in this case, the
words “up to” do not effectively qualify such representations for
replacement windows. The FTC’s complaint and the proposed
consent order should not be interpreted as a general statement of
how the Commission may interpret or take other action
concerning representations including the words “up to” for other
products or services in the future.

The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part | addresses the marketing of
windows. It prohibits respondent from making any representation
that: (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or
percentage of energy savings or reduction in heating and cooling
costs; or (B) respondent guarantees or pledges that consumers
who replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of energy
savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent
and reliable scientific evidence to substantiate that all or almost
all consumers are likely to receive the maximum represented
savings or reduction. Further, if respondent represents,
guarantees, or pledges that consumers achieve such energy
savings or heating and cooling cost reductions under specified
circumstances, it must: disclose those circumstances clearly and
prominently in close proximity to such representation, guarantee,
or pledge; and substantiate that all or almost all consumers are
likely to receive the maximum represented, guaranteed, or
pledged savings or reduction under those circumstances (e.g.,
when replacing a window of a specific composition in a building
having a specific level of insulation in a specific region). The
performance standard imposed under this Part constitutes
fencing-in relief reasonably necessary to ensure that any future
energy savings or reduction claims are not deceptive.
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Parts Il and Il address any product or service for which
respondent makes any energy-related efficacy representation.
Part 11 prohibits respondent from making any representation: (A)
that any specific number or percentage of consumers who replace
their windows with respondent’s windows achieve energy savings
or reduction in heating and cooling costs; or (B) about energy
consumption, energy savings, energy costs, heating and cooling
costs, U-factor, solar heat gain coefficient, R-value, K-value,
insulating properties, thermal performance, or energy-related
efficacy; unless the representation is non-misleading and
substantiated by competent and reliable scientific evidence. Part
I11 prohibits respondent from providing to others the means and
instrumentalities with which to make any false, unsubstantiated,
or otherwise misleading representation of material fact. It defines
“means and instrumentalities” to mean any information, including
any advertising, labeling, or promotional, sales training, or
purported substantiation materials, for use by trade customers in
their marketing of any such product or service.

Parts IV though VII require respondent to: keep copies of
advertisements and materials relied upon in disseminating any
representation covered by the order; provide copies of the order to
certain  personnel, agents, and representatives having
responsibilities with respect to the subject matter of the order;
notify the Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part VIII provides that the order will terminate after
twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.
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IN THE MATTER OF

SERIOUS ENERGY, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4359; File No. 112 3001
Complaint, May 16, 2012 — Decision, May 16, 2012

This consent order addresses Serious Energy, Inc.’s marketing and sale of
replacement windows for use in residences. The complaint alleges that
respondent did not possess and rely upon a reasonable basis substantiating
representations that consumers who replace their windows with
SeriousWindows 501 Series windows are likely to achieve residential energy
savings of 40% or save 40% on residential heating and cooling costs or that
consumers who replace their windows with SeriouswWindows 600 Quantum 2
Series windows are likely to achieve residential energy savings of 49% or save
49% on residential heating and cooling costs when it made them. The consent
order prohibits respondent from making any representation that: (A)
consumers who replace their windows with respondent’s windows achieve up
to or a specified amount or percentage of energy savings or reduction in
heating and cooling costs; or (B) respondent guarantees or pledges that
consumers who replace their windows with respondent’s windows will achieve
up to or a specified amount or percentage of energy savings or reduction in
heating and cooling costs; unless the representation is non-misleading and, at
the time of making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that all or almost all
consumers are likely to receive the maximum represented savings or reduction.

Participants

For the Commission: Robert Frisby, Zachary Hunter, Joshua
Millard, and Sarah Waldrop.

For the Respondent: Lydia Parnes, Wilson Sonsini Goodrich
& Rosati, PC.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Serious Energy, Inc. (“respondent”) has violated the provisions of
the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent Serious is a Delaware corporation with its
principal office or place of business at 1250 Elko Drive,
Sunnyvale, CA 94089. Respondent does business under its own
name and formerly did business under the name “Serious
Materials, Inc.”

2. Respondent manufactures, advertises, offers for sale, sells,
and/or distributes windows, including “SeriousWindows”
replacement window lines. Respondent distributes these windows
to independent dealers and installers who in turn sell them to
consumers for residential use.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated or has caused the
dissemination of advertising and promotional materials, including
printed advertisements, website advertising, and other
promotional materials provided to window dealers and installers,
including but not necessarily limited to the attached Exhibits A
through D. Respondent’s dealers and installers disseminated or
caused the dissemination of these advertisements and promotional
materials to consumers. The advertisements and promotional
materials contain the following statements or depictions:

a. SeriousWindows Printed Promotional Material:

Guaranteed to reduce your heating and cooling use
by up to 49%*. When you replace all of your old
windows with SeriousWindows 600 Series, you’ll not
only improve your living comfort and your home’s
value, but you can significantly lower your heating and
cooling consumption. If you spend $300 a month in
heating and cooling, with Quantum2 windows you can
potentially save up to 49%, that’s a savings of over
$14,400 in a decade. That’s why we say
SeriousWindows 600 products are an annuity, because
they will pay for themselves over time.

* Energy savings may vary and depends on numerous
factors and variables pertaining to your windows and
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dwelling. Cost savings in this example does not
include any energy cost increases.

Exhibit A (SeriousWindows 600 Quantum 2 Series
Brochure).

. SeriousWindows Printed Promotional Material:

SeriousWindows

SAVES MORE ENERGY THAN ANY OTHER
WINDOW. PERIOD.

Reduces heating & cooling

costs by up to 50%.*

*According to internal modeling with ResFen software
& modeling parameters established by the Efficient
Windows Collaborative.

Exhibit B (Print Brochure).
SeriousWindows Energy Savings Pledge:
49%

FUEL SAVINGS PLEDGE

ENERGY SAVINGS PLEDGE

This Pledges a savings of at least 49% of "Energy
Consumption™ for heating and cooling this
residence at the address shown below during the 12
month period beginning with the date of this
Pledge. If energy savings are less than 49% of the
previous 12 months' energy consumption, the
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homeowner will be reimbursed the difference
between actual savings and 49% of energy cost for
the previous 12 months. In the event energy savings
are less than 49% of the previous 12 months' energy
consumption, the homeowner should notify the
SeriousWindows™ Quantum2 Dealer who will
provide the homeowner with the necessary forms to
file for benefits under this Pledge.

Exhibit C.
d. SeriousWindows Printed Promotional Material:

Cut Your Energy Bills By Up to 40%
SeriousWindows 501 Series offers some of the most
energy efficient residential windows on the market
today. You’ll save money on heating and cooling
costs, as well as energy. If you spend $200 a month on
heating and cooling that’s $2,400 a year.
SeriousWindows 501 products cut 40% off that figure
and would save you $960 in just the first year and over
$9,600 over the next decade.

Exhibit D (SeriousWindows 501 Series Brochure).

5. Many factors determine the savings homeowners can
realize by replacing their windows, including the home’s
geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with SeriousWindows replacement windows
are not likely to achieve a 40% or 49% reduction in residential
energy consumption or heating and cooling costs.

6. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that:

a. Consumers who replace windows with
SeriousWindows 600 Quantum 2 Series windows are
likely to achieve residential energy savings of 49%;
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b. Consumers who replace windows with
SeriousWindows 600 Quantum 2 Series windows are
likely to save 49% on residential heating and cooling
costs;

c. Consumers who replace windows with
SeriousWindows 501 Series windows are likely to
achieve residential energy savings of 40%; or

d. Consumers who replace windows with
SeriousWindows 501 Series windows are likely to
save 40% on residential heating and cooling costs.

7. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representation(s) set forth in Paragraph 6 at the time that the
representation(s) were made.

8. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation(s) set
forth in Paragraph 6 at the time that the representation(s) were
made. Therefore, the representation set forth in Paragraph 7 was
false or misleading.

9. Respondent provided to its independent dealers and
installers promotional materials referred to in Paragraph 4. By
doing so, respondent provided them with the means and
instrumentalities for the commission of deceptive acts or
practices. Therefore, respondent’s provision of such materials to
its dealers and installers, as described in Paragraph 4 above,
constitutes a deceptive act or practice.

10. Respondent’s practices, as alleged in this complaint,
constitute unfair or deceptive acts or practices in or affecting
commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission, this sixteenth
day of May, 2012, has issued this complaint against respondent.
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By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.

Exhibit A

Guaranteed fo reduce your heating and cooling use by up fo 49%*. When you replace all
of your old windows with Serious\Windows 400 Series, you'll not orly improve your living comfort and your home's valus, but
you can significantly lower your heafing and cooling consumption. If you spend $300 @ month in heating and cooling, with
‘GQuantum? windows you can potentially save up fo 47%, that's a savings of over $14,400 in o decade. That's why we say
Serious\Windows 400 products are an annuity, bacause they will pay for themsalves over fime.
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Page 2o 14 SeriousWindows 400 Guortum? Series Windows and Deors

SERjBUL
MATERIALS
COMPLAINT EXHIBIT A
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Exhibit B

SeriousWindows
SAVES MOREENERGY THAN ANY OTHER WINDOW. PERIOD.
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Exhibit C
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Cut Your Energy Bills By UP to 40% SericusWindows 501 Series offers some of the most enargy efficient
residential windows on the markst today. You'll save monay on heating and cocling costs, os well as energy. If you spend $200
a month on heating and cooling that's $2,400 a yeor. SericusWindows 501 products cut 40% off that figure and would save

you $P60 in just the first year and over $9,600 over the next decade.

SeriousWindows 501 Series Windows and Doors Emous
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent
named in the caption hereof, and the respondent having been
furnished thereafter with a copy of a draft of a Complaint which
the Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the respondent with violation of the Federal Trade
Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute
an admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in
such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. 8 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Serious Energy, Inc. (“Serious”) is a
Delaware corporation with its principal office or place
of business at 1250 Elko Drive, Sunnyvale, CA 94089.
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2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

A. “Clearly and prominently” means

1.

In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be unavoidable. Any audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to
hear and comprehend it. Any visual disclosure
shall be presented in a manner that stands out in
the context in which it is presented, so that it is
sufficiently prominent, due to its size and shade,
contrast to the background against which it
appears, the length of time it appears on the screen,
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and its location, for an ordinary consumer to
notice, read and comprehend it; and

3. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Close proximity” means on the same print page, web
page, online service page, or other electronic page, and
proximate to the triggering representation, and not
accessed or displayed through hyperlinks, pop-ups,
interstitials, or other means.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to
substantiate that a representation is true.

“Covered product or service” means any fenestration
product, any component thereof, and any product or
any service for which respondent makes any claim
about energy savings, energy CoOSts, energy
consumption, U-factor, SHGC, R-value, K-value,
insulating properties, thermal performance, or energy-
related efficacy.

“Fenestration product” means any window, sliding
glass door, or skylight.

“K-value” is a measure of a material’s thermal
conductivity.
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Unless otherwise specified, “respondent” shall mean
Serious Energy, Inc., its successors and assigns, and its
officers, agents, representatives, and employees.

“R-value” is a measure of a material’s resistance to
heat flow.

“SHGC” means solar heat gain coefficient, which is
the fraction of incident solar radiation admitted
through a window, both directly transmitted and
absorbed and subsequently released inward.

“U-factor” is a measure of the rate of heat loss.

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any covered product or service in
or affecting commerce, shall not make any representation, directly
or indirectly, expressly or by implication, including through the
use of endorsements or trade names that:

A

Consumers who replace their windows with
respondent’s windows achieve up to or a specified
amount or percentage of energy savings or reduction in
heating and cooling costs; or

Respondent guarantees or pledges that consumers who
replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling
costs;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that all
or almost all consumers are likely to receive the maximum
represented savings or reduction.
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Provided, however, that if respondent represents that consumers
who replace their windows with respondent’s windows achieve up
to or a specified amount or percentage of energy savings or
reduction in heating and cooling costs under specified
circumstances, or if respondent guarantees or pledges up to or a
specified amount or percentage of energy savings or reduction in
heating and cooling costs under specified circumstances, it must
disclose those circumstances clearly and prominently in close
proximity to such representation, guarantee, or pledge and it must
substantiate that all or almost all consumers are likely to receive
the maximum represented, guaranteed, or pledged savings or
reduction under those circumstances (e.g., when replacing a
window of a specific composition in a building having a specific
level of insulation in a specific region).

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not make any
representation, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names:

A That any specific number or percentage of consumers
who replace their windows with respondent’s windows
achieve energy savings or reduction in heating and
cooling costs; or

B. About energy consumption, energy savings, energy
costs, heating and cooling costs, U-factor, SHGC, R-
value, K-value, insulating properties, thermal
performance, or energy-related efficacy of any covered
product or service;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that
such representation is true.
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1.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not provide to
others the means and instrumentalities with which to make,
directly or indirectly, expressly or by implication, including
through the use of endorsements or trade names, any false,
unsubstantiated, or otherwise misleading representation of
material fact. For the purposes of this Part, “means and
instrumentalities” shall mean any information, including, but not
necessarily limited to, any advertising, labeling, or promotional,
sales training, or purported substantiation materials, for use by
trade customers in their marketing of any covered product or
service, in or affecting commerce.

V.

IT IS FURTHER ORDERED that respondent Serious, and
its successors and assigns, shall, for five (5) years after the last
date of dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:

A. All advertisements and promotional materials in its
possession or control containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.
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V.

IT IS FURTHER ORDERED that respondent Serious, and
its successors and assigns, shall deliver a copy of this order to all
current and future principals, officers, directors, and managers,
and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a
signed and dated statement acknowledging receipt of the order.
Respondent shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities. Respondent shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying all acknowledgments of receipt of this
order obtained pursuant to this Part.

VI.

IT IS FURTHER ORDERED that respondent Serious, and
its successors and assigns, shall notify the Commission at least
thirty (30) days prior to any change in the corporation that may
affect compliance obligations arising under this order, including
but not limited to a dissolution, assignment, sale, merger, or other
action that would result in the emergence of a successor; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name
or address. Provided, however, that, with respect to any proposed
change in the corporation about which respondent learns less than
thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable
after obtaining such knowledge. Unless otherwise directed by a
representative of the Commission in writing, all notices required
by this Part shall be emailed to Debrief@ftc.gov or sent by
overnight courier (not the U.S. Postal Service) to: Associate
Director for Enforcement, Bureau of Consumer Protection,
Federal Trade Commission, 600 Pennsylvania Avenue NW,
Washington, DC 20580. The subject line must begin: “Serious
Energy, Inc., File No. 112 3001, Docket No. C-4359.”
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VII.

IT IS FURTHER ORDERED that respondent Serious, and
its successors and assigns, within sixty (60) days after the date of
service of this order, shall file with the Commission a true and
accurate report, in writing, setting forth in detail the manner and
form of its own compliance with this order. Within ten (10) days
of receipt of written notice from a representative of the
Commission, it shall submit additional true and accurate written
reports.

VIII.

This order will terminate on May 16, 2032, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from Serious Energy, Inc., a corporation
(“respondent”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves respondent’s marketing and sale of
replacement windows for use in residences. According to the
FTC complaint, respondent represented that consumers who
replace their windows with SeriousWindows 600 Quantum 2
Series windows are likely to achieve residential energy savings of
49% or save 49% on residential heating and cooling costs.
Additionally, according to the FTC complaint, respondent
represented that consumers who replace their windows with
SeriousWindows 501 Series windows are likely to achieve
residential energy savings of 40% or save 40% on residential
heating and cooling costs.

The complaint alleges that respondent did not possess and rely
upon a reasonable basis substantiating these representations when
it made them. Many factors determine the savings homeowners
can realize by replacing their windows, including the home’s
geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with SeriousWindows replacement windows
are not likely to achieve a 40% or 49% reduction in residential
energy consumption or heating and cooling costs. The complaint
also alleges that, by providing its independent dealers and
installers with advertising and other promotional materials
making the above unsubstantiated representations, respondent
provided the means and instrumentalities to engage in deceptive
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practices. Thus, the complaint alleges that respondent engaged in
unfair or deceptive practices in violation of Section 5(a) of the
FTC Act.

Some promotional materials challenged in the FTC’s
complaint include the words “up to” in an apparent attempt to
qualify representations that consumers who replace windows with
respondent’s windows are likely to achieve specified amounts of
residential energy savings or reduction in residential heating and
cooling costs. In the context of specific ads in this case, the
words “up to” do not effectively qualify such representations for
replacement windows. The FTC’s complaint and the proposed
consent order should not be interpreted as a general statement of
how the Commission may interpret or take other action
concerning representations including the words “up to” for other
products or services in the future.

The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part | addresses the marketing of
windows. It prohibits respondent from making any representation
that: (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or
percentage of energy savings or reduction in heating and cooling
costs; or (B) respondent guarantees or pledges that consumers
who replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of energy
savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent
and reliable scientific evidence to substantiate that all or almost
all consumers are likely to receive the maximum represented
savings or reduction. Further, if respondent represents,
guarantees, or pledges that consumers achieve such energy
savings or heating and cooling cost reductions under specified
circumstances, it must: disclose those circumstances clearly and
prominently in close proximity to such representation, guarantee,
or pledge; and substantiate that all or almost all consumers are
likely to receive the maximum represented, guaranteed, or
pledged savings or reduction under those circumstances (e.g.,
when replacing a window of a specific composition in a building
having a specific level of insulation in a specific region). The
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performance standard imposed under this Part constitutes
fencing-in relief reasonably necessary to ensure that any future
energy savings or reduction claims are not deceptive.

Parts Il and Il address any product or service for which
respondent makes any energy-related efficacy representation.
Part 11 prohibits respondent from making any representation: (A)
that any specific number or percentage of consumers who replace
their windows with respondent’s windows achieve energy savings
or reduction in heating and cooling costs; or (B) about energy
consumption, energy savings, energy costs, heating and cooling
costs, U-factor, solar heat gain coefficient, R-value, K-value,
insulating properties, thermal performance, or energy-related
efficacy; unless the representation is non-misleading and
substantiated by competent and reliable scientific evidence. Part
I11 prohibits respondent from providing to others the means and
instrumentalities with which to make any false, unsubstantiated,
or otherwise misleading representation of material fact. It defines
“means and instrumentalities” to mean any information, including
any advertising, labeling, or promotional, sales training, or
purported substantiation materials, for use by trade customers in
their marketing of any such product or service.

Parts IV though VII require respondent to: keep copies of
advertisements and materials relied upon in disseminating any
representation covered by the order; provide copies of the order to
certain  personnel, agents, and representatives having
responsibilities with respect to the subject matter of the order;
notify the Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part VIII provides that the order will terminate after
twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.
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IN THE MATTER OF

GORELL ENTERPRISES, INC.

CONSENT ORDER, ETC. INREGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4360; File No. 112 3053
Complaint, May 16, 2012 — Decision, May 16, 2012

This consent order addresses Gorell Enterprises, Inc.’s marketing and sale of
replacement windows for use in residences. The complaint alleges that
respondent did not possess and rely upon a reasonable basis substantiating
representations that consumers who replace their windows with respondent’s
Thermal Master 111® glass system windows are likely to achieve residential
energy savings of 40% or save 40% on residential heating and cooling costs
when it made them.. The consent order prohibits respondent from making any
representation that:  (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling costs; or (B) respondent
guarantees or pledges that consumers who replace their windows with
respondent’s windows will achieve up to or a specified amount or percentage
of energy savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent and reliable
scientific evidence to substantiate that all or almost all consumers are likely to
receive the maximum represented savings or reduction.

Participants

For the Commission: Robert Frisby, Zachary Hunter, Joshua
Millard, and Sarah Waldrop.

For the Respondent: Steve Stallings, Burns White LLC.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Gorell Enterprises, Inc. (“respondent”) has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent Gorell is a Pennsylvania corporation with its
principal office or place of business at 1380 Wayne Avenue,
Indiana, Pennsylvania 15701. Respondent has done business as
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“Gorell Window & Doors, LLC” and “American Conservatory
Systems.”

2. Respondent manufactures, advertises, offers for sale, sells,
and/or distributes windows, including “Gorell” replacement
window lines.  Respondent distributes these windows to
independent dealers and installers who in turn sell them to
consumers for residential use.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated or has caused the
dissemination of advertising and promotional materials, including
content for presentation books and other promotional materials
provided to window dealers and installers, including but not
necessarily limited to the attached Exhibit A. Respondent’s
dealers and installers disseminated or caused the dissemination of
these advertisements and promotional materials to consumers.
The advertisements and promotional materials contain the
following statements or depictions:

a. Gorell Energy Savings Pledge:

40%

ENERGY SAVINGS PLEDGE!!!

40% Energy Savings Pledge

Gorell Windows & Doors pledges that you will save at
least 40% on home fuel consumption for both heating
and cooling at your residence . . . during the 12-month
period beginning with the date of this pledge (after
installation and final payment).

If your energy savings during the first year after the
installation of your new windows are less than 40% of
your previous 12-month energy consumption — with all
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things being equal except for your new Gorell
windows — you will be reimbursed the difference
between the actual savings and 40% of your energy
costs for the previous 12 months, up to $500.

If the sum of heating and cooling degree days after
installation is within 5% of the same data from the 12
months prior to installation, Gorell will honor the full
request, up to $500. However, if the sum of heating
and cooling degree days after the installation of Gorell
products is between 5% and 20% more, Gorell will
honor 75% of the pledge claim, up to $375. If the
heating and cooling degree days are more than 20%
greater after the installation, Gorell will honor 50% of
the pledge claim, up to $250.

Exhibit A.

5. Many factors determine the savings homeowners can
realize by replacing their windows, including the home’s
geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with Gorell replacement windows are not
likely to achieve a 40% reduction in residential energy
consumption or heating and cooling costs.

6. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that:

a. Consumers who replace windows with respondent’s
Thermal Master 1I® glass system windows are likely
to achieve residential energy savings of 40%; or

b. Consumers who replace windows with respondent’s
Thermal Master 11I® glass system windows are likely
to save 40% on residential heating and cooling costs.

7. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that it possessed and
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relied upon a reasonable basis that substantiated the
representation(s) set forth in Paragraph 6 at the time that the
representation(s) were made.

8. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation(s) set
forth in Paragraph 6 at the time that the representation(s) were
made. Therefore, the representation set forth in Paragraph 7 was
false or misleading.

9. Respondent provided to its independent dealers and
installers promotional materials referred to in Paragraph 4. By
doing so, respondent provided them with the means and
instrumentalities for the commission of deceptive acts or
practices. Therefore, respondent’s provision of such materials to
its dealers and installers, as described in Paragraph 4 above,
constitutes a deceptive act or practice.

10. Respondent’s practices, as alleged in this complaint,
constitute unfair or deceptive acts or practices in or affecting
commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission, this sixteenth
day of May, 2012, has issued this complaint against respondent.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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Exhibit A
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent
named in the caption hereof, and the respondent having been
furnished thereafter with a copy of a draft of a Complaint which
the Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the respondent with violation of the Federal Trade
Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute
an admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in
such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. 8 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Gorell Enterprises, Inc. (“Gorell”) is a
Pennsylvania corporation with its principal office or
place of business at 1380 Wayne Avenue, Indiana,
Pennsylvania 15701.
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2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

A. “Clearly and prominently” means

1.

In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be unavoidable. Any audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to
hear and comprehend it. Any visual disclosure
shall be presented in a manner that stands out in
the context in which it is presented, so that it is
sufficiently prominent, due to its size and shade,
contrast to the background against which it
appears, the length of time it appears on the screen,
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and its location, for an ordinary consumer to
notice, read and comprehend it; and

3. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Close proximity” means on the same print page, web
page, online service page, or other electronic page, and
proximate to the triggering representation, and not
accessed or displayed through hyperlinks, pop-ups,
interstitials, or other means.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to
substantiate that a representation is true.

“Covered product or service” means any fenestration
product, any component thereof, and any product or
any service for which respondent makes any claim
about energy savings, energy CoOSts, energy
consumption, U-factor, SHGC, R-value, K-value,
insulating properties, thermal performance, or energy-
related efficacy.

“Fenestration product” means any window, sliding
glass door, or skylight.

“K-value” is a measure of a material’s thermal
conductivity.
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Unless otherwise specified, “respondent” shall mean
Gorell Enterprises, Inc., its successors and assigns, and
its officers, agents, representatives, and employees.

“R-value” is a measure of a material’s resistance to
heat flow.

“SHGC” means solar heat gain coefficient, which is
the fraction of incident solar radiation admitted
through a window, both directly transmitted and
absorbed and subsequently released inward.

“U-factor” is a measure of the rate of heat loss.

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any covered product or service in
or affecting commerce, shall not make any representation, directly
or indirectly, expressly or by implication, including through the
use of endorsements or trade names that:

A

Consumers who replace their windows with
respondent’s windows achieve up to or a specified
amount or percentage of energy savings or reduction in
heating and cooling costs; or

Respondent guarantees or pledges that consumers who
replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling
costs;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that all
or almost all consumers are likely to receive the maximum
represented savings or reduction.



922 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Decision and Order

Provided, however, that if respondent represents that consumers
who replace their windows with respondent’s windows achieve up
to or a specified amount or percentage of energy savings or
reduction in heating and cooling costs under specified
circumstances, or if respondent guarantees or pledges up to or a
specified amount or percentage of energy savings or reduction in
heating and cooling costs under specified circumstances, it must
disclose those circumstances clearly and prominently in close
proximity to such representation, guarantee, or pledge and it must
substantiate that all or almost all consumers are likely to receive
the maximum represented, guaranteed, or pledged savings or
reduction under those circumstances (e.g., when replacing a
window of a specific composition in a building having a specific
level of insulation in a specific region).

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not make any
representation, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names:

A That any specific number or percentage of consumers
who replace their windows with respondent’s windows
achieve energy savings or reduction in heating and
cooling costs; or

B. About energy consumption, energy savings, energy
costs, heating and cooling costs, U-factor, SHGC, R-
value, K-value, insulating properties, thermal
performance, or energy-related efficacy of any covered
product or service;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that
such representation is true.
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IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not provide to
others the means and instrumentalities with which to make,
directly or indirectly, expressly or by implication, including
through the use of endorsements or trade names, any false,
unsubstantiated, or otherwise misleading representation of
material fact. For the purposes of this Part, “means and
instrumentalities” shall mean any information, including, but not
necessarily limited to, any advertising, labeling, or promotional,
sales training, or purported substantiation materials, for use by
trade customers in their marketing of any covered product or
service, in or affecting commerce.

V.

IT IS FURTHER ORDERED that respondent Gorell, and its
successors and assigns, shall, for five (5) years after the last date
of dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.
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V.

IT IS FURTHER ORDERED that respondent Gorell, and its
successors and assigns, shall deliver a copy of this order to all
current and future principals, officers, directors, and managers,
and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a
signed and dated statement acknowledging receipt of the order.
Respondent shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities. Respondent shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying all acknowledgments of receipt of this
order obtained pursuant to this Part.

VI.

IT IS FURTHER ORDERED that respondent Gorell, and its
successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including but not
limited to a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor; the creation or
dissolution of a subsidiary, parent, or affiliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in
the corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge. Unless otherwise directed by a representative of
the Commission in writing, all notices required by this Part shall
be emailed to Debrief@ftc.gov or sent by overnight courier (not
the U.S. Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580. The subject
line must begin: “Gorell Enterprises, Inc., File No. 112 3053,
Docket No. C-4360.”
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VII.

IT IS FURTHER ORDERED that respondent Gorell, and its
successors and assigns, within sixty (60) days after the date of
service of this order, shall file with the Commission a true and
accurate report, in writing, setting forth in detail the manner and
form of its own compliance with this order. Within ten (10) days
of receipt of written notice from a representative of the
Commission, it shall submit additional true and accurate written
reports.

VIII.

This order will terminate on May 16, 2032, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from Gorell Enterprises, Inc., a corporation
(“respondent”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves respondent’s marketing and sale of
replacement windows for use in residences. According to the
FTC complaint, respondent represented that consumers who
replace their windows with respondent’s Thermal Master I®
glass system windows are likely to achieve residential energy
savings of 40% or save 40% on residential heating and cooling
costs. The complaint alleges that respondent did not possess and
rely upon a reasonable basis substantiating these representations
when it made them. Many factors determine the savings
homeowners can realize by replacing their windows, including the
home’s geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with Gorell replacement windows are not
likely to achieve a 40% reduction in residential energy
consumption or heating and cooling costs. The complaint also
alleges that, by providing its independent dealers and installers
with advertising and other promotional materials making the
above unsubstantiated representations, respondent provided the
means and instrumentalities to engage in deceptive practices.
Thus, the complaint alleges that respondent engaged in unfair or
deceptive practices in violation of Section 5(a) of the FTC Act.

The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part | addresses the marketing of
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windows. It prohibits respondent from making any representation
that: (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or
percentage of energy savings or reduction in heating and cooling
costs; or (B) respondent guarantees or pledges that consumers
who replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of energy
savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent
and reliable scientific evidence to substantiate that all or almost
all consumers are likely to receive the maximum represented
savings or reduction. Further, if respondent represents,
guarantees, or pledges that consumers achieve such energy
savings or heating and cooling cost reductions under specified
circumstances, it must: disclose those circumstances clearly and
prominently in close proximity to such representation, guarantee,
or pledge; and substantiate that all or almost all consumers are
likely to receive the maximum represented, guaranteed, or
pledged savings or reduction under those circumstances (e.g.,
when replacing a window of a specific composition in a building
having a specific level of insulation in a specific region). The
performance standard imposed under this Part constitutes
fencing-in relief reasonably necessary to ensure that any future
energy savings or reduction claims are not deceptive.

Part | of the order requires substantiation for representations
including the words “up to” because the respondent may elect to
make such representations in the future. The words “up to” do
not effectively qualify representations regarding the energy
savings or cost reductions likely to be achieved through
replacement windows. Therefore, Part | requires the same level
of substantiation regardless of whether the covered representation
includes the words “up to.” The FTC’s proposed consent order
should not be interpreted as a general statement of how the
Commission may interpret or take other action concerning
representations including the words “up to” for other products or
services in the future.

Parts Il and Il address any product or service for which
respondent makes any energy-related efficacy representation.
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Part 11 prohibits respondent from making any representation: (A)
that any specific number or percentage of consumers who replace
their windows with respondent’s windows achieve energy savings
or reduction in heating and cooling costs; or (B) about energy
consumption, energy savings, energy costs, heating and cooling
costs, U-factor, solar heat gain coefficient, R-value, K-value,
insulating properties, thermal performance, or energy-related
efficacy; unless the representation is non-misleading and
substantiated by competent and reliable scientific evidence. Part
I11 prohibits respondent from providing to others the means and
instrumentalities with which to make any false, unsubstantiated,
or otherwise misleading representation of material fact. It defines
“means and instrumentalities” to mean any information, including
any advertising, labeling, or promotional, sales training, or
purported substantiation materials, for use by trade customers in
their marketing of any such product or service.

Parts IV though VII require respondent to: keep copies of
advertisements and materials relied upon in disseminating any
representation covered by the order; provide copies of the order to
certain  personnel, agents, and representatives having
responsibilities with respect to the subject matter of the order;
notify the Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part VIII provides that the order will terminate after
twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.
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IN THE MATTER OF

THV HOLDINGS LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4361; File No. 112 3057
Complaint, May 16, 2012 — Decision, May 16, 2012

This consent order addresses THV Holdings LLC’s marketing and sale of
replacement windows for use in residences. The complaint alleges that
respondent did not possess and rely upon a reasonable basis substantiating
representations that its windows likely pay for themselves in energy savings
alone within eight years, when consumers replace their windows with THV
Compozit windows with Alter-Lite® triple pane glass; that consumers who
replace their windows with these THV windows are likely to achieve
residential energy savings of 40%, save 40% on residential heating and cooling
costs, or reduce their energy bills by half; and that homeowners have saved
35%-55% off their energy bills by replacing their windows with THV windows
when it made them. The consent order prohibits respondent from making any
representation that:  (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling costs; or (B) respondent
guarantees or pledges that consumers who replace their windows with
respondent’s windows will achieve up to or a specified amount or percentage
of energy savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent and reliable
scientific evidence to substantiate that all or almost all consumers are likely to
receive the maximum represented savings or reduction.

Participants

For the Commission: Robert Frisby, Zachary Hunter, Joshua
Millard, and Sarah Waldrop.

For the Respondent: Eric Berman, Baker Botts, LLP; and
Cory Skolnick, Frost Brown Todd LLC.

COMPLAINT

The Federal Trade Commission, having reason to believe that
THV Holdings LLC (“respondent”) has violated the provisions of
the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent THV Holdings LLC is a Delaware limited
liability company with its principal office or place of business at
5611 Fern Valley Road, Louisville, Kentucky 40228. It does
business as THV Compozit Windows & Doors, Leingang Home
Center, Primax Home Center, True Home Value, Rolox Home
Center, and Thomas Construction.

2. Respondent manufactures, advertises, offers for sale, sells,
installs, and/or distributes windows, including its THV Compozit
Window line with Alter-Lite® triple pane glass. Respondent sells
these windows directly to consumers for residential use, and
distributes the windows to numerous independent distributors
who in turn sell them to consumers for residential use.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondent has disseminated or has caused the
dissemination of advertising and promotional materials, such as
web page, newspaper and magazine advertising, brochures,
telemarketing scripts, and sales training materials, including but
not necessarily limited to the attached Exhibits A through I.
Respondent and its independent distributors disseminated or
caused the dissemination of these advertising and promotional
materials and representations to consumers. The advertising and
promotional materials contain the following statements or
depictions:

a. THV Window Systems Premium Warranty

THV Window Systems will pay for themselves in
energy savings within eight years or we pay the
difference! . ..

This warranty guarantees a total energy savings equal
to or greater than the total purchase price of a full
house installation of THV Window Systems at the
address shown hereon for a period of eight (8) years.
The eight year total energy savings begin the first day
of the month subsequent to the completed installation
of THV Window Systems. In the event total energy
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savings over the eight-year period are less than the
complete installation purchase price, the Purchaser
shall notify THV using the provided claim forms to
file for benefits under this warranty. If energy savings
over the eight-year period are less than the completed
installation, THV will reimburse the difference
between actual savings and the purchase price.

Exhibit A.

. Thermal Line Windows - THV Compozit Window
Systems

Sales Training Manual

B What would happen to your fuel bills if I were able
to build a window that acted more like a thermos
bottle than a jelly jar? Do you think they would go up
or down?

Get Answer: They’d go down!

State answer pointing to the fuel savings warranty
saying:

They would pay for themselves in energy savings alone
within 8 years!

Now ask the question that clears the deck for the
Closing Sequence. The goal of this question is to
make sure the only thing holding them back is the
money.

Great window isn’t it? Other than the cost, is there
any reason you wouldn’t want to own these windows
and cut that energy bill in half?

Exhibit B.
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c. THV Sales Training Materials

Why are our windows better than everyone else’s?

It is the only product that is FREE! That’s right,
FREE! Homeowners will typically experience a 35%
to 55% reduction in monthly energy bills. Our
windows will pay for themselves in energy savings
alone within eight years or we will pay the difference.
And that’s the Thomas promise!

Exhibit C.

. THV Telemarketing Sales Script

THOMAS CONSTRUCTION MANUFACTURES
OUR OWN COMPOSIT WINDOW. OUR HOME
OWNERS HAVE NOTICED THAT OUR
WINDOWS HAVE SAVED THEM 35-55% OFF
THEIR ENERGY BILLS AND OUR WINDOWS
SYSTEM WILL PAY FOR THEMSELVES IN
ENERGY SAVINGS ALONE WITHIN 8 YEARS OR
WE WILL PAY THE DIFFERENCE!!

WHAT THIS MEANS TO OUR HOME OWNERS!!

OUR WINDOWS ARE FREE!I THAT’S THE
THOMAS PROMISE!!!

Exhibit D.

THV Telemarketing Sales Script
CASH BACK DIRECT MAIL PITCH
STEPI HelloisMr. __ in?

Hi this is with Rolox Industries. I’'m calling to
see if you looked over the material we mailed to you?

STEPII  What it tells about is a special
neighborhood savings program, offering you up to a
thousand dollars off on your next home improvement.
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So you can remodel your home with triple glass,
energy efficient windows and reduce your heating and
cooling bills by at least 40%.

Exhibit E.
THV Newspaper Advertising

LOWER ENERGY BILLS & INCREASE YOUR
COMFORT  WITH THV ~ REPLACEMENT
WINDOWS

B 40% Fuel Savings

THV GUARANTEES IN WRITING . . .

Our windows will pay for themselves in utility bills
alone or we will pay you the difference.

Exhibit F.
Up to 40% FUEL SAVINGS

Compozit frame for superior energy performance and
savings. . . . Our fuel pledge is that THV windows will
pay for themselves or we will pay you the difference.

GUARANTEED!

Exhibit G.

. THV Magazine Advertisement

WINNING THE WAR ON HIGH ENERGY BILLS
40% FUEL SAVINGS Guaranteed

Our windows pay for themselves or we pay you the
difference! GUARANTEED!
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Exhibit H.
h. THV 40% Fuel Pledge

Our pledge: Your new THV Compozit windows will
give you an energy savings of 40% on your fuel
consumption during the first 12 months after
installation or we will pay you the difference!

This pledges a savings of 40% on your heating and
cooling consumption for this residence at the address
shown hereon during the 12 month period beginning
with the date of this Pledge.

Exhibit I.

5. Many factors determine the savings homeowners can
realize by replacing their windows, including the home’s
geographic location, size, insulation package, and existing
windows. Consumers who replace single or double-paned wood
or vinyl-framed windows — common residential window types in
the United States — with THV replacement windows are not likely
to achieve a 40%, 50%, or 35%-55% reduction in residential
energy consumption or heating and cooling costs.

6. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that:

a. Its windows likely pay for themselves in energy
savings alone within eight years, when consumers
replace their windows with THV compozit windows
with Alter-Lite® triple pane glass;

b. Consumers who replace windows with THV compozit
windows with Alter-Lite® triple pane glass are likely
to achieve residential energy savings of 40%;
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c. Consumers who replace windows with THV compozit
windows with Alter-Lite® triple pane glass are likely
to save 40% on residential heating and cooling costs;

d. Consumers who replace windows with THV compozit
windows with Alter-Lite® triple pane glass are likely
to reduce their energy bills by half; or

e. Home owners have saved 35-55% off their energy bills
by replacing their windows with THV compozit
windows.

7. Through the means described in Paragraph 4, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representation(s) set forth in Paragraph 6 at the time the
representation(s) were made.

8. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation(s) set
forth in Paragraph 6 at the time the representation(s) were made.
Therefore, the representation set forth in Paragraph 7 was false or
misleading.

9. Respondent provided to its independent distributors
promotional materials referred to in Paragraph 4. By doing so,
respondent provided them with the means and instrumentalities
for the commission of deceptive acts or practices. Therefore,
respondent’s provision of such materials to its distributors, as
described in Paragraph 4 above, constitutes a deceptive act or
practice.

10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.

THEREFORE, the Federal Trade Commission this sixteenth
day of May, 2012, has issued this complaint against respondent.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.
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lssued to:

Pheimett [ I

Purchaser [Homeowner]

Residence Srreer Addees Ciny

# of Units Installed

Effective

Sruce Zip Cods

Warrnnty/Contrect Mo,

Date lraz

Validated by:

[Bight Yezes Later)

THV Window Systems Certilied Bome Remodeler

Fetidpar erdens

Toued To

CUSTOMER ACTIVATION RECEIPT -

Fill st ane rviurn i THY sithiz 30 dps of yoer rompilted installatios o
Waarrarty i sl and Void. Mbail with provioes 12 menths of utilie bills sy o2
THY, M0 Bax 34748, Louimills, KY 40212

Numbes of Ulnsts [nstalled

Residesce Swreet Addies

Coptrarc 8 Diae

Effectne___

[=T4" T

Tp e In ~Eight yean e

Furthasr = Sgnature

! :;\ra-rcr.f_ae.'a’r.v;,s

Diate Certifeed Home Remodeber [Installer)  Dats

SUBSIDNARY ACTIVATION RECEIPT -

Fill o amed reniarm m THY upioas compleibear of approved contrac. Cincs nacsimad
el prmcassed s THY, a desduction will be mudi from yoer Ssbiidiary Aot
THY, PO B 34748, Lonsiarills, KV £0232

Ligue=d Tis

Residemce Srreet Adkines

PFlune ¥ Mumher of Unirs Erealled Warney Commmar: Mo

Cootract # Diste

Effective.

City Stme

e Dine Installed Eight years later

Plasarer's Sagnafure

Diare Finanos'Draliring Dipt. Signatane Dlake

Warmaniy Comiract No

THY 0326
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THV LIMITED PREMIUM WARRANTY

ﬂulmt!wmhsawﬂmmmhwuplwwmdzrhmﬂwwmpriqqd'-{ull
e metallation of THY Winche Systerns at the aildress shown herean for & period of sighs (5] vears
The sight yrar total energy savings begin the first diay of the moath subsequest o e
mstalatin of THY Windnw Sivhems In the event total energy savings over the eighe-year perind e lei
than the cimpleiy installation parhase price, the Parchaser shall nocfy THY wing the provided clais

fwrn 16 filie For Benefits wmcker thar warmamy,
el

If enerzy savings over the eight-year period are ks thas the
installatios, THV will ren-'bmﬁtdﬂﬁmubetw-m

actual svings and the prchase price.

Matwithatinding snything hesin t the contrary, # in hereby agreed and anderstiond that this wamny
shall ealy be effrctive i the Parchoser, located at the address inchicated obove, hes porchased o comgilete
nitalbation of THY Window Sestemi units nemans the owner mt such residence E:rudﬂrr-'ru.r'pﬂtnd.
it eatallation end i in complisece with the terms and conditions sated below: This wasranty

i eergy [fuel) consmption, nt coe. 18 e satpect b the followng provaions:

TERMS AND CONDITIONS OF THV LIMITED PREMIUM WARRANTY

I The Fremmiem Warraaty covess onlly Total Energy Savings
rowelting From o complete meallainn of THY Windrar
Soetrrma e,

2. A "orephes installaies ™ b defined ol wndees o, te
resiadeace escep bsomeny anic and poch The Premium
‘Warrary covers eely encegy muiags of installnio it singie
il o farmdby duelinge

3 To sonivete Prirmoum Weimenlp the Cufiener Acsvation
Receige mat ke submined v THY, PO Bos 4749,
Lireile, BY 40333 within 30 days of carmplered
Iemtallntize, snd indude 13 mosths of uillity bils evidencing
ey aaug.

A, Prersiue Worsaeky s, if sy, caz mnly be mued by &
peochimtig hemerreeer thir resdes ar the seecifial sddec
for & Fulll elghe-pasr period after compioned nsalliios das.

Hustirg/cocling comem st the resdence must be
fropatty maiztained.

i Appririaie sliwances for almral wessber codtiom
1y b eache in asbrnireg u clem.

W

T Purchmer s sobisde chim wider this Presimus Wasranty,
in wrritbg winhin 60 daps aher the conplae
el wriveran:

chm shall muke such clems isvabid onbes aubrned w
THY Fir o approval.

11, 4 cEange of energy relaned woliny semae (e, chirge from
wlectnic o pad) ot the resdence shall reake che Poermius
‘Warranty rull and vovdd

12 Reambursessent, iF ay, i dessrmined saing peerage
Energy cxties during the Prermsum Warssty
Remtuemmnt cakeelaiioas srs Samed on reduced unis of
ensigy (o MCF dullari per thowand cubic feet] nat
Mmhnmmﬂdoﬂu.tmhm.fmr.n
enbooliied ssing die change tn crergy
impracy of changes in weéarber {imeanued by nm-h:i
and cooling deys deriesd from puoic: Hﬂ‘ltfbdr hlik
Patinal Creranic snd Admosphensc Adminiirocne]
raltiphed B sverage srergy nie meer She warmaky
pcrlouLCmpFup:—.um,:-onmi-m- Teww af iy
utikities e cacluded fros rembuoement aloobion.

13, Puechaser mnat aibimni ooreplene stk ks for the 56
mard Premiom Warmangy pernind, o0 a samieiry B, T
the ssthadzed yiilicy so chim & refared. The diin e be
Frewarded to THY, PO oo 34780, Losiedlle, KY 40077
wwithn 50 days of the eghtoness snivemry dis

1. liteslsd warranties sliall be Brried = the Surtion of thae
limited Wiaeranty. Sorne Stutes ds rot slow lizitatiom on

937

s Bang am irresied sarransy Lasts, s the stov limitation
T re gy o o

15 This Warrsrty mocludies iridemial od conequeniad

Tastal erigy sawings Inclusden sbgihle s crodis availshle 10
the Purchaser =0 o rowdt uf the purcham of THY Wedow
Systrmm uaits.

0 Ol detenimmirtiond of s, oy, wil be mede
wiehin B0 deys afer all chitm indormation b been
muriTed, suthertcaind and verifled.

10 Meebficatira that cirald inenmse smergs commrspticn, sch.
a8 nurrn aikditions, 1.r, nneriomm, hestnd gegpe, e, =
thee s sesidbmroe dusisg the Sghvvear e period of the

cmurErmal damage m e
m-ﬂmmhmmanmmbbm

TE This Warranty gives v specifc bagal righne, ard you may
v cetbe chginin whiich sary Fram, S1aie 10 S

Worrarey Activatine:

Follawing complstion of 2 “chmplets inssaletion” of THY Window Siviem mits the eligids homsouner mutt take the Tollowieg s
o initizne the THY Limited Premium Wirninm:
|. Compleie the Customer Activation Beceipt provided by THY st the completion of inriallaiio.
2 Oiotzin 12 munths privr evergy usge: frem oty compasy,
3. Winhis 50 dups afrer completad allagon mall Cusromes Aoiveeion Recsipe snd & copy ol the 13 mombe prisd svengy eage 10
THY
PO R 34740
Loaspeuille, BY 40037
& Withi 90 tarys Purchaer will recetee “Youe Personal Wieningy Pucker” snad THV eoaflirmation detier.

S liichary Weeranmy Amivaton

| Sdvwpersres prvmi validaie ulfer and serepriance of Premizm Wisninty in weitng i contct snl inchids sigratore s Sibe of Sele
ardl Parchase:

2. Contract nurshir gall server - Premium Warmnty mambe

3 Contrat nusshenPremium Werssaly simiber st be applisd os Conoaner Prasiiin Winmty, Cinomess Acthation Recept ard
Sulsifary Actication Revcipt ind checkal for stounicy sgaint original comrace

4. Upon approval of ooy, il o front of Subsidiary Sodvetion Receipi and meal o
THY
PO Bax 34740 THY 0327
Losiwdle KY 40132

A, Oice repeieed and procosed of THY, o dedecion will be sede fros o Sebaidiary Accoma,

1, Irustaller must return Custames Premium Wernnty and Curtrmer Activation Receipt o Parchaser ot the time of complon] msllstion.

T Insmaller e verbally sommunicate insrucsions for Actvatdos Receipt to Purchor
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Exhibit B

Your response:
Nao, your heaf w ith money...

Point to the estimated fuel usage on the fuel savings wamanty sheet
you talked about during the company story.

Major statement - memorize:

Yourr present windows ean keep your home no warmer thar this jelly
jar can keep vour coffec hot! And in the surmmer you have the same
situation keeping the heat out.

Pull out your thermos and separate the liner from the case:

B You would use a thermos if you wanted to keep your coffee hot for
longer than 10 minutes, wouldnt you?

Get answer: Yes

B [fI'were to put hot coffee in this thermos and put it outside in the
winter s might, how long before it would get cold?

Get answer: 10 hours! — Sixty times more effective!

 Wihar would happen to your fuel bills if I were able to Bbuild a
window that acted more like a thermos bottle than a jelly jar?
Do you think they would go up or down?
Get Answer: They'd go down!

State answer pointing to the fuel savings warranty

saying:

They would pay for themselves in energy savings alone within &
vears!

B That's what we set out to do, build a window that thinks its a
Thermaos botile!

Wiy? To offer homeovwners a window thai is an invesiment, net
an expense.

B We need the iwo elements of a Thermos botile:

1. Dead air space.
2. Reflective suifice

Hold up your THV Compozit Corner Section.

B W thought if ene air space was good, two had to be berer! Makes
sense, deesn't it?

Gel Answer: Yes

W The sitver lining was a bit more difficdt, We use a “soft coar”
Low-E rather than the less expensive hard coal. You may get a
fiver in the mail from my competition giving away free Low-E...
they use hard coat; it’s not nearly as effective as saft coar!

THV 0550

Page 29
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You may have to help get a conclusion.

Wee are very flexible on morhly peyments aned terms. Again, the many
peaple | deal with feel differently abeur the menthly payments. Our
goal is to keep it comfortable, so you enjoy the windows without
payment pressure,

What type of payment would fit you best?

Write both figures down. Make them important.

Now ask the question that clears the deck for the Closing Sequence.
The goal of this question is to make sure the only thing holding them
hack is the money.

Great window isnd it? Other than the cost, is there any reason you
wouldn 't want ter owit these windows and cut that energy bill in half?

THW 0368

939

Page 47
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Product Knowledge 8! K)jl,b( ‘ﬂmvﬂi—ffﬂ.‘fﬂﬁ
Division #1: Windows and Siding

The window and siding division is the largest division and the bread and butter of

the company. This means that these should be the first products you promote!

Why? Windows and siding projects are likelier to issue, demo and approve than

many other products. The more you promote windows and siding, the mare

money you'll make. Don't forget, your income is under your control!

Windows
+ We manufacture our very own Thomas Construction Window at a
manufacturing plant in Mandan, North Dakota! The window is made out of
an aerated polymer, which is 214% mare efficient than vinyl.
* We are the exclusive carriers of this window.
» Products in this division come with a 50 year warranty and 3 year glass
breakage warranty.
» The window in triple paned with a krypton/argon gas mix and tilts in for
easy cleaning.
+ Many types are available, including bay, bow, garden, casement, slider
and double hung windows. There are also many colors available including
a wood grain finish.
= This division also includes entry, French and patio doors by precision.
Why are our windows better than everyone else’s?
Itis the only product that is FREE! That's right, FREE! Homeowners will typically
experience a 35% to 55% reduction in monthly energy bills. Our windows will pay
for themselves in energy savings alone within eight years or we will pay the
difference. And that's the Thomas promisel

Siding
. is the manufacturer of our siding and Thomas is the
exclusive carrier of the product.

» Qur siding is solid vinyl, not recycled.

s The siding is maintenance free, which means the hemeowner will NEVER
have to paint the house again.

+ We can cover the whole home, including soffit and fascia.

+ Several colors and styles are available, including vertical siding.

+ Siding comes with a lifetime warranty.

* We use styrene wrap on the back of the siding for flat surface and air flow.

Division #2: Roofing
+« Qur roofing manufacturer is .
+ This is the last roof a homeowner will ever need to replace an their home.
+ Our 50 year warranty is transferable, which is attractive to homeowners
whao are thinking about selling and hoping to add more value.
+ The roof is hail resistant.
+« We can also putin aluminum gutters with roof installation.

THV 1435
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WINDOWS:

THOMAS CONSTRUCTION MANUFACTURES OUR OWN
COMPOSIT WINDOW. OUR HOME OWNERS HAVE NOTICED
THAT OUR WINDOWS HAVE SAVED THEM 35-55% OFF THEIR
ENERGY BILLS AND OUR WINDOWS SYSTEM WILL PAY FOR
THEMSELVES IN ENERGY SAVINGS ALONE WITHIN 8 YEARS
OR WE WILL PAY THE DIFFERENCE!!

WHAT THIS MEANS TO OUR HOME OWNERS!!

OUR WINDOWS ARE FREE!!! THAT’S THE
THOMAS PROMISE!!!

DO YOU WORK DURING THE DAY OR EVENINGS? THE
REASON I ASK IS BECAUSE WHAT WE WOULD LIKE TO DO IS
SHOW YOU WHAT WE HAVE TO OFFER AND ANSWER ANY
QUESTIONS YOU MAY HAVE AND LEAVE YOU WITH A COST
FREE NO OBLIGATION ESTIMATE.

IHAVE AN APPOINTMENT AVAILABLE TOMORROW
@ WHICH WOULD BE BETTER FOR YOU?

(ABC) ALWAYS BE CLOSING!!
(GO TO BUTTON UP)

THV 1446



942 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 153

Complaint

Exhibit E

CASH BACK DIRECT MAIL FITCH

STEF I Hello is Mr. __ ____ in%
Hi this is _____ with Eolox Industries. 1m calling to see if you
looked over the material we mailed to you?

BTIEP I1I1 What it tells about is 3 special neighborhood savings progrvam,
offering you up to a thousand dollars off on your next home
improvement . So you can remodel your home with triple glass, energy
efficlent windows and reduce your haatlng and coeling bills by at
least 40X.

STEP III But first, let me auk:

1. Hou old is your home? How long have you owned,it?

2. Is that a frame or brick house?

3. When you folks eventually change to a3 window that cuts ynur
utility bills, how mnny will you nead?

{SBCDNBHRY WINDOW QUESTIONZ

I guess what I'w asking is, if Holox could show you 2 window that
you liked, and 3 way to get up to 1004 of your inveslement back,
how many of your windows would you change?

STEP IV Right now our factory reps are going directly to homeowners to
demonstrate the advantages of our windows and for 3 limited time
we have a cash back offer which will enable you to put Rolow
windows in your home and in 3 years, you can claim and recsive up
to 100% of your investement back. While we are doing this, 1711
have himw stop by! R

3TEF V 1. Eut how did I catch you at howe, do you work days?
2. Does MWrs/Hr work days or nights?
3. MWhat time are you both home form work?

JTEF VI Ok, I'1l put you on eur factory reps schedules for (timed). HNow
tomorrow beiny (day), that isn‘t elub, chureh, bowling or
anything like that is it? In cage he’s 2 little late, you Yolks
will be home all evening anyway, won’t you?

JTEP VII By the way, what is your wife/husband name? Do me a favor Me/Mrs
_____ tell _____ that this is our factory rep coming out, not some

doorsto door salesman. What he will do s show you 3 warking
model of our window. If you see scmething you like he can mneasure

your opening and let you know exactly what our cost would be, If
it’s something we can help you with, great! If not, we’ll shake
hands and part friends,

Now our factory rep only leavee the office on the appointments I set
for him, so I can count on you and Mrs/Hr bath being there, can’t [7
Ok great, what is your correct address? and that’s in _____. Ok,
what's your zip code? MWell thanks 3 lot for the Bppnlntment and
we’ll look forward to seeing you hboth (day & time).

THV 1241
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LOWER ENERGY BILLS & INCREASE YOUR COMFORT
WITH THV REPLACEMENT WINDOWS

u 50 Yoar Warranty m 40% Fuel Savings

N Easy fo dean u Maintenance free
tilt-in feature inside and out

THV GUARANTEES

IN WRITING...
Our windows will pay for
themselves in utility bills
alone or we will pay you

the differenca.

BAFREE INSTALL ==

WITH PURCHASE OF 5 OR MOREWINDOWS
Offer Encls in 30 Days. Gng offer per housshokd. Not valid with any ofher offer or sles.

CALL FGBYMPREB ,.'H&'l‘f

. (800)260:3129
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Relax with the safety and convenience of

MAINTENANCE-FREE GUTTERS

m Diverts leaves and debris L L L T i s
= Prevents mold growth (ot~ e = |
= Prevents mosquito breeding

® Resistant to fading from the sn and cleaning
solvents

= Prevents termite damage

® Protects your home against foundation and
landscape damage

= Keeps you safe from climbing to clean gutters

THV is the exclusive supplier of:

CLEARDWATER

Gutter Protection System
Offer Ends in 50 Days. One offer housahold. Not
mm“mu:':m

ADD VALUE AND CURB APPEAL WITH SIDING
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IT'S A GREAT TIME TO REPLACE WINDOWS!

Up to 40%
FUEL SAVINGS

25% OFF

FIRST 25 CALLERS GET
FREE INSTALLAT ION

S g s 20t Fiot s i e
B N

:"250 OF.“

ENTRY/PATIO
DOORS

chocse from

TTER 330/0 OFF

ETEUTRET D ALL OTHER PRODUCTS

Ol i 70 . Ut e B O TR WL

CALL: FOR YOUR FREE ESTIMATE gt

SHOWROOM
800-460-3135 Soving i

True Homne Value, Inc. CLICK: www.thwstoreas.com BUY FEB 2010
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Exhibit H

WINNING THE WAR
ON HIGH ENERGY BILLS

Our windows pay for
themselves or we pay
you the difference!
GUARANTEED!
LIFETIME WARRANTY

TRUCOATING

Fourteen Exterior Colors

WINDOWS e« SIDING « DOORS « TUBS
GUTTER PROTECTION

25% OFF

preny . ALL PRODUCTS
FREE ESTIMATE “One offor per household.
800-950-3060 Not valid with any other offer or sales.

www.rolox.com
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[ssmad fos Pl #
it.—-i;jr-nn: Bmeet Addpess Clry Smie Zip Code
#of Unls: Pledge/Contract Mo
Effective 1]
Valadated by:

THY Cerifie:] Home Remsmodelsr

THY (342

""""""""""" .« CUSTOMERACTIVATION RECEPT
.THV Cﬂmpﬂﬂt. Fll cix and remum o THY Ecwqw.'l Windows £ Doars

= Windows & Doors o compleind imvial|ation so; THY B0 Box 34746, Ll

0 days of
=, KY 41232

—r Phores Number of Unls Iszallad  Fladge/Costmet No

Residence Sareel Address Contract # Dege
Effective

Clry Sinss Zip Dine: Ersnall el

Purchissrs Sigss Dhaie Cenilied Home Remidelor (Inataller) Dot

______________  »  DEALER ACTIVATICON RECEIFT
THV .CEJ!T‘I pozit e, v ——— i A —"

Wirdows & Doors pproved GoiErEE] ) THY PO Bok 34749, Lodkvills, Y 40012

Imaiedd To Phome # Mumber of Units Erestallsd Pledgeinarmert N

Residenoe Steeet Addreis Comirsct # [inte
Effective

Ciry Siate Zip Daie knstalled

Slonatune Mevtn
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@TH’H’ Compozit*
Wini & Doors

This pledges a svimgs of 4006 on your humg

and cooling pian For this resad ¥
address shown hmmmmnglhelzmnuh i
bxzpinning with the date of this Pledge. In the event
fuel savings ane less than 405 of the previous
mramnihs feel copsumpeion, the homeds
notify THY Compozit Windows
provide the homeowner with then
fill cust for besedits under this Pledgze. 17 foel
e fess than 407% of e previcous 12 foed
congimpliom, the homeosmer will Ixm

1w difference between actual

fuel ost for the previous 12 man
¥ AR

This Pledze is on fuel co 'kauwhhﬂuwmm

L. This Medge I}TH'n'CmurTn T, Claims usder tkis Plndpmuﬂbeﬁl'lndlﬁ

I writing, will: supporting svidencs, withbn 50

days of the 12 manth anniversary of this Pledpe

n THY Compozit Windows & Doars. Fallore in

make o clubm within i

Alterd e Gilass neplacement windows.

, Coemlete insmilitlon nt'm'.fﬁmpudbmpa:.
Altgr-Lae® Glass repi.u.:m.:nl WI l.ﬂ:
ficed ux ali windows an Ihumm
‘Dmoment, aitc and parch.

Ee ]

L

. THY Compogit one i'n:l.
replacement windows may be 3 when
winilive gizes excoed Triple Alier-L e Glass,

.

. This Pledge covers only single and two family
dwellings.

3. Mainvem payment under this Pledge 3 51,300,

&, Custamer musi Ell-out 20d send in the Customer
Activation Receipt within 30 days of the
m&hﬁmﬂ THY Compozit ‘Tripte

replacement windowe for
Pledige w0 be aetfvied,

TERMS AND CONDITIONS OF THE
4% FUEL PLEDGE

o Mocwithstanding anvihing berein i e comgany,

i Iz bereby apeed and usderstond that this Pledge
oty be effectve il the homeowres, localed ot the
address shewn hemeon, Bas purchased o complete in-
stallition of THY Compesig Triple Ahier-Line® Glass
replacenient windows, effsctive on the daies shown,

ysalihe 12 moaih

and amy

b, Homeowners mast peoperly msintain beating and
air condsticeing system.

9. An allnwance shall he made for asy non- hesting
and eooling whilities incloded inthe wilin bill
s ., dish washers, rofripesames. llghting.
compiless, eic, when caloulating a claim.

1. Proper allowance for abnossnsl weather
coaditioms. shall'be made in adpssting 2 claim.

11 Remabursement at rees prevailing 3t time of
windiw prrcinases,

12, THV calculations avs final amd apo bassd an
informalion provided af the acivation of this
Pledge form.

THY 0343
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Dear THVY Premium Warranty Customer,

Due to the fluctuating rates for utilities, our energy savings pledge is based on the amount of fuel
used, not the cost.

Additionally, our savings pledge states that the fuel use will be adjusted for the weather, To make
the adjustment, we rely on statistics published by the National Oceanic and Atmaspheric
Administration. This agency of the United States Government records the temperature each hour,
24 hours per day and averages these readings to arrive at the average hourly temperature for aach
day. If the average temperature is 65 degrees F_, cooling is reguired. If the average temperature is
below 65 degrees F., heating is required.

Each degree below 55 degrees F., is considered a "heating degree day" meaning one degree is
required for one day. Thus, 10 heating degrees could mean one degree of heating for each of ten
days, or bwo degress of heating for each of five days, ete.

Conversely, cooling degree days apply in the same manner when the average daily temperature is
above 65 degrees F.

We use these heating degree days and cooling degree days to compare the relalive severity of the
wealther before and after installation of the windows, Our fuel savings pledge is that you will use
less fusl after adjustments are made, up or down, for the change in the weather.

Since both gas and electricily are used for purposes other than heating and cooling your home, we
attempt to compute the amount of fuel actually used for the heating and cooling. To do this, we
examine your utility statements to determine the consumption during those months when there are
no heating or cooling days, then pro-rate that non-heating or non-cocling consumption over the
enfire year,

The enclosed analysis iz based on the above and shows how much more or less was saved on
both your gas and electric bills. The cost for this energy is based on the rate charged on the
statement nearest the date of installation of your windows.

If you have any additional questions, please give us a call.

THY 0344
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Consumption during months with essentially no cooling or heating degree days ¢ 1,206 Kwh
per month before, and 1973 Mcf after installing the windows.
Using these averages for 12 months gives the estimated "Non-coaling or non-heating” uses,
Consumplion before installation windows: 8,338 Kwh
Change in degree day: 185 ta 174 -10.77%
Assumed consumption due to weather 7440 Kwh
Assumed consumption less 40% 4,464 Kwh
Actual consumption after installing windows B,Y71 Kwh
Difference 2,507 Kwh
Cost at *$ 0.064 per Kwh § 16046 §

* Rate charged on gas statement nearest date of installation

THV 0345



THV HOLDINGS LLC 951

Decision and Order
DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent
named in the caption hereof, and the respondent having been
furnished thereafter with a copy of a draft of a Complaint which
the Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the respondent with violation of the Federal Trade
Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute
an admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in
such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, 16 C.F.R. 8 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent THV Holdings LLC (“THV Holdings”) is
a Delaware limited liability company with its principal
office or place of business at 5611 Fern Valley Road,
Louisville, Kentucky 40228.
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2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

A. “Clearly and prominently” means

1.

In print communications, the disclosure shall be
presented in a manner that stands out from the
accompanying text, so that it is sufficiently
prominent, because of its type size, contrast,
location, or other characteristics, for an ordinary
consumer to notice, read and comprehend it;

In communications made through an electronic
medium (such as television, video, radio, and
interactive media such as the Internet, online
services, and software), the disclosure shall be
presented simultaneously in both the audio and
visual portions of the communication. In any
communication presented solely through visual or
audio means, the disclosure shall be made through
the same means through which the communication
is presented. In any communication disseminated
by means of an interactive electronic medium such
as software, the Internet, or online services, the
disclosure must be unavoidable. Any audio
disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to
hear and comprehend it. Any visual disclosure
shall be presented in a manner that stands out in
the context in which it is presented, so that it is
sufficiently prominent, due to its size and shade,
contrast to the background against which it
appears, the length of time it appears on the screen,
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and its location, for an ordinary consumer to
notice, read and comprehend it; and

3. Regardless of the medium used to disseminate it,
the disclosure shall be in understandable language
and syntax. Nothing contrary to, inconsistent with,
or in mitigation of the disclosure shall be used in
any communication.

“Close proximity” means on the same print page, web
page, online service page, or other electronic page, and
proximate to the triggering representation, and not
accessed or displayed through hyperlinks, pop-ups,
interstitials, or other means.

“Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Competent and reliable scientific evidence” shall
mean tests, analyses, research, or studies that have
been conducted and evaluated in an objective manner
by qualified persons, that are generally accepted in the
profession to yield accurate and reliable results, and
that are sufficient in quality and quantity based on
standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to
substantiate that a representation is true.

“Covered product or service” means any fenestration
product, any component thereof, and any product or
any service for which respondent makes any claim
about energy savings, energy CoOSts, energy
consumption, U-factor, SHGC, R-value, K-value,
insulating properties, thermal performance, or energy-
related efficacy.

“Fenestration product” means any window, sliding
glass door, or skylight.

“K-value” is a measure of a material’s thermal
conductivity.
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Unless otherwise specified, “respondent” shall mean
THV Holdings LLC, its successors and assigns, and its
officers, agents, representatives, and employees.

“R-value” is a measure of a material’s resistance to
heat flow.

“SHGC” means solar heat gain coefficient, which is
the fraction of incident solar radiation admitted
through a window, both directly transmitted and
absorbed and subsequently released inward.

“U-factor” is a measure of the rate of heat loss.

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any covered product or service in
or affecting commerce, shall not make any representation, directly
or indirectly, expressly or by implication, including through the
use of endorsements or trade names that:

A

Consumers who replace their windows with
respondent’s windows achieve up to or a specified
amount or percentage of energy savings or reduction in
heating and cooling costs; or

Respondent guarantees or pledges that consumers who
replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of
energy savings or reduction in heating and cooling
costs;

unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that all
or almost all consumers are likely to receive the maximum
represented savings or reduction.



THV HOLDINGS LLC 955

Decision and Order

Provided, however, that if respondent represents that consumers
who replace their windows with respondent’s windows achieve up
to or a specified amount or percentage of energy savings or
reduction in heating and cooling costs under specified
circumstances, or if respondent guarantees or pledges up to or a
specified amount or percentage of energy savings or reduction in
heating and cooling costs under specified circumstances, it must
disclose those circumstances clearly and prominently in close
proximity to such representation, guarantee, or pledge and it must
substantiate that all or almost all consumers are likely to receive
the maximum represented, guaranteed, or pledged savings or
reduction under those circumstances (e.g., when replacing a
window of a specific composition in a building having a specific
level of insulation in a specific region).

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not make any
representation, directly or indirectly, expressly or by implication,
including through the use of endorsements or trade names:

A. About the ability of respondent’s windows to pay for
themselves in energy savings alone within any specific
number of years or other time period, when consumers
replace their windows with respondent’s windows;

B. That any specific number or percentage of consumers
who replace their windows with respondent’s windows
achieve energy savings or reduction in heating and
cooling costs; or

C. About energy consumption, energy savings, energy
costs, heating and cooling costs, U-factor, SHGC, R-
value, K-value, insulating properties, thermal
performance, or energy-related efficacy of any covered
product or service;
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unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence to substantiate that
such representation is true.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not provide to
others the means and instrumentalities with which to make,
directly or indirectly, expressly or by implication, including
through the use of endorsements or trade names, any false,
unsubstantiated, or otherwise misleading representation of
material fact. For the purposes of this Part, “means and
instrumentalities” shall mean any information, including, but not
necessarily limited to, any advertising, labeling, telemarketing
scripts, or promotional, sales training, or purported substantiation
materials, for use by trade customers in their marketing of any
covered product or service, in or affecting commerce.

V.

IT IS FURTHER ORDERED that respondent THV
Holdings, and its successors and assigns, within thirty (30) days
of the issuance of this order, must:

A. Establish and implement a training program for all
principals, officers, directors, managers, employees,
agents, and representatives who direct or engage in the
promotion or sale of any covered product or service;

B. Designate a manager to coordinate and oversee the
implementation of this training program;

C. Require all current principals, officers, directors,
managers, employees, agents, and representatives who
direct or engage in the promotion or sale of any
covered product or service to complete the training
program within sixty (60) days of the order’s issuance,
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and require all future principals, officers, directors,
managers, employees, agents, and representatives to
complete the training program before directing or
engaging in the promotion or sale of any covered
product or service;

Ensure that the training program addresses:

1. the trainee’s duty not to use or make any
representation prohibited under this order;

2. all representations specifically approved by the
respondent concerning energy savings, reduction in
heating and cooling costs, and any other energy-
related attribute of any covered product or service;
and

3. the trainee’s duty not to use or make any
representation  concerning  energy  savings,
reduction in heating and cooling costs, or any other
energy-related attribute of any covered product or
service unless the respondent has authorized the
representation after the order’s issuance;

Secure from each participant in this training program,
at the conclusion of training, a signed statement
acknowledging that he or she has completed the
program;

Maintain and upon request make available to the
Federal Trade Commission for inspection and copying
all acknowledgments obtained pursuant to this Part, as
well as a copy of all materials used in training pursuant
to this Part; and

Regularly evaluate and adjust its training program in
light of any material changes to respondent’s
promotional materials, operations, or any other
circumstances that respondent knows or has reason to
know may have a material impact on the effectiveness
of the training program required pursuant to this Part.
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V.

IT IS FURTHER ORDERED that respondent THV
Holdings, and its successors and assigns, shall, for five (5) years
after the last date of dissemination of any representation covered
by this order, maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials
containing the representation;

B. All materials that were relied upon in disseminating
the representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.

VI.

IT IS FURTHER ORDERED that respondent THV
Holdings, and its successors and assigns, shall deliver a copy of
this order to all current and future principals, officers, directors,
and managers, and to all current and future employees, agents,
and representatives having supervisory responsibilities with
respect to the subject matter of this order, and shall secure from
each such person a signed and dated statement acknowledging
receipt of the order. Respondent shall deliver this order to such
current personnel within thirty (30) days after the date of service
of this order, and to such future personnel within thirty (30) days
after the person assumes such position or responsibilities.
Respondent shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying all
acknowledgments of receipt of this order obtained pursuant to this
Part.
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VII.

IT IS FURTHER ORDERED that respondent THV
Holdings, and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. Unless otherwise directed by a representative of the
Commission in writing, all notices required by this Part shall be
emailed to Debrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580. The subject
line must begin: “THV Holdings LLC, File No. 112 3057, Docket
No. C-4361.”

VIII.

IT IS FURTHER ORDERED that respondent THV
Holdings, and its successors and assigns, within sixty (60) days
after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

IX.

This order will terminate on May 16, 2032, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
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violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;

B. This order's application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen not participating.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from THV Holdings LLC, a limited liability
company (“respondent”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
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decide whether it should withdraw from the agreement or make
final the agreement’s proposed order.

This matter involves respondent’s marketing and sale of
replacement windows for use in residences. According to the
FTC complaint, respondent represented that its windows likely
pay for themselves in energy savings alone within eight years,
when consumers replace their windows with THV Compozit
windows with Alter-Lite® triple pane glass. The respondent also
allegedly represented that consumers who replace their windows
with these THV windows are likely to achieve residential energy
savings of 40%, save 40% on residential heating and cooling
costs, or reduce their energy bills by half. In addition, the
respondent allegedly represented that homeowners have saved
35%-55% off their energy bills by replacing their windows with
THV windows. According to the complaint, respondent did not
possess and rely upon a reasonable basis substantiating these
representations when it made them. Many factors determine the
savings homeowners can realize by replacing their windows,
including the home’s geographic location, size, insulation
package, and existing windows. Consumers who replace single or
double-paned wood or vinyl-framed windows - common
residential window types in the United States — with THV
replacement windows are not likely to achieve a 40%, 50%, or
35%-55% reduction in residential energy consumption or heating
and cooling costs. The complaint also alleges that, by providing
its independent dealers and installers with advertising and other
promotional materials making the above unsubstantiated
representations,  respondent provided the means and
instrumentalities to engage in deceptive practices. Thus, the
complaint alleges that respondent engaged in unfair or deceptive
practices in violation of Section 5(a) of the FTC Act.

Some promotional materials challenged in the FTC’s
complaint include the words “up to” in an apparent attempt to
qualify representations that consumers who replace windows with
respondent’s windows are likely to achieve specified amounts of
residential energy savings or reduction in residential heating and
cooling costs. In the context of specific ads in this case, the
words “up to” do not effectively qualify such representations for
replacement windows. The FTC’s complaint and the proposed
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consent order should not be interpreted as a general statement of
how the Commission may interpret or take other action
concerning representations including the words “up to” for other
products or services in the future.

The proposed consent order contains three provisions
designed to prevent respondent from engaging in similar acts and
practices in the future. Part | addresses the marketing of
windows. It prohibits respondent from making any representation
that: (A) consumers who replace their windows with
respondent’s windows achieve up to or a specified amount or
percentage of energy savings or reduction in heating and cooling
costs; or (B) respondent guarantees or pledges that consumers
who replace their windows with respondent’s windows will
achieve up to or a specified amount or percentage of energy
savings or reduction in heating and cooling costs; unless the
representation is non-misleading and, at the time of making such
representation, respondent possesses and relies upon competent
and reliable scientific evidence to substantiate that all or almost
all consumers are likely to receive the maximum represented
savings or reduction. Further, if respondent represents,
guarantees, or pledges that consumers achieve such energy
savings or heating and cooling cost reductions under specified
circumstances, it must: disclose those circumstances clearly and
prominently in close proximity to such representation, guarantee,
or pledge; and substantiate that all or almost all consumers are
likely to receive the maximum represented, guaranteed, or
pledged savings or reduction under those circumstances (e.g.,
when replacing a window of a specific composition in a building
having a specific level of insulation in a specific region). The
performance standard imposed under this Part constitutes
fencing-in relief reasonably necessary to ensure that any future
energy savings or reduction claims are not deceptive.

Parts Il and Il address any product or service for which
respondent makes any energy-related efficacy representation.
Part 11 prohibits respondent from making any representation: (A)
about the ability of respondent’s windows to pay for themselves
in energy savings alone within any specific number of years or
other time period, when consumers replace their windows with
respondent’s windows; (B) that any specific number or percentage
of consumers who replace their windows with respondent’s



THV HOLDINGS LLC 963

Analysis to Aid Public Comment

windows achieve energy savings or reduction in heating and
cooling costs; or (C) about energy consumption, energy savings,
energy costs, heating and cooling costs, U-factor, solar heat gain
coefficient, R-value, K-value, insulating properties, thermal
performance, or energy-related efficacy; unless the representation
is non-misleading and substantiated by competent and reliable
scientific evidence. Part Il prohibits respondent from providing
to others the means and instrumentalities with which to make any
false, unsubstantiated, or otherwise misleading representation of
material fact. It defines “means and instrumentalities” to mean
any information, including any advertising, labeling, or
promotional, sales training, or purported substantiation materials,
for use by trade customers in their marketing of any such product
or service.

Parts IV though VIII require respondent to: train personnel
who direct or engage in the promotion or sale of any product or
service covered by the order not to make representations
prohibited by the order; keep copies of advertisements and
materials relied upon in disseminating any representation covered
by the order; provide copies of the order to certain personnel,
agents, and representatives having supervisory responsibilities
with respect to the subject matter of the order; notify the
Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part IX provides that the order will terminate after
twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.





