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This consent order addresses K+S AG’s (“K+S”), and its subsidiary’s, 

International Salt Company LLC (“ISCO”), acquisition of Morton 

International, Inc. (“Morton”) and the anti-competitive effects that would 

result. The complaint alleges that the proposed acquisition would violate 

Section 7 of the Clayton Act and Section 5 of the Federal Trade Commission 

Act, by lessening competition in Maine and Connecticut for the sale and 

delivery of bulk de-icing road salt.  ISCO and Morton are the two principal 

bidders in the states of Maine and Connecticut for the sale and delivery of bulk 

de-icing salt.  Post-acquisition, the combined entity will have a market share 

exceeding 70 percent in both Maine and Connecticut. To preserve the 

competition that otherwise would be eliminated by the acquisition, the consent 

agreement requires ISCO to divest to Commission-approved buyers, Eastern 

Salt and Granite State, assets sufficient to enable these buyers to become viable 

competitors for the de-icing salt business in the relevant markets beginning 

with the 2010-2011 bidding cycle. With the divested assets, Granite State will 

be well positioned to compete for future business in Connecticut and to deliver 

salt to customers in a timely manner. 

 

Participants 

 

For the Commission: Joseph Brownman, Michelle Fetterman, 

Jill M. Frumin, Jeanne Liu, and Stephanie Reynolds. 

 

For the Respondents: Andrea Agathoklis, Daniel J. Fletcher, 

Bruce C. McCulloch and Paul L. Yde, Freshfields Bruckhaus 

Deringer US LLP; Jeremy Calsyn and George Cary, Cleary 

Gottlieb Steen & Hamilton LLP. 

 

COMPLAINT 

 

Pursuant to the provisions of the Federal Trade Commission 

Act and of the Clayton Act,and by virtue of the authority vested 
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by said Acts, the Federal Trade Commission (“Commission”), 

having reason to believe that Respondent K+S Aktiengesellschaft 

(“K+S”), a corporation, parent of Respondent International Salt 

Company LLC (“ISCO”), and The Dow Chemical Company 

(“Dow”), a corporation, both subject to the jurisdiction of the 

Commission, have agreed to an acquisition of Morton 

International, Inc. (“Morton”), from Dow in violation of Section 7 

of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of 

the Federal Trade Commission Act, as amended, 15 U.S.C. § 45, 

and it appearing to the Commission that a proceeding in respect 

thereof would be in the public interest, hereby issues its 

Complaint, stating its charges as follows: 

 

I. 
 

RESPONDENTS 
 

1. Respondent K+S is a German stock corporation, 

organized, existing, and doing business under and by virtue of the 

laws of Germany, with its office and principal place of business 

located at Bertha-von-Suttner Str. 7, 34131 Kassel, Germany. 

 

2. Respondent ISCO is a Delaware limited liability company, 

existing, and doing business under and by virtue of the laws of the 

United States as a wholly-owned subsidiary of K+S, with its 

offices and principal place of business located at 655 Northern 

Boulevard, Clarks Summit, Pennsylvania 18411. 

 

3. K+S is, and at all relevant times herein has been, engaged 

in “commerce” as defined in Section 1 of the Clayton Act, as 

amended, 15 U.S.C. § 12, and is an entity whose business is in or 

affects “commerce” as defined in Section 4 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. § 44. 

 

4. ISCO is, and at all relevant times herein has been, engaged 

in “commerce” as defined in Section 1 of the Clayton Act, as 

amended, 15 U.S.C. § 12, and is an entity whose business is in or 

affects “commerce” as defined in Section 4 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. § 44. 
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II. 

 

THE PROPOSED TRANSACTION 

 

5. Pursuant to a Stock Purchase Agreement dated April 1, 

2009 (the “Agreement”), K+S proposes to acquire Morton, from 

Dow, for approximately $1.675 billion (the “Acquisition”). 

 

III. 

 

THE RELEVANT MARKETS 

 

6. The relevant product market in which to analyze the 

effects of the Acquisition is the sale and delivery of bulk de-icing 

salt. 

 

7. The relevant geographic areas in within which to analyze 

the effects of the Acquisition are the states of Maine and 

Connecticut. 

 

IV. 

 

STRUCTURE OF THE MARKET 

 

8. The markets for the sale and delivery of bulk de-icing salt 

to customers in Maine and Connecticut are highly concentrated as 

measured by the Herfindahl-Hirschman Index (“HHI”).  Post-

acquisition, a combined ISCO and Morton will have a market 

share in excess of 70 percent in both Maine and Connecticut.  

Post-merger HHIs for Maine and Connecticut are 5,142 and 

5,834, and the acquisition will increase HHI levels by 1,914 and 

2,642, respectively.  These market concentration levels far exceed 

the thresholds set out in the Horizontal Merger Guidelines and 

thus create a presumption that the proposed merger will create or 

enhance market power. 

 

9. ISCO and Morton are actual and substantial competitors in 

the relevant markets.  They are two of a small number of firms in 

the relevant markets and are the principal bidders for the sale and 

delivery of bulk de-icing salt to customers in the states of Maine 

and Connecticut.  The percentage of bids won by ISCO and 
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Morton exceeds 50 percent for each of these states during each of 

the last three years. 

 

V. 

 

ENTRY CONDITIONS 
 

10. Entry into the relevant markets would not be timely, 

likely, or sufficient to deter or counteract the anticompetitive 

effects of the Acquisition as set forth in Paragraph 11 below.  

Entry into the relevant markets is a difficult process because of, 

among other things, the lack of acceptable stockpile space along 

the coasts of Maine and Connecticut upon which to store bulk de-

icing road salt.  As a result, new entry into the relevant markets 

sufficient to achieve a significant market impact within two years 

is unlikely. 

 

VI. 

 

EFFECTS OF THE ACQUISITION 

 

11. The effect of the Acquisition, if consummated, may be to 

substantially lessen competition and tend to create a monopoly in 

the relevant markets in violation of Section 7 of the Clayton Act, 

as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. § 45, in the following 

ways, among others: 

 

a. by eliminating actual, direct, and substantial 

competition between ISCO and Morton in the markets 

for the sale and delivery of  bulk de-icing salt in Maine 

and Connecticut; 

 

b. by increasing the ability of ISCO to raise prices 

unilaterally in the markets for the sale and delivery of 

bulk de-icing salt in Maine and Connecticut; and 

 

c. by increasing the likelihood of coordinated interaction 

among ISCO and the few remaining firms in the 

markets for the sale and delivery of bulk de-icing salt 

in Maine and Connecticut. 
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VII. 

 

VIOLATIONS CHARGED 

 

12. The Agreement described in Paragraph 5 constitutes a 

violation of Section 5 of the Federal Trade Commission Act, as 

amended, 15 U.S.C. § 45. 

 

13. The Acquisition described in Paragraph 5, if 

consummated, would constitute a violation of Section 7 of the 

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the 

Federal Trade Commission Act, as amended, 15 U.S.C. § 45. 

 

WHEREFORE, THE PREMISES CONSIDERED, the 

Federal Trade Commission on this ninth day of November, 2009, 

issues its Complaint against said Respondents. 

 

By the Commission. 

 

 

 

 

 

 

DECISION AND ORDER 

 

The Federal Trade Commission (“Commission”), having 

initiated an investigation of the proposed acquisition of Morton 

International, Inc. (“Morton”), from The Dow Chemical Company 

(“Dow”), by K+S Aktiengesellschaft (“K+S”), the parent of 

International Salt Company LLC (“ISCO”), and K+S and ISCO, 

hereinafter sometimes referred to as “Respondents,” having been 

furnished thereafter with a copy of a draft of Complaint that the 

Bureau of Competition proposed to present to the Commission for 

its consideration and which, if issued by the Commission, would 

charge Respondents with violations of Section 7 of the Clayton 

Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal 

Trade Commission Act, as amended, 15 U.S.C. § 45; and 

 

Respondents, their attorneys, and counsel for the Commission 

having thereafter executed an Agreement Containing Consent 

Order (AConsent Agreement”), containing an admission by 



 K+S AKTIENGESELLSCHAFT 431 

 

 

 Decision and Order 

 

431 

 

Respondents of all the jurisdictional facts set forth in the aforesaid 

draft of Complaint, a statement that the signing of said Consent 

Agreement is for settlement purposes only and does not constitute 

an admission by Respondents that the law has been violated as 

alleged in such Complaint, or that the facts as alleged in such 

Complaint, other than jurisdictional facts, are true, and waivers 

and other provisions as required by the Commission’s Rules; and 

 

The Commission, having thereafter considered the matter and 

having determined that it had reason to believe that Respondents 

have violated the said Acts, and that a Complaint should issue 

stating its charges in that respect, and having accepted the 

executed Consent Agreement and placed such Consent Agreement 

on the public record for a period of thirty (30) days for the receipt 

and consideration of public comments, now in further conformity 

with the procedure described in Commission Rule 2.34, 16 C.F.R. 

§ 2.34, the Commission hereby issues its Complaint, makes the 

following jurisdictional findings and enters the following 

Decision and Order (“Order”): 

 

1. Respondent K+S is a German stock corporation, 

organized, existing and doing business under and by 

virtue of the laws of Germany, with its office and 

principal place of business located at Bertha-von-

Suttner Str. 7, 34131 Kassel, Germany. 

 

2. Respondent International Salt Company LLC is a 

Delaware limited liability company, existing and doing 

business under and by virtue of the laws of the United 

States as a wholly-owned subsidiary of K+S, with its 

offices and principal place of business located at 655 

Northern Boulevard, Clarks Summit, Pennsylvania 

18411. 

 

3. The Federal Trade Commission has jurisdiction over 

the subject matter of this proceeding and of 

Respondents, and the proceeding is in the public 

interest. 
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ORDER 

 

I. 

 

IT IS ORDERED that, as used in this Order, the following 

definitions shall apply: 

 

A. “Acquisition” means the acquisition of Morton 

International, Inc., a subsidiary of The Dow Chemical 

Company, by K+S. 

 

B. “Commission” means the Federal Trade Commission. 

 

C. “Commission-approved Acquirer” means each 

acquirer approved by the Commission pursuant to 

Paragraph II. and Paragraph III. (or Paragraph VI.) of 

this Order.  If approved by the Commission, 

“Commission-approved Acquirer” includes Eastern 

and Granite State. 

 

D. “Connecticut Book of Business” means all rights to 

contracts between Respondent ISCO and the State of 

Connecticut for delivery of Deicing Salt in the state for 

the period beginning in the winter season of 2009 

through April 30, 2010, to no fewer than five divisions 

and underlying municipalities, approved by the 

appropriate governmental entities, with awarded 

volume of Deicing Salt totaling approximately 75,000 

tons of Deicing Salt; provided, however, that for 

purposes of the Granite State Divestiture Agreement 

that is referenced and attached to this Order, 

“Connecticut Book of Business” means the Customer 

contracts as described in Disclosure Schedule 4.03 of 

that agreement. “Connecticut Book of Business” 

includes all books, records, and other information 

necessary to allow Granite State  (or another 

Commission-approved Acquirer of the Connecticut 

Divestiture Assets) to perform under the included 

contracts but shall not include any of Respondent 

ISCO’s historical information (bid, cost, or pricing) 

relating to this or any other contract. 
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E. “Connecticut Divestiture Assets” means 

 

1. Connecticut Stockpile Space, 

 

2. Connecticut Book of Business, 

 

3. Other Services, and 

 

4. Connecticut Supply. 

 

F. “Connecticut Stockpile Space” means access to 

approximately 80,000 square feet of contiguous 

stockpile space with a capacity of approximately 

70,000 tons located at the New Haven Terminal for a 

period at least through May 31, 2010. 

 

G. “Connecticut Supply” means a supply of Deicing Salt, 

consistent with Paragraph III.C. of this Order. 

 

H. “Customers” means the Connecticut and Maine 

governmental entities that acquire Deicing Salt on 

behalf of the respective states and municipalities as 

part of the Connecticut Book of Business or the Maine 

Book of Business. 

 

I. “Deicing Salt” means salt (sodium chloride) used to 

melt snow and ice on roads and highways. 

 

J. “Direct Cost” means the cost of:  (1) labor, materials 

and other costs necessary to mine the Deicing Salt; (2) 

the transportation of the Deicing Salt from the mine to 

the loading port; (3) the cost of freight from the 

loading port to New Haven, CT, via ocean-going 

vessel; (4) the cargo insurance; and (5) an allocation of 

SPL’s overhead costs attributable to the Deicing Salt 

provided to ISCO in the ordinary course of business; 

provided however, that for purposes of the Connecticut 

Salt Supply Agreement between Respondents and 

Granite State that is referenced and attached to this 

Order, “Direct Cost” means the cost of supply as 

provided in that Agreement. 
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K. “Divestiture Agreement” means the agreements, 

licenses, assignments, and all other agreements entered 

into between the Commission-approved Acquirers and 

Respondents and approved by the Commission 

pursuant to Paragraph II. and Paragraph III. (or 

Paragraph VI.) of this Order; if approved by the 

Commission, “Divestiture Agreement” includes the 

Eastern Divestiture Agreement, the Granite State 

Divestiture Agreement, and the Connecticut Salt 

Supply Agreement. 

 

L. “Divestiture Assets” means the assets required by this 

Order to be divested and includes all of the following: 

 

1. Maine Divestiture Assets, 

 

2. Searsport Stockpile Space, and 

 

3. Connecticut Divestiture Assets. 

 

M. “Divestiture Trustee” means a trustee appointed by the 

Commission pursuant to Paragraph VI. of this Order. 

 

N. “Eastern” means Eastern Salt Company, Inc., a 

corporation organized, existing and doing business 

under and by virtue of the laws of the State of 

Delaware, with its office and principal place of 

business located at 134 Middle Street, Suite 210, 

Lowell, MA 01852. 

 

O. “Eastern Divestiture Agreement” means the “Asset 

Purchase Agreement (Maine),” including all exhibits, 

appendices, and annexes, executed by Eastern and 

ISCO on September 10, 2009, and attached to this 

Order as Confidential Appendix A. 

 

P. “Gateway” means Gateway Terminal, the full service 

independent terminal operator headquartered in New 

Haven, Connecticut, which provides space for Deicing 

Salt and Other Services. 
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Q. “Granite State” means Granite State Minerals, Inc., a 

corporation organized, existing and doing business 

under and by virtue of the laws of the State of New 

Hampshire with its office and principal place of 

business located at 227 Market St., Portsmouth, NH  

03801. 

 

R. “Granite State Divestiture Agreement” means the 

“Asset Purchase Agreement (Connecticut),” including 

all exhibits, appendices, and annexes, executed by 

Granite State and Respondents on September 10, 2009, 

and attached to this Order as Confidential Appendix B. 

 

S. “K+S” means K+S Aktiengesellschaft, its directors, 

officers, employees, agents, representatives, 

successors, and assigns; its parents, joint ventures, 

subsidiaries, divisions, groups and affiliates controlled 

by K+S, and the respective directors, officers, 

employees, agents, representatives, successors, and 

assigns of each. 

 

T. “ISCO” means International Salt Company LLC. 

 

U. “Maine Book of Business” means all rights to 

contracts between Respondent ISCO and the State of 

Maine Department of Transportation Region 1 

(“Maine DOT Region 1”) requiring delivery of 

Deicing Salt, and between Respondent ISCO and 

Greater Portland Council of Governments 

(“GPCOG”), requiring delivery of untreated Deicing 

Salt, based on awarded volumes totaling 

approximately 100,000 tons of Deicing Salt in the state 

of Maine for the period beginning in the winter season 

of 2009 and ending in the spring of 2010, approved by 

the appropriate governmental entities in the state; 

provided, however, that for purposes of the Eastern 

Divestiture Agreement that is referenced and attached 

to this Order, “Maine Book of Business” means the 

Customer contracts as described in Disclosure 

Schedule 4.03(a) of that agreement.  “Maine Book of 

Business” includes all books, records, and other 

information necessary to allow Eastern  (or another 
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Commission-approved Acquirer of the Maine 

Divestiture Assets) to perform under the included 

contracts but shall not include any of Respondent 

ISCO’s historical information (bid, cost, or pricing) 

relating to this or any other contract. 

 

V. “Maine Divestiture Assets” means: 

 

1. Maine Stockpile Space, 

 

2. Maine Book of Business, and 

 

3. Other Services. 

 

W. “Maine Stockpile Space” means access to at least 

40,000 square feet of contiguous stockpile space with a 

capacity of approximately 40,000 tons located at the 

Portland Terminal for a period at least through April 

30, 2012. 

 

X. “McCabe” means McCabe Bait Co., Inc., a company 

providing general freight trucking and Other Services, 

located at 136 North St., Kennebunk, ME 04046. 

 

Y. “Monitor” means the independent third party 

appointed by the Commission pursuant to Paragraph 

V. of this Order. 

 

Z. “New Haven Terminal” means the terminal located at 

400 Waterfront Street, New Haven, CT 06512, owned 

and operated by Gateway. 

 

AA. “Other Services” means all services provided in 

connection with Deicing Salt after the Deicing Salt has 

been transported by ship to the port, including but not 

limited to offloading the Deicing Salt from vessels, 

stevedoring, stockpiling or building the stockpile, 

transporting Deicing Salt from the vessel to the 

stockpile and from the stockpile to the ultimate 

customer, drayage of the product to the stockpile, 

wharfage, and scaling or weighing trucks. 

  



 K+S AKTIENGESELLSCHAFT 437 

 

 

 Decision and Order 

 

437 

 

BB. “Portland Terminal” means the terminal located at 59 

Main Street, South Portland, ME, owned and operated 

by Sprague. 

 

CC. “Respondents” means K+S and ISCO, individually 

and collectively. 

 

DD. “SPL” means Sociedad Punta de Lobos, a wholly-

owned subsidiary of K+S, located at Tajamar 183, Las 

Condes, Santiago, Chile. 

 

EE. “Searsport Stockpile Space” means access to 

approximately 2.75 acres of contiguous stockpile space 

with a capacity of approximately 90,000 tons located 

at the Searsport Terminal for a period at least through 

April 30, 2011. 

 

FF. “Searsport Terminal” means the terminal located at 

Mack Point – Trundy Road, Searsport, ME 04974, 

owned and operated by Sprague. 

 

GG. “Sprague” means Sprague Energy Corp, headquartered 

in Portsmouth, New Hampshire, which provides space 

for Deicing Salt and Other Services. 

 

HH. “Stockpile” means a pile of salt at a storage terminal. 

 

II. “Third Party” means an entity other than Respondents 

or a Commission-approved Acquirer, including but not 

limited to the Maine Department of Transportation, the 

Greater Portland Council of Governments, Sprague, 

Gateway, McCabe, and the Connecticut Department of 

Transportation. 

 

II. 

 

IT IS FURTHER ORDERED that: 

 

A. By no later than twenty (20) days after the Acquisition 

occurs, Respondents shall divest the Maine Divestiture 

Assets to Eastern pursuant to and in accordance with 

the Eastern Divestiture Agreement, absolutely and in 
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good faith, and at no minimum price; provided, 

however, that if Respondents have divested the Maine 

Divestiture Assets to Eastern prior to the date this 

Order becomes final and if, at the time the 

Commission determines to make this Order final: 

 

1. The Commission determines and notifies 

Respondents that Eastern is not an acceptable 

acquirer of the Maine Divestiture Assets, then 

Respondents shall immediately rescind the 

transaction with Eastern and shall divest the Maine 

Divestiture Assets no later than six (6) months 

from the date the Order becomes final, absolutely 

and in good faith, at no minimum price, to a 

Commission-approved Acquirer and only in a 

manner that receives the prior approval of the 

Commission; or 

 

2. The Commission determines and notifies 

Respondents that the manner in which the 

divestiture was accomplished is not acceptable, the 

Commission may direct the Respondents, or 

appoint a Divestiture Trustee pursuant to 

Paragraph VI. of this Order, to effect such 

modifications to the manner of divesting the Maine 

Divestiture Assets to Eastern (including, but not 

limited to, entering into additional agreements or 

arrangements) as may be necessary to satisfy the 

requirements of this Order. 

 

B. If Respondents have divested the Maine Divestiture 

Assets to Eastern (or another Commission-approved 

Acquirer) pursuant to the Eastern Divestiture 

Agreement (or another Divestiture Agreement), and 

the Commission has approved Eastern (or another 

Commission-approved Acquirer) and the manner in 

which the divestiture was accomplished, then solely at 

the option of Eastern (or another Commission-

approved Acquirer), Respondents shall divest the 

Searsport Stockpile Space to Eastern (or another 

Commission-approved Acquirer) no later than August 

15, 2010, pursuant to the terms applicable to 
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divestiture of the Searsport Stockpile Space as 

included in the Eastern Divestiture Agreement (or 

another Divestiture Agreement). 

 

C. Prior to completing the Acquisition, Respondents 

shall: 

 

1. Obtain all consents and approvals from all Third 

Parties and satisfy all other conditions required to 

transfer all rights and divest all assets as required 

by Paragraph II.A., including obtaining any 

consents or waivers of, or making any payments to, 

Third Parties; and 

 

2. Provide written notification to all Customers that 

Deicing Salt provided as part of the Maine Book of 

Business divested to the Commission-approved 

Acquirer will be provided by the Commission-

approved Acquirer and not by Respondents. 

 

D. The Eastern Divestiture Agreement (or any other 

Divestiture Agreement effectuating divestiture of the 

Maine Divestiture Assets) shall not limit or contradict, 

or be construed to limit or contradict, the terms of this 

Order, it being understood that nothing in this Order 

shall be construed to reduce any rights or benefits of 

any Commission-approved Acquirer or to reduce any 

obligations of Respondents under such agreements, 

and each such agreement, if approved by the 

Commission as the Divestiture Agreement, shall be 

incorporated by reference into this Order and made a 

part hereof.  Respondents shall comply with all terms 

of the Eastern Divestiture Agreement (or any other 

Divestiture Agreement effectuating divestiture of the 

Maine Divestiture Assets), and any breach by 

Respondents of any term of the Eastern Divestiture 

Agreement (or any other Divestiture Agreement 

effectuating divestiture of the Maine Divestiture 

Assets) shall constitute a violation of this Order.  If 

any term of the Eastern Divestiture Agreement (or any 

other Divestiture Agreement effectuating divestiture of 

the Maine Divestiture Assets) varies from the terms of 
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this Order (“Order Term”), then to the extent that 

Respondents cannot fully comply with both terms, the 

Order Term shall determine Respondents’ obligations 

under this Order.  Any material modification of the 

Eastern Divestiture Agreement (or any other 

Divestiture Agreement effectuating divestiture of the 

Maine Divestiture Assets) between the date the 

Commission approves the Divestiture Agreement and 

the Closing Date, without the prior approval of the 

Commission, or any failure to meet any material 

condition precedent to closing (whether waived or 

not), shall constitute a violation of this Order.  

Notwithstanding any paragraph, section, or other 

provision of the Divestiture Agreements, for a period 

of five (5) years after the relevant Closing Date, any 

modification of a Divestiture Agreement, without the 

approval of the Commission, shall constitute a failure 

to comply with this Order.  Respondents shall provide 

written notice to the Commission not more than five 

(5) days after any modification (material or otherwise) 

of the Divestiture Agreement, or after any failure to 

meet any condition precedent (material or otherwise) 

to closing (whether waived or not). 

 

E. Until Respondents comply with Paragraph II. (and 

Paragraph VI.) of this Order, Respondents shall take 

such actions as are necessary to maintain the viability 

and marketability of the Maine Divestiture Assets and 

to prevent the destruction, removal, wasting, 

deterioration, or impairment of the Maine Divestiture 

Assets. 

 

F. The purpose of the divestiture of the Maine Divestiture 

Assets, the Searsport Stockpile Space, and the 

additional requirements in Paragraph II. is to ensure 

the continued use of the assets in the same business in 

which the assets were engaged at the time of the 

announcement of the proposed Acquisition by 

Respondents and to remedy the lessening of 

competition in the sale and delivery of Deicing Salt in 

Maine resulting from the Acquisition as alleged in the 

Commission’s complaint.  
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III. 

 

IT IS FURTHER ORDERED that 

 

A. By no later than twenty (20) days after the Acquisition 

occurs, Respondents shall divest the Connecticut 

Divestiture Assets to Granite State pursuant to and in 

accordance with the Granite State Divestiture 

Agreement, absolutely and in good faith, and at no 

minimum price; provided, however, that if 

Respondents have divested the Connecticut Divestiture 

Assets to Granite State prior to the date this Order 

becomes final and if, at the time the Commission 

determines to make this Order final: 

 

1. The Commission determines and notifies 

Respondents that Granite State is not an acceptable 

acquirer of the Connecticut Divestiture Assets, 

then Respondents shall immediately rescind the 

transaction with Granite State and shall divest the 

Connecticut Divestiture Assets no later than six (6) 

months from the date the Order becomes final, 

absolutely and in good faith, at no minimum price, 

to a Commission-approved Acquirer and only in a 

manner that receives the prior approval of the 

Commission; or 

 

2. The Commission determines and notifies 

Respondents that the manner in which the 

divestiture was accomplished is not acceptable, the 

Commission may direct the Respondents, or 

appoint a Divestiture Trustee, pursuant to 

Paragraph VI. of this Order, to effect such 

modifications to the manner of divesting the 

Connecticut Divestiture Assets to Granite State 

(including, but not limited to, entering into 

additional agreements or arrangements) as may be 

necessary to satisfy the requirements of this Order. 
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B. Prior to completing the Acquisition, Respondents 

shall: 

 

1. Obtain all consents and approvals from Third 

Parties and satisfy all other conditions required to 

transfer all rights and divest all assets as required 

by Paragraph III., including obtaining any consents 

or waivers of, or making any payments to, Third 

Parties; 

 

2. Provide written notification to all Customers that 

Deicing Salt provided as part of the Connecticut 

Book of Business divested to the Commission-

approved Acquirer will be provided by the 

Commission-approved Acquirer and not by 

Respondents. 

 

C. To enable the Commission-approved Acquirer of the 

Connecticut Divestiture Assets to supply customers 

with Deicing Salt (“Connecticut Supply”) at an 

identical level, in an identical manner, and of identical 

quality as Respondents supplies customers with 

Deicing Salt, Respondents shall, pursuant to an 

agreement approved by the Commission (“Connecticut 

Salt Supply Agreement”): 

 

1. Provide to the Commission-approved Acquirer of 

the Connecticut Divestiture Assets, at the option of 

the Commission-approved Acquirer 

 

a. for a period of up to 36 consecutive months 

(the 36-month period to be determined by the 

Commission-approved Acquirer); 

 

b. up to 120,000 tons of Deicing Salt per year, 

such quantity to be determined by the 

Commission-approved Acquirer of the 

Connecticut Divestiture Assets; provided, 

however, if the Connecticut Book of Business 

requires the Commission-approved Acquirer of 

the Connecticut Divestiture Assets to supply 

more than 120,000 tons of Deicing Salt in the 
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(1) 2009-2010 contract year for the 

Connecticut Book of Business, and (2) the 

2010-2011 contract year if the state of 

Connecticut extends the period of performance 

for the Connecticut Book of Business, 

Respondent ISCO shall provide the required 

Deicing Salt to the Commission-approved 

Acquirer consistent with this paragraph; 

 

c. at no more than Direct Cost. 

 

2. Use reasonable efforts to minimize its costs in 

connection with the supply of Deicing Salt to the 

Commission-approved Acquirer in a manner that is 

consistent with Respondents’ efforts to provide 

Deicing Salt to its own New Haven stockpiles; and 

 

3. Ensure that in the event of any Deicing Salt supply 

disruption: 

 

a. alternative arrangements shall be made for the 

required Deicing Salt delivery to the 

Commission-approved Acquirer to commence 

as soon as possible; 

 

b. the Commission-approved Acquirer’s priority 

to receive Deicing Salt shall be restored as if 

the disrupting event had not occurred; and 

 

c. the Commission-approved Acquirer will not be 

prejudiced relative to Respondent’s operations 

in relation to the transport and delivery of 

Deicing Salt for the Commission-approved 

Acquirer’s own account or on behalf of any of 

its affiliates. 

 

D. The Granite State Divestiture Agreement and the 

Connecticut Supply Agreement (or any other 

Divestiture Agreements effectuating divestiture of the 

Connecticut Divestiture Assets) shall not limit or 

contradict, or be construed to limit or contradict, the 

terms of this Order, it being understood that nothing in 
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this Order shall be construed to reduce any rights or 

benefits of any Commission-approved Acquirer or to 

reduce any obligations of Respondents under such 

agreements, and each such agreement, if approved by 

the Commission as the Divestiture Agreements, shall 

be incorporated by reference into this Order and made 

a part hereof.  Respondents shall comply with all terms 

of the Divestiture Agreements, and any breach by 

Respondents of any term of the Divestiture 

Agreements shall constitute a violation of this Order.  

If any term of the Divestiture Agreements varies from 

the terms of this Order (“Order Term”), then to the 

extent that Respondents cannot fully comply with both 

terms, the Order Term shall determine Respondent’s 

obligations under this Order.  Any material 

modification of any Divestiture Agreement between 

the date the Commission approves the Divestiture 

Agreement and the Closing Date, without the prior 

approval of the Commission, or any failure to meet 

any material condition precedent to closing (whether 

waived or not), shall constitute a violation of this 

Order.  Notwithstanding any paragraph, section, or 

other provision of the Divestiture Agreements, for a 

period of five (5) years after the relevant Closing Date, 

any modification of a Divestiture Agreement, without 

the approval of the Commission, shall constitute a 

failure to comply with this Order.  Respondents shall 

provide written notice to the Commission not more 

than five (5) days after any modification (material or 

otherwise) of the Divestiture Agreement, or after any 

failure to meet any condition precedent (material or 

otherwise) to closing (whether waived or not). 

 

E. Until Respondents comply with Paragraph III. (and 

Paragraph VI.) of this Order, Respondents shall take 

such actions as are necessary to maintain the viability 

and marketability of the Connecticut Divestiture 

Assets and to prevent the destruction, removal, 

wasting, deterioration, or impairment of the 

Connecticut Divestiture Assets. 
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F. The purpose of the divestiture of the Connecticut 

Divestiture Assets and the additional requirements in 

Paragraph III. is to ensure the continued use of the 

assets in the same business in which the assets were 

engaged at the time of the announcement of the 

proposed Acquisition by Respondents and to remedy 

the lessening of competition in the sale and delivery of 

Deicing Salt in Connecticut resulting from the 

Acquisition as alleged in the Commission’s complaint. 

 

IV. 

 

IT IS FURTHER ORDERED that  

 

A. If the Commission-approved Acquirer is unable to 

satisfy the terms of the Connecticut Book of Business 

or the Maine Book of Business, then ISCO shall 

perform under the terms as requested by the affected 

Customer as specified by the Customer in its formal 

consent to transfer its contract from ISCO to the 

Commission-approved Acquirer. 

 

B. Respondents shall not interfere with, or in any other 

way impede, the ability of the Commission-approved 

Acquirers to extend or enter into agreements with 

Sprague, Gateway, or other Third Parties, relating to 

the supply or sale of Deicing Salt in Connecticut and 

Maine. 

 

C. If any Customer, or person acting on behalf of any 

Customer, that would otherwise acquire Deicing Salt 

as part of the Connecticut Book of Business or the 

Maine Book of Business contacts Respondents with 

respect to placing an order, or places an order, for 

Deicing Salt, Respondents shall: 

 

1. Notify the Customer-designated representative 

with responsibilities for procurement relating to 

that Customer, in such a manner that the 

representative receives the notification within 24 

hours of the contact, or the placement of the order; 

and  
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2. Maintain an accurate and verifiable record of that 

contact. 

 

V. 

 

IT IS FURTHER ORDERED that: 

 

A. At any time after Respondents sign the Consent 

Agreement in this matter, the Commission may 

appoint a Monitor to assure Respondents expeditiously 

comply with all of their obligations and perform all of 

their responsibilities as required by this Order. 

 

B. The Commission shall select the Monitor, subject to 

the consent of Respondents, which consent shall not be 

unreasonably withheld.  If Respondents have not 

opposed, in writing, including the reasons for 

opposing, the selection of any proposed Monitor 

within ten (10) days after notice by the staff of the 

Commission to Respondents of the identity of any 

proposed Monitor, Respondents shall be deemed to 

have consented to the selection of the proposed 

Monitor. 

 

C. Not later than ten (10) days after the appointment of 

the Monitor, Respondents shall execute an agreement 

that, subject to the prior approval of the Commission, 

confers on the Monitor all the rights and powers 

necessary to permit the Monitor to monitor 

Respondents’ compliance with the relevant terms of 

the Order in a manner consistent with the purposes of 

the Order. 

 

D. If a Monitor is appointed by the Commission pursuant 

to this Paragraph V, Respondents shall consent to the 

following terms and conditions regarding the powers, 

duties, authorities, and responsibilities of the Monitor: 

 

1. The Monitor shall have the power and authority to 

monitor the Respondents’ compliance with the 

terms of the Order, and shall exercise such power 

and authority and carry out the duties and 
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responsibilities of the Monitor in a manner 

consistent with the purposes of the Order and in 

consultation with the Commission including, but 

not limited to: 

 

a. assuring that Respondents expeditiously 

comply with all of their obligations and 

perform all their responsibilities as required by 

the Order to Maintain Assets and the Decision 

and Order in this matter; and 

 

b. monitoring Respondents compliance with the 

Granite State Supply Agreement. 

 

2. The Monitor shall act in a fiduciary capacity for 

the benefit of the Commission. 

 

3. Subject to any demonstrated legally recognized 

privilege, the Monitor shall have full and complete 

access to Respondents’ personnel, books, 

documents, records kept in the normal course of 

business, facilities and technical information, and 

such other relevant information as the Monitor may 

reasonably request, related to the Respondents’ 

compliance with their obligations under the Order.  

Respondents shall cooperate with any reasonable 

request of the Monitor and shall take no action to 

interfere with or impede the Monitor’s ability to 

monitor Respondents’ compliance with the Order. 

 

4. The Monitor shall serve, without bond or other 

security, at the expense of Respondents on such 

reasonable and customary terms and conditions as 

the Commission may set.  The Monitor shall have 

authority to employ, at the expense of 

Respondents, such consultants, accountants, 

attorneys, and other representatives and assistants 

as are necessary to carry out the Monitor’s duties 

and responsibilities.  The Monitor shall account for 

all monies derived from the divestiture and all 

expenses incurred, including fees for services 
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rendered, subject to the approval of the 

Commission. 

 

5. Respondents shall indemnify the Monitor and hold 

the Monitor harmless against any losses, claims, 

damages, liabilities, or expenses arising out of, or 

in connection with, the performance of the 

Monitor’s duties, including all reasonable fees of 

counsel and other expenses incurred in connection 

with the preparation for, or defense of, any claim, 

whether or not resulting in any liability, except to 

the extent that such losses, claims, damages, 

liabilities, or expenses result from gross 

negligence, malfeasance, willful or wanton acts, or 

bad faith by the Monitor. 

 

6. The Monitor Agreement shall state that within one 

(1) month from the date the Monitor is appointed 

pursuant to this Paragraph V., and every sixty (60) 

days thereafter, the Monitor shall report in writing 

to the Commission concerning performance of 

their obligations under the Order. 

 

7. Respondents may require the Monitor and each of 

the Monitor’s consultants, accountants, attorneys 

and other representatives and assistants to sign a 

customary confidentiality agreement; provided, 

however, such agreement shall not restrict the 

Monitor from providing any information to the 

Commission. 

 

E. The Commission may, among other things, require the 

Monitor and each of the Monitor’s consultants, 

accountants, attorneys and other representatives and 

assistants to sign an appropriate confidentiality 

agreement relating to the Commission materials and 

information received in connection with the 

performance of the Monitor’s duties. 

 

F. If the Commission determines that the Monitor has 

ceased to act or failed to act diligently, the 
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Commission may appoint a substitute Monitor in the 

same manner as provided in this Paragraph V. 

 

G. The Commission may on its own initiative, or at the 

request of the Monitor, issue such additional orders or 

directions as may be necessary or appropriate to assure 

compliance with the requirements of the Order. 

 

H. A Monitor appointed pursuant to this Order may be the 

same person appointed as the monitor appointed 

pursuant to the Order to Maintain Assets in this matter 

or the Divestiture Trustee pursuant to the relevant 

provisions of this Order. 

 

VI. 

 

IT IS FURTHER ORDERED that: 

 

A. If Respondents have not fully complied with their 

obligations to divest the Maine Divestiture Assets, the 

Searsport Stockpile Space, or the Connecticut 

Divestiture Assets as required by this Order, the 

Commission may appoint a trustee (“Divestiture 

Trustee”) to divest such assets and to effectuate the 

other provisions of this Order in a manner that satisfies 

the requirements of this Order.  In the event that the 

Commission or the Attorney General brings an action 

pursuant to § 5(l) of the Federal Trade Commission 

Act, 15 U.S.C. § 45(l), or any other statute enforced by 

the Commission, Respondents shall consent to the 

appointment of a Divestiture Trustee in such action to 

divest the required assets. Neither the appointment of a 

Divestiture Trustee nor a decision not to appoint a 

Divestiture Trustee under this Paragraph shall preclude 

the Commission or the Attorney General from seeking 

civil penalties or any other relief available to it, 

including a court-appointed Divestiture Trustee, 

pursuant to § 5(l) of the Federal Trade Commission 

Act, or any other statute enforced by the Commission, 

for any failure by Respondents to comply with this 

Order.  
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B. The Commission shall select the Divestiture Trustee, 

subject to the consent of Respondents, which consent 

shall not be unreasonably withheld.  The Divestiture 

Trustee shall be a person with experience and expertise 

in acquisitions and divestitures.  If Respondents have 

not opposed, in writing, including the reasons for 

opposing, the selection of any proposed Divestiture 

Trustee within ten (10) days after notice by the staff of 

the Commission to Respondents of the identity of any 

proposed Divestiture Trustee, Respondents shall be 

deemed to have consented to the selection of the 

proposed Divestiture Trustee. 

 

C. Not later than ten (10) days after the appointment of a 

Divestiture Trustee, Respondents shall execute a trust 

agreement that, subject to the prior approval of the 

Commission, transfers to the Divestiture Trustee all 

rights and powers necessary to permit the Divestiture 

Trustee to effectuate the divestitures and satisfy the 

additional obligations required by Paragraph II. and 

Paragraph III. of this Order. 

 

D. If a Divestiture Trustee is appointed by the 

Commission or a court pursuant to this Paragraph, 

Respondents shall consent to the following terms and 

conditions regarding the Divestiture Trustee’s powers, 

duties, authority, and responsibilities: 

 

1. Subject to the prior approval of the Commission, 

the Divestiture Trustee shall have the exclusive 

power and authority to effectuate the divestitures 

and satisfy the additional obligations required by 

Paragraphs II. and III. of this Order. 

 

2. The Divestiture Trustee shall have twelve (12) 

months after the date the Commission approves the 

trust agreement described herein to accomplish the 

divestitures, which shall be subject to the prior 

approval of the Commission.  If, however, at the 

end of the twelve (12) month period, the 

Divestiture Trustee has submitted a plan to satisfy 

the obligations of Paragraphs II. and III., or 
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believes that such can be achieved within a 

reasonable time, the period may be extended by the 

Commission, or, in the case of a court-appointed 

Divestiture Trustee, by the court; provided, 

however, the Commission may extend the period 

only two (2) times. 

 

3. Subject to any demonstrated legally recognized 

privilege, the Divestiture Trustee shall have full 

and complete access to the personnel, books, 

records and facilities related to the relevant assets 

that are required to be assigned, granted, licensed, 

divested, delivered or otherwise conveyed by this 

Order and to any other relevant information, as the 

Divestiture Trustee may request.  Respondents 

shall develop such financial or other information as 

the Divestiture Trustee may request and shall 

cooperate with the Divestiture Trustee.  

Respondents shall take no action to interfere with 

or impede the Divestiture Trustee’s 

accomplishment of the divestitures  Any delays 

caused by Respondents shall extend the time under 

this Paragraph in an amount equal to the delay, as 

determined by the Commission or, for a 

court-appointed Divestiture Trustee, by the court. 

 

4. The Divestiture Trustee shall use commercially 

reasonable efforts to negotiate the most favorable 

price and terms available in each contract that is 

submitted to the Commission, subject to 

Respondents’ absolute and unconditional 

obligation to divest expeditiously and at no 

minimum price. The divestitures shall be made in 

the manner and to an acquirer as required by this 

Order; provided, however, if the Divestiture 

Trustee receives bona fide offers from more than 

one acquiring entity, and if the Commission 

determines to approve more than one such 

acquiring entity, the Divestiture Trustee shall 

divest to the acquiring entity or entities selected by 

Respondents from among those approved by the 

Commission; provided further, however, that 
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Respondents shall select such entity within five (5) 

Days after receiving notification of the 

Commission’s approval. 

 

5. The Divestiture Trustee shall serve, without bond 

or other security, at the cost and expense of 

Respondents, on such reasonable and customary 

terms and conditions as the Commission or a court 

may set.  The Divestiture Trustee shall have the 

authority to employ, at the cost and expense of 

Respondents, such consultants, accountants, 

attorneys, investment bankers, business brokers, 

appraisers, and other representatives and assistants 

as are necessary to carry out the Divestiture 

Trustee’s duties and responsibilities. The 

Divestiture Trustee shall account for all monies 

derived from the divestitures and all expenses 

incurred.  After approval by the Commission of the 

account of the Divestiture Trustee, including fees 

for the Divestiture Trustee’s services, all remaining 

monies shall be paid at the direction of 

Respondents, and the Divestiture Trustee’s power 

shall be terminated.  The compensation of the 

Divestiture Trustee shall be based at least in 

significant part on a commission arrangement 

contingent on the divestitures of all of the relevant 

assets that are required to be divested by this 

Order. 

 

6. Respondents shall indemnify the Divestiture 

Trustee and hold the Divestiture Trustee harmless 

against any losses, claims, damages, liabilities, or 

expenses arising out of, or in connection with, the 

performance of the Divestiture Trustee’s duties, 

including all reasonable fees of counsel and other 

expenses incurred in connection with the 

preparation for, or defense of, any claim, whether 

or not resulting in any liability, except to the extent 

that such losses, claims, damages, liabilities, or 

expenses result from misfeasance, gross 

negligence, willful or wanton acts, or bad faith by 

the Divestiture Trustee.  
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7. The Divestiture Trustee shall have no obligation or 

authority to operate or maintain the relevant assets 

required to be granted, licensed, transferred, 

delivered or otherwise conveyed by this Order. 

 

8. The Divestiture Trustee shall report in writing to 

Respondents and to the Commission every sixty 

(60) days concerning the Divestiture Trustee’s 

efforts to accomplish the divestitures. 

 

9. Respondents may require the Divestiture Trustee 

and each of the Divestiture Trustee’s consultants, 

accountants, attorneys and other representatives 

and assistants to sign a customary confidentiality 

agreement; provided, however, such agreement 

shall not restrict the Divestiture Trustee from 

providing any information to the Commission. 

 

E. If the Commission determines that a Divestiture 

Trustee has ceased to act or failed to act diligently, the 

Commission may appoint a substitute Divestiture 

Trustee in the same manner as provided in this 

Paragraph IV. 

 

F. The Commission or, in the case of a court-appointed 

Divestiture Trustee, the court, may on its own 

initiative or at the request of the Divestiture Trustee 

issue such additional orders or directions as may be 

necessary or appropriate to accomplish the divestitures 

required by this Order. 

 

VII. 

 

IT IS FURTHER ORDERED that: 

 

A. Within thirty (30) days after the date this Order 

becomes final, every sixty (60) Days thereafter until 

Respondents have fully complied with Paragraphs 

II.A. and II.C., III.A. and III.B (or Paragraph VI., as 

applicable), and every ninety (90) days thereafter until 

Respondents have complied with all remaining 

obligations of this Order and the Divestiture 
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Agreement(s), Respondents shall submit to the 

Commission a verified written report setting forth in 

detail the manner and form in which they intend to 

comply, are complying, and have complied with this 

Order.  Respondents shall include in its reports, among 

other things that are required from time to time: 

 

1. A full description of the efforts being made to 

comply with the relevant Paragraphs of this Order; 

 

2. A description of all substantive contacts or 

negotiations related to the divestitures and the 

identity of all parties contacted and copies of all 

written communications to and from such parties, 

all internal memoranda, and all reports and 

recommendations concerning completing its 

obligations pursuant to Paragraph II. and Paragraph 

III. (or Paragraph VI., as applicable) of this Order. 

 

B. One year after the Order becomes final, annually for 

the next three (3) years on the anniversary of the date 

the Order becomes final, and at other times as the 

Commission may require, Respondents shall file a 

verified written report with the Commission setting 

forth in detail the manner and form in which they have 

complied and are complying with the Order. 

 

VIII. 

 

IT IS FURTHER ORDERED that Respondents shall notify 

the Commission at least thirty (30) days prior to any proposed (1) 

dissolution of the Respondents, (2) acquisition, merger or 

consolidation of Respondents, or (3) any other change in the 

Respondents that may affect compliance obligations arising out of 

this Order, including, but not limited to, assignment, the creation 

or dissolution of subsidiaries, or any other change in Respondents. 

 

IX. 

 

IT IS FURTHER ORDERED that, for purposes of 

determining or securing compliance with this Order, and subject 

to any legally recognized privilege, and upon written request and 
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upon five (5) days notice to Respondents, Respondents shall, 

without restraint or interference, permit any duly authorized 

representative(s) of the Commission: 

 

A. Access, during business office hours of the 

Respondents and in the presence of counsel, to all 

facilities and access to inspect and copy all books, 

ledgers, accounts, correspondence, memoranda and all 

other records and documents in the possession or 

under the control of the Respondents related to 

compliance with this Order, which copying services 

shall be provided by the Respondents at their expense; 

and 

 

B. To interview officers, directors, or employees of the 

Respondents, who may have counsel present, 

regarding such matters. 

 

By the Commission. 
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ANALYSIS OF THE CONSENT ORDER TO AID 

PUBLIC COMMENT 

 

I. Introduction 

 

The Federal Trade Commission ("Commission") has accepted, 

subject to final approval, an Agreement Containing Consent Order 

(“Consent Agreement”) from K+S Aktiengesellschaft (“K+S”), 

and its subsidiary, International Salt Company LLC (“ISCO”), 

that is designed to remedy the anticompetitive effects that would 

otherwise result from K+S’s proposed acquisition of Morton 

International, Inc. (“Morton”), from The Dow Chemical Company 

(“Dow”).  Under the terms of the proposed Consent Agreement, 

K+S is required to divest assets related to its bulk de-icing salt 

business in Maine to an up-front buyer, Eastern Salt Company, 

Inc. (“Eastern Salt” or “Maine Purchaser”), and to divest assets 

related to its bulk de-icing salt business in Connecticut to an up-

front buyer, Granite State Minerals, Inc. (“Granite State” or 

“Connecticut Purchaser”). 

 

The proposed Consent Agreement has been placed on the 

public record for thirty (30) days to solicit comments from 

interested persons.  Comments received during this period will 

become part of the public record.  After thirty (30) days, the 

Commission will again review the proposed Consent Agreement 

and will decide whether it should withdraw from the proposed 

Consent Agreement, modify it, or make final the Decision and 

Order (“Order”). 

 

Pursuant to a Stock Purchase Agreement dated April 1, 2009 

(the “Agreement”), K+S proposes to acquire Morton from Dow 

for approximately $1.675 billion (the “Acquisition”).  The 

Commission’s complaint alleges that the proposed Acquisition, if 

consummated, would violate Section 7 of the Clayton Act, as 

amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. § 45, by lessening 

competition in Maine and Connecticut for the sale and delivery of 

bulk de-icing road salt. 
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II. The Parties 

 

K+S is currently one of the world’s leading suppliers of salt 

products.  K+S sells salt into the United States through its U.S. 

subsidiary, ISCO.  Morton, headquartered in Chicago, Illinois, 

and a wholly-owned subsidiary of Dow, is a leading salt vendor in 

North America.  Morton produces consumer salt, industrial salt, 

and de-icing salt.  The acquisition of Morton  will make K+S the 

largest producer and distributor of de-icing road salt for customers 

in Maine and Connecticut. 

 

III. The Proposed Complaint 
 

According to the Commission’s proposed Complaint, the 

relevant product market in which to assess the competitive effects 

of the proposed Acquisition is the sale and delivery of bulk de-

icing salt.  The evidence indicates that there are no practical 

substitutes for bulk de-icing salt to melt snow and ice.  The 

relevant geographic markets in which to assess the impact of the 

proposed Acquisition are the states of Maine and Connecticut. 

 

The relevant markets are highly concentrated.  ISCO and 

Morton are the two principal bidders in the states of Maine and 

Connecticut for the sale and delivery of bulk de-icing salt.  Post-

acquisition, the combined entity will have a market share 

exceeding 70 percent in both Maine and Connecticut.  Post-

merger HHIs for Maine and Connecticut are 5,142 and 5,834, and 

the acquisition will increase HHI levels by 1,914 and 2,642, 

respectively.  These market concentration levels far exceed the 

thresholds set forth in the Horizontal Merger Guidelines and thus 

create a presumption that the proposed merger will create or 

enhance market power. 

 

Entry into the relevant markets is difficult because, among 

other things, there is a lack of acceptable stockpile space along the 

coasts of Maine and Connecticut.  As a result, new entry sufficient 

to achieve a significant market impact within two years is 

unlikely. 

 

Finally, the Complaint alleges that the proposed Acquisition 

will reduce competition in the relevant markets by eliminating 

direct and substantial competition between ISCO and Morton, and 
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by increasing the likelihood that ISCO would increase prices 

either unilaterally or through coordinated interaction with the few 

remaining firms in the relevant markets. 

 

IV. The Consent Agreement 

 

To preserve the competition that otherwise would be 

eliminated by the Acquisition, the proposed Consent Agreement 

requires ISCO to divest to Commission-approved buyers, Eastern 

Salt and Granite State, assets sufficient to enable these buyers to 

become viable competitors for the de-icing salt business in the 

relevant markets beginning with the 2010-2011 bidding cycle.  

ISCO will divest to Eastern Salt the Maine Divestiture Assets, 

including:  1) stockpile space in the state, 2) all associated 

handling and trucking contracts, and 3) a book of de-icing salt 

business for the 2009-2010 winter season.  ISCO will divest to 

Granite State the Connecticut Divestiture Assets, including:  1) 

stockpile space in the state, 2) all associated handling and trucking 

contracts, 3) a book of de-icing salt business for the 2009-2010 

winter season, and 4) a three-year supply of de-icing salt at a price 

that is no more than ISCO’s costs. 

 

The Commission has preliminarily determined that Eastern 

Salt is a well-qualified buyer of the Maine Divestiture Assets and 

is well situated to replace the competition Morton provided in the 

state.  Eastern Salt is a family-owned company that has been a 

de-icing salt supplier in other geographic markets along the East 

Coast for roughly 60 years.  Eastern Salt is a vertically integrated 

supplier with a dependable, high-quality supply of de-icing salt.  

With the divested assets, Eastern Salt will be well positioned to 

compete for future business in Maine and to deliver salt to 

customers in a timely manner. 

 

The Commission has preliminarily determined that Granite 

State is a well-qualified buyer of the Connecticut Divestiture 

Assets and is well situated to replace the competition Morton 

provided in the state.  Granite State has experience supplying de-

icing salt to customers in a number of states along the East Coast.  

The Consent Agreement requires ISCO to provide Granite State 

with a three-year supply of bulk de-icing salt at no more than 

ISCO’s costs.  The supply requirement will ensure that Granite 

State has a supply of salt in Connecticut during the 2010-2011 and 
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2011-2012 bid cycles while Granite State develops the necessary 

supply arrangements to serve Connecticut customers in 

subsequent years.  With the divested assets, Granite State will be 

well positioned to compete for future business in Connecticut and 

to deliver salt to customers in a timely manner. 

 

The proposed Consent Agreement requires that the 

divestitures occur no later than twenty (20) days after the 

Acquisition is consummated.  However, if ISCO divests the assets 

to Eastern Salt or Granite State during the public comment period, 

and if, at the time the Commission decides to make the Order 

final, the Commission notifies K+S or ISCO that either purchaser 

is not an acceptable acquirer or that the asset purchase agreement 

with the Maine Purchaser or Connecticut Purchaser is not an 

acceptable manner of divestiture, then ISCO must immediately 

rescind the transaction in question and divest those assets to 

another buyer within six (6) months of the date the Order becomes 

final.  At that time, Respondents must divest those assets only to 

an acquirer and in a manner that receives the prior approval of the 

Commission.  The proposed Consent Agreement also enables the 

Commission to appoint a trustee to divest any assets identified in 

the Order that K+S or ISCO has not divested to satisfy the 

requirements of the Order. 

 

The proposed Consent Agreement further requires K+S and 

ISCO to maintain the viability and marketability of the Maine 

Divestiture Assets and the Connecticut Divestiture Assets and to 

prevent the destruction, removal, wasting, deterioration, or 

impairment of those assets prior to divestiture. 

 

In order to ensure that the Commission remains informed 

about the status of the divestitures, the proposed Consent 

Agreement requires K+S and ISCO to file reports with the 

Commission periodically until the divestitures are completed.  

Written reports describing how K+S and ISCO are complying 

with the Order must be filed one year after the Order becomes 

final and annually for the next three (3) years. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed Consent Agreement, and it is not intended to 

constitute an official interpretation of the proposed Consent 

Agreement or to modify its terms in any way. 
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IN THE MATTER OF 

 

EXPATEDGE PARTNERS, LLC 

 
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

 

Docket No. C-4269; File No. 092 3138 

Complaint, November 9, 2009 - Decision, November 9, 2009 

 

This consent order addresses respondent ExpatEdge Partners, LLC, providers 

of software and consulting services to businesses with employees residing 

outside of origin.  Respondent manages tax and payroll issues for employees 

that work outside their country of residence. The complaint alleges the 

respondent violated Section 5 of the FTC Act by making false and misleading 

representations concerning ExpatEdge Partners’s participation in the Safe 

Harbor privacy framework. Safe Harbor is an international program for 

international data transfer between the U.S. and the European Union. 

Respondent advertised an incorrect status as to its compliance with the 

program. The order prohibits ExpatEdge from making misrepresentations about 

its membership in any privacy, security, or any other compliance program 

sponsored by the government or any other third party. 

 

Participants 

 

For the Commission: Molly Crawford and Katie Ratté. 

 

For the Respondent: David S. Kolb, President, pro se. 

 

COMPLAINT 

 

1. The Federal Trade Commission, having reason to believe 

that ExpatEdge Partners, LLC (“respondent”) has violated the 

provisions of the Federal Trade Commission Act, and it appearing 

to the Commission that this proceeding is in the public interest, 

alleges: 

 

1. Respondent ExpatEdge Partners, LLC 

(“ExpatEdge”) is a Minnesota limited liability corporation 

with its principal office or place of business at 750 Boone 

Avenue North, Suite 102, Minneapolis, Minnesota 55427. 

 

2. Respondent is in the business of providing 

software and consulting services to businesses that offer 

“expatriate” programs to manage tax and payroll issues for 
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employees that work outside their country of residence, 

including through a website (www.expatedge.com). 

 

3. The acts and practices of respondent as alleged in 

this complaint have been in or affecting commerce, as 

“commerce” is defined in Section 4 of the Federal Trade 

Commission Act. 

 

4. Since at least December 2002, respondent has set 

forth on its website, www.expatedge.com, privacy policies 

and statements about its practices, including statements 

related to its participation in the Safe Harbor privacy 

framework agreed upon by the U.S. and the European 

Union (“U.S.-EU Safe Harbor Framework” or “Safe 

Harbor”). 

 

U.S.-EU SAFE HARBOR FRAMEWORK 

 

5. The U.S.-EU Safe Harbor Framework provides a 

method for U.S. companies to transfer personal data 

outside of Europe that is consistent with the requirements 

of the European Union Directive on Data Protection 

(“Directive”).  Enacted in 1995, the Directive sets forth 

European Union (“EU”) requirements for privacy and the 

protection of personal data.  Among other things, it 

requires EU Member States to implement legislation that 

prohibits the transfer of personal data outside the EU, with 

exceptions, unless the European Commission (“EC”) has 

made a determination that the recipient jurisdiction’s laws 

ensure the protection of such personal data.  See Directive 

95/46/EC of the European Parliament and of the Council 

(Oct. 24, 1995), available at 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=C

EL EX:31995L0046:EN:HTML.  This determination is 

commonly referred to as meeting the EU’s “adequacy” 

standard. 

 

6. To satisfy the EU adequacy standard for certain 

commercial transfers, the U.S. Department of Commerce 

(“Commerce”) and the EC negotiated the U.S.-EU Safe 

Harbor Framework, which went into effect in 2000.  The 

Safe Harbor allows U.S. companies to transfer personal 

http://www.expatedge.com/
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL
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data lawfully from the EU.  To join the Safe Harbor, a 

company must self-certify to Commerce that it complies 

with seven principles and related requirements that have 

been deemed to meet the EU’s adequacy standard. 

 

7. Companies under the jurisdiction of the U.S. 

Federal Trade Commission (“FTC”), as well as the U.S. 

Department of Transportation, are eligible to join the Safe 

Harbor.  A company under the FTC’s jurisdiction that self-

certifies to the Safe Harbor principles but fails to 

implement them may be subject to an enforcement action 

based on the FTC’s deception authority under Section 5 of 

the Federal Trade Commission Act. 

 

8. Commerce maintains a public website, 

www.export.gov/safeharbor, where it posts the names of 

companies that have self-certified to the Safe Harbor.  The 

listing of companies indicates whether their self-

certification is “current” or “not current.”  Companies are 

required to re-certify every year in order to retain their 

status as “current” members of the Safe Harbor 

framework.  According to the Safe Harbor website, 

“Organizations should notify the Department of 

Commerce if their representation to the Department is no 

longer valid.  Failure to do so could constitute a 

misrepresentation.”  See Safe Harbor List, available at 

http://web.ita.doc.gov/safeharbor/shlist.nsf/web 

Pages/safe+harbor+list. 

 

VIOLATIONS OF SECTION 5 OF THE FTC ACT 

 

9. In November 2002, respondent submitted to 

Commerce a self-certification to the Safe Harbor, which it 

renewed in November 2003, November 2004, and 

November 2005. 

 

10. In November 2006, respondent did not renew its 

self-certification to the Safe Harbor, and Commerce 

updated respondent’s status to “not current” on its public 

website.  To date, respondent has not renewed its self-

certification to the Safe Harbor and remains in “not 

current” status on Commerce’s website.  (Exhibit A, 

http://web.ita.doc.gov/safeharbor/shlist.nsf/web
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Declaration of Damon C. Greer). 

 

11. From at least December 2002 until July 2009, 

respondent has disseminated or caused to be disseminated 

privacy policies and statements on the 

www.expatedge.com website, including, but not limited 

to, the following statements: 

 

ExpatEdge self-certifies the Policy to the U.S. 

Department of Commerce’s Safe Harbor Privacy 

Program. 

 

Exhibit B, December 2002 Privacy Policy; Exhibit C, Aug. 2004 

Privacy Policy; Exhibit D, Dec. 2007 Privacy Policy; Exhibit E, 

Apr. 2009 Privacy Policy. 

 

12. Through the means described in Paragraph 11, 

respondent represented, expressly or by implication, that it 

is a current participant in the Safe Harbor. 

 

13. In truth and in fact, since November 2006, 

respondent has not been a current participant in the Safe 

Harbor.  Therefore, the representations set forth in 

Paragraph 11 were, and are, false or misleading. 

 

14. The acts and practices of respondents as alleged in 

this complaint constitute unfair or deceptive acts or 

practices in or affecting commerce in violation of Section 

5(a) of the Federal Trade Commission Act. 

 

THEREFORE, the Federal Trade Commission this ninth day 

of November, 2009, has issued this complaint against respondent. 

 

By the Commission. 
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Exhibit C 
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Exhibit E 
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DECISION AND ORDER 

 

The Federal Trade Commission, having initiated an 

investigation of certain acts and practices of the Respondent 

named in the caption hereof, and the Respondent having been 

furnished thereafter with a copy of a draft of Complaint, which 

the Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued, would 

charge the Respondent with violation of the Federal Trade 

Commission Act; and 

 

The Respondent and counsel for the Commission having 

thereafter executed an agreement containing a consent order, an 

admission by the Respondent of all the jurisdictional facts set 

forth in the aforesaid draft complaint, a statement that the signing 

of the agreement is for settlement purposes only and does not 

constitute an admission by the Respondent that the law has been 

violated as alleged in such complaint, or that any of the facts as 

alleged in such complaint, other than jurisdictional facts, are true, 

and waivers and other provisions as required by the Commission’s 

Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that the 

Respondent has violated the Federal Trade Commission Act, and 

that a complaint should issue stating its charges in that respect, 

and having thereupon accepted the executed consent agreement 

and placed such agreement on the public record for a period of 

thirty (30) days for the receipt and consideration of public 

comments, now in further conformity with the procedure 

prescribed in Section 2.34 of its Rules, 16 C.F.R. § 2.34, the 

Commission hereby issues its complaint, makes the following 

jurisdictional findings, and enters the following order: 

 

1. Respondent ExpatEdge Partners, LLC is a Minnesota 

limited liability corporation with its principal office or 

place of business at 750 Boone Avenue North, Suite 

102, Minneapolis, Minnesota 55427. 

 

2. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the 
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Respondent, and the proceeding is in the public 

interest. 

 

ORDER 

 

DEFINITIONS 

 

For purposes of this Order, the following definitions shall 

apply: 

 

A. Unless otherwise specified, “respondent” shall mean 

ExpatEdge Partners, LLC and its subsidiaries, 

divisions, affiliates, successors and assigns. 

 

B. “Commerce” shall mean as defined in Section 4 of the 

Federal Trade Commission Act, 15 U.S.C. § 44. 

 

I. 

 

IT IS ORDERED that respondent and its officers, agents, 

representatives, and employees, directly or through any 

corporation, subsidiary, division, website, or other device, in 

connection with the advertising, marketing, promotion, offering 

for sale, or sale of any product or service, in or affecting 

commerce, shall not misrepresent in any manner, expressly or by 

implication, the extent to which respondent is a member of, 

adheres to, complies with, is certified by, is endorsed by, or 

otherwise participates in any privacy, security, or any other 

compliance program sponsored by the government or any other 

third party. 

 

II. 

 

IT IS FURTHER ORDERED that respondent shall maintain 

and upon request make available to the Federal Trade 

Commission for inspection and copying, a print or electronic copy 

of, for a period of five (5) years from the date of preparation or 

dissemination, whichever is later, all documents relating to 

compliance with this order, including but not limited to: 

 

A. all advertisements, promotional materials, and any 

other statements containing any representations 
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covered by this order, with all materials relied upon in 

disseminating the representation; and 

 

B. any documents, whether prepared by or on behalf of 

respondent, that call into question respondent’s 

compliance with this order. 

 

III. 

 

IT IS FURTHER ORDERED that respondent shall deliver a 

copy of this order to all current and future principals, officers, 

directors, and managers, and to all current and future employees, 

agents, and representatives having responsibilities relating to the 

subject matter of this order, and shall secure from each such 

person a signed and dated statement acknowledging receipt of the 

order.  Respondent shall deliver this order to such current 

personnel within thirty (30) days after service of this order, and to 

such future personnel within thirty (30) days after the person 

assumes such position or responsibilities. 

 

IV. 

 

IT IS FURTHER ORDERED that respondent shall notify 

the Commission at least thirty (30) days prior to any change in the 

corporation(s) that may affect compliance obligations arising 

under this order, including, but not limited to: a dissolution, 

assignment, sale, merger, or other action that would result in the 

emergence of a successor corporation; the creation or dissolution 

of a subsidiary, parent, or affiliate that engages in any acts or 

practices subject to this order; the proposed filing of a bankruptcy 

petition; or a change in the corporate name or address.  Provided, 

however, that, with respect to any proposed change in the 

corporation(s) about which respondent learns fewer than thirty 

(30) days prior to the date such action is to take place, respondent 

shall notify the Commission as soon as is practicable after 

obtaining such knowledge.  All notices required by this Part shall 

be sent by certified mail to the Associate Director, Division of 

Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 
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V. 

 

IT IS FURTHER ORDERED that respondent shall, within 

sixty (60) days after service of this order, and at such other times 

as the Commission may require, file with the Commission a 

report, in writing, setting forth in detail the manner and form in 

which it has complied with this order. 

 

VI. 

 

This order will terminate on November 9, 2029, or twenty 

(20) years from the most recent date that the United States or the 

Commission files a complaint (with or without an accompanying 

consent decree) in federal court alleging any violation of the 

order, whichever comes later; provided, however, that the filing of 

such a complaint will not affect the duration of: 

 

A. any Part in this order that terminates in fewer than 

twenty (20) years; 

 

B. this order’s application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. this order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order as to such respondent will terminate 

according to this Part as though the complaint had never been 

filed, except that the order will not terminate between the date 

such complaint is filed and the later of the deadline for appealing 

such dismissal or ruling and the date such dismissal or ruling is 

upheld on appeal. 

 

By the Commission. 
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC 

COMMENT 

 

The Federal Trade Commission (“FTC” or “Commission”) 

has accepted, subject to final approval, a consent agreement from 

ExpatEdge Partners LLC (“ExpatEdge”). 

 

The proposed consent order has been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreement and the comments received, and will 

decide whether it should withdraw from the agreement and take 

appropriate action or make final the agreement’s proposed order. 

 

This matter concerns alleged false or misleading 

representations that ExpatEdge made to consumers concerning its 

participation in the Safe Harbor privacy framework (“Safe 

Harbor”) agreed upon by the U.S. and the European Union 

(“EU”).  It is among the Commission’s first cases to challenge 

deceptive claims about the Safe Harbor.  The Safe Harbor 

provides a mechanism for U.S. companies to transfer data outside 

the EU consistent with European law.   To join the Safe Harbor, a 

company must self-certify to the U.S. Department of Commerce 

(“Commerce”) that it complies with seven principles and related 

requirements.  Commerce maintains a public website, 

www.export.gov/safeharbor, where it posts the names of 

companies that have self-certified to the Safe Harbor.  The listing 

of companies indicates whether their self-certification is “current” 

or “not current.”  Companies are required to re-certify every year 

in order to retain their status as “current” members of the Safe 

Harbor framework. 

 

ExpatEdge provides software and consulting services to 

businesses that offer “expatriate” programs to manage tax and 

payroll issues for employees that work outside their country of 

residence, including through a website (www.expatedge.com).  

According to the Commission’s complaint, from at least 

December 2002 until July 2009, ExpatEdge has set forth on its 

website privacy policies and statements about its practices, 

including statements that it is a current participant in the Safe 

Harbor.  
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The Commission’s complaint alleges that until July 2009, 

ExpatEdge falsely represented that it was a current participant in 

the Safe Harbor when, in fact, ExpatEdge has not been a current 

participant in the Safe Harbor since November 2006.  The 

Commission’s complaint alleges that in November 2002, 

ExpatEdge submitted to Commerce a self-certification to the Safe 

Harbor, which it renewed in November 2003, November 2004, 

and November 2005.  ExpatEdge did not renew its self-

certification to the Safe Harbor in November 2006, and 

Commerce updated its status to “not current” on the Commerce 

public website.  To date, ExpatEdge has not renewed its self-

certification to the Safe Harbor and remains in “not current” status 

on Commerce’s website. 

 

The proposed order applies to ExpatEdge’s representations 

about its membership in any privacy, security, or any other 

compliance program sponsored by the government or any other 

third party.  It contains provisions designed to prevent ExpatEdge 

from engaging in the future in practices similar to those alleged in 

the complaint. 

 

Part I of the proposed order prohibits ExpatEdge from making 

misrepresentations about its membership in any privacy, security, 

or any other compliance program sponsored by the government or 

any other third party. 

 

Parts II through VI of the proposed order are reporting and 

compliance provisions.  Part II requires ExpatEdge to retain 

documents relating to its compliance with the order for a five-year 

period.  Part III requires dissemination of the order now and in the 

future to persons with responsibilities relating to the subject 

matter of the order.  Part IV ensures notification to the FTC of 

changes in corporate status.  Part V mandates that ExpatEdge 

submit an initial compliance report to the FTC, and make 

available to the FTC subsequent reports.  Part VI is a provision 

“sunsetting” the order after twenty (20) years, with certain 

exceptions. 

 

The purpose of the analysis is to facilitate public comment on 

the proposed order.  It is not intended to constitute an official 

interpretation of the agreement and proposed order or to modify in 

any way their terms. 
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IN THE MATTER OF 

 

ONYX GRAPHICS, INC. 

 
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

 

Docket No. C-4270; File No. 092 3139 

Complaint November 9, 2009 - Decision, November 9, 2009 

 

This consent order addresses respondent Onyx Graphics, providers of software 

and consulting services to businesses with employees residing outside of origin. 

Respondent manages tax and payroll issues for employees that work outside 

their country of residence. The complaint alleges the respondent violated 

Section 5 of the FTC Act by making false and misleading representations 

concerning Onyx Graphics’ participation in the Safe Harbor privacy 

framework. Safe Harbor is an international program for international data 

transfer between the U.S. and the European Union. Respondent advertised an 

incorrect status as to its compliance with the program. The order prohibits 

Onyx Graphics from making misrepresentations about its membership in any 

privacy, security, or any other compliance program sponsored by the 

government or any other third party. 

 

Participants 

 

For the Commission: Molly Crawford and Katie Ratté 

 

For the Respondent: Jeb Hurley, Chief Executive Officer, pro 

se. 
 

COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

Onyx Graphics, Inc. (“respondent”) has violated the provisions of 

the Federal Trade Commission Act, and it appearing to the 

Commission that this proceeding is in the public interest, alleges: 

 

1. Respondent Onyx Graphics, Inc. (“Onyx Graphics”) is a 

Delaware corporation with its principal office or place of business 

at 6915 South High Tech Drive, Salt Lake City, Utah 84101. 

 

2. Respondent is in the business of developing and marketing 

commercial printing software and solutions for the digital color 
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printing marketplace, including through a website (www.onyx 

gfx.com). 

 

3. The acts and practices of respondent as alleged in this 

complaint have been in or affecting commerce, as “commerce” is 

defined in Section 4 of the Federal Trade Commission Act. 

 

4. Since at least October 2006, respondent has set forth on its 

website, www.onyxgfx.com, privacy policies and statements 

about its practices, including statements related to its participation 

in the Safe Harbor privacy framework agreed upon by the U.S. 

and the European Union (“U.S.-EU Safe Harbor Framework” or 

“Safe Harbor”). 

 

U.S.-EU SAFE HARBOR FRAMEWORK 

 

5. The U.S.-EU Safe Harbor Framework provides a method 

for U.S. companies to transfer personal data outside of Europe 

that is consistent with the requirements of the European Union 

Directive on Data Protection (“Directive”).  Enacted in 1995, the 

Directive sets forth European Union (“EU”) requirements for 

privacy and the protection of personal data.  Among other things, 

it requires EU Member States to implement legislation that 

prohibits the transfer of personal data outside the EU, with 

exceptions, unless the European Commission (“EC”) has made a 

determination that the recipient jurisdiction’s laws ensure the 

protection of such personal data.  See Directive 95/46/EC of the 

European Parliament and of the Council (Oct. 24, 1995), 

available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do? 

uri=CELEX:31995L0046:EN:HTML.  This determination is 

commonly referred to as meeting the EU’s “adequacy” standard. 

 

6. To satisfy the EU adequacy standard for certain 

commercial transfers, the U.S. Department of Commerce 

(“Commerce”) and the EC negotiated the U.S.-EU Safe Harbor 

Framework, which went into effect in 2000.  The Safe Harbor 

allows U.S. companies to transfer personal data lawfully from the 

EU.  To join the Safe Harbor, a company must self-certify to 

Commerce that it complies with seven principles and related 

requirements that have been deemed to meet the EU’s adequacy 

standard. 

  

http://www.onyx/
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?%20uri=CEL
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?%20uri=CEL
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7. Companies under the jurisdiction of the U.S. Federal 

Trade Commission (“FTC”), as well as the U.S. Department of 

Transportation, are eligible to join the Safe Harbor.  A company 

under the FTC’s jurisdiction that self-certifies to the Safe Harbor 

principles but fails to implement them may be subject to an 

enforcement action based on the FTC’s deception authority under 

Section 5 of the Federal Trade Commission Act. 

 

8. Commerce maintains a public website, www.export.gov/ 

safeharbor, where it posts the names of companies that have self-

certified to the Safe Harbor.  The listing of companies indicates 

whether their self-certification is “current” or “not current.”  

Companies are required to re-certify every year in order to retain 

their status as “current” members of the Safe Harbor framework.  

According to the Safe Harbor website, “Organizations should 

notify the Department of Commerce if their representation to the 

Department is no longer valid.  Failure to do so could constitute a 

misrepresentation.”  See Safe Harbor List, available at 

http://web.ita.doc.gov/safeharbor/shlist.nsf/webPages/safe+harbor

+list. 

 

VIOLATIONS OF SECTION 5 OF THE FTC ACT 

 

9. In August 2006, respondent submitted to Commerce a 

self-certification to the Safe Harbor. 

 

10. In August 2007, respondent did not renew its self-

certification to the Safe Harbor, and Commerce updated 

respondent’s status to “not current” on its public website.  Until 

July 2009, respondent did not renew its self-certification to the 

Safe Harbor and was in “not current” status on Commerce’s 

website.  (Exhibit A, Declaration of Damon C. Greer). 

 

11. Since at least October 2006 to the present, respondent has 

disseminated or caused to be disseminated privacy policies and 

statements on the www.onyxgfx.com website, including, but not 

limited to, the following statements: 

 

Safe Harbor Certified 

ONYX is Safe Harber [sic] Certified.  For 

ONYX Safe Harbor Agreement, click here.  

http://www.export.gov/
http://web.ita.doc.gov/safeharbor/shlist.nsf/web
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For more information on being Safe Harbor 

Compliant, click here. 

 

Exhibit B, Privacy Policy. 

 

Onyx has self-certified its privacy practices 

as consistent with the U.S.-E.U. Safe 

Harbor principles as published by the US 

Department of Commerce (the 

“Principles”).  These include: Notice, 

Choice, Onward Transfer, Access and 

Accuracy, Security, and Oversight/ 

Enforcement.  More information about the 

U.S. Department of Commerce Safe Harbor 

Program can be found at http://www.export 

.gov/safeharbor/. 

 

Exhibit C, Onyx Safe Harbor Statement. 

 

12. Through the means described in Paragraph 11, respondent 

represented, expressly or by implication, that it is a current 

participant in the Safe Harbor. 

 

13. In truth and in fact, from August 2007 to July 2009, 

respondent was not a current participant in the Safe Harbor.  

Therefore, the representations set forth in Paragraph 11 were, and 

are, false or misleading. 

 

14. The acts and practices of respondents as alleged in this 

complaint constitute unfair or deceptive acts or practices in or 

affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act. 

 

THEREFORE, the Federal Trade Commission this ninth day 

of November, 2009, has issued this complaint against respondent. 

 

By the Commission. 

  

http://www.export/
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DECISION AND ORDER 

 

The Federal Trade Commission, having initiated an 

investigation of certain acts and practices of the Respondent 

named in the caption hereof, and the Respondent having been 

furnished thereafter with a copy of a draft of Complaint which the 

Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued, would 

charge the Respondent with violation of the Federal Trade 

Commission Act; and 

 

The Respondent and counsel for the Commission having 

thereafter executed an agreement containing a consent order, an 

admission by the Respondent of all the jurisdictional facts set 

forth in the aforesaid draft complaint, a statement that the signing 

of the agreement is for settlement purposes only and does not 

constitute an admission by the Respondent that the law has been 

violated as alleged in such complaint, or that any of the facts as 

alleged in such complaint, other than jurisdictional facts, are true, 

and waivers and other provisions as required by the Commission’s 

Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that the 

Respondent has violated the Federal Trade Commission Act, and 

that a complaint should issue stating its charges in that respect, 

and having thereupon accepted the executed consent agreement 

and placed such agreement on the public record for a period of 

thirty (30) days for the receipt and consideration of public 

comments, now in further conformity with the procedure 

prescribed in Section 2.34 of its Rules, 16 C.F.R. § 2.34, the 

Commissionhereby issues its complaint, makes the following 

jurisdictional findings, and enters the following order: 

 

1. Respondent Onyx Graphics, Inc. is a Delaware 

corporation with its principal office or place of 

business at 6915 High Tech Drive, Salt Lake City, 

Utah 84047. 

 

2. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the 
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Respondent, and the proceeding is in the public 

interest. 

 

ORDER 

 

DEFINITIONS 

 

For purposes of this Order, the following definitions shall 

apply: 

 

A. Unless otherwise specified, “respondent” shall mean 

Onyx Graphics, Inc. and its subsidiaries, divisions, 

affiliates, successors and assigns. 

 

B. “Commerce” shall mean as defined in Section 4 of the 

Federal Trade Commission Act, 15 U.S.C. § 44. 

 

I. 

 

IT IS ORDERED that respondent and its officers, agents, 

representatives, and employees, directly or through any 

corporation, subsidiary, division, website, or other device, in 

connection with the advertising, marketing, promotion, offering 

for sale, or sale of any product or service, in or affecting 

commerce, shall not misrepresent in any manner, expressly or by 

implication, the extent to which respondent is a member of, 

adheres to, complies with, is certified by, is endorsed by, or 

otherwise participates in any privacy, security, or any other 

compliance program sponsored by the government or any other 

third party.  

 

II. 

 

IT IS FURTHER ORDERED that respondent shall maintain 

and upon request make available to the Federal Trade 

Commission for inspection and copying, a print or electronic copy 

of, for a period of five (5) years from the date of preparation or 

dissemination, whichever is later, all documents relating to 

compliance with this order, including but not limited to: 

 

A. all advertisements, promotional materials, and any 

other statements containing any representations 
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covered by this order, with all materials relied upon in 

disseminating the representation; and 

 

B. any documents, whether prepared by or on behalf of 

respondent, that calls into question respondent’s 

compliance with this order. 

 

III. 

 

IT IS FURTHER ORDERED that respondent shall deliver a 

copy of this order to all current and future principals, officers, 

directors, and managers, and to all current and future employees, 

agents, and representatives having responsibilities relating to the 

subject matter of this order, and shall secure from each such 

person a signed and dated statement acknowledging receipt of the 

order.  Respondent shall deliver this order to such current 

personnel within thirty (30) days after service of this order, and to 

such future personnel within thirty (30) days after the person 

assumes such position or responsibilities. 

 

IV. 

 

IT IS FURTHER ORDERED that respondent shall notify 

the Commission at least thirty (30) days prior to any change in the 

corporation(s) that may affect compliance obligations arising 

under this order, including, but not limited to: a dissolution, 

assignment, sale, merger, or other action that would result in the 

emergence of a successor corporation; the creation or dissolution 

of a subsidiary, parent, or affiliate that engages in any acts or 

practices subject to this order; the proposed filing of a bankruptcy 

petition; or a change in the corporate name or address.  Provided, 

however, that, with respect to any proposed change in the 

corporation(s) about which respondent learns fewer than thirty 

(30) days prior to the date such action is to take place, respondent 

shall notify the Commission as soon as is practicable after 

obtaining such knowledge.  All notices required by this Part shall 

be sent by certified mail to the Associate Director, Division of 

Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 
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V. 

 

IT IS FURTHER ORDERED that respondent shall, within 

sixty (60) days after service of this order, and at such other times 

as the Commission may require, file with the Commission a 

report, in writing, setting forth in detail the manner and form in 

which it has complied with this order. 

 

VI. 

 

This order will terminate on November 9, 2029, or twenty 

(20) years from the most recent date that the United States or the 

Commission files a complaint (with or without an accompanying 

consent decree) in federal court alleging any violation of the 

order, whichever comes later; provided, however, that the filing of 

such a complaint will not affect the duration of: 

 

A. any Part in this order that terminates in fewer than 

twenty (20) years; 

 

B. this order’s application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. this order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order as to such respondent will terminate 

according to this Part as though the complaint had never been 

filed, except that the order will not terminate between the date 

such complaint is filed and the later of the deadline for appealing 

such dismissal or ruling and the date such dismissal or ruling is 

upheld on appeal. 

 

By the Commission. 
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC 

COMMENT 

 

The Federal Trade Commission (“FTC” or “Commission”) 

has accepted, subject to final approval, a consent agreement from 

Onyx Graphics, Inc. (“Onyx Graphics”). 

 

The proposed consent order has been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreement and the comments received, and will 

decide whether it should withdraw from the agreement and take 

appropriate action or make final the agreement’s proposed order. 

 

This matter concerns alleged false or misleading 

representations that Onyx Graphics made to consumers 

concerning its participation in the Safe Harbor privacy framework 

(“Safe Harbor”) agreed upon by the U.S. and the European Union 

(“EU”).  It is among the Commission’s first cases to challenge 

deceptive claims about the Safe Harbor. The Safe Harbor provides 

a mechanism for U.S. companies to transfer data outside the EU 

consistent with European law.   To join the Safe Harbor, a 

company must self-certify to the U.S. Department of Commerce 

(“Commerce”) that it complies with seven principles and related 

requirements.  Commerce maintains a public website, 

www.export.gov/safeharbor, where it posts the names of 

companies that have self-certified to the Safe Harbor.  The listing 

of companies indicates whether their self-certification is “current” 

or “not current.”  Companies are required to re-certify every year 

in order to retain their status as “current” members of the Safe 

Harbor framework. 

 

Onyx Graphics develops and markets commercial printing 

software and solutions for the digital color printing marketplace, 

including through a website (www.onyxgfx.com).  According to 

the Commission’s complaint, since at least October 2006, Onyx 

Graphics has set forth on its website privacy policies and 

statements about its practices, including statements that it is a 

current participant in the Safe Harbor. 
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The Commission’s complaint alleges that Onyx Graphics 

falsely represented that it was a current participant in the Safe 

Harbor when, in fact, from August 2007 until July 2009, Onyx 

Graphics was not a current participant in the Safe Harbor.  The 

Commission’s complaint alleges that in August 2006, Onyx 

Graphics submitted a self-certification to Commerce, which it did 

not renew in August 2007.  Commerce  then updated the 

company’s status to “not current” on the Commerce public 

website.  Onyx Graphics remained in “not current” status until it 

submitted a self-certification to Commerce in July 2009. 

 

The proposed order applies to Onyx Graphics’s 

representations about its membership in any privacy, security, or 

any other compliance program sponsored by the government or 

any other third party.  It contains provisions designed to prevent 

Onyx Graphics from engaging in the future in practices similar to 

those alleged in the complaint. 

 

Part I of the proposed order prohibits Onyx Graphics from 

making misrepresentations about its membership in any privacy, 

security, or any other compliance program sponsored by the 

government or any other third party. 

 

Parts II through VI of the proposed order are reporting and 

compliance provisions.  Part II requires Onyx Graphics to retain 

documents relating to its compliance with the order for a five-year 

period.  Part III requires dissemination of the order now and in the 

future to persons with responsibilities relating to the subject 

matter of the order.  Part IV ensures notification to the FTC of 

changes in corporate status.  Part V mandates that Onyx Graphics 

submit an initial compliance report to the FTC, and make 

available to the FTC subsequent reports.  Part VI is a provision 

“sunsetting” the order after twenty (20) years, with certain 

exceptions. 

 

The purpose of the analysis is to facilitate public comment on 

the proposed order.  It is not intended to constitute an official 

interpretation of the agreement and proposed order or to modify in 

any way their terms. 
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IN THE MATTER OF 

 

PROGRESSIVE GAITWAYS LLC 

 
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

 

Docket No. C-4271; File No. 092 3141 

Complaint, November 9, 2009 - Decision, November 9, 2009 

 

This consent order addresses respondent Progressive Gaitways LLC, providers 

of software and consulting services to businesses with employees residing 

outside of origin.  Respondent manages tax and payroll issues for employees 

that work outside their country of residence. The complaint alleges the 

respondent violated Section 5 of the FTC Act by making false and misleading 

representations concerning Progressive Gaitways, LLC’s participation in the 

Safe Harbor privacy framework. Safe Harbor is an international program for 

international data transfer between the U.S. and the European Union. 

Respondent advertised an incorrect status as to its compliance with the 

program. The order prohibits Progressive Gaitways, LLC from making 

misrepresentations about its membership in any privacy, security, or any other 

compliance program sponsored by the government or any other third party. 

 

 

Participants 

 

For the Commission: Molly Crawford and Katie Ratté 

 

For the Respondent: Sheila Heidmiller, Macheledt Bales & 

Heidmiller LLP. 

 

COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

Progressive Gaitways LLC (“respondent”) has violated the 

provisions of the Federal Trade Commission Act, and it appearing 

to the Commission that this proceeding is in the public interest, 

alleges: 

 

1. Respondent Progressive Gaitways LLC (“Progressive 

Gaitways”) is a Colorado company with its principal office or 

place of business at 305 Society Drive, #C-3, Telluride, Colorado 

81435. 
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2. Respondent is in the business of selling medical 

equipment, including through two websites (www.theratogs.com 

and www.gaitways.com). 

 

3. The acts and practices of respondent as alleged in this 

complaint have been in or affecting commerce, as “commerce” is 

defined in Section 4 of the Federal Trade Commission Act. 

 

4. Since at least December 2008, respondent has set forth on 

its website, www.theratogs.com, privacy policies and statements 

about its practices, including statements related to its participation 

in the Safe Harbor privacy framework agreed upon by the U.S. 

and the European Union (“U.S.-EU Safe Harbor Framework” or 

“Safe Harbor”).  Since at least June 2007, respondent has set forth 

on its website, www.gaitways.com, the same privacy policies and 

statements, including the statements related to participation in the 

Safe Harbor. 

 

U.S.-EU SAFE HARBOR FRAMEWORK 

 

5. The U.S.-EU Safe Harbor Framework provides a method 

for U.S. companies to transfer personal data outside of Europe 

that is consistent with the requirements of the European Union 

Directive on Data Protection (“Directive”).  Enacted in 1995, the 

Directive sets forth European Union (“EU”) requirements for 

privacy and the protection of personal data.  Among other things, 

it requires EU Member States to implement legislation that 

prohibits the transfer of personal data outside the EU, with 

exceptions, unless the European Commission (“EC”) has made a 

determination that the recipient jurisdiction’s laws ensure the 

protection of such personal data.  See Directive 95/46/EC of the 

European Parliament and of the Council (Oct. 24, 1995), 

available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do 

?uri=CELEX:31995L0046:EN:HTML.  This determination is 

commonly referred to as meeting the EU’s “adequacy” standard. 

 

6. To satisfy the EU adequacy standard for certain 

commercial transfers, the U.S. Department of Commerce 

(“Commerce”) and the EC negotiated the U.S.-EU Safe Harbor 

Framework, which went into effect in 2000.  The Safe Harbor 

allows U.S. companies to transfer personal data lawfully from the 

EU.  To join the Safe Harbor, a company must self-certify to 

http://eurlex.europa.eu/LexUriServ/LexUriServ.do
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Commerce that it complies with seven principles and related 

requirements that have been deemed to meet the EU’s adequacy 

standard. 

 

7. Companies under the jurisdiction of the U.S. Federal 

Trade Commission (“FTC”), as well as the U.S. Department of 

Transportation, are eligible to join the Safe Harbor.  A company 

under the FTC’s jurisdiction that self-certifies to the Safe Harbor 

principles but fails to implement them may be subject to an 

enforcement action based on the FTC’s deception authority under 

Section 5 of the Federal Trade Commission Act. 

 

8. Commerce maintains a public website, www.export.gov/ 

safeharbor, where it posts the names of companies that have self-

certified to the Safe Harbor.  The listing of companies indicates 

whether their self-certification is “current” or “not current.”  

Companies are required to re-certify every year in order to retain 

their status as “current” members of the Safe Harbor framework.  

According to the Safe Harbor website, “Organizations should 

notify the Department of Commerce if their representation to the 

Department is no longer valid.  Failure to do so could constitute a 

misrepresentation.”  See Safe Harbor List, available at 

http://web.ita.doc.gov/safeharbor/shlist.nsf/webPages/safe+harbor

+list. 

 

VIOLATIONS OF SECTION 5 OF THE FTC ACT 

 

9. In November 2004, respondent submitted to Commerce a 

self-certification to the Safe Harbor on behalf of its 

www.theratogs.com website.  Respondent renewed that self-

certification in November 2005. 

 

10. In November 2006, respondent did not renew its self-

certification to the Safe Harbor for the www.theratogs.com 

website, and Commerce updated respondent’s status to “not 

current” on its public website.  To date, respondent has not 

renewed its self-certification to the Safe Harbor and remains in 

“not current” status on Commerce’s website.  (Exhibit A, 

Declaration of Damon C. Greer). 

 

11. From at least December 2008 until June 2009, respondent 

has disseminated or caused to be disseminated privacy policies 

http://www.export.gov/
http://web.ita.doc.gov/safeharbor/shlist.nsf/webPages
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and statements on the www.theratogs.com website, including, but 

not limited to, the following statements: 

 

TheraTogs is a participant in the Safe Harbor 

program developed by the U.S. Department of 

Commerce and the European Union.  We have 

certified that we adhere to the Safe Harbor 

Privacy Principles agreed upon by the U.S. 

and the European Union.  For more 

information about the Safe Harbor and to view 

our certification, visit the U.S. Department of 

Commerce’s Safe Harbor website at 

http://www.export. gov/safeharbor. 

 

Exhibit B, December 2008 Privacy Policy 

 

12. Through the means described in Paragraph 11, respondent 

represented, expressly or by implication, that it is a current 

participant in the Safe Harbor. 

 

13. In truth and in fact, since November 2006, respondent has 

not been a current participant in the Safe Harbor.  Therefore, the 

representations set forth in Paragraph 11 were, and are, false or 

misleading. 

 

14. From at least June 2007 until June 2009, respondent has 

disseminated or caused to be disseminated privacy policies and 

statements on the www.gaitways.com website, including, but not 

limited to, the following statements: 

 

PGW [Progressive Gaitways] is a participant 

in the Safe Harbor program developed by the 

U.S. Department of Commerce and the 

European Union.  We have certified that we 

adhere to the Safe Harbor Privacy Principles 

agreed upon by the U.S. and the European 

Union.  For more information about the Safe 

Harbor and to view our certification, visit the 

U.S. Department of Commerce’s Safe Harbor 

website at http://www .export.gov/safeharbor. 

 

Exhibit C, December 2008 Privacy Policy.  

http://www/
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2. Respondent has never submitted a self-certification to the 

Safe Harbor on behalf of its www.gaitways.com website.  

(Exhibit A, Declaration of Damon C. Greer). 

 

3. Through the means described in Paragraph 14, respondent 

represented, expressly or by implication, that it is a current 

participant in the Safe Harbor. 

 

4. In truth and in fact, respondent has never self-certified to 

the Safe Harbor for its www.gaitways.com website.  Therefore, 

the representations set forth in Paragraph 14 were, and are, false 

or misleading. 

 

5. The acts and practices of respondents as alleged in this 

complaint constitute unfair or deceptive acts or practices in or 

affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act. 

 

THEREFORE, the Federal Trade Commission this ninth day 

of November, 2009, has issued this complaint against respondent. 

 

By the Commission. 
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Exhibit A 
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DECISION AND ORDER 

 

The Federal Trade Commission, having initiated an 

investigation of certain acts and practices of the Respondent 

named in the caption hereof, and the Respondent having been 

furnished thereafter with a copy of a draft of Complaint, which 

the Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued, would 

charge the Respondent with violation of the Federal Trade 

Commission Act; and 

 

The Respondent and counsel for the Commission having 

thereafter executed an agreement containing a consent order, an 

admission by the Respondent of all the jurisdictional facts set 

forth in the aforesaid draft complaint, a statement that the signing 

of the agreement is for settlement purposes only and does not 

constitute an admission by the Respondent that the law has been 

violated as alleged in such complaint, or that any of the facts as 

alleged in such complaint, other than jurisdictional facts, are true, 

and waivers and other provisions as required by the Commission’s 

Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that the 

Respondent has violated the Federal Trade Commission Act, and 

that a complaint should issue stating its charges in that respect, 

and having thereupon accepted the executed consent agreement 

and placed such agreement on the public record for a period of 

thirty (30) days for the receipt and consideration of public 

comments, now in further conformity with the procedure 

prescribed in Section 2.34 of its Rules, 16 C.F.R. § 2.34, the 

Commission hereby issues its complaint, makes the following 

jurisdictional findings, and enters the following order: 

 

1. Respondent Progressive Gaitways LLC is a Colorado 

company with its principal office or place of business 

at 305 Society Drive, #C-3, Telluride, Colorado 81435. 

 

2. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the 

Respondent, and the proceeding is in the public 

interest.  
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ORDER 

 

DEFINITIONS 

 

For purposes of this Order, the following definitions shall 

apply: 

 

A. Unless otherwise specified, “respondent” shall mean 

Progressive Gaitways LLC and its subsidiaries, 

divisions, affiliates, successors and assigns. 

 

B. “Commerce” shall mean as defined in Section 4 of the 

Federal Trade Commission Act, 15 U.S.C. § 44. 

 

I. 

 

IT IS ORDERED that respondent and its officers, agents, 

representatives, and employees, directly or through any 

corporation, subsidiary, division, website, or other device, in 

connection with the advertising, marketing, promotion, offering 

for sale, or sale of any product or service, in or affecting 

commerce, shall not misrepresent in any manner, expressly or by 

implication, the extent to which respondent is a member of, 

adheres to, complies with, is certified by, is endorsed by, or 

otherwise participates in any privacy, security, or any other 

compliance program sponsored by the government or any other 

third party. 

 

II. 

 

IT IS FURTHER ORDERED that respondent shall maintain 

and upon request make available to the Federal Trade 

Commission for inspection and copying, a print or electronic copy 

of, for a period of five (5) years from the date of preparation or 

dissemination, whichever is later, all documents relating to 

compliance with this order, including but not limited to: 

 

A. all advertisements, promotional materials, and any 

other statements containing any representations 

covered by this order, with all materials relied upon in 

disseminating the representation; and 
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B. any documents, whether prepared by or on behalf of 

respondent, that calls into question respondent’s 

compliance with this order. 

 

III. 

 

IT IS FURTHER ORDERED that respondent shall deliver a 

copy of this order to all current and future principals, officers, 

directors, and managers, and to all current and future employees, 

agents, and representatives having responsibilities relating to the 

subject matter of this order, and shall secure from each such 

person a signed and dated statement acknowledging receipt of the 

order.  Respondent shall deliver this order to such current 

personnel within thirty (30) days after service of this order, and to 

such future personnel within thirty (30) days after the person 

assumes such position or responsibilities. 

 

IV. 

 

IT IS FURTHER ORDERED that respondent shall notify 

the Commission at least thirty (30) days prior to any change in the 

corporation(s) that may affect compliance obligations arising 

under this order, including, but not limited to: a dissolution, 

assignment, sale, merger, or other action that would result in the 

emergence of a successor corporation; the creation or dissolution 

of a subsidiary, parent, or affiliate that engages in any acts or 

practices subject to this order; the proposed filing of a bankruptcy 

petition; or a change in the corporate name or address.  Provided, 

however, that, with respect to any proposed change in the 

corporation(s) about which respondent learns fewer than thirty 

(30) days prior to the date such action is to take place, respondent 

shall notify the Commission as soon as is practicable after 

obtaining such knowledge.  All notices required by this Part shall 

be sent by certified mail to the Associate Director, Division of 

Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 

 

V. 

 

IT IS FURTHER ORDERED that respondent shall, within 

sixty (60) days after service of this order, and at such other times 

as the Commission may require, file with the Commission a 
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report, in writing, setting forth in detail the manner and form in 

which it has complied with this order. 

 

VI. 

 

This order will terminate on November 9, 2029, or twenty 

(20) years from the most recent date that the United States or the 

Commission files a complaint (with or without an accompanying 

consent decree) in federal court alleging any violation of the 

order, whichever comes later; provided, however, that the filing of 

such a complaint will not affect the duration of: 

 

A. any Part in this order that terminates in fewer than 

twenty (20) years; 

 

B. this order’s application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. this order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order as to such respondent will terminate 

according to this Part as though the complaint had never been 

filed, except that the order will not terminate between the date 

such complaint is filed and the later of the deadline for appealing 

such dismissal or ruling and the date such dismissal or ruling is 

upheld on appeal. 

 

By the Commission. 
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC 

COMMENT 

 

The Federal Trade Commission (“FTC” or “Commission”) 

has accepted, subject to final approval, a consent agreement from 

Progressive Gaitways, Inc. 

 

The proposed consent order has been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreement and the comments received, and will 

decide whether it should withdraw from the agreement and take 

appropriate action or make final the agreement’s proposed order. 

 

This matter concerns alleged false or misleading 

representations that Progressive Gaitways made to consumers 

concerning its participation in the Safe Harbor privacy framework 

(“Safe Harbor”) agreed upon by the U.S. and the European Union 

(“EU”).  It is among the Commission’s first cases to challenge 

deceptive claims about the Safe Harbor. The Safe Harbor provides 

a mechanism for U.S. companies to transfer data outside the EU 

consistent with European law.   To join the Safe Harbor, a 

company must self-certify to the U.S. Department of Commerce 

(“Commerce”) that it complies with seven principles and related 

requirements.  Commerce maintains a public website, 

www.export.gov/safeharbor, where it posts the names of 

companies that have self-certified to the Safe Harbor.  The listing 

of companies indicates whether their self-certification is “current” 

or “not current.”  Companies are required to re-certify every year 

in order to retain their status as “current” members of the Safe 

Harbor framework. 

 

Progressive Gaitways sells medical equipment, including 

through two websites (www.theratogs.com and www.gaitways 

.com).  According to the Commission’s complaint, from at least 

December 2008 until June 2009, Progressive Gaitways’ 

www.theratogs.com website set forth privacy policies and 

statements about its practices, including statements related to its 

participation in the Safe Harbor.  From at least June 2007 until 

June 2009, respondent has set forth on its website, 

www.gaitways.com, the same privacy policies and statements, 

http://www.gaitways/
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including the statements related to participation in the Safe 

Harbor. 

 

The Commission’s complaint alleges that until June 2009, 

Progressive Gaitways falsely represented that it was a current 

participant in the Safe Harbor when, in fact, Progressive Gaitways 

has not been a current participant in the Safe Harbor since 

November 2006 for its www.theratogs.com website, and had 

never been a participant in the Safe Harbor for its 

www.gaitways.com website.  The Commission’s complaint 

alleges that Progressive Gaitways submitted a Safe Harbor self-

certification on behalf of its www.theratogs.com website in 

November 2004 and renewed it in November 2005.  It did not 

renew the self-certification in November 2006, at which point 

Commerce updated its status to “not current” on the Commerce 

public website.  To date, Progressive Gaitways has not renewed 

its self-certification to the Safe Harbor on behalf of 

www.theratogs.com.  The Commission’s proposed complaint also 

alleges that Progressive Gaitways has never filed a Safe Harbor 

self-certification on behalf of its www.gaitways.com website. 

 

The proposed order applies to Progressive Gaitways’s 

representations about its membership in any privacy, security, or 

any other compliance program sponsored by the government or 

any other third party.  It contains provisions designed to prevent 

Progressive Gaitways from engaging in the future in practices 

similar to those alleged in the complaint. 

 

Part I of the proposed order prohibits Progressive Gaitways 

from making misrepresentations about its membership in any 

privacy, security, or any other compliance program sponsored by 

the government or any other third party. 

 

Parts II through VI of the proposed order are reporting and 

compliance provisions.  Part II requires Progressive Gaitways to 

retain documents relating to its compliance with the order for a 

five-year period.  Part III requires dissemination of the order now 

and in the future to persons with responsibilities relating to the 

subject matter of the order.  Part IV ensures notification to the 

FTC of changes in corporate status.  Part V mandates that 

Progressive Gaitways submit an initial compliance report to the 

FTC, and make available to the FTC subsequent reports.  Part VI 
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 Analysis to Aid Public Comment 

 

is a provision “sunsetting” the order after twenty (20) years, with 

certain exceptions. 

 

The purpose of the analysis is to facilitate public comment on 

the proposed order.  It is not intended to constitute an official 

interpretation of the agreement and proposed order or to modify in 

any way their terms. 

 




