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IN THE MATTER OF 
 

DARYL C. JENKS,  
D/B/A PREMIUM ESSIAC TEA 4LESS 

 
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS  

OF SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 
 

Docket C-4239; File No. 082 3116 
Complaint, October 23, 2008 – Decision, October 23, 2008 

 
This consent order concerns the advertising and promotion of Premium Essiac 
Tea. The respondent claimed that Premium Essiac Tea was effective in treating, 
preventing, or curing cancer and other serious diseases, without a reasonable 
basis for this claim. The order requires the respondent to have competent and 
reliable scientific evidence substantiating any claim that any covered product or 
service is effective in the treatment, cure, or prevention of any disease or 
condition, or is superior to other similar products or services. The order 
requires that any future claim about the absolute or comparative benefits, 
performance, efficacy, safety, or side effects of any covered product or service 
be truthful and supported by competent and reliable scientific evidence. The 
order prohibits the misrepresentation of the results of any test, study, or 
research in connection with the advertising, promotion, or sale of any covered 
product or service. The order does not prohibit the respondent from making 
representations for any drug that are permitted by the Food and Drug 
Administration. The order requires the respondent to provide a list of all 
purchasers of Premium Essiac Tea to the Commission and to mail each 
purchaser a letter describing the scientific evidence related to essiac tea. The 
order prohibits the respondent from providing any identifying information 
about his purchasers to anyone other than a law enforcement agency or as 
required by law. Other provisions require the respondent to keep copies of 
relevant advertisements and materials that substantiate claims made in the 
advertisements; to provide copies of the order to certain of his employees; to 
notify the Commission of any changes in employment that might affect 
compliance obligations under the order; and to file compliance reports with the 
Commission. 
 

Participants 
 

For the Commission:  Loretta Kraus and Michael Milgrom 
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For the Respondent:  Josh Ard, Law Offices of Josh Ard. 
 

COMPLAINT 
 

The Federal Trade Commission, having reason to believe that 
Daryl C. Jenks, individually and d/b/a Premium Essiac Tea 4less 
(“respondent”), has violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that this 
proceeding is in the public interest, alleges: 
 

1. Respondent Daryl C. Jenks is a resident of Michigan. His 
principal office or place of business is 4245 Sundance Meadows, 
Howell, Michigan 48843. Individually or in concert with others, 
he formulates, directs, or controls the policies, acts, or practices of 
the business operating under the trade name “Premium Essiac Tea 
4less.” 

 
2. Respondent has labeled, advertised, offered for sale, sold, 

and distributed products to the public, including Premium Essiac 
Tea. Premium Essiac Tea is a “food” or “drug,” within the 
meaning of Sections 12 and 15 of the Federal Trade Commission 
Act. 

 
3. The acts and practices of respondent alleged in this 

complaint have been in or affecting commerce, as “commerce” is 
defined in Section 4 of the Federal Trade Commission Act. 

 
4. Respondent has disseminated or has caused to be 

disseminated, via the Internet among other means, advertisements 
for Premium Essiac Tea, including but not necessarily limited to 
the attached Exhibits A through G. These advertisements contain 
the following statements and depictions: 
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a. The Powerful Benefits of this Gentle Organic Essiac 
Formula Can be Yours, RISK FREE! 

 
Your number one concern when shopping for essiac is 
to trust you are receiving your product from a source 
which is credible. The second most important aspect is 
the effectiveness of each individual formula sold by 
each individual company. We are a credible source 
and clinical trials have proven that the essiac sold at 
this website is the most effective formula available. 
 
Brief History 
 
Rene Caisse was introduced to doctors at the Brusch 
Medical Center in Cambridge, Massachusetts in 1958. 
Rene Caisse, under the supervision of 18 doctors, 
performed a series of treatments on terminally ill 
cancer patients. Dr Charles Brusch, John F Kennedy’s 
personal physician, was Rene Caisse’s mentor during 
this time. Dr Brusch took a great interest in Rene 
Caisse’s ancient tonic as a traditional form of healing.  
 
The eight herb formula had results consistently better 
than all others during these eight years of trials. The 
positive results from the trials included cessation of 
pain, an overall feeling of wellbeing, improved sleep, 
increased appetite and energy, a decrease of nodular 
masses and a prolongation of life.  
 
Disclaimer: The statements regarding essiac tea have 
not been evaluated by the Food and Drug 
Administration. We cannot claim that this product is a 
cure, prevents disease or has beneficial medicinal 
properties. The information on this website or in 
emails is designed for educational purposes only. It is 
not intended to be a substitute for informed medical 
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advice or care. You should not use this information to 
diagnose or treat any health problems or illnesses. 
Consult your physician before starting any medical 
treatment. 
 
Benefits of Essiac Tea Include a Boosted Immune 
System and Detoxification. 
People from all over the world have realized the 
benefits of essiac tea. 
 
Relapse prevention for cancer patients never ends. 
Possibly the relapse prevention necessary for cancer 
survivors. 
 
An alternative cancer treatment used by many is 
essiac. 
 
An alternative cancer treatment many patients seek. 
Conventional and alternative treatment together make 
potent partners. . . . 

 
Excerpts from Exhibit A, advertisement on home page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/index.html]. 

 
b. Essiac Order Guide 

 
The first step in choosing how much essiac you 
need is to answer the following question: 
 
1. Do you have, or do you suspect you have, cancer 

or another major health problem?  
 

If your answer is yes, we recommend that you take the 
aggressive dose (9 oz. of tea per day). If your answer 
is no, we recommend that you take the maintenance 
dose (3 oz. of tea per day). Click on the appropriate 
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link (aggressive or maintenance dose) above to learn 
more about Essiac Tea Dosage Recommendations. 
  

Excerpt from Exhibit B, advertisement on linked web page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/ordering-essiac.html]. 

 
c. Essiac Tea FAQ and Premium Essiac Tea 4less 

Information. 
 
What are the benefits of using essiac?  
 
Essiac tea’s primary actions are to cleanse the body of 
impurities, restore energy levels, remove heavy metals 
and rebuild the immune system. These actions help 
restore the body to a level where it is able to use its 
own resources to defeat an illness. In other words, 
essiac rebuilds the immune system and improves the 
illness-defeating ability of the body so that the body 
can rid itself of the illness. For a list of possible 
benefits from essiac tea, please visit: Essiac Tea 
Benefits. 
 
Is essiac able to cure cancer or other serious 
illnesses?  
We cannot legally claim essiac is a cancer cure or a 
cure for any other disease. However, due to the 
beneficial properties of essiac tea listed above, many 
people who take essiac report a stronger immune 
system and increased health and well-being. With all 
of these positive improvements essiac tea causes in the 
body, the body becomes much better equipped to rid 
itself of disease. (Essiac is not a drug and is 
therefore not able to be FDA approved as a proven 
treatment).  
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Am I able to take essiac while receiving chemo-
therapy and/or radiation therapy?  
Yes. Essiac has a tendency to improve a person’s 
quality of life while receiving chemotherapy and/or 
radiation. However, chemotherapy and radiation 
therapy can destroy the chemicals and compounds of 
essiac tea diminishing the effects of essiac tea. To 
accommodate for this decrease in effective of the 
essiac, we recommend consuming the aggressive 
PLUS dose of 6 oz. of tea three times per day, rather 
than the regular aggressive dose of 3 oz. of tea three 
times per day. From our experience and 
experimentation, we’ve found that people on 
chemotherapy and radiation therapy tend to have best 
results taking 6 oz. three times per day. However, 
some have remained on 3 oz. three times per day and 
also had good results. Personally, if we had a loved 
one taking chemotherapy and/or radiation therapy, we 
would recommend 6 oz. three times per day to be on 
the safe side.  
 
Am I able to take essiac with other types of 
treatments?  
 
Yes, essiac is able to be taken with all types of 
treatments, alternative and traditional. Essiac will work 
in a complementary fashion with other types of 
treatments compounding the positive health effects. 
You are advised to consult with your practitioner. If 
you are concerned, ease into your essiac tea usage 
gradually, taking 2 or 1/3 of the full dose at first.  
 
When will I notice the benefits of taking essiac?  
This varies from individual to individual. Some people 
notice an increased sense of health, well-being and 
energy just days after starting essiac tea. It takes others 
weeks or even months to notice a tangible benefit. But, 
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for most people, an improvement in general health and 
well-being is experienced after one to two weeks if 
taking essiac tea regularly. Follow our essiac dosage 
recommendations for at least 5 months if you have 
cancerous tumors.  
 
What diseases/medical conditions are treated with 
essiac?  
Cancerous tumors, diabetes, leukemia, liver problems, 
high blood pressure, kidney ailments, high cholesterol, 
chronic pain, chronic fatigue, and hepatitis C are some 
of the more common diseases/medicals conditions 
treated with essiac. 
 
Why should I choose the eight herb essiac formula 
over the four herb formula?  
 
There are a several reasons for choosing the eight herb 
formula instead of the four herb formula. One reason is 
watercress. An important property of watercress is its 
cleansing ability. Watercress removes a residual 
component of sheep sorrel break down called oxalic 
acid. Oxalic acid will form stones (Kidney stones, etc) 
within the body. Without watercress, stone formation 
can happen in individuals who are susceptible. The 
four herb formula doesn’t have watercress but does 
have sheep sorrel. Secondly, red clover and blessed 
thistle both have proven anti-cancer properties. These 
herbs give the eight herb formula a cancer fighting 
advantage over the four herb formula. Thirdly, kelp is 
full of vitamins, minerals and other nutrients. Kelp is a 
strong immune system booster. Kelp is found only in 
the eight herb formula. Fourthly, four herb essiac was 
designed to have one of the herbs injected. If you are 
taking essiac as a tea and not injecting one of the 
herbs, it won’t be as effective. Finally, while four herb 
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essiac is targeted for liver detoxification, eight herb 
essiac results in liver and colon detoxification for a 
more complete detoxification. To read more about the 
merits of eight herb essiac and the history behind it, 
please visit:  
 

Excerpts from Exhibit C, advertisement on linked web page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/essiac-tea-faq.html]. 

 
d. Essiac Testimonials from People with Truly 

Amazing Testimony. 
 

A handful of our many essiac testimonials from 
people using our eight herb essiac can be found 
here:  
__________ 
 
April 9, 2005 
 
“Essiac tea is amazing. Let me tell you about my 
mother who has (or had) colon cancer. She is elderly 
and the doctors warned that she might not survive an 
operation to try and remove the tumors. We agreed 
that we would rather have her enjoy her last years as 
much as possible, living with us etc. rather than be in a 
hospital trying to recover from invasive surgery. We 
were on the fence about chemo but decided against it 
for the time being.  
 
We began giving her essiac tea last November, and we 
noticed that she seemed happier and more energetic 
almost right away. However, it wasn’t until February 
that we noticed some dark substance coming from her 
colon. At first it seemed to be stuck to her skin but 
after a few days it began falling off on its own while 
she was bathing. When we went back for testing the 
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doctors said the tumors seemed to be gone. Amazing. 
My mother continues to take essiac at maintenance 
dose, and actually the whole family is on it now 
because cancer runs in our family. Essiac is truly 
heaven-sent. Please add my account to your cancer 
testimonials page so that others will know how well it 
has worked for us.”  
__________ 
 
March 31, 2005  
 
“I have cancer and I need to order some more essiac 
tea. I need essiac sent to me as soon as possible. Let 
me tell you what happened to me . . . .  
 
I had become very sick with cancer last year. It got to 
the point that I was told I would be dead by December. 
I couldn’t stay awake for more than a few hours at a 
time, and I couldn’t speak clearly anymore. My tongue 
had swollen from the chemo.  
 
I heard about essiac tea and tried it as a last ditch effort 
to save my life. I continued the chemo but added 
essiac tea to my regimen. I couldn’t believe how 
quickly I noticed an increase in energy. Then my hair 
started growing back, both on my head and my 
eyelashes and such. A few months later, all my tumors 
were gone. My doctor said, “Whatever you’re doing, 
keep it up, this is a miracle!”  
 
I am religious and I believe that faith can heal. In 
addition, I believe the chemo and radiation helped me. 
However, I do not think I would be alive today if not 
for the essiac tea. The reason I say this is because, 
once my tumors were gone and I felt better, I ran out 
of essiac and didn’t buy more. I didn’t think I needed it 
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anymore. Well, I was wrong. My hair started falling 
out and I had no energy. My platelet count is up again. 
This started happening a little over a month ago, a few 
weeks after I stopped the essiac tea. I had been 
meaning to get more but I kept putting it off. My 
friend gave me some other tea to try, he called it 
“miracle tea.” I don’t know what was in it, but it did 
nothing for me. It’s not like essiac. Now I feel 
desperate: I need to get more essiac in me. I feel like 
crap without it and I’m worried that my tumors will 
come back, if they haven’t already.  
 
My doctor is worried also because I am obviously 
slipping. He says he can’t recommend essiac (which 
makes me so angry!) but we both know that it’s the 
only thing that has changed in my regimen. I 
recommend that everyone with cancer take essiac. I 
believe you should take traditional treatments like 
chemo in addition to essiac for best results. All I can 
go by is how I reacted, but it truly has been a miracle 
for me. Essiac tea is absolutely amazing and I feel it 
saved my life.”  
 
Heather 
__________ 
 
January 2005  
 
“I’m writing because my attorney (a good friend of 
mine) suggested that I take essiac tea. The doctors 
found a growth on my skin that appears not to be 
cancerous, but I’m not taking any chances. He 
affirmed that I should use essiac containing eight 
herbs, not the four-herb tea that is more commonly 
found. He recommended that I come to this site, as you 
people have been very helpful and the price is right. I 
guess he’s been pointing a lot of people your way.  
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I am optimistic because my friend’s wife was at one 
point diagnosed with stage IV pancreatic cancer that 
had metastasized to the liver, and now it’s been five 
years and she is alive and well. Granted, she was on 
chemotherapy at the same time she took the essiac. 
She began the chemo December 1999 and the essiac in 
February 2000. By April 2000 her condition had 
become stable, which was realistically the best they 
could hope for at the time.  
 
She continues to maintain relatively good health and 
although the tumors are still present, her condition is 
definitely stable and she generally feels well. Her 
husband switched to your eight-herb essiac when he 
found your website last month. He says that your herbs 
seem to be fresher than any he’s received before and 
his wife feels better than ever. I’m looking forward to 
trying the tea and hope it can do for me what it appears 
to be doing for so many others. At this point in my life 
(45) I am well aware of the need for preventive 
treatment, even if I am “healthy” for the time being.”  
 
Christine L., 
Nevada  
 

Excerpts from Exhibit D, advertisement on linked web page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/essiac-testimonials.html]. 

 
e. This Essiac Tea Formula is Comprised of the 

Perfect Balance of the Following Eight Herbs. 
 

The essiac tea formula from which we process our 
eight herb essiac is the last essiac tea formula Dr. 
Charles Brusch and Rene Caisse, R.N., researched and 
tested before the time of Rene Caisse’s death. They 
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worked together for many years attempting to 
incorporate additional herbs in with the original four 
essiac herbs in a ratio that would achieve optimal 
effectiveness. This research and patient testing was 
done at the Brusch Medical Center in Cambridge, 
Massachusetts on terminal cancer patients.  
 
Rene Caisse’s original four herb essiac was used by ill 
patients, often times terminal cancer patients, with 
positive results. This original formula consisted of 
burdock root, sheep sorrel, slippery elm bark and 
Turkey rhubarb root. Rene Caisse added four herbs, 
which she knew possessed amazing medicinal 
properties, to her original formula. These herbs had 
been used for years, and in some cases centuries, to 
heal the sick. These four herbs were blessed thistle, 
kelp, red clover and watercress. The medicinal 
properties of these herbs accomplished what Rene had 
set out to do. They enhanced the overall effectiveness 
of the original essiac tea formula making the original 
formula somewhat obselete. Why use something that’s 
good when you can use something that’s great?  
 
For an extensive overview on who Rene Caisse was 
and the history of essiac, click here: Rene Caisse and 
her essiac tea formula.  
 
The exact composition of the eight herb essiac tea 
formula is not known to the public at large. The eight 
different herbs are known, but the exact ratio of each 
herb in the essiac tea formula is not known. This 
formula is kept locked away. The only people having 
knowledge of the formula are the people who process 
the essiac tea herbs. And, they have been sworn to an 
oath to never divulge this formula. When these eight 
essiac tea herbs are measured, mixed and freshly 
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packaged, the way that only our company knows how, 
they make a superior essiac tea.  
 

Excerpt from Exhibit E, advertisement on linked web page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/essiac-tea-formula.html]. 

 
f. Essiac Dosage Recommendations 

 
Seven Main Categories of Essiac Dosage 
Recommendations 
 
Child Dosage is dependant on the weight of the child 
and the health conditions for which essiac will be used. 
Check out our simplified breakdown of essiac dosage 
for children. 
Dosage for Children  
 
Pet Dosage is determined by the health and weight of 
your animal. Check out a thorough breakdown of the 
aggressive and maintenance dosage regimens for your 
cat or dog. 
Pet Dosage Instructions  
 
Aggressive Dose is recommended if you have a 
serious illness. This is the standard essiac dosage 
recommended if you have cancer, diabetes or another 
serious medical condition. 
Aggressive Dosage Instructions  
 
Aggressive Dose PLUS is recommended for those 
who are receiving chemotherapy and/or radiation 
therapy. This dose is also recommended for those who 
have been given a terminal diagnosis. 
Aggressive PLUS Dosage Instructions 
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Maintenance Dose is recommended for those who 
have overcome an illness. This dose is recommended 
for at least six months AFTER your test results have 
returned to normal. 
Maintenance Dosage Instructions 

 
Preventive Dose is recommended for healthy 
individuals. This dose is to prevent health problems, 
disease and illness. This dosage is especially important 
for those who have a family history of cancer. 
Essiac Preventive Dosage  
 
Detoxification Dose is recommended if you wish to 
detoxify your body. The detoxification dose is for 
improved health, to prevent disease and illness, or to 
recover from disease or illness. Detoxification 
regimens are typically done for a fixed period of time. 
But, this dose can be continued indefinitely to maintain 
optimal health.  
Detoxification Dosage Instructions.  
 

Excerpt from Exhibit F, advertisement on linked web page of 
premium-essiac-tea-4less.com [www.premium-essiac-tea-
4less.com/essiac-dosage-recommendations.html]. 

 
g. Is Essiac a Cure All? 

 
Essiac tea has been used for many decades as a cure 
for a wide range of illnesses and diseases. The FDA 
hasn’t proven Essiac to have a beneficial effect as an 
herbal blend. However, the FDA has confirmed the 
eight individual essiac herbs do indeed have beneficial 
properties. Whether essiac tea is a cure or not 
according to the FDA isn’t the important point. The 
important consideration is whether essiac tea helps a 
person fight an illness on a case by case basis. It may 
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not help everybody, but it might help you or me on an 
individual basis.  
 
The Healthy Sense Directory - An excellent source 
of organized health information . . . The illnesses, 
diseases and conditions for which essiac tea has been 
used by people throughout the world are more than I 
can list. Some of the more common ailments are AIDS 
and HIV, diarrhea, constipation, high blood pressure, 
high cholesterol, internal and external cancers, benign 
and malignant tumor growth, chronic pain, diabetes, 
arthritis, kidney and bladder problems, ulcers, liver 
conditions, colon complications, sinus issues, gout, 
pneumonia and common chest colds. People use essiac 
for different reasons. Some are looking for a cure for 
conditions such as cancer. Others are looking to 
strengthen their immune system as a preventative 
measure. Essiac can be used in a variety of ways.  
 

Excerpt from Exhibit G, advertisement on linked web page of 
premium-essiac-tea4less.com [www.premium-essiac-tea-
4less.com/Cure.html ]. 

 
5. Through the means described in Paragraph 4, respondent 

has represented, expressly or by implication, that essiac tea is 
effective in the treatment or cure of cancer, HIV and AIDS, 
diarrhea, constipation, high blood pressure, high cholesterol, 
chronic pain, diabetes, arthritis, kidney and bladder problems, 
ulcers, liver conditions, colon complications, sinus issues, gout, 
hepatitis C, pneumonia and common chest colds.  

 
6. Through the means described in Paragraph 4, respondent 

has represented, expressly or by implication, that he possessed 
and relied upon a reasonable basis that substantiated the 
representations set forth in Paragraph 5, at the time the 
representations were made. 
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7. In truth and in fact, respondent did not possess and rely 
upon a reasonable basis that substantiated the representations set 
forth in Paragraph 5, at the time the representations were made. 
There is no reliable evidence that essiac tea is effective against 
any of the listed conditions. Therefore, the representation set forth 
in Paragraph 6 was, and is, false or misleading. 

 
8. Through the means described in Paragraph 4, respondent 

has represented, expressly or by implication, that the essiac tea 
sold by respondent has been clinically proven to be more effective 
than other forms or brands of essiac tea. 

 
9. In truth and in fact, essiac tea sold by respondent has not 

been clinically proven to be more effective than other forms or 
brands of essiac tea. Therefore, the representation set forth in 
Paragraph 8 was, and is, false or misleading. 

 
10. The acts and practices of respondent as alleged in this 

complaint constitute unfair or deceptive acts or practices, and the 
making of false advertisements, in or affecting commerce in 
violation of Sections 5(a) and 12 of the Federal Trade 
Commission Act. 
 

THEREFORE, the Federal Trade Commission, this twenty-
third day of October, 2008, has issued this Complaint against 
respondent. 
 

By the Commission. 
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Exhibit F 
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Decision and Order 
 

 

DARYL C. JENKS

DECISION AND ORDER 
 

The Federal Trade Commission having initiated an 
investigation of certain acts and practices of the respondent named 
in the caption hereof, and the respondent having been furnished 
thereafter with a copy of a draft complaint which the Bureau of 
Consumer Protection proposed to present to the Commission for 
its consideration and which, if issued by the Commission, would 
charge respondent with violations of the Federal Trade 
Commission Act; and  
 

The respondent and counsel for the Commission having 
thereafter executed an Agreement Containing Consent Order 
containing an admission by the respondent of all the jurisdictional 
facts set forth in the draft complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondent that the law has been 
violated as alleged in such complaint, or that the facts as alleged 
in such complaint, other than jurisdictional facts, are true, and 
waivers and other provisions as required by the Commission’s 
Rules; and 
 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the 
public record for a period of thirty (30) days, now in further 
conformity with the procedure prescribed in Section 2.34 of its 
Rules, the Commission hereby issues its complaint, makes the 
following jurisdictional findings, and enters the following order: 
 

1. Respondent Daryl C. Jenks is a resident of Michigan. His 
principal office or place of business is at 4245 Sundance 
Meadows, Howell, Michigan 48843. Individually or in concert 
with others, he formulates, directs, or controls the policies, acts, or 
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practices of the business operating under the trade name 
“Premium Essiac Tea 4less.” 

 
2. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the respondent, and the 
proceeding is in the public interest. 
 

ORDER 
 

DEFINITIONS 
 

For purposes of this Order, the following definitions shall 
apply: 
 

1. “Competent and reliable scientific evidence” shall mean 
tests, analyses, research, studies, or other evidence based 
on the expertise of professionals in the relevant area, that 
has been conducted and evaluated in an objective manner 
by persons qualified to do so, using procedures generally 
accepted in the profession to yield accurate and reliable 
results. 

 
2. “Commerce” shall mean as defined in Section 4 of the 

Federal Trade Commission Act, 15 U.S.C. § 44. 
 
3. “Food” and “drug” shall mean “food” and “drug” as 

defined in Section 15 of the FTC Act, 15 U.S.C. § 55. 
 
4. “Essiac Product” shall mean any product for which the 

term “Essiac” or “Caisse” appears on the product label or 
on any advertising or promotion, and any product 
containing burdock root, sheep sorrel, and slippery elm 
bark herbs, alone or with other ingredients. 

 
5. “Endorsement” shall mean any advertising message 

(including verbal statements, demonstrations, or depictions 
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of the name, signature, likeness or other identifying 
personal characteristics of an individual or the name or 
seal of an organization) which message consumers are 
likely to believe reflects the opinions, beliefs, findings or 
experience of a party other than the sponsoring advertiser. 
The party whose opinions, beliefs, findings or experience 
the message appears to reflect will be called the endorser 
and may be an individual, group or institution. 

 
6. Unless otherwise specified “Respondent” shall mean 

Daryl C. Jenks, individually and doing business as 
Premium Essiac Tea 4less, and his agents, representatives 
and employees. 

 
7.  “Covered product or service” means any food, dietary 

supplement, or drug, including, but not limited to any 
Essiac Product; or any health-related product, service, or 
program. 

 
I. 

 
IT IS ORDERED that Respondent, directly or through any 

corporation, subsidiary, division, trade name, or other device, in 
connection with the advertising, promotion, offering for sale, or 
sale of any Essiac Product or any other covered product or 
service, in or affecting commerce, shall not represent, in any 
manner, expressly or by implication, including through the use of 
a product name or endorsement, that 
 

A. Such product or service is effective in the treatment, cure, 
or prevention of any disease or condition, or 

 
B. Such product or service is superior to other similar 

products or services, 
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unless the representation is true, not misleading, and, at the time it 
is made, Respondent possesses and relies upon competent and 
reliable scientific evidence that substantiates the representation. 
 

II. 
 

IT IS FURTHER ORDERED that Respondent, directly or 
through any corporation, subsidiary, division, trade name, or other 
device, in connection with the advertising, promotion, offering for 
sale, or sale of any covered product or service, in or affecting 
commerce, shall not make any representation, in any manner, 
expressly or by implication, including through the use of a 
product name or endorsement, about the absolute or comparative 
benefits, performance, efficacy, safety, or side effects of such 
covered product or service unless the claim is true, non-
misleading, and, at the time it is made, Respondent possesses and 
relies upon competent and reliable scientific evidence that 
substantiates the representation. 
 

III. 
 

IT IS FURTHER ORDERED that Respondent, directly or 
through any corporation, subsidiary, division, trade name, or other 
device, in connection with the advertising, promotion, offering for 
sale, or sale of any covered product or service, in or affecting 
commerce, shall not misrepresent, in any manner, expressly or by 
implication, including through the use of a product name or 
endorsement, the existence, contents, validity, results, 
conclusions, or interpretations of any test, study, or research. 
 

IV. 
 

IT IS FURTHER ORDERED that: 
 

A. Nothing in this order shall prohibit Respondent from 
making any representation for any drug that is permitted in 
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labeling for such drug under any tentative final or final 
standard promulgated by the Food and Drug 
Administration, or under any new drug application 
approved by the Food and Drug Administration; and 

 
B. Nothing in this order shall prohibit Respondent from 

making any representation for any product that is 
specifically permitted in labeling for such product by 
regulations promulgated by the Food and Drug 
Administration pursuant to the Nutrition Labeling and 
Education Act of 1990.  

 
V. 

 
IT IS FURTHER ORDERED that Respondent shall: 

 
A. Within seven (7) days after service of the Order upon 

Respondent, deliver to the Commission a list, in the form 
of a sworn affidavit, of all consumers that can be identified 
from Respondent’s records who purchased an Essiac 
Product from Respondent on or after January 1, 2003. 
Such list shall include each consumer’s name and address, 
and, if available, the telephone number and email address 
of each consumer and the full purchase price, including 
shipping, handling, and taxes, of any Essiac Product 
purchased from Respondent. 

 
B. Within thirty (30) days after service of the Order upon 

Respondent, send by first class mail, with postage prepaid, 
an exact copy of the notice attached hereto as Attachment 
A, showing the date of mailing, to each person who can be 
identified from Respondent’s records who purchased 
Respondent’s Essiac Product between January 1, 2003, 
and the date Respondent executed this Order. This mailing 
shall not include any other document. 

 



FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 144 

 
Decision and Order 

 

 
 

714 

C. Except as provided in this Order, Respondent, directly or 
through any corporation, subsidiary, division, trade name, 
or other device, shall not sell, rent, lease, transfer, or 
otherwise disclose the name, address, telephone number, 
credit card number, bank account number, email address, 
or other identifying information of any person who paid 
any money to Respondent, at any time prior to date this 
Order becomes final, in connection with the purchase of 
any Essiac Product. Provided, however, that Respondent 
may disclose such identifying information as required in 
Subpart A above, or to any law enforcement agency, or as 
required by any law, regulation, or court order. 

 
VI. 

 
IT IS FURTHER ORDERED that Respondent shall, for five 

(5) years after the last date of dissemination of any representation 
covered by this order, maintain and upon reasonable notice make 
available to the Federal Trade Commission for inspection and 
copying: 
 

A. All advertisements and promotional materials containing 
the representation; 

 
B. All materials that were relied upon in disseminating the 

representation; and 
 
C. All tests, reports, studies, surveys, demonstrations, or 

other evidence in their possession or control that 
contradict, qualify, or call into question the representation, 
or the basis relied upon for the representation, including 
complaints and other communications with consumers or 
with governmental or consumer protection organizations. 
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VII. 
 

IT IS FURTHER ORDERED that Respondent shall deliver 
a copy of this order to all current and future principals, officers, 
directors, and other employees with managerial authority having 
responsibilities with respect to the subject matter of this order, and 
shall secure from each such person a signed and dated statement 
acknowledging receipt of the order. Respondent shall deliver this 
order to current personnel within thirty (30) days after the date of 
service of this order, and to future personnel within thirty (30) 
days after the person assumes such position or responsibilities. 
 

VIII. 
 

IT IS FURTHER ORDERED that Respondent, for a period 
of ten (10) years after the date of issuance of this order, shall 
notify the Commission of the discontinuance of his individual 
current business or employment, or of his individual affiliation 
with any new business or employment. The notice shall include 
Respondent’s new business address and telephone number and a 
description of the nature of the business or employment and his 
duties and responsibilities. All notices required by this Part and 
Part IX below shall be sent by certified mail to the Associate 
Director, Division of Enforcement, Bureau of Consumer 
Protection, Federal Trade Commission, 600 Pennsylvania 
Avenue, N.W., Washington, D.C. 20580. 
 

IX. 
 

IT IS FURTHER ORDERED that Respondent shall, within 
sixty (60) days after service of this order, and, upon reasonable 
notice, at such other times as the Federal Trade Commission may 
require, file with the Commission a report, in writing, setting forth 
in detail the manner and form in which he has complied with this 
order. 
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X. 
 

IT IS FURTHER ORDERED that this order will terminate 
on October 23, 2028, or twenty (20) years from the most recent 
date that the United States or the Federal Trade Commission files 
a complaint (with or without an accompanying consent decree) in 
federal court alleging any violation of the order, whichever comes 
later; provided, however, that the filing of such a complaint will 
not affect the duration of: 
 

A. Any Part in this order that terminates in less than twenty 
(20) years; 

 
B. This order’s application to any Respondent that is not 

named as a defendant in such complaint; and 
 
C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 
 

Provided further, that if such complaint is dismissed or a federal 
court rules that the Respondent did not violate any provision of 
the order, and the dismissal or ruling is either not appealed or 
upheld on appeal, then the order will terminate according to this 
Part as though the complaint had never been filed, except that the 
order will not terminate between the date such complaint is filed 
and the later of the deadline for appealing such dismissal or ruling 
and the date such dismissal or ruling is upheld on appeal. 
 

By the Commission. 
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ATTACHMENT A 
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC 
COMMENT 

 
The Federal Trade Commission has accepted, subject to final 

approval, an agreement containing a consent order from Daryl C. 
Jenks, individually, and d/b/a Premium Essiac Tea 4less 
(“respondent”). 

 
The proposed consent order has been placed on the public 

record for thirty (30) days for reception of comments by interested 
persons. Comments received during this period will become part 
of the public record. After thirty (30) days, the Commission will 
again review the agreement and the comments received, and will 
decide whether it should withdraw from the agreement or make 
final the agreement's proposed order. 

 
This matter concerns the advertising and promotion of a 

product known as Premium Essiac Tea, a powder for making a tea 
beverage that, according to its label, contains: burdock root, 
rhubarb root, sheep sorrel, slippery elm, watercress, blessed 
thistle, red clover, and kelp. The Commission's complaint charges 
that respondent claimed that Premium Essiac Tea was effective to 
treat, prevent or cure cancer and other serious diseases. The 
complaint alleges that respondent did not have a reasonable basis 
for this claim. The complaint also charges that respondent claimed 
that Premium Essiac Tea was clinically proven to be superior to 
other types of essiac tea. The complaint alleges that this claim was 
false. The proposed consent order contains provisions designed to 
prevent respondent from engaging in similar acts and practices in 
the future. 

 
Part I requires respondent to have competent and reliable 

scientific evidence substantiating any claim that any covered 
product or service is effective in the treatment, cure or prevention 
of any disease or condition, or is superior to other similar products 
or services. A “covered product or service” is defined as any food, 
dietary supplement or drug, including, but not limited to any 
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essiac tea product; or any health-related product, service or 
program. Part II requires that any future claim about the absolute 
or comparative benefits, performance, efficacy, safety or side 
effects of any covered product or service be truthful and 
supported by competent and reliable scientific evidence. 

 
Part III of the consent order prohibits the misrepresentation of 

the results of any test, study or research in connection with the 
advertising, promotion or sale of any covered product or service. 

 
Part IV of the proposed order provides that the order does not 

prohibit respondent from making representations for any drug that 
are permitted in labeling for the drug under any tentative or final 
Food and Drug Administration (“FDA”) standard or under any 
new drug application approved by the FDA; and representations 
for any product that are specifically permitted in labeling for that 
product by regulations issued by the FDA under the Nutrition 
Labeling and Education Act of 1990. 

 
Part V.A. of the proposed order requires respondent to provide 

a list of all purchasers of Premium Essiac Tea to the Commission. 
Part V.B. requires respondent to mail to each purchaser a letter 
describing the scientific evidence related to essiac tea. Part V.C. 
prohibits respondent from providing any identifying information 
about his purchasers to anyone other than a law enforcement 
agency or as required by law. 

 
Parts VI though IX of the proposed order require respondent 

to keep copies of relevant advertisements and materials that 
substantiate claims made in the advertisements; to provide copies 
of the order to certain of his employees; to notify the Commission 
of any changes in employment that might affect compliance 
obligations under the order; and to file compliance reports with 
the Commission. Part X provides that the order will terminate afer 
twenty (20) years under certain circumstances. 
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The purpose of this analysis is to facilitate public comment on 
the proposed order, and is not intended to constitute an official 
interpretation of the agreement and proposed order or to modify in 
any way their terms. 
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IN THE MATTER OF  
 

HEXION LLC 
AND 

HUNTSMAN CORPORATION 
 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL 

TRADE COMMISSION ACT 
 

Docket C-4235; File No. 071 0212 
Complaint, October 2, 2008 – Decision, November 13, 2008 

 
This consent order addresses the proposed acquisition of Huntsman 
Corporation by Hexion LLC. The companies have been primary competitors in 
the development, manufacture, marketing, and sale of specialty epoxy resins. In 
addition, Hexion is a supplier of formaldehyde to three of the four producers of 
methyl diisocyanate or diphenylmethane diisocyanate (MDI) in the United 
States, of which Huntsman is one. To address competition concerns in the 
specialty epoxy resin market, the order calls for Hexion to divest its specialty 
epoxy business to Spolek Pro Chemickou A Hutni Vyrobu or another 
Commission-approved buyer, including facilities in Germany and the United 
States and their related assets. The order requires that Hexion provide for 
comprehensive and timely technology transfer to the acquirer, and that Hexion 
license or assign to the acquirer all intellectual property related to the 
production of specialty epoxy resins. To address concerns that the acquisition 
would increase the likelihood of coordinated interaction among competitors in 
the MDI market, the order requires Hexion to institute procedures to ensure that 
its acquired MDI business not have access directly or indirectly to 
competitively sensitive non-public information obtained by its formaldehyde 
division from other MDI producers. The order prohibits Hexion from using any 
competitively sensitive non-public information obtained from its competitors in 
an anticompetitive manner. The order provides that the Commission may 
appoint an Interim Monitor to ensure that the respondents comply with all of 
their obligations and perform all of their responsibilities. If the respondents 
have not fully complied with the obligations to assign, grant, license, divest, 
transfer, deliver, or otherwise convey relevant assets as required by the order, 
the Commission may appoint a Divestiture Trustee to do so. The order also 
requires the respondents to notify the Commission of any proposed dissolution 
of respondents; any proposed acquisition, merger or consolidation; or any other 
change in respondents, if such change might affect compliance obligations 
arising out of the order. 
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Participants 
 

For the Commission:  Roberta S. Baruch, Wallace W. 
Easterling, Sebastian Lorigo, Angelike Mina, David Morris, 
Catharine M. Moscatelli, Phillip Runco, Jaqueline Tapp, Leonor 
Velaquez, and David A. Von Nirschl. 

 
For the Respondents:  Jonathan M. Rich and Willard K. Tom, 

Morgan, Lewis & Bockius LLP; and William R. Vigdor, Vinson & 
Elkins. 
 

COMPLAINT 
 

Pursuant to the provisions of the Federal Trade Commission 
Act and of the Clayton Act, and by virtue of the authority vested 
by said Acts, the Federal Trade Commission (the “Commission”), 
having reason to believe that respondents Hexion LLC 
(“Hexion”), a corporation, and Huntsman Corporation 
(“Huntsman”), both subject to the jurisdiction of the Commission, 
have agreed to an acquisition of Huntsman by Hexion in violation 
of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. § 45, and it appearing to the Commission that a proceeding 
in respect thereof would be in the public interest, hereby issues its 
Complaint, stating its charges as follows: 
 

I.  RESPONDENTS 
 

1. Respondent Hexion LLC is a corporation organized and 
existing under the laws of the State of Delaware, with its principal 
place of business at 180 East Broad Street, Columbus, OH, 43215. 
Hexion LLC, through its Hexion Specialty Chemicals, Inc. 
subsidiary, is engaged in a wide variety of businesses, including 
the development, manufacture, marketing, and sale of specialty 
epoxy resins and formaldehyde. 
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2. Respondent Huntsman is a corporation organized and 
existing under the laws of the State of Delaware, with its principal 
place of business at 500 Huntsman Way Salt Lake City, Utah, 
84108. Huntsman is a global company engaged in a wide variety 
of businesses, including the development, manufacture, 
marketing, and sale of Specialty Epoxy Resins and Methyl 
Diisocyanate or Diphenylmethane Diisocyanate (“MDI”). 
 

II.  JURISDICTION 
 

3. Huntsman and Hexion are, and at all times relevant herein 
have been, engaged in commerce as “commerce” is defined in 
Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12, and are 
corporations whose businesses are in or affect commerce as 
“commerce” is defined in Section 4 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. § 44. 
 

III.  THE PROPOSED TRANSACTION 
 

4. Hexion has proposed to acquire Huntsman. The 
acquisition agreement requires Hexion to pay approximately 
$10.6 billion. Pursuant to that agreement, Hexion will acquire 
Huntsman shares and certain outstanding debts of Huntsman. 

 
IV.  THE RELEVANT PRODUCT MARKETS 

 
5. Paragraphs 1-4 are incorporated by reference as if fully set 

forth herein. 
 

A. Specialty Epoxy Resins 
 

6. One relevant line of commerce within which to analyze 
the likely effects of the proposed transaction is the market for 
Specialty Epoxy Resins. Specialty Epoxy Resins are value added 
high performance epoxy resin products, including, but not limited 
to, blends, formulations, advanced resins, as well as 
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multifunctional resins. The Specialty Epoxy resins sold into each 
application segment constitute distinct application specific end-
use product markets. These resins are sold in conjunction with 
curing agents, modifiers, and other ingredients and components 
necessary to the use of these resins. 

 
7. For example, Specialty Epoxy Resins are used in 

aerospace and wind turbine blade applications because of their 
heat resistance and mechanical properties. In aerospace composite 
applications they provide low weight, thermal reliability, and 
exceptional mechanical properties. Specialty Epoxy Resins are 
used in wind blade application because of, among other things, 
their low weight, tensile strength, and dimensional stability. 
Consequently, there are no practical and cost effective substitutes 
for these products. Each of the end-use application markets is 
highly concentrated as there are few qualified suppliers of 
Specialty Epoxy Resins for these applications. 
 

8. Due to their enhanced performance, as compared to basic 
epoxy resins and other chemicals, Specialty Epoxy Resins are 
used in a wide range of demanding applications where enhanced 
performance is required. Due to their superior properties and cost-
effectiveness, customers have stated they would not switch away 
from Specialty Epoxy Resins in response to a small but significant 
and non-transitory increase in their price. 
 

9. The relevant geographic area within which to analyze the 
likely effects of the proposed transaction in the market for the 
production and sale of Specialty Epoxy Resins is North America. 
Due to the need for domestic supply and customer qualification 
requirements, among other impediments, customers in North 
America would not switch to foreign firms to any appreciable 
degree in response to a small but significant and non-transitory 
increase in their price. 
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B. The Methyl Diisocyanate or Diphenylmethane 
Diisocyanate (“MDI”) Market 

 
10. Another relevant line of commerce within which to 

analyze the likely effects of the proposed transaction is the Methyl 
Diisocyanate or Diphenylmethane Diisocyanate (“MDI”) market. 
The terms Methyl Diisocyanate and Diphenylmethane 
Diisocyanate are synonymous.  MDI is a chemical that comes in 
various forms, but the bulk of sales are in the polymeric form 
(similar to the form in which plastics are produced). MDI is used 
to manufacture polyurethane foam (rigid and flexible), binders, 
and polyurethane elastomers. It is a chemical used in various 
applications, including construction insulation, refrigeration, and 
composite wood products. Because of its desirable properties, 
customers have stated they would not switch to other chemicals in 
response to a small but significant and non-transitory increase in 
the price of MDI. 
 

11. Formaldehyde is a versatile chemical and an essential 
ingredient used in the manufacture of MDI. It provides useful 
characteristics such as desirable insulating and mechanical 
properties. Moreover, its use in MDI provides consumers with the 
benefit of its desirable characteristics, while avoiding some of the 
harmful characteristics associated with the use of pure 
formaldehyde, which is a carcinogen. Formaldehyde is also used 
in a variety of applications other than MDI, including particle 
boards, oriented strand boards, laminates, and adhesives 
 

12. The relevant geographic area within which to analyze the 
likely effects of the proposed transaction in the MDI market is 
North America. MDI imports are minimal as it is generally 
consumed in the geographic region in which it is produced. 
Moreover, it is not practical to import these products due to the 
deterioration of these products during transport over long 
distances. Consequently, there are minimal imports of MDI into 
North America and customers in North America would not switch 
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to foreign firms to any appreciable degree in response to a small 
but significant and non-transitory increase in their price. 
 

V.  MARKET STRUCTURE 
 

13. The overall market for Specialty Epoxy Resins is highly 
concentrated. Additionally, as stated above, each of the 
application specific end-use markets is also highly concentrated. 
Hexion and Huntsman are leading competitors in the design, 
manufacture, and sale of Specialty Epoxy Resins accounting for 
between 60 and 90 percent of sales in the various application 
specific end-use markets in North America. Hexion and 
Huntsman each had close to $1 billion in sales of Specialty Epoxy 
Resins in 2007. 
 

14. The market for MDI is highly concentrated. There are only 
four producers of MDI in the United States: Huntsman, Dow 
Chemical, BASF, and Bayer. MDI imports are minimal as it is 
generally consumed in the geographic region in which it is 
produced. Hexion supplies formaldehyde to all the U.S. MDI 
producers, except Dow. Consequently, the market for MDI and 
the formaldehyde used in its production is highly concentrated. 
Total U.S. sales of MDI in 2007 were approximately $2 billion. 
 

15. Hexion, as a supplier of formaldehyde to MDI producers, 
receives competitively sensitive non-public information from 
three of the four MDI producers in North America. Such 
information includes, but is not limited to, MDI production 
forecasts, MDI demand forecasts and updates to these forecasts on 
a weekly basis as well as projected long term MDI demand 
forecasts for the next 6 to 12 months, and schedules for periodic 
shutdowns of MDI production facilities. 
 

VI.  CONDITIONS OF ENTRY 
 

16. Entry into the overall Specialty Epoxy Resins market and 
the various application specific end-use markets in North America 
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would not be timely, likely, or sufficient in magnitude, character, 
and scope to deter or counteract the anticompetitive effects of the 
merger. 
 

17. Entry into the MDI market would not be timely, likely, or 
sufficient in magnitude, character, and scope to deter or 
counteract the anticompetitive effects of the merger. 
 

18. In the Specialty Epoxy Resins market and the various 
application specific end-use markets in North America, it is costly 
to build facilities to produce these resins and the entrant is 
required to incur substantial sunk costs. Respondents have 
portfolios of over 100 patents covering their resins, and long and 
costly qualification requirements and capacity constraints add to 
the difficulty of entry, among other things. In the MDI market, 
entry takes several years and is very expensive with a significant 
sunk cost component included in MDI entry costs. 
 

VII.  COMPETITIVE EFFECTS OF THE PROPOSED 
ACQUISITION 

 
19. The effects of the transaction, if consummated, may be 

substantially to lessen competition and tend to create a monopoly 
in each of the relevant markets in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the 
FTC Act, as amended, 15 U.S.C. § 45; in the following ways, 
among others: 
 

a. by eliminating actual, direct, and substantial 
competition between Hexion and Huntsman in the Specialty 
Epoxy Resins market and the various application specific end-
use markets in North America; 

 
b. by increasing the likelihood that Hexion will exercise 

market power unilaterally in the market for Specialty Epoxy 
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Resins and the various application specific end-use markets in 
North America; and 

 
c. by increasing the likelihood of coordinated interaction 

among competitors in the market for MDI. 
 

20. The agreement described in Paragraph 4 constitutes a 
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. § 
45. 
 

21. The merger described in Paragraph 4, if consummated, 
would constitute a violation of Section 5 of the FTC Act, as 
amended, 15 U.S.C. § 45, and Section 7 of the Clayton Act, as 
amended, 15 U.S.C. § 18. 
 

WHEREFORE, THE PREMISES CONSIDERED, the 
Federal Trade Commission on this second day of October, 2008, 
issues its Complaint against said Respondents. 
 

By the Commission. 
 
 
 
 
 
 

ORDER TO MAINTAIN ASSETS 
 
The Federal Trade Commission (“Commission”), having 

initiated an investigation of the proposed acquisition by 
Respondent Hexion LLC (“Hexion”) of Respondent Huntsman 
Corporation (“Huntsman”), and Respondents having been 
furnished thereafter with a copy of a draft of Complaint that the 
Bureau of Competition proposed to present to the Commission for 
its consideration and that, if issued by the Commission, would 
charge Respondents with violations of Section 7 of the Clayton 
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Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. § 45; and 

 
Respondents, their attorneys, and counsel for the Commission 

having thereafter executed an Agreement Containing Consent 
Orders (“Consent Agreement”), containing an admission by 
Respondents of all the jurisdictional facts set forth in the aforesaid 
draft of Complaint, a statement that the signing of said Consent 
Agreement is for settlement purposes only and does not constitute 
an admission by Respondents that the law has been violated as 
alleged in such Complaint, or that the facts as alleged in such 
Complaint, other than jurisdictional facts, are true, and waivers 
and other provisions as required by the Commission’s Rules; and 

 
The Commission having thereafter considered the matter and 

having determined to accept the executed Consent Agreement and 
to place such Consent Agreement on the public record for a period 
of thirty (30) days for the receipt and consideration of public 
comments, now in further conformity with the procedure 
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the 
Commission hereby issues its Complaint, makes the following 
jurisdictional findings and issues this Order to Maintain Assets: 

 
1. Respondent Hexion LLC is a limited liability company 

organized, existing and doing business under and by virtue of the 
laws of State of Delaware, with its headquarters address c/o 
Hexion Specialty Chemicals, Inc., 180 East Broad Street, 
Columbus, Ohio 43215. 

 
2. Respondent Huntsman Corporation is a corporation 

organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its headquarters address at 500 
Huntsman Way, Salt Lake City, Utah 84108. 
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3. The Commission has jurisdiction of the subject matter of 
this proceeding and of Respondents, and the proceeding is in the 
public interest. 

 
ORDER 

 
I. 

 
IT IS ORDERED that, as used in this Order to Maintain 

Assets, the following definitions and the definitions used in the 
Consent Agreement and the proposed Decision and Order (and 
when made final, the Decision and Order), which are incorporated 
herein by reference and made a part hereof, shall apply: 

 
A. “Hexion” means Hexion LLC, its directors, officers, 

employees, agents, representatives, successors, and 
assigns; and its joint ventures, subsidiaries, divisions, 
groups and affiliates in each case controlled by Hexion 
(including, but not limited to, Hexion Specialty 
Chemicals, Inc., Nimbus Merger Sub Inc. and Hexion 
Specialty Chemicals GmbH) and the respective directors, 
officers, employees, agents, representatives, successors, 
and assigns of each.  After the Acquisition, Hexion shall 
include Huntsman. 

 
B. “Huntsman” means Huntsman Corporation, its directors, 

officers, employees, agents, representatives, successors, 
and assigns; and its joint ventures, subsidiaries, divisions, 
groups and affiliates in each case controlled by Huntsman, 
and the respective directors, officers, employees, agents, 
representatives, successors, and assigns of each. 

 
C. “Respondents” mean Hexion and Huntsman, individually 

and collectively. 
 

D. “Decision and Order” means the: 
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1. Proposed Decision and Order contained in the Consent 
Agreement in this matter until the issuance of a final 
Decision and Order by the Commission; and 

 
2. Final Decision and Order issued by the Commission 

following the issuance and service of a final Decision 
and Order by the Commission. 

 
E. “Interim Monitor” means any monitor appointed pursuant 

to Paragraph IV of this Order to Maintain Assets or 
Paragraph V of the Decision and Order. 

 
F. “Orders” means the Decision and Order and this Order to 

Maintain Assets. 
 

G. “Commission” means the Federal Trade Commission. 
 

H. “Specialty Epoxy Resin Product Business(es)” means 
Respondent Hexion’s business throughout the World 
related to all of the Specialty Epoxy Resin Products, 
including the research, Development, manufacture, 
distribution, marketing, and sale of each Specialty Epoxy 
Resin Product and the assets related to such business, 
including, but not limited to, the Specialty Epoxy Resin 
Product Assets. 

 
I. “Pre-Acquisition Marketing Plan” means any marketing or 

sales plan that was planned or implemented within the 
period immediately prior to the Acquisition and without 
consideration of the influence of the pending Acquisition 
for the Specialty Epoxy Resin Product Business. 

 
II. 

 
IT IS FURTHER ORDERED that from the date this Order 

to Maintain Assets becomes final: 
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A. Until Respondents fully transfer the Specialty Epoxy 
Resin Product Assets to the Acquirer, Respondents shall 
take such actions as are necessary to maintain the full 
economic viability, marketability and competitiveness of 
the Specialty Epoxy Resin Product Business, to minimize 
any risk of loss of competitive potential for the Specialty 
Epoxy Resin Product Business, and to prevent the 
destruction, removal, wasting, deterioration, or impairment 
of the Specialty Epoxy Resin Product Business except for 
ordinary wear and tear.  Respondents shall not sell, 
transfer, encumber or otherwise impair the Specialty 
Epoxy Resin Product Assets (other than in the manner 
prescribed in the Decision and Order) nor take any action 
that lessens the full economic viability, marketability or 
competitiveness of the Specialty Epoxy Resin Product 
Business. 

 
B. Respondent Hexion shall retain all of Respondent 

Hexion’s, rights, title, and interest in the InfraTec Assets, 
until such assets are transferred by Respondent Hexion to 
the Acquirer pursuant to the Decision and Order. 

 
C. Prior to the Effective Date and as a condition precedent to 

the consummation of the Acquisition, Respondents shall 
secure all consents and waivers from all Third Parties 
(including, without limitation, such consents and waivers 
related to the InfraTec Assets) that are necessary to permit 
Respondents to divest the Specialty Epoxy Resin Product 
Assets required to be divested pursuant to the Decision 
and Order to the Acquirer, and/or to permit such Acquirer 
to continue the research, Development, manufacture, sale, 
marketing or distribution of the Specialty Epoxy Resin 
Products; 

 
provided, however, Respondents may satisfy this 
requirement by certifying that the Acquirer has executed 
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all such agreements directly with each of the relevant 
Third Parties. 

 
D. Until Respondents fully transfer the Specialty Epoxy 

Resin Product Assets to the Acquirer, Respondents shall 
maintain the operations of the Specialty Epoxy Resin 
Product Business in the regular and ordinary course of 
business and in accordance with past practice (including 
regular repair and maintenance of the assets of such 
Business) and/or as may be necessary to preserve the 
marketability, viability, and competitiveness of the 
Specialty Epoxy Resin Product Business and shall use 
their best efforts to preserve the existing relationships with 
the following:  suppliers; vendors and distributors, 
including, but not limited to, the High Volume Accounts; 
customers; Agencies; employees; and others having 
business relations with the Specialty Epoxy Resin Product 
Business.  Respondents’ responsibilities shall include, but 
are not limited to, the following: 

 
1. Respondents shall provide the Specialty Epoxy Resin 

Product Business with sufficient working capital to 
operate at least at current rates of operation, to meet all 
capital calls with respect to such Business and to carry 
on, at least at their scheduled pace, all capital projects, 
business plans and promotional activities for the 
Specialty Epoxy Resin Product Business;  

 
2. Respondents shall continue, at least at their scheduled 

pace, any additional expenditures for the Specialty 
Epoxy Resin Product Business authorized prior to the 
date the Consent Agreement was signed by 
Respondents including, but not limited to, all research, 
Development, manufacture, distribution, marketing 
and sales expenditures; 
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3. Respondents shall provide such resources as may be 
necessary to respond to competition against the 
Specialty Epoxy Resin Products and/or to prevent any 
diminution in sales of the Specialty Epoxy Resin 
Products during and after the Acquisition process and 
prior to divestiture of the related Specialty Epoxy 
Resin Product Assets; 

 
4. Respondents shall provide such resources as may be 

necessary to maintain the competitive strength and 
positioning of the Specialty Epoxy Resin Products at 
the High Volume Accounts; 

 
5. Respondents shall make available for use by the 

Specialty Epoxy Resin Product Business funds 
sufficient to perform all routine maintenance and all 
other maintenance as may be necessary to, and all 
replacements of, the assets related to such business, 
including the Specialty Epoxy Resin Product Assets; 

 
6. Respondents shall provide the Specialty Epoxy Resin 

Product Business with such funds as are necessary to 
maintain the full economic viability, marketability and 
competitiveness of the Specialty Epoxy Resin Product 
Business; and 

 
7. Respondents shall provide such support services to the 

Specialty Epoxy Resin Product Business as were being 
provided to these Business by Respondents as of the 
date the Consent Agreement was signed by 
Respondents. 

 
E. Until Respondents fully transfer the Specialty Epoxy 

Resin Product Assets to the Acquirer, Respondents shall 
maintain a work force at least as equivalent in size, 
training, and expertise to what has been associated with 
the Specialty Epoxy Resin Products for the relevant 
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Specialty Epoxy Resin Product’s most recent Pre-
Acquisition Marketing Plan. 

 
F. Until the Closing Date for each respective set of Specialty 

Epoxy Resin Product Assets, Respondents shall provide 
all the related Specialty Epoxy Resin Product Core 
Employees with reasonable financial incentives to 
continue in their positions and to research, Develop, and 
manufacture the relevant Specialty Epoxy Resin Products 
consistent with past practices and/or as may be necessary 
to preserve the marketability, viability and 
competitiveness of such Specialty Epoxy Resin Products 
pending divestiture and to ensure successful execution of 
the Pre-Acquisition Marketing Plans related to the relevant 
Specialty Epoxy Resin Products.  Such incentives shall 
include a continuation of all employee benefits offered by 
Respondents until the Closing Date for the divestiture of 
the respective Specialty Epoxy Resin Product Assets has 
occurred, including regularly scheduled raises, bonuses, 
vesting of pension benefits (as permitted by Law), and 
additional incentives as may be necessary to prevent any 
diminution of the relevant Specialty Epoxy Resin 
Product’s competitiveness. 

 
G. Respondents shall, during the Specialty Epoxy Resin 

Product Employee Access Period, not interfere with the 
hiring or employing by the relevant Acquirer of Specialty 
Epoxy Resin Product Core Employees, and shall remove 
any impediments within the control of Respondents that 
may deter these employees from accepting employment 
with such Acquirer, including, but not limited to, any 
noncompete provisions of employment or other contracts 
with Respondents that would affect the ability or incentive 
of those individuals to be employed by such Acquirer.  In 
addition, Respondents shall not make any counteroffer to a 
Specialty Epoxy Resin Product Core Employee who 
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receives a written offer of employment from the relevant 
Acquirer; 

 
provided, however, subject to the conditions of continued 
employment prescribed in this Order, this Paragraph II.G. 
shall not prohibit Respondents from continuing to employ 
any Specialty Epoxy Resin Product Core Employee under 
the terms of such employee’s employment with 
Respondents prior to the date of the written offer of 
employment from the Acquirer to such employee. 

 
H. Pending divestiture of the Specialty Epoxy Resin Product 

Assets, Respondents shall: 
 

1. not use, directly or indirectly, any such Confidential 
Business Information related to the research, 
Development, manufacturing, marketing, or sale of the 
Specialty Epoxy Resin relevant other than as necessary 
to comply with the following: 

 
a. the requirements of the Orders; 

 
b. Respondents’ obligations to the Acquirer under the 

terms of any Remedial Agreement related to 
Specialty Epoxy Resin Products; or 

 
c. applicable Law; 

 
2. not disclose or convey any such Confidential Business 

Information, directly or indirectly, to any person 
except the Acquirer or other persons specifically 
authorized by the Acquirer to receive such 
information;  

 
3. not provide, disclose or otherwise make available, 

directly or indirectly, any such Confidential Business 
Information related to the marketing or sales of the 
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Specialty Epoxy Resin Products to the employees 
associated with business related to those Retained 
Products that are used or suitable for use in commerce 
for the same or similar purposes as the Specialty 
Epoxy Resin Products; and 

 
4. shall institute procedures and requirements to ensure 

that the above-described employees: 
 

a. do not  provide, disclose or otherwise make 
available, directly or indirectly, any  Confidential 
Business Information in contravention of this 
Order to Maintain Assets; and 

 
b. do not solicit, access or use any Confidential 

Business Information that they are prohibited 
under this Order to Maintain Assets from receiving 
for any reason or purpose. 

 
I. Not later than thirty (30) days following the Effective 

Date, Respondents shall provide to all of Respondents’ 
employees and other personnel who may have access to 
Confidential Business Information related to each of the 
respective Specialty Epoxy Resin Products written or 
electronic notification of the restrictions on the use of such 
information by Respondents’ personnel.  At the same time, 
if not provided earlier, Respondents shall provide a copy 
of such notification by e-mail with return receipt requested 
or similar transmission, and keep an electronic file of such 
receipts for one (1) year after the Closing Date.  
Respondents shall provide a copy of the form of such 
notification to the Acquirer, the Interim Monitor(s), and 
the Commission.  Respondents shall also obtain from each 
employee covered by this Paragraph II.I. an agreement to 
abide by the applicable restrictions.  Respondents shall 
maintain complete records of all such agreements at 
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Respondents’ corporate headquarters and shall provide an 
officer’s certification to the Commission stating that such 
acknowledgment program has been implemented and is 
being complied with.  Respondents shall monitor the 
implementation by their employees and other personnel of 
all applicable restrictions, and take corrective actions for 
the failure of such employees and personnel to comply 
with such restrictions or to furnish the written agreements 
and acknowledgments required by this Order to Maintain 
Assets.  Respondents shall provide the Acquirer with 
copies of all certifications, notifications and reminders 
sent to Respondents’ employees and other personnel. 

 
J. Respondents shall adhere to and abide by the Remedial 

Agreements (which agreements shall not vary or 
contradict, or be construed to vary or contradict, the terms 
of the Orders, it being understood that nothing in the 
Orders shall be construed to reduce any obligations of 
Respondents under such agreement(s)), which are 
incorporated by reference into this Order to Maintain 
Assets and made a part hereof. 

 
K. The purpose of this Order to Maintain Assets is to 

maintain the full economic viability, marketability and 
competitiveness of the Specialty Epoxy Resin Product 
Business through its full and complete transfer to the 
Acquirer, to minimize any risk of loss of competitive 
potential for the Specialty Epoxy Resin Product Business, 
and to prevent the destruction, removal, wasting, 
deterioration, or impairment of any of the Specialty Epoxy 
Resin Product Assets except for ordinary wear and tear. 
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III. 
 
IT IS FURTHER ORDERED that: 
 
A. For the time period after the date on which Respondents 

signs the Consent Agreement, 
 

1. Respondents shall not use, directly or indirectly, any 
MDI Non-Public Information related to the research, 
Development, manufacturing, marketing, or sale of 
MDI Products that is obtained from an MDI Producer 
other than as necessary to comply with the following: 

 
a. the requirements of this Orders; 

 
b. Respondents’ obligations to such MDI Producer 

under the terms of any agreement related to MDI 
Products; or 

 
c. applicable Law; 

 
2. Respondents shall not disclose or convey any such 

MDI Non-Public Information, directly or indirectly, to 
any Person except the respective MDI Producer, other 
Persons specifically authorized by such MDI Producer 
to receive such information, and such employees of 
Respondent Hexion directly assigned to the FDBU; 

 
3. Respondents shall not provide, disclose or otherwise 

make available, directly or indirectly, any such MDI 
Non-Public Information to the employees associated 
with the MDI Acquired Business; 

 
4. Respondents shall ensure that no manager with direct 

line authority over the FDBU provides, discloses, or 
otherwise makes available, directly or indirectly, any 
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MDI Non-Public Information to the employees 
associated with the MDI Acquired Business, including, 
without limitation, those employees with direct line 
authority over the MDI Acquired Business; 

5. Respondents shall prohibit any employee associated 
with the FDBU from discussing with, or providing, 
disclosing or otherwise making available to, any 
employee associated with the MDI Acquired Business, 
directly or indirectly, any MDI Non-Public 
Information; 

 
6. Respondents shall institute procedures and 

requirements throughout the various entities of the 
Respondents to ensure the MDI Non-Public 
Information is protected as required by this Order to 
Maintain Assets. 

 
B. The purpose of this Paragraph III is to prevent 

Respondents from using the MDI Non-Public Information 
to the detriment of the research, Development, 
manufacturing, marketing, or sale of MDI Products of the 
MDI Producers; to the benefit of the MDI Products 
researched, Developed, manufactured, marketed, or sold 
by Respondents; or from otherwise using such information 
in an anticompetitive manner or in any unfair method of 
competition. 

 
IV. 

 
IT IS FURTHER ORDERED that: 
 
A. At any time after Respondents sign the Consent 

Agreement in this matter, the Commission may appoint an 
Interim Monitor to assure that Respondents expeditiously 
comply with all of their obligations and perform all of 
their responsibilities as required by the Orders and the 
Remedial Agreements.  The Commission may appoint one 
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or more Interim Monitors to assure Respondents’ 
compliance with the requirements of the Orders, and the 
related Remedial Agreements. 

 
B. The Commission shall select the Interim Monitor, subject 

to the consent of Respondent Hexion, which consent shall 
not be unreasonably withheld.  If Respondent Hexion has 
not opposed, in writing, including the reasons for 
opposing, the selection of a proposed Interim Monitor 
within ten (10) days after notice by the staff of the 
Commission to Respondent Hexion of the identity of any 
proposed Interim Monitor, Respondents shall be deemed 
to have consented to the selection of the proposed Interim 
Monitor. 

 
C. Not later than ten (10) days after the appointment of the 

Interim Monitor, Respondents shall execute an agreement 
that, subject to the prior approval of the Commission, 
confers on the Interim Monitor all the rights and powers 
necessary to permit the Interim Monitor to monitor 
Respondents’ compliance with the relevant requirements 
of the Orders in a manner consistent with the purposes of 
the Orders. 

 
D. If one or more Interim Monitors are appointed pursuant to 

this Paragraph or pursuant to the relevant provisions of the 
Decision and Order in this matter, Respondents shall 
consent to the following terms and conditions regarding 
the powers, duties, authorities, and responsibilities of each 
Interim Monitor: 

 
1. The Interim Monitor shall have the power and 

authority to monitor Respondents’ compliance with the 
divestiture and asset maintenance obligations and 
related requirements of the Orders, and shall exercise 
such power and authority and carry out the duties and 
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responsibilities of the Interim Monitor in a manner 
consistent with the purposes of the Orders and in 
consultation with the Commission; 

 
2. The Interim Monitor shall act in a fiduciary capacity 

for the benefit of the Commission; and 
 

3. The Interim Monitor shall serve until, the latter of: 
 

a. the date of completion by Respondents of the 
divestiture of all Specialty Epoxy Resin Product 
Assets and the transfer of the Manufacturing 
Technology, Product Intellectual Property, and 
Product Licensed Intellectual Property in a manner 
that fully satisfies the requirements of the Orders; 
and  

 
b. with respect to each Specialty Epoxy Resin 

Product, the date the Acquirer (or the Designee(s) 
of such Acquirer) has obtained all Product 
Approvals necessary to manufacture, market, 
import, export, and sell such Specialty Epoxy 
Resin Product and able to manufacture such 
Specialty Epoxy Resin Product in commercial 
quantities independently of Respondents; 

 
provided, however, that, the Interim Monitor’s 
service shall not exceed five (5) years from the 
date on which the Decision and Order becomes 
final;  

 
provided further, that the Commission may shorten 
or extend this period as may be necessary or 
appropriate to accomplish the purposes of the 
Orders. 
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E. Subject to any demonstrated legally recognized privilege, 
the Interim Monitor shall have full and complete access to 
Respondents’ personnel, books, documents, records kept 
in the normal course of business, facilities and technical 
information, and such other relevant information as the 
Interim Monitor may reasonably request, related to 
Respondents’ compliance with their obligations under the 
Orders, including, but not limited to, their obligations 
related to the relevant assets.  Respondents shall cooperate 
with any reasonable request of the Interim Monitor and 
shall take no action to interfere with or impede the Interim 
Monitor's ability to monitor Respondents’ compliance 
with the Orders. 

 
F. The Interim Monitor shall serve, without bond or other 

security, at the expense of Respondents on such reasonable 
and customary terms and conditions as the Commission 
may set.  The Interim Monitor shall have authority to 
employ, at the expense of the Respondents, such 
consultants, accountants, attorneys and other 
representatives and assistants as are reasonably necessary 
to carry out the Interim Monitor’s duties and 
responsibilities. 

 
G. Respondents shall indemnify the Interim Monitor and hold 

the Interim Monitor harmless against any losses, claims, 
damages, liabilities, or expenses arising out of, or in 
connection with, the performance of the Interim Monitor’s 
duties, including all reasonable fees of counsel and other 
reasonable expenses incurred in connection with the 
preparations for, or defense of, any claim, whether or not 
resulting in any liability, except to the extent that such 
losses, claims, damages, liabilities, or expenses result from 
gross negligence, willful or wanton acts, or bad faith by 
the Interim Monitor. 
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H. Respondent shall report to the Interim Monitor in 
accordance with the requirements of this Order to 
Maintain Assets and/or as otherwise provided in any 
agreement approved by the Commission.  The Interim 
Monitor shall evaluate the reports submitted to the Interim 
Monitor by Respondent, and any reports submitted by the 
Acquirer with respect to the performance of Respondent’s 
obligations under the Orders or the Remedial 
Agreement(s).  Within thirty (30) days from the date the 
Interim Monitor receives these reports, the Interim 
Monitor shall report in writing to the Commission 
concerning performance by Respondent of its obligations 
under the Orders; provided, however, beginning one 
hundred twenty (120) days after Respondent has filed its 
final report pursuant to Paragraph VIII.C. of the related 
Decision and Order, and every one hundred twenty (120) 
days thereafter, the Interim Monitor shall report in writing 
to the Commission concerning progress by the Acquirer 
toward: 

 
1. obtaining all of the relevant Product Approvals 

necessary to manufacture in commercial quantities, the 
Specialty Epoxy Resin Products independently of 
Respondents and; 

 
2. to secure sources of supply of the ingredients, inputs 

and components for the Specialty Epoxy Resin 
Products from entities other than Respondents. 

 
I. Respondents may require the Interim Monitor and each of 

the Interim Monitor’s consultants, accountants, attorneys 
and other representatives and assistants to sign a 
customary confidentiality agreement; 

 
provided, however, that such agreement shall not restrict 
the Interim Monitor from providing any information to the 
Commission. 
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J. The Commission may, among other things, require the 

Interim Monitor and each of the Interim Monitor’s 
consultants, accountants, attorneys and other 
representatives and assistants to sign an appropriate 
confidentiality agreement related to Commission materials 
and information received in connection with the 
performance of the Interim Monitor’s duties. 

 
K. If the Commission determines that the Interim Monitor has 

ceased to act or failed to act diligently, the Commission 
may appoint a substitute Interim Monitor in the same 
manner as provided in this Paragraph or the relevant 
provisions of the Decision and Order in this matter. 

 
L. The Commission may on its own initiative, or at the 

request of the Interim Monitor, issue such additional 
orders or directions as may be necessary or appropriate to 
assure compliance with the requirements of the Orders. 

 
M The Interim Monitor appointed pursuant to this Order to 

Maintain Assets or the relevant provisions of the Decision 
and Order in this matter may be the same person appointed 
as a Divestiture Trustee pursuant to the relevant provisions 
of the Decision and Order. 

 
V. 

 
IT IS FURTHER ORDERED that within thirty (30) days 

after the date this Order to Maintain Assets becomes final, and 
every thirty (30) days thereafter until Respondents have fully 
complied with their obligations their obligations under Paragraphs 
II.A. and II.B. of the related Decision and Order in this matter, 
Respondents shall submit to the Commission a verified written 
report setting forth in detail the manner and form in which it 
intends to comply, is complying, and has complied with this 
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Order to Maintain Assets and the related Decision and Order; 
provided, however, that, after the Decision and Order in this 
matter becomes final, the reports due under this Order to Maintain 
Assets shall be consolidated with, and submitted to the 
Commission at the same time as, the reports required to be 
submitted by Respondents pursuant to Paragraph VIII of the 
Decision and Order. 

 
VI. 

 
IT IS FURTHER ORDERED that Respondents shall notify 

the Commission at least thirty (30) days prior to: 
 
A. any proposed dissolution of any Respondent; 
 
B. any proposed acquisition, merger or consolidation of any 

Respondent; or  
 

C. any other change in any Respondent including, but not 
limited to, assignment and the creation or dissolution of 
subsidiaries, if such change might affect compliance 
obligations arising out of this Order to Maintain Assets. 

 
VII. 

 
IT IS FURTHER ORDERED that, for purposes of 

determining or securing compliance with this Order to Maintain 
Assets, and subject to any legally recognized privilege, and upon 
written request and upon five (5) days notice to any Respondent 
made to its principal United States offices, registered office of its 
United States subsidiary, or its headquarters address, Respondent 
shall, without restraint or interference, permit any duly authorized 
representative of the Commission: 

 
A. access, during business office hours of such Respondent 

and in the presence of counsel, to all facilities and access 
to inspect and copy all books, ledgers, accounts, 
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correspondence, memoranda and all other records and 
documents in the possession or under the control of such 
Respondent related to compliance with this Order to 
Maintain Assets, which copying services shall be provided 
by such Respondent at the request of the authorized 
representative(s) of the Commission and at the expense of 
the Respondent; and 

 
B. to interview officers, directors, or employees of such 

Respondent, who may have counsel present, regarding 
such matters. 

 
VIII. 

 
IT IS FURTHER ORDERED that this Order to Maintain 

Assets shall terminate on the earlier of: 
 
A. Three (3) days after the Commission withdraws its 

acceptance of the Consent Agreement pursuant to the 
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or 

 
B. The latter of: 
 

1. the day after the divestiture of all of the Specialty 
Epoxy Resin Product Assets, as required by and 
described in the Decision and Order, has been 
completed and each Interim Monitor, in consultation 
with Commission staff and the Acquirer, notifies the 
Commission that all assignments, conveyances, 
deliveries, grants, licenses, transactions, transfers and 
other transitions related to such divestitures are 
complete, or the Commission otherwise directs that 
this Order to Maintain Assets is terminated; or 
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2. the day the related Decision and Order becomes final. 

 
By the Commission. 

 
 
 
 
 
 

DECISION AND ORDER 
[Public Record Version] 

 
The Federal Trade Commission (“Commission”), having 

initiated an investigation of the proposed acquisition by 
Respondent Hexion LLC (“Hexion”) of Respondent Huntsman 
Corporation (“Huntsman”), and Respondents having been 
furnished thereafter with a copy of a draft of Complaint that the 
Bureau of Competition proposed to present to the Commission for 
its consideration and that, if issued by the Commission, would 
charge Respondents with violations of Section 7 of the Clayton 
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. § 45; and 

 
Respondents, their attorneys, and counsel for the Commission 

having thereafter executed an Agreement Containing Consent 
Orders (“Consent Agreement”), containing an admission by 
Respondents of all the jurisdictional facts set forth in the aforesaid 
draft of Complaint, a statement that the signing of said Consent 
Agreement is for settlement purposes only and does not constitute 
an admission by Respondents that the law has been violated as 
alleged in such Complaint, or that the facts as alleged in such 
Complaint, other than jurisdictional facts, are true, and waivers 
and other provisions as required by the Commission’s Rules; and 

 
The Commission having thereafter considered the matter and 

having determined that it had reason to believe that Respondents 
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have violated the said Acts, and that a Complaint should issue 
stating its charges in that respect, and having thereupon issued its 
Complaint and an Order to Maintain Assets, and having accepted 
the executed Consent Agreement and placed such Consent 
Agreement on the public record for a period of thirty (30) days for 
the receipt and consideration of public comments, now in further 
conformity with the procedure described in Commission Rule 
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the 
following jurisdictional findings and issues the following 
Decision and Order (“Order”): 

1. Respondent Hexion LLC is a limited liability company 
organized, existing and doing business under and by virtue of the 
laws of State of Delaware, with its headquarters address c/o 
Hexion Specialty Chemicals, Inc., 180 East Broad Street, 
Columbus, Ohio 43215. 

 
2. Respondent Huntsman Corporation is a corporation 

organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its headquarters address at 500 
Huntsman Way, Salt Lake City, Utah 84108. 

 
3. The Commission has jurisdiction of the subject matter of 

this proceeding and of Respondents, and the proceeding is in the 
public interest. 

 
ORDER 

 
I. 

 
IT IS ORDERED that, as used in the Order, the following 

definitions shall apply: 
 

A. “Hexion” means Hexion LLC, its directors, officers, 
employees, agents, representatives, successors, and 
assigns; and its joint ventures, subsidiaries, divisions, 
groups and affiliates in each case controlled by Hexion 
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(including, but not limited to, Hexion Specialty 
Chemicals, Inc. and Nimbus Merger Sub Inc.) and the 
respective directors, officers, employees, agents, 
representatives, successors, and assigns of each. After the 
Acquisition, Hexion shall include Huntsman. 

 
B. “Huntsman” means Huntsman Corporation, its directors, 

officers, employees, agents, representatives, successors, 
and assigns; and its joint ventures, subsidiaries, divisions, 
groups and affiliates in each case controlled by Huntsman, 
and the respective directors, officers, employees, agents, 
representatives, successors, and assigns of each. 

 
C. “Respondents” mean Hexion and Huntsman, individually 

and collectively. 
 
D. “Commission” means the Federal Trade Commission. 
 
E. “Acquirer” means the following: 

 
1. a Person specified by name in this Order to acquire 

particular assets or rights that Respondents are 
required to assign, grant, license, divest, transfer, 
deliver, or otherwise convey pursuant to this Order and 
that has been approved by the Commission to 
accomplish the requirements of this Order in 
connection with the Commission’s determination to 
make this Order final; or 

 
2. a Person approved by the Commission to acquire 

particular assets or rights that Respondents are 
required to assign, grant, license, divest, transfer, 
deliver, or otherwise convey pursuant to this Order. 

 
F. “Acquisition” means Respondent Hexion’s acquisition of 

fifty percent (50%) or more of the voting securities of 
Respondent Huntsman. 
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G. “Agency(ies)” means any government regulatory authority 

or authorities in the world responsible for granting 
approval(s), clearance(s), qualification(s), license(s), or 
permit(s) for any aspect of the research, Development, 
manufacture, marketing, distribution, or sale of a Specialty 
Epoxy Resin Product or MDI Product. The term “Agency” 
includes, without limitation, the United States 
Environmental Protection Agency. 

 
H. “Closing Date” means the date on which Respondent(s) 

(or a Divestiture Trustee) consummates a transaction to 
assign, grant, license, divest, transfer, deliver, or otherwise 
convey the Specialty Epoxy Resin Product Assets to an 
Acquirer pursuant to this Order. 

 
I. “Confidential Business Information” means all 

information owned by, or in the possession or control of, 
Respondents that is not in the public domain and that is 
directly related to the research, Development, 
manufacture, marketing, commercialization, importation, 
exportation, cost, supply, sales, sales support, or use of the 
Specialty Epoxy Resin Product(s); provided however, that 
the restrictions contained in this Order regarding the use, 
conveyance, provision, or disclosure of “Confidential 
Business Information” shall not apply to the following: 

 
1. information that subsequently falls within the public 

domain through no violation of this Order or breach of 
confidentiality or non-disclosure agreement with 
respect to such information by Respondents; 

 
2. information related to the Specialty Epoxy Resin 

Products that Respondent Huntsman can demonstrate 
it obtained without the assistance of Respondent 
Hexion prior to the Acquisition; 
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3. information that is required by Law to be publicly 

disclosed; 
 
4. information that does not directly relate to the 

Specialty Epoxy Resin Product(s); or 
 
5. information relating to Respondents’ general business 

strategies or practices relating to research, 
Development, manufacture, marketing or sales of 
products that does not discuss with particularity the 
Specialty Epoxy Resin Product(s). 

 
J. “Contract Manufacture” means to manufacture a Contract 

Manufacture Product by the Respondents or a Designee to 
be supplied to an Acquirer. 

 
K. “Contract Manufacture Product(s)” means all inputs and 

components of the Specialty Epoxy Resin Products, or any 
finished goods that are provided for resale as Specialty 
Epoxy Resin Products that, are not being manufactured at 
the Specialty Epoxy Resin Product Facilities on a regular 
basis as of the Closing Date, and that either are or were 
being manufactured by Hexion at any time on or after July 
12, 2006. 

 
L. “Copyrights” means rights to all original works of 

authorship of any kind directly related to the Specialty 
Epoxy Resin Product(s) and any registrations and 
applications for registrations thereof, including, but not 
limited to, the following: all such rights with respect to all 
promotional, marketing and advertising materials, 
educational and training materials for the sales force, and 
sales forecasting models; copyrights in all process 
development data and reports relating to the research and 
Development of the Specialty Epoxy Resin Product(s) or 
of any materials used in the research, Development, 
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manufacture, marketing or sale of the Specialty Epoxy 
Resin Product(s), including copyrights in all raw data, 
statistical programs developed (or modified in a manner 
material to the use or function thereof (other than through 
user preferences)) to analyze research data, market 
research data, market intelligence reports and statistical 
programs (if any) used for marketing and sales research; 
all copyrights in customer information; all records relating 
to employees who accept employment with the Acquirer 
(excluding any personnel records the transfer of which is 
prohibited by applicable Law); all copyrights in records, 
including customer lists, sales force call activity reports, 
vendor lists, sales data, manufacturing records, 
manufacturing processes, and supplier lists; all copyrights 
in data contained in laboratory notebooks relating to the 
Specialty Epoxy Resin Product(s); all copyrights in 
analytical and quality control data; and all correspondence 
with Agencies. 

 
M. “Designee” means any entity other than Respondents that 

will manufacture a Specialty Epoxy Resin Product for an 
Acquirer. 

 
N. “Development” means all research and development 

activities, including, without limitation, the following: test 
method development; stability testing; toxicology; 
formulation, including without limitation, customized 
formulation for a particular customer(s); process 
development; manufacturing scale-up; development-stage 
manufacturing; quality assurance/quality control 
development; statistical analysis and report writing; and 
conducting experiments for the purpose of obtaining any 
and all Product Approvals. “Develop” means to engage in 
Development. 
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O. “Direct Cost” means a cost not to exceed the cost of labor, 
material, travel and other expenditures to the extent the 
costs are directly incurred to provide the relevant 
assistance or service. “Direct Cost” to the Acquirer for its 
use of any of Respondents’ employees’ labor shall not 
exceed the average hourly wage rate for such employee; 
provided, however, in each instance where: (1) an 
agreement to divest relevant assets is specifically 
referenced and attached to this Order, and (2) such 
agreement becomes a Remedial Agreement for a Specialty 
Epoxy Resin Product, “Direct Cost” means such cost as is 
provided in such Remedial Agreement for that Specialty 
Epoxy Resin Product. 

 
P. “Divestiture Trustee” means the trustee appointed by the 

Commission pursuant to the relevant provisions of this 
Order. 

 
Q. “Domain Name” means the domain name(s) (universal 

resource locators), and registration(s) thereof, issued by 
any entity or authority that issues and maintains the 
domain name registration. The term “Domain Name” shall 
not include any trademark or service mark rights to such 
domain names other than the rights to the Trademarks 
required to be divested and shall not include those domain 
names listed in Appendix A. 

 
R. “Effective Date” means the date on which the Acquisition 

occurs. 
 
S. “Employee Information” means the following, for each 

Specialty Epoxy Resin Product Core Employee, as and to 
the extent permitted by the Law: 

 
1. a complete and accurate list containing the name of 

each relevant employee (including former employees 
who were employed by Respondents within ninety 
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(90) days of the execution date of any Remedial 
Agreement); 

 
2. with respect to each such employee, the following 

information: 
 

a. the date of hire and effective service date; 
 
b. job title or position held; 
 
c. a specific description of the employee’s 

responsibilities related to the relevant Specialty 
Epoxy Resin Product; provided, however, in lieu of 
this description, Respondents may provide the 
employee’s most recent performance appraisal; 

 
d. the base salary or current wages; 
 
e. the most recent bonus paid, aggregate annual 

compensation for Respondents’ last fiscal year and 
current target or guaranteed bonus, if any; 

 
f. employment status (i.e., active or on leave or 

disability; full-time or part-time); and 
 
g. any other material terms and conditions of 

employment in regard to such employee that are 
not otherwise generally available to similarly 
situated employees; and 

 
3. at the Acquirer’s option or the Proposed Acquirer’s 

option (as applicable), copies of all employee benefit 
plans and summary plan descriptions (if any) 
applicable to the relevant employees. 
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T. “Expiration Date” means the earliest of the following 
days: 

 
1. the day on which Respondent Hexion withdraws its 

tender offer for the voting securities of Respondent 
Huntsman; 

 
2. the day on which Respondent Hexion’s tender offer for 

the voting securities of Respondent Huntsman expires 
without extension or amendment by Respondent 
Hexion; 

3. the day on which a Third Party acquires fifty (50) 
percent or more of the voting securities of Respondent 
Huntsman; or 

 
4. the day six (6) months after the day on which this 

Order becomes final. 
 

U. “Formaldehyde and Derivatives Business Unit” or 
“FDBU” means the division within Respondent Hexion 
focused on the production and sale of formaldehyde and 
its derivatives, including Hexamine, Methaform and 
various other specialty chemicals produced when 
formaldehyde is reacted with various substances. 

 
V. “Formulated System” means the exact combination and 

proportion of epoxy resins, curing agents, reactive diluents 
and other components that achieves a particular set of 
application and end-use characteristics in a final product. 

 
W. “Government Entity” means any Federal, state, local or 

non-U.S. government, or any court, legislature, 
government agency, or government commission, or any 
judicial or regulatory authority of any government. 

 
X. “Hexion Stuttgart Assets” means all of Respondent 

Hexion’s Ownership Interest in Hexion Stuttgart, a limited 
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liability company under and by virtue of the laws of the 
Federal Republic of Germany registered with the 
commercial register (Handelsregister) of the Local Court 
(Amtsgericht) of Stuttgart under HRB 21470. 

 
Y. “High Volume Account(s)” means any customer of 

Respondent Hexion whose annual and/or projected annual 
aggregate purchase amounts (on a company-wide level), in 
units or in dollars, of a Specialty Epoxy Resin Product in 
the United States from Respondent Hexion was, is, or is 
projected to be, among the top twenty highest of such 
purchase amounts by Respondent Hexion’s U.S. 
customers on any of the following dates: (1) the end of the 
last quarter that immediately preceded the date of the 
public announcement of the proposed Acquisition; (2) the 
end of the last quarter that immediately preceded the 
Effective Date; (3) the end of the last quarter that 
immediately preceded the Closing Date for the Specialty 
Epoxy Resin Product Assets; or 4) the end of the last 
quarter following the Acquisition and/or the Closing Date. 

 
Z. “InfraTec” means InfraTec Duisburg GmbH, a corporation 

organized, existing, and doing business under and by 
virtue of the laws of the Federal Republic of Germany, 
with its offices and principal place of business located at 
Varziner Strasse 49, 47138 Duisburg, Federal Republic of 
Germany. The term “InfraTec” shall include any Person in 
which Respondent Hexion holds an Ownership Interest 
and that: (1) holds or controls assets related to and located 
at the facility located at Varziner Strasse 49, 47138, at 
Duisburg, Federal Republic of Germany, such facility is 
identified in under the term “Specialty Epoxy Resin 
Product Facilities” in this Order, and (2) provides site 
services to that facility. 
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AA. “InfraTec Assets” means all of Respondent Hexion’s 
Ownership Interest in InfraTec. The term “InfraTec 
Assets” shall include, without limitation, all of Respondent 
Hexion’s Ownership Interest in InfraTec that Respondent 
Hexion held as of August 2, 2007, i.e., that Ownership 
Interest representing seventy (70) percent of the total 
ownership of InfraTec. 

 
BB. “Interim Monitor” means any monitor appointed pursuant 

to Paragraph V of this Order or Paragraph IV of the related 
Order to Maintain Assets. 

 
CC. “Law” means all laws, statutes, rules, regulations, 

ordinances, and other pronouncements by any Government 
Entity having the effect of law. 

 
DD. “Manufacturing Employees” means all salaried employees 

of Respondent Hexion who have directly participated in 
the planning, design, implementation or operational 
management of the Manufacturing Technology of the 
Specialty Epoxy Resin Products (irrespective of the 
portion of working time involved unless such participation 
consisted solely of oversight of legal, accounting, tax or 
financial compliance) within the three (3) year period 
immediately prior to the Closing Date. 

 
EE. “Manufacturing Equipment” means all fixtures, equipment 

(including, without limitation technical equipment and 
computers), and machinery that is or has been used at the 
Specialty Epoxy Resin Product Facilities at any time since 
April 29, 2005, in the research, Development, or 
manufacture of a Specialty Epoxy Resin Product and that 
is suitable for use in the research, Development, or 
manufacture of a Specialty Epoxy Resin Product as of the 
Effective Date. 

 
FF. “Manufacturing Technology” means: 
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1. all technology, trade secrets, know-how, and 

proprietary information (whether patented, patentable 
or otherwise) related to the manufacture of the 
Specialty Epoxy Resin Product(s), including, but not 
limited to, the following: all product specifications, 
processes, product designs, plans, trade secrets, ideas, 
concepts, manufacturing, engineering, and other 
manuals and drawings, standard operating procedures, 
flow diagrams, chemical safety, quality assurance, 
quality control, research records, compositions, annual 
product reviews, regulatory communications, control 
history, current and historical information associated 
with compliance with Agency regulations, and labeling 
and all other information related to the manufacturing 
process, and supplier lists; tabulations, chemical 
descriptions and specifications of, all raw materials 
inputs, components, and ingredients related to the 
Specialty Epoxy Resin Products; and 

 
2. for those instances in which the manufacturing 

equipment is not readily available from a Third Party, 
at the Acquirer’s option, all such equipment used to 
manufacture the Specialty Epoxy Resin Product(s). 

 
GG. “Marketing and Business Development Employees” 

means all management level employees of Respondent 
Hexion who directly have participated (irrespective of the 
portion of working time involved) in the marketing, 
contracting, or promotion of the Product(s) within the 
three (3) year period immediately prior to the Closing 
Date. These employees include, without limitation, all 
management level employees having any responsibilities 
in the areas of sales management, brand management, 
sales training, market research, business development, 



761 
 
 

Decision and Order 
 

 

HEXION LLC 

epoxy resin and related specialty markets, but excluding 
administrative assistants. 

 
HH. “Marketing Materials” means all marketing materials used 

specifically in the marketing or sale of a Specialty Epoxy 
Resin Product(s) prior to and as of the Closing Date, 
including, without limitation, all advertising materials, 
training materials, product data, mailing lists, sales 
materials (e.g., sales call reports, vendor lists, sales data), 
marketing information (e.g., competitor information, 
research data, market intelligence reports, statistical 
programs (if any) used for marketing and sales research), 
customer information (including customer net purchases 
information to be provided on the basis of either dollars 
and/or units for each month, quarter or year), sales 
forecasting models, educational materials, and advertising 
and display materials, speaker lists, promotional and 
marketing materials, Website content and advertising and 
display materials, artwork for the production of packaging 
components, television masters and other similar materials 
related to the Specialty Epoxy Resin Product(s). 

 
II. “MDI Acquired Business” means the business of 

researching, Developing, manufacturing, marketing, 
exporting and/or selling MDI Products that Respondent 
Hexion acquires from Respondent Huntsman pursuant to 
the Acquisition. 

 
JJ. “MDI Non-Public Information” means all information that 

is not in the public domain relating to an MDI Producer’s 
business related to MDI Products, including, without 
limitation, customer lists, price lists, marketing plans, 
production plans, contracts, expansion projects, cost 
information, marketing methods, competitively sensitive 
data or information, and all other information not available 
to the public. 
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KK. “MDI Producer” means any Person that researches, 
Develops, manufactures, markets, imports, exports or sells 
any MDI Product other than the Respondents. 

 
LL. “MDI Product(s)” or “MDI” means methylene diphenyl 

diisocyanate and/or diphenylmethane diisocyanate. 
 

MM. “Order to Maintain Assets” means the Order to Maintain 
Assets incorporated into and made a part of the Agreement 
Containing Consent Orders. 

 
NN. “Ownership Interest” means any and all rights, title, and 

interest, present or contingent, of the Respondent(s) to 
hold any voting or nonvoting stock, share capital, equity, 
assets or other interests or beneficial ownership in a 
specified entity or specified asset(s). 

 
OO. “Patents” means all patents, patent applications, including 

provisional patent applications, invention disclosures, 
certificates of invention and applications for certificates of 
invention and statutory invention registrations, in each 
case existing as of the Closing Date (except where this 
Order specifies a different time), and includes all reissues, 
additions, divisions, continuations, continuations-in-part, 
supplementary protection certificates, extensions and 
reexaminations thereof, all inventions disclosed therein, 
and all rights therein provided by international treaties and 
conventions, related to any product of or owned by 
Respondents as of the Closing Date (except where this 
Order specifies a different time). 

 
PP. “Person” means any individual, partnership, joint venture, 

firm, corporation, association, trust, unincorporated 
organization, joint venture, or other business or 
Government Entity, and any subsidiaries, divisions, groups 
or affiliates thereof. 
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QQ. “Product Approval(s)” means any approvals, registrations, 

permits, licenses, consents, authorizations, and other 
approvals, and pending applications and requests therefor, 
required by applicable Agencies related to the research, 
Development, manufacture, distribution, finishing, 
packaging, marketing, sale, storage or transport of the 
product. 

 
RR. “Product Assumed Contracts” means all of the following 

contracts or agreements (copies of each such contract to be 
provided to the Acquirer on or before the relevant Closing 
Date and segregated in a manner that clearly identifies the 
purpose(s) of each such contract): 

 
1. that make specific reference to the Specialty Epoxy 

Resin Product(s) and pursuant to which any Third 
Party purchases, or has the option to purchase, the 
Specialty Epoxy Resin Product(s) from Respondent 
Hexion; 

 
2. pursuant to which Respondent Hexion purchases raw 

materials, inputs, components, or other necessary 
ingredient(s) or had planned to purchase the raw 
materials(s), inputs, components or other necessary 
ingredient(s) from any Third Party for use in 
connection with the manufacture of the Specialty 
Epoxy Resin Product(s); 

 
3. relating to any experiments or scientific studies 

involving the Specialty Epoxy Resin Product(s); 
 
4. with universities or other research institutions for the 

use of the Specialty Epoxy Resin Product(s) in 
scientific research; 
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5. relating to the particularized marketing of the Specialty 
Epoxy Resin Product(s) or educational matters relating 
solely to the Specialty Epoxy Resin Product(s); 

 
6. pursuant to which a Third Party manufactures or 

packages the Specialty Epoxy Resin Product(s) on 
behalf of Respondent Hexion; 

 
7. pursuant to which a Third Party provides the 

Manufacturing Technology related to the Specialty 
Epoxy Resin Product(s) to Respondent Hexion; 

 
8. pursuant to which a Third Party is licensed by 

Respondent Hexion to use the Manufacturing 
Technology; 

 
9. constituting confidentiality agreements involving the 

Specialty Epoxy Resin Product(s); 
 
10. involving any royalty, licensing, or similar 

arrangement involving the Specialty Epoxy Resin 
Product(s); 

 
11. pursuant to which a Third Party provides any 

specialized services necessary to the research, 
Development, manufacture or distribution of the 
Specialty Epoxy Resin Products to Respondent Hexion 
including, but not limited to, consultation 
arrangements; 

 
12. pursuant to which any Third Party collaborates with 

Respondent Hexion in the performance of research, 
Development, marketing, distribution or selling of the 
Specialty Epoxy Resin Product(s) or the Specialty 
Epoxy Resin Product(s) business; 
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13. pursuant to which any entity that is, in whole or in 
part, owned by a Third Party, provides management 
services related to infrastructure expansion within, 
utility services within, transportation into or out of, or 
logistical support services within, any of the Specialty 
Epoxy Resin Product Facilities; and/or 

 
provided, however, that where any such contract or 
agreement also relates to a Retained Product(s), 
Respondent Hexion shall assign the Acquirer all such 
rights under the contract or agreement as are related to the 
Specialty Epoxy Resin Product(s), but concurrently may 
retain similar rights for the purposes of the Retained 
Product(s). 

 
SS. “Product Intellectual Property” means all of the following 

related to each Specialty Epoxy Resin Product (other than 
Product Licensed Intellectual Property): 

 
1. Patents; 
 
2. Copyrights; 
 
3. Software; 
 
4. Trademarks; 
 
5. Trade Dress; 
 
6. trade secrets, know-how, utility models, design rights, 

techniques, data, inventions, practices, recipes, raw 
material specifications, process descriptions, quality 
control methods in process and in final Specialty 
Epoxy Resin Products, protocols, methods and other 
confidential or proprietary technical, business, 
research, Development and other information, and all 
rights in any jurisdiction to limit the use or disclosure 
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thereof, other than Product Licensed Intellectual 
Property; 

 
7. rights to obtain and file for patents and copyrights and 

registrations thereof; and 
 
8. rights to sue and recover damages or obtain injunctive 

relief for infringement, dilution, misappropriation, 
violation or breach of any of the foregoing; 

 
provided, however, “Product Intellectual Property” does 
not include the corporate names or corporate trade dress of 
“Hexion” or “Huntsman”, or the corporate names or 
corporate trade dress of any other corporations or 
companies owned or controlled by Respondents or the 
related logos thereof; 
 
provided further, however, Product Intellectual Property 
expressly includes all customer specific product 
formulations for Specialty Epoxy Resin Products, licenses 
from customers related to the manufacture of products for 
that specific customer, and all proprietary and/or trade 
secret information related to a particular customer. 

 
TT. “Product Licensed Intellectual Property” means the 

following: 
 

1. Patents that are related to a Specialty Epoxy Resin 
Product that Respondent Hexion can demonstrate have 
been routinely used, prior to the Effective Date, by 
Respondent Hexion for a Retained Product(s) that:  

 
a. has been marketed or sold on an extensive basis by 

Respondent Hexion within the two-year period 
immediately preceding the Acquisition; or 
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b. for which, prior to the announcement of the 
Acquisition, there was an approved marketing plan 
to market or sell such a Retained Product on an 
extensive basis by Respondent Hexion; and 

 
2. trade secrets, know-how, utility models, design rights, 

techniques, data, inventions, practices, methods, and 
other confidential or proprietary technical, business, 
research, Development, and other information, and all 
rights in the to limit the use or disclosure thereof, that 
are related to a Specialty Epoxy Resin Product and that 
Respondents can demonstrate have been routinely 
used, prior to the Effective Date, by Respondent 
Hexion for a Retained Product(s) that: 

 
a. has been marketed or sold on an extensive basis by 

Respondent Hexion within the two-year period 
immediately preceding the Acquisition; or 

 
b. for which, prior to the announcement of the 

Acquisition, there was an approved marketing plan 
to market or sell such a Retained Product on an 
extensive basis by Respondent Hexion; 

 
provided however, that, in cases where the aggregate 
retail sales in dollars of the Retained Product(s) within 
the two-year period immediately preceding the 
Acquisition collectively are less than the aggregate 
retail sales in dollars within the same period of the 
Specialty Epoxy Resin Product(s) collectively, the 
above-described intellectual property shall be 
considered, at the Acquirer’s option, to be Product 
Intellectual Property and, thereby, subject to 
assignment to the Acquirer; provided further, however, 
that in such cases, Respondents may take a license 
back from the Acquirer for such intellectual property 
for use in connection with the Retained Products and 
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such a license to Respondents may be perpetual, fully 
paid-up and royalty-free license(s) with rights to 
sublicense; 
 
provided further, however, Product Licensed 
Intellectual Property expressly excludes all customer 
specific product formulations for Specialty Epoxy 
Resin Products, licenses from customers related to the 
manufacture of products for that specific customer, 
and all proprietary and/or trade secret information 
related to a particular customer as such property is 
exclusively Product Intellectual Property. 

UU. “Proposed Acquirer” means an entity proposed by 
Respondents (or a Divestiture Trustee) to the Commission 
and submitted for the approval of the Commission to 
become the Acquirer of particular assets required to be 
assigned, granted, licensed, divested, transferred, delivered 
or otherwise conveyed by Respondents pursuant to this 
Order. 

 
VV. “Remedial Agreement(s)” means the following:  

 
1. any agreement between Respondents and an Acquirer 

that is specifically referenced and attached to this 
Order, including all amendments, exhibits, 
attachments, agreements, and schedules thereto, 
related to the relevant assets or rights to be assigned, 
granted, licensed, divested, transferred, delivered, or 
otherwise conveyed, and that has been approved by the 
Commission to accomplish the requirements of the 
Order in connection with the Commission’s 
determination to make this Order final; 

 
2. any agreement between Respondents and a Third Party 

to effect the assignment of assets or rights of 
Respondents related to a Specialty Epoxy Resin 
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Product to the benefit of an Acquirer that is 
specifically referenced and attached to this Order, 
including all amendments, exhibits, attachments, 
agreements, and schedules thereto, that has been 
approved by the Commission to accomplish the 
requirements of the Order in connection with the 
Commission’s determination to make this Order final; 

 
3. any agreement between Respondents and an Acquirer 

(or between a Divestiture Trustee and an Acquirer) 
that has been approved by the Commission to 
accomplish the requirements of this Order, including 
all amendments, exhibits, attachments, agreements, 
and schedules thereto, related to the relevant assets or 
rights to be assigned, granted, licensed, divested, 
transferred, delivered, or otherwise conveyed, and that 
has been approved by the Commission to accomplish 
the requirements of this Order; and/or 

 
4. any agreement between Respondents and a Third Party 

to effect the assignment of assets or rights of 
Respondents related to a Specialty Epoxy Resin 
Product to the benefit of an Acquirer that has been 
approved by the Commission to accomplish the 
requirements of this Order, including all amendments, 
exhibits, attachments, agreements, and schedules 
thereto. 

 
WW. “Research and Development Employees” means all 

salaried employees of Respondents who directly have 
participated in the research, Development, or regulatory 
approval process, or clinical studies of the Specialty 
Epoxy Resin Products (irrespective of the portion of 
working time involved, unless such participation consisted 
solely of oversight of legal, accounting, tax or financial 
compliance) within the three (3) year period immediately 
prior to the Closing Date. 
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XX. “Research and Development Records” means all research 

and development records relating to Specialty Epoxy 
Resin Products including, but not limited to: 

 
1. inventory of research and development records, 

research history, research efforts, research notebooks, 
research reports, technical service reports, testing 
methods, invention disclosures, and know how related 
to the Specialty Epoxy Resin Products; 

 
2. all correspondence to Respondent Hexion from 

Agencies and from Respondent Hexion to the 
Agencies relating to Product Approval(s) submitted 
by, on behalf of, or acquired by, Respondent Hexion 
related to the Specialty Epoxy Resin Products; 

 
3. annual and periodic reports related to the above-

described Product Approval(s), including any safety 
update reports; 

 
4. Agency-approved product labeling related to the 

Specialty Epoxy Resin Products; 
 
5. currently used product usage instructions, including, 

without limitation, package inserts related to the 
Specialty Epoxy Resin Products; 

 
6. Agency-approved circulars and information related to 

the Specialty Epoxy Resin Products; 
 
7. reports relating to the protection of human safety and 

health related to the manufacture or use of the 
Specialty Epoxy Resin Products; 
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8. reports relating to the protection of the environment 
related to the manufacture or use of the Specialty 
Epoxy Resin Products; 

 
9. summary of product complaints from customers 

related to the Specialty Epoxy Resin Products; and 
 
10. product recall reports filed with any Agency related to 

the Specialty Epoxy Resin Products. 
 

YY. “Retained Product” means any product(s) manufactured 
by Respondent Hexion prior to the Effective Date at any 
site owned or operated by Respondent Hexion prior to the 
Effective Date other than the Specialty Epoxy Resin 
Product Facilities. 

 
ZZ. “Sales Employees” means all employees of Respondent 

Hexion who directly have participated (irrespective of the 
portion of working time involved) in the marketing or 
promotion of the Specialty Epoxy Resin Product(s) 
directly to customers within the three (3) year period 
immediately prior to the Closing Date. This includes 
employees trained to perform such sales activity for a 
Specialty Epoxy Resin Product within the three (3) year 
period immediately prior to the Closing Date. 

 
AAA. “Software” means computer programs related to the 

Specialty Epoxy Resin Product(s), including all software 
implementations of algorithms, models, and 
methodologies whether in source code or object code 
form, databases and compilations, including any and all 
data and collections of data, all documentation, including 
user manuals and training materials, related to any of the 
foregoing and the content and information contained on 
any Website; provided, however, that “Software” does not 
include software that is readily purchasable or licensable 
from sources other than the Respondents and which has 
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not been modified in a manner material to the use or 
function thereof (other than through user preference 
settings). 

 
BBB. “Specialty Epoxy Resin Products” means, all non-

commodity, value-added, epoxy resin products, including, 
without limitation, epoxy novolacs, glycidyl amines, 
cycloaliphatic, mono and multifunctional reactive diluents, 
curing agents, specialty blends, solutions, Formulated 
Systems and brominated resins (including all such 
specialty epoxy resin products identified in Appendix B), 
Developed, in Development, researched, manufactured, 
marketed or sold by Respondent Hexion at the Specialty 
Epoxy Resin Product Facilities at any time since May 27, 
2005. 

 
CCC. “Specialty Epoxy Resin Product Assets” means all of 

Respondent Hexion’s rights, title and interest in and to all 
assets throughout the World related to Respondent 
Hexion’s business related to the Specialty Epoxy Resin 
Products to the extent legally transferable, including the 
research, Development, manufacture, distribution, 
marketing, and sale of the Specialty Epoxy Resin 
Products, including, without limitation, 

 
1. all Product Intellectual Property related to the 

Specialty Epoxy Resin Product(s); 
 
2. perpetual, fully paid-up and royalty-free license(s) 

with rights to sublicense to all Product Licensed 
Intellectual Property to use, make, distribute, offer for 
sale, promote, advertise, sell, import, export, or have 
used, made, distributed, offered for sale, promoted, 
advertised, sold, imported, or exported the Specialty 
Epoxy Resin Product(s); 
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3. all Product Approvals related to the Specialty Epoxy 
Resin Product(s); 

 
4. all Manufacturing Technology related to the Specialty 

Epoxy Resin Product(s); 
 
5. all Marketing Materials related to the Specialty Epoxy 

Resin Product(s); 
 
6. all Website(s) related to the Specialty Epoxy Resin 

Product(s); 
 
7. all Product Development Reports related to the 

Specialty Epoxy Resin Product(s); 
 
8. at the Acquirer’s option, all Product Assumed 

Contracts related to the Specialty Epoxy Resin 
Product(s) (copies to be provided to the Acquirer on or 
before the Closing Date); 

 
9. a list of all customers and/or targeted customers for the 

Specialty Epoxy Resin Product(s) and the net sales (in 
either units or dollars) of the Specialty Epoxy Resin 
Products to such customers on either an annual, 
quarterly, or monthly basis including, but not limited 
to, a separate list specifying the above-described 
information for the High Volume Accounts and 
including the name of the employee(s) for each High 
Volume Account that is or has been responsible for the 
purchase of the Specialty Epoxy Resin Products on 
behalf of the High Volume Account and his or her 
business contact information; 

 
10. at the Acquirer’s option and to the extent approved by 

the Commission in the relevant Remedial Agreement, 
all inventory in existence as of the Closing Date, 
including, but not limited to, raw materials, supplies, 
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operating materials, packaging materials, work-in-
process, finished goods and merchandise, and other 
items of inventory related to the Specialty Epoxy 
Resin Product(s); 

 
11. copies of all unfilled customer purchase orders for the 

Specialty Epoxy Resin Product(s) as of the Closing 
Date, to be provided to the Acquirer not later than two 
(2) days after the Closing Date; 

 
12. at the Acquirer’s option, subject to any rights of the 

customer, all unfilled customer purchase orders for the 
Specialty Epoxy Resin Products; 

 
13. the Specialty Epoxy Resin Product Facilities; 
 
14. the InfraTec Assets; 
 
15. the Hexion Stuttgart Assets; and 
 
16. all of the Respondents’ books and records, customer 

files, customer lists and records, vendor files, vendor 
lists and records, cost files and records, credit 
information, distribution records, business records and 
plans, studies, surveys, and files related to the 
foregoing or to the Specialty Epoxy Resin Product(s); 

 
provided however, that in cases in which documents or 
other materials included in the relevant assets to be 
divested contain information: (1) that relates both to the 
Specialty Epoxy Resin Product(s) and to other products or 
businesses of the Respondents and cannot be segregated in 
a manner that preserves the usefulness of the information 
as it relates to the Specialty Epoxy Resin Product(s); or (2) 
for which the relevant party has a legal obligation to retain 
the original copies, the relevant party shall be required to 
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provide only copies or relevant excerpts of the documents 
and materials containing this information. In instances 
where such copies are provided to the Acquirer, the 
relevant party shall provide such Acquirer access to 
original documents under circumstances where copies of 
documents are insufficient for evidentiary or regulatory 
purposes. The purpose of this proviso is to ensure that 
Respondents provide the Acquirer with the above-
described information without requiring Respondents 
completely to divest themselves of information that, in 
content, also relates to Retained Product(s). 

 
DDD. “Specialty Epoxy Resin Product Core Employees” means 

the Marketing and Business Development Employees, 
Manufacturing Employees, Research and Development 
Employees, and the Sales Employees. 

 
EEE. “Specialty Epoxy Resin Product Divestiture Agreements” 

means the following agreements: 
 

1. “Master Agreement” by and among Hexion Specialty 
Chemicals, Inc., and Hexion Specialty Chemicals 
GmbH, as sellers, CHS Resins, A.S., as buyer, and 
Spolek Pro Chemickou A Hutni Výrobu, Akciova 
Spole�nost, dated as of September 19, 2008, and all 
amendments, exhibits, attachments, agreements, and 
schedules thereto; 

 
2. “Raw Materials Supply Agreement” by and among 

Spolek Pro Chemickou A Hutni Výrobu, Akciova 
Spole�nost and Hexion Specialty Chemicals, Inc. 
dated as of September 19, 2008, and all amendments, 
exhibits, attachments, agreements, and schedules 
thereto; and 

 
3. “Transitional Services Agreement” by and among 

Hexion Specialty Chemicals, Inc, and Hexion 
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Specialty Chemicals GmbH, and CH.S. Resins, A.S., 
as buyer, dated as of September 19, 2008, and all 
amendments, exhibits, attachments, agreements, and 
schedules thereto; related to the Specialty Epoxy Resin 
Product Assets that have been approved by the 
Commission to accomplish the requirements of this 
Order. The Specialty Epoxy Resin Product Divestiture 
Agreements are attached to this Order and contained in 
non-public Appendix C. 

FFF. “Specialty Epoxy Resin Product Facilities” means all 
assets comprising each of the facilities of Respondent 
Hexion identified below, including, without limitation, all 
of the following: real estate; buildings; warehouses; 
storage tanks; structures; Product Manufacturing 
Equipment; other equipment; machinery; tools; spare 
parts; personal property; furniture; fixtures; supplies 
associated with each particular facility; and other tangible 
property, owned, leased, or operated on or behalf of 
Hexion and located at the locations identified below, 

 
1. located at Varziner Strasse 49, 47138, Duisburg, 

Federal Republic of Germany (but shall exclude only 
that portion of the facility primarily related to the 
manufacture of formaldehyde or phenolic resin, such 
exclusion only to apply to the extent that such portion 
of the facility is not or has not been used by 
Respondent Hexion in the manufacture of Specialty 
Epoxy Resin Products); 

 
2. 16122 River Road, West Site, Norco, Louisiana 70079 

(but shall exclude only that portion of the facility used 
by Respondent Hexion to the manufacture 
epichlorohydrin, allyl chloride, calcium chloride and 
other chlorine based chemicals); 
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3. 8600 West 71st Street, Bedford Park, Illinois 60501; 
and 

 
4. 12650 Directors Drive, Suite 100, Houston, Texas 

77477. 
 
GGG. “Specialty Epoxy Resin Product Releasee(s)” means the 

Acquirer or any entity controlled by or under common 
control with such Acquirer, or any licensees, sublicensees, 
manufacturers, suppliers, distributors, and customers of 
such Acquirer, or of such Acquirer-affiliated entities. 

 
HHH. “Spolek” means Spolek Pro Chemickou A Hutni Výrobu, 

Akciova Spole�nost, a corporation organized, existing, 
and doing business under and by virtue of the laws of the 
Czech Republic, with its offices and principal place of 
business located at Revolu�ní 1930/86, 400 32 Ústí nad 
Labem, Czech Republic. The term “Spolek” shall include 
CH.S. Resins, A.S., a subsidiary of Spolek Pro Chemickou 
A Hutni Výrobu, Akciova Spole�nost. 

 
III. “Supply Cost” means a cost not to exceed the 

manufacturer’s average direct per unit cost in United 
States dollars of manufacturing the Specialty Epoxy Resin 
Product, or raw material or ingredients related to a 
Specialty Epoxy Resin Product, for the twelve (12) month 
period immediately preceding the Effective Date. “Supply 
Cost” shall expressly exclude any intracompany business 
transfer profit; provided, however, that in each instance 
where: (1) an agreement to Contract Manufacture is 
specifically referenced and attached to this Order, and (2) 
such agreement becomes a Remedial Agreement for a 
Specialty Epoxy Resin Product, “Supply Cost” means the 
cost as specified in such Remedial Agreement for that 
Specialty Epoxy Resin Product. 
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JJJ. “Third Party(ies)” means any Person other than the 
following: Respondents or the Acquirer for the affected 
assets, rights and Specialty Epoxy Resin Product(s). The 
term “Third Party(ies)” shall include, without limitation, 
any Person holding an Ownership Interest in InfraTec 
other than Respondent Hexion. 

 
KKK. “Trade Dress” means the current trade dress of the 

Specialty Epoxy Resin Product, including, without 
limitation, product packaging, and the lettering of the 
product trade name or brand name. 

 
LLL. “Trademark(s)” means all proprietary names or 

designations, trademarks, service marks, trade names, and 
brand names, including registrations and applications for 
registration therefor (and all renewals, modifications, and 
extensions thereof) and all common law rights, and the 
goodwill symbolized thereby and associated therewith, for 
the Specialty Epoxy Resin Product(s). The term 
“Trademarks” includes the following trademarks: 
BakeliteTM, EPONTM, EPONOLTM, HELOXYTM, and EPI-
REZTM. 

 
MMM. “Website” means the content of the Website(s) located at 

the Domain Names, the Domain Names, and all copyrights 
in such Website(s), to the extent owned by Respondents; 
provided, however, “Website” shall not include the 
following: (1) content owned by Third Parties and other 
intellectual property not owned by Respondents that are 
incorporated in such Website(s), such as stock 
photographs used in the Website(s), except to the extent 
that Respondents can convey their rights, if any, therein; 
or (2) content unrelated to the product(s). 
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II. 
 

IT IS FURTHER ORDERED that: 
 

A. Not later than ten (10) days after the Effective Date, 
Respondents shall divest the Specialty Epoxy Resin 
Product Assets, absolutely and in good faith, to Spolek 
pursuant to, and in accordance with, the Specialty Epoxy 
Resin Product Divestiture Agreements (which agreements 
shall not vary or contradict, or be construed to vary or 
contradict, the terms of this Order, it being understood that 
this Order shall not be construed to reduce any rights or 
benefits of Spolek or to reduce any obligations of 
Respondents under such agreements), and each such 
agreement, if it becomes a Remedial Agreement related to 
the Specialty Epoxy Resin Product Assets, respectively, is 
incorporated by reference into this Order and made a part 
hereof; 

 
provided, however, that if Respondents have divested the 
Specialty Epoxy Resin Product Assets to Spolek prior to 
the date this Order becomes final, and if, at the time the 
Commission determines to make this Order final, the 
Commission notifies Respondents that Spolek is not an 
acceptable purchaser of the Specialty Epoxy Resin Product 
Assets then Respondents shall immediately rescind the 
transaction with Spolek, in whole or in part, as directed by 
the Commission, and shall divest the Specialty Epoxy 
Resin Product Assets, as is relevant, within one hundred 
eighty (180) days from the date the Order becomes final, 
absolutely and in good faith, at no minimum price, to an 
Acquirer(s) and only in a manner that receives the prior 
approval of the Commission; 
 
provided further, that if Respondents have divested the 
Specialty Epoxy Resin Product Assets to Spolek prior to 
the date this Order becomes final, and if, at the time the 
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Commission determines to make this Order final, the 
Commission notifies Respondents that the manner in 
which the divestiture was accomplished is not acceptable, 
the Commission may direct Respondents, or appoint a 
Divestiture Trustee, to effect such modifications to the 
manner of divestiture of the Specialty Epoxy Resin 
Product Assets to Spolek (including, but not limited to, 
entering into additional agreements or arrangements) as 
the Commission may determine are necessary to satisfy 
the requirements of this Order. 

 
B. Prior to the Effective Date and as a condition precedent to 

the consummation of the Acquisition, Respondents shall 
secure all consents and waivers from all Third Parties 
(including, without limitation, such consents and waivers 
related to the InfraTec Assets) that are necessary to permit 
Respondents to divest the Specialty Epoxy Resin Product 
Assets required to be divested pursuant to this Order to the 
Acquirer, and/or to permit such Acquirer to continue the 
research, Development, manufacture, sale, marketing or 
distribution of the Specialty Epoxy Resin Products; 

 
provided, however, Respondents may satisfy this 
requirement by certifying that the Acquirer has executed 
all such agreements directly with each of the relevant 
Third Parties. 

 
C. Respondents shall transfer the Manufacturing Technology 

to the Acquirer in an organized, comprehensive, complete, 
useful, timely, and meaningful manner. Respondents shall, 
inter alia: 

 
1. designate employees of Respondents knowledgeable 

with respect to such Manufacturing Technology to a 
committee for the purposes of communicating directly 
with such Acquirer and the Interim Monitor (if any has 
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been appointed) for the purposes of effecting such 
transfer; 

 
2. prepare technology transfer protocols and transfer 

acceptance criteria for both the processes and 
analytical methods related to the Specialty Epoxy 
Resin Products, such protocols and acceptance criteria 
to be subject to the approval of the Acquirer; 

 
3. prepare and implement a detailed technological 

transfer plan that contains, inter alia, the transfer of all 
relevant information, all appropriate documentation, 
all other materials, and projected time lines for the 
delivery of all Manufacturing Technology to the 
Acquirer; and 

 
4. upon reasonable written notice and request from the 

Acquirer to Respondents, provide in a timely manner, 
at no greater than Direct Cost, assistance and advice to 
enable the Acquirer (or the Designee of the Acquirer) 
to: 

 
a. manufacture the Specialty Epoxy Resin Products in 

the same quality achieved by the Respondents and 
in commercial quantities; 

 
b. obtain any Product Approvals necessary for the 

Acquirer to manufacture, sell, market or distribute 
the Specialty Epoxy Resin Products; and 

 
c. receive, integrate, and use such Manufacturing 

Technology. 
 

D. Respondents shall: 
 

1. upon reasonable written notice and request from the 
Acquirer to Respondents, Respondents shall Contract 
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Manufacture and deliver to the Acquirer, in a timely 
manner and under reasonable terms and conditions, a 
supply of each of the Contract Manufacture Products 
at Respondents’ Supply Cost, for a period of time 
sufficient to allow the Acquirer (or the Designee of the 
Acquirer) to: 

 
a. obtain all of the relevant Product Approvals 

necessary to manufacture in commercial quantities, 
the Contract Manufacture Products independently 
of Respondents; and 

b. secure sources of supply of the ingredients, inputs 
and components for the Contract Manufacture 
Products from entities other than Respondents; 

 
2. make representations and warranties to the Acquirer 

that the Contract Manufacture Product(s) supplied 
through Contract Manufacture pursuant to a Remedial 
Agreement meet the specifications of the relevant 
customers; 

 
3. for the Contract Manufacture Products supplied by 

Respondents, Respondents shall agree to indemnify, 
defend and hold the Acquirer harmless from any and 
all suits, claims, actions, demands, liabilities, expenses 
or losses alleged to result from the failure of the 
product(s) supplied to the Acquirer pursuant to a 
Remedial Agreement by Respondents to meet 
customer specifications. This obligation may be made 
contingent upon the Acquirer giving Respondents 
prompt, adequate notice of such claim and cooperating 
fully in the defense of such claim. The Remedial 
Agreement shall be consistent with the obligations 
assumed by Respondents under this Order; provided, 
however, that Respondents may reserve the right to 
control the defense of any such litigation, including the 
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right to settle the litigation, so long as such settlement 
is consistent with Respondents’ responsibilities to 
supply the Contract Manufacture Products in the 
manner required by this Order; provided further, that 
this obligation shall not require Respondents to be 
liable for any negligent act or omission of the Acquirer 
or for any representations and warranties, express or 
implied, made by the Acquirer that exceed the 
representations and warranties made by Respondents 
to the Acquirer; 

 
4. make representations and warranties to the Acquirer 

that Respondents shall hold harmless and indemnify 
the Acquirer for any liabilities or loss of profits 
resulting from the failure by Respondents to deliver 
the products in a timely manner as required by the 
Remedial Agreement(s) unless Respondents can 
demonstrate that their failure was entirely beyond the 
control of Respondents and in no part the result of 
negligence or willful misconduct by Respondents; 

 
5. during the term of the Contract Manufacture between 

Respondents and the Acquirer, upon request of the 
Acquirer or Interim Monitor (if any has been 
appointed), make available to the Acquirer and the 
Interim Monitor (if any has been appointed) all records 
that relate to the manufacture of the Contract 
Manufacture Products that are generated or created 
after the Closing Date; 

 
6. during the term of the Contract Manufacture between 

Respondents and the Acquirer, maintain 
manufacturing facilities necessary to manufacture each 
of the Contract Manufacture Products; and 

 
7. during the term of the Contract Manufacture between 

Respondents and the Acquirer, provide consultation 



FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 146 

 
Decision and Order 

 

 
 

784 

with knowledgeable employees of Respondents and 
training, at the request of the Acquirer and at a facility 
chosen by the Acquirer, for the purposes of enabling 
the Acquirer (or the Designee of the Acquirer) to 
obtain all Product Approvals to manufacture Specialty 
Epoxy Resin Products manufactured with or from or 
that use or include the Contract Manufacture Products 
in the same quality achieved by the Respondents and 
in commercial quantities, and in a manner consistent 
with the relevant customer specifications, 
independently of Respondents, and sufficient to satisfy 
management of the Acquirer that its personnel (or the 
Designee’s personnel) are adequately trained in the 
manufacture of Specialty Epoxy Resin Products 
manufactured with or from or that use or include the 
Contract Manufacture Products 

 
The foregoing provisions, II.D.1. - 7., shall remain in 
effect with respect to each Contract Manufacture Product 
until the date the earliest of the following dates: (1) the 
date that the Acquirer (or the Designee(s) of such 
Acquirer) is able to manufacture such Contract 
Manufacture Product in commercial quantities, in a 
manner consistent with the relevant customer 
specifications, independently of Respondents; or (2) the 
date five (5) years from the date on which this Order 
becomes final. 

 
E. Respondents shall: 
 

1. submit to the Acquirer, at Respondents’ expense, all 
Confidential Business Information; 

 
2. deliver such Confidential Business Information as 

follows: 
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a. in good faith; 
 
b. in a timely manner, i.e., as soon as practicable, 

avoiding any delays in transmission of the 
respective information; and 

 
c. in a manner that ensures its completeness and 

accuracy and that fully preserves its usefulness; 
 

3. pending complete delivery of all such Confidential 
Business Information to the Acquirer, provide the 
Acquirer and the Interim Monitor (if any has been 
appointed) with access to all such Confidential 
Business Information and employees who possess or 
are able to locate such information for the purposes of 
identifying the books, records, and files directly related 
to the Specialty Epoxy Resin Product(s) that contain 
such Confidential Business Information and 
facilitating the delivery in a manner consistent with 
this Order; 

 
4. not use, directly or indirectly, any such Confidential 

Business Information related to the research, 
Development, manufacturing, marketing, or sale of the 
Specialty Epoxy Resin relevant other than as necessary 
to comply with the following: 

 
a. the requirements of this Order; 
 
b. Respondents’ obligations to the Acquirer under the 

terms of any Remedial Agreement related to 
Specialty Epoxy Resin; or 

 
c. applicable Law; 

 
5. not disclose or convey any such Confidential Business 

Information, directly or indirectly, to any person 
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except the Acquirer or other persons specifically 
authorized by the Acquirer to receive such 
information; and 

 
6. not provide, disclose or otherwise make available, 

directly or indirectly, any such Confidential Business 
Information related to the marketing or sales of the 
Specialty Epoxy Resin Products to the employees 
associated with business related to those Retained 
Products that are used or suitable for use in commerce 
for the same or similar purposes as the Specialty 
Epoxy Resin Products. 

 
F. Respondents shall not enforce any agreement against a 

Third Party or the Acquirer to the extent that such 
agreement may limit or otherwise impair the ability of the 
Acquirer to acquire the Manufacturing Technology, 
Product Intellectual Property, or Product Licensed 
Intellectual Property related to the relevant Specialty 
Epoxy Resin Product(s) from the Third Party. Such 
agreements include, but are not limited to, agreements 
with respect to the disclosure of Confidential Business 
Information related to such Manufacturing Technology, 
Product Intellectual Property and Product Licensed 
Intellectual Property. 

 
G. Not later than ten (10) days after the Closing Date, 

Respondents shall grant a release to each Third Party that 
is subject to an agreement as described in Paragraph II.F. 
that allows the Third Party to provide the relevant 
Manufacturing Technology, Product Intellectual Property, 
or Product Licensed Intellectual Property to the Acquirer. 
Within five (5) days of the execution of each such release, 
Respondents shall provide a copy of the release to the 
Acquirer for the relevant assets. 
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H. Respondents shall: 
 

1. for each Specialty Epoxy Resin Product, for a period 
of at least eighteen (18) months from the relevant 
Closing Date, provide the Acquirer with the 
opportunity to enter into employment contracts with 
the Specialty Epoxy Resin Product Core Employees. 
Each of these periods is hereinafter referred to as the 
“Specialty Epoxy Resin Product Core Employee 
Access Period(s)”; 

2. not later than the earlier of the following dates: (1) ten 
(10) days after notice by staff of the Commission to 
Respondents to provide the Product Employee 
Information; or (2) ten (10) days after the relevant 
Closing Date, provide the Acquirer or the relevant 
Proposed Acquirer with the Product Employee 
Information related to the relevant Specialty Epoxy 
Resin Product Core Employees. Failure by 
Respondents to provide the Product Employee 
Information for any Specialty Epoxy Resin Product 
Core Employee within the time provided herein shall 
extend the Specialty Epoxy Resin Product Core 
Employee Access Period(s) with respect to that 
employee in an amount equal to the delay; 

 
3. during the Specialty Epoxy Resin Product Core 

Employee Access Period(s), not interfere with the 
hiring or employing by the Acquirer of the Specialty 
Epoxy Resin Product Core Employees related to the 
particular Specialty Epoxy Resin Products and assets 
acquired by such Acquirer, and remove any 
impediments within the control of Respondents that 
may deter these employees from accepting 
employment with the Acquirer, including, but not 
limited to, any noncompete or nondisclosure provision 
of employment with respect to a Specialty Epoxy 
Resin Product or other contracts with Respondents that 
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would affect the ability or incentive of those 
individuals to be employed by the Acquirer. In 
addition, Respondents shall not make any counteroffer 
to such a Specialty Epoxy Resin Product Core 
Employee who has received a written offer of 
employment from the Acquirer;  

 
provided, however, that, subject to the conditions of 
continued employment prescribed in this Order, this 
Paragraph II.H.3. shall not prohibit Respondents from 
continuing to employ any Specialty Epoxy Resin 
Product Core Employee under the terms of such 
employee’s employment with Respondents prior to the 
date of the written offer of employment from the 
Acquirer to such employee; 

 
4. until the Closing Date, provide all Specialty Epoxy 

Resin Product Core Employees with reasonable 
financial incentives to continue in their positions and 
to research, Develop, and manufacture the Specialty 
Epoxy Resin Product(s) consistent with past practices 
and/or as may be necessary to preserve the 
marketability, viability and competitiveness of the 
Specialty Epoxy Resin Product(s) and to ensure 
successful execution of the pre-Acquisition plans for 
such Specialty Epoxy Resin Product(s). Such 
incentives shall include a continuation of all employee 
compensation and benefits offered by Respondent 
Hexion until the Closing Date(s) for the divestiture of 
the Specialty Epoxy Resin Product Assets has 
occurred, including regularly scheduled raises, 
bonuses, and vesting of pension benefits (as permitted 
by Law); 

 
provided, however, that, subject to those conditions of 
continued employment prescribed in this Order, this 
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Order does not require nor shall be construed to 
require Respondents to terminate the employment of 
any employee or to prevent Respondents from 
continuing to employ the Specialty Epoxy Resin 
Product Core Employees in connection with the 
Acquisition; and 

 
5. for a period of one (1) year from the relevant Closing 

Date, not: 
 

a. directly or indirectly, solicit or otherwise attempt 
to induce any employee of the Acquirer with any 
amount of responsibility related to a Specialty 
Epoxy Resin Product (“Specialty Epoxy Resin 
Product Employee”) to terminate his or her 
employment relationship with the Acquirer; or 

 
b. hire any Specialty Epoxy Resin Product Employee; 

provided, however, Respondents may hire any 
former Specialty Epoxy Resin Product Employee 
whose employment has been terminated by the 
Acquirer or who independently applies for 
employment with Respondent, as long as such 
employee was not solicited in violation of the 
nonsolicitation requirements contained herein; 

 
provided, however, Respondents may do the 
following: (1) advertise for employees in newspapers, 
trade publications or other media not targeted 
specifically at the Specialty Epoxy Resin Product 
Employees; or (2) hire a Specialty Epoxy Resin 
Product Employee who contacts Respondents on his or 
her own initiative without any direct or indirect 
solicitation or encouragement from Respondents. 

 
I. Respondents shall require, as a condition of continued 

employment post-divestiture of the assets required to be 
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divested pursuant to this Order, that each Specialty Epoxy 
Resin Product Core Employee retained by Respondent, the 
direct supervisor(s) of any such employee, and any other 
employee retained by Respondents and designated by the 
Interim Monitor (if applicable) sign a confidentiality 
agreement pursuant to which such employee shall be 
required to maintain all Confidential Business Information 
related to the Specialty Epoxy Resin Products as strictly 
confidential, including the nondisclosure of such 
information to all other employees, executives or other 
personnel of Respondents (other than as necessary to 
comply with the requirements of this Order). 

 
J. Not later than thirty (30) days after the Effective Date, 

Respondents shall provide written notification of the 
restrictions on the use of the Confidential Business 
Information related to the Specialty Epoxy Resin Products 
by Respondents’ personnel to all of Respondents’ 
employees who: 

 
1. are or were directly involved in the research, 

Development, manufacturing, distribution, sale or 
marketing of each of the relevant Specialty Epoxy 
Resin Products; 

 
2. are directly involved in the research, Development, 

manufacturing, distribution, sale or marketing of 
Retained Products that are used or suitable for use in 
commerce for the same or similar purposes as the 
relevant Specialty Epoxy Resin Products; and/or 

 
3. may have Confidential Business Information related to 

the Specialty Epoxy Resin Products. 
 

Respondents shall give such notification by e-mail with 
return receipt requested or similar transmission, and keep a 
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file of such receipts for one (1) year after the relevant 
Closing Date. Respondents shall provide a copy of such 
notification to the Acquirer. Respondents shall maintain 
complete records of all such agreements at Respondents 
headquarters address within the United States and shall 
provide an officer’s certification to the Commission 
stating that such acknowledgment program has been 
implemented and is being complied with. Respondents 
shall provide the Acquirer with copies of all certifications, 
notifications and reminders sent to Respondents’ 
personnel. 

 
K. Until Respondents complete the divestitures required by 

Paragraph II.A. and fully transfer the related 
Manufacturing Technology to the Acquirer(s), 

 
1. Respondents shall take such actions as are necessary 

to: 
 

a. maintain the full economic viability and 
marketability of the businesses associated with 
each Specialty Epoxy Resin Product; 

 
b. minimize any risk of loss of competitive potential 

for such business; 
 
c. prevent the destruction, removal, wasting, 

deterioration, or impairment of any of the assets 
related to each Specialty Epoxy Resin Product; 

 
d. ensure the assets required to be divested are 

transferred to the Acquirer in a manner without 
disruption, delay, or impairment of the regulatory 
approval processes related to the business 
associated with each Specialty Epoxy Resin 
Product; 
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e. ensure the completeness of the transfer of the 
Manufacturing Technology; and 

 
2. Respondents shall not sell, transfer, encumber or 

otherwise impair the assets required to be divested 
(other than in the manner prescribed in this Order) nor 
take any action that lessens the full economic viability, 
marketability, or competitiveness of the businesses 
associated with each Specialty Epoxy Resin Product. 

L. Respondents shall not join, file, prosecute or maintain any 
suit, in law or equity, against the Acquirer(s) or the 
Specialty Epoxy Resin Product Releasee(s) for the 
research, Development, manufacture, use, import, export, 
distribution, or sale of the Specialty Epoxy Resin 
Product(s) under the following: 

 
1. any Patent owned or licensed by Respondents as of the 

Effective Date that claims a method of making, using, 
or administering, or a composition of matter, relating 
to a Specialty Epoxy Resin Product, or that claims a 
device relating to the use thereof; 

 
2. any Patent owned or licensed at any time after the 

Effective Date by Respondents that claim any aspect 
of the research, Development, manufacture, use, 
import, export, distribution, or sale of a Specialty 
Epoxy Resin Product, other than such Patents that 
claim inventions conceived by and reduced to practice 
after the Effective Date; 

 
if such suit would have the potential to interfere with the 
Acquirer’s freedom to practice the following: (1) the 
research, Development, or manufacture of a particular 
Specialty Epoxy Resin Product; or (2) the use within, 
import into, export from, or the supply, distribution, or 
sale within, the United States of a particular Specialty 
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Epoxy Resin Product. Respondents shall also covenant to 
the Acquirer that as a condition of any assignment, 
transfer, or license to a Third Party of the above-described 
Patents, the Third Party shall agree to provide a covenant 
whereby the Third Party covenants not to sue the Acquirer 
or the related Specialty Epoxy Resin Product Releasee(s) 
under such Patents, if the suit would have the potential to 
interfere with the Acquirer’s freedom to practice the 
following: (1) the research, Development, or manufacture 
of a particular Specialty Epoxy Resin Product; or (2) the 
use within, import into, export from, or the supply, 
distribution, or sale within, the United States of a 
particular Specialty Epoxy Resin Product. 

 
M. Upon reasonable written notice and request from an 

Acquirer to Respondent, Respondent shall provide, in a 
timely manner, at no greater than Direct Cost, assistance 
of knowledgeable employees of Respondent to assist that 
Acquirer to defend against, respond to, or otherwise 
participate in any litigation related to the Product 
Intellectual Property related to any of the Specialty Epoxy 
Resin Products, if such litigation would have the potential 
to interfere with the Acquirer’s freedom to practice the 
following: (1) the research, Development, or manufacture 
of the Specialty Epoxy Resin Products; or (2) the use 
within, import into, export from, or the supply, 
distribution, or sale within the United States. 

 
N. Within eighteen (18) months of the Closing Date, 

Respondents shall either license or assign any and all 
intellectual property to the Acquirer that constitutes either 
Product Intellectual Property or Product Licensed 
Intellectual Property that the Acquirer, with the 
concurrence of the Interim Monitor, identifies as being 
necessary to the conduct of the business associated with 
the Specialty Epoxy Resin Product (as such business had 
been conducted by Respondent Hexion prior to the 
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Effective Date) and that was not listed and/or included in 
the intellectual property that was licensed or assigned to 
the Acquirer pursuant to the Remedial Agreements 
previously submitted by Respondents to the Commission. 

 
O. For any patent infringement suit in which either 

Respondent is alleged to have infringed a Patent of a Third 
Party prior to the Closing Date or for such suit as such 
Respondent has prepared or is preparing as of the Closing 
Date to defend against such infringement claim(s), and 
where such a suit would have the potential to interfere 
with the Acquirer’s freedom to practice the following: (1) 
the research, Development, or manufacture of a particular 
Specialty Epoxy Resin Product; or (2) the use within, 
import into, export from, or the supply, distribution, or 
sale within, the United States of the relevant Specialty 
Epoxy Resin Products, Respondents shall: 

 
1. cooperate with the Acquirer and provide any and all 

necessary technical and legal assistance, 
documentation and witnesses from Respondents in 
connection with obtaining resolution of any pending 
patent litigation involving such Specialty Epoxy Resin 
Product; 

 
2. waive conflicts of interest, if any, to allow either 

Respondents’ outside legal counsel to represent the 
Acquirer in any ongoing patent litigation involving 
such Specialty Epoxy Resin Product; and 

 
3. permit the transfer to the Acquirer of all of the 

litigation files and any related attorney work-product 
in the possession of Respondents’ outside counsel 
relating to such Specialty Epoxy Resin Product.  

 
P. Respondents shall not: 
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1. use the Product Trademarks related to the Specialty 

Epoxy Resin Products or any mark confusingly similar 
to such Product Trademarks, as a trademark, trade 
name, or service mark; 

 
2. attempt to register such Product Trademarks; 
 
3. attempt to register any mark confusingly similar to 

such Product Trademarks; 
 
4. challenge or interfere with the Acquirer(s)’s use and 

registration of such Product Trademarks; or 
 
5. challenge or interfere with the Acquirer(s)’s efforts to 

enforce their trademark registrations for and trademark 
rights in such Product Trademarks against Third 
Parties; 

 
provided, however, that this Order shall not preclude 
Respondents from continuing to use those trademarks, 
tradenames, or service marks related to the Retained 
Products as of the Effective Date. 

 
Q. Respondents shall not seek, directly or indirectly, pursuant 

to any dispute resolution mechanism incorporated in any 
Remedial Agreement, or in any agreement related to any 
of the Specialty Epoxy Resin Products a decision the result 
of which would be inconsistent with the terms of this 
Order and/or the remedial purposes thereof. 

 
R. The purpose of the divestiture of the Specialty Epoxy 

Resin Product Assets and the transfer of the 
Manufacturing Technology related to the Specialty Epoxy 
Resin Products, respectively, and the related obligations 
imposed on the Respondents by this Order is: 
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1. to ensure the continued use of the Specialty Epoxy 
Resin Product Assets in the research, Development, 
manufacture, use, import, export, distribution, and sale 
of each of the respective Specialty Epoxy Resin 
Products; 

 
2. to provide for the future use of the Specialty Epoxy 

Resin Product Assets for the research, Development, 
manufacture, use, import, export, distribution, and sale 
of each of the respective Specialty Epoxy Resin 
Products; 

 
3. to create a viable and effective competitor, who is 

independent of the Respondents in the research, 
Development, manufacture, use, import, export, 
distribution, or sale of each of the Specialty Epoxy 
Resin Products; and 

 
4. to remedy the lessening of competition resulting from 

the Acquisition as alleged in the Commission’s 
Complaint in a timely and sufficient manner. 

 
III. 

 
A. For the time period after the Effective Date, 

 
1. Respondents shall not use, directly or indirectly, any 

MDI Non-Public Information related to the research, 
Development, manufacturing, marketing, or sale of 
MDI Products that is obtained from an MDI Producer 
other than as necessary to comply with the following: 

 
a. the requirements of this Order; 
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b. Respondents’ obligations to such MDI Producer 
under the terms of any agreement related to MDI 
Products; or 

 
c. applicable Law; 

 
2. Respondents shall not disclose or convey any such 

MDI Non-Public Information, directly or indirectly, to 
any Person except the respective MDI Producer, other 
Persons specifically authorized by such MDI Producer 
to receive such information, and such employees of 
Respondent Hexion directly assigned to the FDBU; 

 
3. Respondents shall not provide, disclose or otherwise 

make available, directly or indirectly, any such MDI 
Non-Public Information to the employees associated 
with the MDI Acquired Business; 

 
4. Respondents shall ensure that no manager with direct 

line authority over the FDBU provides, discloses, or 
otherwise makes available, directly or indirectly, any 
MDI Non-Public Information to the employees 
associated with the MDI Acquired Business, including, 
without limitation, those employees with direct line 
authority over the MDI Acquired Business; 

 
5. Respondents shall prohibit any employee associated 

with the FDBU from discussing with, or providing, 
disclosing or otherwise making available to, any 
employee associated with the MDI Acquired Business, 
directly or indirectly, any MDI Non-Public 
Information; 

 
6. Respondents shall institute procedures and 

requirements throughout the various entities of the 
Respondents to ensure the MDI Non-Public 
Information is protected as required by this Order. 
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B. The purpose of this Paragraph III is to prevent 

Respondents from using the MDI Non-Public Information 
to the detriment of the research, Development, 
manufacturing, marketing, or sale of MDI Products of the 
MDI Producers; to the benefit of the MDI Products 
researched, Developed, manufactured, marketed, or sold 
by Respondents; or from otherwise using such information 
in an anticompetitive manner or in any unfair method of 
competition. 

IV. 
 

IT IS FURTHER ORDERED that: 
 

A. If Respondent Hexion does not acquire more than fifty 
(50) percent of the voting securities of Respondent 
Huntsman on or before the Expiration Date, then 
Respondent Hexion shall divest, absolutely and in good 
faith, all of its Ownership Interest in Respondent 
Huntsman on the New York Stock Exchange, or such 
other securities exchange as the voting securities of 
Respondent Huntsman are registered to be traded on, 
within six (6) months of the Expiration Date to a Person 
that holds not more than one (1) percent of the voting 
securities of Respondent Hexion. 

 
B. Pending the divestiture described in Paragraph IV.A., 

Respondent Hexion shall not, directly or indirectly: 
 

1. exercise dominion or control over, or otherwise seek to 
influence, the management, direction or supervision of 
the business of Respondent Huntsman including, but 
not limited to, any participation in the formulation, 
determination or direction of any business decisions of 
Respondent Huntsman; 
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2. propose corporate action requiring the approval of 
Respondent Huntsman shareholders; 

 
3. nominate, or any other way seek to or obtain 

representation on the Board of Directors of 
Respondent Huntsman; 

 
4. have any of their directors, officers or employees serve 

simultaneously as an officer or director of Respondent 
Huntsman; 

5. exercise any voting rights attached to any Ownership 
Interest in Respondent Huntsman, provided, however, 
that in any matter to be voted on by the shareholders of 
Respondent Huntsman, Respondent Hexion shall cast 
the votes related to their Ownership Interest in each 
class of Respondent Huntsman stock in an amount and 
manner proportional to the vote of all other votes cast 
by other Respondent Huntsman shareholders entitled 
to vote on such matter; 

 
6. seek or obtain access to any confidential, proprietary, 

or other non-public information of Respondent 
Huntsman relating to the research, Development, 
manufacture, distribution, sale, and marketing of 
products that have the same or similar uses or 
applications as the Specialty Epoxy Resin Products 
researched, Developed, manufactured, distributed, 
sold, or marketed by Respondent Hexion; provided, 
however, that this shall not be construed to prohibit 
Respondent Hexion from seeking or obtaining 
discovery in any litigation or other proceeding to 
resolve a claim between Respondent Hexion and 
Respondent Huntsman in accordance with the 
procedures of the forum before which the dispute is 
pending. With respect to any such discovery, 
Respondent Hexion shall enter into a protective order 
to prevent any information from being used for any 
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purpose other than providing legal representation or 
evidence as to the particular dispute and to prevent any 
information from being disclosed to any person(s) not 
necessary to the resolution of such dispute; or 

 
7. take any action or omit to take any action in a manner 

that would be incompatible with the status of 
Respondent Hexion as a passive investor in 
Respondent Huntsman. 

The requirements of this Paragraph IV.B. shall continue 
and remain in effect so long as Respondent Hexion retains 
any Ownership Interest in Respondent Huntsman. 

 
C. The purpose of the requirements of Paragraph IV is to 

ensure that, if the Acquisition does not occur, Respondent 
Hexion will not seek to exert, or exert influence upon, the 
business operations of Respondent Huntsman. 

 
V. 
 

IT IS FURTHER ORDERED that: 
 
A. At any time after Respondents sign the Consent 

Agreement in this matter, the Commission may appoint a 
monitor (“Interim Monitor”) to assure that Respondents 
expeditiously comply with all of their obligations and 
perform all of their responsibilities as required by this 
Order, the Order to Maintain Assets, and the Remedial 
Agreements. 

 
B. The Commission shall select the Interim Monitor, subject 

to the consent of Respondent Hexion, which consent shall 
not be unreasonably withheld. If Respondent Hexion has 
not opposed, in writing, including the reasons for 
opposing, the selection of a proposed Interim Monitor 
within ten (10) days after notice by the staff of the 
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Commission to Respondent Hexion of the identity of any 
proposed Interim Monitor, Respondents shall be deemed 
to have consented to the selection of the proposed Interim 
Monitor. 

 
C. Not later than ten (10) days after the appointment of the 

Interim Monitor, Respondents shall execute an agreement 
that, subject to the prior approval of the Commission, 
confers on the Interim Monitor all the rights and powers 
necessary to permit the Interim Monitor to monitor 
Respondents’ compliance with the relevant requirements 
of the Order in a manner consistent with the purposes of 
the Order. 

 
D. If an Interim Monitor is appointed, Respondents shall 

consent to the following terms and conditions regarding 
the powers, duties, authorities, and responsibilities of the 
Interim Monitor: 

 
1. the Interim Monitor shall have the power and authority 

to monitor Respondents’ compliance with the 
divestiture and asset maintenance obligations and 
related requirements of the Order, and shall exercise 
such power and authority and carry out the duties and 
responsibilities of the Interim Monitor in a manner 
consistent with the purposes of the Order and in 
consultation with the Commission; 

 
2. the Interim Monitor shall act in a fiduciary capacity for 

the benefit of the Commission; and 
 
3. the Interim Monitor shall serve until, the latter of: 

 
a. the date of completion by Respondents of the 

divestiture of all Specialty Epoxy Resin Product 
Assets and the transfer of the Manufacturing 
Technology, Product Intellectual Property, and 
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Product Licensed Intellectual Property in a manner 
that fully satisfies the requirements of this Order; 
and 

 
b. with respect to each Specialty Epoxy Resin 

Product, the date the Acquirer (or the Designee(s) 
of such Acquirer) has obtained all Product 
Approvals necessary to manufacture, market, 
import, export, and sell such Specialty Epoxy 
Resin Product and able to manufacture such 
Specialty Epoxy Resin Product in commercial 
quantities independently of Respondents; 

 
provided, however, that the Interim Monitor’s service 
shall not exceed five (5) years from the date on which 
this Order becomes final;  
 
provided further, that the Commission may shorten or 
extend this period as may be necessary or appropriate 
to accomplish the purposes of the Orders. 

 
E. Subject to any demonstrated legally recognized privilege, 

the Interim Monitor shall have full and complete access to 
Respondents’ personnel, books, documents, records kept 
in the normal course of business, facilities and technical 
information, and such other relevant information as the 
Interim Monitor may reasonably request, related to 
Respondents’ compliance with their obligations under the 
Order, including, but not limited to, their obligations 
related to the relevant assets. Respondents shall cooperate 
with any reasonable request of the Interim Monitor and 
shall take no action to interfere with or impede the Interim 
Monitor’s ability to monitor Respondents’ compliance 
with the Order. 
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F. The Interim Monitor shall serve, without bond or other 
security, at the expense of Respondent, on such reasonable 
and customary terms and conditions as the Commission 
may set. The Interim Monitor shall have authority to 
employ, at the expense of Respondent, such consultants, 
accountants, attorneys and other representatives and 
assistants as are reasonably necessary to carry out the 
Interim Monitor’s duties and responsibilities. 

 
G. Respondents shall indemnify the Interim Monitor and hold 

the Interim Monitor harmless against any losses, claims, 
damages, liabilities, or expenses arising out of, or in 
connection with, the performance of the Interim Monitor’s 
duties, including all reasonable fees of counsel and other 
reasonable expenses incurred in connection with the 
preparations for, or defense of, any claim, whether or not 
resulting in any liability, except to the extent that such 
losses, claims, damages, liabilities, or expenses result from 
gross negligence, willful or wanton acts, or bad faith by 
the Interim Monitor. 

 
H. Respondent shall report to the Interim Monitor in 

accordance with the requirements of this Order and/or as 
otherwise provided in any agreement approved by the 
Commission. The Interim Monitor shall evaluate the 
reports submitted to the Interim Monitor by Respondent, 
and any reports submitted by the Acquirer with respect to 
the performance of Respondent’s obligations under the 
Order or the Remedial Agreement(s). Within thirty (30) 
days from the date the Interim Monitor receives these 
reports, the Interim Monitor shall report in writing to the 
Commission concerning performance by Respondent of its 
obligations under the Order; provided, however, beginning 
one hundred twenty (120) days after Respondent has filed 
its final report pursuant to Paragraph VIII.C., and every 
one hundred twenty (120) days thereafter, the Interim 



FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 146 

 
Decision and Order 

 

 
 

804 

Monitor shall report in writing to the Commission 
concerning progress by the Acquirer toward: 

 
1. obtaining all of the relevant Product Approvals 

necessary to manufacture in commercial quantities, the 
Specialty Epoxy Resin Products independently of 
Respondents and; 

 
2. to secure sources of supply of the ingredients, inputs 

and components for the Specialty Epoxy Resin 
Products from entities other than Respondents. 

 
I. Respondents may require the Interim Monitor and each of 

the Interim Monitor’s consultants, accountants, attorneys 
and other representatives and assistants to sign a 
customary confidentiality agreement; provided, however, 
that such agreement shall not restrict the Interim Monitor 
from providing any information to the Commission. 

 
J. The Commission may, among other things, require the 

Interim Monitor and each of the Interim Monitor’s 
consultants, accountants, attorneys and other 
representatives and assistants to sign an appropriate 
confidentiality agreement related to Commission materials 
and information received in connection with the 
performance of the Interim Monitor’s duties. 

 
K. If the Commission determines that the Interim Monitor has 

ceased to act or failed to act diligently, the Commission 
may appoint a substitute Interim Monitor in the same 
manner as provided in this Paragraph. 

 
L. The Commission may on its own initiative, or at the 

request of the Interim Monitor, issue such additional 
orders or directions as may be necessary or appropriate to 
assure compliance with the requirements of the Order. 
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M. The Interim Monitor appointed pursuant to this Order may 

be the same person appointed as a Divestiture Trustee 
pursuant to the relevant provisions of this Order 

 
VI. 

 
IT IS FURTHER ORDERED that: 

 
A. If Respondents have not fully complied with the 

obligations to assign, grant, license, divest, transfer, 
deliver or otherwise convey relevant assets as required by 
this Order, the Commission may appoint a trustee 
(“Divestiture Trustee”) to assign, grant, license, divest, 
transfer, deliver or otherwise convey the assets required to 
be assigned, granted, licensed, divested, transferred, 
delivered or otherwise conveyed pursuant to each of the 
relevant Paragraphs in a manner that satisfies the 
requirements of each such Paragraph. In the event that the 
Commission or the Attorney General brings an action 
pursuant to § 5(l) of the Federal Trade Commission Act, 
15 U.S.C. § 45(l), or any other statute enforced by the 
Commission, Respondents shall consent to the 
appointment of a Divestiture Trustee in such action to 
assign, grant, license, divest, transfer, deliver or otherwise 
convey the relevant assets. Neither the appointment of a 
Divestiture Trustee nor a decision not to appoint a 
Divestiture Trustee under this Paragraph shall preclude the 
Commission or the Attorney General from seeking civil 
penalties or any other relief available to it, including a 
court-appointed Divestiture Trustee, pursuant to § 5(l) of 
the Federal Trade Commission Act, or any other statute 
enforced by the Commission, for any failure by 
Respondents to comply with this Order. 

 
B. The Commission shall select the Divestiture Trustee, 

subject to the consent of Respondent Hexion, which 
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consent shall not be unreasonably withheld. The 
Divestiture Trustee shall be a person with experience and 
expertise in acquisitions and divestitures. If Respondent 
Hexion has not opposed, in writing, including the reasons 
for opposing, the selection of any proposed Divestiture 
Trustee within ten (10) days after notice by the staff of the 
Commission to Respondent Hexion of the identity of any 
proposed Divestiture Trustee, Respondents shall be 
deemed to have consented to the selection of the proposed 
Divestiture Trustee. 

 
C. Not later than ten (10) days after the appointment of a 

Divestiture Trustee, Respondents shall execute a trust 
agreement that, subject to the prior approval of the 
Commission, transfers to the Divestiture Trustee all rights 
and powers necessary to permit the Divestiture Trustee to 
effect the divestiture required by this Order. 

 
D. If a Divestiture Trustee is appointed by the Commission or 

a court pursuant to this Paragraph, Respondents shall 
consent to the following terms and conditions regarding 
the Divestiture Trustee’s powers, duties, authority, and 
responsibilities: 

 
1. subject to the prior approval of the Commission, the 

Divestiture Trustee shall have the exclusive power and 
authority to assign, grant, license, divest, transfer, 
deliver or otherwise convey the assets that are required 
by this Order to be assigned, granted, licensed, 
divested, transferred, delivered or otherwise conveyed; 

 
2. the Divestiture Trustee shall have one (1) year after the 

date the Commission approves the trust agreement 
described herein to accomplish the divestiture, which 
shall be subject to the prior approval of the 
Commission. If, however, at the end of the one (1) 
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year period, the Divestiture Trustee has submitted a 
plan of divestiture or believes that the divestiture can 
be achieved within a reasonable time, the divestiture 
period may be extended by the Commission; provided, 
however, the Commission may extend the divestiture 
period only two (2) times; 

 
3. subject to any demonstrated legally recognized 

privilege, the Divestiture Trustee shall have full and 
complete access to the personnel, books, records and 
facilities related to the relevant assets that are required 
to be assigned, granted, licensed, divested, delivered or 
otherwise conveyed by this Order and to any other 
relevant information, as the Divestiture Trustee may 
request. Respondents shall develop such financial or 
other information as the Divestiture Trustee may 
request and shall cooperate with the Divestiture 
Trustee. Respondents shall take no action to interfere 
with or impede the Divestiture Trustee’s 
accomplishment of the divestiture. Any delays in 
divestiture caused by Respondents shall extend the 
time for divestiture under this Paragraph in an amount 
equal to the delay, as determined by the Commission 
or, for a court-appointed Divestiture Trustee, by the 
court; 

 
4. the Divestiture Trustee shall use commercially 

reasonable efforts to negotiate the most favorable price 
and terms available in each contract that is submitted 
to the Commission, subject to Respondents’ absolute 
and unconditional obligation to divest expeditiously 
and at no minimum price. The divestiture shall be 
made in the manner and to an Acquirer as required by 
this Order; provided, however, if the Divestiture 
Trustee receives bona fide offers from more than one 
acquiring entity, and if the Commission determines to 
approve more than one such acquiring entity, the 
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Divestiture Trustee shall divest to the acquiring entity 
selected by Respondents from among those approved 
by the Commission; and, provided further, however, 
that Respondents shall select such entity within five 
(5) days after receiving notification of the 
Commission’s approval; 

 
5. the Divestiture Trustee shall serve, without bond or 

other security, at the cost and expense of Respondent, 
on such reasonable and customary terms and 
conditions as the Commission or a court may set. The 
Divestiture Trustee shall have the authority to employ, 
at the cost and expense of Respondent, such 
consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, and other 
representatives and assistants as are necessary to carry 
out the Divestiture Trustee’s duties and 
responsibilities. The Divestiture Trustee shall account 
for all monies derived from the divestiture and all 
expenses incurred. After approval by the Commission 
of the account of the Divestiture Trustee, including 
fees for the Divestiture Trustee’s services, all 
remaining monies shall be paid at the direction of 
Respondent, and the Divestiture Trustee’s power shall 
be terminated. The compensation of the Divestiture 
Trustee shall be based at least in significant part on a 
commission arrangement contingent on the divestiture 
of all of the relevant assets that are required to be 
divested by this Order; 

 
6. Respondents shall indemnify the Divestiture Trustee 

and hold the Divestiture Trustee harmless against any 
losses, claims, damages, liabilities, or expenses arising 
out of, or in connection with, the performance of the 
Divestiture Trustee’s duties, including all reasonable 
fees of counsel and other expenses incurred in 
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connection with the preparation for, or defense of, any 
claim, whether or not resulting in any liability, except 
to the extent that such losses, claims, damages, 
liabilities, or expenses result from gross negligence, 
willful or wanton acts, or bad faith by the Divestiture 
Trustee; 

 
7. the Divestiture Trustee shall have no obligation or 

authority to operate or maintain the relevant assets 
required to be divested by this Order; provided, 
however, that the Divestiture Trustee appointed 
pursuant to this Paragraph may be the same Person 
appointed as Interim Monitor pursuant to the relevant 
provisions of the Order to Maintain Assets in this 
matter; 

 
8. the Divestiture Trustee shall report in writing to 

Respondents and to the Commission every sixty (60) 
days concerning the Divestiture Trustee’s efforts to 
accomplish the divestiture; and 

 
9. Respondents may require the Divestiture Trustee and 

each of the Divestiture Trustee’s consultants, 
accountants, attorneys and other representatives and 
assistants to sign a customary confidentiality 
agreement; provided, however, such agreement shall 
not restrict the Divestiture Trustee from providing any 
information to the Commission. 

 
E. If the Commission determines that a Divestiture Trustee 

has ceased to act or failed to act diligently, the 
Commission may appoint a substitute Divestiture Trustee 
in the same manner as provided in this Paragraph. 

 
F. The Commission or, in the case of a court-appointed 

Divestiture Trustee, the court, may on its own initiative or 
at the request of the Divestiture Trustee issue such 
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additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this 
Order. 

 
VII. 

 
IT IS FURTHER ORDERED that: 
 
With respect to Confidential Business Information, 

Respondents shall assure that, in any instance wherein their 
counsel (including in-house counsel under appropriate 
confidentiality arrangements) either retains unredacted copies of 
documents or other materials provided to the Acquirer(s) or 
accesses original documents (under circumstances where copies 
of documents are insufficient or otherwise unavailable) provided 
to the Acquirer(s), that Respondents’ counsel does so only in 
order to do the following: 
 

A. comply with any Remedial Agreement, this Order, any 
Law (including, without limitation, any requirement to 
obtain regulatory licenses or approvals, and rules 
promulgated by the Commission), any data retention 
requirement of any applicable Government Entity, or any 
taxation requirements; or 

 
B. defend against, respond to, or otherwise participate in any 

litigation, investigation, audit, process, subpoena or other 
proceeding relating to the divestiture or any other aspect of 
the Specialty Epoxy Resin Products or assets and 
businesses associated with those products; provided, 
however, that Respondents may disclose such information 
as necessary for the purposes set forth in this Paragraph 
pursuant to an appropriate confidentiality order, agreement 
or arrangement; 
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provided, however, that pursuant to this Paragraph VII, 
Respondents shall: (1) require those who view such 
unredacted documents or other materials to enter into 
confidentiality agreements with the Acquirer (but shall not be 
deemed to have violated this requirement if the Acquirer 
withholds such agreement unreasonably); and (2) use their 
best efforts to obtain a protective order to protect the 
confidentiality of such information during any adjudication. 
 

VIII. 
 

IT IS FURTHER ORDERED that: 
 

A. Within five (5) days of Respondent Hexion securing the 
Third Party consent and waiver related to the InfraTec 
Assets, as required pursuant to Paragraph II.B., 
Respondent Hexion shall submit to the Commission a 
copy of such consent and waiver. 

 
B. Within five (5) days of the Acquisition, Respondents shall 

submit to the Commission a letter certifying the date on 
which the Acquisition occurred. 

 
C. Within thirty (30) days after the date this Order becomes 

final, and every sixty (60) days thereafter until 
Respondents have fully complied with the following: 

 
1. Paragraphs II.A , II.B., II.C., II.E., II.G., II.J.; and 
 
2. and all of their responsibilities to render transitional 

services to the Acquirer as provided by this Order and 
the Remedial Agreement(s); 

 
Respondents shall submit to the Commission a verified 
written report setting forth in detail the manner and form 
in which they intend to comply, are complying, and have 
complied with this Order. Respondents shall submit at the 
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same time a copy of their report concerning compliance 
with this Order to the Interim Monitor, if any Interim 
Monitor has been appointed. Respondents shall include in 
their reports, among other things that are required from 
time to time, a full description of the efforts being made to 
comply with the relevant Paragraphs of the Order, 
including a full description of all substantive contacts or 
negotiations related to the divestiture of the relevant assets 
and the identity of all Persons contacted, including copies 
of all written communications to and from such Persons, 
all internal memoranda, and all reports and 
recommendations concerning completing the obligations. 

 
D. One (1) year after the date this Order becomes final, 

annually for the next nine years on the anniversary of the 
date this Order becomes final, and at other times as the 
Commission may require, Respondents shall file a verified 
written report with the Commission setting forth in detail 
the manner and form in which it has complied and is 
complying with the Order. 

 
IX. 

 
IT IS FURTHER ORDERED that Respondents shall notify 

the Commission at least thirty (30) days prior to: 
 

A. any proposed dissolution of Respondents; 
 
B. any proposed acquisition, merger or consolidation of 

Respondents; or 
 
C. any other change in Respondents, including, but not 

limited to, assignment and the creation or dissolution of 
subsidiaries, if such change might affect compliance 
obligations arising out of this Order. 
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X. 
 

IT IS FURTHER ORDERED that: 
 

A. Any Remedial Agreement shall be deemed incorporated 
into this Order. 

 
B. Any failure by Respondents to comply with any term of 

such Remedial Agreement shall constitute a failure to 
comply with this Order. 

 
C. Respondents shall include in each Remedial Agreement 

related to each of the Specialty Epoxy Resin Products a 
specific reference to this Order, the remedial purposes 
thereof, and provisions to reflect the full scope and breadth 
of Respondents’ obligations to the Acquirer(s) pursuant to 
this Order. 

 
D. Respondents shall also include in each Remedial 

Agreement a representation from the Acquirer that such 
Acquirer shall use commercially reasonable efforts to 
secure the Product Approval(s) necessary to manufacture, 
or to have manufactured by a Third Party, in commercial 
quantities, each such Specialty Epoxy Resin Product and 
to have any such manufacture to be independent of 
Respondents, all as soon as reasonably practicable. 

 
E. Respondents shall not modify or amend any of the terms 

of any Remedial Agreement without the prior approval of 
the Commission. 

 
XI. 

 
IT IS FURTHER ORDERED that, for purposes of 

determining or securing compliance with this Order, and subject 
to any legally recognized privilege, and upon written request and 
upon five (5) days notice to any Respondent made to its principal 
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United States offices, registered office of its United States 
subsidiary, or its headquarters address, Respondent shall, without 
restraint or interference, permit any duly authorized representative 
of the Commission: 

 
A. access, during business office hours of such Respondent 

and in the presence of counsel, to all facilities and access 
to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and all other records and 
documents in the possession or under the control of such 
Respondent related to compliance with this Order, which 
copying services shall be provided by such Respondent at 
the request of the authorized representative(s) of the 
Commission and at the expense of the Respondent; and 

 
B. to interview officers, directors, or employees of such 

Respondent, who may have counsel present, regarding 
such matters. 

 
XII. 

 
IT IS FURTHER ORDERED that this Order shall terminate 

on November 13, 2018. 
 

By the Commission.  
 
 
 
 
 
 

APPENDIX A 
EXCLUDED DOMAIN NAMES 

 
[Redacted From the Public Record  

But Incorporated By Reference] 
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APPENDIX B 
SPECIALTY EPOXY RESIN PRODUCTS 

 
[Redacted From the Public Record  

But Incorporated By Reference] 
 
 
 
 
 
 

 NON-PUBLIC APPENDIX C 
SPECIALTY EPOXY RESIN PRODUCT  

DIVESTITURE AGREEMENTS 
 

[Redacted From the Public Record  
But Incorporated By Reference] 

 
 
 
 
 
 

ANALYSIS OF CONSENT ORDER TO AID PUBLIC 
COMMENT 

 
I.  Introduction 

 
The Federal Trade Commission (“Commission”) has accepted, 

subject to final approval, an Agreement Containing Consent Order 
from Hexion LLC and Huntsman Corporation (“Respondents”). 
The Consent Agreement is intended to resolve anticompetitive 
effects stemming from Hexion LLC’s (“Hexion”) proposed 
acquisition of Huntsman Corporation (“Huntsman”). The Consent 
Agreement includes a proposed Decision and Order that requires 



FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 146 

 
Analysis to Aid Public Comment 

 

 
 

816 

Respondent Hexion to divest its Specialty Epoxy Resin Product 
Business, which includes the research, development, manufacture, 
distribution, marketing, and sale of each Specialty Epoxy Resin 
Product; its Stuttgart (Germany) Assets; and other assets related to 
such business, including, but not limited to, Duisburg (Germany), 
parts of Norco (Louisiana), Bedford Park (Illinois), and Houston 
(Texas); among other things. The proposed Decision and Order 
also requires the licensing of all Hexion intellectual property 
related to the production of Specialty Epoxy Resins. The Decision 
and Order calls for divestiture of Hexion’s Specialty Epoxy 
Business to Spolek Pro Chemickou A Hutni Vyrobu (“Spolek or 
Spolchemie”), or another Commission-approved buyer in the 
event that Spolek is determined not to be acceptable. 

 
Additionally, the Decision and Order requires Hexion to 

institute procedures to ensure that the methylene diphenyl 
diisocyanate (also referred to as diphenylmethane diisocyanate) 
(“MDI”) business it acquired from Huntsman not have access 
directly or indirectly to competitively sensitive non-public 
information obtained by its formaldehyde division. 

 
The proposed Consent Agreement and Decision and Order are 

designed to address competition concerns in the Specialty Epoxy 
Resin and MDI markets. The Consent Agreement, if finally 
accepted by the Commission, would settle charges that the 
proposed acquisition may substantially lessen competition in the 
various application specific end-use markets for Specialty Epoxy 
Resins and the market for MDI. The Commission has reason to 
believe that Respondent’s proposed acquisition would violate 
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. § 45. 
 
  



817 
 
 

Analysis to Aid Public Comment 
 

 

HEXION LLC 

II.  The Proposed Complaint 
 

According to the Commission’s proposed complaint, the 
relevant product markets in which to analyze the effects of 
Huntsman’s sale of assets to Hexion are the markets for the 
development, manufacture, and sale of Specialty Epoxy Resins, 
various application specific end-use markets in North America in 
which these resins are used, and the market for MDI. 

 
Specialty epoxy resins are value added high performance 

epoxy resin products, including, but not limited to, blends, 
formulations, advanced resins, and multifunctional resins. 
Specialty Epoxy Resins are used with curing agents, modifiers, 
and other ingredients and components necessary to the use of 
these resins. Specialty Epoxy Resins are used in demanding 
applications where enhanced performance is required, such as 
aerospace composites, wind turbine blades, and electric power 
generation applications. The relevant geographic market is North 
America. Additionally, Specialty Epoxy resins sold into each 
application segment constitute distinct application specific end-
use product markets. 

 
MDI is a diisocyanate chemical used in various applications, 

including construction insulation, refrigeration, and composite 
wood products. Formaldehyde, a versatile chemical, is an 
essential ingredient used in the manufacture of MDI. It provides 
useful characteristics such as desirable insulating and mechanical 
properties, while avoiding many of the harmful characteristics 
associated with the use of pure formaldehyde, which is a 
carcinogen. The relevant geographic market is North America. 

 
The proposed complaint alleges that the various application 

specific end-use markets for Specialty Epoxy Resins in North 
America and the market for MDI are highly concentrated. Hexion 
and Huntsman have been the primary competitors in the market 
for Specialty Epoxy Resins for many years. According to the 
proposed complaint, Hexion and Huntsman account for between 
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90 and 60 percent of sales in the various application specific end-
use markets in North America. They each had close to $1 billion 
in sales of Specialty Epoxy Resins in 2007. There are only four 
producers of MDI in the United States: Huntsman, Dow 
Chemical, BASF, and Bayer. MDI imports are minimal, and 
Hexion provides formaldehyde to all MDI producers in the U.S., 
except Dow. Hexion, as a supplier of formaldehyde to MDI 
producers, receives competitively sensitive non-public 
information from three of the four MDI producers. Such 
information includes MDI production forecasts, MDI demand 
forecasts and updates to these forecasts on a weekly basis, MDI 
projected long term forecasts, and schedules for periodic 
shutdowns of MDI production facilities supplied by Hexion. 
Thus, the market for MDI and the formaldehyde used in its 
production is highly concentrated. Total U.S. sales of MDI in 
2007 were approximately $2 billion. 

 
The proposed complaint alleges that the proposed acquisition 

would reduce competition for Specialty Epoxy Resins in the 
various application specific end-use markets in North America by 
eliminating direct competition between these two companies, and 
by increasing the likelihood that unilateral market power will be 
exercised. As to MDI, the complaint alleges that the likelihood of 
coordinated interaction among competitors is increased as a result 
of the proposed acquisition. 
 

III.  Terms of the Proposed Order 
 

Under the proposed Decision and Order, Hexion will divest its 
Specialty Epoxy Resins Business, and related assets, to Spolek 
within ten (10) days after Hexion acquires Huntsman. Spolek, 
based in the Czech Republic, develops, manufactures, and 
markets a wide range of commodity or basic epoxy resins. The 
divestiture will allow Spolek to enter the Specialty Epoxy Resins 
market. Similar to Hexion, post-divestiture Spolek will participate 
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in both the commodity and Specialty Epoxy Resins markets, 
which will position Spolek to compete effectively in the market.  

 
The proposed Decision and Order requires Hexion to divest its 

Duisburg, Germany; Stuttgart, Germany; Norco, Louisiana; 
Bedford Park, Illinois; and Houston, Texas facilities and their 
related assets. This will provide Spolek all assets and know-how 
necessary for the research, development, production and sale of 
Specialty Epoxy Resins. 

 
In addition, the proposed Decision and Order requires Hexion 

to institute procedures to ensure that its acquired MDI business 
not have access directly, or indirectly, to competitively sensitive 
non-public information obtained by its formaldehyde division. 
The Decision and Order prohibits Hexion from using any 
competitively sensitive non-public information obtained from its 
competitors in an anticompetitive manner. 
 

IV.  Opportunity for Public Comment 
 

The proposed Decision and Order has been placed on the 
public record for thirty (30) days to receive comments by 
interested persons. Comments received during this period will 
become part of the public record. After thirty (30) days, the 
Commission will review the Consent Agreement and comments 
received and decide whether to withdraw its agreement or make 
final the Consent Agreement’s proposed Order. 

 
The purpose of this analysis is to facilitate public comment on 

the proposed Decision and Order. This analysis is not intended to 
constitute an official interpretation of the Consent Agreement and 
the proposed Decision and Order. 

 
 


