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IN THE MATTER OF 
 

ELLERY COLEMAN 
 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

 

Docket C-3948; File No. 0023053 

Complaint, June 5, 2000--Decision, June 5, 2000 

 

This consent order requires Respondent Ellery Coleman to have a reasonable 

basis substantiating any representation that the users of his S&P futures trading 

programs can reasonably expect to achieve substantial profits on a consistent 

basis, that specific trades or investments were actually made and resulted in 

substantial profits, about the amount of earnings, income, profit, or rate of 

return that a prospective user of the trading program could reasonably expect to 

attain, about the percentage, ratio, or number of trades that a prospective user 

of Respondent=s programs could reasonably expect to be profitable, or about 

any financial or other benefit from any trading programs offered by the 

Respondent.  The order also prohibits Respondent from misrepresenting that 

users of his trading programs can expect to profit with very little financial risk, 

that Respondent uses his program on his own behalf, whether trade suggested 

were actually made or only hypothetical, whether any testimonial or 

endorsement of the Respondent=s program represents the testimonialist=s or 

endorser=s actual experience and current opinions, findings, beliefs, or 

experiences, or from misrepresenting the risk to which users of the trading 

program are exposed.  In addition, the order requires Respondent to disclose, 

clearly and conspicuously,  "FUTURES [or STOCK, CURRENCY, OPTIONS, 

ETC., as applicable] TRADING involves high risks and YOU can LOSE a lot 

of money," in close proximity to any representation he makes about the 

financial benefits of any trading program.  Respondent is also prohibited from 

representing without a reasonable basis that the experience represented by any 

user, testimonial or endorsement of any trading program represents the typical 

or ordinary experience of members of the public who use the program; or 

respondent must disclose either what the generally expected results would be 

for users of the trading program, or the limited applicability of the endorser's 

experience to what users may generally expect to achieve, that is, that users 

should not expect to experience similar results. 
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For the Commission: Michael Dershowitz, Jean Sullivan, C. 

Lee Peeler, and BE. 

 

For the Respondents: Charles Cox, Cole & Cox. 

 

COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

Ellery Coleman ("respondent"), individually and doing business 

as Granite Investments, has violated the provisions of the Federal 

Trade Commission Act, and it appearing to the Commission that 

this proceeding is in the public interest, alleges: 

 

1. Respondent Ellery Coleman is the sole proprietor of Granite 

Investments, a Georgia company with its principal office or place 

of business at 133 Bunkers Trail, Warner Robins, GA 31088.  

Individually or in concert with others, he formulates, directs, or 

controls the policies, acts, or practices of the company, including 

the acts or practices alleged in this complaint.  

 

2. Respondent has advertised, offered for sale, sold, and 

distributed S&P futures trading computer programs and training 

to the public.  Respondent advises his clients to buy and sell 

specific S&P futures contracts on a daily basis.  Respondent sells 

ARPM@ or AReliable Pattern Match,@ AS&P Savvy,@ and AChoice 

Daytrades@ computer programs.  Respondent sells his programs 

and training through his Internet Website, 

www.choicedaytrades.com. 

 

3. The acts and practices of respondent alleged in this complaint 

have been in or affecting commerce, as "commerce" is defined in 

Section 4 of the Federal Trade Commission Act. 

 

4. Respondent has disseminated or has caused to be disseminated 

Internet advertisements for his S&P futures computer trading 

programs and training, including but not necessarily limited to the 
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attached Exhibits A through G.  These advertisements contain the 

following statements: 

 

A. 

AHighly effective daytrading based on a very powerful 

methodology which has worked for decades  . . .  

Daytrading systems that consistently identify winning 

day trades in the stock market.@  
. . . .  

 

ARPM delivers a solid $10,350 profit for June.@  
 

AS&P Savvy up $40,750 for June99 contract.@  
 

AS&P Savvy up $44,050 for March99 contract.@  
 

AS&P Savvy up $62,425 for December98 contract.@  
 

AS&P Savvy has made at least $25,000 for each contract 

period for the last three years.@  
 

ALearn to Daytrade the S&P 500 like a pro!@  
 

. . . . 
 

AAre you . . .  

 

Still searching for the holy grail of trading?   

 

Unhappy with the money you made trading last year?   

 

Sick of that empty knot in your stomach because you missed 

another big trade?   
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Tired of not being among the 10% of traders who win 

consistently?   

 

Then take a look at our products and training!@ 
 

. . . .  
 

AWhile many of the trades shown were taken in real time with real 

money, since not all of them were taken: 

 

The CFTC requires that we state:  NOTICE: 

 

HYPOTHETICAL OR SIMULATED PERFORMANCE 

RESULTS HAVE CERTAIN INHERENT LIMITATIONS.  

UNLIKE AN ACTUAL PERFORMANCE RECORD, 

SIMULATED RESULTS DO NOT REPRESENT ACTUAL 

TRADING.  ALSO SINCE THE TRADES HAVE NOT 

ACTUALLY BEEN EXECUTED THE RESULTS MAY HAVE 

UNDER OR OVER COMPENSATED FOR THE IMPACT, IF 

ANY, OF CERTAIN MARKET FACTORS, SUCH AS LACK 

OF LIQUIDITY.  SIMULATED TRADING PROGRAMS IN 

GENERAL ARE ALSO SUBJECT TO THE FACT THAT 

THEY ARE DESIGNED WITH THE BENEFIT OF 

HINDSIGHT.  NO REPRESENTATION IS BEING MADE 

THAT ANY ACCOUNT WILL OR IS LIKELY TO ACHIEVE 

PROFITS OR LOSSES SIMILAR TO THOSE SHOWN.  

SIMULATED RESULTS DO NOT NECESSARILY IMPLY 

FUTURE PROFITS.  YOU SHOULD THEREFORE 

CAREFULLY CONSIDER WHETHER SUCH TRADING IS 

SUITABLE FOR YOU IN LIGHT OF YOUR FINANCIAL 

CONDITION.@ 
 

[This notice appears in fine print near the bottom of the Web 

page attached as Exhibit A.] 
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B. 

A>I have been a professional trader for many years . . . . 

After reading most of the books on trading and personally 

studying with some of the biggest names in the business, I 

subjected these methods to rigorous computer testing and 

discovered that most of these methods do not generate the 

kinds of profits one might expect, and many do not work 

at all.  However, the research did uncover the real gems.  It 

will open your eyes and you will understand what is really 

going on.=  Ellery Coleman.@ 
. . . .  

AComments from students: 

 

>I can=t say enough great things about my visit with you.  

The time I spent watching you trade the S&P was 

extremely valuable.  Your method of trading has provided 

me some excellent profits.=  L.S.  Wisconsin - A former 

broker who now trades for a living. 

. . . .  
 

>You told me that there would be no reason why I should 

not be profitable right from day one.  In the first two and a 

half weeks of trading your methodology, my expectations 

have been completely surpassed.= 
 

>I never thought I could make $8,500.00 in 13 trading days 

just by trading one contract.  But I did it.=     

(Exhibit B) 

 

C.  

 

AS&P Savvy . . . . Up $154,725 for 1998" 

 

. . . .  
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AS&P Savvy DSP8Z- 09/10/98 - 12/02/98 

 

Performance Summary:  All Trades 

 

Total net profit $ 62425.00 . . .  

 

Gross profit $ 108425.00 Gross loss $ -46000.00 

 

Total # of trades 430 Percent profitable 61% 

 

. . . .  
 

Return on account 2041 %@ 
. . . . 

 

ATake advantage of the markets [sic] volatility.  S&P 

Savvy thrives on it while using tight stops.  I thought this 

was a great system when I developed it for my own use 

three years ago, and it just keeps getting better.  Since I 

still trade this program, a very limited number of copies 

will be made available.@  
. . . . 

[Consumer endorser:]  A>I made enough my first day 

trading S&P Savvy to pay for it.=@  
. . . .  

AIf you want something that works, this is it!@  
 

. . . .   
 

AWhile many of the trades shown are taken in real time with real 

money, since not all of them were taken: 

 

The CFTC requires that we state:  NOTICE: 

 

HYPOTHETICAL OR SIMULATED PERFORMANCE 

RESULTS HAVE CERTAIN INHERENT LIMITATIONS.  

UNLIKE AN ACTUAL PERFORMANCE RECORD, 

SIMULATED RESULTS DO NOT REPRESENT ACTUAL 
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TRADING.  ALSO SINCE THE TRADES HAVE NOT 

ACTUALLY BEEN EXECUTED THE RESULTS MAY HAVE 

UNDER OR OVER COMPENSATED FOR THE IMPACT, IF 

ANY, OF CERTAIN MARKET FACTORS, SUCH AS LACK 

OF LIQUIDITY.  SIMULATED TRADING PROGRAMS IN 

GENERAL ARE ALSO SUBJECT TO THE FACT THAT 

THEY ARE DESIGNED WITH THE BENEFIT OF 

HINDSIGHT.  NO REPRESENTATION IS BEING MADE 

THAT ANY ACCOUNT WILL OR IS LIKELY TO ACHIEVE 

PROFITS OR LOSSES SIMILAR TO THOSE SHOWN.  

SIMULATED RESULTS DO NOT NECESSARILY IMPLY 

FUTURE PROFITS.  YOU SHOULD THEREFORE 

CAREFULLY CONSIDER WHETHER SUCH TRADING IS 

SUITABLE FOR YOU IN LIGHT OF YOUR FINANCIAL 

CONDITION.@ 
[This notice appears in fine print at the bottom of the Web 

page attached as Exhibit C.] 

 

D. 

   AChoice Daytrades 

 

   .... 

   $331,850.00 

 

   per 2 contracts in 1998 

   Day trading S&P 500.@   

(Exhibit D)  

 

E.  

ATestimonials  

. . . .  
 

>I have meant to tell you for a long time, you=re the 

greatest.  No question about it.  Your figures are 

amazingly close; mind boggling to me.=  W.S. Ohio 



1642 FEDERAL TRADE COMMISSION DECISIONS 

 VOLUME 129 

 

 Decision and Order 

 

 

 

. . . . 
 

>Thank you so much for the training you gave me.  For the 

first time I am making money consistently and not giving 

it back . . .=  M.S.  Canada. 

 

We get fan mail like this every day.@        

(Exhibit E) 

 

F. 

AWant Proof? 

 

People are always asking for my account statements to 

prove that I am really a trader.  Would you show your tax 

returns to strangers?  I don=t think so.  But to demonstrate 

that I know how to trade, here are two account statements 

from one of my three accounts.@      

(Exhibit F) 

 

G.  

ARPM makes the S&P as readable as a road map each day.  

It keeps your risk low because it never holds overnight.@  
. . . .  

 

[Respondent=s RPM program] Awas an immediate success 

because nothing stacks the odds in your favor like RPM.@  
. . . .  

AWhat RPM can do for you: 

 

Give you precise buy and sell signals with low risk stops 

Take the stress out of your trading decisions 

Give you the discipline needed for success 

Provide you with a complete trading manual showing past 

recommendations and results 

Provide a proven system that takes the doubt and 

frustration out of your trading@ 
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. . . .  
 

AJoin our fan club! 

 

>Your RPM is uncanny in its accuracy.  Anyone using this 

system has to make money.= 
 

>Wow!  You nailed it.  I made more money in one trade 

than I have in a long time.=  
 

>RPM is very consistent, precise and easy to use.  I 

strongly recommend it.= 
 

>RPM gives me the extra edge I need to win consistently.=@ 
(Exhibit G) 

 

5. Through the means described in Paragraph 4, respondent has 

represented, expressly or by implication, that: 

 

a. Users of respondent's S&P futures trading programs can 

reasonably expect to achieve substantial profits on a 

consistent basis (e.g.,  $25,000 per futures contract).   

 

b. The specific trades or investments enumerated in the 

advertisements were actually made and resulted in the 

substantial profits stated in the advertisements. 

 

c. Testimonials appearing in the advertisements for 

respondent=s S&P futures trading programs reflect the 

typical or ordinary experience of members of the public 

who use the programs. 

 

6. Through the means described in Paragraph 4, respondent has 

represented, expressly or by implication, that he possessed and 

relied upon a reasonable basis that substantiated the 
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representations set forth in Paragraph 5, at the time the 

representations were made. 

 

7. In truth and in fact, respondent did not possess and rely upon a 

reasonable basis that substantiated the representations set forth in 

Paragraph 5, at the time the representations were made.  

Therefore, the representation set forth in Paragraph 6 was, and is, 

false or misleading. 

 

8. Through the means described in Paragraph 4, respondent has 

represented, expressly or by implication, that: 

 

a. Users of respondent=s S&P futures trading programs can 

reasonably expect to trade profitably with little financial 

risk. 

 

b. Testimonials appearing in the advertisements for 

respondent=s S&P futures trading programs reflect the 

actual experiences of consumers who have used the 

programs. 

 

c. Respondent personally uses his S&P futures trading 

programs to trade profitably on his own behalf. 

 

d. The trades recommended by respondent=s S&P futures 

trading programs, as enumerated in the advertisements, 

were actually made in many cases. 

 

9. In truth and in fact, 

 

a. Users of respondent=s S&P futures trading programs 

cannot reasonably expect to trade with little financial risk.  

 

b. Testimonials appearing in the advertisements for 

respondent=s S&P futures trading programs do not reflect 

the actual experiences of consumers who have used the 

programs. 
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c. Respondent does not personally use his S&P futures 

trading programs to trade on his own behalf. 

 

d. None of the trades recommended by respondent=s S&P 

futures trading programs was actually made. 

 

Therefore, the representations set forth in Paragraph 8 were, and 

are, false or misleading. 

 

10. The acts and practices of respondent as alleged in this 

complaint constitute unfair or deceptive acts or practices in or 

affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act. 

 

THEREFORE, the Federal Trade Commission this fifth day of 

June, 2000, has issued this complaint against respondent. 

 

By the Commission. 
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DECISION AND ORDER 

 

The Federal Trade Commission ("Commission"), having 

initiated an investigation of certain acts and practices of the 

respondent named in the caption hereof, and the respondent 

having been furnished thereafter with a copy of a draft of 

complaint which the Bureau of Consumer Protection proposed to 

present to the Commission for its consideration and which, if 

issued by the Commission, would charge respondent with 

violation of the Federal Trade Commission Act; and 

 

Respondent, his attorney, and counsel for the Commission 

having thereafter executed an agreement containing a consent 

order, an admission by respondent of all the jurisdictional facts set 

forth in the aforesaid draft of complaint, a statement that the 

signing of said agreement is for settlement purposes only and does 

not constitute an admission by respondent that the law has been 

violated as alleged in such complaint, or that the facts as alleged 

in such complaint, other than jurisdictional facts, are true and 

waivers and other provisions as required by the Commission's 

Rules; and  

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that respondent 

has violated the said Act, and that complaint should issue stating 

its charges in that respect, and having thereupon accepted the 

executed consent agreement and placed such agreement on the 

public record for a period of thirty (30) days, now in further 

conformity with the procedure prescribed in ' 2.34 of its Rules, 

the Commission hereby issues its complaint, makes the following 

jurisdictional findings and enters the following order: 

 

1. Respondent Ellery Coleman is the sole proprietor of 

Granite Investments, a Georgia company with its principal office 

or place of business at 133 Bunkers Trail, Warner Robins, GA 
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31088.  Individually or in concert with others, he formulates, 

directs, or controls the policies, acts, or practices of the company. 

 

2. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the respondent, and the 

proceeding is in the public interest. 

 

ORDER 
 

DEFINITIONS 

 

For purposes of this order, the following definitions shall apply: 

 

1. "Clearly and conspicuously" shall mean as follows: 

 

A. In an advertisement communicated through an electronic 

medium (such as television, video, radio, and interactive 

media such as the Internet and online services), the 

disclosure shall be presented simultaneously in both the 

audio and visual portions of the advertisement.  Provided, 

however, that in any advertisement presented solely 

through visual or audio means, the disclosure may be 

made through the same means in which the ad is 

presented.  The audio disclosure shall be delivered in a 

volume and cadence sufficient for an ordinary consumer to 

hear and comprehend it.  The visual  disclosure shall be of 

a size and shade, and shall appear on the screen for a 

duration sufficient for an ordinary consumer to read and 

comprehend it. 

 

B. In a print advertisement, promotional material, or 

instructional manual, the disclosure shall be in a type size 

and location sufficiently noticeable for an ordinary 

consumer to read and comprehend it, in print that contrasts 

with the background against which it appears. 

 

C. On a product label, the disclosure shall be in a type size 

and location on the principal display panel sufficiently 
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noticeable for an ordinary consumer to read and 

comprehend it, in print that contrasts with the background 

against which it appears. 

 

The disclosure shall be in understandable language and syntax.  

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement or on any label. 

 

2. In the case of advertisements disseminated by means of an 

interactive electronic medium such as the Internet or other online 

services, Ain close proximity@ shall mean on the same Web page 

and proximate to the triggering representation, and not on other 

portions of the Web site, accessed or displayed through hyperlinks 

or other means. 

 

3. "Commerce" shall mean as defined in Section 4 of the Federal 

Trade Commission Act, 15 U.S.C. ' 44. 

 

4. "Trading program" shall mean any program, service, course, 

instruction, system, training, manual, computer software, or other 

materials involving the purchase or sale of stocks, currencies, 

commodity futures, options, or other financial instruments or 

investments. 

 

5. Unless otherwise specified, "respondent" shall mean Ellery 

Coleman, individually and doing business as Granite Investments, 

his successors and assigns and each of his officers, agents, 

representatives, and employees. 

 

I. 

 

IT IS ORDERED that respondent, directly or through any 

corporation, subsidiary, division, trade name, or other device, in 

connection with the advertising, promotion, offering for sale, sale, 
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or distribution of any trading program, in or affecting commerce, 

shall not represent, in any manner, expressly or by implication: 

 

A. That users of respondent's S&P futures trading programs 

can reasonably expect to achieve substantial profits on a 

consistent basis; 

 

B. That specific trades or investments were actually made 

and resulted in substantial profits; 

 

C. The amount of earnings, income, profit or the rate of 

return that a prospective user could reasonably expect to 

attain; 

 

D. The percentage, ratio, or number of trades that a 

prospective user of respondent=s S&P futures trading 

programs could reasonably expect to be profitable; or 

 

E. Any financial benefit or other benefit of any kind from the 

purchase or use of such trading program; 

 

unless respondent possesses and relies upon a reasonable basis 

substantiating the representation at the time it is made. 

 

II. 

 

IT IS FURTHER ORDERED that respondent, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not misrepresent, in any manner, expressly or by 

implication: 

 

A. That users of respondent=s trading programs can 

reasonably expect to trade profitably with little or no 

financial risk; 
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B. That respondent personally uses his trading programs to 

trade on his own behalf;  

 

C. Whether trades recommended by respondent=s trading 

programs were actually made or were hypothetical; 

 

D. That any testimonial or endorsement of respondent=s 

trading programs or training reflects the actual experience 

and current opinions, findings, beliefs, or experiences of 

the testimonialist or endorser; or 

 

E. The extent of risk to which users of respondent=s trading 

programs are exposed. 

 

III. 

 

IT IS FURTHER ORDERED that respondent, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not make any representation, in any manner, 

expressly or by implication, about the financial benefits of such 

program, unless he discloses, clearly and conspicuously, and in 

close proximity to the representation, 

 

"FUTURES TRADING [or STOCK, CURRENCY, 

OPTIONS, ETC., as applicable] involves high risks and 

YOU can LOSE a lot of money."   

 

Provided, the disclosure required by this Part is in addition to, and 

not in lieu of, any other disclosure that respondent may be 

required to make, including but not limited to any disclosure 

required by state or federal law or by a self-regulatory 

organization.  The requirements of this Part are not intended to, 
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and shall not be interpreted to, exempt respondent from making 

any other disclosure. 

 

IV. 

 

IT IS FURTHER ORDERED that respondent, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not represent, in any manner, expressly or by 

implication, that the experience represented by any user, 

testimonial or endorsement of the trading program represents the 

typical or ordinary experience of members of the public who use 

the trading program unless: 

 

A. Respondent possesses and relies upon a reasonable basis 

substantiating the representation at the time it is made; or 

 

B. Respondent discloses, clearly and conspicuously, and in 

close proximity to the endorsement or testimonial, either: 

 

1. what the generally expected results would be for users 

of the trading program, or 

 

2. the limited applicability of the endorser's experience to 

what users may generally expect to achieve, that is, 

that users should not expect to experience similar 

results. 

 

For purposes of this Part, "endorsement" shall mean as defined in 

16 C.F.R. ' 255.0(b). 

 

V. 

 

IT IS FURTHER ORDERED that respondent Ellery Coleman, 

individually and doing business as Granite Investments, and his 

successors and assigns, shall, for five (5) years after the last date 

of dissemination of any representation covered by this order, 
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maintain and upon request make available to the Federal Trade 

Commission for inspection and copying: 

 

A. All advertisements and promotional materials containing 

the representation; 

 

B. All materials that were relied upon in disseminating the 

representation; and 

 

C. All tests, reports, studies, surveys, demonstrations, or 

other evidence in their possession or control that 

contradict, qualify, or call into question the representation, 

or the basis relied upon for the representation, including 

complaints and other communications with consumers or 

with governmental or consumer protection organizations. 

 

VI. 

 

IT IS FURTHER ORDERED that respondent Ellery Coleman, 

individually and doing business as Granite Investments, and his 

successors and assigns, shall deliver a copy of this order to all 

current and future principals, officers, directors, and managers of 

Granite Investments, and to all current and future employees, 

agents, and representatives having responsibilities with respect to 

the subject matter of this order, and shall secure from each such 

person a signed and dated statement acknowledging receipt of the 

order.  Respondent shall deliver this order to current personnel 

within thirty (30) days after the date of service of this order, and 

to future personnel within thirty (30) days after the person 

assumes such position or responsibilities.  Respondent shall 

maintain and upon request make available to the Commission for 

inspection and copying each such signed and dated statement for a 

period of five (5) years after creation. 
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VII. 

 

IT IS FURTHER ORDERED that respondent Ellery Coleman, 

individually and doing business as Granite Investments, and his 

successors and assigns shall notify the Commission at least thirty 

(30) days prior to any change in Granite Investments that may 

affect compliance obligations arising under this order, including 

but not limited to the formation of a corporation, the proposed 

filing of a bankruptcy petition, or a change in the company name 

or address. 

 

VIII. 

 

IT IS FURTHER ORDERED that respondent Ellery Coleman, 

for a period of ten (10) years after the date of issuance of this 

order, shall notify the Commission of the discontinuance of his 

current business or employment, or of his affiliation with any new 

business or employment.  The notice shall include respondent's 

new business address and telephone number and a description of 

the nature of the business or employment and his duties and 

responsibilities.  

 

IX. 

 

IT IS FURTHER ORDERED that respondent Ellery Coleman, 

individually and doing business as Granite Investments, and his 

successors and assigns shall, within sixty (60) days after the date 

of service of this order, and at such other times as the Federal 

Trade Commission may require, file with the Commission a 

report, in writing, setting forth in detail the manner and form in 

which they have complied with this order. 

 

X. 

 

This order will terminate on June 5, 2020, or twenty (20) years 

from the most recent date that the United States or the Federal 

Trade Commission files a complaint (with or without an 

accompanying consent decree) in federal court alleging any 
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violation of the order, whichever comes later; provided, however, 

that the filing of such a complaint will not affect the duration of: 

 

A. Any Part in this order that terminates in less than twenty 

(20) years; 

 

B. This order's application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided further, that if such complaint is dismissed or a federal 

court rules that the respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order will terminate according to this Part as 

though the complaint had never been filed, except that the order 

will not terminate between the date such complaint is filed and the 

later of the deadline for appealing such dismissal or ruling and the 

date such dismissal or ruling is upheld on appeal. 

 

XI. 

 

All notices required to be sent to the Commission pursuant to 

this Order shall be sent by certified mail to the Associate Director, 

Division of Enforcement, Bureau of Consumer Protection, Federal 

Trade Commission, 600 Pennsylvania Avenue, N.W., 

Washington, D.C. 20580.  Attn.:  In the Matter of Ellery Coleman. 

 

 By the Commission. 
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Analysis of Proposed Consent Order to Aid Public Comment 

 

The Federal Trade Commission has accepted, subject to final 

approval, an agreement containing a consent order from Ellery 

Coleman, individually and doing business as Granite Investments 

(Arespondent@). 
 

The proposed consent order has been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreement and the comments received, and will 

decide whether it should withdraw from the agreement or make 

final the agreement's proposed order. 

 

Respondent sells and distributes various computer software 

programs and training for buying and selling S&P futures 

contracts on a daily basis.  Respondent advertises on his Internet 

Web site, www.choicedaytrades.com.  This matter concerns 

allegedly deceptive representations of the earnings and profit 

potential, as well as the extent of risk involved in using 

respondent=s trading methods. 

 

The Commission=s proposed complaint alleges that respondent 

made unsubstantiated claims that users of his S&P futures trading 

programs can reasonably expect to achieve substantial profits on a 

consistent basis (e.g.,  $25,000 per futures contract); that specific 

trades or investments enumerated in respondent=s advertisements 

were actually made and resulted in the substantial profits stated in 

the advertisements; and that testimonials appearing in the 

advertisements for respondent=s S&P futures trading programs 

reflect the typical or ordinary experience of members of the public 

who use the programs. 

 

In addition, the complaint alleges that respondent 

misrepresented that users of his S&P futures trading programs can 

reasonably expect to trade profitably with little financial risk; that 

testimonials appearing in the advertisements for his S&P futures 
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trading programs reflect the actual experiences of consumers who 

have used the programs; that he personally uses his S&P futures 

trading programs to trade profitably on his own behalf; and that 

the trades recommended by his S&P futures trading programs, as 

enumerated in the advertisements, were actually made in many 

cases.   

 

The proposed consent order contains provisions designed to 

prevent respondent from engaging in similar acts and practices in 

the future. 

 

Part I of the proposed order requires respondent to have a 

reasonable basis substantiating any representation that users of his 

S&P futures trading programs can reasonably expect to achieve 

substantial profits on a consistent basis; that specific trades or 

investments were actually made and resulted in substantial profits; 

about the amount of earnings, income, profit or the rate of return 

that a prospective user of any trading program could reasonably 

expect to attain; about the percentage, ratio, or number of trades 

that a prospective user of respondent=s S&P futures trading 

programs could reasonably expect to be profitable; or about any 

financial benefit or other benefit from any trading programs 

offered by respondent. 

 

Part II of the proposed order prohibits respondent from 

misrepresenting that users of any trading program can reasonably 

expect to trade profitably with little or no financial risk; that 

respondent personally uses his trading programs to trade on his 

own behalf; whether trades recommended by respondent=s trading 

programs were actually made or were hypothetical; that any 

testimonial or endorsement of respondent=s trading programs or 

training reflects the testimonialist=s or endorser=s actual 

experience and current opinions, findings, beliefs, or experiences; 

or from misrepresenting the extent of risk to which users of any 

trading program are exposed.  
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Part III of the proposed order requires respondent to disclose, 

clearly and conspicuously,  "FUTURES TRADING [or STOCK, 

CURRENCY, OPTIONS, ETC., as applicable] TRADING 

involves high risks and YOU can LOSE a lot of money," in close 

proximity to any representation he makes about the financial 

benefits of any trading program.  This disclosure is in addition to, 

and not instead of, any other disclosure that respondent may be 

required to make. 

 

Part IV of the proposed order prohibits respondent from 

representing without a reasonable basis that the experience 

represented by any user, testimonial or endorsement of any 

trading program represents the typical or ordinary experience of 

members of the public who use the program; or respondent must 

disclose either what the generally expected results would be for 

users of the trading program, or the limited applicability of the 

endorser's experience to what users may generally expect to 

achieve, that is, that users should not expect to experience similar 

results. 

 

Parts V-XI of the proposed order require respondent to keep 

copies of relevant advertisements and materials substantiating 

claims made in the advertisements; to provide copies of the order 

to certain personnel; to notify the Commission of changes in 

Granite Investments that may affect the order; to notify the 

Commission of changes in respondent=s employment status for a 

period of ten years; and to file compliance reports with the 

Commission.  Part X provides that the order will terminate after 

twenty (20) years under certain circumstances. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed order.  It is not intended to constitute an official 

interpretation of the agreement and proposed order or to modify in 

any way their terms. 
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IN THE MATTER OF 
 

COMPUTRADE LLC, ET AL. 
 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

 

Docket C-3949; File No. 0023085 

Complaint, June 5, 2000--Decision, June 5, 2000 

 

This consent order requires Respondent CompuTrade LLC to have a reasonable 

basis substantiating any representation that users of respondents= currency 

trading program can reasonably expect to earn large profits: (1) of  $500 to 

$750 or more per day; (2) of as much as six or even seven figures annually (i.e., 

more than $1,000,000); or (3) even if they have no previous experience in 

currency trading, or claims about the amount of earnings, income, or profit that 

a prospective user of any trading program could reasonably expect to attain, or 

about any financial benefit or other benefit from any trading program offered 

by respondents.  The order also prohibits respondents from misrepresenting that 

users of any trading program can reasonably expect to trade with little or no 

financial risk and from misrepresenting the extent of risk to which users of any 

such program are exposed.  In addition, the order requires Respondent to 

disclose, clearly and conspicuously,  "CURRENCY [or STOCK, FUTURES, 

OPTIONS, ETC., as applicable] TRADING involves high risks and YOU can 

LOSE a lot of money," in close proximity to any representation he makes about 

the financial benefits of any trading program.  Respondent is also prohibited 

from representing without a reasonable basis that the experience represented by 

any user, testimonial or endorsement of any trading program represents the 

typical or ordinary experience of members of the public who use the program; 

or respondent must disclose either what the generally expected results would be 

for users of the trading program, or the limited applicability of the endorser's 

experience to what users may generally expect to achieve, that is, that users 

should not expect to experience similar results. 

 

Participants 

 

For the Commission: Michael Dershowitz, Jean Sullivan, C. 

Lee Peeler, and BE. 

 

For the Respondents: Bernard Lewis, CompuTrade LLC. 
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COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

CompuTrade LLC, a corporation, and Bernard Lewis, 

individually and as an officer of the corporation ("respondents"), 

have violated the provisions of the Federal Trade Commission 

Act, and it appearing to the Commission that this proceeding is in 

the public interest, alleges: 

 

1. Respondent CompuTrade LLC is a Nevada corporation with 

its principal office or place of business at 24591 Del Prado, Dana 

Point, CA  92629. 

 

2. Respondent Bernard Lewis is an officer of the corporate 

respondent.  Individually or in concert with others, he formulates, 

directs, or controls the policies, acts, or practices of the 

corporation, including the acts or practices alleged in this 

complaint.  His principal office or place of business is the same as 

that of CompuTrade LLC. 

 

3. Respondents have advertised, offered for sale, sold, and 

distributed a currency trading computer program and training to 

the public.  Respondents advise their clients to buy and sell 

specific foreign currencies on a daily basis.  Respondents sell their 

program and training through their Internet Web sites, 

www.computrades.com and www.computrader.net. 

 

4. The acts and practices of respondents alleged in this complaint 

have been in or affecting commerce, as "commerce" is defined in 

Section 4 of the Federal Trade Commission Act. 

 

5. Respondents have disseminated or have caused to be 

disseminated Internet advertisements for their currency trading 

program and training, including but not necessarily limited to the 

attached Exhibit A, pages 1 through 8.  These advertisements 

contain the following statements: 
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AOur software signals precisely when to buy and when to sell a 

particular currency allowing you the opportunity to make money 

regardless of the market going up or down.@ 
AYour [currency trading] business does not require much capital 

to get started, has the potential to make huge profits . . .@ 
 

AWith the ability to connect to the Internet from just about 

anywhere, the average individual now has the opportunity to 

participate in this highly profitable [currency trading] business 

even if you have no previous experience at all.@ 
 

AThe potential for profit exists as long as there is movement in the 

exchange rate (price).  One of the sides of the pair is always 

gaining, and providing the investor picks the right side at the right 

time, money can ALWAYS be made.@ 
 

AWhat Are My Expected Financial Rewards 

Our daily objective is to gain Pips (Points) on our trade . . . 100 

Pips @ $7.50 = $750.00 

 

As you progress in your trading skills becoming more experienced 

and skillful, the advanced techniques covered in training and 

outlined in your manual, will help you to acquire the know how to 

maximize and increase these amounts considerably. 

 

The potential to make a SIX or SEVEN figure annual income 

from trading is at the end of your fingertips.@ 
 

AWhat Are My Financial Risks? 

Our trading strategy and risk management technique, help you to 

maximize gains and minimize losses.  Your computer and our 

conservative strategy helps to ensure that GAINS are maximized 

and losses are minimized.@ 
 

[consumer testimonial] 
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AI have to tell you how dramatically the Forex trading system and 

formula have improved my trading.  To give you some idea: I 

work full time in my contracting business during the day, at night 

I work with your trading system for a few hours and am averaging 

more than $500 a day.@ 
 

6. Through the means described in Paragraph 5, respondents 

have represented, expressly or by implication, that: 

 

a. Users of respondents= currency trading program can 

reasonably expect to earn large profits, or as much as six 

or even seven figures annually (i.e., more than 

$1,000,000). 

 

b. Users of respondents= currency trading program can 

reasonably expect to earn profits of $500 to $750 or more 

per day. 

 

c. Users of respondents= currency trading program can 

reasonably expect to earn huge profits even if they have no 

previous experience in currency trading. 

 

d. Testimonials appearing in the advertisements for 

respondents= currency trading program reflect the typical 

or ordinary experience of members of the public who use 

the program. 

 

7. Through the means described in Paragraph 5, respondents 

have represented, expressly or by implication, that they possessed 

and relied upon a reasonable basis that substantiated the 

representations set forth in Paragraph 6, at the time the 

representations were made. 

 

8. In truth and in fact, respondents did not possess and rely upon 

a reasonable basis that substantiated the representations set forth 

in Paragraph 6, at the time the representations were made.  

Therefore, the representation set forth in Paragraph 7 was, and is, 

false or misleading. 
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9. Through the means described in Paragraph 5, respondents 

have represented, expressly or by implication that users of 

respondents= currency trading program can reasonably expect to 

trade with little financial risk. 

 

10. In truth and in fact, users of respondents= currency trading 

program cannot reasonably expect to trade with little financial 

risk.  Therefore, the representation set forth in Paragraph 9 was, 

and is, false or misleading. 

 

11. The acts and practices of respondents as alleged in this 

complaint constitute unfair or deceptive acts or practices in or 

affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act. 

 

THEREFORE, the Federal Trade Commission this fifth day of 

June, 2000, has issued this complaint against respondents. 

 

By the Commission. 
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DECISION AND ORDER 

 

The Federal Trade Commission ("Commission"), having 

initiated an investigation of certain acts and practices of the 

respondents named in the caption hereof, and the respondents 

having been furnished thereafter with a copy of a draft of 

complaint which the Bureau of Consumer Protection proposed to 

present to the Commission for its consideration and which, if 

issued by the Commission, would charge respondents with 

violation of the Federal Trade Commission Act; and 

 

Respondents and counsel for the Commission having 

thereafter executed an agreement containing a consent order, an 

admission by respondents of all the jurisdictional facts set forth in 

the aforesaid draft of complaint, a statement that the signing of 

said agreement is for settlement purposes only and does not 

constitute an admission by respondents that the law has been 

violated as alleged in such complaint, or that the facts as alleged 

in such complaint, other than jurisdictional facts, are true and 

waivers and other provisions as required by the Commission's 

Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that respondents 

have violated the said Act, and that complaint should issue stating 

its charges in that respect, and having thereupon accepted the 

executed consent agreement and placed such agreement on the 

public record for a period of thirty (30) days, now in further 

conformity with the procedure prescribed in ' 2.34 of its Rules, 

the Commission hereby issues its complaint, makes the following 

jurisdictional findings and enters the following order: 

 

1. Respondent CompuTrade LLC is a Nevada corporation 

with its principal office or place of business at 24591 Del Prado, 

Dana Point, CA 92629. 
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2. Respondent Bernard Lewis is an officer of the corporate 

respondent.  Individually or in concert with others, he formulates, 

directs, or controls the policies, acts, or practices of the 

corporation.  His principal office or place of business is the same 

as that of CompuTrade LLC. 

 

3. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of the respondents, and the 

proceeding is in the public interest. 

 

ORDER 
 

DEFINITIONS 

 

For purposes of this order, the following definitions shall 

apply: 

 

1. "Clearly and conspicuously" shall mean as follows: 

 

A. In an advertisement communicated through an 

electronic medium (such as television, video, radio, 

and interactive media such as the Internet and online 

services), the disclosure shall be presented 

simultaneously in both the audio and visual portions of 

the advertisement.  Provided, however, that in any 

advertisement presented solely through visual or audio 

means, the disclosure may be made through the same 

means in which the ad is presented.  The audio 

disclosure shall be delivered in a volume and cadence 

sufficient for an ordinary consumer to hear and 

comprehend it.  The visual disclosure shall be of a size 

and shade, and shall appear on the screen for a 

duration, sufficient for an ordinary consumer to read 

and comprehend it. 
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B. In a print advertisement, promotional material, or 

instructional manual, the disclosure shall be in a type 

size and location sufficiently noticeable for an ordinary 

consumer to read and comprehend it, in print that 

contrasts with the background against which it 

appears. 

 

C. On a product label, the disclosure shall be in a type 

size and location on the principal display panel 

sufficiently noticeable for an ordinary consumer to 

read and comprehend it, in print that contrasts with the 

background against which it appears. 

 

The disclosure shall be in understandable language and syntax.  

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement or on any label. 

 

2. In the case of advertisements disseminated by means of an 

interactive electronic medium such as the Internet or other online 

services, Ain close proximity@ shall mean on the same Web page 

and proximate to the triggering representation, and not on other 

portions of the Web site, accessed or displayed through hyperlinks 

or other means. 

 

3. "Commerce" shall mean as defined in Section 4 of the 

Federal Trade Commission Act, 15 U.S.C. ' 44. 

 

4. "Trading program" shall mean any program, service, 

course, instruction, system, training, manual, computer software, 

or other materials involving the purchase or sale of stocks, 

currencies, commodity futures, options, or other financial 

instruments or investments. 

 

5. Unless otherwise specified, "respondents" shall mean 

CompuTrade LLC, a corporation, its successors and assigns and 

its officers; Bernard Lewis, individually and as an officer of the 

corporation; and each of the above's agents, representatives, and 

employees. 
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I. 

 

IT IS ORDERED that respondents, directly or through any 

corporation, subsidiary, division, trade name, or other device, in 

connection with the advertising, promotion, offering for sale, sale, 

or distribution of any trading program,  in or affecting commerce, 

shall not represent, in any manner, expressly or by implication: 

 

A. That users of respondents= currency trading program can 

reasonably expect to earn large profits, or as much as six 

or even seven figures annually (i.e., more than 

$1,000,000); 

 

B. That users of respondents= currency trading program can 

reasonably expect to earn profits of $500 to $750 or more 

per day; 

 

C. That users of respondents= currency trading program can 

reasonably expect to earn large profits even if they have 

no previous experience in currency trading; 

 

D. The amount of earnings, income, or profit that a 

prospective user could reasonably expect to attain; or 

 

E. Any financial benefit or other benefit of any kind from the 

purchase or use of such trading program; 

 

unless respondents possess and rely upon a reasonable basis 

substantiating the representation at the time it is made. 
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II. 

 

IT IS FURTHER ORDERED that respondents, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not misrepresent, in any manner, expressly or by 

implication, 

 

A. That users of the program can reasonably expect to trade 

with little or no financial risk; or 

 

B. The extent of risk to which users of the program are 

exposed. 

 

III. 

 

 IT IS FURTHER ORDERED that respondents, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not make any representation, in any manner, 

expressly or by implication, about the financial benefits of such 

program, unless they disclose, clearly and conspicuously, and in 

close proximity to the representation, 

 

"CURRENCY [or STOCK, COMMODITY FUTURES, 

OPTIONS, ETC., as applicable] TRADING involves high 

risks and YOU can LOSE a lot of money." 

 

Provided, the disclosure required by this Part is in addition to, and 

not in lieu of, any other disclosure that respondents may be 

required to make, including but not limited to any disclosure 

required by state or federal law or by a self-regulatory 

organization.  The requirements of this Part are not intended to, 

and shall not be interpreted to, exempt respondents from making 

any other disclosure. 

 



 COMPUTRADE LLC 1701 

 

 

 Decision and Order 

 

 

 
 

 

IV. 

 

IT IS FURTHER ORDERED that respondents, directly or 

through any corporation, subsidiary, division, trade name, or other 

device, in connection with the advertising, promotion, offering for 

sale, sale, or distribution of any trading program, in or affecting 

commerce, shall not represent, in any manner, expressly or by 

implication, that the experience represented by any user, 

testimonial or endorsement of the trading program represents the 

typical or ordinary experience of members of the public who use 

the trading program unless: 

 

A. Respondents possess and rely upon a reasonable basis 

substantiating the representation at the time it is made; or 

 

B. Respondents disclose, clearly and conspicuously, and in 

close proximity to the endorsement or testimonial, either: 

 

1. what the generally expected results would be for users 

of the trading program, or 

 

2. the limited applicability of the endorser's experience to 

what users may generally expect to achieve, that is, 

that users should not expect to experience similar 

results. 

 

For purposes of this Part, "endorsement" shall mean as defined in 

16 C.F.R. ' 255.0(b). 

 

V. 

 

IT IS FURTHER ORDERED that respondent CompuTrade 

LLC, and its successors and assigns, and respondent Bernard 

Lewis shall, for five (5) years after the last date of dissemination 

of any representation covered by this order, maintain and upon 
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request make available to the Federal Trade Commission for 

inspection and copying: 

 

A. All advertisements and promotional materials (including 

packaging) containing the representation; 

 

B. All materials that were relied upon in disseminating the 

representation; and 

 

C. All tests, reports, studies, surveys, demonstrations, or 

other evidence in their possession or control that 

contradict, qualify, or call into question the representation, 

or the basis relied upon for the representation, including 

complaints and other communications with consumers or 

with governmental or consumer protection organizations. 

 

VI. 

 

IT IS FURTHER ORDERED that respondent CompuTrade 

LLC, and its successors and assigns, and respondent Bernard 

Lewis shall deliver a copy of this order to all current and future 

principals, officers, directors, and managers, and to all current and 

future employees, agents, and representatives having 

responsibilities with respect to the subject matter of this order, and 

shall secure from each such person a signed and dated statement 

acknowledging receipt of the order.  Respondents shall deliver 

this order to current personnel within thirty (30) days after the 

date of service of this order, and to future personnel within thirty 

(30) days after the person assumes such position or 

responsibilities.  Respondents shall maintain and upon request 

make available to the Commission for inspection and copying 

each such signed and dated statement for a period of five (5) years 

after creation. 
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VII. 

 

IT IS FURTHER ORDERED that respondent CompuTrade 

LLC, and its successors and assigns shall notify the Commission 

at least thirty (30) days prior to any change in the corporation that 

may affect compliance obligations arising under this order, 

including but not limited to a dissolution of a subsidiary, parent or 

affiliate that engages in any acts or practices subject to this order; 

the proposed filing of a bankruptcy petition; or a change in the 

corporate name or address.  Provided, however, that, with respect 

to any proposed change in the corporation about which respondent 

learns less than thirty (30) days prior to the date such action is to 

take place, respondent shall notify the Commission as soon as is 

practicable after obtaining such knowledge. 

 

VIII. 

 

IT IS FURTHER ORDERED that respondent Bernard Lewis, 

for a period of ten (10) years after the date of issuance of this 

order, shall notify the Commission of the discontinuance of his 

current business or employment, or of his affiliation with any new 

business or employment.  The notice shall include respondent's 

new business address and telephone number and a description of 

the nature of the business or employment and his duties and 

responsibilities. 

 

IX. 

 

IT IS FURTHER ORDERED that respondent CompuTrade 

LLC, and its successors and assigns shall, within sixty (60) days 

after the date of service of this order, and at such other times as 

the Federal Trade Commission may require, file with the 

Commission a report, in writing, setting forth in detail the manner 

and form in which they have complied with this order. 
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X. 

 

This order will terminate on June 5, 2020, or twenty (20) years 

from the most recent date that the United States or the Federal 

Trade Commission files a complaint (with or without an 

accompanying consent decree) in federal court alleging any 

violation of the order, whichever comes later; provided, however, 

that the filing of such a complaint will not effect the duration of: 

 

A. Any Part in this order that terminates in less than twenty 

(20) years; 

 

B. This order's application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided further, that if such complaint is dismissed or a federal 

court rules that the respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order will terminate according to this Part as 

though the complaint had never been filed, except that the order 

will not terminate between the date such complaint is filed and the 

later of the deadline for appealing such dismissal or ruling and the 

date such dismissal or ruling is upheld on appeal. 

 

XI. 

 

All notices required to be sent to the Commission pursuant to 

this Order shall be sent by certified mail to the Associate Director, 

Division of Enforcement, Bureau of Consumer Protection, Federal 

Trade Commission, 601 Pennsylvania Avenue, N.W., 

Washington, D.C. 20580.  ATTN:  In the Matter of CompuTrade 

LLC. 

 

By the Commission. 
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Analysis of Proposed Consent Order to Aid Public Comment 

 

The Federal Trade Commission has accepted, subject to final 

approval, an agreement containing a consent order from 

CompuTrade LLC, a corporation, and Bernard Lewis, 

individually and as an officer of the corporation (together, 

Arespondents@). 
 

The proposed consent order has been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After  thirty (30) days, the Commission will 

again review the agreement and the comments received, and will 

decide whether it should withdraw from the agreement or make 

final the agreement's proposed order. 

 

Respondents sell and distribute computer software and 

training for buying and selling foreign currencies on a daily basis.  

They advertise on their Internet Web sites, 

www.computrades.com and www.computrader.net.  This matter 

concerns allegedly deceptive representations of the earnings and 

profit potential, as well as the extent of risk involved in using 

respondents= trading methods. 

 

The Commission=s proposed complaint alleges that  

respondents made unsubstantiated claims that users of 

respondents= currency trading program could reasonably expect to 

earn large profits of $500 to $750 or more per day, and as much as 

six or seven figures annually (i.e., more than $1,000,000); that 

users could reasonably expect to earn huge profits even if they 

had no previous experience in currency trading; and that 

testimonials appearing in the advertisements for respondents= 
currency trading program reflected the typical or ordinary 

experience of members of the public who use the program.  In 

addition, the complaint alleges that respondents misrepresented 
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that users of their currency trading program could reasonably 

expect to trade with little financial risk. 

 

The proposed consent order contains provisions designed to 

prevent respondents from engaging in similar acts and practices in 

the future. 

 

Part I of the proposed order requires respondents to have a 

reasonable basis substantiating any representation that users of 

respondents= currency trading program can reasonably expect to 

earn large profits: (1) of  $500 to $750 or more per day; (2) of as 

much as six or even seven figures annually (i.e., more than 

$1,000,000); or (3) even if they have no previous experience in 

currency trading.  Part I also requires respondents to possess a 

reasonable basis substantiating claims about the amount of 

earnings, income, or profit that a prospective user of any trading 

program could reasonably expect to attain, or about any financial 

benefit or other benefit from any trading program offered by 

respondents. 

 

Part II of the proposed order prohibits respondents from 

misrepresenting that users of any trading program can reasonably 

expect to trade with little or no financial risk and from 

misrepresenting the extent of risk to which users of any such 

program are exposed. 

 

Part III of the proposed order requires respondents to disclose, 

clearly and conspicuously,  "CURRENCY [or STOCK, 

COMMODITY FUTURES, OPTIONS, ETC., as applicable] 

TRADING involves high risks and YOU can LOSE a lot of 

money," in close proximity to any representation they make about 

the financial benefits of any trading program.  This disclosure is 

in addition to, and not instead of, any other disclosure that 

respondents may be required to make. 

 

Part IV of the proposed order prohibits respondents from 

representing without a reasonable basis that the experience 

represented by any user, testimonial or endorsement of any 
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trading program represents the typical or ordinary experience of 

members of the public who use the program; or respondents must 

disclose either what the generally expected results would be for 

users of the trading program, or the limited applicability of the 

endorser's experience to what users may generally expect to 

achieve, that is, that users should not expect to experience similar 

results. 

 

Parts V and VI of the proposed order require respondents to 

keep copies of relevant advertisements and materials 

substantiating claims made in the advertisements and to provide 

copies of the order to certain personnel.  Part VII requires 

CompuTrade to notify the Commission of any changes in the 

corporate structure that might affect compliance with the order.  

Part VIII requires that the individual respondent notify the 

Commission of changes in his employment status for a period of 

ten years.  Part IX requires CompuTrade to file compliance 

reports with the Commission.  Part X provides that the order will 

terminate after twenty (20) years under certain circumstances. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed order.  It is not intended to constitute an official 

interpretation of the agreement and proposed order or to modify in 

any way their terms. 
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IN THE MATTER OF 
 

R.N. MOTORS, INC. 
 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND  

THE CONSUMER LENDING ACT 

 

Docket C-3947; File No. 9923246 

Complaint, June 5, 2000--Decision, June 5, 2000 

 
This consent order prohibits Respondent R.N. Motors, Inc., in any lease 

advertisement, from making any reference to any charge that is part of the total 

amount due at lease signing or delivery or that no such charge is required, not 

including a statement of the periodic payment, unless the advertisement also 

states with Aequal prominence@ the total amount due at lease signing or 

delivery.  The order also prohibits Respondent, in any lease, from stating the 

amount of any payment or that any or no initial payment is required at lease 

signing or delivery, unless the advertisement also states, clearly and 

conspicuously, all of the terms required by Regulation M, as amended and as 

follows:  1) that the transaction advertised is a lease; 2) the total amount due at 

lease signing or delivery; 3) whether or not a security deposit is required; 4) the 

number, amounts, and timing of scheduled payments; and 5) that an extra 

charge may be imposed at the end of the lease term in a lease in which the 

liability of the consumer at the end of the lease term is based on the anticipated 

residual value of the vehicle.  Respondent is also prohibited from stating a 

percentage rate in an advertisement or in documents evidencing the lease 

transaction, unless respondent also states the notice required by Regulation M 

that Athis percentage may not measure the overall cost of financing this lease.@  
All disclosure required in advertising must be made clearly and conspicuously 

in all forms of advertising in all forms of media. 

 

Participants 

 

For the Commission: Carole Reynolds, Michelle Chua, Jessica 

Rich, David Medine, and BE. 

 

For the Respondents: James T. Flynn, Flynn, McKenna, 

Wright, & Karsh. 
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COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

R. N. Motors, Inc., a corporation, and its subsidiary, Red Noland 

Cadillac, Inc., a corporation, and Nelson B. Noland, individually 

and as an officer of the corporations, ("respondents"), have 

violated the provisions of the Federal Trade Commission Act, 15 

U.S.C. '' 45-58, as amended, the Consumer Leasing Act, 15 

U.S.C. '' 1667-1667f, as amended, and its implementing 

Regulation M, 12 C.F.R. ' 213, as amended, and it appearing to 

the Commission that this proceeding is in the public interest, 

alleges: 

 

1. Respondent R.N. Motors is a Colorado corporation with its 

principal office or place of business at 990 Motor City Drive, 

Colorado Springs, Colorado 80906. Respondent R.N. Motors 

controls the policies, acts or practices of its wholly-owned 

subsidiary, Red Noland Cadillac, Inc., including the acts or 

practices alleged in this complaint. 

 

2. Respondent Red Noland Cadillac, Inc. is a Colorado 

corporation and a wholly-owned subsidiary of R.N. Motors with 

its principal office or place of business at 990 Motor City Drive, 

Colorado Springs, Colorado. Respondent Red Noland Cadillac, 

Inc. offers automobiles for sale or lease to consumers. 

 

3. Respondent Nelson B. Noland is an officer of the corporate 

respondents.  Individually or in concert with others, he 

formulates, directs, controls, and participates in the policies, acts, 

or practices of the corporate respondents, including the acts or 

practices alleged in this complaint.  His principal office or place 

of business is the same as that of the corporate respondents. 
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4. Respondents have disseminated advertisements to the public 

that promote consumer leases, as the terms "advertisement" and 

"consumer lease" are defined in Section 213.2 of Regulation M, 

12 C.F.R. ' 213.2, as amended. 

 

5. The acts and practices of respondents alleged in this complaint 

have been in or affecting commerce, as "commerce" is defined in 

Section 4 of the Federal Trade Commission Act, 

15 U.S.C. ' 44. 

 

6. Respondents have disseminated or have caused to be 

disseminated consumer lease advertisements (Alease 

advertisements@) for automobiles, including but not necessarily 

limited to the attached Red Noland Exhibit A.  Red Noland 

Exhibit A is an electronic advertisement. This lease advertisement 

contains the following statements: 

 

A. 

 

 Current Lease Specials 
 

 
 

 
1999 

Deville 

 
1999  

Seville STS 

 
1999 

Eldorado 
 
Monthly Payment 

 
$535 

 
$649 

 
$529 

 
# Months 

 
36 

 
36 

 
36 

 
GMAC Smart 

Lease Rates  

 
2.5% 

 
4.1% 

 
2.6% 

 
Down Payment 

 
$1,800 

 
$1,800 

 
$1,800 

 
Security Deposit 

 
$575 

 
$700 

 
$575 

 

(Red Noland Exhibit A) 
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FEDERAL TRADE COMMISSION ACT VIOLATIONS 

 

COUNT I: Failure to Disclose, and Failure to Disclose 

Adequately, Lease Terms 

 

7. In lease advertisements, including but not necessarily limited 

to Red Noland Exhibit A, respondents have represented, expressly 

or by implication, that consumers can lease the advertised 

vehicles at the terms prominently stated in the advertisements, 

including but not necessarily limited to the monthly payment 

amount, the downpayment, and the security deposit. 

 

8.  These lease advertisements have failed to disclose, and failed 

to disclose adequately, additional terms pertaining to the lease 

offer, such as the total amount due at lease inception, including 

but not limited to whether or not third-party fees, such as taxes, 

licenses, and registration fees, are required as part of the total 

amount due at lease inception.  This information would be 

material to consumers in deciding whether to visit respondents= 
dealerships and/or whether to lease an automobile from 

respondents.  The failure to disclose, and failure to disclose 

adequately, these additional terms, in light of the representation 

made, was, and is, a deceptive practice.  

 

9. Respondents= practices constitute deceptive acts or practices in 

or affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act, 15 U.S.C. ' 45(a).  
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CONSUMER LEASING ACT AND REGULATION M 

VIOLATIONS 

 

COUNT II: Failure to Disclose, and Failure to Disclose 

Clearly and Conspicuously, Required Lease Information  
 

10. Respondents= lease advertisements, including but not 

necessarily limited to Red Noland Exhibit A, state the monthly 

payment amount, the downpayment, and the security deposit, but 

fail to disclose, and fail to disclose clearly and conspicuously, 

certain additional terms required by the Consumer Leasing Act 

and Regulation M, as amended, including one or more of the 

following terms:  

 

a. that the transaction advertised is a lease; 

 

b. the total amount due prior to or at consummation, or by 

delivery, if delivery occurs after consummation.  This total 

amount may: (1) exclude third-party fees that vary by state 

or locality, such as taxes, licenses and registration fees, 

and disclose that fact, or (2) provide a total that includes 

third-party fees based on a particular state or locality as 

long as that fact and the fact that such fees may vary by 

state or locality are disclosed; 

 

c. whether or not a security deposit is required; 

 

d. the number, amounts, and timing of scheduled payments; 

and 

 

e. that an extra charge may be imposed at the end of the lease 

term in a lease where the liability of the consumer is based 

on the difference between the residual value of the leased 

property and its realized value at the end of the lease term. 

 

11. Respondents= practices have violated Section 184 of the 

Consumer Leasing Act, 15 U.S.C. ' 1667c, and Section 213.7 of 

Regulation M, 12 C.F.R. ' 213.7, as amended. 
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COUNT III: Failure to Disclose, and Failure to Disclose 

Clearly and Conspicuously, Required Lease Rate Information 

 

12. Respondents= lease advertisements, including but not 

necessarily limited to Red Noland Exhibit A, state specific lease 

rates for each of certain advertised vehicles, but fail to disclose, 

and fail to disclose clearly and conspicuously, the following 

notice concerning lease rates required by Regulation M: 

 

This percentage may not measure the overall cost of financing 

this lease. 

 

13. Respondents= practices have violated Section 213.4(s) of 

Regulation M, 12 C.F.R. ' 213.4(s), as amended. 

 

THEREFORE, the Federal Trade Commission this fifth day of 

June, 2000, has issued this complaint against respondents. 

 

By the Commission. 

 

 

 

 

 

DECISION AND ORDER 

 

The Federal Trade Commission having initiated an 

investigation of certain acts and practices of the respondents 

named in the caption hereof,  and the respondents having been 

furnished thereafter with a copy of a draft complaint that the 

Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued by the 

Commission, would charge the respondents with violation of the 

Consumer Leasing Act, 15 U.S.C. ' 1667 et seq., and its 
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implementing Regulation M, 12 C.F.R. ' 213, and the Federal 

Trade Commission Act, 15 U.S.C. ' 45 et seq.; and 

 

The respondents, their attorney, and counsel for the 

Commission having thereafter executed an agreement containing 

a consent order, an admission by the respondents of all the 

jurisdictional facts set forth in the aforesaid draft complaint, a 

statement that the signing of said agreement is for settlement 

purposes only and does not constitute an admission by 

respondents that the law has been violated as alleged in such 

complaint, or that the facts as alleged in such complaint, other 

than jurisdictional facts, are true, and waivers and other provisions 

as required by the Commission=s Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it has reason to believe that the 

respondents have violated the said Acts and Regulation, and that a 

complaint should issue stating its charges in that respect, and 

having thereupon accepted the executed consent agreement and 

placed such agreement on the public record for a period of thirty 

(30) days, now in further conformity with the procedure described 

in Section 2.34 of its Rules, the Commission hereby issues its 

complaint, makes the following jurisdictional findings, and enters 

the following order: 

 

1. Respondent R. N. Motors, Inc. is a Colorado corporation with 

its principal office or place of business at 990 Motor City 

Drive, Colorado Springs, Colorado 80906. 

 

2. Respondent Red Noland Cadillac, Inc. is a Colorado 

corporation with its principal office or place of business at 990 

Motor City Drive, Colorado Springs, Colorado 80906.  

 

3. Respondent Nelson B. Noland is an officer of the corporate 

respondents.  Individually or in concert with others, he 

formulates, directs, or controls the policies, acts, or practices 

of the corporate respondents.  His principal office or place of 

business is the same as that of the corporate respondents.  
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4. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of the respondents, and the 

proceeding is in the public interest. 

 

ORDER 

 

DEFINITIONS 

 

For purposes of this order, the following definitions shall 

apply: 

 

1. "Clearly and conspicuously" shall mean as follows: 

 

a. In a television, video, radio, or Internet or other electronic 

advertisement, an audio disclosure shall be delivered in a 

volume, cadence, and location sufficient for an ordinary 

consumer to hear and comprehend it.  A video disclosure 

shall be of a size and shade, and shall appear on the screen 

for a duration and in a location, sufficient for an ordinary 

consumer to read and comprehend it. 

 

b. In a print advertisement, a disclosure shall be in a type size 

and location sufficient for an ordinary consumer to read 

and comprehend it, in print that contrasts with the 

background against which it appears. 

 

The disclosure shall be in understandable language and syntax. 

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement. 

 

2. "Equal prominence" shall mean as follows: 

 

a. In a television, video, radio, or Internet or other electronic 

advertisement, a video disclosure shall be presented in the 
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same or similar format, including but not necessarily 

limited to type size, shade, contrast, duration, and 

placement.  An audio disclosure shall be delivered in the 

same or similar manner, including but not necessarily 

limited to volume, cadence, pace, and placement. 

 

 

b. In a print advertisement, a disclosure shall be presented in 

the same or similar format, including but not necessarily 

limited to type size, shade, contrast, and placement. 

 

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement. 

 

3. "Total amount due at lease signing or delivery" as used herein 

shall mean the total amount of any initial payments required to 

be paid by the lessee on or before consummation of the lease 

or delivery of the vehicle, whichever is later, as required by 

Regulation M, 12 C.F.R. ' 213, as amended.  The total 

amount due at lease signing or delivery may (1) exclude third-

party fees, such as taxes, licenses, and registration fees, and 

disclose that fact, or (2) provide a total that includes third-

party fees based on a particular state or locality, as long as that 

fact and the fact that such fees may vary by state or locality 

are disclosed. (Section 213.7 of Regulation M, 12 C.F.R. ' 

213.7, as amended.) 

 

4. ACommerce@ shall mean as defined in Section 4 of the Federal 

Trade Commission Act, 15 U.S.C. ' 44. 

 

5. Unless otherwise specified, Arespondents@ shall mean R.N. 

Motors, Inc., and Red Noland Cadillac, Inc., corporations, 

their successors and assigns and their officers; Nelson B. 

Noland, individually and as an officer of the corporations; and 

each of the above's agents, representatives, and employees. 
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I. 

 

IT IS ORDERED that respondents, directly or through any 

corporation, subsidiary, division, or any other device, in 

connection with any advertisement to promote, directly or 

indirectly, any consumer lease in or affecting commerce, as 

"advertisement" and "consumer lease" are defined in Section 

213.2 of Regulation M, 12 C.F.R. ' 213.2, as amended, shall not, 

in any manner, expressly or by implication: 

 

A. Misrepresent, in any manner, directly or by implication, the 

costs or terms of leasing a vehicle, including but not limited to 

the total amount due at lease signing or delivery. 

 

B. Make any reference to any charge that is part of the total 

amount due at lease signing or delivery or that no such charge 

is required, not including a statement of the periodic payment, 

unless the advertisement also states with equal prominence the 

total amount due at lease signing or delivery. 

 

C. State the amount of any payment or that any or no initial 

payment is required at lease signing or delivery, if delivery 

occurs after consummation, without disclosing clearly and 

conspicuously all of the terms required by Regulation M, as 

amended, as follows: 

 

1. that the transaction advertised is a lease; 

 

2. the total amount due at lease signing or delivery; 

 

3. whether or not a security deposit is required; 

 

4. the number, amounts, and timing of scheduled payments; 

and 
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E. that an extra charge may be imposed at the end of the lease 

term in a lease in which the liability of the consumer at the 

end of the lease term is based on the anticipated residual value 

of the vehicle.  

 

(Section 184(a) of the Consumer Leasing Act ("CLA"), 15 U.S.C. 

' 1667c(a), as amended, and Section 213.7 of Regulation M, 12 

C.F.R. ' 213.7, as amended.) 

 

For radio advertisements, respondents may also comply with 

the requirements of this subparagraph by utilizing Section 184(c) 

of the CLA, 15 U.S.C. ' 1667c(C), and Section 213.7(f) of 

Regulation M, 12 C.F.R. ' 213.7(f), as amended.  For television 

advertisements, respondents may also comply with the 

requirements of this subparagraph by utilizing Section 213.7(f) of 

Regulation M, as amended. 

 

F. State a percentage rate in an advertisement or in documents 

evidencing the lease transaction without stating that Athis 

percentage may not measure the overall cost of financing this 

lease.@ 
 

(Section 213.4(s) of Regulation M, 12 C.F.R. ' 213.4(s), as 

amended.) 

 

G. Fail to comply in any other respect with Regulation M, 12 

C.F.R. ' 213, as amended, and the CLA, 15 U.S.C. '' 1667-

1667f, as amended. 

 

II. 

 

IT IS FURTHER ORDERED that respondents R. N. Motors, 

Inc. and Red Noland Cadillac, Inc., and each of their successors 

and assigns, and respondent Nelson B. Noland, for five (5) years 

after the last date of dissemination of any representation covered 

by this order, maintain and upon request make available to the 

Federal Trade Commission for inspection and copying all records 
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that will demonstrate compliance with the requirements of this 

order. 

 

III. 

 

IT IS FURTHER ORDERED that respondents R. N. Motors, 

Inc. and Red Noland Cadillac, Inc., and each of their successors 

and assigns, and respondent Nelson B. Noland, shall deliver a 

copy of this order to all current and future principals, officers, 

directors, and managers, and to all current and future employees, 

agents, and representatives having responsibilities with respect to 

the subject matter of this order, and shall secure from each such 

person a signed and dated statement acknowledging receipt of the 

order.  Respondents shall deliver this order to such current 

personnel within thirty (30) days after the date of service of this 

order, and to such future personnel within thirty (30) days after 

the person assumes such position or responsibilities. 

 

IV. 

 

IT IS FURTHER ORDERED that respondents R. N. Motors, 

Inc. and Red Noland Cadillac, Inc., and each of their successors 

and assigns, shall notify the Commission at least thirty (30) days 

prior to any change in the corporations that may affect compliance 

obligations arising under this order, including but not necessarily 

limited to a dissolution, assignment, sale, merger, or other action 

that would result in the emergence of a successor corporation; the 

creation or dissolution of a subsidiary, parent, or affiliate that 

engages in any acts or practices subject to this order; the proposed 

filing of a bankruptcy petition; or a change in the corporate name 

or address.  Provided, however, that, with respect to any proposed 

change in the corporation about which respondents learn less than 

thirty (30) days prior to the date such action is to take place, 

respondents shall notify the Commission as soon as is practicable 

after obtaining such knowledge.  All notices required by this Part 
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shall be sent by certified mail to the Associate Director, Division 

of Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 

 

V. 

 

IT IS FURTHER ORDERED that respondent Nelson B. 

Noland, for a period of ten (10) years after the date of issuance of 

this order, shall notify the Commission of the discontinuance of 

his current business or employment, or of his affiliation with any 

new business or employment involving the advertising and/or 

extension of a "consumer lease," as that term is defined in the 

CLA and its implementing Regulation M, as amended.  The 

notice shall include respondent's new business address and 

telephone number and a description of the nature of the business 

or employment and his duties and responsibilities.  All notices 

required by this Part shall be sent by certified mail to the 

Associate Director, Division of Enforcement, Bureau of 

Consumer Protection, Federal Trade Commission, Washington, 

D.C. 20580. 

 

VI. 

 

IT IS FURTHER ORDERED that respondents R. N. Motors, 

Inc. and Red Noland Cadillac, Inc., and each of their successors 

and assigns, and respondent Nelson B. Noland, shall, within sixty 

(60) days after the date of service of this order, and at such other 

times as the Federal Trade Commission may require, file with the 

Commission a report, in writing, setting forth in detail the manner 

and form in which they have complied with this order. 

 

VII. 

 

This order will terminate on June 5, 2020, or twenty (20) years 

from the most recent date that the United States or the Federal 

Trade Commission files a complaint (with or without an 

accompanying consent decree) in federal court alleging any 
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violation of the order, whichever comes later; provided, however, 

that the filing of such a complaint will not affect the duration of: 

 

A. Any Part in this order that terminates in less than twenty (20) 

years; 

 

B. This order's application to any respondent that is not named as 

a defendant in such complaint; and 

 

C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that the respondents did not violate any provision of 

the order, and the dismissal or ruling is either not appealed or 

upheld on appeal, then the order will terminate according to this 

Part as though the complaint had never been filed, except that the 

order will not terminate between the date such complaint is filed 

and the later of the deadline for appealing such dismissal or ruling 

and the date such dismissal or ruling is upheld on appeal. 

 

By the Commission. 

 

 

 

 

 

Analysis of Proposed Consent Orders to Aid Public Comment 

 

Summary:  The Federal Trade Commission has accepted separate 

agreements, subject to final approval, to proposed consent orders 

from respondents:  1) R.N. Motors, Inc., Red Noland Cadillac, 

Inc., and Nelson B. Noland (ARed Noland@); and 2) Simmons 

Rockwell Ford Mercury, Inc., Simmons Rockwell Autoplaza, 

Inc., Don Simmons, Inc., and Donald M. Simmons, II and Richard 
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L. Rockwell (ASimmons Rockwell@).   The persons named in these 

actions are named individually and as officers of their respective 

corporations. 

 

The proposed consent orders have been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreements and the comments received and will 

decide whether it should withdraw from the agreements or make 

final the agreements= proposed orders. 

 

The Red Noland and Simmons Rockwell complaints allege 

that these respondents  disseminated automobile lease 

advertisements that violate the Federal Trade Commission Act 

(AFTC Act@), the Consumer Leasing Act (ACLA@), and Regulation 

M.  The Simmons Rockwell complaint also alleges that it 

disseminated automobile credit advertisements that violate the 

Truth in Lending Act ("TILA") and Regulation Z. 

 

Section 5 of the FTC Act prohibits false, misleading, or 

deceptive representations or omissions of material information in 

advertisements.  In addition, Congress established statutory 

disclosure requirements for lease and credit advertising under the 

CLA and the TILA, respectively, and directed the Federal Reserve 

Board to promulgate regulations implementing such statutes -- 

Regulations M and Z respectively.  See 15 U.S.C. '1667 et seq; 

15 U.S.C. ' 1601 et seq; 12 C.F.R. ' 213; 12 C.F.R. ' 226. 

 

I.  The Complaints 

 

A.  FTC Act Violations 

 

The Red Noland complaint alleges that, based on the terms 

prominently stated in their lease advertisements, including but not 

necessarily limited to the monthly payment amount, the 

downpayment, and the security deposit, respondent failed to 

disclose, and failed to disclose adequately, additional terms 
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pertaining to the lease offer, such as the total amount due at lease 

inception, including but not limited to whether third-party fees 

such as taxes, licenses, and registration fees are required as part of 

the total amount due at lease inception.  The Simmons Rockwell 

complaint alleges that, based on the terms prominently stated in 

their lease advertisements, including but not necessarily limited to 

the monthly payment amount,  respondent failed to disclose, 

and/or failed to disclose adequately, additional terms pertaining to 

the lease offer, such as the total amount due at lease inception, 

including but not limited to whether third-party fees, such as 

taxes, licenses, and registration fees, are required as part of the 

total amount due at lease inception.  The Red Noland and 

Simmons Rockwell complaints allege that the required 

information does not appear at all or appears in fine print and/or is 

illegible in the advertisements and that this information would be 

material to consumers in deciding whether to visit respondents= 
dealerships and/or whether to lease an automobile from 

respondents.  These practices, according to both complaints, 

constitute deceptive acts or practices in violation of Section 5(a) 

of the FTC Act. 

 

B.  CLA and Regulation M Violations 

 

The Red Noland and Simmons Rockwell complaints also 

allege that respondents= lease advertisements have violated the 

CLA and Regulation M.  The Red Noland complaint alleges that 

respondent=s ads state the monthly payment amount, the 

downpayment, and the security deposit; the Simmons Rockwell 

complaint alleges that respondent=s ads state the monthly payment 

amount -- all Atriggering@ terms under these laws.  The Red 

Noland and Simmons Rockwell complaints allege that 

respondents failed to disclose, and/or fail to disclose clearly and 

conspicuously, certain additional Atriggered@ terms, as applicable 

and as follows:  the total amount due prior to or at consummation, 

or by delivery, if delivery occurs after consummation, and that 
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such amount:  1) excludes third-party fees, such as taxes, licenses 

and registration fees; and discloses that fact; or 2) includes third-

party fees based on a particular state or locality and discloses that 

fact and the fact that such fees may vary by state or locality; 

whether or not a security deposit is required; and the number, 

amounts, and timing of scheduled payments. 

 

According to the complaints, Red Noland=s lease disclosures 

are omitted altogether and are not clear and conspicuous.  

Simmons Rockwell=s lease disclosures, if provided, are not clear 

and conspicuous because they appear in fine print and/or are 

illegible. 

 

The Red Noland and Simmons Rockwell complaints, 

therefore, allege that these practices violate Section 184 of the 

CLA, 15 U.S.C. ' 1667c, as amended, and Section 213.7 of 

Regulation M, 12 C.F.R. '  213.7, as amended. 

 

In addition, the Red Noland complaint alleges that 

respondent=s lease advertisements state specific lease rates for 

each of certain advertised vehicles, but fail to disclose, and fail to 

disclose clearly and conspicuously, the following notice 

concerning lease rates required by Regulation M:  AThis 

percentage may not measure the overall cost of financing this 

lease.@ 
 

The Red Noland complaint, therefore, alleges that this practice 

violates Section 213.4(s) of Regulation M, 12 C.F.R. ' 213.4(s). 

 

C.  TILA and Regulation Z Violations 

 

The Simmons Rockwell complaint alleges that respondent=s 

credit advertisements have violated the TILA and Regulation Z.  

It alleges that respondent=s credit ads state the number of 

payments required to finance the transaction and an annual 

percentage rate (expressed as an AAPR@), but failed to disclose, 

and/or failed to disclose clearly and conspicuously, certain 

additional terms required by Regulation Z, including the amount 
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of the downpayment and the full terms of repayment, such as the 

amount of the monthly payment. 

 

According to the complaint, Simmons Rockwell=s credit 

disclosures, if provided, are not clear and conspicuous because 

they appear in blurred print. 

 

The Simmons Rockwell complaint, therefore, alleges that 

these practices violate Section 144 of the TILA, 15 U.S.C. ' 1664, 

as amended, and Section 226.24(c) of Regulation Z, 12 C.F.R. 

' 226.24(c), as amended. 

 

II.  Proposed Consent Orders 

 

The Red Noland and Simmons Rockwell proposed consent 

orders contain provisions designed to remedy the violations 

charged and to prevent the respondents from engaging in similar 

acts and practices in the future.  Specifically, Paragraph I.A. of the 

Red Noland and Simmons Rockwell proposed orders prohibit 

respondents, in any lease advertisement, from misrepresenting, in 

any manner, directly or by implication, the costs or terms of 

leasing a vehicle, including but not limited to the total amount due 

at lease signing or delivery. 

 

Paragraph I.B. of the Red Noland and Simmons Rockwell 

proposed orders prohibit respondents, in any lease advertisement, 

from making any reference to any charge that is part of the total 

amount due at lease signing or delivery or that no such charge is 

required, not including a statement of the periodic payment, 

unless the advertisement also states with Aequal prominence@ the 

total amount due at lease signing or delivery.  The "prominence" 

requirement prohibits respondents from running deceptive 

advertisements that highlight low amounts due at lease inception 

with inadequate disclosure of the actual total lease inception fees.  
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This "prominence" requirement for lease inception fees is also 

found in Regulation M. 

 

Paragraph I.C. of the Red Noland and Simmons Rockwell 

proposed orders prohibit  respondents, in any lease, from stating 

the amount of any payment or that any or no initial payment is 

required at lease signing or delivery, unless the advertisement also 

states, clearly and conspicuously, all of the terms required by 

Regulation M, as amended and as follows:  1) that the transaction 

advertised is a lease; 2) the total amount due at lease signing or 

delivery; 3) whether or not a security deposit is required; 4) the 

number, amounts, and timing of scheduled payments; and 5) that 

an extra charge may be imposed at the end of the lease term in a 

lease in which the liability of the consumer at the end of the lease 

term is based on the anticipated residual value of the vehicle. 

 

Furthermore, Paragraph I.D. of the Red Noland proposed 

order prohibits this respondent from stating a percentage rate in an 

advertisement or in documents evidencing the lease transaction, 

unless respondent also states the notice required by Regulation M 

that Athis percentage may not measure the overall cost of 

financing this lease.@ 
 

Paragraph I.D.of the Simmons Rockwell proposed order, and 

paragraph I.E. of the Red Noland proposed order, prohibit 

respondents from engaging in any other violation of Regulation 

M, as amended. 

 

In addition, Paragraph II. A. of the Simmons Rockwell 

proposed order enjoins respondent, in any credit advertisement, 

from stating the amount or percentage of any downpayment, the 

number of payments or period of repayment, the amount of any 

payment, or the amount of any finance charge, without disclosing, 

clearly and conspicuously, all of the terms required by Regulation 

Z, as follows:  1) the amount or percentage of the downpayment; 

2) the terms of repayment; and 3) the annual percentage rate, 

using that term or the abbreviation AAPR.@  If the annual 

percentage rate may be increased after consummation of the credit 
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transaction, that fact must also be disclosed.  Paragraph II.B. of 

this proposed order also prohibits Simmons Rockwell from stating 

a rate of finance charge unless respondents state the rate as an 

Aannual percentage rate@ or the abbreviation AAPR,@ using that 

term.  Paragraph III.C. of this proposed order also enjoins 

Simmons Rockwell from engaging in any other violation of 

Regulation Z, as amended. 

 

The information required by Paragraph I of the Red Noland 

proposed order (lease advertisements), and Paragraphs I and II of 

the Simmons Rockwell proposed order (lease and credit 

advertisements), must be disclosed "clearly and conspicuously."  

Both proposed orders define the term "clearly and conspicuously" 

for Red Noland=s and Simmons Rockwell=s advertisements in all 

media.  In a television, video, radio or Internet or other electronic 

advertisement, the required disclosures made in the audio portion 

of the advertisement must be delivered in a volume, cadence, and 

location sufficient for an ordinary consumer to hear and 

comprehend. 

 

The required disclosures in the video portion of the 

advertisement must be of a size and shade, and must appear on the 

screen for a duration and in a location, sufficient for an ordinary 

consumer to read and comprehend.  In a print advertisement, the 

required disclosures must be in a type size and location sufficient 

for an ordinary consumer to read and comprehend, in print that 

contrasts with the background against which it appears. 

Additionally, the required disclosures must be in understandable 

language and syntax.  Further, nothing contrary to, inconsistent 

with, or in mitigation of the required disclosures shall be used in 

any advertisement. 
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The purpose of this analysis is to facilitate public comment on 

the proposed orders.  It is not intended to constitute an official 

interpretation of the agreements and proposed orders or to modify 

in any way their terms. 
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IN THE MATTER OF 
 

SIMMONS ROCKWELL FORD MERCURY, INC., 

ET AL. 
 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT,  

THE CONSUMER LEASING ACT, AND THE TRUTH IN LENDING ACT 

 

Docket C-3950; File No. 9923247 

Complaint, June 6, 2000--Decision, June 6, 2000 

 

This consent order prohibits Respondent Simmons Rockwell Ford Mercury, 

Inc., in any lease advertisement, from making any reference to any charge that 

is part of the total amount due at lease signing or delivery or that no such 

charge is required, not including a statement of the periodic payment, unless 

the advertisement also states with Aequal prominence@ the total amount due at 

lease signing or delivery.  The order also prohibits Respondent, in any lease, 

from stating the amount of any payment or that any or no initial payment is 

required at lease signing or delivery, unless the advertisement also states, 

clearly and conspicuously, all of the terms required by Regulation M, as 

amended and as follows:  1) that the transaction advertised is a lease; 2) the 

total amount due at lease signing or delivery; 3) whether or not a security 

deposit is required; 4) the number, amounts, and timing of scheduled payments; 

and 5) that an extra charge may be imposed at the end of the lease term in a 

lease in which the liability of the consumer at the end of the lease term is based 

on the anticipated residual value of the vehicle.  The order further enjoins 

Respondent, in any credit advertisement, from stating the amount or percentage 

of any downpayment, the number of payments or period of repayment, the 

amount of any payment, or the amount of any finance charge, without 

disclosing, clearly and conspicuously, all of the terms required by Regulation 

Z, as follows:  1) the amount or percentage of the downpayment; 2) the terms 

of repayment; and 3) the annual percentage rate, using that term or the 

abbreviation AAPR@ or stating a rate of finance charge unless respondents state 

the rate as an Aannual percentage rate@ or the abbreviation AAPR,@ using that 

term.  All disclosure required in advertising must be made clearly and 

conspicuously in all forms of advertising in all forms of media. 
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For the Commission: Carole Reynolds, Michelle Chua, 

Jessica Rich, David Medine, and BE. 

 

For the Respondents: Jeffrey M. Fetter, Scolaro, Schulman, 

Cohen, Lawler, & Burstein, P.C. 

 

COMPLAINT 

 

The Federal Trade Commission, having reason to believe that 

Simmons Rockwell Ford Mercury, Inc., Simmons Rockwell 

Autoplaza, Inc., and Don Simmons, Inc., corporations, and 

Donald M. Simmons, II and Richard L. Rockwell, individually 

and as officers of the corporations, ("respondents") have violated 

the provisions of the Federal Trade Commission Act, 15 U.S.C. 

'' 45-58, as amended, the Consumer Leasing Act, 15 U.S.C. 

'' 1667-1667f, as amended, and its implementing Regulation M, 

12 C.F.R. ' 213, as amended, and the Truth in Lending Act, 15 

U.S.C. '' 1601-1667, as amended, and its implementing 

Regulation Z, 12 C.F.R. ' 226, as amended, and it appearing to 

the Commission that this proceeding is in the public interest, 

alleges: 

 

1. Respondent Simmons Rockwell Ford Mercury, Inc. is a New 

York corporation with its principal office or place of business at 

105 Seneca Street, Hornell, New York 14843.  Respondent offers 

automobiles for sale or lease to consumers. 

 

2. Respondent Simmons Rockwell Autoplaza, Inc. is a New 

York corporation with its principal office or place of business at 

784 County Route 64, Elmira, New York 14903.  Respondent 

offers automobiles for sale or lease to consumers. 

 

3. Respondent Don Simmons, Inc. is a Pennsylvania corporation 

with its principal office or place of business at 300 North Elmira 

Street, Sayre, Pennsylvania 18840, and 7327 Hammondsport 

Road, Bath, New York 14810. Respondent offers automobiles for 
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sale or lease to consumers. 

 

4. Respondent Donald M. Simmons, II is an officer of the 

corporate respondents.  Individually or in concert with others, he 

formulates, directs, controls, and participates in the policies, acts, 

or practices of the corporations, including the acts or practices 

alleged in this complaint.  His principal office or place of business 

is the same as that of the corporate respondents. 

 

5. Respondent Richard L. Rockwell is an officer of the corporate 

respondents.   Individually or in concert with others, he 

formulates, directs, controls, and participates in the policies, acts, 

or practices of the corporations, including the acts or practices 

alleged in this complaint.  His principal office or place of business 

is the same as that of the corporate respondents. 

 

6. Respondents have disseminated advertisements to the public 

that promote consumer leases, as the terms "advertisement" and 

"consumer lease" are defined in Section 213.2 of Regulation M, 

12 C.F.R. ' 213.2, as amended. 

 

5. Respondents have disseminated advertisements to the public 

that promote credit sales and other extensions of closed-end credit 

in consumer credit transactions, as the terms "advertisement," 

"credit sale," and "consumer credit" are defined in Section 226.2 

of Regulation Z, 12 C.F.R. ' 226.2, as amended. 

 

6. The acts and practices of respondents alleged in this complaint 

have been in or affecting commerce, as "commerce" is defined in 

Section 4 of the Federal Trade Commission Act, 

15 U.S.C. ' 44. 

 

7. Respondents have disseminated or have caused to be 

disseminated consumer lease and/or credit advertisements (Alease 

and/or credit advertisements@)for automobiles, including but not 
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necessarily limited to the attached Simmons Rockwell Exhibits A 

and B.  Simmons Rockwell Exhibit A is an electronic 

advertisement. Simmons Rockwell Exhibit B is a print 

advertisement.  These lease and/or credit advertisements contain 

the following statements: 

 

A. 

 

[Simmons Rockwell Exhibit A states several lease offers, 

including:] 

 

 >99 SUBARU LEGACY  

 OUTBACK WAGON AWD 
 

* * * 

 

You Pay  or Lease For 

$22,399           $289*/mo.  

 

[A fine print, illegible disclosure near the bottom of the 

advertisement states: A* 36 month lease . . . $1,000 down 

payment, 1st month payment, security deposit, acquisition, tax, 

and license fees due at delivery . . .*@] 
 

* * * 

 

      A>99 FORD RANGER  4 DR. 

      EXT.  CAB  XLT  4X4  FLARESIDE 

 . . . 

You pay           or          Lease for             

$19,999*                              $325*/mo." 

 

[A fine print, illegible disclosure near the bottom of the 

advertisement states: A*36 month lease, $1,000 cash or trade 

equity, 1
st
 mo. security dep., acquisition fee, tax and license due at 

delivery . . . @] 
 

(Simmons Rockwell Exhibit A) 
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B. 

 

[Simmons Rockwell Exhibit B contains the following lease and 

credit offer:] 

 

A99 FORD RANGER  4 DR. 

   EXT.  CAB  XLT  4X4  FLARESIDE 

 

             . . . 

 

                                       2.9% 

       APR up to 

  48 mo. 

 

  YOU PAY          OR          LEASE FOR 

      $18,999*                           $209*/MO.@ 
 

 

[A fine print disclosure near the bottom of the advertisement 

states: A* 48 month lease, $1,000 cash or trade equity, 1st mo. 

security dep., acquisition fee, tax and license due at delivery . . ."] 

 

(Simmons Rockwell Exhibit B) 

FEDERAL TRADE COMMISSION ACT VIOLATIONS 

 

COUNT I:  Failure to Disclose, and/or Failure to 

Disclose Adequately, Lease Terms 

 

10. In lease advertisements, including but not necessarily limited 

to Simmons Rockwell Exhibits A and B, respondents have 

represented, expressly or by implication, that consumers can lease 

the advertised vehicles at the terms prominently stated in the 
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advertisements, including but not necessarily limited to the 

monthly payment amount. 

 

11. These lease advertisements have failed to disclose, and/or 

failed to disclose adequately, additional terms pertaining to the 

lease offer, such as the total amount due at lease inception, 

including but not limited to whether third-party fees, such as 

taxes, licenses and registration fees, are required as part of the 

total amount due at lease inception.  This information would be 

material to consumers in deciding whether to visit respondents= 
dealerships and/or whether to lease an automobile from 

respondents. The failure to disclose, and/or failure to disclose 

adequately, these additional terms, in light of the representation 

made, was, and is, a deceptive practice. 

 

12. Respondents= practices constitute deceptive acts or practices in 

or affecting commerce in violation of Section 5(a) of the Federal 

Trade Commission Act, 15 U.S.C. ' 45(a). 

 

CONSUMER LEASING ACT AND REGULATION M 

VIOLATIONS 

 

COUNT II: Failure to Disclose, and/or Failure to Disclose 

Clearly and Conspicuously, Required Lease Information 

 

13. Respondents= lease advertisements, including but not 

necessarily limited to Simmons Rockwell Exhibits A and B, state 

the monthly payment amount, but fail to disclose, and/or fail to 

disclose clearly and conspicuously, certain additional terms 

required by the Consumer Leasing Act and Regulation M, as 

amended, including one or more of the following terms: 

 

a. that the transaction advertised is a lease; 

 

b. the total amount due prior to or at consummation, or by 

delivery, if delivery occurs after consummation.  This total 

amount may: (1) exclude third-party fees that vary by state 

or locality, such as taxes, licenses and registration fees, 
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and disclose that fact, or (2) provide a total that includes 

third-party fees based on a particular state or locality as 

long as that fact and the fact that such fees may vary by 

state or locality are disclosed; 

 

c. whether or not a security deposit is required; 

 

d. the number, amounts, and timing of scheduled payments; 

and 

 

e. that an extra charge may be imposed at the end of the lease 

term in a lease where the liability of the consumer is based 

on the difference between the residual value of the leased 

property and its realized value at the end of the lease term. 

 

14. The lease disclosures required by Regulation M, if provided, 

are not clear and conspicuous because they appear in fine print 

and/or are illegible. 

 

15. Respondents= practices have violated Section 184 of the 

Consumer Leasing Act, 15 U.S.C. ' 1667c, and Section 213.7 of 

Regulation M, 12 C.F.R. ' 213.7, as amended. 

 

TRUTH IN LENDING ACT AND REGULATION Z 

VIOLATIONS 

 

COUNT III: Failure to Disclose, and/or Failure to Disclose 

Clearly and Conspicuously, Required Credit Information 

 

16. In credit advertisements, including but not necessarily limited 

to Simmons Rockwell Exhibit B, respondents have stated the 

number of payments required to finance the transaction and an 

annual percentage rate (expressed as an "APR"), but have failed to 

disclose, and/or have failed to disclose clearly and conspicuously, 

certain additional terms required by the Truth in Lending Act and 
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Regulation Z, including the amount of the downpayment and the 

full terms of repayment, such as the amount of the monthly 

payment. 

 

17. The credit disclosures required by Regulation Z, if provided, 

are not clear and conspicuous because they appear in blurred 

print. 

 

18. Respondents= practices have violated Section 144 of the TILA, 

15 U.S.C. '' 1664, and Section 226.24(c) of Regulation Z, 12 

C.F.R.'' 226.24(c), as amended. 

 

THEREFORE, the Federal Trade Commission this sixth day 

of June, 2000, has issued this complaint against Respondents. 

 

By the Commission. 

 

 

 

 

 

DECISION AND ORDER 

 

The Federal Trade Commission having initiated an 

investigation of certain acts and practices of the respondents 

named in the caption hereof,  and the respondents having been 

furnished thereafter with a copy of a draft complaint that the 

Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued by the 

Commission, would charge the respondents with violation of the 

Consumer Leasing Act, 15 U.S.C. ' 1667 et seq., and its 

implementing Regulation M, 12 C.F.R. ' 213, the Truth in 

Lending Act, 15 U.S.C. ' 1601 et seq., and its implementing 

Regulation Z, 12 C.F.R. ' 226, and the Federal Trade 

Commission Act, 15 U.S.C. ' 45 et seq; and 
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The respondents, their attorney, and counsel for the 

Commission having thereafter executed an agreement containing 

a consent order, an admission by the respondents of all the 

jurisdictional facts set forth in the aforesaid draft complaint, a 

statement that the signing of said agreement is for settlement 

purposes only and does not constitute an admission by 

respondents that the law has been violated as alleged in such 

complaint, or that the facts as alleged in such complaint, other 

than jurisdictional facts, are true, and waivers and other provisions 

as required by the Commission=s Rules. 

 

The Commission having thereafter considered the matter and 

having determined that it has reason to believe that the 

respondents have violated the said Acts and Regulations, and that 

a complaint should issue stating its charges in that respect, and 

having thereupon accepted the executed consent agreement and 

placed such agreement on the public record for a period of thirty 

(30) days, now in further conformity with the procedure described 

in ' 2.34 of its Rules, the Commission hereby issues its 

complaint, makes the following jurisdiction findings and enters 

the following order: 

 

l. Respondent Simmons Rockwell Ford Mercury, Inc. is a New 

York corporation with its principal office or place of business 

at 105 Seneca Street, Hornell, New York 14843. 

 

2. Respondent Simmons Rockwell Autoplaza, Inc. is a New 

York corporation with its principal office or place of business 

at 784 County Route 64, Elmira, New York 14903. 

 

3. Respondent Don Simmons, Inc. is a Pennsylvania corporation 

with its principal office or place of business at 300 North 

Elmira Street, Sayre, Pennsylvania 18840 and 7327 

Hammondsport Road, Bath, New York 14810. 
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4. Respondent Donald M. Simmons, II is an officer of the 

corporate respondents.  Individually or in concert with others, 

he formulates, directs, or controls the policies, acts, or 

practices of the corporations.  His principal office or place of 

business is the same as those of the corporate respondents. 

 

5. Respondent Richard L. Rockwell is an officer of the corporate 

respondents.  Individually or in concert with others, he 

formulates, directs, or controls the policies, acts, or practices 

of the corporations.  His principal office or place of business 

is the same as those of the corporate respondents. 

 

6. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of the respondents, and the 

proceeding is in the public interest. 

 

ORDER 

 

DEFINITIONS 

 

For the purposes of this order, the following definitions shall 

apply: 

 

1. "Clearly and conspicuously" shall mean as follows: 

 

a. In a television, video, radio, or Internet or other electronic 

advertisement, an audio disclosure shall be delivered in a 

volume, cadence, and location sufficient for an ordinary 

consumer to hear and comprehend it.  A video disclosure 

shall be of a size and shade, and shall appear on the screen 

for a duration and in a location, sufficient for an ordinary 

consumer to read and comprehend it. 

 

b. In a print advertisement, a disclosure shall be in a type size 

and location sufficient for an ordinary consumer to read 

and comprehend it, in print that contrasts with the 

background against which it appears. 
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The disclosure shall be in understandable language and syntax. 

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement. 

 

2.  "Equal prominence" shall mean as follows: 

 

a. In a television, video, radio, or Internet or other electronic 

advertisement, a video disclosure shall be presented in the 

same or similar format, including but not necessarily 

limited to type size, shade, contrast, duration, and 

placement.  An audio disclosure shall be delivered in the 

same or similar manner, including but not necessarily 

limited to volume, cadence, pace, and placement. 

 

b. In a print advertisement, a disclosure shall be presented in 

the same or similar format, including but not necessarily 

limited to type size, shade, contrast, and placement. 

 

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement. 

 

3. "Total amount due at lease signing or delivery" as used herein 

shall mean the total amount of any initial payments required to 

be paid by the lessee on or before consummation of the lease 

or delivery of the vehicle, whichever is later, as required by 

Regulation M, 12 C.F.R. ' 213, as amended.  The total 

amount due at lease signing or delivery may (1) exclude third-

party fees, such as taxes, licenses, and registration fees, and 

disclose that fact, or (2) provide a total that includes third-

party fees based on a particular state or locality, as long as that 

fact and the fact that such fees may vary by state or locality 

are disclosed. (Section 213.7 of Regulation M, 12 C.F.R. ' 

213.7, as amended.) 
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4. ACommerce@ shall mean as defined in Section 4 of the Federal 

Trade Commission Act, 15 U.S.C. ' 44. 

 

5. Unless otherwise specified, Arespondents@ shall mean 

Simmons Rockwell Ford Mercury, Inc., Simmons Rockwell 

Autoplaza, Inc., and Don Simmons, Inc., corporations, their 

successors and assigns and their officers; Donald M. 

Simmons, II, and Richard L. Rockwell, individually and as 

officers of the corporations; and each of the above's agents, 

representatives, and employees. 

 

I. 

 

IT IS ORDERED that respondents, directly or through any 

corporation, subsidiary, division, or any other device, in 

connection with any advertisement to promote, directly or 

indirectly, any consumer lease in or affecting commerce, as 

"advertisement" and "consumer lease" are defined in Section 

213.2 of Regulation M, 12 C.F.R. ' 213.2, as amended, shall not, 

in any manner, expressly or by implication: 

 

A. Misrepresent, in any manner, directly or by implication, the 

costs or terms of leasing a vehicle, including but not limited to 

the total amount due at lease signing or delivery. 

 

B. Make any reference to any charge that is part of the total 

amount due at lease signing or delivery or that no such charge 

is required, not including a statement of the periodic payment, 

unless the advertisement also states with equal prominence the 

total amount due at lease signing or delivery. 

 

C. State the amount of any payment or that any or no initial 

payment is required at lease signing or delivery, if delivery 

occurs after consummation, without disclosing clearly and 

conspicuously all of the terms required by Regulation M, as 

amended, as follows: 

 

1. that the transaction advertised is a lease; 
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2. the total amount due at lease signing or delivery; 

 

3. whether or not a security deposit is required; 

 

4. the number, amounts, and timing of scheduled payments; 

and 

 

5. that an extra charge may be imposed at the end of the lease 

term in a lease in which the liability of the consumer at the 

end of the lease term is based on the anticipated residual 

value of the vehicle. 

 

(Section 184(a) of the Consumer Leasing Act ("CLA"), 15 U.S.C. 

' 1667c(a), as amended, and Section 213.7 of Regulation M, 12 

C.F.R. ' 213.7, as amended.) 

 

For radio advertisements, respondents may also comply with 

the requirements of this subparagraph by utilizing Section 184(c) 

of the CLA, 15 U.S.C. ' 1667c(C), and Section 213.7(f) of 

Regulation M, 12 C.F.R. ' 213.7(f), as amended.  For television 

advertisements, respondents may also comply with the 

requirements of this subparagraph by utilizing Section 213.7(f) of 

Regulation M, as amended. 

 

B. Fail to comply in any other respect with Regulation M, 12 

C.F.R. ' 213, as amended, and the CLA, 15 U.S.C. '' 1667-

1667f, as amended. 

 

II. 

 

IT IS FURTHER ORDERED that respondents, directly or 

through any corporation, subsidiary, division, or any other device, 

in connection with any advertisement to promote, directly or 

indirectly, any extension of consumer credit in or affecting 
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commerce, as Aadvertisement@ and Aconsumer credit@ are defined 

in Section 226.2 of Regulation Z, 12 C.F.R. 

' 226.2, as amended, shall not, in any manner, expressly or by 

implication: 

 

A. State the amount or percentage of any downpayment, the 

number of payments or period of repayment, the amount of 

any payment, or the amount of any finance charge, without 

disclosing clearly and conspicuously all of the terms required 

by Regulation Z, as follows: 

 

1. the amount or percentage of the downpayment; 

 

2. the terms of repayment; and 

 

3. the annual percentage rate, using that term or the 

abbreviation "APR."  If the annual percentage rate may be 

increased after consummation of the credit transaction, 

that fact must also be disclosed. 

 

(Section 144(d) of the TILA, 15 U.S.C. '1664(d), as amended, 

and Section 226.24(c) of Regulation Z, 12 C.F.R. ' 226.24(c), as 

amended.) 

 

B. State a rate of finance charge without stating the rate as an 

"annual percentage rate" or the abbreviation "APR," using that 

term. 

 

(Section 144(c) of the TILA, 15 U.S.C. ' 1664(c), as amended, 

and Section 226.24(b) of Regulation Z, 12 C.F.R. '  226.24(b), as 

amended.) 

 

C. Fail to comply in any other respect with Regulation Z, 12 

C.F.R. ' 226, as amended, and the TILA, 15 U.S.C. '' 1601-

1667, as amended. 
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III. 

 

IT IS FURTHER ORDERED that respondents Simmons 

Rockwell Ford Mercury, Inc.,  Simmons Rockwell Autoplaza, 

Inc., and Don Simmons, Inc., and each of their successors and 

assigns, and respondents Donald M. Simmons, II and Richard L. 

Rockwell, for five (5) years after the last date of dissemination of 

any representation covered by this order, maintain and upon 

request make available to the Federal Trade Commission for 

inspection and copying all records that will demonstrate 

compliance with the requirements of this order. 

 

IV. 

 

IT IS FURTHER ORDERED that respondents Simmons 

Rockwell Ford Mercury, Inc.,  Simmons Rockwell Autoplaza, 

Inc., and Don Simmons, Inc., and each of their successors and 

assigns, and respondents Donald M. Simmons, II and Richard L. 

Rockwell, shall deliver a copy of this order to all current and 

future principals, officers, directors, and managers, and to all 

current and future employees, agents, and representatives having 

responsibilities with respect to the subject matter of this order, and 

shall secure from each such person a signed and dated statement 

acknowledging receipt of the order.  Respondents shall deliver 

this order to such current personnel within thirty (30) days after 

the date of service of this order, and to such future personnel 

within thirty (30) days after the person assumes such position or 

responsibilities. 

 

V. 

 

IT IS FURTHER ORDERED that respondents Simmons 

Rockwell Ford Mercury, Inc.,  Simmons Rockwell Autoplaza, 

Inc., and Don Simmons, Inc., and each of their successors and 

assigns, shall notify the Commission at least thirty (30) days prior 
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to any change in the corporations that may affect compliance 

obligations arising under this order, including but not necessarily 

limited to a dissolution, assignment, sale, merger, or other action 

that would result in the emergence of a successor corporation; the 

creation or dissolution of a subsidiary, parent, or affiliate that 

engages in any acts or practices subject to this order; the proposed 

filing of a bankruptcy petition; or a change in the corporate name 

or address.  Provided, however, that, with respect to any proposed 

change in the corporation about which respondents learn less than 

thirty (30) days prior to the date such action is to take place, 

respondents shall notify the Commission as soon as is practicable 

after obtaining such knowledge.  All notices required by this Part 

shall be sent by certified mail to the Associate Director, Division 

of Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 

 

VI. 

 

IT IS FURTHER ORDERED that respondents Donald M. 

Simmons, II and Richard L. Rockwell, for a period of ten (10) 

years after the date of issuance of this order, shall notify the 

Commission of the discontinuance of each of their current 

business or employment, or of their affiliation with any new 

business or employment involving the advertising and/or 

extension of a "consumer lease," as that term is defined in the 

CLA and its implementing Regulation M, as amended, or the 

advertising and/or extension of Aconsumer credit,@ as that term is 

defined in the TILA and its implementing Regulation Z.  The 

notice shall include respondents= new business address and 

telephone number and a description of the nature of the business 

or employment and each of their duties and responsibilities.  All 

notices required by this Part shall be sent by certified mail to the 

Associate Director, Division of Enforcement, Bureau of 

Consumer Protection, Federal Trade Commission, Washington, 

D.C. 20580. 
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VII. 

 

IT IS FURTHER ORDERED that respondents Simmons 

Rockwell Ford Mercury, Inc.,  Simmons Rockwell Autoplaza, 

Inc., and Don Simmons, Inc., and each of their successors and 

assigns, and respondents Donald M. Simmons, II and Richard L. 

Rockwell, shall, within sixty (60) days after the date of service of 

this order, and at such other times as the Federal Trade 

Commission may require, file with the Commission a report, in 

writing, setting forth in detail the manner and form in which they 

have complied with this order. 

 

VIII. 

 

This order will terminate on June 6, 2020, or twenty (20) years 

from the most recent date that the United States or the Federal 

Trade Commission files a complaint (with or without an 

accompanying consent decree) in federal court alleging any 

violation of the order, whichever comes later; provided, however, 

that the filing of such a complaint will not affect the duration of: 

 

A. Any Part in this order that terminates in less than twenty (20) 

years; 

 

B. This order's application to any respondent that is not named as 

a defendant in such complaint; and 

 

C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that the respondents did not violate any provision of 

the order, and the dismissal or ruling is either not appealed or 

upheld on appeal, then the order will terminate according to this 

Part as though the complaint had never been filed, except that the 
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order will not terminate between the date such complaint is filed 

and the later of the deadline for appealing such dismissal or ruling 

and the date such dismissal or ruling is upheld on appeal. 

 

By the Commission. 

 

 

 

 

 

Analysis of Proposed Consent Orders to Aid Public Comment 

 

Summary:  The Federal Trade Commission has accepted 

separate agreements, subject to final approval, to proposed 

consent orders from respondents:  1) R.N. Motors, Inc., Red 

Noland Cadillac, Inc., and Nelson B. Noland (ARed Noland@); and 

2) Simmons Rockwell Ford Mercury, Inc., Simmons Rockwell 

Autoplaza, Inc., Don Simmons, Inc., and Donald M. Simmons, II 

and Richard L. Rockwell (ASimmons Rockwell@).   The persons 

named in these actions are named individually and as officers of 

their respective corporations. 

 

The proposed consent orders have been placed on the public 

record for thirty (30) days for receipt of comments by interested 

persons.  Comments received during this period will become part 

of the public record.  After thirty (30) days, the Commission will 

again review the agreements and the comments received and will 

decide whether it should withdraw from the agreements or make 

final the agreements= proposed orders. 

 

The Red Noland and Simmons Rockwell complaints allege 

that these respondents  disseminated automobile lease 

advertisements that violate the Federal Trade Commission Act 

(AFTC Act@), the Consumer Leasing Act (ACLA@), and Regulation 

M.  The Simmons Rockwell complaint also alleges that it 

disseminated automobile credit advertisements that violate the 

Truth in Lending Act ("TILA") and Regulation Z. 
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Section 5 of the FTC Act prohibits false, misleading, or 

deceptive representations or omissions of material information in 

advertisements.  In addition, Congress established statutory 

disclosure requirements for lease and credit advertising under the 

CLA and the TILA, respectively, and directed the Federal Reserve 

Board to promulgate regulations implementing such statutes -- 

Regulations M and Z respectively.  See 15 U.S.C. '1667 et seq; 

15 U.S.C. ' 1601 et seq; 12 C.F.R. ' 213; 12 C.F.R. ' 226. 

 

I.  The Complaints 

 

A.  FTC Act Violations 

 

The Red Noland complaint alleges that, based on the terms 

prominently stated in their lease advertisements, including but not 

necessarily limited to the monthly payment amount, the 

downpayment, and the security deposit, respondent failed to 

disclose, and failed to disclose adequately, additional terms 

pertaining to the lease offer, such as the total amount due at lease 

inception, including but not limited to whether third-party fees 

such as taxes, licenses, and registration fees are required as part of 

the total amount due at lease inception.  The Simmons Rockwell 

complaint alleges that, based on the terms prominently stated in 

their lease advertisements, including but not necessarily limited to 

the monthly payment amount,  respondent failed to disclose, 

and/or failed to disclose adequately, additional terms pertaining to 

the lease offer, such as the total amount due at lease inception, 

including but not limited to whether third-party fees, such as 

taxes, licenses, and registration fees, are required as part of the 

total amount due at lease inception.  The Red Noland and 

Simmons Rockwell complaints allege that the required 

information does not appear at all or appears in fine print and/or is 

illegible in the advertisements and that this information would be 

material to consumers in deciding whether to visit respondents= 
dealerships and/or whether to lease an automobile from 
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respondents.  These practices, according to both complaints, 

constitute deceptive acts or practices in violation of Section 5(a) 

of the FTC Act. 

 

B.  CLA and Regulation M Violations 

 

The Red Noland and Simmons Rockwell complaints also 

allege that respondents= lease advertisements have violated the 

CLA and Regulation M.  The Red Noland complaint alleges that 

respondent=s ads state the monthly payment amount, the 

downpayment, and the security deposit; the Simmons Rockwell 

complaint alleges that respondent=s ads state the monthly payment 

amount -- all Atriggering@ terms under these laws.  The Red 

Noland and Simmons Rockwell complaints allege that 

respondents failed to disclose, and/or fail to disclose clearly and 

conspicuously, certain additional Atriggered@ terms, as applicable 

and as follows:  the total amount due prior to or at consummation, 

or by delivery, if delivery occurs after consummation, and that 

such amount:  1) excludes third-party fees, such as taxes, licenses 

and registration fees; and discloses that fact; or 2) includes third-

party fees based on a particular state or locality and discloses that 

fact and the fact that such fees may vary by state or locality; 

whether or not a security deposit is required; and the number, 

amounts, and timing of scheduled payments.   

  

According to the complaints, Red Noland=s lease disclosures 

are omitted altogether and are not clear and conspicuous.  

Simmons Rockwell=s lease disclosures, if provided, are not clear 

and conspicuous because they appear in fine print and/or are 

illegible. 

 

The Red Noland and Simmons Rockwell complaints, 

therefore, allege that these practices violate Section 184 of the 

CLA, 15 U.S.C. ' 1667c, as amended, and Section 213.7 of 

Regulation M, 12 C.F.R. '  213.7, as amended. 
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In addition, the Red Noland complaint alleges that 

respondent=s lease advertisements state specific lease rates for 

each of certain advertised vehicles, but fail to disclose, and fail to 

disclose clearly and conspicuously, the following notice 

concerning lease rates required by Regulation M:  AThis 

percentage may not measure the overall cost of financing this 

lease.@ 
 

The Red Noland complaint, therefore, alleges that this practice 

violates Section 213.4(s) of Regulation M, 12 C.F.R. ' 213.4(s). 

 

C.  TILA and Regulation Z Violations 

 

The Simmons Rockwell complaint alleges that respondent=s 

credit advertisements have violated the TILA and Regulation Z.  

It alleges that respondent=s credit ads state the number of 

payments required to finance the transaction and an annual 

percentage rate (expressed as an AAPR@), but failed to disclose, 

and/or failed to disclose clearly and conspicuously, certain 

additional terms required by Regulation Z, including the amount 

of the downpayment and the full terms of repayment, such as the 

amount of the monthly payment. 

 

According to the complaint, Simmons Rockwell=s credit 

disclosures, if provided, are not clear and conspicuous because 

they appear in blurred print. 

 

The Simmons Rockwell complaint, therefore, alleges that 

these practices violate Section 144 of the TILA, 15 U.S.C. ' 1664, 

as amended, and Section 226.24(c) of Regulation Z, 12 C.F.R. 

' 226.24(c), as amended. 
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II.  Proposed Consent Orders 

 

The Red Noland and Simmons Rockwell proposed consent 

orders contain provisions designed to remedy the violations 

charged and to prevent the respondents from engaging in similar 

acts and practices in the future.  Specifically, Paragraph I.A. of the 

Red Noland and Simmons Rockwell proposed orders prohibit 

respondents, in any lease advertisement, from misrepresenting, in 

any manner, directly or by implication, the costs or terms of 

leasing a vehicle, including but not limited to the total amount due 

at lease signing or delivery. 

 

Paragraph I.B. of the Red Noland and Simmons Rockwell 

proposed orders prohibit respondents, in any lease advertisement, 

from making any reference to any charge that is part of the total 

amount due at lease signing or delivery or that no such charge is 

required, not including a statement of the periodic payment, 

unless the advertisement also states with Aequal prominence@ the 

total amount due at lease signing or delivery.  The "prominence" 

requirement prohibits respondents from running deceptive 

advertisements that highlight low amounts due at lease inception 

with inadequate disclosure of the actual total lease inception fees.  

This "prominence" requirement for lease inception fees is also 

found in Regulation M. 

 

Paragraph I.C. of the Red Noland and Simmons Rockwell 

proposed orders prohibit  respondents, in any lease, from stating 

the amount of any payment or that any or no initial payment is 

required at lease signing or delivery, unless the advertisement also 

states, clearly and conspicuously, all of the terms required by 

Regulation M, as amended and as follows:  1) that the transaction 

advertised is a lease; 2) the total amount due at lease signing or 

delivery; 3) whether or not a security deposit is required; 4) the 

number, amounts, and timing of scheduled payments; and 5) that 

an extra charge may be imposed at the end of the lease term in a 

lease in which the liability of the consumer at the end of the lease 

term is based on the anticipated residual value of the vehicle. 
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Furthermore, Paragraph I.D. of the Red Noland proposed 

order prohibits this respondent from stating a percentage rate in an 

advertisement or in documents evidencing the lease transaction, 

unless respondent also states the notice required by Regulation M 

that Athis percentage may not measure the overall cost of 

financing this lease.@ 
 

Paragraph I.D.of the Simmons Rockwell proposed order, and 

paragraph I.E. of the Red Noland proposed order, prohibit 

respondents from engaging in any other violation of Regulation 

M, as amended. 

 

In addition, Paragraph II. A. of the Simmons Rockwell 

proposed order enjoins respondent, in any credit advertisement, 

from stating the amount or percentage of any downpayment, the 

number of payments or period of repayment, the amount of any 

payment, or the amount of any finance charge, without disclosing, 

clearly and conspicuously, all of the terms required by Regulation 

Z, as follows:  1) the amount or percentage of the downpayment; 

2) the terms of repayment; and 3) the annual percentage rate, 

using that term or the abbreviation AAPR.@  If the annual 

percentage rate may be increased after consummation of the credit 

transaction, that fact must also be disclosed.  Paragraph II.B. of 

this proposed order also prohibits Simmons Rockwell from stating 

a rate of finance charge unless respondents state the rate as an 

Aannual percentage rate@ or the abbreviation AAPR,@ using that 

term.  Paragraph III.C. of this proposed order also enjoins 

Simmons Rockwell from engaging in any other violation of 

Regulation Z, as amended. 

 

The information required by Paragraph I of the Red Noland 

proposed order (lease advertisements), and Paragraphs I and II of 

the Simmons Rockwell proposed order (lease and credit 

advertisements), must be disclosed "clearly and conspicuously."  

Both proposed orders define the term "clearly and conspicuously" 
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for Red Noland=s and Simmons Rockwell=s advertisements in all 

media.  In a television, video, radio or Internet or other electronic 

advertisement, the required disclosures made in the audio portion 

of the advertisement must be delivered in a volume, cadence, and 

location sufficient for an ordinary consumer to hear and 

comprehend.    The required disclosures in the video portion of 

the advertisement must be of a size and shade, and must appear on 

the screen for a duration and in a location, sufficient for an 

ordinary consumer to read and comprehend.  In a print 

advertisement, the required disclosures must be in a type size and 

location sufficient for an ordinary consumer to read and 

comprehend, in print that contrasts with the background against 

which it appears. Additionally, the required disclosures must be in 

understandable language and syntax.  Further, nothing contrary to, 

inconsistent with, or in mitigation of the required disclosures shall 

be used in any advertisement. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed orders.  It is not intended to constitute an official 

interpretation of the agreements and proposed orders or to modify 

in any way their terms. 

 

 




