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This consent order requires Respondents FMC Corporation, Solutia Inc., and 

Astaris LLC to divest to Societe Chimique Prayon-Rupel Solutia=s Inc.=s 

phosphates plant in Augusta, Georgia, and divest to Peak Investments LLC 

FMC=s phosphorous pentasulfide plant in Lawrence, Kansas.  The divestitures 

are required to remedy anticompetitive effects from the joint venture of 

Respondents phosphates and phosphorous derivatives.  The order also requires 

Respondents to provide Prayon with technologies that Solutia has used for 

manufacturing phosphates, and divest other assets from the Augusta plant, such 

as customer lists, contacts, and other tangible assets.  In addition, Respondents 

are required to provide Peak with  technologies that FMC has used for 

manufacturing phosphorous pentasulfide, and divest other assets from the 

Lawrence plant, such as customer lists, contacts, and other tangible assets.  An 

accompanying Order to Hold Separate and Maintain Assets requires the 

respondent to preserve the business as a viable, competitive, and ongoing 

operation and maintain inventories until the divestiture is achieved 
 

Participants 

 

For the Commission: Robert S. Tovsky, Randall Conner, 

Gorav Jindal, Jeanine Balbach, Steven Wilensky, Emily Byers, 

Morris A. Bloom, John O=Hara Horsley, Richard Liebeskind, 

Daniel P. Ducore, Thomas R Isso, Louis Silvia, and Gregory S. 

Vistnes. 

 

For the Respondents: Raymond A. Jacobsen and Joel R. 

Grosberg, McDermott, Will & Emery, and Barry Pupkin, Squire, 

Sanders & Dempsey. 
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COMPLAINT 

 

The Federal Trade Commission (ACommission@), having reason to 

believe that FMC Corporation (AFMC@) and Solutia Inc. 

(ASolutia@) have entered into an agreement to form Astaris LLC 

(AAstaris@), a phosphates joint venture limited liability company, 

and that the joint venture, if consummated, would result in a 

violation of Section 5 of the Federal Trade Commission Act, 15 

U.S.C. ' 45, and Section 7 of the Clayton Act, 15 U.S.C. ' 18, 

and it appearing to the Commission that a proceeding in respect 

thereof would be in the public interest, hereby issues its 

complaint, stating its charges as follows: 

 

A. THE RESPONDENTS 

 

1. Respondent FMC is a corporation organized, existing, and 

doing business under and by virtue of the laws of the State of 

Delaware, with its principal place of business located at 200 East 

Randolph Drive, Chicago, Illinois 60601.  FMC, among other 

things, engages in the development, manufacture and sale of 

elemental phosphorus, pure phosphoric acid, phosphate salts and 

phosphorus derivatives, primarily in North America  and Europe.  

 

2. Respondent Solutia is a corporation organized, existing 

and doing business under and by virtue of the laws of the State of 

Delaware, with its principal place of business located at  575 

Maryville Centre Drive, St. Louis, Missouri 63141.  Solutia, 

among other things, engages in the development, manufacture and 

sale of elemental phosphorus, pure phosphoric acid, phosphate 

salts and phosphorus derivatives, primarily in North America. 

 

3. Respondent Astaris is a corporation organized and existing 

under and by virtue of the laws of the State of Delaware, with its 

principal place of business located at  575 Maryville Centre Drive, 

St. Louis, Missouri 63141. 
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4. At all times relevant herein, Respondents FMC and Solutia 

have been and are now engaged in commerce, as Acommerce@ is 

defined in Section 1 of the Clayton Act, 15 U.S.C. ' 12, and are 

corporations whose business is in or affecting commerce as 

Acommerce@ is defined in Section 4 of the Federal Trade 

Commission Act, 15 U.S.C. ' 44. 

 

B. THE PROPOSED JOINT VENTURE 

 

5. On April 29, 1999, FMC and Solutia executed an 

agreement to combine most of their respective phosphates and 

phosphorus derivatives businesses into a joint venture company.  

The joint venture, which FMC and Solutia have named Astaris, 

would be owned equally by each company.  According to FMC 

and Solutia, the joint venture company would have combined 

sales of approximately $600 million. 

 

C. RELEVANT MARKETS 

 

6. One relevant line of commerce in which to analyze the 

effects of the proposed joint venture between FMC and Solutia is 

the manufacture, marketing and sale of pure phosphoric acid.  

Pure phosphoric acid is a syrupy tribasic acid that is used in 

disparate applications.  It is used in food applications, such as cola 

beverages and pet food, and in technical applications, such as 

cleaning compounds, metal surface treatments, and water 

treatment products.  Pure phosphoric acid is sold directly to end-

users, and also is reacted with inorganic chemicals to create 

phosphate salts, such as sodium tripolyphosphate.  

 

7. There are no economic substitutes for pure phosphoric 

acid.  A small but significant and non-transitory price increase 

would not affect the current level of consumption of pure 

phosphoric acid in any of the significant end-use applications. 
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8. Another relevant line of commerce in which to analyze the 

effects of the proposed joint venture is the manufacture, 

marketing and sale of phosphorus pentasulfide. Phosphorus 

pentasulfide, which is typically sold in a solid, flake form to 

customers, is used primarily in the manufacture of chemical 

additives for engine lubricating oils, and also is used to a smaller 

extent in the manufacture of different types of insecticides.     

 

9. There are no economic substitutes for phosphorus 

pentasulfide, due to the fact that other products would not be 

nearly as effective as phosphorus pentasulfide in its major 

applications.  Moreover, even attempting to find alternative 

products to substitute for this product would require lengthy 

product development efforts followed by extensive product 

testing.  For these reasons, a small but significant and non-

transitory price increase would not affect the current level of 

consumption of phosphorus pentasulfide in any of the significant 

end-use applications. 

 

10. The relevant geographic market in which to analyze the 

effects of the proposed joint venture in pure phosphoric acid is the 

United States.  The level of imports of pure phosphoric acid has 

been low compared to the overall market, and has not been highly 

responsive to changes in United States prices.  Producers in the 

United States recognize that prices in the United States have 

historically been much higher than prices in other parts of the 

world. 

 

11. There are several reasons why imports of pure phosphoric 

acid into the United States have been limited.  One reason is that 

many of the overseas producers employ the older, higher-cost 

thermal process to produce pure phosphoric acid.  In addition, 

transportation costs account for a significant portion of the 

delivered cost of phosphoric acid.  Other reasons why imports 

have been limited include access to distribution, and the cost of 

terminal storage for product imported from overseas. 
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12. The overseas producers that have been most active in 

making sales of pure phosphoric acid in the United States have 

been those that employ the low-cost solvent extraction process.  

Nevertheless, the level of United States sales even by these 

companies has been low.  These overseas producers of pure 

phosphoric acid have faced significant countervailing and 

antidumping duties that have limited their ability to sell pure 

phosphoric acid in the United States.  These duties have increased 

costs for the overseas producers, and also chilled sales by the 

overseas producers in the United States.  In addition, agreements 

between producers in the United States and various overseas 

producers have had the effect of limiting the level of competition 

from these overseas producers.  

 

13. The relevant geographic market in which to assess the 

effects of the proposed joint venture between FMC and Solutia in 

phosphorus pentasulfide is the United States.  Imports of 

phosphorus pentasulfide into the United States are virtually non-

existent, and are limited by difficulties in handling this material in 

ocean shipping.  Phosphorus pentasulfide is a hazardous material 

which emits deadly gases when exposed to moisture, and 

therefore requires specialized and expensive containers even for 

inland transportation.  Furthermore, FMC=s documents indicate 

that overseas producers have higher production costs than 

producers in the United States. 

 

D. MARKET STRUCTURE 

 

14. The United States market for pure phosphoric acid is 

highly concentrated.  Four manufacturers, including Rhodia, 

Albright & Wilson, FMC and Solutia, currently account for 

approximately 95% of the local production capacity that can 

supply United States customers, and 95% of sales of pure 

phosphoric acid.  FMC=s share of current net sales (which 

includes sales among producers of pure phosphoric acid, and also 
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excludes purchases of the product by producers) is over 20%, and 

Solutia=s share is close to 11%.  The proposed joint venture would 

increase the Herfindahl-Hirschman Index for United States sales 

by over 450 points, from over  2070 to over 2500. 

 

15. FMC produces pure phosphoric acid via the thermal 

process in the United States at plants in Lawrence, Kansas and 

Carteret, New Jersey.  FMC has also announced that it is in the 

process of building a plant in Idaho that will produce pure 

phosphoric acid via the solvent-extraction process.  FMC also 

produces phosphate salts at the Lawrence and Carteret plants, and 

also at a plant in Green River, Wyoming.  

 

16.  FMC  sells pure phosphoric acid directly to end-

customers, and also uses it in the manufacture of phosphate salts.  

FMC=s sales of phosphate salts included products such as sodium 

tripolyphosphate, sodium hexametaphosphate, sodium acid 

pyrophosphate, and tetrapotassium phosphate.       

 

17. Solutia produces pure phosphoric acid via the thermal 

process at plants in Carondolet, Missouri and Trenton, Michigan.  

Solutia also has a pure phosphoric acid plant in Augusta, Georgia, 

but is not currently operating the plant.  The plant has been 

mothballed since the beginning of 1998.  Solutia also produces 

phosphate salts at its plants in Carondolet, Trenton and Augusta. 

 

18. Solutia sells pure phosphoric acid directly to end-

customers, and also uses it internally in the production of 

phosphate salts.  Solutia=s sales of phosphate salts included 

products such as sodium tripolyphosphate, sodium 

hexametaphosphate, sodium acid pyrophosphate, dicalcium 

phosphate and tetrapotassium phosphate. 

 

19. FMC and Solutia manufacture and sell pure phosphoric 

acid in direct competition with each other, and also manufacture 

and sell phosphate salts in direct competition with each other. 
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20. Besides FMC, Solutia, Rhodia, and Albright & Wilson, 

two other companies that produce pure phosphoric acid in North 

America for sale in the United States are Earth Sciences and 

Simplot.   Earth Sciences and Simplot have each been producing 

pure phosphoric acid for the last two to three years, using 

processes to manufacture pure phosphoric acid different from the 

other North American producers.  Both of these companies have 

very limited production capacity and sales compared to the other 

four producers, and are unlikely to grow their sales substantially 

in the foreseeable future. 

 

21. The United States market for phosphorus pentasulfide is 

highly concentrated.  Three manufacturers, FMC, Solutia and 

Rhodia, currently account for all of the sales of this product in the 

United States.  FMC produces phosphorus pentasulfide at its plant 

in Lawrence, Kansas, and Solutia produces phosphorus 

pentasulfide at its plant in Sauget, Illinois.  Rhodia, the smallest 

producer, has announced that it is exiting the phosphorus 

pentasulfide market, and is in the process of closing the facility in 

Morrisville, Pennsylvania where it manufactured this product. 

 

22. FMC and Solutia together accounted for over 85% of 

United States sales of phosphorus pentasulfide in 1998.  Solutia 

had a share of over 67% of sales and FMC had a share of close to 

18% of sales.  As measured by 1998 sales, the proposed joint 

venture would increase the Herfindahl-Hirschman Index for 

United States sales by over 2500 points, from approximately 5100 

to over 7600.  With Rhodia=s announced exit, moreover, the 

proposed joint venture would establish a monopoly in this 

product. 
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E. CONDITIONS OF ENTRY 

 

23. De novo entry or fringe expansion into the pure 

phosphoric acid market would require a substantial sunk 

investment and a significant period of time, such that new entry 

would be neither timely, likely, nor sufficient. 

 

24. The minimum viable scale of a pure phosphoric acid 

production facility likely precludes new entry.  The prevailing 

pure phosphoric acid technology demands large-scale production, 

relative to market size, in order to operate efficiently.  This 

technology has but a single use -- the production of pure 

phosphoric acid.  It cannot economically be shifted toward 

another use.  Therefore, all returns on investment must be derived 

from pure phosphoric acid sales.  Because economic entry would 

require that a new producer capture a significant market share 

from existing producers, and because the costs of such entry 

would be sunk, such entry is inherently risky. 

 

25. De novo entry or fringe expansion into the phosphorus 

pentasulfide market would require a substantial sunk investment 

and a significant period of time, such that new entry would be 

neither timely, likely, nor sufficient. 

 

26. The minimum viable scale of a phosphorus pentasulfide 

production facility likely precludes new entry.  A new plant would 

need to be built at a scale that either would be as large as the 

entire market, or would account for a large proportion of total 

market size, in order to operate efficiently.  This technology has 

but a single use -- the production of phosphorus pentasulfide.  It 

cannot economically be shifted toward another use.  Therefore, all 

returns on investment must be derived from sales of phosphorus 

pentasulfide.  Because economic entry would require that a new 

producer capture a significant market share from existing 

producers, in a market that is enjoying no growth in demand, and 

because the costs of such entry would be sunk, such entry is 

inherently risky. 
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27. Some firms produce phosphorus pentasulfide for captive 

use in the manufacture of insecticides.  However, these firms have 

limited available capacity, and would need additional investments, 

in manufacturing, product development and marketing, in order to 

compete to make sales against FMC and Solutia.  They would 

also need to establish that their products can meet the end-use 

requirements of the major customers in lubricant additives.  

Primarily for these reasons, these firms are unlikely to divert their 

production to making external sales, even in response to 

significant price increases. 

 

F. MARKET CHARACTERISTICS WHICH FACILITATE 

COORDINATED INTERACTION IN PURE PHOSPHORIC 

ACID 

 

28. The characteristics of the market for pure phosphoric acid 

facilitate coordinated interaction among producers, to the 

detriment of the purchasers of this product.  Among such 

characteristics are: 

 
a. The United States market for pure phosphoric acid is highly 

concentrated; 

 
b. Pure phosphoric acid is a highly homogeneous product that is 

purchased primarily on the basis of price; 

 

c. Reliable pricing information is available from customers, 

and from other producers due to the practice of publicly 

announcing price increases in advance of their 

implementation; 

 

d. Producers have made pricing decisions independently of 

industry operating rates; 

 

e. Producers undertake retaliation at specific accounts as a 

means  to discipline and deter future competition. 
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29. An agreement that limits competition is a January 1, 1998 

agreement between Solutia and Emaphos, S.A. (AEmaphos@), a 

Moroccan producer which added a substantial amount of low-cost 

pure phosphoric acid capacity that came onstream in the 

beginning of 1998.  Under the terms of the contract, Emaphos 

became a significant supplier of pure phosphoric acid  to Solutia, 

which qualified and used the Emaphos acid in manufacturing 

different types of phosphate salts. 

 

30. In addition to providing for supply from Emaphos to 

Solutia, the agreement between Solutia and Emaphos made 

Solutia the exclusive distributor in the United States for pure 

phosphoric acid produce by Emaphos, and therefore restricted 

Emaphos from selling pure phosphoric acid to direct customers in 

competition with Solutia.  The only direct sales Emaphos was 

allowed to make under the terms of this agreement were sales to 

the other current large producers of pure phosphoric acid.  This 

provision of the contract reduced Emaphos= impact as a direct and 

independent competitor. 

 

G. EFFECTS OF THE PROPOSED JOINT VENTURE 

 

31. The effect of the joint venture may be substantially to 

lessen competition and to tend to create a monopoly in the 

relevant markets in violation of Section 7 of the Clayton Act, as 

amended, 15 U.S.C. ' 18, and Section 5 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. ' 45, in the following 

ways, among others: 

 

a. It will substantially increase concentration in the 

market for pure phosphoric acid; 

 

b. It will significantly enhance the likelihood of 

coordinated interaction among the competitors in the 

manufacture and sale of pure phosphoric acid;  
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c. It will increase the likelihood that purchasers of pure 

phosphoric acid in the relevant geographic market will 

be forced to pay higher prices; 

 

d. It will substantially increase concentration in the 

market for phosphorus pentasulfide, leading to a 

monopoly; 

 

e. It will significantly enhance the likelihood of a 

unilateral exercise of market power by the joint 

venture in phosphorus pentasulfide market;  

 

f. It will increase the likelihood that purchasers of 

phosphorus pentasulfide in the relevant geographic 

market will be forced to pay higher prices. 

 

H. VIOLATIONS CHARGED 

 

32. The joint venture agreement between FMC and Solutia, as 

described in Paragraph 5, violates Section 5 of the FTC Act, as 

amended, 15 U.S.C. ' 45. 

 

33. The joint venture between FMC and Solutia, if 

consummated, would violate Section 5 of the Federal Trade 

Commission Act, as amended, 15 U.S.C. ' 45, and Section 7 of 

the Clayton Act, as amended, 15 U.S.C. ' 18. 

 

WHEREFORE, THE PREMISES CONSIDERED, the Federal 

Trade Commission on this fifth day of April, 2000, issues its 

complaint against said Respondents. 

 

By the Commission. 
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DECISION AND ORDER 

 

The Federal Trade Commission (ACommission@), having 

initiated an investigation of the proposed joint venture between 

Respondent FMC Corporation (AFMC@) and Respondent Solutia 

Inc. (ASolutia@) to form Respondent Astaris LLC (AAstaris@), and 

Respondents having been furnished thereafter with a copy of a 

draft of Complaint that the Bureau of Competition presented to 

the Commission for its consideration and which, if issued by the 

Commission, would charge Respondents with violations of 

Section 7 of the Clayton Act, as amended, 15 U.S.C. ' 18, and 

Section 5 of the Federal Trade Commission Act, as amended, 15 

U.S.C. ' 45; and 

 

Respondents, their attorneys, and counsel for the Commission 

having thereafter executed an Agreement Containing Consent 

Orders (AConsent Agreement@), containing an admission by 

Respondents of all the jurisdictional facts set forth in the aforesaid 

draft of Complaint, a statement that the signing of said Consent 

Agreement is for settlement purposes only and does not constitute 

an admission by Respondents that the law has been violated as 

alleged in such Complaint, or that the facts as alleged in such 

Complaint, other than jurisdictional facts, are true, and waivers 

and other provisions as required by the Commission=s Rules; and  

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that Respondents 

have violated the said Acts, and that a Complaint should issue 

stating its charges in that respect, and having thereupon issued its 

Complaint and an Order to Maintain Assets, and having accepted 

the executed Consent Agreement and placed such Consent 

Agreement on the public record for a period of thirty (30) days for 

the receipt and consideration of public comments, now in further 

conformity with the procedure described in Commission Rule 

2.34, 16 C.F.R. ' 2.34, the Commission hereby makes the 

following jurisdictional findings and issues the following Order: 
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1. FMC is a corporation organized, existing and doing business 

under and by virtue of the laws of the State of Delaware, with 

its office and principal place of business located at 200 East 

Randolph Drive, Chicago, Illinois  60601.    

 

2. Solutia is a corporation organized, existing and doing business 

under and by virtue of the laws of the State of Delaware, with 

its office and principal place of business located at 575 

Maryville Centre Drive, St. Louis, Missouri  63141. 

 

3. Astaris is a limited liability company organized and existing 

under and by virtue of the laws of the State of Delaware, with 

its office and principal place of business located at 575 

Maryville Centre Drive, St. Louis, Missouri  63141. 

 

4. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of Respondents, and the 

proceeding is in the public interest. 

 

ORDER 

 

I. 

 

IT IS ORDERED that, as used in this Order, the following 

definitions shall apply: 

 

A. "FMC" means FMC Corporation, its directors, 

officers, employees, agents, representatives, 

successors, and assigns; its subsidiaries, divisions, 

groups, and affiliates controlled by FMC, its joint 

ventures, including the Joint Venture, and the 

respective directors, officers, employees, agents, 

representatives, successors, and assigns of each. 
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B. "Solutia" means Solutia Inc., its directors, officers, 

employees, agents, representatives, successors, and 

assigns; its subsidiaries, divisions, groups, and 

affiliates controlled by Solutia, its joint ventures, 

including the Joint Venture, and the respective 

directors, officers, employees, agents, representatives, 

successors, and assigns of each. 

 

C. AAstaris@ means Astaris LLC, its directors, officers, 

employees, agents, representatives, successors, and 

assigns; its subsidiaries, divisions, groups, and 

affiliates controlled by Astaris, its joint ventures, and 

the respective directors, officers, employees, agents, 

representatives, successors, and assigns of each. 

 

D. "Commission" means the Federal Trade Commission. 

 

E. ARespondents@ means FMC, Solutia and Astaris, 

respectively and collectively.  

 

F. AJoint Venture@ means the Joint Venture Between 

FMC and Solutia, as described in the April 29, 1999, 

Joint Venture Agreement Between FMC and Solutia.   

 

G. APrayon@ means Societe Chimique Prayon-Rupel S.A., 

its subsidiaries, divisions, groups, and affiliates 

controlled by Prayon. 

 

H. APeak@ means Peak Investments, L.L.C., its 

subsidiaries, divisions, groups, and affiliates controlled 

by Peak. 

 

I. @Emaphos@ means Emaphos, S.A., its parents, 

subsidiaries, divisions, groups, and affiliates controlled 

by Emaphos. 
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J. @Augusta Assets To Be Divested@ means the assets, 

properties and business, tangible and intangible, of the 

Augusta Plant, including, but not limited to: 

 

1. all machinery, furniture, fixtures, tools and other 

tangible personal property at the Augusta Plant;  

 

2. a royalty-free, non-exclusive license to all rights, titles, 

and interest in and to Augusta Intellectual Property;   

 

3. all rights, title, and interest in and to inventories of raw 

materials (to the extent requested by the acquirer), 

supplies and parts for the Augusta Plant;   

4. all rights, title, and interest in and to the service 

contracts dedicated to the operations of the Augusta 

Plant and the customer contracts listed in Confidential 

Appendix A, attached hereto;   

 

5. all rights, title and interest in and to transferable 

governmental permits and approvals relating to the 

operation of the Augusta Plant, to the extent permitted 

by law; 

 

6. lists of the customers served by and service contracts 

used for the Augusta Plant; 

 

7. all equipment, vehicles and transportation facilities 

used since January 1, 1999 at the Augusta Plant; 

 

8. all storage capacity located at the Augusta Plant; 

 

9. all rights, titles, and interests in and to the owned real 

property on which the Augusta Plant is located; 
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10. all rights under any third-party warranties and 

guarantees, express or implied, for the Augusta Plant; 

and 

 

11. all books, records, and files regarding operating 

procedures and policies at the Augusta Plant; provided, 

however, that Respondents may retain a copy of such 

books, records, and files solely for financial, tax 

reporting, legal, health, safety and environmental 

purposes. 

 

K. AAugusta Intellectual Property@ means any form of 

intellectual property relating to the manufacture of 

products at the Augusta Plant, including, but not 

limited to, trade secrets, technical information, 

inventions, test data, technological know-how, 

licenses, specifications, designs, drawings, processes, 

formulas, customer lists, lists of significant current 

vendors, and quality control data, books, records, and 

files; provided, however, that Augusta Intellectual 

Property does not include proprietary information of 

other parties which Respondents are prevented from 

disclosing due to the existence of secrecy agreements.  

 

L. AAugusta Plant@ means the Solutia manufacturing plant 

in Augusta, Georgia, which manufactures phosphate 

salts and has manufactured phosphoric acid. 

 

M. AAugusta Products@ means the grades and types of 

phosphate salts that are and have been produced at the 

Augusta Plant since January 1, 1999. 

 

N. AEmaphos Phosphoric Acid Agreement@ means the 

agreement dated January 1, 1998, between Solutia Inc. 

and Emaphos S.A. pursuant to which Solutia agreed to 

purchase, and Emaphos agreed to sell, specified 

volumes of phosphoric acid. 
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O. ALawrence Plant@ means FMC=s plant in Lawrence, 

Kansas, which is used to manufacture phosphoric acid, 

phosphate salts and phosphorus derivatives, and 

includes the Lawrence P2S5 Plant. 

 

P. ALawrence Plant Facilities@ means all Lawrence Plant 

facilities used for the operation of the Lawrence P2S5 

Plant, whether or not used exclusively in the 

manufacture of P2S5.  

 

Q. ALawrence Plant Services@ means the plant services 

and functions supplied by Respondents for operation 

of the Lawrence P2S5 Plant. 

 

R. ALawrence P2S5" means the grades and types of P2S5 

that are and have been produced at the Lawrence P2S5 

Plant since January 1, 1997. 

 

S. ALawrence P2S5 Plant@ means the P2S5 manufacturing 

unit located at the Lawrence Plant.  

 

T. ALawrence P2S5 Intellectual Property@ means any form 

of intellectual property relating to the research, 

development, manufacture or sale of products at the 

Lawrence P2S5 Plant, including, but not limited to, 

trademarks (except AFMC,@ ASolutia@ and AAstaris,@ 
and associated trademarks), patents, trade secrets, 

research materials, technical information, management 

information systems, software, inventions, test data, 

technological know-how, licenses, registrations, 

submissions, approvals, technology, specifications, 

designs, drawings, processes, recipes, protocols, 

formulas, customer lists, vendor lists, catalogs, sales 

promotion literature, advertising materials, quality 

control data, books, records, and files; provided, 
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however, that Lawrence P2S5 Intellectual Property 

does not include non-transferable software licenses. 

 

U. ANon-Public P2S5  Information@ means Lawrence P2S5 

Intellectual Property, and any information not in the 

public domain furnished to Respondents by the 

acquirer of the P2S5  Assets to Be Divested, or learned 

by Respondents as suppliers of products, services or 

facilities to the acquirer, and (1) if written information, 

designated in writing by the acquirer as proprietary 

information by an appropriate legend, marking, stamp, 

or positive written identification on the face thereof, or 

(2) if oral, visual or other information, identified as 

proprietary information in writing by the acquirer prior 

to the disclosure or within thirty (30) days after such 

disclosure.  Non-Public P2S5  Information shall not 

include: (i) information already known to 

Respondents; (ii) information which subsequently falls 

within the public domain through no violation of this 

Order by Respondents; (iii) information which 

subsequently becomes known to Respondents from a 

third party not in breach of a confidential disclosure 

agreement; (iv) information after six (6) years from the 

date of such disclosure of such Non-Public P2S5  

Information to Respondents, or such other period as 

agreed to in writing by Respondents and the provider 

of the information; or (v) information which 

Respondents develop independently. 

 

V. APeak Divestiture Agreement@ means the December 8, 

1999, and December 20, 1999, agreements between 

FMC and Peak by which FMC has agreed to sell and 

Peak has agreed to acquire the P2S5 Assets to Be 

Divested, attached hereto as Confidential Appendix 1. 

 

W. APrayon Divestiture Agreement@ means the December 

8, 1999, and January 31, 2000, agreements between 

Solutia and Prayon by which Solutia has agreed to sell 
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and Prayon has agreed to acquire the Augusta Assets 

To Be Divested, attached hereto as Confidential 

Appendix 2. 

 

X. AP2S5 Assets to Be Divested@ means: 

 

1. the Lawrence P2S5 plant, including all machinery, 

furniture, fixtures, tools and other tangible personal 

property dedicated to the manufacture and sale of P2S5 

at the Lawrence Plant;  

 

2. all rights, title, and interest in and to Lawrence P2S5 

Intellectual Property dedicated to the research, 

development, manufacture and sale of Lawrence  P2S5, 

and a non-exclusive, perpetual, royalty-free 

transferable license for Lawrence P2S5 Intellectual 

Property not dedicated to the research, development, 

manufacture or sale of Lawrence P2S5; provided that 

the acquirer has rights to transfer such license only to 

any person to whom it is transferring its entire interest 

in the P2S5 Assets to Be Divested, or from whom it has 

agreed to purchase elemental phosphorus for use in the 

manufacture of P2S5;     

 

3. all rights, title, and interest in and to inventories of 

products that are useable and saleable in the ordinary 

course of business, raw materials (to the extent 

requested by the acquirer), supplies and parts, or the 

part thereof, dedicated to the manufacture or sale of 

Lawrence P2S5, including work-in-process and finished 

goods;  

 

4. all rights, title, and interest in and to agreements, 

express or implied,  necessary for the manufacture or 

sale of Lawrence P2S5, including, but not limited to, 
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contracts with joint venture partners, suppliers, sales 

representatives, distributors, agents, personal property 

lessors, personal property lessees, licensors, licensees, 

consignors, consignees, and customers; 

 

5. all rights, title and interest in and to transferable 

permits and approvals dedicated to the research, 

design, development, manufacture, distribution, 

marketing or sale of Lawrence P2S5,  regardless of 

whether such permits and approvals relate exclusively 

to such purposes, to the extent permitted by law;   

 

6. all customer and vendor lists relating to Lawrence 

P2S5, including, without limitation, correspondence 

with customers, customer files and account history 

(including, without limitation, receivable and 

collection history), sales literature and promotional 

material used in the manufacture and sale of P2S5;  

 

7. all equipment, vehicles and transportation facilities, 

dedicated to the manufacture and sale of Lawrence 

P2S5; 

 

8. all storage capacity at the Lawrence P2S5 Plant; 

 

9. all of FMC=s rights, title and interest under each of the 

personal property leases for tangible assets (other than 

office equipment) and property leased by FMC, which 

leases are dedicated to the manufacture and sale of 

Lawrence P2S5;  

 

10. all rights under any third-party warranties and 

guarantees, express or implied, for the manufacture 

and sale of Lawrence P2S5; and 

 

11. all books, records, and files regarding operating 

procedures and policies at the Lawrence P2S5 Plant; 

provided, however, that Respondents may retain a 
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copy of such books, records and files as appropriate 

for operation of the Lawrence Plant, for provision of 

Lawrence Plant Services or P2S5 Technical Services, 

and for financial, tax reporting, legal, health, safety 

and environmental purposes. 

 

Y. AP2S5 Construction Project@ means construction of new 

facilities or modification of the Lawrence P2S5 Plant 

for purposes of creating access to the Lawrence P2S5 

Plant, receiving raw materials for use in the Lawrence 

P2S5 Plant, or manufacturing or transporting Lawrence 

P2S5. 

 

Z. AP2S5 Nameplate Level@ means the rated nameplate 

capacity of the Lawrence P2S5 Plant. 

 

AA. AP2S5 Technical Services@ means research and 

development and laboratory analysis relating to 

Lawrence P2S5, whether conducted by Respondents at 

the Lawrence Plant or at other facilities, in the form of 

personnel time, access to equipment and materials, or 

otherwise. 

 

BB. ATrustee@ means a trustee appointed pursuant to 

Paragraph VII.A. of this Order. 

 

CC. AAssets To Be Divested@ means the Augusta Assets To 

Be Divested and the P2S5 Assets to Be Divested. 
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II. 
 

IT IS FURTHER ORDERED that:  

 

A. Respondents shall divest the Augusta Assets To Be 

Divested to Prayon pursuant to the Prayon Divestiture 

Agreement no later than six (6) months after the 

Commission accepts the Consent Agreement for public 

comment.  The purpose of the divestiture is to ensure 

the continued use of the Augusta Assets To Be 

Divested in the same business in which they were 

engaged at the time of the Joint Venture and to remedy 

the lessening of competition resulting from the Joint 

Venture as alleged in the Commission's complaint.  

Failure by Respondents to perform the divestiture 

agreement shall also constitute a violation of this 

Order. 

 

Provided, however, that, if at the time the Commission 

issues the Order, the Commission notifies Respondents 

that Prayon is not an acceptable acquirer or that the Prayon 

Divestiture Agreement is not an acceptable manner of 

divestiture, the Respondents shall, within five (5) months 

of the date on which this Order is issued by the 

Commission, divest the Augusta Assets To Be Divested 

only to an acquirer that is approved by the Commission, 

and divest these assets only in a manner approved by the 

Commission. 

 

B. Within thirty (30) days of the date that this Order is 

accepted by the Commission for public comment, 

Respondents shall provide Prayon with a complete list 

of all non-clerical employees of Solutia employed at 

the Augusta Plant.  If Respondents divest the Augusta 

Assets to Be Divested to an acquirer other than 

Prayon, then Respondents shall provide such list to the 

acquirer no later than the date on which a divestiture 

agreement is signed with such acquirer.  Such list shall 
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state each such individual's name, position, address, 

current or last known business telephone number and a 

description of the duties and work performed by the 

individual in connection with the Augusta Products. 

 

C. Respondents shall provide Prayon with an opportunity 

to inspect the personnel files and other documentation 

relating to all non-clerical employees at the Augusta 

Plant, to the extent permissible under applicable laws, 

at the request of Prayon, within sixty (60) days of the 

date that this Order is accepted by the Commission for 

public comment.  If the Augusta Assets to Be Divested 

are divested to an acquirer other than Prayon, then 

Respondents shall provide such opportunity no later 

than the date on which the divestiture agreement is 

signed with such acquirer.  

 

D. Respondents shall provide the proposed acquirer the 

opportunity to enter into employment contracts with 

the non-clerical employees described in Paragraph 

II.B.  

 

E. Respondents shall provide the Commission-approved 

acquirer with the opportunity to enter into employment 

contracts with up to two (2) sales and marketing 

employees (including business directors, managers, 

and technical services employees) who are currently or 

have been employed by Solutia or FMC within the last 

two (2) years, and who, within thirty days after the 

date that the Consent Agreement is accepted by the 

Commission for public comment, have not received 

offers, or who have decided not, to become employees 

of Astaris, and shall not interfere with the employment 

by the Commission-approved acquirer of such 

individuals; shall not offer any incentive to such 
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employees to decline employment with the 

Commission-approved acquirer or to accept other 

employment with the Respondents; and shall remove 

any impediments that may deter such employees from 

accepting employment with the Commission-approved 

acquirer, including, but not limited to, any 

non-compete or confidentiality provisions of 

employment or other contracts with the Respondents 

that would affect the ability of those individuals to be 

employed by the Commission-approved acquirer.   

 

F.  Respondents shall not make employment offers to any 

individual described  in Paragraphs II.D. and II.E., 

above, who accepts employment with the acquirer of 

the Augusta Assets To Be Divested, for a period of one 

(1) year after this Order has been issued if such 

individual has accepted an employment offer from the 

Commission-approved acquirer. 

 

III. 
 

IT IS FURTHER ORDERED that:  

 

A. Respondents shall divest the P2S5 Assets To Be 

Divested to Peak pursuant to the Peak Divestiture 

Agreement no later than thirty (30) days after the 

parties form the Joint Venture.  The purpose of the 

divestiture is to ensure the continued use of the P2S5 

Assets To Be Divested in the same business in which 

they were engaged at the time of the Joint Venture and 

to remedy the lessening of competition resulting from 

the Joint Venture as alleged in the Commission's 

complaint.  Failure by Respondents to perform the 

divestiture agreement shall also constitute a violation 

of this Order. 
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Provided, however, that, if at that time the Commission 

issues the Order, the Commission notifies Respondents 

that Peak is not an acceptable acquirer or that the Peak 

Divestiture Agreement is not an acceptable manner of 

divestiture, the Respondents shall, within five (5) months 

of the date on which this Order is issued by the 

Commission, divest the P2S5 Assets to Be Divested only to 

an acquirer that is approved by the Commission, and 

divest these assets only in a manner approved by the 

Commission. 

 

B. Respondents shall provide and make available to the 

acquirer of the P2S5 Assets To Be Divested, all 

Lawrence Plant Services, all P2S5 Technical Services 

and access to all Lawrence Plant Facilities that are 

requested by the acquirer up to a level sufficient to 

allow the acquirer to practicably operate the P2S5  

Assets To Be Divested at the P2S5 Nameplate Level.  

Such services and facilities shall be provided and made 

available at the times requested by the acquirer, except 

to the extent that such delivery is inconsistent with the 

safe and orderly operation of the Lawrence Plant, but 

the provision of such services or the availability of 

access to such facilities shall be no less timely than 

was normal during the period beginning January 1, 

1999 and ending December 31, 1999.  

 

C. Respondents shall provide the acquirer of the P2S5 

Assets To Be Divested with continuing access to all 

Lawrence Plant Facilities requested by the acquirer to 

receive raw materials and other supplies to support the 

operation of the Lawrence P2S5 Plant and to transport 

finished products from the Lawrence P2S5 Plant.  Such 

access shall be provided at the times requested by the 

acquirer, except to the extent that such delivery is 
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inconsistent with the safe and orderly operation of the 

Lawrence Plant, but such provision or availability shall 

be no less timely than was normal during the period 

beginning January 1, 1999 and ending December 31, 

1999. 

 

D. Respondents shall provide, at the request of the 

acquirer of the P2S5 Assets To Be Divested, an 

ongoing supply of elemental phosphorus to support the 

acquirer=s business of the manufacture and sale of 

P2S5, for a period of no less than ten (10) years from 

the time that this Order is issued by the Commission, 

unless Respondents cease the manufacture or purchase 

of elemental phosphorus. 

 

E. Respondents shall allow the acquirer of the P2S5 

Assets To Be Divested, upon timely notice to 

Respondents, access to Lawrence Plant Facilities to 

provide any Lawrence Plant Service which 

Respondents have failed to provide, except to the 

extent that such access would be inconsistent with the 

safe and orderly operation of the Lawrence Plant.   

 

F. Respondents shall allow the acquirer of the P2S5 

Assets To Be Divested to initiate and undertake, in a 

manner consistent with its access rights to the 

Lawrence Plant, P2S5 Construction Projects to replace 

any Lawrence Plant Facility or Lawrence Plant  

Service or to purchase elemental phosphorus from any 

source other than the Joint Venture. 

 

Provided, however, that Respondents may take steps in 

conjunction with such P2S5 Construction Projects to ensure 

that the projects do not unreasonably interfere with 

continuing commercial operations at the Lawrence Plant. 
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G. Respondents shall allow the acquirer of the P2S5 

Assets To Be Divested to initiate and undertake, in a 

manner consistent with its access rights to the 

Lawrence Plant, P2S5 Construction Projects to create 

separate access to the Lawrence Plant  Facilities.  In 

the event that the acquirer undertakes such a P2S5 

Construction Project, Respondents shall maintain no 

continuing control or influence over access through 

such facility to the Lawrence P2S5 Plant, except to the 

extent necessary to maintain orderly and safe operation 

of the areas of the Lawrence Plant that are not 

dedicated to the manufacture of P2S5. 

 

Provided, however, that Respondents may take steps in 

conjunction with such P2S5 Construction Projects to ensure 

that the projects do not unreasonably interfere with 

continuing commercial operations at the Lawrence Plant. 

 

H. Respondents shall provide access to the facilities used 

at the Lawrence Plant in connection with the 

manufacture and sale of P2S5 to all individuals invited 

by the acquirer, provided that such access does not 

unreasonably interfere with the continuing commercial 

operations of the Lawrence Plant. 

 

I. Respondents shall, for a period of two (2) years from 

the date that this Order is issued by the Commission, 

pay the acquirer of the P2S5 Assets To Be Divested for 

damages to the extent proximately caused by failures 

by Respondents to provide the acquirer of the P2S5 

Assets To Be Divested with Lawrence Plant Services 

or P2S5  Technical Services, to provide access to 

Lawrence Plant Facilities, to provide elemental 

phosphorus pursuant to a supply agreement, or to 

comply with the requirements of Paragraph IV, below. 
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J. Respondents shall provide the acquirer of the P2S5 

Assets To Be Divested with the rights to sell or 

transfer the P2S5 Assets To Be Divested, together with 

all rights obtained by the acquirer in connection with 

the divestiture, to any third person that is financially 

and technically capable of operating such assets on a 

commercial basis in compliance with safety, health, 

environmental and legal requirements. 

 

K. Respondents shall not interfere with the employment 

of the individuals listed in Confidential Appendix B 

attached to this Decision and Order, by the 

Commission-approved acquirer; shall not offer any 

incentive to such employees to decline employment 

with the Commission-approved acquirer or to accept 

other employment with the Respondents; and shall 

remove any impediments that may deter such 

employees from accepting employment with the 

Commission-approved acquirer, including, but not 

limited to, any non-compete or confidentiality 

provisions of employment or other contracts with the 

Respondents that would affect the ability of the those 

individuals to be employed by the 

Commission-approved acquirer.   Provided, however, 

that any such waiver may be limited to employment 

with the Commission-approved acquirer or persons to 

whom the acquirer transfers the Lawrence P2S5 Plant. 

 

IV. 

 

IT IS FURTHER ORDERED that: 

 

A. Respondents shall not, absent the prior written consent 

of the acquirer of the P2S5 Assets To Be Divested, 

obtain, provide, disclose, or use any Non-Public P2S5 

Information for purposes other than facilitating the 

P2S5 acquirer=s business at the Lawrence Plant or 
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complying with Respondents= financial, tax reporting, 

legal, health, safety and environmental obligations. 

 

B. Respondents shall establish and enforce procedures to 

prevent the transmission of any Non-Public P2S5 

Information to any of Respondents= employees with 

responsibilities concerning Respondents= P2S5 

business. 

 

V. 

 

IT IS FURTHER ORDERED that Respondents, for a period 

of ten (10) years, shall not seek to enforce any provisions in the 

Emaphos Phosphoric Acid Agreement or any other agreement 

which directly or indirectly provide that sales of phosphoric acid 

in the United States by Emaphos or Prayon be made exclusively 

to Respondents, and shall not enter into any other agreements 

which directly or indirectly provide that sales of phosphoric acid 

in the United States by Emaphos or Prayon be made exclusively 

to Respondents. 

 

VI. 
 

IT IS FURTHER ORDERED that: 

 

A. At any time after Respondents sign the Agreement 

Containing Consent Orders in this matter, the 

Commission may appoint an Interim Trustee to ensure 

that Respondents expeditiously perform their 

responsibilities as required by Paragraphs III and IV of 

this Order and the divestiture agreement approved by 

the Commission.  Respondents shall consent to the 

following terms and conditions regarding the powers, 

duties, authorities, and responsibilities of the Interim 

Trustee appointed pursuant to this Paragraph VI.:  
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1. The Commission shall select the Interim Trustee, 

subject to the consent of Respondents, which consent 

shall not be unreasonably withheld.  If Respondents 

have not opposed, in writing, including the reasons for 

opposing, the selection of any proposed trustee within 

ten (10) days after receipt of notice by the staff of the 

Commission to Respondents of the identity of any 

proposed trustee, Respondents shall be deemed to have 

consented to the selection of the proposed trustee.  

 

2.  The Interim Trustee shall have the power and authority 

to monitor Respondents= compliance with the terms of 

this order and with the terms of the divestiture 

agreement.  

 

3.  Within ten (10) days after appointment of the Interim 

Trustee, Respondents shall execute a trust agreement 

(in the form attached) that, subject to the prior 

approval of the Commission, confers on the Interim 

Trustee all the rights and powers necessary to permit 

the Interim Trustee to monitor Respondents= 
compliance with the terms of this order and with the 

divestiture agreement.  

 

4.  The Interim Trustee shall serve for a term of two (2) 

years from the date the Interim Trustee and the trustee 

agreement are approved by the Commission.  The term 

of the Interim Trustee may be extended up to an 

additional two (2) years at the option of the 

Commission.  

 

5.  The Interim Trustee shall have full and complete 

access to Respondents= personnel, books, records, 

documents, facilities and technical information used 

for the research, manufacture, marketing, distribution 

and sale of P2S5 and relating to the Lawrence Plant 

Services, the Lawrence Plant Facilities, the P2S5 
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Technical Services, and the supply of elemental 

phosphorus, or to any other relevant information, as 

the Interim Trustee may reasonably request, including, 

but not limited to, all documents and records kept in 

the normal course of business that are used for the 

manufacture of P2S5, and all documents and records 

kept in the normal course of business that relate to the 

Lawrence Plant Services, Lawrence Plant Facilities, 

and the P2S5 Technical Services. Respondents shall 

cooperate with any reasonable request of the Interim 

Trustee. Respondents shall take no action to interfere 

with or impede the Interim Trustee's ability to monitor 

Respondents= compliance with Paragraphs III. and IV. 

of this Order and the divestiture agreement. 

 

6.  The Interim Trustee shall serve, without bond or other 

security, at the expense of Respondents, on such 

reasonable and customary terms and conditions as the 

Commission may set. The Interim Trustee shall have 

authority to employ, at the expense of Respondents, 

such consultants, accountants, attorneys and other 

representatives and assistants as are reasonably 

necessary to carry out the Interim Trustee's duties and 

responsibilities. The Interim Trustee shall account for 

all expenses incurred, including fees for his or her 

services, subject to the approval of the Commission.  

 

7.  Respondents shall indemnify the Interim Trustee and 

hold the Interim Trustee harmless against any losses, 

claims, damages, liabilities or expenses arising out of, 

or in connection with, the performance of the Interim 

Trustee's duties, including all reasonable fees of 

counsel and other expenses incurred in connection 

with the preparations for, or defense of, any claim 

whether or not resulting in any liability, except to the 
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extent that such losses, claims, damages, liabilities or 

expenses result from misfeasance, gross negligence, 

willful or wanton acts, or bad faith by the Interim 

Trustee. 

  

8.  If the Commission determines that the Interim Trustee 

has ceased to act or failed to act diligently, the 

Commission may appoint a substitute trustee in the 

same manner as provided in Paragraph VI.A.1. of this 

Order.  

 

9.  The Commission may on its own initiative or at the 

request of the Interim Trustee issue such additional 

orders or directions as may be necessary or appropriate 

to assure compliance with the requirements of this 

order and the divestiture agreement.  

 

B.  The Interim Trustee shall report  to the Commission in 

writing, concerning compliance by Respondents with 

the provisions of Paragraph VI. within ten (10) days 

from the date the Peak Divestiture Agreement is 

approved and every sixty (60) days thereafter.  

 

VII. 
 

IT IS FURTHER ORDERED that: 

 

A. If Respondents have not divested, absolutely and in 

good faith and with the Commission's prior approval, 

the Assets To Be Divested in accordance with 

Paragraphs II.A. and III.A. of this Order, the 

Commission may appoint a trustee to divest the Assets 

To Be Divested.  In the event that the Commission or 

the Attorney General brings an action pursuant to ' 5(l) 

of the Federal Trade Commission Act, 15 U.S.C. ' 

45(l), or any other statute enforced by the 

Commission, Respondents shall consent to the 

appointment of a trustee in such action.  Neither the 
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appointment of a trustee nor a decision not to appoint a 

trustee under this Paragraph shall preclude the 

Commission or the Attorney General from seeking 

civil penalties or any other relief available to it, 

including a court appointed trustee, pursuant to ' 5(l) of 

the Federal Trade Commission Act, or any other 

statute enforced by the Commission, for any failure by 

the Respondents to comply with this Order. 

 

B. If a trustee is appointed by the Commission or a court 

pursuant to Paragraph VII.A. of this Order, 

Respondents shall consent to the following terms and 

conditions regarding the trustee's powers, duties, 

authority, and responsibilities: 

 

1. The Commission shall select the trustee, subject to the 

consent of Respondents, which consent shall not be 

unreasonably withheld.  The trustee shall be a person 

with experience and expertise in acquisitions and 

divestitures.  If Respondents have not opposed, in 

writing, including the reasons for opposing, the 

selection of any proposed trustee within ten (10) days 

after notice by the staff of the Commission to 

Respondents of the identity of any proposed trustee, 

Respondents shall be deemed to have consented to the 

selection of the proposed trustee. 

 

2. Subject to the prior approval of the Commission, the 

trustee shall have the exclusive power and authority to 

divest the Assets To Be Divested. 

 

3. Within ten (10) days after appointment of the trustee, 

Respondents shall execute a trust agreement that, 

subject to the prior approval of the Commission and, in 

the case of a court-appointed trustee, of the court, 
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transfers to the trustee all rights and powers necessary 

to permit the trustee to effect the divestiture required 

by this Order. 

 

4. The trustee shall have twelve (12) months from the 

date the Commission approves the trust agreement 

described in Paragraph VII.B.3.  to accomplish the 

divestiture, which shall be subject to the prior approval 

of the Commission.  If, however, at the end of the 

twelve-month period, the trustee has submitted a plan 

of divestiture or believes that divestiture can be 

achieved within a reasonable time, the divestiture 

period may be extended by the Commission, or, in the 

case of a court-appointed trustee, by the court; 

provided, however, the Commission may extend this 

period only two (2) times.   

 

5. The trustee shall have full and complete access to the 

personnel, books, records and facilities related to the 

Assets To Be Divested or to any other relevant 

information, as the trustee may request.  Respondents 

shall develop such financial or other information as 

such trustee may request and shall cooperate with the 

trustee.  Respondents shall take no action to interfere 

with or impede the trustee's accomplishment of the 

divestiture.  Any delays in divestiture caused by 

Respondents shall extend the time for divestiture under 

this Paragraph in an amount equal to the delay, as 

determined by the Commission or, for a 

court-appointed trustee, by the court. 

 

6. The trustee shall use his or her best efforts to negotiate 

the most favorable price and terms available in each 

contract that is submitted to the Commission, subject 

to Respondents= absolute and unconditional obligation 

to divest expeditiously at no minimum price.  The 

divestitures shall be made in the manner and to the 

acquirer as set out in Paragraphs II and III of this 
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Order; provided, however, if the trustee receives bona 

fide offers from more than one acquiring entity, and if 

the Commission determines to approve more than one 

such acquiring entity, the trustee shall divest to the 

acquiring entity selected by Respondents from among 

those approved by the Commission; provided further, 

however, that Respondents shall select such entity 

within five (5) business days of receiving notification 

of the Commission=s approval. 

 

7. The trustee shall serve, without bond or other security, 

at the cost and expense of Respondents, on such 

reasonable and customary terms and conditions as the 

Commission or a court may set.  The trustee shall have 

the authority to employ, at the cost and expense of 

Respondents, such consultants, accountants, attorneys, 

investment bankers, business brokers, appraisers, and 

other representatives and assistants as are necessary to 

carry out the trustee's duties and responsibilities. The 

trustee shall account for all monies derived from the 

divestiture and all expenses incurred.  After approval 

by the Commission and, in the case of a 

court-appointed trustee, by the court, of the account of 

the trustee, including fees for his or her services, all 

remaining monies shall be paid at the direction of the 

Respondents, and the trustee's power shall be 

terminated.  The trustee's compensation shall be based 

at least in significant part on a commission 

arrangement contingent on the trustee's divesting the 

Assets To Be Divested. 

 

8. Respondents shall indemnify the trustee and hold the 

trustee harmless against any losses, claims, damages, 

liabilities, or expenses arising out of, or in connection 

with, the performance of the trustee's duties, including 
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all reasonable fees of counsel and other expenses 

incurred in connection with the preparation for, or 

defense of, any claim, whether or not resulting in any 

liability, except to the extent that such losses, claims, 

damages, liabilities, or expenses result from 

misfeasance, gross negligence, willful or wanton acts, 

or bad faith by the trustee. 

 

9. If the trustee ceases to act or fails to act diligently, a 

substitute trustee shall be appointed in the same 

manner as provided in Paragraph VII.A. of this Order. 

 

10. The Commission or, in the case of a court-appointed 

trustee, the court, may on its own initiative or at the 

request of the trustee issue such additional orders or 

directions as may be necessary or appropriate to 

accomplish the divestiture required by this Order. 

 

11. The trustee shall have no obligation or authority to 

operate or maintain any assets relating to the research, 

development, manufacture or sale of Augusta Products 

or Lawrence P2S5. 

 

12. The trustee shall report in writing to Respondents and 

the Commission every sixty (60) days concerning the 

trustee's efforts to accomplish divestiture. 

 

VIII. 

 

IT IS FURTHER ORDERED that for a period of ten (10) 

years from the date this Order becomes final, Respondents shall 

not, without the prior approval of the Commission, directly or 

indirectly, through subsidiaries, partnerships, or otherwise: 

 

A. Acquire more than 2% of the stock, share capital, 

equity or other interest in any concern, corporate or 

non-corporate, that owns or controls the Augusta 
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Assets to Be Divested or the P2S5 Assets to Be 

Divested; or 

 

B. Acquire all or part of the Augusta Assets to Be 

Divested or the P2S5 Assets to Be Divested. 

 

IX. 

 

IT IS FURTHER ORDERED that: 

       

A. Within thirty (30) days of the date this Order is issued 

and every thirty (30) days thereafter until Respondents 

have obtained Commission approval for the acquirers 

and the manner of divestitures required by Paragraphs 

II. and III. of this Order, Respondents shall submit to 

the Commission a verified written report setting forth 

in detail the manner and form in which they intend to 

comply, are complying, and have complied with 

Paragraphs II. and III. of this Order.  Respondents 

shall include in their compliance reports, among other 

things that are required from time to time, a full 

description of the efforts being made to comply with 

Paragraphs II. and III. of this Order, including a 

description of all substantive contacts or negotiations 

for divestiture and the identity of all parties contacted.  

Respondents shall include in their compliance reports 

copies of all written communications to and from such 

parties, all internal memoranda, all reports and 

recommendations concerning divestiture, and all 

transition services required to be rendered pursuant to 

the agreement approved by the Commission.    

 

K. One year from the date this Order becomes final and 

annually for the next nine (9) years on the anniversary 

of the date that this Order becomes final, and at other 
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times that the Commission may require, Respondents 

shall file a verified written report setting forth in detail 

the manner in which they have complied and are 

complying with this Order. 

 

X. 

 

IT IS FURTHER ORDERED that Respondents shall notify 

the Commission at least thirty (30) days prior to any proposed 

change in the corporate Respondents such as dissolution, 

assignment, or sale resulting in the emergence of a successor 

corporation, or the creation or dissolution of subsidiaries or any 

other change in the corporation that may affect compliance 

obligations arising out of this Order. 

 

XI. 

 

IT IS FURTHER ORDERED that for the purposes of 

determining or securing compliance with this Order, and subject 

to any legally recognized privilege, and upon written request with 

reasonable notice to Respondents made to their principal United 

States offices, Respondents shall permit any duly authorized 

representatives of the Commission: 

 

A. Access, during office hours of Respondents and in the 

presence of counsel, to all facilities, and access to 

inspect and copy all books, ledgers, accounts, 

correspondence, memoranda, and all other records and 

documents in the possession or under the control of the 

Respondents relating to compliance with this Order; 

and 

 

B. Upon five (5) days' notice to Respondents and without 

restraint or interference from Respondents, to 

interview officers, directors, or employees of 

Respondents, who may have counsel present, 

regarding such matters. 
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XII. 

 

IT IS FURTHER ORDERED that this Order shall terminate 

on May 15, 2020.  

 

By the Commission. 

 

 

 

 

 

 [Confidential Appendices A, B, 1 and 2 Redacted From 

 Public Record Version of Decision & Order] 

 

 

 

 

 

STATEMENT OF CHAIRMAN ROBERT PITOFSKY AND 

COMMISSIONERS SHEILA F. ANTHONY, MOZELLE W. 

THOMPSON, ORSON SWINDLE, 

AND THOMAS B. LEARY 

 

We believe that the divestitures and other relief mandated by 

the Commission order should restore the competition lost through 

the joint venture between FMC Corporation and Solutia Inc.  

Nevertheless, we recognize that both divestitures are somewhat 

out of the ordinary. 

 

When remedying a Clayton Section 7 violation, the 

Commission usually orders a complete divestiture of one merging 

party=s assets that produce the relevant product.  In the pure 

phosphoric acid (APPA@) market, though, the Commission 

requires the divestiture to Prayon of a plant that manufactures 

phosphate salts but not PPA.  And in the phosphorus pentasulfide 
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market, the Commission orders the divestiture to Peak of what is 

essentially a Aplant within a plant.@  Due to the novelty of the 

relief, the Commission will monitor closely the respondents= 
compliance with their obligations under the order and will 

ascertain whether the relief ordered in this case effectively 

restores competition in each of the markets. 

 

 

 

 

 

Analysis to Aid Public Comment 

 

The Federal Trade Commission (ACommission@) has accepted, 

subject to final approval, an Agreement Containing Consent 

Orders (AConsent Agreement@) from FMC Corp. (AFMC@), Solutia 

Inc. (ASolutia@), and Astaris LLC (AAstaris).  The Consent 

Agreement is intended to resolve anticompetitive effects 

stemming from the proposed joint venture between FMC and 

Solutia to combine their respective phosphates and phosphorus 

derivatives businesses.  The Consent Agreement includes a 

proposed Decision and Order (the AOrder@), which would require 

FMC and Solutia to divest to Societe Chimique Prayon-Rupel 

(APrayon@) the portion of Solutia=s phosphates business based in 

Augusta, Georgia, and to divest to Peak Investments, L.L.C. 

(APeak@) FMC=s phosphorus pentasulfide business based in 

Lawrence, Kansas.  The Consent Agreement also includes an 

Order to Maintain Assets which requires respondents to preserve 

the assets they are required to divest as viable, competitive, and 

ongoing operations until the divestitures are achieved. 

 

The Order, if issued by the Commission, would settle charges 

that the proposed joint venture between FMC and Solutia may 

have substantially lessened competition in the United States 

markets for pure phosphoric acid and phosphorus pentasulfide.  

The Commission has reason to believe that the proposed joint 

venture would have violated Section 7 of the Clayton Act and 

Section 5 of the Federal Trade Commission Act.  The 
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Commission=s complaint, described below, relates the basis for 

this belief. 

 

The proposed Order has been placed on the public record for 

thirty (30) days for reception of comments by interested persons.  

Comments received during this period will become part of the 

public record.  After thirty (30) days, the Commission will review 

the agreement and comments received and decide whether to 

withdraw its acceptance of the agreement or make the Order final. 

 

According to the Commission=s complaint, one relevant line 

of commerce in which to analyze the effects of the proposed joint 

venture between FMC and Solutia is pure phosphoric acid, and 

the relevant geographic market for this product is the United 

States.  Pure phosphoric acid is used as an input into a wide 

variety of consumer and industrial products, ranging from cola 

beverages to cleaning compounds and metal treatments.  The 

complaint describes FMC=s and Solutia=s production and sale of 

pure phosphoric acid, and further describes how each of the 

companies sells pure phosphoric acid directly to end-customers 

and uses it internally in the manufacture of different types of 

phosphate salts.  According to the Commission=s complaint, FMC 

and Solutia compete with each other in the manufacture and sale 

of pure phosphoric acid directly to end-customers, and in the 

manufacture and sale of phosphate salts. 

 

The complaint alleges that the pure phosphoric acid market in 

the United States already is highly concentrated, and that the 

proposed joint venture would increase concentration in that 

market, as measured by the Herfindahl-Hirschman Index, by over 

450 points, to a level over 2500.  Furthermore, according to the 

complaint, new entry into this market is not likely. 
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The Commission=s complaint further states that the market for 

pure phosphoric acid is conducive to coordination, that producers 

already price independently of industry operating rates, and that 

producers target competitors= customers in retaliation against 

aggressive bidding as a means of deterring future competition.  

Furthermore, according to the complaint, prices for pure 

phosphoric acid are already the highest in the world.  The 

complaint also describes how Solutia=s agreement to purchase 

pure phosphoric acid from Emaphos, S.A. (AEmaphos@),  a new 

producer of pure phosphoric acid in Morocco,  makes Solutia the 

exclusive distributor in North America for Emaphos= pure 

phosphoric acid and restricts Emaphos from selling pure 

phosphoric acid to end-customers.  According to the complaint, 

this provision of Solutia=s agreement with Emaphos reduced the 

impact of potential competition from Emaphos in the United 

States market. 

 

According to the Commission=s complaint, another line of 

commerce in which to analyze the effects of the proposed joint 

venture is phosphorus pentasulfide.  Phosphorus pentasulfide, 

which is typically sold in a solid, flake form to customers, is used 

primarily in the manufacture of chemical additives for engine 

lubricating oils, and also is used to a smaller extent in the 

manufacture of different types of insecticides.  The complaint 

alleges that the only three companies that manufacture and sell 

phosphorus pentasulfide in the United States are Solutia, FMC 

and Rhodia, and Rhodia has announced that it is exiting the 

market.  Therefore, the proposed joint venture would create a 

monopoly in this line of commerce.  The complaint also states 

that the entry of new producers into this market is not likely.  The 

complaint therefore alleges that the proposed joint venture would 

likely be able to exercise market power on a unilateral basis. 

 

The proposed Order is designed to remedy the alleged 

anticompetitive effects of the joint venture in the United States 

markets for pure phosphoric acid and phosphorus pentasulfide, by 

requiring the divestiture to Prayon of Solutia=s phosphates plant in 
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Augusta, Georgia, and the divestiture to Peak of FMC=s 

phosphorus pentasulfide plant in Lawrence, Kansas. 

 

The Order would require respondents to divest the Augusta 

plant to Prayon within six months of the date that the Consent 

Agreement was accepted by the Commission. The Order would 

also require the respondents to provide Prayon with technology 

Solutia has used for manufacturing phosphates at the Augusta 

plant, and to divest other assets relating to the Augusta plant, 

including customer lists, contracts, and other intangible assets. 

 

Prayon, based in Belgium, is one of the world=s leading and 

lowest-cost producers of pure phosphoric acid.  It operates two 

low-cost solvent-extraction plants to produce pure phosphoric 

acid in Belgium, and also is a partner in Emaphos, which operates 

a new low-cost solvent-extraction plant in Morocco.  Prayon 

currently imports small volumes of pure phosphoric acid into the 

United States.  With the acquisition of Solutia=s Augusta plant, 

Prayon=s presence in the United States would become much 

stronger, providing it with a base from which to expand its sales 

of pure phosphoric acid.  Its competitive presence will also be 

enhanced by the Order=s requirement that respondents revise the 

existing contract between Solutia and Emaphos so as to remove 

the restrictions that prevent Emaphos from selling pure 

phosphoric acid to end-customers.  Emaphos= expansion in the 

United States through acquisition of the Augusta plant, and by 

virtue of the other provisions in the Order, will offset the loss of 

competition that would otherwise occur as a result of the joint 

venture. 

 

The Order would also require respondents to divest FMC=s 

phosphorus pentasulfide plant in Lawrence, Kansas to Peak within 

30 days of the date that the joint venture is formed.  The Order 

would require the respondents to provide Peak with technology 

FMC has used for manufacturing phosphorus pentasulfide at the 
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Lawrence plant, and to divest other assets relating to the 

Lawrence plant, including customer lists, contracts, and other 

intangible assets.  Because Peak will operate the phosphorus 

pentasulfide plant in Lawrence as part of a larger site that the joint 

venture will continue to own, and because Peak will rely on the 

joint venture for certain facilities and services, the proposed Order 

also contains several provisions designed to safeguard Peak=s 

competitive position, in part by providing Peak with the 

opportunity to provide for itself the services and facilities it needs 

to operate the phosphorus pentasulfide plant.  The proposed Order 

also contains a provision requiring the appointment of an interim 

trustee who would, for a period of two years, monitor the 

relationship at Lawrence to ensure that Peak has fair and full 

access to the services and facilities needed to operate the 

phosphorus pentasulfide plant.  

 

If the Commission, at the time that it issues the Order, notifies 

respondents that it does not approve of the manner of either 

divestiture, or of either Prayon or Peak as purchasers of the Assets 

To Be Divested, the proposed Order provides that respondents 

would have five months to divest either the Augusta plant or the 

phosphorus pentasulfide business to a different acquirer.  If 

respondents do not complete such divestiture in that period, a 

trustee would be appointed. 

 

The Order to Maintain Assets that is also included in the 

Consent Agreement requires that respondents preserve the Assets 

To Be Divested as viable and competitive operations until they 

are transferred to the Commission-approved acquirers.  It requires 

the respondents to maintain the viability and competitiveness of 

the Assets To Be Divested, and to conduct the businesses to be 

divested in the ordinary course of business.  Furthermore, it 

includes an obligation on respondents to build and maintain 

inventories of products at the Augusta and Lawrence plants 

consistent with regular business practice.  The Order to Maintain 

Assets also requires respondents to provide certain support to 

Prayon in advance of the divestiture of the Augusta plant, 

including agreements to toll produce phosphates at Augusta, to 
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allow Prayon to maintain an engineer at the Augusta site, and to 

provide certain information to Prayon regarding the Augusta 

operations. 

 

The Consent Agreement requires respondents to provide the 

Commission, within thirty (30) days of the date the Agreement is 

signed, with an initial report setting forth in detail the manner in 

which respondents will comply with the provisions relating to the 

divestiture of assets.  The proposed Order requires respondents to 

provide the Commission with a report of compliance with the 

Order within thirty (30) days following the date the Order 

becomes final and every thirty (30) days thereafter until they have 

complied with the divestiture requirements of the Order, and also 

requires annual compliance reports for 10 years. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed Order.  This analysis is not intended to constitute an 

official interpretation of the Consent Agreement or the proposed 

Order or in any way to modify the terms of the Consent 

Agreement or the proposed Order. 
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IN THE MATTER OF 
 

CMO DISTRIBUTION CENTERS OF AMERICA, INC., 
 ET AL. 

 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED 

VIOLATIONS OF SEC. 5 AND 12 OF THE FEDERAL TRADE 

COMMISSION ACT 

 
Docket C-3942; File No. 9823180 

Complaint, May 16, 2000--Decision, May 16, 2000 

 
This consent order prohibits Respondents CMO Distribution Centers and Kalon 

Samluonis from making any representation that CMO or any similar product:  

(1) is effective in the mitigation, treatment, prevention, or cure of arthritis; (2) 

provides significant relief from symptoms of arthritis, including pain, swelling, 

impaired mobility, or deformity; (3) is as effective as, or superior to, 

prescription medications for the treatment of arthritis or the relief of arthritis 

symptoms; (4) is effective in the treatment of multiple sclerosis, leukemia, 

lupus, emphysema, cancer, benign prostate hyperplasia, silicone breast disease, 

asthma, fibromyalgia, or scleroderma; or (5) is safe or has no adverse side 

effects, unless, at the time the representation is made, respondents possess and 

rely upon competent and reliable scientific evidence that substantiates the 

representation. The order also prohibits proposed respondents from making any 

representations about the performance, safety, efficacy, or health benefits of 

CMO or any other food, dietary supplement, or drug, or using the name 

“cmocure,” using the word “cure”, unless the respondents possess and rely 

upon competent, reliable scientific evidence substantiating the representation 

unless the claims are substantiated by competent and reliable scientific 

evidence. In addition, the order prohibits the proposed respondents from 

misrepresenting that a product or program is endorsed or approved by any 

governmental, professional, or private organization or association, or complies 

with standards or guidelines established by such organization or association, or 

the existence, contents, validity, results, conclusions, or interpretations of any 

test, study, or research, or the experience represented by any user testimonial or 

endorsement of any product or program represents the typical or ordinary 

experience of members of the public who use the product or program. 

 

Participants 

 

 For the Commission: Judith A. Shepherd, John Hoagland, 

Mike Eichorn, and BE. 
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 For the Respondents: Kirkpatrick Dilling, Dilling and Dilling, 

and George W. Burditt. 

 

COMPLAINT 

 

 The Federal Trade Commission, having reason to believe that 

CMO Distribution Centers of America, Inc. and Kalon Samulonis, 

individually and as an officer of the corporation, have violated the 

provisions of the Federal Trade Commission Act, and it appearing 

to the Commission that this proceeding is in the public interest, 

alleges: 

 

1. Respondent CMO Distribution Centers of America, Inc. is 

incorporated in the States of Florida and Michigan and maintains 

its principal place of business at 6479 Parkland Drive,  Sarasota, 

FL 34243. 

 

2. Respondent Kalon Samulonis is the President of the corporate 

respondent.  He formulates, directs, and controls the acts and 

practices of the corporate respondent, including the acts and 

practices alleged in this complaint.  His principal office or place 

of business is the same as that of the corporate respondent. 

 

3. Respondents have promoted, offered for sale, sold, and 

distributed to the public products containing a substance described 

as cetylmyristoleate, cerasomal-cis-9-cetylmyristoleate, cetyl 

myristoleate, or CMO, including products identified with the 

name “CMO™” [hereinafter referred to collectively as “CMO”].  

These products are “foods” and/or “drugs” within the meaning of 

Sections 12 and 15 of the Federal Trade Commission Act. 

 

4. The acts and practices of respondents alleged in this complaint 

have been in or affecting commerce, as "commerce" is defined in 

Section 4 of the Federal Trade Commission Act. 
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5. Respondents have disseminated or have caused to be 

disseminated advertisements or promotional materials for 

products containing CMO, including but not necessarily limited to 

the attached Exhibits A and B.  Advertisements for respondents’ 

CMO products have been disseminated through, among other 

media, a web site on the Internet.  These advertisements and 

promotional materials contain the following statements: 

 

 

A. Arthritis Treatment 

Breakthrough 

  [Depiction of  

   Product 

   Container] 

 

 

 

 

 

* * * 

The purpose of this web site is 

to give you the opportunity to 

learn about the arthritis 

treatment breakthrough called 

CMO™.  It is being hailed by 

doctors, the media and its users 

as the cure for arthritis.  It has 

taken 26 years to develope 

CMO™ and make it available 

to the public.  We urge you to 

explore this site and learn about 

this revolutionary new 

substance. 

 

* * * 

CMO. . . THE DISCOVERY 

 

In 1971, the predecessor of CMO™ capsules, was first 

discovered by a researcher at the National Institutes of 

Health. . . Eventually he discovered that when this 

substance was injected near the joints of lab animals it 

protected them from arthritis.  Many years later he 

contracted arthritis himself.  After his doctor could provide 

no further relief through conventional medicine, he 

successfully injected himself to permanently reverse his 

arthritic condition. 

 

* * * 
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[Depiction of 

 Scientist] 
 

 

 

 

 

 

 

 

 

 

 

 

The San Diego Clinic 

did the first clinical 

study on CMO™.  

That study proved 

CMO™ to be of great 

benefit to osteo, 

rheumatoid and 

reactive arthritis.  

Subsequent data 

proves its value for 

nearly all other forms 

of arthritis except 

gouty arthritis. 

 

 

 

* * * 

 

HOW IT WORKS 

 

In their October 28, 1996 issue, Time magazine reported 

on the three most promising developments in arthritis 

research.  The scientists participating in all three projects 

are intensely focused on intervening in the immune 

system’s involvement in the arthritic process.  According 

to doctors, that is exactly what CMO™ does.  It corrects 

the disease at the source in the immune system.  Dr. Len 

Sands the director of the San Diego Clinic says: “Unlike 

everything else made for arthritis, you don’t have to take it 

over and over again.  CMO™ is not a pain reliever, anti-

inflammatory, cortisone or other steroid.  CMO™ is an 

immunomodulator, it regulates your immune system.  

There’s never been anything like it before for arthritis.  

Instead of treating the symptoms of pain and 

inflammation, CMO™ capsules act directly against the 
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cause of arthritis, the memory T-cells in your immune 

system that create the attacks against your joints.  Once the 

error in your immune system is corrected by CMO™, the 

attacks on your joints stop and the pain and inflammation 

should be relieved forever.  Once the problems are 

corrected, they stay corrected and you no longer need 

CMO™ or other arthritis remedies.” 

 

WHY IT IS DIFFERENT 

 

CMO™ is not a conventional product.  There’s never been 

anything like it before.  It’s not a pain reliever, herb or 

anti-inflammatory. CMO™ is a natural immunomodulator.  

It has the unique ability to normalize the immune system.  

CMO™ acts directly to regulate and normalize the 

malfunctioning immune system and stop the arthritic 

process itself.  Once that occurs, the destruction stops, and 

the pain and inflammation are automatically relieved. 

Your body then has a chance to heal itself and return to 

normal. 

 

* * * 

 

CMO is: 

 

FAST 
 

LASTING RELIEF IS JUST A FEW DAYS AWAY 

Most users report significant relief in two weeks or less.  

Even in severe cases it rarely takes longer than 21 days. 

 

EASY 
 

ONLY ONE SET OF ORAL CAPSULES 

Take three capsules in the morning and then again at night 

for 16 days, then say goodbye to the problems of arthritis.  

Only one bottle is all that is needed in most cases. 
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SAFE 
NO SIDE EFFECTS 

CMO™ is not like the many medicines for arthritis that 

are toxic.  CMO™ is not even like the several types of 

vitamins that are toxic at high levels.  CMO™ has been 

tested and shown to have no ill effects whatsoever.  To 

date thousands upon thousands of people have used 

CMO™ to relieve the symptoms of arthritis and there are 

no reported ill effects from anyone. 

 

EFFECTIVE 
 

IT WORKS FOR ALMOST EVERYONE 

It works for both osteoarthritis and rheumatoid arthritis.  It 

works for all other types of arthritis except gouty arthritis.  

CMO™ has been effective on nearly everyone that does 

not have severe liver damage.  CMO™ almost always 

provides relief of pain, swelling and return of mobility.  In 

the clinical studies they found a few cases that only 

received 70% to 100% relief.  Relief provided by CMO™ 

was invaluable and the subjects were able to return to a 

normal life. 

 

NATURAL 
 

DRUG FREE PAIN RELIEF 

CMO™ is the commercial name for cerasomal-cis-9-

cetylmyristoleate.  It is naturally derived from beef.  

Similar substances have long been used in common foods 

including cheese and chocolate.  This treatment is 

accepted by the modern medical community.  It is natural, 

drug free and non-toxic. 
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PERMANENT 
 

TAKE CMO™ ONLY ONCE 

One bottle of capsules is all you should ever need for relief 

from the symptoms of arthritis for the rest of your life.  

Most affected persons need to take CMO™ for only a 

couple of weeks.  No further treatment or medicines are 

needed, not even CMO™.  Once CMO™ has done it’s 

work stopping arthritis the benefits continue for long 

periods of time as your body repairs and reverses the 

damage done by arthritis. 

 

* * * 

What do doctors say about CMO? 

 

Dr. Douglas wrote in his newsletter: “A New Miracle Cure for 

Arthritis ...now we have a new star on the horizon that promises 

as much (or more) than the old sure-cures.” 

 

Dr. Muller of Ferndale, Mich. says there’s a cure.  He knows, 

he’s taken it.  Dr. Muller had osteoarthritis for 30 years.  Bravely 

he forged ahead into the naturopathic remedy and tried CMO™.  

Dr. Muller is no longer troubled by arthritis. 

 

Dr. Hunt was so impressed by CMO™ he wrote a book called 

“Boom, You’re Well”.  In that book he says: “...rheumatoid 

arthritis damages tissues, causes extreme suffering, and premature 

death. ...If you have rheumatoid arthritis, or you know someone 

who has it, then you know I am reporting a miracle ... A 

MIRACLE.” 

 

Dr. Sands the director of the San Diego Clinic knows there’s a 

cure.  He’s taken it and now he says, “I was rescued from 

arthritis”.  In fact that is the name of his forthcoming book about 

CMO™.  In that book he says, “The arthritic process can be 

halted.  Arthritis can be reversed.  The pain and inflammation can 

be relieved.  And it’s all been done without any harmful side 

effects.” 
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What is the media saying about CMO? 

 

Books, Television News, Radio Health Talk Shows, Medical 

Newsletters and Scientific Journals all report CMO™ to be a 

revolutionary breakthrough! 

 

* * * 

What are people saying about CMO? 

 

“It’s a miracle!  Ten years with arthritis ... three in a wheelchair ... 

and now I’ve got a completely normal life again.  Just watch me 

make up for lost time.” 

 

* * * 

 

“Even as a doctor, I find CMO™ miraculous.  It cured my knee 

problems, and it’s performing every bit as well for my patients, 

too.  I’ve seen several ‘miracle cures’ already.” 

 

“After nine years of crippling pain, I can’t believe I’m actually 

skiing again.  CMO™ is truly incredible.” 

 

* * * 

“Imagine my agony.  I was a professional athlete all my life.  

CMO™ gave me back my life.  Even knee surgery didn’t do that 

for me.  It’s amazing how CMO™ ended up fixing all my joints.” 

 

FREQUENTLY ASKED QUESTIONS 

 

The following questions were answered by the doctors, staff and 

research associates of the San Diego Clinic: 
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* * * 

Will it correct deformities? 
 

Yes.  Deformed fingers and toes are often caused by inflammation 

which swells joints and pushes the bones out of place.  Reduction 

of the swelling alone improves appearance dramatically and often 

allows the dislocated bones to return to their normal positions.  

Extreme cases may require some physical therapy. 

 

What about really severe cases? 
 

Even most persons previously confined to bed or to wheelchairs 

have responded dramatically and are now no longer dependent on 

others for care.  A number of these cases received additional 

benefit from repeating the treatment one more time...  

 

* * * 

 

Is it expensive? 
 

The cost of the treatment is very modest.  Most arthritis victims 

are already spending more on pain and anti-inflammation 

medications in just a few months.  Since you usually need to take 

only one set of CMO capsules, it actually saves thousands of 

dollars in the long run. 

 

* * * 

Is CMO used for any other ailments? 
 

Current studies include CMO as a part of therapeutic protocol for 

other disorders with autoimmune components including multiple 

sclerosis, leukemia, lupus, emphysema, certain cancers, begin 

prostrate hyperplasia, silicon breast disease, and especially 

asthma. 
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* * * 

ORDERING 

 

* * * 

Toll free in the US: 1-800-909-CURE 

 

* * * 

Manufacturers Statement 

 

Modestly speaking, CMO™ is a revolutionary new product.  

CMO™ is naturally derived, it is sold only as a dietary 

supplement not intended to treat, cure, or diagnose any disease. 

 

[Exhibit A, http://home.earthlink.net/~cmocure /cmocure/] 

 

B. Letter of Introduction 

 

* * * 

This site contains exciting 

information about a naturally 

derived substance called CMO.  

It is being hailed by it’s users, 

doctors and the media as the 

cure for arthritis... 

 

 

 

 

 

[Depiction of Product 

Container] 

 

 

 

 

 

CMO has been clinically tested and found to relieve the 

symptoms of virtually all forms of arthritis except gouty arthritis.  

CMO is a one time treatment consisting of 100 capsules taken 

orally over a period of 16 days.  The benefits of CMO should last 

a lifetime.  CMO is reported to be effective on 80% of the people 

who have used it as a dietary supplement.  In clinical studies with 

a controlled diet, CMO has been reported to be effective on 96% 

of the people who have used it.  CMO can benefit almost 

everyone who suffers from arthritis with just one treatment.  The 

http://home.earthlink.net/
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treatment program is fast, easy, safe and very effective.  CMO can 

halt arthritis and prevent future pain, swelling and stiffness.  CMO 

can rescue someone from the physical damage that a future with 

arthritis holds.  

 

* * * 

The History and Discovery of CMO 

 

With the research concluded, effectiveness improved, medical 

community acceptance, imposters and counterfeiters in check, the 

television commercial finished, the books written, and the 

distribution arranged, CMO can finally finish it’s 26 year long 

journey from the point of discovery to benefit the general public. 

 

* * * 

Who says there’s a cure for arthritis? 
 

Time Magazine 
 

As we mentioned earlier in the CMO Information section, in their 

October 28, 1996 issue, Time magazine reported on the three 

most promising developments in arthritis research.  The scientists 

participating in all three projects are intensely focused on 

intervening in the immune system’s involvement in the arthritic 

process. 

 

According to doctors that is exactly what CMO does.  It corrects 

the disease at the source in the immune system and doesn’t 

require a lifetime maintenance program. 

 

* * * 

 

What will cure arthritis? 
 

Dr. Jason Theodosakis’ book The Arthritis Cure for gives the 

impression that glucosamine and chondroitin sulfate are the cure 

for arthritis.  In fact neither of those substances have any effect on 

arthritis...Even the Arthritis Foundation says The Arthritis Cure is 
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not recommended and they cannot recommend glucosamine and 

chondroitin sulfate as a treatment for osteoarthritis or any other 

form of arthritis. 

 

* * * 

Speaking of the Arthritis Foundation, they will neither confirm, 

nor deny that CMO is the cure for arthritis.  We are aware of 

several cases where CMO was presented members of the AF.  In 

turn, they were cured and presented CMO to AF staff.  To this 

day, despite the fact that CMO has cured some of their members, 

the only official comment the AF has made, was to suggest that 

when taking CMO, you should consult your physician before 

reducing steroids or other medications. 

 

According to doctors, clinical studies, users and the media, CMO 

would certainly seem like the most likely candidate to be given 

the true title being of a “cure” for arthritis.  When asking Dr. 

Sands if CMO is the only cure for arthritis he replies: 

 

“According to the Journal of Rheumatology (1993; 20:137-140) 

bone marrow transplants seem to have succeeded in curing two 

cases of arthritis.” 

 

* * * 

Research 
 

CMO Distribution Centers of America in conjunction with the 

San Diego Clinic act as a clearing house for all the latest 

information on CMO.  With this joint research effort, a network of 

communication is established between all medical professionals 

and distributors.  This allows for up to the minute information 

sharing.  This will facilitate the application of CMO to uses other 

than for arthritis.  Currently, studies for the use of CMO on other 

auto-immune diseases are in progress.  It is hoped that the Lupus 
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Foundation will conduct one such study.  We have offered to fund 

the protocol. 

 

Current studies of CMO as a part of therapeutic protocol for other 

diseases include asthma, sclerederma, fibromyalgia, lupus, 

emphysema, certain cancers, and benign prostrate hyperplasia. 

 

* * * 

Case Histories 

 

Condensed Highlights From Case Histories Recorded By The 

San Diego Clinic 

 

* * * 

From case history #33 
Medical Doctor.  Auto wreck ten years earlier damaged hip, 

caused limp and arthritis.  CMO relieved pain permanently in one 

day for the first time after many years.  The limp problem is 

irreparable.  Ordered CMO for his patients. 

 

* * * 

From case history #24 
Female.  Age 50.  Family history of arthritis.  Pain in shoulders.  

Severe pain, limited mobility, and gross swelling in hands and 

fingers.  By the third day of CMO, hands were free of pain, 

mobility had increased immensely, and finger swelling decreased 

so dramatically she had to have all her rings re-sized.  Repeated 

treatment three weeks later.  Totally free of pain and inflammation 

since.  For the first time in many years, she was recently delighted 

to experience a pain-free skiing holiday. 

 

* * * 

From case history #11 
Male.  Age 58.  Ex football player.  Clinically obese.  Had knee 

surgery three times about 15 years ago.  Had extreme pain upon 

lying down.  Often slept in a recliner chair instead.  With his first 

evening dose of CMO capsules, he slept soundly and arose the 



 CMO DISTRIBUTION CENTERS OF AMERICA, INC.,  ET AL. 1257 

 

 

 Complaint 

 

 

 
 

 

next morning completely free of pain.  He has enjoyed continuing 

pain-free remission ever since the first day. 

 

* * * 

From case history #32 
Female.  Age 66.  Rheumatoid arthritis rendered hands useless, 

gnarled, inflexible, agonizingly painful six years ago.  Pain 

relieved and full use of hands restored after five days of CMO. 

 

* * * 

Suggested Use 
 

* * * 

Methotrxate: 
 

. . .Request that your doctor allow you to discontinue these drugs 

for at least one week prior to starting CMO.  Consult with your 

physician before making any changes to your current medications. 

 

Steroids: 

 

. . .If you are taking cortisone or other steroids, advise your doctor 

that it would be better to avoid them or reduce their dosage levels.  

If not ask him about taking half doses.  Then as your pain 

disappears you may request that he discontinue them completely.  

Consult with your physician before making any changes in your 

current medications. 

 

* * * 

Marketing & Sales 

Market Information 
 

* * * 

Current studies of CMO as a part of therapeutic protocol for other 

diseases include asthma, sclerederma, fibromyalgia, lupus, 
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emphysema, certain cancers, and benign prostrate hyperplasia.  

The CMO Distribution Centers and San Diego Clinic team have 

dedicated themselves to that research and the results will expand 

the market potential of CMO to other diseases. 

 

[Exhibit B, http://home.earthlink.net/~cmocure/cmo/] 

 

6. Through the use of the web site address “cmocure,” the use of 

the telephone number “1-800-909-CURE,” and the means 

described in Paragraph 5, respondents have represented, expressly 

or by implication, that: 

 

A. CMO is effective in the mitigation, treatment, prevention, 

and cure of all forms of arthritis, except gouty arthritis. 

 

B. CMO relieves all symptoms of arthritis, including pain, 

impaired mobility, swelling, and deformity. 

 

C. CMO is as effective as, or superior to, prescription 

medications for the treatment of arthritis and the relief of 

arthritis symptoms. 

 

D. CMO is effective in the treatment of multiple sclerosis, 

leukemia, lupus, emphysema, cancer, benign prostate 

hyperplasia, silicone breast disease, asthma, fibromyalgia, 

and scleroderma. 

 

E. CMO is completely safe and without harmful side effects, 

even at extremely high doses. 

 

7. Through the means described in Paragraph 5, respondents 

have represented, expressly or by implication, that “case 

histories” and testimonials from consumers appearing in the 

advertisements or promotional materials for respondents’ CMO 

products reflect the typical or ordinary experience of members of 

the public who use the products. 
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8. Through the use of the web site address “cmocure,” the use of 

the telephone number “1-800-909-CURE,” and the means 

described in Paragraph 5, respondents have represented, expressly 

or by implication, that they possessed and relied upon a 

reasonable basis that substantiated the representations set forth in 

Paragraphs 6 and 7, at the time the representations were made. 

 

9. In truth and in fact, respondents did not possess and rely upon 

a reasonable basis that substantiated the representations set forth 

in Paragraphs 6 and 7, at the time the representations were made.  

For example, studies have not examined the efficacy of the 

ingredients in respondents’ CMO products in the prevention or 

cure of arthritis; or in comparison to prescription medications for 

the treatment of arthritis or the relief of arthritis symptoms; or in 

the treatment of  multiple sclerosis, leukemia, lupus, emphysema, 

cancer, benign prostate hyperplasia, silicone breast disease, 

asthma, fibromyalgia, or scleroderma.  In addition, there is 

insufficient information available to determine the reliability of 

other purported studies or the applicability of such studies to the 

respondents’ products.  Therefore, the representation set forth in 

Paragraph 8 was, and is, false or misleading. 

 

10. Through the means described in Paragraph 5, respondents 

have represented, expressly or by implication, that: 

 

A. Clinical studies prove that CMO is a safe and effective 

treatment for virtually all forms of arthritis except gouty 

arthritis. 

 

B. CMO is accepted by the medical community. 

 

C. Time magazine reported in its October 28, 1996 issue that 

CMO™ is one of the most promising developments in 

arthritis research. 

 



1260 FEDERAL TRADE COMMISSION DECISIONS 

 VOLUME 129 

 

 Complaint 

 

 

D. The Arthritis Foundation has not commented on CMO, 

except to suggest that when taking CMO, patients should 

consult their physicians before reducing steroids or other 

medications.  

 

11. In truth and in fact, 

 

A. CMO has not been proved in clinical studies to be a safe 

and effective treatment for virtually all forms of arthritis 

except gouty arthritis. 

 

B. CMO is not accepted by the medical community. 

 

C. Time magazine did not report in its October 28, 1996 issue 

that CMO™ is one of the most promising developments in 

arthritis research. 

 

D. The Arthritis Foundation has not refrained from comment 

on CMO.  In its Public Information Memo, P.I. Memo 97-

07 (Oct. 31, 1997), the Arthritis Foundation stated: 

 

The Arthritis Foundation cannot recommend 

cerasomal-cis-9-cetylmyristoleate and related products 

as a treatment for any form of arthritis. . . Cerasomal-

cis-9-cetylmyristoleate and related products are an 

unproven remedy. . . People with arthritis should seek 

proper medical care from their family physician or a 

rheumatologist.  They should check with their doctor 

before self-treating with unproven remedies claimed to 

help arthritis. . . People on medications such as 

corticosteroids or methotrexate should be especially 

cautious about using cerasomal-cis-9-cetylmyristoleate 

and related products and consult their physician. 

 

Therefore, the representations set forth in paragraph 10 were, and 

are, false or misleading. 
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12. The acts and practices of respondents, as alleged in this 

complaint, constitute unfair or deceptive acts or practices, and the 

making of false advertisements, in or affecting commerce, in 

violation of Sections 5(a) and 12 of the Federal Trade 

Commission Act. 

 

THEREFORE, the Federal Trade Commission this sixteenth 

day of May, 2000, has issued this complaint against respondents. 

 

 By the Commission. 
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DECISION AND ORDER 

 

The Federal Trade Commission having initiated an 

investigation of certain acts and practices of the respondents 

named in the caption hereof, and the respondents having been 

furnished thereafter with a copy of a draft of complaint which the 

Bureau of Consumer Protection proposed to present to the 

Commission for its consideration and which, if issued by the 

Commission, would charge respondents with violation of the 

Federal Trade Commission Act; and 

 

The respondents and counsel for the Commission having 

thereafter executed an agreement containing a consent order, an 

admission by the respondents of all the jurisdictional facts set 

forth in the aforesaid draft of complaint, a statement that the 

signing of said agreement is for settlement purposes only and does 

not constitute an admission by respondents that the law has been 

violated as alleged in such complaint, or that the facts as alleged 

in such complaint, other than jurisdictional facts, are true, and 

waivers and other provisions as required by the Commission=s 

Rules; and 

 

The Commission having thereafter considered the matter and 

having determined that it had reason to believe that the 

respondents have violated the Act, and that a complaint should 

issue stating its charges in that respect, and having thereupon 

accepted the executed consent agreement and placed such 

agreement on the public record for a period of thirty (30) days, 

now in further conformity with the procedure prescribed in ' 2.34 

of its Rules, the Commission hereby issues its complaint, makes 

the following jurisdictional findings and enters the following 

order: 
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1. Respondent CMO Distribution Centers of America, Inc., is a 

Michigan and Florida corporation with its principal office or place 

of business at 6479 Parkland Drive, Sarasota, FL 34243. 

 

2. Respondent Kalon Samulonis is the President of the corporate 

respondent.  Individually or in concert with others, he formulates, 

directs, or controls the policies, acts, or practices of the 

corporation.  His principal office or place of business is the same 

as that of the corporate respondent. 

 

3. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of the respondents, and the 

proceeding is in the public interest. 

 

ORDER 

 

DEFINITIONS 

 

For purposes of this order, the following definitions shall 

apply: 

 

1. "Competent and reliable scientific evidence" shall mean tests, 

analyses, research, studies, or other evidence based on the 

expertise of professionals in the relevant area, that has been 

conducted and evaluated in an objective manner by persons 

qualified to do so, using procedures generally accepted in the 

profession to yield accurate and reliable results. 

 

2. "CMO@ shall mean any product or substance that contains or 

purports to contain cetylmyristoleate (also known as cetyl 

myristoleate) or ACMO,@ any analogue of cetylmyristoleate, or 

any formulation of cetyl alcohol and myristoleic acid, including 

but not limited to CMOJ. 

 

3. Unless otherwise specified, "respondents" shall mean CMO 

Distribution Centers of America, Inc. (ACDC@), its successors and 

assigns; Kalon Samulonis, individually and as an officer of the 
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corporation; and each of their agents, representatives and 

employees. 

 

4. "Clearly and prominently" shall mean as follows: 

 

A. In an advertisement communicated through an electronic 

medium (such as television, video, radio, and interactive 

media such as the Internet and online services), the 

disclosure shall be presented simultaneously in both the 

audio and video portions of the advertisement.  Provided, 

however, that in any advertisement presented solely 

through video or audio means, the disclosure may be made 

through the same means in which the ad is presented.  The 

audio disclosure shall be delivered in a volume and 

cadence sufficient for an ordinary consumer to hear and 

comprehend it.  The video disclosure shall be of a size and 

shade, and shall appear on the screen for a duration, 

sufficient for an ordinary consumer to read and 

comprehend it.  In addition to the foregoing, in interactive 

media the disclosure shall also be unavoidable and shall be 

presented prior to the consumer incurring any financial 

obligation. 

 

B. In a print advertisement, promotional material, or 

instructional manual, the disclosure shall be in a type size 

and location sufficiently noticeable for an ordinary 

consumer to read and comprehend it, in print that contrasts 

with the background against which it appears. 

 

C. On a product label, the disclosure shall be in a type size 

and location sufficiently noticeable for an ordinary 

consumer to read and comprehend it, in print that contrasts 

with the background against which it appears. 
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The disclosure shall be in understandable language and syntax.  

Nothing contrary to, inconsistent with, or in mitigation of the 

disclosure shall be used in any advertisement or on any label. 

 

5. APurchaser@ shall mean any transferee of any product covered 

by this order who purchased such product from respondents or 

any of respondents= distributors for personal use or for the use of a 

member of the purchaser=s family. 

 

6. ACommerce@ shall mean as defined in Section 4 of the Federal 

Trade Commission Act, 15 U.S.C. ' 44. 

 

I. 
 

IT IS ORDERED that respondents, directly or through any 

partnership, corporation, subsidiary, division, or other device, 

including franchisees, licensees or distributors, in connection with 

the manufacturing, labeling, advertising, promotion, offering for 

sale, sale, or distribution of CMO or any substantially similar 

product, in or affecting commerce, shall not represent, in any 

manner, expressly or by implication, that such product:  

 

A. Is effective in the mitigation, treatment, prevention and 

cure of arthritis; 

 

B. Provides significant relief from symptoms of arthritis, 

including pain, swelling, impaired mobility, or deformity; 

 

C. Is as effective as, or superior to, prescription medications 

for the treatment of arthritis or the relief of arthritis 

symptoms; 

 

D. Is effective in the treatment of multiple sclerosis, 

leukemia, lupus, emphysema, cancer, benign prostate 

hyperplasia, silicone breast disease, asthma, fibromyalgia, 

or scleroderma; or 

 

E. Is safe or has no harmful side effects; 
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unless, at the time the representation is made, respondents possess 

and rely upon competent and reliable scientific evidence that 

substantiates the representation. 

 

II. 
 

IT IS FURTHER ORDERED that respondents, directly or 

through any partnership, corporation, subsidiary, division, or other 

device, including franchisees, licensees or distributors, in 

connection with the manufacturing, labeling, advertising, 

promotion, offering for sale, sale, or distribution of CMO 

products or any other food, dietary supplement or drug, as Afood@ 
and Adrug@ are defined in Section 15 of the Federal Trade 

Commission Act, or program, in or affecting commerce, shall not 

make any representation, in any manner, expressly or by 

implication, about the performance, safety, efficacy or health 

benefits of any such product or program, unless, at the time the 

representation is made, respondents possess and rely upon 

competent and reliable scientific evidence that substantiates the 

representation. 

 

III. 
 

IT IS FURTHER ORDERED that respondents, directly or 

through any partnership, corporation, subsidiary, division, or other 

device, including franchisees, licensees or distributors, in 

connection with the manufacturing, labeling, advertising, 

promotion, offering for sale, sale, or distribution of CMO 

products or any other food, dietary supplement or drug, as Afood@ 
and Adrug@ are defined in Section 15 of the Federal Trade 

Commission Act, or program, in or affecting commerce, shall not 

use the name Acmocure,@ use the word Acure@ in an address or 

telephone number, or use any other name, address, or telephone 

number that represents expressly or by implication, that the 



1360 FEDERAL TRADE COMMISSION DECISIONS 

 VOLUME 129 

 

 Decision and Order 

 

 

product will cure any disease or health-related condition, unless, 

at the time the representation is made, respondents possess and 

rely upon competent and reliable scientific evidence that 

substantiates the representation. 

 

IV. 
 

IT IS FURTHER ORDERED that respondents, directly or 

through any partnership, corporation, subsidiary, division, or other 

device, including franchisees, licensees, or distributors, in 

connection with the advertising, promotion, offering for sale, sale, 

or distribution of any product or program in or affecting 

commerce, shall not misrepresent, in any manner, expressly or by 

implication, that such product or program is endorsed or approved 

by any governmental, professional, or private organization or 

association, or complies with or meets standards or guidelines for 

such products or programs established by any such organization 

or association. 

 

V. 
 

IT IS FURTHER ORDERED that respondents, directly or 

through any partnership, corporation, subsidiary, division, or other 

device, including franchisees, licensees, or distributors, in 

connection with the advertising, promotion, offering for sale, sale, 

or distribution of any product or program in or affecting 

commerce, shall not misrepresent, in any manner, expressly or by 

implication, the existence, contents, validity, results, conclusions 

or interpretations of any test, study, or research. 

 

VI. 
 

IT IS FURTHER ORDERED that respondents, directly or 

through any partnership, corporation, subsidiary, division, or other 

device, including franchisees, licensees or distributors, in 

connection with the manufacturing, labeling, advertising, 

promotion, offering for sale, sale, or distribution of any product or 

program in or affecting commerce, shall not represent, in any 
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manner, expressly or by implication, that the experience 

represented by any user testimonial or endorsement of the product 

or program represents the typical or ordinary experience of 

members of the public who use the product or program, unless: 

 

A. At the time it is made, respondents possess and rely upon 

competent and reliable scientific evidence that 

substantiates the representation; or 

 

B. Respondents disclose, clearly and prominently, and in 

close proximity to the endorsement or testimonial, either: 

 

1. What the generally expected results would be for users 

of the product or program; or 

 

2. The limited applicability of the endorser's experience 

to what consumers may generally expect to achieve, 

that is, that consumers should not expect to experience 

similar results. 

 

For purposes of this Part, "endorsement" shall mean as defined in 

16 C.F.R. ' 255.0(b). 

 

VII. 
 

Nothing in this order shall prohibit respondents from making 

any representation for any product that is specifically permitted in 

the labeling for such product by regulations promulgated by the 

Food and Drug Administration pursuant to the Nutrition Labeling 

and Education Act of 1990. 
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VIII. 
 

Nothing in this order shall prohibit respondents from making 

any representation for any drug that is permitted in the labeling 

for such drug under any tentative final or final standard 

promulgated by the Food and Drug Administration or under any 

new drug application approved by the Food and Drug 

Administration. 

 

IX. 
 

IT IS FURTHER ORDERED that: 

 

A. Respondents shall not disseminate to any distributor any 

material containing any representations prohibited by this 

order. 

 

B. Respondents shall not, directly or indirectly, authorize any 

distributor to make any representations prohibited by this 

order. 

 

C. Within thirty (30) days after service of this order, 

respondents shall send by first class mail, with postage 

prepaid, two exact copies of the notice attached hereto as 

Attachment A to each distributor with whom respondents 

have done business between January 1, 1996, and the date 

of service of this order, to the extent that such distributor 

is known to respondents through a diligent search of their 

records, including but not limited to computer files, sales 

records, and inventory lists.  The mailing shall not include 

any other documents.  For purposes of this mailing, 

respondents shall treat as a distributor any person: 

 

1. Who purchased a CMO product from respondents for 

resale; 
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2. Who purchased a CMO product from respondents at a 

discounted or wholesale price unavailable to the 

general public at the time of the purchase; or 

 

3. Who purchased more than twelve (12) bottles or 

packages of CMO products from respondents within 

any twelve (12) month period. 

 

Respondents shall require each distributor with whom they 

did business between January 1, 1996, and the date of 

service of this order, to execute and return a copy of 

Attachment A as a condition of remaining or once again 

becoming a distributor of CDC. 

 

D. For a period of three (3) years following service of this 

order, respondents shall provide two exact copies of the 

notice attached hereto as Attachment B to each new 

distributor with whom respondents do business after the 

service of this order. Such notice shall be sent with the 

first shipment of respondents= products or programs.  

Respondents shall require each new distributor to execute 

and return a copy of the letter as a condition of being a 

distributor of CDC. 

 

E. Respondents shall require distributors to submit to 

respondents all advertising and promotional materials and 

claims for any products or programs covered by this order 

for review prior to their dissemination and publication.  

Respondents shall not authorize distributors to disseminate 

these materials and claims unless they are in compliance 

with this order. 

 

Respondents may also comply with the obligations set 

forth above in this Subpart by: 
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1. disseminating to distributors marketing materials that 

comply with this order; and 

 

2. requiring those distributors to submit for review all 

advertising and promotional materials for a particular 

product or program covered by this order that contain 

representations that are not substantially similar to the 

representations for the same product or program 

contained in the advertising and promotional materials 

most recently forwarded to the distributors by 

respondents. 

 

F. Respondents shall use reasonable efforts to monitor 

distributors= advertising and promotional activities.  In the 

event that respondents receive any information that, 

subsequent to receipt of Attachment A or Attachment B 

pursuant to Subparts C and D of this Part, any distributor 

is using or disseminating any advertisement or 

promotional material or making any oral statement that 

contains any representation prohibited by this order, 

respondents shall immediately terminate said distributor=s 

right to market respondents= products or programs, and 

immediately provide, by certified mail, all relevant 

information, including name, address, and telephone 

number of the company at issue, the nature of the 

violation, and any relevant materials used or disseminated, 

to the Associate Director, Division of Enforcement, 

Federal Trade Commission, Washington, D.C. 20580. 

 

X. 
 

IT IS FURTHER ORDERED that respondents shall refund the 

full purchase price of their CMO products, including shipping and 

handling and applicable taxes, to each eligible purchaser who 

requests a refund, under the following terms and conditions: 
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A. Within thirty (30) days after service of this order, 

respondents shall send by first class mail, with postage 

prepaid, an exact copy of the notice attached hereto as 

Attachment C, showing the date of mailing to each 

purchaser other than a distributor as defined in Part IX, 

who purchased respondents= CMO products between 

January 1, 1996, and the date respondents executed this 

order, to the extent that such purchaser is known to 

respondents through a diligent search of their records, 

including but not limited to computer files, sales records, 

and inventory lists.  The mailing shall not include any 

other documents. 

 

B. If any purchaser other than a distributor as defined in Part 

IX, within one hundred and twenty (120) days of the 

service of this order, makes a request for a refund 

substantially in the form of the request contained in 

Attachment C, and respondents= diligent inquiry and 

examination of the corporate respondent=s books and 

records reasonably substantiates the purchaser=s claim of 

purchase or the purchaser provides proof of purchase, 

including but not limited to any of the following:  return of 

goods or packaging, canceled check(s), credit card 

invoice(s) or receipt(s), the refund shall be paid within 

fifteen (15) business days of respondents= receipt of the 

refund request. 

 

XI. 
 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall, no 

later than one hundred eighty (180) days after the date of service 

of this order, send by certified mail a monitoring report, in the 

form of a sworn affidavit executed on behalf of respondents, to 

the Associate Director, Division of Enforcement, Bureau of 
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Consumer Protection, Federal Trade Commission, Washington, 

D.C. 20580.  This report shall specify the steps respondents have 

taken to comply with the terms of Part X of this order and shall 

state, without limitation: 

 

A. The name and address of each purchaser from whom 

respondents received a refund request; 

 

B. The date on which each request was received, the amount 

of the refund request, and the amount of the refund 

provided by respondents to each such purchaser; 

 

C. The status of any disputed refund request and the 

identification of each purchaser whose refund request is 

disputed, by name, address, and amount of the claim; and 

 

D. The total amount of refunds paid by respondents. 

 

XII. 

 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall, for 

five (5) years after the last correspondence to which they pertain, 

maintain and upon request make available to the Federal Trade 

Commission for inspection and copying: Copies of all notification 

letters sent to distributors, communications between respondents 

and distributors referring or relating to the requirements of Part 

IX, and any other materials created pursuant to Parts IX or X of 

this order. 

 

XIII. 
 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall, for 

five (5) years after the last date of dissemination of any 

representation covered by this order, maintain and upon request 

make available to the Federal Trade Commission for inspection 

and copying: 
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A. All advertisements and promotional materials containing 

the representation; 

 

B. All materials that were relied upon in disseminating the 

representation; and 

 

C. All tests, reports, studies, surveys, demonstrations, or 

other evidence in their possession or control that 

contradicts, qualifies, or calls into question the 

representation, or the basis relied upon for the 

representation, including complaints and other 

communications with consumers or with governmental or 

consumer protection organizations. 

 

XIV. 
 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall 

deliver a copy of this order to all current and future principals, 

officers, directors, and managers, and to all current and future 

employees, agents, and representatives having responsibilities 

with respect to the subject matter of this order, and shall secure 

from each such person a signed and dated statement 

acknowledging receipt of the order.  Respondents shall deliver 

this order to current personnel within thirty (30) days after the 

date of service of this order, and to future personnel within thirty 

(30) days after the person assumes such position or 

responsibilities. 

 

XV. 
 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall 

notify the Commission at least thirty (30) days prior to any change 
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in the corporation(s) that may affect compliance obligations 

arising under this order, including but not limited to dissolution, 

assignment, sale, merger, or other action that would result in the 

emergence of a successor corporation; the creation or dissolution 

of a subsidiary, parent, or affiliate that engages in any acts or 

practices subject to this order; the proposed filing of a bankruptcy 

petition; or a change in the corporate name or address.  Provided, 

however, that, with respect to any proposed change in the 

corporation about which respondents learn less than thirty (30) 

days prior to the date such action is to take place, respondents 

shall notify the Commission as soon as is practicable after 

obtaining such knowledge.  All notices required by this Part shall 

be sent by certified mail to the Associate Director, Division of 

Enforcement, Bureau of Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 

 

XVI. 
 

IT IS FURTHER ORDERED that respondent CDC and its 

successors and assigns, and respondent Kalon Samulonis shall, 

within sixty (60) days after the date of service of this order, and at 

such other times as the Federal Trade Commission may require, 

file with the Commission a report, in writing, setting forth in 

detail the manner and form in which they have complied with this 

order. 

 

XVII. 
 

This order will terminate on May 16, 2020, or twenty (20) 

years from the most recent date that the United States or the 

Federal Trade Commission files a complaint (with or without an 

accompanying consent decree) in federal court alleging any 

violation of the order, whichever comes later; provided, however, 

that the filing of such a complaint will not affect the duration of: 

 

A. Any Part in this order that terminates in less than twenty 

(20) years; 
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B. This order's application to any respondent that is not 

named as a defendant in such complaint; and 

 

C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

 

Provided, further, that if such complaint is dismissed or a federal 

court rules that the respondent did not violate any provision of the 

order, and the dismissal or ruling is either not appealed or upheld 

on appeal, then the order will terminate according to this Part as 

though the complaint had never been filed, except that the order 

will not terminate between the date such complaint is filed and the 

later of the deadline for appealing such dismissal or ruling and the 

date such dismissal or ruling is upheld on appeal. 

 

By the Commission. 
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ATTACHMENT A 

 

LETTER TO DISTRIBUTORS WITH WHOM RESPONDENTS 

HAVE DONE BUSINESS PRIOR TO SERVICE OF THIS 

ORDER 

 

[To be printed on letterhead of CMO Distribution Centers of 

America, Inc.] 

 

[Name and address of recipient]   [Date] 

 

Dear [recipient=s name] 

 

It is against the law to make false claims about any product or to 

make any health-related claims about any product of CMO 

Distribution Centers of America, Inc., which are not substantiated 

by competent and reliable scientific evidence.  Competent and 

reliable scientific evidence is defined as tests, research, studies, or 

other evidence, based on the expertise of professionals in the 

relevant area, that has been conducted and evaluated in an 

objective manner by persons qualified to do so, using procedures 

generally accepted in the profession to yield accurate and reliable 

results.  Anecdotal evidence and consumer testimonials are not 

considered competent and reliable scientific evidence. 

 

The Federal Trade Commission has determined that it has reason 

to believe that claims that CMO Distribution Centers of America, 

Inc.=s cetyl myristoleate (ACMO@) products are effective in the 

treatment, relief, mitigation, prevention, or cure of arthritis and 

other health conditions are not substantiated by competent and 

reliable scientific evidence.  As a result of this determination, 

CMO Distribution Centers of America, Inc., has agreed to send 

this letter to its current and former distributors and institute 

certain procedures, described below. 
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CMO Distribution Centers of America, Inc., intends to abide by 

the law and demands that its distributors do the same.  Therefore, 

as a condition of your future purchase of CMO Distribution 

Centers of America, Inc.=s products intended for distribution, or 

resale, or recommendation to others in the context of a 

professional or commercial relationship, you must agree not to 

use, rely on, or distribute any advertising or promotional materials 

containing false or unsubstantiated claims.  You must further 

agree not to make false or unsubstantiated oral representations 

with regard to any product or program of CMO Distribution 

Centers of America, Inc.  You must also notify your customers 

who purchase the products for redistribution to do the same.  If 

you or those customers use such materials or make such 

representations we will stop doing business with you. 

 

In order that CMO Distribution Centers of America, Inc., may 

assure itself that you are in compliance with the aforesaid 

requirements, you must, as a condition of distributing the 

Company=s products, agree to submit to CMO Distribution 

Centers of America, Inc., in advance and prior to use, 

dissemination, or publication, all advertisements or promotional 

materials that you intend to use, publish, or disseminate with 

regard to any CMO Distribution Centers of America, Inc., product 

or program.  In addition, you must furnish us with the URL 

(Internet address) of any web site you intend to use in connection 

with the marketing or promotion of our products. You must 

further agree not to use, disseminate, or publish any such 

advertisement or promotional materials without our prior 

approval.  We may, in our discretion, send you materials you are 

authorized to use in your advertising. 

 

Should you fail or refuse to comply with the terms of this letter, 

we will not do business with you.  Furthermore, if CMO 

Distribution Centers of America, Inc., has reason to believe that 

you have misrepresented or made claims with respect to any of 
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our products that are false or not substantiated by competent and 

reliable scientific evidence, CMO Distribution Centers of 

America, Inc., will report your violation to the Federal Trade 

Commission.  Please sign, date, and return the enclosed copy of 

this letter to CMO Distribution Centers of America, Inc., 6479 

Parkland Drive, Sarasota, FL 34243, acknowledging your receipt 

of this letter and your agreement to the terms set forth herein. 

 

Thank you very much for your cooperation. 

 

Sincerely, 

 

 

 

                                                             

Kalon Samulonis 

President 

 

 

ACKNOWLEDGMENT AND AGREEMENT 

 

The undersigned acknowledges receipt of this letter and hereby 

agrees to its terms and conditions. 

 

 

 

 

                                                                                                        

Date        Signature 

 

 

                                                                            

      Title 
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ATTACHMENT B 

 

LETTER TO DISTRIBUTORS WITH WHOM RESPONDENTS 

HAVE DONE BUSINESS SINCE RESPONDENTS 

EXECUTED THIS ORDER 

 

 

[To be printed on letterhead of CMO Distribution Centers of 

America, Inc.] 

 

[Name and address of recipient]   [Date] 

 

Dear [recipient=s name] 

 

It is against the law to make false claims about any product or to 

make any health-related claims about any product of CMO 

Distribution Centers of America, Inc., which are not substantiated 

by competent and reliable scientific evidence.  Competent and 

reliable scientific evidence is defined as tests, research, studies, or 

other evidence, based on the expertise of professionals in the 

relevant area, that has been conducted and evaluated in an 

objective manner by persons qualified to do so, using procedures 

generally accepted in the profession to yield accurate and reliable 

results.  Anecdotal evidence and consumer testimonials are not 

considered competent and reliable scientific evidence. 

 

The Federal Trade Commission has determined that it has reason 

to believe that claims made in the past that CMO Distribution 

Centers of America, Inc.=s CMO products are effective in the 

treatment, relief, mitigation, prevention, or cure of arthritis and 

other health conditions are not substantiated by competent and 

reliable scientific evidence.  As a result of this determination, 

CMO Distribution Centers of America, Inc., has agreed to send 

this letter to its customers who purchase the Company=s product 

for distribution or resale. 
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CMO Distribution Centers of America, Inc., intends to abide by 

the law and demands that its distributors do the same.  Therefore, 

as a condition of your purchase of CMO Distribution Centers of 

America, Inc.=s products intended for distribution, or resale, or 

recommendation to others in the context of a professional or 

commercial relationship, you must agree not to use, rely on, or 

distribute any advertising or promotional materials containing 

false or unsubstantiated claims.  You must further agree not to 

make false or unsubstantiated oral representations with regard to 

any product or program of CMO Distribution Centers of America, 

Inc.  You must also notify your customers who purchase the 

products for redistribution to do the same.  If you or those 

customers use such materials or make such representations, we 

will stop doing business with you. 

 

In order that CMO Distribution Centers of America, Inc., may 

assure itself that you are in compliance with the aforesaid 

requirements, you must, as a condition of distributing the 

Company=s products, agree to submit to CMO Distribution 

Centers of America, Inc., in advance and prior to use, 

dissemination, or publication, all advertisements or promotional 

materials that you intend to use, publish, or disseminate with 

regard to any product of CMO Distribution Centers of America, 

Inc.  In addition, you must furnish us with the URL (Internet 

address) of any web site you intend to use in connection with the 

marketing or promotion of our products.  You must further agree 

not to use, disseminate, or publish any such advertisement or 

promotional materials without our prior approval.  We may, in our 

discretion, send you materials you are authorized to use in your 

advertising. 

 

Should you fail or refuse to comply with the terms of this letter, 

we will not do business with you.  Furthermore, if CMO 

Distribution Centers of America, Inc., has reason to believe that 

you have misrepresented or made claims with respect to any of 

our products that are false or not substantiated by competent and 

reliable scientific evidence, CMO Distribution Centers of 
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America, Inc., will report your violation to the Federal Trade 

Commission. 

 

Please sign, date, and return the enclosed copy of this letter to 

CMO Distribution Centers of America, Inc., 6479 Parkland Drive, 

Sarasota, FL 34243, acknowledging your receipt of this letter and 

your agreement to the terms set forth herein. 

 

Thank you very much for your cooperation. 

 

 

                                                             

Kalon Samulonis 

President 

 

 

 

ACKNOWLEDGMENT AND AGREEMENT 

 

The undersigned acknowledges receipt of this letter and hereby 

agrees to its terms and conditions. 

 

 

 

 

                                                                                                        

Date        Signature 

 

 

                                                                       

    Title
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ATTACHMENT C 

 

LETTER TO CUSTOMERS (OTHER THAN DISTRIBUTORS) 

WITH WHOM RESPONDENTS HAVE DONE BUSINESS 

PRIOR TO EXECUTING THIS ORDER 

 

[To be printed on letterhead of CMO Distribution Centers of 

America, Inc.] 

 

[Name and address of recipient]   [Date] 

 

Dear [recipient=s name] 

 

 

The Federal Trade Commission has determined that it has reason 

to believe that claims made in the past that CMO Distribution 

Centers of America, Inc.=s cetyl myristoleate (ACMO@) products 

are effective in the treatment, relief, mitigation, prevention, or 

cure of arthritis and other health conditions are not substantiated 

by competent and reliable scientific evidence.  As a result of this 

determination, CMO Distribution Centers of America, Inc., has 

agreed to send this letter to its retail customers and former 

customers and institute the refund program described below. 

 

If your purchase of CMO Distribution Centers of America, Inc., 

CMO products was intended for the personal use of you or your 

family and not for distribution, or resale, or for recommendation 

to others in the context of a professional or commercial 

relationship, you may be entitled to a refund of the purchase price, 

together with any shipping and handling charges and  applicable 

sales taxes.  As part of its agreement with the Federal Trade 

Commission, CMO Distribution Centers of America, Inc., has 

agreed to offer refunds to certain customers who verify that they 

purchased CMO Distribution Centers of America, Inc.=s CMO 

products for their own use or the use of their families and did not 

offer the products for resale, and that they are not satisfied with 

the purchase. 
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To claim a refund, please complete the attached form, or a copy of 

it, and return it to the indicated address within ninety (90) days of 

the date of this letter.  If possible, please indicate on the form the 

price you  paid for the products you purchased, including any 

shipping or handling charges or sales taxes; and you may submit 

copies of any documentation substantiating the expense.  If you 

do not supply this information, we will calculate your refund from 

our records.  

 

We will honor all eligible, undisputed claims within fifteen (15) 

business days after receiving them. 

 

Sincerely, 

 

 

Kalon Samulonis 

President 
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To apply for a refund: 

 

Complete the form below, or make a copy of it.  Please print 

legibly. 

Return the form to CMO Distribution Centers of America, Inc., 

6479 Parkland Drive, Sarasota, FL 34243, no later than ninety 

(90) days after the date of this letter. 

 

 

To:  CMO Distribution Centers of America, Inc., 6479 Parkland 

Drive, Sarasota, FL 34243 

 

From:                                                                 (Name) 

 

                                                             (Mailing Address) 

 

                                                (City, State, and Zip Code) 

 

                                                          (Telephone Number) 

 

I purchased one or more cetyl myristoleate (CMO) products made 

or distributed by your company, for my personal use or the use of 

persons in my family.  I am not satisfied with the purchase.  

 

Please refund my purchase price of $                   (amount, if 

known), together with the amounts I was charged for shipping and 

handling $                (amount, if known) and sales tax $              

(amount, if known). 

 

 

 

                                                                                                    

Date        Signature
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Analysis of Proposed Consent Order to Aid Public Comment 

 

The Federal Trade Commission has accepted, subject to final 

approval, an agreement to a proposed Consent Order (Aproposed 

order@) from CMO Distribution Centers of America, Inc., and 

Kalon Samulonis, individually and as an officer of CMO 

Distribution Centers of America, Inc. 

 

The proposed consent order has been placed on the public 

record for thirty (30) days for the reception of comments by 

interested persons.  Comments received during this period will 

become part of the public record.  After thirty (30) days, the 

Commission will again review the agreement and will decide 

whether it should withdraw from the agreement or make final the 

agreement=s proposed order. 

 

This matter concerns advertisements on the Internet for a 

product called ACMO,@ described as a form of cetylmyristoleate, 

said to be derived from beef.  CMO is purportedly useful in the 

treatment or cure of arthritis and other diseases.  According to the 

proposed respondents= advertising, CMO affects the human 

immune system in one or two courses of treatment, each lasting 

less than three weeks.  The proposed respondents claimed their 

product permanently relieves the symptoms of osteoarthritis and 

rheumatoid arthritis and reverses the effects of the disease.  CMO 

was also claimed to be useful for the treatment, mitigation, 

prevention, and cure of most forms of arthritis and a number of 

other diseases. 

 

The Commission=s complaint charges that the proposed 

respondents engaged in deceptive advertising in violation of 

Sections 5 and 12 of the FTC Act by making unsubstantiated 

claims that their CMO products: (1) are effective in the 

mitigation, treatment, prevention, and cure of all forms of 

arthritis, except gouty arthritis; (2) relieve all symptoms of 
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arthritis, including pain, impaired mobility, swelling, and 

deformity; (3) are as effective as, or superior to, prescription 

medications for the treatment of arthritis and the relief of arthritis 

symptoms; (4) are effective in the treatment of multiple sclerosis, 

leukemia, lupus, emphysema, cancer, benign prostate hyperplasia, 

silicone breast disease, asthma, fibromyalgia, and scleroderma; 

and (5) are  completely safe and without harmful side effects, 

even at extremely high doses. 

 

The complaint further alleges that the proposed respondents 

made false claims that:  (1) clinical studies prove that CMO is a 

safe and effective treatment for virtually all forms of arthritis 

except gouty arthritis; (2) CMO is accepted by the medical 

community; (3) Time magazine reported in its October 28, 1996 

issue that CMOJ is one of the most promising developments in 

arthritis research; and (4) the Arthritis Foundation has not 

commented on CMO, except to suggest that when taking CMO, 

patients should consult their physicians before reducing steroids 

or other medications. 

 

The proposed order contains provisions designed to remedy 

the violations charged and to prevent proposed respondents from 

engaging in similar acts in the future. 

 

Paragraph I of the proposed order prohibits proposed 

respondents from making any representation that CMO or any 

similar product:  (1) is effective in the mitigation, treatment, 

prevention, or cure of arthritis; (2) provides significant relief from 

symptoms of arthritis, including pain, swelling, impaired mobility, 

or deformity; (3) is as effective as, or superior to, prescription 

medications for the treatment of arthritis or the relief of arthritis 

symptoms; (4) is effective in the treatment of multiple sclerosis, 

leukemia, lupus, emphysema, cancer, benign prostate hyperplasia, 

silicone breast disease, asthma, fibromyalgia, or scleroderma; or 

(5) is safe or has no adverse side effects, unless, at the time the 

representation is made, respondents possess and rely upon 

competent and reliable scientific evidence that substantiates the 

representation. 
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Paragraph II of the proposed order prohibits proposed 

respondents from making any representations about the 

performance, safety, efficacy, or health benefits of CMO or any 

other food, dietary supplement, or drug, unless the claims are 

substantiated by competent and reliable scientific evidence. 

 

Paragraph III of the proposed order prohibits proposed 

respondents from using the name Acmocure,@ using the word 

Acure@ in an address or telephone number, or using any other 

name, address, or telephone number in marketing a food, dietary 

supplement, drug, or program, to represent a cure for any disease 

or health-related condition, unless the respondents possess and 

rely upon competent, reliable scientific evidence substantiating 

the representation. 

 

Paragraph IV of the proposed order prohibits the proposed 

respondents from misrepresenting that a product or program is 

endorsed or approved by any governmental, professional, or 

private organization or association, or complies with standards or 

guidelines established by such organization or association. 

 

Paragraph V of the proposed order prohibits proposed 

respondents from misrepresenting the existence, contents, 

validity, results, conclusions, or interpretations of any test, study, 

or research. 

 

Paragraph VI of the proposed order prohibits proposed 

respondents from representing that the experience represented by 

any user testimonial or endorsement of any product or program 

represents the typical or ordinary experience of members of the 

public who use the product or program, unless the representation 

is true, and competent and reliable scientific evidence 

substantiates that claim, or respondents clearly and prominently 

disclose either:  (1) what the generally expected results would be 
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for users or the product or program; or (2) the limited applicability 

of the endorser=s experience to what consumers may generally 

expect to achieve, that is, that consumers should not expect to 

experience similar results. 

 

Paragraph VII of the proposed order provides that proposed 

respondents are not prohibited from making representations which 

are specifically permitted by regulations of the Food and Drug 

Administration pursuant to the Nutrition Labeling and Education 

Act of 1990.  Paragraph VIII of the proposed order provides that 

proposed respondents are not prohibited from making 

representations for a drug that are permitted under tentative final 

or final standards issued by the Food and Drug Administration or 

under any new drug application approved by that agency. 

 

Paragraph IX of the proposed order requires that proposed 

respondents:  (1) not disseminate to any distributor any material 

containing any representations prohibited by the order; (2) not 

authorize any distributor to make any representations prohibited 

by the order; (3) send a required notice to each distributor with 

whom proposed respondents have done business since January 1, 

1996, requesting that the distributor cease using any advertising or 

promotional materials containing unsubstantiated claims for 

CMO, requesting distributors not to make unsubstantiated oral 

representations, informing the distributor of this settlement, and 

not including any other documents in the mailing; (4) for a period 

of three (3) years following service of the order, send the required 

notice to each distributor who has not previously received the 

notice; the notices shall be sent with the first shipment of 

respondents= products to the distributor; (5) require distributors to 

submit to proposed respondents all advertising and promotional 

materials and claims for any products or programs covered by the 

order for review prior to their dissemination and publication, and 

not authorize distributors to disseminate materials and claims 

unless they comply with the order; alternatively, proposed 

respondents must furnish to distributors marketing materials that 

comply with the order and require the distributors to submit for 

review all advertising and promotional materials for a particular 
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product covered by the order that contain representations that are 

not substantially similar to the representations for the same 

product or program contained in the marketing materials most 

recently provided to the distributors by proposed respondents; and 

(6) use reasonable efforts to monitor distributors= advertising and 

promotional activities, immediately terminate the right of any 

distributor who disseminates advertisements or marketing 

material or makes oral representations prohibited by the order, 

and immediately provide information to the Federal Trade 

Commission about any such distributor and the materials used.  

ADistributor@ is defined in the proposed order to mean any person 

who purchased a product covered by the order from the 

respondents for resale or at a discounted or wholesale price 

unavailable to the general public at the time of the purchase, or 

who has purchased more than twelve bottles or packages of a 

covered product from respondents within a twelve-month period. 

 

Paragraph X of the proposed order requires the proposed 

respondents to send a prescribed notice to each person, other than 

a distributor, who purchased respondents= CMO products and can 

be identified through a diligent search of respondents= records.  

The notice offers a refund of the purchase price and any shipping 

or handling charges to customers who purchased respondents= 
CMO product for personal use or the use of a family member and 

who make a request for a refund within ninety days of the date of 

the notice.  Paragraph XI of the proposed order requires the 

proposed respondents to submit a report to the Federal Trade 

Commission specifying the actions they have taken to comply 

with the provisions of Paragraph X.  Paragraph XII of the 

proposed order requires proposed respondents to retain for five 

years after the last correspondence to which they pertain and to 

make available to the Federal Trade Commission on request, 

copies of notification letters, communications with distributors, 

and other materials relating to the requirements of Paragraph IX 

and Paragraph X. 
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Paragraph XIII of the proposed order contains record keeping 

requirements for materials that substantiate, qualify, or contradict 

covered claims and requires proposed respondents to keep and 

maintain all advertisements and promotional materials containing 

any representation covered by the proposed order.  In addition, 

Paragraph XIV requires distribution of a copy of the consent 

decree to current and future officers and agents.  Further, 

Paragraph XV requires the filing of a compliance report.  

Paragraph XVI of the proposed order requires the respondents to 

notify the Federal Trade Commission in advance of any change in 

the corporation that may affect compliance obligations arising 

under the order. 

 

Finally, Paragraph XVII of the proposed order provides for 

the termination of the order after twenty years under certain 

circumstances. 

 

The purpose of this analysis is to facilitate public comment on 

the proposed order, and it is not intended to constitute an official 

interpretation of the agreement and proposed order, or to modify 

in any way their terms. 

 

 


