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3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

4. Respondent has prepared and disseminated or has caused to
be prepared and disseminated consumer lease advertisements ("lease
advertisements") for Chrysler vehicles, including but not necessarily
limited to the attached Bozell Exhibit A. Bozell Exhibit A is a
television lease advertisement (attached in video and storyboard
format). The advertisement contains the following statements:

A. [Video:][Footage of two cars, exterior and interior shots]

"Sebring JX Convertible
$299/mo. 30 mos."

- [The advertisement contains the following disclosure at the bottom of
the screen in white fine print superimposed on a black background for
approximately 3 seconds:

"$1,619 Due at signing (plus tax, title & license) Limited model shown, higher. Call 1-888-
CHRYSLER for lease example details."

[Audio:] "Some decisions are harder than others. The Chrysler Sebring LXI
Coupe or the Sebring Limited Convertible. For the passionate side. Fully
independent suspension, speed sensitive steering, multi-valve V6, and a luxurious
leather-trimmed interior. The practical side -- lease the convertible for just two
ninety-nine a month and on the coupe get one thousand cash back and luxurious
leather at no extra charge. Some decisions are easier than others. Chrysler --
engineered to be great cars."
[Super:] "$1000 Cash Back

Chrysler Sebring Coupe"

[Chrysler logo]

ENGINEERED TO BE GREAT CARS" (Bozell Exhibit A).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I: FAILURE TO DISCLOSE ADEQUATELY IN LEASE ADVERTISING

5. Inlease advertisements, including but not necessarily limited
to Bozell Exhibit A, respondent has represented, expressly or by
implication, that corisumers can lease the advertised vehicles at the
terms prominently stated in the advertisements, including but not
necessarily limited to the monthly payment amount. These
advertisements do not adequately disclose additional terms pertaining
to the lease offer, such as the total amount of any payments due at
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C. Make any reference to any charge that is part of the total
amount due at lease signing or delivery or that no such charge is
required, not including a statement of the periodic payment, more
prominently than the disclosure of the total amount due at lease
signing or delivery;

D. State the amount of any payment or that any or no initial
payment is required at lease signing or delivery, if delivery occurs
after consummation, without disclosing clearly and conspicuously all
of the terms required by Regulation M, as follows:

That the transaction advertised is a lease;

The total amount due at lease signing or delivery;

Whether or not a security deposit is required,;

The number, amount, and timing of scheduled payments; and
That an extra charge may be imposed at the end of the lease
term in a lease in which the liability of the consumer at the end of the
lease term is based on the anticipated residual value of the vehicle.

o 0 B

(Section 184(a) of the Consumer Leasing Act ("CLA"), 15 U.S.C.
1667¢(a), as amended, and Section 213.7 of Regulation M, 12 CFR
213.7, as amended.)

For radio advertisements, respondent may also comply with the
requirements of this subparagraph by utilizing Section 184(c) of the
CLA, 15 U.8.C. 1667¢(C), and Section 213.7(f) of Regulation M, 12
CFR 213.7(f), as amended. For television advertisements, respondent
may also comply with the requirements of this subparagraph by
utilizing Section 213.7(f) of Regulation M, as amended.

i

It is further ordered, Thatrespondent Bozell Worldwide, Inc., and
its successors and assigns, shall, for five (5) years after the date of
service of this order, maintain and upon request make available to the
Commission for inspection and copying all records that will
demonstrate compliance with the requirements of this order.

1.

It is ﬁtrther ordered, That respondent Bozell Worldwide, Inc.,
and its successors and assigns, shall:
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A. Within thirty (30) days after the date of service of this order,
distribute a copy of this order to all current principals, officers,
directors, managers, employees, agents, and representatives having
responsibilities involving motor vehicle lease advertising; and

B. For a period of ten (10) years from the date of service of this
order, distribute a copy of this order to all future principals, officers,
directors, managers, employees, agents, and representatives having
responsibilities involving motor vehicle lease advertising, within
thirty (30) days after the person or entity assumes such position or
responsibilities.

IV.

It is further ordered, Thatrespondent Bozell Worldwide, Inc., and
its successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including but not
necessarily limited to dissolution, assignment, sale, merger, or other
action that would result in the emergence of a successor corporation;
the creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name or
address. Provided, however, that, with respect to any proposed
change in the corporation about which respondent learns less than
thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

V.

It is further ordered, That respondent Bozell Worldwide, Inc., and
its successors and assigns, shall within one hundred and twenty (120)
days after the date of service of this order, and at such other times as
the Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF
MARTIN ADVERTISING, INC.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF THE
CONSUMER LEASING ACT, TRUTH IN LENDING ACT
AND SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3846. Complaint, Jan. 4, 1999--Decision, Jan. 4, 1999

This consent order, among other things, prohibits Martin Advertising, Inc., a
regional advertising agency for General Motors' dealerships and associations, from
disseminating deceptive lease and/or credit advertising and requires the disclosure
of cost information in advertisements mandated by the Consumer Leasing Act
and/or the Truth in Lending Act.

Participants

For the Commission: Rolando Berrelez, Sally F. Pitofsky, David
Medine, and Mark Hertzendorf.

For the respondent: Jonathan Waller, Campbell & Waller,
Birmingham, AL.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Martin Advertising, Inc., a corporation ("respondent”" or "Martin"),
has violated the provisions of the Federal Trade Commission Act, 15
U.S.C. 45-58, as amended, the Consumer Leasing Act, 15 U.S.C.
1667-1667e, as amended, and its implementing Regulation M, 12
CFR 213, asamended, and the Truth in Lending Act, 15 U.S.C. 1601-
1667, as amended, and its implementing Regulation Z, 12 CFR 226,
as amended, and it appearing to the Commission that this proceeding
is in the public interest, alleges:

1. Respondent Martin Advertising, Inc. is a Delaware
corporation with its principal office or place of business at 2801
University Boulevard, Suite 200, Birmingham, Alabama.

2. Respondent, at all times relevant to this complaint, has
provided advertising services to automobile dealers and dealer
marketing groups, including but not limited to dealer marketing
groups that promote General Motors Corporation ("GM") vehicles.
Respondent has disseminated advertisements to the public that
promote consumer leases, as the terms "advertisement" and
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thousand dollars holiday cash to use any way you choose. A fun new ‘97 pickup,
thousands in savings, plus a thousand bucks. Choose the way you want to save this
holiday at Mid South Nissan. Drive a new ‘97 Nissan pickup for 99 dollars a month
with zero down. Or buy it for just 10-8-88 and get 1000 dollars holiday cash.
Hurry to Mid South Nissan, 966 South Gloster, Tupelo."

[The following disclosure is rapidly stated at the end of the advertisement, over
background sound: "Sale prices plus tax, tag, and fees. 24 month lease with
approved credit. Acquisition fee, security deposit and first month’s payment at

inception. See dealer for details."] (Martin Exhibit B).

C. [Audio:] "Premier Pontiac Nissan's Final Four Year-end clearance! You'll
score big on every car in stock, get financing as low as 3.9%, and no payments up
to 6 months... Plus, drive away in a ‘97 Nissan pick-up for just $99 a month or
Altima for just 1-29 a month."

[Video:] "FINANCING AS LOW AS 3.9%*
NO PAYMENT UP TO 6 MONTHS
97 VTP NISSAN PICK-UP
$99 A MONTH**
97 NISSAN ALTIMA
$129 A MONTH***"
[The advertisement contains the following disclosure at the bottom of the screen
in light-colored fine print superimposed on moving background:

"*You must take retail delivery from dealer stock by 1/2/97. Dealer

financial participation may affect consumer cost. Length of finance

contract is limited. See dealer for details.

**36-month NMAC lease. Stock #8501; MSRP $13,868. Sale price

$11,525. Residual $9,085.12. 36 payments of $99.43 with $1675 cash or

trade plus tax, title, tag and security deposit. See dealer for details.

***36-month NMAC lease. Stock #8328; MSRP $20,597. Sale price

$18,095. Residual $13,799.99. 36 payments of $129.15 with $1,999 cash

or trade plus tax, title, tag and security deposit. See dealer for details."]
(Martin Exhibit C).

D. [Audio] "Right now drive anew ‘97 GMC Sierra extended cab 4 by 4 for
only 2-89 a month. Or how about a new ‘97 Pontiac Sunfire for just 1-99 a
month."

[Video:] 97 GMC SIERRA EXTENDED CAB 4X4
$289 MONTH/36 MONTH LEASE*
$2200 CASH OR TRADE DOWN
4 SPEED AUTOMATIC
CAST ALUMINUM WHEELS"
"’97 PONTIAC SUNFIRE
$199 MONTH/48 MONTH LEASE**
$1500 CASH OR TRADE DOWN"
[The advertisement contains the following lease disclosure at the bottom of the
screen in light-colored fine print superimposed on moving background:

"* 289 per month/36 month lease. $2200 cash or trade down payment.

$2789 due at lease signing (first’s month payment of $289, $300
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DECISION AND ORDER

- The Federal Trade Commission having initiated an investigation
f certain acts and practices of the respondent named in the caption
ereof, and the respondent having been furnished thereafter with a
opy of a draft of complaint which the Bureau of Consumer
‘'rotection proposed to present to the Commission for its considera-
lon and which, if issued by the Commission, would charge the
espondent with violation of the Federal Trade Commission Act; and
The respondent, its attorneys, and counsel for the Commission
1aving thereafter executed an agreement containing a consent order,
in admission by the respondent of all the jurisdictional facts set forth
n the aforesaid draft of complaint, a statement that the signing of said
igreement is for settlement purposes only and does not constitute an
idmission by the respondent that the law has been violated as alleged
n such complaint, or that the facts as alleged in such complaint, other
‘han jurisdictional facts, are true and waivers and other provisions as
-equired by the Commission's Rules; and '
The Commission having thereaftér considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order: -

1. Respondent Martin Advertising, Inc. is a Delaware corpora-
tion with its principal office or place of business at 2801 University
Boulevard, Suite 200, Birmingham, Alabama.

2. TheFederal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
DEFINITIONS
1. "Clearly and conspicuously" as used herein shall mean: 1)

video or written disclosures must be made in a manner that is
readable and understandable to a reasonable consumer and 2) audio
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required, not including a statement of the periodic payment, more
prominently than the disclosure of the total amount due at lease
signing or delivery;

D. State the amount of any payment or any capitalized cost
reduction or other payment required prior to or at consummation or
delivery, if delivery occurs after consummation, without disclosing
clearly and conspicuously all of the terms required by Regulation M,
as follows:

1. That the transaction advertised is a lease;

2. The total amount due at lease signing or delivery;

3. Whether or not a security deposit is required;

4. The number, amount, and timing of scheduled payments; and

5. That an extra charge may be imposed at the end of the lease
term in a lease in which the liability of the consumer at the end of the
lease term is based on the anticipated residual value of the vehicle.

(Section 184(a) of the Consumer Leasing Act ("CLA"), 15 U.S.C.
1667¢c(a),as amended, and Section 213.7 of Regulation M, 12 CFR
213.7, as amended.)

For radio advertisements, respondent may also comply with the
requirements of this subparagraph by utilizing Section 184(c) of the
CLA, 15U.S.C. 1667¢(C), and Section 213.7(f) of Regulation M, 12
CFR 213.7(f), as amended. For television advertisements, respondent
may also comply with the requirements of this subparagraph by
utilizing Section 213.7(f) of Regulation M, as amended; and

E. Fail to comply in any other respect with Section 184 of the
CLA and Section 213.7 of Regulation M.

(CLA, 15 U.S.C. 1667-1667¢, as amended, and Regulation M, 12
CFR 213, as amended).

I1.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any extension of closed-end credit involving motor
vehicles in or affecting commerce, as "advertisement" and "closed-
end credit" are defined in Section 226.2 of Regulation Z, 12 CFR
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IN THE MATTER OF
CHRYSLER CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
CONSUMER LEASING ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3847. Complaint, Jan. 4, 1999--Decision, Jan. 4, 1999

This consent order, among other things, prohibits Chrysler Corporation from
disseminating deceptive lease advertising and requires the disclosure of cost
information in advertisements mandated by the Consumer Leasing Act.

Participants

For the Commission: Rolando Berrelez, Sally F. Pitofsky, David
Medine, and Mark Hertzendorf.

For the respondent: Judith Shumaker-Holland, in-house counsel,
Auburn Hills, MI.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Chrysler Corporation, a corporation ("respondent" or "Chrysler"), has
violated the provisions of the Federal Trade Commission Act, 15
U.S.C. 45-58, as amended, and the Consumer Leasing Act, 15 U.S.C.
1667-1667e, as amended, and its implementing Regulation M, 12
CFR 213, as amended, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent Chrysler Corporation is a Delaware corporation
with its principal office or place of business at 1000 Chrysler Drive,
Auburn Hills, Michigan. Respondent offers Chrysler, Jeep, Plymouth,
Dodge, and Eagle brand vehicles (hereinafter collectively referred to
as "Chrysler vehicles") for sale or lease to consumers. '

2. ' Respondent has disseminated advertisements to the public that
promote consumer leases, as the terms "advertisement" and
"consumer lease" are defined in Section 213.2 of Regulation M, 12
CFR 213.2, as amended.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

4. Respondent has disseminated or has caused to be dissemin-
ated consumer lease advertisements ("lease advertisements") for
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COUNT II: MISREPRESENTATION OF MODEL AVAILABILITY

7. Inlease advertisements, including but not necessarily limited
to Chrysler Exhibit A, respondent has represented, expressly or by
implication, that consumers can lease the Chrysler vehicles featured
in respondent's advertisements at the lease terms prominently stated
in the advertisements.

8. In truth and in fact, consumers cannot lease the Chrysler
vehicles featured in the advertisements at the terms prominently
stated in the advertisements. The prominently stated lease terms in
respondent's advertisements apply to Chrysler models of lesser value
than the Chrysler vehicles featured in the advertisements. The fine
print disclosures in respondent's lease advertisements, including but
not necessarily limited to "Limited model shown, higher" in Chrysler
Exhibit A, are inadequate to disclaim or modify the representation as
alleged in paragraph seven. Therefore, respondent's representation as
alleged in paragraph seven, was, and is, false or misleading.

9. Respondent's practices constitute deceptive acts or practices
in or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT II: CONSUMER LEASING ACT AND REGULATION M VIOLATIONS

10. Respondent's lease advertisements, including but not neces-
sarily limited to Chrysler Exhibit A, state a monthly payment amount
but fail to disclose clearly and conspicuously certain additional terms
required by the Consumer Leasing Act and Regulation M, including
one or more of the following terms: that the transaction advertised is
a lease; the total amount due prior to or at consummation or by
delivery, if delivery occurs after consummation, and that such
amount: 1) excludes third-party fees, such as taxes, licenses, and
registration fees, and discloses that fact or 2) includes third-party fees
based on a particular state or locality and discloses that fact and the
fact that such fees may vary by state or locality are disclosed; whether
or not a security deposit is required; and the number, amount, and
timing of scheduled payments.

11. The lease disclosures in respondent's television lease
advertisements, including but not necessarily limited to Chrysler
Exhibit A, are not clear and conspicuous because they appear on the
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readable and understandable to a reasonable consumer and 2) audio
or oral disclosures must be made in a manner that is audible and
understandable to a reasonable consumer.

2. "Total amount due at lease signing or delivery" as used herein
shall mean the total amount of any initial payments required to be
paid by the lessee on or before consummation of the lease or delivery
of the vehicle, whichever is later, as required by Regulation M, 12
CFR 213, as amended. The total amount due at lease signing or
delivery may: 1) exclude third-party fees, such as taxes, licenses, and
registration fees, and disclose that fact, or 2) provide a total that
includes third-party fees based on a particular state or locality as long
as that fact and the fact that such fees may vary by state or locality are
disclosed. (Section 213.7 of Regulation M, 12 CFR 213.7, as
amended.)

3. Unless otherwise specified, "respondent" as used herein shall
mean Chrysler Corporation, its successors and assigns, and its
officers, agents, representatives, and employees.

4. "Commerce" as used herein shall mean as defined in Section
4 of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. 44.

L.

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any consumer lease in or affecting commerce, as
"advertisement" and "consumer lease" are defined in Section 213.2 of
Regulation M, 12 CFR 213.2, as amended, shall not, in any manner,
expressly or by implication:

A. Misrepresent the vehicle model(s) available to consumers in
connection with any advertised lease offer;

B. Misrepresent the total amount due at lease signing or delivery,
the amount down, and/or the downpayment, capitalized cost
reduction, or other amount that reduces the capitalized cost of the
vehicle (or that no such amount is required).

C. Make any reference to any charge that is part of the total
amount due at lease signing or delivery or that no such charge is
required, not including a statement of the periodic payment, more
prominently than the disclosure of the total amount due at lease
signing or delivery.
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IN THE MATTER OF
THE MAY DEPARTMENT STORES COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

- Docket C-3848. Complaint, Jan. 20, 1999--Decision, Jan. 20, 1999

This consent order, among other things, prohibits the respondent, a consumer retail
business, from: misrepresenting that reaffirmation agreements will be filed in
bankruptcy court; misrepresenting that any reaffirmation agreement is legally
binding on the consumer; or taking any action to collect any debt that has been
legally discharged in bankruptcy proceedings and that respondent is not permitted
by law to collect. '

Participants

For the Commission: John Dugan, Paul Block, and Andrew
Caverly.

For the respondent: George Skelly, Skadden, Arps, Slate, Meagher
& Flom, Boston, MA.

COMPLAINT

The Federal Trade Commission, having reason to believe that The
May Department Stores Company, a corporation, also doing business
as Lord & Taylor, Hecht's, Strawbridge's, Foley's, Robinsons-May,
Kaufmann's, Filene's, Famous Barr, L.S. Ayres, and Meier & Frank
("respondent"), has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent The May Department Stores Company is a New
York corporation with its principal office or place of business at 611
Olive Street, St. Louis, Missouri. Respondent is engaged in, among
other things, the consumer retail business. In the course and conduct
of its business, respondent has regularly extended credit for the
purpose of facilitating consumers' purchase of respondent's products
and services (hereinafter referred to as "consumer credit accounts").

2. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

i ——e s e L
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THE UNITED STATES BANKRUPTCY CODE

3. Underthe United States Bankruptcy Code (11 U.S.C. 1-1330),
a debtor may be granted a discharge in a Chapter 7 bankruptcy
proceeding from debts that have arisen prior to the filing of the
bankruptcy petition (hereinafter referred to as "pre-petition debts"),
meaning that the debtor is no longer individually liable for these
~ debts. The granting of a discharge "operates as an injunction against
the commencement or continuation of an action, the employment of
process, or an act, to collect, recover or offset any such debt as a
personal liability of the debtor, whether or not discharge of such debt
is waived. ..." 11 U.S.C. 524(a)(2). The purpose of the injunction is
to protect the debtor's "fresh start" by ensuring that no debt collection
efforts are taken against the debtor personally for pre-petition debts.

4. The United States Bankruptcy Code provides, however, that
a debtor may agree with a creditor that the creditor can enforce what
would otherwise be a discharged debt. In other words, a debtor may
reaffirm his or her pre-petition debts, as long as certain requirements
are met. These so-called "reaffirmation agreements" are enforceable
only if, among other things, the agreement is filed with the
bankruptcy court. Ifthe debtor is not represented by an attorney, the
bankruptcy court must hold a hearing to determine that the
reaffirmation agreement would not impose an undue hardship on the
debtor and is in the best interest of the debtor, and must approve the
reaffirmation agreement before it becomes enforceable. 11
U.S.C. 524(c) and (d). ,

5. If the requirements of 11 U.S.C. 524(c) and (d) are not met,
an agreement to reaffirm a debt is not binding and a creditor violates
the bankruptcy code if it attempts to collect that debt. 11
U.S.C. 524(a).

VIOLATIONS OF SECTION 5(a) OF THE FEDERAL TRADE COMMISSION ACT

6. From at least 1986 to 1997, respondent regularly induced
consumers who had filed for protection under Chapter 7 of the United
States Bankruptcy Code to enter into agreements reaffirming some or
all of their pre-petition consumer credit account debts that would
otherwise be discharged through bankruptcy proceedings.

7. In numerous instances, respondent represented, expressly or
by implication, to consumers that their reaffirmation agreements
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issued by the Commission, would charge the respondent with
violations of the Federal Trade Commission Act; and

‘The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondentthat the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent The May Department Stores Company is a New
York corporation with its principal office or place of business at 611
Olive Street, St. Louis, Missouri.

2. The acts and practices of the respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

3. TheFederal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. ' -

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. Unless otherwise specified, "respondent" shall mean The May
Department Stores Company, a corporation, its successors and
assigns, and its officers, agents, representatives, and employees.

2. "Debt" shall mean any obligation or alleged obligation of a
consumer to pay money arising out of any transaction.
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3. "Reaffirmation Agreement" shall mean any agreement
setween a creditor and debtor in bankruptcy whereby a debt that is
stherwise dischargeable with respect to the personal liability of the
debtor is reaffirmed by the debtor.

4. "Commerce" shall mean as defined in Section 4 of the Federal -
Trade Commission Act, 15 U.S.C. 44.

L

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, in connection with
the collection of any debt, shall not:

A. Misrepresent, expressly or by implication, to consumers who
have filed petitions for bankruptcy protection under the United States
Bankruptcy Code that reaffirmation agreements will be filed in
bankruptcy court; :

B. Misrepresent, expressly or by implication, to consumers who
have filed petitions for bankruptcy protection under the United States
Bankruptcy Code that any reaffirmation agreement is legally binding -
on the consumer; or

C. Take any action to collect any debt (including any interest, fee,
charge, or expense incidental to the principal obligation) that has been
legally discharged in bankruptcy proceedings and that respondent is
not permitted by law to collect.

IL.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, shall not make any
material misrepresentation, expressly or by implication, in the
collection of any debt subject to a pending bankruptcy proceeding.

IT1.

It is further ordered, That respondent The May Department Stores
Company, and its successors and assigns, for five (5) years after the
date of issuance of this order, shall maintain and upon request make
available to the Federal Trade Commission business records demon-
strating their compliance with the terms and provisions of this order,
including but not limited to all reaffirmation agreements signed by
consumers and records sufficient to show that such reaffirmation
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agreements were filed in bankruptcy courts and were subsequently
approved by bankruptcy courts as part of the underlying bankruptcy
proceedings, if required by the United States Bankruptcy Code.

IV.

It is further ordered, That respondent The May Department Stores
Company, and its successors and assigns, for five (5) years after the
date of issuance of this order, shall deliver a copy of this order to all
current and future principals, officers, directors, managerial
employees, and bankruptcy court representatives having debt
collection responsibilities with respect to the subject matter of this
order (collectively, "bankruptcy personnel"), and shall secure from
each such person a signed and dated statement acknowledging receipt
of the order. Respondent shall, for five (5) years after each such
statement acknowledging receipt of the order is signed and dated,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying such statements. Respondent
shall deliver this order to current bankruptcy personnel within thirty
(30) days after the date of service of this order, and to future
bankruptcy personnel within ninety (90) days after the person
assumes such position or responsibilities.

V.

It is further ordered, That respondent The May Department Stores
Company, and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation(s) that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect to
any proposed change in the corporation about which respondent
learns less than thirty (30) days prior to the date such action is to take
place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge. All notices required by
this Part shall be sent by certified mail to the Associate Director,
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Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, Washington, D.C. '

VL

It is further ordered, That respondent, and its successors and
assigns, shall provide notification of all proposed settlement terms
relating to allegations made by the Attorneys General of various states
and any other currently pending legal actions by government entities
not cited herein, and all currently pending class action lawsuits,
against respondent or any of its predecessors or affiliates, that
challenge conduct similar to that challenged by the Commission in
this proceeding, to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, in
writing, at least ten (10) days before any such proposed settlement is
submitted to a court for final approval.

VIL.

It is further ordered, That respondent The May Department Stores
Company, and its successors and assigns, shall, within sixty (60) days
after the date of service of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
they have complied with this order.

VIIL

This order will terminate on January 20, 2019, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an accompany-
ing consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
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11. Consumers who smoke cigarettes risk addiction (i.e., nicotine
dependency) and a number of immediate and long term adverse
health effects including, but not limited to, coronary heart disease,
lung and laryngeal cancer, oral cancer, esophageal cancer, chronic
obstructive pulmonary disease, and low-birth-weight babies.

12. Many children and adolescents do not adequately comprehend
the nature of the risk or the seriousness of nicotine addiction, or the
other dangerous health effects of smoking cigarettes.

13. R.J. Reynolds' actions, as set forth in paragraphs 4, 5,7, 8, 9
and 10 have caused or were likely to cause substantial and ongoing
injury to the health and safety of children and adolescents under the
age of 18 that is not offset by any countervailing benefits and is not
reasonably avoidable by these consumers. _

14. Since at least 1988, most states and the District of Columbia
have enacted laws that make it illegal to sell cigarettes to persons
under the age of 18, in order to protect children and adolescents from
the significant adverse consequences of cigarette smoking. In 1992,
Congress passed a federal statute that provided that, as a condition of
receiving grant funds for substance abuse programs, states must enact
and enforce laws prohibiting the sale or distribution of tobacco
products to persons under the age of 18.

15. The acts and practices of respondent as alleged in this
complaint constitute unfair acts or practices in or affecting commerce
in violation of Section 5(a) of the Federal Trade Commission Act.

Commissioner Azcuenaga and Commissioner Starek dissenting.
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STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

Today, the Commission issues a complaint against R.J. Reynolds
Tobacco Company ("Reynolds") alleging that Reynolds' "Joe Camel"
advertising campaign constitutes an unfair act or practice in violation
of Section 5 of the Federal Trade Commission Act. The actions
alleged in the complaint are serious, and intuition suggests reason to
believe they are true. Intuition alone, however, is not a sufficient basis
for issuing a complaint under the statute. The Commission is an
agency of limited jurisdiction and is authorized to bring a case only
if certain elements of the law are satisfied." Not having found reason
to believe that the evidence supports each of those elements, I must
dissent.>

The issues underlying the complaint issued today differ little from
those considered by the Commission in its 1993-94 inquiry into the
same advertising campaign.’ That inquiry was closed by a majority
vote of the Commission without law enforcement action. I have
decided to take the unusual step of writing to explain my position on
the current decision despite the adjudicative status of the case. I
emphasize that although as a matter of law I am unable to vote to
1ssue a complaint, I would be free at a later stage in the proceeding to
find a violation of law if the record in the upcoming adjudication so
demonstrates.

When the Commission voted in 1994 to close its investigation of
Joe Camel, the Commission majority issued a Joint Statement (copy
attached). The Commission said then, and it is equally true now:

Although it may seem intuitive to some that the Joe Camel advertising campaign
would lead more children to smoke or lead children to smoke more, the evidence
to support that intuition is not there. Our responsibility as commissioners is not to
. make decisions based on intuition but to evaluate the evidence and determine
whether there is reason to believe that a proposed respondent violated the law.

The Statement continued:

If intuition and concern for children's health were a sufficient basis under the law
for bringing a case, we have no doubt that a unanimous Commission would have

L {5U.S.C. 45(b) and ().

2 Unlike my colleague, Commissioner Starek, I would find that the case is in the public interest,
but I concur in the first paragraph of his dissenting statement.

3 File No. 932 3162.
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If intuition and concern for children's health were a sufficient
‘basis under the law for bringing a case, we have no doubt that a
unanimous Commission would have taken that action long ago. The
dispositive issue here, however, was whether the record showed a link
between the Joe Camel advertising campaign and increased smoking
among children, not whether smoking has an effect on children or
whether the health of children is important. Indeed, our concern about
the health of children led us to consider every possible avenue to a
lawsuit before reaching today's decision.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I am very concerned about the harm that cigarette smoking poses
to children, but I also take seriously the statutory limits on the
Commission's authority to pursue enforcement actions against
allegedly unfair practices. The evidence before us now, including the
evidence obtained since the Commission considered this matter in
1994, does not convince me that there is reason to believe that the law
has been violated. The issue in this case is whether the Joe Camel
advertising campaign causes or is likely to cause children to begin or
to continue smoking. As was true three years ago, intuition and
concern for children's health are not the equivalent of — and should
not be substituted for — evidence sufficient to find reason to believe
that there is a likely causal connection between the Joe Camel
advertising campaign and smoking by children.

Moreover, it simply is not in the public interest to bring this case
now. Before committing a vast amount of scarce agency resources to
this litigation, the Commission should await the resolution of the
appeal of the federal district court decision striking down the Food
and Drug Administration's tobacco advertising restrictions and the
outcome of widely-reported settlement discussions between tobacco
companies and numerous states. Either of these developments might
result in advertising restraints that would largely duplicate any
remedies the Commission might obtain.

Accordingly, I dissent from the majority's determination to issue
a complaint, ‘
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Respondent's Request for Dismissal With Prejudice

In its response, which was filed after the ALJ certified complaint
counsel's motion to dismiss to the Commission, respondent requested
that the ALJ make certain recommendations to the Commission to the
effect that the complaint should be dismissed with prejudice.’
Respondent also asked the ALJ to forward to the Commission the
motion to dismiss that respondent filed with the ALJ at the close of
complaint counsel's case-in-chief. That motion asked the ALJ to
determine that complaint counsel had failed to meet its evidentiary
burden on causation. Respondent claimed that forwarding its motion
to the Commission would "inform it of the strong nature of Reynolds'
defenses -- and the concomitant advisability of a public interest
dismissal" and thus would support respondent's request for a
dismissal with prejudice. Respondent's Response to Complaint
Counsel's Motion to Dismiss, at 4.

Rule 3.22(a) of the Commission's Rules of Practice contemplates
that the ALJ will rule in the first instance on most motions; Rule
3.22(e) also authorizes the ALJ to defer ruling on a motion to dismiss
for failure to meet an evidentiary burden until immediately after all
evidence has been received and the hearing record is closed. The ALJ
is also required to certify a motion to dismiss on public interest
grounds to the Commission.® Finally, Rule 3.22(a) authorizes the
ALJ to accompany such a certification with "any recommendation
that he or she may deem appropriate."

Here, consistent with his authority under Rule 3.22(e), the ALJ
has not ruled on respondent's motion to dismiss. As for complaint
counsel's motion to dismiss, the ALJ has properly certified this
motion to the Commission and has declined to make the recommen-
dations requested by respondent. The ALJ did, however, state in his
December 7 Order Staying Proceedings that:

? Respondent requested that the ALJ recommend, among others, that "[t]his dismissal should be
with prejudice. Subjecting Reynolds to the continued specter of litigation in this matter in light of the
termination of the [Joe Camel] campaign, the length of the investigation and adjudication, and
complaint counsel's failure to establish causation would be unreasonable and unfair."
Recommendations Concerning Complaint Counsel's Motion to Dismiss, R.J. Reynolds Co., Docket No.
9285 (Dec. 4, 1998) (attached to Respondent's Response to Complaint Counsel's Motion to Dismiss).

R See Rule 3.22(a); Century 21 Commodore Plaza, Inc., 95 FTC 808, 818 (1980); Herbert R.
Gibson, Sr., 90 FTC 275 (1977).
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Consumer Disputes

9. CREDCO has not typically reinvestigated information in
MRs when consumers have disputed that information. Instead,
“REDCO has referred such consumers to the repository or
:epositories from which CREDCO received the disputed information,
50 that the consumers could request that the repository or repositories
reinvestigate the disputed information. =

10. Even on the rare occasions when CREDCO hasreinvestigated
disputed information, CREDCO has not corrected or deleted
information in its files found to be inaccurate or obsolete.

11. If a reinvestigation has not resolved a consumer's dispute
about IMR information and the consumer has submitted a statement
setting forth the nature of the dispute, CREDCO has not reported
such disputes in future IMRs.

12. When CREDCO has learned through reinvestigation that IMR
information is inaccurate or obsolete, CREDCO has not prevented the
information from re-appearing in future IMRs.

CREDCO'S VIOLATIONS OF THE FCRA AND THE FTC ACT

13. In connection with its Instant Merge Reports, CREDCO has
violated § 611 of the FCRA, 15 U.S.C. 1681i. CREDCO's violations
include, but are not limited to:

A. Failing to reinvestigate disputed information;

B. Failing to correct or delete information in consumers' files
that CREDCO has found to be inaccurate or obsolete, or
whose accuracy can no longer be verified; and

C. Failing to include in subsequent IMRs a notation that a
consumer disputes an item and a statement by the consumer
setting forth the nature of the dispute or a codification or
summary of that statement.

14. CREDCO has violated § 607(b) of the FCRA, 15
U.S.C. 1681e(b), by failing to follow reasonable procedures to
prevent information that CREDCO has found to be inaccurate or
obsolete, or whose accuracy could not be verified, from appearing on
subsequent IMRs.

15. The acts and practices set forth in this complaint as violations
of the FCRA constitute unfair or deceptive acts or practices in
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ts principal office or place of business at 150 Second Avenue North,
suite 1600, St. Petersburg, Florida.

2. The Federal Trade Commission has jurisdiction of the subject
natter of this proceeding and of the respondent, and the proceeding
s in the public interest. |

ORDER

DEFINITIONS

For the purposes of this order, the following definitions shall
ipply:

1. The term "Fair Credit Reporting Act" ("FCRA") refers to the
Fair Credit Reporting Act, as amended by Public Law 104-208 (Sept.
30, 1996), 15 U.S.C. 1681-1681u, and as amended in the future.

2. The terms "person," "consumer," "consumer report,"
"consumer reporting agency," and "file," are defined as set forth in
Sections 603(b), (¢), (d), (f), and (g), respectively, of the FCRA, 15
U.S.C. 1681a(b), (c), (d), (f) and (g).

3. Unless otherwise specified, "respondent" shall mean First
American Real Estate Solutions, LLC, a limited liability company, its
successors and assigns, and its officers, agents, representatives, and
employees.

5

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, in connection with
the collection, preparation, assembly, maintenance, and furnishing of
consumer reports and files, shall comply with Section 611 of the
FCRA, 15 U.S.C. 16811, including but not limited to the following
provisions:

A. Subject to Section 611(a)(3), 15 U.S.C. 1681i(a)(3), if the
completeness or accuracy of any item of information contained in a
consumer's file at respondent is disputed by the consumer and the
consumer notifies respondent directly of such dispute, respondent
shall reinvestigate free of charge and record the current status of the
disputed information or delete the information from the file, as
required by Section 611(a)(1), 15 U.S.C. 1681i(a)(1); ,

B. Asrequired by Section 611(a)(2), 15 U.S.C. 1681i(a)(2), but
subject to Section 611(a)(3), 15 U.S.C. 1681i(a)(3),
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2. A notice, as required by Section 611(a)(6)(B)(v), that the
consumer has the right to request that respondent provide either a
notification that the item has been corrected or deleted, or the
consumer's dispute statement described in paragraph E.1. above or a
codification or summary of that dispute statement, to any person
specifically designated by the consumer who has received a consumer
report that contained the deleted or disputed information

(a) Within two years prior to the consumer's request, for
employment purposes; or

(b) Within six months prior to the consumer's request, for any
other purpose;

F. Ifthe reinvestigation under Section 611(a), 15 U.S.C. 1681i(a),
does not resolve the consumer's dispute, respondent shall permit the
consumer to file a dispute statement, as required by Section 611(b),
15 U.S.C. 1681i(b);

G. Asrequired by Section 611(c), 15 U.S.C. 168 li(c), whenever
a consumer files a dispute statement pursuant to paragraph L.F. above,
respondent shall include the consumer's dispute statement, or a
codification or summary of the dispute statement, in all subsequent
consumer reports that respondent prepares concerning the consumer
that contains the information in question, unless respondent has
reasonable grounds to believe the dispute statement is frivolous or
irrelevant; and ;

H. Respondent shall, at the request of the consumer, provide a
notification, as required by Section 611(d), 15 U.S.C. 1681i(d), that
a disputed item has been corrected or deleted, or the consumer's
dispute statement or a codification or summary of that dispute
statement, to any person specifically designated by the consumer who
has received a consumer report that contained the deleted or disputed
information

1. Within two years prior to the consumer's request, for
employment purposes; or

2. Within six months prior to the consumer's request, for any other
purpose.
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8. Respondent has promoted on its Web site a children's
neighborhood called the "Enchanted Forest." The Enchanted Forest
isdesignated as respondent's "KIDS" area, "[a] community for and by
kids." To join the Enchanted Forest neighborhood, children must
complete the New Member Application form and post personal home
pages. As of May 18, 1998, there were approximately 40,300
homesteads in the Enchanted Forest neighborhood. '

9. Respondent has promoted on its Web site a children's club in
the Enchanted Forest neighborhood called the "GeoKidz Club." To
join the GeoKidz Club, children must complete the "Official
GeoCities GeoKidz Club Membership Request Form." This form
requires applicants to be GeoCities members and to fill in all
information requested, including name, age, e-mail address,
GeoCities home page address, and gender. Respondent has also
promoted on its Web site contests in the Enchanted Forest
neighborhood for which children must complete the "Enchanted
Forest Contest Entry Form," by providing their name, personal Web
page address, and e-mail address.

10. Respondent has distributed a newsletter called the "World
Report." The World Report is e-mailed at regular intervals to
respondent's members and occasionally is posted on respondent's
Web site. Members automatically receive the World Report but can
discontinue receiving it by using respondent's "Profile Editor," a form
used to revise members' registration information. The Profile Editor's
default setting is for members to receive the World Report unless they
request not to.

11. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

DECEPTIVE PRACTICES IN CONNECTION WITH RESPONDENT'S
COLLECTION AND USE OF PERSONAL IDENTIFYING INFORMATION

Misrepresentations Involving Information Collection By GeoCities

12. Respondent has placed privacy statements on its New Member
Application form [Exhibit A]. This form collects from consumers,
including children, certain mandatory information (first and last
name, zip code, e-mail address, gender, date of birth, and member
name) and certain other information respondent designates as
"optional" (education level, income, marital status, occupation, and
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Respondent has also sold, rented, or otherwise marketed or disclosed
this information, including information collected from children, to
third parties who have used this information for purposes other than
those for which members have given permission. For example, third
parties have targeted unrequested e-mail advertising offers to
individual members based on their chosen GeoCities neighborhoods.
Therefore, the representation set forth in paragraph 13 was, and is,

false or misleading.

15. Through the means described in paragraph 12, respondent has
represented, expressly or by implication, that the "optional" informa-
tion collected through its New Member Application form is not
disclosed to third parties without the consumer's permission, and is
used only to gain a better understanding of who is visiting GeoCities.

16. In truth and in fact, respondent has disclosed the "optional"
information it collects through the New Member Application form to
third parties without the consumer's permission, and for purposes
other than to gain a better understanding of who is visiting GeoCities.
Respondent has disclosed this information, including information
collected from children, to third parties who have used this
information to target advertising to GeoCities' members. Therefore,
the representation set forth in paragraph 15 was, and is, false or
misleading.

Misrepresentations Involving Sponsorship By GeoCities
Where Information Is Collected By Third Parties

17. Respondent has disseminated or caused to be disseminated
Enchanted Forest Web pages [Exhibits D, H]. These Web pages have
promoted children's activities in the Enchanted Forest, including the
Official GeoCities GeoKidz Club, through print [Exhibit D] and
audio [Exhibit E] messages, and contests through print messages
[Exhibit H]. Respondent has also disseminated or caused to be
disseminated the July 16, 1997 issue of the World Report newsletter
[Exhibit F], which also promotes the Official GeoCities GeoKidz
Club. These promotions have caused children to reveal personal
identifying information through the Official GeoCities GeoKidz Club
Membership Request Form [Exhibit G] and the Enchanted Forest
Contest Entry Form [Exhibit I]. Through its Web page and e-mail
promotions, respondent has made the following statements:
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A. "Welcome kids to this enchanting forest created by your friends for you

_ toenjoy.... Jointhe GeoKidz Club at Enchanted Forest/3696 for fun and HTML

help. Play Java games and be sure to visit Charlie, the GeoKidz Club's new dog."
[Exhibit E]

B. "JOIN THE GEOKIDZ CLUB!
We all want a safe spot for our children to play and The GeoKidz Club is the

- perfect place. Enchanted Forest Community Leader Melange has been busy

providing an HTML Center, games, message forums, amember's gallery and many
more features for both parents and children to enjoy. The GeoKidz Club is always
growing and expanding, so visit http://www.geocities.com/EnchantedForest/3696

_often . . . and make sure to say hello to our virtual dog!" [Exhibit F

C. "Join us in our quest to name our Prince and Princess, the mascots of

Enchanted Forest! Enter the contest to name them by June 7th, and win 25 -

GeoPoints." (emphasis in original) [Exhibit H]

18. Through the means described in paragraph 17, respondent has
represented, expressly or by implication, that respondent collects and
maintains the children's personal identifying information collected
through the Official GeoCities GeoKidz Club Membership Request
Form and Enchanted Forest Contest Entry Form.

19. In truth and in fact, respondent does not collect and maintain
the children's personal identifying information collected through the
Official GeoCities GeoKidz Club Membership Request Form and
Enchanted Forest Contest Entry Form. In fact, the Official GeoCities
GeoKidz Club and the GeoCities Enchanted Forest contests are run
by third parties hosted on the GeoCities Web site, who collect the
children's personal identifying information directly and maintain it.
Therefore, the representation set forth in paragraph 18 was, and is,
false or misleading.

20. The acts ‘and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT A

GeoCines Homesteader Appiicanon ' hp /iwrsrw, geocites.comicgi-bnh dinew_ay

Submit | Clear |

{Maw] {Newghborhgads] (Faatured Content] (Membera] (MarketPlace] (Search) (Join| (Helal

Jof3 01/26/98 12:02:31
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EXHIBIT E

(Web audio ad for Official GeoCities GeoKidz Club)

Welcome kids to this enchanting forest created by your friends for you to enjoy. ... Join the
GeoKidz Club at EnchantedForest/3696 for fun and HTML help. Play Java games and be sure
to visit Charlie, the GeoKidz Club's new dog.

{Web audio ad: link from "Audio Description" icon on GeoCities Enchanted Forest home page,
hitp://www.geocities.cony/EnchantedForest (Exhibit D))

EXHIBITE
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EXHIBIT F

-- Do you think your sice deserves fame and fortune? Then, )

apply for the Featured Page Program. Featured Pages are highlighted on
the main page of every neighborhood and are eligible for our Enhanced
GeoRewards program, where you can earn GeoPoints for drawing traffic to

your sicaea. Go to -3 for
details, or talk co cne of your Community Leaders.

STUFF YOU NEED TO KNOW

Want to read about the most interesting sites at GeoCities?

hEER: //www geocizies . com/alist/

Want to promote your page?

Looking for more traffic?
3 P . £ile heml

Don't want to get this newsletter anymorae?

{(While you're chere, fill out the other stuff coo)

Want to reach one of your Communicy Leaders?
Go to the main page of your neighborhood
Click on che COMMUNITY LEADERS link on cthe left

Need help?
hoto://www.geacities.com/haln/

Want co provide feedback to GeoCitias?

Anytime. Anything., complimentary or critical.
We want to hear from you.

®« @ e & * o e @ * s @ ° w

GeoCitcies

acoo: - www. geocicies.com

3 F . QramT 1-5& DAY
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ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. "Child" or "children" shall mean a person of age twelve (12)
or under.

2. "Parents" or "parental" shall mean a legal guardian,
including, but not limited to, a biological or adoptive parent.

3. "Personal identifying information" shall include, but is not
limited to, first and last name, home or other physical address (e.g.,
school), e-mail address, telephone number, or any information that
identifies a specific individual, or any information which when tied
to the above becomes identifiable to a specific individual.

4. "Disclosure" or "disclosed to third party(ies)" shall mean (a)
the release of information in personally identifiable form to any other
individual, firm, or organization for any purpose or (b) making
publicly available such information by any means including, but not
limited to, public posting on or through home pages, pen pal services,
e-mail services, message boards, or chat rooms.

5. "Clear(ly) and prominent(ly)" shall mean in a type size and
location that are not obscured by any distracting elements and are
sufficiently noticeable for an ordinary consumer to read and
comprehend, and in a typeface that contrasts with the background
against which it appears.

6. "Archived" database shall mean respondent's off-site "back-
up" computer tapes containing member profile information and
GeoCities Web site information.

7. "Electronically verifiable signature" shall mean a digital
signature or other electronic means that ensures a valid consent by

.requiring: (1) authentication (guarantee that the message has come
~ from the person who claims to have sent it); (2) integrity (proof that
the message contents have not been altered, deliberately or
accidentally, during transmission); and (3) non-repudiation (certainty
that the sender of the message cannot later deny sending it). —

8. "Express parental consent" shall mean a parent's affirmative
agreement that is obtained by any of the following means: (1) a
signed statement transmitted by postal mail or facsimile; (2)
authorizing a charge to a credit card via a secure server; (3) e-mail
accompanied by an electronically verifiable signature; (4) a procedure
that is specifically authorized by statute, regulation, or guideline







124 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 127 F.T.C.

IV.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, in connection with
the online collection of personal identifying information, in or
affecting commerce, shall provide clear and prominent notice to
consumers, including the parents of children, with respect to
respondent's practices with regard to its collectionand use of personal
identifying information. Such notice shall include, but is not limited
to, disclosure of:

A. What information is being collected (e.g., "name," "home
address," "e-mail address," "age," "interests");

B. Its intended use(s);

C. The third parties to whom it will be disclosed (e.g.,
"advertisers of consumer products,” mailing list companies," "the
general public");

D. The consumer's ability to obtain access to or directly access
such information and the means by which (s)he may do so;

E. The consumer's ability to remove directly or have the
information removed from respondent's databases and the means by
which (s)he may do so; and

F. The procedures to delete personal identifying information
from respondent's databases and any limitations related to such
deletion.

Such notice shall appear on the home page of respondent's Web
site(s) and at each location on the site(s) at which such information
is collected.

Provided that, respondent shall not be required to include the
notice at the locations at which information is collected if such
information is limited to tracking information and the collection of
such information is described in the notice required by this Part.

Provided further that, for purposes of this Part, compliance with
all of the following shall be deemed adequate notice: (a) placement -
of a clear and prominent hyperlink or button labeled PRIVACY
NOTICE on the home page(s), which directly links to the privacy
notice screen(s); (b) placement of the information required in this Part
clearly and prominently on the privacy notice screen(s), followed on
the same screen(s) with a button that must be clicked on to make it
disappear; and (c) at each location on the-site at which any personal
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facsimile. Notice to the parent of a child may be to the e-mail address
of the parent and, if not known by respondent, to the e-mail address
of the child. The notice shall include the following information:

1. The information that was collected (e.g., "name," "home
address," "e-mail address," "age," "interests"); its use(s) and/or
intended use(s); and the third parties to whom it was or will be
disclosed (e.g., "advertisers of consumer products,” "mailing list
companies," "the general public") and with respect to children, that
the child's personal identifying information may have been made
public through various means, such as by publicly posting on the
child's personal home page or disclosure by the child through the use
of an e-mail account; '

2. The consumer's and child's parent's right to obtain access to

such information and the means by which (s)he may do so;

3. The consumer's and child's parent's right to have the
information removed from respondent's or a third party's databases
and the means by which (s)he may do so;

4. A statement that children's information will not be disclosed
to third parties, including public posting, without express parental
consent to the disclosure or public posting;

5. The means by which express parental consent may be
communicated to the respondent permitting disclosure to third parties
of a child's information; and

6. A statement that the failure of a consumer over the age of
twelve (12) to request removal of the information from respondent's
databases will be deemed as approval to its continued retention and/or
disclosure to third parties by respondent.

D. Respondent shall provide to consumers, including the parents
of children, a reasonable and secure means to request access to or
directly access their or their children's personal identifying
information. Such means may include direct access through password
protected personal profile, return e-mail bearing an electronically
verifiable signature, postal mail, or facsimile.

E. Respondent shall provide to consumers, including the parents
of children, a reasonable means to request removal of their or their
children's personal identifying information from respondent's and/or
the applicable third party's databases or an assurance that such
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information has been removed. Such means may include e-mail,
postal mail, or facsimile.

F. The failure of a consumer over the age of twelve (12) to
request the actions specified above within twenty (20) days after
his/her receipt of the notice required in Part VIL. A shall be deemed to
be consent to the information's continued retention and use by
respondent and any third party.

G. Respondent shall provide to the parent of a child a reasonable
means to communicate express parental consent to the retention
and/or disclosure to third parties of his/her child's personal identifying
information. Respondent shall not use any such information or
disclose it to any third party unless and until it receives express
parental consent.

H. If, inresponse to the notice required in Part VII.A, respondent
has received a request by a consumer over the age of twelve (12) that
respondent should remove from its databases the consumer's personal
identifying information or has not received the express consent of a
parent of a child to the continued retention and/or disclosure to third
parties of a child's personal identifying information by respondent
within twenty (20) days after the parent's receipt of the notice
required in Part VILB, respondent shall within ten (10) days:

1. Discontinue its retention and/or disclosure to third parties of
such information, including but not limited to (a) removing from its
databases all such information, (b) removing all personal home pages
created by the child, and (c) terminating all e-mail accounts for the
child; and

2. Contact all third parties to whom respondent has disclosed the
information, requesting that they discontinue using or disclosing that
information to other third parties, and remove the information from
their databases.

With respect to any consumer over the age of twelve (12) or any
parent of a child who has consented to respondent's continued
retention and use of personal identifying information pursuant to this
Part, such consumer's or parent's continuing right to obtain access to
his/her or a child's personal identifying information or removal of
such information from respondent's databases shall be as specified in
the notice required by Part IV of this order.
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extent that the amendment does not affect respondent's compliance
obligations under this order.

B. For five (5) years after the last collection of personal
identifying information from a child, all materials evidencing the
express parental consent given to respondent.

XIL.

It is further ordered, That respondent GeoCities, and its
successors and assigns, shall deliver a copy of this order to all current
and future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order.
Respondent shall deliver this order to current personnel within thirty
(30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities.

XII.

It is further ordered, That respondent GeoCities, and its
successors and assigns, shall establish an "information practices
training program" for any employee or GeoCities Community Leader
engaged in the collection or disclosure to third parties of consumers'
personal identifying information. The program shall include training
about respondent's privacy policies, information security procedures,
and disciplinary procedures for violations of its privacy policies.
Respondent shall provide each such current employee and GeoCities
Community Leader with information practices training materials
within thirty (30) days after the date of service of this order, and each
such future employee or GeoCities Community Leader such materials
and training within thirty (30) days after (s)he assumes his/her
position or responsibilities.

XIII.

It is further ordered, That respondent GeoCities, and its
successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including, but not
limited to, a dissolution, assignment, sale, merger, or other action that
would result in the emergence of a successor corporation; the creation
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or dissolution of a subsidiary, parent, or affiliate that engages in any
acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30) days
prior to the date such action is to take place, respondent shall notify
the Commission as soon as is practicable after obtaining such
knowledge. Allnotices required by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.

XIV.

It is further ordered, That respondent GeoCities, and its
successors and assigns, shall, within sixty (60) days after service of
this order, and at such other times as the Federal Trade Commission
may require, file with the Commission a report, in writing, setting
forth in detail the manner and form in which they have complied with
this order.

XV.

This order will terminate on February 5, 2019, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an accompany-
ing consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
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deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

CONCURRING STATEMENT OF COMMISSIONER ORSON SWINDLE

I have voted in favor of final issuance of the consent order in this
matter because its provisions are appropriate to remedy the alleged
violations of the law by GeoCities, Inc. However, I want to
emphasize that my support for these provisions as a remedy for
alleged law violations in this particular case does not necessarily
mean that I would support imposing these requirements on other
commercial Internet sites through either legislation or regulation.
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(c) Emesto L. Ramirez L.V., D.M.D., Comercio #105, Juana
Diaz, Puerto Rico;

(d) Jaime R. Gierbolini Borelli, D.M.D., Jose I. Quinton #49,

- Coamo, Puerto Rico; ‘

(e) Adolfo L. Gierbolini Borelli, D.M.D., P.O.Box 261, Coamo,
Puerto Rico;

(f) Roberto L. Mateo Nieves, D.M.D., Calle Betances #12, Santa
Isabel, Puerto Rico; ' '

(g) Miguel E. Rivera Mateo, D.M.D., Haciendas del Monte, Calle
6 G-2, Santa Isabel, Puerto Rico;

(h) Hector Renta Melendez, D.M.D., Calle Florencio Santiago
#41, Coamo, Puerto Rico;

(i) MigdaliaE. Alvarado Burgos, D.M.D., Calle Santiago Iglesias

- #66, Coamo, Puerto Rico;

(5) Juan R. Rosario Ramos, D.M.D., Calle Comercio, Esq.
Hostos #116-C, Juana Diaz, Puerto Rico;

(k) Jorge L. Rivera Rosario, D.M.D., Calle Munoz Rivera #47,
Juana Diaz, Puerto Rico;

(1) Jorge C. Munoz Mattei, D.M.D., Munoz Rivera #54-C, Juana
Diaz, Puerto Rico; and :

(m) Raul D. Ortiz Escalera, D.D.S., Calle Baldoriaty #42, Coamo,
Puerto Rico.

PAR. 2. The acts and practices of respondents, including those
herein alleged, are in or affect commerce within the meaning of
Section 5 of the Federal Trade Commission Act, as amended, 15

- U.S.C. 45.

PAR. 3. The acts and practices of respondents herein alleged
concern their agreements, combinations, and conspiracies to set the
prices and .other terms and conditions under which they would
participate in Puerto Rico's program to provide medical, pharmaceuti-
cal, and dental services to the indigent (the "Reform"), established
pursuant to the Puerto Rico Health Insurance Administration Act of
1993, Act No. 72, Article II. The Reform was intended to create a
‘health insurance system to give high quality health care, including
dental services, to indigent residents of Puerto Rico. The Reform is
financed by the Commonwealth, Federal Medicaid, other applicable
Federal funds, contributions by employers and individual employees,
and income from privatization funds (such as leases and sales of

= - S gt =
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PAR. 8. On December 14, 1995, the respondents met with
representatives of La Cruz Azul, and presented their letter with the
terms and conditions under which they would participate in the
Reform, including price terms, for which they sought higher
reimbursement. During the meeting with La Cruz Azul, and while a
representative of La Cruz Azul was not present, the respondents
discussed among themselves their response to the terms and
conditions for participation in the Reform, and agreed to nearly
identical responses. Each respondent provided La Cruz Azul written
notice that the dentist would not participate in the Reform under the
terms offered by La Cruz Azul.

PAR. 9. The respondents refused to participate in the Reform
upon its expansion to the areas of their practices on December 20,
1995, and communicated with the public that they would not accept
its terms and conditions. Respondents in Juana Diaz placed an
advertisement in a newspaper notifying the public that they would not
participate, and some respondents conveyed their refusal to deal with
the Reform in a radio interview. Because of this concerted refusal to
deal, residents of Juana Diaz, Coamo, and Santa Isabel who were
eligible under the Reform were not able to receive dental services
from local providers. |

PAR. 10. Dentists from Ponce advertised their willingness to
accept Reform patients from Juana Diaz, Coamo, and Santa Isabel.
In response, respondents sought to have the Colegio de Cirujanos
Dentistas de Puerto Rico (the "Colegio") prohibit this advertising.
The Colegio eventually found advertisements by one of the dentists
from Ponce to be in violation of the Colegio's rules, and notified the
dentist, who then stopped advertising that was targeted to residents of
Juana Diaz, Coamo, and Santa Isabel.

PAR. 11. La Cruz Azul acceded to respondents' demand to raise
the level of reimbursement of dental fees under the Reform. The
respondents then agreed to participate in the Reform, effective
February 1, 1996. i

PAR. 12. The respondents have not integrated their businesses in
any economically significant way, nor have they created any
efficiencies that might justify the acts and practices described in
paragraphs seven through eleven.

PAR. 13. The acts and practices of the respondents as described
in this complaint have had the purpose, tendency, effects, and

S ———— Y









140 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 12T E T,

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
"is in the public interest.

ORDER
&

It is ordered, That, for the purposes of this order, the following
definitions shall apply:

A. "Payer" means any person that purchases, reimburses for, or
otherwise pays for all or part of any health care services for itself or
for any other person. Payer includes, but is not limited to, any health
insurance company; preferred provider organization; prepaid hospital,
medical, or other health service plan; health maintenance organiza-
tion; government health benefits program; employer or other person
providing or administering self-insured health benefits programs; and
patients who purchase health care for themselves.

B. "Person" means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated entities,
and governments.

C. "Provider" means any person that supplies health care services
to any other person, including, but not limited to, dentists, physicians,
pharmacies, hospitals, and clinics.

D. "Qualified risk-sharing joint arrangement" means an arrange-
ment to provide dental services in which (1) the arrangement does not
restrict the ability, or facilitate the refusal, of providers participating
in the arrangement to deal with payers individually or through any
other arrangement, and (2) all providers participating in the
arrangement share substantial financial risk from their participation
in the arrangement through: (a) the provision of services to payers at
a capitated rate; (b) the provision of services for a predetermined
percentage of premium or revenue from payers; (c¢) the use of
significant financial incentives (e.g., substantial withholds) for its
participating providers, as a group, to achieve specified cost-
containment goals; or (d) the provision of a complex or extended
course of treatment that requires the substantial coordination of care
by different types of providers offering a complementary mix of
services, for a fixed, predetermined payment, where the costs of that
course of treatment for any individual patient can vary greatly due to
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the individual patient's condition, the choice, complexity, or length of
treatment, or other factors.

E. "Qualified clinically-integrated joint arrangement" means an
arrangement to provide dental services in which (1) the arrangement
~ does not restrict the ability, or facilitate the refusal, of providers
participating in the arrangement to deal with payers individually or
through any other arrangement, and (2) all providers participating in
the arrangement participate in active and ongoing programs of the
~arrangement to evaluate and modify the practice patterns of, and

create a high degree of interdependence and cooperation among, the

. providers participating in the arrangement, in order to control costs

and ensure quality of the services provided through the arrangement.

F. "Reimbursement" means any payment, whether cash or non-

cash, or other benefit received for the provision of dental goods and
services.

IL.

1t is further ordered, That each respondent, directly or indirectly,
or through any corporate or other device, in connection with the
provision of dental goods and services in or affecting commerce, as
"commerce" is defined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. 44, cease and desist from:

A. Entering into, adhering to, participating in, maintaining,
organizing, implementing, enforcing, or otherwise facilitating any
combination, conspiracy, agreement, or understanding to:

1. Negotiate on behalf of any other dentist with any payer or
provider;

2. Deal or refuse to deal with, boycott or threaten to boycott, any
payer or provider; or ,

3. Determine any terms, conditions, or requirements upon which
dentists deal with any payer or provider, including, but not
limited to, terms of reimbursement.

B. Encouraging, advising, pressuring, inducing, or attempting to
induce any person to engage in any action that would be prohibited if
the person were subject to this order.
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interest in any concern that in turn has any direct or indirect
ownership interest in a title plant or back plant servicing the same
- area, or acquire from any concern any assets (other than in the
ordinary course of business) of, or ownership interest in, any existing
title plant or back plant servicing any geographic area for which
Alleghany has any ownership interest in a title plant or back plant
servicing the same area. Paragraph VII of the Order exempts from
the requirements of Paragraph VI certain acquisitions. Paragraph
VIILB. requires Alleghany to file annual reports respecting its com-
pliance with the Order. Paragraph IX provides that the Commission
shall have access to specified records and officers and personnel of
Alleghany. Paragraph X requires that Alleghany provide prior notice
of any changes that may affect compliance obligations arising out of
the Order.? These Order provisions expire by their own terms on July
23,2001, ten years after the Order became final.” Alleghany asserts
that the purpose of the Order is to preserve competition in the
provision of title plant/back plant information. Since Alleghany is no
~ longer, directly or indirectly, in the title plant/back plant business, the
prohibitions and requirements of the Order as to Alleghany serve no
- useful purpose. According to Alleghany, the Order now places
responsibility upon Alleghany for the actions or inaction of other
firms that Alleghany, since the spin-off, no longer controls.*

The changes of fact alleged by Alleghany include the fact that
Alleghany restructured itself by forming an independent publicly-
traded corporation named Chicago Title Corporation ("Chicago
Title"). Chicago Title includes Alleghany's title insurance and real
- estate related services business. On June 17, 1998, Alleghany spun-
off Chicago Title ("Spin-Off").” The Spin-Off was accomplished
through a pro rata distribution to Alleghany stockholders; specifically,
three shares of Chicago Title stock were distributed for each share of

2 114 FTC 385 (1991). By an order issued June 27, 1996, the Commission reopened and modified
the Order resulting in, among other things, certain modifications of the prior notice provisions contained
in paragraph VI of the original Order. 121 FTC 934 (1996).

3 Order 4§ V1, VIL, VIILB., IX, X.
% Petition at 5.

? Prior to the Spin-Off, Alleghany was the sole owner of Chicago Title and Trust Company
("CT&T"). CT&T is the sole owner of Chicago Title Insurance Company ("Chicago Title Insurance™),
Ticor Title Insurance Company of California ("Ticor") and Security Union Title Insurance Company
("STI"). Chicago Title Insurance, Ticor and STI are engaged in the title plant/back plant business.
Chicago Title is a newly formed holding company for these former Alleghany subsidiaries.
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Alleghany common stock outstanding as of the record date of June
10, 1998. On the effective date of the Spin-Off, the largest individual
stockholder of Alleghany held no more than 12.5% of the total
amount of Alleghany stock outstanding. None of the executive
officers of Chicago Title holds any present position with Alleghany.
The Board of Directors of Chicago Title consists of fourteen
directors. Although certain of these Board members hold positions
with Alleghany, the substantial majority of the Board -has no
connection with Alleghany. Only two directors are executive officers
of Alleghany, and one of those directors is also a director of
Alleghany. Two other directors are also directors of Alleghany and
a third is an executive officer of Alleghany Asset Management, Inc.
("AAM"), an Alleghany subsidiary which has never been in the
business of title insurance. The remaining directors are either officers
of Chicago Title or outside directors unaffiliated in any way with
Alleghany.b

Section 5(b) of the Federal Trade Commission Act, 15
U.S.C. 45(b), provides that the Commission shall reopen an order to
consider whether it should be modified if the respondent "makes a
satisfactory showing that changed conditions of law or fact" so
require. A satisfactory showing sufficient to require reopening is
made when a request to reopen identifies significant changes in
circumstances and shows that the changes eliminate the need for the
order or make continued application of it inequitable or harmful to
competition.’

Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so

. See Petition at 2-5; ] 3-11 Hart Affidavit; {{ 1-6 Adams Affidavit. Prior to the Spin-Off, AAM
was a subsidiary of CT&T which conducted the financial services business of CT&T. CT&T
distributed the stock of AAM to Alleghany because Alleghany chose to retain the financial services
business, while it spun off the title insurance and real estate services business. While Alleghany and
Chicago Title have entered into certain administrative agreements to define their ongoing relationship,
and to allocate responsibility for past obligations and certain obligations that might arise in the future,
these agreements do not give Alleghany responsibility for management of Chicago Title or its
subsidiaries. Petition at 4.

* S. Rep. No. 96-500, 96th Cong., 1st Sess. 9 (1979) (significant changes or changes causing
unfair disadvantage), Louisiana-Pacific Corp., Docket No. C-2956, Letter to John C. Hart (June 35,
1986), at 4 (unpublished) ("Hart Letter"). See also United States v. Louisiana-Pacific Corp., 967 F.2d
1372, 1376-77 (9th Cir. 1992) ("A decision fo reopen does not necessarily entail a decision to modify
the order. Reopening may occur even where the petition itself does not plead facts requiring
modification.").
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IN THE MATTER OF
LAFARGE, S.A., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3852. Complaint, Feb. 12, 1999--Decision, Feb. 12, 1999

This consent order, among other things, prohibits the respondents from entering into
any contract or agreement relating to the acquisition by Lafarge of any of the
Holnam Acquisition Assets, in which the amount of any payment made after the

_closing of the acquisition is calculated by reference to or dependent upon the
quantity of cement produced or sold by Lafarge in any market in the states of
Washington or Oregon. '

Participants

For the Commission: Joseph Lipinsky, John Kirkwood, Patricia
Hensley, Shane Woods, Maxine Stansell, Virginia Davidson, Robert
Schroeder, Charles Harwood, Kenneth Libby, Daniel Ducore,
William Baer, Daniel O'Brien, J. Elizabeth Callison and Roger
Boner. '

For the respondents: Richard Favretto, Mayer, Brown & Platt,
Washington, D.C. ‘

COMPLAINT

The Federal Trade Commission ("Commission"), having reason
to believe that Lafarge, S.A., through an entity it controls, Lafarge
Corporation (collectively "respondents"), has entered into an
agreement to acquire cement production assets of Holnam, Inc., that
the agreement violates Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. 45, and that the acquisition, if consum-
mated, would result in a violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45, and Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:

A. THE RESPONDENTS

1. Respondent Lafarge, S.A., is a corporation organized, existing
and doing business under and by virtue of the laws of France with its
principal executive offices located at 61 rue des Belles Feuilles, F-
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the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Lafarge, S.A., is a corporation organized, existing
and doing business under and by virtue of the laws of France with its
principal executive offices located at 61 rue des Belles Feuilles, F-
75782 Paris, France.

2. Respondent Lafarge Corporation is a corporation controlled by
Lafarge, S.A., with its principal executive offices located at 11130
Sunrise Valley Drive, Reston, Virginia.

3. The Federal Trade Commission has jurlsdlctlon of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
L

It is ordered, That, as used in this order, the following definitions
shall apply:

A. "Respondents" or "Lafarge" means Lafarge Corporation and
Lafarge, S.A., their directors, officers, employees, agents, representa-
tives, predecessors, successors, and assigns; their subsidiaries,
divisions, groups and affiliates controlled by Lafarge Corporation and
Lafarge, S.A., and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

B. "Commission" means the Federal Trade Commission.

C. "Holnam Acquisition Assets" means the cement plant in
Seattle, Washington, the cement distribution terminal in Vancouver,
‘Washington, and the rock quarry in Twin Rivers, Washington, owned
by Holnam, Inc., which has its office and principal place of business
located at 6211 Ann Arbor Road, Dundee, Michigan; and the rock
quarry on Texada Island, British Columbia, and the cement
distribution terminal in New Westminster, British Columbia, owned
by Holnam West Materials, Ltd., a subsidiary of Holnam, Inc.

IL

1t is further ordered, That respondents shall not enter into any
contract, agreement, or understanding, relating to the acquisition by
Lafarge of any or all of the Holnam Acquisition Assets, in which the
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PAR. 2. Respondent Merck is engaged in the development,
production and sale of pharmaceutical products, including Mevacor
and Zocor, which are "HMG-CoA reductase inhibitors" used for the
treatment of high cholesterol, and Prinivil and Vasotec, which are
"angiotensin converting enzyme inhibitors" ("ACE Inhibitors") used
for the treatment of hypertension, high blood pressure, and heart
disease.

PAR. 3. Respondent Merck-Medco Managedfiare LLC.,isa
limited liability company organized, existing and doing busmess
under and by virtue of the laws of the State of Delaware, with its
principal office located at 100 Summit Avenue, Montvale, New
Jersey.

PAR. 4. Respondent Medco provides pharmacy benefit manage-
ment ("PBM") services to corporations, insurance companies, labor
unions, Blue Cross Blue Shield organizations, federal and state
employee plans, health maintenance organizations, and other
members of the healthcare industry.

PAR. 5. On November 18, 1993, Merck acquired all the
outstanding stock of Medco Containment Services, Inc., now doing
business as Merck-Medco Managed Care, L.L.C., for approximately
$6.6 billion.

PAR. 6. At all times relevant herein, respondents Merck and
Medco have been, and are now, engaged in commerce as "commerce"
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12,
and are "corporations" whose businesses are in or affecting commerce
as "corporation" and "commerce" are defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 44.

PAR. 7. Arelevant line of commerce within which to analyze the
effects of this acquisition is the provision of pharmacy benefit
management ("PBM") services by national full-service PBM firms,
and any narrower markets contained therein. Other relevant lines of
commerce within which to analyze the effects of this acquisition are
the development, manufacture and sale of pharmaceutical products in
specific therapeutic categories, and narrower markets contained
therein (iﬁcluding, but not limited to, the markets for HMG-CoA
reductase inhibitors and angiotensin converting enzyme inhibitors).

PAR. 8. A relevant section of the country within which to
analyze the effects of this acquisition is the United States.
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1. Respondent Merck & Company, Inc., ("Merck") is a

‘corporation organized, existing and doing business under and by

virtue of the laws of the State of New Jersey, with its office and
principal place of business located at One Merck Drive, Whitehouse
Station, New Jersey.

2. Respondent Merck- Medco Managed Care, LLC, ("Medco") is
a limited liability company organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 100 Summit Avenue,
Montvale, New Jersey.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
It is ordered, That the following definitions shall apply herein:

A. "Merck" means Merck & Co., Inc., its directors, officers,
employees, agents, representatives, predecessors, successors and
assigns; its subsidiaries, divisions, groups, affiliates, partnerships and
joint ventures controlled by Merck & Co., Inc., other than Medco or
any other supplier of PBM Services owned or controlled by Merck;
and the respective directors, officers, employees, agents, representa-
tives, successors and assigns of each.

B. "Medco" means Merck-Medco Managed Care, L.L.C., its
managers, directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled by Medco
other than Merck; all other suppliers of PBM Services owned or
controlled by Merck; and the respective directors, officers,
employees, agents, representatives, successors and assigns of each.

C. "Respondents" means both Merck and Medco.

D. "Commission" means the Federal Trade Commission.

E. "Formulary" means a listing, by therapeutic category, of
branded and generic ambulatory drug products that are approved for
use by the U.S. Food & Drug Administration ("FDA"), which listing
is made available to pharmacies, physicians, third-party payors, or
other persons involved in the healthcare industry, to guide in the
prescribing or dispensing of pharmaceuticals. An "Open Formulary"
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Any person who meets the criteria set forth in this subparagraph shall
be deemed an "independent" member of the P&T Committee.

3. Each independent member of the P&T Committee shall have
one vote on each decision of the P& T Committee.

4. All members of the P&T Committee who are employees,
officers, directors, or agents of, or who have a financial interest in,
Merck, Medco, or any other person who has an ownership interest in
Merck or Medco, shall not be entitled to vote on decisions of the P&T
Committee.

5. All independent members of the P&T Committee shall be
appointed for two-year terms, except that the initial terms for
approximately one-half ofthe independent members may be for fewer
~ than two years if necessary to ensure that approximately one-half of
the independent members' terms expire each year. At the expiration
of their terms, or upon the occurrence of a vacancy, members may be
reappointed, or new members may be appointed, by a majority of the
then-appointed independent members of the P&T Committee.

6. No independent member of the P&T Committee may be
removed except for cause by vote of a majority of the independent
members of the P&T Committee.

7. In performing its responsibilities in maintaining the Open
Formulary, the P&T Committee shall utilize only criteria relating to
safety, efficacy, FDA approved indications, side effects, contra-
indications, pharmacokinetics, patient compliance, physician
follow-up requirements, effect on emergency room visits and
hospitalizations, laboratory tests, cost, and similar objective factors.
Such P&T Committee shall give no preference to the products of
Merck, or of any other person with an ownership interest in Medco,
except on the basis of such objective criteria.

8. Merck shall cause Medco to, and Medco shall, cover the
reasonable costs and expenses of the P&T Committee, and Merck
shall cause Medco to, and Medco shall, indemnify the P&T
Committee against any losses or claims of any kind that might arise
out of its performance of functions under this order, except to the
extent that such losses or claims result from misfeasance, gross
negligence, willful or wanton acts, or bad faith.

9. Medco shall maintain written records, for five (5) years from
the date thereof, sufficient to show the basis and rationale for all P&T
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3. Medco may disclose to Merck auditors Medco Non-Public
Information to the extent necessary to enable Merck auditors to
perform their auditing duties in the ordinary course of business, on
condition that such auditors shall not use such Non-Public
Information for any other purpose and shall not disclose such Non-
Public Information to any other person at Merck not expressly
permitted to receive the information under this Section IIL.B.

IV.

1t is further ordered, That Merck shall retain all documents and
shall cause Medco to separately retain all documents, and Medco
shall retain all documents, that relate to (A) the exclusion of any
prescription drug product from the Open Formulary required by
paragraph II.A above, (B) any preference or ranking accorded to any
prescription drug product on the Open Formulary required by
paragraph II.A above, or (C) statements or indications of discounts,
rebates, or other concessions, as described in paragraph II.C above,
for a period of five (5) years from the date such document is created
or received.

V.

It is further ordered, That Merck and Medco shall disclose the
availability of the Open Formulary as follows:

A. Merck shall cause Medco to, and Medco shall, disclose the
availability of the Open Formulary to all persons who currently have
an agreement with Medco concerning PBM Services or concerning
the inclusion of pharmaceuticals on a formulary, by providing to each
such person a written communication containing the following
statement not later than ten (10) days after initiation of contact
between Medco and such person regarding renewal or extension of
- such person's existing agreement with Medco:

Medco maintains an Open Formulary that allows, subject to
the determination of an independent Pharmacy and
Therapeutics Committee, the inclusion of any ambulatory
prescription drug product approved by the FDA for use in the
United States. This Open Formulary will be provided to you
upon request.
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APPENDIX A

INTRODUCTION

The Universal Formulary is a list of FDA approved. prescription drug medications which was developed by an independent Pharmacy and
Therapeutics (P&T) Committee comprised of distinguished health care professionals. Use of the formulary will assist in maintaining the
quality of patient care and cost containment for the patient’s drug benefit plan. Providers, participating physicians and pharmacists, are
requested to refer to the Universal Formulary when selecting prescription drug therapy for eligible plan members.

Physicians are requested to prescribe medications included in the formulary whenever possible. Information on geriatric prescribing
provides suggested altematives for prescriptions that may pose particular risk to elderly persons.

The Universal Formulary is divided into major therapeutic categories (chapters) for easy use. Products that are approved for more than one

therapeutic indication may be included in more than one chapter. Formulary drugs are ideatified by generic names. Brand names are
luded only for refi Dependent upon the number of branded products, not all branded names are identified, but are deemed on the

formulary. Due to the numerous generic and branded drugs in category 13.2, Cough & Cold Therapy, the formulary only lists examples of
medications in this group.

FORMULARY MEDICATION COVERAGE

All drugs included in the formulary are not m.cessanly covered by each patient's prescription dmg benefit plan design. Patients should
ine specific coverage.

consult their policies or seqvice repr s 1o di
* Approved Medications
Only FDA-approved medications are eligible for coverage under the participant’s or employer's policy.

* Experimental Indications
Medications used for experi I indications are not eligible for coverage.
* Over-the-c (OTC) Medicati

Most benefit plans do not cover over-the-counter (non-prescription) medications. When a drug is available in the ideatical strength and
dosage form as both a prescription and non-prescription drug, the prescription drug is usually not covered by the plan. [n these cases,
providers should refer the patient to the equivalent OTC product. In some instances, OTC medications are listed in the Universal

Formulary for reference purposes only.

* Prior Authorization

Prior Authorization is y for certain medicat Based on current medical information, the P&T Commitrec has established
clinical criteria for specific drug therapies that require the physician to provide patient-specific information before the drug would be
perminted to be covered, Prior Authorized drugs often include those with potential for significant toxicity, inappropriate use and
exceptionally high cost.
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1.7 URINARY TRACT AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
h : A Mandalans s

mandelate
irofi i Macrodantin s
macrocrystals
+phenazopynidine +Pyridium H
potassium citrate Urocit-K H]
#trimethoprim +Prolapril 5
methenamine hippurate Hiprex, Urex 31
monohydrate
macrocrystals
acetohydroxamic acid  Lithostat $535%
nalidixic acid NegGram $5585!
il i Furadanu $55881!
1.8 ANTIVIRALS
GENERIC BRAND REL. COST
NAME NAME VALUE
L1 MISCELLANEOUS ANTIVIRALS .
Py r < 1. Symadine §

5 Flumadi 55§
+acyclovir +Zovirax 53555
valacyclovic Valtrex $3555!
fameiclovir Famvir ss555!
ganciclovir Cytovenc SSS3SIL
LA&.2 HIV/AIDS THERAPY
delavirdi Rescrip 55555
didanosine (ddl) Videx $5358!
lamivudine Epivir $5555!
nevirapine ] Viramune $5355!
stavudine Zerit $1355!
zalcitabine {(ddC) HIVID 558551
zidovudine (AZT) ‘Retrovir $5355!
indinavir Crixivan $5355!!
nelfinavir Viracept piiivdil
ritenavir Norvir pLiisdiy
saquinavir I[nvirase piiisii

+Use generic: brand name listed (or reference only.
4 Use in the clderly is associated with increased risk.
4 Dosage reduction may be required in the cldedy.

1.9 ANTIFUNGAL AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
griscofulvia, Grifulvin V, Grisactin, $
microcrystalline Fulvicin U/F
griseafulvin, Grisactin Ultra, s
ultamicrocrystalline  Gris-PEG.
Fulvicia PIG
+nystatin +Mycosatin, Nilstat ~ §
low i Mycelex troche 3558
ketoconazole Nizoral $55%
ampho B oral susp Fungizone ‘S5555!
fluconazole Diflucan 55358
terbinafine oral Lamisil $5558!
itraconazole Sporanox 555553
itraconazole soln Sporanox p 34440
flucyrosine Ancobon L1343 10

1.10 VANCOMYCIN

GENERIC BRAND REL. COST
NAME NAME VALUE
vancomycia Vancocia b330

1.11 MISCELLANEOUS

ANTI-INFECTIVES

GENERIC BRAND REL. COST
NAME NAME VALUE
pacasbei = I
LILI MISCELLANEQUS ANTI-INFECTIVES
dapsonc Dapsone: s
+neomycin +Neomycin 5
chleramphenicol Chloromycetin 555
#clindamycin +CTeocin HCI $53
L1L2 ANTIPARASITICS
+metronidazole +Flagyl, Protostat s
piperazine Piperazine 5
+pyrantel +Antiminth 5
iodoquinol Yodozia 35
+mebendazole +Vermox 355
hisbendazol Mi | §58
furazolidone Furoxonc $5358!
paromomycin sulfaie  Humatin ss38s!!
ivenmectin Stromeciol 3555511
oxamniquine Vansil 1
praziquantel Biluicide
pentamidine Ncbupent, Pentam sssssin

iscthionate (inh)
alovaquone Mepcon Rt L

+Use generic: brand name listed for reference only.
aUse in the elderly is associated with increased risk.
4 Dosage reducticn may be required in the clderly.
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L113 ANTIMALARIALS 213 ANDROGENS, ESTROGENS,
primaquine Primaquine 5 HORMONES & RELATED DRUGS -
Gttt Darapri s J
+quinine sulfate +Quinnam 5 21.3.1 ANDROGENS
chloroquine Aralea 133 +fluox +Hals - 1
+hydroxychloroquine  +Plaguenil 55 testolactone Teslas $3555!
sulfadoxine/
= pycimethamine Fansidar 55 2132 ESTROGENS
mefloquine Lariam 35 chloromianisene Tace 55
chloroquine/primaquine Aralen/Primaquine £33
quinacrine Aubrine 133 iR L1313 HORMONES
- +megeswol #Megace 55
L1L4 ANTIMYCOBACTERIALS .
fofazimi Lamp s 213.4 ANTIESTROGENS
INH/B6 Niazid B6 1 tamoxifen Nolvadex 5555
+isoniazid +INH s = I Animid 35535!
pyrazinamid Pycazinamid 3535 lewozale © Feman $5555!
+rifampin +Rifadia 3555
ethambutol Myambutol 53558
INH/rifampin Rifamate 55555 fluramide Eulexin $5535!
aminosalicylic acid Paser £3588! nilutamide Nilandron $53351
cycloserine Sexomycin 355831 bicalutamide Casodex $5555!!
ethionamide Trecator-SC 33555!
INH/rifampin/PZA Rifater $5555! 1S MMUNOSUPPRESSANT DRUGS
tifabutin Mycobutin $5588! hiopel I 358
-yclospori Sandi S55551!
LILS AMINOGLYCOSIDES cyclosporine Neoral $s8551
+ncomycin +Mycifradin tabs 3 microemulsion
mycophenofaie mofetl  CeliCept $55551!
tacrolimus. Prograf’ s5sss
2. ANTINEOPLASTICS &
2.1.6 MISCELLANEOQUS ANTINEOPLASTIC DRUGS
IMMUNOSUPPRESSANT e e '
DRUGS mitotane Lysodrea
estramustine Emeyt
all-trans retinoic acid.  Vesanoid
2.1 ANTINEOPLASTICS & tretingin
altretamine Hexalen
IMMUNOSUPPRESSANT DRUGS siie Veesid, Foposids
GENERIC BRAND REL. COST
e et JALUE 2.2 ADJUNCTIVE AGENTS
lications in this cate; are included inthe
mﬁ:ﬁizxﬁng‘; usz::lu: GENERIC BRAND REL. COST
2 NAME . NAME " VALUE
prasse S =z =
ZL1 ALKYLATING AGENTS
.21 ADJUNCTIVE AGENTS
:nulwml:;nwu m ;s”ss m"(‘?‘;’ﬂ“’!‘“‘“""‘ Depo:Brsves "
7 in,
syclashonaide L S +folinic acid +Leucoverin Cal
melphalan Alkeran 7 3
uracil mustard Uracil Mustard viaiide Ergamisol
Yntios CeeNU leuprolide (inj) Lupron
erythropoietin (inj) Epogen, Procrit
212 ANTIMETABOLITES filgrastiom (3-CST) (iaj) Neupagen
e ) 55 ide (iaj) Sandostati 1331 3HEH]
sargramostim Leukine 55558
- i & Mot i 5 (GM-CSF) (inj)
ptopurine Purinethol 155585
#cytarabine +Cytarabine, Cytosar-U 3535§!
floxuridine FUDR 35358!
thioguanine Thioguanine, 6-TG $5538!
fludarabine Fludara s5sssl
+ Use gencric; brand name listed for reference only. +Use generic: brand name listed for reference only.
aUse in the elderly is associated with increased risk. aUse in the elderly is associated with increased risk.
¥ Dosage reduction may be required in the elderly. + Dosage reduction may be required in the elderly.
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3.4 MIGRAINE & CLUSTER 3.6 ANTICONVULSANTS
HEADACHE THERAPY GENERIC BRAND REL. COST
GENERIC BRAND REL. COST S NAME YALUE
NAME NAME VALUE e ” "
3141 HEADACHE THERAPY phenymy M §
+apapibutalbitall +Fioricet. Esgic. Triasd § Ptohihadd Mchurnt 4
g p +p $
2 o Solfoton
+butalbitaliapap tmta;{:?nl-'m s P"ﬁlﬂﬂm D;L"“:i :
ergoloid mesylates  Hydergine LC 5 $prieidoac fpocs e
easabutalbitalicaffeine +Fiorinal, Fiorigen PF 5§ *¥ilgrots il *W 3
Z 55 s . :'Klom?m ,“
fi"”?""“l“ .E‘M"’m"‘,'" Brgoo 5 = m sulface inj) Meg Sulfate :
dichloralphenarone/ - - 2t
apap trimethadione Tridione 55
" divalproex sodium Depakote 55
‘HWMI ine "Clh‘l'ﬂ! :f“ﬂﬂ ecthosuximide +Zamatin 131
sumamipun (nasal)  Lmiarex s8555¢ iz Calotia e
dihy i DHEAS Py P e
M‘T.:r (inj) 'H'E' poe phammm& Miloatin 535
sumatriptan (inj) Imitrex Sssssi " Poganons :::
142 ANTIVERTIGO & ANTIEMETIC DRUGS felbunse Fofbaioy s
3 ; . lamorrigine Lamictal 555581
m M\::::;‘ Medivert. § mm Topamax s3588!
e st 5 diazepam gel Diastat S55SSIIN
“buclizine Bucladin§ 35
m‘“’i‘;’:y""“'“l : ;"““‘“""3‘"" ;: 3.7 MISCELLANEOUS
asmimethobenzamide  +Tigan 55 NEUROLOGICAL THERAPY
prochlocperazi wazi 555
promazine . Sparice $355 GENERIC BRAND REL. COST
astimethobenzamide  +Tigan 5355 NAME NAME VALUE
(supp) v
astrimethobenzamide  +Tigan $5558! donepezil Aricept $5358
(inj) acrioc Cognex 55355
prochl +Comp SS5551 midodrine ProAmatine
{supp) glatiramer (inj) Copaxone
a¢promethazine (supp) a+Phencrgan S5555!! riluzole Rilutek
dronabinel Macinol pra]
granisciron Kyuil $5sS5I
ondansetron Zofran SSSSSIN

3.5 ANTIPARKINSONISM AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
+amantadine +Symmetrel 5
a+benztropine +Cogentia 3
biperiden Akincton 5
diphenhydrami a yi 5
procyclidine Kemadrin ]
+trihexyphenidyl +Anane s
+carbidopa-levodopa  +Sinemet 53
+bromocriptine mesylate +Parlodel 5355
carbidopa-levodopa CR Sinemet CR 5388
+selegiline +Eldepayl 5558
pramipexole Mirapex 335588
levodopa Dopar, Larodopa S$555!
pergolide mesylate Permax f3333 4]

4+ Use generic: brand name listed for reference only.
4Use in the elderly is associated with increased risk.
4 Dosage reduction may be required in the elderly.

+Use generic; brand name listed for reference only.
aUse in the elderly is associated with increased risk.
+ Dosage reduction may be required in the elderly.
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3.8 MUSCLE RELAXANTS &

ANTISPASMODIC THERAPY
GENERIC BRAND REL. COST
NAME NAME VALUE

cam et
18.1 MUSCLE RELAXANTS &
ANTISPASMODIC THERAPY
a+carisoprodol +Soma s
aschlorzoxazone +Paraflex. Parafon s
Fore DSC

ascyclobenzaprine +Flexeril ]
asdiazepam +Valium s
+meprobamate +Miltown, Equanil 1
a+methocarbamol +Robaxin 5
as+oxybutynin +Ditropan )
+baclofen #Lioresal 35
amciaxalone Skelaxin 558

ooy e Nosgesi $s55
dantrol D 5538
+omphenadrine +Norflex $353
asa/carisoprodol/ Soma Comp/Codeine  $5355!

codeine

1 Refer also to Anxiolytics (3.9.5)
182 MYASTHENIA GRAVIS

igmine (inj)  *  Prostigmi 33
pyridostigmine (inj) M 55

() [¥? 1. m

3.9 PSYCHOTHERAPEUTIC DRUGS

GENERIC BRAND REL. COST
NAME NAME VALUE
+chloral hydrate +Aquachloral 3
++esazolam +ProSom 5
a+flurazepam +Dalmane 3

+ B, 3l s
++triazolam +Halcion 5

4 zolpidem Ambien 55
quazepam Doral 535
192 ANTIDEPRESSANT AGENTS

1221 TRICYCLICS

asamitriptyline +Elavil. Endep 5

+ adesiprasni Norpramin, Pertofranc §

4 +doxepin +Sinequan. Adapin $
++imipraminc +Tofranil s
4+ +noniptyline +Pamelor, Aveatyl s

4 +amoxapine +Asendin 55
++prouiptyline +Vivactil 55
4 +clomipramine +Anafranil 55§
+ +maprotiline +Ludiomil 5

+ +trazodone +Desyrel s
+buprapion ‘Wellbutrin 355
mintazapine Remeron 558
4nefazodone Serzone , B8
4venlafaxine Effexor 353

+Use generic: brand name listed for reference only.
4Use in the elderly is associated with increased risk.
+ Dosage reduction may be required in the elderly.

1923 MAO INHIBITORS

phenclzine Nardil 55
wanylcypromine Pamate L343
14924 SELECTIVE SEROTONIN REUPTAKE
INHIBITORS

4 paroxetine Paxil 355
4 seriraline Zoloft 133
4 fluoxetine Prozac 3555
& fluvoxamine Luvox 3555

3.93 ANTIPSYCHOTICS

GENERIC BRAND REL. COST
NAME NAME VALUE
3231 PHENOTHIAZINES

chlorp i +Th s
+fluphcaazine +Prolixia, Permiil E
+perphenazine +Trilafon s
+thioridazi Mellasil, Mellasil S~ §
acetophenazine Tindal b1
mesoridazine Sereatil 55

fluoperazi Seal 55
+haloperidol +Haldol 5
1233 _MISCELLANEQUS ANTIPSYCHOTICS

P N s
pimozide Orap 55
+loxapine +Loxitane, Loxitane C  §35
molindone Moban 555
risperidone Risperdal $555%
clozapine Clozaril 53555
alanzapine Zyprexa $3555!
1.9.4 MISCELLANEQUS
+diethylpropion +Teauate 3

lithium carb Eskalith, Lithonate  §
+lithium carb (tablet)  +Eskalith. Lithousbs  §
+lithium citrate +Lithium Civate H

P i i in, Fastin 5
beazphemmine Didrex : 55
+methylphenidate +Ritlin 55
+perphenazine/ +Triavil 11

amitriptyline g

p i Dexedrine, Desoxyn  $5§
+chlordiazepoxide/ +Limbitrol 355

amitriptyline
methamphetamine Desoxyn 355
pemoaline Cylert 355

pheadi i +Phenazine, Adicpost  §5%
mazindol Mazanol 5358
meprobamate/ Deprol $355

benctyzine

1 For narcolepsy and attention deficit disorder only.

+Use generic: brand name listed for reference only.
4 Use in the elderly is associated with increased risk.
4 Dosage reduction may be required in the elderly.
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1.9.5 ANXIOLYTICS
+ salprazofam +Xanax
a+chlordiazepoxide +Librivm
++clorazepate +Tranxene. Gen-Xenc
4 +diazepam +Valium
& +lorazepam +Ativan
+4oxazepam +Serax
buspirone BuSpar
paraldchyde Paral
B

amabarbital/ Tuinal

secobarbital
mephobarbital Mebaral
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4. CARDIOVASCULAR,
- HYPERTENSION & LIPIDS

4.1 ANTIARRHYTHMIC AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
e

- awdisopyramide +Norpace 5
+procainamide +Pronestyl 5
+quinidine 200 sulfate  +Quinidine Sulfate s

qimidine gb «Qui 5
+procainamide SR +Procan SR, 3
Procanbid
Pronestyl SR
disop ide CR Norp
+quinidine 300 sulfate  +Quinora $s
+quinidine ER +Quinidex ss
flecainide Tambocor £5%
+mexiletine +Mexitil 555
moricizine Ethmozine 311
tocainide Tonocard 555
propafenone Rythmol 5358
quinidine Cardioquin 5533
polygalacruronate

amiodarone Cordarone 55385
soualol Betapace 35855

4.2 CARDIAC GLYCOSIDES

GENERIC BRAND REL. COST
NAME NAME VALUE
+digoxin Lanoxicaps. +Lanoxin §
4.3 NITRATES

GENERIC BRAND REL. COST
NAME NAME VALUE
22 e
4,

glycerin SL Ni 5

nivoglycerin spray

Nitrolingual Spray  * 55

+Use generic: brand name listed for reference anly.
aUse in the elderly is associated with increased risk.
4 Dosage reduction may be required in the elderly.

#isosorbide dinitrate  +Isordil s
nitroglycerin Nitrogard 1
nitroglycerin ointment  Nitrol, Nitro-Bid 3
nitroglycerin (oral) Nitrobid 5
+isosorbide dinitrate SR +Dilatrate-SR, 55
i [socdil Tembids
isosorbide mononitrate  Imdur 33
isosorbide mononitrate  Ismo 55
AR . Monaok 55
+transdermal Nitro-Dur, 55
nitroglycerin patch Transderm-Nitro.
Deponit, Minitran,
- Nitrodise

4.4 COAGULATION THERAPY

GENERIC BRAND REL. COST
NAME NAME VALUE
B e
441 ANTICOAGULANTS

o Micad 5
dicumarol Dicumarol 5
+warfarin +Coumadin b
442 ANTIPLATELET DRUGS

dipyridamals +P i 5
ticlopidine " Ticlid 3555
+heparin (inj) +Hepasin 555
enoxaparin (inj) Lovenox bi3a 4 HH
44,4 VITAMIN K
phytonadi Meph 5
445 HEMOSTATICS
aminocaproic acid Amicar 35

4.4.6 MISCELLANEQUS COAGULATION AGENTS

+pentoxifyiline +Trental 55

+Use generic: brand name listed for reference only.
aUse in the clderly is associated with increased risk.
+ Dosage reduction may be required in the elderly.
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. P —

+betamethasone +Diprosone Aerosol  §
dipropionate
1% acrosol
b h +Di Maxi 5
-dipropionate 0.05%
cream, lotion

+betamethasone +Valisone 5
- valerate 0.1% ointment

+fluccinonide 0.05%  +Lidex, Lidex E 5

. cream

PramRn e s
acetonide 0.5%
cream, ointment

fluticasone-propionate  Cutivate 355
0.005% ointment

b b Diprol $555
dipropionate
0.05% lotion

halcinonide Halog 55358

0.1% ointment

514, TOPICAL CORTICOSTEROIDS — GROUP [V

(Medium Potency)

+desoximetasone +Topicort LP s
0.05% cream

| de +Synal 5

0.025% ointment
HAE, A s
acetonide
0.1% ointment

clocortolone pivalate  Cloderm 113
0.1% cream

flurandrenolide .05%  Cordran, Cordran SP 35S
lotion, cinunent

416, TOPICAL CORTICOSTEROIDS — GROUP VI

w
+betamethasone valerate +Valisone 5
0.1% lotion
fluscinol Synak s
0.01% cream., soln
+triameinol i s
acetonide
0.025% cream.
ointment
+triamcinolone +Kenalog 5
acetonide
0.025% lotion
ZR) = s 5
acetonide 0.1% cream
dipropionate 0.05%
cream, ointment
+desonide 0.05% +DesOwen, 55
cream, gintment, Desonide cream
lotion
hyd: i 2.5% +D Hytone §
cream, gintment
hyd i A | HC 5
suppos, cream
d hs 0.04 % Decaspray S5
aerosol
+hydrocortisone 2.5%  +Hytone §5§
lotion

Also see 8.3.3. for other steroid conuining topicals.

183

5.2 TOPICAL ANESTHETICS

flurandrenolide tape  Cordran Tape Pacch  $55

hydrocontisone valerate Westcort 355
0.2% ointment GENERIC BRAND REL. COST
mometasone furoate Elocon 555 NAME NAME VALUE
0.1% cream, lotion
doxepin Zonalon )
= v +lidocaine +Xylocaine, Viscous  §
+betamethasone valerate +Valisone s XKylocaine spray
0.1% cream prilocaine/lidocaine EMLA $5838
+betamethasone valerate +Valisone 5 dyclonine Dyclone $3538!
0.01% cream
+fluocinolonc acetonide +Synalar 5
0.025% cream
hydrocortisone Pandel 5
buteprate 0.1%
prednicarbate Dermatop Emollient  $
+triamcinolone +Kenalog s
acetonide 0.1% lotion
triamcinolone spray Kenalog s
flurandrenclide Cordran 5P 55
0.05% cream n
fluticasone propionate  Cutivate 358
0.05% cream
hydrocortisone butyrate Locoid 555
0.1% cream.
gintment, saln
hydrocortisone valerate  Westcort $ss
0.2% cream E
betamethasone Uticort SS858!11!

+Use generic; brand name listed for reference only.
aUse in the elderly is associated with increased risk.
+ Dosage reduction may be required in the elderly,

+Use generic: brand name listed for reference only,
aUse in the elderly is associated with increased risk.
¥ Dosage reduction may be required in the elderly.
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12.12 STEROID-ANTIBIOTIC

COMBINATIONS
GENERIC BRAND REL. COST
NAME NAME VALUE
neomycin/polymyxin/ +Maxitrol, Dexacidin  §
dexamethasone
yein/bacitracin/  +Cortisporin 33
polymyxin/HC
+neomycin/ +Neo-Decadron 33
dexamethasone
neomycin/polymyxin/  Poly-Pred $5%
prednisclone
tobramycin/ TobraDex 558
dexamethasone

12.13 STEROID-SULFONAMIDE

COMBINATIONS
GENERIC BRAND REL. COST
NAME NAME VALUE
+sulfacetamide/ +Vasocidin 33
prednisalone
sulfacetamide/ Blephamide £33
prednisolonc.
sulfacecamide/ Metimyd S5388!
prednisolone

12.14 SYMPATHOMIMETICS

GENERIC BRAND REL. COST
NAME NAME VALUE
+dipivefrin +Propine 5
brimonidine Alphagan 14
apraclonidine lopidine 558
cpincphrine borate Eppy™ 558
epinephrine HCl Epilfrin 555

12.15 MISCELLANEOUS

OPHTHALMOLOGICS
GENERIC BRAND REL. COST
NAME NAME VALUE
e =
proparacaine AK-Taine $

¥ X 5
P

silver nitrate Silver Nitrate 5
antificial tear insert Lacrisert 355
cromolyn Crolom §35
levocabastine Livostin S§§
lodoxamide Alomide 347
olopatadine Patanol S5555¢

chymotrypsin Catarase P

+Use generic: brand name listed for reference anly.
aUse in the elderly is associated with increased risk.
4 Dasage reduction may be required in the elderly.

23

12.16 ANTIVIRALS
GENERIC BRAND REL. COST
NAME NA.L“': VALUE
idoxuridine Herplex s
vidarabine Vira-A 5553
+trifluridine +Viroptic 55535

13. RESPIRATORY, ALLERGY,

COUGH & COLD
13.1 ANTIHISTAMINE &
ANTIALLERGENIC AGENTS
GENERIC BRAND REL. COST
NAME NAME VALUE
carbinoxamine Clistin 4
aclemastine 2.68 Tavist 2.68 3
a+cyprohepadine +Periactin L1
asdiphenhydramine  +Benadryl 5
a+hydroxyzine HCl +Atarax 3
a+hydroxyzine pamoate +Vistaril 5
adp hazi +Ph 3
a+tripelenamine +PBZ, FBZ SR -1
aazatadine Optiming 55
azelastine Astelin 55
cetirizine Zyrtec, Zyrtec Syrup 8
aclemastine syrup Tavist suspension 35
dexchlorpheniramine  Pol i is
fexofenadine Allegra 15
loratadine Claritin. 35
Claritin Reditabs
13,12 ADRENERGICS
pinephrine (inj) pincphri 3%
+cpinephrine (inj) +EpiPen, +EpiPenJr.  $555%!!
13.13 CORTICOSTEROIDS
+hydroconisone +Cortef. Hydrocortone §
+prednisonc +Deltasone, Orasone §
+prednisone liquid +Liquid Pred 5
e i s
N 2 eBasad <5
+methylprednisolone  +Medral 55
preduisolone sycup Prelone 555
betamethasone Celestone $55%

13.2 COUGH & COLD THERAPY

GENERIC _ BRAND REL. COST
NAME NAME VALUE
brompheniramine/ Myphetane DX L1
pseudoephedrine/
dextromethorphan

+Use generic: brand name listed for refereace only.
4 Use in the elderly is associated with increased risk.
4 Dosage reduction may be required in the elderly.

IZFR.T.C.
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+codeine/guaifencsin - +Mytussin AC. 5
Robiwssin AC
ascodeine/ +Promethazine H
phenylephrine/ VC/Cod
promethazine
aspromethazine/codeine +Phenergan/Co 5
+pseudoephedrine/ +Nuco-Tuss Exp ]
Sigp e Robitussin DAC
brompheniramine/ B DC, 41
codeine/ Poly-Histine CS
phenylpropanolamine
a+brompheniramine/  +Dethistine DM 5
dextromethorphan/ Poly-Histine DM
phenylpropanclamine
a+chlorpheniramine/  +Histinex HC, 5s
phenylephrine/ Histussia HC
hydrocodone
codeine Codeine Phosphate Soln $§
horphan/  +Guaifenex DM, s
et
+homauopine/ +Hydromet, Hycodan  $§
hydrocodone
hydrocodane/ T £
chlorpheniramine
hydrocodone/ D ine CX 55
pscudoephodrine/
guaifenesin
+benzonatate +Tessalon Perle 355
i hophan/  Humibid DM §55
guaifenesin
+hydrocodone/ +Codamine, Hycomine $33
phenylpropanolami Hycomine Pediatric
atpseudocphedring  +Rondec DM 535
carbinoxamine/
dexmomethorphan :
pseudocphedrine/ Histussin D 555
hydrocodone
ol
+guaifenesin/ +Phenylfenesin LA H
pheaylpropanolamine
polassium iodide SSKI 5
guaifenesi Humibid LA s5
+guaifenesin/ +Exgest LA 5
phenylpropanolamine  #Entex LA
+phenylpropanolamine/ +Eatex 55
guaifenesin/
phenylephrine
+pscudoephedrine/ +Duratuss 55
guaifencsin
+pseudoephedrine/ +Guaifed 55
guaifenesin SR
pseudocphedrine/ Syn Rx 355
giaofemesom/
guaifenesia
chlorpheniramine/ Extendryl SR H
phenylpropanolamine/
methscopolamine
Ry Naldel s

P
phenyltoloxamine/
phenylephrine/
phenylpropanolamine

+Use geaeric: brand name listed for reference oaly,
aUse in the elderly is associated with increased risk.
¥ Dosazge reduction may be required in the elderly.
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+P vc 5

sienyluphrine
acrivastine/

pseudoephedrine

Semprex D
fed Caps

pseudoephedrine
phenylpropanclamine/

chlorpheniramine/apap

7 Nol

Duaducin

B a8 g

" éhlorphenivamine/
phenylephrine

- a+phenylpropanolamine/ +Poly-Histine-D,
phenyltoloxamine/

pyrilamine/
phenicamine

4

Poly-Histine-D Ped

Novafed 3
Ronds 33

+D inc SR 55

pseudoephedrine

Trinalin 553

Claritin D 333

13.3 PULMONARY AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
+aminophylline +Aminophylline £
oxeriphylline ' Choledyl $
theophylline anhydrous Bronkodyl, L 4
Elixophyllin,
Theoclear, Aerolate,
Theolair
theophylline Slo-Phyllin, Theolair, $
immediate release Quinbron T
+theaphylline +Aerolate, Slo-Phyllin §
timed release Gyrocaps. Quibron T.
Slo-bid Gyrocaps,
Theo-Dur. Theochron,
Theolair SR, T-Phyl,
Uniphyl
+albuterol tabs +Provendil, Ventolin =~ §
albuterol Proveatil Repetabs, 53
Volmax ER
+albuterol syrup. +Proventil, Ventolin ~ $8
+metap | Metaprel, Alupent  $5
tecbutaline Brethine, Bricanyl b33
+cphedrine +Ephedrine $558
+albuterol +Proventil, Ventolin = §
for inhalation
epinephrine Epinephrine Mist 5
P | 5% prel, Alupent  §
saln for inhalation
p Isoln  +Metaprel s
0.4%, 0.6% for
inhalation

+Use generic; brand name listed for reference only.
aUse in the elderly is associated with increased risk.
4 Dosage reduction may be required in the clderly.
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calcitriol Rocaltrol §S

v bitam: v R 55
dihy hysterol Hytak $588S!
iron dextran InFeD $5535!

152 COAGULATION THERAPY

GENERIC BRAND REL. COST
NAME NAME VALUE
anisindione Miradon s
i \ Di 1 5
+warfarin +Coumadin s
15,22 ANTIPLATELET DRUGS

dipyridamol +F i 5
ticlopidine Ticlid 5558
+heparin (inj) +Heparin 355
phytonadione Mephyton 5585
1525 HEMOSTATICS
aminocaproic acid Amicar B 1
+pentoxifylline +Trental 55

153 ELECTROLYTES

GENERIC BRAND REL. COST
NAME NAME VALUE
—_— =
#effervescent potassivm +Klor-Co/EF 5

+KC18 mEg. SRcap  +Micro-K 8 mEq ]

+KCI8 mEq, SRuab  +Slow K 5

+KCl 10 mEq. SRcap +Micro-K 10 mEq s

+KCl |0 mEq, SR ub  +Kaon CI-10. K-Tab. §

+K-Dur

+KCl 10%, liquid +Kayciel Elixir 5

poussium citrate Urocit-K 5
+potassium gluconate  +Kaon 5

liquid
+powdered potassium  +K-Lor, Klor-Con 5

15.4 MISCELLANEOUS VITAMINS,
HEMATINICS & ELECTROLYTES

GENERIC BRAND REL. COST
NAME NAME VALUE
bl e e e
ammonium chloride s
penicillamine Cuprimine 385
citrate salts Polycitra-K $555
cellulose Calcibind $5355!
+sodium polystyrene  +Kayexalate 35858!
sulfonate
deferoxamine Desferal $55581
succimer Chemet §5555!!
dimercaprol BAL in Qil sssssi

4 Use generic: brand name listed for reference only.
a Use in the elderly is associated with increased risk.
+ Dosage reduction may be required in the eldedy.
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16. DIAGNOSTICS &
MISCELLANEOUS

16.1 MISCELLANEOUS AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
—————

+disulficam +Antabuse 5
levocamitine Camitor piiss
pilocarpine, oral Salagen 3347
midodrine ProAmatine §5358!

16.2 SMOKING DETERRENTS

GENERIC BRAND REL. COST

NAME NAME VALUE

bupropian Zyban $55

nicotine nasal spray Nicotrol N3 $5535

nicotine polacrilex Nicorens gum. $3555!
Nicorene DS

16.4 MISCELLANEOUS AGENTS

GENERIC BRAND REL. COST
NAME NAME VALUE
alpha |-proteinase Prolastin Ssyss!!

inhibitor (human)

16.6 IRRIGATION SOLUTIONS

" GENERIC BRAND REL. COST
NAME NAME VALUE
acetic acid Acetic Acid Irrigation  $3585!!!!

16.7 ENZYMES
GENERIC BRAND REL. COST
NAME NAME VALUE
hyaluronidase (inj) Wydase $5535!

16.9 LOCAL ANESTHETICS

GENERIC BRAND REL. COST
NAME NAME VALUE
PR e e

lidocaine (top) Lidocaine 5

+Use generic: brand name listed for reference enly.
aUse in the clderly is associated with increased risk.
+ Dosage reduction may be required in the elderly.
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INDEX
A alclomerasone
acarbose. 17 dipropionats 0.05%
Accolate, 25 cream, oinument, 14
An_:n{hek B1101, 18 Aldactaride, 12
Accu-Chek Meter. 18 Aldactone, 12
Accupril, 12 Aldana, 16
Accutane, 15 Aldomet, 12
ACE [nhibitors. 12 AldoriL 13
acebutolod, 12 alendronate, 20
Acetasol, 16 Alesse, 20
Acetasol HC. 16 Alferon N. 19
acetazolamide, 22 alglucerase (inj), 17
acetic acid, 16, 26 Alkeran, 7
Acetic Acid Imrigation, 26 Alkylating Agents, 7
acetic acid wHC, 1§ Allegra, 23
acetic acid/al acetate, 16 allopurinol, 20

acetic acid/oxyquinoline
ricineoleic/glycerin, 21

all-trans retinoic acid,
tretinoin. 7

zcetohexamide, 17 Alomide, 23
acetohydroxamic acid. 6 Alora. 21
acetophenazine, 10 alpha 2a (imj), 19
acerylcholine, 22 alpha 7b (inj), 19
acetylcysteine, 25 alpha l-proteinase inhibitor
Achromycin, 5 (human). 26
Aci-Jel, 21 alpha a3 (inj). 19
Aclovate, 14 Alphagan, 13
acrivastine/ 1
pseudocphedrine, 24 alprostadil (supp), 25
Acthar. 17 alprostadil injection. 25
Actigall. 19 Altace, 12
Actimmune. 19 altretamine, 7
Actinex, 16 aluminum chlocide, 16
Acular, 22 Alupeat, 24, 25
acyclovir, 6 amantadiae. 6,9
acyclovir ointmeat, 15 Amaryl, [7
Adalat, 12 ambenoaium. 10
Addu CC. 12 Ambien, 10
adapalene, 15 amcivonide . 1% cream.
Adapia. 10 lotion, ciatment, 13
ADC vit wil. 25 Amicar, 11.26
Adiopost. 10 amiloride, 12
Adjuncrive Agents, 7 amiloride/HCTZ. 12
Adrenal Hormones. 17 aminocaproic acid, 11. 26
Adreaergic Antagonists & inoglutethimide. 17
Related Drugs. 12 Aminoglycosides, 7
Adrenergics, 23 - aminophylline, 24
Adrucil, 7 aminosalicylic acid, 7
Aerobid, 25 amiodarone. 11
AcroBid M, 25 amitripeyline, 10
Aerolate, 24 amlodipine, 12
Aerosporin, 22 ammonium chloride. 26
Agents for 2amobarbital/
Pheachromocytoma, 12 secobarbital, 11
AK-Spor HC, 22 amoxapine, 10
AK-Taine. 23 amaxicillin, 5
Akineton, 9 amoxicillin/clavulanate, 5
AK-Nefrin, 22 Amoxil, §
AK-Sulf, 22 Amp 2,21
Albalon_ 22 amphetamines, 10
albuterol. 24, 25 ampho B oral susp, 6
albuterol for inhalation. 24 amphotericin B, 15
albuterol soln, 25 ampicilling §
albuterol syrup. 24 Anafanil. 10
albuterol tabs, 24 Anaprox, 8. 19
Anaprox DS, 8. 19
anastrozole, 7

27

Ancobon, 6
Androderm. 17
Androzens. 7. |7
Androgens. Estrogens.
Hormones & Related
Drugs. 7
Android, 17
Angiotensin II Recepror
Blockers. 13
anisindione, 11. 26
Ansaid. 8, 19
Anspor, 5
Anubuse, 26
anthralin, (6
Antiandrogens, 7
Antiarrhythmic agents. 11
Antibiotics, 22
Anticholinergics &
Antispasimodics, 25
Anticoagulants, 11, 26
Anticoavulsants, 9
Antidepressant Agents, 10
Antidiarrheals, 18
Antidiarrheals &
Antispasmedics, 18
Antiemetics, 19
Antiestrogens. T
Antifungal Agents. 6
Antihistamine & Anti-
allergenic Agents. 23
Antihistamines, 23
Anthypenensive
Therapy. (2
Anti-Infectives. 5
Antimalarials, 7
Antimetabolites. 7
Antiminth. 6
Antimycobacterials, 7
Antineoplastics &
Immunosuppressanc
Drugs. 7
Antiparasitics. 6
Antiparkinsonism
Agents, 9
Antiplatelet Drugs, 11. 26
Antipsoriatic/
Antiseborrheic. 16
Aatipsychotics, 10

fbenzocaine, 16

127 ET.C.

Apresoline. 12

Aquachloral, 10

Aquasol-A, 25

Aquatensen, 12

Aralen, 7

Arnalen/Primaquine, 7

Aricept, 9

Arimidex, 7

Aristocort, 14, 17, 20, 23

Arm-a-med, 25

Anane, 9

Arthropan. 8. 20

artificial tear insert, 23

asa/butatbital/caifeine, 8, 9

asa/butalbial/caffeine/
codeine, §

asy/carisoprodol/
codeiae, 10

asa/codeine, B

asa/dihydrocodeine, §

asa/orphenadrine. 10

asa sustained release, 8. 20

asa w oxycodone, @

Asacol, 19

Asendia, 10

Asielin, 23

Atabrine, 7

Aurax, 23

awnolol, 12

Ativan. 11

atorvastatin, 13

atovaquone, 6

Atropine Auto, 25

atropine (inj). 25

arropine sulfae, 22

Avopine Sulfate
§.0P.22

atropine wiphcnobarbital/
scopolamine/
hyascyamine, 18

Atrovent inhal. 25

Awovent Nasal Spray, 16

ATIS. 15

Augmentin. §

Auralzan, 16

auragofin, 20

Aurcomycin 22

aurcthioglucose, 20

A ic & CNS Drugs.

1py
Antispasmodics, 18
Antithyroid Agenss, 17

Neurclogy & Psych. 8
AVC. 21

Antitussive Aventyl, 10
combinations. 23 Avanex, 19
Antivert, 9, 19 Axid. 18
Antivertigo & Antiemetic Axotal, 8
Drugs. 9 Aygestin, 21 ~
Aantivinals. 6. 23 azatadine. 23
Agusol HC, 14 azatadine/
Anxiolyties, 11 pseudoephedrine, 24
apap/butaibical. 8 azathioprine, 7. 20
apap/butalbiaal/ azelaic acid. |5
caffeine. 8.9 arelastine, 23
apap/codeine, 8 Azelex, 15
pagiaxycodone eapsule, § ithromycin, 5
apap/oxycodone tablet, 8 Armacort, 25
APL. 21 AZT.6
apraclonidine, 23 Azulfidine. 5. 19. 20
Apresazide, 13






198

FEDERAL TRADE COMMISSION DECISIONS

chorionic gonadotropin
{inj). 17, 21
chymouypsin. 23
ciclopirox, 15
Ciloxan, 22
cimetidine, 18
Cipro, §
ciprofloxacin, 5, 22
cisapride, 19
citrate salts, 26
citric acid/
d-gluconic acid. 25
clarithromyein, 5
Claritin, 23
Claritin D, 24
Claritin Reditabs, 23
clemastine 2.68, 23
clemastine syrup, 23
Cleocin HCL 6
Cleocin T, 15
Cleocin Vag, 21
clidinium, |8
Climara, 21
clindamycin, 6, 21
clindamycin topical. 15
Clinoril, 8, 19
clioquinol, 15
Clistin, 23
clobetasol .05% cream,
lotion, ointment. 13
clocorolone pivalate 0.1%
cream, 14
Cloderm, 14
clofazimine, 7
Clomid. 17,21
clamiphene, 17, 21
clomipramine, 10
clonazepam. 9
clanidine, 12
clonidine transdermal, 12
clonidine/
chiorthalidone. 13
clorazepate, 11
cloroxine, 16
clouwimazole, 6, 15, 21
clotrimazole/
betamethasone, 15
clozapine. 10
Clozaril. 10
Coagulation
Therapy. 11,26
Codamine, 24
codeine, 8, 24
Codzine, 8
Codeine Phosphate
Soln. 24
codeine/guaifenesin, 24
codeine/phenylephrine/
promethazine, 24
Cogentin. 9
Cognex. 9
Col Benemid, 20
colchicine. 20
Colestid. 13
colestipal. 13
collagenase, 16
Collagenase Santyl, 16
Colyte. 19

Decision and Order
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Combinaticn D

Anticholinergics. I8 Dalmane. 10
Combination Narcatic/ danazol. 17

Analgesics. 8 Danocriae, 17
Combipres, 13 Dantrium, 10,20
Combiveat, 25 dantrolene, 10, 20
Compatine. 9. 19 dapsone. 6
Condylox, 16 Dapsane, 6
conj estrogen vaginal Dannide. 22

cream, 21 Darapri, 7
conjugated estrogens. 21 Darvocet N-100. 8
conjugared estrogens/ . Darvon, §

medroxyprogesterone, 21 Darvon Cpd-65, 8
Constulose, 19 Daypro, 8, 19
Copaxone, 9 DDAVP. 17
Cordarone, 11 DDAVP Soln/Spray. 17
Cordran, 14 ddC, 6
Cordran SP. 14 ddl, &
Cordran Tape Patch, 14 Debrisan, 16
Coreg, 12 Deca-Durabolin, 17
Corgard, 12 Decadroa. 17, 20, 22,23
Cortef, 17.20, 23 Decaspaay, 14 i
Cortenemia, 19 Declomycin, 5
Corticosteroids. 20, 23 Deconamine CX, 24
corticotropin, 17 Deconamine 5R, 24
Cortifoam. 19 Decongestant/
Cortisporin. 16. 23 Antihistamines, 24
Corzide. I3 deferoxamine, 26
Cough & Cold delavirdine, 6

Therapy, 23 Delhistiae DM, 24
Coumadin. 11. 26 Delealin, 25
Covera-HS. 12 Deluasone, 17,20,23
Cozaar, 13 Demadex, 12
Crean, 19 demecarium, 22
Crinone, 21 demeclocycline, §
Crixivan, § Demerol. 8
Crolom. 23 Demser, 12

_ cromolyn. 23 Demulen, 20

cromolyn for Denavir, 15

inhaladon. 25 Depakene. 9
cromolyn nasal, 16 Depakote, 9
cromolyn oral, 19 Deponit. 11
crotamiton, 16 Depo-Provera, 7. 21
Cuprimine. 20. 26 Deprol. 10
Cutivate, 14 Dermacort, 14
cyanocobalamin, 26 Dermatologicals/
Cyanocobalamia. 25 Topical Therapy, 13
cyclobenzaprine. 10, 20 Dermatop Emallieot, 14
Cyclocort, 13 deserpidine/HCTZ, 12
Cyclogyl, 22 deserpidine/
cyclopentolate. 22 methyclothiazide. 12
cyclophosphamide, 7 Desferal, 26
Cycloplegic desiccated thyroid. 17

Mydriatics, 22 desipramine, 10
cycloserine. 7 desmopressin soln/
cyclosporine. 7 spray. 17
cyclosporine desmopressin tabs, 17

miccoemulsion, 7 Desogen, 20
Cylert. 10 desogesucl/
cyproheptadine. 23 ethinyl estradiol, 20
cytarabine, 7 desonide 0.05% cream,
Cytomel, 17 ointment, lotion, 14
Cytosar-U. 7 Desonide cream, 14
Cytospaz, 25 DesOwea, 14
Cytotec. 18 desoximetasone 0.05%
Cytovene, 6 cream, (4
Cytoxan, 7 desoximethasone 0.05%
Cytadren. 17 gel. 13

12T FT.C

desoximethasone 0.25%
cream, ointment, 13
Desoxyn. 10
Desquam-X., 15
Desyrel. 10
Dexacidin, 23
Dexacort Respihaler, 25
Dexacont
Turbinaire, 16, 25
dexamethasone, 16. 17,
20.22,23. 25
dexamethasone 0.04 %
acrosol. 14
dexchlorpheniramine, 23
Dexedrine, 10
dextranomer, 16
dextromethorphan/
guaifenesin, 24
dextrothyroxine, 13
DHC Plus, 8
DHE.45.9
DHT. 17
DiaBeta, 17
Diabezes Therapy, 17
Diabinese, 17
i ics &
Miscellancous, 26
Diamox, 22
Diapid, 17
Diastar, 9
diazepam, 10, 11,20
diazepam gel, 9
Dibeazyline, 12
dichlorphenamide, 22
diclofenac, 8, 19,22
diclofenac
potassium. 8. 19
dicloxacillin. 5
dicumarol, 11, 26
Dicumarol, 11.26
dicyclomine, (8, 25
didanosine-(ddl), 6
Didrex, 10
Didronel. 17

diethylpropion. 10
Differin, 15
diflorasone .05%

cream, 13
diflorasone .05%

ointmeat. 13
Diflucan. 6. 21
diflunisal. 8. 20
Digestive Enzymes. [9
digoxin, 11

+ dihydroergotamine (inj). 9

dihydrotachysterol, 17, 26
dihydroxyacetone. 16
Dilacor XR. 12
Dilantin, 9
Dilatrate-SR, 11
Dilaudid, 8 o=
diltiazem. 12
diltiazem CD. 12
diltiazem SR, 12
dimercaprol. 26
Diovan, 13









isoniazid. 7

isoproterenol, 25

isoproterenol/
phenylephrine. 25

Isoptin, 12

Isoptin SR. 12

Isepto Atropine, 22

Isopte Carbachol. 22

Isopto Eserine, 22

1sopto Homatropine, 22

Isopto Hyoscine. 22

Isordil. 11

Isordil Terabids. 11

isosorbide dinitrate, 11

isosorbide dinitrate SR, 11

isosorbide mononitrate, 11

Jenest, 20

K

Kaodene w/Paregoric, 18
Kaon, 26

Kaoa CI-10, 26

Kayciel Elixir, 26
Kayexalate, 26

KC1 10 mEq, SR cap, 26
KCl 10 mEq, SR wb. 26
KCl 10%, liquid. 26
KCl 8 mEq, SR cap. 26
KCl 8 mEq, SR b, 26
K-Dur, 26

Keflex. 5

Keftah, 5

Kemadrin. 9

Kenalog, 14

Kenalog in Orabase. 16
Kenaly, 15

Keratolytics. 15
Kerlone, 12
ketoconazole, 6
ketoconazole cream, 15
‘ketoconazole shampoo, 15
ketoprofen. 8, 19
kefoprofen SR, 8, 19
ketorolac, 8. 19,22
ketorolac (inj), 8, 19
Klaron, 15

Klonopin, 9

K-Lor, 26

Klor-Con. 26
Klor-Con/EF. 26
K-Tab, 26

Kwell. 16

Kywil. 9. 19

L
Isbetalol, 12
Lac-Hydrin, 16
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Lacrisert. 23 Lithotabs. 10

lactic acid. 16 Livostin, 23
lactulose. 19 Local Anesthetics, 26
Lamicul. 9 Locoid. 14

Lamisil. 6, 15 Lodine, 8. 19
lamivudine. 6 lodoxamide, 23
lamotrigine, 9 - Loestrin. 20
Lamprene, 7 Logen. 18

Lancets, 18 lomefloxacin, 5
Lancets BD Ule. 18 Lomodil, 18
Lancets Monwle. 18 lomustine, 7
Lanoxicaps, |1 Long Acting Nitrates, 11
Lanoxia, 11 Leniten, 12
lansoprazole, 18 Lo/Ovral. 20
Lariam, 7 Lopid, 13
Larodopa, 9 Lopressor. 12
Lasix, 12 Lopressor HCT. 13
latanoprost, 22 Loprox. 15

Lescol, 13 Lorabid. 5
lexrozole, 7 loracarbef, §
Leucovorin Cal. 7 loratadine. 23
Leukeran, 7 loratadine/
Leukine, 7. 19 pseudoephedrine, 24
leuprolide (inj). 7. 21 lorazepam. 11
levamisole, 7 Lortab. §

Levaquin. 5 losartan, 13
Levbid, 18 losaranHCTZ, 13
Levien. 20 Lotensin, 12

Levo Dromoran, 8 Lotensin HCT. 13
levobunolol, 21 Lotel, 13
levocabastine, 23 Loisone, 15
levocamitine, 26 lovastatn, 13
levodopa, 9 Lovenox, 11
levofloxacin, § loxapine, 10
levomethadyl. B Loxitane, 10
levonorgesteel/ethinyl Loxitane C, 10

estradiol, 20 Lozol, 12

Levona. 20 Ladiomil. 10
levorphanol, 8 Lupron. 7.21
levothyroxine. 17 Luride. 25
Levoxine, 17 Luvox, 10

Levsin, 18.25 lypressin. 17
Levsinex, 18.25 Lysodren. 7
Lexxel, 13

Librax. 18 M

Librium, 11 Macrobid. 6

Lidex. 13, 14 Macrodantin. 6
Lidex E. 14 mafenide. 16
lidocaine, 14, 26 magnesium salicylate, 8
lidocaine (top), 26 Magnesium Suifate. 9
lidocaine viscous. 16 magnesium sulfate (inj). 9
Lilly Hetin, 17 Mandelamine, 6
Limbiuol. 10 MAQ Inhibitors, 10
lindane, 16 Maolate, 20
Lioresal, 10.20 maprotifine, 10
liothyronine, 17 Margesic. 8

liotrix, 17 Marinol, 9
Lipid/Chalesterol masaprocol, 16

* Lowering Agents, 13 Matema, 25
Ligitor. 13 Matulane. 7

Liquid Pred, 17, 20, 23 Mavik, 12
lisinopril. 12 Maxair, 25
lisinoprilVHCTZ. 13 Maxaquin, §
lithium cacb (capsule). 10 Maxidex, 22
lithium carb (tablet), 10 Manitrol, 23
lithium citrate, 10 Maxivate. 13, 14
Lithonate, 10 Maxzide. 12
Lithostat, 6 Mazanol, 10

32

mazindol. 10
Mebaral, 9. 11
mebendarole, 6
Meclan, 15
meclizine, 9, 19
meclocycline. 15
meclofenamate, 8, 19
Meclomen. 8, 19
Medisense 2. 18
Mediven, 9
Medrol. 17.20.23
medroxyprogesterone, 21
medroxyprogesteronc
(imj). 7

meacuopin (inj). 17,21
meperidine, 8 °

mephobarbital. 9, 11
Mephyton, 11,26
meprobamate, 10, 11
meprobamate/

beneryzine, 10

metaproterenci soln 0.4%.
0.6% for inhalation, 24
metaxalone, 10, 20
metformin. 17
methadone, §
methamphetamine, 10
methazolamide, 12
methenamine hippurate, 6

‘methenamine mandelate, 6

methenamine/phenyl-
salicylate/atropine/
hyascyamine/benzoic
acidimethylene blue, 25
Methergine, 21
methimazole, 17
methocarbamol, 10, 20
methotrexate, 7. 20
Methowexate, 7
methoxsalen, 16
methscopolamine, 18
methsuximide, 9
methyclothiazide, 12
methyldopa, 12
methyldopaHCTZ. 13
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methylergonovine. 21 Miseellaneous MVI wil 25 acomycin/
methylphenidac, 10 Antivirals, 6 MVL prenatal, 15 dexamethasone, 23
methylprednisolone. 17. Miscellaneous Myambutol. 7 neomycin/fluocinolone. 15
20.23 e Coagulation Myasthenia Gravis. 10 nkomycin/polymyxin/
methyltestosterone, 17 Agents, 11,26 Mycelex. 15 bacitracin ointment. 22
Methyltestosterone. 17 Miscellaneous Mycelex troche, 6 neomycin/polymyxin/
methysergide. 9 Dermatologicals, 16 Mycelex-G. 21 dexamethasone, 23
Meticorten, 17 Miscellaneous Mycifradin tabs, 7 neomycin/polymyxin/
Metimyd, 23 Gastrointestinal Mycobutin, 7 HC. 16—
metipranolol, 21 Agents, 19 Mycolog I, 15 neamycin/polymyxin/
- metoclopramide, 19 Miscellaneous ‘mycophenalate mofedl. 7 prednisalone, 23
metolazone, 12 Hormenes, 17 Mycostatin, 6, 15,21 Meoral. 7
metoprolol. 12 Miscellaneous Mydriacyl, 22 MNeosar, 7 -
metoprofol LA, 12 Neurological Therapy. 9 Myeloid Stimulants, 19 Neosporin. 22
metoproloVHCTZ, 13 Miscellancous Mykmox, 12 neostigmine (inj), 10
Memodin, 17,21 OB/GYN, 21 Myleran, 7 Neosynalar, 15
MetroGel. 15 Miscellaneous Myphetane DX, 23 Neo-Synephrine, 22
MetroGel-Vag, 21 Ophthalmalogics. 23 Mysoline, 9 Neptazane, 22
metronidazole, 6, 15 Miscellaneous Otic Mytelase, 10 Neupogen., 7, 19
metroaidazole vaginal Preparations, 16 Mytussin AC, 24 Meurontin, 9
gel. 21 Miscellaneous Pulmonary Tevirapine, §
metyrosine, 12 Agents, 25 N Niacin, 13,25
Mevacor, 13 Miscellancous nabumetone, 8, (9 Niazid B6. 7
mexiletine, I1 Rheumatological nactamycin, 22 nicardipine, 12
Mexitil, 11 Agents, 20 nadalol, 12 micardipine SR. 12
Miacalcin, 17. 20 Miscellaneous nadolol/ Nicorene DS, 26
mibefradil, 12 Urolagicals, 25 bendrofl inzide, 13 Ni gum. 26
miconazole, 21 Miscellaneous Vitamins, nafarelin acetate, 17,21 nicotine nasal spray, 26
Micro-K 10 mEg. 26 Hematinics & naftifine, 15 nicotine polacrilex, 26
Micro-K 8 mEg. 26 Electrolytes, 26 Naftin, 15 nicotinic acid, 13. 25
microcrysalline, & misoprostol, 18 Naldelate, 24 Nicotrol NS, 26
Micronasc, 17 mitotane, 7 Nalfon, 8, 19 nifedipine. (2
Micronor, 21 Moban, 10 nalidixic acid. 6 nifedipine XL, 12
Midamor, 12 Moebidin, 8 naloxane (inj), 8 Nilandron, 7
midodrine, 9. 26 Modicon, 20 naltrexone, 8 Nilstat, 6
Midrin, 9 Moduretic, 12 nandrolone decanoate. 17 nilutamide, 7
Migrine & Cluster meexipril, 12 phazoline/antazaline, 22 imodipine, 12
Headache Therapy, 9 molindone, 10 Naprelan, 8, 19 Nimatop, 12
Milontin, 9 mometasone furoate 0.1% Naprosyn, 8. 19 nisoldipine, 12
Miltown. 10 cream. lotion, 14 naproxen, 8, 19 Nitrates, 11
Minipress, 12 mometasone furoate 0.1% naproxen sod. 8. 19 Nitrobid, 11
Minitran, 11 oimment, 13 Narcan, 8 Niwro-Bid. 11
Minizide, 13 Monistat 3, 21 Narcotic Analgesics, 8 Nitrodisc, 11
Minocin. 5 Monistat Dual Pak. 21 Narcotic Antagonists. 8 Nivo-Dur, {1
minoeycline, 5 monabenzone, 16 Narcotics, 8 nitrofurantain. 6
minoxidil. 12 Monodox, § Nardil. 10 nitofurantoin
Mintezol. 6 Moanaject Ass't, 18 Maszcort, 16, 25 macrocrystals, 6
* Miochol. 22 Monaject Syr 2. 18 Masacort AQ. 16.25 nivofurantein monohydrate
Miosuat, 22 Monoket, 11 Nasalcrom, 16, 25 macrocrystals, 6
Miradon. 11.26 Monopril. 12 Nasalide. 16, 25 niwofurazone, 16
Mirapex. 9 moricizine, 11 MNascobal, 26 Nitrogard, 11
mirtazapine, 10 Morphine Sulfate, § Natacyn, 22 nitroglycerin, 11
Miscellaneous morphine sulfate supp, 8 MNaturetin-5. 12 nitroglycerin (oral), 11
Psychotherapeutic marphine sulfate. Navane, 10 niwoglycerin ointment, 11
Agents, 10 controlled release. 8 Nebupent, 6 nitroglycerin SL. 11
Miscellaneous morphine sulfate, soluble nedocromil, 25 nitroglycérin spray, 11
Agents. 16.26 uabs, 8 NEE.20 Nirrol, L1
Miscellaneous Motin. 8, 19 Needles and Sy. 18 Nitrolingual Speay, 11
Analgesics, § MS Contin, 8 nefazodone, 10 Nitrostat. 11
Miscellaneous MS oral concentrate, 8 NegGram, 6 nizatidine. 18
Anti-Infectives, 6 Mucomyst, 25 nelfinavir, 6 Nizoral, 6. 15
Miscellancous mupirocin, 15 Nelova. 20 Molaminc, 24
Antidepressants. 10 - Muscle Relaxants & Neo-Decadron, 23 Nolvadex, 7
Miscellaneous Antispagmaodic Therapy, neomycin, 6. 7 Non-Narcotic
Antineoplastic Drugs, 7 10,20 Neomyein, 6 Analgesics, §
Miscellaneous Musculoskeletal & neomycin/bacitracin/ Non-Steroidal Anti-
Antipsychotics, 10 polymyxin/HC, 23

* Rheumatology. 19
Muse. 25 .

Inflammatory Agents,
n
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3. Respondents maintain, and have maintained, a substantial
course of business, including the acts and practices alleged herein, in
or affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act.

4. Photorefractive keratectomy ("PRK") is a form of eye surgery
used to correct vision disorders. PRK uses specialized, computer-
guided laser equipment to reshape the cornea.

5. Before VISX and Summit pooled their patents, each firm
owned or controlled numerous patents related to PRK.

6. VISX and Summit are the only firms whose laser equipment
has received marketing approval from the United States Food and
Drug Administration ("FDA") for performing PRK. As aresult, VISX
and Summit are the only two firms legally able to market laser
equipment to be used for PRK in the United States.

7. Except to the extent that VISX and Summit have restrained
competition as alleged herein, they have been, and are now, in
competition with each other in connection with the sale or lease of
PRK equipment and the licensing of technology related to PRK.

THE PATENT POOL

8. On or about June 3, 1992, pursuant to a series of agreements
hereinafter collectively referred to as the "PPP Agreement," VISX
- and Summit pooled most of their existing, as well as certain future,
patents related to PRK in a newly created partnership, called Pillar
Point Partners ("PPP"). VISX and Summit have pooled at least 25
patents, containing more than 500 method and apparatus claims, in
PPP ("PPP Patents"). Notwithstanding these patents, in the absence
ofthe PPP Agreement, VISX and Summit could have and would have
competed with one another in the sale or lease of PRK equipment by
using their respective patents, licensing them, or both. In addition,
VISX and Summit would have engaged in competition with each
other in connection with the licensing of technology related to PRK.

9. Under the PPP Agreement, PPP has the right to license the
PPP Patents to persons engaged in the business of manufacturing
PRK equipment, and VISX and Summit each have relinquished the
right to unilaterally license to any such person any patent that either
firm contributed to PPP.

10. Under the PPP Agreement, VISX and Summit each have the
unilateral right and power to prevent PPP from licensing any of the
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20. The actions of Dr. Trokel, Dr. L’Esperance and VISX alleged
in paragraphs 14-19 constituted inequitable conduct and willful fraud
on the PTO.

21. VISX has collected royalties on, and brought lawsuits and
threatened to bring lawsuits to enforce, one or more of the patents
described in paragraphs 14-20.

THE RELEVANT MARKETS

22. The sale or lease of PRK equipment, including the licensing
of patents for use in performing PRK, is a relevant line of commerce
in which to analyze the effects of respondents' conduct.

23. The licensing of technology related to PRK is a relevant line
of commerce in which to analyze the effects of respondents' conduct.

24. A relevant geographic area in which to analyze the effects of
respondents' conduct is the United States.

VIOLATIONS OF SECTION FIVE OF THE FTC ACT
Count I

25. The acts and practices of respondents as alleged herein
constitute a contract, combination or conspiracy in restraint of
commerce, and have had, and continue to have, the purpose, effect,
tendency and capacity to, among other things:

a. Raise, fix, stabilize and maintain the price that physicians must
pay to perform PRK procedures;

b. Raise the cost of, prevent entry into and deter the sale or leasing
of PRK equipment and the licensing of technology related to PRK;
and
, c. Deprive consumers of the benefits of competition in the sale

and leasing of PRK equipment and the licensing of technology related
to PRK.

26. The acts and practices of respondents as alleged herein were
and are to the prejudice and injury of the public, will continue in the
absence of the relief herein requested, and constitute unfair methods
of competition in or affecting commerce in violation of Section 5 of
the Federal Trade Commission Act.
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A. The term "PPP" means Pillar Point Partners, the partnership
formed between Summit Partner, Inc., and VISX Partner, Inc., on or
about June 3, 1992.

B: The term "Summit" or "respondent" means Summit Tech-
nology, Inc., its directors, officers, employees, agents, representatives,
successors, and assigns; its subsidiaries, divisions, groups, partner-
ships (including but not limited to Summit Partner, Inc.) and affiliates
controlled by Summit Technology, Inc., and the respective directors,

- officers, employees, agents, representatives, successors, and assigns

of each. 7

C. The term "VISX" means VISX, Incorporated, its directors,
officers, employees, agents, representatives, successors, and assigns;
its subsidiaries, divisions, groups, partnerships (including but not
limited to VISX Partner, Inc.) and affiliates controlled by VISX,
Incorporated, and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

D. The term "Commission" means the Federal Trade Commission.

E. The term "person" means any natural person, corporate entity,
partnership, association, joint venture, government entity, or trust.

F. The term "Formation Agreement" means the agreement

~ established in the document entitled "Formation Agreement Dated

June 3, 1992," which was made and entered into on or about the 3rd
day of June 1992, among Summit Technology, Inc., a Massachusetts
corporation; VISX, Inc., a Delaware corporation; Summit Partner,
Inc., a Delaware corporation; and VISX Partner, Inc., a Delaware
corporation.

G. The term "General Partnership Agreement" means the agree-
ment established in the document entitled "General Partnership
Agreement of Pillar Point Partners Dated June 3, 1992," which was
made and entered into on or about the 3rd day of June 1992, by and
between Summit Partner, Inc., a Delaware corporation, and VISX
Partner Inc., a Delaware corporation.

H. The term "Per-Procedure Fee" means any payment for the use
of any product, device, method, patent, intellectual property, or
technology, which payment depends in any way on the amount of use
of, including the number of procedures performed using, the product,
device, method, patent, intellectual property, or technology.

I. The term "PRK" means photorefractive keratectomy, an excimer
laser-based form of eye surgery used to correct refraction disorders.
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or any other agreements relating to the use of the laser system without
complying with such agreement.

(4) Within twenty (20) days after the date this order becomes
final, respondent shall distribute by first-class mail a copy of this
order (not including Appendix I), the complaint, and a letter
containing the following statement to any person to which respondent
then licenses any of the PPP Patents under an Agreement Containing
License that was entered between June 3, 1992 and June 5, 1998:

Summit and VISX have agreed to dissolve the Pillar Point Partners
arrangement and have agreed with the FTC to an Order concerning Pillar Point
Partners. The Order, among other things, prohibits Summit from agreeing with
VISX on a Per-Procedure Fee.

You have entered into an agreement with Summit to license one or more ofthe
Pillar Point Partners Patents (the "Agreement Containing License"). Under the
Order with the FTC, Summit is obliged to give you the opportunity to stop using
the laser system covered by the Agreement Containing License, without any
penalty or continuing obligation to Summit under the Agreement Containing
License or any other agreement with Summit, except as provided below.

Please note that the Order does not affect obligations you have already
incurred for goods, assets or services previously provided by Summit, including
any installment purchase or lease payments under any existing agreement for the
purchase or lease of a laser system sold or leased to you by Summit.

Please note further that any further use or disposition of the laser system by
you shall continue to be governed by the Agreement Containing License and any
other agreements relating to the use of the laser system, unless the Agreement
Containing License or any other agreements are modified by mutual agreement
between you and Summit.

(5) Respondent shall refrain from taking any action to prevent or
impede: '

(a) Any person covered by paragraph V.B.(1) of this order from
entering or attempting to enter into an agreement for the purchase,
sale, license, use, lease, option, or other disposition of any product
manufactured or assembled for use in PRK; or

(b) Any person from exercising any right it may have under
paragraph V.B. of this order.

VL
It is further ordered, That:

A. For aperiod of ten (10) years after the date this order becomes
final, respondent shall distribute by first-class mail a copy of this
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order (not including Appendix I) and the complaint in this matter to
~ any person that requests a license of any of respondent's PPP Patents.

B. Respondent shall file within sixty (60) days after the date this
order becomes final, annually thereafter for ten (10) years on the
anniversary of the date this order became final, and at such other
times as the Commission may require, a verified written report setting
forth in detail the manner and form in which it has complied and is
complying with the order.

C. Respondent shall notify the Commission at least thirty (30)
days prior to any proposed change in its structure, such as dissolution,
assignment, sale resulting in the emergence of a successor corpora-
tion, or the creation or dissolution of subsidiaries or any other change
that may affect compliance obligations arising out of the order.

D. For aperiod of ten (10) years after the date this order becomes
final, respondent shall notify the Commission in writing forty-five
(45) days prior to forming or participating in the formation of, or
joining or participating in, any exclusive patent licensing arrange-
ments, patent pool arrangements, partnerships or joint ventures if the
- arrangement, partnership or joint venture (1) involves United States
patents that relate to the use, manufacture, marketing or sale of PRK
+ equipment; and (2) includes any person engaged in the research,
development, marketing or sale of PRK equipment. Suchnotification
shall include a copy of the document or documents that memorialize
all of the terms and conditions of the licensing arrangements, patent
pool arrangements, partnerships or joint ventures, unless such
document or documents do not exist at the time of the notification, in
which case respondent shall include a summary of the terms and
conditions.

E. For the purpose of determining or securing compliance with
this order, respondent shall permit any duly authorized representative
of the Commission: (1) access, during office hours and in the
presence of counsel, to all facilities and access to inspect and copy all
books, ledgers, accounts, correspondence, memoranda, calendars, and
other records and documents in the possession or under the control of
respondent relating to any matters contained in this order; and (2)
upon five business days' notice to respondent, and without restraint
or interference from it, to interview officers, directors, or employees
of respondent in the presence of counsel representing said officers,
directors or employees.
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to, any Claims relating directly or indirectly to Pillar Point and the Pillar Point Agreements
(including royalties and payments alleged to be due and owing thereunder or Claims of wrongful
dissolution thereof).

15.  Covenants Not to Sue. (a) Summit hereby covenants never to sue or threaten to sue
VISX or VISX's distributors, customers, or users and never to make any claim whatsoever against
VISX or VISX's distributors, customers or users anywhere in the world, for any alleged
infringement of any patent (whenever issued) which relates 1o a method or apparatus for laser
ablation of corneal tissue, or for any alleged infringement of any patent owned by Summit as of the
Effective Date and which relates to refractive comrection of the eye, on the basis of the manufacture,
use, offer to sell, sale, sublicense to customers or users, lease or other disposition of products that
come within the claims of such patents; (b) VISX hereby covenants never to sue or threaten 1o sue
Summit or Summit's distributors, customers, or users and never 0 make any claim whatsoever
against Summit or Summit’s distributors or customers, anywhere in the world, for any alleged
infringement of any patent (whenever issued) which relates to 2 method or apparatus for laser
ablation of comeal tissue, or for any alleged infringement of any patent owned by VISX as of the
Effective Date and which relates to refractive comrection of the eye, on the basis of the manufictire,
use, offer to sell, sale, sublicense 10 customers or users, lease or other disposition of products that
come within the claims of such patents.

16.  Admissibility. Nothing in this Settlemment and Dissolution Agreement shall be
construed as an admission by any party of any liability of any kind to the other party. This
Settlement and Dissolution Agreement shall not be admissible as evidence against any party hereto
or its Affiliates in any proceeding other than in a proceeding to enforce an obligation of a party
hereunder or as proof of the dissolution of Pillar Point.

17.  Notices. Any notice given pursuant to this Settlement and Dissolution Agreement
shall be in writing and, except as otherwise expressly provided herein, shall be deemed to have
been duly delivered if delivered in person or by certified or registered or overnight express mail,
postage and mailing expense prepaid, or by facsimile transmission with hard copy to follaw by
regular mail, and, if given or rendered to Summit or its Affiliates addressed to:

Summit Technology, Inc.

21 Hickory Drive

Waltham, Massachusetts 02154
Attention: Chief Executive Officer

or if given or rendered to VISX or its Affilistes addressed to:
3400 Central Expressway

Santa Clara, California 95051
Attertion: Chief Executive Officer
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provided in paragraph III of this order or in the Settlement and
Dissolution Agreement, from entering into, adhering to, participating
in, enforcing or maintaining any contract, agreement, understanding,
joint venture, pool, partnership, cross-license or other combination
with Summit:

A. (1) To fix, construct, stabilize, standardize, raise, maintain, or
otherwise affect or control any price, royalty or fee for, any aspect of
any price, royalty or fee for, or the terms or conditions associated
with, the purchase, license or use of any product, device, method,
patent, intellectual property, or technology that uses or is used in
conjunction with, or claims, covers, embodies or incorporates in
whole or in part the use of, a laser to perform any medical procedure,
including but not limited to ophthalmic surgery; or

(2) Toestablish, require, charge, collect or pay any Per-Procedure
Fee;

B. (1) To restrict the right or ability of respondent or Summit to
sell or license any product, device, method, patent, intellectual
property, or technology that uses or is used in conjunction with, or
claims, covers, embodies or incorporates in whole or in part the use
of, a laser to perform any medical procedure, including but not
limited to ophthalmic surgery; or

(2) To grant respondent or Summit the right or ability to prevent
the sale or license by respondent or Summit of any product, device,
method, patent, intellectual property, or technology that uses or is
used in conjunction with, or claims, covers, embodies or incorporates
in whole or in part the use of, a laser to perform any medical
procedure, including but not limited to ophthalmic surgery.

Provided, however, that nothing in this order shall prevent respondent
from entering into or maintaining any contract, agreement,
understanding, joint venture, pool, partnership, cross-license or other
combination with Summit with respect to patents other than PPP
Patents, if respondent notifies the Commission in writing at least
forty-five (45) days prior to entering into, forming or participating in
such contract, agreement, understanding, joint venture, pool, partner-
ship, cross-license or other combination. Such notification shall
include (1) a description of the patent or patents subject to or affected
by the contract, agreement, understanding, joint venture, pool,
partnership, cross-license or other combination, including a copy of
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(5) Respondent shall refrain from taking any action to prevent or
impede:

(a) Any person covered by paragraph V.B.(1) of this order from
entering or attempting to enter into an agreement for the purchase,
sale, license, use, lease, option, or other disposition of any product
manufactured or assembled for use in PRK; or

(b) Any person from-exercising any right it may have under
paragraph V.B. of this order.

VL
It is further ordered, That:

A. For a period of ten (10) years after the date this order
becomes final, respondent shall distribute by first-class mail a copy
of this order (not including Appendix I) and the complaint in this
matter to any person that requests a license of any of respondent's
PPP Patents. '

B. Respondent shall file within sixty (60) days after the date this
order becomes final, annually thereafter for ten (10) years on the
anniversary of the date this order became final, and at such other
times as the Commission may require, a verified written report setting
forth in detail the manner and form in which it has complied and is
complying with the order.

C. Respondent shall notify the Commission at least thirty (30)
days prior to any proposed change in its structure, such as dissolution,
assignment, sale resulting in the emergence of a successor corpora-
tion, or the creation or dissolution of subsidiaries or any other change
that may affect compliance obligations arising out of the order.

D. Foraperiod of ten (10) years after the date this order becomes
final, respondent shall notify the Commission in writing forty-five
(45) days prior to forming or participating in the formation of, or
joining or participating in, any exclusive patent licensing arrange-
ments, patent pool arrangements, partnerships or joint ventures if the
arrangement, partnership or joint venture (1) involves United States
patents that relate to the use, manufacture, marketing or sale of PRK
equipment; and (2) includes any person engaged in the research,
development, marketing or sale of PRK equipment. Such notification
shall include a copy of the document or documents that memorialize
all of the terms and conditions of the licensing arrangements, patent
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pool arrangements, partnerships or joint ventures, unless such
document or documents do not exist at the time of the notification, in
which case respondent shall include a summary of the terms and
conditions. |

E. For the purpose of determining or securing compliance with
this order, respondent shall permit any duly authorized representative
of the Commission: (1) access, during office hours and in the
presence of counsel, to all facilities and access to inspect and copy all
books, ledgers, accounts, correspondence, memoranda, calendars, and
other records and documents in the possession or under the control of
respondent relating to any matters contained in this order; and (2)
upon five business days' notice to respondent, and without restraint
- or interference from it, to interview officers, directors, or employees
of respondent in the presence of counsel representing said officers,
directors or employees.

VIL

It is further ordered, That this order will terminate upon the
expiration of the last to expire of the PPP Patents.

SCHEDULE A
SuMMIT PPP PATENTS

PATENT NUMBER

4, 856, 513

4,941, 093

4,973,330

4. 994, 058
5,019, 074

5,423, 801

5,324, 281
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The Commission having thereafter considered the matter and
having determined it had reason to believe that the respondent has
violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. COLRIP is an unincorporated association whose members are
marine pilots or corporations owned by marine pilots. Respondent is
organized and does business under the laws of the State of Oregon,
and has its offices at 13225 N. Lombard, Portland, Oregon.

2. TheFederal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. | ,

ORDER
L

It is ordered, That, as used in this order, the following definitions
shall apply:

A. "COLRIP" means Columbia River Pilots, its directors,
officers, employees, agents and representatives, predecessors,
successors, - and assigns; its subsidiaries, divisions, groups and
affiliates controlled by COLRIP, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of each.

B. "Commission" means the Federal Trade Commission.

C. "Columbia and Willamette River Pilotage Ground" or "the
Grounds" is one of the pilotage grounds designated by the State of
Oregon, and refers specifically to the Columbia and Willamette
Rivers and their tributaries from the lowermost dock or wharf at the
Port of Astoria to the head of navigation.

D. "Marine pilot" means an individual licensed by the State of
Oregon to assist the master of a vessel on the Grounds, but does not
include a pilot trainee or apprentice. '
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I1.

It is further ordered, That COLRIP, directly, indirectly, or
through any corporate or other device, in connection with its activities
in or affecting commerce, as "commerce" is defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 U.S.C. 44, cease
and desist from:

~A. Imposing any restrictions or penalties of any kind on COLRIP
marine pilots who leave COLRIP, or who notify COLRIP of their
intention of leaving COLRIP, to provide pilotage in competition with
COLRIP; provided, however, that this subparagraph does not apply
to restrictions or penalties on marine pilots who have been members
of COLRIP for less than five (5) years, nor does this subparagraph
apply to restrictions or penalties that are imposed on a marine pilot
for failure to give at least ninety (90) days' advance notice of
departure from COLRIP;

B. Entering into, or attempting to enter into, any agreement or
understanding (other than agreements or understandings with COLRIP
members, trainees or apprentices limited to performance of their
pilotage duties with COLRIP and to the term of their membership,
apprenticeship or training program with COLRIP), either express or
implied, with any other provider or potential provider of marine
pilotage on the Columbia and Willamette River Pilotage Ground:

(1) To divide, apportion or otherwise allocate customers, routes
or any other aspect of the market for marine pilotage;

(2) To limit the number of marine pilots associated with any
provider or potential provider of marine pilotage or otherwise restrict
the amount of marine pilotage any provider or potential provider of
marine pilotage may provide;

(3) To restrict the ability of any other provider or potential
provider of marine pilotage to enter into exclusive dealing contracts
with any customer; or |

(4) To restrict the ability of any provider or potential provider of
marine pilotage to submit proposals, recommendations or any other
communication to the Oregon Board of Maritime Pilots.
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A. Sixty (60) days after the date on which this order becomes
final, annually for the next ten (10) years on the anniversary of the
date this order becomes final, and at other times as the Commission
may require, file a verified written report with the Commission
setting forth in detail the manner and form in which the respondent
has complied and is complying with paragraphs II, III, IV and V of
this order;

B. Foraperiod often (10) years from the date this order becomes
final, notify the Commission at least thirty (30) days prior to any
proposed change in respondent COLRIP, such as dissolution,
assignment or sale resulting in the emergence of a successor, or the
creation or dissolution of subsidiaries or any other change that may
affect its compliance obligations arising out of this order; and

C. For a period of ten (10) years after the date on which this
*order becomes final, notify the Commission within thirty (30) days
after the respondent forms, participates in the formation of, or joins
any joint venture for the provision of marine pilotage on the
Columbia and Willamette River Pilotage Ground. This paragraph
does not require notification when a marine pilot joins COLRIP as a
member of COLRIP.

VIL

1t is further ordered, That, for the purpose of determining or
securing compliance with this order, upon written request, respondent
shall permit any duly authorized representative of the Commission:

A. Access, during office hours and in the presence of counsel, to
any facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and other records and
documents in the possession or under the control of respondent
relating to any matters contained in this order; and

B. Upon five days' notice to respondent and without restraint or
interference from it, to interview officers, directors, or employees of
respondent in the presence of counsel.

VIIL

It is further ordered, That this order shall terminate on
March 1, 2019. |






















270 FEDERAL TRADE COMMISSION DECISIONS

Complaint 127 ET.C.

from each municipality to spread the word to pharmacies in their
respective towns not to sign contracts with Triple-S.

PAR. 19. On January 15, 1995, respondent Alvarez and other
AFRA members met with Triple-S, and presented AFRA's proposed
dispensing fee schedule. Thereafter, Triple-S raised the dispensing fee
for generic pharmaceuticals by one dollar, and AFRA members
agreed that they would provide services when the Reform began in
the North Region on April 1, 1995. — .

PAR. 20. In March 1996, Triple-S announced a new price
schedule that lowered reimbursement to AFRA's member pharmacies.
In response, respondent Alvarez requested a meeting with Triple-S,
at which he demanded that Triple-S rescind the new price schedule. -
When Triple-S refused to rescind the price schedule, respondent
Alvarez enlisted AFRA's attorneys to contact Triple-S and threaten
legal action. Thereafter, Triple-S raised the dispensing fee paid to
pharmacies in the North Region, but kept its new price schedule for
pharmaceuticals in place.

PAR. 21. In May 1996, respondent AFRA's members, under
respondent Alvarez's leadership and guidance, threatened to withhold
services under the Reform as of June 10, 1996, because Triple-S had
refused to accede to all of its demands concerning the terms of
pharmacy compensation. Specifically, although Triple-S had agreed
to raise the dispensing fee paid to pharmacies as demanded by
respondent AFRA, Triple-S remained unwilling to comply with
respondent AFRA's demands to raise its price schedule for
pharmaceuticals. Uponreceiving the boycott threat, Triple-S acceded
to respondent AFRA's demands and raised the prices it paid to
pharmacies for pharmaceuticals, thus averting the threatened boycott.
The new fee schedule implemented by Triple-S amounted to a 22%
increase over the level of prices paid to AFRA's members under the
March 1996 fee schedule. Respondent Alvarez organized and
presided over the meeting at which AFRA's members voted to
threaten to boycott Triple-S, and composed the letter in which
respondent AFRA communicated the boycott threat to Triple-S.

PAR. 22. The individual members of respondent AFRA have not
integrated their businesses in any economically significant way, nor
have they created any efficiencies that might justify the acts and
practices described in paragraphs fourteen through twenty-one.
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EFFECTS

PAR. 23. The purpose, tendency, effects, or capacity of
respondents' acts and practices as described in paragraphs fourteen
through twenty-one are and have been to restrain trade unreasonably
and hinder competition in the provision of pharmacy goods and
services in the North Region of the Reform in Puerto Rico, in the
following ways, among others:

(a) To restrain competition among pharmacies;

(b) To fix the compensation and other terms and conditions upon
which pharmacies would deal with Triple-S and participate in the
Reform, thereby raising the cost of pharmacy goods and services to
be furnished to beneficiaries of the Reform;

(¢) To deprive the Commonwealth of Puerto Rico, payers, and
consumers of the benefits of competition among pharmacies.

PAR. 24. The combination or conspiracy and the acts and
practices of respondents AFRA and Alvarez, as herein -allegéd,
constitute unfair methods of competition in violation of Section 5 of
the Federal Trade Commission Act, 15 U.S.C. 45. The violation or
the effects thereof, as herein alleged, will continue or recur in the
absence of the relief herein requested.

DECISION AND ORDER

The Federal Trade Commission ("Commission"), havinginitiated
an investigation of certain acts and practices of the respondents,
named in the caption above, and the respondents having been
furnished thereafter with a copy of the draft complaint which the
Bureau of Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission would charge
respondents with violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all of the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purpose only and does not
constitute an admission by respondents that the law has been violated
as -alleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true and waivers and
other provisions as required by Commission's Rules; and
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area of operation, a copy of the agreement and any supporting
organizational documents, a description of its purpose or function, a
description of the nature and extent of the integration expected to be
achieved and the anticipated resulting efficiencies, an explanation of
the relationship of any agreement on reimbursement to furthering the
integration and achieving the expected efficiencies, and a description
of any procedures proposed to be implemented to limit possible
anticompetitive effects resulting from such agreement(s). If, within
the first waiting period, a representative of the Commission makes a
written request for additional information, the applicable respondent
shall not form; facilitate; manage; operate; participate in; or take any
action, other than planning, in furtherance of such joint arrangement
until thirty (30) days after substantially complying with such request
for additional information ("second waiting period") or such shorter
waiting period as may be granted by letter from the Bureau of
Competition. Early termination of the waiting periods in this
paragraph may be requested and, where appropriate, granted by letter
from the Bureau of Competition.

Provided further that nothing in this order shall be construed to
prohibit respondent Alvarez from negotiating with any payer or
provider on behalf of pharmacies that he:

(a) Owns; or

(b) Operates pursuant to a contract, provided that respondent
Alvarez submits written notification and a copy of the contract to the
Commission within ten (10) days of entering into any such contract
and refrains from negotiations with any payer or provider for at least
thirty (30) after providing such notice.

Provided further that nothing contained in this order shall be
construed to prevent any respondent or respondents from engaging in
the bona fide exercise of rights permitted under the First Amendment
to the United States Constitution to petition any federal or state
government executive agency or legislative body concerning legisla-
tion, rules or procedures, or to participate in any federal-or state
administrative or judicial proceeding.

III.
It is further ordered, That respondent AFRA shall:
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A. Within thirty (30) days after the date on which this order
becomes final, distribute by first-class mail a copy of this order and
the accompanying complaint, as well as certified Spanish translations
thereofto each person who, at any time since November 22, 1994, has
been an officer, director, manager, employee, or participating pharmacy
in AFRA. '

B. Within thirty (30) days after the date on which this order
becomes final, distribute by first-class mail a copy of this order and
the accompanying complaint, as well as certified Spanish translations
thereof to each payer or provider who, at any time since November
22, 1994, has communicated with AFRA concerning any desire,
willingness, or interest in contracting for pharmacy goods and
services with AFRA members.

C. For a period of five (5) years after the date this order becomes
final: '

1. Distribute by first-class mail a copy of this order and the
accompanying complaint, as well as certified Spanish translations
thereof, to each new AFRA member within thirty (30) days of his or
her initial participation, and

2. Annually publish in any official annual report or newsletter sent
to all participating pharmacies, a copy of this order and the complaint,
as well as certified Spanish translations thereof, with such prominence
as is given to regularly featured articles. If no such annual report or
newsletter is sent to participating pharmacies, AFRA shall annually,
on the anniversary of the date this order becomes final as to AFRA,
distribute a copy of this order and the complaint, as well as certified
Spanish translations thereof, by first-class mail, or at a formal
meeting of AFRA, to all participating pharmacies.

. IV.
1t is further ordered, That:

A. Within sixty (60) days after the date this order becomes final,
each respondent shall submit to the Commission a verified written
report setting forth in detail the manner and form in which it intends
to comply, is complying, and has complied with paragraphs IT and I1I
of this order. '

B. One (1) year from the date this order becomes final, annually
for the next five (5) years on the anniversary of the date this order
becomes final, and at other times as the Commission may require,
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each respondent shall file a verified written report with the Commission
setting forth in detail the manner and form in which it has complied
and is complying with paragraphs II and III of this order.

Y.

It is further ordered, That AFRA shall notify the Commission at
least thirty (30) days prior to any proposed change in AFRA, such as
dissolution, assignment, sale resulting in the emergence of a
successor corporation, or the creation or dissolution of subsidiaries or
any other change in AFRA that may affect compliance obligations
arising out of this order.

VI

It is further ordered, That, for the purpose of determining or
securing compliance with this order, upon written request, each
respondent shall permit any duly authorized representative of the
Commission:

A. Access, during office hours and in the presence of counsel, to
all facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda, calendars, and other records
and documents in the possession or under the control of that
respondent relating to any matter contained in this order; and

B. Upon five business days' notice to a respondent and without
restraint or interference from that respondent, to interview that
respondent, or officers, directors, employees, or other representatives
of that respondent.

VIL

It is further ordered, That this order shall terminate on
March 2, 2019. '
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IN THE MATTER OF
NEW VISION INTERNATIONAL, INC., ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3856. Complaint, March 3, 1999--Decision, March 3, 1999

This consent order, among other things, prohibits an Arizona-based multi-level
marketing company, that sells nutritional supplements, its affiliated company and

their officers from making unsubstantiated advertising claims for a combination of
supplements they called "God's Recipe," that the respondents promote in the

prevention, treatment, cure or mitigation of Attention Deficit Disorder and

Attention Deficit Hyperactivity Disorder or their symptoms. Also, the consent order

prohibits the misrepresentation of testimonials or endorsements for the product.

Participants

For the Commission: Matthew Gold, Sylvia Kundig, and Jeffrey
Klurfeld.

For the respondents: Barry Cutler and Julia Oas, Baker &
Hostetler, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
New Vision International, Inc., and NVI Promotions, L.L.C.,
corporations, and Jason P. Boreyko and Benson K. Boreyko,
individually and as officers of the corporations, ("respondents"), have
violated the provisions of the Federal Trade Commission Act, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, alleges:

1. Respondent New Vision International, Inc. ("New Vision") is
an Arizona corporation with its principal office or place of business
at 7762 East Gray Road, Suite 500, Scottsdale, AZ.

2. Respondent NVI Promotions, L.L.C, is an Arizona
corporation with its principal office or place of business at 7762 East
Gray Road, Suite 500, Scottsdale, AZ.

3. Respondent Jason P. Boreyko is an officer of the corporate
respondents. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporations,
including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of the corporations.
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EXHIBIT A

would like to put the students on Ritalin — we're talking about 6, 7, 8, 9 and 10-year olds — they
would want to put them on Ritalin. I think a psychiatrist gave lectures to the teachers so they
were very aware of Ritalin and, when a child was disruptive in the class, the first thing they
would do is say to the parent, "Put the kid on Ritalin." And if the parent refused, the teachers
would turn the parents over to the social services in %gom which were really hot to do
something and they would then take on the parents and they'd say look, if you don't turn the kid
over to be put on Ritalin, the first thing that's going to happen is we're going to make the child a
ward of the state and the state will make sure that the kid gets Ritalin because it is good for the
kid. And this is all based on the teachers' assessment of what was going on in the classroom.
Well, what [ got famous for was taking these kids and having th_em draw their favorite animal or
plane or flower or house or whatever it might be prior to having breakfast in the morning. Then
having whatever usual breakfast they would have; it could be sugar frosted flakes, something like
Pop Tarts, syrup on their Eggos, apple juice, grape juice, Sunny Delight, these kinds of things.
Thén go to school and about an hour and a half la-ter do their same drawing again and then
compare the two. And what we found out was that a six-year-old who could draw a giraffe that
looked abviously like a giraffe after an hour and half following a high-sugar breakfast would
drawa girgffe that would look much like a schmoo. For those of you who are old enough to
remember what a schmoo looked like, it was a pillowcase with eyes on it. So, we would
recognize that this kid was sensitive to sugar and, of course, we have talked about this many
times on this show, there are people who are sensitive to sugar in all forms, whether it is natural,
processed, comn syrup, honey, molasses, and people are sensitive to sugar—just like they are to
alcohol. There are good alcoholics—people who, for instance, if they have a drink, they might go
to sleep. This is at one extreme end, they go to sleep, there's people in the middle, who drink
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different. As you know, kids don't like to be behind in class and kids don't like to be a non-
learner and so once théy really get down deep inside of them this knowledge that sugar is a very
negative thing for them, when you get them at a young age and the whole famxly does the same
thing, it is very, very easy to get them on the right road and stay on the right road. My own son
who Qas, I guess, about six years old when we figured'this out for him, we started looking at
health food stores and were able to get hot dogs for instance without corn syrup in it and get pure
beef, pure chicken, pure turkey, pure lamb hot dogs. When he got to be nine years old, he'd go
out with the Cub Scouts and I used to make brownies out of the roasted carob and out of rice
flour and so forth and he could take his brownies that had a nice pecan half on the top of each
brownie and his hot dogs and go and do his thing with the Cub Scouts and know that he. couldn't
eat anybody else's hot dogs.r He couldn't trade. He couldn't eat their Twinkies, but he could eat
their brownies and because they were so special, I had to start making more of these tbmgs S0
that the whole Cub Scout troop wanted them. It was fascinating to see the change in the whole
troop.

Max James: We have a problem in the United States with prescribed drugs and children.
Right now, it's reported and I can bciicve it that ADHD is America's number one childhood
psychiatﬁc disorder. And in some areas of the country, the percentage of children ﬁt are taking
Ritalin has reached 7-8%. Over two million children on it. I am absolutely convinced by the
hundreds and hundreds of people that I've talked to that it is not necessary.

Dr. Wallach: Oh, abs;alutcly. And of course, the reason, Max, is that per person in
America, now this does not exclude children, it doesn't say per adults, it says per person, there's
148 m@ of sugar per year consumed per person. Now there's some poor kid out there eating

300 pounds because [ don't eat any.
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wonderful child, but because of the these problems and stuff with her ADD, it's hard to get to
know the real Katie like you have the chance to at home and she says, I'm just so excited that I've
had the chance to get to know the real Katie undemeath the problem. She said this is just
wonderful and the year has continued to progress and she is just doing absolutely wonderful,

She has several friends now. She's i)ecolﬁe quite popu!a.r in school and she's doing much better
on her homework and we’re still working with some of the backlashes of the ADD, but Katie is
definitely a success story and we just started her on these products and so we haven't had her on
them for an extreme amount of time Before, you know, we're very pleased thinking that she's just
about cured from the ADD symptoms.

Dr. Van Qeveren: Oh, that's a fantastic story. Fantastic.

Max James: Jackie, why don't you do the same. Just tell us what's happened in y(-)ur
special family with ADHD and nutritional supplements.

Jackie: Okay. I have a son who is 14 right now and he has had ADD since he was
teenie. He was one of those k.lds that was hyperactive and couldn't sit still and loved to
experiment and was always breaking everything in the house. We had trouble with the
frustration mainly. Everything he tried to do was so hard for him and he would get terribly
frustrated. When he was learning to read, he would read a word fine one day and then he
wouldn't remember it the next. He couldn't remember the multiplication tables. When he was
spelling, he'd drill and drill and drill and then he wouldn't remember it the next day and it made
him so frustrated, and so, usually with his schooling, he would do 10 or 15 minutes and get so
frustrated he would go out and jump on the trampoline. He's very good at that. Also, another
thing he used to do is when he got really frustrated, he'd kind of almost roll up in a ball and say

. I'm so dumb, I'm so dumb, I can't, I can't. How come I'm not like anybody else? And it was
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in the enzymes to help the body recover and bring it back into balance and also help regulate
normal metaBolic process of the sugar.

Max James: Fantastic, Kris. Thanks. You related that to the co-factors.

Dr. Van Oeveren: Because it is required to be metabolized so much it depletes the bodf
of the co-factors and co-enzymes or co-enzymes are wtamms and co-factors are minerals. So
that's why the minerals fit into this program is that you end up depleting or utilizing the minerals
‘available in the body just to try to maintain as long as it can while the person is taking in these
processed sugars or violating natural digestive processes, so if you're depleting your v:tamms and
your minerals and your enzymes, it's somewhere along the line, it's just going to raise havoc and
something's going to give. And in this case it's ADD. So the remedy nutritionally would be to
supplement back in the vitamins and the minerals or the enzyme co-factors and co-enzymes,
along with the food enzymes to bring the body back into balance.

Max James: Dr. Kris, what about the anti-oxidants and what benefit we may be
receiving by the people that are ADD?

Dr. Van Qeveren: Well, the anti-oxidants — of course, anytime that you're going fo
have ﬁ'ssue dysfunction, jrou'rc going to have inflammatory processes going on more than likely
and, of course, the anti-oxidants do have an effect on inflammation in attempting to reduce it,
thereby also trying to bring back into balance normal function. Things like ginkgo have-

elements of them that get into the brain to help in the tissue in that particular organ. So there's a

. relationship there, [ think, between utilizing antioxidants and also getting into specific regions of

the body or specific organs, for example, the brain with ginkgo and this helps then to bring back
into balance the normal function of specific tissues or organs,
Max James: Okay. Super. I've got one last one for you, Kris. Children are getting the
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admission
by the respondents of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true, and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

l.a. Respondent New Vision International, Inc. ("New Vision")
is an Arizona corporation with its principal office or place of business
at 7762 East Gray Road, Suite 500, Scottsdale, AZ.

1.b. Respondent NVI Promotions, L.L.C., is an Arizona
corporation with its principal office or place of business at 7762 East
Gray Road, Suite 500, Scottsdale, AZ.

1.c. Respondent Jason P. Boreyko is an officer of the corporate
respondents. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporations.
His principal office or place of business is the same as that of the
corporations.

1.d. Respondent Benson K. Boreyko is an officer of the corporate
respondents. Individually or in concert with others, he formulates,
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subparagraph with respect to notifying future independent distributors
if such notification letter is included in each starter kit provided to
each future distributor.

IX.

It is further ordered, That respondents New Vision International,

~ Inc., and NVI Promotions, L.L.C., and their successors and assigns,
. shall:

' A. Institute a reasonable program of continuing surveillance
- adequate to reveal whether the representations of each of respondents’
independent distributors conform to the requirements of this order.
Such program must include, at a minimum, the following;

1. A requirement that all independent distributors submit advertising
~ to respondents for pre-approval; _

‘ 2. A mechanism for suspending or terminating business dealings
with any independent distributor who fails to submit advertising for
pre-approval,

3. A reminder once every six months of the requirement that all
advertising must be submitted for pre-approval. Such reminder shall
be delivered to each independent distributor who will receive
compensation from respondents any time during the month
immediately following the date of service of this order, and once
during each sixth month thereafter. Such reminder may be inserted
into envelopes containing compensation checks, product shipments
or company mailings ; and

4. A monthly search of the World Wide Web for independent
distributor advertising. Such a search shall use a commercial search
engine, and include the search terms "New Vision" and the brand
names of each of respondents' products.

B. Promptly investigate any complaint about any independent
distributor and maintain records of any such complaint, investigation
and disposition of the complaint for five (5) years from the date of the
complaint, such records to be furnished to the Commission upon
request.

C. Discontinue dealing with any independent distributor once
respondents have actual knowledge, or knowledge fairly implied on
the basis of objective circumstances, that such distributor is making
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XII.

It is further ordered, That respondents, and their successors and
assigns, shall, within sixty (60) days after the date of service of this
order, and at such other times as the Federal Trade Commission may
require, file with the Commission a report, in writing, setting forth in
detail the manner and form in which they have complied with this
order.

XIIL

This order will terminate on March 3, 2019, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A Any Part in this order that terminates in less than twenty (20)
years; -

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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reported that the Ritalin was no longer being taken and that there had been no
negative changes in behavior.... '

Now, hundreds and perhaps many thousands of cases later, parents are hearing
glowing reports of their children' outstanding performances in the academic
environment as well as the social environments in which they are asked to
participate. In fact, while I have no certified statistical evidence to support this
conclusion other than anecdotal, I have not had a single report back to me that even
one single child has had to return to Ritalin after trying a combination of three
natural nutritional supplements which I eall 'God's Recipe."

(Exhibit B, "Well Being Journal," Vol V, No. 4, July/August 1996
(Included in "Attention Deficit Hyperactivity Disorder" pamphlet.))

C. "God's Recipe
1.) 2 ounces of Colloidal Minerals.

2.) 40 milligrams of highly effective antioxidant - OPC capsule combined with
Ginkgo Biloba.

3.) Multi-enzyme capsule with every meal and with every significant snack, as
well as the elimination of as much sugar as possible from the diet.

* See back page for more information
[Back Page]

Information on our "God's Recipe" Products

1:) Colloidal Minerals

These are minerals in a delicious liquid form that children of all ages really
enjoy. The minerals are extremely easy for the body to absorb as they are extracted
from plant source deposits of vegetation origin. In fact, the absorption rate in the
body ofthese minerals is much greater than elemental minerals taken in tablet form.
There are over 60 minerals in every 32 ounce bottle.

2.) Antioxidant with Ginkgo Biloba:

This antioxidant is OPC and is derived from the original patented grape seed
extract. It has 50 times more antioxidant potency than vitamin E, and 20 times
more than vitamin C. In combination with Ginkgo Biloba and other herbs, it can
have a very positive impact on one's health.

3.) Multi-Enzymes '

As the basis of all metabolic activity, enzymes are the driving force of. our
body's more than 150,000 biochemical reactions. Enzymes are very important for
effectively metabolizing sugars, an activity of critical importance to ADHD control.
A balanced blend of enzymes and minerals maximizes the assimilation of nutrients.

WHEN TO TAKE GOD'S RECIPE

Take one ounce of Colloidal Minerals and 1 capsule (20 milligrams) of the
Antioxidant with Ginkgo Biloba first thing in the morning, and both again mid-to-
late aftemoon. Take 1 capsule of Multi-Enzymes with each meal and with each
significant snack. Eliminate sugar throughout the day and evening.

We wish you and your family the best. If you have any questions, or would
like to place an order, please call us at:..."
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the class. He's two weeks behind academically, got quite a problem. He's the playground bully
and you need to come talk with him. We were absolutely stunned. Our son had no behavioral
problems at home, was the nicest little guy you ever want to meet in your life so we thought
perhaps there was an error, that maybe it was the wrong child. In any event, fortunately we had a
very bright and progressive first grade teacher who suggested that if that were the case, what
she'd like to do is have the school psychologist test him and they did so anda couple of weeks
later called us and said they believed that he had a learning disability at that time. This was in
the li;ltt‘.' sixties. They called it hyperkinesis or hyperkinetic behavior and suggested that we go to
Stanford University and have further psychological tests done. We did so and they determined
that indeed he was ADHD and was going to be incapable of getting a normal education if we
didn't do something to render him some assistance. The intelligence exams that they gave him
indicated that he had an extremely high IQ but simply was not able to utilize it and produce the
results. So we were given three choices, Dr. Wallach. They said number one, you can
institutionalize him and —

Dr. Wallach: This is a six-year old?

Max Jan;cs: This is a six-year old. I said, well, that's interesting. I mean, what kind of
institution you’re talking about and having seen the Jack Nichols movie "One Flew Over The
Cuckoos Nest" --

Dr. Wallach: Exactly.

Max James: | had visions of horror and they said, well, he'l1 be in with quite a variety
of children with learning disabilities up to the medical level of moron and that just didn't seem
aépropriate for my son, given that we had no problems with his social behavior in the home
setting, in the family setting. I said, what's my next choice? And they said, well, you could try
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different. As you know, kids don't like to be behind in class and kids don't like to be a non-
learner and so once they really get down deep inside of them this knowledge that sugar is a very
negative thing for them, when you get them at a young age and the whole family daesl the same
thing, it is very, very easy to get them on the right road and stay on the right road. My own son
| who was, [ guess, abc;ut six years old when we figured this out fc-yr him, we started looking at

health food stores and were able to get hot dogs for instance without co:ﬁ syruﬁ in it and get pure
beef, pure chicken, pure turkey, pure lamb hot dogé. When he got to be nine years old, he'd go
-out with the Cub Scouts and [ used to make browﬁcs out of the roasted carob and out of rice
flour and so forth and he could take his brownies that had a ni.ce pecan half on the top of each
brownie and his hot dogs and go afld do his thing with the Cub Scouts and know that he couldn't
eat anybody else's hot dogs. He couldn't trade. He couldn't eat their Twinkies, but he could eat
their brownies and because they were so special, I had to start making more of these things so
that the whole Cub Scout troop wanted them. [t was fascinating to see the change in the whole
troop.

Max James: We have a problem in the United States with prescribed drugs and children.
Right now, it's reported and I can believe it that ADHD is America's number one childhood
psychiatric disorder. And in some areas of the country, the percentage of children that are taking
Ritalin has reached 7-8%. Over two million chiidren on it. [ am absolutely convinced by the
hundreds and hundreds of people that I've talked to that it is not necessary.

Dr. Wallach: Oh, absblutcly. And of course, the reason, Max, is that per person in
America, now this does not exclude children, it doesn't say per adults, it says per person, there's
148 pounds of sugar per year consumed per person. Now there's some poor kid out there eating

300 pounds because I don't eat any.
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Max James: Right.

Dr. Wallach: And my son doesn't eat any. I'm assuming yours doesn't, so there's, you
know, there‘§ six people out there who are éating 300 pounds of sugar per person and it's pretty
scary and another fact which is even scarier to me — according to experts, juvenile and childhood
experts, one-third of American children are going to be in a juvenile court this year, 1996,
because of behavioral problems because of some kind of criminal behavior whether it is
burglarizing neighborhood houses or assaults or murder or manslaughter. These kinds of
things -~ destructive behavior and you can attribute most of this really to this 148 pounds of sugar
per kid and the fact that our foods are totally deficient in minerals and that if you don't
supplement these kids with lithium, chromium and vanadium, zinc, sulphur, things like copper,
magnesium, manganese and so forth, they get all kinds of physical problems, as wcll'as mental
ones and I have to ask you, have you had any rebellion from parents who say well, gosh, this is

so expensive our insurance will pay for the Ritalin and we have to pay for the vitamins and
minerals.

Max James: [ really have not. I found that parents really are anti-drug for children.
Tﬁey don't want the kids on drugs and you're exactly right. These children do not want to take
Ritalin. In fact I am working with one school nurse whose job it is every day to stand at th(l‘: head
of this queue of children all lined up to take their “Meds" as they're called, and they have to be
supervised of course because it's a controlled substance. She says now that she actually has to

put her fingers into their mouth to ensure that they are in fact taking Ritalin because they don't
A
want the drug.

Dr. Wallach: You know, I hope she's washing her fingers between each child.

Max James: [inaudible]
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bottle, or bag that has sugar in it, you know, something, some incentive and you'll be amazed, it'll
be a lot of fun.

Jerry: Great. Great. I appreciate it.

Dr. Wallach: Okay, Jerry.

Jerry: Thanks. _
Dr. Wallach: Okay, thank you. Yeah, Max, if you had to have one recommendation for

parents when they discover — usually parents discover on their own that there's a problem or a

teacher tells them. Personally, I like to keep them awéy from counselors and shrinks because
they invariably direct them and convince the parent it's the right thing to do to get them on
Ritalin and I feel if the parents are really interested in the child, I give them the advice without
suggesting that they go to a counselor or a shrink. How about yourself?

Max James: A major concern here over this child self-esteem and it's a problem that can
be dealt with and it's going to require a great deal of patience and a tremendous amount of love
for that child, but that I believe that the problem can be overcome without drugs and that the
problem can be overcome with nutrition and number one, you must reduce the arr;ount of sugar.
Number two, because you cannot reduce all the sugar, you've got to do something about the
negative impact of the sugar and so we start just with that recommendation. Diet, diet, diet.

Dr. Wallach: And as you point out, it's a life-long process and some get it and some
don't. It's really a sad thing. And again, I attribute the kids who don't get it is because the family
is not willing to give up sugar in their own lives and give the support that's totally necessary for
the kid and do the e({ucation that's necessary to have the child make the association between

sugar and the negative behavior.

Max James: We've also had great experience, by the way, in going to the doctors. Not
A-12
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wonderful child, but because of the these problems and stuff with her ADD, it's hard to get to
know the real Katie like you have the chance to at home and she says, I'm just so excited that I've
had the chance to get to know the real Kati¢ undemneath the problem. She said this is just
wonderful and the year has continued to progress and she is just doing absolutely wonderful.

She has several friends now. She's become quite popular in school and she's doing much better
on her homework and we’re still working wlth some of the backlashes of the ADD, but Katie is

definitely a success story and we just started her on these products and so we haven't had her on

"them for an extreme amount of time before, you know, we're very pleased thinking that she's just

abouf cured from the ADD symptoms.

Dr. Van Oeveren: Oh, that's a fantastic stﬁry. Fantastic.

Max James: Jackie, why don't you do the same. Just tell us what's happened in your
special family with AD-HD and nutritional supplements.

Jackie: Okay. I have a son who is 14 right now and he has had ADD since he was
teenie. He was one of those kids that was hyperactive and couldn't sit still and loved to
experiment and was always breaking everything in the house. We had trouble with the
frustration mainly. Everything he tried to do was so hard for him and he would get terribly
frustrated. When he was learning to read, he would read a word fine one day and then he
wouldn't remember it the next. He couldn't remember the multiplication tables. When he was
spelling, he’d drill and d{ill and drill and thén he wouldn't remember it the hc:ct day and it made
him so frustrated, and so, usually with his schoolingl, he would do 10 or 15 minutes and get so
frustrated he would go out and jump on the trampoline. He's very good at that. Also, another
thing he used to do is when he got really frustrated, he’d kind of almost roll up in a ball and say
I'm so dumb, I'm so dumb, I can't; [ can't. How come I'm not like anybody else? And it was

A-16
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Dr. Van Oeveren: That's great.

Max James: Dr. Kris.

Dr. Van Oeveren: Yeah. =

Max James: Any particular thing you'd @t to add into that? That’s classic or that
you've observed?

Dr. Van Oeveren: Well, I'm not cxacﬂy sure why sugar is the main pro.blem. There are a
few concepts that we're fairly sure of and that is that refined sugar is the main culprit because it
gets meﬁMlimd in the digcsﬁve system much quicker, b&ically raises havoc with the rest of the
metabolism of the sugar. And it causes a very high influx of insulin to regulate this immense
absorption rate of the refined sugars. That's basically the mechanism involved there is that we're
juét in -- primarily, we're just taking in the incorrect form of sugar which we were never intended
to receive that way, We were intended to receive sugar in a natural form like from fruit or
vegetables and so now what's happened is through that violation, the digestive system is
imbalanced, you might say. Its ability to tolerate these sugars has decreased and then of course
that leads in to dysfunction. Where the enzymes come in is twofold. One is to try to ﬁelp the

body recover from this dysfunction by providing enzymatic action with the sugar that is

‘incvitably going to be a part of our diet and thus helping to regulate the metabolism better.

That's the primary function of how that does that. The second deal is, what it also does is it sort
of gives the bc;dy an oppc;mmity .then to heal up certain aspects of the digestibility of these
sugars by pro\;iding its own enzymes. When you have a dysfunctional system, it takes time for
the body to heal and in getting this extra help from the enzymes is, it gives you this extra time
and ability for the body to heal it up. So, it's a twofold situation and it's in conjunction with a
person having to reduce the amount of these refined sugars in their diet and then supplementing

A-18
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in the enzymes to help the body recover and bring it back into balance and also help regulate
normal metabolic process of the sugar.

Max James: Fantastic, Kris. Thanks. You related that to the co-factors.

Dr. Van Oeveren: Because it is required to be n;;:tabolized so much it depletes the body
of the co-factors and co-enzymes or co-enzymes are vitamins and co-factors are minérals. So
that's why the minerals fit into this program is that you end up depleting or utilizing the minerals
available in the body just to try to maintain as long as it can while the person is taking in these
processed sugars or violating natural digestive processes, so if you're depleting your vitamins and

your minerals and your enzymes, it's somewhere along the line, it's just going to raise havoc and

'something's going to give. And in this case it's ADD. So the remedy nutritionally would be to

supplement back in the vitamins and the minerals or the enzyme co-factors and co-enzymes,
along with the food enzymes to bring the body back into balance.

Max James: Dr. Kris, what about the anti-oxidants and what benefit we may be
receiving by the people that are ADD?

Dr. Van Oeveren: Well, the anti-oxidants - of course, anytime that you're goirig to
have tissue dysfunction, .you're going to have inflammatory processes going on more than likely
and, of course, the anti-oxidants do have an effect on inflammation in attempting to reduce it,
thereby also trying to bring back into balance normal function. Things like ginkgo have
elements of them that get into the brain to help in the tissue in that particular organ. So there's a
relationship there, I think, between utilizing antioxidants and also getting into specific regions of
the bod); or specific organs, for example, the brain with ginkgo and this helps then to bring back
into balance the normal function of specific tissues or organs.

Max James: Okay. Supér, I've got one last one for you, Kris. Children are getting the
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was very exciting. I started reading, and ['& get up and [ just wanted to read. And just started
feeding myself. Feeding myself all kinds of things that I didn't get before. S@ed having
il it Tl oo vl s mom s ol ny eolies, WitEuie Sk thos
I used to -- just not get along with real ﬁell. I think it was really due to deficiencies and the
d_isorder.r It really was challenging for me to keep a relationship of any kind. And it's just réally

been a blessing to me.

Max James: John, would you say that it's had a significant effect on your business

career?

John: Oh, there's m; question. You cannot be in business for any length of time
successfully with the type of symptoms that ADD causes. [ was always in business; I never did .
have a jo-b. I've never had a job in my life, with the ekception of a paper route. And I've always,
I've always had some idnd of busine;s of some -kind, and the reason [ never had a job is because [
could never keep any kind 'of job, or take any kiﬁd of orders, or concentrate on any one task for
any length of tixﬁe. So I had to choose employment that was -- oh tha.i Wnlﬂd work arou:;d my .

crazy schedule and habits and things. And.so I hﬁ aii kinds of different businesses, like I'a mow
lawns, and I used to paint fences. And I gbt into automotive and painting things; things that were
craft oriented. And ;hat was about all [ could do. Tt definitely enabled me to do things that '
involved a lot of multi-tasking and concentrating on many different things versus just one single-
mind-ed thing. I was always good at what I did before, but T was just good at one single minded
task at a time. And now I'm finding i‘m aizle to do many things at once, ‘And it definitely has
impacted my busiﬁcss. No question about it.
Max James: John, t;mnk you very, very much.

John: You're very welcome!
A-24
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Max James: For taking the time out, and joining us.

John: Bye-bye.

Max James: Uh-huh, Now I've learned a lot tonight. And I very much appreciaic your
being willing to share all of this. [ think one of the things that I'd like to end with here is Zoanne
said, "Thank God." And it seems to me that we have properly titled what we're doing and _thc
success of this formulation, this combination of natural nutritional supplementsr with eight, ten,
fifteen calls I geta daly and the hundreds and hundreds of parents and children now that are
benefitting from this, we really can, I think, in good consciousness call it God's Recipe. And
what most of us are doing is two ounces of these colloidal minerals spread during the day, maybe
first thing in the morning and then sometime mid ttl) late afternoon, 40 milligrams of this
Proanthocyanidin, preferably one that comes from grape seed extract in combination with
Ginkgo Biloba and we think that you should take those roughly at the same time that you take
the mineral suppimcnﬁﬁon and then lastly, because there is no question that sugar is a major
culprit in ADHD and ADD, we need to elin}inate sugar as much as possible from all of our diets,
but particularly from the diets of those that are very sensitive and impacted negatively by sugar
and in order to help ease the problem of the sugar that we are unable to eliminate, these multi-
enzyme capsules are phenomenal because as Dr. Kris has told us tonight, they assist miéhtin in
metabolizing the sugar and getting that whole digestive process and the reaction of digesting
sugar under control so that we don't get the mood swings and the metabolic swings. So we call
that God's Recipe. Hopefully, with the informatilon that you have been kind enough to share with
us tonight, the recipe will spread and the res;ultant blessing will occur to as many people as
possible. So, I would just say, again, thank you.

[music]
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number and a description of the nature of the business or employment
and his duties and responsibilities. All notices required by this Part
shall be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C. '

IX.

It is further ordered, That respondent, and his successors and
assigns, shall, within sixty (60) days after the date of service of this
order, and at such other times as the Federal Trade Commission may
require, file with the Commission a report, in writing, setting forth in
detail the manner and form in which he has complied with this order.

X.

This order will terminate on March 3, 2019, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. Unless otherwise specified, "respondents" shall mean Allied
Domecq Spirits & Wine Americas, Inc. and Allied Domecq Spirits &
Wine USA, Inc. d/b/a Hiram Walker, corporations, their successors
and assigns, and their officers, agents, representatives, and employees.

2. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44.

L

It is ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
beverage alcohol products in or affecting commerce shall not, in any
manner, expressly or by implication:

A. Represent that any beverage alcohol product containing 5.9%
alcohol by volume is a low alcohol beverage; or

B. Misrepresent, through numerical or descriptive terms, or any
other means, the amount of alcohol contained in any beverage alcohol
product.

Provided, however, that a statement of alcohol percent by volume
shall not violate this order if it is within the tolerances identified for
such beverage in 27 CFR 4.36(b)(1) and (2) (wines containing 7
percent or more alcohol); 27 CFR 5.37(b) (distilled spirits); 27 CFR
7.71(c)(1) and (2) (malt beverages); and 27 CFR 24.257(a)(4) (wine
beverages containing less than 7 percent alcohol); and provided,
further, that nothing in this order shall-prohibit respondents from
making any representation about the amount of alcohol contained in
any beverage alcohol product that is specifically required in
advertising for such product by regulation or order promulgated by
the Bureau of Alcohol Tobacco and Firearms pursuant to the Federal
Alcohol Administration Act.
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bowsprit (a spar extending almost horizontally off the bow of the
boat), and others sitting on the edge of the bow; no one is wearing a
life jacket.

5. Through the visual depictions described in paragraph four,
respondent has depicted boating passengers as drinking Beck’s beer
while engaged in activities that require a high degree of alertness and
coordination to avoid falling overboard. This conduct is inconsistent
with the Beer Institute's own Advertising and Marketing Code and
may also violate federal and state boating safety laws. The risks
associated with such activities while boating are greatly increased by
the consumption of alcohol. In the boating environment, even low and
moderate blood alcohol levels sufficiently affect coordination and
balance to place boat passengers at increased risk of falling overboard
and thus drowning, and many persons are unaware of this increased
risk. As many as one-half ofall boating fatalities are alcohol-related,
including an average of 60 recreational boat fatalities annually from
falling overboard while drinking. Respondent's depiction of this
activity in its advertisements is likely to cause substantial injury to
consumers that is not outweighed by countervailing benefits to
consumers or competition and is not reasonably avoidable by
consumers. Respondent's practice was an unfair act or practice.

6. The acts and practices of respondent as alleged in this
complaint constitute unfair acts or practices in or affecting commerce
in violation of Section 5(a) of the Federal Trade Commission Act.

Commissioner Swindle dissenting.
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ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. Unless otherwise specified, "respondent" shall mean Beck’s
North America, Inc., a corporation, its successors and assigns, and its
officers, agents, representatives, and employees.

2. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44. '

L.

It is ordered, That respondent, directly or through any
corporatibn, subsidiary, division, or other device, shall not broadcast
or otherwise disseminate, or assist others to broadcast or otherwise
disseminate, the television advertisements attached to the complaint
as Exhibits A and B or any other advertisement that depicts a person
having consumed or consuming alcohol on a boat while engaging in
activities that pose a substantial risk of serious injury from falling
overboard or that depicts activities that would violate 46 U.S.C.
2302(c).

II.

It is further ordered, That respondent and its successors and
assigns shall, for five (5) years after the last date of dissemination of
any representation covered by this order, maintain and upon request
make available to the Federal Trade Commission for inspection and

copying:

A. All advertisements and promotional materials depicting the
use or presence of alcoholic beverages on any boat;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict, qualify or call
into question the representation,  or the basis relied on for the
representation, including complaints and other communications with
consumers or with governmental or consumer protection organizations.

























































KONINKLIJKE AHOLD NV, ET AL. 405
404 Complaint

grocery items in particular product categories, including bread and
dairy products; refrigerated and frozen food and beverage products;
fresh and prepared meats and poultry; produce, including fresh fruits
and vegetables; shelf-stable food and beverage products, including
canned and other types of packaged products; staple foodstuffs, which
may include salt, sugar, flour, sauces, spices, coffee, and tea; and
other grocery products, including nonfood items such as soaps,
detergents, paper goods, other household products, and health and
beauty aids.

KONINKLIJKE AHOLD NV

2. Respondent Ahold is a corporation organized, existing, and

-doing business under and by virtue of the laws of The Netherlands,

with its office and principal place of business located at Albert
- Heijnweg 1, 1507 EH Zaandam, The Netherlands.

3. Respondent Ahold, through Ahold USA, Inc., BI-LO, Inc.,
Giant Food Stores, Inc., The Stop & Shop Companies, Inc., and Top's
-Market, Inc., its wholly-owned domestic subsidiaries, is, and at all
times relevant herein has been, engaged in the operation of super-
markets in Connecticut, Georgia, Maryland, Massachusetts, New
Jersey, New York, North Carolina, Ohio, Pennsylvania, Rhode Island,

' South Carolina, Tennessee, Virginia, and West Virginia. Ahold and
its wholly-owned domestic subsidiaries operate approximately 880
supermarkets in these states under the BI-LO, Edwards, Finast, Giant,
Martin's, Stop & Shop, and Top's trade names. Ahold had $14.29
billion in total United States sales for the fiscal year that ended on
December 28, 1997.

4. Respondent Ahold is, and at all times relevant herein has been,
engaged in commerce as "commerce" is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and is a corporation whose
business is in or affecting commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

GIANT FOOD INC.

5. Respondent Giant is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at
6300 Sheriff Road, Landover, Maryland.
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a. By eliminating direct competition between supermarkets
owned or controlled by Ahold and supermarkets owned or
controlled by Giant;

b. By eliminating actual potential competition between super-
markets owned or controlled by Ahold and supermarkets
owned or controlled by Giant; .

c. By increasing the likelihood that Ahold will unilaterally
exercise market power; and

d. By increasing the likelihood of, or facilitating, collusion or
coordinated interaction,

each of which increases the likelihood that the prices of food,
groceries or services will increase, and the quality and selection of
food, groceries or services will decrease, in the relevant sections of
the country. ‘ '

VIOLATIONS CHARGED

- 23. The Stock Purchase Agreement between Ahold and 1224,
. pursuant to which Ahold will acquire all of the Class AC voting stock
of Giant from 1224 and the Class A non-voting common stock of
Giant, violates Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and the proposed acquisition would, if
consummated, violate Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commission ("Commission") having initiated
an investigation of the proposed acquisition by Koninklijke Ahold nv
("Ahold") of all of the voting securities of Giant Food Inc. ("Giant")
held by The 1224 Corporation ("1224") (collectively, "respondents"),
and respondents having been furnished with a copy of a draft
complaint that the Bureau of Competition proposed to present to the
Commission for its consideration, and which, if issued by the
Commission, would charge respondents with violations of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. 45, and
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
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acquisitions and divestitures. If respondents have not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after receipt of written notice by
the staff of the Commission to respondents of the identity of any
proposed trustee, respondents shall be deemed to have consented to
the selection of the proposed trustee.

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the Assets To
Be Divested.

3. Within ten (10) days after appointment of the trustee,
respondents shall execute a trust agreement that, subject to the prior
approval of the Commission and, in the case of a court-appointed
trustee, of the court, transfers to the trustee all rights and powers

- necessary to permit the trustee to effect each divestiture required by

this order.

4. The trustee shall have twelve (12) months from the date the
Commission or court approves the trust agreement described in
paragraph IIL.B.3. to accomplish the divestitures, which shall be
subject to the prior approval of the Commission. If, however, at the
end of the twelve-month period, the trustee has submitted a plan of
divestiture or believes that divestiture can be achieved within a
reasonable time, the divestiture period may be extended by the

. Commission, or, in the case of a court-appointed trustee, by the court;

provided, however, the Commission may extend the period for no
more than two (2) additional periods.

5. The trustee shall have full and complete access to the
personnel, books, records, and facilities related to the Assets To Be
Divested or to any other relevant information, as the trustee may
request. Respondents shall develop such financial or other informa-
tion as such trustee may reasonably request and shall cooperate with
the trustee. Respondents shall take no action to interfere with or
impede the trustee's accomplishment of the divestitures. Any delays
in divestiture caused by respondents shall extend the time for
divestiture under this paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-appointed trustee, by
the court. _

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondents' absolute and unconditional
obligation to divest expeditiously at no minimum price. The divestitures
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B. Acquire any stock, share capital, equity, or other interest in
any entity that owns any interest in or operates any Supermarket or
owned any interest in or operated any Supermarket within six (6)
months prior to such proposed acquisition in Carroll, Frederick, or
Harford counties in Maryland, or Bucks or Montgomery counties in
Pennsylvania.

Provided, however, that advance written notification shall not
apply to the construction of new facilities by Ahold or the acquisition
of or leasing of a facility that has not operated as a Supermarket
within six (6) months prior to Ahold's offer to purchase or lease.

_ Said notification shall be given on the Notification and Report

Form set forth in the Appendix to Part 803 of Title 16 of the Code of
- Federal Regulations as amended (hereinafter referred to as "the
Notification"), and shall be prepared and transmitted in accordance
‘with the requirements of that part, except that no filing fee will be
required for any such notification, notification shall be filed with the
Secretary of the Commission, notification need not be made to the
United States Department of Justice, and notification is required only
of Ahold and not of any other party to the transaction. Ahold shall
provide the Notification to the Commission at least thirty days prior
to consummating any such transaction (hereinafter referred to as the
"first waiting period"). If, within the first waiting period, representa-
tives of the Commission make a written request for additional
information or documentary material (within the meaning of 16
CFR 803.20), Ahold shall not consummate the transaction until
twenty days after substantially complying with such request. Early
termination of the waiting periods in this paragraph may be requested
and, where appropriate, granted by letter from the Bureau of
Competition. Provided, however, that prior notification shall not be
required by this paragraph for a transaction for which notification is
required to be made, and has been made, pursuant to Section 7A of
the Clayton Act, 15 U.S.C. 18a.

VL

It is further. ordered, That, for a period of ten (10) years
commencing on the date this order becomes final:

A. Ahold shall neither enter into nor enforce any agreement that
restricts the ability of any person (as defined in Section 1(a) of the
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VIIL.

It is further ordered, That respondents shall notify the
Commission at least thirty (30) days prior to any proposed change in
the corporate respondents, such as dissolution, assignment, sale
resulting in the emergence of a successor corporation, or the creation
or dissolution of subsidiaries or any other change in respondents that
may affect compliance obligations arising out of the order.

X,

It is further ordered, That, for the purpose of determining or
securing compliance with this order, upon written request with five

. (5) days' notice to respondents, respondents shall permit any duly

authorized representative of the Commission:

- A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondents relating to any matters contained in
this order; and

B. Without restraint or interference from respondents, to
interview respondents or officers, directors, or employees of
respondents in the presence of counsel.

X.

It is further ordered, That, upon consummation of the
Acquisition, the obligations of respondent 1224 under this order shall
terminate.
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line is made in the United States of American and Japanese
components.

6. In truth and in fact, the Super Mono fishing line is totally made

“in Japan with Japanese labor and components. Only the spool on
which the fishing line is wrapped and the package, labeling, and
package inserts contain American labor or components. Therefore,
the representation set forth in paragraph five was, and is, false or
misleading.

7. Respondent has disseminated or has caused to be disseminated
advertisements and other promotional materials for its Super Mono
fishing line, including but not necessarily limited to the attached
Exhibits B through J. These advertisements and other promotional
materials contain the following statements and depictions:

. A. Poster, Exhibit B:
~ Picture of the Super Mono fishing line packaging. The statement "MADE IN THE
- USA" is legible on the package. The statement "of American and Japanese
components" is not visible.
- B. Newspaper Advertisement, Exhibit C:

Picture of the Super Mono fishing line package. The statement "MADE IN THE
USA" is legible on the package. The statement "of American and Japanese
components" is not visible.

C. Advertising Pamphlet, Exhibit D:
Picture of the Super Mono fishing line package on the front cover of the pamphlet.
The statement "MADE IN THE USA" is legible on the package. The statement "of
American and Japanese components" is not visible.

D. Fishing 1998 Catalog, Exhibit E:
Picture of the Super Mono fishing line package on page 5 of the catalog. The
statement "MADE IN THE USA" is legible on the package. The statement "of
American and Japanese components" is not in a type size sufficiently large for an
ordinary consumer to read and comprehend it.

E. Fishing 1999 Catalog, Exhibit F:
Picture of the Super Mono fishing line package on page 4 of the catalog. The
statement "MADE IN THE USA" is legible on the package. The statement "of
American and Japanese components" is not in a type size sufficiently large for an
ordinary consumer to read and comprehend it.

F. Fishing Ad Planner 1998, Exhibit G: —
Picture of the Super Mono fishing line package on page 14 of the ad planner. The
statement "MADE IN THE USA" is legible on the package. The statement "of
American and Japanese components" is not visible.
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(G. Information Sheet, Exhibit H:
Picture of the Super Mono fishing line package. The statement "MADE IN THE
USA" is legible on the package. The statement "of American and Japanese
components" is not visible.

H. Product Insert, Exhibit I:
Picture of the Super Mono fishing line package. The statement "MADE IN THE
USA" is legible on the package. The statement "of American and Japanese
components" is not in a type size sufficiently large for an ordinary consumer to
read and comprehend it.

I. Informational Videotape, Exhibit J:
Picture of the Super Mono fishing line package. The statement "MADE IN THE
USA" is legible on the package. The statement "of American and Japanese
components" is not visible.

8. Through the means described in paragraph seven, respondent
has represented, expressly or by implication, that its Super Mono
fishing line is made in the United States, i.e., that all, or virtually all,
of the component parts of the Super Mono fishing line is made in the
United States, and that all, or virtually all, of the labor in manufactur-
ing the Super Mono fishing line is performed in the United States.

9. In truth and in fact, the Super Mono fishing line is totally made
in Japan with Japanese labor and components. Only the spool on
which the fishing line is wrapped and the package, labeling, and
package inserts contain American labor or components. Therefore,
the representation set forth in paragraph eight was, and is, false or
misleading.

10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Sectlon 5(a) of the Federal Trade
Commission Act.
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II1.

It is further ordered, That respondent Johnson Worldwide
Associates, Inc., and its successors and assigns, shall deliver a copy
of this order to all current and future principals, officers, directors,
and managers, and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a signed
and dated statement acknowledging receipt of the order. Respondent
shall deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel within
thirty (30) days after the person assumes such position or
responsibilities. - ‘

IV.

It is further ordered, That respondent Johnson Worldwide
Associates, Inc., and its successors and assigns, shall notify the
.Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under this
order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect to
any proposed change in the corporation about which respondent
learns less than thirty (30) days prior to the date such action is to take
place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge. All notices required by
this Part shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, Washington, D.C.

Y.

It is further ordered, That respondent Johnson Worldwide
Associates, Inc., and its successors and assigns, shall, within ninety
(90) days after the date of service of this order, and at such other
times as the Federal Trade Commission may require, file with the
Commission a report, in writing, setting forth in detail the manner and
form in which it has complied with this order.

——
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
‘copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violations of the Federal Trade Commission Act; and -

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
and admission by the respondent of all the jurisdictional facts set
forth in the draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
- than jurisdictional facts, are true, and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Kubota Tractor Corporation is a California
corporation with its principal office or place of business at 3401 Del
Amo Boulevard, P.O. Box 2992, Torrance, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
L.

1t is ordered, That respondent, Kubota Tractor Corporation, its
successors and assigns, and its officers, agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
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