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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission ("Commission"), having reason to believe that
respondent, Wesley-Jessen Corporation ("Wesley-Jessen"), a
corporation subject to the jurisdiction of the Commission, has agreed
to acquire all of the voting securities of Pilkington Barnes Hind
International, Inc. ("PBH International"), a corporation, Barnes-Hind
International Inc. ("Barnes-Hind International"), a corporation,
Pilkington Barnes Hind (Services) Limited ("PBH Services"),
Pilkington Barnes Hind N.V. ("PBH NV"), Pilkington Barnes Hind
SA ("PBH France"), Pilkington Barnes Hind, S.A. ("PBH Spain"),
Pilkington Barnes-Hind Pty Ltd. ("PBH Australia"), Pilkington
Barnes Hind Japan KK ("PBH Japan"), Pilkington Bammes Hind
Nederland B.V. ("PBH BV"), Pilkington Barnes Hind SpA ("PBH
SpA"), Pilkington Barnes-Hind Limited ("PBH Ltd."), Pilkington
Diffractive Lenses Limited ("Diffractive"), Pilkington Barmes Hind,
Inc., a corporation, ("PBH"), and certain assets of Pilkington
Deustchland GmbH ("PD"), from Pilkington plc ("Pilkington"),
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subject to the jurisdiction of the Commission, in violation of Section
7 of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act as amended, ("FTC Act"), 15 U.S.C.
45; and it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges as follows:

[. RESPONDENT

1. Respondent Wesley-Jessen Corporation ("Wesley-Jessen") is
a corporation organized, existing, and doing business under and by
virtue of the laws of the state of Delaware, with its principal place of
business located at 333 East Howard Avenue, Des Plaines, Illinois.

II. THE ACQUIRED COMPANY

2. Pilkington plc ("PBH") is a corporation organized, existing,
and doing business under and by virtue of the laws of the United
Kingdom, with its principal place of business located at Prescot Road,
St. Helens, Merseyside, England.

III. JURISDICTION

3. Respondent is, and at all times relevant herein has been,
engaged in commerce as "commerce" is defified in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and is a corporation whose
business is in or affects commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44,

[V. THE ACQUISITION

4. On or about March 27, 1996, Wesley-Jessen and PBH signed
a Letter of Intent whereby Wesley-Jessen would acquire all the voting
securities of PBH, voting securities of certain foreign issuers
controlled by PBH and certain assets located outside the United
States for approximately $80 million (" Acquisition").
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V. THE RELEVANT MARKETS

5. For purposes of this complaint, the relevant line of commerce
in which to analyze the effects of the Acquisition is the manufacture
and sale of opaque contact lenses.

6. For purposes of this complaint, the United States is the relevant
geographic area in which to analyze the effects of the Acquisition in
the relevant line of commerce.

V1. STRUCTURE OF THE MARKET

7. The market for the manufacture and sale of opaque contact
lenses is highly concentrated as measured by the Herfindahl-
Hirschmann Index. The parties to the Acquisition combined account
for over 90% of the market.

VII. BARRIERS TO ENTRY

8. Entry into the manufacture and sale of opaque contact lenses is
difficult and time consuming, requiring the expenditure of significant
resources over a period of many years with no assurance that a viable
commercial product will result. The existence of broad patents
governing design and manufacture make new entry both difficult and
unlikely.

VIII. EFFECTS OF THE ACQUISITION

9. The effects of the Acquisition if consummated may be
substantially to lessen competition and to tend to create a monopoly
in the relevant market in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended,
15 U.S.C. 45, by, among others:

(a) Eliminating actual, direct and substantial competition based on
pricing, service and innovation between Wesley-Jessen and PBH
International in the relevant market;

(b) Increasing the likelihood that Wesley-Jessen will unilaterally
exercise market power in the relevant market;

(c) Creating a dominant firm in the relevant market; and
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(d) Enhancing the likelihood of collusion or coordinated
interaction between or among the remaining firms in the relevant
market.

IX. VIOLATIONS CHARGED

10. The Acquisition described in paragraph four, if consummated,
would constitute a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended,
15 U.S.C. 45.

11. The Acquisition agreement described in paragraph four
constitutes a violation of Section 5 of the FTC Act, as amended, 15
U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by the respondent named in the caption
of all of the voting securities of Pilkington Barnes Hind International,
Inc. ("PBH International"), a corporation, Barnes-Hind International
Inc. ("Barnes-Hind International"), a corporation, Pilkington Barnes
Hind (Services) Limited ("PBH Services"), Pilkington Barnes Hind
N.V. ("PBH NV"), Pilkington Barnes Hind SA ("PBH France"),
Pilkington Barnes Hind, S.A. ("PBH Spain"), Pilkington Barnes-Hind
Pty Ltd. ("PBH Australia"), Pilkington Barnes Hind Japan KK ("PBH
Japan"), Pilkington Barnes Hind Nederland B.V. ("PBH BV"),
Pilkington Barnes Hind SpA ("PBH SpA"), Pilkington Barnes-Hind
Limited ("PBH Ltd."), Pilkington Diffractive Lenses Limited
("Diffractive"), Pilkington Barnes Hind, Inc., a corporation, ("PBH"),
and certain assets of Pilkington Deustchland GmbH ("PD"), from
Pilkington plc ("Pilkington"), and respondent having been furnished
thereafter with a copy of a draft of complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondent of all the jurisdictional facts set forth in
the aforesaid draft of the complaint, a statement that the signing of
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said agreement is for settlement purposes only and does not constitute
an admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondent has
violated the said Acts, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Wesley-Jessen Corporation ("Wesley-Jessen") is
a corporation organized, existing, and doing business under and by
virtue of the laws of Delaware, with its principal place of business
located at 333 East Howard Avenue, Des Plaines, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

L

It is ordered, That, as used in this order, the following definitions
shall apply:

A. "Respondent” or "Wesley-Jessen" means Wesley-Jessen
Corporation, its directors, officers, employees, agents and
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, affiliates and groups controlled by respondent, and the
respective directors, officers, employees, agents, representatives,
successors and assigns of each.

B. "PBH" means Pilkington plc, a corporation organized, existing
and doing business under and by virtue of the laws of England and
Wales, with its principal place of business at Prescot Road, St.
Helens, Merseyside, England WA 10 3TT, and including all of its
subsidiaries, affiliates, divisions and groups.
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C. "Commission" means the Federal Trade Commission.

D. "Pilkington Acquisition" means the acquisition which is the
subject of an agreement between Wesley-Jessen and Pilkington dated
July 5, 1996, in which respondent will acquire voting securities of
Pilkington Barnes Hind International, Inc., Barnes-Hind International
Inc., Pilkington Barnes Hind (Services) Limited, Pilkington Barnes
Hind N.V., Pilkington Barnes Hind SA, Pilkington Barnes Hind,
S.A., Pilkington Barnes-Hind Pty Ltd., Pilkington Bames Hind Japan
KK, Pilkington Barnes Hind Nederland B.V., Pilkington Barnes Hind
SpA, Pilkington Barnes-Hind Limited, Pilkington Diffractive Lenses
Limited, PBH, and certain assets of Pilkington Deustchland GmbH.

E. "Acquirer" means the person to whom Wesley-Jessen divests
PBH's Opaque Lens Business pursuant to paragraph IL.A of this
order.

F. "New Acquirer"” means the person to whom the trustee divests
PBH's Opaque Lens Business pursuant to paragraph V of this order.

G. "Divestiture Agreement" means the agreement between
Wesley-Jessen and the Acquirer or New Acquirer whereby PBH's
~ Opaque Lens Business is divested.

H. "Supply Agreement” means the agreement between Wesley-
Jessen and the Acquirer or New Acquirer required by paragraph IILA.
of this order.

I. "Licensed Territory" means the United States and its territories
and possessions. -

I. "Opaque Contact Lenses" means contact lenses containing
opaque materials that cover the iris and that are designed to change
the apparent color of the eye.

K. "PBH's Opague Lens Products" means Opaque Contact Lenses
researched, developed, manufactured, distributed and sold by PBH in
the United States, including but not limited to those marketed and
sold under the brand name Natural Touch™.

L. "PBH's Opaque Lens Business" means the following rights and
assets (other than assets that are part of PBH's physical facilities)
relating to the research, development, distribution or sale of PBH's
Opaque Lens Products by PBH, including, but not limited to:

(1) All books, records, manuals, reports, lists, advertising and
promotional materials, computer records and other documents
relating to PBH's Opaque Lens Products;
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(2) Natural Touch product line Profit and Loss statements relating
to each of PBH's Opaque Lens Products for the United States;

(3) All legal or equitable rights in trademarks and tradenames
registered in the United States together with all trademark
registrations and applications and trade names therefor relating to
PBH's Opaque Lens Products;

(4) All lists of stock keeping units ("SKUs"); i.e., all forms,
package sizes and other units in which PBH's Opaque Lens Products
are sold and which are used in records of sales and inventories;

(5) All Bills of Materials for each of PBH's Opaque Lens
Products, consisting of full manufacturing standards and procedures,
quality control specifications, specifications for raw materials and
components, including all lists of authorized sources for materials and
components; 1

(6) All artwork and mechanical drawings currently in use relating
to each of PBH's Opaque Lens Products;

(7) All customer lists, including but not limited to, lists of
distributors, opticians, ophthalmologists, optometrists, and eye-care
chains who have bought PBH's Opaque Lens Products, including, but
not limited to, all files of names, addresses, and telephone numbers
of the individual customer contacts, and the unit and dollar amounts
of sales monthly, by product, to each customer in the United States;

(8) All marketing information relating to PBH's Opaque Lens
Products, including but not limited to PBH's consumer and trade
promotion, marketing and business programs;

- (9) Inventories of finished goods, packaging and raw materials
relating to PBH's Opaque Lens Products equal to the percentage of
PBH's worldwide sales of Opaque Lens Products for which United
States sales account as of August 31, 1996;

(10) All documents containing or relating to product testing and
laboratory research data relating to PBH's Opaque Lens Products,
including but not limited to all regulatory registrations and
correspondence;

(11) All consumer correspondence and documents relating to
PBH's Opaque Lens Business;

(12) All documents constituting or relating to price lists for PBH's
Opaque Lens Products;

(13) All documents and information relating to costs of
production for each of PBH's Opaque Lens Products, including but
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not limited to raw material costs, packaging costs, and advertising
and promotional costs;

(14) All documents containing sales data relating to PBH's
Opaque Lens Products;

(15) Subject to the Patent Assignment Agreement granted to
Allergan, Inc., dated December 17, 1992, a royalty-free license under
the patents listed in Appendix A of this order to manufacture, import,
offer for sale, use and sell Opaque Contact Lenses in the Licensed
Territory, said license to be exclusive with respect to the sale of
Opaque Contact Lenses. Further, Wesley-Jessen Corporation shall
release Acquirer or New Acquirer from all claims that Wesley-Jessen
has or may have against Acquirer or New Acquirer with respect to
PBH's patents listed in Appendix A, including but not limited to the
Request for Interference filed on April 11, 1995, by Schering Plough
(Wesley-Jessen's U.S. Continuation Application of 07/984,817)
against US Patent No. 5,302,978, issued April 12, 1994 (Evans, et
al.), provided that said release is not in violation of any applicable
law. Further, if, pursuant to any interference proceeding, with respect
to the patents listed in Appendix A, Wesley-Jessen is awarded claims
in any pending patent application in replacement of the claims
presently held in the PBH patents listed in Appendix A, then
Wesley-Jessen shall license those claims to Acquirer or New
Acquirer under terms consistent with the terms of the license granted
in the first sentence of this paragraph. Moreover, if the US Patent
Office declares an interference between any Janke patent application
and any PBH patent listed in Appendix A, then Wesley-Jessen shall
agree to settle the action consistent with the terms of the license
granted in the first sentence of this paragraph with all costs and
attorneys fees for both parties paid by Wesley-Jessen;

(16) A non-transferable, irrevocable, non-exclusive, royalty-free
license under the patents listed in Appendix B of this order to
manufacture, import, offer for sale, use and sell Opaque Contact
Lenses in the Licensed Territory, except that the Acquirer or New
Acquirer may transfer this license as part of a sale of all of PBH's
Opaque Lens Business of the Acquirer or New Acquirer but not until
the Acquirer or the New Acquirer has obtained all necessary United
States Food and Drug Administration ("FDA") approvals to
manufacture PBH's Opaque Lens Products for sale in the United
States;
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(17) A non-transferable, irrevocable, non-exclusive assignment of
PBH's rights and obligations under the licensing agreement between
Wesley-Jessen and PBH dated August 1, 1994, (or a license
providing at least equivalent rights and obligations) to enable the
Acquirer or New Acquirer to manufacture, import, offer for sale, use,
distribute and sell PBH's Opaque Lens Products in the Licensed
Territory, except that the Acquirer or New Acquirer may transfer this
assignment as part of a sale of all of PBH's Opaque Lens Business of
the Acquirer or New Acquirer but not until the Acquirer or New
Acquirer has obtained all necessary FDA approvals to manufacture
PBH's Opaque Lens Products and otherwise consistent with the terms
of the licensing agreement between Wesley-Jessen and PBH dated
August 1, 1994; and

(18) All trade secrets, technology and knowhow of PBH relating
to researching, developing, manufacturing, distributing, and selling
PBH's Opaque Lens Products, including, but not limited to, books
and records, documents containing the results of research and
development efforts, filings with the FDA, scientific and clinical
reports, designs, manuals, drawings, and design material and
equipment specifications.

Provided, however, that Wesley-Jessen may retain copies of
documents or information to the extent such documents or
information relate to products other than PBH Opaque Lens Products.

M. "Supplied Products" means non-disposable opaque colored
contact lenses approved by the FDA as daily wear lenses having a
planned replacement period of ninety (90) days or more, and which
are promoted, advertised or marketed solely as daily wear lenses and
are sold in vials with labeling claims for frequency of use and
replacement no less restrictive than those currently approved for the
PBH Natural Touch™ lenses by the FDA. The specifications for these
are:

The polymacon material is a hydrophilic polymer of 2-hydroxyethyl methacrylate
cross-linked with ethylene glycol dimethacrylate. When fully hydrated in 0.9%
sodium chloride solution, the composition of the polymacon lens is 62%
polymacon polymer and 38% water by weight. The material has a refractive index
of 1.44, as measured in 0.9% sodium chloride solution. Lenses are tinted with one
or more of the following vat dyes: CI#59825, 69825, 73335, 61725. Lenses range
in power from -10.00 to +4.00 (including plano) in quarter diopters, and are to be
disinfected using either a thermal (heat), chemical (not heat), or hydrogen peroxide
disinfection system.
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N. "Information Relating to Licensing of Patents"” means any
information not in the public domain disclosed by the Acquirer or
New Acquirer to respondent relating to the assignment of the
licensing agreement between Wesley-Jessen and PBH dated August
1, 1994, as referenced in paragraph 1.L.17.

II.
It is further ordered, That:

A. Wesley-Jessen shall divest, absolutely and in good faith and at
no minimum price, PBH's Opaque Lens Business. PBH's Opaque
Lens Business shall be divested within four (4) months of the date
this Agreement is signed, to an Acquirer that receives the prior
approval of the Commission and only pursuant to a Divestiture
Agreement that receives the prior approval of the Commission.

The purpose of this divestiture is to create an independent
competitor in the research, development, manufacture, distribution
and sale of Opaque Contact Lenses and to remedy the lessening of
competition resulting from the Pilkington Acquisition as alleged in
the Commission's complaint.

B. Upon reasonable notice and request from the Acquirer or New
Acquirer to Wesley-Jessen, Wesley-Jessen shall provide information,
technical assistance and advice to the Acquirer or New Acquirer such
that the Acquirer or New Acquirer will be capable of continuing the
current research, development, manufacture, distribution and sale
with respect to PBH's Opaque Lens Products. Such assistance shall
include reasonable consultation with knowledgeable employees of
Wesley-Jessen and training at the facility of the Acquirer or New
Acquirer, sufficient to satisfy the management of the Acquirer or
New Acquirer that its personnel are adequately knowledgeable about
PBH's Opaque Lens Products. However, respondent shall not be
required to continue providing such assistance for more than eighteen
(18) months after divestiture to the Acquirer or New Acquirer of
PBH's Opaque Lens Products. Respondent may require
reimbursement from the Acquirer or New Acquirer for all of its own
direct costs incurred in providing the services required by this
subparagraph. Direct costs, as used in this subparagraph, means all
actual costs incurred exclusive of overhead costs.
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C. Pending the divestiture of PBH's Opaque Lens Business,
respondent shall take such actions as are necessary to maintain the
viability and marketability of PBH's Opaque Lens Business
(including, but not limited to, any planned research and development
programs, marketing plans, capital improvements, or business plans)
and to prevent the destruction, removal, wasting, or impairment of
PBH's Opaque Lens Business except for ordinary expiration of
patents and ordinary wear and tear.

1L
It is further ordered, That:

A. Respondent shall enter into a Supply Agreement with the
Acquirer or New Acquirer contemporaneously with the Divestiture
Agreement. The Supply Agreement shall be subject to the prior
approval of the Commission and shall require the respondent to
supply the Acquirer or New Acquirer with the amount of Supplied
Products requested by the Acquirer or New Acquirer. The Supply
Agreement will remain in effect for eighteen (18) months; provided,
however, the 18 month period may be extended by the Commission
for a period not to exceed 24 months, if the Commission determines
that the Acquirer or New Acquirer made a good faith effort to obtain
all necessary FDA approvals for the manufacture of PBH's Opaque
Lens Products and that such FDA approvals appear likely to be
obtained within the extended time period.

During the term of the Supply Agreement, upon reasonable
request by the Acquirer or New Acquirer Wesley-Jessen shall make
available to the Acquirer or New Acquirer all records kept in the
normal course of business that relate to the cost of manufacturing the
Supplied Products.

B. The Divestiture Agreement shall include the following and
Wesley-Jessen shall commit to satisfy the following:

1. Wesley-Jessen shall commence delivery of Supplied Products
to the Acquirer or the New Acquirer within two (2) months from the
date the Commission approves the Acquirer and the Divestiture
Agreement (or the New Acquirer and its Divestiture Agreement), or
such later time as the Acquirer or New Acquirer may require.
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2. Wesley-Jessen shall make representations and warranties to the
Acquirer or New Acquirer that the Supplied Products meet FDA
approved specifications therefor and are not adulterated or
misbranded within the meaning of the Food, Drug and Cosmetic Act,
21 U.S.C. 321, et seq. Wesley-Jessen shall agree to indemnify, defend
and hold the Acquirer or New Acquirer harmless from any and all
suits, claims, actions, demands, liabilities, expenses or losses alleged
to result from the failure of the Supplied Products supplied by
Wesley-Jessen to meet FDA specifications. This obligation may be
contingent upon the Acquirer or the New Acquirer giving Wesley-
Jessen prompt, adequate notice of such claim, cooperating fully in the
defense of such claim, and permitting Wesley-Jessen to assume the
sole control of all phases of the defense and/or settlement of such
claim, including the selection of counsel. This obligation shall not
require Wesley-Jessen to be liable for any negligent act or omission
of the Acquirer or New Acquirer or for any representations and
warranties, express or implied, made by the Acquirer or New
Acquirer that exceed the representations and warranties made by
Wesley-Jessen to the Acquirer or New Acquirer, as applicable.

- 3. The Divestiture Agreement shall require the Acquirer or New
Acquirer to submit to the Commission with the divestiture
application, a certification attesting to the good faith intention of the
Acquirer or New Acquirer, and including an actual plan by the
Acquirer or New Acquirer, to obtain in an expeditious manner all
necessary FDA approvals to manufacture PBH's Opaque Lens
Products for sale in the United States.

4. The Divestiture Agreement shall require the Acquirer or New
Acquirer to submit to the trustee appointed pursuant to paragraph I'V.
of this order periodic verified written reports setting forth in detail the
efforts of the Acquirer or New Acquirer to sell in the United States
PBH's Opaque Lens Products supplied by Wesley-Jessen and to
obtain all FDA approvals necessary to manufacture its own PBH's
Opaque Lens Products for sale in the United States. The Divestiture
Agreement shall require such reports to be submitted 60 days from
the date the Divestiture Agreement is approved by the Commission
and every 90 days thereafter until all necessary FDA approvals are
obtained by the Acquirer or New Acquirer to manufacture PBH's
Opaque Lens Products for sale in the United States. The Divestiture
Agreement shall also require the Acquirer or New Acquirer to report
to the Commission and the trustee at least thirty (30) days prior to its
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ceasing the manufacture or sale of PBH's Opaque Lens Products in
the United States for any time period exceeding sixty (60) days or
abandoning its efforts to obtain all necessary FDA approvals to
manufacture its own PBH's Opaque Lens Products for sale in the
United States.

C. The Divestiture Agreement shall provide that the Commission
may terminate the Divestiture Agreement if the Acquirer or New
Acquirer: (1) ceases for sixty (60) days or more the sale of PBH's
Opaque Lens Products prior to obtaining all necessary FDA approvals
to manufacture PBH's Opaque Lens Products for sale in the United
" States; (2) abandons its efforts to obtain all necessary FDA approvals
to manufacture PBH's Opaque Lens Products for sale in the United
States; or (3) fails to obtain all necessary FDA approvals to
manufacture PBH's Opaque Lens Products for sale in the United
States within eighteen (18) months from the date the Commission
approves a Divestiture Agreement with the Acquirer or New
Acquirer; provided, however, that the eighteen (18) month period
may be extended for a period not to exceed twenty-four (24) months
if the Commission determines that the Acquirer or the New Acquirer
made good faith efforts to obtain all necessary FDA approvals for
manufacturing PBH's Opaque Lens Products for sale in the United
States and that such FDA approvals appear likely to be obtained
within the extended time period. .

D. While the obligations imposed by paragraphs IT and III of this
order are in effect, respondent shall take such actions as are
necessary: (1) to maintain all necessary FDA approvals to research,
develop, manufacture, offer for sale, use and sell PBH's Opaque Lens
Products in the United States; (2) to maintain the viability and
marketability of PBH's Opaque Lens Business as well as all tangible
assets, including manufacturing facilities needed to contract
manufacture the Supplied Products; and (3) to prevent the
destruction, removal, wasting, deterioration or impairment of any of
PBH's Opaque Lens Business or tangible assets including
manufacturing facilities needed to contract manufacture and sell
PBH's Opaque Lens Products except for ordinary wear and tear.

E. Respondent shall not provide, disclose or otherwise make
available to any department/division of respondent other than the
legal and accounting departments any Information Relating to
Licensing of Patents.
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F. Respondent shall use any Information Relating to Licensing of
Patents obtained by respondent only in respondent's capacity as a
licensor of certain patents in order to collect royalties, pursuant to
paragraph II of this order.

IV.
It is further ordered, That:

A. Within three (3) months of the date this Agreement is signed,
or any time thereafter, the Commission may appoint a trustee to
monitor that Wesley-Jessen and the Acquirer or New Acquirer
expeditiously perform their respective responsibilities as required by
this order, the Divestiture Agreement, and the Supply Agreement
approved by the Commission. Wesley-Jessen shall consent to the
following terms and conditions regarding the trustee's powers, duties,
authorities, and responsibilities:

(1) The Commission shall select the trustee, subject to the consent
of Wesley-Jessen, which consent shall not be unreasonably withheld.
If Wesley-Jessen has not opposed, in writing, including the reasons
for opposing, the selection of any proposed trustee within ten (10)
days afier notice by the staff of the Commission to Wesley-Jessen of
the identity of any proposed trustee, Wesley-Jessen shall be deemed
to have consented to the selection of the proposed trustee.

(2) The trustee shall have the power and authority to monitor
respondent's compliance with the terms of this order and the
compliance of the respondent with the terms of the Divestiture
Agreement and the Supply Agreement. If directed by the Commission
to divest PBH's Opaque Lens Business pursuant to paragraph V of
this order, the Trustee shall also have the power and the authority as
described in paragraph V to divest those assets.

(3) Within ten (10) days after appointment of the trustee, Wesley-
Jessen shall execute a trust agreement that, subject to the prior
approval of the Commission, confers on the trustee all the rights and
powers necessary to permit the trustee to monitor respondent's
compliance with the terms of this order and with the Divestiture
Agreement and the Supply Agreement with the Acquirer or New
Acquirer and to monitor the compliance of the Acquirer or New
Acquirer under the Divestiture Agreement and the Supply
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Agreement. Further, the trust agreement shall confer on the trustee all
the rights and powers necessary for the trustee to divest PBH's
Opaque Lens Business pursuant to paragraphs II and V of this order,
if necessary.

(4) The trustee shall serve until such time as the Acquirer or the
New Acquirer has received all necessary FDA approvals to
manufacture PBH's Opaque Lens Products for sale in the United
States.

(5) The trustee shall have full and complete access to the
personnel, books, records, documents, facilities and technical
information relating to the research, development, manufacture,
importation, distribution and sale of PBH's Opaque Lens Products, or
to any other relevant information, as the trustee may reasonably
request, including but not limited to all documents and records kept
in the normal course of business that relate to the cost of
manufacturing PBH's Opaque Lens Products. Respondent shall
cooperate with any reasonable request of the trustee. Respondent shall
take no action to interfere with or impede the trustee's ability to
monitor respondent's compliance with paragraphs I and III of this
order and the Divestiture Agreement and Supply Agreement with the
Acquirer or the New Acquirer.

(6) The trustee shall serve, without bond or other security, at the
cost and expense of Wesley-Jessen, on such reasonable and
customary terms and conditions as the Commission may set. The trust
agreement shall provide that, if the Commission directs the trustee to
divest PBH's Opaque Lens Business, the trustee's compensation shall
be based at least in significant part on a commission arrangement
contingent on the trustee's divesting PBH's Opaque Lens Business.
The trustee shall have authority to employ, at the cost and expense of
Wesley-Jessen, such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary to carry out
the trustee's duties and responsibilities. The trustee shall account for
all expenses incurred, including fees for his or her services, subject
to the approval of the Commission.

(7) Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparations for, or defense of any
claim whether or not resulting in any liability, except to the extent
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that such liabilities, losses, damages, claims, or expenses result from
the misfeasance, gross negligence, willful or wanton acts, or bad faith
by the trustee.

(8) If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph IV of this order.

(9) The Commission may on its own initiative or at the request of
the trustee issue such additional orders or directions as may be
necessary or appropriate to assure compliance with the requirements
of paragraph II of this order and the Divestiture Agreement and
Supply Agreement with the Acquirer or the New Acquirer.

(10) The trustee shall report in writing to the Commission every
three months conceming compliance by the respondent and the
Acquirer or the New Acquirer with the provisions of paragraphs II
and III of this order and the efforts of the Acquirer or the New
Acquirer to receive all necessary FDA approvals to manufacture
Opaque Contact Lenses for sale in the United States.

B. Respondent shall comply with all reasonable directives of the
trustee regarding respondent's obligation to cooperate with the
trustee's efforts to monitor the compliance of the respondent and the
Acquirer or New Acquirer with this order, the Divestiture Agreement,
and the Supply Agreement.

C. If the Commission terminates the -Divestiture Agreement
pursuant to paragraph III.C of this order, the Commission may direct
the trustee to seek a New Acquirer, as provided for in paragraph V of
this order.

V.
It is further ordered, That:

A. If Wesley-Jessen has not divested PBH's Opaque Lens
Business as required by paragraph ILLA of this order, or if the
Commission terminates the Divestiture Agreement pursuant to
paragraph III.C of this order, the Commission may direct the trustee
appointed pursuant to paragraph IV of this order to divest PBH's
Opaque Lens Business. In the event that the Commission or the
Attorney General brings an action pursuant to Section 5(1) of the
Federal Trade Commission Act, 15 U.S.C. 45(1), or any other statute
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enforced by the Commission, Wesley-Jessen shall consent to the
appointment of a trustee in such action. Neither the appointment of
a trustee nor a decision not to appoint a trustee under this paragraph
shall preclude the Commission or the Attorney General from seeking
civil penalties or any other relief available to it, including a court-
appointed trustee, pursuant to Section 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the Commission,
for any failure by the respondent to comply with this order.

B. If the trustee is directed by the Commission or a court pursuant
to paragraph V.A of this order to divest PBH's Opaque Lens
Business, respondent shall consent to the following terms and
conditions regarding the trustee's powers, duties, authority, and
responsibilities:

(1) Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest PBH's Opaque
Lens Business.

(2) The trustee shall have twelve (12) months from the date the
Commission directs the trustee to divest PBH's Opaque Lens
Business to accomplish the divestiture of PBH's Opaque Lens
Business, which divestiture shall be subject to the prior approval of
the Commission. If, however, at the end of this twelve (12) month
period, the trustee has submitted a divestiture candidate or believes
that divestiture can be achieved within< a reasonable time, the
divestiture period may be extended by the Commission, or, in the
case of a court-appointed trustee, by the court; provided, however, the
Commission may extend the twelve (12) month period only two (2)
times.

(3) The trustee shall have full and complete access to the
personnel, documents, books, records and facilities related to PBH's
Opaque Lens Business and to any other relevant information, as the
trustee may request. Respondent shall develop such financial or other
information as the trustee may request and shall cooperate with the
trustee. Respondent shall take no action to interfere with or impede
the trustee's accomplishment of the divestiture. Any delays in
divestiture caused by respondent shall extend the time to accomplish
the divestiture under this paragraph in an amount equal to the delay,
as determined by the Commission or, for a court-appointed trustee,
by the court.
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(4) The trustee shall use his or her best efforts to negotiate the
most favorable price and terms available in each contract that is
submitted to the Commission, subject to respondent's absolute and
unconditional obligation to divest at no minimum price. The
divestiture shall be made pursuant to a Divestiture Agreement
approved by the Commission and to a New Acquirer approved by the
Commission; provided, however, if the trustee receives bona fide
offers from more than one entity, and if the Commission determines
to approve more than one such entity, the trustee shall divest to the
entity selected by respondent from among those approved by the
Commission.

(5) The trustee shall serve, without bond or other security, at the
cost and expense of respondent, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have the authority to employ, at the cost and expense of
respondent, such consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of the
respondent, and the trustee's power to divest PBH's Opaque Lens
Business pursuant to this paragraph shall be terminated.

(6) Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee,

(7) If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph IV.A of this order.

(8) The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee



WESLEY-JESSEN CORPORATION 19

] Decision and Order

issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

(9) The trustee shall have no obligation or authority to operate or
maintain PBH's Opaque Lens Business.

(10) The trustee shall report in writing to respondent and the
Commission every sixty (60) days concerning the trustee's efforts to
accomplish the divestiture.

VL

It is further ordered, That, for a period of ten (10) years after the
date the order becomes final, respondent shall not, without prior
notice to the Commission, directly or indirectly, through subsidiaries,
partnerships, or otherwise:

A. Acquire more than 5% of any stock, share capital, equity, or
other interest in any concern, corporate or non-corporate, engaged in
at the time of such acquisition, or within the two years preceding such
acquisition, the research, development, manufacture, importation,
distribution or sale of opaque contact lenses in the United States; or

B. Acquire any assets at the time of the proposed acquisition used
for or used in the previous two years for (and still suitable for use for)
the research, development, manufacture, distribution or sale of
Opaque Contact Lenses in the United States. Provided, however, that
this paragraph VI shall not apply to the acquisition of equipment,
machinery, supplies or facilities constructed, manufactured or
developed by or for respondent.

The prior notifications required by this paragraph VI shall be
given on the Notification and Report Form set forth in the Appendix
to Part 803 of Title 16 of the Code of Federal Regulations, as
amended (hereinafter referred to as "the Notification"), and shall be
prepared and transmitted in accordance with the requirements of that
part, except that no filing fee will be required for any such
notification, notification shall be filed with the Secretary of the
Commission, notification need not be made to the United States
Department of Justice, and notification is required only of respondent
and not of any other party to the transaction. Respondent shall
provide the Notification to the Commission at least thirty (30) days
prior to consummating any such transaction (hereinafter referred to



20 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 123 F.T.C.

as the "first waiting period"). If, within the first waiting period,
representatives of the Commission make a written request for
additional information, respondent shall not consummate the
transaction until twenty (20) days afier substantially complying with
such request for additional information. Early termination of the
waiting periods in this paragraph may be requested and, where
appropriate, granted by letter from the Bureau of Competition.
Notwithstanding, prior notification shall not be required by this
paragraph for a transaction for which notification is required to be
made, and has been made, pursuant to Section 7A of the Clayton Act,
15 US.C. 18a.

VIIL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
structure of respondent such as dissolution, assignment, sale resulting
in the emergence of a successor corporation, or the creation or
dissolution of subsidiaries or any other change in the corporation that
may affect compliance obligations arising out of this order.

VIIL

It is further ordered, That respondent, for the purpose of
determining and securing compliance with this order, and subject to
any legally recognized privilege, upon written request and on five (5)
days' notice to respondent, shall permit any duly authorized
representative(s) of the Commission:

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondent relating to any matters contained in
this order; and

B. Upon five (5) days' notice to respondent, and without restraint
or interference from respondent, to interview respondent's officers,
directors, or employees, who may have counsel present, regarding
such matters.
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It is further ordered, That this order shall terminate on January 3,

2017.
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IN THE MATTER OF

FILTRATION MANUFACTURING, INC., ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3702. Complaint, Jan. 6, 1997--Decision, Jan. 6, 1997

This consent order prohibits, among other things, an Alabama-based corporation
and three of its officers from making any representation regarding the
performance, health or other benefits, or efficacy of air cleaning products, and
from using the name "Allergy. 2000" or any other trade names that represents
that such products will relieve allergy symptoms, unless the respondents
possess competent and reliable scientific evidence to substantiate such
representations.

Appearances

For the Commission: Brinley H. Williams and Michael Milgrom.
For the respondents: Thomas Collins, Jr., Cleveland, OH.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Filtration Manufacturing, Inc., a corporation, and Gary L. Savell,
Horace R. Allen, and Brandon R. Clausen, individually and as
officers of said corporation ("respondents"), have violated the
provisions of the Federal Trade Commission Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Filtration Manufacturing, Inc., is
an Alabama corporation with its principal office or place of business
at 1110 Montlimar Place, Suite 290, Mobile, Alabama.

Respondent Gary L. Savell is the President, Chief Executive
Officer, and an owner and director of the corporate respondent. His
principal office or place of business is the same as that of the
corporate respondent. Individually or in concert with others, he
formulates, directs, and controls the acts and practices of the
corporate respondent, including the acts and practices alleged in this
complaint.
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Respondent Horace R. Allen is the Secretary, Treasurer, and an
owner and director of the corporate respondent. His principal office
or place of business is the same as that of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controls the acts and practices of the corporate respondent, including
the acts and practices alleged in this complaint.

Respondent Brandon R. Clausen is the Vice President, and an
owner and director of the corporate respondent. His principal office
or place of business is the same as that of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controls the acts and practices of the corporate respondent, including
the acts and practices alleged in this complaint.

PAR. 2. Respondents have manufactured, labeled, advertised,
promoted, offered for sale, sold, and distributed the "Allergy 2000"
air filters.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements and promotional materials for the
Allergy 2000 air filters, including but not necessarily limited to the
attached Exhibits A through G. These advertisements contain the
following statements and depictions:

1. Prescribe the ultimate in care for your patienf's indoor air today!
% % %

Clearly improving the quality of air your patients breathe can be an important
step to improving their overall health.

How? By prescribing the Allergy 2000 air conditioning filter. This super high
efficiency four-stage electrostatic air filter with advanced state-of-the-art materials
and a computerized design to provide the perfect mixture of air filtration and air
flow.

Studies by independent labs have confirmed that the Allergy 2000 gathers an
exceptionally wide range of indoor contaminants, including microscopic germ-
carrying particles of 5 microns or less. By contrast, most commercially purchased
fiberglass filters are only 7% efficient in stopping dirt, dust, pollen, etc. passing
through it, according to ASHRAE.

The extremely low resistance of the Allergy 2000 means less strain on the air
conditioning unit, which means higher efficiency and energy savings-so it can
literally pay for itself! (Exhibit A.)

2. Isn't it time you stopped leaving your family's health up in the air?

Introducing the amazing Allergy 2000. The last air conditioning filter you'll

ever buy.
* ok kK
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Superior arrestance capability, 83% average with 85% peak. Superior loading
capacity, 150 grams holding capacity.

% o %

The ultimate care for your air!

The Allergy 2000 represents the absolute state-of-the-art in air conditioning
filter technology, providing the perfect mixture of air filtration and air flow.
Scientific studies have shown that it gathers an exceptionally wide range of indoor
contaminants, including microscopic germ-carrying particles. In fact, the
ALLERGY 2000 can be paid for by some health insurance when prescribed by a
doctor! Considering all the contaminants floating around in the air, installing an
ALLERGY 2000 may be the best thing you will ever do for the health of you and
your family. (Exhibit B.)

3. Traps allergy causing contaminants: Dust, Pollen, Mold Spores, Pet Dander
& Smoke.

% % ¥

Traps more particles while maintaining greater air flow.
* ¥ ¥
For a cleaner, healthier indoor environment! (Exhibit C.)
4. The Ultimate Care for your indoor air!
* ok %

Among the lowest initial resistance in the industry, .13, meaning less strain on

the unit, higher efficiency and energy savings.
* kK

Your indoor pollution solution! (Exhibit D.)

5. The cold and flu season, traditionally only associated with the winter months
(when people are forced to stay indoors), has gradually expanded to almost year-
round. Why? One key factor may well be that buildings are now much more tightly
sealed and energy efficient. They just don't "breathe" like they used to, and the air
in them is more polluted than ever. -

What can you do to help? Plenty. You can treat these illnesses before they
become illnesses. You can treat the cause instead of the effects. You can treat the
air.

How? By prescribing the Allergy 2000 air filter for your patients suffering
from sinus or respiratory ailments. The Allergy 2000's unique design and
construction removes many allergy and disease-causing contaminants from the air
before they're inhaled. The result—a cleaner, healthier indoor environment.
(Exhibit E.)

6. Constructed of durable space-age materials, ALLERGY 2000's unique
design uses static electricity to attract and hold indoor pollutants and germ-carrying
particles of 5 microns or less.

¥ ok K

Superior arrestance capabilities, 85% peak.

Superior loading capacity, 150 grams psi. (Exhibit F.)

7.DID YOU KNOW . ..

-- That common house dust is more dangerous than outside dust?
(Environmental Protection Agency.)

-- That indoor air is found to be up to 70 times more polluted than outdoor air?

-- That 50% of all illnesses are either caused or aggravated by polluted indoor
air? (American College of Allergists.) (Exhibit G.)
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PAR. 5. Through the use of the trade name, Allergy 2000, and the
statements and depictions contained in the advertisements and
promotional materials referred to in paragraph four, including but not
necessarily limited to the advertisements and promotional materials
attached as Exhibits A through G, respondents have represented,
directly or by implication, that:

A. Use of the Allergy 2000 filter will substantially reduce the
incidence of allergies caused by indoor allergens under household
living conditions.

B. Use of the Allergy 2000 filter will substantially reduce the
amount of disease-causing germs in the air people breathe under
household living conditions.

C. Use of the Allergy 2000 filter will substantially reduce the
incidence of disease caused by germs in the air people breathe under
household living conditions.

D. People living in homes using the Allergy 2000 air filter will be
healthier and have fewer illnesses than they would if a conventional
filter were used.

E. The Allergy 2000 air filter removes substantially all of the
airborne contaminants, including allergens, from the air people
breathe under household living conditions.

F. Replacement of conventional air filters with the Allergy 2000
will result in lower utility bills for households.

-

PAR. 6. Through the use of the statements and depictions
contained in the advertisements and promotional materials referred to
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials attached as Exhibits A
through G, respondents have represented, directly or by implication,
that at the time they made the representations set forth in paragraph
five, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 7. In truth and in fact, at the time they made the
representations set forth in paragraph five, respondents did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and misleading.

PAR. 8. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Section 5(a) of the Federal Trade Commission Act.
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ISN'T IT TIME
YOU STOPPED
LEAVING YOUR
FAMILY’S HEALTH
UP-IN THE AIR?

Introducing the amazing
Allergy 2000.
- The last
air conditioning filter
you'll ever buy!

123 F.T.C.

Dust, polien, mold spores,
pet dander and smoke, These are
jusl a few of the contaminants you
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homes, workplaces; anywhere
you're indoors. As buildings
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only get worse,
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EXHIBIT B
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Filtration MFG. Inc.

: Permanent Air Filler
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Sample Cover Leiter

Dear Name of Physician:

3]

As you well know, chronic respiratory and allergy-related problems make up a significan
portion of commonly treated illnesses. Aitbome contaminants not only aggravate typical
allergy and hayfever symptoms, but also can carry germs whiich may be responsible for z

bostofod:asmusandrapmydxm

The cold and flu season, uadmonanyonlymamd with the winter moaths (whea peop

are forced to stay indoors), has gradually expanded 10 be almost year-round. Why?

One key factor may well be that buildings are now much more tightly sealed and energy
efficient. They just don’t “breathe™ like they used to, and the air in them is more polluted

than ever.

‘What can you do to help? Plenty. You can treat these illnesses before they become illnes:

“You can treat the cause instead of the effects. You can treat the air.

How? By prescribing the Allergy 2000 sir filter for your patieats suffering from sinas
or respiratory ailments, The Allergy 2000°s unique design and construction removes
many allergy and disease-cansing contaminants from the air before they’re ihaled.

The result: a cleanes, healthier indoor environment.,

m@dmdhmmmﬂywmnym'ﬂmmmukdmkawm
mdmhmmmkamﬂu&mmwmm

That's it

&mmgummmmmmmmamEMMuﬂc
Gmuﬂ-ﬁ:dmywmd)dugwﬁsﬁﬂmwkmdmf«m

wmgmmYm'ﬂnohoeﬁediﬁ'm—mdmwﬂlmpamm

'Ihankyouvuymuchfuryomtnmandca:‘mdmﬂm
Sincerely, '

11 2ok Aorzstiimene [ = Sisber S50 Mehile, AL 300 (2005 o757 5985
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EXHIBIT F

AMONG THE
LOWEST

INITIAL RESISTAN
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e Low Initial Resistance, .13
® Superior Arrestance Capabilities,
- 85%peak =
* Superior Loading Capacity,
150 grams psi
= Tough, Lifetime Construction
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EXHIBIT G

UiD YOU KNOW...

—That common
house dust
is more dangerous
than outside dust?
(Environmental Protection Agency)

~That indoor air
is found to be
up to 70 times more polluted
than outdoor air?
(Environmental Protection Agency)

—That 50% of all illnesses
(zitre' either i
caused or aggravat
by dpo]j%uted
indoor air?

(American College Of Allergists)

—That nine out of ten
system failures
are caused by

and dust?
{Louisiana Cooperative Extension)

ALLERY 1 ZUUU TERIVAEY A1 A WEANLE.

Low Iniliel resistance, .13

Superlor arreslance
capabililles, 85% poak
arreslance, B3% sveisge

Superlor loading capaclty,
150 grams per square

FOAMLESS lillaring media

Fliter conslrucied of
wpace age malerlal

Computerized peakand
valley deslgn ol

Less straln on operating unlt,
baller slliclency, eneigy
savipge

Exlenda llle of colly and
unl, saves energy, cleaner
end cooler indaor anvirgnment

Larger gathering capaclty
of alibome partcles, loss
{raquent filter cleaning, -
_malnlains lowsr reslslancy

No clagging or degradelon
within Jliter, cleene 100% -
avery-me, malnlalns low
Initial resistance

Liiglime guqrunlvéld produgl

Mare n(lg&llvé fiiwstion angd
air flow, calches albeme

polypropylens labilc particles In valleys — aflows
i maximum eir flow 1o :
conlinug over peak areay
Polyglass charged cell Large charged surdace area
¥ ¢ lo gather particles for a clesrier
f end cooleralr . )
Utslime warranty- *One Ume purchass, <
* Allergy 2000 can be resized
‘gr'reconditioned if you move
or purchase.new equipment
-Environmentally Helps snvlzonment,
Ilendly . never becomes par ol
3 Iund_!lll i :
ALLERGY 2060 Distributed By:

=

© 19973 Filiralion Manulacluring

PO AR TRTIR g

wm‘lﬁ‘l’m
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of respondents, Filtration Manufacturing,
Inc., Gary L. Savell, Horace R. Allen and Brandon R. Clausen, and
the respondents having been furnished thereafter with a copy of a
draft of the complaint which the Cleveland Regional Office proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafier executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
finding and enters the following order:

1. Respondent Filtration Manufacturing, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Alabama with its office and principal place of
business at 1110 Montlimar Place, Suite 290, Mobile, Alabama.

Respondent Gary L. Savell is the President, Chief Executive
Officer, and an owner and director of the corporate respondent. He
formulates, directs and controls the policies, acts and practices of said
corporation, and his address is the same as that of said corporation.

Respondent Horace R. Allen is the Secretary, Treasurer, and an
owner and director of the corporate respondent. He formulates,
directs and controls the policies, acts and practices of said
corporation, and his address is the same as that of said corporation.
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Respondent Brandon R. Clausen is the Vice President, and an
owner and director of the corporate respondent. He formulates,
directs and controls the policies, acts and practices of said
corporation, and his address is the same as that of said corporation.

2. The Commission has jurisdiction of the subject matter of this
proceeding and of the respondents, and the proceeding is in the public
interest.

DEFINITIONS
For the purposes of this order, the following definitions apply:

1. The term "air cleaning product” or "product” means any
device, equipment or appliance designed or advertised to remove,
treat or reduce the level of any contaminant(s) in the air.

2. The term "contaminant(s)" refers to one or more of the
following: fungal (mold) spores, pollen, lint, tobacco smoke,
household dust, animal dander or any other gaseous or particulate
matter found in indoor air.

ORDER

L.

It is ordered, That respondents Filtration Manufacturing Inc., a
corporation, its successors and assigns, and its officers, and Gary L.
Savell, individually and as an officer of said corporation, Horace R.
Allen, individually and as an officer of said corporation, and Brandon
R. Clausen, individually and as an officer of said corporation, and
respondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale or distribution of the Allergy 2000 or any other
air cleaning product in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from:

A. Making any representation, in any manner, directly or by
implication, regarding the performance, health or other benefits, or
efficacy of such product, unless, at the time of making such
representation, respondents possess and rely upon competent and
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reliable evidence which, when appropriate, must be competent and
reliable scientific evidence that substantiates such representation.

B. Making any representation, directly or by implication, that any
air cleaning product will perform under any set of conditions,
including household living conditions, unless at the time of making
the representation(s) respondents possess and rely upon competent
and reliable scientific evidence that substantiates such
representation(s) either by being related to those conditions or by
having been extrapolated to those conditions by generally accepted
procedures.

For purposes of this order, "competent and reliable scientific
evidence" shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionals in the relevant area,
that have been conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

II.

It is further ordered, That respondents Filtration Manufacturing,
Inc., a corporation, its successors and assigns, and its officers, and
Gary L. Savell, individually and as an officer of said corporation,
Horace R. Allen, individually and as an offieer of said corporation,
and Brandon R. Clausen, individually and as an officer of said
corporation, and respondents' agents, representatives and employees,
directly or through any partnership, corporation, subsidiary, division
or other device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale or distribution of the
Allergy 2000 air cleaning product or any substantially similar product
in or affecting commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from using the
name "Allergy 2000" or any other trade name that represents, directly
or by implication, that such product will relieve allergy symptoms
unless, at the time of making the representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates such representation.
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I11.

It is further ordered, That, for five (5) years after the last date of
dissemination of any representation covered by this order,
respondents, or their successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers, and complaints
or inquiries from governmental organizations.

IV.

1t is further ordered, That respondent Filtration Manufacturing,
Inc., its successors and assigns, shall:

A. Within thirty (30) days after the date of service of this order,
provide a copy of this order to each of respondent's current principals,
officers, directors, and managers, and to al personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order; and

B. For a period of ten (10) years from the date of service of this
order, provide a copy of this order to each of respondent's principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order within three (3) days after
the person assumes his or her position.

V.

1t is further ordered, That respondents Gary L. Savell, Horace R.
Allen and Brandon R. Clausen shall, for a period of ten (10) years
from the date of service of this order, notify the Commission within
thirty (30) days of the discontinuance of their present business or
employment and of their affiliation with any new business or
employment involving the manufacturing, labeling, advertising,
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marketing, promotion, offering for sale, sale or distribution of any air -
filter or substantially similar device. Each notice of affiliation with
any new business or employment shall include respondent's new
business address and telephone number, current home address, and a
statement describing the nature of the business or employment and
his duties and responsibilities.

VL.

It is further ordered, That respondents shall notify the
Commission at least thirty (30) days prior to any proposed change in
the corporate respondent, such as dissolution, assignment, or sale
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising under this order.

VIL

It is further ordered, That respondents shall, within sixty (60)
days after service of this order, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.

VIIL.

This order will terminate on January 6, 2017, or twenty years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of;

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.
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Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.
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IN THE MATTER OF
AAF-McQUAY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3703. Complaint, Jan. 6, 1997--Decision, Jan. 6, 1997

This consent order prohibits, among other things, a Kentucky-based manufacturer
of residential air filters from making any representation regarding the
performance, health or other benefits, or efficacy of air cleaning products,
unless the respondent possesses competent and reliable scientific evidence to
substantiate such representations.

Appearances

For the Commission: Brinley H. Williams and Michael Milgrom.
For the respondent: Dennis J. Reinhold, Louisville, KY.

COMPLAINT

The Federal Trade Commission, having reason to believe that
AAF-McQuay, Inc., d/b/a AAF International, a corporation,
("respondent") has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Tommission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent AAF-McQuay, Inc., d/b/a AAF
International, is a Delaware corporation with its principal office or
place of business at 215 Central Avenue, Louisville, Kentucky.

PAR. 2. Respondent has manufactured, labeled, advertised,
promoted, offered for sale, sold, and distributed air filters for use in
residences under the brand names ElectroKlean and Dirt Demon.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements and promotional materials for the
ElectroKlean and Dirt Demon air filters, including but not necessarily
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limited to the attached Exhibits A through E. These advertisements
contain the following statements and depictions:

A. ElectroKlean ELECTROSTATIC Permanent Air Filter Ehmmates 95% of
Household Dust, Lint and Pollen
Helps reduce sources of allergy problems by eliminating microscopic airborne
particles, including pet dander. [Depiction of cat and dog]
Stops pollen, molds, dust and lint from recirculating through-out your homc
[Depiction of flowers releasing pollen].
Special filter material is noticeably better than ordinary air filters in purifying the
air you breathe. [Depiction of cigarette releasing smoke]
% &k &k ok
Treated with EPA Registered Intersept Antimicrobial Special addmvc makes
ElectroKlean superior to ordinary filters, helps to significantly improve indoor air
quality. Inhibits growth of odor-causing bacteria, mold, mildew and other
organisms that can quickly multiply in your heating and cooling system.
%k ok ok %
Breathe cleaner air all the time with ElectoKlean. Eliminate 95% of household dust,
lint and pollen. _
% % ok %
What is Intersept Antimicrobial?
The ElectroKlean Air Filter is treated with Intersept Antimicrobial, a special
additive that inhibits the growth and build up of bacteria, mold, mildew and other
organisms in your heating and cooling system. This means you're breathing clcaner
and healthier air! '
* % & %
I have allergies. Will this filter help?
It should. ElectroKlean removes most of the contarmnants that aggravate your
condition. It eliminates 95% of household dirt, lint, animal danders, pollen and
other irritants.
' EEE
Is this filter considered an allergy relief aid?
It can be. Your doctor may actually prescribe a special home air filter to help
eliminate the sources (dust, pollen, etc.) of your allergies. The purchase price of
this filter may be tax deductible. (Exhibit A)
B. DIRT DEMON
High Efficiency Pleated Air Filter
6 TIMES BETTER THAN STANDARD AIR FILTERS REMOVES 95% OF
HOUSEHOLD DIRT, DUST, POLLEN & LINT HELPS RELIEVE ALLERGY
SYMPTOMS
A ok ok
Stops pollen, molds, dust and lint from recirculating throughout your home.
[Depiction of flowers releasing pollen]
s ook sk ok
Special filter material and pleated design are noticeably better than ordinary air
filters in purifying the air you breathe. [Depiction of cigarette releasing smoke]
(Exhibit B)
C. ElectroKlean ELECTROSTATIC Permanent Air Filter
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-Removes 95% of household dust, dirt, lint and pollen
-Inhibits growth of bacteria, molds and mildews that effect [sic] allergy
sufferers (Exhibit C)
D. DIRT DEMON
HIGH EFFICIENCY PLEATED AIR FILTER
REMOVES 95% OF HOUSEHOLD DIRT, DUST, POLLEN & LINT.
HELPS RELIEVE ALLERGY SYMPTOMS (Exhibit D)
E. DIRT DEMON |
High Efficiency Pleat with Intersept Extraordinary pleated design removes up to
95% of lint, dust and pollen passing through the filter. Keeps air throughout the

house cleaner and easier to breathe in any season.
ok ok ok

Intersept Antimicrobial

Air filters can be a source of microbial contamination. American AirFilter products
treated with Intersept will keep the filter from being a potential incubator of mold,
mildew, fungi and bacteria. Intersept inhibits the growth of these microorganisms

in the filter media, thereby removing it as a potential source of contamination.
* ok sk ok

The filter effectively removes airborne dust mite allergens [Depiction of dust mite
(magnified)]

Reduces pollen, molds, mildew, bacteria, fungi, dust and lint [Depiction of pollen
grain (magnified)]

Helps reduce aggravating particles such as pet dander [Depiction of cat]

Special media is more effective in reducing pollutants in the air you breathe.
[Depiction of cigarette smoker exhaling smoke] (Exhibit E)

PAR. 5. Through the use of the statements and depictions
contained in the advertisements and promotionalmaterials referred to
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials attached as Exhibits A
through E, respondent has represented, directly or by implication,
that:

A. Use of the ElectroKlean and Dirt Demon filters will
substantially reduce the incidence of allergies caused by indoor
allergens under household living conditions.

B. The ElectroKlean and Dirt Demon air filters remove 95 percent
of airborne contaminants from the air that people breathe under
household living conditions.

C. The Dirt Demon traps 95% of the lint, dust and pollen from the
household air passing through it.

D. The Dirt Demon filter is six times as efficient at removing
pollutants as a standard air filter.
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E. The addition of Intersept antimicrobial to the ElectroKlean
makes air cleaner and healthier than it would otherwise be under
household living conditions.

F. The addition of Intersept antimicrobial to the ElectroKlean
inhibits the growth of microbes in household heating and cooling
systems.

G. The addition of Intersept antimicrobial to the Dirt Demon
removes the filter as a potential source of contamination of household
air.

PAR. 6. Through the use of the statements and depictions
contained in the advertisements and promotional materials referred to
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials attached as Exhibits A
through E, respondent has represented, directly or by implication, that
at the time it made the representations set forth in paragraph five,
respondent possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 7. In truth and in fact, at the time it made the
representations set forth in paragraph five, respondent did not possess
and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and misleading.

PAR. 8. Through the use of the statements and depictions
contained in the advertisements and promotional materials referred to
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials attached as Exhibits B, D,
and E, respondent has represented, directly or by implication, that the
Dirt Demon is a HEPA (High Efficiency Particulate Air) filter.

PAR. 9. In truth and in fact the Dirt Demon is not a HEPA filter
according to industry standards. Therefore, the representation set
forth in paragraph eight was, and is, false and misleading.

PAR. 10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a)of the Federal Trade
Commission Act.
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EXHIBIT A
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EXHIBIT A
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I.EGTROSTATIC

£T

ermanent Air Filtel

Breathe cleaner air all the time with ElectroKlean.
Eliminate 95% of household dust, lint and polien. -.

Easy to Install and Maintain

Install your ElectroKlean as you Remove and

would any filter. rinse every 30

® No electrical power required. days. Let dry
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e Self generating electrostatic reinstatling.
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pollen, pet dander, molds
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EXHIBIT B

gi
Pleated Alr Filter

6 TIMES BETTER THAN
STANDARD AIR FILTERS

REMOVES 95% OF HOUSEHOLD
DIRT, DUST, POLLEN & LINT
» HELPS RELIEVE ALLERGY SYMPTO

* IMPROVES INDOOR AIR QUALITY
CLEANS AIR UP TO 90 DAYS

Stops pollen, molds,

dust and lint from "

recirculating A o etfective that
throughout your g you won't have
home. DI 1o dust as cften.

. d Special filter materia
Helps reduce sources g and pleated design
.otallergy problems by are noticeably better
{ eliminating microscopic than ordinary air filte
+airborng particles, in purifying the air

including pet dander. NS ¥ you breathe,

" EXHIBIT B Pagelof2 "
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EXHIBIT B

High Efficiency
Pleated Air Filter

... From
The World Leader in Clean Air Technology.

« Haospitals, industrial plants, “cleanroom environments.
and nuclear installations all rely on AAF products.

*» AAF systems have even been used in NASA space
modules!

« AmericanAirFilter products have been made since 1925,
and pleated filters for commercial and industrial facilities for
mare than 40 years.

Now, this technological expertise is available to clean the
air you breathe in your home. i

« Six times better than standard air filters.

= Cleans air up to 90 days (How often the Dirt Demaon should
be replaced depends on such things as how long the fan
runsand windows are left open,andtheamount of carpeting
in your hame.) |

= UL Classified for safety.
* Made in the USA.

ol EXHIBIT B Page2o0f2g
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Permanent Air Filter

e Removes 95% of household dust, dirt, lint and pollen

_ o Inhibits growth of bacteria, molds and mildews that

effect allergy sufferers

e Long term value... rinse and reuse instead of replacing
every month
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EXHIBIT E

“up to 95% of lint, dust and pollen passing
through the filter. Keeps air throughout

* the house cleaner and easier to breathe

in any season’

Unireated

High efficiency pleated Microscopic view of Microscopic view of unireated
filter tregted with unireated filler with Grom- . Hlter with fungol growth.
Intersap® anfimicrobial, negalive boctaria g {Aspargillus niger)

(Serrofia marcescens|

Intersept® antimicrobial

Air filters can be a source of microbial contamination.
AmericanAirFilter products treate.gl_} with Intersept will keep
the filter from being a potential incubator of mold, mildew,
fungr and bacteria. Intersept inhibits the growth of these
microorganisms in the filter media, thereby removing it as a

potential source of contamination.

Low maintenance
- Easy to install, lasts up to go days, then disposes easily.

Helps heating/cooling system operate more eificiently.

s
g

Reolace filter every 90 days

EXEISITE Page Tof 2
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ElectroKlean
with Intersept

Pleated
with Int¢rsept

AAF %
with nlersept

AAF

AAF-MCQUAY, INC.
Complaint

High
Efficiency

Pleat
with Intersept

AmericanAirFilter
America’s #1 selling line of residential air filters.

@

Reducss pollsn, molds, Special media is more
mildew, bacterio, fungi, effectiva in reducing poflulants
dust and fint such on pef dander in the air you breaths

Improve Your “Indoor Air Quality”
Pleated desion with larger surface area cleans air
more thoroughly than standard’ flat filters.

Call 1-800-927-6789 to receive your free
informative brochure, “How to Improve Your
Indoor Air Quality.”

Pedanseril filler.

2.
Wi, rittse aind reuse.

Replace rovry go day
Better S

Replace cvery 40 ey,

Replese etvry Jo da.

A Complete Line of Air Filters
From Standard to ElectroKlean]
AmericanAirFilter has just what you need.

tFor best resulls, keep the heating/air conditioning fan running confinnonsly.
*Based on arrestance, ASHRAE standard 52.1-1991

L Akr Fihasr Un Claasdioa By

¥, Undarsnize Laboramnas inc.
¢! An Ta Flammapstiy Onfy
Class 1 7394

EXHIBIT E Page 2 0f 2
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of respondent, AAF-McQuay, Inc., and
the respondent having been furnished thereafter with a copy of a draft
of the complaint which the Cleveland Regional Office proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge respondent with violation of the
Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
finding and enters the following order:

1. AAF-McQuay, Inc., d/b/a AAF International, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business at 215 Central Avenue, Louisville, Kentucky.

2. The Commission has jurisdiction of the subject matter of this
proceeding and of the respondents, and proceeding is in the public
interest.

DEFINITIONS

For the purposes of this order, the following definitions apply:
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1. The term "air cleaning product" or "product” means any
device, equipment or appliance designed or advertised to remove,
treat or reduce the level of any contaminant(s) in the air.

2. The term "contaminant(s)" refers to one or more of the
following: fungal (mold) spores, pollen, lint, tobacco smoke,
household dust, animal dander or any other gaseous or particulate
matter found in indoor air.

ORDER
L

It is ordered, That respondent AAF-McQuay, Inc., d/b/a AAF
International, a corporation, its successors and assigns, and its
officers, agents, representatives, and employees, directly or through
any corporation, subsidiary, division or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering for
sale, sale or distribution of any air cleaning product in or affecting
commerce, as "commerce" is defined in the Federal Trade
Commussion Act, do forthwith cease and desist from:

A. Making any representation, in any manner, directly or by
implication, regarding the performance, health or other benefits, or
efficacy of such product, unless at the time of making such
representation, respondent possesses and relies upon competent and
reliable evidence, which, when appropriate, must be competent and
reliable scientific evidence, that substantiates such representation.

B. Making any representation, directly or by implication, that any
air cleaning product will perform under any set of conditions,
including household living conditions, unless at the time of making
the representation(s) respondent possesses and relies upon competent
and reliable scientific evidence that substantiates such
representation(s) either by being related to those conditions or by
having been extrapolated to those conditions by generally accepted
procedures.

For purposes of this order, "competent and reliable scientific
evidence" shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionals in the relevant area,
that have been conducted and evaluated in an objective manner by
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persons qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

II.

1t is further ordered, That respondent AAF-McQuay, Inc., d/b/a
AAF International, a corporation, its successors and assigns, and its
officers, agents, representatives and employees, directly or through
any partnership, corporation, subsidiary, division or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale or distribution of the Dirt Demon, the
ElectroKlean, or any other air filter for insertion into household
central heating and/or cooling systems, in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from misrepresenting, directly or by
implication that such filter is a HEPA (High Efficiency Particulate
Air) filter.

I1I.

1t is further ordered, That, for five (5) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers, and complaints
or inquiries from governmental organizations.

IV.

It is further ordered, That respondent AAF-McQuay, Inc., d/b/a
AAF International, its successors and assigns, shall:

A. Within thirty (30) days after the date of service of this order,
provide a copy of this order to each of respondent's current principals,
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officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order; and

B. For a period of ten (10) years from the date of service of this
order, provide a copy of this order to each of respondent's principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order within three (3) days after
the person assumes his or her pos1t10n

V.

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change, such as
dissolution, assignment, or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation which may affect compliance
obligations arising under this order.

VL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, and at such other times as the Commission
may require, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with this
order.

VIL

This order will terminate on January 6, 2017, or twenty years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and
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C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.
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IN THE MATTER OF

THE PENN TRAFFIC COMPANY

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF CLAYTON ACT AND SEC: 5 OF THE
- FEDERAL TRADE COMMISSION ACT

Docket C-3577. Consent Order, May 15, 1 995—M0diﬁ;ing Order, Jan. 10, 1997

This order reopens a 1995 consent order -- that required the respondent to divest
one supermarket in each of the three Pennsylvania areas designated -- and this
order modifies the consent order by terminating the respondent's obligation to
divest one of its two supermarkets in Mount Carmel, Pennsylvania, in part,
because Penn Traffic has demonstrated that new entrants into the Mount
Carmel market has eliminated the need for the divestiture.

ORDER REOPENING AND MODIFYING ORDER

On September 13, 1996, respondent The Penn Traffic Company
("Penn Traffic") filed a Petition of Respondent the Penn Traffic
Company to Reopen and Set Aside the Provisions of Paragraph IT1.A.3
of the Order Entered Herein ("Petition"). In its Petition, Penn Traffic
requests that the Commission reopen the order in Docket No. C-3577
("order") to set aside paragraph I1.A.3 which requires Penn Traffic to
divest either one of two supermarkets it owns in Mt. Carmel,
Pennsylvania. The Petition addresses the”’r’émaining one of three
supermarket divestitures required by the order. The Commission
previously approved Penn Traffic's application for divestiture of the
other two supermarkets on June 17, 1996."

For the reasons discussed below, the Commission has determined
that Penn Traffic has demonstrated changed conditions of fact
sufficient to require the reopening and modification of the order.

1. THE PETITION

7 In its Petition,” Penn Traffic requests that the Commission modify
the order to eliminate the remaining required divestiture under the

1 :
Penn Traffic completed the sale of the assets of the supermarket in Towanda, Pennsylvania on
July 2, 1996 (required pursuant to § II.A.1 of the order), and completed the sale of the supermarket in
Pittston, Pennsylvania on July 5, 1996 (required pursuant to § I1.A.2 of the order).

2 :
In support of its Petition, Penn Traffic provided the affidavit of Robert G. Coleman, Director of
Real Estate for the Riverside Division of the Penn Traffic Company ("Coleman Affidavit").
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order—i.e. a supermarket divestiture in Mt. Carmel.” Penn Traffic
bases its Petition on changed conditions of fact and public interest
considerations.” The changes of fact alleged by Penn Traffic include
the actual entry into the Mt. Carmel market of a Sav-A-Lot store and
the prospective entry (in March 1997) of a Wal-Mart Supercenter
(featuring a large supermarket), just outside the Mt. Carmel Township
limits. At the time the order became final (May 22, 1995), Sav-A-Lot
had not opened its store and Wal-Mart had not announced its decision
to build a Supercenter near Mt. Carmel.

In addition to change of fact, Penn Traffic argues that it is in the
public interest to grant its Petition, because a further divestiture
would, in effect, force Penn Traffic to exit the local Mt. Carmel
market. Penn Traffic alleges that the above-described changes in the
competitive conditions have contributed to its inability to effect a
divestiture in Mt. Carmel. According to Penn Traffic, these
conditions have eroded the marketability and long-term viability of
its smaller Mt. Carmel supermarket location for use as a supermarket.
Therefore, Penn Traffic states that if required to divest in Mt. Carmel,
it will attempt to sell its larger supermarket and then close the smaller
supermarket, thereby exiting the local Mt. Carmel market.’

II. STANDARD FOR REOPENING AND MODIFYING FINAL ORDERS

Section 5(b) of the Federal Trade Commission Act provides that
the Commission shall reopen an order to coiisider whether it should
be modified if the respondent "makes a satisfactory showing that
changed conditions of law or fact" so require. A satisfactory showing
sufficient to require reopening is made when a request to reopen
identifies significant changes in circumstances and shows that the
changes eliminate the need for the order or make continued
application of it inequitable or harmful to competition. S. Rep. No.
96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes or changes
causing unfair disadvantage); Louisiana-Pacific Corp., Docket No. C-

3
Order,  [L.A.3.
4 )
Penn Traffic does not assert that any change of law requires reopening the order.

3 Petition at pp. 11-13. Coleman Affidavit at 1§ 8-9, 22-24.
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2956, Letter to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart
Letter").®

Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.’
In such a case, the respondent must demonstrate as a threshold matter
some affirmative need to modify the order.® For example, it may be
in the public interest to modify an order "to relieve any impediment
to effective competition that may result from the order."” Once such
a showing of need is made, the Commission will balance the reasons
favoring the requested modification against any reasons not to make
the modification."” The Commission also will consider whether the
particular modification sought is appropriate to remedy the identified
harm."

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified.
The Commission "may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific
facts demonstrating in detail the nature of the.changed conditions and
the reasons why these changed conditions require the requested
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
s0, the nature and extent of the modification. The Commission is not

6 ;
See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur
even where the petition itself does not plead facts requiring modification.").

7 Hart Letter at 5: 16 CFR 2.51.

2 Damon Corp., Docket No. C-2916, Letter to Joel E. Hoffman, Esq. (March 29, 1983), at 2
("Damond Letter"), reprinted in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH)  22,207.

? Damon Corp., Docket No. C-2916, 101 FTC 689, 692 (1983).
0 Damon Letter at 2.

11
Damon Letter at 4.
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required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one in view of the public interest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong pubhc
interest considerations support repose and finality).

III. PENN TRAFFIC HAS DEMONSTRATED CHANGED CONDITIONS OF
FACT THAT REQUIRE THE REOPENING AND
MODIFICATION OF THE ORDER

Penn Traffic's Petition demonstrates that new entry into the
relevant market eliminates the need for a divestiture pursuant to
paragraph II.A.3 of the order. The Petition does not contain sufficient
information for the Commission to conclude that the Sav-A-Lot is a
"supermarket," as defined by the order, and is, thereby, in the relevant
product market.'” However, the Wal-Mart Supercenter will feature a
full-line supermarket of at least 40,000 square-feet” (larger than
either of Penn Traffic's two Mt. Carmel supermarkets)'* and is, thus,
in the relevant product market."

This Supercenter will be located approximately one mile from the
city limits of Mt. Carmel, the geographic market identified in the
complaint,'® and less than two miles from either of Penn Traffic's two
Mt. Carmel supermarkets.'” The Supercenter location is in a relatively
undeveloped area between Mt. Carmel and-Shamokin and is easily
accessible by car from both of these more developed population
centers. Such a sizable, well-recognized entrant, in this semi-rural
area, where most supermarket shopping is done by car, will draw
customers from a broader geographic region than is identified in the

: Although Sav-A-Lot offers many items sold through supermarkets, Penn Traffic has not
demonstrated that the Sav-A-Lot carries all relevant product categories identified in paragraph I.D of
the order as defining a "supermarket," e.g. fresh meat, nor that the Sav-A-Lot carries the variety of
brands and sizes within a category that would be found in Penn Traffic's comparable supermarkets.

13 3 ;
Wal-Mart sources estimate the grocery and grocery-related product area of this Supercenter to be
between 40,000 and 60,000 square feet.

4
l Penn Traffic operates one 29,000 square foot supermarket and one 25,000 square foot supermarket
in Mt. Carmel.

1 ; .
2 The Supercenter, currently under construction, will have a total of 186,000 square feet.

i Paragraph 7(b) of the complaint in this matter identifies the Mount Carmel, Pennsylvania area to
include "the Borough of Mount Carmel and the Township of Mount Carmel."

1 " ;
5 Prior to the opening of the Supercenter, the nearest supermarkets to Penn Traffic's Mt. Carmel
supermarkets are in Shamokin, Pennsylvania, eight miles east of Mt. Carmel.



THE PENN TRAFFIC COMPANY 61

57 Modifying Order

1 _
complaint."® Therefore, unlike the competitive conditions that existed
when the order became final, supermarket competition will expand
outside the Mt. Carmel Township limits to include the Supercenter.

Further, Penn Traffic has responded to these anticipated
competitive changes by initiating plans to expand (to about 40,000
square feet) and improve the largér of its Mt. Carmel supermarkets. "
Accordingly, when the Wal-Mart Supercenter opens, it appears
certain that it will be in direct competition with Penn Traffic's
supermarkets in Mt. Carmel.

Given the sales volume that can reasonably be expected to be
generated from the residents of Mt. Carmel,”” the additional
competition from a large competitor, such as Wal-Mart, is sufficient
to remedy the competitive concerns that the order is designed to
address.” Therefore, the imminent entry of the Wal-Mart Supercenter
constitutes a change of fact that eliminates the need for Penn Traffic
to divest a supermarket in Mt. Carmel and requires the reopening and
modification of the order to set aside paragraph II.A.3 which requires
such a divestiture.

Because the Commission has determined to grant Penn Traffic's
Petition based on change of fact, we do not reach a determination
with respect to Penn Traffic's public interest arguments.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened and that the Commission's order be, and it hereby is,
modified to set aside paragraph 1I.A.3, as of the effective date of this
order.

18 . \ : . : ;
In addition, Wal-Mart's general merchandise product selection further increases its potential
drawing power from these areas.

= Coleman Affidavit at 9 27-28.

20 ; :
Studies conducted by Penn Traffic estimate the total weekly potential food store sales from Mt.
Carmel, Atlas, and Kulpmont boroughs, and Mt. Carmel Township in Pennsylvania to be $361,000.
Coleman Affidavitat§ 12.

il Penn Traffic estimates that the Supercenter may succeed in taking approximately $150,000 in
weekly sales, or about 41.5% of the total potential sales (of $361,000) from the Mt. Carmel trade area
identified in the Coleman Affidavit f 12. Coleman Affidavit  19.
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IN THE MATTER OF

MONTANA ASSOCIATED PHYSICIANS, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3704. Complaint, Jan. 13, 1997--Decision, Jan. 13, 1997

This consent order prohibits, among other things, two Montana-based
organizations from entering or attempting fo enter into any agreement with
physicians to: negotiate or refuse to deal with any third-party payer; determine
the terms on which physicians deal with such payers; or fix the fees charged
for any physician's services. In addition, the consent order prohibits the
respondents from advising physicians to raise, maintain or adjust the fees
charged for their medical services, or encouraging adherence to any fee
schedule for physician's services.

Appearances

For the Commission: Robert Leibenluft, Steve Osnowitz and
William Baer.

For the respondents: James Kirkland, Mintz, Levin, Cohn, Ferris,
Glovsky & Popeo, Washington, D.C. and James Sneed, McDermott,
Will & Emery, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that the
Montana Associated Physicians, Inc. ("MAPI") and the Billings
Physician Hospital Alliance, Inc. ("BPHA"), hereinafter sometimes
referred to as respondents, have violated and are violating the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

PARAGRAPH 1. Respondent MAPI is a corporation organized,
existing, and doing business under and by virtue of the laws of the

State of Montana, with its office and principal place of business
located at 1242 North 28th Street, Suite 1A, Billings, Montana.
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PAR. 2. There are approximately 115 shareholders of MAPI, all
of whom are physicians, and they constitute the membership of
MAPI. MAPI's members provide medical services in over 30
independent physician practices in Billings, Montana. MAPI's
members constitute approximately 43 percent of all physicians in
Billings, Montana, and primarily practice fee-for-service medicine.
An approximately equal number of the other physicians in Billings
are part of a single multispecialty physician practice. MAPI's
members constitute over 80 percent of all "independent" Billings
physicians, that is, those who are not part of the multispecialty
physician practice or employed by a hospital. A significant portion of
MAPI's activities furthers the pecuniary interests of its members.

PAR. 3. Respondent BPHA is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Montana, with its office and principal place of business located at
1233 North 30th Street, Billings, Montana.

PAR. 4. BPHA is a physician-hospital organization, whose
membership consists of Saint Vincent Hospital and Health Center
("Saint Vincent") of Billings, Montana, and a majority of the
physicians on Saint Vincent's active medical staff. Almost all of
MAPI's members are also physician members of BPHA. BPHA
contracts with third-party payers on behalf of its members to provide
services to third-party payers' subscribers and enrollees. There are
approximately 126 physician members of BPHA, practicing in over
30 independent physician practices, located almost exclusively in
Billings, Montana. Physician members of BPHA constitute
approximately 45 percent of all physicians in Billings, Montana, and
over 80 percent of all independent Billings physicians. The single
multispecialty physician practice, referred to in paragraph two, was
acquired by the only other hospital in Billings, and has approximately
the same number of physicians as BPHA. A significant portion of
BPHA's activities furthers the pecuniary interests of its members.

PAR. 5. The general business practices of MAPI, BPHA, and
their members, including those herein alleged, are in or affect
"commerce" as defined in the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

PAR. 6. Except to the extent that competition has been restrained
as alleged herein, the physician members of MAPI and BPHA have
been, and are now, in competition among themselves and with other
providers of physician services in Billings, Montana.
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PAR. 7. Physicians, including the physician members of MAPI
and BPHA, are often paid directly or indirectly for their services by
third-party payers. Third-party payers such as health insurance
companies, preferred provider organizations ("PPOs"), and health
maintenance organizations ("HMOs"), reimburse for, purchase, or
pay for all or part of the health care services provided to’ their
enrollees or subscribers. Third-party payers generally contract with
physicians to become participating providers in plans such payers
offer to consumers. These contracts establish the terms and conditions
of the relationship between the physician and the third-party payer,
including the fees to be paid the physician for treating subscribers or
enrollees of the third-party payer. Through such contracts, third-party
payers may obtain capitated payment systems or discounts from
physicians' usual fees, and physicians may obtain access to additional
patients,

PAR. 8. Third-party payers in Billings, Montana, compete with
each other on the basis of price, coverage offered, physician and
hospital quality and availability, and other factors that are important
to consumers. Payments to physicians for services rendered to third-
party payer subscribers are a large component of a third-party payer's
costs, and, therefore, are significant to a third-party payer in
determining the price to charge consumers for health care coverage.

PAR. 9. Absent agreements among competing physicians on the
terms, including price, on which they will provide services to
subscribers or enrollees in health care plans offered or provided by
third-party payers, competing physicians decide individually whether
to enter into contracts with third-party payers to provide services to
subscribers or enrollees, and what prices to charge pursuant to such
contracts.

PAR. 10. In 1986, most of the independent physicians in Billings
were members of an organization called Ultracare. At this time, there
were no HMOs or PPOs operating in Billings. Ultracare concluded
that such plans would soon attempt to contract with physicians in
Billings, and that competitive pressure could force physicians to deal
with such plans at reduced prices or on other than fee-for-service
terms. Accordingly, in March 1987, physician members of Ultracare
formed MAPI, in substantial part to be a vehicle for its members to
deal collectively with managed care plans. The purpose of engaging
in collective dealings was to obtain greater bargaining power with
third-party payers by presenting a united front, and thereby to resist
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competitive pressures to discount fees and to avoid accepting
reimbursement on other than the traditional fee-for-service basis.

PAR. 11. Beginning in 1986, and continuing to the present, MAPI
and MAPI's predecessor, Ultracare, have acted as a combination of
their members, have combined with at least some of their members,
and have acted to implement agreements among their members to
restrain competition by, among other things, facilitating, entering
into, and implementing agreements, express or implied, to delay entry
of HMOs and PPOs into Billings, to engage in collective negotiations
over terms and conditions of dealing with third-party payers, to have
MAPI members refrain from negotiating directly with third-party
payers or contracting on terms other than those endorsed by MAPI,
and to resist cost containment measures of third-party payers.

PAR. 12. During 1987 and continuing into 1993, MAPI acted to
prevent and delay HMO Montana, an HMO owned and operated by
Blue Cross/Blue Shield of Montana, from successfully contracting
with physicians in Billings. Beginning in 1987, Blue Cross/Blue
Shield of Montana sought to enter into agreements with MAPI's
members to participate in HMO Montana. MAPI, on behalf of its
members collectively, negotiated with HMO Montana concerning the
terms of physicians' contracts with HMO Montana, including price
terms, and rejected all contracts proposed by HMO Montana.
Members of MAPI told Blue Cross/Blue Shield of Montana that they
would negotiate with HMO Montana only through MAPI, and no
member of MAPI entered into a contract with HMO Montana.

PAR. 13. Beginning in 1987, MAPI gathered detailed fee
information from individual competing MAPI physicians and their
physician practices, which enabled MAPI to determine for most
physician services the prevailing fees and the maximum
reimbursement allowed by Blue Cross/Blue Shield of Montana. After
collecting and analyzing this fee information, MAPI advised certain
physicians to raise their fees, and some fees were increased in
accordance with these recommendations.

PAR. 14. Beginning in 1988, MAPI acted to obstruct efforts by
a health plan seeking to establish the first PPO program in Billings.
The health plan entered into a PPO contract with Saint Vincent in
November 1988 and then sought to contract with physicians on the
hospital's medical staff. Some members of MAPI indicated to the
plan that they would follow MAPI's recommendations in regard to
dealings with the plan. MAPI, on behalf of its members collectively,
offered its own proposed physician contract to the plan that provided
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for physicians to be paid their usual fees with no discounts,
represented to the plan that this was what MAPI's members would
accept, and objected to any discounts in fees to be paid by MAPI
members. After negotiating with MAPI for a year without MAPI ever
agreeing to MAPI physicians charging less than their usual fees, the
plan contacted individual physicians about signing a PPO contract.
When the plan sought to collect current fee information from MAPI
members in order to devise a proposed fee schedule to offer to
physicians, MAPI urged its members to submit prices higher than
they were currently charging in order to inflate the fee schedule. By
June 1990, the plan had contracts with only about 30 percent of
MAPI's members. '

PAR. 15. MAPI was actively involved in the formation of BPHA,
which was created in 1991 by Saint Vincent and physicians on its
medical staff. A substantial majority of BPHA's physician members
are also members of MAPI. Through BPHA's Physician Agreements,
MAPI is designated as the agent of almost all MAPI physician
members of BPHA with respect to their membership in BPHA. As a
result, MAPI has the authority to elect and remove physician
members of BPHA's Board of Directors. Until 1993, MAPI's agency
authority extended to the acceptance or rejection of any contract
negotiated by BPHA with any third-party payer.

PAR. 16. The physician members of BPHA, most of whom are
MAPI members, concertedly control BPHA's-pricing and other terms
of contracts for physician services. BPHA's Bylaws designate that its
Contracting Committee shall negotiate the terms and conditions of
contracts for physician services with third-party payers, including
price terms of those contracts, and recommend acceptance or
rejection of said contracts to the members of BPHA. BPHA's
Contracting Committee consists almost entirely of physicians and
their employees and agents, including for a significant period of time
the Executive Director of MAPI. No action of BPHA's Contracting
Committee or BPHA's Board of Directors can be taken without the
support of a majority of physician representatives on each body.
BPHA did not enter into any contract for physician services until
nearly two years after its creation.

PAR. 17. MAPI has combined and is combining with its
physician members, and has acted and is acting to implement an
agreement among them, to restrain competition among physicians,
through an agreement, express or implied, that BPHA would
negotiate the terms and conditions of agreements between BPHA
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physician members and others, including the prices to be paid for
their services.

PAR. 18. The physician members of MAPI and the physician
members of BPHA have not integrated their practices in any
economically significant way, nor have they created efficiencies
sufficient to justify their acts or practices described in paragraphs ten
through seventeen.

PAR. 19. By engaging in the acts or practices described above,
both MAPI and BPHA have combined or conspired with their
respective physician members to fix and/or increase the fees received
from third-party payers for the provision of physician services, to
conduct boycotts, or otherwise to restrain competition among
physicians in Billings, Montana.

PAR. 20. The actions of the respondents described in this
complaint have had and have the purpose, tendency, and capacity to
result in the following effects, among others:

A. Restraining competition among physicians in Billings,
Montana;

B. Fixing or increasing the prices that are paid for physician
services in Billings, Montana; and

C. Depriving third-party payers, their subscribers, and patients of
the benefits of competition among physicians in Billings, Montana.

PAR. 21. The combinations or conspiracies and the acts and
practices described above constitute unfair methods of competition
in violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45. The acts and practices, as herein alleged, are continuing
and will continue in the absence of the relief herein requested.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of a complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
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an admission by the respondents of all of the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been violated
as alleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent MAPI is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Montana, with its office and principal place of business located at
1242 North 28th Street, Suite 1A, Billings, Montana.

2. Respondent BPHA is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Montana, with its office and principal place of business located at
1233 North 30th Street, Billings, Montana.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

L

It is ordered, That, for purposes of this order, the following
definitions shall apply:

A. "Montana Associated Physicians, Inc." or "MAPI" means
Montana Associated Physicians, Inc., its subsidiaries, divisions,
committees, and groups and affiliates controlled by MAPI; their
directors, officers, representatives, agents, and employees; and their
successors and assigns.
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B. "Billings Physician Hospital Alliance, Inc." or "BPHA" means
Billings Physician Hospital Alliance, Inc., its subsidiaries, divisions,
committees, and groups and affiliates controlled by BPHA; their
directors, officers, representatives, agents, and employees; and their
successors and assigns.

C. "Third-party payer” means any person or entity that
reimburses for, purchases, or pays for all or any part of the health care
services provided to any other person, and includes, but is not limited
to: health insurance companies; prepaid hospital, medical, or other
health service plans, such as Blue Shield and Blue Cross plans; health
maintenance organizations; preferred provider organizations;
government health benefits programs; administrators of self-insured
health benefits programs; and employers or other entities providing
self-insured health benefits programs.

D. "Risk-sharing joint venture"” means a joint arrangement to
provide health care services in which physicians who would
otherwise be competitors share a substantial risk of loss from their
participation in the venture.

E. "Fees" means any and all cash or non-cash charges, rates,
prices, benefits, or other compensation received, to be received, or
charged to a patient or third-party payer for the rendering of physician
services.

IL

i 8

1t is further ordered, That MAPI, directly or indirectly, or through
any corporate or other device, in connection with the provision of
physician services in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act, forthwith shall cease
and desist from entering into, attempting to enter into, organizing,
attempting to organize, implementing, attempting to implement,
continuing, attempting to continue, facilitating, attempting to
facilitate, ratifying, or attempting to ratify any combination, contract,
agreement, understanding, or conspiracy with or among any
physician(s) to:

A. Negotiate, deal, or refuse to deal with any third-party payer,
employer, hospital, or any other provider of health care services;

B. Determine the terms, conditions, requirements, or any other
aspect of becoming or remaining a participating physician in any
program or plan of any third-party payer; and
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C. Fix, raise, stabilize, establish, maintain, adjust, or tamper with
any fee, fee schedule, price, pricing formula, discount, conversion
factor, or other aspect or term of the fees charged or the fees to be
charged for any physician's services.

Provided that nothing in this order shall be construed to prohibit
MAPI from forming, facilitating, or participating in the formation of
a risk-sharing joint.venture, which may deal with a third-party payer
on collectively determined terms, as long as the physicians
participating in the risk-sharing joint venture also remain free to deal
individually with any third-party payer.

Further provided that nothing in this order shall be construed to
prohibit MAPI from forming, facilitating, or participating in the
formation of any other joint venture for which MAPI receives the
prior approval of the Commission.

III.

1t is further ordered, That MAPI, directly or indirectly, or through
any corporate or other device, in connection with the provision of
physician services in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act, forthwith shall cease
and desist from:

A. Requesting, proposing, urging, advising, recommending,
advocating, or attempting to persuade in any way any physician or
physician's practice to fix, raise, stabilize, establish, maintain, adjust,
or tamper with any fee, fee schedule, price, pricing formula, discount,
conversion factor, or other aspect or term of the fees charged or the
fees to be charged for any physician's services;

B. Creating, formulating, suggesting, encouraging adherence to,
endorsing, or authorizing any list or schedule of fees for physicians'
services, including, but not limited to, suggested fees, proposed fees,
fee guidelines, discounts, discounted fees, standard fees, or
recommended fees;

C. Encouraging, advising, pressuring, inducing, or attempting to
induce any person to engage in any action prohibited by this order;
and
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IV.

It is further ordered, That BPHA, directly or indirectly, or
through any corporate or other device, in connection with the
provision of physician services in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act,
forthwith shall cease and desist from entering into, attempting to enter
into, organizing, attempting to organize, implementing, attempting to
implement, continuing, attempting to continue, facilitating,
attempting to facilitate, ratifying, or attempting to ratify any
combination, contract, agreement, understanding, or conspiracy with
or among any physician(s) to:

A. Negotiate, deal, or refuse to deal with any third-party payer for
physician services;

B. Determine the terms, conditions, requirements, or any other
aspect of becoming or remaining a participating physician in any
program or plan of any third-party payer; and

C. Fix, raise, stabilize, establish, maintain, adjust, or tamper with
any fee, fee schedule, price, pricing formula, discount, conversion
factor, or other aspect or term of the fees charged or the fees to be
charged for any physician's services.

Provided that nothing in this order shall be construed to prohibit
BPHA from forming, facilitating, or participating in the formation of
a risk-sharing joint venture, which may deal with a third-party payer
on collectively determined terms, as long as the physicians
participating in the risk-sharing joint venture also remain free to deal
individually with any third-party payer.

Further provided that nothing in this order shall be construed to
prohibit BPHA from forming, facilitating, or participating in the
formation of any other joint venture for which BPHA receives the
prior approval of the Commission.

Further provided that nothing in this order shall be construed to
prohibit BPHA from implementing, attempting to implement,
continuing, or attempting to continue, for the express term thereof,
contracts with third-party payers that were in effect on September 30,
1994.

Further provided that nothing in this order shall be construed to
prohibit BPHA from continuing to function as a physician-hospital
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organization that is not a risk-sharing or otherwise integrated entity,
as long as each of the following conditions is met:

(a) Saint Vincent Hospital and Health Center is the only hospital
in Yellowstone County, Montana, that participates in BPHA;

(b) BPHA's role in the contracting process between third-party
payers and physician members of BPHA is limited to:

(1) Soliciting or receiving from an individual physician member
of BPHA, and conveying to a third-party payer, information relating
to fees or other aspects of reimbursement, outcomes data, practice
parameters, utilization patterns, credentials, and qualifications;

(i1) Conveying to a physician member of BPHA any contract offer.
made by a third-party payer; ,

(iii) Soliciting or receiving from a third-party payer, and
conveying to a physician member of BPHA, clarifications of
proposed contract terms;

(iv) Providing to a physician member of BPHA objective
information about proposed contract terms, including comparisons
with terms offered by other third-party payers;

(v) Conveying to a physician member of BPHA any response
made by a third-party payer to information conveyed, or clarifications
sought, by BPHA;

(vi) Conveying, in individual or aggregate form, to a third-party
payer, the acceptance or rejection by a physician member of BPHA
of any contract offer made by such third-party payer; and

(vii) At the request of a third-party payer, providing the individual
response, information, or views of each physician member of BPHA
concerning any contract offer made by such third-party payer.

(c) Each physician member of BPHA makes an independent,
unilateral decision to accept or reject each contract offer made by a
third-party payer;

(d) BPHA does not: (i) disseminate to any physician another
physician's fees, other aspects of reimbursement, or views or
intentions as to possible terms of dealing with a third-party payer; (i1)
act as an agent for the collective negotiation or agreement by the
physician members of BPHA,; or (iii) encourage or facilitate collusive
behavior among physician members of BPHA; and

(e) Each physician member of BPHA remains free to deal
individually with any third-party payer.
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V.
It is further ordered, That MAPI and BPHA shall:

A. Within thirty (30) days after the date on which this order
becomes final, distribute by first-class mail a copy of this order and
the accompanying complaint to each of their members, officers,
directors, managers, and employees;

B. For a period of five (5) years afier the date this order becomes
final, distribute by first-class mail a copy of this order and the
accompanying complaint to each new MAPI or BPHA member,
officer, director, manager, and employee within thirty (30) days of
their admission, election, appointment, or employment; and

C. For a period of five (5) years after the date this order becomes
final, publish annually in an official annual report or newsletter sent
to all members, a copy of this order and the accompanying complaint
with such prominence therein as is given to regularly featured
articles.

VL

1t is furthered ordered, That MAPI and BPHA shall each file a
verified written report within sixty (60) days after the date this order
becomes final, annually thereafter for five (5) years on the
anniversary of the date this order became final, and at such other
times as the Commission or its staff may by written notice require,
setting forth in detail the manner and form in which they have
complied and are complying with the order.

VIL
It is further ordered, That MAPI and BPHA shall:

A. Notify the Commission at least thirty (30) days prior to any
proposed change in such corporate respondent such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in such corporation that may affect compliance obligations
arising out of the order; and

B. For a period of five (5) years after the date this order becomes
final, notify the Commission in writing forty-five (45) days prior to
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forming or participating in the formation of, or joining or
participating in, any risk-sharing joint venture.

VIIL

It is further ordered, That, for the purpose of determining or
securing compliance with this order, MAPI and BPHA shall permit
any duly authorized representative of the Commission:

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda, calendars, and other records and documents in the
possession or under the control of a respondent relating to any matters
contained in this order; and

B. Upon five days' notice to a respondent and without restraint or
interference from it, to interview officers, directors, or employees of
a respondent.

IX.

1t is further ordered, That this order shall terminate on January
13, 2017.

CONCURRING STATEMENT OF COMMISSIONER-MARY L. AZCUENAGA

I concur in the decision to issue the complaint and order and write
separately to emphasize two points. First, the complaint and order do
not directly challenge the organization and conduct of the Billings
Physician Hospital Alliance, Inc., as a physician hospital organization
("PHQO"), and in my view, this order should cast no shadow on the
activities of PHO's. Second, although I concur in the unusual and
complicated fencing-in relief in the particular circumstances of this
case, in my view, this negotiated order is not, and should not be read
as, a guide for what a PHO can and cannot do.
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IN THE MATTER OF

COMPUTER BUSINESS SERVICES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3705. Complaint, Jan. 21, 1997--Decision, Jan. 21, 1997

This consent order prohibits, among other things, an Indiana home-based computer
business opportunity firm and three principals from misrepresenting the
earnings or success rate of investors; the existence of a market for their
products or services; the amount of time it would take investors to recoup their
investments and from making any representation regarding the performance,
benefits, efficacy or success rate of any product or service unless they possess
reliable evidence to substantiate the claims. The consent order also prohibits
the use of misleading testimonials or endorsements. In addition, the consent
order requires that advertisements for automatic telephone dialing systems
disclose federal restrictions on their use and requires the respondents to pay $5
million in consumer redress.

Appearances

For the Commission: C. Steven Baker, Catherine Fuller, Mary E.
Tortorice and Evan Siegel.

For the respondents: Lewis Keiler, Sonnenschem, Nath &
Rosenthal, Chicago, IL. r

COMPLAINT

The Federal Trade Commission, having reason to believe that
Computer Business Services, Inc. ("CBSI"); Andrew L. Douglass,
individually and as an officer of CBSI; Matthew R. Douglass,
individually; and Peter B. Douglass, individually ("respondents"),
have violated the provisions of the Federal Trade Commission Act,
and 1t appearing to the Commission that this proceeding is in the
public interest, alleges:

1. Respondent CBSI is an Indiana Corporation with its principal
place of business at CBSI Plaza, Sheridan, Indiana.

2. Respondent Andrew L. Douglass is an officer of CBSIL
Individually or in concert with others, he formulates, directs, controls,
or participates in the policies, acts, or practices of the corporation,
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including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of CBSI.

3. Respondent Matthew R. Douglass is a supervisory employee
of CBSI. Individually or in concert with others, he formulates,
directs, controls, or participates in the policies, acts, or practices of
the corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as that
of CBSL ‘

4. Respondent Peter B. Douglass is a supervisory employee of
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
corporation, including the acts or practices alleged in this complaint.
His principal office or place of business is the same as that of CBSL

5. Respondents have advertised, offered for sale, sold, and
distributed to the public home-based business ventures. Prospective
consumers who purchase home-based business ventures from CBSI
come to be known by the company as "Center Owners." A "center"
ordinarily consists of computer hardware, software, training manuals,
marketing materials, and available technical assistance which,
together, are represented to enable the owner to create products and
services that can be resold profitably to the general public.

6. Beginning no later than April 1988, and continuing through the
present, respondents have disseminated or have caused to be
disseminated magazine, newspaper and postcard advertisements,
including but not necessarily limited to the attached Exhibit A, to
induce consumers nationwide to call a toll-free number to order a free
information kit. Respondents represent through these advertisements
that consumers can expect to earn $4,000 per month using CBSI's
"proven turnkey business." Exhibit A.

7. Respondents have also disseminated or have caused to be
disseminated advertisements for their home-based business ventures
through commercial online services, including, but not limited to,
Compuserve and America Online. Respondents represent through
these advertisements that consumers can expect to earn $4,000 per
month through CBSI's home-based business ventures. Exhibit B.

8. Respondents have disseminated or have caused to be
disseminated several information packets containing brochures and
an audio cassette tape recording by the co-founders of CBSI, George
and Jeanette Douglass. These materials, which are sent to prospective
purchasers of home-based business ventures, contain the following
statements:
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(2) In the last 13 years, we've identified over 30 needs and wants. Each one
of them is easy to run, helps other people, and provides you a good profit.
Computer Business Services has not only identified these 30 needs, but has
developed the technology to perform these services easily and profitably. Along
with the technology, we've developed all the strategies to perform these services,
plus the ways to find the people that need these services, and you can do it all from
your home.

(b) Most of the couples and individuals that we've helped start their business
have been extremely successful. . . .

(c) Each one of the programs I'm about to explain to you provides a needed
service to the people or organizations in your community. Each service adds value
to the people's lives you serve, and you can be proud to provide these services.
Each program is a proven money-maker, and is now being operated successfully
by our present center owners.

(d) Once you start to advertise your CBSI center, people know about it
immediately and start coming to you for your services. Every business or
organization needs to contact people and you have the only way to contact people
quickly, inexpensively and effectively. Once this word gets out, you'll have to
expand your services very rapidly, just as we did. '

(e) Now we've already helped thousands of couples and individuals turn into
successful business people, and we believe we can help you, too.

(f) If you get our CBSI computer program and follow our proven strategies,
I really don't believe that you can do it badly enough not to be successful. Once you
get the word out that you've got these programs available, people will come to you.

(g) We right now have 30 services you can perform. We have thousands of
center owners already earning good money, and I believe you can, too.

(h) Now you have 24 hours in a day. You work 8, sleep 8, and have 8 free
hours. If you take 8 free hours times 7 days a week, you have 56 hours. Divide that
by two, and you have 28 hours that you can use in this business. Now I realize I've
not included weekends. If you use 28 hours per week to do this program, you will
be extremely successful.

(1) I can't guarantee your success. I can't guarantee that you'll make $4,000 to
$10,000 a month. I don't know what's inside of you. But I do know this. Our
services are needed in every community in the United States. Our programs really
work, and you can earn more money than you ever dreamed possible if you will
work our programs.

() Most of the couples and individuals that we've helped start their business
have been extremely successful and our relationship with them has been
exhilarating.

(k) This is a business that you can build a few customers at a time and reap the
profits for a long time to come. I call it stack up income. You set it up once and get
paid for it every month. So after a few years, you have big money coming in every
month, even if you take a month off.

(1) Each of these services is a proven money-maker in large cities, small towns
and rural communities throughout the country.

(m) Now some of our center owners use the computer dialing equipment for
telemarketing on the unattended mode. Some just don't like to use the computer for
telemarketing at all, and in some states, there are regulations that limit the use in
the unattended mode. . . . Again, you must make the decision how you use your
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equipment. Some center owners do very well using their computer dialing
equipment for finding people who want their products. Others use the unattended
mode to find qualified prospects for insurance, real estate, chimney cleaning and
so forth, If they call from 9:00 a.m. to 9:00 p.m., they usually can call around 1,000
people a day.

9. Respondents also have disseminated or have caused to be
disseminated materials containing endorsements by and photographs
of purported Center Owners who convey the impression that ordinary
consumers can successfully start and operate one or a combination of
respondents' home-based business ventures. These materials include
but are not necessarily limited to the attached Exhibit C. For example,
these materials contain the following statements and depictions:

(a) "LEE STOUT: I am a very satisfied CBSI Center Owner. Without my
involvement with CBSI the opportunities that have become realities would not have
been possible. The CBSI telecommunications program has enabled me to grow my
business to the point where I can make $100,000+ per year. . . . If I can be
successful at this, anyone can!"

(b) "DOUG STROUD: I earned $101,865 in one year with my own CBSI
business. I am running Voice Mail and Computer Home Monitor. CBSI software
is the best available."

(c) "CURTIS MAPP: I now have 258 subscribers to the CBSI Computerized
Monitor Service program. Each subscriber is billed at $30.00 per month, which
means I'm eaming over $7,700 per month with this program alone."

10. Beginning no later than January 1991 ;-afid continuing through
the present, respondents have sold their home-based business
ventures to approximately 15,000 consumers. Center Owners
ordinarily spent between $3,000 and $16,000 on respondents'
products and services.

PROFITABILITY

11. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that CBSI
Center Owners ordinarily operate profitable businesses out of their
own homes.

12. In truth and in fact CBSI Center Owners do not ordinarily
operate profitable businesses out of their own homes. Indeed, it is rare
for CBSI Center Owners to recoup even their initial investments.

13. Therefore, the representation set forth in paragraph eleven
was, and is, false or misleading.
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SUBSTANTIAL INCOME

14. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that:

a. CBSI Center Owners ordinarily earn substantial income.
b. CBSI Center Owners can reasonably expect to achieve a
specific level of earnings, such as income of $4,000 per month.

15. In truth and in fact:

a. CBSI Center Owners do not ordinarily earn substantial income.
Indeed, the vast majority of Center Owners never even recoup their
initial average investments of approximately $9,000.

b. CBSI Center Owners can not reasonably expect to achieve a
specific level of earnings, such as income of $4,000 per month.
Indeed, the vast majority of Center Owners not only never earn
$4,000 per month, but never earn $4,000 over the duration of their
businesses.

16. Therefore, the representations set forth in paragraph fourteen
were, and are, false or misleading.

ENDORSEMENTS: ACTUAL EXPERIENCES

17. Through the means described in paragraph nine, respondents
have represented, expressly or by implication, that CBSI Center
Owner endorsements appearing in respondents' advertisements and
promotional materials reflect the actual experiences of those Center
Owners. ‘

18. In truth“and in fact, in numerous instances, CBSI Center
Owner endorsements appearing in respondents' advertisements and
promotional materials do not reflect those Center Owners' actual
experiences.

19. Therefore, the representation set forth in paragraph seventeen
was, and is, false or misleading.

ENDORSEMENTS: TYPICALITY AND ORDINARINESS

20. Through the means described in paragraph nine, respondents
have represented, expressly or by implication, that CBSI Center
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Owner endorsements appearing in respondents’ advertisements and
promotional materials reflect the typical or ordinary experiences of
Center Owners who have attempted to use CBSI's products or
services.

21. In truth and in fact, CBSI Center Owner endorsements
appearing in respondents’ advertisements and promotional materials
do not reflect the typical or ordinary experiences of Center Owners
who have attempted to use CBSI's products or services.

22. Therefore, the representation set forth in paragraph twenty
was, and is, false or misleading.

SUBSTANTIATION FOR EARNINGS CLAIMS

23. Through the use of the statements and depictions contained in
the respondents' advertisements and promotional materials referred
to in paragraph fourteen, respondents have represented, expressly or
by implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in paragraph fourteen,
at the time the representations were made.

24, In truth and in fact, respondents did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
paragraph fourteen, at the time the representations were made.
Therefore, the representation set forth in paragraph twenty-three was,
and is, false or misleading.

- ®

AUTOMATIC TELEPHONE DIALING SYSTEMS

25. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that
consumers can successfully utilize automatic telephone dialing
systems to market their businesses.

26. Respondents have failed to disclose in their advertisements
and promotional materials for the outbound telemarketing programs
that federal law prohibits the use of an automatic telephone dialing
system in the unattended mode to initiate a telephone call to any
residential telephone line to transmit an unsolicited advertisement for
commercial purposes without the prior express consent of the called
party. This fact would be material to consumers in their purchase or
use of respondents' home-based business ventures. The failure to
disclose this fast, in light of the representation made, was, and is, a
deceptive practice.
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27. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or

affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violations of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persens pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent CBSI is an Indiana Corporation with its principal
place of business at CBSI Plaza, Sheridan, Indiana.

2. Respondent Andrew L. Douglass is an officer of CBSIL
Individually or in concert with others, he formulates, directs, controls,
or participates in the policies, acts, or practices of the corporation,
including the acts or practices alleged in this complaint. His principal
office or place of business is the same as that of CBSI.

3. Respondent Matthew R. Douglass is a supervisory employee
of CBSI. Individually or in concert with others, he formulates,
directs, controls, or participates in the policies, acts, or practices of
the corporation, including the acts or practices alleged in this
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complaint. His principal office or place of business is the same as that
of CBSL.

4. Respondent Peter B. Douglass is a supervisory employee of
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
corporation, including the acts or practices alleged in this complaint.
His principal office or place of business is the same as that of CBSIL.

5. The acts and practices of the respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

6. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. "Business venture” means any written or oral business
arrangement, however denominated, whether or not covered by the
Federal Trade Commission's trade regulation rule entitled "Disclosure
Requirements and Prohibitions Concerning Franchising and Business
Opportunity Ventures," 16 CFR Part 436, and which consists of
payment of any consideration for:

A. The right to offer, sell, or distribute goods, or services
(whether or not identified by a trademark, service mark, trade name,
advertising, or other commercial symbol); and

B. More than nominal assistance to any person or entity in
connection with or incident to the establishment, maintenance, or
operation of a new business or the entry by an existing business into
a new line or type of business.

2. "Clearly and prominently" shall mean as follows:

A. In a television or video advertisement, the disclosure shall be
presented simultaneously in both the audio and video portions of the
advertisement. The audio disclosure shall be delivered in a volume
and cadence sufficient for an ordinary consumer to hear and
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comprehend it. The video disclosure shall be of a size and shade, and
shall appear on the screen for a duration, sufficient for an ordinary
consumer to read and comprehend it.

B. In a radio advertisement, the disclosure shall be delivered in a
volume and cadence sufficient for an ordinary consumer to hear and
comprehend it.

C. In a print or electronic advertisement, the disclosure shall be
in a type size, and in a location, that is sufficiently noticeable for an
ordinary consumer to see and read, in print that contrasts with the
background against which it appears.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement.

3. Unless otherwise specified, "respondents"” shall mean
Computer Business Services, Inc., a corporation, its successors and
assigns and its officers; Andrew L. Douglass, individually and as an
officer of the corporation; Matthew R. Douglass, individually; and
Peter B. Douglass, individually; and each of the above's agents,
representatives and employees.

4. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

5. "Automatic telephone dialing system" shall mean as defined in
the Telephone Consumer Protection Act, 47 U.S.C. 227(a)(1).

- -

L

It is ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale or distribution of
any business venture, shall not misrepresent, expressly or by
implication:

A. That consumers who purchase or use such business ventures
ordinarily succeed in operating profitable businesses out of their own
homes;

B. That consumers who purchase or use such business ventures
ordinarily earn substantial income;

C. The existence of a market for the products and services
promoted by respondents;
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D. The amount of earnings, income, or sales that a prospective
purchaser could reasonably expect to attain by purchasing a business
venture;

E. The amount of time within which the prospective purchaser
could reasonably expect to recoup his or her investment; or

F. By use of hypothetical examples or otherwise, that consumers
who purchase or use such business ventures eamn or achieve from
such participation any stated amount of profits, earnings, income, or
sales. Nothing in this paragraph or any other paragraph of this order
shall be construed so as to prohibit respondents from using
hypothetical examples which do not contain any express or implied
misrepresentations or from representing a suggested retail price for
products or services.

II.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale or distribution of
any business venture, shall not represent, expressly or by implication,
the performance, benefits, efficacy or success rate of any product or
service that is a part of such business venture, unless such
representation is true and, at the time of making the representation,
respondents possess and rely upon competent and reliable evidence
that substantiates such representation. For purposes of this order, if
such evidence consists of any test, analysis, research, study, or other
evidence based on the expertise of professionals in the relevant area,
such evidence shall be "competent and reliable" only if it has been
conducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted in the profession to
yield accurate and reliable results.

I11.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
any business venture or any product or service that is part of any
business venture in or affecting commerce, shall not:
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A. Use, publish, or refer to any user testimonial or endorsement
unless respondents have good reason to believe that at the time of
such use, publication, or reference, the person or organization named
subscribes to the facts and opinions therein contained; or

B. Represent, in any manner, expressly or by implication, that the
experience represented by any user testimonial or endorsement of the
product represents the typical or ordinary experience of members of
the public who use the product, unless:

1. The representation is true and, at the time it is made,
respondents possess and rely upon competent and reliable evidence
that substantiates the representation; or

2. Respondents disclose, clearly and prominently, and in close
proximity to the endorsement or testimonial, either:

a. What the generally expected results would be for users of the
product, or

b. The limited applicability of the endorser's experience to what
consumers may generally expect to achieve, that is, that consumers
should not expect to experience similar results.

Provided, however, that when endorsements and user testimonials
are used, published, or referred to in an audio cassette tape recording,
such disclosure shall be deemed to be in~close proximity to the
endorsements or user testimonials when the disclosure appears at the
beginning and end of each side of the audio cassette tape recording
containing such endorsements or user testimonials. Provided further,
however, that when both sides of an audio cassette tape recording
contain such endorsements or user testimonials, the disclosure need
only appear at the beginning and end of the first side and the end of
the second side of the audio cassette tape recording.

For purposes of this Part, "endorsement" shall mean as defined in 16
CFR 255.0(b).

IV.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale or distribution of
any business venture utilizing, employing or involving in any
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manner, an automatic telephone dialing system, shall disclose, clearly
and prominently, and in close proximity to any representation
regarding the use or potential use of an automatic telephone dialing
system to transmit an unsolicited advertisement for-commercial
purposes without the prior express consent of the called party, that
federal law prohibits the use of an automatic telephone dialing system
to initiate a telephone call to any residential telephone line using an
artificial or prerecorded voice to transmit an unsolicited
advertisement for commercial purposes without the prior express
consent of the called party unless a live operator introduces the
message. Nothing in this paragraph or any other paragraph of this
order shall be construed so as to prohibit respondents from making
truthful statements or explanations regarding the laws and regulations
regarding the use of automatic telephone dialing systems.

V.

It is further ordered, That respondent Computer Business
Services, Inc., directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising,
promotion, offering for sale, sale or distribution of any product or
service, shall not make any false or misleading statement or
representation of fact, expressly or by implication, material to a
consumer's decision to purchase respondents’ products or services.

VL
It is further ordered, That:

A. Respondents Computer Business Services, Inc., its successors
and assigns, Andrew L. Douglass, Matthew R. Douglass, and Peter
B. Douglass, shall pay to the Federal Trade Commission by electronic
funds transfer the sum of five million dollars ($5,000,000) no later
than fifteen (15) days after the date of service of this order. In the
event of any default on any obligation to make payment under this
Part, interest, computed pursuant to 28 U.S.C. 1961(a) shall accrue
from the date of default to the date of payment. In the event of
default, respondents Computer Business Services, Inc., its successors
and assigns, Andrew L. Douglass, Matthew R. Douglass, and Peter
B. Douglass, shall be jointly and severally liable.



92 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 123 FT.C.

B. Payment of the sum of five million dollars ($5,000,000) in
accordance with subpart A above shall extinguish any monetary
claims the FTC has against Jeanette L. Douglass and George L.
Douglass based on the allegations set forth in the complaint as of the
date of entry of this order. Nothing in this paragraph or any other
paragraph of this order shall be construed to prohibit the FTC from
seeking administrative or injunctive relief against Jeanette L.
Douglass or George L. Douglass.

C. The funds paid by respondents Computer Business Services,
Inc., its successors and assigns, Andrew L. Douglass, Matthew R.
Douglass, and Peter B. Douglass, pursuant to subpart A above shall
be paid into a redress fund administered by the FTC and shall be used
to provide direct redress to purchasers of Computer Business
Services, Inc. Payment to such persons represents redress and is
intended to be compensatory in nature, and no portion of such
payment shall be deemed a payment of any fine, penalty, or punitive
assessment. If the FTC determines, in its sole discretion, that redress
to purchasers is wholly or partially impracticable, any funds not so
used shall be:paid to the United States Treasury. Respondents
Computer Business Services, Inc., its successors and assigns, Andrew
L. Douglass, Matthew R. Douglass, and Peter B. Douglass, shall be
notified as to how the funds are disbursed, but shall have no right to
contest the: manner of distribution chosen by the Commission.
Customers of respondents, as a condition of their receiving payments
from the Redress Fund, shall be required to execute releases waiving
all claims against respondents, their officers, directors, employees,
and agents, arising from the sale of Computer Business Services, Inc.
business ventures by respondents prior to the date of issuance of this
order. The Commission shall provide respondents Computer Business
Services, Inc., its successors and assigns, Andrew L. Douglass,
Matthew R. Douglass, and Peter B. Douglass, with the originals of all
such executed releases received from respondents' customers.

VIL

It is further ordered, That respondents Computer Business
Services, Inc., its successors and assigns, Andrew L. Douglass,
Matthew R. Douglass, and Peter B. Douglass, shall for a period of
five (5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available to
the Federal Trade Commission for inspection and copying:
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A. All advertisements and promotional materials containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify, or call
into question the representation, or the basis relied upon for the
representation, including complaints and other communications with
consumers or with governmental or consumer protection
organizations.

VIIIL.

It is further ordered, That respondent Computer Business
Services, Inc., and its successors and assigns, and respondent Andrew
L. Douglass, for a period of five (5) years after the date of issuance
of this order, shall deliver a copy of this order to all current and future
principals, officers, directors, and managers, and to all current and
future employees, agents, and representatives having responsibilities
with respect to the subject matter of this order, and shall secure from
each such person a signed and dated statement acknowledging receipt
of the order. Respondents shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to
future personnel within thirty (30) days after the person assumes such
position or responsibilities. -

IX.

It is further ordered, That respondent Computer Business
Services, Inc. and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under this
order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect to
any proposed change in the corporation about which respondents
learn fewer than thirty (30) days prior to the date such action is to
take place, respondents shall notify the Commission as soon as is
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practicable after obtaining such knowledge. All notices required by
this Part shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, Washington, D.C.

X.

It is further ordered, That respondents Andrew L. Douglass,
Matthew R. Douglass and Peter B. Douglass, for a period of five (5)
years after the date of issuance of this order, shall notify the
Commission of the discontinuance of his current business or
employment, or of his affiliation with any new business or
employment. The notice shall include respondents' new business
addresses and telephone numbers and a description of the nature of
the business or employment and his duties and responsibilities. All
notices required by this Part shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C.

XI.

It is further ordered, That Computer Business Services Inc. and
its successors and assigns, and respondents Andrew L. Douglass,
Matthew R. Douglass and Peter B. Douglass shall, within sixty (60)
days after the date of service of this order, and at such other times as
the Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

XII.

This order will terminate on January 21, 2017, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the filing
of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in fewer than twenty (20)
years;
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B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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IN THE MATTER OF

VICTORIA BIE

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3708. Complaint, Jan. 22, 1997--Decision, Jan. 22, 1997

This consent order prohibits, among other things, a California-based dietary
supplement manufacturer, Victoria Bie d/b/a Body Gold, from making certain
claims for dietary supplements, without competent and reliable scientific
evidence to support them; from misrepresenting the results of any test, study
or research; and from representing that any testimonial or endorsement is the
typical experience of users of the advertised product, unless the claim is
substantiated or the respondent discloses the generally expected results clearly
and prominently.

Appearances

For the Commuission: Janice Charter and Sohni Bendiks.
For the respondent: H. Patrick Noonan, Woodland Hills, CA.

COMPLAINT

~ The Federal Trade Commission, having, reason to believe that
Victoria Bie doing business as Body Gold ("'respondent") has violated
the provisions of the Federal Trade Commission Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Victoria Bie is the sole proprietor
of Body Gold, a California company with its principal office or place
of business located at 5930 La Jolla Hermosa, La Jolla, California.
Respondent formulates, directs, and controls the acts and practices of
Body Gold, including the acts and practices alleged in this complaint.

PAR. 2. Respondent has advertised, offered for sale, sold, and
distributed nutritional supplements, including, but not limited to,
Chromium Picolinate (200 and 400 mcg), 24K with Chromium
Picolinate, Daily Energy Formula (with Chromium Picolinate), and
CitriGold (with Chromium Picolinate and Hydroxycitric Acid),
collectively referred to as "Chromium Picolinate," as weight loss, fat
loss, muscle enhancing and/or muscle building aids. Respondent has
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also advertised, offered for sale, sold and distributed the nutritional
supplements L-Carnitine and Super Fat Burner Formula (containing
L-Carnitine) as products that increase stamina or endurance, as well
as aid in fat loss, weight loss and muscle toning. Each of respondent's
nutritional supplements is a "food" and/or "drug" within the meaning
of Sections 12 and 15 of the Federal Trade Commission Act, 15
LB 32, 55,

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined 1n Section 4 of the Federal Trade Commission Act, 15 U.S.C.
44,

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements and promotional materials for
Chromium Picolinate, including but not necessarily limited to the
attached Exhibits A-L. These advertisements and promotional
materials contain the following statements:

1. "LOSE THE FAT BUT KEEP THE MUSCLE...Chromium Picolinate" (Exhibit A,
pgs. 1 and 2)

2. "There is now excellent scientific evidence that Chromium Picolinate can
accelerate fat loss while helping to preserve or even increase muscle." (Exhibit A,
pg- 2)

3. "Another double blind-study [Evans'] was conducted in young off-season
football players participating in a six-week weight-training program. The results
were the same: more muscle, less fat with Chromium Picolinate. Chromium
Picolinate more than doubled the net benefits of exercise alone." (Exhibit A, pg. 2,
col. 2)

4. "Stimulates Metabolism" (Exhibit A, pg. 3, col. 1)

5. "Chromium Picolinate helps you to KEEP THE MUSCLE - and maintain
or increase your metabolic rate - while LOSING THE FAT." (Exhibit B, pg. 2, col.
2)

6. "CHROMIUM PICOLINATE FOR LESS FAT AND MORE MUSCLE" (Exhibits F, I,
J, and K)

7. "BoDY GOLD will rev up your sluggish metabolism so that you'll "burn' fat
and calories the way Mother Nature intended." (Exhibit C, pg. 1, col. 2)

8. "In fact, because of the way BODY GOLD works, you may even find that
your 'inch loss' is much more dramatic than your overall weight loss." (Exhibit C,
pg. 1, col. 2)

9. "...[Chromium Picolinate] has been shown in numerous human and animal
studies to reduce body fat while increasing muscle." (Exhibit B, pg. 2, col. 2)

10. "In the 1988-89 groundbreaking studies, people given 200 micrograms of
Chromium Picolinate daily lost 22% of their body fat in six weeks!" (Exhibit D, pg.
2, col. 2)

11. "People given Chromium Picolinate lost 22% of their body fat in six
weeks. Moderate exercise routines were followed: no dietary restrictions were
imposed." (Exhibit F)
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12. "22% LESS BODY FAT IN SIX WEEKS with Chromium Picolinate"
(Exhibit G)

13. "22% LESS BODY FAT"

"In a breakthrough university study with Chromium Picolinate, fat loss was
dramatic: [GRAPH] Unhealthy body fat decreased 17% in only 2 weeks and
continued to an average 22% loss at the end of the 6-week study. In only six weeks,
participants given Chromium Picolinate lost 22% of their body fat!" (Exhibit H)

14. "Numerous studies now show that supplemental CHROMIUM PICOLINATE
promotes fat loss and increases lean muscle. 200 micrograms taken daily can offer
dramatic fitness benefits." (Exhibits G, I, K)

15. "UNIVERSITY STUDIES IDENTIFY CHROMIUM PICOLINATE as a 'trigger' for
fat loss and lean muscle development." (Exhibit F)

16. "People taking Chromium Picolinate lost 22% of their body fat in only six
weeks in a 1989 university study. Since then, numerous studies and millions of
people have confirmed the exciting benefits of this safe, essential nutrient. Men and
women across the country are talking about: LESS BODY FAT * WEIGHT LOSS * 'INCH
LOSS' * MORE ENERGY * MORE LEAN MUSCLE * GREATER STAMINA * APPETITE
CONTROL * LESS DESIRE FOR SWEETS" (Exhibits I, J, K)

17. "These and subsequent published studies show that Chromium Picolinate:

*increases body fat metabolism

*lowers elevated cholesterol levels

*builds stronger, leaner muscle

*regulates blood sugar

*promotes longer life span in laboratory rats" (Exhibit D, pg. 2, col. 2)

18. "Medical studies show that Chromium Picolinate can also:

*reduce cholesterol levels s
*regulate blood sugar" (Exhibit C, pg. 1, col. 1)

19. "The Fitness Essential * CHROMIUM PICOLINATE Less body fat *
More muscle * Lower cholesterol * Blood sugar control * Weight loss" (Exhibit
D, pg. 2)

20. "Recent clinical studies have used 400 micrograms of chromium to
produce excellent weight-loss and fat-loss results. Your reward can be substantially
greater fitness benefits when you DOUBLE THE CHROMIUM POWER. And Chromium
Picolinate is perfectly safe at these reasonable, healthy amounts." (Exhibit E)

21. Testimonials from Exhibit L, Body Gold advertisement:

A. "Lost 13 pounds and feel great-thanks to Body Gold!" G.B., Mohrsville, PA

B. "Since [ started Body Gold products I have lost a total of 36 inches and 64
pounds. I'm a proud Body Gold user." Karen Suleiman, Livonia, MI

C. "I've lost 20 pounds so far, and many, many inches!!...." Jennifer Papagno,
Marlboro, MA

D. "Body Gold has become an important part of my daily life. I no longer
crave chocolate or any sweets, and my appetite has decreased also. I've lost inches
all over." Joan Decker, Troy, NY
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E. "I saw inch loss in just a few days, and also a loss of appetite. I have more
energy than ever." N.W., Wichita, TX

F. "Your product (Chromium Picolinate) is so great, in 2 weeks, I've lost
inches already. I haven't eaten or craved sweets..." S.C., Buena Park, CA

G. "You have made me a believer. I could not get any of my dresses to fit
when I needed to attend a special event. I started the 200 mcg chromium that day.
One month later I can once again wear my clothes. I feel great! Thank you!" Marcy
Baker, Bend, OR

H. "This is the best thing that I have ever tried and got results so fast! I have
several friends as well as myself who have lost 20 pounds or more." M.G., Rocky
Mtn., NC

I. "I lost lots of inches and 2 dress sizes!" G.H., Columbus, OH

J. "I feel great since starting Daily Energy Formula and I have lost 10 Ibs. in
the past month since starting Chromium Picolinate." M.S., Madison Hits., VA

K. "I tried your Dual Pak of Super Fat Burner Formula in combination with the
Chromium Picolinate, and I AM HOOKED! I noticed immediate and dramatic fat
loss, while I've noticed more muscle. I've finally managed to lose those impossible
last 5 Ibs. almost effortlessly." K.M., Edgewood, NM

L. "I lost 7-1/2 lbs. in 2 weeks with absolutely no change in diet -1 feel better
and want less food." Mary Guzy, Los Angeles, CA

M. "I've lost 10 pounds without trying to diet with this product. I feel great!"
Sally Wymer, Friendswood, TX

22, Testimonials from Exhibit D, Body Gold flier:
BODY GOLD Customers write...About Chromium Picolinate:

[A] "This is my second order. I've lost 5 pounds and almost 2 jeans sizes..."
R.N.,, Bucyrus, NY .

[B] "It has definitely decreased my interest in sugar, specifically chocolate.
Thanks so much!" Bonnie Murphy, Central Point, OR

[C] "L can't believe how much more energy I have. I've lowered my cholesterol
by about 30 points. I've lost weight." Anonymous (by request), River Falls, WI

[D] "Initially I lost 9 Ibs. in 11 days. I am hypoglycemic - which has virtually
been totally controlled, no headaches - no sugar highs & lows. I love BODY
GOLD!" D.T., Flushing, NY

About 24K with Chromium Picolinate:

[E] "I (lost) 10 Ibs., and am able to maintain. BODY GOLD does make me feel
better." Diane Wiles, Everett, WA

[F] "It makes me feel better. They (the tablets) are easy to take. I noticed I've
lost inches." M.R.Y., Daytona Beach, FL 1

[G] "I am on a very strict diet, find it easier to stick with it. Also have control
over hypoglycemia, never could get control before." L.P., Easley, SC

PAR. 5. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisements and
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promotional materials attached as Exhibits A-L, respondent has
represented, directly or by implication, that:

Chromium Picolinate significantly reduces body fat.
Chromium Picolinate causes significant weight loss.
Chromium Picolinate causes rapid weight or fat loss.
Chromium Picolinate significantly reduces serum cholesterol.
Chromium Picolinate significantly increases human
metabolism. '

Chromium Picolinate increases lean body mass and builds
muscle.

Chromium Picolinate causes weight loss without diet and/or
strenuous exercise.

Chromium Picolinate controls appetite and craving for sugar.
Chromium Picolinate lowers or regulates blood sugar.
Chromium Picolinate increases energy and/or stamina.
Testimonials from consumers appearing in advertisements or
promotional materials for Chromium Picolinate reflect the
typical or ordinary experience of members of the public who
have used the product.

MO oW

M

ATTEQ

PAR. 6. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to ¢he advertisements and
promotional materials attached as Exhibits A-L, respondent has
represented, directly or by implication, that at the time she made the
representations set forth in paragraph five, respondent possessed and
relied upon a reasonable basis that substantiated such representations.

PAR. 7. In truth and in fact, at the time she made the
representations set forth in paragraph five, respondent did not possess
and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and 1s, false and misleading.

PAR. 8. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisements and
promotional materials attached as Exhibits A-L, respondent has
represented, directly or by implication, that scientific studies
demonstrate that Chromium Picolinate:

A. Significantly reduces body fat;
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B. Causes rapid body fat loss;

C. Increases lean body mass and builds muscle;
D. Causes significant weight loss;

E. Significantly reduces serum cholesterol;

F. Lowers or regulates blood sugar; and

G. Increases energy and/or stamina.

PAR. 9. In truth and in fact, scientific studies do not demonstrate
that Chromium Picolinate:

A. Significantly reduces body fat;

B. Causes rapid body fat loss;

C. Increases lean body mass and builds muscle;
D. Causes significant weight loss;

E. Significantly reduces serum cholesterol,

F. Lowers or regulates blood sugar; or

G. Increases energy and/or stamina.

Therefore the representations set forth in paragraph eight were,
and are, false and misleading.

"~ PAR. 10. Respondent has disseminated or caused to be
disseminated advertisements and promotional materials for L-
Carnitine and Super Fat Burner Formula, including but not
necessarily limited to the attached Exhibits D and L. These
advertisements and promotional materials contain the following
statements:

1. "L-Camitine - A powerful fat metabolizer praised by athletes for its ability
to transport fatty acids more efficiently to the body's "fat burning energy centers"...
By improving your fat metabolism, L-Carnitine can enhance your efforts at fat loss,
weight loss, and muscle toning." (Exhibit D, pg. 1, col. 1)

2. "I have been particularly pleased with the Super Fat Burner Formula. I had
a baby and within 2 months I have lost the 40 Ibs. gained and have rebuilt the
muscle definition I had lost during the pregnancy." Carol Lough Henderson, Stone
Min., GA (Exhibit L)

3. "Adding the L-Camnitine has been really effective. It has dramatically
improved my athletic performance and increased my overall stamina. Your
products give me the fuel I need." Gail Smart, W. Medford, MA (Exhibit L)

PAR. 11. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
ten, including but not necessarily limited to the advertisements and
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i promotional materials attached as Exhibits D and L, respondent has
represented, directly or by implication, that:

Taking L-Carnitine as a supplement reduces body fat.
Taking L-Carnitine as a supplement causes weight loss.
Taking L-Carnitine as a supplement tones muscles.

Taking L-Carnitine as a supplement increases stamina and
enhances athletic performance.

Testimonials from consumers appearing in advertisements or
promotional materials for L-Carnitine reflect the typical or
ordinary experience of members of the public who have used
the product. ;

cawp

1

PAR. 12. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
ten, including but not necessarily limited to the advertisements and
promotional materials attached as Exhibits D and L, respondent has
represented, directly or by implication, that at the time she made the
representations set forth in paragraph eleven, respondent possessed
and relied upon a reasonable basis that substantiated such
representations.

PAR. 13. In truth and in fact, at the time she made the
representations set forth in paragraph eleven, respondent did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twelve was, and is, false and misleading.

PAR. 14. Respondent has disseminated or caused to be
disseminated advertisements and promotional materials for CitriGold,
including but not necessarily limited to, the attached Exhibit M.
These advertisements and promotional materials contain the
following statements:

1. "CitriGold is the weight-loss aid that combines the latest, most potent
ingredients to help you:

*Lose weight *Reduce Body Fat *Control your appetite"

2. "Add CitriGold to your weight loss and exercise program for a leaner,
slimmer, sleeker body than you would have thought possible."

PAR. 15. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
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fourteen, including but not necessarily limited to the advertisement
attached as Exhibit M, respondent has represented, directly or by
implication, that:

A. CitriGold causes weight loss.
B. CitriGold reduces body fat.
C. CitriGold controls appetite.

PAR. 16. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
fourteen, including but not necessarily limited to the advertisement
attached as Exhibit M, respondent has represented, directly or by
implication, that at the time she made the representations set forth in
paragraph fifteen, respondent possessed and relied upon a reasonable
basis that substantiated such representations.

PAR. 17. In truth and in fact, at the time she made the
representations set forth in paragraph fifteen, respondent did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
sixteen was, and is, false and misleading.

PAR. 18. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT A
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AT LAST THERE IS A SAFE
NUTRITIONAL SUPPLEMENT
THAT HELPS YOU LOSE
UNWANTED FAT MORE EASILY
AND QUICKLY, WHILE RETAIN-
ING VITAL MUSCLE TISSUE.
NOWYOU CAN HAVE A
TRIMMER, FIRMER, LEANER

BODY.
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LOSE THE FAT BUT KEEP THE MUSCLE

Maost dieters who achieve significant weight loss
lose far tao much lean body mass (muscle and
organ tissue). This not only diminishes strength
and agility bur alse affects appearance, With less
muscle, pleasing curves flaren, chests sink; arms
and legs look spindly. Even worse, this lessened lean
body mass lowers your mesabolic rate, making is thas
much harder to keep the fat off permanensly — the yo-

Yo syndrome!

There is now excellent scientific evidence that
Chromium Picolinare can accelerare far loss while
helping to preserve ar even increase muscle.

CONVINCING NEW EVIDENCE

Overweight adulss were recruited by 2
prominent San Antonio weight loss clinic to par-
ticipate in a weight loss study’. About half of the
volunteers received supplemenal Chromium
Picolinare (200 or 400 micrograms of chromium
daily), while the others received placzbos. Neither
the participants nor the doctors evaluating them
knew who was gerting the chromium (2 “double
blind" study). The volunteers were noc placed on
any specific dier or exercise regimen, although most
of them were
motivated to lose
weight. After only
GO days, these were
the impressive resules:

The changes in
the placebo group
were negligible. But
the Chromium
Picolinate group, on
average, lost over
four pounds of fa
while gaining nearly
a1 pound and a half
of lean muscle for a
Net Physique Enhan- ok
cemear of 5.6 UL sl
pounds.

21D} &3 34

The effect in
win
men alone was Crvormwer
" Pczincie
even more strik-
: ¥ wireut %7
ing, wu:h an Crromam

average fac loss of
7.7 pounds. Incer-
estingly, the
greatest enhance-
ment of muscle
mass was seen in
the older sub-
jects, those above
age 46, who
gained 2.1
pounds of
muscle tissue
while losing 4.4
pounds of fat.
This is especially
important since
muscle tissue
rypically declines ,
with age. Pl 15
Ernencement

Another [ 62 12
double-blind
study was conducted in young off-season football
players participating in a six-week weight-training
program?®. The results were much the same: more
muscle, less far with Chromium Picolinare.
Chromium Picolinate more than doubled the net
benefits of exercise alone.

These findings are also confirmed by animal
studies. Scienrists ar Louisiana State Universicy
recendy reported that young pigs receiving
Chromium Picolinate achieved 7% more muscle
with 21% less body fat as compared to pigs on an
idenrical diet not receiving Chromium Picolinate.

w

LEANER ANDO FIRMER

Because many people gain muscle with
Chromium Picolinate, their weight loss in pounds
doesn't accurately reflect che benefics of chromium.
Most users report that even a2 modest weight loss as
shown on the bathroom scale is accompanied by

105
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EXHIBIT A

lost inches and smaller cloching sizes. They look
and are leaner and firmer. Chromium Picolinate
promores far loss, while enhancing the muscle thac
helps to assure a trim physique.

WHAT IS CHROMIUM PICALINATE?

Chromium Picolinate is an exceptionally bioac-
tive source of the essential mineral chromium.
Chromium plays a vital role in “sensitizing” the
bady's tissues to the hormone insulin. Weight gain
in che form of fat tends o impair sensitiviry to in-
sulin and thus, in rurn, makes ic harder ro lose
weight!,

HOW OQES CHRAMIUM PICOLINATE WORK?

Conrrols Hunger — Many people reporr that
Chromium Picolinate helps ta control apperire,
especially sugar cravings. It is believed thac
chramium scnsitizes the “glucostat” in the brain
that monitors blood sugar availability and “cells”
you when you're hungry or not hungry.

“Spares" Protein — This is very important. In-
sulin directly stimulaces protein synthesis and
retards protein breakdown in muscles®®. This
“prorein sparing” effect of insulin teads ro decline
during low calorie dicts as insulin levels decline,
which results in loss of muscle and organ tissue. By
“sensitizing” muscle to insulin, Chromium
Picolinate helps to preserve muscle in dieters so
thar they “burn” more fat and less muscle. Preserva-
tion of lean bady mass has an importane long-term
positive effect on merabolic rare, helping dieters
keep off the far they've lost.

Stimulates Mezabolism — Chromium Picolinate
promotes cfficient metabolism by aiding the ther-
mogenic (heat producing) effecss of insulin. Insulin
levels serve as a rough index of the availabiliy of
food calories. so it's not ar all surprising that in-
sulin stimulates metabolism* ™3,

HQW MUCH CHROMIUM PICOLINATE SHOULD |
TAKE FOR OPTIMAL WEIGHT LOSS?

Clinical crials with 200 to 400 micrograms of
chromium daily produced significant benefits.
Larger individuals and those engaged in strenuous
waork or exercise may see better resules wich higher
levels — up to 2 maximum of 400 micrograms

daily,

MOREIMPORTANT HEALTH BENEFITS OF
CHROMIUM FICQLINATE i

Efficient insulin appears to be important for car-
diovascular health. Poor insulin sensitivity is a risk
factor for hardening of the areries and heart dis-
ease and is associated with other risk factors such as
high blood pressure and high rriglycsrides. By
promoting efficient insulin funcrion, Chromium Pi-
calinace may protect the heart and circulatory system.

In conrrolled clinical studies at San Diego's
Mercy Hospiral, Chromium Picolinate has been
shown to reducs elevated cholesterol, and ta im-
prove contral of blood sugar in mature-onser
diabetes. :

HEFE'S A HEALTHFUL FOUR-STEP PROGRAM
FOR WEIGHT CONTROL THAT REALLY WORKS:

STEP 1 REDUCE DIETARY FAT CONSUMPTION
TO NO MORE THAN 20% OF CALORIES —
EATING FAT MAKES YOU FAT!

Diericians traditionally have recommended over-
all calorie rcs:riccio’g for weight contral, but it's
now clear thar fac calories should be specifically
avoided™. Dictary fat is calorie dense and nutrient
poor. Once absorbed, it does lictle to control
hunger or stimulate mezabolism. Much of it is
deposited directly in your body's far stares, and
most of the fat in vour body derives from dietary
fae. Weight conscious people should therzfore
specificallv avoid farry foods, kesping far calories o



VICTORIA BIE

Complaint

107

EXHIBIT A

20% or less of toral calorie intake. (If you can
achieve the 15% level provided by a traditional
Japanese dier, all the better.) As noted by Dr.
James Hill ac the 1992 N1H-sponsored conference
on obesity, “Therg,are intriguing dara suggesting
that reducing far withoue reducing calorie intake can
reduce body far levels.” (Emphasis added.) To ealeu-
late the percentage of fat calories in a food, mulcip-
ly grams of fac by 9 and divide by total calories.

Olives, avocados, nuts, vegerable oil, and mar-
garine are all excremely high in far. However most
other foods not of animal origin are quite low in
fac and are greac for dieters. Among animal foods,
skinless white meat poultry and fish (preparcd
withaur frying!) are good, as are non-far and low-
fat yogurt and cortage cheese, skim and 1% milk,
and egg whites (nac yolks). When you must use oil,
use it very sparingly.

STEP 2 INCREASE DIETARY FIBER — LOW IN
CALORIES; HIGH IN NUTRIENTS

High intakes of dietary fiber have a bulking ef-
fect char can help to control hunger. In addirion,
most high-fiber foods are low in far, high in prorec-

. tive vitamins and minerals, and relarively low in

" caloric densiry. In your daily diet, emphasize fiber-
rich foods such as whole-grain breads, cereals, and
pastas, brown rice, beans, catmeal, and fresh whole
fruies and vegerables.

STEP 3 GET REGULAR AEROBIC EXERCISE AT
LEAST THREE TIMES A WEEK — AND
- BURN CALORIES!

It's obvious that exercise burns calories. Equally
important, there is strong evidence thar regular
acrobic training increases your metabolic rate while
enhancing your body's capaciry to burn fac*'** For
significant weighr control benefics, you should exer-
cise ax least threz times weekly for ac lease chirry
minutes per session, Choose exercises that engage
large muscle groups (legs, hips & back) in con-
tinuous morion such as jogging, cycling, stair climb-
ing, swimming ar brisk walking. Exercise is crucial
for long-term succzss in weight control.

STEP 4 TAKE CHROMIUM PICOLINATE DAILY —
LOSE THE FAT; KEEP THE MUSCLE

There are sound scientific reasons to belicve
that Chromium Picolinate will provide its greatest
benefits in people who are cating low-fat foods
and gering regular exercise. [n other words, it
should help you to get better results from “being
good™

_*_

Sporadic calorie-restricted dieting rarely achieves
lasting resules. Permanenc weighe loss requires a
permanent commicment to a healthier lifescyle.
Most people can lose significant amounes of fat
and decisively improve their physiques without
calorie counting by following this simple four-step
plan.

PUTTING IT ALL TOGETHER

The bese thing abour Chromium Picolinate is
that it makes other sensible weight control cfforts
more cffective. Many people report thac they have
tried diet and exercise before, but say that they
didn’c ger good results until they added Chromium
Picalinate. Now they're enthusiastic about low-fat
cating plus exercise and are ever-so-proud of their
shapely new bodies! When your efforts are
rewarded by good results, you're more likely to
keep trying.

Chromium Picolinate, all by itself, isn’t likely w0
make 2 fat person thin. But it can be the decisive
component of an overall strategy for long-term
weight control and, in the bargain, make an impor-
tant contribution to good health,

There is now strong scienrific evidence thac
goad chromium nurrition is an essencial (though
not biFiesélf sufficient) component of successful
long-term weight control. According to U.S.
Department of Agriculture studies, nine out of ten
Americans ger less than 50 micrograms of
chromium daily as compared to the 50 to 200
miciograms recommended by the National
Academy of Sciences. Supplementation wich chis
importzne nutrient makes good sense.
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FAT IN THE
AMERICAN OIET

40 ags

1860 1310 1925 1975 1952

IN THE.
AMERICAN
DIET

The typical American
diet is far too hish in
fat, In 1860, fat
contributed 25 of
calories consumed. .
Today this figure has
reached 39%! It's no
accident that average
bady wetght and Lhe
incidence of obesity

have risen concurrently.

Recent studies
show that the nutrient
Chromium Picolinate
promoles a Jeaner.
firmer physique —
reducing body fat while
helping to build and
retain muscle, These
remarkable benefils are
optimized when dietacy
fat is kept to 3 mimmum.

CHOOSING A LOW-FAT DIET

An all-important key {0 achieving and maintaining a lean
physique is to eliminate much of the fat from your daily
diet. Most people find that they can lose 3 significant -
amount of weight without making a conscious effort to
reduce calorie intake, simply by AVOIDING FATTY FOQDS.
People switching o a low-fac diet lypically eat increased
amounts of foed while losing weight. For example, when
women enrolled in a breast cancer prevention program
reduced dietary fat, THEY ACHIEVED AND MAINTAINED
AN AVERAGE WEIGHT LOSS OF 7 POUNDS WITHOUT
ADDED EXERCISE OR DIETING. Y

For best results, you should ke2p your fat intake
BELOW 20% OF TOTAL CALORIES. You can achieve |
this—without the inconveaience of counting calories-
simply by choosing foods with less than 20 [at calories.

The tables on the reverse side show the percent of
calories {rom [at in common (oods. Foods rated at 20™ or
less are recommended for regular consumption. Food
rated at 20-40" may be used in modest amounts provided
that most of your diet comes from lower-fat foods. With
the exception of fish (which protects your cardiovascular
system). higher fat foods should be used sparingly or
on rare occasions only. When il is used for cooking or
salads. use the minimum amuunt. Cheose canola oil.
soybean oil ar olive ail. ;

Fat contains nine calories per gram—more than
twice as many as carbohydrate or protein. each of which
contain four calories per gram. The fat-calorie values !
given for prepared dishes are specific examples and may
not reflect the fat content of similar supermarket (oods.
Read labels. and learn to calculate the percentage fat
calories in {cods: -

The top line of the new Nutrition Facts label gives you the
Total Calories as well as Calories from Fat in a single

serving, Divide Calorles [rom Fat by Total Caluries
to determine Percentage Fat Calorles. For example.
il a frozen dinner provides 300 calories, and 108 fat calo-
ries, the Percentage Fat Calories is: 108 +300=.36 or 36

MANY LOW FAT FOODS NOW
AVAILAEBLE

Many innovative food companies now offer low-fat or
non-(at analdgs of foods that traditionaily are high in faL.
You can now oblain cookies. pastries. soups. dressings.
and sauces that are virtually fat-free. Many supermar-
kets offer 1™ milk (17 calories (rom (at), non-fat yogurts
and low-fa1 dairy desserts. Baked tortilla chips and low-
[aL frozen dinners can also be found,

Many foods that we think f as high in protein are

EXHIBIT B
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actually higher in fat. Filet mignon. frankfurters. sausage,
most lunch meats, and hamburger are examples of

“high protein” foods that are 50 to 80 fat in terms of
percentage of calories.

Signiflcant sources of hidden lat are foods that
purport W be low fat but are not. Two percent milk is a
good example. Although only 2% of the valume of this milk
is faL 31% of “lowfal™ milk's calories are fat calories!
“Extra-lean™ hamburger, 10 fat by weight, actually pro-
vides about 46" of its calories (rom fat. Don’t be misled
by claims that a product Is a certain percentage fat-lree,
In foods with high water content (Such as meats), 93"
[at-free” may derive more than 30 of its calories from fal.

Fatty foods tend to be calorically dense. and thus
are relatively low in most protective nutrienis—vitamins.
minerals, trace elements and fiber—on a per-calorie
basis. Refined fats (e.g.. butter. ails), and added sugars.
are major sources of “emply calories™ in the American
dieL. In effect. a high-fat, high-sugar diet robs you of
many important nutrieats. !

Another major source of “empty calories” is alcohol.
Alcohol may actually stimulate appetite in many people.
Thus. alcahol calories are often excess calories and may
lead ta the well-known “beer belly™. An ounce of pure
alcoho! contains nearly 200 calories. Therefore. modera-
tion in alcohol consumption is crucial for weight control,

AN IMPORTANT BONUS:
PROTECTION FROM HEART
DISEASE AND CANCER

Another imporiant benefit: a low-fat diet is likely to
protect your heart and vascular system and reduce your
risk for diabetes. hypertension, and cancers of the colon,
breast. endometrium and ovary.

FOUR KEYS TO LIFE-LONG
WEIGHT CONTROL

Avoiding [atty loods is crucial for weight control. but it’s
only one component of an overall strategy [or maintain-
ing a lean physique and vigorous good hezalth:

[ n REDUCE DIETARY FAT TO LESS THAN 20%
OF DaILY CALORIES,

Most ingested [at is stored directly in your body’s adipose
(fawty) tissues. and most of your body [aL derives (rom
dietary lat. Once absorbed. dietary fat does little 10
control hunger or activate metabulism. Most [atty foods
are calorie dense. promoting excess consumption of
calaries. In clinical studies. overweight and weight gain
correlate strangly with (3t calone consumption. but not
with total calorie intake.

EMPHASIZE HiGu-FIBER Fooos.

Whaole grains, whale fruits, beans and most vegelables
are good sources ol dietary fiber, and are nutrient rich.
Dietary fiber has a bulking effect that can aid appetite
control. Fiber-rich foods are less calorie-dense and much
mare nutritious than refined fours. sugars. or juices.
Soluble fiber supplements (e.g.. psyllivm) may also aid
appetile control if consumed prior Lo meals.

GET REGULAR AEROBIC EXERCISE,

Aside [rom the obvious benefit of caluries burned during
exercise. exercise boosts your metabolic rate and
increases your body's capacity Lo burn fat as a metabalic
Tuel. To achieve this benefit. you need Lo exercise aerobi-
cally at least three times weekly for at least 30 minutes
per sessian-more is better. Aerobic exercise involves
vigorous rhythmic motion of major muscleés=for example.
jogging. cycling, stair climbing. ar brisk walking.
Resistance exercise (e.g.. weight lifting) is alsa beneficial
for weight control, since it helps o bulld and retain
muscle, a chief determinant of metabalic rate.

E SUPPLEMENT YOUR DAILY DIET WITH THE

ESSENTIAL MINERAL CHROMIUM Elsﬂs INATE.

The essential trace mineral chromium, which is deficient
in 9 out of 10 American diets. promotes efficient function
of the hormone insulin. Good insulin activity is important
for HUNGER CONTROL. for STIMULATING METABOLISM
and for BUILDING AND RETAINING MUSCLE AND VITAL
ORGAN TISSUE. Many people are poarly responsive o
insulin. and scientists believe that this loss of sensitivity
promotes overweight and obesity. Chrumium is pacticu-
larly beneficial for overweight people who typically have
ineflicient insulin function. i

An exceptionally eflective nutritional source of
chromium. Chromium Picolinate. has been shown in
numerous human and animal studies to reduce body [at
while increasing muscle.

The ability of Chromium Picolinate to retain muscle
is important to dieters, since up to 30 of the weight lost
on most diets is muscle tissue. Loss of muscle reduces
metabalic rate and thus promotes weight rebound—the
“yo-yo~ diet syndrome. Chromium Picolinate helps you Lo
KEEP THE MUSCLE -and maintain or increase your
metabolic rate-while LOSING THE FAT.

Used with a Jow-fat fiber-rich diet and regular
exercise. Chromium Picolinate helps you to achieve a
firmer. leaner physique. For optimal benefit, your daily
supplementation program should provide 200 to 400
micrograms of chromium from Chromium Picolinate.

NUTRITION 21
1010 TuUAQUOISE STREET, San DigGo, €A 92109
(6191 48g-7423

Camymicur 1994
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CHROMIUM PICOLINATE:
The Nutnent

This brochure explains how you can
reduce body fat and increase muscle
with BODY GOLD Chromium Picolinate.
But the fitness benefits of this nutrient are
only part of the stury

Medical studies! show that Chromium
Picolinate can also:

* reduce cholesterol levels
* regulate blood sugar®

Since nine out of ten people don’t get
even the minimum amount of chromium
essential to good health?, supplemental
chromium could be one of the most im-
portant additions you can make to your
lifestyle.

References

1. Evans, GW., “The effect of chromium
lcnimate on msulm controlled parameters in
" INT. BOSOCIAI? MED. RE-

SEARCH Vol. 11 2) 163-180, 1989.

2. Anderson, R.A., Kuzlovskv.AS “Chromium
intake, absorphon and excretion of subLects
consuming self-selected diets, AM
NUTR. 1985, 41:1177-1183.

NOTE: Although 200 micrograms of
chromium was used in the cited studies,
people taking 400 to 600 “micrograms

-daily often report even greater noticeable

benefit from the nutrient.

Chromium Picolinate has been shown
to be an entirely safe and nontoxic sup-
plement.

* Disbetics: Consult your physician brim first use of
arry product containing chromium ;ru:ahmu

.

@ Copyright 1993
BODY GOLD
5930 La Jolla Hermosa
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“The Midas Touch of good healtl

—— Body Gold™—

CHROMIUM
PICOLINATE

for a slimmer, trimmer you

What Is Chromium Picolinate?

Chromium Picolinate is a safe, essential
nutrient, and it can greatly enhance the results
of your weight loss or fitness program. You
may have already heard about it on television
or read the stories in USA TODAY, LADIES'
HOME JOURNAL, COSMOFPOLITAN and
LONGEVITY, or in dozens of other magazines
and nmewspapers across the country. Or you
may well have heard about it through “word-of-
mouth”, since thousands of pleased users are
trimming down and shaping up faster and
more easily than ever. You can bet they're
talking about it!

What Will BODY GOLD
Chromium Picolinate Do For Me?

BODY GOLD will rev up your sluggish me-
tabolism so that you'll “burn” fat and calories
the way Mother Nature intended. By correct-
ing the fat content in your body (burning off
the stored up fat as well as what you've eaten)
you’ll discover “inch loss” as well as weight
loss. In factsbecause of the way BODY GOLD
works, you may even find that your “inch loss”
is much more dramatic than your overall weight
loss.

Here's what's happening to so many
people—oeople just like YOU—who have
added BODY GOLD to sensible eating and ex-
ercising habits:
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WEIGHT LOSS5—People who haven't suc-
ceeded at permanent weight loss ever before
are finding it much easier to drop, and keep
off, those unwanted pounds. Unlike starvation
diets and other dangerous programs, BODY
GOLD simply restores an essental nutrient to
your diet and brings your body’s metabolism
back to where it belongs. BODY GOLD
promotes healthy weight loss!

“INCH LOSS"—'Redesigned” is how one
woman described her new shape. Depending
on how your body uses BODY GOLD, you
may, at some point, lose a dress or belt size
without seeing a corresponding weight loss.
While the fat is being “burned” out of your
body, lean muscle develops—toning and trim-
ming you down. “Redesigned” shape is in-
deed an exciting (and very rewarding) benefit
that many people report.

FAT LOSS—Not only does decreased body fat
mean a slimmer, sleeker you—it's healthier, as
well. Excess body fat has been tied to in-
creased risk of certain cancers and heart -dis-
ease. An active, “fat-free” life-style is the life-
style af the ‘90s. And BODY GOLD's
chromium has been described as the “nutrient
of the ‘90s"!

MORE LEAN MUSCLE—While BODY GOLD
works with your body’s insulin to better “burn
off’ hidden body fat, it promotes the develop-
ment of more lean muscle mass. Athletes and
bodybuilders use Chromium Picolinate to en-
hance the results of their workouts, Whether
you are male or female, you'll find that a
firmer, leaner network of muscle strengthens
both your physique and your sense of well-
being.

How Do 1 Know This Isn’t A “Fad”
Or Just “Sales Talk"?

Because two scentific studies discovered
these exciting benefits before Chromium
Picolinate was even available to the public.
And since then it's been “tried and proved” by
hundreds of thousands of enthusiastic people.

The studies were conducted at Bemidji Sta
University in Minnesota. Young college at
letes—in pretty good shape to start with!—e:
perienced a dramatic loss of body fat when the
were given only 200 micrograms of Chromiur
Picolinate daily. Although the muscle gain i
these young men offset some of the “fat
weight” loss, still overall weight loss occurred,

B4

Pounds of body fat
Paunds
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B Lsan muscia gan
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only 2 weeks and comnued o
averags 2% losy af the end of ha and mass has caused smndicam
G-woan study, “nch loss” in many peopls

There’s no reason you couldn’t see similar
dynamic results with BODY GOLD Chromium
Picolinate. In fact, if you've got some extra weight
around your waist or hips, or more jiggle than
yesteryear, you could see changes in yourself you've
only dreamed of before now!

I Want Results Like That! How Dol
Know I'll Get The Same Product That
Was Used In The Studies?

BODY GOLD Chromium Picolinate is mada
to the exact specifications of the capsules used in
both of the university studies we've talked
about—as well as in hospital studies which
proved other exciting health benefits of this
nutrient. Chromium Picolinate is patented by
the United States Government (¥Re.33,988), and
is the form of chromium most recommended
by health professionals.

.
BODY GOLD will refund the price of the first bot-
tle purchased of any BODY GOLD product with
which you are not entirely pleased. Subsequent
purchase and/or further use of the same product
implies satisfaction, howeve:, and those purchases
may not be refunded.
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L-CARNITINE

A powerlul fal metabulizer praised by athleles for its
ability to transport fatly acids more elliciently fo the
body’s “fal burning energy centers” (mitochondria).
By impraving your fat metabolisim, L-Carnitine can

enhance your efforts al (al loss, weight loss, and
muscle tuning,

Qur Super Fal Burner Farmuia {see brucheire cover)
currently contains 50 milligrams of 1-Carnitine.
Mutritional experts recommaend up to 1,000 milligrams
aily, depending on your particular fitness goals.

1.-Camiline is frequently sold in 500 milligram cap-
sules, andd it can be costlyl We are olfering 250 mil-
ligram capsules for your convenience in determining
yuur own personal needs without expensive, wasle-
ful vver-supplementation.

Our suggesied use is 1-4 capsules daily. For snpe-
rior [at-burning abilily, combine with our sugpested
amounts of BORY GOLD Super Fat furner Formula
and Chirotnium Picalinale.

# Product 41.C-100
{.-Camniling, 250 mps.
100 capsiles
Price: $27.95

“Fat Iurner” Confusion??

Each of our “fat-burning” products is different
frum the other and each contributes o better fat
melabolisny. For maximune fal burning ability,
therefore, we recommend all hree products.
Beluw is a quick reference guide to each:

CHROMIUM PICOLINATE: A proven fal-
bumer with many other general healih benefits.

An essential mineral which should be a lifelong
supplement.

1-CARNITINE: An amino acid complex noeded
for converting fal into energy.

SUIRER FAT HURMER FORMULA: A combina-
tinn of nulrients and herbs effective in promoting
fat metabolism and easing waler retentivn.

e T

OLD AND NEW:

Dear Friends:

Some say good health Is a gift. Taking care of
yourself can make that gift last a lifetime. HODY
COLD products are like the “Midas Touch of Guod
tiealth” because of the many ways they can benefit
you and your family.

The "gold” in "BODY GOLD” is Chromium
TMicolinate. So strongly do we believe in Lhe impor-
tance of this amazing nutrient fur good health, you
will find it in many of our products. Il can be an
impressive addition fo intelligent eating and excr-
cise habits. And it can lurn your life around with

an array of astonishing benelits to your health and
appearance.

BODY GOLD is an exclusive, carefully lornwu-
lated line af safe, cffective, quality producls. We
pride ourselves in fasl, reliable service. There is no
preater reward to us than our growing number of
salisfied repeal customers. To all of you: thank you
for your valued patronage. And to all of our new
HODY GOLD fricnds, a hearly "welcome!”,

Viclora Bie
Owner

BODY GOLD
5930 La Jolla 1 lermasa Avenne
la Jolla, CA 920137
619-459-2661

© Copyright 1993 BODY GOLD

HPEY
. MONEY-BACK
3 1
. GUARANTEE !
BODY COLD will refurd the price of the fimt -
tollle purchased of sny BODY GOLD produc
weith which you sre nol entirely plossed. Sub-
sequent purchase aml/or further wse of the seme
produc Linplies sallafariion, snd thase purchazes
enay ot be refamed.

Product quality I uncoraditionally guarantend
1 sl hlmes,

EXNIBIT D

Body Gold
“The Midas Touch of Good Iieallh”

PRODUCT GUIDE

Nutritional Supplements fur Weight Control,
Streagth and General Fifness Programs

TFOR ACCELERATING TAT 1.0SS AND
ENHANCING MUSCLE DEFINITION

Cel enhanced resulls fmm your persunal exereise ur
fitness program,

Originally furmulated [or weight-training programs,
Super Fal liumer Fornwmily provades a combinalion of
elfective lipotrupic and ergogenic ingredients i
capsule form o lake befure exvrase or at dtime

You'll iim down amd Lone up as yuu bum at sl kevp
vilal muscle,

Supgesied Use; 2104 capsulesdaily.

Conlains: Chaline, Inositul,  L-Carnitine,  ela-
Sitosterl, Betaine LHIC), [-Taurine, Boclin Teaves,
Hops, UvaUrsi, Vitamin 6.

{LOOK INSIDE farspecial savings on our fal burner

cambination: Super Tat  Burner  Foanuly and
Chromium Piculinate )

* SAVE *
ON QUANTITY

# Product #FD-120
Super Fat Bumer

Fn[l;mula - PURCLIASES
120 capsules/baltie
Price: $16.95 WHEN YOA! DY RMIR

OH MOKE [TFRS
SEE IR IR
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Sapnensun NNl insurance

Our exvclusive
apdbivitamin el
formdn crciled

wilh puiele o care fin
NOYIY GOLD eustoner s

Rich in the vitamins and mi Is imporlant to
the preservation of your good health, “24K" in-
cludes 200 microg of Chromium Picolinal

"Supermarket vilamins™ such as Centrum® and
Theragran-M® seldom offer the complele spectrum
ol nulrients o essential to your good he.ith, abun-
dant energy, and overall well-being. Amang the
vilal nutrients supplied by “24K" are:

/ a rich supply of the all-impoctant B vilamin
complex—helping your body deal with day-to-day
stress

7 the profeclive anli-oxidanls—nalural  defenses
vgainst harmful effects of air pollution, cigaretle
sinuke, elc.

/ calcium and magnesium in perfect balance for
optimal effectiveness—prolection for women from
bone loss and osleoporosis.

/ 200 micrograms of Chromium Picolinale—for
efficient functioning of ihe hormone insulin.

Just four tableis a day forlify your diet with:

% of USRDA
Visamin A {Peta Carolene) Isona AT
Vitamin C thscorbic Achl) 18 mg X0
Viamin E 1dJ-slpha Tocopheryl) L] M0
Vilamin D Icferal) . 50
Vitamin BY (Thdamine 11C1) 45 mg R
Yilamin B2 (Ribollavin) 51 mg i)
Vitamin D6 P yridoxine }ICD 8 mg “x
Vitamin B12 {Cobalamin Concentrate) M g 0
Vitamin K {Phytonadione) 0 meg .
Fulic Acid (Folic Acd) 40 meg 100
Nisdin (Nisctraide) @ mg 2
Pantothenic Add  (Caldum Paniothenate) M mg 50
Caldum (Caldum Cerbonate) 50 mg L]
Magnesium {kagneslurn Oxdde) %0 mg s
Zine {Zinc Picolinatel 15 mg {[L1]
lron (Fervous Fumarate) 55 g 0
Manganese (Manganess Gluconate) 5 mg -
Copper (Coppes Gluconate) 3 mg 150
Selenlum (Sexdium Selenate) M meg -
Chirim (Chromium Feolinateh 200 meg S
lodine (Potassium Indideh 75 mug 50
Malybdenum {5oudium Molykslate) 151 meg -
Silicon Magnestum Trislllcate) 0 mg -
Rutin m mg =
® Product ¥K-180

180 1ablels /bottie
Price: $14.95

The Fitness Essential

% CHROMIUM PICOLINATE

I. | u__- !_»m!-u [;i ‘-l\'I-I;l. m usc-ir

The headline-making results of clinical and
universily studies with Chromium Picolinate have
been reported in MUSCULAR DEVELOPMENT,
USA TODAY, COSMOPOLITAN, LADIES' HIOME
JOURNAL, LONGEVITY, MUSCLE & FITNESS,
PREVENTION, snd many other publications.

In the 1988-89 groundbreaking sludies, people
given 200 microg of Chromi Picolinate
daily lust 22% of their body fal in six weeks!
Muderale exercise was taken; no dietary restrictions
were imposed,

(-9

Pounas of ooay il
35
ounds
O

-3l Lean muscia goin
4 Totat body wi. bows

Fal loss was dramalic. Une Walght loss occurred sven
healily body lat decraased by a3 muscie was enhanced.
17% W only 2 wepks and con- Fal loss coupled wdih Im-
finued 10 #n sveisge 22% boss proved muscle lone snd
@ Ws ond of e B-weok mass causes signilicant “inch
siudy. loss™ in many pecple.

These and subseq
Chromium Picolinate:

Wliched <toredi

show that

increases body fal metabolism

lower elevaled cholesierol levels

builds stronger, leaner muscle

regulales bloed sugar

promoies longer life span in laboralory
rals

Chromium Is an essential trace mineral which
lunctions as a cofactor for insulin, 1t is essential {or
efficient metabulism of sugar, fat, protein, and car-
bahydrale. Chromium Picolinate Is the most bioac-
tive form of chromium available today.

:h-'w.l ~ Bhunl svai coulind = !'\’g-;;._-h; Jer:

TWO POTENCIES
QUANTITY SAVINGS

BODY GCOLD 200-microgram  Chromium
Picolinate provides the amount of chromium used
in the fal loss studies ciled here. Subscquent studies
show 400 micrograms daily enhance resulls in many
poople. Athictes and body-builders often oblain their
grealest results from 400 nicrograms, or mare.

200 meg. CAPSULES

AW meg, CAPSULES
ORIGINAL RESEARCIH
TOTE

NOUULE PTOTENCY
QUANTITY 5AVINGS
% Product ¥CR-200 & I'eoduct #CR-400
60 capsules 120 capsules
I"rice: $10.95 Frice: $35.95

SPECIAL OFTER ON 200 mcg. CATSULES
NUY 5 BOTTLES, GET A 6111 ONE FREE
# Praduct # CR56 60 capsules/bnitle

Vilee: € baliles, only $54.75

Combined Fat Loss Pawer
Al Special Savings

gupe’ ClIROMIUM
FAT BUTNER + PICOLINATE
FORMULA (200 MCG.)

A dynamic combination of fal bumers at
special  savings, Our fatdoss  Duall'ak
provides the clinically proven fat Toss
benefits of Chrmium Picolinate and the
demonstrated elfectiveness of Super  Fal
Durner Formula.

DUAL-PAK SAVINGS: $4.00
# Provuct #DI-30D
Dual-Tak:  Super Fal Burner, 120 capsules
Chromium Picolinate, M capsules
Price: $23.90

Chromitum Picolinate is an extremely safe and nan-
loxie nutritional supplement. Combining  several
PONY GOLD produds  conlining  Chrominm
Piculinate in the sugpestel amants is entirely safie,
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Whether you're facing long, hectic hours in the
workplace, keeping pace on campus with your
studies and school activities, tackling rush-hour
traffic or energy draining chores-about-town, or
keeping up with the toddler in the house, Daily

Daily

LNERGY o

[E

Energy Formula can give you the energy boost to
see you through.

This is not a caffeine-loaded formula that will
play havoc with your nervous system. Daily Ener-
gy Formula contains NO CAFFEINE and provides
the “gentle” ingredients needed for erficient energy
production.

Suggested use: 1 to 3 capsules daily for that extra
dash of energy when you need it most!

Three capsules contain:

Siberian Ginseng 300 mg
Bee Pollen 20 mg
Royal Jelly 200 mg
Gota Kola 10 mg
ChromiumPicolinate 100 mcg
Cayenne 75 mg
Vitamin B12 100 mcg
Niacin XN mg
Folic Acid 100 mcg
Vitamin BS 100 mg

# Product #EN-30
Daily Energy Formula
50 Capsules/bottle
Price: $9.95

12Z3RTC.

) soovcown  \

Customers Write...
About Chromium Picolinate:

“This is my second order. ['ve lost 5
pounds and almost 2 jeans sizes. I've
got about 10 friends who will be send-
ing orders! Great stuff.”

RN, Bucyrus, NY

“I've had incredible results with this

product.”
M.C., Columbia, SC

“It has definitely decreased my inter-
est in sugar, specifially chocolate.
Thanks so much!”

Bomnie Murphy, Central Point, OR

“l can’t believe how much more
energy | have. ['ve lowered my
cholesterol by about 30 points. I've lost
weight.”

Anony (by request),
River Falls, WI

“Initially [ lost 9 Ibs. in 11 days. [ am
hypoglycemic — which has virtually been
totally controlled, no headaches — no
sugar highs & lows. [ love BODY GOLD!"

D.T,, Flushing, NY

“Results are fantastic! [ am very happy
with it.”

V.L., Cape Coral, FL

About 24K with
Chromium Picolinate:

“I (lost) 10 Ibs., and am able to main-
tain. BODY GOLD does make me feel
better.”

Diane Wiles, Everett, WA

“It makés me feel better. They (the
tablets) are easy to take. | noticed I've
Tost h\che'sn,"'

“ """ M.R.Y,, Daytona Beach, FL

“I am on a very strict diet, find it
easier to stick with it. Also have con-
trol over hypoglycemia, never could
get control before.”

L
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EXHIBITE

DOUBLE THE iy
J%&% CHROMIUM = cl=
'POWER

ECONOMICAL QUANTITY
PRICING SAVINGS

If you want 400 micrograms of chromium a day,
* you can SAVE DRAMATICALLY and enjoy
one-a-day convenience.

Recent clinical studies have used 400 micrograms of chromium fto
produce excellent weight-loss and fat-loss results. Your reward can be
substantially greater fimess benefits when you DOUBLE THE
CHROMIUM POWER. And Chromium Plcolmate is perfecﬂy safe at
these reasonable healthy amounts. . S

BODY GOLD Chmnuu.m Picolinate "400" provxda a four-month supply )
(120 capsules) of 400 uucrogram capsules m one conveme.nt bolﬂe. You
pay only $35.95. That's . )

LESS THAN $9. 00 A MONTH '
' for
DOUBLE THE CHROMIUM POWER'

TO ORDER:
Please see Item #CR-400 on order form

BODY GOLD, 5930 La Jolla Hermosa, La Jolla, CA 92037

EXZIBEIT E
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LONG-LIFE RESOURCES

cn drugs, splints,-surgery and diet,

they offer a standard by which readers |

can gauge the quality of care given by
their own physicians. In fact, if the
bcok has a single Big Message. it is -
that a paiient's active partnership and
open communication with his or her
coctor is critical to successful treat-
ment. Pisetsky. éxpressly encourages
readers to discuss the bock's per-
spective with their physician.

The beok contains a thorough

Fetuasy

TS AL

| chapter on the role that genetics may

play in treatment and prevention and
another on the future of research. A
discussion of unproven, unconvention-
al remedies is skeptical but fair-
minded, pointing oul that some naow-
standard treatments—such as geld
injections for rheumaloid arthritis—
were once dismissed as quackery

| .There is advice on how lo decide if a

new treatment is snake oil or a poten-
tial godsend your doctor just hasn't

THE NEWS:

THE FACTS:

You’ve heard about it. You‘ve read about it.

CHROMIUI\/{: PICOLINATE
LESS FAT AND MORE MUSCLE

UNIVERSITY STUDIES identify CHROMIUM PICOLINATE as
a “trigger” for fat loss and lean muscle enhancement.

People given Chromium Picolinate lost 22% of their body fat in six weeks.

o Fat loss was
0 dramatic. Un-
> ; healthy:body lal
f b 3 decraased by
o ng 17% (5.5 Ibs. of
- at) in only 2

i weaks and can-

% tnued fo an
L average 22%

n loss at the end of

St 2 was 6 wsa | tha 6-waek study.

THE “TALK":

From radio and TV walk shows to “professional” dieters who have despaired of
losing fat and inches, the talk is about Chromium Picolinate.
dress size or bell size. About how this amazihg nutrient is building leaner, strong-
er bodies for people who have “tried it all” and failed.

THE PRODUCT:

BODY GOLD™ Chromium Picolinate capsules are made to the exact specifica-

Moderate exercise routines were followed: no dietary restrictions were imposed.

: Waight loss oc-
3 curred even as
P muscle was en-
3 3 hanced. Fat
2 loss, coupled
3 ; with improved
a | muscle tone and
i mass, uu%-';h
2 t
1 [l Loan muscia gam | jo2ee i many
= [ Tt body w loss | paople.

About a smaller

tions of those used in the swdies (Bemidji State University, 1988/89). Each capsule
canuins 20C micrograms of biologiculy active chromium from Chromium Picolinate
(U.5. patent 4315,927). One capsule daily produced scientifically documented weight
loss, fat loss and lean muscle enhancement. Your boale of BODY GOLD contains 60
capsules, USE BODY GOLD AS A COMPLEMENT TO ANY WEIGHT
LOSS OR EXERCISE PROGRAM [or a leaner, trimmer, healthier YOU!
Sarnsfaction  Pleasc send check or mancy order (no C.0.0s) (o: BODY GOLD.
Guaranteed! 5930 La Jolla Hermosa. Dear. LO-22, La Jolla. €A 92037

Please rush me bonles of “BODY GOLD" @ 51095 ea = §

AUz x L
6:}}/,5 ¥ (s %.:,

heard aoout. Sofme lips an how to
ferret cut the unscrupulous: The treat-
ment is nol mentioned in conventional
medical literature; the doctor wants
cash; the cure is a “secret”; results wiil
come overnight; the daclor has set up
shop in the Bahamas or some other
remcte locale.

Behaving around food. In the real
world, there is no secret formula that
will whisk pounds away and keep us
slim, fit and young-looking forever.
Diet mogul Jenny Craig knows that.
Althaugh her weight-loss centers offer
a nutritional, low-fat and low-cal diet
plan, the trick, she says, is ta alter your
eating behavior. After nine years, 630
centers worldwide and with plans for
another 500 or so in the future, Craig
and her crew have a well-honed knack
for ceaching people in goal-setting
and siick-to-iliveness. Now you don't
have to join one of her ceners o
benefit from all that experience. Her
weignt-loss philosophy and detailed
instructions for using it are available in
Jenny Craig's What Have You Gat io
Lose? A Personalized Weight-Manage-
ment Program, written in collaberation
with Brenda L. Wolle, Ph.D. (Villard
Books. 520). i

More a workbook than a weight-loss
tome, the manual dces not focus on
the D" word. Rather, it emphasizes
manacing your weight befere anc af-
ter the pounds roll off. The book is
sbrirkled with inspiring testimonials
from slimmed-down clients and in-
cluces easy-lo-follow recipes for all
the disres ircluded in the Jenny Craig
meal plan

Boesting sell-2steem is 2l the core
ol Craig's methoc. She claims she
‘went irto the diet Susiness o premcts
heailry life-styles. nol lo ercaurage
oDsessive concern with bedy image.

i and rer sarnesinsss sNows on virtuaniv

every cage. She emphasizas thal
ihere zre no shericuts If yeur ccal s

Name Shipping =35 _ 2.50
Address: TOTAL =3
Ciry State Zio b

(0]
i
]

"
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AVERI

Malibu's Resident Psychic
Accurate ¢r Astounding

In Person and Tclephone
R P H g By AF'

Averi TorTes

For more than two decades,
thousands of people have soughr
AVERI's guidance and motivarion
for career and personal excellence.
Now you too can join with two
recent Presidents, celebrities and
ordinary people with extraordinary
dreams who have been enriched by
AVERI's powerful insighes for peace,
love, prosperity and good healch.

(310) 457-3157
Clients Worldwide
MC'Visa Seminars Radio TV

« LESS BODY FAT

[N SIX WEEKS

inth Clivanan ol te

Numerous studics now show that sup-
plemental CHROMIUM PICOLINATE
fat loss and i lean

muscle. 200 micrograms taken daily
can offer dramatic fitness benefits.
——
] Strudy #2:
n 22% fai lass
. in 6 weeks

Pounds ol body fat

FEEULEE

Swn 1w 6wl

Men and women acoss e counmy
are (alking about the amazing benefits
of this safe, essential nutrient:

WEIGHT LOSS « FAT LOSS
MORE LEAN MUSCLE

BODY GOLD is made to the exact
specifications of the capsules used in
the swudy cited above. Each bottle of
60 capsules 13 a 2-month supply.

"\lG"fF\' BACK GLAEA\TEE'

Canacia U5 § ma

bordes of BODY COLD 4
2 50 towal delivery

4 =5,
800V GOLD. £910 La J ermina,
Deow L0 La Laita, €A 42037

VICTORIA BIE
Complaint

EXHIBIT G

: palients stricken by herediary giscr- 2
: ders Touched by ther sullering and @
: exhilarated by the shesr cnailenge.
ECoiIms began his quest to urlock the
: secrets ol our maost deadly inherited
: cisorders. Five years later, tre gereti-
* cist's “chromoscme jumping™ {ech-
* nigue. an ingenious shortcut 1o lecat-
:ing a gene along a lengthy streteh of
: DNA, proved instrumenlal in pinpoint-
E:ng the gene (hat causas cysic ficro-
: sis, (he most common nherited dis-
: ease among whites. Only a year laler,
: he nabbed the culprit for necrofitra-
i malosis, wnich causes potentally fatal
< nervous system tumors. Then, early
i thus year, Collins’ team helpec gin
: dewn lhe elusive gene for Hurting-
! ton's chorea, a ceadly neurocegener-
: ative disease that typically strikes in
: middle age.
After James Walson's degariure,
! Cellins stepped naturally inta the top
! jop at lhe gencme project—ire full-
< press effort to meticulously map all
:50.C00 to 100.CCO human genes and
E decipher their chemical struciures.
: “He's ona of a new breed oi ghysician-
+ scienusis.” former Michigan ccileague :
: Gary Natel, M.D., Ph.C, tola tre Bos- :
i tan Giobe. “Very rapicly, basic work n
i the laboralory is beng lransiaiea nta
< chmical medicine, and that's “wniat
: makes scmeone like Francis 2 mere
- eifective leader "
i Indeed. il 1s Cellins’ ability ‘¢ com-
: bine s pursuit of nings scienufic with =
i hurman empathy that makes him such :
raprize lo ks collesgues ana catlents | :
anke Tnemas Geienrter, M.O :
an ol numan genelics ai M
ays ihat in re nighly compet
: werid of momedical resezrcs, Colling
one-ai-a-<ind "He's a warm "\uman
: teirg. Otrer peccie enjcy s succass.”
I A Cellins patient says. "You gzt 2 leel-
B :ng of loral canng. He talks tc 2very
I =abient at a level he can accect” Ang
+ wvnal gces Cailins thiek of s ~gw co-
csier? 7l feel as ! | have teg
g for iis my whee i he
: ncLgn currantly on
5 wCrs wvith pa

L Y

FI2lLE Fom f e

Healthscope
93

Ger your Healthscope
from world renawned

astrologer, Joanna
Martine Woolfolk,
best selling author of
The Only Astrology Book
You'll Ever Need
(Scarborough House).
€ A Ll

T

(52 first min./§ 1 ea. ad:ﬂ ran

And discover the besr
celestial strategies to
_wrevitalize your body.
Learn to'intensify and
preserve vour

longevity by using

the secrets of the zodiac.
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You're eating smarter
and exercising more.

Now you need

Body Gold”

No more yo-yo dieting. You're
geiting smarter and your health is im-
portant to you.

You're changing your lifestyle and
looking far the results. Now you need
BODY GOLD Chromium Picalinate.

Join women and men across the
country who are enjoying exceptional
results from their fitness efforts with
BODY GOLD. Mold yoursell a sleek.
new figure with the lasting benefits of
this amazing nutrient!

22% LESS BODY FAT
In a breakthrough university study
with Chromiwm Picolinate, fai loss

was dramaric:

= M '

25 Fat loss was

g Er dramatic.
bl

>
'

iz '
34

g
" Suan 2 eds b wis

Unhealthy body faf decreased

17% in only 2 weeks and

continued 10 an average 22%

loss at the end of the b-week

study.
In only six weeks, participanis
| given Charomium Picalinate lost
22% of their _bodv fat! Happy
BODY GOLD customers enthusiasti-
cally confirm these exciting fat loss
and weight control benefits.

Complaint

EXHIBITH

SEABROO

K & WIL

FREE ISLAND RESORT GUIDES

Featuring miles of beaches, eight championship

tralls, shopping

and dining. All in 2 skmi-trapical climate only
. s

goll courses, tennis. bike
minutes fom Historic ton.
Site of the 1991 Ryder Cup Martches
KIAWAH 1-800-845-3911
SEABROOK 1-800-845-2233

WILD DUNES 1-800-346-0606

EXTENSION T4

( & WILD DUNES

SAME
ADDRESS

CTY. STATL I,

Ravenel Associates

TAO BEALAWALKER SUTTE J74, KIAWAH ISLAND, 5C 485

FEDERAL TRADE COMMISSION DECISIONS

HAWAII

REJUVENATE
IN PARADISE!

* §pesCLIar JOLCA seThrg
* perssranred &xessie preGrIms
= an array of fre 2onccnirg De
* mie] 13 (ETLCET WXETHIS & LIn VeSS
* CarCe E P SCENK VTS

warery of 2dmEerg DCGy MANETENS

* 2810TLI NEMTY Toane

= ~anpe 2rg firecs eates S werarocy
* graco.giy Jpcomied Guest ‘com

plug much more!

Chasen by Conde Nayt Traveler magazine
s ane of the tap 13 pas in Americd.

Selected by Longevity magazine 15 ane of
the best places 1o shed pourls, stress, aml

o THE 4
PLANTATION s
SPA

A Haszarn ipa resort or bdy amd omnd
Cad Toll Free (800) 422-0307 ¢
3C8-23713585 ¢ Arte 0

THE SLINTANICN 5PA §1-550 Karm Fhwy
<aamva =1 96730 ‘cr nfermancn
ang 3 free cojor brochure.

Discover the final answer lo
geuting and keeping 3 healthier,
stronger,  slimmer  YOU. Add
BODY GOLD Chromium Picolinate
o sensible eating and exercising
habits. Then

BE READY FOR SOME
DYNAMITE RESULTS!

—

BCOY GOLD » mule fo
the exact specricaueny of
he  apiules sed A A
tuaies cied ebore Each
voutie of K0 capruier 1t w2
mamia wogly

MONEY BACK

GUARANTES
Please ryen :u'n-:n of BOCY !
GOLD 2 S:d a 5 sl

Seiners Thedk o Tanes Mrger oniy

Nime i

hap-pe-tite-

(hap'i'tit) m. 1. a desire
or longing for a fun,
humorous, healthy
retreat where you can
satisfy your craving for
pleasure. 2. to hunger for
contentment and under-
standing of your individ-
ual needs and geals.
syn. Lake Austin Resors.
Cal! for more cetaiis!
1-800-847-5637 Us)

1-800-338-8651 Ccanada)

123 E.T.C.

Not for just an hour,
Not for just a day,
Not for just a year...

The Heartland will teach vou
realistic ways tw make your
lifestyle hinder to sour mental
and physical health. We offer
a wite range of exercise
activities aml pampering
services, AL our peacerul,

Cenidintry estate, we'll el vou
chinge {or the hetter —

for always.

s stz h
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EXHIBIT I

You've heard about it. You've read about it.

CHROMIUM PICOLINATE
LESS FAT AND MORE MUSCLE

Th: hun:u Wpl:l.n hnlm md ﬁmul is C studies now show
Ch lean rouscle. 200

l:l lous and i
lm:mtnm taken daily can uﬂer dramatic fitnesy benefits! ;

i People taking C‘hnmm'i:rlg Picolinate lost 22% of their bldz fat in

n ‘ only six wesks in 3 university study. Since RUMenous
X Pl | Soadies and millions of people have confimned the exciting
fh Gsirerwry, | benefits of this safe, essential autrient, Mén and wamen across
a0 Missesow |  the country are wlking about:
iz LESS BODY FAT » WEIGHT LOSS » “INCH LOSS"
. ;'; MORE ENERGY * MORE LEAN MUSCLE

2 — GREATER STAMINA + APPETITE CONTROL

e i LESS DESIRE FOR SWEETS

'l';:‘l:."":‘l'hz“:":‘:i BODY GOLD™ Chwomium Picolinaie caprules are made to.the
omiiamd 1o . T exsct specifications of those used in the sudy cited above. Back
lom o U ored of & wweks capsule conting 200 micrograms of chomium fom USDA-

patenied Chromium Picolinate, One capsule daily produced scien-
tifically documenied weight loss, fat lass and increased lean muscle. Your bonle A
of BODY GOLD contains 60 capsules.
ORDER TODAY * MONEY-BACK GUARANTEE
For fust delivery, send cheek or money order today 10: BODY GOLD,
5930 La Julls Hermuss, Depi. CL-SX La Julla, Co 93037

Shipping = § _2.30

Please nuh me battles of "BODY GOLD" @ 510.95 ea = S
Name:

Address: TOTAL =8 ___
ity: Y i Mo C.ODA Ciasdx UL, § ma oaiy
Oy Sale T pend

The High-Tech

ngm -Lass System.

There are an;m -oss ;rqgr;-n; for the J\!ﬂ!{ e |...Jt And then

nordic sport
P ve Newofrome

Cuisinart
ACCESSORY
HEADQUARTERS

Parts and Accessaries
For Every Cuisinart -
Current Or Past Models.

» Work Bowls i
+ Blades '_]
o Dlsce =

v Juicers g

* Whisks

» Covers
Repiacement Parts Available For: |

KitchenAid |
(/sccr gRRUN KRUPS |

aal

. bk H
ORDERS SHiPPED WITHIN 24 HOURS.; ‘
800 543 7549 |

CUNART RARTS UNUMITTD
ATGNT DTV, PACHICO, Ca #4353

BEST OF ALL...IT'S FROM NORDICTRACK! 30-0AY IN-HOME TRIAL
FOA A FRO I3 AN BROCHUR]
] .
1 l ' 4 Y i 2ma
1m i S5

ieep All Your Kitchen
Knives Sharp with

Creck
Sharpeners

Restore
and Revive
Damaged
Blades with
a Lansky
Multi-Angle
Sharpening Kit

Write for free catalog of the world's

most complete sharpener line.

@ LANSKY

SHARPENERS
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EXHIBIT J

P EERETHINT

You've he;rd about it. You've read about it

" CHROMIUM PICOLINATE

for

LESS FAT AND MORE MUSCLE

The exciting news in weight loss and fitness is Chromium Picolinate!
Numerous studies now show that supplemental Chromium Picolinate promotes
fat loss and increases lean muscle. 200 micrograms taken daily can offer
dramatic fitness benefits!

People taking Chromium Picolinate lost 22% of their body

Sn
'-'-: fat in only six weeks in a 1989 university study. Since
],. then, numerous studies and millions of people have con-

firmed the exciting benefits of this safe, essential nutrient.
Women across the country are talking about:

LESS BODY FAT » WEIGHT LOSS » “INCH LOSS™
5:..:‘."1’?%""‘ MORE ENERGY » MORE LEAN MUSCLE
foog i 1) GREATER STAMINA » APPETITE CONTROL
= LESS DESIRE FOR SWEETS

BODY GOLD™ Chromium Picolinate capsules are made to the exact specifica-
tions of those used in the study cited above. Each capsule contains 200 micrograms
of chromium from USDA-paienied Chromium Picolinate. One capsule daily
produced scientifically documented weight loss, fat loss and increased lean muscle,
Your bottle of BODY GOLD contains 60 capsules.

ORDER TODAY ® MONEY-BACK GUARANTEE
For fast delivery, send check or money order today to: BODY GOLD,
5930 La Jolla Hermosa, Dep. CO-14, La Jolla. CA 92037

Other fine BODY GOLD producis:
_____ L-Carmnitine, Super Fat Burmer Formula, Daily Energy Formula
Please rush me bottles of “BODY GOLD" @ 51095 ca=5

Chromium Picolinate Shipping =5 _2.50
Address: TOTAL =5 l

NoC.0.Da Canada: U.S. § m.o. oaly

Ciry: Sure: Zip: S
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EXHIBITK

BEAT HOLIDAY
WEIGHT -
GAIN!

CHROMIUM PICOLINATE
for LESS FAT AND MORE MUSCLE

The :xc:ung ncws : h:a.llh :nd fi (ness is Chromium Picolinate! Numerous studies now show

fat loss and increases lean muscle. 200
““‘“'m taken daily can offer dramaric fitness benefits! ¥

People taking Chromium Picalinate lost 22% of their body fat in anly six
weeks in 2 1989 university study, Since then. numerous studies and -
Tons of people have confirmed the exciting benefits-of this safe, jal
nutrient. Men and women across the country are talking about:
LESS BODY FAT = WEIGHT LOSS - “INCH LOSS™
- MORE ENERGY + MORE LEAN MUSCLE
# APPETITE CONTROL - LESS DESIRE FOR SWEE'I'S

BODY GOLD™ Chromium Picoli les are made to the exacx
specifications of those used in lh: study cited abave, Each cnpsule mnlmm
200 micrograms of :hrmum from USDA-p d Ch

One capsule daily produced scientifically d wnghlcmf:llmund

incressed lean muscle. Your bote of BODY GOLD contains 60 capsules.

'ORDER TODAY » MONEY-BACK GUARANTEE
For fast delivery, send check or money order today to: BODY GOLD,
5930 La Julla Hermn:a., Dept. CL-IIJ LaJolla, CA 92037

Please rush me boule.s ol’ "BODY GOLD" @ 510.95 ea =3
Shipping =S _2.50

Name:
Address: TOTAL =5
City; State: Zip'. No GO0 ('.uun.u u S. ! man m?u

121
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EXHIBITL

Safe,
Effective,
Caffeine-

Body Gold

IZ3ETC.

Nutritional products for people SERIOUS about
WEIGHT LOSS and WEIGHT MANAGEMENT

Lost 13 ibs. and feel great—thanks to Body Gold!
G Mohrsuille. PA

Since I started Bodv Gold products | have lost a tatal of 36 inches

and 64 pounds. I'm a proud Body Gold user.
B e ¥ Karem Suleemars. Livoma. M1

I've lost 20 pounds so far, and many, many inches!! [ recently

added "24K” to my regimen and ir's even better. [
‘Bad[;g
Gold

lennider Papague. Martbarg, MA
Customers
Write:,

feel terniic!
Body Goid has becomne an importane parv of my
dady lite. | no longer crave chocalate ar any swests,
and my appenite has decreased also. I've lost inches
all over. Juan Decrer. Trov. NY

I saw inch loss in just a few days, and also a loss of
appente. | have more energy than ever
N Wacia, TY
Your preduct (Chromium Meolinate! 55 50 great. i 2
weeks ['ve lost inches already [ havent eaten or
aved swess. Thank vou so much.
S0 Swevia sz O
You have made me 3 believer. [ could not get anv of my dresses fo fit
when [ newded to atend a special event, | started the 200 mcg
chrumuum thar dav. One month laer | can once agamn wear mv
clothes, | tewi zzeat! Thank vou' Marcy Buker. Bend. OR

This 15 the test thing | have ever tned and got results so fast! |
have seversi fmends as well 3 myselt wno have lest 20
sounds or mare ¥ LG Rucer Min . N

[ve tose tots or inches and = dress sues! G H Culameus, OH

T've lost 10 pounds without sang o diet with this product | feel gres

I feel great since starting Daily Energy Formula and T have lost 10
Ibs. in the past month since starting Chromium Picolinate.

M.5. Madison His., VA

The products vou are offering are fantastic. After using Bodv Goid
there is no need to v anythung else. [ love it! It works!

Bannw Stokes, Crariotiesialle. 44

I tried your Dual-Pak of Super Fat Burner For-
mula in combinabon with the Chromium
Picolinate, and | AM HOOKZD! 1 nonced immedi-
ate and dramatic fat loss. while I've noticed more
muscle. I've finally managed 1o lose those impos-
sible last 3 |bs. almost effartlessly.
KA. Edgenoed, NM
I have been particularly pleased wath the Super Fat
Bumer Formula. [ had a baby and within 2 months |
have lost the 40 lbs. gained and have rebuilt the
muscle definition [ had lost during the pregnancy.
Caral Lough Hendersen, Stane Min., .4
[ lost 7172 s, in 2 weeks with absolutely o change
in diet—| %4 berter and want less fond, | have fourd

determination and excitement | haven't felt in vears. Thanks!

Mary Guz. Las Angeies. 2.2

I tove vour productst Adding the L-Camitine has been really efiec-
tve It has dramatically improved my athietic performance and wn-
creased overall stamina. Your producs give me the fuel [ need.

Gl Smarr W Medoed ML

REFLLE

Zgily Wumer, F

FOR FASTEST SHAPE-UP SUCCESS WE HIGHLY RECOMMEND COMBINING OLR:
Fit Loss Dual Pak (#DP-30D1 and L-Carnitine (#LC-100)

ACR0 Chramum Pivolinage
—Saimos Ter P

AFHB-120 Super Fai Burner Farmula
SR PP

3P 0 Far Lons Du. b oadve M s 2
- Teipe =6 A A Rl
sEhom Dah Eaerss Farmuis == Ll s
L IC
LTI rhstine =, -y Mo 2
shetsl LR NulnS i Sliners Fornnng 3 L e
i3 e .

= = v

233 Ly Jolla Hermusa Avenue. Dept N#/-34, L!‘ﬁll.i.’g.\ az057

v e e

VISA & MASTERCARD :
1-800-808-5448

ordersunly, pledse = onder by ilem @

s prease:
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troubld by frzzy hair?

Quidad has been named by Vogue one af the tap
stylists in America and the onc best ar caring for
feizzy hair. She works wonders in the quiet con-
fines of her NYC brownstone penthouse salan;
which also offers luxurious facials, manicures,
pedicures and waxing, Ouidad’s Deep Treatment
conditioner, a lotion for frizzy hair (seen on
Sally Jessy Raphael), has been featured by beau-
ty editors in Allure, Elle, T&%C, Harper's Bazaar,
and dozens of others, making the salon a haven
for those with frizzy, curl; hair. The Decp
Trearment can be ardered by mail. For a free
brochure, call (800) 677-HAIR or write/visit the
salon ar 846 Sevench Ave., NY, NY 10015.
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EXHIBIT M

Fresh Start, Clean Finisly

Make BreathAsure a permanent addi-
tian to your doily beauty regimen.
BreathAsure, on ollnatural blend of sun-
Aower and panley seed oils, works with
our digeslive system to give ycu clecn
!:ecih. Just swallow 23 capsules with
liquid; Br:crhAwru_i: guoranteed o lock-
le even the spiciest foods. So eat whatew
er you wanl, whenever you want lo. Just
use BreothAsure and yeu won'l need Io
worry about your breath—morning, nocn [
or nightl Credit card orders call |
1-800-603-1500. Or send check/ma o
BreathAsure, Depl. 673, 18034 Ventura Blvd., Encino, CA 91316, Only $19.
for 4 packs (200 capsules| plus $3 3/h. CA residents add $1.85 tox. 30<
money back guaraniee, In Canada, coll 1-800-468-8948,

he Shape
oure In

Championship Blocking

A sports sunblock needs o cbserb
. quickly inla ycur skin 30 it won'l

interfere with your grip or run info
your eyes, It has 1o be waterproof and sweatproof for
up to eight hours so there's no hassle with recpplying.
Hawaiian Tropic Sport Sunblock delivers cil this and
more in its 15, 30 or 45 SPF formulas,

CitriGold™ ia the weight-loas aid
that combines the Latest, most
potent ingredients to flrIy you:
*Lose nigiﬂ

-R:J::l body fat

*Control your sppetite
CitriGald contuins Garcinia cambogis

program for a leanee, dimmer, slecher body
than you =g
cupply only $24.95. Money Back Guarantes.
Special Offec: Daily Energy
Formula, an 311.95 value,
anly $9.95 with CieriGald

pun}uu L\um I.]ul ad
Sows Gdd = Credit card orders:
T 7E 1-800-S08-3448 (24 hre)

A et Pt sl
° payment to; Body Gald™,
5920 La Jalla Hermasa Ave.,
£.55, L Jalls, CA 92037

battles CITRIGOLD™
oR CITRIGOLD « Dally Energy Combos

{HCA) fom Citrin® and Chromiurm Picolinate,
t=a breakthrough ingredients in weight control.
Add CitriGald to your weight loss and exercise

uld have ll\nui"\l poniut. One-moath

your master plan for success n A

Are you tired of wondering or worrying
abour Love? Career? Family? Feiends?
Wealth? Or even Health? Then, join the
crowd—the crowd clling the Psychic
Friends Network™, thar is! Where 2 cera-
fied Master Psychic can reveal your
“Master Plan for Suczess in Life™ The
Master Psychic Master Plan is unlike anv
other psychic reading ever offered. Mosr
psychic readings caprure 2 mament in
time ar bese. Bur, with a Master Pavchic
Master Plan, you ger comprehensive, in-
depth guidance abour any—ar every—
.#fea of your life. In fact, your Master
Psychic Master Plan acrually advises you
step by step on the correct course 1o take
10 help you achieve the lasring happiness
you desire, And deserve! So stap dreading
dead ends and start living the life of your
dreams. Call now for vaur Master Plan
for Suczess in Life. Because wath s Master
Psychic Master Plan, you, ar last, can
know tomorrow, todav!

Call now for vour very dwn Master Prvehic
Musrer Plan! 1-900-4544330. (Ouniv §3.5°
pet ounute. Must be 3t least 19 vears of age!

408 oa w8 ___~
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption -
hereof, and the respondent having been furnished thereafter with-a
copy of a draft complaint which the Denver Regional Office proposed ,
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and

The respondent, her attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all jurisdictional facts set forth in
the aforementioned draft of the complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent that the law has been
violated as alleged in such complaint, or that the facts as alleged in
such complaint, other than jurisdictional facts, are true and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Victoria Bie d/b/a Body Gold is a sole proprietor
doing business under and by virtue of the laws of the State of
California, with her office and principal place of business located at
5930 La Jolla Hermosa Ave., La Jolla, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITIONS

For the purposes of this order:
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1. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliable results; and '

2. "Clearly and prominently" as used herein shall mean as
follows:

(a) In a television or videotape advertisement: (1) an audio
disclosure shall be delivered in a volume and cadence and for a
duration sufficient for an ordinary consumer to hear and comprehend
it; and (2) a video disclosure shall be of a size and shade, and shall
appear on the screen for a duration sufficient for an ordinary
consumer to read and comprehend it.

(b) In a print advertisement, the disclosure shall be in close
proximity to the representation that triggers the disclosure in at least
twelve (12) point type.

(c) In a radio advertisement, the disclosure shall be delivered in
a volume and cadence sufficient for an ordinary consumer to hear and
comprehend it.

L.

It is ordered, That respondent Victoria Bie, doing business as
Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offering for sale, sale, or distribution of Chromium Picolinate, 24K
with Chromium Picolinate, Daily Energy Formula, CitriGold, or any
food, dietary supplement, or drug, as "food" and "drug" are defined
in Section 15 of the Federal Trade Commission Act, 15 U.S.C. 55, in
or affecting commerce, as "commerce” is defined in Section 4 of the
Federal Trade Commuission Act, 15 U.S.C. 44, do forthwith cease and
desist from representing, in any manner, directly or by implication,
that:

A. Such product causes, aids, facilitates or contributes to reducing
body fat;
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B. Such product causes, aids, facilitates or contributes to causing
weight loss;

C. Such product causes, aids, facilitates or contributes to causmg
rapid weight or body fat loss;

D. Such product causes or assists in causing weight or fat loss
without dieting or strenuous exercise;

E. Such product reduces serum cholesterol levels;

F. Such product increases human metabolism;

G. Such product increases lean body mass and builds muscle;

H. Such product increases energy or stamina;

I. Such product controls appetite and/or craving for sugar; or

J. Such product regulates or controls blood sugar;

unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation.

II.

1t is ordered, That respondent Victoria Bie, doing business as
Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, adwertising, promotion,
offering for sale, sale, or distribution of L-Carnitine, Super Fat Burner
Formula, or any food, dietary supplement, or drug, as "food" and
"drug" are defined in Section 15 of the Federal Trade Commission
Act, 15 U.S.C. 55, in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commussion Act, 15 U.S.C.
44, do forthwith cease and desist from representing, in any manner,
directly or by implication, that:

A. Such product improves fat metabolism, which causes loss of
body fat;

B. Such product causes, aids, facilitates or contributes to
achieving fat loss;

C. Such product causes, aids, facilitates or contributes to
achieving weight loss;

D. Such product causes, aids, facilitates or contributes to muscle
toning; or

E. Such product enhances athletic performance and/or stamina;
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unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation.

III.

It is further ordered, That respondent Victoria Bie, doing business
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offering for sale, sale, or distribution of any food, dietary supplement,
or drug, as "food" and "drug" are defined in Section 15 of the Federal
Trade Commission Act, 15 U.S.C. 55, in or affecting commerce, as
"commerce" is defined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. 44, do forthwith cease and desist from making, in any
manner, directly or by implication, any representation regarding the
performance, benefits, efficacy, or safety of such product, unless, at
the time of making such representation, respondent possesses and
relies upon competent and reliable scientific evidence that
substantiates the representation.

IV.

It is further ordered, That respondent Victoria Bie, doing business
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offering for sale, sale, or distribution of any product or program, in or
affecting commerce, as "commerce" is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. 44, do forthwith cease and
desist from misrepresenting, in any manner, directly or by
implication, the existence, contents, validity, results, conclusions, or
interpretations of any test or study.

W

It is further ordered, That respondent Victoria Bie, doing business
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
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corporation, subsidiary, division or other device, in connection with
the advertising, packaging, labeling, promotion, or offering for sale,
sale or distribution of any product or program in or affecting
commerce, as "commerce" is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44, do forthwith cease and desist
from representing, in any manner, directly or by implication, that any
endorsement (as "endorsement" is defined in 16 CFR 255.0(b)) of a
product or program represents the typical or ordinary experience of
members of the public, who use the product or program, unless at the
time of making such a representation, the representation is true, and
respondent possessed and relied upon competent and reliable
evidence, which when appropriate must be competent and reliable
scientific evidence, that substantiates such representation.

Provided, however, respondent may use such endorsements if the
statements or depictions that comprise the endorsements are true and
accurate, and if respondent discloses clearly and prominently and in
close proximity to the endorsement:

a. What the generally expected performance would be in the
depicted circumstances; or

b. The limited applicability of the endorser's experience to what
consumers may generally expect to achieve, i.e., that consumers
should not expect to experience similar results.

a M

VL

Nothing in this order shall prohibit respondent from making any
representation that is specifically permitted in labeling for any
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition Labeling and Education Act
of 1990.

VIL

Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in labeling for any such
drug under any tentative final or final standard promulgated by the
Food and Drug Administration, or under any new drug application
approved by the Food and Drug Administration.
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VIII.

It is further ordered, That for three (3) years after the last date of
dissemination of any representation covered by this order, respondent
shall maintain and upon request make available to the Federal Trade
Commission for mspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations or other
evidence in her possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

IX.

It is further ordered, That respondent shall notify the Federal
Trade Commission at least thirty (30) days prior to any proposed
change in the company, such as dissolution, assignment, or sale
resulting in the emergence of a successor entity, the creation or
dissolution of subsidiaries or affiliates, or any other change in the
company that may affect compliance obligations arising under this
order.

X.

It is further ordered, That the respondent shall, within thirty (30)
days after service of this order, distribute a copy of this order to all
agents, representatives, or employees engaged in the preparation or
placement of advertisements, promotional materials, product labels
or other sales materials covered by this order, and shall obtain from
each such agent, representative or employee a signed statement
acknowledging receipt of the order.

XL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which she has
complied with this order.
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XIIL.

This order will terminate twenty years from the date of its.
issuance, or twenty years from the most recent date that the United
States or the Federal Trade Commission files a complaint (with or
without an accompanying consent decree) in federal court alleging
any violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal. -
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IN THE MATTER OF

CONOPCO, INC.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3706. Complaint, Jan. 23, 1997--Decision, Jan. 23, 1997

This consent order prohibits, among other things, Conopco, Inc., a New York-
based manufacturer of margarine and spreads, doing business as Van Den
Bergh Foods Company, from misrepresenting the amount of fat, saturated fat,
cholesterol or calories in any spread or margarine; and requires the respondent
to have adequate scientific substantiation for claims that any margarine or
spread reduces the risk of heart disease, or causes or contributes to a risk factor
for any disease or health-related condition. In addition, the consent order
requires, for three years, that advertisements for Promise margarine or spreads
must include the total fat disclosure and must disclose either the percentage of
calories derived from fat or the fact that the product is not low in fat.

Appearances

For the Commission: Anne V. Maher, Rosemary Rosso, Maureen
Enright and Jill Samuels.
For the respondent: Nancy Schnell, New York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Conopco, Inc., doing business as Van Den Bergh Foods Company
("respondent"), has violated provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent is a New York corporation with its
office and principal place of business located at 390 Park Avenue,
New York, New York. Van Den Bergh Foods Company is an
unincorporated operating division of Conopco, Inc. Conopco, Inc. is
a wholly-owned subsidiary of Unilever United States, Inc., a
Delaware corporation with its office and principal place of business
also located at 390 Park Avenue, New York, New York.
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PAR. 2. Respondent, through its operating division known as Van
Den Bergh Foods Company, has manufactured, advertised, labeled,
offered for sale, sold and distributed margarines and spreads,
including Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread (hereinafter sometimes collectively
referred to as "Promise margarines and spreads") and other foods to
consumers. Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread are "foods" within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for Promise margarines and spreads,
including but not necessarily limited to the advertisements attached
as Exhibits A through E. These advertisements contain the following
statements and depictions:

A. "HEART DISEASE: NATION'S #1 KILLER" [Depiction of Newspaper Headline]
[SFX: Dramatic Tone]
MUSIC: YOU MAKE ME FEEL SO YOUNG. YOU MAKE ME FEEL THERE ARE SONGS TO
BE SUNG.
[Depiction of an adult male with two young children, one child male and the other
female]
[Depiction of a plate of pancakes with two heart-shaped pats of margarine on the
pancakes; behind the plate is a package of Promise spread (stick form), with the
following statements on the package label: "Low in Saturated Fat" and "NO
CHOLESTEROL"]
[Depiction of adult male smiling and looking down, moving to depiction of the
young girl smiling and looking up]
"HEALTH TODAY Serum Cholesterol: the warning is real." [Depiction of Newspaper
Headline] [SFX: Dramatic Tone] MUSIC: AND EVERY TIME I SEE YOU GRIN ...
[Depictions of the adult male with the two children] "FIT -OR- FAT"
[Depiction of Newspaper Headline, shown several times] [SFX: Printing Press
Sounds]
VOICEOVER: "Promise spread has no cholesterol" [Depiction of the adult male with
the two children; a super at the bottom of the screen states: "Include Promise as part
of a low saturated fat, low cholesterol diet."]
VOICEOVER: "...and is lower in saturated fat than leading margarines." [Depiction
of a knife spreading margarine on pancakes with a package of Promise spread
(stick form) behind the plate; the Promise package label states "Low in Saturated
Fat™ and "NO CHOLESTEROL" and a super at the bottom of the screen continues to
state: "Include Promise as part of a low saturated fat, low cholesterol diet."]
MUSIC: YOU MAKE ME FEEL SO YOUNG [Depiction of the adult male with two
children at a table moving to screen depicting the female child eating and then to
a depiction of the male child eating and then to the adult male eating]
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VOICEOVER: "Promise. Get Heart Smart."

[Depiction of packages of Promise spread (tub form), Promise spread (stick form)
and Promise Extra Light margarine in top third of screen] A super in large caps in
the center of screen reads: "PROMISE. GET HEART SMART" [Depiction of the male
adult with the two children in the bottom of the screen] (Exhibit A).

B. "GET HEART SMART." (Exhibits A through E).

C. Depiction of Heart-Shaped Pat[s] of Margarine in conjunction with
depictions of packages of Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread. (Exhibits A through E).

D. "Low in Saturated Fat." [Depiction of package of Promise spread (stick
form)] (Exhibit B).

E. "ZERO FAT BREAKTHROUGH" [Depiction of Headline] [SFX
MUSICAL/ELECTRONIC]

% ok %k % ok
"EXCLUSIVE THE FIRST Fat Free MARGARINE" [Depiction of Headline] SFX
COMPUTER PRINTER

% % %k k %
VOICEOVER: "Discover Fat Free Promise Ultra." [Depiction of plate with two
muffin halves with heart-shaped pats of margarine on the muffins; behind the plate
is a package of Promise Ultra Fat Free spread]
"Zero Fat with ...just five delicious calories a serving." [Depiction of young girl
with three adults, moving to depiction of a knife spreading margarine on a muffin
half]; a super at the bottom of the screen states: "Include Promise Ultra as part of
a low saturated fat, low cholesterol diet."]

[Depiction of adults and young girl at a table; a super at the bottom of the screen
states: "Include Promise Ultra as part of a low saturated fat, low cholesterol diet."]
% ok ok %k sk
VOICEOVER: It's the first fat free...margarine. Definitely one of a kind." [Depiction

of people at table moving to male adult eating muffin with margarine on it]
"SPREAD THE FAT FREE NEWS" SFX ELECTRONIC

% %k ok ok %
VOICEOVER: "Regular or Fat Free Promise Ultra ... " [Depiction of packages of
Promise Ultra (26%) spread and Promise Ultra Fat Free spread in top third of
screen|
VOICEOVER: "Get Heart Smart." [Depiction of packages of Promise Ultra (26%)
spread and Promise Ultra Fat Free spread in top third of screen; a super in large
caps in the center of screen reads: "GET HEART SMART"] (Exhibit D).

PAR. 5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A through E, respondent has represented, directly or by
implication, that eating Promise spread, Promise Extra Light
margarine or Promise Ultra (26%) spread helps reduce the risk of
heart disease.

PAR. 6. Through the use of the statements and depictions set
forth in the advertisements referred to in paragraph four, including
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but not necessarily limited to the advertisements attached as Exhibits
A through E, respondent has represented, directly or by implication,
that at the time it made the representation set forth in paragraph five,
respondent possessed and relied upon a reasonable basis that
substantiated such representation.

PAR. 7. In truth and in fact, at the time it made the representation
set forth in paragraph five, respondent did not possess and rely upon
a reasonable basis that substantiated such representation. Therefore,
the representation set forth in paragraph six was, and is, false and
misleading.

PAR. 8. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A and D, respondent has represented, directly or by
implication, that Promise spread and Promise Extra Light margarine
[Exhibit A] and Promise Ultra (26%) spread [Exhibit D] are low in
total fat.

PAR. 9. In truth and in fact, Promise spread, Promise Extra Light
margarine and Promise Ultra (26%) spread are not low in total fat. At
the time respondent made the representation, Promise spread
contained 9.5 grams of fat per 14 gram serving and 34 grams of fat
per 50 grams; Promise Extra Light margarine contained 5.6 grams of
fat per 14 gram serving and 20 grams of fat per 50 grams; and
Promise Ultra (26%) spread contained 3.64 grams of fat per 14 gram
serving and 13 grams of fat per 50 grams. Therefore, the
representation set forth in paragraph eight was and is false and
misleading.

PAR. 10. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication; that Promise spread is low in saturated fat.

PAR. 11. In truth and in fact, Promise spread is not low in
saturated fat. At the time respondent made the representation,
Promise spread contained 1.6 grams of saturated fat per 14 gram
serving with 17 percent of calories derived from saturated fat.
Therefore, the representation set forth in paragraph ten was and is
false and misleading.

PAR. 12. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not limited to the advertisement attached as Exhibit A,
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respondent has represented, directly or by implication, that Promise
spread and Promise Extra Light margarine have no dietary
cholesterol. Respondent has failed to adequately disclose that Promise
spread and Promise Extra Light margarine contain a significant
amount of total fat. In light of respondent's representation that
Promise spread and Promise Extra Light margarine have no dietary
cholesterol, the significant total fat content of the products would be
material to consumers and the failure to adequately dlsclose this fact
is deceptive.

PAR. 13. The acts or practices of respondent, as alleged in this
complaint, constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.

o



