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FEDERAL TRADE COMMISSION DECISIONS 

Findings, Opinions, and Orders 

IN THE MATTER OF 

THE MAY DEPARTMENT STORES COMPANY 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE TRUTH IN LENDING ACT, REGULATION Z AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3676. Complaint, July 9, 1996--Decision, July 9, 1996 

This consent order requires, among other things, a Missouri-based company to 
cease unwarranted collection activity on certain acquired credit card accounts, 
to correct the inaccurate or obsolete credit data it sent to credit reporting 
agencies concerning these accounts, and to take steps to ensure that the 
information maintained and reported with respect to the acquired accounts is · 
accurate. In addition, the consent order prohibits the respondent from sending 
credit cards to consumers, except: in response to an oral or written request or 
application for the credit card; or as a renewal of, or substitute for, an accepted 
credit card. 

Appearances 

For the Commission: Christopher W JCeller and David Medine. 
For the respondent: John M Manos, in-house counsel, St. Louis, 

MO. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
15 U.S.C. 41 ("FTC Act"), and by virtue of the authority vested in it . 
by said Act, the Federal Trade Commission, having reason to believe 
that The May Department Stores Company, a corporation, hereinafter 
sometimes referred to as respondent or May, has violated the Truth 
in Lending Act ("TILA"), 15 U.S .C. 1601-1667, its implementing 
Regulation Z, 12 CFR 226, and the FTC Act, 15 U.S.C. 41-58, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues this complaint, 
and alleges as follows: 

1 
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DEFINITIONS 

For the purpose of this complaint, the following definitions apply: 

The terms "open end credit plan" and "credit card" are defined as 
set forth in Sections 1 03(i) and (k), respectively, of the Truth in 
Lending Act, 15 U.S.C. 1602(i) and 1602(1(). 

The terms "card issuer," "consumer," "consumer credit," and 
"credit" are defined as set forth in Sections 226.2(a)(7), (11), (12)~ 
and (14), respectively, of Regulation Z, 12 CFR 226.2(a)(7), 
226.2(a)(11), 226.2(a)(12), and 226.2(a)(14). 

The term "consumer reporting agency" is defined as set forth in 
Section 603(f) of the Fair Credit Reporting Act ("FCRA"), 15 U.S. C. 
1681a(f). , 

. \.. 

PARAGRAPH 1. Respondent The May Department Stores 
Company is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of New York. 
Respondent's office and principal place ofbusiness is located at 611 
Olive Street, St. Louis, Missouri. 

PAR. 2. Respondent has been and is now engaged in the business 
of offering consumer credit to the public and is a creditor and card 
issuer as those terms are defined in the TILA and Regulation Z. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been and are in or affecting commerce, as 
"commerce" is defined in Section 4 of the FTC Act. 

COUNT I 

PAR. 4. Paragraphs one through three are incorporated herein by 
reference. 

PAR. 5. Respondent, from time to time in the normal course of its 
business, acquires other retail sellers of consumer goods or serVices, 
including the existing open end credit plan accounts of those 
businesses. 

PAR. 6. Respondent, in the course of obtaining and converting 
·the open end credit plan accounts of acquired businesses to its own 
open end credit plan accounts, including the conversion of 
Thalhimer's accounts to Hecht Ce.- accounts, performs various 
conversion functions. In this process, respondent, among other acts 
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and practices, engages in the acts and practices alleged in paragraphs 
seven through twelve, inclusive, to wit. 

PAR. 7. Respondent creates a new open end credit plan account 
and issues a new account number in the name of each consumer 
having an open end credit plan account in good standing with the 
retail company acquired by respondent. 

PAR. 8. -Respondent, in the normal course of its business, 
furnishes account information concerning its open end credit plan 
accounts to consumer reporting agencies. 

PAR. 9. In the course of converting open end ~redit accounts of 
acquired retail companies, respondent incorporates items of 
information from the acquired account file into the new account file 
in such a fashion that some entries in the new account file 
inaccurately reflect the status of the account. Such items of 

. information include but are not limited to (1) derogatory information 
pertaining exclusively to activity that occurred on the acquired 
account, . and (2) derogatory information pertaining to events 
antedating the period of obsolescence reflected in Section 605 of the 
FCRA. 

PAR. 10. Respondent fails to record discrete entries within 
individual open end credit plan accounts in such a fashion that the 
entries accurately reflect the status of the account, including but not 
limited to (1) indicating certain identical items of derogatory 
information more than once, and (2) showing relevant dates on items 
of_ inforrriation in such a fashion that those items are reported by 
consumer reporting agencies for periods beyond those permitted by 
Section 605(a) of the FCRA, thus stating or implying, for example, 
that accounts were charged to profit and loss more recently than the 
actual date of charge off. 

PAR. 11. Respondent otherwise fails to convert acquired open 
end credit plan account records accurately to reflect the status of 
individual accounts. 

PAR. 12. Respondent fails to maintain reasonable procedures to 
monitor, measlire, or test its open end credit plan account acquisition, 
conversion, and maintenance systems to assure the accuracy of the 
account information it conveys to ·consumer reporting agencies. 

PAR . .13. Despite the fact that respondent knew or should have 
known that open end credit plan account information· that it 
transmitted to consumer reporting agencies is not accurate, 
respondent failed promptly to correct its computer system or 
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implement procedures adequate to reduce the occurrence or 
reoccurrence of inaccuracies. 

PAR. 14. Respondent on some occasions initiates collection 
activity on purported delinquencies, created in error when respondent 
creates a second account, as alleged in paragraphs six and seven, 
without the knowledge or authorization of consumers, and 
subsequently posts payments and other credits to the incorrect 
account. 

pAR. 15. By and through the acts and practices alleged in 
paragraphs nine through fourteen, and others not specifically set forth 
herein, respondent has caused substantial injury to consumers that is 
not outweighed by countervailing benefits to consumers or 
competition and is not reasonably avoidable by consumers. 

PAR. 16. Therefore, the acts and practices alleged in paragraphs 
nine through fourteen constitute unfair acts or practices in violation 
of Section 5(a) of the FTC Act, 15 U.S.C. 45(a). 

COUNT II 

PAR. 17. Paragraphs one through three are incorporated herein by 
reference. 

PAR. 18. Respondent, in connection with telephone marketing of 
offers of pre-approved open end credit plan accounts, in some cases 
establishes open end credit accounts for consumers who have not 
received or approved the offer or who have specifically declined the 

· offer. .-
PAR. 19. Pursuant to Section 132 of the TILA and Section 

-226.12(a)(2) of Regulation Z, no credit card shall be issued to any 
person except: (1) in response to an oral or written request or 
application for the card; or (2) as a renewal of, or. substitute for, an 
accepted credit card. 

PAR ... 20. By and through the acts and practices alleged in 
paragraph eighteen and others not specifically set forth herein, 
respondent has issued, or caused to be issued, unsolicited credit cards 
to consumers. 

PAR. 21. Therefore, the acts and practices alleged in paragraphs 
eighteen and twenty violate Section 132 of the TILA, 15 U.S.C. 1643, 
and Section 226.12(a) of Regulation Z, 12 CFR 226.12(a). 

Commissioner Starek recused. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed _to present to the Commission for its 
consideration, and which, if issued by the Commission, would charge 
respondent with violations of Section 5(a) of the Federal Trade 
Commission Act and Section 132 of the Truth in Lending Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of the complaint, a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admission by respondent that the law has been violated as alleged 
in such complaint, and waivers and other provisions as required by 
the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Acts, and that complaint should issue stating its 
charges in .that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Proposed respondent May is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York. Respondent's office and principal place of business is 
located at 611 Olive Street, St. Louis, Missouri. 
. 2. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purpose of this order the following definitions apply: 

The terms "open end credit plan," "credit card," and 
"cardholder" are defined as set forth in Sections 103(i), (k), and (m), 
respectively, of the Truth in Lending Act ("TILA"), 15 U.S.C. 
1602(i), 1602(k), and 1602(m). 

The term "consumer reporting agency" is defined as set forth in 
Sections 603(±) of the Fair Credit Reporting Act ("FCRA"), 15 U.S.C. 
1681a(t). 

"Fair Credit Billing Act" refers to Chapter 4, Credit Billing, 15 
U.S.C. 1666 et seq., of the Consumer Credit Protection Act. 

I. 

It is hereby ordered, That respondent, The May Department 
Stores Company, a corporation, its successors and assigns, and its 
officers, agents, representatives, and employees, directly or through 
any corporate subsidiary, division, or other device, do forthwith cease 
and desist from failing to follow reasonable procedures to assure the 
accuracy of the information that respondent maintains with respect to 
cardholder accounts that respondent has acquired or acquires from 
other retail sellers of consumer goods or servi~es and that respondent 
provides to consumer reporting agencies, including but not limited to 
the accuracy of dates of relevant actions. 

II. 

It is further ordered, That, to the extent not already accomplished, 
within ninety (90) days of service of this order, respondent, its 
successors and assigns, shall identify current cardholders on whom, 
since January 1, 1992, respondent has reported incorrectly to any 
consumer reporting agency derogatory information related solely to 
the cardholder's open end .credit plan account with an acquired 
creditor. Respondent shall instruct each such consumer reporting 
agency, in writing, to remove or correct any such derogatory 
information. 
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III. 

It is further ordered, That respondent, its successors and assigns, 
shall, after written notice from a consumer to its Bill Adjustment 
Department in accordance with the Fair Credit Billing Act of a failure 
by_ respondent accurately to ascribe charges, credits, payments, or 
other activity to the correct account, cease collection activity as to the 
disputed amount, either directly or through any third party, on any 
outstanding-balance that is due, in whole or in part, to respondent's 
failure accurately to ascribe charges, . credits, payments, or other 
activity to the ·correc~ account. 

IV. 

It is further ordered, That respondent, its successors and assigns, 
in order to give effect to paragraph III of this order, shall institute 
reasonable procedures to train respondent's collection personnel in the 
obligations of the Fair Credit Billing Act, and to further train 
respondent's collection personnel to inform con·sumers who assert 
billing errors of the correct address of respondent's Bill Adjustment 
Department. · 

v. 

It is further ordered, That respondent, its successors and assigns, 
an_d its officers, agents, representatives, and employees, ·directly or 
through any corporate subsidiary, division, or other device, in 
connection with any open end credit plan, do forthwith cease and 
desist from violating Section 132 of the Truth in Lending Act, 15 
U.S.C. 1642, and Section 226.12 ofRegulation Z, 12 CFR 226.12, by 
issuing a credit card to any_person ~xcept (1) in response to an oral or 
wntten request or application for the card; or (2) as a renewal of, or 
substitute for, ~n accepted credit card . . ·_, '• .· . . ' 

VI. 

· ·It is further ordered, That respondent, its successors and assigns, 
shall maintain for five (5) years and upon request-make available to 
the Federal Trade Cohlmission · for inspection _<~nd copying, 
documents demonstrating compliance with the requirements of this 
order. 
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VII. 

It is further ordered, That respondent, its successors arid assigns, 
shall deliver for five (5) years a copy of this order to all present and 
future personnel, agents, or representatives having responsibilities 
with respect to the subject matter o.fthis order. 

VIII. 

It is further ordered, That respondent, its successors and. assigns, 
shall promptly notify the Commission at least thirty (30) days prior 
to any proposed change in respondent .such as di$solution, 
assignment, or sale resulting in the emergence of a successor 
corporation, the creation or dissolution of subsidiaries or affiliates, or 
any other change in the corporation that may affect compliance 
obligations arising out of the order. 

IX. 

This order will terminate on July 9, 2016, or twenty years from 
the most recent date that the United States or the Federal Trade 
Commission files a complaint (with or without an accompanying 
consent decree) in federal court alleging any violation of the order, 
whichever comes later; provided, however, that the filing of such a 
complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as . 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
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for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

X. 

It is further ordered, That respondent, its successors and assigns, 
shall, within one hundred-and eighty (180) days of the date of service 
of this order, file .with the Federal Trade Commission, Division of 
Enforcement, a report, in writing, setting forth in .detail the manner 
and form in which it has complied with this order. 

Commissioner Starek recused. 
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IN THE MA TIER OF 

THE LOEWEN GROUP INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3677. Complaint, July 29, 1996--Decision, July 29, 1996 

This consent order requires, among other things, a Kentucky-based company to 
divest, within 12 months, one of its three funeral homes in Brownsville, Texas, 
and either a large funeral home in San Benito, Texas, or two smaller funeral 
homes in Harlingen, Texas, to Commission-approved acquirers. If the 
transactions are not completed as. required, the Commission may appoint a 
trustee to divest the properties. 

Appearances 

For the Commission: Thomas B. Carter, Gary D. Kennedy and 
William Baer. 

For the respondents: Deborah Feinstein, Arnold & Porter, 
Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
("FTC Act"), and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission ("Commission"), having reason to 
believe that The Loewen Group Inc., a corporation, and Loewen 
Group International, Inc., a corporation, hereinafter sometimes 
referred to as respondents, have acquired Garza Memorial Funeral 
Home, Inc., a corporation, and Thomae-Garza Funeral Directors, Inc., 
a corporation, in violation of Section 7 of the Clayton Act~ as 
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as-amended, 
15 U.S.C. 45; and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges as follows: 
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I. DEFINITION 

1. For the purposes of this complaint, the following definition 
shall apply: 

"Funeral" means a group of services provided at the death of an 
individual, the focus of which is some fof!!l of commemorative 
ceremony of the life of the deceased at which ceremony the body is 
present; this group of services ordinarily includes, but is not limited 
to: the removal of the body from the place of death; its embalming or 
other preparation; making available a place for visitation and 
viewing, for the conduct of a funeral service, and for the display of 
caskets and outside cases; and the arrangement for and conveyance 
of the body to a cemetery or crematory for final disposition. 

II. THE RESPONDENTS 

2. Respondent The Loewen Group Inc. ("Loewen Group") is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the province of British Columbia, Canada, with 
its office and principal place of business located at 4126 Norland 
Avenue, Burnaby, British Columbia, Canada VSG 3S8. 

3. Respondent Loewen Group International, Inc. ("Loewen Group 
Ihternational") is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Delaware, with its 
office and principal place of business located at 50 East River Center 
Boulevard, Covington, Kentucky. Respondent. Loewen Group 
International is a wholly-owned subsidiary of respondent Loewen 
Group. 

4. At the time of the acquisition, Garza Memorial Funeral Home, 
Inc. ("Garza Memorial") was a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Texas, 
with its office and principal place of business. located at 1025. East 
Jackson Street, Brownsville, Texas. . 

5. At the time of the acquisition, Thomae-Garza Funeral 
Directors, Inc. ("Thomae-Garza") was a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Texas, with its office and principal place of business located 
at 395 South Houston, San Benito, Texas. 

6. Loewen Group, Loewen Group International, Garza Memorial, 
and Thomae-Garza are, and at all times relevant herein have been, 

.· 
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engaged in commerce, as "commerce" is defined in Section 1 of the 
Clayton Act, as amended, 15 U.S.C. 12, and are corporations whose _ 
businesses are in or affecting commerce, as "commerce" is defined in 
Section 4 of the FTC Act, as amended, 15 U.S.C. 44. 

III. THE ACQUISITIONS 

7. On or about October 28, 1991, Loewen Group through its 
wholly-owned subsidiary Loewen Group International acquired 100% 
of the voting securities of Garza Memorial. 

8. On or about July 17, 1992, Loewen Group through its wholly
owned subsidiary Loewen Group International acquired 100% of the 
voting securities of Thomae-Garza. 

IV. THE RELEVANT MARKETS 

9. For purposes of this complaint, the,relevant line of commerce 
in which to analyze the effects of the acquisitions of Garza Memorial 
and Thomae-Garza is the provision of funerals. 

10. For purposes of this complaint, the relevant section of the 
country in which to analyze the effects of the acquisition of Garza 
Memorial is Brownsville, Texas, and its immediate environs; and the 
relevant section of the country in which to analyze the effects of the 
acquisition ofThomae-Garza is Harlingen/San Benito, Texas, and its 
immediate environs. 

11 . The relevant markets set forth in paragraphs nine and ten are 
concentrated, whether me~sured by the Herfmdahl-Hirschmann Index 
or by two-firm and four-firm concentration ratios. 

12. Entry into the relevant markets set forth in paragraphs nine 
and ten is difficult. 

13. In the relevant markets, Loewen Group International and 
Garza Memorial were actual competitors in the provision of funerals, 
and Loewen Group International and Thomae-Garza were actual 
competitors in the provision of funerals. 
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V. EFFECT OF THE ACQUISITIONS 

14. The effect of the acquisitions has been to substantially lessen 
competition in the relevant markets in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S. C. 18, and Section 5 of the FTC 
Act, as amended, 15 U.S.C. 45, in the following ways, among others: 

a. By eliminating actual competition between Loewen Group 
International and Garza Memorial, and between Loewen Group 
International and Thomae-Garza; 

b. By increasing the likelihood of collusion in the relevant 
markets; and 

c. By increasing the likelihood that Loewen Group International 
will unilaterally exercise market power in Brownsville, Texas, and its 
immediate environs. 

VI. VIOLATIONS CHARGED 

15. The acquisitions described in paragraphs seven and eight 
constitute violations of Section 7 of the Clayton Act, as amended, 15 
U.S.C. 18, and Section 5 of the FTC Act, as amended, 15 U.S .C. 45. 

Chairman Pitof~ky recused. 

DECISION AND ORDER 

,. The Federal Trade Commission ("Commission") having initiated 
an 'investigation of certain acts and practices of the respondents 
named in the caption hereof, and the respondents having been 
furnished thereafter with a copy of a draft of complaint which the 
Dallas Regional Office proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of Section 5 of the Federal Trade 
Commission Act, as amended, and Section 7 of the Clayton Act, as 
amended; and · 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as allegecfin 
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such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Conunission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated said Acts, and that a complaint should issue stating its· 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such ·agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the . following jurisdictional 
findings and enters the following order: 

1. Respondent The Loewen Group Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
province of British Columbia, Canada, with its office and principal 
place ofbusiness located at 4126 Norland Avenue, Burnaby, British 
Columbia, Canada V5G 3S8. 

2. Respondent Loewen Group International, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State ofDelaware, with its office and principal place of 
business located at 50 East River Center · Boulevard, Covington, 
Kentucky. Proposed respondent Loewen Gro._up International, Inc. is . 
a wholly-owned subsidiary of The Loewen Group Inc. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORl)ER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Loewen" means The Loewen Group Inc. and Loewen Group 
International, Inc., their directors, officers, employees, agents and 
representatives, · predecessors, successors and assigns, their 
subsidiaries, divisions, groups and affiliates controlled by Loewen, 
and the respective directors, officers, employees, agents, 
representatives,_ successors and assigns of each. 
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B. "Funeral" means a group of services ·provided at the death of 
an individual, the focus of which is some form of commemorative 
ceremony of the life of the deceased at which ceremony the body is 
present; this group of services ordinarily includes, but is not limited . . 

to: the removal of the body from the place of death; its embalming· or 
other preparation; making available . a place for yisitation and 
viewing, for the c<;mduct of a funeral service, and for the display of 
caskets and outside cases; _and. the arrangement for and conveyance 
of the body to a cemetery or crematory for final disposition. 

C. "Funeral establishment" me.ans any facility that provides 
funerals. 

D. "Properties to be divested" means all of the assets, properties, 
business and goodwill, tangible and intangible, utilized by: (a) either 
Thomae-Garza Funeral Directors, Inc. or both Pitts, Kriedler-Ashcraft 
Funeral Directors, Inc. and Garza-Elizondo Funeral Directors in · 
Cameron County, Texas; and (b) either Garza Memorial Funeral 
Home, Inc., Paragon Trev4J.o Funeral Home, Inc., or Darling-Mouser 
Funeral Home, Inc. in Cameron County, Texas; including,. but not 
limited to: 

1. All right, title arid interest in and to owned or leased real 
property, together with appurtenances, licenses and permits; 

2. All machinery, fixtures, equipment, furniture, tools and other 
tangible personal property; 

3. All right, title and interest in the trade name of any funeral 
establishment; · 

4. All right, title and interest in the books, records and files 
pertinent to the properties to be divested; 

5. Vendor lists, management information systems, software, 
catalogs, sales promotion literature, and advertising materials; and 

6. All right, title, and interest in and to the contracts entered into 
in the ordinary course of business with customers (together with 
associated bids and performance bonds), suppliers, sales 
representatives, distributors, . agents, personal property lessors, 
personal property lessees, licensors, licensees, consignors, and 
consignees. 
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II. 

It is further ordered, That: 

A. Within twelve (12) months after the date this o~der becomes 
fmal, Loewen shall divest, absolutely and in good faith, the properties 
to be divested. The properties to be divested are to be divested <?~ly 
to an acquirer or acquirers that receive the prior approval · of the 
Commission, and only in a manner that receives the prior approval of 
the Commission. The purpose of the divestitures required by this 
order is to ensure the continued use of the properties to be divested as 
ongoing viable enterprises providing funerals and to remedy the 
lessening of competition alleged in the Commission's complaint. 

B. Pending divestiture of the properties to be divested, Loewen 
shall maintain the viability and marketability of the properties to be 
divested and shall not cause or permit the destruction, · removal, or 
impairment of any assets or business of the propert;ies to be divested, 
except in the ordinary course of business and exc~pt for ordinary 
wear and tear. 

III. 

It is further ordered, That: 

A. If Loewen has not divested, absolutely and in good faith and . 
with the Commission's prior approval, the properties to be divested 
as required by paragraph II of this. order within twelve (12) months 
after the date this order becomes finai, the Commission may appoint 
a trustee to divest the properties to be divested. In the event . the 
Commission or the Attorney General brings. an action pursuant to 
Section 5(1) of the Federal Trade Commission Act, 15 U.S. C. 45(1), 
or any other statute enforced by the Commission, Loewen shall 
consent to the appointment of a trustee in such action. Neither the 
appointment of a trustee nor a decision not to appoint' ~ trustee under 
this paragraph shall preclude the Commission ox the_ Attorney General 
from seeking civil penalties or any other ·relief available to it, 
including a court-appointed trustee, pursuant to Section 5(1) ofthe 
Federal Trade Coii1111ission Act, or any .other statute enforced by the 
Commission, for any failure by Loewen to comply with this order. 
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B. If a trustee is appointed by the Commission or a court pursuant 
to paragraph liLA of this order, Loewen shall consent to the 
following terms and conditions regarding the trustee's powers, 
authorities, duties and responsibilities: 

1. The Commission shall select the trustee, subject to the consent 
of Loewen, ·which consent shall not be unreasonably withheld. The 
trustee shall be a person with experience and expertise in acquisitions 
and divest~tures. If Loewen has not opposed, in writing, the selection 
of any proposed trustee within ten (1 0) days after notice by the staff 
of the Commission to Loewen of the identity of any proposed trustee, 
Loewen shall be deemed to have consented to the selection of the 
proposed trustee. 

2. SubJect to the prior approval of the Commission, · the trustee 
shall have the exclusive power and authority to divest the properties 
to be divested. · · · 
. · 3. The trustee shall have the power artd authority to abrogate any 
contract or agreement between Loewen and any individual which 
restricts,' limits or' otherwise impairs the ability of such individual to 
purchase the properties to be divested or to become a director, officer, 
employee, agent or representative of any acquirer of the properties to 
be divested. 

4. Within ten (1 0) days after appointment of the trustee, and 
subject to the prior approval of the Commission and, in the case of a 
court-appointed trustee, of the court, Loewen shall execute a trust 
agreement that transfers to the trustee all rights and powers necessary 
to permit the trustee to effect the divestitures required by this order. 

5. The trustee shall have twelve (12) months from the date the 
Commission approves the-trust agreement described in paragraph 
III.B.4 to accomplish the divestitures, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
tWelve-month period the trustee has submitted a plan of divestitur~ or 
believes that divestiture can be accomplished within a reasonable 
time, the divestiture period may be extended by the Commission, or 
in the case of a court-appointed trustee, by the court; provided, 
however, that the Commission may extend the divestiture period only 
two (2) times. 

6: The trustee shall hav~ full and complete access to the 
personnel, books, records and facilities relating to the properties to be 
divested, or any other relevant information, as the trustee may 
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request. Loewen shall develop such fmancial or other information a~ 
such trustee may request and shall cooperate with the trustee. 
Loewen shall take no action to interfere with or impede the trustee's 
accomplislunent of the divestitures. Any delays in divestiture caused 
by Loewen shall extend the time for divestiture under this paragraph 
in an amount equal to the delay, as determined by the Commission or 
for a court-appointed truste·e, the court. 

7. The trustee shall use his or her best efforts to negotiate the most 
favorable price and terms available in each contract that is submitted 
to the Commission, subject to Loewen's absolute and unconditional 
obligation to divest at no minimum price. The divestitures shall be 
made . in the manner and to the acquirer or acquirers as set out in 
paragraph II of this order; provided, however, if the. trustee receives 
bona fide offers from more than one acquiring entity, and if the 
Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities 
selected by Loewen from among those approved by the Commission. 

8. The trustee shall serve, without bond .or other security, at the 
cost and expense ofLCiewen, on such reasonable and customary terms 
and conditions as the Commission or the court may set. The trustee 
shall have authority to employ, at the cost and expense of Loewen, 
such consultants·, accountants, attorneys, investment bankers, 
bu~iness brokers, appraisers, and other represe~tatives and assistants 
as are reasonably necessary to carry out the trustee's duties and 
responsibilities. The trustee shall account for all monies derived from 
the divestitures and all expenses· incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for ·his· or her 
s·ervices, all remaining monies shall be paid at the direction of 
Loewen and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in a significant part on a 
commission arrangement contingent on the trustee's divesting the 
properties to be divested. . 

9. Loewen shall _indemnify the trustee and hold the trustee 
harmless against any losses, clai~s, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees· of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
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misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

1 0. If the ·trustee ceases to act or fails to act diligeritl y, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph Ill. A of this order. 

11. The Commission. or, in the case of a court-appointed trust.ee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary <;>r 
appropriate to accomplish the divestitures required by this order. 

. 12. The trustee shall have no obligation or authority to operate or 
n1aintain the properties to be_divested. · 

13. The trustee shall report in writing to Loewen and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period often (10) years from the 
date this order becomes final, Loewen shall not, witho"ut providing 
advance Written notification to the Commission, drrectly or indirectly, 
through subsidiaries, partnerships, or otherwise: 

A. Acquire any stock, share capital, 'equity, orother interest in any 
concern, corporate or non-corporate, erigaged at the time of such 
acquisition, or within the tw~ years preceding such acquisition, in the 
provision of funerals in Cameron County, Texas or within fifteen (15) 
miles of the Cameron County, Texas line; or 

B. Acquire any assets used for or used in t~e previous two years 
for (and still suitable for use for) funeral establishments in Cameron 
County, Texas or within fifteen (15) miles of the Cameron County, 
Texas line. 

Said notifi~ation shall be given on the Notification and Report 
Form set forth in the Appendix to Part 803 ofTitle 16 of the Code of 
Federal Regulations as amended (hereinafter referred. to as "the 
Notification"), and shall be prepared and transmitted in accordance 
with the requirements ofthat part, except that no filing fee will be 
required for any such notification, notification shall be filed with the 
Office of the Secretary of the Commission, notification need not be 
made to the United States Department of Justice, and notification is 
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required only of Loewen and not of any other party to the transaction. 
Loewen shall provide the Notification to the Commission at least 
thirty (30) days prior to acquiring any such interest (hereinafter 
referred to as· the "first waiting period"). If, within the first waiting 
period, representatives of the Commission make a written request for 
additional information, Loewen shall not consummate the acquisition 
mitil twenty (20) days after substantially complying with such request 
for additional information. Early termination of the waiting periods 
in this paragraph may be requested and, where appropriate, granted 
by letter from the Commission's Bureau of Competition. 

Provided, however, that prior notification shall not be required by 
this paragraph IV of this order for: 

1. The construction or development by Loewen of a new funeral 
establishment; or 

2. Any transaction for which notification is require~ to be made, 
and has been made, pursuant to Section 7 A of the Clayton Act, 15 
U.S .C. 18a. 

v. 

It is further ordered, That: 

A. Within sixty ( 60) days after the date this order becomes final 
and every sixty ( 60) days thereafter until Loewen has fully complied 
with the provisions of paragraphs II or III of this order, Loewen shall 
submit to the Commission a verified written report setting forth in 
detail the manner and form in which it intends to comply, is 
complying, and has complied with paragraphs II and III of this order. 
Loewen shall include in its compliance reports, among other things 
that are required from time to time, a full description of the efforts 
being made to comply with paragraphs II and III of the order, 
including a de~cription of all substantive contacts or negotiations for 
the divestitures and the identity of all parties contacted. Loewen shall 
include in its compliance reports copies of all written 
communications to and from such parties, all internal memoranda, 
and all reports and recommendations concerning divestiture. 

B. One (1) year from: the dat~ this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
becomes final, and at other times as the Commission may require, 
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Loewen shall file a verified written report with the Commission 
setting forth in detail the manner and form inwhich it has complied 
and is 'complying with paragraph IV of this order. Such reports shall 
include, but not be limited to, a listing by name and location of all 
acquisitions of funeral establishments in the United States located 
within forty ( 40) miles of a funeral establishment owned by Loewen 
at the time of the acquisition, including but not limited to acquisitions 
due to default, foreclosure proceedings or purchases in foreclosure, 
made by Loewen during the twelve (12) months preceding the date 
of the report. 

VI. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, Loewen shall notify the Commission 
at least thirty (30) days prior to any proposed change in its 
organization, such as dissolution, assignment or sale resulting in the 
emergence of a successor, or the creation or dissolution of 
subsidiaries or any other change that may affect compliance 
obligations arising out of this order. 

VII. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, subject to any legally recognized 
privilege, and upon written request with reasonable notice to Loewen 
made to its principal offices, Loewen shall permit any duly authorized 
representative or representatives of the Commission: 

A. Access, during the office hours of Loewen and in the presence 
of counsel, to inspect and copy . all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the 
possession or under the control of Loewen relating to any matters 
contained in this order; and 

B. Upon five (5) days' notice to Loewen and without restraint or 
interference therefrom, to interview officers or employees of Loewen, 
who may have counsel present, regarding such matters. 

Chairman Pitofsky recused. 
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IN THE MA TIER OF 

THE LOEWEN GROUP INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3678. Complaint, July 29, 1996--Decision, July 29, 1996 

This consent order requires, among other things, a Kentucky-based company to 
divest, within nine months, a funeral home in Castlewood, Virginia to a 
Commission-approved acquirer. If the transaction is not completed as required, 
the Commission may appoint a trustee to divest the property. 

Appearances 

For the Commission: Gary D. Kennedy and James R. Golden. 
For the respondents: Deborah Feinstein, Arnold & Porter, 

Washington, D.C. · 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
("FTC Act"), and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission ("Commission"), having reason to 
believe that The Loewen Group Iric., a corporation, and Loewen 
Group International, Inc., a corporation, hereinafter sometimes 
referred to as respondents, have entered into an agreement with 
Heritage Family Funeral Services, Inc., a corporation, that violates 
said Act; that through the agreement respondents have agreed to 
acquire Heritage Family Funeral SerVices, Inc. and that such 
acquisition, if consummated, would violate Section 7 of the Clayton 
Act and Section 5 of the FTC Act; and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges as 
follows: 

I. DEFINITION 

1. For the purposes of this complaint, the following definition 
shall apply:- · 
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"Funeral" means a group of services provided at the death of an 
individual, the focus of which is some form of commemorative 
ceremony of the life of the deceased at which ceremony the body is 
present; this group of services ordinarily includes, but is not limited 
to: the removal of the body from the place of death; its embalming 
or other preparation; making available a place for visitation and 
viewing, for the conduct of a funeral service, and for the display of 
caskets and outside cases; and the arrangement for and conveyance 
of the body to a cemetery or crematory for final disposition. 

11. THE RESPONDENTS 

2. Respondent The Loewen Group Inc. ("Loewen Group") is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the province of British Columbia, Canada, with 
its office and principal place of business located at 4126 Norland 
Avenue, Burnaby, British Columbia, Canada V5G 3S8. 

3. Respondent Loewen Group International, Inc. ("Loewen Group 
International"), is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Delaware, 
with its office and principal place ofbusiness located at 50 East River 
Center Boulevard, Covington, Kentucky. Respondent Loewen Group 
International is a wholly-owned subsidiary of Respondent Loewen 
Group. 

4. Loewen Group and Loewen Group International are, and at all 
times relevant herein have been, engaged . in commerce, as 
"commerce" is defmed in Section 1 of the Clayton Act, as amended, 
15 U.S.C. 12, and are corporations whose businesses are in or 
affecting commerce, as "commerce" is defined in Section 4 of the 
FTC Act, as amended, 15 U.S.C. 44. 

III. ACQUIRED COMPANY 

5. Heritage Family Funeral Services, Inc. ("Heritage"), is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Tennessee, with its office and 
principal place of business located at 300 Broad Street, Citizens 
Plaza, Suite 300 Elizabethton, Tennessee. 

6. Heritage is, and at all times relevant herein has been, engaged 
in commerce, as "commerce" is defined in Section 1 of the Clayton 
Act, as amended, 15 y.s.c. 12, and is a corporation whose business 
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is in or affecting commerce, as "commerce" is defined in Section 4 of 
the FTC Act, as amended, 15 U.S.C. 44. 

IV. THE PROPOSED ACQUISITION 

7. On or about January 26, 1993, Loewen Group through its 
wholly-owned subsidiary Loewen Group International entered into an 
agreement with Heritage to acquire 160% of the voting securities of 
Heritage. ' 

V. THE RELEVANT MARKET 

8. The relevant line of commerce in which to analyze the 
proposed acquisition of Heritage is the provision of funerals. 

9. The relevant section of the country in which to analyze the 
proposed acquisition is Castlewood, Virginia, and its immediate 
environs ("Castlewood area"). 

10. The relevant market set forth in paragraphs eight and nine is 
concentrated, whether measured by the Herfindahl-Hirschmann Index 
or by two-firm concentration ratios. 

11. Entry into the market is difficult. 
12. In the relevant market, both Loewen Group International and 

Heritage own funeral establishments and are actual competitors in the 
provision of funerals. Heritage is the largest firm, and Loewen Group 
International is the only other firm providing funerals in the 
Castlewood area. 

VI. EFFECT OF THE ACQUISITION 

13. The effect of the acquisition may be substantially to lessen 
competition in the relevant market in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC 
Act, as amended, 15 U.S.C. 45, in the following ways, among others: 

a. By eliminating actual competition between Loewen Group 
International and Heritage; and 

b. By creating a monopoly in the relevant market. 
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VII. VIOLATION CHARGED 

14. The agreement described above in paragraph seven constitutes 
a violation of Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45, and the acquisition described above, if 
consummated, would violate Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 ofthe FTC Act, i!_S amended, 
15 u.s.c. 45. 

Chairman Pitofsky recused. 

DECISION AND ORDER 

The Federal Trade Commission ("Commission") having initiated 
an investigation of certain acts and practices of the respondents 
named in the caption hereof, and the respondents . having been 
furnished thereafter with a copy of a draft of complaint which the 
Dallas Regional Office proposed to ·present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of Section 5 of the Federal Trade 
Commission Act, as amended, and Section 7 of the Clayton Act, as 
amended; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the facts as all~ged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the· Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 

· have violated said Acts, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure prescribe~ in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: - . 
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1. Respondent The Loewen Gro11p Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
province of British Columbia, Canada, with its office and principal 
place ofbusiness located at 4126 Norland Avenue, Burnaby, British 
Columbia, Canada V5G 3S8. 

2. Respondent Loewen Group International, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its office and principal place of 
business lo~ated at 50 East River Center Boulevard, Covington, 
Kentucky. Proposed respondent Loewen Group International, Inc. is 
a wholly-owned subsidiary of The Loewen Group Inc. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That as used in this order, the following definitions 
shall apply: 

A. ''Loewen" means The Loewen Group Inc. and Loewen Group 
International, Inc., their directors, officers, employees, agents and 
representatives, predecessors, successors and assigns, their 
subsidiaries, divisions, groups and affiliates controlled by Loewen, 
and the respective directors, officers, employees, agents, 
representatives, successors and assigns of each. 

B. "Funeral" means a group of services provided at the death of 
an individual, the focus of which is some form of commemorative 
ceremony of the life of the deceased at which· ceremony the body is 
present; this group of services ordinarily includes, but is not limited 
to: the removal of the body from the place of death; its embalming 
or other preparation; making available a place for visitation and 
viewing, for the conduct of a funeral service, and for the display of 
caskets and outside cases; and the arrangement for and conveyance 
of the body to a cemetery or crematory for final disposition. 

C. "Funeral establishment" means any facility that" provides 
funerals. 

D. "Property to be divested" means all of the assets, properties, 
business and goodwill, tangible and intangible, utilized by the 
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Castlewood Funeral Home located on Highway 58 in Castlewood, 
Virginia, including, but not limited to: 

1. All right, title and interest in and to owned or leased real 
property, together with appurtenances, licenses and permits; 

2. All machinery, fixtures, equipment, furniture, tools and other 
tangible personal property; 

3. All right, title and interest in the trade name of any fun~ral 
establishment, provided that the trade name "Heritage" need not be 
divested; 

4. All right, title and interest in the books, records and files 
pertinent to the property to be divested; 

5. Vendor lists, management information systems, software, 
catalogs, sales promotion literature, and advertising materials; and 

6. All right, title, and interest in and to the contracts entered into 
in the ordinary course of business with customers (together with 
associated bids and performance bonds), suppliers, sales 
representatives, distributors, agents, personal property lessors, 
personal property lessees, licensors, licensees, consignors, and 
consignees. 

II. 

It is further ordered, That: 

A. Within nine (9) months after Loewen acquires the property to 
be divested, Loewen shall divest, absolutely and in good faith, the 
property to be divested. The property to be divested is to be divested 
only to an acquirer or acquirers that receive the prior approval of the 
Commission, and only in a manner that receives the prior approval of 
the Commission. The purpose of the divestiture required by this 
order is to ensure the continued use of the property to be divested as 
an ongoing viable enterprise providing funerals and to remedy the 
l~ssening of competition alleged in the Commission's complaint. 

B. Pending divestiture of the _property to be divested, Loewen 
shall maintain the viability and marketability of the property to be 
divested and shall not .cause or permit the destruction, removal, or 
·impairment of any assets or business of the property to be divested, 
except in the ordinary course of business and except for ordinary 
wear and tear. 
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C. Loewen shall comply with the Agreement to Hold Separate, 
attached hereto and made a part hereof as Appendix I. Said agreement 
shall continue in effect until Loewen has divested the property to be 
divested or until such other time as the Agreement to Hold Separate 
provides. 

III. 

It is further ordered, That: 

A. If Loewen has not divested, absolutely and in good faith and 
with the Commission's prior approval, the property to be divested as 
required by paragraph II of this order within nine (9) months after 
Loewen has acquired the property to be divested, the Commission 
may appoint a trustee to divest the property to be .d.ivested. In the 
event the Commission or the AttQrney General brings an action 
pursuant to Section 5(1) of the Federal Trade Commission Act, 15 
U.S.C. 45(1), or any other statute enforced by the Commission, 
Loewen shall consent to the appointment of a trustee in such action. 
Neither the appointment of a trustee nor a decision not to appoint a 
trustee under this paragraph shall preclude the Commission or the 
Attorney General from seeking civil penalties or any other relief 
available to it, including a court-appointed trustee, pursuant to 
Section 5(1) of the Federal Trade Commission Act, or any other 
statute enforced by the Commission, for any failure by Loewen to 
comply with this order. 

B. If a trustee is appointed by the Commission or a court pursuant 
to paragraph III.A of this order, Loewen shall consent to the 
following terms and conditions regarding the trustee's powers, 
authorities, duties and responsibilities: 

1. The Commission shall select the trustee, subject to the consent 
of Loewen, which consent shall not be unreasonably withheld. The 
trustee shall be a person with experience and expertise in acquisitions · 
and divestitures. If Loewen has not opposed, in writing, the selection 
of any proposed trustee within ten (10) days after notice by the staff 
of the Commission to Loewen of the identity of any proposed trustee, 
Loewen shall be deemed to have consented to the ·selection of the 
proposed trustee. 
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2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the property to 
be divested. 

3. The trustee shall have the power-and authority to abrogate any 
contract or agreement between Loewen and any i{ldividual which 
restricts, limits or otherwise impairs the ability of such individual to 
purchase the property to be divested or to become a director, officer, 
employee, agent or representative of any acquirer of the property to 
be divested. 

4. Within ten (1 0) days after appointment of the trustee, and 
subject to the prior approval of the Commission and, in the case of a 
court-appointed trustee, of the court, Loewen shall execute a trust 
agreement that transfers to the trustee all rights and powers necessary 
to permit the trustee to effect the divestiture required by this order. 

5. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.4 to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve-month period the trustee has submitted a plan of divestiture or 
believes that divestiture can be accomplished within a reasonable 
time, the divestiture period may be extended by the Commission, or 
in the case of a court-appointed trustee, by the court; provided, 
however, that the Commission may extend the divestiture period only 
two (2) times. 

6. The trustee shall have full and complete access to the 
personnel, books, records and facilities relating to the property to be 
divested, or any other relevant information, as the trustee may 
request. Loewen shall develop such financial or other information as 
such trustee may request and shall cooperate with the trustee. 
Loewen shall take no action to interfere with or impede the trustee's 
accomplishment of the divestiture. Any delays in divestiture caused 
by Loewen shall extend the time for divestiture under this paragraph 
in an amount equal to the delay, as determined by the Commission or 
for a court-appointed trustee, the court. 

7. The trustee shall use his or her best efforts to negotiate the most 
favorable price and terms available in each contract that is submitted 
to the Commission, subject to Loewen's Cl:bsolute and unconditional 
obligation to divest at no minimum price. The divestiture shall be 
made in the manner and to the acquirer or acquirers as set out in 
paragraph II of this order; provided, however, if the trustee receives 
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bona fide offers from more than one acquiring entity, and if the 
Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities 
selected by Loewen from among those approved by the Commission. 

8. The trustee shall serve, without bond or other security, at the 
cost and expense of Loewen, on such reasonable and customary tetins 
and conditions as the Commission or the court may set. The trustee 
shall have authority to employ, at the cost and expense of Loewen, 
such consultants, accountants, attorneys, investment bankers, 
business brokers, appraisers, and other representatives and assistants 
as are reasonably necessary to carry out the trustee's duties and 
responsibilities. The trustee shall account for all monies derived from 
the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 
Loewen and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in a significant part on a 
commission arrangement contingent on the trustee's divesting the 
property to be divested. 

9. Loewen shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that-such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

10. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph Ill. A of this order. 

11. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

12. The trustee shall have no obligation or authority to operate or 
maintain the property to .be divested. 
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13. The trustee shall report in writing to Loewen and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, Loewen shall not, without providing 
advance written notification to the Commission, directly or:- indirectly, 
through subsidiaries, partnerships, or otherwise: 

A. Acquire any stock, share capital, equity, or other interest in any 
concern, corporate or non-corporate, engaged at the time of such 
acquisition, or within the two years preceding such acquisition, in the 
provision of funerals in Russell County, Virginia or within fifteen 
(15) miles of the Russell County, Virginia line; or 

B. Acquire any assets used for or used in the previous two years 
for (and still suitable for use for) funeral establishments in Russell 
County, Virginia or within fifteen (15) miles of the Russell County, 
Virginia line. 

Said notification shall be given on the Notification and Report 
Form set forth in the Appendix to Part 803 ofTitle 16 of the Code of 
Federal Regulations as amended (hereinafter referred to as "the 
Notification"), and shall be prepared and transmitted in accordance 
with the requirements of that part, except that no filing fee will be 
required for any such notification, notification shall be filed with the 
Office of the Secretary of the Commission, notification need not be 
made to the United States Department of Justice, and notification is 
required only of Loewen and not of any other party to the transaction. 
Loewen shall provide the Notification to the Commission at least 
thirty (30) days prior to acquiring any such interest (hereinafter 
referred to as the "first waiting period"). If, within the first waiting 
period, representatives of the Commission make a written request for 
additional information, Loewen shall not consummate the acquisition 
until twenty (20) days after substantially complying with such request 
for additional information. Early termination of the waiting periods 
in this paragraph may be requested and,. where appropriate, granted 
by letter from the Commission's Bureau of Competition. 
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Provided, however, that prior notification shall not be required by 
this paragraph IV of this order for: 

1. The construction or development by Loewen of a new funeral 
establishment; or 

2. Any transaction for which notification is required to be made, 
and has been made, pursuant to Section 7 A of the Clayton Act, 15 
U.S.C. 18a. 

v. 

It is further ordered, That: 

A. Within sixty ( 60) days after the date this order becomes final 
and every sixty ( 60) days thereafter until Loewen has fully complied 
with the provisions of paragraphs II or III of this order, Loewen shall 
submit to the Commission a verified written report setting forth in 
detail the manner and form in which it intends to comply, is 
c.9mplying, and has complied with paragraphs II and ill of this order. 
Loewen shall include in its compliance reports, among other things 
that are required from time to time, a full descnption of the efforts 
being made to comply with paragraphs II and III of the order, 
including a description of all substantive contacts or negotiations for 
the divestiture and the identity-of all parties contacted. Loewen shall 
include in its compliance reports copies of all written 
communications to and from such parties, all internal memoranda, 
and all reports .and recommendations co1_1ceming divestiture. 

B. One (1) year from the date this order becomes final, annually 
for the next nine (9) yeats on the anniversary of the date this order 
becomes final, and at other times as the Cominission may require, 
Loewen shall file a verified written report with the Commission 
setting forth in detail the manner and form in which it has complied 
and is complying with paragraph IV of this order. Such reports shall 
include, but not .be limited to, a listing by name and location of all 
acquisitions of funeral establishments in the United States located 
within fortY ( 40) miles of a funeral establishment owned by Loewen 
at the time of the acquisition, including but not limited to acquisitions 
due to default, foreclosure proceedings or purchases in foreclo.sure, 
made by Loewen during the twelve (12) months preceding the date 
of the report. 
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VI. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, Loewen shall notify the Commission 
at least thirty (30) days prior to any prop,osed_ change in its 
organization, such as dissolution, assignment or sale resulting in the 

_ emergence of a successor, or the creation or dissolution of 
subsidiaries, or any other change that may affect compliance 
obligations arising out of this order. 

VII., 

It is further ordered, That, for the purpose of determining or 
securing compliance vyith this order, subJect" to any legally recognized 
privilege, and upon written request with reasonable notice to Loewen 
made to its principal offices, Loewen shall permit any duly authorized 
representative or representatives of the Commission: 

A. Access, during the office hours of Loewen and in the presence 
of counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the 
possession or under the control of Loewen relating to any matters 
contained in this order; and 

B. Upon five (5) days' notice to Loewen and without restraint or 
interference therefrom, to interview officers or employees of Loewen, 
who may have counsel present, regarding such matters. · 

Chairman Pitofsky recused. 

APPENDIX I 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate (the "Agreement") is by and 
between The Loewen Group Inc. ("Loewen Group"), a corporation 
organized and existing under the laws of the province of British 
Columbia, Canada, with its office and principal place of business 
located at 4126 Norland Avenue, Burnaby, British Columbia, Canada 

./ . 
V5G 3S8; Loewen Group International, Inc. ("Loewen Group 
International")~ a wholly-owned subsidiary of Loewen Group, which 
is a corporation organized and existing under the laws of the State of 
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Delaware, with its office and principal place of business located at 50 
East River Center Boulevard, Covington, Kentucky; and the Federal 
Trade Commission (the "Commission"), an independent agency of 
the United States Government, established under the Federal Trade 
Commission Act of 1914, as amended, 15 . U.S.C. 41 , et seq. 
(collectively, the "Parties"). 

PREMISES 

Whereas, on or about January 26, 1993, Loewen Group through 
its wholly-owned subsidiary Loewen Group International entered into 
an Agreement with Heritage Family Funeral Services, Inc. 
("Heritage"), in which Loewen Group International agreed to acquire 
Heritage (the "Acquisition"); and 

Whereas, both Heritage and Loewen Group International own 
funeral establishments that provide funerals to consumers; and 

Whereas, the Commission is now investigating the Acquisition to 
determine if the Acquisition would violate any of the statutes 
enforced by the Commission; and 

Whereas, if the Commission accepts the Agreement Containing 
Consent Order (the "Loewen/Heritage Consent Agreement"), the 
Commission must place the Loewen/Heritage Consent Agreement on 
the public record for public comment for a period of at least sixty ( 60) 
days and may subsequently withdraw such acceptance pursuant to the 
provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached preserving the status quo ante and holding separate the 
assets and business of the property to be divested pursuant to 
paragraph II . (hereinafter "Hold Separate Assets") of the 
Loewen/Heritage Consent Agreement and the order, once it is final -
("Consent Order") until the divestiture contemplated by the Consent 
Order has been made, divestiture resulting from any proceeding 
challenging the legality of the Acquisition might not be possible or 
might be less than an effective remedy; and 

Whereas, the purposes of this Agreement, the Loewen/Heritage 
Consent Agreement, and the Consent Order are to: 

(1) Preserve the Hpld Separate Assets as a viable independent 
busjness pending the divestiture described in the Loewen/Heritage 
Consent Agreement and Consent Order; 
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(2) Preserve the Commission's ability to require the divestiture of 
the funeral establishment required by the Consent Order; and 

(3) Remedy any anticompetitive aspects of the Acquisition; and 

Whereas, Loewen Group's and Loewen Group International's 
entering ~nto this Agreement shall in no way be construed as an 
admission by Loewen Group and Loewen Group International that 
the Acquisition is illegal; and 

Whereas, Loewen Group and Loewen Group International 
understand that no act or transaction contemplated by this Agreement 
shall be deemed immune or exempt from the provisions of the 
antitrust laws or the Federal Trade Commission Act by reason of 
anything contained in this Agreement. 

Now, therefore, the Parties agree, upon the understanding that the 
Commission has not yet determined whether the Acquisition will be 
challenged, and in consideration of the Commission's agreement that, 
at the time it accepts the Consent Order for public comment, it will 
grant early termination of the Hart-Scott-Rodino waiting period, as 
follows: 

1. Loewen Group and Loewen Group International agree to 
execute and be bound by the attached Loewen!Heritage Consent 
Agreement. 

2. Loewen Group and Loewen Group International shall hold the 
Hold Separate Assets separate and apart from the date this Agreement 
is accepted until the first to occur of: 

a. Three (3) business days after the Commission withdraws its 
acceptance of the Loewen!Heritage Consent Agreement pursuant to 
the provisions of Section 2.34 of the Commission's Rules; or 

b. The day after the divestiture required by the consent order is 
accomplished. 

3. Loewen Group's and Loewen Group International's obligation 
to hold the Hold Separate Assets separate and apart shall be on the 
following terms and conditions: 

a. The Hold Separate Assets, as they are presently constituted, 
shall be held separate and apart and shall be operated independently 
of Loewen Group and Loeweq. Group International except to the 
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extent that Loewen Group and Loewen Group International must 
exercise direction and control over the Hold Separate Assets to assure 
compliance with this Agreement, the Loewen/Heritage Consent 
Agreement, or the Consent Order. 

b. Except as provided herein and as is necessary to assure 
compliance with this Agreement, the Loewen/Heritage Consent 
Agreement, and the Consent Order,- Loewen Group and Loewen 
Group International shall not exercise direction or control over, or 
influence directly or indi~ectly, the Hold Separate Assets or any of 
their operations or business. 

c . Loewen Group and Loewen Group International shall cause the 
Hold Separate Assets to continue using their present name and trade 
name, and shall maintain and preserve the viability and marketability 

· of the Hold Separate_ Assets and shall not sell, transfer, encumber 
(other than in the normal course of business), or otherwise impair 
their marketability or viability. 

d. Loewen Group and Loewen Group International shall refrain 
from taking any actions that may cause any material adverse change 
in the business or fmancial conditions of the Hold Separate Assets. 

e. Loewen Group and Loewen Group International shall not 
change the composition of the management of the Hold Separate 
Assets, except that Loewen Group and Loewen Group International 
shall have the power to fill vacancies and remove management for 
cause. 

f. Loewen Group and Loewen Group International shall maintain 
separate financial and operating records and shall prepare separate 
quarterly and annual financial statements for the Hold Separate 
Assets and shall provide the Commission with such statements for the 
funeral establishment within ten days of their availability. 

g. Except as required by law, and except to the e~tent that 
necessary information is exchanged in the course of evaluating the 
Acquisition, defending investigations or litigation, or negotiating 
agreements to dispose of assets, Loewen Group and Loewen Group 
International shall not receive or have access to, or the use of, any of 
the Hold Separate Assets' "material confidential information" not in 
the public domain, except as such information would be available to 
Loewen Group and Loewen Group International in the normal course 
of business if the Acquisition had not taken place. Any such 
information that is obtained pursuant to this subparagraph shall only 
be used for the purpose set out in this subparagraph. ("Material 

. . 
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confidential information," as used herein, means competitively 
sensitive or proprietary information not independently known to 
Loewen Group and Loewen Group International from sources other 
than Heritage, and includes but is not limited to pre-need customer 
lists, prices quoted by suppliers, ·or trade secrets.) 

h. All earnings and profits of the Hold Separate ·Assets shall be 
held separately. If necessary, Loewen Group -and Loewen Group 
International shall provide the Hold Separate Assets with sufficient 
working capital to operate at their current rate of operation. 

i. Loewen Group and Loewen Group International shall refrain 
from, directly or indirectly, encumbering, selling, disposing of, or 
causing to be transferred any assets, property, or business of the Hold 
Separate Assets, except that the Hold Separate Assets may advertise, 
purchase merchandise and sell or otherwise dispose of merchandise 
in the ordinary course ofbusiness. 

4. Should the Federal Trade Commission seek in any proceeding 
to compel Loewen Group and Loewen Group International to divest 
themselves of the shares ofHeritage stock that they may acquire, or 
to compel Loewen Group and Loewen Group International to divest 
any assets or businesses of Heritage that they may hold, or to seek 

. any other injunctive or equitable· relief, Loewen Group and· Loewen 
Group International shall not raise any objection based upon the 
expiration of the applicable Hart-Scott-Rodino Antitrust 
Improvements Act waiting period or the fact that the Commission has 
permitted the Acquisition. Loewen Group and Loewen Group 
International also waive all rights to contest the validity of this 
Agreement. 

5. For the purpose of determining or securing compliance with 
this Agreement, subject to any legally recognized privilege, and upon 
written request with reasonable notice to Loewen Group and Loewen 
Group International made to their principal offices, Loewen Group 
and Loewen Group International shall make available to any duly
authorized representative or represe.ntatives of the Commission: 

a. All books, ledgers, accounts, correspondence, memoranda, and 
other records and documents in the possession or under the control of 
Loewen Group and Loewen Group International, for inspection and 
copying during office hours and in the presence of counsel; and 
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b. Upon five (5) days' notice to Loewen Group and Loewen 
Group International and without restraint or interference from 
Loewen Group or Loewen Group International, officers or employees 
of Loewen Group and Loewen Group International, who may have 
counsel present, for interviews regarding any such matters. 

6. This agreement shall not be binding until approved by the 
Commission. -
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This fmal order adopts the initial decision and order which prohibits, among other 
things, the Pennsylvania-based corporation from representing, in any manner, 
that the electronic corrosion control device is effective in preventing or 
substantially reducing corrosion in motor vehiCle bodies, or from making any 
representations concerning the performance, efficacy or attributes of such 
products, unless the respondent possesses, at the time of such representations, 
competent and reliable evidence to substantiate the claims. 

Appearances 

For the Commission: Michael Milgram, Brinley H. Williams and 
Dana C. Barragate. 

For the respondents: Keith E. Whann, Whann & Associates, 
Dublin, OH. and Jerry W. Cox, Eckert, Seamans, Cherin & Mellott, 
Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to . believe that 
RustEvader Corporation, and David F. McCready, individually and 
as an officer of RustEvader Corporation (referred to collectively 
herein as "respondents"), have violated the provisions of the Federal 
Trade Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent RustEvader Corporation a/k/a Rust 
Evader Corporation, sometimes d/b/aREC Technologies ("REC").is 
a Pennsylvania corporation with its office and principal place of 
business located at 1513 Eleventh Avenue, Altoona, Pennsylvania. 

At times material to the allegations of this complaint, respondent 
David F.·McCready ("McCready") has been the president and an_ . 
owner and director ofREC. His business address is the same as that 
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of REC. Individually, or in concert with others, McCready has 
directed, formulated .and controlled the acts and practices of REC, 
including the acts and practices alleged in this complaint. · 

PAR. 2. Respondents manufacture, label, advertise, offer for sale, 
sell, and distnbute an electronic corrosion control device for use on . 
automobiles, trucks and vans (hereinafter "motor vehicles") under the 
names Rust Evader, Rust Buster, Electro-Image, Eco-Guard and 
others (referred to collectively herein as "Rust Evader"). 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated, or have caused to be 
disseminated, advertisements and promotional materials for the Rust 
Evader including, but not necessanly limited to, the attached Exhibits 
A through E . . These advertisements and promotional materials 
contain the following statements: 

(a) Rust Buster Electronic Corrosion Control 
This is the original multi-patented Electronic Corrosion Control for automobiles. 
Over a decade of test market experience and Consumer satisfaction guarantees our 
product as the best in today's hi-tech market. 
MOST COMMONLY ASKED QUESTIONS 
What can I expect from this product? Corrosion rate is reduced and auto body life 
is extended. 

The Rust Buster C.D.O.I. interferes with the rusting process. Since the rusting 
process is gradual, the amount of energy consumed is very small. Rust Buster 
C.D.O.I. effectively reduces corrosion rate. 

Rust Buster.C.D.O.I. ·provides· a source of free electrons that interfere with coupling 
of ferrous. metal electrons with oxygen -- reducing the corrosion rate. 

. . . complete interference in the rusting process cannot be expected, but rust 
retardation is dramatically demonstrated. 

You want your car to look good while you're driving it, when you are ready to. sell 
or trade it and particularly if you decide to give the car a major overhaul. If you 
lease a car, you are responsible to maintain a certain cosmetic standard or pay a 
penalty. Rust Buster C.D.O.I. wants your car to last and maintain its maximum 
value. 

Over a decade of proven effectiveness. 
Thousands of satisfied customers. 
Inside-out & outside-in corrosion reduction (Exhibit A) 
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(b) The invisible shield of protection for your vehicle! 
The invisible shield of protection used worldwide! 
Protect your car, truck or van 24 hours a day -- rain or shine -- with the world 
leader in electronic automotive rust control! The RustEvader* system retards rust 
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks, 
scratches and abrasions won't deteriorate into rust-through damage from the outside 
iri -- or inside out. The RustEvader* system safeguards your investment. .. 

helps increase your car's value at trade-in time 
protection against rust-through damage as result of stone chips, abrasions, salt, 
snow, sleet and sea-spray 
the original multi-patented electronic corrosion control device 
over 10 years of consumer satisfaction 

Your best investment in your vehicle's future value! 
*See printed warrarity for exact description of warranty coverage and exclusions! 
(Exhibit B) 

(c) Rust Evader 
ELECTRONIC .CORROSION CONTROL 
The RustEvader interferes with rusting process. Electro-chemists have made great 
progress in understanding corrosion. RustEvader Corp. has applied the results of 
this progress in developing the RustEvader Automotive Corrosion Control System 
and srnce the rusting process is gtadual; the amount of energy consumed is very 
small -- RustEvader reduces the corrosion rate. 
RustEvader Electronic Corrosion Control gives you unmatched protection from 
salt, snow, sleet and sea spray corrosion. Rust perforation (rust-through) from 
either side of the sheet metal is warranted not to occur on your vehicle. 

THE INTELLIGENT APPROACH -TO PRESERVING AUTOMOTIVE 
APPEARANCE 

* Established track record in reducing corrosion -- documented by users. 
* Recapture your investment at trade-in time .. . for New and Used cars. 

(Exhibit C) · 
(d) NOW!! ELECTRONIC CORROSION CONTROL 

Rust Evader Automotive Corrosion Control 

The RustEvader interferes with the rusting process . .. . Environmental conditions 
that promote rusting also prompt a counter response from the RustEvader system. 
Energy for the electron bath is provided by the car's battery and since the rusting 
process is gradual, the amount of energy consumed is very small -- RustEvader 
reduces the corrosion rate. "The Logical Choice for Controlling Rust" (Exhibit D, 
reduced copy of dealer display board) · 

(e) The Rust Buster System Beats Rust! 
The Rust Buster System keeps your car, truck or van beautiful for years! Common 
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll 
save on costly auto body repairs and preserve_ your investment! 
The Rust Buster system also offers unmatched protection! Unlike traditional 
undercoatirig, it protects hard-to reach, ·corrosively vulnerable areas by impressing 
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electrons throughout the metal body panels of the vehicle and interferring [sic] with 
oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced 
copy of dealer display board) 

PAR. 5. Through the use of the trade names "Rust Evader" and 
"Rust Buster" and the stateq1ents and depictions contained in the 
advertisements and promotional materials. referred to in paragraph 
four, including but not necessarily limited to the promotional 
materials attached as Exhibits A-E, respondents have represented, 
directly or by implication, that the Rust Evader is effective in 
substantially reducing corrosion in motor vehicle bodies. 

PAR. ·6. In truth and in fact, the Rust Evader is not effective in 
substantially reducing corrosion in motor vehicle bodies. Therefore, 
respondents' representation set forth in paragraph five was, and is, 
false and misleading. 

PAR. 7. Through the use of the trade names "Rust Evader" and 
"Rust Buster" and the statements contained in the advertisements and 
promotiqnal materials referred to in paragraph four, including but not 
necessarily limited to the promotional materials. attached as Exhibits 
A-E, respondents have represented, directly or by implication, that at 
the time they made the representation set forth in paragraph five, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representation. 

PAR. 8. In truth and in fact, at the time they made the 
representation set forth in paragraph five, respondents did not possess 
and rely upon a · reasonable basis that substantiated such 
representation. Therefore, the representation set forth in paragraph 
seven was, and is, false and misleading. 

PAR. 9. In connection with the promqtion and sale of the Rust 
Evader, respondents have disseminated or caused to be disseminated 
to distributors and dealers materials to conduct a demonstration ofthe 
efficacy of the Rust Evader. Respondents have also. disseminated 
depictions of the same demonstration, ofwhich Exhibit G, attached 
hereto, is an example. The demonstration places two pieces of metal 
in a transparent tank containing salt water. One piece of metal is 
.connected to a Rust Evader and the other is not. In connection with 
this demonstration, respondents make, and instruct the distributors 
and dealers to make the follo~ing (or similar) statements: 
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This Laboratory Test provides the "worst case scenario" to test RustEvader 
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The 
RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G) 

PAR. 10. .Through the use of the depictions, materials and 
statements set forth in paragraph nine, respondents have represented, 
directly or by implication, that the demonstration described in 
paragraph nine accurately represents how the Rust Evader proteCts 
motor vehicle bodies from corrosion. · 

PAR.· 11. In truth and.·in fact, the demonstration described in 
paragraph nine does not accurately represent how the Rust Evader 
protects a motor vehicle body from corrosion. The process utilized 
in the demonstration -- impressed current cathodic protection -- is 
much more effective under water than under conditions that a motor 
vehicle would normally encounter. Therefore, respondents' 
representation set forth in paragraph ten was, and is, false and 
misleading. 

PAR. 12. In connection with the promotion and sale o~ Rust 
Evader, respondents have disseminated or have caused to be 
disseminated, to distributors and dealers, reports of laboratory and 
other tests performed on the Rust Eva:der. Some of these reports 
represent, directly or by implication, that the reported test cmistitutes 
scientific proof that the Rust Evader is effective in substantially 
reducing corrosion in motor vehicle bodies. In addition, respondents 
have represented orally, directly or by implication, that these tests 
const.itute scientific proof that the Rust Evader is effective in 
substantially reducing corrosion in motor vehicle bodies. 

PAR. 13. In truth and in fact, such tests do not constitute, 
scientific proof that the Rust Evader is effective in substantially 
reducing corrosion in motor vehicle bodies. Therefore, respondents' 
representation set forth in paragraph twelve was, and is, false and 
misleading. 

PAR. 14. In connection with the sale of the Rust Evader, 
responde.Q.ts have provided purchasers with a limited warranty in the 
form attache~ hereto as Exhibit F. · That warranty contains the 
following provision: . · 

INSPECTIONS REQUIRED: The vehicle must be inspected every 24 months within 30 
days of anniversary of installation date, by an authorized Rust Evader Dealer who 
may charge his current labor rate up to one hour for the ·inspection. FAILURE TO 

HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THE WARRANTY. 
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PAR. 15 . The warranty provision described in paragraph fourteen 
is in violation of Section 1 02( c) of the Magnuson-Moss Warranty
Federal Trade Commission Improvement Act (15 U.S.C. 2302(c)) 
because it conditions a warranty pertaining to a consumer product 
actually costing the consumer more than $5 on the consumer's use of 
a service (other than a service provided without charge) which is 
identified by brand, trade, or corporate name. 

PAR. 16. In providing advertisements, promotional materials and 
product demonstrations, such as those referred to in paragraphs four 
through thirteen, to their distributors and dealers, respondents have 
furnished the means and instrumentalities to those distributors and 
dealers to engage in the acts and practices aileged in paragraphs five 
through thirteen. 

PAR. 17. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 



RUSTEV ADER CORPORATION, ET AL. 45 

39 Complaint 

EXHIBIT A 

THE INTELLIGENT APPROACH H ' 
PRESERVING AUTOMOTIVE APPEARA:-\CE 

T cchnology Thai Works. 
Benefits You'll ~ppred.lle. :·· 

Over a decade of proven effecti~ ·• --G.::'.•. 
'lboalaDds of UIWicd automen. ....._.., ,_,·:• 

•· , bllidcMiut .t. OUIIide-iD c:orrosioo reduction 
• · 'l'niadanble to aiOCOOd aulomObiJe. 

~"'t Buster@ 
ELECTRoNic CoRRosioN CoNTRoL""' 

.; ... _:_· .. . 

• ·. No Jncafe:m- willa your vebicle's 111.1.11WaCain:r • • ' '> •·"'- <~): · 
wanuty. ~-· , r • .:· .. ·., .• ~ ~--··-~: .~~ · ·· .:\) \ O.Q.: 

• Ua lea powa-dim lbe car's doo:t. 
• No boles drilled - autobody Integrity is pn:served. 

• • Safe - DO bazatdoou cbcmicals. • ., l • • • •. ' · • • n ! (If;· 
u.bilityWarrulies: Aoo~~e$l'.;;illioo" ·· n :·. ':l· 
doUar product liability policy_ is underwriaai by major 

·, ~ .. -
inluraDce"CIOIIIpUlies. . - • . • - . 
Sold arouod tbe world. ·•." · ·•. : 

EASY INSTALLATION ·INSTALLS UNDER THE 
HOOD IN JUST :ZO MINUTES. 

DISTRIBUTED BY -----. 

"Rlut Bwu,.• Is a Rttlsurtd TradLmarlc of 
/1Jut EII<Jik,. <Arp., Altoof!4. PIL 

Entire cont<IIU <Anrithl" 1991, /1Jut EII<Jik,. Ct>rp., Altoona. PA. 
All Ritlw Rts<rwd 

"RIUf 81Uft,.. syll<lft U.S. PaJ<fiU H ,647,JSJ, 114,828,665, 
H,9/5,808, H,92/,588. H,950,J72, dnd 115,102,514. 

Fordt n Poultl.s Ptn.ding 

·. ·,. 'JI .:: 

:r::·, 

. nus Is th< orltinal rnulli-paJ;,oJtd Ekct,.jc Ct>rro.;;;:.:_C:-.'ol":'. . 
for aMJomobiks. Ovtr a duadL af tut marlctt uperi<nct and 
ColtswMr S4lisfacriDn rwuDII/e.a our prod.u.ct as tM but in· 
today's /U-ttch mar*<t. 

MOST C'OMMON"LY ASKED QU£$T10NS 

'.; ' f.,·,:. 

What can I expect from this producl1 CorrosWn raJt is .. 
rtd.lctd 4l1d aula body life is uwukd. 

Wi111hu. product tffecl any other elecuica.J component in my 
vehicle~ (f prop<r/y ilut41ltd. No! 

If my c.1r has been chemically rusrproofe4. l$ this producl 
compJt ihle """ith Rust Bu)ler'~ YC's. 

Since Lh•~ produc1 consumes. a small amounl of electrical 
cnerg~·. hN\' Jon:; would 11 tJke 10 dram mr bauery belc;>w 
su.nin~ ;'l'wcr~ Up ro JO d4ys. 

How Jon~ is lhis product ruzr:~rueed·! II is guaranued fo_r ~ 
long as you own ir. ReplJJcertttnl· Fru ofc/ulrg~. · 

Whal J.::nd of 'chicle~ can ~ndit from this product? 
ausomobilt rnanufacrurtd afur /980. 4l1d nwstlight ~ 
dndi'OJU. 

Is it trJn..,fcrrablc fro:n '!h1c!c to "chicle~ Yts. how~C'r thC' 
purchau of Q r<installnlion kit is MctssDry. 

Do ~ou ~;..· . .: cu-~I C'Imcr l))l\t.)'lC"' Z\'Jibbk~ Yes, through a 
nationwide WArn number, / -8()(}458-)474. 

OUR PRIDE IS CUSTOMER SATISFACTIOI': 

Of"\""''9 liULo 

Exhibil A Pa~e I !'f ~ 



46 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T.C. 

EXHIDITA 

The Rust Buste~ C.D.O.I. lntetftres witfl tht Mting process. Since the rusting process is gr;dull, the 
lmount of entrr;y consumed Is vtl)' srmll. Rust Buste~ C. D. 0.1. efftctivtty reduces corrosion nte. 

The most common way of preventing 
automotive corrosion is io apply a barrier 
between oxygen and the metal. This is why we 
paint au:omobiles. The paint is a suitable barrier. 
When the metal loses paint or is incompletely 
painted. corrosion begin:. and continues until all 
of the metal is converted to an oxide or rust. 
Extra barriers have been developed such as 
undercoatings. rustprooting and paint sealants; 
but they are effective only as long as they 
insulate the metal from oxygen. Paint, 
rustproofing and sealants are known as 
di-electrics (not permitting electron transfer). As 
long as these di-electrics are in place without any 
small breaks. cracks. or crevices. nicks. scratches 
or stone ch1ps. the automotive body has a fair 
chance oi surviving tbe environment. However. 
10 the real world. a constant auack is underway 
to break down these barriers. Once broken. the 
barriers permit the migration of electrons from 
iron to oxv!!en -the resul t is rust and corrosion. 
Rust Bust~;® C.D.O.I .. provides a source of free 
electrons that interfere with coupling of ferrous 
metal electrons with oxygen - reducing the 
corrosion rate . 

Capacitive Discharge Oxidation Interference 
"CDOI" 
Since automobiles are produced essentially totally 
coated with a di-electric barrier of paint and 
rustproofing. the need to protect breaks in these 
barriers is of significant importance. The Rust 
Buster® C.D.O.l. forces electrons to escape or exit at 
the very site where the barrier.bas :,roken down or 
worn away "COOl" effect. Compromises had to be 
considered in the Rust Buster® C.D.O.I. design. 
Therefore. complete interference in the rusting 
process cannot be expected. but rust recardation is 
dramatically demonstrated. 

You want your car to look good while you're 
driving it. when you are ready. to sell or trade it and 
particularly if you decide to give the c:~r :1 major 
overhaul. If you lease a car. you are responsible to 
m:~intain a certain cosmetic standard or pay a penalty . 

. Rust Buster® C:D.O.l. wants your car to last and 
maintain its maximum value. 

Exhi b11 .-\ 
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EXHIBITB 

Distributed By: 

lliil~l . 
World Htodtfuartirs: 

Rus1Evadcr Corporuion 

1513 llih Ave .. Ahoona. PA 16601. USA 

SOOi!55-3JiJ . 81JI'lJ..I.S700 • fu: 8 1J~j .j752 

from 

The 
invisible 
shield of 

protection 
for your 
vehicle! 

47 
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EXHIBITB 

The invisible shield 
of protection used 

worldwide! 

Protect your car. truck or van 24 hours a 
day- rain or shine- with the world 
le:~der in electronic automotive rust 
control! The RustEvader'" system 
retards rust and corrosion. and protects 
your vehicle with a lifetime gu:~rantee. 
Common nicks. scratches and abrasions 
won't deteriorate into rust-through 
damage from the outside in - or inside . 

out. The RustEvader'* system 
safeguards your investment- and helps 
preserve the environment! 

. · ·~ prioll:d warr.Jnly for eurt desai 
0 1992 • MRustEwadrrM is patrnled :and tr:Jdr 

• helps inqe:t.Se your c!lf's value ill trade-in cime 
• prmeccion againsc rusHhrough damage as a 

resulc of scone chips. abrasions, sail. snow, sleec 
and sea-spray 
che original mulli-pa1emed eleCIIonic 
corro"on-comrol device 
U\·\!'r 10 year' of t:on~um~r ... ati,.l:u.:uon 
n~arly one mtllion in~l~lkd worldwode 
limi1ed uansierable lifecime new vehicle 
warrancy• and used vehicle warrancies• 
available 
insured by major inlcmacional underwri1ers 
won·, invalidace your vehicle's warramies 
won·c interfere wich vehicle eleccrical syscems 

. . . ... . . ., .. .. ,. . ... .... -:.-~ --~ 

-.: . <. Yo~rll_esrinies~_~i~~o~~ z:!~~~ 
,:· : · ::· .~-..~t:hic:Ie~sf~ va_lue!,{ .:>,j ~)t. 

-. • .. - ··• ; .. ~ - __ .. . -. . . -:c'- 1 ..... 

tiocrofwananno mv~ndesdusions! .. ,. · ·,.,, '<" 
at by Rustf.w:uterCorpor.a~ion; Altoora. PA.. ' :;:\ \: 

::. ,1,1i,,, n 1' : , ~ • .- .: ,.: ... 
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RUSTEVADERtl ET"EXTENDED TECHNOLOGY" 

Sptr~f''"MJOQS; 
lnp.rl Voltaft': 12 Voll OC 

g=·~!: ~a::. 
Anode: c..upo.. ... "C&rt>o!il"' C.VWies" """ uaifocul 
C0!1\SI\1/\d Modllk SU>:: Jv.· 'l" 1 JW 
Anode: r , !' c21 
W(l&tu: &oz. 

RustEvader® Wants Your Cat To Last 
RwtE ••de~ produ<U were designed for people who cue about tbeir 
car and undcntand the value of ca~(ul ma.intcoanc:e and effect on 
their pocketbook. RustEvadcre wants your car to last aad ruai.nu.in 
it's maximum value. 

Ask your daler •bout Rwt.Evodc,e 
• Pamt Protector • Radiator Protector 
• F1bnc Protector • Engine Oil Additive 

DISC1.AlM£R 
TIM! wananry dLscl.USCd m ttus bfochu~ u: lor mfor. 
mGaonaJ purposes only Your \14tTat\ty apphcanon 
P'f'O'V'Cid the d~IAds of th~ warnnry P1ease rud U 
thoroughly 

RuslEvadcr Corp. /J/J /Irk Avtnuc · P.O. Box 151 
Mroona. n 16601 8/4-9-U-8700 

I 80Q-4J8.)474 

•f"'"'' c-C.-r•,. 1..0 "<MI,{- c- .U....W f'~ Afl ll•,...u If~__,. .,....,£_... · ALL • · .,_.,.,._,.... - ,.,,,-w ~#Ill..£- c.., . .. ,_,.,., 
•-£~ s-- ,. r , _ •4 ... "' ~ fj,(J.Jn. ,. ...... ,. ... ~ ........ U.J. ,_ 
•41&4 f!: 
, .. ~.,. ,...,,..., f~.w ... , 

Evader· 

Made in the t:.S.A. 

The World's Leading Electronic 
Rust Control System 

U.S. Patcnu .a . tll. SU 
4. 950. l 71 

EXHIBIT 

Exhibit C PJ£_C \ o:: 
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EXHIBITC 

-~-· . 
. . .' . i . ;·.:·:. .... . . . . . . . :. ·. . . . : ~ 

Ro1t Evader· 
B.fCTRONIC CORROSION CONTROL 

The: •Jlwcfy~lii(Q{erc::s Wlcfl NSt&nf pt"XCU• ~ .. ~ 
,...;, pu1 _.;..,. undcnuadinc """"""'· ROG<E...- Co<p. lw 
applied Che raulu of . thu prvpas &d dc:•cJopial the RY:It£~ 
AUtomoti~ Conusicws Contr011Svatm and IIACX ltlc nuGllC prax:u is 
,cnldu.ll. W: amounc of c.nct'l'f ~wmcd u -.uy sm&Jl-Rustf~-,. 
ftld~cs the COI"'''t.ot~ ra£e. • 

RustEv~ ElccU"'n•c Corrotton ConU"CI 11vcs :'CMI Wlm&lchcd Pf'O"" 
tccuon from n it. sno"" . slccl and su spny cono\lon. Ru.st 
ptrfOI"'li iOnltu.sl·thtoup!l fmm C!Ehq $•tk s:(tbc stut mcuJ LS WVT'UI&oCid 
not to ocC\Ir on :-our Y<n1c!c. tJu 4CJW~t worrvfi/Y f<>r dtt<J•lsl. 

Thu IS l.hc oncnu.l mulu~ten~ EkcuonK Comnton COOU'OI fot 
Ju,omobllcs. O.,.c r 10 yean of cotUUmcr uusfacttOn uld test man:.ct 
upcn<ncc ruanncees :tOIJr dahnc w,mlhc ocsc V'd w•tl'll.hc rap::a of 
the m.ut.~plxe 

THE INTELLIGENT APPROACH TO 
PRESERVING AliTOMOTIVE APPEARA.,~CE 

* RusiEvader• ·emphasizes customer salisfa<lion 
• thousands in servia: worldwide.. · 

* Established lnlck ftCOtd ill ...duciac cotrolion 
- dMIIDCft!ccf by..JI3D. · ~· • 

* Recapcure YOOr ;,;~ at tnde-CI lime..Jor Ne"' 
Used C2I'S. ; • 

* Used car WVTaDty anilahle ~upon qe of ve 
and mileage. · 

* Limited lifetime ne~ car ~ry; II'IDsfuableto a se. 
owner. _ 

* RUstE vad~ W2ti'Ulls tbat should doe slieet metal of 
. vdUde ·be Per!OOite.f _wilblby c;ust. ~ wiD lix l,be bo• 

* Consult '"R~vad~· w~iy AppUcaliOn f~r • 
description of coverqe and escfwi9as,. . 

* Insured by ....;Or insunDce cocapaaies. 

* Rust£ vadet4" is tnmfenble &om car to car. 

* Limited litctime new car wvnaly available in tbe 
a.od Canada. 

* Optional 10 year limilcd new car warranty avai 
worldwide. 

::;ss ss .. _ 
··~ 

.. ; · iiii 

This Laboratory Test• provides tb< '"worst case scenar. 
to test RustEvade~ Technology. Two (2) identi. 
pieces of sheet steel arc suspend<d in salt bath. T 
Rust Evader® protects Sampl< · A" wbilc Sampic " 
rusts severely. 

Exhih il C Pa~·:: o:· : 
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EXHIBITD 

Tllr- IIJT r. t i.J(:F.rll 1\l'rno!\r.JI 10 
rnr:SEnVItl_<; NIIOMOIIVF. Arrr:AnlltiC:F. 

i l1c Ru5tE, .• , ,kr' IP:t·~iN<"~ 1\1:1· :''"' ~su,~ rf'\<e~~- Ei'!:tf• •· 
Cht•nu .. tt h ;n C' n1.1c;t(" :,:r('.ll j'·~ •tri•t( IM Ulldl•r;l;'ln\il nl: 

, .• ,, 1' .. rou1 Ku'(tl;,,,,t .. ·:'" Lufr• h,,, •'rt•lrc.·c.l llu: n.· .. uh' ••I 
th1t tro•J.:,fC"CC 111 dt>Vl•h·;••nt::, th(' RuctFl',ld("r•· Atlt• •m••l•l\' 
C.·,,,,,., .. ,, t '••ntrr•l C.~ 'h'lll llu · l\u,! l;l,1dt·f ' ll"i''''""''' ·''' 
dc.'l!notl ll.llh I'll !hl· l\'ludt'' "'W'Ioll l' th.lt IMil'r(\•n.•,; l"llh ''" • 

~<'~'" .ll .. Jtt,· h• .. ••uplc- "'''h fcrrt•us nwt•ls En\·tn•nmf'nl.ll 
ccmlfu•t•n!' :h.-: rruntPtC' ru~uo~ ,,lo;~· rn.•mrt ,.. cuur'ltC"r 
ttsf"'"'"' tr,•m th<' Ru <tEv.ldcr .. 'W"h:m Entr~y fc•r tht• 
t"1cc:r,,., tt;,th 1< pn•v•ckJ \'ly thl· c,1r"s t-.ltfNy ~"d <1n~·t' thf' 
fU!f;IU"'J:: rrliC."t'S~ IS &rollhMI. lh!' ol1'1111UMI uf tn1.·~~· CUI"'<IItU('d 

'" n·r~ <n:,lll - l(u :u~· .. ltfer• 'tJu,~< thr ctnn•Jii lt'r" r.ltt-

··1 h~ LC>gi~nl Choir.'! '"' Cnnlrolliny nus!·· 

• RtC.lJ~hlft' Y''Uf invt'~lmt'nl .11 tmdc·m timl' , 
ior ,..;~,,· o1nd L's~d c.us. 

• Uu.,;t i'\,,,Jt., .. "'"'I'' '""'"''' n•'-lc"ll\'r ' ·'''"f·•llltlll 
t hnuMnd!C in ~t'rvicC" \0\"t•rtdws,k. 

• llllllh'lllih,:t ll\l(' Ill'\\' (':tr \\.HrolMI\', lrM\ C;(t•r.l\•ll' IP ol 

<C:u•ntl uwUt•r 

* Used ..:;u W,Jf f,lnty oWolil,ll'h.' dtT\.'1\dllll.! upon olf.l' \tf 

vtthid~ oJnd milus~ 

• lnsurl."d by ,1 ni .. Jilf ln~Uran(C Cllmp .;U'I)'. 

• RustE,·adl'r .. th~ ungin <ll p~tcnted p ruttctiun. 

• PruttCIIun y~u un htr otnd tilkt with yuu '''hC'n 
yuu sell y.lur c.u. 
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EXHIBITE 

--------~ N 0 W!--1-~__:._ 
. \ 

THE ORIGINAL PATENTED * 
-Rust BU1ter® ~ 

. \ 
WORLD'S LEADING AUTOMOTIVE 

The Rust Buster® System Beats Rust! 
The Rutt Ruu::r! syu : m kt-:ps your cu. uuck oc \'lA 

l-u uuful fer ~-c an: Common nic);s, scncchu and rnad 
pi~" en 't '-'~:crtofi1tt tntc tUIHhrou'h damaJc, sn ~oull 
s.nt on ~c~tl~· ~utobod)' n:p11rs and prc~crvt ~our 

·'\, T!lc R;,'' nu\:-:~· ';. ~:em i1hC~oifcr( unmouchcd N " ttcttun' - - -_..l 1'nl•i..~ ! r,,Lhl:n n:tl Ul,d{'tCC'I~IIti,J, ll rrnteCU h:Ud•ft'h 

'C~h. :t~rretc" cly ,·uin.erablc arc at byul'rrcn•ng 
thrnu ~kout the m~:t ~l body ranch of lhc nh1c!C' and 
tnltri-:::nnt= •ni': o'~'tn's n;atunl abtlll)' co cou ple" ._.ll h 

tl'tc'': !:::-uu•t r.:-:1.'1:' 

• d im•n11n the need (or othc1' COlli)' ruttproolinc mcchods 
• us« leu baucrt rowtr rh an your car ·, clock 
• wnl''ttn\'Jhch tc wnu vc htcli'l w:unntin 
• transferable to a .lc<:ond vchtclc 
• prou~ct1 ra in or 1h1nc 

• •n" alls ' " )0 mti'I\HCS 
• u~all & (Mfln~CI cfcvt« 

• "'' chcmtc .. t met\ nr t mcll 
• ;orur-aftcr·ycu rrf\tccuon 
• feu "n and at- ·cr modctl 
• CIW11 011r:ICfl llll~· safe 
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EXHIDITF 

RUST EYADER< 
Electronic Corrosion Control 

LIMITED WARRANTY 
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EXIDBITG 

Tilts l aboratory Test provtdes the "worst case scenario'' to test AustEvader Technology. Two(2) 
identical pieces of sheet steel are suspended in salt bath. The AustEvader protects Sample "A·· 
while Sample "8" rusts severely. · 

4~ gallons of 10'!6 NaCI Solution. 700 F Sample "A" is made cathodic(-) No Rust 

Sample "8" 

~Rust 

,...... . .. . 

·. -~ 

. . . . . .... .; ·-s : 

Sample "A" 

............._ RustEvader 
protected and 

corrosion FREE 
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39 Complaint 

EXHIBITG 

For Your Information! 

How do you jud~ •n automotive value? Ask mose 1n ll!e 
11dustry and they will tell you thatcondiuon and appearance are 
,aramount in ll!e evaluation. tl you are purchasing a new car, its 
1a/ue several yeatS down the road is imporTant. so condition 
rnd appeill3nce dictate /he value of the car at any point beyond 
.. day it was manufactured. A RustEvader and good main
' ..nee w~l pay off by increasing the pfOiected value of your 
:.r by reducing the ratE of corrosion and retard rusting. The 
~ust£118der was designed specifically to retard cosmetic cor
osion. 71 ·• normal imperfections. in the paint along with small 
:cran;M nicks and scars ·are less susceptible to cancerous 
IOdy CDfr'Osion, or that ugly, scabby sppearince. It is hard to 
Tlagine lhat you(. new car is so vulnerable but iust look at any 
:.r that is two or II>~ years old and you can see lhe devas·. 
!lion that has already begun. · 

1 ~ easy to unlh!I"'Und how hidden i:Omen, bends and 
napes of sheet metal body patts are consumed by a hostile 
'tlllironment AbraSions from sand, stone and salt 1111d freezing 
nd lhawing of '!'ater activate microscopic conosion sites and 
<ares in lhe paint that rapidly advance into body pane/failure. 
'ven'galvanized sections that have been welded or bent in the 
ICtory-forming process are open to atrack. 

lust and corrosion occur when the three essential in· 
red1ents interact: oxygen. metal and moisture. (H,O). The 
lela/ provides /he electrons to satisfy oxygen's craving lor 
lectrons. Moisture is needed to provide lhe pathway of elec
on transfer from iron to oxygen. The most common way of 
reventmg automotive corrosion is to apply a barrier between 
xygen and the metal. This is why we paint automobiles. The 
aint is a suitable barrier. When lhe metal loses paint or is 
·completely painted corrosion begins and continues until alf'of 

. •e metal is converted to an oxide.or rust. Extra barriers have 
'!!en developed such as undercoatings, ru$lpi'OO(ing and paint 
1aJants: but they are effective only as long as IIley insulate lhe 
eta/ from oxygen and water. Paint. rusrproofing and sealants 
·e known as di-electrics (not permming electron transfer). As 
ng as these di-electrics are in place without any small breaks •. 
·acf<s or creVIces. mcks. scratches or stone chips, the auto· 
ouve boay has a laJr chance of surviving the environment. 
' wever, in the real world. a constant atlacf< is underway to 
·eal< down mese barriers. Once broken. the barriers permit 
e migration of elecuons from iron over a moist pattlway to 
ygen - the result is rust and corrosion. Rust Evader provides 
source ollree electrons that Interferes wilt! the migration and 
•upling of ferrous metal electrons with oxygen- reducing the 
•rrOSJon rate. 

lp•citive Disch•rge Oxia~tion Interference "CDOI" 
~ce automobiles are produced essentially totally coated with 
d1-e1ectnc barner of pamt and rustproolmg, me need to 
otect breaks tnlhese bamers 1s of s•gmlicarl/ importance. The 
1stEvader forces the 1m pressed electrons to escape or exit at 

the very site where the barrier has brok"n down or wom awa 
" COO/" effect. RustEvader only worl!s where and when 
needed. This is accomplished by pumping excess electron: 
to the car body creating 8 condenser effect (when the 
electric is essentially intact) between the car body and 
RustEvader enodes. Electrons repel each other resultinf 
their desire to retum to a more positive home (anodes < 
almo$phere}. In their escape /rom the automotive body r 
breaks or pores in tile d i-.lectric coatings, /IJMe imprel' 
electrons interfere with /tie ttJSiing process ana retard 
rusting ar local corrosion sites. There are VBtiables that eft 
ltlis. interfering process: the compoS;tiorr of !he metal, the I} 
and concentration ollhe electrolyte, tflffll)lnture lfld humic 

Generally :spetlking, inc(ei!SfiS in humidity lfld moisture 
creases the rate lllld qu11111ity of flectron escape. Howe• 
even when the relative humidity is vetY. low electrons will Ire 
escape into 'the atmosp/1~ ... The impreuej electrons esc a 
In two ways: by displacing Oilier eiectron:s lfld by alrect in 
viaual movement. If a continuous e~ect~o¥e exiSt$ (such 
complet& submersion in salt water) between the breaks in 1 

coating on the car body and III!Odes, displacing electrons • 
move /rom the negative car body to the positive anode. In r 
condition the greatest rust retardation effect will exist. R~ 

. Evader worlts best wt1«e and when itis ntltlded most, unc 
mild condifi9ns. Compromises had to be considered in r 
RustE'!fader design. Thttt~lore. complete interference in t 
rusting process Clll!not be expect&d but rust retardation 
aramaticaiJt: d~nstrated. · 

Unlbody conUructlon and mOdem aufObotly pane/ deslgr 
extremely vultHKllble to corrosion: therefore, they are naturE 
presented to the consumer for use in a totally coated (paint! 
form. RustEvader has been designed to assist in the care 
maintenance program by retarding con'O$ion at breaks in r 
coating. The :smaller tile bretlk, the more concentrated t 
RustEvader effect. Most of /tie protection is provided at t 
perimeter (interlace) ol the pairl/ and the abrasion. Therelc 
components such as exhaust systems and suspension cc 
ponents. which are normally not coated, are not protecll 
Body panel abrasions are not normally neglected b y tr. 
owners and are repainted (coatea) SOOIJ alter abraided. the 
fore, the RustEvader was designed to assist the owner wnc 
conscious of careful maintenance. 

You want your car lo /oolc good while you're driving it. wn 
you are ready to sell or !Tilde it and particul11rly it you decidE 
give the car a maior overllaul. II you leasl! a car, you ' 
responsible to maintain a certain cosmetic standard or pa~ 
penalty .. 

Ruslfvader was cte:slgnad lor people who care about cr. 
car ana understand the value of careful maintenance and elf, 
on their pocketbook. RustEvader wants your car to last a 
maJntain its maximum value. 

COOl'~ RusiEvader Carp. 
1513 11th Avenue P.O. Box 351 

t-' tor;.~a. PA 16603 
t·'~ · .J5d· 3.: .. in PA 814-944-8700 

·m e; "•; flustEvader Corp. Ex hibil G l'a~c:! of: 
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Initial Decision 

INITIAL DECISION 

BY JAMES P. TIMONY, ADMINISTRATIVE LAW JUDGE 

MAY24, 1996 

INTRODUCTION 

122 F.T.C. 

On August 30, 1995, the Conunission issued its complaint in this 
matter, charging · RustEvader ·Corporation ("REC") and David F. 
McCready with vioiations of Section S(a) . of the Federal Trade 
Commission Act in connection with the promotion and sale of the 
Rust Evader electronic corrosion control device. The complaint 
charged that respondents represented, falsely · and without 
substantiation, that the Rust Evader is effective in substantially 
reducing corrosion in motor vehicle bodies. The complaint also 
alleged that respondents had used a deceptive product demonstration 
and had misrepresented the validity of tests of the efficacy of the Rust 
Evader. Finally, the complaint charged that respondents had violated 
the Magnuson-Moss Warranty -- Federal Trade Commission 
Improvement Act, 102(c), 15 lJ.S.C. 2302(c), by using a warranty 
conditioned on periodic inspections of the Rust Evader unit by an 
authorized dealer who ·could charge a fee for the inspections . 

. On October 6, 1995, respondents filed a joint answer, denying the 
substantive allegations of the complaint and alleging that the Rust 
Evader "substantially" reduces corrosion. A discovery schedule was 
set up by order dated October 17, 1995, with trial scheduled to begin 
on May 13, 1996. Both sides filed non-binding statements. 

On January 23-, 1996, complaint counsel moved for sanctions 
citing respondents' failure to respond .to discovery requests. These 
included subpoenas duces tecum issued on October 26, 1995, and 
interrogatories issued on November 9, 1995. Respondents had also 
failed to serve complaint counsel with preliminary exhibit and 
witness lists by January 5, 1996, as required by the pre-trial order. 
After a telephone conference with all counsel, I granted complaint 
counsel's motion on February 1, 1996. :The order directed respondents 
to comply with the subpoenas, respond to the interrogatories and 
serve their preliminary witness and exhibit lists by February 23, 1996. 
The order specifically warned respondents that, if they failed to 
comply, they faced sanction~ under the Corinnission's rules, including 
the possibility of default. 
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On AprilS, 1996, complaint counsel and respondent McCready, 
having reached a tentative settlement, filed a joint motion to withdraw 
this matter from litigation with respect to Mr. McCready. That motion 
was forwarded to the Secretary on April 9 and the matter was 
withdrawn from litigation with respect to Mr. McCready on April11, 
1996, by order of the Secretary. The settlement is now before the 
Commission. 

On April 11, 1996, complaint counsel filed a renewed motion for 
sanctions against ·REC, stating that REC had failed to comply with . 
the order of February 1 in all respects. Complaint counsel further · 
argued that, since REC's failure to respond to discovery was general 
and went to all _aspects of the litigation, the appropriate response was 
to strike the answer as p~rmitted by Rule. 3.38(b)(5). Because REC 
had filed a ba~ptcy petiti9n complaint counsel's motion was 
served both o~ counsel of record for 'REC and, separately, on the 
bankruptcy trustee. In view of . complaint counsel's motion, I 
suspended the trial schedule on Apnl12~ .1996. REC did not respond 
to this motion. 

On May 3, 1996, I granted complaint counsel's reriewed ,motion 
for sanctions, striking REC's answer. On May 22, 1996, complaint 
counsel filed proposed findings of fact, conclusions of law and a 
proposed order. · 

Rule 3 .12( c) provides that, where ·a party has failed to answer the 
complaint, the Administrative Law Judge is authorized, without 
further notice to respondents; to find the facts to be as alleged in the 
complaint and to enter an initial decision containing such findings, 
appropriate conclusions, and the appropriate order. Rule 3.38(b), 
·which authorizes sanctions for failure to make discovery, permits the 
Administrative Law Judge to strike all or part of a pleading, render a 
dec'ision in the proceeding against the party that has been sanctioned, 
or both. Thus, entry of the following fmdings, conClusions and order 
is appropriate under both Rule 3.12( c) and Rule 3.38(b )(5). Under the 
provisions of.Rule 3.12(c) and Rule 3.38(b)(5), for the reasons stated 
in complaint counsel's Motion for Sanctions and Renewed Motion for 
Sanctions, I hereby grant .default judgment against REC. · 

FINDINGS OF FACT 

1. Respondent RustEvader Corporation a/k/a Rust Evader 
. Corporation, sometimes d/b/a ··REC Technologies (hereinafter 
"respondent") is a Pe~sylvania corporation ·with its office and 
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principal place . of business located at 1513 Eleventh Avenue, 
Altoona, Pennsyl:vania. 

2. Respondent has manufactured, labeled, advertised, offered for 
sale, sold, and distributed· an electronic corrosion control device for 
use on automobiles, trucks and vans (hereinafter "motor vehicles") 
under the names Rust Evader, Rust Buster, Electro-Image, Eco-Guard 
and others (referred to collectively hereinafter as "Rust Evader"). 

3. The acts and practices of respondent alleged in the complaint 
have been in or affecting commerce, as "commerce" is· defined in 
Section 4 of the Federal Trade Commission Act. 

4. Respondent has disseminated, or has caused to be 
disseminated, advertisements and promotional materials for the Rust 
Evader including Exhibits A through E attached to the complaint 
herein., These advertisements and promotional materials contain the 
following statement~: 

(a) Rust Buster Electronic Corrosion Control . 
This is the origin~l multi-patented Electronic Corrosion Control for automobiles. 
Over a decade of test market experience and Consumer satisfaction guarantees our 
product as the best in today's hi-tech market. 
MOST COMMONLY ASKED QUESTIONS 
What can I expect from this product? Corrosion rate is reduced and auto body life 
is extended. 

The Rust.Buster C.D.O.I. interferes with the rusting process. Since the rusting 
process is gradual, the amount of energy consumed is very small. Rust Buster 
C.D.O.I. effectively reduces corrosion rate. 

Rust Buster C.D.O.I. provides a source of free electrons that interfere with coupling 
of ferrous metal electrons with oxygen -- reducing the corrosion rate ..... 
. . . complete interference in the nis~ing process cannot be expected, but rust 
retardation is dramatically demonstrated. · 

You want your car to look good while you're driving it, when you are ready to sell 
or trade it and particularly if you decide to give the car a major overhaul. If you 
lease a car, you are responsible to maintain .a certain cosmetic standard or pay a 
penalty. Rust Buster C.D.O.I. wants your car to last and maintain its maximum 
value·. 

Over a decade of proven effectiveness. 
Thousands of satisfied customers. 
Inside .. out & outside-41 corrosion reduction (Exhibit A) 

(b) The invisible. shield of protection for your vehicle! 
The invisible shield of protection used worldwide! 
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Protect your car, truck or van 24 hours a day -- rain or shine -- with the world 
leader in electronic automotive rust control! The RustEvader* system· retards rust 
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks, 
scratches and abrasions won't deteriorate into rust-through damage from the outside 
in -- or inside out. The RustEvader* system safeguards your investment. , . . 

- helps increase your car's value at trade-in time . 
- protection against rust-through damage as result of stone chips, abrasions, salt, 

snow, sleet and sea-spray . 
- the original multi-patented electronic corrosion control deyice 
- over 10 years of <;:onsum,.er satisfaction · 

Your best investment in your vehicle's future value! 
*See printed warranty for exact description of warranty coverage and exclusions! 
(Exhibit B) . . 

(c) Rust Evader 
ELECTRONIC CORROSION CONTROL 

The RustEvader interferes with rusting process. Electro-chemists have made great 
progress in understanding corrosion. RustEvader Corp. has applied the results of 
this progress in developing the RustEvader Automotive Corrosion Control System 
and since the rusting process is gradual, the amount of en~rgy consumed is very 
small -- RustEvader reduces the corrosion rate. 
RustEvader Electronic Corrosion Control' gives you unmatched protection from 

.salt, snow, sleet and sea spray corrosion. Rust perforation (rust-through) from · 
either side of the sheet metal is warranted not to occur on your vehicle_. 

. ' 

THE INTELLIGENT APPROACH TO PRESERVING AUTOMOTIVE APPEARANCE 

· * Established track record in reducing corrosion -- documented· by users. 
* Recapture your investment at trade-in time ... for New and Used cars. (Exhibit C) 

(d) NOW!! ELECTRONIC CORROSION CONTROL . 

Rust Evader 
Automotive Corrosion Control 

The RustEvader interferes with the rusting process .. .. Environmental conditions 
that promote rusting also prompt a counter response from the RustEvader system. 
Energy for the electron bath is provided by the car's battery and since the rusting 
process is gradual, the amount of energy consumed is very small -- RustEvader 
reduces the corrosion rate. · 
"The Logical Choice for Controlling Rust" 
(Exhibit D, reduced copy of dealer display board) 

(e) The Rust Buster System Beats Rust! 
The Rust Buster system keeps your car, truck or van beautiful for years! Common 
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll 
save on costly auto body repairs and preserve your investment! 
The Rust Buster system also offers unmatched protection! Unlike traditional 
undercoatings, it protects hard-to-reach, corrosively vulnerable areas by impressing 
electrons throughout the metal body panels of the vehicle and interferring [sic] with 
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oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced 
copy of dealer display board) 

5. Through the use of the trade names "Rust Evader" and "Rust 
Buster" and the statements and depictions contained in Exhibits A-E 
as well as other advertisements and promotional materials, respondent 
has represented, directly or by implication, that the Rust Evader is 
effective in substantially reducing corrosion in motor vehicle bodies. 

6. In truth and in fact, the Rust Evader is not effectiv~ in 
substantially reducing corrosion in motor vehicle bodies. Therefore, 
respondent's representation set forth in the previous finding was, and 
is, false and misleading. 

7. Through the use of the trade names "Rust Evader" and "Rust 
Buster" and the statements contained in the advertisements and 
promotional materials referred to in Finding 4, including but not 
necessarily limited to the promotional mate!ials attached to the 
complaint as Exhibits A-E, respondent has represented, directly or by 
implication, that at the time it made the representation set forth in 
Finding 5, respondent possessed and relied upon a reasonable basis 
that substantiated such representation. 

8. In truth and in fact, at the time it made the representation set 
forth in Finding 5, respondent did not possess and rely upon a 
reasonable basis that substantiated such representation. Therefore, the 
representation set forth in Finding 7 was, and is, false and misleading. 

9. In connection with the promotion and sale of the Rust Evader, 
respondent has disseminated or caused to be disseminated to 
distributors and dealers materials to conduct a demonstration of the 
efficacy of the Rust Evader. Respondent has also disseminated 
depictions of the sanie demonstration, of which Exhibit G, attached 
to the complaint herein, is an example. The demonstration places two 
pieces of metal in a transparent tank containing salt water. One piece 
of metal is connected to a Rust Evader and the other is not. In 
conneq_tion with this demonstration, respondent makes, and instructs 
the distributors and dealers to make the following (or similar) 
statements: 

This Laboratory Test provides the "worst case scenario" to test RustEvader 
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The 
RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G to the 
complaint) 
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10. Through the use of the depictions, materials and statements 
set forth in Finding 9, respondent has represented, directly or by 
implication, that the demonstration set forth in Finding 9 accurately 
represents how the Rust Evader protects motor vehicle bodies from 
corros10n. 

11. In fact, the demonstration set forth in Finding 9 does not 
accurately represent how the Rust Evader protects a motor vehicle 
body from corrosion. The process utilized in the demonstration -
impressed current cathodic protection -- is much more effective under 
water th~m under conditions that a motor vehicle would normally 
encounter. Therefore, respondent's representation set forth in Finding 
10 was, and is, false and misleading. 

12 .. In connection with the promotion and sale of the Rust Evader, 
respondent has disseminated or has caused to be disseminated~ to 
distributors and dealers, reports of laboratory and other tests 
per:formed on the Rust Evader. Some of these reports represent, 
directly or by implication, that the reported test constitutes scientific 
proof that the Rust Evader is effective in substantially reducing 
corrosion in ·motor vehicle bodies. In addition, respondent has 
represented orally, directly or by implication, that these tests 
constitute scientific proof that the Rust Evader is effective in 
substantially reducing corrosion in motor vehicle bodies. 

13 . In truth and in fact, such tests do not constitute scientific proof 
that the Rust Evader is effective in substantially reducing corrosion 
in motor vehicle bodies. Therefore, respondent's representation set 
forth in Finding 12 was, and is, false and misleading. 

14. In connection with the sale of the Rust Evader, respondent has 
provided purchasers with a limited warranty in the form attached to 
the complaint as Exhibit F. That warranty contains the following 
prOVISlOn: 

INSPECTIONS REQUIRED: The vehicle must be inspected every 24 months within 30 
days of anniversary of installation date, by an authorized Rust Evader Dealer who 
may charge his current labor rate up to one hour for the inspection. FAILURE TO 

HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THE WARRANTY. 

15. The warranty provision described in Finding 14 is in violation 
of Section 102(c) of the Magnuson-Moss Warranty--Federal Trade 
Commission Improvement Act (15 U.S.C. 2302(c)) because it 
conditions a warranty pertaining to a consumer product actually 
costing the consumer more than $5 on the consumer's use of a service 
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(other than a service provided without charge) which is identified by 
brand, trade, or corporate mime. 

. 16. ·In providing advertisements, promotional materials · and 
product demonstrations, such as those described in Findings 4 
through 13, to its distributors and dealers, respondent has furnished 
the means and instrumentalities to those distributors and dealers to 
engage-in the acts and practices-found in Findings 5 through 13. 

CONCLUSIONS OF LAW 

l.The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the ·respondent. 

2. The acts and practices of respondent as described in Findin'gs 
1 through 16 above constitute unfair or deceptive practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
' 3. The· accompanying order, is necessary and appropriate under 

applicable legal precedent and the facts of this case. 

ORDER 

DEFINITIONS 

For the purposes of this· order, the following definitions shall 
apply: 

A. "Electronic corrosion control device" shall mean any device 
or mechanism that is intended, through the use of electricity, static or 
current, to control, retard, inhibit or reduce corrosion in motor 
vehicles. 

B. "Rust Evader" shall mean the electronic corrosion control 
device sold under the trade names Rust Evader, Rust Buster, Electro
lm3:ge, Eco-Guard, and any other substantially similar product sold 
under any trade name·: - . ·. 

C. ·"Competent and reliable scientific evidence" shall mean tests, 
analyses~ research, · studies, or ·other evidence, based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
re1iable results. ' . 
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I. . 

It is ordered, That respondent RustEvader Corporation, a 
corporation, its successors and assigns and its officers, agents, 
representatives and employees, directly or through any corporation, . 
subsidiary, division or other device, in connection with the 
manufacturing, packaging, labeling, advertising, promotion, offering 
for sale, sale, or distribution of the Rust Evader, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that such product is effective 
in preventing or substantially reducing corrosion in motor vehicle 
bodies. ·· · 

II. 

I~ is further ordered, That respondent RustEvader Corporation, a 
corporation, its successors· and assigns and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
manufacturing, packaging·, labeling, advertising, promotion, offering 
for sale, sale, or distribution of any product for use in motor vehicles 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act; do forthwith cease and desist from making 
any representation, directly or by implication, concerning the 
performance, efficacy or attributes of such product unless such 
representation is true and, at the time such representation is made, 
respondent possesses and relies upon competent and reliable 
evidence, which, when appropriate, must be competent ~d reliable 
scientific evidence, that substantiates the representation. 

III. 

It is further ordered, That respondent RestEvader Corporation, a 
corporation, its successors and assigns and its officers, agents, 
representatives and employees~ directly or through any corporation, 
subsidiary, division or other device; in comiection with the 
manufacturing, packaging~ labeling, advertising, promotion, offering 
fo~ sale, sale, or distribution of any product for use in motor vehicles 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 
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misrepresenting, in any manner, directly or by implication, the 
existence, contents, validity, results, conclusions, interpretations or 
pur-J)ose of any test, study, or survey. 

IV: 

It is further ordered, That respondent-RustEvader Corporation, a 
corporation, its successors and assigns and its officers, a,gents, 
representatives and employees, directly or through any corporation, 
subsidiary, division . or other ·device, in connection with ,the 
manufacturing, packaging, labeling, advertising, promotion, .offering 
for sale, sale, or distribution of any product for use in motor vehicles 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do fo-rthwith cease and desist from 
misrepresenting, in any manner, directly or by implication, that any 
demonstration, picture, experiment or test proves, demonstrates or 
confirms any material quality, feature or merit of such product. 

v. 

It is further ordered, That respondent RustEvader Corporation, a 
corporation, its successors and assigns and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
manufacturing, packaging, labeling, advertising, promotion, offering 
for sale, sale, or distribution of the Rust Evader in or affecting 

. commerce, as "commerce" is defmed in the .Federal Trade 
Commission Act, do forthwith cease and desist fr-om employing the 
terms Rust Evader or Rust Buster in conjunction with or as part of the 
name for such product or the product logo. 

VI. 

It is further ordered, That: 

A. Respondent RustEvader Corporation, a corporation, its 
successors and assigns and its officers, agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the manufacturing, packaging, 
labeling, ·advertising, promotion, offering for sale, sale, or distribution 
of any consumer product in or affecting commerce; as "commerce" 
is defined in the Federal Trade Commission Act and actually costing 
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the consumer more than $5, do forthwith cease and desist from 
conditioning any written or implied warranty of such product on the 
consumer's purchase or use, in connection with such product, of any 
article or service (other than article or service provided without 
charge under the terms of the warranty) which is identified by brand, 
trade, or corporate name; and 

B. Within sixty (60) days after the date of service of this order, 
respondent shall notify, by first class mail, all Rust Evader dealers 
and distributors and all other Rust Evader purchasers, that 

1) The warranty provision requiring purchasers to pay for semi
annual inspections of their Rust Evader is null and void; and 

2) No such warranty will be voided for failure to have an 
inspection required by the warranty, except for required inspections 
provided without charge after receipt of the notification provided 
under this order. 

VII. 

It is further ordered, That respondent RustEvader Corporation, its 
successors and assigns, shall: 

. A. Within thirty (30) days after the date of service of this order, 
send by first class certified mail, return receipt requested, to each 
purchaser for resale of Rust Evader with which respondent has done 
business, a letter informing them of the provisions of the 
Commission's complaint and order in this matter and requesting that 
they cease engaging in practices prohibited by the order. The mailing 
shall not include any other documents. For purposes of this order, 
"purchaser for resale" shall mean any purchaser or other transferee of 
any Rust Evader who acquires or has acquired, with or without 
valuable consideration, said Rust Evader and resells or has resold the 
Rust Evader to other purchasers or to consumers; 

B. IIi the event that respondent receives any information that,
subsequent to its receipt of the letter sent pursuant to subparagraph A 
of this part, any purchaser for resale is using or disseminating any 
advertisement or promotional material that contains any 
representation prohibited by this order, respondent shall immediately 
notify the purchaser for resale that respondent will terminate the use 
of said purchaser for resale if it continues to use such advertisements 
or promotional materials; and 
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C. Terminate the use of any purchaser for resale about whom 
respondent receives any information that such purchaser for resale 
has continued to use advertisements or promotional materials that 
contain any representation prohibited by this order after receipt of the 
notice required by subparagraph B of this part. 

VIII. 

It is further ordered, That respondent RustEvader Corporation, its 
successors and assigns, shall, within thirty (30) days after the .date of 
service of this order, provide a copy of this order to each of 
respondent's current principals, officers, director~, and managers, and 
to all personnel, agents, and representatives having sales, advertising, 
or policy responsibility with respect to the subject matter of this 
order. 

IX. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in its possession or control that contradict, qualify; or call 
into question such representation, or the basis relied upon forsuch 
representation, including compl~ints from consumers. 

X. 

It is further ordered, That respondent RustE.vader Corporation · 
shall notify the Commission at least thirty (30) days prior to the 
effective date of any proposed change in the corporate respondent 
such as dissolution, assignment, or sale resulting in the emergence of 
a successor ·corporation(s), the creation or dissolution of subsidiaries, 
or any other change in the corporation that may affect compliance 
obligations arising out of this order. · 
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XI. 

It is further ordered, That respondent RustEvader Corporation, its 
successors and assigns shall, for five (5) years after the last 
correspondence to which they pertain, maintain and upon request 
make available to the Federal Trade Commission for inspection and 
copymg: 

A. Copies of all notification letters sent to purchasers for resale 
pursuant to subparagraph A of part VII of this ·order; and 

B . Copies ' of all communications with purchasers· for -resale 
-pursuant to subparagraphs B and C of part VII of this order. - -

XII. 

It is further ordered, That respondent shall, within sixty (60) days 
after the date of service of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in which 
it has complied with this order. 

XIII. 

It is further ordered, That this order will terminate twenty. (20) 
years from the date of its issuance, or twenty (20) years from the most 
recent date that the United States or the Federal Trade Commission 
files a complaint (with or without an accompanying consent decree) 
in federal court alleging any violation of the order, whichever comes 
later; provided, however, that the filing of such complaint will not 
affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
(20) years; 

_ B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision. of the order, 
and the dismissal or ruling is either not appe~led or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
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between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

FINAL ORDER 

The Administrative L~w Judge filed his Initial Decision in this 
matter on May 24, 1996, finding that the respondent RustEvade! 
Corporation ("REC") engaged in unfair or deceptive practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission -Act, 15 U.S.C. 45, and granting a default judgment 
against REC. 1 An appropriate order against REC to remedy the 
violations was appended to the Initial Decision. 

Service of the Initial Decision was completed on June 19, 1996. 
Neither respondent nor complaint counsel filed an appeal. 

As support for entering the default judgment, the Administrative 
Law Judge relied on both Sections 3.12(c) and 3.38(b)(5) of the 
Commission's Rules of Practice, 16 CFR 3.12(c), 3.38(b)(5) (1996). 
The Commission has determined that Rule 3.38(b)(5) provides ampJe 
authority for the entry of a default judgment in this case and that it is 
unnecessary to rely on Rule 3 .12( c). 

Accordingly, the Initial Decision and the order therein shall 
become effective as provided in Section 3.51(a) and Section 3.56(a) 
·of the Commission's Rules of Practice, 16 CFR 3.51(a), 3.56(a) 
(1996), subject to the following modifications to the pCl;ragraph on 
page 2 [see page 57]that begins with "Rule 3.12(c)." : 

(1) Delete the first sentence of the paragraph. 
(2) Delete the words "both Rule 3.12(c) and" in the third sentence 

of the paragraph: 
(3) Delete the words "Rule 3.12(c) and" in the final sentence of 

the paragraph. 

It is ordered, That the Initial Decision (except as noted above), 
and the order therein, shall become the Final Order and Opinion of 
the Commission on the date of issuance of this order. 

On April II, 1996, in response to the joi~t motion required by Section 3.25(c) of the 
Commission Rules of Practice, 16 CFR 3.25(c)(l996), the Secretary withdrew this matter from 
adjudication with respect to respondent David F. McCready for the consideration of a proposed 
consent agreement. The Commission has now accepted that consentagreement for public comment. 
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This consent order prohibits, among other things, a Michigan-based automobile 
manufacturer from making any representation about the efficacy of any 
automotive cabin air filter in the reduction or removal of pollutants, unless 
such representations are true and the respondent possesses reliable and 
competent scientific evidence to substantiate such representations. 

Appearances 

For the Commission: Linda Badger and Jeffrey Klurfeld. 
For the respondent: Gerald Durcharme, in-house counsel, 

Dearborn, MI. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Ford Motor Company ("respondent"), a corporation, has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH. 1. Respondent Ford Motor Company is a 
Delaware corporation, with its offices and principal place of business 
located at The American Road, Dearborn, Michigan. . 

PAR. 2. Respondent has manufactured, advertised, offered for 
sale, sold, and distributed automobiles, automotive parts, and other 
products to consumers. Certain models of Ford automobiles, such as 
~he Mercury Mystique and Lincoln Continental, include an 
automotive cabin air filter called the "MicronAir Filtration System." 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as. "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements for the MicronAir Filtration System, 
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including but not necessarily limited to the attached Exhibits A-C. 
These advertisements contain the following statements: 

A. "Eat No One's Dust. 
All-New Mercury Mystique With Exclusive MicronAir Filter. 
Here, quite literally, is a breath of fresh air in automotive design. The new 
Mercury Mystique. The only car in its class with a MicronAir filter that removes 
virtually all dust, pollen and other impurities from the interior." (Exhibit A: print 
ad). 

B. "MicronAir Filtration System screens out virtually all pollen, road dust and 
potentially harmful air pollutants before they enter the car. This means allergy 
sufferers, and anyone concerned with air pollution, can breathe easier." (Exhibit 
B: promotional mateii.al). 
·. C. "Dear Mr. Sample, 

.Do you like clean air? Mystique's standard MicronAir Filtration System removes 
virtually all pollen, road dust and other pollutants from air entering the car. It's an 
especially nice feature if you happen to be bothered by allergies." ·(Exhibit C: 
promotional material). · . 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-C, 
respondent has represented, directly or by implication, that the 
MicronAir Filtration System removes virtually all pollutants likely to 
be encountered by a driver. 

PAR. 6. hi truth and in fact, the MicronAir Filtration System does 
not remove virtually all pollutants likely to be encountered by a 
driver. For example, the MicronAir Filtration System has no effect on 
gaseous pollutants, such as hydrocarbons, carbon monoxide, and 
nitrogen oxides. Therefore, the representation set foJ1h in paragraph 
five was, and is, false and misleading. 

PAR. 7. ·Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-C, 
respondent has represented, directly or by implication, that at the time 
it made the representation set forth in paragraph five, respondent 
possessed and relied upon a reasonable basis that substantiated s~ch 
representation. 

PAR. 8. ln truth and in fact, at the time it made the representation 
set forth in paragraph five, respondent did not possess and rely upon 
a reasonable basis that substantiated such representation. Therefore, 
the representation set forth in paragraph seven was, and is, false and · 
misleading. 
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PAR. 9. The acts and practices of respondent as . alleged in this 
complaint constitute unfair or deceptive acts or practices in . or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 

Eat No One's Dust 

.AI} New Here, quire literally, is a breath of fresh air 

Mercury
}. A. J'C'n·que· in auto~ design. The new Mercury 
.1. VJ. y-? Mystique. The only car in its class with a 

\\lith Exclusive Micron Air filter that removes virtually 

Mi·cronAii• Filte..,.. all~. pollen ani other irnpuritic:s from 
J.... the interior. 

-The Micron Air filter is particularly 
useful should r~ ever find~ follO'N-
ing arother car on a dusty road. Then again, 
gM::n the performarw:e of MystiqueS avail
able 24-valve Dur.ucx: V-6, such occasions 
could be rare. Ani with Duma:, Mystique 
is the only car in its class· that goes 100,000 
miles~ scheduled nm:-ups. 

1be Duratcc V-ti ani MicronAir filter 
are just t'MlofMystiquis 21 first-in-class 
inn.Jvati:ms. m11 a1so w things hh 
all-speed traction conacl, solar tint glass 
ani a remote~ sysrcnL' 

Drive the rw:w Mystique ani )0-111 sec 
why we feci it's more than just a rr:w car. 
It's a whole rw:w Mercury For tJl()('C 

infi:xmaoon, call 
l&Xl446-8888. ~MERCURY 
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0001/0001 
Mr. John A. Sample 
123 Main Street 
Anytown, US 12345-6789 

Dear Mr. Sample, 

Complaint 

EXHIBITC 

122 F.T.C. 

Every now and then an automobile like the all-~ew Mercury Mystique comes along 
that is so different, so comfortable and so much fun to drive, you just can't wait for 
the next excuse to get behind the wheel. · 

·Right now, test drive a Mercury mystique and you'll receive a $50 U.S. Savings 
Bond! How's that for an excuse to drive? A $50 U.S. Savings Bond and the chance 
to put this terrific new sedan through its paces. 
We think you'll fmd a lot to like as you drive Mystique. It has 21 unique features 
never before offered by its major competitors. . .. 
Do you like clean air? Mystique's ·standard MicronAir Filtration System removes 
virtually all pollen, road dust and other pollutants from air entering the car. It's an 
especially nice feature if you happen to be bothered by allergies. 
Speaking of being bothered, taking a car in for service probably isn't one of your 
top ten favorite things to do. That's why we've designed the standard Zetec DOHC 
4-cylinder engine to go 60,000 miles before its first scheduled tune-up. Still too 
soon? The optional Duratec DOHC V-6 isn't scheduled for its first tune-up until 
100,000 miles. 
We even wanted to make driving in rain ·or snow more enjoyable. That's why 
Mystique is available with an Anti-lock Brake System (ABS) and All-Speed 
Traction Control which helps you keep from spinning your wheels on slippery 
surfaces. 
Mystique has a few features we hope you'll never use. Like dual air bags and high
tensile, boron-steel door beams which help Mystique meet all1997 federal safety 
standards, today. 
So get behind the wheel of Mercury Mystique and see what·all the excitement is 
about. Remember to bring the certificate below to the dealership named when you 
take your test drive and you'll receive a $50 United States Savings Bond. One 
drive in Mystique and you'll understand-- it's a whole new Mercury. 

Sincerely, 

Keith C. Magee 
Vice President, General Manager 
Lincoln-Mercury Division 
Ford Motor Company 

. . 

P.S. A $50 U.S. Savings Bond is yours when you test drive a 1995 Mercury 
ystique, but only ifyou act soon. Offer expires January 31, 1995. 

_ .,.Always wear your safety belt. MicronAir is a registered U.S. trademark of Freudenberg Nonwovens. 
01100231 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to pres~nt to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
.having thereafter executed an agreement containing a consenf order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 

-required by the Commission's Rules; and 
The Commission having thereafter considered the matter and 

having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, and having duly considered the 
comment filed thereafter by an interested person pursuant to Section 
2.34 of its Rules, now in further ·conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional fmdings and enters 
the following order: 

1. Respondent Ford Motor Company, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its offices a!!d principal place of business 
located at The American Road, in the City of Dearborn, State of 
Michigan. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

I. 

It is ordered, That respondent, Ford Motor Company, a 
corporation, its successors and assigns, and its officers, and 
respondent's agents, representatives and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection. with the labelling, advertising, promotion, offering for 
sale, sale or distribution of the "MicronAir Filtration System" as 
configured in the 1995 Lincoln Continental or 1995 Mercury 
Mystique or any substantially similar product in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
representation, directly or by implication, that such product removes 
virtually all pollutants. For the purposes of this order, "substantially 
similar product" shall mean any automotive cabin air filter which is 
an electrostatic filter, consisting of layers of non-woven fabric, with 
at least one layer that has been electrically charged. 

II. 

It is further ordered, That respondent, Ford Motor Company, a 
corporation, its successors and assigns, arid its officers, and 
respondent's agents, representatives . and · employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labelling; advertising, promotion, 
offering for sale, sale or distribution of any automotive cabin air 
filter, in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
making any representation, in any manner, directly or by implication, 
about the efficacy of any such product in reducing or removing 
pollutants, unless such representation is true, and at the time of 
making such representation, respondent possesses and relies upon 
competent and reliable scientific evidence, that substantiates such 
representation. For purposes of this order, "competent and reliable 
scientific evidence" sh~ll mean tests, analyses, research, studies or 
other evidence based on the expertise of professionals in the relevant 
area, that has been conc_l~cted and evaluated in an objective manner 
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by persons qualified to do so, using procedures generally accepted in 
the profession to yield accurate and reliable results. 

III. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any. representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and . 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including written complaints from consumers. 

IV. 

It is further ordered, That respondent notify the Commission at 
least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment or sale resulting in the 
emergence of a successor corporation, the creation or.dissolution of 
subsidiaries or any other change in the corporation which may affect 
compliance obligations ari~ing out of the order. 

v. 

It is further ordered, That respondent shall, within ten (1 0) days 
from the date of service of this order upon it, distribute a copy of this 
order to each of its officers, agents, representatives or employees 
engaged in the preparation, review or placement of advertising_or 
other materials covered by this order. 

.._ 

VI. 

It is further ordered, That this order will terminate on August 22, 
2016, or twenty years from the most re~~nt date that the United States 
or the Federal Trade Commission files a complaint (with or without 
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an accompanying consent decree) in federal court alleging any 
violation of the order, whichever comes later; provided, however, that 
the filing of such a complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as 
a defendant. in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this parC~_graph as though · 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

VII. 

It is further ordered, That respondent shall, within sixty ( 60) days 
from the date of service of this order upon it, and at such other times 
as the Commission may require, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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This consent order prohibits, among other things, a New York-based advertising 
agency from making any pollution-removal claims for Ford Motor Company's 
MicronAir Filtration System or any similar cabin air filtration system, unless 
such representations are true and the respondent possesses reliable and 
competent scie~tific evidence to substantiate such representations. 

Appearances 

For the Commission: Linda Badger and Jeffrey Klurfeld. 
For the respondent: Carlos Pefia, in-house counsel, New York, 

N.Y. 

COMPLAINT 

· The Federal Trade Commission, having reason to believe that 
Young & Rubicam Inc., a corporation ("Young & Rubicam" or 
"respondent"), has violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent Young & Rubicam is a New York 
corporation, with its principal office or place of business located at 
285 Madison Avenue, New York, New York. 

. PAR. 2. Young & Rubicam is now, and at all times relevant to 
this complaint has been an advertising agency for Ford Motor 
Company ("Ford") and the Lincoln-Mercury Dealers Associations 
("LMDAs"). Young & Rubicam has prepared and disseminated 
advertising materials to promote the sale of Ford's Mercury Mystique 
and Lincoln Continental automobiles. These advertisements have 
included claims regarding the efficacy of the MicronAir Filtration 
System, a cabin air filter installed in Mercury Mystique and Lincoln 
Continental automobiles. 
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PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Young & Rubicam has prepared and disseminated or has 
caused to be disseminated advertisements for the MicronAir Filtration 
System, including but not necessarily limited to the attached Exhibits 
A-H. These advertisements contain the following statements: 

A. "Eat No One's Dust. 
All-New Mercury Mystique With Exclusive MicronAir Filter. 
Here, quite 1iterally, is a breath of fresh air in automotive design. The new 
Mercury Mystique. The only car i~ its class with a MicronAir filter that removes 
virtually all dust, pollen and other impurities from the interior." (Exhibit A: print 
ad). 

B. "MicronAir Filtration System screens out virtually all pollen, road dust and · 
potentially harmful air pollutants before they enter the car. This means allergy 
s.ufferers, and anyone concerned with air pollution, can breathe easier." (Exhibit 
B: promotional material) . 

C. "Dear Mr. Sample, 
Do you like clean air? Mystique's standard MicronAir Filtration System removes 
virtually all pollen, road dust and other pollutants from air entering the car. It's an 
especially nice feature if you happen to be bothered by allergies." (Exhibit C: 
promotional material). 

D. "ANNCR: Introducing, the all-new Mercury Mystique. A car that can help 
bar pollutants and pollen from your environment. With an air filtration system 
ordinarily found in cars costing thousands more." (Exhibit D: television 
commercial). 

E. "MALE ANNCR: How about the all-new Mercury Mystique .. .It's loaded 
with features unique to its class. 
FEMALE ANNCR: (SARCASTICALLY) Magical features? 
MALE ANNCR: Well Mystique's air filter does remove dust, pollen and harmful 
pollutants from the air before they reach the car's interior. 
FEMALE ANNCR: Pretty impressive!" (Exhibit E: radio commercial). 

F. "And you can breathe easy thanks to the MicronAir Filtration System that 
removes all pollen and other pollutants ... a decided advantage when you're driving 

· in dusty desert air ... and an advantage you can't get from either Accord or Altima." 
(Exhibit F: print ad). 

G. "*MicronAir Filtration System 
Removes virtually all pollutants from the cabin." (Exhibit G: print ad). 

H. "A MicronAir Filtration System to keep the passenger compartment 
virtually air-pollutant and pollen free." (Exhibit H: print ad). 

PAR. 5. Through the use of the statements contained in the · 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-H, 
respondent has represented, directly or by implication, that the 



YOUNG & RUBICAM INC. 81 

79 Complaint 

MicronAir Filtration System removes virtually all pollutants likely to 
be encountered by a driver. 

PAR. 6." In truth and in fact, the MicronAir Filtration System 
does not remove virtually all pollutants likely to be encountered by 
a driver. For example, the MicronAir Filtration System has no effect 
on gaseous pollutants, such as hydrocarbons, carbon monoxide, and 
nitrogen oxides. Therefore, the representation set forth in paragraph 
five was, and is, false and misleading. 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-H, 
respondent has represented, directly or by implication, that at the time 
it made the representation set forth in paragraph five, respondent 
possessed and relied upon a reasonable basis that substantiated such 
representation. 

PAR. 8. In truth and in fact, at the time it made the representation 
set forth in paragraph five, respondent did not possess and rely upon 
a reasonable basis that substantiated such representation. Therefore, 

· the representation set forth in paragraph seven was, and is, false and 
misleading. 

PAR. 9. Respondent knew or should have known that the 
representations set forth in paragraphs five and seven were, and are, 
false and misleading. 

PAR. 10. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in ·violation 
of Section 5(a) of the Federal Trade Commission Act. 
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EXHIBIT A 

Eat No One's Dust 

All~ New 
Mercury Mystique 

With Exclusive 
MicronAir· Filter 

Here, quite literally, is a breath of fresh air 
in automotive design. The new Mercury 
Mystique. The only car in its class with a 
Micron Air filter ·that removes virtually 
all dust , pollen and other impurities from 
the interior. 

The MicronAir filter is particularly 
useful should you ever find yourself follow· 
ing another car on a dusty road. Then again. 
given the perfonnarx:e of Mystiques avail
able 24-valve Duraro:: V-6, such occasions 
could be rare. And with Durarec, Mystique 
is ~e only car in its class· that goes 100,000 
miles bet\VI:.en schduled rune-ups. · 

The Durarec V-6 and MicronAir filter 
are just tvJOofMvstiquis 21 firsr·in·class 
innovations. 'IOu'U also find things like 
all-speed tractic1 :omrol. solar tint glass 
and a remote Iocr-. ,_r:~,: ,: ·st:::m:- · 

Drive the n····"' .. -- :n,:[ue and yot.ill see 
why '1.'./e fed i· . . ;;·-: . Jn ; usc a .r:v::w car. 
It's a whole nr .: x .-:'o<Jre 

inforiP->rion , 
1800 446-8· _._: R .-:=URY 
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0001/0001 
Mr. John A. Sample 
123 Main Street 
Anytown, US 12345-6789 

Dear Mr. Sample, 

Complaint 

EXHIBIT C 

122 F.T.C. 

Every now and then an automobile like the all-new Mercury Mystique comes along 
that is so different, so comfortable and so much fun to drive, you just can't wait for 
the next excuse to get behind the wheel. 
Right now, test drive a Mercury mystique and you'll receive a $50 U.S. Savings 
Bond! How's that for an excuse to drive? A $50 U.S. Savings Bond and the chance 
to put this terrific new sedan through its paces. 
We think you'll fmd a lot to like as you drive Mystique. It has 21 unique features 

. never before offered by its major competitors. 
Do you like clean air? Mystique's standard MicronAir Filtration System removes 
virtually all pollen, road dust and other pollutants from air entering the car. It's an 
especially nice feature if you happen to be bothered by allergies. 
Speaking of being bothered, taking a car in for service probably isn't one of your 
top ten favorite things to do. That's why we've designed the standard Zetec DOHC 
4-cylinder engine to go 60,000 miles before its first scheduled tune-up. Still too 
soon? The optional Duratec DOHC V-6 isn't scheduled for its first tune-up until 
100,000 miles. 
We even wanted to make driving in rain or snow more enjoyable. That's why 
Mystique is available with an Anti-lock Brake System (ABS) and All-Speed. 
Traction Control which helps you keep· from spinning your wheels on slippery 
surfaces. , 
Mystique has a few features we hope you'll never use. Like dual air bags and high
tensile, boron-steel door beams which help Mystique meet al11997 federal safety 
standards, today. . 
So get behind the wheel of Mercury Mystique and see what all the excitement is 
about. Remember to bring the· certificate below to the dealership named when you 
take your test drive and you'll receive a $50 United States Savings Bond. One 
drive in Mystique and you'll understand-- it's a whole new Mercury. 

Sincerely, 

Keith C. Magee 
Vice President, General Manager 
Lincoln-Mercury Division 
Ford Motor Company 

P.S. A $50 U.S. Savings Bond is yours when you test drive a 1995 Mercury 
Mystique, but only if you act soon. Offer expires January 31, 1995. 

-Always wear your safety belt. MicronAir is a registered U.S. trademark of Freudenberg Nonwovens. 
. 01100231 
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EXHIBITD 

YOUNG & RUBICAM DETROIT 
200 Rer.a•ssara Center. Sute tOOO • De!llliL M!ChQan 48243 • (313! 446-8600 

ILENAME: TSR. 

DATE: 4/10195 

JOB 1·. ·ooA VAR J 51085 

TITLE: Mys Ani Ad 229 

LENGTH: .271:03 TV 
CLIENT:- Western LMDA 

PRODUCT: Mercury Mystique 

BY: SRI 
NUMBER: As Recorded 

MASTER: M 41985 

VIDEO: 

SUPER: The All New Mercury Myshque 

SUPER: $229 moJ24 mos. 
First Month's Payment $229 
Refundable Security Oepos~ $~50 
Down Payment (Net of RCL Cash) St .500 
Cash Due at Signing $1,979 
'95 Mei'Cl.lry Mystique GS wrth PEP 371A 
MSAP excluding trtle. taxes, licens fee. Lease 
payment basad on average cap~alized cost of 
96.00% of MSRP for 24-mo. dosed~nd Ford 
CrBdit Red Carpet Leases purcl\ased in the 
Western Region through __ . Some 
payments higher, some lower. See dealer for 
payment/terms. Lessee may have option to 
txJy vehicle at lease end wea~ear and · 
mileage over 30,000 at $.11/mile. Cred~ 

· appn)vaVinsurabifity determned by Ford 
Credit. Take new retail delivery lrom dealer 
stod< by 51141'95. Total amount of monthly 
;>ayments is $5,496. For special lease terms 
and $700 RCL cash. take new retail delivery 
stod< by 51141'95. 

3rand Sign (NEW} 

SUPER: See Your Lii'Olln·Mercury Dealer. 

NEW COMM'L I LMS6·0892 

ORIGINAL COMMt 1: U-456·0451 

RECORD DATEiPLACE. Ron Rose Productions 416195 

EDIT DATE/PLACE: GTN 4/10195 
VO TALENT: 

OC TALENT: 

MUSIC: 
PRODUCER: 

AUDIO: 

MUSIC: UNDER 

Steve Cassidy 
Kate Jac:J<son 

MIChael Julien 

AN NCR: l.ntroducing, the all-new Mercury Mystique. A car that can 

3 help bar pollutants and pollen 

4 from your environment. 

5 Wrth an air tinration sr.;tem ottlinarily lound 1n cars costing 

6 thousands more. 

7 It also has an available V-6. Duratec e119ine that goes 100.000 

miles between scheduled tune-ups. Mercury Mystique. II won't oe 

9 spending much time in any garages--onctudil19 your own 

10 

12 Lease a Mystique now for_juS1 $229 a month 

13 Hurry. Offer ends May 14th. 

14 See yoiJr Lill(X)In-Mercury dealer. 

15 

16 

17 

18 

t9 

20 

000050 
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EXHIBITE 

YOUNG & RUBICAM DETROIT 
200 Renaissance Cent~;; Su~e 1000 • Detro~. Michigan "8243 • (313) '-4H600 

FILENAME: RFH 
DATE: 311195 NEW COMM'L 1 : 

JOB 1: LDVARR50n6 ORIGINAL COMM'L: l.MR56-276 

TITtE: a5 Less Than Accord & Altima Prod. RECORD DATE/PLACE: Ron Rose Productions 311195 
EDrT DATE/PLACE: Ron Rose Productions 311195 LENGTH: : 60 Radio , 

CLIENT: SEIJAX 
PRODUCT: Mystique 
3Y: DMH 
'lUMBER: As Recorded 
'-lASTER: RRI38500 

'.1USIC UP FULL 
4.T BEGINNING 
rHEN UNDER 
rOENO 

sclaimer: 

~276 

VO TALENT: Steve Cassidy 
VO TALENT: Lynne Woodison 
MUSIC: •Put Me In A MeraJry"-Sing RRI38500 
PRODUCER: Tom Hillebra~ 

AUDIO: 

SINGERS: Put me in a Mercury now. 

MALE AN NCR: It's March Magic at your Mercury dealer ... 
2 

FEMALE AN NCR: (Interrupting) Magic? Gonna pull something out of a 
3 hat? · 

4 MALE ANNCA: How about the all-new Mercury Mystique ... It's loaded wi1h 

5 features unique to its class. 

6 FEMALE AN NCR: (SARCASTICALLY) Magical features? 

7 MALE AN NCR: Well Mystique's air filter does remove dust, pollen and 
harmful pollutants from the air J:WQm they reach the car's interior. 

8 
FEMALE ANNCR: Pretty impressive! 

9 

10 
MALE ANNCR: Car and Qriyer thought so, too. It judged Mystique to be 
one of its ten best lor '95. 

11 
FEMALE ANNCR: Must be magical to get on that list. 

12 
MALE AN NCR: It is I Plus, Mystique is priced more than 1a ~ 

13 dQllm m than Nissan Altima. And over $2,300 less than Honda Accord. 
· Yet Mystique has more standard featuresthan either of them. 

1~ 

FEMALE AN NCR: Wow! So how long does this magic last? 
15 

MALE AN NCR: March Magic ends April 3. MSRP comparison of 
16 comparably equipped Mystique GS with PEP 371A and Nissan Altima GXE 

1 7 
with value option package and Honda Accord LX. Better hurry to your 
nearest Mercury dealer today ... and say (SNAPS FINGERS) 

18 
SINGERS: Put me in a Mercury now. 

19 
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TEST DRJVE THE NEW MERCURY MYSTIQyE 

AND GET A PHONE CARD GOOD FOR 30 MINUTES 

OF FREE IDNG-DISTANCE PHONE TIME. 

Sound hke J dram come crw:I'M:U. p1i1ch ~ 
h's rruc 8ut Lmcoln ·Mercurydakrs =old turds 
Jl nu.k1ng drc:uns come crw:. &.:n free phone rime. 

S1mplystop m tO}<)Ur Lirroln ·Mercurydalcr and 
test dnve the new Mercury 
~ 1\.'Snque :\at 
onlywill~ou 

h~'< the •uto
monv.:expen· 
cn::eof}QUr 
hie. }<)Urcl.ca1:r 
,..'IIJ IP''<)OlU 
o.illllg ard. 
good lor ; c mm· 
ucc.soffn!c pC,c .,e 
.:ills inY"':hcrc ~ 
L;,l! :onnnc:-~ol 

L'rmd Scncs. 
;:om~hmcnts or 
L1n::oln · \lcr;:ur; 

All :-..fo..'Snque But oo rrr,'5<cry just anochcr sure 
tiur.g 1 r<:>J,...mncr Cu and Dnv.:J: p;,t Mystique 
on Its lCn Sese lm Aurornoi;,.Jc: ;\,bgume ~ 
:-.. 1-,-mquc to be one of >ts All·Sa.rs Mysnqu.c . with 

scyle. SWIUN .and ltlSplnliOrW l'tlOV<.S. You'U 
unckrsw-d wlur- man .bout 'scylc 15 soon 15 

}QU walk uound M}'Srique. elWTlining its dan, 
crisp lines. SwniNI The .vaiWllc 170 ·horscP"""'r 
24 ·V2iv.: DuntccV·6 DOHCenginc"'<:ln't need its 

fint schcdukd tune ·up unril the 1oo.ooo · mile 
rrurk .. .m offer the comperirion cuit m.1tch. 

And )011 c:an brcthe asy 
dunks to the Micron A 1r • 

Filtr.~~ion System th.u rc · 
moves .U poUcn .and other 
poUucanu -• da:•dcd 
adV2llagc when )<)lire 

·~'~"""'·· . c:lrivine in dustY desert 
·. air .. .and an •dvantage 

')<Jllazit get from either 
Acco<d or Alnnu. \1/hy 
inspinrorul? B=usc 
this Mcrcw-y ~nquc 
ncx onlyg<:ts)OU where 
)OUV.-.nt <ago It gets 

}QU there m • spc::uJ "';)' 
My.rique. It's • whole new MetOlr)< 

DoN'r WAIT. [)ol'fr WQNDf.lt 

1t:st drM: m., new Mymqu.: right new and will< 
ZW1Y with 30 fm< minu~ of ccleplnle nmc. It's 
oocing .. .uxi pditablc .=1 )<lUll find rur 1n me best 

. wzy why m., competition isn't c-.o:n close 10 mlll:hing 
this M=ury Mystique. Buth~ 'I'Imoffaccds 
Mm:hk 

000037 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named ill the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
pr.opos.ed to. present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 

. . . I 

violation ofthe.Federal Trade Commission Act; and . . 
The respond~nt, its attorney, and counsel for the Commission 

having thereaft~r yXecuted an agreement COntaining a consent order, 
an admission by the respondem of all the jurisdictional facts set forth 
in the afqresaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respo.ndent that the l(:lw has been violated as alleged-in 
such complaint," or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 

· . for a period of sixty ( 60) days, and having duly considered the 
comment filed thereafter by an interested person p~,rsuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 ofits Rules, the Commission hereby issues 
its complaint, ·makes the following jurisd~ction:al findings and enters 
the following order: 

1 .. Respondent Young & Rubicam Inc., is a corporation organized, 
existing, and· <ioing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 285 Madison Avenue, in the City ofNew York, State of 
New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

. . l 
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ORDER 

I. 

It is ordered, That respondent, Young & Rubicam, a corporation, 
its successors and assigns, and its officers, and respondent's agents, 
representatives and employees, directly or· through any corporation, 
subsidiary, division or other device, in connection with the 
advertising or promotion of the MicronAir Filtration System as 
configured in the 1995 Lincoln Continental and the 1995 Mercury 
Mystique or any substantially similar · product in or affecting 
commerce, as "commerce" is defined in· the Federal Trade 

· Commission Act, do forthwith cease and desist frori ·making any 
representation, directly or by implication, that such products remove 
virtually all pollutants. For the purposes of this order, "substantially 
similar product" shall mean any automotive cabin air filter which is 
an electrostatic filter, consisting of layers of non-woven fabnc, with 
at least one layer that has been electrically charged. 

II. 

It is further ordered, That respondent, Young & Rubicam, a 
corporation, its successors and assigns, and its officers, and 
respondent's agents, · representatives and employees, directly or 
through any corporatioi_l, subsidiary, division or other device, in . 
connection with the advertising or promotion of any household or 
automotive cabin air filter, in or affecting commerce; as "commerce" 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from making any representation, in any maru:ler, directly 
or by implication, about the efficacy of any such product in reducing 
or removing pollutants, unless such representation is tr_ue, and at the 
time of making ·such representation, respondent possesses and relies 
upon competent and reliable scientific evidence, that substantiates 
such representation. For purposes of this order, "competent and 
reliable scientific evidence" shall mean tests, analyses, research, 
studies or other evidence based on the. expertise of professionals in 
the relevant area, that has been conducted and evaluated in an 
objective manner by persons qualified to do so, using · procedures 
generally accepted in the profession to yield accurate and reliable 
results. 
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Provided., however, that it shall be a defense hereunder that the 
respondent neither lmew nor had reason to know of an inadequacy of 
substantiation for the representation. · 

m. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including written complaints from consumers. 

IV. 

It is further ordered, That respondent notify the Commission at 
least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries or any other change in the corporation which may affect 
compliance obligations arising out of the order. 

v. 

It is further ordered, That respondent shall, within ten (1 0) days 
from the date of service of this order upon it, distribute a copy of this 
order to each of its officers, agents, representatives or employees 
engaged in the preparation or review of advertising or other materials 
covered by this order. 

VI. 

It is further ordered, That this order will terminate on August 22, 
2016, or twenty years from the most recent date that the United States 
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or the Federal Trade Commission files a complaint (with or without 
an accompanying consent decree) in federal court alleging any 
violation ofthe order, whichever comes later; provided, however, that 
the filing of such a complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty
years; 

B . This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C.. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court · 
. rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

VII. 

It is further ordered, That respondent shall, within sixty ( 60) days 
from the date of service of this order upon it, and at such other times 
as the Commission may require, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MA TIER OF 

RAYTHEON COMPANY 

CONSENT ORDER, ETC.~ IN REGARD TO ALLEGED VIOLATION OF 
SEC .. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

. . 

Docket C-3 681. Complaint, Sept. 3, 1996--Decision, Sept. 3, 1996 

This consent ·order · requires, among other things, a Massachusetts-based high 
· technology company to erect an information "firewall" for the duration of the 

Navy competition, and prohibits the dissemination of any non-public 
information concerning Raytheon's procurement of Chrysler Technologies 
Holding, Inc. ("CTH") officials or employees, or receiving any non-public 
information concerning the bid . 

. Appearances 

For the Commission: James H Holden. 
For the respondent: Robert D. Paul, White & Case, Washington, 

D.C. . 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
· to believe that respondent, Raytheon Company ("Raytheon"), a 

corporation subject to the jurisdiction of the ~ommission, h~s agreed 
to acquire all of the voting securities of Chrysler Technologies 
Holding, Inc. ("CTH"), a corporation subject to·the jurisdiction of the 
Commission, in violati?n of ·section 5 of the Federal Trade 
Commission Act ("FTC Act"), as amended, 15 U.S.C. 45, and that 
such acquisition, if consummated, w<:mld violate Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18 and Section 5 of the FTC Act, 
as amended, 15 U.S.C. 45; ~nd it appearing to the Commission that 
a proceeding in r~spect thereof would be in the public interest, hereby 
issues its complaint, statmg its charges as follows: 

I. DEFINITIONS 
;.,~ 

For purposes of this complaint the following definitions apply: 
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1. "Submarine high data rate satellite communications terminal" 
means the system to be procured in the United States Department of 
the Navy's scheduled competitive procurement of the submarine high 
data rate satellite communications terminal, a satellite 
communications system for use on U.S. Navy submarines that is 
capable of, among other things, transmitting and receiving both super 
high frequency and extremely high frequency signals. 

2. "Antenna and terminal controls" means any curre.nt or future 
equipment and services designed, developed, proposed or provided 
by Electrospace Systems, Inc. in connection with the United States 
Department of the Navy's procurement of the submarine high data 
rate satellite communications terminal: 

II. RESPONDENT 

3. Respondent Raytheon is a corporation organized and existing 
under and by virtue of the laws of the State of D.elaware, with its 
principal executive offices located at 141 Spring Street, Lexington, 
Massachusetts. 

4. For purposes of this proceeding, respondent is, and at all times 
relevant herein has been, engaged in commerce as "commerce" is 
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, 
and is a corporation whose business is in or affecting commerce as 
"commerce" is defined in Section 4 of the FTC ACt, as amended, 15 

.. u.s.c. 44. 

III. ACQUIRED COMPANY 

5. Chrysler Technologies Holding, Inc. is a corporation organized 
and existing under and by virtue of the laws of the State of Delaware, 
with its principal executive offices located at 1000 Chrysler Drive, 
Auburn Hills, Michigan. CTH's wholly-owned subsidiary, 
Electrospace Systems, Inc. CESI"), researches and develops, among 
other thing's, ·antenna and terminal controls. 

6. CTH is, and at all times relevant herein has been, engaged in 
commerce as "commerce" is defined in Section 1 of the Clayton Act, 
as amended, 15 U.S.C. 12, and is a corporation whose business is in 
or affecting commerce as "commerce" is defined in Section 4 of the 
FTC Act, as· amended, 15 U.S.C. 44. 
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IV. THE ACQuiSITION 

7. On April 4, 1996, Raytheon and CTH entered into a Stock 
Purchase Agreement whereby Raytheon will ·acquire all of the voting 
securities of CTH for approximately $455 million. 

V. THE RELEVANT MARKET 

8. For purposes of this complaint, the relevant line of commerce 
in which to analyze the effects of the acquisition is the res.earch, 
development, manufacture and sale of the submarine high data rate 
satellite communications terminal. 

9. For purposes of this complaint, the relevant geographic area in 
which to analyze the effects of the acquisition is the United States . . 

VI. TRADE AND COMMERCE 

·1 0. The market for the submarine high data rate satellite 
communications terminal in the United States is highly concentrated 
whether measured by Herfindahl-Hirschmann Indices ("HHI") or 
concentration ratios. 

11. Respondent and CTH's prime contractor, GTE Corporation, 
are two of a very small number of competitors in the scheduled 
procurement of the submarine high data rate satellite communications 
terminal. 

12. Entry into the market for the research, development, 
manufacture and sale of the submarine high data rate satellite 
communications terminal would not occur in a timely manner to deter 
or counteract the adverse competitive effects described in paragraph 
thirteen because of the time required to research and develop the 
necessary technology and because of the timing of the Department of 
the Navy's scheduled procurement. 

VII. EFFECTS OF THE ACQUISITION 

13. The effects of the acquisition may be substantially to lessen 
competition and to tend to create a monopoly in the relevant market 
set forth above in violation of Section 7 of the Clayton Act, 15 U.S.C. 
18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C. 
45, by, among others ways, providing a means for respondent or GTE 
Corporation to gain access to competitively sensitive non-public 



RAYTHEON COMPANY 97 

94 Decision and Order 

information concerning the other's submarine high data rate satellite 
communications terminal designs and bidding strategies, whereby 
actual competition between respondent and GTE Corporation would 
be reduced. 

VIII. VIOLATIONS CHARGED 

14. The· acquisition agreement described in paragraph seven 
constitutes ·a violation of Section 5 of the FTC Act, as amended, 15 
u.s.c. 45. 

15. · The acquisition described · in paragraph seven, if 
consummated, would constitute a violation of Section 7 of the 

· Clayton Act, as amended, 15 U.S. C. 18, and Section 5 of the FTC 
Act, as amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of the proposed acquisition by respondent of all of the voting 
securities of Chrysler Technologies Holding, Inc. ("CTH"), and the 
respondent having been furnished thereafter with a copy of a draft of 
complaint that the Bureau of Competition presented· to the 
Commission for its consideration and which, if issued by the 
Commission, would charge respondent with violations of Section 7 
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and 

Respondent, its attorneys, and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by respondent of all the jurisdictional facts set forth in the 
aforesaid ~raft of complaint, a · statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
·admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it ·had reason to believe that the respondent 
has violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public · 
record for a period of sixty (60) days now in further confonnity with 
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the procedure described in Section 2.3~ of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: · 

1. Respondent Raytheon Company ("Raytheon") is a corporation 
organized, existing and doing business under and by virtue of the 
hiws of the state of Delaware, with its office. and principal place of 
business located at 141 Spring Street, Lexington, Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Respondent" or "Raytheon" means Raytheon Company, its 
directors, officers, employees, agents, repre~entatives, predecessors, 
successors and assigns; its subsidiaries, divisions, groups, affiliates, 
partnerships and joint ventures controlled by Raytheon Company, and · 
the respective directors, officers, employees, agents, .representatives, 
successors and assigns of each. For purposes of paragraph II of this 
order, Raytheon does not include ESI. 

B. "CTH" means Chrysler Technologies Holding, Inc., a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Delaware with its. principal office 
and place of business located at 1 OOQ Chrysler Drive~ Auburn Hills, _ 
Michigan, its directors, officers, employees, agents, representatives, 
predecessors, successors and assigns; its subsidiaries, divisions, 
groups, affiliates, partnerships. and joint ventures controlled by CTH, 
and the respective directors, officers, employees, agents, 
representatives, successors and assigns of each. 

C. "ESI'' means Electrospace Systems, Inc., a wholly-owned 
subsidiary of Chrysler Technologies Holding, Inc., with its principal 
office and place ofbusiness located at 1301 East Collins Boulevard, 
Richardson, Texas, or any other .entity within or controlled by 
Clifysler Technologies Holding, Inc. that is engaged in, among other 
things, the research, development, manufacture or sale of antenna and 
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terminal controls, its directors, officers, employees,. agents, 
representatives, predecessors, successors and assigns; its subsidiaries, 
divisions, groups, affiliates, partnerships and joint ventures controlled 
by ESI (or such similar entity), and the respective directors, officers, 
employees, agents, representatives, successors and assigns of each. 

D. "Commission" means the Federal Trade Commission. . 
E. !'Submarine high data rate satellite communications terminal" 

means the system to be procured in the United States Department of 
the Navy's scheduled competitive procurement of the submarine high 
data rate satellite communications. terminal, · a · satellite 
communications system for use on U.S. Navy. submarines that is 
capable of, among other things, transmitting and receiving both super 

· high frequency and extremely high frequency signals. 
F. "Antenna and terminal controls" means any current or future 

equipment and services designed, developed, proposed or provided 
by E$1 in connection with the United States Department of the Navy's 
procurement of the submarine high data rate satellite communications 
terminal. i 

G. "Non-public information of Raytheon" means any information 
not in the public domain and in the possession or control of Raytheon 
relating to the submarine high data rate satellite ·communications 
terminal. 

H. "Non-public information of ESI" means any information not in 
the public domain and in the possession or control of ESI relating to 
the submarine high data rate satellite con:imunications·terminal, and 
any information not in the public domain furnished by Rockwell 
International Corporation or GTE Corporation or arty other company 

. to ESI irt its capacity as subcontractor to Rockwell International 
Corporation in connection ·with the·U.S. Navy's procurement bfthe 
submarine high data rate satellite communications terminal. · · 

I. ''Acquisition" means Raytheon's acquisition of all of the voting 
securities of Chrysler Technologies Holding, Inc. 

II. 

It is further ordered, That: · ... 

A. Raytheon shall not provide, disclose or otherwise ·make 
available, direc!lY or indirectly, to ESI -any non-public information of 
Raytheon until either: (1) the United States Department ofthe Navy 
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selects only one supplier for the submarine high data rate satellite 
communications terminal; or (2) the United States Department of the 
Navy cancels its procurement of the submarine high data rate satellite 
communications terminal entirely. 

B. Raytheon shall not obtain or seek to obtain, directly or 
indirectly, a!ly non-public information of ESI until either: (1) the 
United States Department of th_e Navy selects only one supplier for 
the submarine high data rate satellite communications terminal; or (2) · 
the United States Department of the Navy cancels its procurement of 
the submarine high data rate satellite communications terminal 
entirely. 

III. 

It is further ordered, That respondent shall comply with all terms 
of the Interim Agreement, attached to this order and made a part 
hereof as Appendix I. Said Interim Agreement shall continue in effect 
until the provisions in paragraph II of this order are complied with or 
until such other time as is stated in said Interim Agreement. 

IV. 

It is further ordered, That within twenty (20) days of the date this 
order becomes final, and annually on the anniversary of the date this 
order becomes final until either the United States Department of the 
Navy selects only one supplier for the submarine high data rate 
satellite communications terminal or cancels its procurement of the 
submarine high data rate satellite communications terminal entirely, 
and at such other times as the Commission may require, respondent 
shall file a verified written report with the C~:munission setting forth 
in detail the manner and form in which it has complied and is 
complying with paragraph II of this order. 

v. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to .any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or sale of any division or any other change in the 
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corporation, in each instance where such change may affect 
compliance obligations arising out of the order. 

VI. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, and subiect to any legally 
recognized privilege and applicable United States Go':ernment 
national security requirements, upon written request, and on 
reasonable notice, respondent shall permit any duly authorized 
representatives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondent, relating to any matters contained in 
this order; and 

B. Upon five (5) days' notice to respondent, and without restraint 
or interference from respondent, to interview officers, directors, or 
employees of respondent, who may have counsel present, regarding 
any such matters. 

VII. 

It is further ordered, That respondent's obligations under this 
order shall terminate when either: (1) the United States Department 
of the Navy selects only one supplier for the submarine high data rate 
satellite communications terminal; or (2) the United States 
Department of the Navy cancels its procurement of the submarine 
high data rate satellite communications terminal entirely. 

APPENDIX I 

INTERIM AGREEMENT 

. . 

This Interim Agreement is by and between Raytheon Company 
("Raytheon"), a corporation organized and existing under. the laws of 
the State of Delaware, and the Federal Trade Commission (the 
"Commission"), an independent agency of the United States 
Government, established under the Federal Trade Commission Act of 
1914, 15 U.S.C. 41, et seq. 
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PREMISES 

Whereas, Raytheon ha8 proposed to acquire all of the outstanding 
voting securities of Chrysler Technologies Holding, Inc.; and 

· Whereas, the Commission is now investigating the proposed 
Acquisition to determine if it would violate any of the statutes the 
Commission enforces; and 

Whereas, if the Commission accepts the Agreement Containing
Consent Order ("Consent Agreement"), the Commission will place it 
on the public record for a period of at least sixty (60) days and 
subsequently may either withdraw such acceptance or issue and serve 
its complaint and decision in disposition of the proceeding pursuant 
to the provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached during the period prior to the final issuance of the 
Consent Agreement by the Commission (after the 60-day public 
notice period), there may be interim competitive harm, and divestiture 
or other relief resulting from a proceeding challenging the legality of 
the proposed Acquisition might not be possible, or might be less than 
an effective remedy; and 

Whereas, Raytheon entering into this Interim Agreement shall in 
no way be construed as an admission by Raytheon that the proposed 
Acquisition constitutes a violation of any statute; and 

Whereas, Raytheon understands that no act or transaction . . 
contemplated by this Interim Agreement shall be deemed immune or 
exempt from the provisions of the antitrust laws or the Federal Trade 
Commission Act by reason of anything contained in this Interim 
Agreement. 

Now, therefore, Raytheon agrees, upon the understanding that the . . 

Commission has not yet determined whether the proposed 
Acquisition will be challenged, and . in consideration of the 
Commission's agreement that, at the time it accepts the Consent 
Agreement for public comment, it will grant early termination of the 
Hart-Scott-Rodino waiting pe~od, as follows: 

1. Raytheon agrees to execute and be bound by the terms of the 
order contained in the Consent Agreement, as if it were final, from 
the date Raytheon signs the Consent Agreement. . 

2. Raytheon agrees to deliver, within three (3) days of the date the 
Consent Agreement is accepted for public comment by the 
Commission, a copy of the Consent Agreement and a copy of this 
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. Interim Agreement to the United States Department of Defense, 
Rockwell International Corporation, and GTE Corporation. 

3. Raytheon agrees to submit, within twenty (20) days of the date 
the Consent Agreement is signed by Raytheon, an initial report, 
pursuant to Section 2.33 of the Commission's Rules, signed by 
Raytheon setting forth in· detail the manner in which Raytheon will 
comply with paragraph II of the Consent Agreement. . 

4. Raytheon agrees that, from the date Raytheon signs the 
Consent Agreement until the first of the dates listed in subparagraphs 
4.a. and 4.b., it will comply with the provisions of this Interim 
Agreement: 

a. Ten (1 0) business· days after the Commission withdraws its 
acceptance of the Consent Agreement pursuant to the provisions· of 
Section 2.34-ofthe Commission's Rules; or 

b. The date the Commission finally issues its Complaint and its 
·Decision and Order. 

5. Raytheon waives all rights to contest the validity of this Interim 
Agreement. · 

6. Foi the purpose of determining or securing compliance with 
this Interim Agreement, subject to. any legally recognized privilege 
and applicable United States Government · national security 
requirements, and upon Written· request, and on reasonable notice, 
Raytheon shall permit any duly authorized representative or" 
representatives ofthe Commission: 

a. Access, during the office hours of Raytheon and in the presence 
of counsel, to inspect and copy all books, ledgers, ac~ounts, 
correspondence, memoranda, and other records and documents in the 
possession or under the control of Raytheon relating to compliance 
with this Interim Agreement; and · 

b. Upon five (5) days' notice to Raytheon and without restraint or 
interference from it, to interview ·officers; directors, or employees of 
Raytheon, who may have counsel present, regarding any such 
matters. 

J . 

7. This Inter4n Agreement shall not be binding until accept~d by 
the Commission. ' 
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IN THE MA TIER OF 

PRECISION MOULDING CO., INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3682. Complaint, Sept. 3, 1996--Decision, Sept. 3, 1996 

This consent order prohibits, among other things, a California-based supplier of 
wood products used to construct frames for artists' canvases from r~questing, 
suggesting, urging or advocating that any competitor raise, flx or stabilize 
prices or price levels, and from entering into any agreement or conspiracy to 
flx, raise or maintain prices. · 

Appearances 

For the Commission: Michael Antalics, rVilliam Lanning and 
William Baer. 

For the respondent: Bruce Ryan; Paul, Hastings, Janoftky & 
Walker, Wa,shington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested· in it by said Act, the Federal 
Trade Commission, having reason to believe that Precision Moulding 
Co., Inc., a corporation, hereinafter sometimes referred to -.· as 
respondent or "Precision," has violated the provisions of said Act, and . . 

it appearing to the Commission that a proceeding .by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH L Respondent Precision Moulding Co., Inc. is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of California with its office and 
principal place of business located at 3308 Cyclone Court, 
Cottonwood, California, and its mailing address at P.O. Box 406, 
Cottonwood, California. \ 

PAR. 2. Respondent is now, and for some time has been, engaged 
in the manufacture, advertising, offering for sale, sale and distribution 
of stretcher bars and other wood products. A "stretcher bar" is an art 
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supply wood product which when assembled with three other 
'stretcher bars comprises a rectangular frame over which a canvas 
used for painting is stretched. Stretcher bars come in various lengths 
and widths, but are usually between 6" to 120" in length. Precision 
is the dominant supplier of commercial stretcher bars in the United 
States. 

PAR. 3. Respondent maintains and has maintained .a substantial 
course ofbusiness, including the acts and practices as hereinafter set 
forth, which are in or affect commerce, as "commerce" is defined in 
the Federal Trade Commission Act. 

PAR. 4. Between January and May of 1995, respondent became 
aware that a new competitor was soliciting the business of its 
customers. These cu.stomers provided respondent with written 
documentation that the competitor was offering stretcher bars at 
prices below those offered by respondent. Upon reviewing the 
information concerning the competitor's prices, the President of the 
respondent stated that the competitor's prices were "ridiculous." 

PAR. 5. At all times relevant herein, respondent perceived the 
competitor as a competitive threat because of the competitor's low 
prices. Between January and May of 1995, respondent intentionally 
delayed a scheduled across-the-board increase in the price of its 
stretcher bars because of the competitive threat posed by the 
competitor. 

PAR. 6. In May of 1995, the President and General Manager of 
the respondent planned to travel to the eastern United States, in part, 
to make an unannounced visit to its competitor. 

PAR. 7. On or about June 23, 1995, the President and General 
Manager of respondent visited the headquarters of the new competitor 
and ·met with an officer thereof. During the meeting, the General 
Manager of respondent told the competitor that its prices for stretcher 
bars were "ridiculously ~ow." He also told the competitor that he did 
not "have to give the product away." This was understood by the 
competitor to be an invitation to fix prices. At this point, the 
competitor advised the respondent's representatives that he was aware 
that price fixing was illegal and did not want to get "contaminated." 
The competitor then implored the respondent's representatives to 
refrain from further discussion concerning prices. 

PAR. 8. After a brief discussion about equipment, the 
respop.dent's representatives returned to a discussion about prices. 
The General Manager of the respondent threatened the competitor 
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with a price war and told the competitor that the competitor would 
not be able to survive a price war with Precision. At this. point, the 
competitor reiterated that the respondent's discussion of prices was 
"dangerous" from a legal perspective, and the competitor advised the 
respondent that the conversation was over. . . 

PAR. 9. After the June 1995 meeting and throughout the 
remainder of 1995, respondent continued to delay the implementation 
of its scheduled across-the-board price increase (or its stretcher bars 
until it could ascertain whether the competitor would contin~e to be 
a competitive threat. 

PAR. 10. The conduct described in paragraphs seven· and eight 
constituted an implicit invitation by respondent to its competitor to 
raise prices of stretcher bars and refrain . from competiti.on. The 
invitation, if accepted, would have constituted an agreement in 
restraint of trade. 

PAR. 11. The afores~id acts and practices cons~itute unfair 
methods of competition in or affecting commerce in violation of 
Section 5 of the Federal Trade Commission Act. The acts and 
practices herein alleged are continuing and will continue in the 
absence of the relief herein requested. 

DECISION AND ORDER 

The Federal Trade Commission ("Commission"), having initiated 
an investigation of certain acts and practices of the respondent named 
in the caption hereof, and the respondent having been furnished 
thereafter with a copy of a draft of complaint which the Bureau of 
Competition proposed to present to the Commission .for its 
consideration and which, if issued by the Commission, would charge 
the respondent with violation oftheFeder.al Trade Commission Act; 
and 

The respondent, their attorney, and counsel fo.r the Co1Il11l.ission 
having thereafter executed an agreement containing a consent order, 
an admission by respondent of ~11 the jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commissio~'s Rules; and · 
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The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure described in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Precision Moulding Co., Inc. is a corporation 
organized, existing and doing business under and by virtUe of the 
laws of the State of California, with its office and principal place of 
business located at 3308 Cyclone Court, Cottonwood, California, and 
its mailing address at P.O. Box 406, Cottonwood, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

For purposes of this order, the following definitions shall apply: . 

A. "Respondent" means Precision Moulding Co., Inc., its 
directors, officers, employees, agents and representatives, 

' predecessors, successors and assigns; its subsidiaries, divisions, and 
groups, and affiliates controlled by Precision Moulding Co., Inc., and 
the respective directors,_ officers, employees, agents and 
representatives, successors, and assigns of each. 

B. "Stretcher bar products" ineans an art supply wood product 
which when assembled comprises a rectangular frame over which a 
canvas used for painting is stretched, and includes any size of 
stretcher bar. 

II. 

It is ordered, That respondent, directly or indirectly, through any 
corporation, subsidiary, division or other device, in connection with 



108 FEDERAL TRADE COMMISSION DECISIONS 

· Decision and Order 122 F.T.C. 

the mam1facture, advertising, offering for sale, sale or distribution of 
any stretcher bar products, in or affecting commerce, as "commerce" 
is defmed in the Federal Trade Commission Act, forthwith cease and 
desist from: 

A. Requesting, suggesting, urging, or advocating that any 
competitor raise, fix · or stabilize prices or price levels, or engage in 
any other pricing action; and 

B. Entering into, attempting to enter into, adhering to, or 
maintaining any combination, conspiracy, agreement, understanding, 
plan or program with any competitor to fix, raise, establish, maintain 
or stabilize prices or price levels . 

. Provided, that nothing in this order shall prohibit respondent from: 
(1) agreeing to sell or distribute its stretcher bar products to its 

- competitors, and (2) negotiating or agreeing upon the price which any 
of its stretcher bar products will be sold to its competitors. 

III. 

It is further ordered, That respondent shall: 

A. Within thirty (30) days of the date on which this order 
becomes final, provide a copy of_ this order to all of its directors, 
officers, and management employees; 

B. For a period of three (3) years after the date on which this 
order becomes final, and within ten (1 0) days after the date on which 
any person becomes a director, officer, or management employee of 
respondent, provide a copy of this order to such person; and 

C. Require each person to whom a copy oi this order is furnished 
pursuant to subparagraphs III. A and B of this order to sign and submit 
to Precision Moulding Co., Inc. withing thirty (30) days of the receipt 
thereof a statement that: (1) acknowledges receipt of the order; (2) 
represents that the undersigned has read and understands the order; 
and (3) acknowledges that the undersigned has been advised and 
understands that non-compliance with the order may subject 
Precision Moulding Co., Inc. to penalties for violation of the order. 
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IV. 

It is further ordered, That respondent shall: 

A. Within sixty ( 60) days from the date on which this order 
becomes final, and annually thereafter for three (3) years on the 

_anniversary date of this order, and at such other times as the 
Commission may by written notice to the respondent require, file 
with the Commission a verified written report setting forth in detail 
the manner and form in which respondent has complied and is 
complying with this order; 

. B. For a period of three (3) years after the order becomes final, 
maintain and make available to the staff of the Federal Trade 
Commission for inspection and copying, upon reasonable notice, all . 
records of communications with competitors of respondent relating 

I to any aspect . of pricing for stretcher bar products, and records 
pertaining to any action taken in connection with any activity covered 
by Parts II, III and IV, of this order; and 

C. Notify the Commission at least thirty (30) days prior to any 
change in respondent such as dissolution, assignment or sale resulting 
in the emergence of a successor corporation, the creation or 
-dissolution of subsidiaries, or any other change in the corporation that 
may affect compliance obligations arising out of this order. 

v. 

It is further ordered, That this order shall terminate on September 
3, 2016. 
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IN THE MA TIER OF 

COCA-COLA BOTTLING CO. OF THE SOUTHWEST 

Docket 9 215. Interlocutory Order, September 9, 1996 

ORDER RETURNING MATTER TO ADJUDICATION 
AND DISMISSING COMPLAINT 

In 1984, Coca-Cola Bottling Company of the Southwest 
("CCSW") acquired the Dr Pepper and Canada Dry carbonated soft 
.drink franchises for the San Antonio, Texas area from the San 

- Antonio Dr Pepper Bottling Company, a wholly-owned subsidiary of 
the parent Dr Pepper concentrate company. On July 29, 1988, the 

. Comniission issued an administrative complaint alleging, inter alia, 
. that this acquisition was likely substantially to lessen competition, in 
violation of Section 5 of the FTC Act, 15 U.S.C. 45, and Section 7 of 
the Clayton A_ct, 15 U.S.C. 18. The Notice of Contemplated Relief in 
the administrative complaint included a provision th~t would have 
required divestiture of the Dr Pepper and Canada Dry licenses. 

Hearings on the complaint were held before an administrative law 
judge ("ALJ") from July to October 1990. On June 14, 1991, the ALJ 
issued an initial decision dismissing the complaint. Applying Clayton 
Act standards, the ALJ concluded that the relevant product market 
included all carbonated soft drinks and other similar non-carbonated 
beverages; that the relevant geographic market was broader than the · 
1 0-<?ounty San Antonio area pleaded in the complaint; that entry was 
not difficult; that competition had been significant; th<~.t no customer 
had .complained; and that there was accordingly no likelihood of 
anticompetitive effects from the transaction. 

FTC counsel for the complaint appealed that decision to the full 
Commission. On August 31, 1994, the Commission issued a Final 
Order and Opinion in which the Commission concluded, inter qlia, 
that C<;::SW's acquisition of the Dr Pepper franchise violated the FTC 
Act and .. the Clayton Act, and reversed the ALI's initial decision. The 
Commission concluded that the .relevant product market was branded 
carbonated· soft drinks; that the relevant geographic market was the 
1 0-county San Antonio area; that entry into the market was difficult; 
that the acquisition had raised CCSW's market share from 44.7% to 
54.5%; that the market was ·highly concentrated; and that the 
acquisition substantially increased the likelihood of collusion among 
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soft drink bottlers. For reasons differing from those of the ALJ, the 
Commission also concluded that CCSW's acquisition of the Canada 
Dry franchise did not violate the FTC Act or the Clayton Act. 

In its decision, the Commission expressly rejected CCSW's 
contention that the legality of the transaction should be judged under 
the Soft Drink Interbrand Competition Act of 1980 ("SDICA"), 15 
U.~.C. 3501-3503. That Act provides that "(n]othing contained in any 
antitrust law shall render unlawful the inclusion and enforcement in 
any [soft drink] trademark licensing contract" of "provisions granting 
the licensee the sole and exclusive right to manufacture, distribute, 
and sell such product in a defined geographic area," so long as "such 
product is in substantial and effective competition with other products 
of the same general class in the relevant market or markets." 15 
U_. S.C. 3501. The Commission concluded, however, that the SDICA 
was designed to establish the standard for judging the legality of a 
concentrate manufacturer's grant of exclusivity to a licensee, rather 
than to establish the legality of a bottler's acquisition of licenses to 
bottle competing soft drink brands. The Commission issued a Final 
Order requiring CCSW to divest the Dr Pepper license and related 
assets, and requiring CCSW to obtain prior Commission approval for 
future soft drink license acquisitions. 

Following issuance of the Commission's opinion, CCSW filed a 
petition for review with the United States Court of Appeals for the 
Fifth Circuit. On June 10, 1996, the Fifth Circuit entered a decision 
vacating and remanding the Commission's decision. The Court of 
Appeals held that the standards of the SDICA governed the 

. transaction, and hence that the Commis_sion had used the wrong legal 
standard in concluding that Section 5 of the FTC Act prohibited this 
change in distribution. The court vacated the Commission' s 
divestiture order and remanded the case to the Commission for 
further proceedings to determine the transaction's validity under the 
SDICA's "substantial and effective competition" standard. 

The Commission di~agrees with the Fifth Circuit's application of 
the SDICA in this case. The SDICA -- an amendment to the antitrust 
laws passed in 1980 -- was designed to terminate the Commission's 
1970's challenge to the use of exclusive territories in soft drink 
bottling licenses, and to govern any future challenges to the use of 
exclusivity provisions in soft drink franchises. The statute has 
accomplished that purpose. See, Coca-Cola Co. v. FTC, 642 F.2d 
1387 (D.C. Cir. 1981). Nothing in the language or legislative history 
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of the statute suggests that it was intended to govern Clayton Act 
challenges to' the acquisition by a soft drink bottler of the license to 
bottle a competing brand, where the challenge is not premised on the 
exclusivity of the license whose acquisition is being challenged. 
Notwithstanding our view that the Court of Appeals has misapplied 
the SDICA in this case, the Commission has determined not to seek 
further review of the court's decision. The court's decision, by its 
express terms, "hold[s] only that the Soft Drink Act applies in a case 
such as this one in which the manufacturer se1ls its wholly-owned 
bottling subsidiary and then enters the downstream market by 
licensing an independent distributor for the first time" (emphasis 
added). Given market conditions in the soft drink bottling industry, 
the circumstances described in the court's holding are not likely to 
present themselves in any future case. For this reason, the Court of 
Appeals's decision is highly unlikely to affect the Commission's 
future enforcement of the Clayton Act against combinations of 
competing soft drink brands, even in markets within the Fifth Circuit. 

-Accordingly, the Commission has concluded that seeking further 
review of the decision would be unwarranted. 

With respect to the present case, the Commission has concluded 
that, in light of the age of the challenged transaction, the limited size 
of the market, and the age of the record evidence regarding the 
competitive impact of the challenged acquisition, further expenditrtre 
of resources on this case would·not be in the public interest. 

For these reasons, the Commission has determined not to seek 
further judicial revie~, to return the matter to adjudication, and to 
dismiss the complaint. Therefore, 

It is ordered, That this. matter be, and it hereby is, returned to 
adjudication, and 

It is further ordered, That the complaint in this matter be, and it 
hereby is, dismissed. 

Commissioner Azcuenaga and Commissioner Starek recused . . 
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ORDER RETURNING MATIERS TO ADJUDICATION 
. AND DISMISSING COMPLAINTS 
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The complaints in these matters, issued on December 20, 1988, 
allege that the respondents -- six of the country's largest book 
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The 
core of the complaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
make available to independent bookstores, to the detriment of 
competition and consumers. 

On November 12, 1992, · the Secretary issued an order 
withdrawing these matters from adjudication so that the Commission 
could evaluate non-public proposed consent agreements signed by 
complaint counsel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed consent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued-- including the initiation 
of private litigation addressing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant ways, reflecting the growth of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publishers generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade books and secret discounts on 
mass market books -- with other pricing ·strategies. These 
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developments may limit the potential benefits of the proposed 
consent agreements. 

The Commission could attempt to evaluate the economic and 
legal significance of changes in industry structure and practices, and 
·respond to the effects of these industry changes, by directing the 
Commission staff to conduct additional investigation and, if 
appropriate, to negotiate revised consent agreements. Further 
investigation would be time-consuming and resource-intensive, 
however, and even more resources 'would be needed in the event that 
litigation became necessary. In addition, even if the Commission 
were to issue litigated or consent orde~s against these respondents, 
such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense, practices 
used by other publishers that are not subject to a Commission order. 
Finally, since the time that the proposed consent agreements were 
signed, the American Booksellers Association has filed several 
private actions challenging alleged discrimination in this industry, 
an'd has already obtained consent decrees against four publishers. In 
view of these developments, further investigation, and possibly 
litigation, by the Commission does not appear to be a necessary or 
prudent use of scarce public resources. 

For these reasons, the Commission has determined to reject the 
proposed consent agreements, return the matters to adjudication, and 
dismiss the complaints. Therefore, 

It is ordered, That these matters be, and they hereby are, returned 
to adjudication, and 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed. 

Chairman Pitofsky recused and Commissioner Azcuenaga 
dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

These cases against six book publishers all involve allegations of 
unlawful price discrimination in connection with the sale ofbooks to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commission inexplicably has failed to act on the proposed consent 
orders. Now, almost four years after the matters were removed from 
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adjudication to consider the proposed consent agreements, 1 the 
Commission has decided to dismiss the complaints. I do not 
understand and certainly cannot endorse this decision. 

The most obvious justification for dismissing the complaints, a 
conclusion that the respondents did not engage in the unlawful price 
discrimination alleged in the complaints, is noticeably absent from 
the Commission's order. The majority instead cites fo_!!r reasons for 
its order. The .first reason the majority offers is the evolving industry 
"dyilamics and structure .. . reflecting the growth of'superstores' and 
warehouse or 'club' s~ores." It is not at all clear how such changes 
might mitigate the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of books. 
Indeed, one could speculate that the growth of significant discount 
retailers would result in more rather than less price discrimination 
against disfavored retailers.2 This is simply not a valid reason to 
dismiss the complaints. 

Second, the majority suggests that the "principal forms ';· of 
discriminatory praCtices that led to the complaints have· been replaced 
with other pricing strategies that "may limit the potential benefits of 
the proposed consent agreements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order of the 
Commission addressing unlawful price discrimination requires the 
respondent to cease and desist from· such conduct in the future.4 Such 
an order is not easily outmoded- by changing fashions in 
discriminatory practices. To the extent that the pr?posed consent 
orders w.ere inadequate, the usual options have been available to the 
Commission to seek appropriate relief. The Commission could have 
sought appropriate revisions in the proposed consent orders, or it 

Proposed 'consent agreements having been executed by the respondents and complaint counsel, 
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules of Practice on November 12, 1992. . 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price discrimination is not a thing of the 
past in the industry. 

3 
To the extent that the majority may intend to suggest that the specific practices that led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc., 
105 FTC 342 ( 1985). . . 

4 
E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981 ). See also the form of notice order the Commission 

issued with each of the complaints in these six cases: "[R]espondent shall ... cease and desist from 
discriminating in price" by selling to two purchasers at different prices. 
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could have rejected the orders and returned the matters to 
adjudication. 

Third, the majority expresses dismay that orders against the six 
book publishers may be ineffective, because the respondents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free J:o meet competition. That is what the 
defense is for. If what the majority means to suggest is that book 
publishers not under order also are engaging in discriminatory 
pricing, the solution would appear to be to initiate additional 
investigations, not to dismiss these complaints. As far as I know, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a respondent under order 
could lawfully meet the presumptively lawful prices of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority cites the success that the American 
Booksellers Association has had in its private Robinson-Patman suits 
against several publishers. The Association has negotiated settlements 

-with four publishers. The implication is that the Association's success 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests that a mere 
six FTC orders would have been ineffective. 

The unfortunate choice to dismiss the complaints may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent waste of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 1 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). 
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The complaints in these matters, issued on December 20, 1988, 
allege tha( the respondents -- six of the country's largest book 
publishers --·violated Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
as amended bytheRobinson-PatmanAct, 15 U.S.C. 13(a),(d),(e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45 . The 
core of the complaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
make available to independent bookstores, to the detriment of 
competition and consumers. 

On November 12, 1992, the Secretary issued an order 
withdrawing these matters from adjudication so that the Commission 
could ·evaluate non-public proposed consent agreements signed by 
complaint counsel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed consent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued-- including the initiation 
of private litigation addressing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant ways, reflecting the growth of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publishers generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade books and secret discounts on 
mass market books -- with other pricing strategies. These 
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developments may limit the potential benefits of the proposed 
consent agreements. 

The Commission could attempt to evaluate the economic and 
legal significance of changes in industry structure and practices, and 
respond to the effects of these industry changes, by directing the 
Commission staff to conduct additional investigation and, if 
appropriate, to negotiate revised consent agreements. Further 
investigation would be time-consuming and resource-intensive, 
however, and even more resources would be needed in the event that 
litigation became · necessary. In addition, even if the Commission 
were to issue litigated or consent orders against these respondents, 
such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense, practices 
used by other publishers that are not subject to a Commission order. 
Finally, s!nce the time that the proposed consent agreements were 
signed, the American Booksellers Association has filed several 
private ~ctions challenging alleged discrimination in this industry, 
and has a)ready obtained consent decrees against four publishers. In 
view of these developments, further investigation, and possibly 
litigation, by the Commission does not appear to be a necessary or 
prudent use of scarce public resources. 

For these reasons, the Commission has determined to reject the 
proposed consent agreements, return the matters to adjudication, and 
dismiss the complaints. Therefore, . 

It is ordered, That these matters be, and they hereby are, returned 
to adjudication, and 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed. · 

Chairman Pitofsky recused and Commissioner Azcuenaga 
dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

These cases against six book publishers all involve allegations of 
unlawful price discrimination in connection with the sale of books to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commission inexplicably has failed to act on the proposed consent 
orders. Now; almost four years after the matters were removed from 
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adjudication to consider the proposed consent agreements, 1 the 
Commission has decided to dismiss the complaints. I do not 
understand and certainly cannot endorse this decision. 

The most obvious justification for dismissing the complaints, a 
· conclusion that the respondents did not engage in the unlawful price 
discrimination alleged in the complaints, is noticeably absent from 
the Commission's order. The majority instead cites four reasons for 
its order. The first reason the majority offers is the evolving industry 
"dynamics and structure ... reflecting the growth of'superstores' and 
warehouse or 'club' stores." It is not at all clear how such changes 
might mitigate the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of books . 

. Indeed, one could speculate that the growth of significant discount 
retailers would result in more rather than less price discrimination 
against disfavored retailers.2 This is simply not a valid reason to 
dismiss the complaints. 

Second, the majority suggests that the "principal forms" of 
d~scriminatory practices that led to the complaints have been replaced 
with other pricing strategies that "may limit the potential benefits of 
the proposed consent agreements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order of the 
Commission addressing unlawfUl price discrimination requires the 
respondent t() cease and desist from such conduct in the future. 4 Such 
an order is not easily outmoded by changing fashions in 
discriminatory practices. To the extent that the proposed consent 
orders were inadequate, the usual options have been available to the 
Cominission to seek appropriate relief. The Commission could have 
sought appropriate revisions in the proposed consent orders, or it 

1 
Proposed consent agreements having been executed by the respondents and complaint counsel, 

the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules of Practice on November 12, 1992. 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price discrimination is not a thing of the 
past in the industry. · · 

3 
To the extent that the majority may intend to·suggest that the specific practices that led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc., 
105 FTC 342 (1985). 

4 
E.g., YKK (US.A.) Inc., 98 ~C 25 (1981). See also the form of notice order the Commission 

issued with each of the complaints in these six cases: "[R)espondent shall . . . cease and desist from 
discriminating in price" by selling to two .purchasers at different prices. 
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could have rejected the orders and returned the matters to 
adjudication. 

Third, the majority expresses dismay that orders against the six 
book publishers may be ineffective, because the respondents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free to meet competition. That is what the 
defense is for. If what the majority mea~s to suggest is that book 
publishers not under order also are engaging in discriminatory 
pricing, the solution would appear to .be to initiate . additional 
investigations, not to dismiss these complaints. As far as I know, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a respondent under order 
could lawfully meet the presumptively lawful prices of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority cites the success that the American 
Booksellers Association has had in its private Robinson-Patman suits 
against several publishers. The Association has negotiated settlements 
with four publishers. The implication is that the Association's success 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests that a mere 
six FTC orders would have been ineffective. 

The unfortunate choice to dismiss the complaints may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent w~te of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). 
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_The complaints in these matters; issued on December 20, 1988, 
allege that the respondents -- six of the country's largest book 
publishers-- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
as amended bytheRobinson-PatmanAct, 15 U.S.C. 13(a),(d),(e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The 
core of the complaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
make available to independent bookstores, to the detriment of 
competition and consumers. 

On November- 12, . 1992, the Secretary issued an order 
withdrawing these matters from adjudication so that the Commission 
could evaluate non-public proposed consent agreements signed by 
complaint counsel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed consent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued-- including the initiation 
of private litigation addre~sing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant ways, reflecting the growth of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publishers generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade b()oks and secret discounts on 
mass market books -- with other pricing strategies. These 
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developments may limit the potential benefits of the proposed 
consent agreements. 

The Commission could· attempt to evaluate the economic and 
legal significance of changes in industry structure and practices, and 
respond to the effects of these industry changes, by directing the 
Commission staff to conduct additional investigation and, if 
appropriate, to- negotiate revised .consent agreements. Further 
investigation would be time-consuming and resource-intensive, 
however, and even more resources would be needed in the event that 
litigation became necessary. In addition, even if the Comniission 
were to issue litigated or consent orders against these respondents, 
such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense, practices 
used by other publishers that are not subject to a Commission order. 
Finally; since the time that the proposed consent agreements were 
signed, the American Booksellers Association has filed. several 
private actions challenging alleged discrimination in this industry, 
and has already obtained consent decrees against four_publishers. In 
view .of these developments; further investigation, and possibly 
litigation, by the Commission does. not appear to be a necessary or 
prudent use of scarce public resources. 

For these reasons, the Commission has determined to reject the 
proposed consent agreements, return the matters to adjudication, and 
dismiss the complaints. Therefore, · 

It is ordered, That these matters be, and they hereby are, returned 
to adjudication, and 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed. · · 

Chairman Pitofsky recused and Commissioner Azcuenaga 
dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

These cases against six book publishers all involve allegations of 
unlawful price discrimination in connection with the sale of books to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commissi9n inexplicably has failed to act on the proposed consent 
orders. Now, almost four years after the matters were removed from 
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adjudication to consider the proposed consent agreements, 1 the 
Commission has decided to dismiss the complaints. I do not 
understand and certainly cannot endorse this dec;;ision. 

The most obvious justification for dismissing the complaints, a 
conclusion that the respondents did not engage in the unlawful price 
discrimination alleged in the complaints, is noticeably absent from 
the Commission's order. The majority instead cites four reasons. for 
its order. The first reasol?- the majority offers is the evolving industry 
"dynamics and structure ... reflecting the growth of'superstores' and 
warehouse or 'club' stores." It is not at all clear how such changes 
might mitigate the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of books. 
Indeed, one could speculate that the growth of significant discount 
retailers would result in more rather than less price discrimination 
against disfavored retailers.2 This is simply not a valid reason to 
dismiss the complaints. 

Second, the majority suggests that the "principal forms" of 
discriminatory practices that led to the complaints have been replaced 
with other pricing strategies that "may limit the potential benefits of 
the proposed consent agreements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order of the 
Commission addressing unlawful price discrimination requires the 
respondent to cease and desist from such conduct in the future.4 Such 
an order is ·not easily outmoded by changing fashions in 
discriminatory practices. To the extent ·that the proposed consent 
orders were inad~quate, the usual options have been available to the 
Commission to seek appropriate relie£ The Commission could have 
sought appropriate revisions in the proposed consent orders, or it 

1 
Proposed consent agreements having been executed by the respondents and complaint counsel, 

the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules ofPractice on November 12, 1992. 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price ·discrimination is not a thing of the 
past in the industry. . . 

3 
To the extent that the majority may intend to suggest that the specific practices .that led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc., 
105 FTC 342 (1985). 

4 
E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981 }. See also the form of notice order the Commission 

issued with each of the complaints in these six cases: "[R]espondent shall ... cease and desist from 
discriminating in price" by selling to two purchasers at di fferent prices. 
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could have rejected the orders and returned the matters to 
adjudication. 

Third, the majority expresses dismay that orders against the six 
book publishers may be ineffective, because the respondents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free to meet competition. That is what the 
defense is for. If what the majority means to suggest is that book 
publishers , not under order also are engaging in discriminatory 
pricing, the solution would appear to be to initiate additional 
investigations, not to dismiss these complaints. As far as I know, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a respondent under order 
could lawfully meet the presumptively lawful prices of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority cites the success that the American 
Booksellers Association has had in its private Robinson-Patman suits 
against several publishers. The Association has negotiated settlements 
with four publishers. The implication is that the Association's success 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests that a mere 
six FTC orders would have been ineffective. 

The unfortunate choice to dismiss the complaints may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent waste of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). 
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The complaints in these matters, issued on December 20, 1988, 
allege that the respondents -- six_ of the country's largest book 
publishers-- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S. C. 45. The 
core of the co_mplaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
make available to independent bookstores, to the detriment of 
competition and consumers. 

On November 12, 1992, the Secretary issued an order 
withdrawing these matters from adjudication so that the Commission 
could evaluate non-public proposed consent agreements signed by 
complaint counsel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed consent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued-- including the initiation 
of private litigation addressing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant ways, reflecting the growth of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publishers generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade books and secret discounts on 
mass market books --· with other pricing strategies. These 
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developments may limit the p~tential benefits of the proposed 
consent agreements. 

The Comn1ission could attempt to ~val~ate the economic and 
legal significance of changes in industry structure and practices, and 
respond to the effects of these industry changes, by directing the 
Commission staff to conduct additional investigation and, if 
appropriate, to negotiate revised consent agreements. Further _ 
investigation ·would be time-consuming and resource-intensive, 
however, and even more resources would be needed in the event that 
litigation ·became necessary. In addition, even if the Commission 
were to issue litigated or consent orders against these respondents, 
such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense, _practices 
used by other publishers that are not subject to a Commission order. 
Fimilly, since the time that the proposed consent agreements were 
signed, the American Booksellers Association has filed several 
private actions challenging alleged discrimination in this industry, 
and has already obtained consent decrees against four publishers. In 
view of these developments, further investigation, and possibly 
litigation, by the Commission does not appear to be a necessary or 
prudent use of scarce public resources. 

For these reasons, the Commission has determined to reject the 
proposed consent agreements, return the matters to adjudication, and 
dismiss the complaints. Therefore, 

It is ordered, That these matters be, and they hereby are, retu~ed 
to adjudication, and . 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed. 

Chairman Pitofsky -recused and Commissioner Azcuenaga 
dissentirig. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

These cases against six book publishers all involve allegations of 
unlawful price discrimination in connection with the sale of books to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commission inexplicably has failed to act on the proposed consent 
orders. Now, almost four years after the matters were removed from 
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adjudication to consider the proposed consent agreements, 1 the 
Commission has decided to dismiss the complaints. I' do not 
understand and certainly c~ot endorse this decision. 

The most obvious justification for dismissing the complaints; a 
conclusion that the respondents did. not engage in the unlawful price 
discrimination alleged in the complaints, is noticeably absent from 
the Corllinission's order. The majority instead Cites four reasons for 
its order. The first reason the majority offers is the evolving industry 
II dynamics and structure ... reflecting the growth of fsuperstores' and 
warehouse or 'club' stores." It is not at all clear how such changes 
might mitigate the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of book~. 
Indeed, one could speculate that the growth of significant discount 
retailers would result in more rather than less price discrimination 
against disfavored retailers.2 This is simply not a valid reason to 
dismiss the complaints: · · 

Second~ the majority suggests that the "principal forms" of 
discriminatory practices· that led to the complaints have been replaced 
with other pricing strategies that "may limit the potential benefits of 
the proposed consent agreements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order of the 
Commission addressing unlawful price discrimination requires the 
respondent to cease and desist from·such conduct in the future.4 Such 
an order is not easily outmoded by changing fashions in 
discriminatory practices. To the extent that the proposed consent 
orders were inadequate, the usual options have been available to the 
Commission to seek appropriate relief. The Commission could have 
sought appropriate revisions in the proposed ·consent orders, or it 

1 
Proposed consent agreements having been executed by the respondents and complaint counsel, 

the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules of Practice on November 12, 1992. · 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price discrimination is not a thing of the 
past in the industry. · 

3 
To tlie extent that the majority may intend to suggest that the specific practices that led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to_avoid a Commission order. See, e.g., Warner Communications, Inc., 
105 FTC 342 ( 1985). · . 

4 
E.g., YKK (U.S.A.) Inc., 98 FTC iS (1981). See also the form of notice order the Commission 

issued with each of the complaints in these six cases: "[R]espondent shall ... cease and desist from 
discriminating in price" by selling to two purchasers at different prices. 



128 FEDERAL TRADE COMMISSION DECISIONS 

Dissenting Statement 122 F.T.C. 

could have rejected the orders and returned the matters to 
adjudication. _ 

Third, the majority expresses dismay that orders against the six 
. book publishers may be ineffective, b~cause the resppndents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free to meet competition. That is what the 
defense is for. If what the majority means to suggest is that book 
publishers not under order also are engaging in discriminatory 
pricing, the solution would appear to be to initiate additional 
investigations, not to dismiss these complaints. As· far as I khow, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a reSpondent under order 
could lawfully meet the presumptively lawful prices . of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority dtes the success that the American . 
Booksellers Association has had in its private Robins.on-Patman suits 
against several publishers. The Association has negotiated settlements 
with four_ publishers. The implication is that .the Association's success 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests that a mere 
six FTC orders would have been ineffective. · 

The unfortunate choice to dismiss the complaints may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent wa~te of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). 
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. The complaints in these matters, iss~ed on December 20, 1988, 
allege that the respondents -- six of the country's largest book 
publishers --violated.Sections 2(a), 2(d), and 2(e) of the Clayton Act, 
as amended by the Robinson-Patman Act, 15 U.S.C. 13( a),( d),( e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The 
core· of the complaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
·make available to independent bookstores, to the detriment of 
competition and consumers. 

On November 12, 1992., . the Secretary issued an order 
withdrawing these matters from adjudication so that the Commission 
could evaluate non-public proposed consent agreements signed by 
complaint co~sel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed co.nsent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued -- including the initiation 
of private litigation addressing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant" ways, reflecting the growth of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publisher~ generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade books and secret discounts on 
mass market books -- with other pricing strategies. .These 
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developments may limit the potential benefits of the proposed 
consent agreements. 

The Commission could attempt to evaluate the economic -and 
legal significance of changes in industry structure and practices, and 
respond to the effects of these i_ndustry changes, by directing the 
Commission staff to conduct additional investigation and, if 
~ppropriate, to negotiate revised consent agreements. Further 
investigation would be time-consuming 'ind resource-intensive, 
however, and even more resources would be needed in the event that 
litigation became necessary. In addition, even if the Commission 
were to issue litigated or consent orders against these respondents, 
such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense, practices 
used by other publishers that are not subject to a Commission order. 
Finally, since the time. that the proposed consent agreements were 
signed, the American Booksellers Association has filed several 
private actions challenging· alleged discrimination in this industry, 
and has already obtained consent decrees against four publishers. In 
view of these developments, further investigation, and possibly 
litigation, by the Commission does 'not appear to be a necessary or 
prudent use of scarce public resources. 

For these reasons, the Commission has detenniried to reject the 
proposed consent agreements, return the matters to adjudication, and 
dismiss-the complaints. Therefore, · 

It is ordered, That these matters be, and they hereby are, returned 
to adjudication, and . 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed: 

Chairman Pitofsky recused and Commissioner Az9uenaga 
dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

These cases against six book publishers all involve allegations of 
unlawful price discrimination in connection with the sale of books to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commission inexplicably has failed to act on the proposed consent 
orders. Now, almost four years after the matters were removed from 
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adjudication to consider the proposed conserit agreements~ 1 the 
Commission has decided to dismiss the complaints. I do not 
understand and certainly cannot endorse this decisio-n. · , 

· The most obvious justification for dismissing the complaints, a 
conclusion that the respondents did not engage in the unlawful price 
discrimination alleged in the ·complaints, is noticeably absent from 
the Commission's order. The majority instead cites foll.r reasons for 
its order. The first reason the majority offers is the evolving industry 
"dynamics and structure· . . ·. reflecting the groWth of'sup·erstores' and 
warehouse or 'club' stores. n It' is not at all clear-how such changes 
might mitigate. the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of books. 
Indeed, one could speculate that the growth of significant discount 

· retailers would result in more rather than less price discrimination 
against disfavored retailers. 2 This is simply not a valid reason to 
dismiss the complaints . . · · 

Second, the majority suggests that the "principal forms" of 
discriminatory practices that led to the complaints have been replaced 
with other pricing strategies that "may limit. the potential ben~fits of 
the proposed consent agr~ements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order .of the_ 
Commission addressing unlawful price discrimination requires the 
respondent to cease and desist froni such conduct in the future.4 Such 
an order is not easily outmoded by changing fashions in 
discriminatory practices. To the extent that the proposed consent 
orders were inadequate, the usual options have been available to the 
Commission to seek appropriate relief. The Commission could have 

. sought appropriate revisions in the proposed consent orders, or it 

1 
Proposed consent agreements having been executed by the respondents and complaint counsel, 

the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules of Practice on November 12, 1992. 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price discrimination is not a thing of the 
past in the industry. 

3 
To the extent that the majority may intend to suggest that the specific practices that led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to avoid a Commission order. See, e.g ., Warner Communications, Inc., 
I 05 FTC 342 (1985). . · 

4 
E.g., YKK (US.A.) Inc., 98 FTC 25 (1981 ). See also the form of notice. order the Commission 

issued with each of the complaints in these six cases: "[R]espondent shall .· . . cease and desist fro01 
discriminating in price" by. selling to two purchasers at different prices. 
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could have rejected the orders and returned the matters to 
adjudication. 

Third, the majority expresses dismay that orders against the six 
book publishers may be ineffective, because the respondents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free to meet competition. That is what the 
defense is for. If-what the majority means to suggest is that book 
publishers not under order also are engaging in discriminatory 
pricing, the solution would appear to be to initiate additional 
investigations, not to dismiss these complaints. As far as I know, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a respondent under order 
could lawfully m~et the presumptively lawful prices of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority cites the s.uccess that the American 
Booksellers Association has had in its private Robinson-Patman suits 
against several publishers. The Association has negotiated settlements 
with four publishers. The implication is that the Association's success 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests. that a mere 
six FTC orders would have been ineffective. 

The unfortunate choice to dismiss the complaints-may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent waste of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). 
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The complaints in these matters, issued on December 20, 1988, 
allege that the respondents -- six of the country's largest book 
publishers -- violated Sections 2( a), 2( d), and 2( e) of the Clayton Act, 
as amended by the Robinson-Patman Act, 15 U.S. C. 13(a),(d),(e), and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The 
core of the complaints is that the respondents gave certain national 
bookstore chains price and promotional concessions that they did not 
make available to independent bookstores, to the detriment of 
competition and consumers. 

On November 12, 1992, the Secretary ·issued an order 
withdrawing these matters from adjudication so that the Cotnmission 
could evaluate non-public proposed consent agreements signed by 
complaint counsel and each of the respondents. Since that time, the 
Commission has considered additional information concerning 
developments in the industry and what, if any, Commission action is 
appropriate. Having examined the proposed consent agreements, and 
having considered significant developments that have occurred in the 
industry since the complaints were issued -- including the initiation 
of private litigation addressing many of the same issues -- the 
Commission has concluded that it is in the public interest to reject the 
proposed consent agreements and dismiss the complaints. 

Although the proposed consent agreements prohibit most of the 
practices that led to the complaints, the industry has changed 
appreciably since the consent agreements were signed. For example, 
the dynamics and structure of the book distribution market have 
evolved in significant ways, reflecting the growth--of "superstores" 
and warehouse or "club" stores. Moreover, it appears that major book 
publishers generally have modified pricing and promotional practices. 
Finally, the respondents generally have replaced the principal forms 
of alleged price discrimination that prompted the complaints -
unjustified quantity discounts on trade books and secret discounts on 
mass market · books -- with other pricing strategies. These 
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developments may limit the potential benefits of the proposed 
consent agreements. 

The Commission could attempt to evaluate the economic and 
legal significance of changes in industry structure and practices, and 
respond to the effects of these industry changes, by directing the 
Commission · staff to conduct additional investigation and, if 
appropriate, to negotiate revised c_Qnsent agreements. Further 
inv:estigation. would be time-consuming and resource-intensive, 
however, and even mo~e resources would be needed in the event that 

f. litigation became necessary. In addition, eve~ if the Commission 
: were to issue litigated or consent orders against these respondents, 

such orders might not effectively prevent the respondents from 
adopting, pursuant to the "meeting competition" defense,. practices 
used by other publishers that are not subject to a Commission order. 
Finally, since the time that the proposed consent agreements were 
signed, the American Booksellers Association has filed several 
private actions challenging alleged discrimimition in this industry, 
and has already obtained consent decrees against four publishers. In 
view of these -developments, further investigation, and possibly 
litigation, by the Commission does not appear to be a necessary or 

. prudent use of scarce public resources . . 
For these reasons, the Commission has determined to reject the 

proposed consent agreements, return the matters to adjudication, and 
dismiss the complaints. Therefore, 

It is ordered, That these matters be, and they hereby are, returned 
to adjudication, and 

It is further ordered, That the complaints in these matters be, and 
they hereby are, dismissed. 

Chairman Pitofsky recused and Commissioner Azcuenaga 
dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA . -

These cases against six book publishers all involve allegations of 
unlawful price. discrimination in connection with the sale ofbooks to 
resellers. Although all six respondents reached agreement with 
complaint counsel on proposed settlements several years ago, the 
Commission inexplicably has failed to act on the proposed consent 
orders. Now, almost four years after the matters were removed from 
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adjudication to consider the proposed consent agreements, 1 the 
Commission has decided to dismiss the complaints. I do . not 
understand and certainly cannot endorse_ t_his decision. . 

The most obvious justification for dismissing the complaints, a 
conclusion th'J,t the respondents did not engage in the u~lawful price 
discrimination alleged in the complaints, is noticeably absent from 
the Commission's order. The majority instead cites four reasons for 

. its order. The first reason the majority offers is the evolving industry 
"dynamics and structure ... reflecting the growth of'superstores' and 
warehouse or 'club' stores." It is not at all clear how such changes 
might mitigate the practice, alleged in the Commission's complaints, 
of unlawfully discriminating in price among retailers of books. 
Indeed, one could speculate that the growth of significant discount 
retailers would result in more rather than less price discrimination 
against disfavored retailers. 2 This is simply not · a valid reason to 
dismiss the complaints. 

· Second, the majority sugg~sts that ·the "principal forms" of 
discriminatory practices that led to the complaints have been replaced 
with other pricing strategies that "may limit the potential benefits of 
the proposed consent agreements." This rationale for dismissal does 
not suggest a conclusion that the respondents did not violate the law 
but rather appears to reflect a concern about the remedial 
effectiveness of the proposed orders.3 Traditionally, an order of the 
Commission addressing unlawful price discrimination requires the 
respondent to cease and desist from such conduct in the future.4 Such 
an order is not easily outmoded by changing fashions in 
discriminatory practices. To the extent that the proposed consent 
orders were inadequate, the usual options have been available to the 
Commission to seek appropriate relief. The Commission could have 
sought appropriate revisions in the proposed consent orders, or it 

1 
Proposed consent agreements having been executed by the respondents and complaint counsel, 

the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the 
Commission's Rules of Practice on November 12, 1992. 

2 
The private Robinson-Patman actions brought by the American Booksellers Association 

against several book publishers tend to suggest that unlawful price discrimination is not a thing of the 
past in the industry. . 

3 
To the extent that the majority may intend to suggest that the specific practices that ·led to the 

complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under 
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, _bc., 
I 05 FTC 342 (1985). . 

4 
E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission 

issued with each of the complaints in these six cases: ."[R]espondent shall . .. cease and desist from 
discriminating in price" by selling to two purchasers at different prices. 
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could have rejected the orders and returned the matters to 
adjudication. 

Third, the majority expresses dismay that orders against the six 
book publishers may be ineffective, because the respondents would 
be free to use the "meeting competition" defense5 to meet the prices 
of publishers not subject to Commission order. Of course, the 
respondents would be free to meet competition. That is what the 
defense is for. If what the majority means to suggest is that liook 
publishers not under order also are engaging in discriminatory 
pricing, the solution would appear to be to initiate additional 
investigations, not to dismiss these complaints. As far as I know, the 
Commission never before has deemed enforcement of the Robinson
Patman Act fruitless on the ground that a respondent under order 
could lawfully meet the presumptively lawful prices of its 
competitors, and it seems a very odd proposition to adopt. 

Finally, the majority cites · the success that the American· 
Booksellers Association has had in its private Robinson-Patman suits 
against several publishers. The Association has negotiated settlements 
with four publishers. The implication is that the Association's ~uccess 
should somehow stand in for the Commission's law enforcement. 
This is very confusing, when the same majority suggests that a mere 
six FTC orders would have been ineffective. 

The unfortunate choice to dismiss the complaints may indeed save 
"scarce public resources" from further expenditure in these cases, but 
it is an imprudent waste of the substantial law enforcement resources 
that this agency already has expended. 

I dissent. 

. t .r. 

5 
Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b ). 
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This consent order prohibits, among other things, the Massachussetts-based 
corporation from fixing, controlling, or maintaining the prices at which 
retailers advertise, promote or off~r for sale any New Balance athletic or 
casual footwear. The order also prohibits the respondent from coercing or 
pressuring any retailer to maintain or adopt any resale price and from 
attempting to secure a retailer's commitment to any resale price. In addition, 
the order prohibits the respondent, for ten years, from notifying a retailer in 
advance that the retailer is subject to partial or temporary suspension or 
termination as a New Balance dealer if it advertises products below New 
Balance's designated resale price. 

Appearance_s 

For the Commission: Michael J. Bloom and Pamela A. Gill. 
For the respondent: Paul R. Gauron, Goodwin, Procter & Hoar, 

Boston, MA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
(15 U.S.C. 41 et seq.), and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason to believe 
that New Balance Athletic Shoe, Inc. (hereinafter "respondent") has 
violated the provisions of Section 5 of the Federal Trade Commission 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues this 
complaint stating its charges as follows: . 

PARAGRAPH 1. Respondent New Balance Athletic Shoe, Inc. 
is a corporation -organized, existing and doing business under and by 
virtue of the laws of the State of Massachusetts, with its principaJ 
place of business . located at 61 North Beacon Street, Boston, 
Massachusetts. 
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PAR. 2. Respondent is now, and for some time has been, engaged 
in the offering for sale, sale, and distribution of athletic footwear to 
retail dealers located throughout the United States, including many of 
the nation's largest retail chains. 

PAR. 3. Respondent maintains, and has maintained, a substantial 
course of business, including the acts or practices alleged in .. the 
complaint, which are in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

PAR. 4. In connection with the sale and distribution of New 
Balance branded products, respondent, in . combination,. ~greement 
and understanding with certain of its dealers, has engaged in a course 
of conduct to fix, establish and maintain the resale prices at which 
dealers sell its products. Respondent has entered into express or tacit 
agreements with certain dealers, pursuant to which such dealers have 
agreed to raise re~ail prices on respondent's products, or to maintain 
certain prices or price levels set by respondent, or to refrain fron:t 
discounting respondent's . products for a certain period of time. 
Respondent has engaged in certain actions with the intent and effect 
of inducing dealers to enter into such price agreements, including, 
among other things, the following: 

(a) Respondent has made threats to terminate or suspend 
shipments to discounting r~tailers and has .engaged in other coercive 
acts, such as surveillance of dealers' prices, demands that dealers raise 
their prices, and threats that respondent would in the future respond 
to complaints by other dealers about a dealer's prices, with the intent 
and effect of inducing dealers to enter into express or .tacit price 
agreements; 

(b) Respondent, in order to induce certain dealers to enter into 
price agreements, has told such dealers that it would act to secure 
similar price agreements with other dealers or ~o prevent other dealers 
from discounting more than a certain fixed percentage below 
suggested retail prices; and 

(c) Respondent has secured pric~ agreements from dealers after: 
warning discounting dealers that continued or subsequent selling of 
its products at prices below those set by .respondent would. result- in 
discontinuation of sales to the dealer pursuant to respondent's written 
policy stating that respondent will give a "one-time warning" to a 
dealer who sells its products below designated prices, and that in the 
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event of continued or subsequent violation of its policy respondent 
will discontinue selling to that dealer. 

PAR. 5. The purpose, effect, tendency, or capacity of the acts and 
practices d~scribed in paragraph four is and has been to restrain trade 
unreasonably and to hinder competition in the sale of athletic · 
footwear in the United States, and to deprive consumers of the 
benefits of competition in the following ways, among others: 

(a) Price competition among retail dealers with respect to the sale 
of New Balance products has been restricted, and 

(b) Prices to consumers o.f New Balance products have been 
· increased, or have been prevented from falling. 

· PAR. 6. The aforesaid acts and practices constitute unfair . . 
methods of competition in or affecting commerce in violation of 
Section 5 ofthe Federal Trade Commission Act, 15 U.S.C. 45. These 
acts and practices are continuing and will continue in the absence of 
the relief requested. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of Section 5 of the Federal Trade Commission Ad, as 
amended, 15 U.S.C. 45; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement" containing a consent order, 
an admission by respondent of all the jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that-the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and · · 

The Com1nission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
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has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
further issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent New Balance Athletic Shoe, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Massachusetts. The mailing address and principal 
place of business of respondent New Balance Athletic Shoe, Inc. is 
61 North Beacon Street, Boston, Massachusetts. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That for the purpose of this order, the following 
definitions shall apply: 

(A) The term "New Balance" means New Balance Athletic Shoe, 
Inc., its predecessors, subsidiaries, divisions, groups, and affiliates 
controlled by New Balance Athletic Shoe, Inc., and its respective 
directors, officers, employees, agents, and representatives, and the 
respective successors and assigns of each. 

(B) The term "respondent" means New Balance. 
(C) The term ''product" means any athletic or casual footwear 

item which is manufactured, offered for sale or sold under the brand 
name of "New Balance" to dealers or consumers located in the United 
States of America. 

(D) The term "dealer" means any person, corporation or entity 
not owned by New Balance, or by any entity owned or controlled by 
New Balance, that in the course of its business sells any product in or 
into the United States of America. 

(E) The term "resale price" means any price, price floor, 
minimum price, maximum discount, price range, or any mark-up 
formula or margin of profit. used by any dealer for pricing any 
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product. "Resale price" includes, but is not limited to, any suggested, 
established, or customary resale price. 

II. 

It is further ordered, That New Balance, directly or indirectly, or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, offering for sale, sale or 
distribution of any product in or into the United States of America in 
or affecting "commerce," · as defined by the Federal Trade 
Commission Act, do forthwith cease and desist from: 

(A) Fixing, controlling, or maintaining the resale price at which 
any dealer may advertise, promote, offer for sale or sell any product. 

(B) Requiring, coercing, or otherwise pressuring any dealer to 
~aintain, adopt, or adhere to any resale price. · ' 

(C) Securing or attempting to secure any commitment or 
assurance from any dealer concerning the resale price at which the 
dealer may advertise, promote, offer for sale or sell any product. 

(D) For a period of ten (10) years_ from the date on which this 
order becomes final, adopting, maintaining, enforcing or threatening 
to enforce any policy, practice or plan pursuant to which respondent 
~otifies a dealer in advance that: ( 1) the dealer is subject to warning 
or partial or temporary suspension or termination if it sells, offers for 
sale, promotes or advertises any product below any resale price · 
designated by respondents, and (2) the dealer will be subject to a . 
greater sanction if it continues or renews selling, offering .for sale, 
promoting or advertising any product below any such designated 
resale price. As used herein, the phrase "partial or temporary 
suspension or termination" includes but is not limited to any 
disruption, limitation, or restriction of supply: (1) of some, but not 
all, products, or (2) to some, but not all, dealer locations or 
businesses, or (3) for any delimited duration. As used herein, the 
phrase "greater sanction" includes but is not limited to a partial or 
temporary suspension or termination of greater scope or duration than 
the one previously implemented by respondent, or complete 
suspension or termination. 

Provided that nothing in this order shall prohibit New Balance 
from establishing and maintaining cooperative advertising programs 
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that include conditions as to the prices at which dealers offer 
products, so long as such advertising programs are not a part_ of a 
resale price maintenance scheme and do not otherwise violate this 
order. 

III. 

It is further ordered, That, for a period of five (5) years from the 
date on which this order becomes final, New Balance shall clearly 
and conspicuously state the following on any list, advertising, book, 
catalogue, or promotional material where it has suggested any resale 
price for any -product to any dealer: 

ALTHOUGH NEW BALANCE MAY SUGGEST RESALE PRICES FOR 

PRODUCTS, RETAILERS ARE FREE ·To DETERMINE" ON .THEIR OWN THE 

PRICES AT WHICH THEY WILL ADVERTISE AND SELL NEW BALANCE 

PRODUCTS. 

IV.-

It is further ordered, That, within thirty (30) days after the date on 
which this order becomes final, New Balance shall mail by first class 
mail the letter attached as Exhibit A, together with a copy of this 
order, to all of its directors and officers, and to dealers, distributors, 
agents, or sales representatives engaged in the sale of any product in 
or into the United States of America. · 

. v. 

It is further ordered, That, for a period of two (2) years after the 
date on which this order becomes final, New Balance shall mail by 
first class mail the letter attached as Exhibit A, together with a copy 
of this order, to each new director, officer, dealer, distributor, agent, 
and sales representative engaged in the sale of any product in or into 
the United States of America, within ninety (90) days of the 
commencement of such person's employment or affiliation with New 
Balance. · .· 
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VI. 

It is further ordered, That New Balance shall notify.-the 
Commission at least thirty (30) days prior to any proposed changes 
in New Balance such as dissolution, assignment or sale resulting in 
the emergence of a successor corporation, the creation or dissolution 
of subsidiaries, or any other change in the corporations which may 
affect compliance obligations arising ·out of the order. 

VII. 

It is further ordered, That, within sixty ( 60) days after the date 
this order becomes final, and at such other times as the Commission 
or its staff shall request; New Balance shall file with the Commission 
a verified written report setting forth in detail the manner and form in 
which New Balance has complied and is complying with this order. 

VIII. 

It is further ordered, That this order shall terminate O:tl September 
10, 2016. 

Commissioner Starek dissepting. 

EXHIBIT A 

(NEW BALANCE LETTERHEAD) 

Dear Retailer: 

The Federal Trade Commission has conducted an investigation into 
New Balance's sales policies, and in particular New Balance's "Statement 
ofPolicy," which was announced in July 1991 and, with modifications, has 
remained in effect since then. To expeditiously resolve the .investigation 
and to avoid disruption to the conduct of its business, New Balance has 
agreed, without admitting any violation of the law, to the entry of a 
Consent Order by the Federal Trade Commission prohibiting certain 
practices relating to resale prices. A copy of the order is enclosed. This 
letter and the accompanying order are being sent to all of our dealers, sales 
personnel and representatives. 

The order spells out our obligations in greater detail, but we want you 
to lmow and understand that you can sell and advertise our products at any 
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price you choose. While we may send materials to you which contain 
suggested reta~l prices, you remain free to sell and advertise those products 
at any price you choose. 

We look forward to continuing to do business with you in the future. 

Sincerely yours, 

President 
New Balance Athletic Shoe, Inc. 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

There is some evidence that New Balance went beyond 
permissible, communications with its dealers and entered the realm of 
unlawful resale price maintenance. An order is, therefore, appropriate. 
I write separately to make clear my understanding that the complaint 
does not challenge the announcement or implementation by a supplier 
of a structured termination policy. Although I view paragraph 4( c) of 
the complaint as ambiguous~ the essence of the charge is that New 
Balance secured price agreements from dealers that discounted in 
return for assurances that New Balance would not impose sanctions 
on them. New Balance did not implement its structured termination 
policy, and the complaint and order do not address the lawfulness of 
that policy. 

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

As I did in Reebok Int~matiopal, Ltd., Docket No. C-3592, I find 
reason to believe that the target of the present investigation -- New 
Balance Athletic Shoe, Inc. ("New Balance") -- has entered into 
agreements with retailers to restrain retail p~ces and has thereby 
violated Section 5 of the Federal Trade Commission Act, 15 U.S.C. 
45. However, I dissent from the Commission's decision to issue the 
final order in this matter because certain provisions of the order are 
not required to prevent unlawful conduct and may instead 
unnecessarily restrain procompetitive conduct by New Balance. 

As in Reebok International, the fencing-in restrictions in the order 
relating to resale price advertising (specifically, the minimum 
advertised price provisions1

) and to New Balance's "structured 

1 
The unnecessary provisions relating to price advertising appear in paragraphs II(A), Ii(s), and 

III and in Exhibit A to the proposed order. 
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termination policy"2 are unjustifiably broad arid likely to deter 
efficient conduct. Indeed, the order even goes beyond the provi~ions 
I found overinclusive, and therefore unacceptable, in the Reebok 
order: the current order omits language that appeared in paragraph II 
of. the Reebok order that expressly recognized the respondent's 
Colgate rights.3 

In the interests of fairness and efficiency, injunctive relief ordered 
to address resale price maintenance should be strictly tailored to the 
per se unlawful conduct alleged. Because the order in this case 
mandates excessive restrictions upon the conduct of New Balance, I 
respectfully dissent. -_ 

. ; 

2 - . 
See paragraph IV(C) of the proposed complaint and paragraph ll(D) of the proposed order . 

. 3 
See United States v. Colgate & Co., 250 U.S. 300 (1919). 
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IN .THE MA ITER OF 

RED APPLE COMPANIES, INC., ET AL. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMIS.SION ACT 

Docket 9266. Consent Order, Feb. 28, 1995--Modifying Order, Sept. 13, 1996 

This order reopens a 1995 consent order-- that required the New York-based 
companies and their officer to divest six supermarkets to a Commission
approved acquirer or acquirers -- and this order modifies the consent order by 
terminating their obligation to divest a supermarket in the Chelsea area of 
Manhattan, New York. 

ORDER REOPENING AND MODIFYING ORDER 

On April 29, 1996, Red Apple Companies, Inc., John A. 
Catsimatidis, Supermarket Acquisition Corp., and Sloan's 
Supermarkets, Inc. (formerly Designcraft Industries, Inc.) 
(collectively, "respondents"),' the respondents named in the consent 
order issued by the Commission on February 28, 1995, in Docket No. 
9266, filed their "Motion Requesting Federal Trade Commission to 
Issue Order Reopening and ·Modifying Consent Order Issued on 
February· 28, 1995" ("Petition"), seeking to reopen and set aside the 
order in Docket No. 9266 ("order") that directs respondents to divest 
six supermarkets in certain areaS of New York County, New York by 
March 6, 1996. On August 23, 1996, respondents withdrew thei~ 
request for a reopening · and modification · of the order as to the 
divestiture requirements in the Upper East Side and Greenwich 
Village. On September 6, 1996, respondents withdrew their request 
as to the Upper West Side. Accordingly, the only provision that the 
respondents continue to seek to modify is paragraph II.A.3, requiring 
a divestiture in Chelsea. For the reasons stated below, the 
Commission has determined h:l-grant the Petition. 

The order requires respondents to divest six supermarkets, one in 
each of the four relevant markets consisting of the Upper West Side, 
the Upper East Side, Oreenwich Village and Chelsea, plus two more 
in two of three ofthe relevant markets, by March 6, 1996.1 Paragraph 
II.A.3 of the order requires respondents to divest a supermarket 

~ . Only one divestiture is required in Chelsea. Respondents may choose in which two of the 
other three markets they will divest the additional two supermarkets. 
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located at 188 Ninth Avenue (store no. 441) "or the nearest alternate 
supermarket owned or operated by any respondent." 

On March 5, 1996, the day before the divestiture deadline 
contained in the order, respondents filed a "Motion Requesting 
Federal Trade Commission to Issue Order Reopening and Modifying 
Consent Order Issued on February 28, 1995" ("Original Petition"). 
Subsequently, in response to a letter from staff detailing specific 
concerns with the Original Petition and indicating that staff was 
prepared to recommend denial of the Original Petition unless material 
that would constitute a sufficient showing was submitted, on April 
29, 1996, respondents withdrew the Original Petition and filed the 
Petition with additional arguments and supporting materials. 

I. STANDARD FOR REOPENING AND MODIFYING FINAL ORDERS 

Section. 5(b) of the Federal Trade Commission Act provides that 
the Commission shall reopen an order to consider whether it should 
be modified if the respondent "makes a satisfactory showing th:;tt 
changed conditions of law or fact" so require. A satisfactory showing 
sufficient to require reopening is made whep. a request to reopen 
identifies significant changes in circumstances and shows that the 
changes eliminate the need for the order or make continued 
application of it inequitable or harmful to competition. S. Rep. No. 
96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes or changes 
causing unfair disadvantage); Louisiana-Pacific Corp., Docket No. C-
2956, Letter to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart 

. Letter").2 

Section 5(b) also provides that the Commission, may modify an 
order when, although changed circumstances would not reqqire 
reopening, the Commission determines that the public interest so 
requires. Respondents .are therefore invited iD: petitions ~o reopen to 
show how the public interest warrants the requested modification.3 

In such a case, the respondent must demonstrate as a threshold matter 
some ·affirmative need to modify the order.~ For example," it may be 
in the public interest to modify an order "to relieve any impediment 

2 
See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A 

decision to reopen does not ne-cessarily entail a decjsion to modify the order. Reopening may occur 
even where ·the petition itself does not plead facts requiring modification."). 

3 . . . 
Hart Letter at 5; 16 CFR 2.51. 

4 . 
. Damon Corp.,_Qocket No. C-2916, Letter. to Joel E. Hoffman, Esq. (March 29, 1983), at 2 

("Damon Letter"), reprinted in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH) ~ 22,207, 



148 FEDERAL TRADE CO:MMISSION DECISIONS 

Modifying Order 122 F.T.C. 

to effective competition that may result from the order."5 Once such 
a showing of need is made, the Commission will balance the reasons 
favoring the requested modification against any reasons not to make 
the modification. 6 The Commission also will consider whether the 
particular modification sought is appropriate to remedy the identified 
harm.7 

The language of Section 5(b ).plainly anticipates that the burden 
is on the petitioner to make a "satisfactory showing" of changed 
conditions to obtain reopening of the order. The legislative history 
also makes clear that the petitioner has the burden of showing, other 
than by conclusory statements, why an order should be modified. 
The Commission "may propedy decline to reopen an order if a 
request is merely conclusory or otherwise fails to set forth specific 
facts demonstrating in detail the nature of the changed conditions and 
the .reasons why these changed conditions require the requested 
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess. 
9-10 (1979); see also Rule 2.5l(b) (requiring affidavits in support of 
petitions to reopen and modify). If the Commission determines that 
the petitioner has made the necessary showing, the Commission must 
reopen the order to consider whether modification is required and, if 
so, the natur~ and extent of the modification. The Commission is not 
required to reopen the order, however, if the petitioner fails to meet 
its burden of making the satisfactory showing required by the statute. 
The petitioner's burden is not a light one in view of the public interest 
in repose and the finality of Commission orders. See Federated 
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public 
interest considerations support repose and finality). 

II. THE PETITION 

Respondents request that the Commission modify the order to 
eliminate the divestiture requirement in Chelsea. Respondents base 
their Petition on changed conditions .of fact and public interest 
considerations. 8 The changes of fact alleged by respq_ndents include 
the entry into the market of Rite Aid under a new format (Rite Aid 
Food Mart); that other new entry has occurred and will occur in the 
future; that respondents' market share has declined due to sales of 

5 Damon Corp., Docket No. C-2916, 101 FTC 689,692 (1983). 
6 

Damon Letter at 2. 
7 

Damon Letter at 4. 
8 

Respondents do not assert that ~ny change of law requires reopening the order. 
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supermarkets; that divestiture in Chelsea will eliminate respondents 
as a competitor in that market; and that operating losses and declinip.g 
sales are such that divestiture will further weaken respondents as 
competitors.9 Respondents assert that the losses imposed by the 
requirement to maintain the stores will harm respondents and prevent 
them from being vigorous competitors, and that this constitutes the 
affirmative need for the modification under the public interest 
standard. 10 

Respondents claim that they have "made diligent efforts 
(Catsimatidis Declaration ~~ 3-8) to divest,'d 1 to no avail. John 
Catsimatidis asserts that he has been in contact with numerous 
persons concerning the divestiture, but no viable purchasers have 
·come forward. 12 The only purchasers who have come forward have 
not been able to arrange adequate financing to finalize a transaction. 13 

Respondents assert that the competitive environment has 
substantially changed in ways that were not foreseeable at the time 
the order was entered. 14 In addition, they assert that a number of 
strong competing supermarket chains have entered the market or 
expanded and that this is scheduled to continue; 15 that they could not 
have known that Rite Aid would enter the market with its Food Mart 
format; that respondents' market share has declined due to sales of 
stores; and that store operating losses and declining sales are such that 
divestiture will further weaken respondents as competitors. 16 

Respondents state that Price/Costco has entered the market with 
a 116,000 square foot supermarket in Staten Island. Also, 
Price/Costco plans to open a 120,000 square foot supermarket on 34th 
Street between Eighth and Ninth A venues during the summer of 
1997. 17 Respondents assert that "[b ]ased on size alone, the-inference 
is · overwhelming that this store, like a Macy's, will compete on a 
citywide basis, i.e., in each of the four areas in issue here." 18 In 

9 
Petition at 19. 

10 
Petition at 26-27. 

II .. 
PettttOn at 3. 

12 
Declaration of John A. Catsimatidis, Petition Exhibit A ("Catsimatidis Decl."), at ~ 6. -

13 
Catsimatidis Decl. at~ 7. c 

14 p . 0 19 ettttOn at . 
15 0 0 4 5 Petttton at - . 
16 .. 23 4 PettttOn at -2 . 
17 

Petition at 20-21 ; Declaration of Matt Wanning (June 23, 1996), ("Wanning Decl."). 
18 0 0 - -

Petttton at 21. -
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addition, according to .the Petition, the imminent opening of the 
Chelsea Market will further eliminate the need for relief in that area. 19 

Respondents state in addition that there has been enormous entry 
of drug stores, some of which allocate 50% of their space to food and 
supermarket items, and which are lower cost and have a competitive 
advantage over respondents' operations. 20 

The Petition asserts that "the geographic markets set forth in the 
order did not foresee or contemplate the developments of the last 
year. 1121 

Respondents also assert that their market share has diminished 
since the order became final. 22 At the time respondents entered into 
the consent agreement, they owned three supermarkets in Chelsea. 
Currently, they own one, having sold two to Rite Aid.23 

Finally, respondents assert that divestiture would cause further 
losses and weaken their competitive position. 24 Respondents argue 
that the divestiture of their only remaining supermarket in Chelsea 
will cause them to exit the market and will weaken respondents 
competitively with no corresponding benefit to competition. These 
losses constitute the affirmative need to modify the order. In addition, 
the large amount of entry red11:ces the need for the order as written, 
and the sale of supermarkets to Rite Aid (which has opened Rite Aid 
Food Marts at the locations) has in substance accomplished the 
purposes of the divestiture, thus favoring modification.25 

As part of the Petition, respondents submitted consumer surveys 
regarding the Rite Aid Food Marts.26 Respondents also submitted 
several declarations, audited and unaudited financial statements, and 
news articles, among other things. 

III. IT IS IN THE PUBLIC INTEREST TO GRANT THE PETITION 

Respondents assert that the modification of the order is necessary 
for them to remain effective competitors. Respondents currently only 
have one supermarket in Chelsea, and divestiture of that supermarket 
would cause them to exit the market. Respondents assert that it is in 

19 p . . 15 etltton at . 
20 

Petition at 22-23. 
21 p . . 23 etltwn at . 
22 p . . 23 etltwn at . 
23 p . . 6 7 etltwn at - . 
24 p . . 24 etit10n at . 
25 p . . 26 etttJOn at . 
26 

Exhibit 1 to Wanning Dec!. 
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the public interest to reopen and modify the order to prevent them 
from exiting the market. For the reasons discussed below, it is in the 
public interest to rebpen and modify the order as requested by 
respondents. 27 

Respondents have an affirmative n·eed for the modification 
because compliance with the order would require them to exit the 
Chelsea market. Divestiture of respondents' only · supermarket in 
Chelsea will harm respondents in a way not contemplated by the 
order, by requiring them to exit. 

In addition, the reasons in favor o( the modification outweigh the 
reasons to retain the order as written. The puqjose of the divestiture 
requirement, as stated.in the order, is to ensure the continuation of the 
assets to be divested as ongoing, viable enterprises engaged in the 
supermarket business and to remedy the lessening of competition 
resulting from the acquisitions as alleged il). the Cpmmission's 
complaint. Divestiture of respondents' sole remaining supenmirket 
will not restore competition in the market. Instead, it will simply 
replace one competitor with another. In addition, there is no reason 
to believe that the supermarket will be more viable when operated by 
another firm than it will be in the hands of respondents. Although 
respondents themselves, by selling supermarkets for non-supermarket 
use, have created the situation where divestiture will not improve 
competition in Chelsea, there is no longer any reason to continue to 
require divestiture in this market other than to punish respondents.Z8 

However, to the extent that respondents merit punishment for their 
conduct, that is a matter best addressed through an action for 
violation of the order. The Commission expressly reserves the right 
to pursue such an action with regard to the failure to divest a 

. supermarket in Chelsea, as well as any other violations of the order.Z9 

Commissioner Starek concurring in the result orily. 

· 
27 

Because the Petition is granted on public interest grounds, the Commission has not reached 
the question of whether it also meets the standards under change of fact. The Commission notes, 
however, that the entry discussed by respondents is not within the product and/or geographic markets 
alleged in the complaint and order. Accordingly, respondents have a heavy burden to demonstrate that 
conditions have changed so significantly that those markets are no longer appropriate. 

28 
There may, of course, be circumstances under which a divestiture would improve competition 

and accomplish an order's remedial purposes even though that divestiture would result in a 
respondent's exit from a market. 

29 
Respondents have agreed' to pay a civil penalty of$600,000 to settle the Commission's claims 

for failure to divest a supermarket in Chelsea, as well as failure to divest the other supermarkets as 
required by the order. 
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IN THE MA TIER OF 

JORDAN, McGRATH, CASE & TAYLOR, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3684. Complaint, Sept. 18, 1996--Decision, Sept. 18, 1996 

1bis consent order requires, among other things, the New York advertising agency 
for Doan's pills to have competent and reliable scientific evidence, consisting 
of at least two clinical studies, to support any claim that any over-the-counter 
analgesic is more effective than any other such drug in relieving any particular 
kind of pain. In addition, the consent order requires the advertising agency to 
have scientific evidence to support claims r-egarding the efficacy, safety, 
benefits or performance of any over-the-counter internal analgesic. 

Appearances 

For the Commission: Loren G. Thompson and Shira Modell. 
For the respondent: Stuart Friedel, David & Gilbert, New York, 

N.Y. . 

COl\.1PLAINT 

The Federal Trade Commission, having reason to believe that 
Jordan, McGrath, Case & Taylor, Inc., a corporation ("respondent"), 
has violated the provisions of the Federal Trade Commission Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest; alleges: 

PARAGRAPH 1. Respondent Jordan, McGrath, Case & Taylor, 
Inc., is a New York corporati~n with its principal office or place of 
business at 445 Park Avenue, New York, New York. 

PAR. 2. Respondent, at all times relevant to this complaint, was 
an advertising agency of Ciba-Geigy Corporation or CIDA Self
Medication, Inc., and prepared and disseminated advertisements to 
promote the sale of Doan's analgesic products. Doan's analgesic 
products are "drugs" within the meaning of Sections 12 and 15 of the 
Federal Trade Commission Act. 

PAR. 3. The -acts and practices of r~spondent alleged in this 
. complaint have been in or ~ffecting commerce, as "comm'erce" is 
defined in Section 4 of the Federal Trade Commission Act. · 

PAR. 4. - Respondent has · disseminated ·or caused to be 
disseminated advertisements for Doan's analgesic products, including, 
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but not necessarily limited to, the attached Exhibits A and B. These 
advertisements contain the following statements and depictions: 

1. If nothing seems to help, try Doan's. It relieves back pain no matter where 
it hurts. Doan's has an ingredient these pai,n relievers don't have. [Depiction of large 
package of Doan's in front of smaller packages of Bayer, Aleve, Advil, and 
Tylenol]. [Superscript: Magnesium Salicylate]. Do an's. The Back Specialist. 
[Superscript: The Back Specialist] [Exhibit A: "Activity - Pets" 15-Second 
Television] 

2. There are hundreds of muscles in the back. Any one can put you in agony. 
That's when you need Doan's. [Depiction of box of Doan's superimposed over 
boxes of Bayer, Tylenol, Aleve and Advil]. Doan's has ·an ingredient the leading 
brands don't. It relieves back pain no matter where it hurts. There are hundreds of 
muscles in the back. Doan's relieves them all. [Superscript: The Back Specialist] 
[Exhibit B: "Muscles- Male" 15-Second Television] 

PAR. 5. Through the 'use of the statements and depictions 
contained in the advertisements referred to in paragraph four, 
including but not necessarily limitt?d to the advertisements attached 
as Exhibits A, and B, respondent has represented, directly or by 
implication, that Doan's analgesic produCts are more ·effective than 
other analgesics, including Bayer, Advil, Tylenol, and Aleve, for 
relieving back pain. 

PAR. 6. Through the use of the statements and depictions 
contained in the a.dy.ertisements referred to in paragraph four, 
including, but not necessarily limited to, the advertisements attached 
as Exhibits A and B, respondent has represented, · diiectly or by 
implication, that at thy time it made the representation set forth in 
paragraph five, respondent possessed and relied upon a reasonable 
basis that substantiated such representation. 

PAR. 7. In truth and in fact, at the time it made the representation 
set forth in paragraph five, respondent did not possess and rely upon 
a reasonable basis that substantiated such .representation. Therefore, 
the representation set forth in paragraph six was, and is, false and 
misleading. : 

PAR. 8. Respondent knew or should have known that the 
representation set forth in paragraph six was, and is, false and 
misleading. 

PAR. 9. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making Qf false advertisements in or affecting commerce in violation 
of Sections 5 and 12 of the Federal Trade Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission, having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of the complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondent with violation of the Federal Trade Commission Act; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the aforesaid 
draft of complaint, a statement that the signing of said agreement is 
for settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, or that the facts as alleged in such complaint, other than 
jurisdictional facts, are true, and waivers and other provisions as 
"required by the Commission's Rules; and · 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted !he executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure described in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Jordan, McGrath, Case & Taylor, Inc., is a 
corpo.ration organized, existing, and doing business under and by 
virtue of the laws of the s·tate of New York with its office and 
principal place of business at 445 Park Avenue, New York, New 
York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

For purposes of this order: 

1. "Doan's" shall mean any over-the-counter internal analgesic 
drug, as "drug" is defined in the Federal Trade Commission Act, 
bearing the Doan's brand name, including, but not limited to, Regular 
Strength Doan's analgesic, Extra Strength Doan's analgesic, and Extra 
Strength Doan's P:M. analgesic. 

2. "Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

I. 

It is ordered, That respondent Jordan, McGrath, Case & Taylor, 
Inc., a corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any partnership, 
corporation, subsidiary, division or other device, in connection with 
the advertising, promotion, offering for sale, sale, or distribution of 
Doan's or any other over-the-counter analgesic drug, in or affecting 
commerce, as "drug" and "commerce" are defined in the Federal 
Trade Commission Act, do forthwith cease and desist from making 
any representation, in any manner, directly or by implication, that 
such product is more effective than other over-the-counter analgesic 
drugs for relieving back pain or any other particular kind of pain, 
unless, at the time of making such representation, respondent 
possesses and relies upon competent and reliable scientific evidence 
that substantiates the representation. For purposes of Part I of this 
order, "competent and reliable scientific evidence" shall include at 
least two adequate and well-controlled, double-blinded clinical 
studies which conform to acceptable designs and protocols and are 
conducted by different persons, each of whom is qualified by training 
and experience to conduct such studies, independently of each other. 



158 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 122 F.T.C. 

II. 

It is further ordered, That respondent Jordan, McGrath, Case & 
Taylor, Inc., a corporation, its successors and assigns, and its officers, 
agents, representatives and employees, directly or through any 
partnership, corporation, S\lbsidiary, division or other . device, in 
connection with the advertising,_ promotion, offering for sale, sale, or 
distribution ofDoan's or any other over-the:-counter internal analgesic 
drug, in or affecting commerce, as "drug'~ and "colll.l:Tierc~" are 
defined in the Federal Trade Commissiqn Act, do forthwith cease and 
desist from making any representation,. in any manner, directly or by 
implication, regarding such pro,duct's efficacy, safety, benefits, or 
perfo;rmance, unless, at the time of making such representation, 
respondent possesses and relies upon competent and reliable 
sciyntific evidence that s~b~tantiates the representation. 

. Provided, however, .that it shall be a defense hereunder-that the 
respondent neither lmew nor had reason to lmow of an inadequacy of 
substantiation for the representation. 

III. 

Nothing in this order shall prohibit respondent from making any 
representation for any drug that is permitted in labeling for such drug 
under any tentative final or final standard promulgated by the Food 
and Drug Administration, or under any new drug application 
approved by the Food and Drug Administration. 

IV. 

It is further ordered, That for a period of five (5) years after the 
last date of dissemination of any representation covered by this order, 
respondent, or its successors ap.d assigns, shall maintain and upon 
request make available to .the Federal Trade Commission for 
inspection_ and copying: 

A.. All materials that were relied upon in disseminating such 
representation; and . . . 

B. All tests, reports, studies, surveys, demonstrations or. other 
evidence in its possession or control that contradict, qualify, or call · 
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into question such representation, or the basis relied upon for such 
representation, including complaints from CC?nsumers. 

v. 

It is further ordered, That respondent shall: 

A. ·within thirty (30) days from the date of entry of this order, 
provide a copy of this order to each of its current principals, officers, 
directors ·and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 

. respect to the subject matter of this order; and · 
B. For a period of ten (1 0) years from the date of entry of this 

order, provide a copy of this order to each of its future principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
respect to the subject matter of this order who are associated with 
them or any subsidiary, successor, or assign, within three (3) days 
after the person assumes his or her position. 

VI. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in its corporate 
structure, including, but not limited to, dissolution, assignment, or 
sale resulting in the emergence of a successor corporation, tP.e 
creation or dissolution of subsidiaries or affiliates, or any other 
corporate change that may affect compliance obligations arising out 
of this order. 

.VII. 

It is further ordered, That this order will terminate on September 
18, 2016, or twenty (20) years from the most recent date that the 
United States or the Federal Trade Commission files a complaint 
(with or without an accompanying consent decree) in federal court 
alleging any violation of the order, whichever comes later; provided, 
however, that the filing of such a complaint will not affect the 
duration of: 
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A. Any part in this order that terminates in less than twenty (20) 
years;· 

B. This order's application to any respondent thai is not named as 
a defendant in such complaint; and . 

C. This order if such ·complaint is filed after the order has 
terminated pursuant to this Part. 

Provided further, that if such complaint is dismissed or a f~deral court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not- appealed or upheld on appeal, 
then the order will terminate according to this Part as though the 
complaint was never filed, except that tpe o~der will hot terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

VIII. 

It is further ordered, That respondent shall, within sixty ( 60) days 
from the date of entry of this order, and at such other times as the 
Federal Trade Commission may "require, file with the Commission a 
report, in writing, setting forth in detail the mariner and form in which 
it has complied with this order. 

-.· 
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LOCKHEED MARTIN CORPORATION 

Complaint 

IN THE MA TIER OF 

LOCKHEED MARTIN CORPORATION 

. CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. -7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT. 

Docket C-3685. Complaint, Sept. 19, 1996--Decision, Sept. 19, 1996 
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This consent .. order requires Lockheed Martin, a Maryland-based corporation, · 
. : among other things, t.o divest an air traffic control system-related contract; 
... limits Lockheed Martin'~ ownership of .Loral Space; prohibits Lockheed 
· · Marfin from providing certain technical ~ervices or information regarding 

satellites to 'Loral Space; restricts participation and compensation of persons 
who serVe as directors or officers ofboth Lockheed Martin and Loral Space; 

·and requires frrewalls to limit information flovys about competitors' tactical 
fighter aircraft and unmanned aerial vehicles. 

Appearances 

For the Cominission: Naomi L!cker~ : , 
For the .respondent: Ray Jacobsen, Howrey & Simon, Washington, 

D.C. . . 

COMPLAINT . 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondent, Lockheed Martin Corporation ("Lockheed 
Martin"), a corporation subject to the jurisdiction of the Commission, 
has agreed to, among other things, acquire all of the outstanding 
voting stock ofLoral Corporation ("Loral"), a coq)oration subject to 
·the jurisdiction of the Commission, in violation of Section 5 ofihe 
Federal Trade Commission Act ("FTC Act"), as amended, 15 U.S. C. 
45, and that such an acquisition, if consummated, would violate 
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18 and Section 
5 of the FTC Act, as amended, 15 U.S.C. 45; and it appearing to the 
Commission that a proceeding in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges as 
follows: 
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I. DEFINITIONS 

1. "SET A services" means · systems engineering, technical 
assistance services and support services relating to air traffic control 
systems provided by Lockheed Martin to the Federal Aviation 
Administration, pursuant to paragraphs C.2.2.1.3., C.2.2.1.5., 
C.2.2.1.12. and C.2.2.4. of Task Area 2 and paragraphs C.9.1.3 ., 
C.9.2.2., C.9.2.3 ., C.9.2.4., C.9.2.6., C.9.2.7., C.9.2.8. and C.9.2.10. 
of Task Area 9 of the National Implementation and Support Contract, 
DTF AO 1-93-C-00031, that involve the development of technical and 
other specifications for procurements and programs; the assessment 
of bid and other proposals; . the evaluation, testing or monitoring of 
any service, equipment or product . provided by any company; the 
modification or change of any performance requirements of any 
contractor; or the development of financial, cost or budgetary plans, 
procedures or policies. 

2. "Air traffic control systems" means any current or future air 
traffic control equipment, system or service designed, developed, 
proposed or provided for the Federal Aviation.Administration: 

3. "Commercial/ow earth orbit satellite" means an unmanned 
machine that is launched from the earth's surface and designed to 
orbit approximately 100 miles to 300 miles above the earth's surface 
in low earth orbit for the purpose 9f transmitting data back to earth, 
which is sold to any customer other than the U.S. government. 

4. "Commercial geosynchronous earth orbit satellite" means an 
unmanned machine that is launched from the earth's surface and 
designed to orbit approximately 22,300 miles above the· earth's 
surface in geosynchronous earth orbit for. the purpose of transmitting 
data back to earth, which is sold to any customer other than the U.S. 
government. 
· ·. 5. "Military aircraft" means fixed-wing aircraft manuf<1;ctured for 

sale to the United States or foreign governments. 
6. "NITE Hawk systems" means any airborne forward-looking 

infrared targeting system · researched, developed, designed, 
manufactured or sold by Loralfor use on the F/A-18 series of military 
aircraft. 

7. "Simulation and training systems" means the operational and 
weapons systems trainers designed, developed, manufactured or sold 
by Loral that simulate military aircraft. 

8. "Electronic countermeasures" ·means systems designed, 
developed, manufactured or sold by Loral, including, but not limited 

- ~ .. . 
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to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile 
radars and radar and infrared guided weapons for use pn military 
aircraft. 

9. "Mission computers" means any computer designed, 
developed, manufa9tured or sold by .Loral, including, but not limited 
to, the API, AAAP1R and CP1075A/B/C, that control, monitor or 
manage the operations and electronics of any military aircraft. 

10. "Unmanned aerial vehicle" means any unmanned aircraft used 
for tactical or strategic reconnaissance missions marmfactured for sale 
to the United States or foreign governments. · 

11 . "Integrated communications systems" means systems 
designed, developed, manufactured or sold by Loral, including, but 
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-01 3, 
that are capable of both wideband -satellite and line-of-sighfdata link 
communications and command and control data links for use on 
unmatined aerial vehicles. 

12. "Merger Agreement" means ·the Agreement and Plan of 
Merger, .dated as of ·January 7, 1996, by and among Loral 
Corporation, Lockheed Martin Corpot"ation and. LAC Acquisition . 
Corporation. . · , · · -

13. "Restructuring Agreement" means the Restructuring, 
Financing and Distribution Agreement, dated as of January 7, 1996, 
by and among Loral Corporation, Loral Aerospace Holdings, Inc., 
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar, 
L.P ., Loral Globalstar · Limited, Loral Telecommunications 
Acquisition, Inc. (to be renaw,ed Loral Spac·e & Communications 
Ltd.) and Lockheed Martin Corporation. · 

14. "Lockheed Martin/Lora! Space Technical ServiCf!S 
Agreement" means the technical services agreement between 
Lockheed Martin a~d Loral Space, as . described by Article VI, 
Section 6. 7, paragraph (d), of the ~estructuring Agreement. 

15. "Lora! Space"means Loral Space & Communications Ltd., 
a company organized under the laws of the Islands of Bermuda, with 

its principal office and place ~fbusiness located at 600 Third A venue, 
New York, New York. Loral Space, through its 33% ownership 
interest in Space Systems/Lora!, is engaged in, among other things, 
the research, development, manufacture and sale of Commercial Low 
Earth Orbit Satellites and Commercial Geosynchronous Earth Orbit 
Satellites. 
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16. "Space Systems/Lora!" means Space Systems/Lora!, Inc., a 
Delaware corporation, with its principal office and place of business 
located at 3825 Fabian Way, Palo Alto, California. Space 
Systems/Loral is engaged in, among other things, the research, 
development, manufacture and sale of commercial low earth orbit 
satellites and commercial geosynchronous earth orbit satellites. 

II. RESPONBENT 

17. Respondent .Lockheed Martin is a corporation organized and 
existing under and by virtue of the laws of the state ofMaryland, with 
its office and principal place of business located at 6801 Rockledge 
Drive, Bethesda, Maryland. Respondent Lockheed Martin is engaged 
in, among other things, the provision of SET A services and the 
research, development, manufacture and sale of commercial low earth 
orbit satellites, commercial geosynchronous earth orbit satellites, 
military aircraft and unmanned aerial vehicles. 

18. For purposes ofthis proceeding, respondent is, and at all times 
relevant herein has been, engaged in commerce as "commerce" is 
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, 
and is a corporation whose business is in or affecting commerce as 
"commerce" is defined in Section 4 of the FTC Act, as amended, 15 
U.S.C. 44. 

III. ACQUIRED COMPANY 

19. Loral is a corporation organized and existing under and by 
virtue of the laws of the state ofNew York, with its principal office 
and place ofbusiness located at 600 Third Avenue, New York, New 
York. Loral is engaged in, among other things, the research, 
development, manufacture and sale of air traffic control systems, 
NITE Hawk systems, simulation and training systems, electronic 
countermeasures, mission computers and .integrated communications 
systems. Loral, through its 33% ownership interest - in Space 
Systems/Loral, is also engaged in the research, development, 
manufacture and sale of commercial low earth orbit satellites and 
commercial geosynchronous earth orbit satellites. 

20. Loral is, and at all times relevant herein has been, engaged in 
coll111!erce as "commerce" is defined in Section 1 of the Clayton Act, 
as amended, 15 U.S.C. 12, and i~ a corporation whose business is in 
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or affecting commerce as "commerce" is defined in Section 4 of the 
FTC Act, as amended, 15 U.S.C. 44. 

IV. THE ACQUISITION 

21. On or about January 7, 1996, Lockheed Martin entered into 
a Merger Agreement and Restructuring Agreement, whereby 
Lockheed Martin would engage in a series of related transactions and 
acts, including, but not limited to: (1) the acquisition of all of the 
outstanding voting common stock of Loral; (2) the transfer of the 
space and telecommunication~ businesses ofLoral and its subsidiaries 
to Loral Space; (3) the acquisition of a 20% convertible preferred 
stock interest in Loral Space, which in turn owns a 33% interest in 
Space Systems/Lora!; ( 4) the Lockheed Martin/Lora! Space Technical 
Services Agreement; and (5) the appointment of Mr. Bernard 
Schwartz, Chairman of the Board ofDirectors and Chief Executive 
Officer ofLoral Space, to the position of Vice Chairman of the Board 
of Directors of Lockheed Martin. 

V. THE RELEVANT MARKETS 

22. For purposes ofthis complaint, the relevant lines of commerce 
in which to analyze the effects of the Acquisition are: 

a. The research, development, manufacture and sale of air traffic 
control systems; 

b. The provision of SETA services; 
c. The research, development, manufacture and sale of 

commercial low earth orbit satellites; 
d. The research, development, manufacture and sale of 

commercial geosynchronous earth orbit satellites; 
e. The research, development, manufacture and sale of military 

aircraft; 
f. The research, development, manufacture and sale of NITE 

Hawk systems; 
g. The research, development, manufacture and sale of 

simulation and training systems; 
h. The research, development, manufacture and sale of 

electronic countermeasures; 
1. The research, development, manufacture and sale of mission 

computers; 



166 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T.C. 

J. The research, development, manufacture and sale of 
unmanned aerial vehicles; and 

k. The research, development, manufacture and sale - of 
integrated communications systems. 

23. For purposes of this complaint, the United States is the 
relevant geographic area in which to analyze the effects of the 
Acquisition in all the relevant lines of commerce. 

VI. STRUCTURE OF THE MARKETS 

24. The market for the provision of SETA Services in the United 
States is highly concentrated as measured by the Herfindahl
Hirschmann Index ("HHI") or the two-firm and four-firm 
concentration ratios ("concentration ratios"). Respondent has been the 
only provider of SETA services since 1993. 

25. Respondent, through the Acquisition, would be engaged in 
both the research, development, manufacture and sale of air traffic . 
control systems and the provision of SET A services. 

26. The markets for the research, development, manufacture and 
sale of commercial low earth orbit satellites and commercial 
geosynchronous earth orbit satellites ·in the United States are highly 
concentrated as measured by the HHI or.concentration ratios. 

27. Respondent and Loral, through 'its 33% ownership interest in· 
Space s·ystems/Loral, are actual significant competitors in the 
relevant markets for the. research, development, manufacture and sale 
of commercial low earth orbit satellites and commercial 
geosynchronous earth orbit satellites. 

28. Respondent and Loral Space, through its 33% ownership · 
interest in Space Systems/Lora!, will be actual significant competitors 

· in the relevant markets for the research, development, manufacture 
and sale of commercial low earth orbit satellites and commercial 
geosynchronous earth orbit satellites. 

29. The markets for the research, development, manufacture and 
sale of NITE Hawk systems, simulation and training systems, 
electronic countermeasures, mission computers and integrated 
communications systems in the United States are highly concentrated 
as measured by the HHI or concentration ratios. 

30. Respondent, through the Acquisition, would be engaged in the 
research, development, manufacture and sale of military aircraft, as 
well as the research, development, m_anufacture and sale of -NITE 



LOCKHEED MARTIN CORPORATION 167 

161 Complaint 

Hawk systems, electronic countermeasures and mission computers, 
all of which are used in military aircraft. · 

31. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of both military aircraft 

_ and simulation and training systems,· which are used to simulate 
military aircraft. 

32. Respondent, through the Acquisition, would be engaged in the 
research, development, manufacture and sale ofboth unmanned aerial 
vehicles and integrated communications systems, which are used in 
unmanned aerial vehicles. 

VII. BARRIERS TO ENTRY 

. 33. Entry into the market for the provision of SETA services 
would not occur in a timely manner to deter or counteract the adverse 
competitive effects described in paragraph thirty-six because of, 
among other things, the time required to develop the experience and 
expertise necessary to effectively provide these services. 

34. Entry into the markets for the .research, development, 
manufacture and sale of commercial low earth orbit satellites and 
commercial geosynchronous earth orbit satellites is difficult, unlikely 
and would not occur in a timely manner to deter or counteract . the 
adverse competitive effects described .in paragraph thirty-six because 
of, among other things, the time and expense required, to establish 
manufacturing facilities, develop the technology needed to produce 
these products and establish a reputation for high quality products 
among customers in these markets. 

3 5. Entry into the markets for the research, development, 
manufacture and sale ofNITE Hawk systems, simulation and training 
systems, electronic countermeasures, mission computers and 
integrated communications systems i~ difficult, unlikely and would 

·not occur in a timely manner to deter or counter~ct the adverse 
competitive effects described in paragraph thirty-six because of, 
among other things, the time and expense required to develop the 
technology needed to produce these products. 

VIII. EFFECTS OF THE ACQUISITION 

36. The effects of the Acquisition may be substantially to lessen 
competition and to tend to create a monopoly in the relevant markets 
set forth above in violation of Section 7 of the Clayton Act, 15 U.S.C. 
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18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C. 
45, in the following ways, among others: 

A. Respondent may gain access to competitively sensitive non
public information concerning other air traffic control systems 
contractors, whereby: 

(1) Actual competition between respondent" and air traffic control 
systems contractors would be reduced; and 

(2) Advancements in air traffic control systems research, 
development, innovation and quality would be reduced; 

B. Respondent may be in a position to disadvantage or raise the 
costs of competing air traffic control systems contractors, whereby 
actual competition between respondent and air traffic control systems 
contractors would be reduced; 

C. By eliminating direct actual competition between respondent 
and Loral Space in the markets for the research, development, 
manufacture and sale of commercial low earth orbit satellites and 
commercial geosynchronous earth orbit satellites; 

D. By enhancing the likelihood of collusion or coordinated 
interaction between or ~mong the firms in the markets for the 
research, development, manufacture and sale of commercial low earth 
orbit satellites and commercial geosynchronous earth orbit satellites; 

E. By increasing the likelihood that · quality and technological 
innovation in the commercial low earth orbit satellite and commercial 
geosynchronous earth orbit satellite markets would be reduced; 

F . By increasing the likelihood that · consumers in the United 
States would be forced to pay higher prices for commercial low earth 
orbit satellites and commercial geosynchronous earth orbit satellites; 

G. Respondent may gain access to competitively sensitive non
public information concerning other military. aircraft ma.p.ufacturers, 
whereby: 

(1) Actual competition between respondent and military aircraft 
manufacturers would be reduced; and 

(2) Advancements in military aircraft research, d~velopment, 

innovation and quality would be reduced; and 
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H. Respondent may gain access to competitively sensitive non
public information · concerning other urimanned aerial vehicle 
manufacturers, whereby: 

(1) Actual competition between respondent and unmanned aerial 
vehicle manufacturers would be reduced; and 

(2) Advancements in unmanned aerial vehicle research, 
development, innovation and quality would be reduced. 

IX. VIOLATIONS CHARGED 

37. The Acquisition described in paragraph twenty-one 
constitutes a violation of Section 5 of the FTC Act, as amended, 15 
u.s.c. 45. 

38. The Acquisition described in paragraph twenty-one, if 
consummated, would constitute a violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC 
Act, as amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of the proposed acquisition by respondent of all of the outstanding 
voting common stock of Loral Corporation ("Loral"), and the 
respondent having been furnished thereafter with a copy of a draft of 
complaint that the Bureau of Competition presented to the 
Commission for its consideration and which, if issued by the 
Commission, would charge respondent with violations of Section 7 
of the Clayton _Act, as amended, 15 U.S.C. 18, an~ Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and 

Respondent, its attorneys, and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by respondent of all the jurisdictional facts set forth in the 
aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's. Rules; and 

. The Commission having thereafter considered the matter and 
having determined that it . had reason to believe that the respondent 

. . 
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has violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure described in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional . 
findings and enters the following order: 

1. Respondent Lockheed Martin Cor{>oration ("Lockheed 
Martin") is a corporation organized, existing and doing business 
under and by virtue of the laws of the state of Maryland, with its 
principal place of business located at 6801 Rockledge Drive, 
Bethesda, Maryland. · . 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceedi.ng 
is in the public interest. · 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Respondent" or "Lockheed Martin" means Lockheed Martin 
Corporation, its directors, officers, employees, agents, 
representatives, predecessors, successors and assigns; its subsidiaries, 
divisions, groups, affiliates, partnerships and joint ventures controlled 
by Lockheed Martin Corporation, and the respective directors, 
officers, employees, agents, representatives, successors and assigns. 
of each. Lockheed Martin includes Loral Corporation, which prior to 
the Acquisition had its principal office and place of business located 
at 600 Third Avenue; New York, New York; except that Lockheed 
Martin does not include any of the foregoing that will be part ofLoral 
Space after the Acquisition. 

B. "Lora!" means Loral Corporation, ·a New York corporation, 
with its principal office and place of business located at 600 Third 
Avenue, New York, New York, its directors, officers, employees, 
agents, representatives, predecessors, successors and assigns; its 
subsidiaries, divisions, groups, affiliates, partnerships and joint 
ventures controlled by . Loral Corporation, and the respective 
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directors~ officers, employees, agents, representatives, successors and 
assigns of each; except that Loral does not include any of the 
foregoing that will be part of Loral Space after the Acquisition. -

C. "Commission" means the Federal Trade Conimission. 
D. "SET A services" means systems engineering, technical 

assistance services and support services relating to air traffic control 
systems provided by Lockheed Martin to the Federal Aviation 
Administration, pursuant to paragraphs C.2.2.1.3., C.2.2.1.5 ., 
C.2.2.1.12. and C.2.2.4.· of Task Area 2 and paragraphs C.9.1.3., 
C.9.2.2., C.9.2.3., C.9.2.4.~ C.9.2.6., C.9.2.7., C.9.2.8. and C.9.2.10. 
of Task Area 9 of the National Implementation and Support Contract, 
DTF AO 1-93-C-00031, that involve the development of technical and 
·other specifications for procurements and programs; the assessment 
of bid and other _proposals; the evaluation, testing or monitoring of 
any service, equipment or product provided by any company; the 
modification or change of any performance requirements of any 
contractor; or the development of financial, cost or budgetary plans, 
procedures or policies. 

E. "SETA services operations" means all assets, properties, 
business and goodwill, tangible and intangible, held by respondent 
and used in the provision of SET A services including, without 
limitation, the following: 

1. All rights, obligations and interests in paragraphs C.2.2.1.3., 
C.2.2.1.5., C.2.2.1.12., C.2.2.4., C.9.1.3., C.9.2.2., C.9.2.3., C.9.2.4., 
C.9.2.6., C.9.2.7., C.9.2.8. and C.9.2.10. of contract DTFA01-93-C-
00031 relating to the provision of SET A services; 

2. All customer lists, vendor lists, catalogs, sales promotion 
literature, advertising materials, research materials, ·financial 
information, technical information, management information and 

· systems, software, software licenses, inventions, copyrights, 
trademarks, trade secrets, intellectual property, patents, technology, 
know-how, specifications, designs, drawings, processes and quality 
control data; · 

3. All rights, titles and interests in and to owned or leased real 
property, together with appurtenances, licenses and permits; 

4. All rights, titles and interests in and to the contracts entered 
into in the· ordinary course of business, including, but not limited to, 
contracts with customers (together with associated bid and 
performance bonds), suppliers, subcontractors, sales representatives, 
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distributors, agents, personal property lessors, personal property 
lessees, licensors, licensees, consignors and consignees; 

5. All rights under warranties and guarantees, express or implied; 
6. All books, records and files; 
7. All data developed, prepared, received, stored or maintained; 

and 
8. All items of prepaid expense. 

F. "Non-public air traffic control information" means any 
information not in the public domain disclosed by the Federal 
Aviation Administration or any company to respondent in its capacity 
as a provider of SET A services. 

G. "Standard terminal automation replacement system" means 
any current or future equipment and services designed, developed, 
proposed or provided by Loral air traffic control to upgrade the traffic 
control equipment and systems in the Federal Aviation 
Administration's U.S . . air traffic control terminals. 

H. "Traffic flow management system" means any current or future 
equipment and services designed, developed, proposed or provided 
by Lora! air traffic control to predict arrival and departure traffic 
flows at U.S. airports for the Federal Aviation Administration. 

I. "Operational and supportability implementation service"means 
any current or future equipment and services designed, developed, 
proposed or provided by Loral air traffic control to upgrade Federal 
Aviation Administration flight server stations. 

J. "Air traffic control systems" means any current or future air 
. traffic control equipment, system or service designed, developed, 
proposed or provided by Loral air traffic control, including, but not 
limited to, the standard terminal automation replacement system, the 
traffic flow management system and the operational and 
supportability implementation service, for the Federal Aviation 
Administration. 

K. "Military aircraft" means fixed-wing aircraft manufactured for 
sale to the United States or foreign governments. 

L. "NITE Hawk systems" means any airborne forward-looking 
infrared targeting system researched, developed, designed, 
manufactured or sold by Loral for use on the F I A -18 series of military 
aircraft. 
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M. "Simulation and training systems" means the operational and 
weapons systems trainers designed, developed, manufactured or sold 
by Loral that simulate military aircraft. 

N . "Electronic countermeasures" means systems designed, 
developed, manufactured or sold by Loral, including, but not limited 
to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile 
radars and radar and infrared guided weapons for use on military 
aircraft. 

0 . ''Mission computers" means any computer designed, 
developed, manufactured or sold by Loral, including, but not limited 
to, the API, AAAPIR and CP1075AIB/C, that control, monitor or 
manage the operations and electronics of any military aircraft. 

P. "Unmanned aerial vehicle" means any unmanned aircraft used 
for tactical or strategic reconnaissance missions manufactured for sale 
to the United States or foreign governments. 

Q. "Integrated communications · systems" means systems 
designed, developed, manufactured or sold by Loral, including, but 
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-013, 
that are capable ofboth wideband satellite and line-of-sight data link 
communications and command and control data links for use on 
unmanned aerial vehicles. 

R. "Lora! air traffic control" means Loral air traffic control, an 
entity with its principal place of business at 9211 Corporate Blvd., 
Rockville, Maryland, or any other entity within or controlled by 
Lockheed Martin that is engaged in, among other things, the research, 
development, manufacture or sale of air traffic control systems, and 
its · directors, officers, employees, agents, representatives, 
predecessors, successors and assigns; its subsidiaries, divisions, 
groups, affiliates, partnerships and joint ventures controlled by Loral 
air traffic control (or such similar entity), and the respective directors, 
officers, employees, agents, representatives, successors and assigns 
of each; except that Loral air traffic control does not include any of 
the foregoing that will be part ofLoral space after the Acquisition. 

S. "Lockheed Martin Military Aircraft Business" means any entity 
within or controlled by Lockheed Martin that is engaged in, among 
other things, the research, development, manufacture or sale of 
military aircraft or unmanned aerial vehicles, and its directors, 
officers, employees, agents, representatives, predecessors, successors 
and assigns; its subsidiaries, divisions, groups, affiliates, partnerships 
and joint ventures controlled by a Lockheed Martin Military Aircraft 
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Business and the respective directors, officers, employees, agents, 
representatives, successors and assigns of each. 

T. "Management and data systems" means Lockheed Martin 
Manag~ment and Data Systems Division, an entity with its principal 
place of business at 7000 Geerdes Blvd., King of Prussia, 
Pennsylvania, or any other entity within or controlled by Lockheed 
Martin that is engaged in, amo~g other things, the provision of SETA 
services, ·and its directors, officers, employees, agents, 
representatives, predecessors, successors and assigns; its subsidiaries, 
divisions, groups, affiliates, partnerships and joint ventures controlled 
by Lockheed Martin Management and Data Systems Division (or 
such similar entity), and the respective directors, officers, employees, · 
agents, representatives, successors and assigns of each. 

U. "Non~public . military aircraft information (NITE Hawk) " 
means (1) any information not in the public domain disclosed by any 
military aircraft manufacturer, other than Lockheed Martin, to 
respondent or Loral in its capacity as a provider of NITE Hawk 

· systems and (a) if written information, designated in writing by the 
military aircraft manufacturer as proprietary information by an 
appropriate legend, marking, stamp or positive written identification 
on the face thereof, or (b) if oral, visual or other information, 
identified as proprietary information in writing by the military aircraft 
manufacturer prior to the disclosure or within thirty (30) days after 
such disclosure; or (2) any information not in the public domain 
disclosed by any military aircraft manufacturer prior to the 
Acquisition to Loral in its capacity as a provider of NITE Hawk 
systems. Non-:-public military aircraft information (NITE Hawk) shall 
not include: (1) information known or disclosed to respondent, 
excluding Loral, at the time respondent signed the Agreement 
Containing Consent Order in this matter, (2) information that 
subsequently falls within the public domain through no violation of 
this order by respondent, (3) information that subsequently becomes 
known to respondent from a third party not in breach of a confidential 
disclosure agreement (information obtained from Loral or otherwise 
obtained as a result of the Acquisition shall not be considered 
information known to respondent from a third party), or (4) 
information after six ( 6) years from the date of disclosure of such 
non-public military aircraft information (NITE Hawk) to respondent, 
or such other period as agreed to in writing by respondent and the 
provider of the information. 
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V. "Non-public military aircraft information (simulation and 
training) 11 means (1) any information not in the public domain 
disclosed by any military aircraft manufacturer, other than Lockheed 
Martin, to respondent or Loral in its capacity as a provider of 

. . simulation and training· systems and (a) if written information, 
designated in writing by the military aircraft manufacturer as 
proprietary information by an appropriate legend, marking, stamp or 
positive written identification on the face thereof, or (b) iforal, visual 
or other information, identified as proprietary information in writing 
by the military aircraft manufacturer prior to the disclosure or within 
thirty (30) days after such disclosure; or (2) any information not in 
the public domain disclosed by any military aircraft manufacturer 

· prior to the Acquisition to Loral in its capacity as a provider oJ 
simulation and training systems. Non-public military aircraft 
information (simulation and · training) shall not include: (1 ) 
information known or disclosed to respondent, excluding Loral, at the 
time respondent signed the Agreement Containing Consent Order in 
this matter, (2) information that subsequently falls within the· public 
domain through no violation of this order by respondent, (3) 
information that subsequently becomes known to respondent from a 
third party not in breach of a confidential disclosure agreement 
(information obtained from Loral or otherWise obtained as a result ol 
the Acquisition shall not be considered information known to 
respondent from a third party), or (4) information after six (6) years 
from the date of disclosure of such . non-public military aircraft 
inform·ation (simulation and training) to respondent, or such other 
period as agreed to in writing by respondent ·and the provider of the 
information. 

W. "Non-public military aircraft information (electronic 
countermeasures) 11 means (1) any information not in the public 
domain disclosed by any military aircraft manufacturer, other than 
Lockheed Martin, to respondent or Loral in its capacity as a provider 
of electronic countermeasures and - (a) if written information, 
designated in writing ·by the military aircraft manufacturer as 
proprietary information by an appropriate legend, marking, stamp or 
positive written identification on the face thereof, or (b) if oral, visual 
or other information, identified as proprietary information in writing 
by the military aircraft manufacturer prior to the disclosure or within 
thirty (30) days after such disclosure; or (2) any information not in 
the public domain disclosed by any military aircraft manufacturer 
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prior to the Acquisition to Loral in its capacity as a provider of 
electronic countermeasures. Non-public military aircraft information 
(electronic countermeasures) shall not include: (1) information 
known or disclosed to respondent, excluding Loral, at the time 
respondent signed the Agreement Containing Consent Order in this 
matter, (2) information that subsequently falls within the public 
domain through no violation of this order by respondent, (3) 
information that subsequently becomes known to respondent from a 
third party not in breach of a confidential disclosure agreement 
(inforrhation obtained from Loral or otherwise obtained as a result of 
the Acquisition shall not be considered information known .to 
respondent from a third party), or (4) information after six (6) years 
from the date of disclosure of such non-public military aircraft 
information (electronic countermeasures) to respondent, or such other 
period as agreed to in writing by respondent and the provider of the 
information. 

X. "Non-public military aircraft information (mission 
computers)" means (1) any information not in the public domain 
disclosed by any military aircraft manufacturer, other than Lockheed 
Martin, to respondent or Loral in its capacity as a provider of mission 
computers, and (a) if written inf9rmation, designated in writing by the 
military aircraft manufacturer as proprietary information by an 
appropriate legend, marking, stamp or positive written identification 
on the face thereof, or (b) if oral, visual or other information, 
identified as proprietary information in writing by the military aircraft 
manufacturer prior to the disclosure or within thirty (30) days after 
such disclosure; or (2) any information not in the public domain 
disclosed by an( military aircraft manufacture.r; prior to the 
Acquisition to :Loral in its capacity as a provider of mission 
computers. Non-public military aircraft information (mission 
computers) shall not include: (1) information known or disclosed to 
respondent, excluding Loral, at the time respondent signed the 
Agreement Containing Consent Order in this matter, (2) information 
that subsequently falls within the public domain through no violation 

. of this order by respondent, (3) information that subsequently 
becomes known to respondent from a third party not in breach of a 
confidential disclosure agreement (information obtained from Loral 
or otherwise obtained as a result of the Acquisition shall not be 
considered information known to respondent from a third party), or 
( 4) information after six (6) years· from the date of disclosure of such 
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non-public military aircraft information (mission computers) to 
respondent, or such other period as agreed to in writing by respondent 
and the provider of the information. 

Y. "Non-public unmanned aerial vehicle information" means (1) 
any information not in the public domain disclosed by any unmanned 
aerial vehicle . manufacturer, other than Lockheed Martin, to 
respondent or Loral in its capacity as a provider of integrated 
communications systems, and (a) if written information, designated 
in writing by the unmanned aerial vehicle manufacturer as proprietary 
information by an appropriate legend, marking, stamp or positive 
written identification on the face thereof, or (b) if oral, visual or other 
.information, identified as proprietary information in writing by the . 
unmanned aerial vehicle manufacturer prior to the disclosure or 
within thirty (30) days after such disclosure; or (2) any information 
not in the public domain disclosed by any unmanned aerial vehicle 
manufacturer prior to the Acquisition to Loral in its capacity as a 
provider of integrated communications systems. Non-public 
unmanned aerial vehicle information shall not include:· (1) 
information known or disclosed to respondent, excluding Lora], at the 
time respondent signed the Agreement Containing Consent Order in 
this matter, (2) information that subsequently falls within the public 
domain through no violation of this order by respondent, (3) 
information that subsequently becomes known to respondent from a 
third party not in breach of a confidential , disclosure agreement 
(information obtained from Loral or otherwise obtained as a result of 
the Acquisition shall not be considered information :known to 

/ respondent from a third party), or (4) information after six (6) years 
from the date of disclosure of such non-public unmanned aerial 
vehicle information to respondent, or such other period as agreed to 

· in writing by respondent and the provider of the information. 
Z. "Satellite" means an unmanned machine that is launched from 

the earth's surface for the purpose of transmitting data back to earth 
and which is designed either to orbit the earth or travel away from the
earth. 

AA. "Restructuring Agreement" means the Restructuring, 
Financing and Distribution Agreement, dated as of January 7, 1996, 
by and among Loral Corporation, Loral Aerospace Holdings, Inc., 
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar, 
L.P ., Loral Globalstar Limited, Loral Telecommunications 
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Acquisition, Inc. (to be renamed Loral Space & Communications 
Ltd.) and Lockheed Martin Corporation. _ 

BB. ''Lora/ Space" means Loral Space & Communications Ltd., 
a company organized under the laws of the Islands of Bermuda, with 
its principal office and place ofbusiness located at 600 Third Avenue, 
New York, New York, as described by the Restructuring Agreement; 
its directors, officers, employees, agents, representatives, 
pre<;iecessors, successors and assigns; its su~sidiaries, divisions, 
groups, affiliates, partnerships and joint ventures controlled or 
managed by Lora! Space & Communications Ltd., including, but not 
limited to, Globalstar, L.P ., Space Systems/Lora!, Inc. and K&F 
Industries, Inc., and the respective directors, officers, employees, 
agents, representatives, successors and assigns of each; except that 
Lora! Space does not include any of the foregoing that will be part of 
Loral or Lockheed Martin after the Acquisitiop.. 

CC. "Space Systems/Lora/" means Space. Systems/Lora!, Inc., an 
entity with its principal place of business at 3825 Fabian Way, Palo 
Alto, California, or any other entity within .or controlled by Lora! 
Space that is engaged in, among other things, the research, 
development, manufacture or sale of Satellites, and its directors, 
officers, employees, agents, representatives, predecessors, successors 
and assigrts; its subsidiaries, divisions, groups, affiliates, partnerships 
and joint ventures controlled by Space Systems/Lora!, Inc. (or such 
similar entity), and the respective directors, officers, employees, 
agents, representatives, successors and assigns of each; except tha~ 
Space Systems/Lora! does not include any of the foregoing that will 
be part of Lora! or Lockheed Martin after the Acquisition and does 
not include ap.y entity or line of business, outside of Space 
Systems/Lora!, Inc., within or controlled by Lora! Space that is not 
engaged in the research, development, manufacture or sale of 
Satellites. 

DD. ''Defensive missiles systems" are the research, development, 
manufacture or sale of defensive missiles systems and compon.ents, 
including, among other things, the Theater High Altitude Area 
Defense System, Corps SAM/MEADS, the Advan,ced Intercept 
Technology, National Missile Defense, Naval Upper Tier, the 
Airborne Laser, target programs and other related activities. 

EE. ':Fleet Ballistic Missiles" are . the research, development, 
manufacture, sale or life cycle support including disposal of strategic . 
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offensive missiles and associated support equipment, including? 
among other things, the Trident missile. 

FF. "Missile System Products Center" is the research, 
development, manufacture or sale of missile systems, missile 
components, missile technology, propulsion systems, seekers, 
electronics, avionics, composites, bombs, rockets and · mortars, 
including, among other things, the Composites Iriitiative, the 
Propulsion Initiative, BLU-1 09 and Precision Guided Mortar 
Munition. 

GG. "Space & Strategic Missiles" means Lockheed .Martin Space 
& Strategic Missiles Sector, an entity with its principal place of 

. business at 6801 Rockledge Drive, Bethesda, ·Maryland, or any other 
entity within or controlled by Lockheed Martin that is engaged in, 
among other things, the research, development, manufacture or sale 
of Satellites; and its directors, officers, employees, agents, 
representatives, predecessors·, successors and assigns; its subsidiaries, 
divisions, groups, affiliates, partnerships and joint ventures controlled 
by Lockheed Martin Space & Strategic Missiles Sector (or such 
similar entity), and the respective directors, officers, employees, 
agents, representatives, successors and assigns of each; except that 
Space & Strategic Missiles does not include Defensive Missile 
Systems, Fleet Ballistic· Missiles, and Missile System Products 
Center, and any other entity or line of business, outside of Lockheed 
Martin Space & Strategic Missiles Sector, within or controlled by 
Lockheed Martin that is not engaged in the research, development, 
manufacture or sale of Satellites. 

HH. "Common LM/Loral Space Director" means any person who 
is simultaneously a member of the Board of Directors of Lockheed 
Martin or an officer of Lockheed Martin and a member of the Board 

. of Directors ofLonil Space or an officer ofLoral Space. 
II. · "Non-public space information of Lockheed Martin" meap.s 

any information not in the public domain relating to Space & 
Strategic Missiles. / 

JJ. "Non-public space information of Lora! Space" means any 
information not in the public domain relating to Space Systems/Lora!. 

KK. ''Lockheed Martin/Lora! Space Technical Services 
Agreement" means the technical · services agreement between 
Lockheed Martin and Loral Space, a~ described by Article VI, 
Section 6~7, paragraph (d), of the Restructuring Agreement. 
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LL. "Merger Agreement" means the Agreement and Plan of 
Merger, dated as of January 7, 1996, by and among _Loral 
Corporation, Lockheed Martin Corporation and LAC Acquisition 
Corporation. 

MM. "Stockholders Agreement" means the Stockholders 
Agreement referred to in the Restructuring Agreement. 

NN. "Non-Voting Equity Securities" means any share of stock that 
does not entitle the shareholder to vote for any member of the Board 
of Directors. 

00. "Voting Equity Securities" means any share of stock that 
enti-tles the shareholder to vote for any member of the Board of 
Directors. 

PP. ''Acquisition" means the transaction described by the Merger 
Agreement and the Restructuring Agreement, including, but not 
limited to: (1) the acquisition by respondent of all of the outstanding 
voting common stock of Loral; (2) the transfer of the space and 
telecommunications businesses of Loral and its subsidiaries to Loral 
Space; (3) the acquisition by respondent of a 20% convertible 
preferred stock interest in Loral Space, which in tum owns a 33% 
interest in Space Systems/Lora!; ( 4) the Lockheed Martin!Loral Space 

- Technical Services Agreement; and (5) the appointment of Mr. 
Bernard Schwartz, Chairman of the Board of Directors and Chief 
Executive Officer ofLoral Space, to the position ofVice Chairman 
of the Board of Directors of Lockheed Martin. 

II. 
,._ 

It is further ordered, That: 

A. Respondent shall divest, absolutely and in good faith, within 
six ( 6) months of the date respondent signed the Agreement 
Containing Consent Order in this matter, the SETA services 
operations, and shall not charge any costs associated with the 
divestiture to the Federal Aviation Administration. 

B. Respondent shall divest the SETA services operations only to 
an acquirer or acquirers that receive the prior approval of the 
Commission and only in a manner that receives the prior approval of 
the Commission. The purpose of the divestiture is to ensure the 
continued provision of SETA services in the same manner as 
provided by respondent at the time of the proposed divestiture and to 
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remedy the lessening of competition alleged in the Commission's 
complaint. _ 

C. Pending divestiture of the SETA services operations, 
respondent shall take such actions as are necessary to ensure the 
continued provision of SETA services, to maintain the viability and 
marketability ofthe assets used to provide SETA services, to prevent 
the destruction, removal, wasting, deterioration or impairment of the 
assets used to provide SETA services, and to prevent the disclosure 
of non-public air traffic control information to Loral Air Traffic 
Control. 

D. Upon reasonable notice from any acquirer or the Federal 
Aviation Administration to respondent, respondent shall provide such 

· technical assistance to the acquirer as is reasonably necessary to 
enable t~e acquirer to provide SETA services in substantially the 
same manner and quality as provided by respondent prior to 
divestiture. Such assistance shall include reasonable consultation with 
knowledgeable employees and training at the acquirer's facility for a 
period of time sufficient to satisfy the acquirer's management that its 
personnel are appropriately trained in the skills necessary to perform 
the SETA services operations. Respondent shall convey all know
how necessary to perform the SET A services operations in 
substantially the same manner and quality provided by respondent' 
prior to divestiture, provided, however, that the respondent may retain 
the right to use the know-how. However, respondent shall not be 
required to continue providing such assistance for more than one ( 1) 
year from the date of the divestiture. Respondent shall charge the 
acquirer at a rate no more than its own costs for providing such 
technical assistance. · · 

E. At the time· of the execution of the purchase agreement 
between respondent and a proposed acquirer of the SETA services 
operations ("Purchase Agreement"), respondent shall provide the 
acquirer(s) with a complete list of all full-time, non-clerical, salaried . 
employees of respondent who were engaged in the provision of 
SETA services on the date of the Acquisition, as well as all current 
full-time, non-clerical, salaried employees of respondent engaged in 
the provision of SETA services on the date of the purchase 
agreement. Such list(s) shall state each such individual's name, 
position, address, business telephone number, or if no business 
telephone number exists, a home telephone number, if available and 
with the consent of the employee, and a description of the duties and 
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work performed by the individual in connection with the SET A 
services operations. 

F. Following the execution of the Purchase Agreement(s) and 
subject to the consent of the employees, respondent shall provide the 
proposed acquirer(s) with an opportunity to inspect the personnel files 
and other documentation relating to the individuals identified in 
paragraph II.E of this order to the extent permissible under applicable 
laws. For a period of six (6) months following the divestiture, · 
respondent shall further provide the acquirer( s) with an opportunity 
to interview such individuals and negotiate employment contracts 
with them. 

G. Respondent shall provide all employees identified in paragraph 
II.E of this order with reasonable financial incentives, if necessary, to 
continue in their employment positions pending divestiture of the 
SET A services operations, and to accept employment with the 
acquirer(s) at the time of the divestiture. Such incentives shall include 
continuation of all employee benefits offered by respondent until the 
date of the divestiture, and vesting of all pension benefits (as 
permitted by law). In addition, respondent shall not enforce any 
confidentiality restrictions relating to the SET A services or SETA 
services operations that apply to any employee identified in paragraph 
II.E who accepts employment with any proposed acquirer. 
Respondent also shall not enforce any ·noncompete restrictions that 
apply to any employee identified in paragraph II.E who accepts 
employment with any proposed acquirer. 

H. For a period of one (1) year commencing on the date of the 
individual's employment by any acquirer, respondent shall not re-hire 
any of the individuals identified in paragraph II.E of this order who 
accept employment with any acquirer, -unless such individual has _ 
been separated from employment by the acquirer against that 
individual's wishes. 

I. Prior to divestiture, respondent shall not transfer, without the 
consent of the Federal Aviation Administration, any of the 
individuals identified in paragraph II.E of this order whose 
employment responsibilities involve access to non-public air traffic 
control information from management and data systems to any other 
position involving business with the Federal Aviation Administration. 
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m. 

It is further ordered, That: 

A. Respondent shall not provide, disclose or othetwise make 
available to Loral Air Traffic Control any non-public air traffic 
control information. 

B. Respondent shall use any non-public air traffic control 
information obtained by Management and Data Systems only in 
respondent's capacity as provider of technical assistance to an 
acquirer, pursuant to paragraph II.D of this order. 

IV. 

It is further ordered, That: 

A. If respondent has not divested, absolutely and in good faith and 
with the Commission's prior approval, the SET A services operations 
within six (6) months of the date respondent signed the Agreement 
Containing .Consent Order in this matter, the Commission may 
appoint a trustee to divest the SET A services operations. In the event 
that the Commission ot the Attorney General brings an action 
pursuant to Section 5(1) of the Federal Trade Commission Act, 15 
U.S.C. 45(1), or any other statute enforced by the Commission, 
respondent shall consent to the appointment of a trustee in such 
action. Neither the appointment of a trustee nor a decision not to 
app,oint a trustee under this paragraph IV shall preclude the 
Commission or the Attorney General from seeking civil penalties or 
any other relief available to it, including a court-appointed trustee, 
pursuant to Sectiori 5(1) of the Federal Trade Commission Act, or any 
other statute enforced by the .·Commission, for any failure by 
respondent to comply with this order. 
· B. If a trustee is appointed by the Commission or a court pursuant 
to paragraph IV.A· of this order, respondent shall consent to the 
following terms and conditions regarding the trustee's ·powers, duties, · 
authority, and responsibilities: 

1. The Commission shall select the trustee, subject to the consent 
of respondent, which consent shall not be unreasonably withheld. 
The trustee shall be a person with experience and expertise in 



184 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 122 F.T.C. 

· acquisitions and divestitures. If respondent has not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten (1 0) days after notice by the staff of the 
Commission to respondent of the identity of any proposed trustee, 
respondent shall be deemed to have consented to the selection of the 
proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power ·.and authority to divest the SETA 
services operations. 

3. Within ten (10) days after appointment of the trustee, 
respondent shall execute a trust_ agreement that, subject to the prior 
approval of the Commission and, in the case of a court-appointed 
trustee, of the court, transfers to the trustee all rights and powers 
necessary to permit the trustee to effect the divestiture required by 
this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
IV.B.3 to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve (12) month period, the trustee has submitted a plan of 
divestiture or believes that divestiture can be achieved within a 
reasonable time, the divestiture period may be extended by the 

. Commission, or, in the case of a court-appointed trustee, by the court; 
provided, however, the Commission may extend this period only two 
(2) times. 

5. The trustee shall have full and complete access to the 
personnel, books, records and facilities related· to the SET A services 
operations, or to any other relevant information, as the trustee may 
request. Respondent shall develop such fmancial or other information 
as the trustee may request and shall cooperate with the trustee. 
respondent shall take no action to interfere with or impede the 
trustee's accomplishment of the divestiture. Any delays in divestiture 
caused by reSJ)ondent shall extend the .time for divestiture under this 
paragraph in an amount equal to the delay, as determined by the 
Commission or, for a court-appointed trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the most 
favorable price and terms available in each contract that is submitted 
to the Commission, subject to respondent's absolute and 
unconditional obligation to divest at no minimum price. The 
divestiture shall be made in the manner and to an acquirer or 
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acquirers as set out in paragraph II of this order; provided, however, 
if the trustee receives bona fide offers from more than one acquiring 
entity, and if the Cormnission determines to approve more than one 
such acquiring entity, the trustee shall divest to the acquiring entity 
selected by . respondent from among those approved by the 
Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of respondent, on such reasonable and .customary 
terms and conditions as the Commission or a court may set. The 

\ 

trustee shall have the authority to employ, at the cost and expense of 
· respondent, such consultants, accountants, attorneys, investment 

bankers, business brokers, appraisers, and other representatives and 
assistants . as are necessary to carry out the trustee's duties and 
responsibilities. The trustee shall account for all monies deriyed from 
the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall. be paid at the direction of 
respondent; and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
SETA services operations. · 

· 8. Respondent shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed- in the same manner as provided in 
paragraph IV.A of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

- 11 . The ~stee may also divest such additional ancillary assets 
and businesses and effect such arrangements as are necessary to 
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assure the marketability, viability and competitiveness of the SETA 
services operations. 

12. The trustee shall have no obligation or authority to operate or 
maintain the SET A services operations. 

13. The trustee shall report in writing to respondent and the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

V. 

It is further ordered, That within forty-five (45) days after the 
date .this order becomes final and every forty-five (45) days thereafter 
untit"respondent has fully complied with paragraphs ll through IV of 
this order, respondent shail submit to the Commission a verified 
written report setting forth in detail the manner and form in which it 
intends to comply, is complying, and has complied with paragraphs 
II through IV of this order. Respondent shall include in its 
compliance reports, among other things that are required from time 
to time, a full description of the efforts being made to comply with 
paragraphs II through IV including a description of all substantive 
·contacts or negotiations for the divestiture required by this order, 
including the identity of all parties contacted. Respondent sh~ll 
include in its compliance reports copies of all writt~n 
communications to and from such parties, all internal memoranda and 
all reports and recommendations concerning the divestiture. 

VI. 

It is further ordered, That: 

A. Respondent shall not, absent the prior written consent of the 
. proprietor of non-public military aircraft information (NITE Hawk), 
provide, disclose or otherwise make available to any Lockheed 
Martin Military Aircraft Business any non-public military aircraft 
information (NITE Hawk). 

B. Respondent shall use any non-public military aircraft 
- information (NITE Hawk) only in respondent's capacity as a provider 

of NITE Hawk systems, absent the prior written consent of the 
proprietor of no11=public military aircraft information (NITE Hawk). 
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VII.' . 

It is further ordered, That: 

A. Respondent shall not, absent the prior written consent of the 
proprietor of non-public military aircraft information (simulation and 
training), provide, disclose or otherwise make available to any 
Lockheed Martin Military Aircraft Business any non-public military 
aircraft information (simulation and training). 

B. Respondent shall use any non-public military aircraft 
infomiation (simulation and training) only in respondent's capacity as 
a provider of simulation and traiYP,ng systems, absent the prior written 
consent of the proprietor of non-public military aircraft information 
(simulation and training). 

VIII. 

It is further ordered, That: 

A. Respondent shall not, absent the prior written consent of the 
proprietor of non-public military aircraft information (electronic 
countermeasures), provide, disclose or otherwise make available to 
any Lockheed Martin Military Aircraft Business any non-public -
military aircraft information (electronic countermeasures). 

B. Respondent shall use any non-public · military aircraft 
information (electronic countermeasures) only in respondent's 
capacity as a provider of electronic countermeasures, absent the prior 
written consent of the proprietor of non-public military aircraft 
information (electronic countermeasures). 

IX. 

It is further ordered, That: 

A. Respondent shall not, absent the prior written consent of the 
proprietor of non-public military ·aircraft information (mission 
computers), provide, disclose or otherwise. make available to · any 
Lockheed Martin Military Aircraft Business any non-public military 
aircraft information (mission computers); · 
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B. Respondent shall use any non-public military aircraft 
information (mission computers) only in respondent's capacity as a 
provider of mission computers, absent the prior written consent of the 
proprietor of non-public military aircraft information (mission 
computers). 

X . 

It is further ordered, That respondent shall deliver a copy of this 
order to any United States military . aircraft manufacturer prior to 
obtaining any information outside the public domain relating to that 
manufacttirer's military aircraft, either from the military aircraft 
manufacturer or through the Acquisition. 

XI. 

It is further ordered, That: 

A. Respondent shall not, absent the prior written consent of the 
proprietor of non-public unmanned aeri'al vehicle information, 
provide, disclose or otherwise make available to any Lockheed 
Martin Military Aircraft Business any non-public unmanned aerial 
vehicle information. 

B. Respondent shall use any non-public unmanned aerial vehicle 
information only in respondent's capacity as a provider of integrated 
communications systems, absent the prior written consent of the 
proprietor of non-public unmanned aerial vehicle information. 

XII. 

It is further ordered, That respondent shall deliver a copy of this 
order to any United States unmanned aerial vehicle manufacturer 
prior to obtaining any information outside the public domain relating 
to that manufacturer's unmanned aerial vehicle, either from the 
unmanned aerial vehicle manufacturer or through the Acquisition. 
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XITI. 

It is further ordered, That: 

A. Respondent shall not discuss, provide, disclose or otherwise 
make available, directly or indirectly, to any Common LM/Loral 
Space Director any non-public space information of Lockhe-ed 
Martin. 

B .. Respondent shall require any Common LM/Loral Space 
Director to refrain from discussing, providing, disclosing or otherwise 
making available, directly or· indirectly, any non-public space 
information ofLoral Space to any member of the Board ofDirectors 
of Lockheed Martin, any officer of Lockheed Martin or any employee 
of Lockheed Martin. 

C. Respondent shall conduct all matters relating to Space & 
Strategic Missiles without the vote, concurrence or other participation 
of any kind whatsoever of any Common LM/Loral Space Director. 

D. Any Common LM/Loral Space Director shall not be counted 
for purposes of establishing a quorum in connection with any matter 
relating to Space & Strategic Missiles. 

E. Respondent shall not provide any Common LM/Loral Space 
Director with any type of compensation that is based in whole or in 
part on the profitability or performance of Space & Strategic 
Missiles; provided, however, that any Common LM/Loral Space 
Director may receive as compensation for his or her serving on the 
Lockheed Martin Board of Directors such stock options or other 
stock -based compensation as is provided generally to other members 
of the Lockheed Martin Board of Directors in accordance with 
respondent's ordinary practice. 

XIV. 

It is further ordered, That: 

A. Respondent shall not provide or otherwise make available, 
directly or indirectly, any personnel, information, facilities, technical 

· services or support from Space · & Strategic Missiles to Space 
Systems/Loral pursuant to any provision contained in the Lockheed 
Martin/Loral Space Technical Services Agreement. 
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B. Respondent shall not disclose or otherwise make available to 
Space ·& Strategic Missiles any information received in conn~ction 
with the Lockheed Martin/Lora! Space technical Services 
Agreement. 

C. Respondent shall not disclose to any Space & Strategic Missile 
employee any information or technical services provided to Space 
Systems/Lora! by , Lockheed _Martin pursuant to the Lockheed 
Martin/Lora! Space Technical Services Agreement. 

XV. 

It is further ordered, That if respondent's ownership of the equity 
securities ofLoral Space increases to more than twenty percent (20%) 
of the total equity securities (including both Voting Equity Securities 
and Non-Voting Equity Securities) of Lora! Space as the result of 
repurchases of equity securities by Lora!' Space or for any other 
reason, respondent shall, following its obtaining actual knowledge of 
an event-leading to such increase {"Event"), reduce its equity security 
ownership interest to a level of not more than twenty percent (20% ). 
Those equity securities which must be sold are hereinafter referred to 
as the "Excess Securities." Respondent shall have-a period of 185 
days following its obtaining actual knowledge of the Event to sell the 
Excess Securities (the _"Sale Period"); provided, however, that, if 
within ten (1 0)- business days of respondent's receipt of such 
knowledge, respond.ent requests that Loral Space file a registration 
statement providing for such sale, the Sale Period shall-be deemed to 
begin on the effective date of such registration statement, and shall 
extend for 150 days. thereafter, and provided further that, if 
respondent elects to sell the Excess Securities in a manner that does 
not require Loral Space to file a registration statement, and such sales 
cannot be accomplished within the Sale Period-without violating Rule 
144 (or any successor provision) under the Securities Act of 1933, 
then the Sale Period shall be extended by the minimum amount 
necessary to allow such securities to be sold pursuant to Rule 144 (or 
any successor provision). Pending . the sale of Excess Securities, 
respondent shall not exercise any voting rights relating to the Excess 
Securities. Respondent .shall amend the Stockholders Agreement to 
provide respondent the . means of complying with the foregoing 
provisions and shall thereafter not amend the applicable provisions of 
the Stockholders Agreement in a fashion so as to impair respondent's 
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ability to comply with this paragraph. ·The provisions of this 
paragraph shall terminate ten (10) years from the date this or:der 
becomes final. 

XVI. 

It is further ordered, That respondent shall comply with all terms 
of the Interim Agreement, attached to this order and made a part 
hereof as Appendix I. Said Interim Agreement shall cont.inue in effect 
until the provisions in paragraphs II . through XVI of this order are 
complied with or until such other time as is stated in said Interim 
Agreement. 

XVII. 

It is further ordered, That within sixty ( 60) days of the date this 
order becomes final and annually for the next ten (1 0) years on the 
anniversary of the date this order becomes final, and at such other 
times as the Commission may require, respondent shall file a verified 
written report with the Commission setting forth in detail the manner 
and form in which it has complied and is complying with paragraphs 
VI through XVI of this order. To the extent not prohibited by United 
States Government national security requirements, respondent shall 
include in its reports. information sufficient to identify all · United 
States military aircraft and :unmanned aerial vehicle manufacturers 
with whom respondent has entered into an agreement for the research, 
development, manufacture or sale ofNITE Hawk.systems, simulation 
and training systems, electronic countermeasures, mission computers· 
or integrated communications·· systems. 

XVIII. 

It is further ordered, That respondent shall notify the·Commission 
. at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or sale of any division ·or any other change in the 
corporation in each .instance where such change may affect 
compliance obligations arising out of the order. 
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XIX. 

It is further ordered, That, for the purpose of determining or 
. securing compliance with this order, and . subject to any legally 
recognized privilege and applicable United. States Gqvenunent 
national security requirements, upon writ~en request, and on 
reasonable notice, respondent shall permit any duly .authorized 
representatives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondent, relating to .any matters contained in 
this order; and 

B. Upon five (5) days' notice. to respondent, and without ·restraint 
or interference from respondent, to interview officers, directors, or 
employees of respondent, who may have counsel present, regarding 
any such matters. 

XX. 

It is further ordered, That this order shall terminate on September 
19, 2016, except as otherwise provided in this order. 

APPENDIX I 

INTERIM AGREEMENT 

This Interiril Agreement {s by and between Lockheed Martin· 
Corporation ("Lockheed Martin"), · a corporation organized and 
existing under the laws of the State of Maryland, and the Federal 
Trade Commission (the "Commission"), an independent agency of 
the United States Government, established under the Federal Trade 

' . 
Commission Act of 1914, 15 U.S.C. 41, et seq. 

PREMISES 

Whereas, Lockheed Martin has proposed to acquire all of the 
outstanding voting common stock of Loral Corporation and-engage 
in a series of related transactions and acts; and 
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Whereas, the Commission is now investigating the proposed 
Acquisition to determine if it would violate any of the statutes the 
Commission enforces; and 

Whereas, if the Commission accepts the Agreement Containing 
.Consent Order (';Consent Agreement"), the Commission will place it 
on . the" public record for a period of at least sixty ( 60) days and 
subsequently may either withdraw such acceptance or issue and serve 
its complaint arid decision in disposition of the proceeding pursuant 
to the provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached preserving·competition during the period prior to the 
final issuance of the Consent Agreement by the Commission (after 
the 60:..day public notice period), there may be interim competitive 
harm and divestiture or other relief resulting from a proceeding 
challenging the legality of the proposed Acquisition might not be 
possible, or might be less than an effective remedy; and . 

Whereas, Lockheed Martin entering into this Interim Agreement 
shall in no way be construed as an admission by Lockheed Martin 
that the proposed Acquisition constitutes a violation of any statute; 
and 

Whereas, Lockheed Martin understands that no act or transaction 
contemplated by this Interim Agreement shall be deemed immune or 
exempt from the provisions of the antitrust laws or the Federal Trade 
Commission Act by reason of anything contained in this Interim 
Agreement. 

Now, therefore, Lockheed Martin agrees, upon the understanding 
that the Commission has not yet determined whether the proposed 
Acquisition will be challenged, and in consideration of the 
Commission's _agreement that, at the time it accepts the Consent 
Agreement for public corl:unent, it witl grant early termination of the 

· Hart-Scott-Rodino waiting period, as follows: 

1. Lockh~ed Martm agrees to execute and be bound by the tehns 
of the order contained iri the Consent Agreement, as if it were final, 
fro~ the date Lockheed Martin signs the Consent Agreement. 

2. Lockheed Martin agrees to deliver, within three (3) days of the 
date the Consent Agreement is accepted for public comment by the 
Commission, a copy of the Consent Agreement and a copy of this 

~ Interim Agreement to the United States Department of Defense, the 
Federal Aviation Administration, McDonnell Douglas Corporation, 
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Northrop Grumman Corporation, The Boeing Company and Teledyne 
Inc. 

3. Lockheed Martin agrees to submit, within thirty (30) days of 
the date the Consent Agreement is signed by Lockheed Martin, an 
initial report, pursuant to · Section 2.33 of the Commission's Rules, 
signed by Lockheed Martin setting forth in detail the manner in which 
Lockheed Martin will comply with paragraphs II through XVI of the 
Consent Agreement. · 

4. Lockheed Martin agrees that, from the date Lockheed Martin 
signs the Consent Agreement until the first of the dates listed in 
subparagraphs 4_.a and 4.b, it will cm:nply with the provisions of this 

, Interim Agreement: · 

a. Ten (10) business days after the Commi~sion withdraws its 
acceptance of the Consent Agreement pursuant to the provisions of 
Section 2.34 of the Commission's Rules; or 

b. The date the Commission finally issues its Complaint and its 
Decision and·Order. 

5. Lockheed Martin waives all rights to contest the validity of this 
Interim Agreement. 

6. For the purpose of determining or securing comptiance with 
this Interim Agreement, subject to any legally recognized privilege· 
and applicable United States Government national security 
requirements, and upon written request, and on reasonable notice, to 
Lockheed Martin made to its principal office, Lockheed Martin shall 
permit any duly authorized representative or representatives of the 
Commission: 

a. Access, during the office hours of Lockheed Martiri and in the 
presence of counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, and other records ahd documents in the 
possession or under the control of Lockheed Martin relating to 
compliance with this Interim Agreement; and 

b. Upon five (5) days' notice to Lockheed Martin and without 
restraint or interference from it, to interview officers, directors, or 
employees of Lockheed Martin, who may have counsel pres.ent, 
regarding any such matters. · 

7. This Interim Agreement shall not be binding until accepted. by 
the Commission. 
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IN THE MA TIER OF: 

ZYGON INTERNATIONAL, ·INC., ET AL . . 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL T.RADE COMMIS~ION ACT 

. . 
Docket C-3686. Complaint, Sept. 24, 1996--Decision, Sept. 24, .J996 

This consent order prohibits, ·among other things, -a Washington-based company 
and its owner, that manufacture and advertise learning accelerating, memory 
enhancing, weight loss, and vision improving products and devices, from 
making any claims concerning the performance, benefits, efficacy, or safety 
of any product or service they market, unless they possess competent and 
reliable evidence to substantiate such claims, and requires t~e respondents to 
pay $195,000 into escrow accounts for consumer redress programs. 

Appearances 

For the Commission: Dean C. Forbes and Lesley Anne Fair. 
For the respondents: Margaret Feinstein and Peter Kadzik, 

Dickstein, Shapirro & Morin, Washington, D.C. · · 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Zygon International, Inc., a corporation, and Dane Spotts, 
individually and a~ an officer of said corporation ("respondents"), 
have violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereo_f would be in the public interest, alleges: 

PARAGRAPH 1. Respondent Zygon International, Inc.· is a 
Washington corpo.r;ation, with its principal office or place of business 
atJ8368 Redmond Way, Redmond, WA. : · -

Respondent Dane Spotts is an_offic~r ofth~· corporate respondent. 
Individually or in concert with others, he formulates, directs, and 
cqntrols the acts and· practices of the corporate respondent; including 
the acts and practices alleged in this complaint. His principal office 
or place of business is the same as that of the corporate respondent: 

PAR. 2. Respondents have manufactured, advertised, labeled, 
offered for sale,-sold, . and distributed consUmer products through 
radio and print advertisements, the Zygon International "SuperLife" 
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mail-order catalog, and the Internet's World Wide Web. These 
products include, but are not limited to the "Learning Machine" and 
the "SuperMind," devices that purportedly accelerate learning; the 
"SuperBrain Nutrient Program," pills that purportedly enhance 
memory, intelligence, attention, and concentration levels; "Fat 
Burner'' pills, which purportedly induce weight loss; and "Day and 
Night Eyes," purported vision improvement pills. 

The Learning Machine, SuperMind, SuperBrain Nutrient 
Program, Fat Burner pills, and Day and Night Eyes pills are "foods," 
"drugs," or "devices'' within the meaning of Sections 12 and 15 of the 
Federal Trade Commission Act. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

LEARNING MACHINE 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for the Learning Machine, including, but 
not necessarily limited to, the attached Exhibits A through E. These 
advertisements contain the following statements: 

A. "Amazing Digital Headset Teaches You Foreign Languages Overnight" 
[Exhibit A: Zygon's SuperLife catalog] 

B. "Knowledge really is power. But learning using traditional study methods 
is slow and boring. Imagine putting on a digital headset hooked up to an ordinary 
CD player. When you push play it fires a programmed sequence oflight and sound, 
opening a window into your mind. Then like magic it downloads new information 
directly onto your brain cells. No, ifs not science fiction. High-tech learning is now 
science fact. It's called the Learning Machine™. A profound br~akthrough that 
will revolutionize how you learn and acquire new skills." [Exhibit A: Zygon's 
SuperLife catalog] · 

C. "Plus you can try the Learning Machine risk free for 30 days. During your 
risk free trial, you'll be able to learn 4 languages, triple your reading speed, boost 
your vocabulary, improve your memory, and reprogram one or two bad habits." 
[Exhibit A: Zygon's SuperLife catalog] 

D. "Let's sa)l- . . you'd like to quit smoking or lose weight. Pop in an Inner
Mind™ Programming Disc. The sensory stimulation matrix opens a window into 
your unconscious mind. Then by infusing your 'inner mind' with positive 
programming, you can rescript negative, self-defeating attitudes." [Exhibit B: USA 
Today, January 23, 1995] . 

E. "Let's say you want to learn a foreign language, quadruple your reading 
speed, or increase your math skills. Or give your children a powerful edge in 
school, learning 300%-500% faster than their peers. . You select a specially 
programmed Learning Disc™ in the area you want to study. Plug it into any 
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ordinary CD player. Then attach your Learning Machine digital headset into the 
headphone jack. Push play and a few moments later your mind is launched into a 
pre-programmed learning session. In a fun, almost effortless way, the Learning 
Disc lesson plan unfolds its program and transfers the knowledge into your mind." 
[Exhibit A: Zygon's SuperLife catalog; Exhibit C: US AIR magazine, July 1994; 

. and Exhibit D: Longevity magazine, August 1994] 
F. "The Learning Machine goes beyond virtual reality. It's the most advanced 

accelerated learning tool in the world! Absolutely mind blowing! What if you could 
flip a-switch inside your mind to instantly activate your imagination? Speak foreign 
languages. Expand your mental skills ... And pour into your mind the genius of 
an Einstein or a Socrates. Find out how the Learning Machine boosts mental 
powers . . . Get a Photographic Mind, Instant Motivation, Speak Foreign 
Languages, and More!" [Exhibit E: The Learning Machine Home Page, World 
Wide Web, January 18, 1996] 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A 
through E, respondents have represented, directly or by implication, 
that the Learning Machine: 

A. Enables users to learn foreign languages overnight. 
B. Enables users to quadruple their reading speed. 
C. Enables users to improve their math skills. 
D. Enables children to learn at a rate of300% to 500% faster than 

their peers. 
E. Enables users to lose weight. 
F. Enables users to quit smoking. 
G. Substantially improves users' al?ility to learn and retain 

information. 
H. Enables users to learn four languages, triple their reading 

speed, improve their vocabulary, and Improve their memory 
in thirty days. 

. PAR. 6. Through the use of the statements contained in the 
~dvertisements referred to in paragraph four, including but not 
necessarily limited to tile advertisements attached as Exhibits A 
through E, respondents have represented, directly or by implication, 
that at the time they made the representations set forth in paragraph 
five, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 7. In truth and in fact, at the time they made the 
- representations set forth in paragraph five, respondents did not 
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possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
six was·, and is, false and misleading. · 

SUPERMIND 

PAR. 8. Respondents have disseminated or have caused to be 
disseminated advertisements for the SuperMind, including, but not 
necessarily limited to; the attached Exhibits F and G. These 
advertisements contains the following statements: 

A. "Based on hard scientific evidence which associates states of consciousness 
with dominant brainwave activity, this machine coaxes your brain into an 
Alpha/Theta pattern (brainwaves in the 4-10 Hz range), which is associated with 
deep meditation and mental imagery. . . . Developed by the Mind Research 
Laboratory, now anyone can enter profound mental states at the push of a button . 
. . . I take it with me on business trips to beat stress and jet lag. A 20-rninute 
session gives me the equivalent of 8-hours sleep and helps reset my biological 
clock. 

Boost Brainpower 

Listen: Training your brain to generate Theta activity for even a few minutes each 
day has enormous benefits, including boosting the immune system, enhancing 
creativity, I.Q., and psychic abilities, along with increasing fee1.4Igs of 
psychological well-being. 

i For a little black box to do all that to your brain in 20 minutes is amazing enough, 
l 
·~ but it's only part of the story. Because this machine can also be used to accelerate 

learning and modify negative self-defeating behavior. 

Automatic Hypnosis 

Let's say you wanted to quit smoking, enhance your self-esteem~ lose weight, or 
play a better game of golf. . . . [B]y plugging into the SuperMind™; you could 
induce a hypnotic trance in a matter of seconds. Then, while your subconscious is 
primed for psychological programming, you play prerecorded behavioral 
mindscripts, and these new success patterns become transferred onto your brain." 
[Exhibit F: Longevity magazine, July 1993] 

B. "Instant Speed Learning 
Plus, . you ca,n use . this machine for speed learning. Tests at the University of 
California have revealed the effects of Theta frequencies on learning. During their 
study a group of20 students learned 1,800 words of Bulgarian in 120 hours while 
using Theta stimulation programs. In about 1/3 the normal time they spoke and 
wrote the new language." [Exhibit F: Longevity magazine, July 1993] 

C. "Speak French, Spanish, German, & Italian Overnight 
Using the amazing accelerated language learning system, these four Instant 
Language COl.!f_ses are also bundled with your SuperMind"" computer. Each course 
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works with software built into your SuperMindTM to imprint a super-fast working 
knowledge of these languages into your memory. Edited to accelerate learning 
time, words and phrases for speaking in each country are imprinted directly onto 
your brain cells. No verbs to conjugate or grammar to learn." .[Exhibit F: 
Longevity magazine, July 1993] 

E. "Speak four languages almost overnight. Instant French. Instant Spanish. 
Instant German & Instant Italian use the SuperMind computer to stimulate the 
optimum brain-state for learning. Each language soundtrack imprints new words 
and phrases directly onto your brain cells. A second tape included with each course 
uses a special reinforcement system to lock the language session into permanent 
memory. There are no verbs to conjugate or grammar to learn." [Exhibit G: Omni 
magazine, January 1994] 

PAR. 9. Through the use of the statements contained in ·· the 
advertisements referred to in paragraph eight, including but not 
necessarily limited to the advertisements attached as Exhibits F and 
G, respondents have represented, directly or by implication, that the · 
Super Mind: 

A. Effectively treats users' stress. 
B. Effectively treats users' jet lag. 
C. Gives users the equivalent of eight hours of sleep after twenty 

minutes of use. 
D. Enables users to lose weight. 
E. Enables users to quit smoking. 
F. Enabled 20 students to learn 1800 words ofBulgarian in 120 

hours in tests at the University of California. 
G. Improves the functioning of users' immune system. 
H. Increases users' I.Q. 
I. When used ip conjunction with the Instant Language courses, 

enables users to learn foreign languages overnight. 
J. Substantially Improves users' ability to learn and retain 

information. 

PAR. 10. Through the use of the statements contained in the 
advertisements referred to in paragraph eight, including but not 
necessarily limited to the advertisements attached as Exhibits F and 
G, respondents have represented, directly ·or by implication, th~t at 
the time they made the representations set forth in paragraph nine, 
respondents possessed and relied upon a reasonable basis tl:at 
substantiated such representations. 

PAR. 11 . In truth and in fact, at the titp.e they made the 
representations set forth in p·aragraph nine, · respondents did not 
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possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
ten was, and is, false and misleading. 

PAR. 12. Through the use of the statements contained in the 
advertisements referred to in paragraph eight, including but not 
necessarily limited to the advertisement attached as Exhibit F, 
respondents have represented, directly or by implication, that the 
SuperMind has been proven in tests conduct~d at the University of 
California to teach users to speak and write foreign languages in 
about one-third the time of traditional methods of study. 

PAR. 13. In truth and in fact, tests co~ducted at the University of 
California have not proven that the SuperMind teaches users to speak 
and write foreign languages in about one-third the time of traditional 
methods of study. Therefore, the representation set forth in paragraph 
twelve was, and is, false and misleading. 

SUPERBRAIN NUTRJENT PROGRAM 

PAR. 14. Respondents have disseminated or have caused to be 
disseminated advertisements for the SuperBrain Nutrient Program, 
including, but not necessarily limited to, the attached Exhibit H. This 
advertisement contains the following· statements: 

A. ''Recently I received a news clipping about a Florida medical doctor who 
takes a daily dose of 'smart pills' to increase memory, improve intelligence, and 
energize his brain. The article went on to tell of his incredible claim that these 
super pills not only made him smarter, but his 4-year-old son was turned into a 
genius because his wife took the pills when she was pregnant." [Exhibit H: 
Zygon's SuperLife ·catalog] 

B. "!...started taking them myself. Instantly I was zooming .. .. 'rn other words, 
my brain was thinking at warp speed. · · 

Smart Pill Breakthrough 

So how can a 'pill' enhance cognition? Several ways. By increasing blood supply 
and oxygen to the brain. Enhancing brain cell metabolism. Inhibiting free radical 
damage to brain cells. And stimulating neuro-transmitter hormones. 
My goal was to design a powerful brain formula made entirely of natural 
substances. 

Waking Up Your Brain 

We hired the hottest pharmaceutical research lab in the country. The result is the 
Brain Cognition Formula. Twenty-six ingredients each tested for maximum purity 
and potency are loaded into a gelatin capsule. 
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Look: Popping a few pills won't make you an Einstein, but if your experiences are 
like mine, you'll notice. an ·improvement in attention, focus, concentration, and 
mental energy. Because subtle or even major improvements in cognitive 
functioning often go unnoticed, it's important to have some way of measuring your 
progress. 
So included in your package will be a special report called The Mental Boost that 
shows you how to measure your mental progress. You'll be instructed how to look 
for changes in alertness, mental energy, concentration, memorization, productivity, 
organization and planning, verbal skills, problem solving ability, mood, sexual 
desire, and overall health." [Exhibit H: Zygon's Super Life catalog] 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, including but not 
necessarily limited to the advertisement attached as Exhibit H, 
respondents have represented, directly or by implication, that the 
SuperBrain Nutrient Program: 

A. Enables users to improve their memory. 
B. Enables users to improv~ their intelligence. 
C. \yhen taken by pregnant women, will cause their children to 

have enhanced intelligence. 
D. Enhances cognition, increases blood supply and oxygen to the 

brain, enhances brain cell metabolism, inhibits free radical damage to 
brain cells; and stimulates neuro-transmitter hormones of users. 

E. Enables users to improve their cognitive and mental functions, 
including attention and concentration levels, problem solving 
abilities, and verbal skills. 

PAR. 16. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, including but not 
necessarily limited to the advertisement · attached as Exhibit .H, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph fifteen, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 1 7: In truth and in fact, at the time they made the 
representations set forth in paragraph fifteen, respondents did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
sixteen was, and is, false and misleading. 
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FAT BURNER PILLS 

PAR. 18. Respondents have disseminated or have cause'(! to be 
disseminated advertisements for Fat Burner pills, including, but not 
necessarily limited to, the attached Exhibit I. This advertisement 
contains the following statements: 

A. "Fat Burner Pills 
Not only- is Fat Burner the fastest selling product in its class, but it contains an 
incredible 500 mg of pure L-Carnitine (a special amino acid used in metabolism) 
per serving . ... [Y]ou'll be on your way to a trimmer, firmer, leaner body. 
Try this supplement with any of the other weight control products in this catalog 
for a super combined effect that will enhance your weight control program. 
A special blend of Lipotropics plus 500 mg of L-Carnitine enhances the body's 
ability to bum fat." [Exhibit 1: Zygon's SuperLife catalog] · . 

PAR. 19. Through the use of the statements contained in the 
advertisements referred to in paragraph eighteen, including but not 
necessarily limited to the advertisement attached -as Exhibit I, 
respondents have represented, directly or by implication, that Fat 
Burner pills: ; · 

A. Enhance the body's ability to bum fat. 
B. Enable users to have a trimmer, firmer, and leaner body. 
C. Enable users to lose weight. 

PAR. 20. Through the use of the statements contained in the 
advertisements referred to in paragraph eighteen, including but not 
necessarily limited to the- advertisement attached as Exhibit I, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph nineteen, 
respondents possessed and relied upon a reasonable basis :- that 
substantiated such representations. . . 

_PAR. 21. In truth and in fact, -at the time they made . the 
representations set forth in paragraph nineteen, respo~dents _did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
twenty was, and is, false and misleading. 

DAY AND NIGHT EYES PILLS 

PAR. 22. Respondents have disseminated or have caused to. be 
disseminated advertisements for Day and Nigbt Eyes pills, inciuaing, 
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but not necessarily limited to, the attached Exhibit J. This 
advertisement contains the following statements: 

A. "Focus on Healthy Eyes 
Eye Improvement Supplement 

If you suffer from night blindness (or want clearer vision during the day), Day and 
Night Eyes may be the remedy for you. This all-natural supplement gives your 
eyes the essential nutrients that must be present in your diet for proper eyesight 
function. Ingredients include Beta Carotene, Calcium, Vitamin D, Riboflavin (B-
2), Zinc, Eyebright, and Anthocyanocide-rich Blueberry Leaf. Recommended 
dosage is one tablet every morning and evening." [Exhibit J: Zygon's SuperLife 
catalog] · · 

PAR. 23. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-two, including but not 
necessarily limited to the advertisement attached as Exhibit J, 
respondents have represented, directly or by implication, that Day and 
Night Eyes pills: _ 

A. Improve the night blindness of users. 
B. Give users clearer vision during the day. 

PAR. 24. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-two, including but not 
necessarily limited to the advertisement attached as Exhibit J, 
respondents have .represented, directly or by implication, that at the 
time they made the repre~entation·s set forth in paragraph twenty
three, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 25. In truth and in fact, .at the time ·they made the 
representations set forth in paragraph twenty-three, respondents did 
not possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
twenty-four was, and is, false and misleading. 

THIRTY-DAY MONEY -BACK GUARANTEE 

PAR. 26. Respondents have disseminated or have caused to be 
disseminated advertisements for products, including, but not 
necessarily limited to, the attached Exhibits B, E, and K. These 
advertisements contains the following statements: 
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A. "Try the Learning Machine for 30 days risk free. Take your mind on an 
incredible journey. If for any reason you're not totally blown away by the 
experience, send your kit back to me for a full refund." [Exhibit B: USA Today, 
January 23, 1995] 

B. "Try the Learning Machine for 30 days RISK FREE." [Exhibit E: The 
Learning Machine Home Page, World Wide Web, January 16, 1996] 

C. "Our Return Policy We are committed to providing you with products that 
will improve your life. But if within 30 days you are not completely satisfied with 
your order, simply call a Customer Service Representative at 1-800-526-2177 to 
receive return instructions." [Exhibit K: Zygon's Super Life catalog] 

PAR . . 27. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-six, including.but not 
limited to the advertisements attached as Exhibit B, E, and K, 
respondents haye represented, directly or by implication, that 
products ordered from respondents carry a thirty-day money-back 
guarantee, and that consumers who returned the product to 
respondents within thirty days after receipt would receive a full 
refund within a reasonable period of time. 

PAR. 28. In truth and in fact, in numerous instances, consumers 
returned products to respondents wit4in thirty days after receipt and 
did not receive a full refund within a reasonable period of time, or at 
all. Therefore, the representation set forth in paragraph twenty-seven 
was, and is, false and misleading. 

PAR. 29. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 
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EXHIBIT A 

MIND DEVELOPMENT 

Learning 
Amazing Digital Headset Teaches You Foreign 
Languages Overnight, Reprograms Your Mind 
For Success & Launches You Into Virtual 
Dream-State Experiences. 
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lftiii\U/nsliJIIHIIUIId:nlttfatfl ll 
iN~Milt rduc:tt~ taitld.. l1wJ !li~lllr 
ulu:t!d IJIIIU:f•IUit )tfpt /11tll: lilt ••w 
~OOftiNo.,..,~. 

luminC Otsc:s• 

~~!~~ ~~=~rn,~:!:~:,~ 
Lun.lr~J !on-1&• LlafW!t:l. ., ••r· 

chaJ !w llhlt NIM'. j( tod:4.,.., Ofo 

k•li"f•po•eMs.wra cet.s., 
tiKNd't t l!NI oJ OIIUI!Ct lamlft'S OiM; 
Saoit•••tt wich 'fOl'ILd"'"'f ·\W.t""' to 
'f'NOI(tl {.,IMd~t I'I:P.IItl (n~~n :tw 
:vw tcfl~. 't~Nt1 1W:21 ... 4 ~rwse 
.1)vna ~ fNlld\. Ctm-.111. !puw.b.. 1NI 
lwhn. As .. ,.... Vonbutu r ctiYNt, 1 
5upcr;.(t lftGI!'C011Ut.lldc 5pcfll 
lud i" ' ::Nne. A.W ~ot ravr iud1, a 
Sufttc'~· tu db''S r~•""" ,:: • ., 
S«<I •.o'OMML.ca"""'! Cila~~ 

IN4ealtllflt,._,.lutlwW•IIIow 

~~:::::c:;' ... ,.e~ 
).0 .~ind-Sync Ubrvy 

L.undttt Vtrtual Drum-Sii1CU 
Sonllftdl.dru •INII.tls).OM/nd· 

StM l.aiVf,., fll'l$. 10 ~~~ "'ld.
~ur• 1pc~niut£o• pn~cn""' •• J 
COL • Ntll raw t.wDrr Mdoiof iMo , 
10.......Na :Ndii.ui-. Mll·:-ypt'O'IY. 1nd 
~CIIIIIpu!lt. 

n.tJ.OM:itld-"SJ""U:nrrra~· 
li"l l•ctllil:u the follow111J rill" : 

Ctuliflty ' ''""· '-•' r.u.y.!:W. )ftcu 
l4,JIU, ,,.;, T""'""1· AMt• 
Vf••o~~ll:...n ... l~•r····,·.,,. St1111•/•'•'· 
L<I•"'U'f..ltnftr.tar,S•Jiufll-.1,.111, 
C.•l o,. • .., .. .,~urtr.l.QtSt.orr-. 

A mo ~•tut. tllil aUN~~ t"'OIm.'Oft 
)/$111odo~arpt:na~Citi:11Wf« 
)o~.u. !-.. "'lw'l""" hllrt uetus ' 
!low IIIII loiWI N4uw: 011 ~ .Ma:l :Ct 
~N :sMOt, IOICnU co.iihWfl$. Uld 
tClrrrNMs wlf<dliauia-s;.u:Nc!a 

ftt1H11Cr~m hd Habits I; 
l"P Your Mind Wlth Suc:cut 
iM'IIIf )'aU "'&Ill b cn!Wom I ' CMr 

~ftoli·Hf 11110 ~ -~~ Gl&. 0r ;tOII'f 

liM:Ot~W~IolnOkill&•"'*'"''~l.*')~"" 
.v~ LwrMKid~s~JLK-.... illt 
UJN·•o.uw:IINN ¥tN • """"ow '""" 
J'GVflll~:aiftd-tb.tiOII.I'UD# 
}'Q'tfWWII~INII!· 

T\10 ~ :aNJiiiiS J'OUI "!Met 311141" 

Willi J tW j)011il"' i'fOtiii'N.t0¥:11 

l'ttlmfC ""''in~ ldl<dftutitlt ... ftN. 
r. ~,... r-l.nn.s .~ 
a. aa .u~tetr pmund fr.tW~ 
f"'f'N'L f,_ NIXUI OleldiUOIWIJ :t 
lf'OSJI' COtKnl. ~II ~-it:~- ~1=-o ~Ioiii .. 

w :w. • wwa.tlun1 dM 100.. 

'5200 ln1bnt Rtbatt 
!11 lddlltOII 10 l tlt \ ctt!rtHtll 

l.&IIJVIIC :.tu-;,111 1 l.~u ·"· ::at 
~ .. ott/)ol\~1 ~t'D JUII'i. iu pu :::ud 
lcalfil,. S~o~!'U :M rmor!, .k ! .. ,cr 
Yoo~,.. ·~ )4Wod•i f"'C .-bon 1M 

EXHIBIT A 
~ .... "' ... 
~-· - ·- -· 

.. ,_ .... __.,t.>ovy~ 
~a:riiM:lnJ..d.r•P-c•• 
,...,~ SDiNIMit'lbiCIIolfW 

~~r:=:-~~ 
ltdwlotr rcn•U..,.. f.h.tt a~n s:m co 
~~::!.~mill I OisQ. llu(S 

Ttw!Atpria-blflct.r.OIIJ....,.,y 
WPUS.S...t""ftailt;"a~JOIII~'·t 
k dia•ctd to rile r.,c l:JOO .... ul t.r 
mt.95 ;'iG ~ ...... ,_,_., . 
~ • ...,an.,.,r.~s: 
h oduds of 4oll•n wotlh '' frtt 
t..n ... s:t."ba.ll'll..i:itl-s;~t~Mia.;J~Ca~t-/• 

""""""~· 30-{).ay Rislc Free friill 
~"f'AJao.rrrdlct..witr .~uoc 

Nihc for- lO..Liys. CuM-s;~"tr.sir::lm 
:r.o~l )fll" ~l ""'lblt!0~1li!'IS"'ft1. 
ltiplt 'f"\U :wiillf ipt~. ~OIIf<llt 
~wy. ~tO--t !""1/l~GNMT· JI'.C: 

:ttnsn•w..c·xr ... t..t:Ufio,S•,.. 

=~~ :~:O~'n*i: ~~ 
Ull\utdle.troduc;o'Y"ircr. ,.?luu 
~'!fi'MordS'IIOW. 

Y•wl':l. u4,.U.sM•d!Urc :.,ll :tc 
•••IWf• .t(ftt (owq L 1!c.uf I'UtN t 

1o•rniu11a~. row :.1/1 d l i• ~'llti 
llltil'J'I-n~rJet:, ,.,.,{y:• illip, nc lftlf ,...lft''"''"'.,,..,.,u,.,., .• 
1/oe..llrric:.r-/ ... nc. 

~t11nn11f .'rrotclu•rc iytdt~l Ol(u 
.ICtl f .,:Jl .--.---.!':11!!{!;.'01 
i'jTtOiJ/t~::Ji'!.IIICt 

:tn • ~!0?1 ~-.J:.t !!i! ."Ci 
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206 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 

EXHIBITB 

EXHIBIT B 
~- - · .,~· 

Mind ·P~~er Brea.kthrough! 
l'lug Yil.ur .\J (tiJ inip the learning . 
\lachine·· To Ooo'st !\lenlal Powers, 
Program Your ~l iuU for Success & 
Launch Virtu~! R~·a Jil y·Like· Fanlasies! 

I
''"""''" ~-· , .... ~--··-· )t . ..... . , ,.. . ...... . . ... _., __ • 

, .. ... " .. -· ~ ;) . _ .. , _ _ #< .... 

....... l ....... .. . ....... •••• 

::.:;7::..:.=~ i· ~: .. , ' .,. •. , .• , 
~.!::":...!~':7~~: f ·.·.::.:;·.: ,......,._... ,..., ,~,. 

~ "''' ' " " ' ' ' .... , u4 .. :: ·!: ":-:.~:~ .':!~:;': ......... ,. ............ .. ,.... .... ...... .. . .......... -.1?-f't·--· 
._, •••·<hi Lo.,••t : , ............ '"'•"'"··· .. ... ..,_ , 

·:..., ... ..,...,.. ... :...- , . 

.... __ r-' _ .. ...., , , _ ; ~!~~~~~~~!~~~~~~ ,. ............... .... ........ ' __ ................... .. .,.. ,. ... .... j 

.. ~_.. .. .. ..,,"" .. ~ . .. _ .... ........ 1 
~ ....... .... .... , ...... .. 

-=::-.=.=: ! :~.:::..::::;;::;:·.:.:! : -'~~c-
... _ _ _ ,...-.M..-<tlf.W """""' - oo4 tloKooo. ""'' o ,..,., -=...:::: :..::!-::,::-::::.:::.~: ~~~:-~:;·:~ .. ·:~·:::.. ·. ::;;: 
--· ~=.':'::~.=:~'(; 1 !:~·~;.s;~..: 

. ..........,..,,.... __ ""-~,-.,... I '""'r"'I""" O. .. J!III-1111 
.. -.. ~ • .,.-.--. ....... ,... ... I t_.... c:oi_ .. _,._ 

i~~.;· •"""~"·· ~-... -~. ·~· .............. 
lO faoot&td• ................. 

ioo l'lt!Hfoh U.. t-O WI ... 
iru• l,.,., •. •Fo• l••••• 
··-- · ,.., .. _ ... ) C!o. 

'-~~--·-... -...... ,_ ..... 
otOt .. ot lo~ .. OT-...... ,_ , 

~ .. .... _...,... ... '-c.· ... ,_.., 

~~!jil·· ~.:=-::=:~~~·~::::: ....... ~ ....... , .......... . 
··- ~ ....... .. t.-..~"-.. -:1. 
•~1- rAI•~u 

11111111111~1111111 ·~~~ ...... , ....... ~ .. - loo- • o .......... N-. 
:;: :~_-;; :::·.!..'.:':'J' 
·---·~-,-·-----· .... .......... , ..... ~. 

h~"~•llniiiWI 

..... _'"' ' · ... - ·• t :o 
•ou • •• t•• .'u • •~ ~-· 

~:::::0~::::~::~: ...... . ... ~ .. .. .. ·-·· -··· -·~ ·-·· .. 

r ...... cr_ ---·-:~:.t.:u!!::: 
•••n IH U"t1 ,...,11.,...,...... , ... ~~~ .. , ..... 
•"4•u• ,., •• 
"'"''"' • ' " ' ....... .. J .... .., 

•
-·.::::.....:~:.:::::-_· 

·-----·--------- -- --- ·----------·--

I 
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ZYGON INTERNATIONAL, INC., ET AL. 

Complaint 

EXHIBITC 

BEYOND VIRIUAL II£AU1'¥ 

Learni~g Machine Q~~a~hr9ugh! 
Am~zing new technology t~Jches you· foreign 

. languages, reprograms your mind lor success 
& launches you into I'Utuallantasy e~periences 
81' 04H( SPOTTS •. , , '"'~"''""' 71v;;t>t "'" ':'1•:::.! 

t;•:o:.-."lc lr,,,,; 
)l~.:!l!l\~ ~ I ... II 

rtlfiii\Jtd,il!lc!t!c 
"!":1 ..iwlc~l"-r.:l 
rN•t ~a- :k nnv. M Jtn-
)~UI ~ 11.c ?l.&ftl:f Kutl J•KO¥c:1 '"· 
~.tlt!un~""="'-~r - ~ :.e.. 
e.t»obd., 'DituprftOp'IIICOIN 
<olnl"''"~tJolwfllo.4t\••~ST 
Jlt«<~'l' Jflto UUU IIUI" ~tili, !111001· 

~~~=~ )m~t¥011S1.."'t 
\.tJrl\!,:1 }IJC~II'It mmwhtn {flU,: 

c:NJIC~:~~.J.:::; 
•fill Wik,\1'4lt"IN~I'IWfmiQII\o 

Pluc Yo\olr Mind intct 
Supersonic: L..&mlft~ Powar 

1.4• ·~r !W .. ,,.. .. :ur.~ • fw~:1 
bl\fiU~f ~\UJt¥jtl4' "''"H :u,!;,( 
R"<r'l'Q,J/t/CUM'·YOW ~Lh llM!a..:T 
Pc~~""'·.a?'J'IImWI"is'• 
tot.~.oot.:e..~s~$.lYi i»Cn":t..IA 
-~-·.t;«lt. 
r~ _,' •potNUr .:wsn~ ~T'IIl.:n~. 

· ~:U..-..!11:N:•u ·~"'-·• LeamForci(n~ntu~cu, 

'~.','7·,, ·'n'',.',·', .. ',,',,",J.~t,.:;_',7,",.:~:1· Sp•ed Rudinc. •nd !!tore 
" ltanllll :•:rfiinLIPIW1 ff •• UJl1t • 

~~JUI !lotWMt :1110 IN; ::ud· .. '"' :., !Jl,.u ;11.1\la', ' ' :oclrlt~ 
?!Wllf ~tL ,.,. ,. ......... ' !t• t:" 'Joe ... 1! ••?--wtr:..~ 
:l.oaltft:.l:.,, • •• 'ltllf7.11"1i .s!.a\IIIC!Wd ,,:aJ:.JijOifiJ ... nCII<ItJ 

8~ I ?""MIDI!'Itr.tcf 'tJtn• IOI\ J{ fii\IUII~ l "r:u:u; 
···~AJ-.~ Cn~ JOilttlrc ~•Ill 'tOIIr 
e·:~rr:ttl ...,'!"· :~c Y.lt:':..,~ \ hCJ'W'..: » :,N ."1"1 

~' l'l'l'";:l<!1c:nwl\ '"~;,.1~rtt\loti :T-~:hu 
;nn J .,IClJJUI ?l:t• -.,. .. :t<:v'IIJ'I:r.' • 4..,: "(t'tl 

., . .,.-« "nN:t':'1 ~ ; } Hit .ns·us: . .:.an -
V'o"":f"l$1 IIOQ : "''It fit,...,\. .:::~:!f\All, j:Ufl.lll. 1,;.. 
T •• -~ :u,,U, .4 i" ?H •o',x.JOW,ll" 

(ONUC,I :w:ott\l•rrwtt :cvn..· 

,:; ~!f~ ~~~ta'7:: ~;:~l:; 

................ 

..,aol!..r:•.-.bt& 
~:rwV!II.odtot 

.w~~R'IIM7· 
' wci Jbo .o'l l'll :o 
jiNW .IIl ::IOtiiH """"",.... .. 

l-0 .'ltlncf 'me Indue•• 
Virtual fantasy l.lp.,ionce• 
!.t !'!l .ll(!v..:e '!I,}.O!IIfi•4Sr~ 

L.!.n'!,Mift.0•tt,o;c~~11)"'(;-'vo-

~~~;§:g~ 
~C"""'ciJ._...._.,,c;..,it.o.~tnrr 
s''"' LJ.,~. Jt•e~ r--a,. w,.,_, 
.,;,....,;;!J,,J., ~ .. ·r~•rw-~ ~~-.n~"'· 
:,..,n•-"f lt:tl•"'l"• ~.,., j~r.wo•. 
L.cl>r•.-••s-~ f 111uL.,. i4'"r. 

,\ m~ ·:::...:.\aa:::-..... :d..'C· 
'»ll II IUf'"'/II:.!,.:X,.,w. ki ... Nfo 
C"'L""' ':",c·.- •.:r::-~ .J ::Ow ·~.1 u .:r..c 
P' .A.'-4 i .• ._...$oN "tt'ICIII.C~.~ 

t\I.;."St .':t...:::c:; :;;.c~ s,. Jl:~ t:lo'Nflol;:l.') 
M'I:....,Ct'JCIIS :.l:~r.'Ca. 

~o Youf ltind • ith Succu• 
t..f'"'" ,_,,N,,.~ni:"'- •
,.,1"1:1 ·~ NO 1~\ Jt t. ~ ,"11\oJ 

UW•fl•-"'s:l'll • - ·,...c""-.i"f 
'AMI:-\l":\J'"'~·~=IQC. 
Th.- Jpt...ovi'J N!'n.\ ~H; ~., 
Ja,...,.,.,.,~I!II..O. 

ne7t~--""!Mtf-· 
W\"t :to-ltt\ft,..i::I-J. .W~· 

~'!'!Df ''Pilli. ~o~ll...,~oa"i !lorN•· 
"-' 1':11 :M:~t.m~~ U Jltii'Wtl'l"' 

f•ur\bc:t """lusl. T·- '""':n• 
~l'lo.l:.llOI""' 'O·•If>l•:l.~llti'OiitlM I 

U<o~~ :.~:i:~ --

1'! 111 .I I,JtiiOC't l h 
Ufi(\IICf :..~tUV, ' !1.
S"•"t!\.,tfiKI. ;.,.:u:t 
5~ ~d.t•a.:. ivNr 
~c:n.:n·, 4:'1.l: !"''' 
\'.X:IIIi .... ,.,.;l"'"o:,'l::\>. 
:N'.I....,.:..,... _ :D.•.', 

".,. ...... .. 
_._ ...... ·-~ 
J.'!o-1:.~ ,~ · ·l!' 

EXHIBIT C 

:!;~~\~~~-· Wt~fd l'dul, t:a ..JftrioS 
,.ovaiDINc:IN,..,._oW 
liw~-~ll'lf"~,I'Oii'll 
•••prt&Md.rw1tue 
~~~ftlff 

tllcJ;pM.iw ~== 
lhelt~"':\l.ac::.·._,.. 
lr":s;....,_I5.J.t ,_..._""'...., •• 
~~I:D)U\~ j::C, _,_W_t 

~:~~: ~~~::-=~--
.ICI~:...ft :a :Itt 5:!'0 '"'\It, •• .H.Ivd· 
:~f '.t.tAd~.w Jotl.an'\'Otdlol::toe 

l,..smw.~t'U.:t.,~~:Jia.I•:Nn>.> 
li.to.l'rr. 

lC>OayRlskF'r .. friJI 
71"11•!ot:~:••~-:-.Jt!t.~!c:r 

::t. :~~~, :·c:,~;;!. 
vt~.:r ·.·t.::!'\ ltft\1. 

:0..~~ ";:!'>!• • 

""~-~u·.·.- ..... : 
-::.:n.....,.•flod~-

~:~·~;~.~f~:·; ::...~;.~: .. 
' ::' •• {:.3~ 11'1\11 :~ .. =..:.:=.... 
:J•oohtlll\'!l.t __..._ _ _, 

Mne.!~l'lli!!YI .. ~l'·
.. ~.:"w:a •:O.... -----
M.a .wrN\IC': ..... ""'"'· .0 ,_.,..., ~ 
tt-~ \1.:-:.ww!l.Yio' 

':'•$.:n,:.a.I'Oil:tl'C ... YN .
-="""~•:n~«"lf'4« =«~'"!:ilu 
1i:.i.•pVI1"( -' :UNIIII1·~·~.W,11o:oi' 

\uol •• u-..... ~>ft'll'l.l :«.lcm'•'"'· 

Lc-',_.f \i.« .. llt:'JHrl•l()({a 
::'"'" "".:.JI--. .;:~!S::Xi 

if~t~i~i~~1 
_,""'ftGI'Cit-~"'· 

1-800-925-3263 
ZYGO~ 
-~ ..... ~~· .. ; .... ):• 
~ .. :tr:r.,,_,;,..,.•u::>t<~•%1' 

... ,...:.oft ... :.;,.,.: ·.·~ 

207 



208 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 

EXHIBITD 

Le~rning .M~~h.ine . 
Amazi~~-neW techn~lo~v t~aches you foreign 
languag~s, repwg'raui~ your mind foi su(~ess 
& .la~nches you 1nto vtrtual fantasy expenences 
SY ON'IE SPOn.S •... , '"''"""'·"' 

f111$_;~J ""~ .'JIUI.,j 
ol'llo !II~ : ... lf,l:'l; 
~ #()!~('" I W~l 

·u~•no.ld4i ;II< :-:It 
..i.Lui't:?':Hfld./<-;tjWIM. If 

_ .... ,~'UJ«<I1.>~o'lNI'flt", .:II .U!f'Oo 

:.Ut;IJRikc?Ur>nli:t~IJK..~•·..nlfl 
... .c"tdibleiuntllll:tdlncb<r-•N .. 
11'41 i..xl~ "P 10 .l NOrf ~ .. OCIIMI 
Q)"'P'Jia"!!\II.!O•'I'IIjo..jdl WW"'..!\t 
-Jirt<tt!'l'.)nlatOI/f)~ln:e~:a.:...;".,,.. 
!.blot~ ~1.1.\'011: /101. -

A :?t~IIIM>Mt:t ~ruillu'ou;!l. '"" 
l~triiiii J \ht)'"' mm·.tiJtt"' you r 
rnir.d.tr.d~~~rninJ~crL 
LA.t :n&ijiiC :.t ?OW' :aa ,_.. W"""tio<\ 
lftd,K.llLANi:tl>lljX!fffll.nVInllli-

PiuC: Your Mind into 
Supersoni~; Lumln' Power 

~1'1 W'l' ~ ~t.tnl :o :Um J fom{l\ 
!•n~U.Ii~• '\IIJJIII!'*t" :~lit :ud:ft ~ 
lp«d.)f~ ~:n.I!Aibla.Cf 
p\-e rout "'ddtm J ~·-n•l alp·~ 
td.ooi. ·.wr.lft"j ~· •• ;..:o-., :.,aln '!""" 
:.~.er~~..,_ 

Y~ll"'''A""'I lf''•"::Lly?tO~IIIIrlrd 

~:.:::~1}~~ ::~~z~ft~::~~ 
:,~\LMJl~::uJ)o.(ld.Jd:ND:O'w .'IN:J• 

?II"" ·~(\. :'·~11'1 ,)iL:" 111.: 1 !c• .. 
:rr:-:'=tn.l:n :•·ovr':'.: •,.;..a ..:l&lK:·~ 

:i..,, .. Joes,l.,..,tl ?.l, 
~J..~7!litc 
'oiJU'U.":IoftldlJ>"OflliliLU\OQftoi 'L 
,nJ ~111\Jtll llniCI:On l \1\rGU,I\ 
l..JHI.ll\~ \lJ.tJI1:1~ JiJLUil\ud1fl 
JL::n\J,nr\ll.loou:nLI<ft ,'l\lfld•tUII rot 
lr.u'l\lft~ . 

C..on~ '!flW ~iNn~ ICSMLK\ yv•lU 
be u~., 10 :Akn :.o ~""io :1\Mr\K.Lic>N 
w!n!t ,:<~u :TI'ic'f'·• nl'!tn;•Uttriala.. 
W~olc Lh"' :NunNuon :. tn111:'nh in 

$'~ • . !"'Jll.t~ . ... ., --- .. 

~·~ ~~-
.aml.lll --OUc:ln!L.~<~~ _,. •• 
""-'Utll --:• 
~;ftt·...X.IId .J~~";';;.,=~ 
.. ;IRI'~ • •. 

~~·d.u:ll!lll 
·.oou. ""!:r.~ ~Ks~ir ,,u .. J "1\o~..d·t"" 
'-or:oL !c:u ·ILt~~ .rVo•:o-.. u:oninro 

'"r;Tm'IOC'O'. 
t.um FOfeicn Un(uatu. 
S~tcd Rudlo' 211d ~oro 

LOLftu•; ~Offill! : . ,., u.,H.Jr ' "T' 
Wn~ j.u,Jwt."-'llff, U 10Ci;..11p..."l't 

n:o.:.·~,'l'!'lt-oWem:'

Wr.~.;an!:O 'ftC!udll 
lOll 01 '>~iiiJ0Le lt~f"'"~ 

OiJt wicr.ouc wuiiL ~o•u 
t..oon~ms).A.ac.."~JO~"OU~n 

'rt "JNotciJ.t•=Wa~:'l:~ 
MW ~-oo·· ':'o;~~~:l:nt:•~ 
t }UK f•n~:l~,t (CIIIflrt -

f:c~>C::..C.f11Un. ~p1n11~. ~~ 
h1i1111 •• \ Su;rtt Vou11uur:: 

..::ou:1t.Jillo«',.•.:II-Ort.~~. 

t!!'ft'l~b~:7ll.~ w~ 
bdl,lillf'!:i'':.O,,I(l"':UGL>"I{ 

$.200 ln:rtartt 
R•ht• 

Plllt.aJd.!,larll. :o:!LC" 
WA('H~C '..:!)ruv t.!l• 

S11pcrl'':.o .ll~t. :"?"'' 
SfH"N J .. ~ .~"~ ~P"' 
\lc,...ctw, •:'1-' ~OI;'tr 

--~·~J~ J::o-,:s ..... ·"?tc. 

EXHIBIT D 
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ZYGON INTERNATIONAL, INC., ET AL. 

Complaint 

EXHIBITE 

Learning \lachine Goes 
Beyond Yirtual "Reality ... 

It's the most ad\'anced accelerated 
learning tool in the world! 

Absolm.:ly mind bfo, ... ;,:: 

\\ 'h_at i( ~-ou could nip a switch inside ':-·our mind to insrandy 
.acu,·:ue your imaginauon? Speak fo_reign lan~;u:ases. Expand 
your meni.J/ skills. Program your subconscious 10 m~ke vou .t 
sur:·rire success. And p:cur !n:o your mind rhe genius o( ~n 
Etnstein or 3 Soc:ate~ F 1r.~ \lUI how rhe Lc:arnini ~13chme 
boosts mental powers. and launches vinual iantasv 
adventures ... ~Ius how 10 get S-'50 of Learning COs FREE! 

,,,1;1,., ·""'"'M,. "'"'' u;x "EE ... n., '" " " •I F,E£ """""CD" • • G-tr a Photographic J,flnd /nstartt .\foti,·ation. Sptak Fordgn Longuog~s. end ,\fort.' 

EXHIBIT E 
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Complaint 

EXHIBITF 

rt1'ind Power Breakthrough! 
Plug Your Brain Into This PowerfuJ·Mind Machine Tq !;ap S,tre~s1 ln).proye 
Mental Powers, And Free Yourself Of Self-Sabotaging Behavior. 'Plus Get 
S500 Worth Of Bonus .\IindWare'"! ·· · ·.. · ·· · · -

3y i:itttft ~DOttJ. ' 

~ ~~c~;~~:~jC:_' ;;:;k ~ ~~: 
~;;:::,~·:::O"u~: :;..tc,~~,~~;: 
l~t'l~ Thct1 sasion. ..U I l.ard'l i..t 
IUrf )l,jtm !';n :"fi'N11Ctd _;( SA.!:A ., 
t:t~II~Yaiilv;mc.·. :~n. 0!-.os.t,l!• 
:1on Jollar ·1iJeo Jl~H 1\.Jc ~.i· 
~10Uf~tu:ttt0ll'l~· 
nc:al computtr ·..-orld '/OU ~.""?"' 
.uc ""'Ill\ \"fll(t ~~1'1'11/WI .NI jd· ...... 

Cf.:ouiw,:hc:S:o;:~rr.U;I:il'oo .Jn·: 
'l'ftl.l.ll rt•lif! :o.~a..:rs.-nCH~ tletuc· 
~...tUC!m.. 

,\ V~e1Uon ln 20 Minutes 
Ai:cr eaniy • few MO>"''htnt~ n' 

:.1n~ illuutd into ~,.~ ::<tK.."un~ ~ 
.. u n..o.ed illfO ' ~ftP :nrn. iVelld 
c:;lors and ?• rtr:nu ·..,ue :;;urN lln 

;~~:~~.li~TIJ:"~'~:.~J ;~~ 
:~~~ :;~~~~~~ :".'t~7~~~r~~~: 
'ni'.J~cr.l!d InfO 'Jw ~·U:11:1.:.f~tl\. 
'-'~,u ::'1!' tht )liss:ut_ cnfll ~ :.~ 
tn:IS~<'flrflttl:tl;tll'.d .. r.it':h.-cc~; 

;~;;11;. ~:f~~:~()~~i~~-{-~~~: =~:~ 
"..u~C·-~s :11m ihrn·;w. :!:; :itr.c. 

:.:tu:s.?u!u:l of sequr r.ced ;ii;.r 
'.::-J:I~ :rom :ltr j f&Uft 1nd :om· 
)\lfff Jef'tr.IIN IOWIC ~umc:d. 

~f :w,r.\fif!,i016 l~C:.~-.::Ni:a ?Cur 
~UUlW IVt f&lltr.'ll, l:rvtn!.~OUI 

'tun :nro ~n lhrrr<l ·ture" .:cr.· 
ICOu.mt;UWNI.irll~. 
!utd~~scitt\n:k~nv:t! 

"'Net\ ~ta >flous ~i ~"ONCD~ 

II& ·.with JomllW\1 'Jn.inl¥1'ft JQv· 
:IV. :i'IIJ :n~C~tllf CQUCI your lH1UI 
.,-,";q J l"l .\ .oN/~nl p;~ttrm ib_n~A· 
WJ¥n:nli-.e+-ii:!P..z:nnt~l,wtuchtS 
lUIX:IIt'd•vrthJ~>1W!OiUiion1nd 
rn~niJi .mJt r: y. Zfn monit1 and 
IC1'1 :r111'1 !Ot ~tndd 10 ·•C.I\itvt ;Jus 
i:Jmr:,.,rioJi:riC\Uicanfn)l 
Ctvtkl~ ~Y r1le Mind bud\ 

l.JtiOftiiOty. now anyone nn uun
ft":IOW>d ;'IVI1tlf l tllft Jf lhe pwh ol 
' )ur:cn. AodbeoUJC if'I ('Jtl'fUt:n 
.:tH~uollf<iyoutm~tlrith 
:huuundt of Jillrrr nt fttqutncy 
:omOII\•Uon•- Or rou can dtOOfl 
~ !0 ·~ ?~" dtsiytld 
~o ?roducr 1pealic uuu o( con· 

!fc~~ ~=t::~t=~== 
al~-'-'l~ctMCI'olSI\ol&O\irtoR. 

!}.c MU2 I po&rt aJc-JUtor. 'IJ 
~;JO:II:Jt tt!IJU :twl\hmcC'!'>'JU1l• 

~tm~r: ::~i~~~~jc~~~-h~ 
t'C\UI¥lld\l Of J.houn llft'p Uld ~f' 
~l:ft'f~IO!oficJ&lck. 

Boost Brainpower 

t:l;'~,i:ll~~~r:-{~~ ~ ~:::w· 

lil f ~;t,n"rc~.rr• .:n J cn-,:-1•..,.1"', l~>""•lc .. >J ...:In• to ~ro~Lt~ 1~ 
~'"' t•fa fn •t4 '""'~\\JIU h~ c.11 h tiU'I ~~~~•J~~> l~c.u~~' ol c.rfrtr•l 
/oTcloi~C'I Clllo'!'t.~IIIC~' Cllolll~l t..11 M ~·Uti ~VL"''''• VI .. .,oloQ.•,t .)0 ,..,_.,tift~ 

:r..r.urll!lu6.i.lv~G'IOl1NJ'.I.I~ 
t.rlrs,K.winslicxeCIIJ~i~r.m:u:e 
l¥ut:n. riiNnctns :::ucn•ur. LC .. 
J~d ;uyc!'lic abtftt1u, • Ions wuh 
.~UIJ\!Ii'ffiin.p ~l?fYa.ole'1Klf 
... t(f~t· 
~r t .udt;t.d:; ben :o4o JQ 1'..11 

!OI'INI'!7DU~:ll:::0.1\lt\UI'tS ~~
:I'l ~OU\h. ~UI :(' Jn.ly p..ut ~ :N 
~lOry'- :5eeu.s.e :Ns :NC.'wi. Qn Wo 

br '.lW'd to &calrnll: lumins and 
:ncdily nrs:u in ,u.ddt.uin& 
!:len. not'. 

Automatfc Hypnosis 
Lt~'J ,ay you wucr~ !O quil 

!!Mkitt!(.. a'llutt<t taut Jeil·clltcm. 
:o1r wrts ht. ot ;.uc play ' better 

~tier'!~:~~~~~~~ 
snt:n :hru 1\t \'+' ull·tm•t• J nd 
;,cu,or.or ::Nntnu ~1o WOW' tubcon· 
sc:ous. Cr, ~y i'l:.:uins .n1o :he 
)uotrMIIM,.. ~CU ~11:1 01'111\la!l ;'\)?• 
nenc llU<t -:n J. :n.uttt ~~~ca. 
Then. wi'ult yolirsu ocOntcQUJ ;J 

~o;_c<J~~'rt~~~~!i"'~~: 
ioru :sundsmo111l'od 1t1ee :wow l\IC· 

CtU jlllltrni lJKOm~ tumiurtd 
01\IOYOlU!Jnll\. 

1'!1 <I'IC!udr s tptcl&l :tpan :h~t 
· tucl':~ ;o~o~ t.z~<dy ~ow io ~n•re 

'{WI ,_n ~viCini IJW'oiUC':1pd on 
~s irom.svtaDmndit~onu~,: 
~n~~:.msntnl'lG'Oiomtwv:in~KJ.· 
\UJ:)tf!QITIUIW;1!, Ort/Y'OUWUI\,\AM 
lv:Son j P!tiKOidfd libnry or 
~tn4Wur·• uptt. W!I1Chrvet 
method YOu ci'loo',t. 1'0u.lf XIUCSt 
'"utrcmely:lo:lbir 'n!d j)G1vedui 
fool :or :rttrtpnn~ ~our tuocon· 
ICCUS.lnd ~.....,_! ywrii.ft . 

Instant Speed I.AJatning 
!'!w..~~~1u~INC.'wlc!Of 

r:,~~u~~-~·";~scJ~f;~~~~~· ~~~: 
~.:..\1 ·:-..: ~::~<:11 :i ~.ttl ~1.:"t:l• 
.;d ;tl ( J t:':l/l< : .... .n, ·.'".tl(ll\,;tl~ 1 

EXHIBIT F 
.... . · · - .: : '.-.! _. - , · . J·=· 3-

&roup of ~ JN<!tn~ ~urr.tod t.J(X) 
word•ol8~ri•ninnO!'Iours 

wluk~~tljl1~=~ 
~poU u.d wtOt! :ht M\'f :.&n· 

""" AI Ill tddltiond bon~ll f':f !It 
~yo'Jl~:tpo~tOft:-cw 
:a Ht ·~p yoW" own lptfod :t&r:'IU'I'J 

!~~~:~~~~!:},o:~'fs:~l~~~~~,u~ ,,.... 
ftte Mood-Uftln( Lihtar)' 
Ar:d ;( YOU Ollif f VOIIt 

s~w.\fiu4 .... :-.0w !Jur:llf !ll!loP«-.lo 
:nlf'CIIIIC4rJt',rMJ. )'Qu:l~t¥fi 
tt:ir:f lpKUI \oi'IUI- f~£!, ' ;QIIf 
"ftr'IUtiiQII f ~itadWur:>t IQ~nd• 

nOO.OIJC.d.~pcs·"'.~..II'Lt 
JtutSIINr.\.filt•,.. u;~u:rnct. ·(.)U 
1Unpiy~ a ,!ati:J;~ta~u:u ·U 
SllptfM(/I . ... :ut\1 UJHl~ l:,_t ?II<:._ 
cant pnmded. 'NNk ~r irtou<t'.CY 
lll&lnadyour ;upuM.rlc4"'. lilctJ 
]OUt ~nd"'~tt. !lae Moodk'Jccs"" 
1ound1uclt !Uni~Or!J "fDYr";Qn· 
J(1Qt4Jnttt into 1 !tuuufui Jn<J 
'<lnictUr luul l• ndJupr . J(cluic 
•cur ~r.un 1110 ' tuned •:t' ':lv :ht 
~ .. ~.1/SOW\d :ft.qutt~C".tJ, ~ ~ 
Crtlltslll .tlttt\kll'nVJI ::tcr.lll 

=.;l:!~t 'Om010I Ihlll .1 :ro.ny 

\ nd :hl f') ~nl¥ :l'.t ~t~IIIOIO'J 
3«.:Jwru:ur:oi:Ns sctc""..u;tOtt".o-

~:-c~I;~~~~~~!S~r.=:~~~~ 
1~11t ~•-:'C'•,I.4:·nt""' :~t:~?l.:~l! .=~r , 

122 F.T.C. 
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.l."Nttd ~.tt 'tit Swpttf.!~ :-::mcs ....... 
Super Motivation Ubtary 
hrn uuu inro s.octtU. al'ld 1 

!.okr:ninlf-wtMI:.Oll'ltw.JON " 
:.'lt:C'1.1Chol • bultOI\ ,.,>h iN!Hilt 
m'>'IOnl~pal.;bruy'lll. ,, 

:! ~~~~~J~:-r: 
~~U:.\!,c!}J.'~~~h~ 
11supatumoondft:'Olytmb~ 
t i.IO<On tcio ua btlioii j)lfftrn J. 
~P'V('Mt ~1-..boap( btN"* 
.ftld URpf.lniMWIU«ts1 p411CfiU 
I Uf'OIIW 'ICIIIy. Nom~Uy Ck.., Stlt b 
Sirl, !Ju1 for • llmircd tlmt I'm 
!l~c~C~~CW~!:tlb\rvywilll 
;routilrwr,\ ,....,.• awnpuwr. 

~:il..n:t:1\0ft.... 
Speak Fttnch. Spanish, 

Gcrmu, I Italian OvemiQit 

Complaint 

EXJIIaiTF 

c,,,, rht "''.uins 1ccdcrucd 
:U.~p t.mn1 M lm\ thew !9w 
:.Uunt ~"5"''1' Couna ut ll.to 
b1.111dltd I'I'Jih your S.ftr.\fir~JN 
::unputtr. Each cowrH works with 
toi:'wlft~dtlii.IO'!fN'S.f'"AIM:i"" 

~~=~~:: :, :;:~ti:~~:;\:~! I WIY by~ ~S}'. lr4i T'JUI 

~~~=~e::=n,: ~:r~~::r~o~f:! 
:!~~:5 ~~~::.~::;:7b,:r: ~;t~~:.=r;,." "' 
=~~~.~::,~u ~~=~:!~~ 
~~:~Q)W'Sft·..,.'cn'lt'0$1)"0\1 ~.,S:&Jut), Jptda lolfcrtltta~ IW~Or scnd 

.W :.m·s ~~tiM- ~· 30.0ay Fr .. Trf~ "fm.t'l;J! i~t3J';:.,:;d,:'h!:~ 
3 fantastl Mi d J moy' · mt&N dlinl to lhc .addrcu ~~tlow. tteuc T~s;rtr .,vJ ~~.so:."\ su.ooo Machine for $2,9 N~ :.S"k~J'. rl:'~ .uow 4-6 wtd.a lot ~ ... try. 

toUt )rttn and :..UU90f' fO'U ~ l':n IUpt t ?umptd wp ~r ihls •nln 1)1\ • In~ #tadliN iollmq' Fct hJ!ut S<tnlc• Ordu T~ Fr .. 

:;:·:~·?i.~ •.:r:~,: ;:~~ ~tllo;;:,~:!.:v:~~~·~ =:s. ~~~~~ ~ l.~aoo-92s.a2s3 
~J;Y:;:;~"~i.:~:!: ;::!·~hmr?.:~!:~~ ~!d!:tn:,~~'::ri ZVGON 
:ur~ when flit wofid: ,.u n_. .u~d dinal ;Mdtl fot •ny ruson you're: nee lllo";' n ,_'~.!:::'C!~~rmo 

$500Min4Ware P.onys PciJ<! 

. _,_ ...... _ '----------------·------·---

EXHIBIT F 
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Complaint 

EXHIBITG 

..:.:. ~- : ! :. --=·. 

Min_d Power Breakthrough! 
·Plug Your Brain Into This Powerful ~lind Machine To Zap Stress, Boost Mental 
Powers, And Launch Your .\lind Into Virtual Realitv-Like Fantasies. Plus Get 
5600 Worth Of Free Mind Ware'''! ' 

Jr o.,., Spom 
AIN'f at'"'-N\Ifda" 'twou . l w 

MIII•IPK•IIft.Ndf'J,pii.I& " 'Uif 
":hu~u-· upr. atwf P"'SUI'II ~., 
~.,.,...<t4,,.~· .. ,ol!lpt11ff tor a ·~~>¥• 

Jt~I\'''OI.fta W'II~. AtlpllnC:\IIW 
.tan >.ill~ I m __ ...,., 'lo.4.) A • 

• 111\UJ tUion' A'\Mtllf'On.- Jloow Ooltfwl 
Joillarndf'OUrl'f'lllvl lnniOOI" •.,..t 
.~11\G Ut lmbr'..t/~t
.,, .... fld \O\I'ItftllpvialtWt4h•-Ottf 

•O"'''''''"UII'Idmn,rn 
Q CUW/'W, U'W )._,.M/.IW ~ dl\ I •It• 

~l'l'.t.tln' .... ll't""'""Wc~«m:~~WC 
z... 
A~ Ia 20 Mlnut .. 
Alft'r~- ~N'W ftiCfrwfiOOilarvl( 

P'"'l&f'd 1ftC1t tlut 1/UCI'III'f , I wu 
u:Nod.,.. ~ dtrp ~ w.,.,s f'D6ort 
11\d p111trnt Wfft'(fU /fd 011/ht 

ll-'a0fil'\¥ctu..ff"''W!hlt.utu""' 
l'flaud uwl t•Pf"""'td t fHo•o.IWi 
~•,......""'m.lr't•rl•• 
!WI ...... c:rw.porwd wo lht c.wn-. 
., CdM. WutN1tt...Masl\lllf'Olf..l• 
,.~ ....... "''lia_....._.. , 
'.-iiUtDr(.MNC~I\M\CI'fll!l 
.,., ,.,.,,on~t~.lft:I"*" .. ~CUito 
~J'lwQ.r.c-... 

l.'llfll;p\ll~ofWoq\1"'/CCdht;l'll 
--..s-ltwp.!Mftoll'd('all'lpu ..... 

f::~~~ ... ~:~:.:~~t:~~::~~~': 
:".W!I __ ...._,I'fp.anrn..oltMII! 
-.-MalWftd ... ol~ 

'&:t:::::~~~ ...tudt 

"•":JtnttJ•r- ;I ,,I!"~ :O'vlol"-nl•"lll'l 

.,l,...,,,., ,., :ouo 'l" " f 4o lllll\ rnu 
~:!If :to,., ;..., , n "''" :U•"' •M• ~n 
4ION•n....J :411f"' o:rJift w f\ n 11'1 I~ 
.j..'~l 'lfl(t'' '"Nel\.A4~t.lloN"'Id'l 
~ "'f'Oifl~ MMII -UI NN(CT'I' 
L"ff molr'IU W"4 I"'O(lt m~ fOr 4tUdf'S 

... ..._,,"'"'""""""' !Wft'lmulcon
"""~- f lf"h"''fl'(f 111 V(ONI)_ 

Q, ,., ,ooti!S h l•son ' .'tu111f 
~fto£1rtl\ Uootl torf. - ,~ U.tl 
f'l'ltl'l•f'lrtr;tfOMIO....ilftf'IIUitUiftll 
' "" :>uSIIIl'tfi'III1Uo\.AI'I:flio«I !Mif't 

.ll'!l't'VItr ~Qnlm<IN. lOW Ult fl ptn+ 
~ .,.tfl'l :JWvW-.b olt JifltfC'I'II It\'• 

Jutro<~ :om•'"'"~"' Or '"CII~~' un 
•"tNif' """' ·,1 ' ;"thtl l)IO(tllftl~ 
~"""' 1111 ,..,.,"""' ICI«'fl( IUtn 01 
oOI'UhOuUior'» • U~(ll'( ~ dru~n• 

, lit II,., Ul-' !llf<IIUIIORI\tt\HC'I'rlt 

~- ll .olt"'rf"A''o.HJNtb\. 

_..._.,_ 
Uslt"l\' W..:.on ""'t >IINC fri ii\UIIC 

""' ;loll\ to ~·ff Thru 41tftl"tn'I'OI' 

''"' '_ l,ltlt\>lftf41C:Il.t..•lu:sf'NJf• 
_, bi'N11e,. ln(lud"'C liVOHin( 1"

-~~~- ,..__ ~c nut~,..,, 
I 0 . lnd .,.,,.gnc Uhllflft. '"'"C "'""' 
"''"'u '"C tMn•(t o1 fH¥<11oloc ~ul 
~~-flo.r-o4tp.x~~ 
IVI.of'tto ponu~lti~IIW1ctllrWIM 

~""'--"""'Uid.-t~ 
h. ~ tof!:W.I«i: boo .,4o,.U /fill to 

tOioltOUII'"I :IJIII""'"" d'IIUllf'll 
<"'CN(ri.:,Ui ,(t01'11'¥puloiii'W:~ 

WIMII'IOI!UCI'IInru.1 .. -\ISC'd 
IOo!Ct'rirn"koMN"~C .&na!Nidlt-rrorpo 
b•twtl-d(..-, 111\to.N•• How! 

= 1 

wii .. INJt l!'ld~••patlm"GU\10 
'IOVI IUOCONClOVL Or.~ JfuUttll 
!l'to ltw S.,...,MIIIrof"nJUcOuidltld\IC't 
~ ~"""""'tnnrtVI~ 

Jl\•n. •l'l•h-r~tov1,. 
pml''td lor ;n~fholo'Ct<ll pro4um· 
~Y-Pl.li:-" ~W...•II)tff 
Ollll'llllmptt.Midctww-~,... 

ttml b«o'"' lnNitfft'd Of/to •o•or 
bntnnlh l'!llbvn41t"' a!!·hllf" 
SrN,.,o«Jt ~wbmpllnJ UlnJT .. ,. 
YOUr _s .. ...,Muw""- ttl.tt ""a Nm srraa 
;..10~. ¥'d a lowr!N'd""".,..eo' 

~~~~=~:..~" 

EXHIBIT G 

( 1tl&f tfiiO !CNf tntMO"· [d!l.d 10 

'f""dlt•"""CU\Co_,..,uWpnns. 
ttfttt~l,tl'l( lll fHhuuntr'I'Uf 
_,Mwd ~¥ ln/10 1'DW' ..__,

:'oio\.....tosiO~fi~ "' C''_,,,. 
ltu"• A UO v•"""· aU kNr tanru~ 
CVIII'Wf ....,. •• a.a ,. ... . P"'MY Ar.i 
"-''_....,. .. _ 
3 F-.&-Joono)'l 

Tnnlf'O'C :r- COI'\JCIOIUI'Itt .. -n 1 
~., odwr Me~~ ..,11'1 

tl'!.lft '"'"d ·blowln& uputcn<n 
- .J,bonpurl CftunMW• CI.Us YOU IQ a 
.. nnn~~•lwnlht-ld"u
~~~d ""•'C•C t~o~lt4 . ·cttnun Mt11d 
\..wo&';'\IO~~fiWiit l 
-~w u•ddofptuAIO tt!"'l'lf'Kf fA 
~ltocun.-orid.A./tdliNOvltw

ulu~t~•tt ll'ltl\d·uip. ·~cH lna tf!. 

ftP"flf"Ciet" ''"'"'"" ll'!.t J u ual 
IUJGolUIICIIII~,.~ As;'J 
~.!ddt<S:O~pta..l\'. f'iw. 

»Doy,._T.W 
AM FCil.l (.It!. G'f It f'IUIIfiY U 11\1 

rut ........ crw~lod•vs.TakYOUr 
tniftM I -.d~,.,..,·
ltW19d.ltlrr .und-&ltavi.J fl~ 
n.tliorn91~611tlfpo.Moot 
Mu\.V111~·bfto~
Mila .t WW'III'II-·IIfotU\'I"UOft 
...,"'I'V.Ifl'lclwft.rwniJ.,ltlf/ii'ICJ\rloiO
ir. WI'4.._~fNn:o":or 
• Nfl ntund. S...t no .untr \tr..at. ! 

~~~,!:~::~:; 
&wpi'IIUil'-vrmc• •Jtw:Jc. 

Toordn, Wtl'lpiY ('tlf ""!"toll !'"' 
"'""'-bttllldui:lorlht'SM~\(ol,yh 
cori\CJU ....... :a-~ltp&.l!lllln 

f405!. Or ""'4 'lOW cl'ltc:k Of "*'" 
"""'""s:M.ts~mttucrrm, " 
ll.&rcllln:.J » II'W II!Jrimt "'- ,_. 

r.rF..-cs.tric~Ofti.ToiFr. 

1-80().925-3263 
ZYGON =-._ ...... ..__ ..... .,. .__...._..,.fll"t ... f1!00 

,.a....t• f»ff-l.sl 
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EXHIBITH 

----· •... ---· 

"Smart Pill" Discovery! 
Can This Amazir.g New Brain Fcr11ula Aciuaily He!p Ycur Mir.d Wor:~ Better & Faster? Teslll 
Yourseli And Gel This Powerful 'l'lc:rr.in Prclec:icn Fer mula Eac.'J kd Every Monrh Free! 

~t::~tulv I :e~ived .1 :-.ew1 di;l:OU'=Z 
Abo\01 J ~Ond1 :nec:i•cl l ~oc:cx wnO ;.ait!!S 
.1 ~Jtiy Jose >:i .. im.m pai:s· :o uK:t ,ut 
i!"t~cr:t. :m?fOVt in~tiligtnct. .tnd ~~t:· 
!:!t :~.s i;r.t~a. 1':11!' .)rttc!e weol ·Jt'l ::J ~e:l 
~i !\is mc:~cdible d.um th.tr tht1t s:.::t~ 
tt!b nee ~i\ly :n..Je ~rn scnu:er. Xr 'h•s; 
{·yur...:id ion wu rumtd inl:) J 5e:ul.!l 
~«lWC !tis Wlfr tOOk lht r1lb wiule lnt 

Wolf(rfS:Mnf, 

9tlnS' a se!f·u~l?toveme:u w.tt::or ! 
w•J •nmgutd. by :he :onc:t?•· Jnd n•nt:: 
:.i..u:.1 :i':.en'l :r.ystlf.lnstantly 1·.-.u !ocm· 
a::§. l :,;, :iir:c CJ?tilin !<ide ~n :he ~ur 
T:u .. eru.xie where li.'Tic be<:H~t$ iU~t!" 

.t~e:er.utd.iP. :;ch~tr '"'O~~:S. :r.;t :ni:l \'~~.U 
:;H~i::tJ \f<¥l~i~f'fcl. 
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EXHIBIT I 

Fat Burner Pills·. 
Not only is F11t Bnml!r the fastest sell· 

ing product in its class, but it contains 
an incredi ble! 500 mg of pure L· 
Carnitine (a special amino acid used in 
metabolism) per serving. CO!llbined 
with a special blend of lipotropics and 
Chromium, you'll be on your way to a 
trimmer, firmer, leaner 
body. ..; • .-=-, 

Try this supplement ··~ .. . . 9' 
with any of-the oth~r • 
weight control products 
in this catalog for a 
super combined effect 
that will enhance your !fl.!fll'lnrnrt 
weight control program. 
(60 Ctlpsu/~'SJ 

A SI!Bclal lllend of U110troplc:s PILlS 500 mg of 1.
c:amitlml enlr.rntes lllellady's ah!JIIy to ~urn t.Jt. 

Fat Bumer Pills 
llcm # 84011 . .................. $14.95[3.00 I 

EXHIBIT I 
Zygon's Suoerlife catalog 

122 F.T.C. 
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EXHIBITJ 

·: .; 

' . . 

EXHIBIT J 
Zygon's Suoerlife catalog 
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EXHffiiTK 

"My mission is 'to : Jate and deliver 
tools that empower you to achieve your 
full potential in life. These are some 
of the best ideas in the world. Check 
them out!' 
01ne Spous, Prt$ldtnt 
Zygon lnfernJtionJI 

EXHIBIT K 
Zygon's St~oP.rL'r~ catalcs; 

122 F.T.C. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
~ereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for Federal Trade 
Commission having thereafter executed an agreement containing a 
consent order, an admission by the respondents of all the 
jurisdictional facts set forth in the aforesaid draft of complaint, a 
statement that the signing of said agreement is i for settlement 
purposes only and does not constitute an admission by respondents 
that the law has been violated as alleged in such complaint, or that the 
facts as alleged in such complaint, other than jurisdictional facts, are 
true and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement ahd placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments received, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent Zygon International, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Washington, with its office or principal place of 
business located at 18368 Redmond Way, Redmond, WA. · 

Respondent Dane Spotts is an officer of said corporation. He 
formulates, directs and controls the policies, acts and practices of said 
corporation, and his office or principal place of business is located at 
the above stated address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the proceeding is in the public interest. 
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ORDER 

I. 

It is ordered, That respondents Zygon International, Inc., a 
corporation, its successors and assigns, and its officers, and Dane 
Spotts, individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or program in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, d~ forthwith cease and desist from representing, in 
any manner, directly or by implication, that the use of such product 
or program can or will have any effect on the user's: · 

A. Health or bodily structure or function, including but not 
limited to sleep; weight, bodyfat content, or body shape or tone; 
immune system; eyesight or night vision; stress; or jet lag; or 

B. Smoking behavior, 

unless at the time of making. such representation, respondents possess 
and rely upon competent . and reliable scientific evidence that 
substantiates such representation: For purposes of this order, 
"competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective mapner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

II. 

It is further ordered, That respondents Zygon International, Inc., 
a corporation, its successors and assigns, and its officers, and Dane 
Spotts, individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or program in or 
affecting commerce, as "commerce" is defmed in the Federal Trade 
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Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that the use of such product 
or program can· or will have any effect on the user's cognitive or 
mental functions or skills, including but not limited to reading, 
vocabulary, learning, foreign language, verbal or math skills; 
intelligence or I.Q. or that of the user's children; attention or 
concentration levels; or memory, unless at the time .ofmaking such 
representation, respondents possess and rely upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates such representation. 

III. 

It is further ordered, That respondents Zygon International, Inc., 
a corporation, its successors and assigns, and its officer~, and Dane 
Spotts, individually and as an officer of said corpdration, and 
respondents' agents, representatives, and employees, !directly or 
through any corporation, · subsidiary~ division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or· program in or 
affecting commerce, as "commerce" is defined in the Federal Trade 

I 

Commission Act,- do forthwith cease and desist from making any 
representation, in any ~anner, directly or by implication: 

A. Regarding the performance, benefits, efficacy, or safety of any 
food, drug, or device, as those terms are defined in Section 15 ofthe 
Federal Trade Commission Act, 15 U.S.c.· 55, or dietary supplement, 
unless, at the time of making such representation, respondents possess 
and rely upon competent and reliable scientific evidence that 
substantiates such representation. 

B. Regarding the performance, benefits, efficacy or safety of any 
product or service (other than a product or service covered under Part 
liLA herein), unless, at the time of making such representation, 
respondents possess and rely upon competent and reliable evidence, 
which when appropriate must be competent and reliable scientific 
evidence, that substantiates such representation . . 

IV. 

It is further ordered, That respondents Zygon International, Inc., 
a corporation, its successors and assigns, and its officers, and Dane 
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Spotts, individually and as an officer of said corporation, and 
respondents' agents, representati~es, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or program in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
directly or by implication, the existence, contents, validity, results, 
conclusions, or interpretations of any test or study. 

v. 

It is further ordered, That respondents Zygon International, Inc., 
a corporation, its successors and assigns, and its officers, ·and ·nane 
Spotts, individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or program in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Cominission Act, shall forthwith cease and desist from: 

A. Representing, directly or by implication, that consumers can 
receive a refund, through such terms as "money-back guarantee" or 
similar terms, unless respondents refund the full purchase price at the 
consumer's request in accordance with the provisions of Part V.B 
herein; 

B. Failing to refund the full purchase price in accordance with the 
terms of a guarantee, warranty or refund policy within a reasonable 
period of time after the consumer complies with the conditions for 
receiving a refund that are stated clearly and prominently in the 
advertisement or solicitation. For purposes of this Part, a "reasonable 
period of time" shall be: 

1. That period of time specified in respondents' advertisement or 
solicitation if such period is clearly and prominently disclosed in the 
advertisement or solicitation; or 

2. If no period of time is clearly and prominently disclosed in the 
advertisement or solicitation, a period of thirty (30) days following 
the date that the conswner complies with the conditions for receiving 
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a refund that are stated clearly and prominently in the advertisement 
or solicitation. 

VI. 

It is further ordered, That respondents Zygon International, Inc., 
a corporation, its successors and assigns, and its officers, and Dane 

· Spotts, individu~lly and as an officer of said corporation, are jointly 
and severally liable for consumer redress as provided herein: 

A. Not later that the date this order becomes final, respondents 
shall deposit into an escrow account to be established by the 
Commission for the purpose of receiving payments due under the 
provisions ofthis order ("first escrow account"), the sum of$150,000. 
These funds, together with accrued interest, less any amount 
necessary to pay the costs of administering the first escrow account 
and redress program herein, shall be used by the Commission or its 
representative to provide refunds to any consumers: 

1. Who, between the dates of October 15, 1995, and the date this 
or~er becomes fmal, have returned or return any product( s) purchased 
from respondents to respondents for a refund within thirty days of 
their receipt of the product(s); and 

·2. Who have not previously received either a full refund or a full 
credit from a credit card issuer for the purchase of the product(s). 

B. Any funds remaining in the first escrow account after refunds 
have been paid to consumers under Part VI.A herein, in the discretion 
of the Commission: 

1. Shall be used to provide redress to purchasers of the Learning 
Machine who request a refund not later than sixty (60) days after the 
date this order becomes final and have not previously received either 

- a refund pursuant to Part VI. A herein, a full refund from respondents, 
or a full credit from a credit card issuer for the purchase of the 
product(s); 

2. Shall be used to provide redress to purchasers who, prior to 
October 15, 1995, returned, or contacted respondents for 
authorization to return, any product( s) purchased from respondents to 
respondents for a refund within thirty (30) days of their receipt of the 
product(s); have not previously received either a full refund or a full 
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credit from a credit card issuer for the purchase of the product( s ); and 
whose ~dentities become known to respondents or the Commission 

. within sixty ( 60) days after the date this order becomes final; 
: 3. Shall be used to pay any attendant costs of administration; 

and/or. 
4. Shall be paid to the United States Treasury. 

~. At any time after this order becomes final, the Commissio:r1 
may direct the escrow agent to transfer funds fro111 the first escrow 
account, including accrued interest, to ·the Commission to be 

. distributed as herein provided. Respondents shall be notified as to 
how the funds are distributed, but shall have no right to contest the 
manner of distribution chosen by the Commission, provided that the 
manner of distribution chosen by the Commission comports with the 
terms of this Agreement. The Commission, or its representative, shall 
in its sole discretion select the escrow agent. Costs associated with 
the a<lministration of the first escrow. account and refund program 
.provided herein, if any, shall be paid from funds in the first escrow 
.account. . . 

D. Respondents relinquish all dominion, control and title to the 
funds paid into the first escrow account, and all legal and equitable 
title to the funds shall vest in the Treasurer of the United States and 
in the designated purchasers. Respondents shall make no claim to or 
demand for the return of the funds, directly or indirectly, through 
counsel or otherwise; and in the event of bankruptcy of respondents, 
respondents acknowledge that the funds are not part of the debtor's 
estate, nor does the estate have any claim or interest therein. 

E. Not later than the date this order. becomes final, respondents 
shall deposit into a second escrow account to be established by the 
Commission for the purpose of receiving payments due under the 
p.rovisions of this order ("second escrow account"), the sum of 
$45,000. These funds, together with accrued interest, less any amount 
necessary to pay the costs of administering the escrow account and 
redress program herein, shall be used by the Commission or its 
representative to provide refunds to consumers if refunds owed to. 
consumers pursuant to Parts VI.A and VI.B herein exceed the amount 
of money in the first escrow account. 

F. At any time after this order becomes fmal, the Commission 
may direct the escrow agent to transfer funds from the second escrow 
account, including accrued interest, to the Commission to be 
distributed as herein provided. Respondents shall be notified as to 
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how tpe funds are distributed, but shall have no right to contest the 
manner of distribution chosen by the Commission, provided that the 
manner of distribution chosen by the Commission comports with the 
terms of this Agreement. The Commission, or its representative, shall 
in its sole discretion select the escrow agent. Costs associated with 
the administration of the second escrow account and refund program 
provided-herein, if any, shall be paid from funds in the second escrow 
account. Any funds remaining in the second escrow account after all 
consumers have received refunds pursuant to Part VI.A, VI.B.l , 
VI.B.2, and VI.E herein shall be returned to respondents. If no funds 
from the second escrow account are needed to provide redress to 
consumers as provided herein, the funds in the second escrow 
account, together with accrued interest, shall be returned to 
respondents within seventy-five (75) days after the date this order 
becomes fmal. If funds from the second escrow account are needed 
to provide refunds to consumers as provided herein, the funds 
remaining in the second escrow account, together with accrued 
interest, less any amount necessary to pay the costs of administering 
the escrow account and redress program herein, shall be returned to 
respondents within one hundred twenty (120)_ days after the date this 
order becomes final. · 

VII. 

It isfurther ordered, That within three (3) days after the date this 
order becomes final, respondents shall, to the extent available, 
provide to the Commission, in computer readable form (standard MS
DOS diskettes or IBM-mainframe compatible tape) and in computer 
print-out form, a list of: 

A. The name and address of all consumers in the United States -
who purchased the Learning Machine; 

B. The name, addiess, and date of refund of all consumers in the 
United States who purchased the Learning Machine and received a 
full refund from respondents; 

C. The name, address, and date of credit of all consumers in the 
· United States who purchased the Learning Machine and received a 
full credit from a credit card issuer for the pl.lrchase-ofthe product(s); 
and 
· _. D. The name, address, and date of refund of all consumers in the 
United States who purchased any product(s) from respondents and 
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received a full refund between October 15, 1993 and October 15, 
1995. 

VIII. 

It is further ordered, That for three (3) years after this order 
becomes final, respondents, and their successors and assigns, shall 
maintain and upon request make available to the Commission within 
three (3) business days: 

A. Documents and records demonstrating the manner. and form of 
respondents' compliance with Part VI of this order; and 

B~ Copies of all correspondence and memorializations of o.ther 
communications to or from any consumer ,regarding refurlqs or 
requests for refunds for any product( s) pUrchased from respondents. 

IX. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns; shall maintain and upon 
request make available to the. Federal Trade· Commission. or its staff 
f~r inspection and copying: · 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or .other 
evidence in their possession or control that contradict, qualify, O('Call 
into question such representation, or the· basis ·upon . which 
respondents relied for such representation, including ·but not limited 
to, including complaints from consumers, and complaints or inquiries 
from governmental .organizations. 

X. 

It is further ordered, That respondent Zygon International, Inc., 
its successors and assigns, shall: 

A. Within thirty (30) days after service of this order, provide a 
copy of this order to-each of its current principals, officers, directors, 
and managers, and to all personnel, agents, arid representatives having 
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sales, advertising, or policy responsibility with respect to the subject 
matter of this order; and 

B. For a period of five (5) years from the date of entry of this 
order, provide a copy of this order to each of its future principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
respect to the subject m~tter of this order within three (3) days after 
the person commences his or her responsibi-lities. 

XI. 

It is further ordered; That respondent Zygon International, Inc., 
its successors and assigns, shall notify the Federal Trade Commission 
at least thirty (30)days prior to any proposed change in its corporate 
structure; including but not limited to dissolution, assignment, or sale· 
resulting -in the ~mergence of a successor corporation, the creation or 
dissolution of subsidiaries or affiliates, the· planned filing of a 
bankruptcy petition, or any other change in the corporation that may 
affect compliance obligations arising out of this order. 

XII. 

It is further ordered, That respondent Dane Spotts shall, for a 
p.eriod of seven (7) years from th~ date of entry of this order, notify 
the Commission within thirty (30) days of the discontinuance ofhis 
present business or employment and of his affiliation with any new 
business or employment involving the advertising, offering for sale, 
sale, or distribution of any consumer product or service. Each notice 

. ofaffiliatio9 with any new business or employment shall include the 
respondenes new business address and telephone number, current 
home address, and a statement describing the nature of the business 
or employment and his duties and responsibilitie·s. 

XIII. 

This order will terminate on September 24, 2016, or twenty (20) 
years from the most recent date that the United States or the Federal 
Trade Commission files a complaint (with or without an 
accompanying consent decree) in federal court alleging any violation 
of the order, whichever comes later; provided, however, that the filing 
of such a complaint will not affect the duration of: . 
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A. Any paragraph in this order that terminates in less than twenty 
years; . 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complainfis dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate acc.ording to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

XIV . 

It is further ordered, That respondents shall, within sixty ( 60) 
days after service of this order, and at such other times as the Federal 
Trade ~ommission may require, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which they 
have c~inplied with this order. 
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IN THE MATTER OF 

HOME SHOPPING NETWORK, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLA TIO~ OF 
SEC. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9272. Complaint, March 2, 1995--Decision, Sept. 26, 1996 

This consent order require~;among other things, the Florida-based corporation and 
two of its subsidiaries to_possess scientific evidence to support any claims: that 
a food, food or dietary supplement, or drug cures, treats or prevents any 
disease or has any effect on the structure or function of the human body; and 
about the perfoimance or benefits of efficacy of any smoking-cessation 
program, product or service. 

Appearances 

For the Commission: Lisa Kopchik. 
For the respondents: Basil Mezines, Glenn A. Mitchell and David 

U. Fierst, Stein, Mitchell & Mezines, Washington D.C. , 

COMPLAINT 

The Federal Trade Commission, having reason to believe ·that 
Home Shopping Network, Inc., Home Shopping Club, Inc., and HSN 
Lifeway Health Products, Inc., corporations, hereinafter sometimes 
referred to as respondents, have violated the provisions of the Federal 
Trade Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: ·. 

PARAGRAPH 1. Respondent Home Shopping Network, Inc. 
("HSN") is a Delaware corporation, with its offices and principal 
place ofbusiness at 11831 30th Court North, St. Petersburg, Florida. 
HSN . is a holding company for numerous subsidiaries, including 
Home Shopping Club, Inc. and HSN Lifeway Health Products, Inc. 
HSN, through its subsidiaries, is principally engaged in the marketing 
of a variety of consumer products by means of live, customer
interactive, televised sales programs · and through mail-order 
brochures and other literature. 

· Respondent Home Shopping Club, Inc. ("HSC") is a Delaware 
corporation, with its offices and principal place of business at 11831 . 
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30th Court North, St. Petersburg, Florida. HSC is a wholly-owned 
subsidiary ofHSN. HSC produces and disseminates advertising in 
the form of television programming, including "Spotlight on Ruta 
Lee," that is disseminated through cable channels, HSN's broadcast 
stations, and satellite dish receivers. This programming directly 
markets consumer products to viewers. 

Respondent HSN Lifeway Health Products, Inc. ("Lifeway") is a 
Delaware corporation, with its offices and principal place of business 
at 11831 30th Court North, St. Petersburg, Florida. Lifeway is a 
wholly-owned second-tier subsidiary of HSN, and has advertised, 
offered for sale, and sold vitamins and health-related products 
("Lifeway products") through television advertising, including 
"Spotlight on Ruta Lee." 

The aforementioned respondents cooperated and acted together 
in carrying out the acts and practices hereinafter set forth. 

PAR. 2. Respondents have advertised, offered for sale, sold, and 
distributed spray vitamin products, including Life Way Vitamin C 
and Zinc Spray, Life Way Antioxidant Spray, and Life Way Vitamin 
B-12 Spray; and a smoking-cessation aid; Smoke-Less Nutri.ent 
Spray. These products are foods and/or drugs, as the terms "food" 
and "drug" are defined in Sections 12 and 15 of the Federal Trade 
Commission Act. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for Lifeway products, including but not 
necessarily limited to the attached Exhibit A, a transcription of a 
television advertisement entitled "Spotlight on Ruta Lee." This 
advertisement contains the following statements: 

(a) Ruta Lee: "And you know how much of that vitamin pill I am absorbing? 
If I'm exceedingly lucky, five percent. The rest of that vitamin pill gets squashed 
through me and gets flushed down the toilet the first time I go piddle. So, 95% of 
my money is wasted going down the toilet. 95% of my vitamin is not even getting 
into my body .... 

. .... Now, let me tell you about the three different two-packs that we have at 
$19.9 5 .... Instead of flushing that down the toilet, you are getting it into your body. 
Now, I think that is remarkable. That just by spraying. [She sprays into her mouth.] 
There I am. I've taken my vitamins ... I've got my vitamins. Now you do this four 
times a day. And you have a month's supply in every tube." [Exhibit A, page ii-iii] 

(b) Ruta Lee: "Vitamin C and Zinc. Just spray directly on your throat. Spray 
in your mouth. Kills rhinovirus on contact. You can avoid colds forever. .. . So, 
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Vitamin C and Zinc. You can avoid colds for the rest of your life." [Exhibit A, 
pages iii-iv] 

(c) Ruta Lee: "I get calls from dentists who say •tell everybody that's listening, 
Ruta, if they have a mouth lesion or something• --Christie, our makeup lady, just 
had her big molars pulled back here [pointing to the back of her mouth]. 
I gave her some Vitamin C and Zinc to spray directly on the lesion, the whole inner 

·mouth. Zinc is a healer, and we forget how good it is. 
You get cold sores, spray it directly on. You get cracks in the corners of your 
mouth, spray it directly on. Jt•s delicious." [Exhibit A, page i'l .. ] · 

(d) Ruta Lee: "But, you know every once in a while--" 
Show host: "You need a boost." 
Ruta Lee: "Sure. Your butt starts to drag and you say Oh, God, I need a cup of 
coffee, or, Gee, I think I need a candy bar or I need a coke. You don•t need any of 
that which goes to nothing but stuff on your big, lard butt." 
Show host: "Plus you end up with the highs and lows when you•re getting your 
fixes--" 
Ruta Lee: "Yeah. A sugar high is a phony high. It raises you up and then it drops 
you like ~ ton of bricks. 11 

Show host: 11Right, right. 11 

Ruta Lee: "Vitamin B-12. All you do is spray, and honey, it•s liJce two martinis. 
Hits you, oh -- happy time. Its absolutely phenomenal." [Exhibit A, pages iv-v] 

(e) Ruta Lee: 11Alcohol, by the way, depletes B-12just like that [she snaps her 
fmgers] . Ifyou•re going to be sipping during the holidays, and we all are, and rm 
not saying you should deny yourself a cocktail or a little Christmas grog, take your· 
Vitamin B-12. Great for hangovers on New Year•s Eve. 
Jt•s the greatest thing for a hangover. It•s absolutely fabulous . 11 [Exhibit A, page v] 

(f) Ruta Lee: nwe•ve got the magic one of them all. The one you•ve been 
hearing about and reading about in every newspaper, in every health periodical, in 
every beauty periodical. You have been reading about the antioxidants. They are 
the buzz-words of the 90s when it comes to health and beauty. And believe me, I 
don•t care .how much makeup you put on, your beauty starts from inside. The 
antioxidants are the things that keep your immune system working well. It is firmly 
believed by most medical authorities, and everybody in research, that Vitamins A, 
C and E are the key to keeping your immune system working. Why does your 
immune system have to work? rn tell you why. Because whether it is a cold or 
whether it is any of the life-threatening diseases that are all around us-- that•s what 
happens. You pick them up if your immune system isn•t working for you. A, C and 
· E are the vitamins that have been shown, and are now widely believ~d to be the 
things that keep your immune system working .... You want to stay young and 
gorgeous without 52 facelifts? God promises us in the bible 120 years . Honey, I 
intend to go into my coffin looking damn good. Why? Because rm going to spray 
my fabulous A, C and E. Jt•s going to keep me young. rm not going to get the lines. 
rm going to keep the sparkle in my eyes. n [Exhibit A, page vi] 
[sic] 

(h) Ruta Lee: "Dear ones, let me tell you about this smoke-less spray. The 
same process works. All you do is open wide, spray. And it satisfies your need for 
a cigarette. Somehow a message goes from the brain to the body that says •stop 
quivering. Y ou•ve satisfied a need! And you haven•t done it with a drug. You•ve 
done it with vitamins, minerals, herbs and spices that !is;kle your tongue and tickle 
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your fancy .. . . Now, ifyou're a smoker, you .know here in your mind and in your 
soul that you should quit smoking. And its very hard to do. I promise you this 
works. You get our money-back guarantee. It works with just the natural vitamin 
and mineral and herb and spice ingredients." [Exhibit A, page x] · 

(i) Ruta Lee: "I've had smokers call to tell me they have been smoking for 20, 
30, 40 years and that they are able to quit smoking in five days, able to quit cold
t).lrkey ... . And you can do it. In an easy, simple way. Let's take a call . 

. . . Hi, Sally .... Are you a smoker?" 
Caller: "No. I quit tlllee years ago with your sprays." 
Ruta Lee: "Oh! Hallelujah, Sally! Well, Sally, you obviously have been with me 
right since the beginning, haven't you honey?" · 
Caller: "Yeah--" 
Ruta Lee: "Three years--" 
Caller: "I know if you sell anything, it's bound to work." 
Ruta Lee: "Oh, bless you. You know -- you're bringing up a good point. You prove 
a point. I am starting my fifth year on the air with my products. The diet sprays, 
the vitamin sprays, and the smoke-less spray. Sally can attest to this. I wouldn't 
have lasted for five minutes, five weeks, if it didn't work. Because we guarantee 
you your money back. Sally, how much did you smoke?" 
Caller: "Three packs a day." 
Ruta Lee: "Whoo!" 
Caller: "For thirty years." . 
Ruta Lee: "Thirty years, three packs a day. And, I don't remember now, how long 
did it take you to quit?" 
Caller: "A month." 
Ruta Lee: "A month. Like I said, thirty days. Make a habit, thirty days to break one. 
And Sally, it was fairly easy, wasn't it?" 
Caller: "Yeah-- very easy." 

Ruta Lee: "Hallelujah! Are you hearing this, ladies and gentlemen? Sally, who 
three years ago quit smoking in about a month's time, and she had smoked for 
thirty years, three packs a day." [Exhibit A, pp. xi-xii] 

(j) Ruta Lee: "Because you're [the caller is] a source of inspiration to an awful 
lot of people otit there who are sitting back on their ·rusty-dusty saying 'Oh, I don't 
know. I tried to quit smoking, but I gained weight.' I've had so many caller~ tell me 
that they don't gain weight when they use this spray. " 
Caller: "Oh, I lost weight when I used yours." 
Ruta Lee: "Hooray! You lost weight." [Exhibit A, page xiii] 

(k) Ruta Lee: "It's guaranteed to work. It doesn't put chemicals into your body. 
All natural given, vitamins, minerals, herbs and spices. You won't be shaky wl.th 
anxiety. Just spray every time you want a cigarette. But, most of all, get to the 
phone. Call now. Think about this as a Christmas gift for somebody that you want 
to stop smoking . ... Don't wait. Don't wait until the doctor says you're gonna die 

·if you don't stop smoking. Use your brains that God gave you. God gave you one 
body to last you a lifetime. Don't spit in His eye by smoking. Dear ones, what can 
I do but say hallelujah for this product. It works. But it won't work unless you get 
up off your duff, get to the telephone, use your fmger to dial, and then use your 
fmger to spray before you put that cigarette in your mouth:" [Exhibit A, page xiv] 
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PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily . limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that: 

(a) The vitamins in Life Way Spray Vitamins are more fully 
absorbed by the human body than vitamins taken in pill form; 

(b) Life Way Vitamin C and Zinc Spray, sprayed directly in the 
mouth at the dosages recommended, heals lesions in the mouth, cold 
sores on the mouth, and cracking of the corners of the lips for users 
generally; 

(c) Life Way Vitamin C and Zinc Spray, sprayed directly in the 
mouth at the dosages recommended, prevents common colds; 

(d) Life Way Vitamin B-12 Spray, at the dosages recommended, 
effectively treats symptoms related to hangovers; 

(e) Life Way B-12 Vitamin Spray, at the dosages recommended, 
increases energy for users generally; 

(f) Life Way Anti-Oxidant Spray, at the dosages recommended, 
ensures the proper functioning of the immune system; 

(g) Life Way Anti-Oxidant Spray, at the dosages recommended, 
reduces the risk of contracting infectious diseases; 

(h) Life Way Anti-Oxidant Spray, ~t the dosages recommended, 
prevepts facial lines; 

(i) Life Way Smoke-Less Nutrient Spray enables smokers, 
regardless of how long they have smoked or how much they smoke, 
to stop smoking easily; and 

G) Life Way Smoke-Less Nutrient Spray satisfies the 
physiological urge to smoke a cigarette and eliminates the quivering, 
anxiety and weight gain attendant with quitting smoking. 

. PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily jimited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph five, they 
possessed and relied upon a reasonable basis that substantiated such 
representations. 

PAR. 7. In truth and in fact, at the time they made the 
representations set forth in paragraph five, respondents did not 
possess and rely upon a reasonable basis that substantiated su" 
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representations. Therefore, the representation set forth in paragraph 
six was, and is, false and misleading. 

PAR. 8. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 

Show host: 
Ruta Lee: 
Show host: 
Ruta Lee: 

Show host: 
Ruta Lee: 
Show host: 
Ruta Lee: 
Show host: 
Ruta Lee: 
Show host: 
Ruta Lee: 

Show host: 

Ruta Lee: 

Show host: 
Ruta Lee: 

Show host: 
Ruta Lee: 

EXHffiiTA 

TRANSCRIPT OF SPOTLIGHT ON RUTA LEE 

How are you? 
Ho HoHo! 
That was so original, wasn't it? 
That was so original, and honey, the whole point is that the 
Christmas season is here. We've already done ourselves in on 
Halloween by eating everything that the kids brought home. 
I know. 
And now we've got the -- whole Christmas season corning up. 
And Thanksgiving. 
And you know it is such a tension-ridden season. 
Right, right. 
It's suppose to be jolly and warm and wonderful and mellow. 
Hum hum. 
And instead it's ahhh! [shaking both hands in the air] It's because 
you haven't got it put together. 
That's right. We all do this too. And you think you've got a year 
--but you kllow, you still, something--
Right. Well, I start shopping. I mean I shop on Home Shopping 

· Network all the time. And when I see the real bargains, I get like 
twelve of something, or six of something, and then just put them 
aside, and then whenever a birthday or a holiday comes along, 
I've got something that I can give. 
You're prepared that way. 
Generic gifts. Not very thoughtful, but smart on the 
pocketbooks. 
That's right. 
And that's the thing to do here. Now listen. We're talking about 
stress, dear ones. I live a very stressful life. Lord knows, you live 
a very stressful life. And you know what, we're not rare. 
Everybody out there is in stress. Just getting out of your 
driveway into the traffic is stressful. I've got the answer to your 
prayers, dear ones. Stress does one thing beyond anything else. 
And that is it depletes your body of every vitamin and mineral 
that you've got in it. And you know what you've got in it? Not 
very much. Because if you really stop and think about how we 
live such hectic lives, we depend on convenience foods, we 
depend a lot on fast foods. Even if we're good homemakers, you 
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know that the grains are stored in silos in preservatives so that 
they shouldn't rot. Then they put them in the grounds that are 
also filled with chemicals. The little vegetable sticks its little 
plant root up out of the ground and ssshhh, you hit it with spray 
to get the bugs off of it. Right? Then you take it to the 
marketplace, you put it in a preservative. You keep it on a shelf 
in a preservative and then you get it home and you zap it in the 
microwave over, right? What kind of minerals and vitamins are 
we getting. Absolutely nothing. So, I know a lot of us are smart 
enough to take our vitamin pills. And if you are taking some that 
are great, more power to you. I can't swallow pills. I don't know 
about you, but --
No, I can't either. 
I think you're very sensitive about swallowing. And if I get it 
down, it sort of chokes half way down.· And then it gunks and 
I'm coughing and gagging. If it finally makes it down to my 
stomach, then it sits there and it stews for a while. And I'm 
burping that awful taste. · 
Right, right. 
And it repeats on me all day long. It feels like its burning a hole 
in my stomach. And you know how much of that vitamin pill I 
am absorbing? If I'm exceedingly lucky, five percent. The rest 
of that vitamin pill gets squashed through me and gets flushed 
down the toilet the first time I go piddle. So, 95% of my money 
is wasted going down the toilet. 95% of my vitamin is not even 
getting into my body. Sweeties, I've got the greatest vitamin 
product this world has ever seen. Regis Philbin says it's the only 
civilized way to take vitamins. Look, all I do is open wide. [She 
sprays vitamins into her mouth from a tube.] That's it. I've taken 
my vitamins. Now you're probably thinking, oh, that must taste 
pukey. Its fabulous. It's mouth-refreshing. It's pl~asant. And look 
what's happened. I've got my vitamins. Now you do this four 
times a day. And you have a month's supply in every tube. We're 
bringing them to you in two-packs because that's the way you 
asked for them. And they're $18.95 which really throws me 
because they used to me $19.95. 
Exactly. 
I think we're being very nice because it's the holiday season 
coming up or something. 
Right. 
Grab them while you can. This is my last visit for this month. 
Please, dear ones, think about these for your children and for 
yourself. Now, let me tell you about the three different two
packs that we have at $19.95. And just think, instead of flushing 
$19.00-- well, let's see. What would 95% of$19.95 be? Ahh -
$17.00 or something or other. Instead of flushing that down the 
toilet, you are getting it into your body. Now, I think that is 
remarkable. That just by spraying. [She sprays into her mouth.] 
There I am. I've taken my vitainins. Four times a day. You've got 
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a month's supply in every tube. Let me tell you first about the 
Vitamin C and Zinc. As you're probably noticing, I am a little 
nasal. I've got a sinus condition. That could very easily develop 
into a nasty throat infection, 
Right, the draining. Ah -- it's such a horrible. feeling. 
You know. When you're dripping the stuff down your throat. 
The drainage camps there. It creates a beautiful bed ~f mucous 
for all the bacteria to sit in. Vitamin C an,d Zinc. Just spray 
directly on your throat. Spray in your mouth. Kills rhinovirus on 
contact. You can avoid colds forever. If you feel one corning on, 
you'd have to take two bottles of Vitamin C and Zinc and it 
would burn a hole in your stomach. Especially if have a sensitive 
stomach. And if you're on any other medication, you don't want 
to swallow more stuff. This way, it doesn't interfere with any 
other medication you're taking. So, Vitamin C and Zinc. You can 
avoid colds for the rest of your life. I get calls from dentists who 
say "tell everybody that's ·listening, Ruta,- if they have a mouth 
lesion or something"-- Christie, our makeup lady, just had her 
big molars pulled back here [pointing to the back of her mouth] 

Right, yes. 
I gave her some Vitamin C and Zinc to spray directly on the 
lesion, the whole inner mouth. Zinc is a healer, and we forget 
how good it is. 
A healer, right. That is so important. 
You get cold sores, spray it d~ectly on. You get cracks in the 
corners of your mouth, spray it directly on. It's delicious. 
And immediately it dissolves. It's different from some of the 
product creams. 
That's it. That's it. Its right there arid its doing its magic. So, that 
is enough about Vitamin C and Zinc except that we live in 
closed-in environments. You know? You can't open a hotel room 
window. Through the office, you can't open a window. If 
anybody's got a cold, it gets passed around through the 
ventilation system. 
Right. 
Have this on hand all the time. [Holding up a tube of Vitamin C 
and Zinc.] Carry it with you and spray. 
Now, Vitamin B-12. That, to me, is my mother's milk. Its the 
source of life .for me. I'm a high:.energy lady. This sweet lady, 
Bobbi, is even more energetic than I am, if that is possible. 
No, no, no, no. 
But, you know every once in a while -
you need a boost. 
Sure. Your butt starts to drag and you say Oh, God, I need a cup 
of coffee, or, Gee, I think I need a candy bar or I need a coke. 
You don't need any of that which goes to nothing but stuff on 
your big, lard butt. 
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Plus you end up with the highs and lows when you're getting 
your fixes --
y eab. A sugar high is a phony high. It raises you up and then it 
drops you like a ton of bricks. 
Right, right. 
Vitamin B-12. All you ·do is spray, and honey, it's like two 
martinis. Hits you, oh -- happy time. Its absolutely phenomenal. 
And you're not doing yourself in with alcohol and sugars and the 
sat-fat that are phoney and bad-for you. Alcohol, by the way, 
depletes B-12 just like that [she snaps her fmgers]. If you're 
going to be sipping during the holidays, and we all are, and I'm 
not saying you should deny yourself a cocktail or a little 
Christmas grog, take your Vitamin B-12. Great for hangovers 
on New Year's Eve. 
I never thought of that. 
It's the greatest thing for a hangover. It's absolutely fabuleus. 
Now look, this is also a great way to get vitamins into your kids. 
Our-- Terri Toner, our-- · · 
Jonelle loves them too. 
You know, I know she does. Terri Toner's pediatrician said this 
is the greatest thing that came down the pike for kids because we 
are a pill-popping society. We take pills for vitamins. We have 
a headache, we take a pill. We're feeling blue, we take a pill. 
We're feeling too up and we can't sleep, we take a pill. And we 
get our kids so used to taking pills, especially with vitamins, that 
when someone comes along in the school yard and says 'Hey, 
kid. You w~nt a blue? Hey, kid. You want a yellow?' He says 
that this is a great way to get vitamins into your kids and get 
them out of the pill-popping mode. 
Away from the pills. Exactly. A terrific way. 
Exactly. Now, last but not least, and girls you can listen while 
you are on the phone. We are going to be running out of time so 
shortly. It's my last visit until next month. Do not kick yourself 
in your behind for the rest of the month saying 'why didn't I 
listen? Why didn't I do it?' We've got the magic one of them all. 
The one you've been hearing about and reading about in every 
newspaper, in every health periodical, in every beauty 
periodical. You have been reading about the antioxidants. They 
are the buzz-words of the 90s when it comes to health and 
beauty. And believe me, I don't care how much makeup you put 
on, your peauty starts from inside·. The antioxidants are the 
things that keep your immune system working well. It is firmly 
believed by most medical authorities, and everybody in research, 
that Vitamins A, C and E are the key to keeping your immune 
system working. Why does your immune system have to work? 
I'll tell you why. Because whether it is a cold or whether it is 
any of the life-tlrreatening diseases that are all around us -- that's 
what happens. You pick them up if your immune system isn't 
working for you. A, C -and E are the vitamins that have been 
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shown, and are now widely believed to be the things that keep 
your immune system working. What happens with oxidants is 
that they attack the oxygen-free radicals that our own bodies 
create because of the air we breath, because of the pollutants we 
take in, like tobacco and alcohol and etc. They naturally 
metabolize and they are nasty little things like termites that romp 
through your body randomly and attack healthy, live cells that 
keep you young and keep you healthy. And when they bite into 
one cell, it attacks another one like a domino theory. The 
oxygen,..free radicals are put out of your body by the 
oxygenators. The A, C and E are just like a fire hose coming in 
and putting out the fire. Its a miracle. You want to stay young 
and gorgeous without 52 facelifts? God promises us in the bible 
120 years. Honey, I intend to go into my coffin looking damn 
good. Why? Because I'm going to spray my fabulous A, C and 
E. It's going to keep me young. I'm not going to get the lines. I'm 
going to keep the sparkle in my eyes. Let's take a call. 
Get to the phone calls, ladies and gentlemen. We have only a 
very short period of time. Hi, you're on the air with Ruta. And 
what is your name please? 
Sally. 
Valerie, did you say? 
Sally. 
Sally. 
Oh, Sally. I'm sorry. I've got to tum up my speaker back here. 
I'm reaching back here. I'm not scratching. I'm turning you up. 
Sally, where are you calling from? 
I'm calling from Noridge, New York. I used the Vitamin Clast 
year, and I worked all winter long and I didn't have a cold. 
Whoo! [clapping loudly] You hear that? Isn't it a miracle? You 
know, I think our body tells us when we are starting to feel a 
little puny. And if we will just pay attention to it and give it what 

· it needs. And a blast of Vitamin C and Zinc can surely prevent 
a lot of troubles. And you used it all winter? 
Yes. And I didn't have any colds at all. I've started using it again 
this winter. 
Good for you, sweetheart .. I hope you're trying these marvelous 
antioxidants as well. 
Yeah. I have them too. 
Now, I want you to tell everybody how these vitamins taste? 
Tastes almost like mint. 
They are nice, aren't they? 
Very nice. 
'Cause I'm sure people think, 'Ooh'. I know how nasty vitamins 
taste when you swallow them, and how they repeat on you. And 
these are like a mouth freshener, aren't they? 
Urn hum. 
Well, Sally, honey, I'm so glad that you're going into this cold 
and flu season taking go9d care of yourselL 
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Yes, and that's another thing. My doctor knows that I have an 
awful reaction to the flu shots. 
Oh, yes. 
And she lets me use Vitamin C and Zinc all winter instead. 
That's fabulous. So, you showed this to your doctor and she said 
'spray away,' didn't she? 
Yeah. 
You know, that's another thing you brought up, Sally, that I want 
to mention. You can't overdose. We suggest -- the label says 
spray four times for the daily requirements. I think that 
sometimes our bodies need more than the daily requirement, so 
I spray more. Now, I don't want this to get into my throat, so I'm 
spraying all the time directly onto my throat. And, it's going to 
do the job. Thank you for calling, sweetheart. Have a 
wonderful Thanksgiving. 
You too. 
And I urge everybody out there to listen to our darling sister 
Sally. Get on the phone. Order now. If you're a new buyer, hang 
on. Don't get discouraged because you have to hold on. The 
lines are so busy. This is the time. Now look, I also want to 
mention something else. I have gotten calls from the nursing 
staff and professions and the people who work in the medical 
service industry. And the nurses in the nursing homes for the 
aged say 'Ruta, you don't know what a boom this is for our 
senior citizens. Because as they get older, they seem to lose 
their appetite. Nothing tastes as good, and if they are not feeling 
well or if they are on medication of some kind, all I do is say 
'Open wide' and spray this. It tastes good and it gives them a 
pickup. It puts a sparkle back in their life. The nurses down at 
HMS Anderson that take care of the little babies who have 
leukemia and who are on radiation and chemotherapy called to 
say 'you don't know how -- when you -are on radiation and 
chemotherapy'-- and we have so many people out there who are, 
thank God, getting rid of cancer. But they have to go through the 
process. You get nauseous and pukey and puny and you don't 
want to eat. But you have got to keep your strength up. This is 
the way to do it. Just spray this in. Get it into your system and 
not flush 95% of it down the toilet. 
So, please. Just stay on the phone lines, ladies and gentlemen. 
We are going to continue to take the calls coming through on the 
vitamins. But, we have to offer you the chance to have, yes, your 
holder. But more important than that, as we talk about the impact 
of the holidays, a lot of people are going to be grabbing the 
cigarette and smoking more than they normally do due to stress. 
So, for people out there -- and this is Ruta's last day here. I 
mean this is the time to make the call. If you were with us 
yesterday, or the day before and you've heard about it, make the 
call today. Let's take a look right now, in a two-pack, which 
allows you the chance to either have two for yourself or use one 
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for a friend, the smoke-less spray. Two packs today at only 
$18.95. And the holder. I can't believe we have any left. A few 
hundred left of this incredible holder. 
Very--
A constant reminder of the importance of using these products. 
And you know its also such a beautiful gift. 
That's a great idea. 
You know it comes in this wonderful, little velvet pouch. And, 
come over here so I can show you. Can you see -- oops -- here 
is -- there it is --
There you go. 
It comes in a beautiful little drawstring velvet pouch. The point 
is, don't keep it in the pouch. Put it around your neck like this. 
And one of the girls called me -- I've got to share this with you. 
She said 'Ruta, you've s;hanged my life. Not only am I happy 
and healthy. But I was spraying my vitamins as I was going 
down in the elevator one day because my butt was dragging and 
I thought, gee, I'm tired. I need some of my vitamins.' And she 
said a cute guy was standing next to me and he said 'what are 
you doing?' And she said, 'well, I'm spraying my vitamins.' And 
they got to talking and, to cut a long story short, he took her out 
for drinks and they are now married. So you see, it's a great 
conversation-starter as well. Dear ones, let me tell you about this 
smoke-less spray. The same process works. All you do is open 
wide, spray. And it satisfies your need for a cigarette. 
Somehow a message goes from the brain to the body that says 
'stop quivering. You've satisfied a need.' And you haven't done 
it with a drug. You've done it with vitamins, minerals, herbs and 
spices that tickle your tongue and tickle your fancy. Now, I -
promise you, these things used to be available in a fancy 
catalogue for about $28.00, $29.00 a piece. I'm not talking about 
the holder. I'm talking about just the spray itself. We bring you 
two of them, because I made a pledge that I would never bring 
you anything that I didn't believe it, down to the tips of my 'toes 
and what is the best available at the very lowest price. Sweeties, 
there they are. Two for $18.95 and the holder for $14.95. What 
a treat. Either for yourself or maybe a smoker in your family. 
Now, listen to me. You know· you've got to quit smoking. But 
this is a very stressful season and you're going to be reaching for 
a cigarette all the time. Somehow smoking and drinking seem 
to go together. Its cocktail time. Its Christmas party time. Its 
celebration time. And they seem to go together. It would be 
quite wonderful if you could carry this with you the way I do 
with this beautiful piece of jewelry and spray every time you 
think you want a cigarette. Now, if you're a smoker, you know 
here in your ~d and in your soul that you should quit smoking. 
And its very hard to do. I promise you this works. You get our 
money-back guarantee. It works with just the natural vitamin 
and mineral and herb and spice ingredients. Money-back 
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guarantee. Does any other product promise you a money-back 
guarantee? Does the patch, whic4 just feeds you more nicotine? 
Does the nicorette gum, which feeds just more nicotine? Do you 
know that all of the products out there on the marketplace that 
you might go to out of panic all say if you are on heart 
medication, do not use. If you are pregnant, do not use. If you 
are on high blood pressure medicine, do not use. If you 
overdose, go to your nearest poison center. I don't want you to 
put that crap in your body. I want you to spray natural, God
given vitamins and minerals. And you know what happens? A 
message goes to your body that says quit shaking. You can 
make it for another ten minutes without a cigarette. You can 
make it for another 112 hour without a cigarette. I've had 
smokers call to tell me they have been smoking for 20, 30, 40 
years and that they are able to quit smoking in five days, able to 
quit cold-turkey. I always say it takes a month to make a habit, 
it takes a month to break one. So, think about doing this as a 
Christmas gift to your family. Open this up in front of your 
family and say 'Family, as a Christmas gift to all of you because 
you love me, I 'm going to quit smoking. I promise you.' And 
you can do it. In an easy, simple way. Let's take a call. 
Hi, you're on the air with Ruta. And what is your name, please? 
Sally. 
Sally? 
Yes. She just talked to me. 
Yes. Hi, Sally. Are you back again? Are you a smoker? 
No. I quit three years ago with your sprays. 
Oh! Hallelujah, Sally! Well, Sally, you obviously have been 
with me right since the beginning, haven't you honey? 
Yeah--
Three years --
I know if you sell anything, it's bound to work. 
Oh, bless you. You know -- you're bringing up a good point. 
You prove a point. I am starting my .fifth year on the air with 
my products. The diet sprays, the vitamin sprays, and the 
smoke-less spray. Sally can attest to this. I wouldn't have lasted 
for five minutes, five weeks, if it didn't work. Because we 
guarantee you your money back. Sally, how much did you 
smoke? 
Three packs a day. 
Whoo! 
For thirty years. 
Thirty years, three packs a: day. And, I don't remember now, 
how long did it take you to quit? 
A month. 
A month. Like I said, thirty days. Make a habit, thirty days to 
break one. And Sally, it was fairly easy, wasn't it? 
Yeah -- very easy. 
It didn't kill yo.u. 
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Yeah. You just had to put that with your cigarettes. And instead 
of using your cigarettes, you --
When you got it, we didn't even have the holder then. You 
know how easy it is now to have this thing because every time 
it hits you between your boobies, it reminds you. But I always 
say if you don't get the holder, it doesn't matter. Take the spray, 
put it in your car -- pack of cigarettes, wrap a rubber band 
around it, and then just before you reach for a cigarette, spray. 
Course, I like having a holder because then I can say, p_ut your 
cigarettes upstairs, and when you're downstairs you don't want 
to run up the stairs. And, Sally, you know better than anybody 
that $18.95 is about what a carton of cigarettes cost. And --
I don't know what they are now. 
Well now with Mr. Clinton's sin tax --
I just go by the counter and look down at them and say 'I'm so 
glad I don't have to buy them.' 
Hallelujah! Are you hearing this, ladies and gentlemen? Sally, 
who three years ago quit smoking in about a month's time, and 
she had smoked for thirty years, three packs a day. Do you 
know, Sally, that in thirty years -- how much money did you 
bum up? I mean, we're talking probably about $50,000. That 
you burned up. And now, you are saving-- if-- if two pack a 
day is-- what is it honey, we figured it out. Three packs a day. 
You've got to do it. Two packs is $150.00 a month. Three 
packs would be about $2 --a little more -- $225.00 a month. 
That you're saving. 
Yeah. 
Think about that. And not only are you saving that. But, you 
know what? You're not gonna have to spend money on a fancy 
funeral because you're gonna outlive e~erybody. 
But I feel a lot better than I have in years. 
God bless you for being my friend, Sally. I once again wish you 
a very, very, happy, happy Thanksgiving Day. A very blessed 
Christmas. Call me during the Christmas holidays. You know? 
When I get back here in the middle of December, and let me 
know how you're doing, okay? · 
Okay. 
Because you're a source of inspiration to an awful lot of people 
out there who are sitting back on their rusty-dusty saying 'Oh, I 
don't know. I tried to quit smoking, but I gained weight.' I've 
bad so many callers tell me that they don't gain weight when 
they use this spray. 
Oh, I lost weight when I used yours. 
Hooray! You lost weight. 
And I got my girlfriend started on it this summer, so I'm hoping 
she's stopped. She's in Florida, so I haven't heard yet. 
Well,God love you. And let me know what she says, okay? 
Okay. 
A great big hug and kiss, Sally. Bye, bye, ang~!· 



f 
I 

227 

Caller: 
Show host: 

Ruta Lee: 
Show host: 
Ruta Lee: 

HOME SHOPPING NETWORK, INC., ET AL. 241 

Complaint 

Bye, bye. 
Now, we have only one minute and 42 seconds left. This is the 
time to make the call. As Ruta has said, this is her last time here 

That's right. 
And the next time will be after Thanksgiving. 
Now look. This is for you. If you're not a smoker, isn't there 
somebody in your life that you love dearly who smokes? And if 
you are the smoker, remember this, that you're not just killing 
yourself. You're killing everybody around you with your 
secondary smoke. You're killing your children, your 
grandchildren. You're killing your pets, dear ones. It makes me 
crazy when I see young families out in restaurants. And the 
mother and father are smoking and they're saying 'eat your 
broccoli, dear, it's good for you. Eat your carrots, dear, it's good 
for you.' Children, you're killing your children. Not only are you 
killing them, you smell like a compost heap on fire. You know 
the grand kids come in and say 'I don't want to kiss grandma. 
She stinks.' It's guaranteed to work. It doesn't put chemicals 
into your body. All natural given, vitamins, minerals, herbs and 
spices. You won't be shaky with anxiety. Just spray every time 
you wa.nt a cigarette. But, most of all, get to the phone. Call 
now. Think about this as a Christmas gift for somebody that you 
want to stop smoking. Maybe young college people. Maybe 
someone that has suddenly starting smoking because they think 
it is chic. I got a call from a lady last month. And she said 'Ruta,' 
and she had called me a year or two ago and she said 'Ruta, we 
worked so hard, my husband and I, to save our money, put our 
kids through school. We thought we would go into our golden 
retirement years travelling and enjoying the money that we 
earned.' Do you know what she said? 'Do you know where I'm 
travelling? To the nursing home whereumy husband is strapped 
to a machine that does his breathing for him.' She called me last 
month to say 'Darling Ruta. I wish this had been around five 
years ago and ten years ago when it would have made a 
difference in his lungs. My husband died.' She said 'Thank God, 
I have stopped. But, I could have had a lovely, long. life with my 
husband thanks to your product. If it had just been around a few 
years before.' Don't wait. Don't wait until the doctor says you're 
gonna die if you don't stop smoking. Use your brains that God 
gave you. God gave you one body to last yo-u a lifetime. Don't 
spit in His eye by smoking. Dear ones, what can I do but say 
hallelujah for this product. It works. But it won't work unless 
you get up off your duff, get to the telephone, use your fmger to 
dial, and then use your fmger to spray before you put that 
cigarette in your mouth. Just promise me that you'll do it. Try it. 
You have nothing to lose but a rotten, crappy habit that is not 
just killing -}rou, but everybody around you. And, if you're not 
the smoker, get it for somebody you love who does smoke. 
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Ruta, thank you so much for being here. 
You're an angel. 
It's always great. Wonderful health. 
Thank you for sharing your time. 

122 F.T.C. 

Dear ones, hang on the phone. We'll take the call, but hang on 
the phone. Get in there and do it now. 
So, do not hang up. Stay there. We'll continue to take all.the 
calls coming through. 

DECISION AND ORDER 

The Federal Trade Commission having issued its complaint 
charging the respondents named in the caption hereof with violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act, as 
amended, and the respondents having been served with a copy of that 
complaint, together with a notice of contemplated relief; and 

The respondents, their attorneys, .and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondents of all the jurisdictional facts set forth in 
the complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents of facts, other than jurisdictional facts, or of violations 
of law as alleged in the complaint issued by the Commission. 

The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3.25(c) of 
its Rules; and 

The Commission having considered the matter and having 
thereupon accepted the executed consent agreement and placed such 
agreement on the public record for a period of sixty (60) days, now 
.in further conformity with the procedure prescribed in Section 
3.25(f) of its Rules, the Commission hereby makes the following 
jurisdictional findings and enters the following order: 

1. Respondent Home Shopping ·Network, Inc. is a Delaware 
corporation, with it~principal office or place of business at 11831 
30th Court North, St. Petersburg, Florida. 

2. Respondent Home Shopping Club, Inc. is a Delaware 
corporation, with its principal office or place of business at 11831 
30th Court North, St. Petersburg, Florida. Home Shopping Club, Inc. 
is a wholly-owned subsidiary of Home Shopping Network, Inc. 

3. Respondent HSN Lifeway Health Products, Inc. is a Delaware 
corporation, with its principal office or place of business at 11831 
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30th Court North, St. Petersburg, Florida. HSN Lifeway Health 
· Products, Inc. is a wholly-owned second-tier subsidiary of Home 

Shopping Network, Inc. 
4. The Federal Trade Commission has jurisdiction of the subject 

matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

DEFINITIONS 

For the purposes of this order, "competent and reliable scientific 
evidence" shall mean tests, analyses, research, studies, or other 
evidence based on the expertise of professionals in the relevant area, 

. that have been conducted and evaluated in an objective manner by 
persons qualified to do so, using procedures generally accepted in the 
profession to yield accurate and reliable results. 

I. 

It is ordered, That respondents Home Shopping Network, Inc., 
Home Shopping Club, Inc., and HSN Lifeway Health Products, Inc., 
corporations, their successors and assigns, by and through their 
officers, agents, representatives and employees, directly or through 
any partnership, corporation, subsidiary, division, or other device, in 
connection with the manufacturing, advertising, packaging, labeling, 
promotion, offering for sale, sale or distribution of Life Way Vitamin 
C and Zinc Spray, Life Way-Antioxidant Spray, Life Way Vitamin B-
12 Spray, or any other food, food or dietary supplement, or drug, as 
"food" and "drug" are defined in Section 15 of the Federal Trade 
Commission Act, 15 U.S.C. 55, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from making any representation, in any 
manner, directly or by implication: 

. A. That such product: 

1. Is more fully absorbed by the human · body than any other 
product; 
2. Heals lesions in the mouth, cold sores . on the mouth, or 
cracking of the comers of the lips; 



1 

i : 

244 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 122 F.T.C. 

3. Prevents common colds; 
· 4. Effectively treats symptoms related to hangovers; 

5. Increases energy; 
6. Ensures the proper functioning of the immune system; 
7. Reduces the risk of contracting infectious diseases; 
8. Prevents facial lines; or 

B. That use of the product can or will cure, treat, or prevent any 
disease, or have any effect on the structure or function of the human 
body, · 

unless, at the time of making such representation, respondents possess 
and rely upon competent and reliable scientific evidence that 
substantiates the representation. 

II. 

It is further ordered, That respondents Home Shopping Network, 
Inc., Home Shopping Club, Inc., and HSN Lifeway Health Products, 
Inc., corporations, their successors and assigns, by and through their 
officers, agents, representatives and employees, directly or through 
any partnership, corporation, subsidiary, division or other device, in 
connection with the manufacturing, advertising, packaging, labeling, 
promotion, offering for sale, sale or distribution ofLife Way Smoke
Less Nutrient Spray or any other smoking cessation product, 
program, or service, in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from making any representation, in any manner, directly or by 
implication: 

A. That such product, program, or s·ervice enables smokers, 
regardless ofhow long they have smoked or how much they smoke, 
to stop smoking easily; 

B. That such product, program, or service satisfies the 
physiological urge to smoke a cigarette, or eliminates the quivering, 
anxiety and weight gain attendant with quitting smoking; or 

· C. Regarding the performance, benefits or efficacy of any such 
product, program, or service, 
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unless, at the time of making such representation, respondents possess 
and rely upon competent and reliable scientific evidence that 
substantiates the representation. 

III. . 

Nothing in this order shall prohibit respondents from making any 
representation for any product that is specifically permitted in 
labeling for such product by regulations promulgated by the Food and 
Drug Administration pursuant to the Nutrition Labeling and 
Education Act of 1990. 

IV. 

Nothing in this order shall prohibit respondents from making any 
repr~sentation for any drug that is permitted in labeling for any such 
drug under any tentative final or final standard promulgated by the 
Food and Drug Administration, or under any new drug application 
approved by the Food and Drug Administration. 

v. 

It is further ordered, That, for three (3) years after the last date of 
dissemination .of any representation covered by this order, 
respondents Home Shopping Network, Inc., Home Shopping Club, 
Inc., and HSN Lifeway Health Products, Inc., corporations, or their 
successors and assigns, shall maintain and upon request make 
available to . the Federal Trade Commission for inspection and 
copying copies of all advertisements which contain any such 
representation, including videotape recordings of all such broadcast 
advertisements. 

VI. 

··It is further ordered; That, for five ( 5) years after the last date of 
dissemination of any representation covered by this order, 
respondents Home Shopping Network, Inc., Home Shopping Club, 
Inc. ~ and HSN Lifeway Health Products, Inc., corporations, or their 
successors and assigns, shall maintain and upon request make 
available to the Federal Trade Commission for inspection and 
copying: 
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A .. All materials that were relied upon in disseminating such 
representation; and 

B .. All tests, reports, studies, surveys, demonstrations ot other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

VII. 

It is further ordered, That respondents Home Shopping Network, 
Inc., Home Shopping Club, Inc., and HSN Lifeway Health Products, 
Inc., corporations, shall, within thirty (30) days after service of this 
order, provide a copy of this order to each of respondents' current 
principals, officers, directors and managers, and to all personnel, 
agents· and representatives having sales, advertising, or policy 
responsibility with respect to the subject matter of this order. 

VIII. 

It is further ordered, That the respondents Home Shopping 
Network, Inc., Home Shopping Club, Inc., and HSN. Lifeway ·Health 
Products, Inc., their successo~s and assigns, shall notify the 
Commission at least thirty (30) days prior to any change in the 
corporations that may affect compliance obligations arising under this 
order, including but not limited to a dissolution, assignment, sale, 
merger, or other action that would result in the emergence of a 
successor corporation; · the creation or di:)solution· of a subsidiary, 
parent, or affiliate that engages in the acts 9r practices subject to this 
order; the proposed filing of a bankruptcy petition; or a change in the 
corporate name or address. Provided, however, that, with respect to 
any proposed change in the corporation about which the respondents 
learn less than thirty (30) days prior to the date such action is to take 
place, respondents shall notify the Commission as soon as practicable 
after obtaining such knowledge. All notices required by this Part shall 
be sent by certified mail to the Associate Director, Division of 
Enforcement, Bureau of Consumer Protection, Federal - Trade 
Commission, Washington, D.C. 
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IX. 

. 
· It is further ordered, That respondents Home Shopping Network, 

Inc., Home Shopping Club,' Inc., and HSN Lifeway Health Products, 
Inc., corporations, shall, within sixty (60) days after service of this 
order, and at such other times as the Federal Trade Commission may 
require, file with the Commission a report, in writing, setting ferth in 
detail the manner and form in which they have complied with this 
order. 

X. 

This order will terminate on September 26, 2016, or twenty (20) 
years from the most recent date that the United States or the Federal 
Trade Commission files a complaint (with or without an 
accompanying consent decree) in federal court alleging any violation 
of the order, whichever comes later; provided, however, that the filing 
of such a complaint will not affect the duration of: 

.A . . Any Part in this order that terminates in less .than twenty (20) 
. -

years; 
B. This order's application to any respondent that is not named as 

a defendant in such complaint; and 
C. This order if such complaint is filed after the order has 

terminated pursuant to this Part. 

Provi~ed, further, that if such complaint is dismissed or a federal 
court rules that the respondent d!d not violate any provision of the 
order, and the dismissal or ruling is either not appealed or upheld on 
appeal, then the order wi.ll termiilate according to this Part as though 
the complaint had never been filed, except that the order will not 
terminate between the date such complaint is filed and the later of the 
deadline for appealing sucli dismissal or ruling and the date such 
d~~missal or ruling is upheld on appeal. 
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IN THE MA TIER OF 

KONINKLIJKE AHOLD NV, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-~687. Complaint, Sept. 30, 1996--Decision, Sept. 30, 1996 . 

This consent order requires, among other things, a Georgia-based supermarket 
chain to divest a total of 30 supermarkets or supermarket properties, within 30 
days, to Commission-approved acquirers. If the transactions are not 
completed as required, the Commission may appoint a trustee to divest the 
properties. 

Appearances 

For the Commission: Marimichael Skubel, Ronald Rowe and 
William Baer. 

For the respondents: Robert Paul and Mark Gidley, White & 
Case, Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission ("Commission"), having reason to believe that 
respondent Koninklijke Ahold nv, and respondent Ahold USA, Inc. 
(collectively referred to as "Ahold"), corporations subject to the 
jurisdiction of the Commission, have acquired certain voting 
securities ofThe Stop & Shop Companies, Inc. ("Stop & Shop") in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade Co~ission Act, as amended, 15 
U.S.C. 45, and that a proceeding in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges as 
follows: 

. DEFINITIONS 

! · 1. For the purposes of this complaint, the following definition 
shall apply: 
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"Supermarket" means a full-line retail grocery store with anriual 
sales of at least two million dollars that carries a wide variety of food 
and grocery items in particular product categories, including bread ~ 

and dairy products; refrigerated and frozen food and beverage 
. products; fresh and prepared meats and poultry; produce, including 
· fresh fruits and vegetables; shelf-stable food and beverage products, 
including canned and other types of packaged products; staple 

. foodstuffs, which may include salt, sugar, flour, sauces, spices, 
coffee, and tea; and other grocery products, including non-food items 
such as soaps, detergents, paper goods, and ottler household products. 

KONINKLIJKE AHOLD NV 

2. Respondent Koninklijke Ahold nv ("Royal Ahold") is a 
corporation organized, existing and doing business under and by 
virtue of the laws of The Netherlands, with its executive offices 
located at Albert Heijnweg 1, 1507 EH Zaandam, The Netherlands. 

3. Respondent Royal Ahold owns and operates five regional 
supermarket chains in the United States. Royal Ahold .owns a chain 
of supermarkets that operate under the trade name ·"Edwards" in 
.Connecticut, Rhode Island, and Massachusetts. 

4. Respondent Royal Ahold is, and at all times relevant herein has 
been, engaged in commerce as "commerce" is defined in Section 1 of 

/ 

the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation 
whose business is in or affecting commerce as "commerce" is defined 
in Section 4 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 44. 

AHOLD USA, INC. 

5. Respondent Ahold USA, Inc. ("Ahold USA"), a wholly-owned 
subsidiary of Royal Ahold, is a corporation organized, existing and 
doing business under and by virtue of the laws of Delaware, with its 
executive offices at One Atlanta Plaza, 950 East Paces Ferry Road, 
Suite 2575, Atlanta, GA. · 

· 6. Respondent Ahold USA is, and at all times relevant herein has 
been, engaged in commerce as "commerce" is defmed in Section 1 of 
the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation 
whose business is in or affecting commerce as "commerce" is defined 
in Section 4 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 44. 
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ACQUISITION 

7. On or about March 27, 1996, Ahold and Stop & Shop entered 
into an agreement whereby Ahold agreed to purchase the voting stock 
of Stop & Shop. 

TRADE AND COMMERCE 

8. The relevant line of commerce in which to analyze the effects 
of the acquisition described herein is the retail sale of food and 
grocery products in supermarkets. · 

9. The relevant sections of the country in which to analyze the 
acquisition described herein are the areas in and around the following 
incorporated cities and towns: 

a) New Milford, Connecticut; 
b) Windham and Mansfield, Connecticut; 
c) Wallingford and Meriden, Connecticut; . 
d) Waterbury, Watertown, and Naugatuck, Connecticut; 
e) "The greater Hartford, Connecticut, area," which includes 

Hartford, New Britain, Newington, Wethersfield, Farmington, West 
·Hartford, Bloomfield, Windsor, South Windsor, East Hartford, 
Manchester, Glastor~bury, and Vernon, Connecticut; 

f) Avon and Simsbury, Connecticut; 
g) Enfield, Somers, East Windsor, Suffield, and Windsor Locks, 

Connecticut; 
h) Southington and Plainville, Connecticut; 
i) Milford, Orange, West Haven, and New Haven, Connecticut; 
j) East Haven, Branford, Guilford, Madison, Clinton, and Old 

Saybrook, Connect~cut; 
k) Fairfield, Stratford, Bridgeport, Trumbull, and Shelton, 

Connecticut; 
1) South Kingstown and Narragansett, Rhode Island; 
m) "The greater Providence, Rhode Island, area:," which includes 

East Providence, Providence, Pawtucket, Warwick, Cranston, Central 
Falls, Lincoln, Smithfield, Barrington, Bristol, Cumberland, North 
Providence, Johnston, West Warwick, East Greenwich, and Coventry, 
Rhode Island.; and Attleboro and Seekonk, Massachusetts; and 

n) Chicopee, Massachusetts 
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MARKET STRUCTURE 

10. The retail sale of food and grocery products in supermarkets 
in the relevant sections of the country is concentrated, whether 
measured by ·the Herfmdahl-Hirschmann Index (commonly referred 

' to as "HHI") or by two:.. firm and four-firm concentration ratios. 

ENTRY CONDITIONS 

11. Entry into the retail sale of food and grocery products in 
supermarkets in the relevant sections of the country is difficult and 
would not be timely, likely, or sufficient to prevent anticompetitive 
.effects in the relevant sections of the country. 

ACTUAL COMPETITION 

11. Prior to the acquisition described herein, Ahold and Stop & 
Shop· were actual competitors in the relevant line of commerce in the 
relevant sections of the country. · 

EFFECTS 

12. The effect of the acquisition may be substantially to lessen 
competition in the relevant lines of commerce in the relevant sections 
of the country in violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45, in the following ways, 
among others: 

a. By eliminating direct competition between supermarkets owned 
. or-controlled by Ahold and supermarkets owned or controlled by Stop 
& Shop, 

b. By increasing the likelihood that Ahold will unilaterally 
exercise market power, or 

c. By increasing the likeliho'od of, or facilitating, collusion or 
coordinated interaction, 

each of which increases the likelihood that the prices of food, 
· groceries, or services will increase, and the quality and seleCtion of 

food, groceries, or services will decrease, in the relevant sections of 
the country. 
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VIOLATIONS CHARGED 

14. The acquisition as described in paragraph seven constitutes a 
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. 45. 

15. The acquisition as described in paragraph seven, if 
consummated, ·would violate Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S. C. 45. 

DECISION.AND ORDER 

The Federal Trade Commission having initiated an investigation 
of the proposed acquisition by Koninklijke Ahold nv and Ahold 
USA, Inc. (hereinafter collectively "respondents") of the voting 
securities ofThe Stop & Shop Companies, Inc. ("Stop & Shop"), and 
respondents having been furnished with a copy of a draft complaint 
thaf the Bureau of Competition . proposed to present to the 
Commission for its consideration, and which, if issued by the 
Commission, would charge respondents with violations · of the 
Clayton Act and Federal Trade Commission Act; and respondents, 
their attorneys, and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondents of all the jurisdictional facts set forth in the aforesaid 
draft of complaint, a statement that the signing of said agreement is 
for settlement purposes only and does not constitute an admission by 
respondents that the law has been violated as alleged in such 
complaint, and waivers and other provisions as required by the 
Commission's Rul~s; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have vio1ated the said Acts, and that complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty ( 60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34. of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the follo'Ying order: 
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1. Respondent Koninklijke Ahold nv ("Royal Ahold") is a 
corporation organized, existing and doing business under and by 
virtue of the laws of The Netherlands, with its executive offices · 
located at Albert Heijnweg 1, 1507 EH Zaandam, The Netherlands. 

2. Respondent Ahold USA, Inc. ("Ahold USA"), a wholly-owned 
subsidiary of Royal Ahold, is a corporation organized, existing and 
doing business under and by virtue of the laws of Delaware, with its 
·executive offices at One Atlanta Plaza, 950 East Paces Ferry Road, 
Suite 2575, Atlanta, GA. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of respondents, and the proceeding is 
in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. ''Royal Ahold" means Koninklijke Ahold nv, its predecessors, 
subsidiaries, divisions, and groups and. affiliates controlled by 
Koninklijke Ahold nv, their successors and assigns, and their 
directors, officers, employees, agents, and representatives. 

B. "Ahqld USA" means Ahold USA, Inc., its predecessors, 
subsidiaries, divisions, and groups and affiliates controlled by Ahold 
USA, Inc., their successors and assigns, and their directors, officers, 
employees, agents, and representatives. 

C. "Respondents" means Royal Ahold and Ahold USA. 
D. "Assets to be Divested" means the supermarkets identified in 

.Paragraph II. A of this order- as well as the supermarket business 
operated, and all assets, leases, properties, business and goodwill, 
tangible and intangible, utilized in the supermarket operations at 
those locations, but need not include the "Stop & Shop" or "Edwards" 
trade names, trade dress, trade marks, service marks, and such other 
intangible assets that respondents also utilize in their business at 
locations other than those identified in paragraph II. A of this order. . 

E. "Commission" means the Federal Trade Commission. 
F. ''Acquisition" means Royal Ahold's proposed purchase of all 

the voting stock of Stop & Shop pursuant to an agreement dated on 
or about March 27, 1996. 
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G. "Supermarket" means a full-line retail grocery store with 
annual sales of at least two million dollars that carries a wide variety 
of food and grocery items in particular product categories, including 
bread and dairy products; refrigerated and frozen food and beverage 
products; fresh and prepared. meats and poultry; produce, including 
fresh fruits and vegetables; shelf-stable food and beverage products, 
including canned and other types of packaged products; staple 
foodstuffs, which may include salt, sugar, flour, sauces, spices, 
coffee, and tea; and other grocery products, including non-food items 
such as soaps, detergents, paper goods, and other household products. 

H. "Overlap Areas." means the following incorporated towns an4 
cities: 

a) New Milford, Connecticut; 
b) Windham and Mansfield, Connecticut; 
c) Wallingford and Meriden, Connecticut; 
d) Waterbury, Watertown, and Naugatuck, Connecticut; 
e) "The greater Hartford, Connecticut, area," which includes 

Hartford, New Britain, Newington, Wethersfield, Farmington, West 
Hartford, Bloomfield, Windsor, South Windsor, East Hartford, 
Manchester, Glastonbury; and V emon, Connecticut; 

f) Avon and Simsbury, Connecticut; 
g) Enfield, Somers, East Windsor, Suffield, ·and Windsor Locks, 

Connecticut; 
h) Southington and Plainville, Connecticut; 
i) Milford, Orange, West Haven, and New Haven, Connecticut; 
j) East Haven, Branford, Guilford, Madison, Clinton, and Old 

Saybrook, Connecticut; 
k) Fairfield, Stratford, Bridgeport, Trumbull, and Shelton, 

Connecticut; . · · 
1) South Kingstown and Narragansett, Rhode Island; 
m) "The greater Providence, Rhode Island, area," which includes 

_East Providence, Providence, Pawtucket, Warwick, Cranston, Central 
Falls, Lincoln, Smithfield, Barrington, Bristol, Cumberland, North 
Providence, Johnston, West Warwick, East Greenwich, and Coventry, 
Rhode Island; and Attleboro and Seekonk, Massachusetts; and 

n) "the greater Springfield, Massachusetts, area," which includes 
Springfield, West Springfield, South Hadley, Chicopee, Westfield, 
Holyoke, Agawam, Southwick, Longmeadow, and East 
Longmeadow, Massachusetts. 
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II. 

It is further ordered, That: 

A. Respondents shall divest, absolutely and in good faith, within 
thirty (30) days from the date this order becomes fmal: 

1) · To Star Markets Company in· a manner approved by the 
Commission: · 

a) Edwards supermarket number 821 located at 295 Armistice 
Boulevard, Pawtucket, RI; 

b) Edwards supermarket number 7 51 located at 200 Niantic 
·Avenue, Providence, RI; 

c) Edwards supermarket number 815 located at 181 0 Plainfield 
Pike, Cranston, RI; 

d) Edwards supermarket number 817 located at 418 Kingstown 
Road, Wakefield, RI; 

e) Edwards supermarket. number 779 located at 1401 Bald Hill 
·Road, Warwick, RI; . 

f) Edwards -supermarket number 820 located at 1 OOQ Division 
Street, East Greenwich, RI; and · 

g) Stop & Shop supermarket number 458 located at Route 6 & 1 
Commercial Way, Seekonk, MA. 

2) To Bozzuto's Inc. in a manner approved by the C~mmission: 

a) Edwards supermarket number 295 located at 207 Hartford 
Turnpike, Vernon, CT; · 

b) Edwards supermarket number 362 located at Newbrite Plaza, 
60 East Main Street, New Britain, CT; 

c) Edwards supermarket number 748 located at 333 North Main 
Street, West Hartford, CT; and 

d) Edwards supermarket number 768 located at 750 Queen Street, . 
Southington, CT. 

3) To Shaw's Supermarkets, Inc.", pursuant to a purchase and sale 
agreement dated September 20, 1996: · · 

a) Edwards supermarket ·number 725 located at 40 Hazard 
Avenue, Enfield, CT; 
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b) Edwards supermarket number 742 located at 953 Wolcott 
Road, Waterbury, CT; , 

c) Edwards supermarket number 758 located at 538 Boston Post 
Road, Orange, CT; 

d) Edwards supermarket number 773 located at 875 Bridgeport 
A venue, Shelton, CT; 

e) Stop & Shop supermarket number 665 located at 55 Welles 
Street, Glastonbury, CT; 

f) Edwards lease agreement for premises located in the former 
. Rich's Department Store, Wakefield Mall, Tower Hill Road, South 

Kingstown, RI; 
g) Edwards supermarket number 312 located at 1100 Barnum 

Avenue, Stratford, CT; 
h) Edwards lease agreement for the former Grand Union store site 

located at 800 Barnum Avenue, Stratford, CT; 
i) Edwards supermarket number 200 located at 1975 Black Rock 

Turnpike, Fairfield, CT; 
j) Edwards supermarket number 299located at1167 Main Street, 

Watertown, CT; 
. k) Edwards supermarket number 823located at-266 East Main 

Street, Clinton, CT; . · 
1) Edwards supermarket number 749located at 60 Cantor Drive, 

Willimantic, CT; 
m) Edwards supermarket number 783 located at 245 Kane Street, 

West Hartford, CT; .and 
n) Edwards supermarket number 317located at 976 North Colony 

Road, Wallingford, CT. 

4) To Big Y Foods, Inc., pursuant to a purchase and sale 
agreement dated Septeii?-ber 26, 1996: 

a) Edwards supermarket number 728 located at 830 Boston Post 
Road, Guilford, CT; 

b) Edwards supermarket number 722 located at 650 Mem~rial 
Drive, Chicopee, MA; 

c) Edwards supermarket number 704 located at West Main Route 
44, A von, CT; . 

d) Edwards supermarket number 368 located at 3 Kent Road, 
New Milford, CT; and 

e) Edwards supermarket number 329 located at 265 Ellington 
Road, East Hartford, CT. 
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B. If respondents have not divested the Assets to be Divested 
pursuant to paragraph II.A, respondents shall divest the Assets to be 

· Divested within thirty (30) days from the date this order becomes 
fmal to an acquirer or acquirers that receive the prior approval of the 
Commission and only in a manner that receives the prior approval of 
the Commission. · 

C. The purpose of the divestiture of the Assets to be Divested is 
to ensure the continuation of the Assets to be Divested as ongoing 
·viable enterprises engaged in the Supermarket business-and to remedy 
any lessening of competition resulting from the Acquisition as 
alleged in the Commission's complaint. 

III. 

-It is further ordered, That: 

A. If respondents have not divested absolutely and in good faith 
the Assets to be Divested pursuant to paragraph II of this order, the 
Commission may_ appoint a trustee to divest the Assets to be 
Divested: In the event that the Commission brings an action pursuant 
to Section 5(1) ofthe Federal Trade Commission Act, 15 U.S. C. 45(1), 
or any other statute enforced by the Commission, respondents shall 
consent to the appointment of a. trustee in such action. Neither the 
appointment of a trustee nor a decision not to appoint a trustee under 
this paragraph shall preclude the Commission from seeking civil 
penalties or any other relief available to it, ·including a court
appointed trustee pursuant to Section 5(1) of the Federal Trade 
Commission Act, or any other statute enforced by the Commission, 
for any failure by respondents to comply with this order. 

B. If a trustee is appointed by the Commission or a court pursuant 
to paragraph IILA of this order, respondents shall consent to the 
following terms and conditions regarding the trustee's powers, duties, 
l:luthority, and responsibilities: : 

1. The Commission shall select tlie trustee, subject to the consent 
of respondents, which consent shall not be unreasonably withheld. 
The trustee shall be a person with experience and expertise in 
acquisitions and divestitures. If respondents have not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten (1 0) days after receipt of written notice by 
the staff -of the Commission to respondents of the identity of any 
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proposed trustee, respondents shall be deemed to have consented to 
the selection of the proposed trustee. · 

2. Subject to the prior approval of the Commission, the trustee. 
shall have the exclusive ·power and authority to divest t~e Assets to 
be Divested. 

3. Within ten (10) days after appointment of the trustee, 
respondents shall execute a trust agreement that, subject to the prior 
approval of the Commission, and- in the case of a court-<ippointed 
trustee, of the court, transfers to the trustee all rights and powers 
necessary to permit the trustee to effect the divestiture required by 
this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph · 

· III.B.3 to accomplish the divestiture, which shall be subject to the 
prior approval of the Cornrnission. If, however, at the end of the 
twelve (12) month period, the trustee has submitted a plan of 
divestiture or believes. that divestiture can be achieved within a 
reasonable time, the divestiture period may be extended by the 
Commission, or in the case of a court-appointed trustee, by the court; 
provided, however, the Commission may extend this period only two 
(2) times for up to six ( 6) months each time. 

5. The trustee shall have full and complete access to the Assets to 
be Divested and to the personnel, books, records and facilities related 
to the Assets to be Divested or to any other relevant information, as 
the trustee may reasonably request. Respondents shall develop such 
financial or other information as such trustee may reasonably request 
and shall cooperate with the trustee. Respondents shall take no action 
to int~rfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by respondents shall 
extend the time for divestitur~ under this paragraph in an amount 
equal to the delay, as determined by the Commission or, for a court-

. appointed trustee, by the court. 
6. The trustee shall use his or her best efforts to negotiate the most 

favorable price and terms available in each contract that is submitted 
to the Commission, subject to respondents' absolute and 
unconditional obligation to divest at no minimum price. The 
divestitures shall be made to an acquirer or acquirers that receive the 
prio'r approval of the Commission and only in a manner that receives 
the prior approval of the Commission. In the event that the trustee · 
receives bona fide offers from more than one acquiring entity, the 
trustee shall submit all sueh bids to the Commission, and if the· 



KONINKLIJKE AHOLD NV, ET AL. 259 

248 Decision and Order 

Commission determines to approve more than one such acquiring 
entity for the Assets to be Divested, the trustee shall divest to the 
acquiring entity or entities selected by respondents from among those 
approved by the Commission. 

· 7. In the event the trustee determines that he or she is unable to 
divest the Assets to be Divested as described in paragraph II in a 
manner consistent with the terms of this order, the trustee may on his 
or her own initiative, or at the direction of the Commission, divest 
any additional or substitute supermarkets of the respondents located 
in the respective overlap areas and effect such arrangements as ·are 
necessary to satisfy the requirements of this order. 

8. The trustee shall serve, without bond or other security, at the 
cost and expense of respondents, on such reasonable and customary 
terms and conditions as the Commission or a court may set. The· 
trustee shall have the authority to employ, at the cost and expense of 
respondents, and at reasonable fees, such consultants, accountants, 
attorneys, investment bankers, business brokers, appraisers, and other 
representatives and assistant's as are necessary to carry out the 
trustee's duties and responsibilities. The trustee shall account for all 
monies derived from the divestiture and all expenses incurred. After 
approval by the Comp1ission and, in the case of a court-appointed 
trustee, by the court, of the account of the trustee, including fees for 
his or her services, all remaining monies shall be paid at the direction 
of the respondents, and the trustee's power shall be terminated. The 
trustee's compensation shall be based at least in significant part ·on a 
commission arrangement contingent on the trustee's divesting the 
Assets to be Divested, and may include an incentive arrangement 
relating to price. . , 

9. Respondents shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, all reasonable fees of counsel and other expenses incurred in 
connection with the preparation for, or defense of any claim, whether 
or not resulting in any liability, except to the extent that such 
liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

10. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III.A of this order. 
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11. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be reasonably 
necessary or appropriate to accomplish the divestiture required by this 
order. 

12. The trustee shall have no obligation or authority to operate or 
maintain the Assets to be Divested. 

13. The trustee shall report. in writing to respondents and the 
Commission every forty-five (45) days concerning the trustee's 
efforts to accomplish divestiture. 

IV. 

It is further ordered, That: 

A. Pending divestiture of the Assets to be Divested, respondents 
shall take such actions as are necessary to maintain the viability, 
competitiv~ness, and marketability of the Assets to be Divested 
consistent with paragraphs II and III of this order and to pr~vent the 
destruction, removal, wasting, deterioration, or impairment of the 
Assets to be Divested except in the ordinary course of business and 
except for ordinary wear and tear. 

B. Respondents shall comply with all .the terms of the Asset 
Maintenance Agreement attached to this order and made a part hereof 
as Appendix I. The Asset Maintenance Agreement shall continue in 
effect until such time as all Assets to be Divested have been divested 
as required by this order. 

v. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, respondents shall not, without 
providing advance written notification to the Commission, directly or 
indirectly, through subsidiaries, partnerships, or otherwise: 

A. Acquire any ownership or leasehold interest in any facility that 
has operated as a supermarket within six ( 6) months of the date of 
such proposed acquisition in the Overlap Areas; or 

B. Acquire any stock, share capital, equity, or other ip.~erest in any 
entity that owns any interest in or operates any supermarket or owned 
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any interest in or operated any supermarket within six ( 6) months of 
such proposed· acquisition in the Overlap Areas. 

Provided, however, that advance written notification shall not 
· apply to the construction of new facilities by respondents or the 

acquisition of or leasing of a facility that has not operated as a 
supermarket within six (6) months of respondents' offer to purchase 
or lease. 

Said notification shall be given on the Notification and Report 
Form set forth in the Appendix to Part 803 ofTitle 16 of the Code of 
Federal Regulations as amended (hereinafter referred to as "the 
Notification"), and shall be prepared and transmitted in accordance 

· with the requirements of that part, except that no filing fee will be 
required for the Notification. The Notification shall be filed with the 
Secretary of the Commission and need not be made to the United 
States Department of Justice. The Notification is required only of 
respondents and not of any other party to the transaction. 
Respondents shall provide the Notification to the Commission at least 
thirty days prior to acquiring any such interest (hereinafter referred ·to 
as the "first waiting period"). If, within the first waiting period, 
representatives of the Commission make a written request for 
additional information, respondents shall not consummate the 
transaction until twenty days after substantially complying with such 
request for additional information. Early termination of the waiting 
periods in this paragraph may be requested and, where appropriate, 
granted by letter from the Bureau of Competition. Provided, however, 
that prior notification shall not be required by this paragraph for a 
transaction for which notification is required to be made, and has 
been made, pursuant to Section 7 A of the Clayton Act, 15 U.S.C. 18a. 

VI. 

\ 

It is further ordered, That respondents shall be bound by the 
terms and obligations ofthe Consent Order issued by the Commission 
in The Stop & Shop Companies, Inc., et al., Docket No. C-3649. 

VII. 

It is further ordered, That: 
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A.· Within forty-five (45) days after the date this order becomes 
final and every forty-five (45) days thereafter until respondents h~ve 
fully complied with the provisions of paragraphs II or III of this 
order, respondents shall submit to the Commission verified written 
reports setting forth in detail the manner and form in which they 
intend to comply, are complying, and have complied with paragraphs 
II and III Respondents shall include in their compliance reports, 
among other things that are required from time to time, a full 
description of thY. efforts being made to comply with paragraphs II 
and III of the order, including a description of proposals for 
divestitures and the identity of all parties contacted. Respondents 
shall inc1ud~ in their. compliance reports copies of all written 
co:rllinunications to and from such parties concerning divestiture. 

B ~ One year (1) from the date this order becomes final, annually 
for the next..nine (9) years· on the anniversary of the date this order . 
becomes final, and at ot4er times as the Commission may require, 
respondents shall file verified written reports with th~ Commission 
setting forth in detail the manner and form in which they have 
complied and are complying with this order. 

VIII. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
respondents such as dissolution, assignment, sale resulting in the 
·emergence of a successor corporation to respondents, or the creation 
or dissolution of subsidiaries or any other change in respondents that 
may affect compliance obligations arising out of the order. 

IX. 

It is further ordered, That, for the purpose of determining pr 
securing compliance with. this order, respondents shall permit any 
duly authorized representative of the Commission: 

A. Upon five days' written nptice to respondents, access, during 
office hours and in the presence of counsel, to inspect and copy all 
books, ledgers, accounts, correspondence, memoranda and other 
records and documents in . the possession or under the control of 
respondents relating to any matters contained in this order; and 
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B; Upon five days' written notice to respondents and without 
restraint or interference from respondents, to interview respondents 
or officers, directors, or employees of respondents in the presence of 
counsel. 

APPENDIX I 

ASSET MAINTENANCE AGREEMENT 

This Asset Maintenance Agreement ("Agreement") is by and 
between Koninklijke Ahold nv ("Royal Ahold"), a corporation 
organized, existing, and doing business under and by virtue of the 
laws of The Netherlands, with its office and principal place · of 
business located at Albert Heijnweg 1, 1507 EH Zaandam, The 
Netherlands; Ahold USA, Inc. ("Ahold USA"), a corporation 
organized, existing, and doing business under and by virtue of the 
laws of Delaware, with its office and principal place of business 
located at One Atlanta Plaza, 950 East Paces Ferry Road, Suite 2575, 
Atlanta, GA; and the Federal Trade Commission ("Commission"), an 
independent agency of the United States Government, established 
under the Federal Trade Commission Act of 1914, 15 U.S.C. 41, et 
seq. (collectively "the Parties"). 

PREMISES 

Whereas, Royal Ahold and Ahold USA, pursuant to an agreement 
dated on or about March 27, 1996, agreed to acquire the voting stock 
of The Stop & Shop Companies, Inc. ("the Acquisition"); and 

Whereas, the Commission is now investigating the Acquisition to 
determine if it would violate any of the statutes enforced by the 
Commission; and 

Whereas, if the Commission accepts the attached Agreement 
Containing Consent Order, the Commission is required to place it on 
the public record for a period of sixty ( 60) days for public comment 
and may subsequently withdraw such acceptance pursuant to the 
provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an agreement is not 
reached preserving the status quo ante of the Assets to be Divested 
as .described in the attached Agreement Containing Consent Order 
("Assets") during the period prior to their divestitures, any divestiture 
resulting from any administrative proceeding challenging the legality 
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of the Acquisition might not be possible, or might produce a less than 
effective remedy; and 

Whert;:as, the Commission is concerned that prior to divestiture to 
the acquirer or acquirers, it may be necessary to preserve the 
continued viability and competitiveness of the Assets; and 

Whereas, the purpose of this Agreement and ofthe Consent Order 
is to preserve the Assets pending the divestitures to the acquirer or 
acquirers approved by the Federal Trade Commission under the terms 
of the order, in order to remedy any anti competitive effects of the 
Acquisition; and 

Whereas, Royal Ahold and Ahold USA entering into this 
Agreement shall in no way be construed as an admission by Royal 
Ahold or Ahold USA that the Acquisition is illegal; and 

Whereas, Royal Ahold and Ahold USA understand that no act or 
transaction contemplated by this Agreement shall be deemed immune 
or exempt from the provisions of the antitrust laws or the Federal 
Trade Commission Act by reason of anything contained in this 
Agreement; 

Now, therefore, in consideration of the Commission's agreement 
that, unless the Commission determines to reject ~he Consent Order, 
it will not. seek further relief from the parties with respect to the 
Acquisition, except that the Commission may exercise any and all 
rights to enforce this Agreement and the Consent Order arinexed 
hereto and made a part thereof, the Parties agree as follows: 

TERMS OF AGREEMENT 

1. Royal Ahold and Ahold USA agree to execute, and upon its 
issuance to be bound by, the attached Consent Order. The Parties 
further agree that each term defined in the attached Consent Order 
shall have the same meaning in this Agreement. 

2. Unless the Commission brings an action to seek to enjoin the 
proposed Acquisition pursuant to Section 13(b) of the Federal Trade 
Commission Act, 15 U.S.C. 53(b), and obtains a temporary 
restraining order or preliminary injunction blocking the proposed 
Acquisition, Royal Ahold and Ahold USA will be free of close the 
Acquisition after July 15, 1996. 

3. Royal Ahold and Ahold USA agree that from the date this 
Agreement is singed until the earlier of the dates listed in 
subparagraphs 3.a- 3.b, they will comply with the provisions of this 
Agreement: 
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a. ' Three business days after the Commission withdraws its 
acceptance of the Consent Order pursuant to the provisions of Section 
2.34 ofthe Commission's Rules; or 

b . On the day the divestitures set out in the Consent Order have 
peen completed. 

4. From the time Royal Ahold and Ahold USA acquire The Stop 
& Shop Companies, Inc., until the divestiture set out in the Consent 
Order has been completed, Royal Ahold and Ahold USA shall 
maintain the viability and marketability of the Assets, and shall not 
cause the wasting or deterioration of the Assets, nor shall they sell, 
transfer, encumber or otherwise impair their marketability or 
viability. 

5. From the time Royal Ahold and Ahold USA acquire The Stop 
& Shop Companies, Inc., until the divestiture set out in the Consent 
Order has been completed, Royal Ahold and Ahold USA shall 
maintain the competitiveness of the Assets. This includes but is not 
limited to ~he maintaining of promotions and discount policies (e.g., 
double and triple coupon policies and store coupon promotional as 
well as the continuation of specific store services (e.g., hours of 
operation and operation of specific departments). 

6. Should the Commission seek in any proceeding to compel 
Royal Ahold and Ahold USA to divest themselves of the Assets or to 
seek any other injunctive or equitable relief, Royal Ahold and Ahold 
USA shall not raise any objection based upon the expiration of the 
applicable Hart-Scott-Rodino Antitrust Improvements Act waiting 
period or the fact that the Commission has not sought to enjoin the 
Acquisition. Royal Ahold and Ahold USA also waive all rights to 
contest the validity of this Agreement. 

7. For the purpose of determining or securing compliance with 
this.Agreement, subject to any legally recognized privilege, and upon 
written request with reasonable notice to Royal Ahold or Ahold USA 
and to their principal offices, Royal Ahold and Ahold USA shall 
permit any duly authorized representative or representatives of the 
Commission: 

a. Upon three (3) days' notice to Royal Ahold or Ahold USA, 
access during the office hours of Royal Ahold or Ahold USA, in the 
presence of counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the 
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possession or under the control of Royal Ahold or Ahold USA 
relating to compliance with this Agreement; and 

b. Upon five (5) days' notice to Royal Ahold or Ahold USA and 
without restraint or interference from them, to interview officers or 
employees of Royal Ahold or Ahold USA, who may have counsel 
present, regarding any such matters. · 

8. This Agreement shall not be binding until approved by the 
Commission. 
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IN THE MA TIER OF 

PENDLETON WOOLEN MILLS, INC. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

267 

Docket C-2985. Consent Order, July 31, 1979--Modifying Order, Sept. 30, 1996 

This order reopens a 1979 consent order -- that prohibited the Oregon manufacturer 
from fixing, maintaining or enforcing resale prices for its products -- and this 
order modifies the consent order by permitting Pendleton to institute lawful 
price restrictive cooperative programs that are not a part of a resale price 
maintenimce scheme. 

ORDER GRANTING IN PART REQUEST TO REOPEN AND 
MODIFY ORDER ISSUED WL Y 31, 1979 

On April 1, 1996, Pendleton Woolen Mills, Inc. ("Pendleton"), 
filed its "Request To Reopen" ("Petition") in Docket No. C-2985, 
pursuant to Section 5(b) of the Federal Trade Commission Act, 15 
U.S.C. 45(b), and Section· 2.51 of the Commission's Rules of 
Practice, 16 CFR 2.51 ("Rules"). Pendleton asks the Commission to 
reopen and modify the consent order issued by the Commission on 
July 31, 1979 ("order"), in Pendleton Woolen Mills, Inc., 94 FTC 229 
(1979). 

· In its Petition, Pendleton asks the Commission to reopen the order 
and modify provisions that limit Pendleton's ability to restrict the 
prices advertised by its dealers for Pendleton apparel and unilaterally 
to t~rminate a dealer for failure to adhere to previously announced 
resale prices. In support of its Petition, Pendleton main~ains that 
reopening and modification is warranted by changed conditions of · 
fact and the public interest. Pendleton's Petition was placed on the 
public record for thirty days; no comments were received. 

I. ST ANDA_RD FOR REOPENING A FINAL ORDER OF THE COMMISSION 

Section 5(b) of the Federal Trade Commission Act, 15 U.S. C. 
45(b ), provides that the Commission shall reopen an order to consider 

. whether it should be modified if the respondent "makes a satisfactory 
showing .that changed conditions of hiw or fact" so require. A 
satisfactory showing sufficient to require reopening is made when a 
request to reopen identifies significant changes in circumstances and 
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shows that the changes eliminate the need for the order pr make 
continued application of it inequitable or harmful to competition. S. 
Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes 
or changes causing unfair disadvantage); see Louisiana-Pacific Corp., 
Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4 
. I 
(unpublished) ("Hart Letter"). 
_ Section 5(b) also provides that the Commission may modify an 
order when, although changed circumstances would not require 
reopening, the Commission determines that the public interest so 
requires. Respondents are therefore invited in petitions to reopen to 
show how the public interest warrants the requested modification. 
Hart Letter at 5; 16 CFR 2.51 . In such a case, the respondent must 
demonstrate as a threshold matter some affirmative need to modify 
the order. Damon Corp., Docket . No. C-2916, Letter to Joel E. 
Hoffman, Esq. (March 29, 1983), at 2 (unpublished) ("Damon 
Letter"). For example, it may be in the public interest to modify an 
order "to relieve any impediment to effective competition that may 
result from the order." Damon Corp., 101 FTC 689, 692 (1983). 
Once such a showing ofneed is made, the Commission will balance 
the reasons favoring the requested modification against any reasons 
not to make the modification. Damon Letter at 2. The Commission 
also will consider whether. the particular modification sought is 
appropriate to remedy the identified harm. Damon Letter at 4. 

The language of Section 5(b) plainly anticipates that the burden 
is on the petitioner to make a "satisfactory showing" of changed 
conditions to obtain reopening of the order. The legislative history 
also makes clear that the petitioner has the burden of showing, other 
than by conclusory statements, why an order $hould be modified. 
The Commission "may properly decline to reopen an order if a 
request is merely conclusory or otherwise fails to set forth specific 
facts demonstrating in detail the nature of the changed conditions and 
the reasons why these changed conditions require the requested 
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess. 
9-10 (1979); see alsa..Rule 2.5l(b) (requiring affidavits in support of 
petitions to reopen and modify). If the Commission determines that 
the petitione~ has made the necessary showing, the Commission must 
reopen the order to consider whether modification is required and, if 
so, the nature and extent of the modification. The Commission is not 
required to reopen the order, however, if the petitioner fails to meet 

1 
See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. I 992) ("A 

decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur 
even where the petition itself does not plead facts requiring modification."). 
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· its burden of making the satisfactory showing required by the statute. 
The petitioner's burden is not a light one in view of the public interes! 
in· repose and the finality of Commission orders. See Federated 
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public 
interest considerations support repose and finality). 

II. REO_I>ENING IS IN THE PUBLIC INTEREST 

Pendleton asserts in its Petition that its inability under the order 
to establish and maintain price-restrictive cooperative advertising 
programs and unilaterally to terminate resellers that decline to adhere 
to previously announced resale prices and sale periods has impeded 
its ability to compete. Because of restrictions in the order, Pendleton 
maintains, it is unable to choose freely those with whom it will deal 
and unable to terminate business relationships with retailers that 
advertise and price Pendleton products in a matter inconsistent with 
Pendleton's ·image and quality and with Pendleton's marketing 
strategies. In addition, Pendleton claims that it is unable under the 
order unilaterally to impose restrictions on cooperative advertising or 
to specify sales break dates. 

According to Pendleton, "both the retail and manufacturing side 
of the apparel industry have undergone tremendous changes over the 
last 15 years." Petition at 3 _2 The changes identified by Pendleton 
include increased competition from imports,3 unprecedented 

·restructuring in the retail industry, including a proliferation of 
discount, warehouse and factory outlets, and increased retail 
discounting.4 Petition at 3-4. According to Pendleton, the growth of 
discount, warehouse and factory outlets has eroded the market share 
ofPendleton's customers, traditional department stores and specialty 
stores, 5 which "have faced serious financial problems in the last 

, 
2 

Because the Commission has determined that the order should be reo~ened and m~dified in 
'\the public interest, it need not and does not consider whether Pendleton has shown changed conditions 

tha~ would require reopening the order. · 

' 
3 

More than 60 percent of all apparel sold in the Uni~d States is now manufactured abroad, 
according to the Petition at 4. 

4 
Similar changes in retailing were cited in Levi Strauss & Co., Docket No. 9081, Order 

Reopening and ModifYing Order Issued on July 12, 1978 (December 20, 1994) (apparel manufacturers 
integrating into retailing to showcase their products, market their complete lines and demonstrate to 
their retailer-customers the benefits of promoting the manufacturer's products). See also lnterco 
Incorporated, Docket No. C-29.29, Order Granting in Part and Denying in Part Request To Reopen and 
Modify Order Issued September 26, 1978 (March 27, 1995) at 5 ("discount advertising is harming 
London Fog's quality image and affecting its ability to market its product through certain retailers."). 

5 
Pendleton do~s not offer its products to discount or warehouse operations. See Affidavit of 

Dick Poth, President of Pendleton Woolen Mills, Inc. (August 14, 1995) ~ 7 ("Poth Affidavit"). 
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decade. "6 Petition at 4. Pendleton claims that the increased 
discounting and its inability under the order to respond unilaterally to 
the discounting have ·resulted in decreased sales by Pendleton to its 
traditional department store and specialty store customers and 
decreased promotion and emphasis on Pendleton products by those 
retailers. 7 

· 

Pendleton states that the order has put it "at a substantial 
disadvantage in competing with fOreign and other domestic clothing 
manufacturers." Petition at 5. Unlike its competitors, Pendleton 
cannot unilaterally impose "marketing controls"8 and is reluctant to 
suggest that its customers refrain from "excessive or inappropriate 
promotion of its products" that "ultimately results in decreased 
profitability" for its customers. Petition at 7. Pendleton believes that 
the use of these marketing controls would increase its sales and 
increase the profitability of the line for its customers: Poth Affidavit 
~~ 12-15; Stine Affidavit ~~ 6-7 & 9·. The ability to use price 
restrictive cooperative advertising programs and unilaterally to 
terminate a retailer for fa~lure to adhere to previously announced 
resale prices would encourage service-oriented stores to compete with 
the discount stores with respect to these brands, according to 
Pendleton. Finally, Pendleton asserts that the requested modifications 
would enable it to compete more effectively for sales to retailers that 
stress quality over price and that provide a high level of service to 
consumers.9 Pendleton has found that such retailers do best with 
Pendleton merchandise. Petition at 6. 

Pendleton has shown that the public interest warrants reopening 
the order to consider whether it should be modified. Pendleton has 
shown that the order prohibits conduct that by itself may not be 
unlawful and that the prohibition inhibits its ability to compete with 
firms that are free to and do engage in price-restrictive cooperative 
advertising and promotional programs and· that are free to choose 
those with whom they will' deal. 

6 
Pendleton reports that from 1988 through 1994, it lost more than 1 OQaccounts because of 

bankruptcy or other financial problems, approximately 640 accounts because of store closures or going 
out of business and approximately 40 accounts for other reasons. Poth Affidavit ~ 11 . 

7 
Poth Affidavit~ 13; Affidavit of Jon Stine (June 26, 1995), ~ 6 ("Stine Affidavit"). 

8 
Petition at 7. Specifically, Pendleton claims that the order prevents it from choosing its 

customers, from restricting cooperative advertising or specifying sale breakdates, and from choosing 
to stop selling to a retailer because of that retailer's pricing, practices that Pendleton claims are 
available to its competitors. Poth Affidavit~~ 12-13. See also Stine Affidavit~~ 2-5; Affidavits of 
Lauren Bensen (June 6, 1995), ~~ 1-4; and Karen Decasperis (May 31, 1995), ~~ 1-2. 

9 
Pendleton traditionally has soloits products through retailers that have a "quality image and 

who provide a high level o[service to the consumer." Poth Affidavit~ 2. 



PENDLETON WOOLEN MILLS, INC. 271 

267 Modifying Order 

III. THE ORDER SHOULD BE MODIFIED 

Pendleton requests that the order be modified to permit Pendleton 
to implement price restrictive cooperative advertising programs and 
unilaterally to terminate a reseller that refuses to sell Pendleton 
products at Pendleton's previously announced resale prices. For these 
purposes, Pendleton has requested that the following proviso be 
added to paragraph I of the order: 

Provided that nothing in this order shall be construed to prohibit the 
implementation of a lawful, price restrictive, cooperative advertising 
program or the unilateral termination of a reseller for failure to adhere 
to previously announced resale prices or sale periods. 

The Commission previously has modified orders to permit 
implementation of price restrictive cooperative advertising programs. 
Price restrictive cooperative advertising is not per se unlawful and 
does not prevent a dealer from selling at discount prices or from 
advertising discount prices at the retailer's own expense. See 
Advertising Checking Bureau, Inc., 109FTC 146, 147 (1987). 10 The 
Commission has said that "[t]he fact that a distributional restraint 
may have an incidental effect on resale price is not by itself enough 
to condemn the practice as per se unlawful." !d. The Commission 
also has said that price restrictive cooperative advertising programs 
likely are procompetitive or competitively neutral in most cases "by, 
for example, . . . channeling the retailer's advertising efforts in 
directions that the manufacturer believes consumers will find more 
compelling and benefidal. This, in turn, may stimulate dealer 
promotion and investment and, thus, benefit interbrand competition." 
109 FTC at 147. 11 

Modification of the order to permit Pendleton to institute lawful 
price restnctive cooperative advertising programs is consistent with 
Commission policy and cases. Such restrictions may not necessarily 
be part of an illegal RPM scheme and have been recognize~ as 

10 
See also Interco Incorporated, Docket No. C-2929, Order Granting in Part and Denying in Part 

Request To Reopen and Modify Order Issued September 26, 1978' (March 27, 1995); C1inique 
Laboratories, Inc., Docket No. C-3027 (Feb. 8, 1993), reprinted in [ 1987-1993 Transfer Binder] Trade 
Reg. Rep. (CCH) ~ 23,330; U.S. Pioneer Electronics Corp., Docket No. C-2755 (April 8, 1992), 
reprinted in [1987-1993 Transfer Binder] Trade Reg. Rep. (CCH) ~ 23,172; The Magnavox Co., 113 
FTC 255 (1990). 

11 
In Advertising Checking Bureau, the Commission announced rescission of its 1980 Policy 

Statement Regarding Price Restrictions In Cooperative Advertising Programs (viewing such programs 
as per se unlawful). 109 FTC at 146 n.l; see Statement of Policy Regarding Price Restrictions in 
Cooperative Advertising Programs- Rescission, 6 Trade Reg. Rep. (CCH) ~ 39,057 (May 21, 1987). 



272 FEDERAL TRADE COMMISSION DECISIONS 

Modifying Order 122 F.T.C. 

reasonable in many circumstances. 12 Pendleton's use of price 
restrictive cooperative advertising programs, absent further agreement 
on price or price levels to be charged by the retailers, is not likely to 
restrict interbrand competition or to reduce output. Of course, any 
cooperative advertising program implemented by Pendleton as part 
of a scheme to fix resale prices would be per se unlawful and would 
violate paragraph I.l of the order. In addition, the proviso's limitation 
to a "lawful price restrictive cooperative advertising program" will 
retain the order's prohibition against such programs if they are part of 
a plan to implement resale price maintenance. 

The new proviso to paragraph I also would permit Pendleton 
unilaterally to terminate a reseller for failure to adhere to previously 
announced prices. This conduct is lawful under United States v. 
Colgate Co., 250 U.S. 300, 307 (1919), which permits a supplier to 
"announce its resale prices in advance and refuse to deal with those 
who do not comply." Accordingly, the Commission has determined 
to add the proviso quoted above to paragraph I of the order. The 
modification would permit Pendleton to engage in conduct that is 
lawful if not a part of a resale price maintenance scheme. 

IV. ADDITIONAL MODIFICATION OF THE ORDER 

Pendleton has requested additional modifications of the order to 
remove language that Pendleton maintains is inconsistent with the 
new proviso to paragraph I of the order. Each of these requests · is 
considered below. 

Paragraph I.l. --According to Pendleton, the words "advertise, 
promote" in paragraph I.l of the order13 would be confusing as to 
Pendleton's ability to "take any lawful steps vis-a-vis its accounts' 
pricing practices." Petition at 9. ·Pendleton requests that the 
Commission delete these words from paragraph I.l of the order. 

The language of the proviso added to paragraph I of the order is 
sufficient to permit Pendleton to implement lawful price restrictive 
cooperative advertising programs. Deleting the words "advertise, 
promote" from paragraph I.l, however, could be construed to allow 
agreements on advertised prices that go beyond such lawful 
cooperative advertising programs. Pendleton has not requested or 

12 
See In re Nissan Antitrust Litigation, 577 F.2d 910 (5th Cir. .1978), cert. denied, 439 U.s. 

I 072 {1979) (price restrictive cooperative advertising not per se unlawful); see also Business Elec. 
Corp. v. Sharp Elec. Corp., 485 U.S. 717 (1988). 

13 
Paiagraph I. I prohibits Pendleton from: 

Fixing, establishing, controlling or maintaining, directly or indirectly, tile resale price at which any 
dealer may advertise, promote, offer for sale or sell any product. 



PENDLETON WOOLEN MILLS, INC. 273 

267 Modifying Order 

shown that it should be permitted to enter such agreements outside 
lawful cooperative advertising programs. Accordingly, the request to 
d~lete the words "advertise, promote," from paragraph I. I of the order 
is denied. · 

Paragraph 1.4. -- Pendleton has requested that the words "or 
terminating" be deleted from paragraph 1.4 of the order. 14 According 
to Pendleton, these words directly contradict the proviso added to 
paragraph I of the order and would cause confusion as to Pendleton's 
right, for example, unilate.rally to terminate a retailer after receiving 
complaints from other retailers about the first retailer's pricing. The 
words "or acting on any reports or information so obtained by 
threatening, intimidating, coercing or terminating any dealer" should 

· be deleted from paragraph !.4 of the order. 15 Deleting these words is 
consistent with the decision of the Commission in Lenox, Inc., Ill 
FTC 612,617-18 & 620 (1989). In Lenox, the Commission modified 
the order by deleting the words "or acting on reports so obtained by 
refusing or threatening to refuse sales to the dealers so reported" from 
a provision barring Lenox from requesting its dealers to report any 
retailer that did not observe the resale prices suggested by Lenox. 
The conduct prohibited by the deleted words in Lenox included 

-termination of a dealer. As the Supreme Court explained in 
Monsanto, dealers "are an important source of information for 
manufacturers," dealer complaints about price cutters "arise in the 
normal course of business and do not indicate illegal concerted 
action" and a manufacturer's termination of a dealer following 
complaints from other dealers would not, by itself, support an 
inference of concerted action. 465 U.S. at 763-64. To the extent that 
this portion of paragraph I.4 may inhibit Pendieton from legitimate 
unilateral conduct, it may cause competitive injury. Any conduct that 
would be unlawful under this part of paragraph I.4 would be 
prohibited by other provisions of the order. · 

Paragraph 1.5. -- Pendleton asks the Commission to delete the 
words "advertising" and "or advertised" from paragraph I.5 of the 

14 
Paragraph I.4 prohibits Pendleton from: 

Requiring, requesting, or soliciting any dealer to report the identity of any other dealer, because of the 
price at which such dealer is advertising, offering to sell or selling any product; or acting on any 
reports or information so obtained by threatening, intimidating, coercing or terminating any deale.r. 

15 
See Monsanto v. Spray-Rite Service Corp., 465 U.S. 752,763-764 (1984) (per se unlawful 

agreement could not be inferred from nothing more than a dealer termination following competitors' 
complaints); see also Business Electronics Corp. v. Sharp Electronics Corp. , 485 U.S. 7 17 (1988) 
(vertical agreement to terminate a price-cutting dealer is not per se unlawful unless there is also an 
agreement <in price or price levels). 
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order. 16 Pendleton claims that inclusion of these words in paragraph 
1.5, notwithstanding the paragraph I proviso, may interfere with its 
ability to address legitimate concerns about the advertising and 
marketing of its products. The words should be deleted from 
paragraph 1.5. The references to "advertising" in paragraph 1.5 of the 
order could hinder Pendleton's ability to institute a lawful, price 
restrictive cooperative advertising program. Deleting these words 
makes clear that Pendleton can impose price restrictions on its dealers 
in · connection with a lawful -cooperative- advertising program, 
consistent with the Commission's conclusion that price restrictions in 
cooperative advertising programs, standing alone, are not per se 
unlawful. See Statement of Policy Regarding Price Restrictions in 
Cooperative Advertising Programs-- Rescission, 6 Trade Reg. Rep. 
(CCH) ~ 39,057 (May 21, 1987). 

Paragraph 1.6. --Pendleton has asked the Commission to delete 
paragraph i.6 in its entirety, or, in the alternative, delete the words 
"Terminating or" from paragraph 1.6 of the order.17 Pendleton 
believes that this provision, but especially the word "Terminating," 
prohibits Pendleton from unilaterally terminating "a dealer because 
of the dealer's pricing practices .. .. " Petition at 12. According to 
Pendleton, such conduct is "clearly . · .. lawful action." !d. 

The prohibition in paragraph 1.6 against "terminating ... any 
dealer" restricts Pendleton from unilaterally terminating such a dealer 
even if the termination -is consistent with the Colgate doctrine. 
Deleting the word "terminating" from paragraph 1.6 will make the 
order consistent with the proviso language that restores Pendleton's 
Colgate rights. Unilateral termination of a dealer for discounting is 
not in itself unlawful. See Interco Incorporated, Docket No. C-2929, 
Order Grantip.g in Part al).d Denying in Part Request To Reopen and 
Modify Order Issued September 26, 1978 (March 27, 19_95) at 16. 
The request to delete the word "terminating" from_ paragraph _1.6 of 

16 
Paragraph i.5 prohibits Pendleton from: 

Conducting any surveillance program to determine whether any dealer is advertising, offering for sale 
or selling any product at a resale price other than that which respondent has established or suggested, 
where such surveillance program is conducted to fix, maintain, control or enforce the retail price at 
which any product is sold or advertised. 

17 
Paragraph 1.6 prohibits Pendieton from: 

Terminating or taking any other action to restrict, prevent or limit the sale of any product by any dealer 
because of the resale price at which said dealer has sold or advertised, is selling or advertising, or is 
suspected of selling or advertising any product. 
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·. the order is granted.18 For clarity, the words "(other than termination)" 
·should be added to the paragraph following the word "action." 

Paragraph II ;._ Pendleton requests that the Commission delete 
paragraph II from the order. 19 Pendletop states that "if [Pendleton] 
remains subject to paragraph II, it will be reluctant to take lawful 
action which might ·be construed as contrary to representati,ons 
required by that provision."- Petition at 12. 

Paragraph II relates to Pendleton's use of suggested retail prices. 
Under the order, Pendleton could not suggest retail prices for a period 
that expired in 1982. The remaining provisions of paragraph II restrict 
the use of suggested retail prices. Specifically, Pendleton must 
" [ c ]!early and conspicuously state on any material on which such 

. suggested price is stated that such-price is suggested only," order~ 
II.a, and notify its customers that they are not obligated to adhere to 
suggested retail prices and that "such ·suggested retail price is 
advisory only." Order ~ II.b. The Commission considered 
modification of a similar provision in Clinique20 and set the provision 
aside in the public interest. The Commission concluded that the 
provision in the Clinique order addressed conduct (suggested prices) 
that by itself may not be unlawful and was no longer necessary to 

· ensure compliance with the law. Consistent with Clinique, paragraph 
II should be set aside. 

V. CONCLUSION 

Pendleton has shown that reopening the order is in the public 
interest and that the order should be modified as described above. 
The order as modified bars Pendleton from engaging in resale price 

18 
Paragraph 1.6, as modified, would bar Pendleton from threatening to terminate dealers for 

failure to adhere to resale prices. Threats to obtain dealer acquiescence in resale prices are "plainly 
relevant and persuasive to a meeting of the· minds" that could result in an unlawful agreement to fix 
resale prices. Pendleton may, consistent with the order, as modified, announce in advance its intention 
to terminate any dealer who fails to adhere to its previously announced resale prices and it may 
terminate any such· dealer, but "it may not threaten a dealer to coerce compliance with or agreement 
to suggested retail prices." See Interco Incorporated, Docket No. C-2929, Order Granting in Part and 
Denying in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995), 
at 10. 

19 
Paragraph II of the order prohibits: 

Publishing, disseminating, circulating, providing or communicating, orally or in writing or by any 
other means, any suggested retail price from the date of seryice of this order until April 20, 1982; 
provided, however, that if, after April20, 1982, respondent suggests any retail price, respondent shall: 

a. Clearly and conspicuously state on any material on which such suggested price is stated that 
such price ·is suggested only. 

b . Mail to all dealers a letter stating that no dealer is obligated to adhere to any suggested retail 
price and that such suggested retail price is advisory only. 

2° Clinique Laboratories, Inc., Docket No. C-3027 (Feb. 8, 1993), reprinted in [1987-1993 
Transfer Binder] Trade Reg. Rep. (CCH) ~ 23,330. · · · 

/ 

.I 
" 

:·. ,, 



I. 
I 
I 
l 
I 

! 
t 
ii 
If 
'l 
!I 

~ 
:~ . 

i! 
!f 
I~ 
I! 

ll 
i 
!! 
'I 
lj 

j\ 
:1 
l. 
'j 

T 
l 
I 

l 

276 FEDERAL TRADE COMMISSION DECISIONS 

Modifying Order 122 F.T.C. 

maintenance and permits Pendleton to engage in otherwise lawful 
conduct. 

Accordingly, It is ordered, That this matter be, and it hereby is, 
reopened and that the Commission's order in Docket No. C-2985 be, 
and it hereby is, modified, as of the effective date of this order, as 
follows: 

(a) Paragraph I is modified by adding the following proviso: 

Provided that nothing in this order shall be construed to prohibit 
the implementation of a lawful, price restrictive, cooperative 
advertising program or the unilateral termination of a reseller for 
failure to adhere to previously announced resale prices or sale 
periods. 

{b)Paragraph 1.4 is modified by deleting the words "or acting on 
any reports or information so obtained by threatening, intimidating, 
coercing or terminating any dealer," as follows: 

Requiring, requesting, or soliciting any dealer to report the identity 
, of any other dealer, because of the price at which such dealer is 

advertising, offering to sell or selling any product. 

(c) Paragraph 1.5 is modified to delete the words "advertising" and 
"or advertised," as follows: 

Conducting any surveillance program to determine whether any 
dealer is offering for sale or selling any product at a resale price other 
than that which respondent has established or suggested, where such 
surveillance program is conducted to fix, maintain, control or enforce 
the retail price at which any product is sold. 

(d) Paragraph 1.6 is modified by deleting the words "Terminating 
or" and "other" and adding "(other than termination)," as follows: 

Taking any action (other than termination) to restrict, prevent or limit 
the sale of any product by any dealer because· of the resale price at 
which said dealer has sold or advertised, is selling or advertising, or 
is suspected of selling or advertising any product. 

(e) Paragraph II is set aside. 
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Statement 

(f) Pendleton's request to modify paragraph I.l to delete the 
words "advertise, promote" is denied. 

Commissioner Starek concurring in the result only. 
. . 

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 
CONCURRlNG IN THE RESULT 

277 

I concur in the Commission's decision to reopen and modify the 
order in this matter. Respondent Pendleton Woolen Mills, Inc. has 
shown that the order prohibits conduct that by itself may not be 
unlawful, and that the prohibition inhibits its ability to compete with 
firms that are free to (and do) engage in price-restrictive advertising 

· programs and can freely choose with whom they will deal. 
As I have stated elsewhere, however, I cannot concur fully in the 

reasoning expressed in today's order because I do not share in the 
view that respondent "must demonstrate as a threshold matt~r some 
affirmative need to modify the order" when a petition to reopen is 
judged under the public interest standard. Order Granting in Part 
Request to Reop~n and Modify Order, Docket No. C-2985, at 2. 
Neither the statute1 nor the Commission rule2 governing our 
c~nsideration of petitions to reopen provides for an "affrrmative 
need" requirement that a petitioner must meet. I would therefore 
prefer that such language be del~ted from this and future Commission 
rulings granting or denying petitions to reopen existing orders. 

\ 

1 
Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. 45(b). 

2 
Rule 2.51 (b) of the Commission's Rules of Practice, 16 CFR 2.51 (b). 
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fN THE MA TIER OF 

HOME OXYGEN & MEDICAL EQUIPMENT CO., ET AL. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3530. Consent Order, Sept. 14, 1994--Modifying Order, Oct. 4, 1996 

This order reopens a 1994 consent order -- that prohibited, among other things, the 
California suppliers of oxygen systenis from acquiring or granting an 
ownership interest in a flrm that sells or leases oxygen systems in the relevant 
geographic market -- and this order modifies the consent order by relieving 
John E. Sailer, M.D. of all obligations under the consent order as it applies to 
him, since he is now retired. 

ORDER REOPENING AND MODIFYING ORDER 

On April 16, 1996, Dr. John E. Sailer, one of the respondents 
named in the consent order issued by the Commission on September 
14, 1994, in Docket No. C-3530 ("order"), filed his first annual report 
of compliance with that order in which he explained that he had 
retired from the practice of medicine and believed, therefore, .that he 
no longer was subject to the order's annual reporting obligation. On 
June 17, 1996, Dr. Sailer filed a verified statement confirming that he 
is retired and that he has neither acquired nor intends to acquire any 
interest proscribed by the order. In addition to the annual reporting 
requirement of paragraph V .B, as a respondent, Dr. Sailer continues 
to be subject to paragraphs II and III of the order. Paragraph II 
prohibits each respondent from specified grants or acquisitions of 
interests ·in oxygen systems in the relevant geographic market if, after 
such a grant or acquisition, more than twenty-five percent of the 
pulmonologists who practice in the relevant geographic market would 
be affiliated with the entity. Paragraph III requires each respondent 
to notify the Commission within thirty days of making certain 
specified acquisitions. 

Dr. Sailer's letter and verified statement together have been 
treated as a Petition To Reopen and Modify . Consent Order 
CPetition") in this matter. Dr. Sailer requests that the Commission 
reopen and modify the order pursuant to Section 5(b) of the Federal 
Trade Commission Act, 15 U.S.C. 45(b), and Section 2.51 of the 
Commission's Rules ofPractice and Procedure, 16 CFR 2.51, to set 
aside the order as it applies to him. The thirty-day public comment 
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period on Dr. Sailer's Petition ended on August 11, 1996. No 
comments were received. For the reasons discussed below, the 
Commission has determined to grant Dr. Sailer's Petition. 

Section 5(b) of the FTC Act, 15 U.S.C. 45(b), provides that the 
Commission shall reopen an order to consider whether it should be 
modified if the respondent "makes a satisfactory showing that 
changed conditions of law or fact" require such modification. A 
satisfactory showing sufficient to require such reopening is made 
when a request to reopen identifies significant changes in 
circumstances and shows that the changes eliminate the need for the 
order or make continued application of it inequitable or harmful to 
competition. Louisiana-Pacific Corp., Docket No. C-2956, Letter to 
John C. Hart (June 5, 1986) at 4. 1 

The Commission may modify an order when, although changed 
circumstances would not ·require reopening, · the Commission 
determines that the public interest requires such action. !d. Therefore, 

· Section 2.51 of the Commission's Rules of Practice invites 
respondents in petitions to reopen to show how the public interest 
warrants the modification. In the case of a request for modification 
based on public interest grounds, a petitioner must demonstrate as a 
threshold matter some affirmative need to modify the order. See 
Damon Corp., Docket No. C-2916, Letter to Joel E. Hoffman, Esq. 
(March 29, 1983) at 2. If the . showing of need is made, the 
Commission will halance the reasons favoring the requested 
modification against any reasons not to make the modification. Id. 
The Cormrtission will also consider whether the particular 
modification· sought is appropriate to remedy the identified harm. 
· Whether the request to reopen is based on changed conditions or 
on public interest considerations, the burden is on the respondent to 
make the requisite satisfactory showing. The language of Section 5(b) 
plainly' ·anticipates that the petitioner must make a "satisfactory 
showing" of changed conditions to . obtain reopening of the order. 
The legislative history also makes it clear that the petitioner has the 

-burden of showing, other than by conclusory statements, why an 
order should be modified. 2 If the Commission determines that the 

1 
Cf United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992), where 

the court noted that "[a] decision to reopen does not necessarily entail a decision to modify the order. 
Reopening may occur even where the p'etition itself does not plead facts requiring modification." !d. 

2 
The Commission may properly decline to reopen an order if a request is "merely conclusory 

or otherwise fails to set forth specific facts demonstrating in detail the nature of the changed conditions 
and the reasons why these changed conditions require the requested modification of the order." S. Rep. 
No. 96-500, 96th Cong., lst Sess. 9-10 (1979). See also Rule 2.5l(b), which requires affidavits in 
support of petitions to reopen and modify. 
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petitioner nas made the required showing, the Commission must 
reopen the order to consider whether modification is required and, if 
so, the nature and extent of the modification. The Commission is not 
required to reopen the order, however, if the petitioner fails to meet 
its burden of making the satisfactory showing required by the statute. 
The petitioner's burden is not a light one given the public interest in 
repose and the finality of Commission orders. 3 

As required by Section 2.51(b), Dr. Sailer has submitted an 
affidavit affirming that he is permanently retired from the practice of 
medicine and that he neither now or in the future plans to acquire any 
interest in any medically related venture including durable medical 
goods. The complaint in this matter alleged that Dr. Sailer, in 
partnership with the other named respondent pulmonologists, through 
their partnership interest in respondent Home Oxygen & Medical 
Equipment Company, violated Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. 45. The alleged anticompetitive effects 
resulted from the respondents, as a significant percentage of 
pulmonary doctors practicing in the relevant market, referring 
patients to their pulmonary equipment company. Dr. Sailer no longer 
has patients to refer to a medically related company and no longer 
owns an interest in any such company. Moreover, even a subsequent 
acquisition of such an interest either currently proscribed by the order 
or for which the order requires notice would lack competitive 
significance because Dr. Sailer is retired and, consequently, has no 
patients to refer to such a company. 

Dr. Sailer has, therefore, made a satisfactory showing that 
conditions of fact have changed. Having determined to reopen the 
order, the Commission next considers whether the order should be 
modified and, if so, how. In this matter, Dr. Sailer's retirement is an 
exit from the market and is a sufficient changed circumstance to 
support setting aside the entire order as to him. The respondent in 
Union Carbide Corporation, Order Reopening and · Modifying 
Consent Order Issued on September 28, 1977, 108 FTC 184 (1986) 
requested that the Commission reopen and modify that order to delete 
welding products and gas welding apparatus as covered products 
because it sold all such assets and intended to stay out of the welding 
business.4 The Commission modified the Union Carbide order 
because respondent had clearly exited a business covered by the order 

. 
3 

See Federated Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public interest 
considerations support repose and finality). 

4 
!08 FTC at !88. Cf National Tea Company, Order Reopening and Setting Aside Order Issued 

on July 23, !980, Ill FTC !09 (1988). 
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and had demonstrated that it had no intention of re-entering the 
business. So in this instance, Dr. Sailer has submitted an affidavit 
stating that he is permanently retired from the practice of medicine 
and that he neither now nor in the future plans to acquire any interest 
in any medically related venture, including durable medical goods. 
Dr. Sailer has dearly exited a business covered by the order and has 
demon~trated that he has no intention of re-entering the business, 
either through the practice of pulmonary medicine or through 
acquisitions covered by order paragraphs II and III. These changed 
circumstances, therefore, warrant relieving him from being subjected 
to the proscriptions of these paragraphs and from the annual reporting 
requirement of paragraph V.B. As these three paragraphs are the only 
remaining operative paragraphs of the order, the order as to Dr. Sailer 
should be set aside. 

Accordingly, It is ordered, That this matter be, and it hereby is, 
reopened; and that the Commission's order issued on September 14, 
1994, be, and it hereby is, set aside as to Dr. John E. Sailer as of the 
effective date of this order. 

SEPARATE STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Because I have consistently questioned the Commission's basis 
for even issuing the consent orders in this matter as well as in Certain 
Home Oxygen Pulmonologists, Docket No. C-353 1, and Homecare 
Oxygen and Medical Equipment Co., Docket No. C-3532, 1 I would 
have preferred to view Dr. Sailer's petition as an oc.casion for 
reexamining all three orders and, ideally, for determining that they 
should be vacated. The Commission, however, has chosen to confine 
its scrutiny to Dr. Sailer's situation under the Home Oxygen order. 
I agree that the order should be set aside as to him in light of his 
retirement from medical practice. Nevertheless, given that Dr. Sailer's 
retirement constitutes a change of fact and that the Commission has
relied entirely on this changed circumstance in reaching its decision, 
I see no reason for the Commission's order to include the boilerplate 
paragraph on page 3 that s~ts forth the separate "public interest" 
standard for reopening and modifying orders. 

1 Statement of Commissioner Roscoe B. Starek, III; in Home Oxygen and Medical Equipment 
""Co., Docket No. C-3530; Certain Home Oxygen Put monologists, Docket No. C-3531; Homecare 
Oxygen and Medical Equipment Co., Docket No. C-3532. 
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IN THE MA TIER OF 

SYNCRONYS SOFTCORP, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket G-3688. Complaint, Oct. 7, 1996--Decision, Oct. 7, 1996 

This consent order prohibits, among other things, the California-based computer 
software manufacturer and three of its officers from making performance 
claims regarding their software programs or any substantially similar product 
unless the claims are true and substantiated. The consent order also prohibits 
the respondents from making any claims that a product intended to improve 
computer performance is licensed, endorsed, authorized, or certified by any 
person or organization, unless those claims are true. 

Appearances 

For the Commission: Robin Eichen, Douglas Goglia and Julie 
Gearty. . 

For the respondents: Harvey Saferstein, Chadbourne & Parke, 
New York, N.Y. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Syncronys Softcorp, a corporation, and Rainer Poertner, Daniel G. 
Taylor, and Wendell Brown, individually and as officers of the 
corporation ("respondents"), have violated the provisions of the 
Federal Trade Commission Act, and it appearing to the Commission 
that this proceeding is in the public interest, alleges: 

1. Respondent Syncronys Softcorp is a Nevada corporation with 
its principal office or place of business at 3958 Ince Boulevard, 
Culver City, California. 

2. Respondent Rainer Poertner is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, or controls the policies, acts, or practices of the corporation, 
including the acts or practices alleged in this complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 

3. Respondent Daniel G. Taylor is an officer ofthe corporate 
respondent. Individually or in concert with others, he formulates, 
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directs, or controls the policies, acts, or practices of the corporation, 
including the acts or practices alleged in this complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 

4. Respondent Wendell Brown is an officer of the corporate 
respondent. Individually or in concert with others~ he formulates, 
directs, or COllfr{)lS the policies, acts, or practices of the corporation, 
including the acts or practices all~ged in this complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 

5. Respondents have manufactured, advertised, labeled, offered 
for sale, sold, and distributed to the public software products intended 
to improve the performance of personal computers, including 
"SoftRAM" and "SoftRAM95

." 

6. The acts and practices of respondents alleged in this complaint 
have been in or affecting commerce, as "commerce" is defined in 
Section 4 of the Federal Trade Commission Act. 

BACKGROUND 

7. For a computer to work, it must "load" its own operating 
instructions, the applications programs being used (such as word 
processing, spreadsheet, and database programs), and the data being 
worked on into its "random_ access memory," often referred to as 
t."RAM." As computers' ·operating instructions and applications 
programs have become more powerful, they generally have become 
more "memory intensive," i.e, they have needed rriore RAM to load 
and run properly. This has been true of the "Windows" operating 
systems manufactured by Microsoft, Inc. -- the predominant 
operating 'systems in personal comput~rs -- and for applications 
programs sold for use with them. 

8: When a computer has inadequate RAM for a user's demarids, 
the computer may operate sluggishly, refuse to run large or multiple 
programs; or ';crash," in effect shutting down catastrophically with 
resultant loss of data.- Additional RAM, however, g~nerally can be 
purchased and installed in a computer in order to mitigate or remedy 
these problems. RAM is measured in "megabyte~," often abbreviated 
as "MB," and is purchased in the form of memory .chips that are 
inserted into the computer's processor. Additional RAM is relatively 
expensive, and personal computer users often spend several hundred 
dollars to purchase and install additional RAM a<;lequate to their 
needs. --
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9. In or about May 1995, respondents began marketing a software 
product called "SoftRAM." As is more fully described subsequently, 
respondents promoted SoftRAM to users of the Windows 3.0, 3.1, 
and 3.11 operating systems (collectively "Windows 3.x") as a 
substantially less expensive, but functionally identical, alternative to 
the purchase and installation of additional RAM. To date, respondents 
have sold approximately 100,000 copies __ of SoftRAM for that 
purpose. 

10. In or about August 1995, Microsoft, · Inc. introduced 
"Windows 95," a much publicized and awaited operating system said 
to embody numerous and substantial improvements over Windows 
3.x. At the time of its release, it was expected that there would be an 
unparalleled demand for Windows 95, both as installed in new 
computers and as "upgrades" to computers using Windows 3.x. Both 
before and after the introduction of Windows 95, considerable notice 
was taken by prospective purchasers of the fact that Windows 95 and 
applications sold for use with it would be particularly "memory 
hungry," requiring at least eight megabytes of RAM and preferably 
sixteen. The great number of computer users with only four or eight 
megabytes of RAM in their computers were frequently cautioned that 
they could upgrade effectively to Windows 95 only by acquiring 
additional RAM. 

,_ 11. As is more fully described subsequently, in or about August 
1995, respondents began the promotion and sale of "SoftRAM95

, " 

bearing Microsoft's logo "Designed for Windows 95," to prospective 
and actual Windows 95 users as a substantially less expensive, but 
functionally identical, alternative to the purchase and installation of 
additional RAM. To date, respondents have sold approximately 
600,000 copies of SoftRAM95 for that purpose. 

SOFTR4M 

12. Since at least May 1995, respondents have disseminated or 
have caused to· be disseminated advertisements and product 
packaging that make a variety of effectiveness claims for SoftRAM. 
Respondents' advertisements and product packaging include, but are 
not necessarily limited to, the attached Exhibit 1. These 
advertisements and product packages contain the following 
statements: 
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A. "Double Your Memory seamlessly with SoftRAM. Eliminate the expense 
and hassle of opening your PC to install hard RAM." (Emphasis in original; Exhibit 
1). 

B. "Imagine: 4MB becomes 8, 8 becomes 16 . . ·. You become doubly 
productive. Open more applications simultaneously and say good-bye to 
[computer screen messages indicating error due to insufficient memory]." 
(Emphasis in original; Exhibit 1 ). 

C. "SoftRAM's Patented Teclmologies take your Windows memory and 
effectively double it. And SoftRAM's unique RAM Analyst ... pre-calculates the 
most efficient compression method for each RAM page of memory." (Emphasis in 
original; Exhibit 1). 

13. Through the· means described in paragraph twelve, 
respondents have represented, expressly or by implication, that: . 

A. SoftRAM uses compression technology to double the RAM 
available ·to a computer using Windows 3 .x; 

B . SoftRAM produces the effect of doubling RAM in a computer 
using Windows 3 .x, such that a computer with 4MB of RAM will 
behave as though it had 8MB of RAM and a computer with 8MB of 
RAM will behave as though it had 16MB of RAM; 

C. Use ofSoftRAM wUl permit a Windows 3.x user to open more 
applications simultaneously on a computer as though the amount of 
RAM in that computer had been doubled; and 

D. Use of SoftRAM in a computer using Windows 3.x will 
substantially reduce or eliminate the occurrence of computer screen 
messages that indicate that the computer has insufficient memory to 
run the user's application(s). 

14. Through the means described in paragraph twelve, 
respondents have represented, expressly or by implication, that they 
possessed and relied upon a reasonable basis that substantiated the 
representations set forth in paragraph thirteen, at the time the 
representations were made .. 

15.1n truth and in fact, respondents did not possess and rely upon 
a reasonable basis that substantiated the representations set forth in 

·· paragraph thirteen, at the time the representations were made. 
Therefore, the representation set forth in paragraph fourteen was, and 
is, false or misleading. 
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SOFTRAM95 

16. Since at leas.t August 1995, respondents have disseminated or 
caused to be disseminated advertisements and product packaging that 
make a variety of effectiveness claims for SoftRAM95

• Respondents' 
advertisements and product packaging include, but are not necessarily 
limited to, the attached Exhibits 2, 3, and 4. These advertisements and 
product .packages contain the following statements and depictions: 

A. nANNOUNCING TilE ONLY DISK THAT DOUBLES YOUR MEMORY 
FOR WINDOWS 95. " (Emphasis in original; Exhibit 2). 

B. "Why risk the technical nightmare and expense of adding hard RAM? Just · 
click on SoftRAM95

, the only software to instantly speed up Windows 95 and 
Windows 3.0 and higher." (Exhibit 2). 

C. "Doubling RAM doesn't have to be hard. Install SoftRAM95 and instantly 
speed up Windows 95 and Windows 3.0 and higher. Run multimedia and RAM 
hungry applications. Open more applications simultaneously." (Emphasis in 
original; Exhibit 3). 

D. "4MB becomes at least 8MB. 8MB becomes at least 16MB .. . . (In fact, 
you can get up to 5 times more memory.)" (Exhibit 3). · 

E. "Designed for Microsoft Windows 95 [depicting the Microsoft logo]." 
(Exhibit 4). 

F. "Double Your Memory and expand your System Resources seamlessly with 
SoftRAM95

• Eliminate the ·expense and hassle of opening ,your PC to install 
HardRAM chips." (Emphasis in original; Exhibit 4). 

G. "Imagine: 4MB becomes 8MB, 8MB becomes 16MB . .. You become 
doubly productive." (Emphasis in original; Exhibit 4). 

H. "Say good-bye to 'Out-of-Memory' messages." (Exhibit 4). 
I. "SoftRAM95's Patent Pending RAM compression technology .takes your 

Windows memory and at least doubles it. In fact, SoftRAM95 now achieves RAM 
compression ratios of up to 5x and higher." (Emphasis in original; Exhibit 4). 

1 7. Through the means described in paragraph sixteen, 
respondents have represented, expressly or by implication, that: 

A. SoftRAM95 increases RAM in a computer using Windows 95 
to a greater extent than other software products; 

B. SoftRAM95uses compression technology to at least double the 
·RAM available to a computer using Windows 3.x or Windows 95, 
and achieves RAM compression ratios of up to five times and higher 
in such a computer; 

C. SoftRAM95 produces the effect of at least doubling RAM in a 
· computer using Windows 3.x or Windows 95, such that a comp_l.!ter 
with 4MB 'of RAM will behave as though it had 8MB of RAM and 
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a computer with 8MB of RAM will behave as though it had 16MB of 
RAM· 

' 
D. Use ofSoftRAM95 in a computer will speed up Windows 3.x 

or Windows 95 as though the amount of RAM in that computer had 
been at least doubled; _. 
· ·E. Use ofSoftRAM95 will p~rmit a Windows 3.x or Windows 95 

user to run larger applications on a computer, and to open ·more 
applications simultaneously, as though the ·amount ofRAM In that 
computer had been at least doubled; 

F. Use of SoftRAM95 with Windows 3.x or -Windows 95 will 
result in expanded systems resources on :a computer and will 
substantially reduce or elimim;J.te the occurrence of computer screen 

·. messages that indicate that the computer has insufficient memory to 
run the user's application(s); and 

G.· Mi"crosoft, Inc. has licensed, endorsed, or otherwise approved 
SoftRAM95 foruse with Windows 95. 

18. In tiuth and in fact, 

A. SoftRAM95 does not increase RAM in . a computer using 
Windows 95 to a greater extent than other software products; 

B. SoftRAM95 does not use compression technology or at least 
double the RAM·available to a computer using Windows 95, nor does 
it achieve RAM compression ratios of up to five times and higher in 
a computer using Windows 95; in fact, SoftRAM95 does not increase 
the RAM available to a computer using Windows 95; 

C. SoftRAM95 does not produce the effect of at least doubling 
RAM in a computet using Windows 95, such that a computer with 
4MB of RAM will behave as though it had 8MB of RAM and a 
computer with 8MB of RAM will behave as though it had 16MB of 
RAM; in fact, SoftRAM95 does not produce the effect of increasing · 
RAM in a computer using Windows 95; 

D. Use ofSoftRAM95 in a computer will not speedup Windows 
95 as though the amount of RAM in that computer had been at least 
doubled; in fact, use ofSoftRAM95 will not speed up Windows 95; 

E. Use of SoftRAM95 will not permit a Windows 95 user to run 
larger applications on a computer, or to open more applications 
simultaneously, as though the amount of RAM in. that computer had 
been at least doubled; in fact, use of SoftRAM95 will not permit a 
Windows 95 user to run larger applications or to op~n more 
applications simultaneously; 
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F . Use of SoftRAM95 with Windows 95 will not result in 
expanded systems resource$ on a computer and will not substantially 
reduce or eliminate the occurrence of computer screen messages that 
indicate that the computer has insufficient memory to run the .user's 
application(s); and · 

G. Microsoft, Inc. has not licensed, endorsed~ or otherwise 
approved SoftRAM95 for use with Windows 95. 

Therefore, the representations set forth in paragraph seventeen, to the 
extent applicable to Windows 95, were, and are, false or misleading. 

19. Through the means· described in paragraph sixteen, 
respondents have represented, expressly or by implication,. that they 
posse~sed and relied upon a reasonable basis that substantiated the 
representations set forth in paragraph seventeen, subpai-agraphs A 
through F, at the time the representations were made. · 

20. In truth and in fact, respondents did not possess and rely upon 
a reasonable basis that substantiated the representations· set forth in 
paragraph seventeen, subparagraphs A through F, at the time. the 
representations were made. Therefore, the representation set forth in 
paragraph nineteen was, and is, false or mislea<;iing. 

21. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT 1 
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EXHIBIT 1 

:<A:'A Doubling Software for W!_ndows 
Double Your Memory 

seamlessly with )<Hr!V.M. Eliminate the 

expense and hassle or opening your PC 

to inslall hard OAM. 

Imagine: 4Ma becomes 6 

8 becomes 16 .•• You become doubly 

productive. Open more applications 

simultaneously and say good- bye to 

·D =:.-:=-·---------
GJ 

SoftuM'• Patented Technologies 
take yout Windows memor'( and 

effectively double il. And $oniUM'• 

>Jnique RAM Anaty~t 'd·fnJr.-tically re·,iews 

the memory requirements or all or your 

applications and pre-calculates the most 

efficient compression method for each 

... M pa~e or memory. All or :his is :rac~ed 

and continuously up<Jated in a kno·Niedge 

database to optimize perfotm.tnce on the 

applicattons you use. 

'JI'\\11 ••" 

' r· 

. L::... 
·--~ 

Avoid the expense & hassle of ha rd RAM 

One-click, on e-time installation 
Au.tomatic, t ransparent & user configurabl e 

· Works with a ll 386 & higher desktops & laptops 
Use with as little as 4MB 
Works with.y.'indows 3.0 & higher 
Fr~e Update to Soft RAM for Windows 95 
Compatible .,;..ith all Windows applications 
Ideal fo r graphics programs & large data files 

: ....,,_, _ _.. ... .... ...... _. '·'" -=-·-· ---~ ... 
_,_, .... _ ... __ ._ ........ ................ -.... ···~··-·· 
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EXHIBIT 1 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the New York Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth _ 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having .determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Syncronys Softcorp is a Nevada corporation with 
its principal office or place of business located at 3958 Ince 
Boulevard, ·culver City,. California. 

Respondent Rainer Poertner is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, or controls the policies, acts, or practices of the corporation, 
including the acts or practices alleged in the complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 

Respondent Daniel G. Taylor is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, or controls the policies, acts, or practices of the corporation, 
including the acts or practices alleged in the complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 
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Respondent Wend ell Brown is an officer of the corporate 
respondent. Individually or in concert with others, . he formulates, 
directs, or controls the policies, acts, or practices of the corporation, 
including the acts or practices alleged in the complaint. His principal 
office or place of business is the same as that of Syncronys Softcorp. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

. ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

1. "Random access memory ("RAM'') " is the primary working 
memory in a computer. The instructions provided by a computer 
program and the data being worked on are stored in RAM while the 
program is running. Additional RAM, measured in megabytes 
("MBs"), can be purchased in the form of microchips that are 
physically inserted into a computer. 

2. "Compression technology" is a process which allows more 
information to reside in RAM. Compression technology eliminates 
redundant data by utilizing various recipes for analyzing and 
transforming it. 

3. "Windows 95" refers to the Windows 95 software operating 
system manufactured by Microsoft, Inc. · 

4. "Substantially similar product" shall mean any software 
product that uses or purports to use compression technology ·and that 
is intended or purports to increase the amount of RAM in a computer 
or to accomplish any effect similar to one that would be .caused by 
increasing the amount of RAM in a computer. These effects include, 
but are not limited to, increase in speed of computer operations, 
increase in size or number of applications that can be· run 
simultaneously, and expansion of systems resources or reduction or 
elimination of "insufficient memory" errors or messages. . 

5. "Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective mariner by persons qualified to do so, using 
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procedures generally accepted in the profession to yield accurate and 
reliable results. 

6. Unless otherwise specified, "respondents" shall mean 
Syncronys So:ftcorp, a corporation, its successors and assigns and its 
officers; Rainer Poertner, Daniel G. Taylor, and Wendell Brown, 
individually and as officers of the corporation; and each of the 
above's agents, representatives, and employees. 

7. ''In or affecting commerce" shall mean as defined in Section 4 
of the Federal Trade Commission Act, 15 U.S.C. 44. 

I. 

It is ordered, That respondents, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of So:ftRAM95 or any substantially similar product 
in or affecting commerce, shall not misrepresent, in any manner, 
expressly or by implication, that: 

A. Such product .increases RAM in a computer using Windows 95 
to a greater extent than other software products; 

B . Such product uses compression technology to increase the 
RAM available to a computer using Windows 95 or achieves RAM 
compression ratios of up to five times or higher in a computer using 
Windows 95; 

C. Such product produces the effect of increasing the RAM 
available to a computer using Windows 95; 

D. Use of such product in a computer will speed up Windows 95; 
E .. Use of such product will permit a Windows 95 user to run 

larger applications on a computer or to open more applications 
simultaneously; . 

F. Use of such product with Windows 95 will result in expanded 
systems resources on a computer and will substantially reduce or 

_ eliminate the occurrence of computer screen messages that indicate 
that the computer has insufficient memory to run the user's 
application(s); or ) 

G. Microsoft, Inc. has licensed, endorsed, or otherwise approved 
such product for use with Windows 95. 
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II. 

It is further ordered, That respondents, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of SoftRAM, SoftRAM95

, or any substantially 
similar product in or affecting commerce, shall not make any 
representation, in any manner, expressly or by implication, about the 
relative or absolute performance, attributes, benefits, or effectiveness 
of such product, unless such representation is true and, at the time of 
making such representation, respondents possess and rely upon 
competent and reliable evidence, which when appropriate must be 
competent and reliable scientific evidence, that substantiates the 
representation. 

III. 

It is further ordered, That respondents, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering.for sale, 
sale, or distribution of any product intended to improve the 
performance of any computer in or affecting commerce, shall not 
make any representation, in any manner, expressly or by implication, 
that such product has been authorized, certified, licensed, endorsed, 
or otherwise approved by any person or organization, unless such 
representation is true. 

IV. 

It is further ordered, That respondents, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution- of any product intended to improve the 
performance of any computer in or affecting commerce, shall not 
make any representation, in any manner, expressly or by implication, 
about the relative or absolute performance, attributes, benefits, or 
effectiveness of such product, unless, · at the time it is made, 
respondents possess and rely upon competent and reliable evidence, 
which w4en appropriate must be competent and reliable scientific 
evidence, that substantiates the representation. 
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v. 

It is further ordered, That respondents shall, for five (5) years 
after the last date of dissemination of'any representation covered by 
this order, maintain and, within ten (1 0) business days of their receipt 
of a written request, make available to the Federal Trade Commission 
for inspection and copying: . 

A. All advertisements and promotional mat{(rials containing the 
representation; . 
· B. All materials that were relied upon in disseminating the 
representation; and 

C. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question the representation, or the basis relied upon for the 
representation, including complaints and other communications with 
consumers or with governmental or consumer protection 
organizations. 

VI. 

It is further ordered, That respondent Syncronys Softcorp and its 
successors and assigns shall deliver a copy of this order to all' current . 
and future principals, officers, directors, and managers, and to all 
current and future employees, agents, and representatives having 
·responsibilities with respect to the subject matter of this order, and 
shall secure from each such person a signed and dated statement 
acknowledging receipt of the order. Respondent Syncronys Softcorp 
and its successors and assigns shall deliver this order to current 
personnel within thirty (30) days after the date of service of this 
order, and to future personnel within thirty (30) days after the person 
assumes such position or responsibilities. 

VII. 

It is further ordered, That respondent Syncronys Softcorp and its 
successors.and assigns shall notify the Commission at least thirty (30) 
days prior to any change in the corporation that may affect 
compliangy obligations arising under this order, including but not 
limited to a dissolution, assignment, sale, merger, or ,other action that 
would result in the emergence of a successor corporation; the creation 
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or dissolution of a subsidiary, parent, or affiliate that engages in any 
acts or practices subject to this order; the proposed filing of a 
bankruptcy petition; or a change in the corporate name or address. 
Provided, however, that, with respect to any proposed change in the 
corporation about which respondents learn less than thirty (30) days 
prior to the date such action is to take place, respondents shall notify 
the Commission as soon as_ is practicable after obtaining such 
knowledge. All notices required by this Part shall be sent by certified 
mail to the Associate Director, Division of Enforcement, Bureau of 
Consumer Protection, Federal Trade Commission, Washington, D.C. 

VIII. 

It is further ordered, That respondents Rainer Poertner, Daniel G. 
Taylor, and Wendell Brown, for a period of five (5) years after the 
date of issuance of this order, shall each notify the Commission of the 
discontinuance of his current business or employment, or of his 
affiliation with any company engaged in the manufacturing, labeling, 
advertising, promotion, offering for sale, sale, or distribution of any 
product intended to improve the performance of any computer in or 
affecting commerce. The notice shall include respondent's new 
business address and telephone number and a description of the 
nature of the business or employment and his duties . and 
responsibilities. All notices required by this Part shall be sent by 
certified mail to the Associate Director, Division of Enforcement, 
Bureau of Consumer Protection, Federal Trade Commission, 
Washington, D.C. 

IX . 

It is further ordered, That respondents shall, within sixty ( 60) 
days after the date of service of this order, and at such other times as 
the Federal Trade Commission may require, file with the Commission 
a report, in writing, setting forth in detail the manner and form i~ 
which they have complied with this order. 

X. 

This order will termi1_1ate on October 7, 2016, or twenty (20) years 
from the most recent date that the United States or the Federal Trade 
Commission files a complaint (with or without an accompanying 
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consent decree) in federal court alleging any violation of the order, 
whichever comes later; provided, however, that the filing of such a 
complaint will not affect the duration of: 

A. Any Part in this order that terminates in less than twenty (20) 
years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this Part. 

Provided, further, that if such complaint is dismissed or a federal 
court rules that the respondent did not violate any provision of the 
order, and the dismissal or ruling is either not appealed or upheld on 
appeal, then the order will terminate according to this Part as though 
the complaint had never been filed, except that the order will not 
terminate between the date such complaint is filed and the later of the 
deadline for appealing such dismissal or ruling and the date such 
dismissal or ruling is upheld ort appeal. 



I 
:I 

310 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T.C. 

IN THE MA TIER OF 

FRESENIUS AG, ET AL. 

CONSENT ORDER, ETC. , IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3 689. Complaint, Oct. 15, 1996--Decision, Oct. 15, 1996 

This consent order requires, among other thir1gs, the California-based subsidiary 
of Fresenius AG to divest its Lewisberry, Pennsylvania hemodialysis 
concentrate production facility to Di-Chem, Inc., of Maple Grove, Minnesota, 
or to another Commission-approved acquirer, if the Di-Chem deal falls 
through. 

• Appearances 

For the Commission: Howard Morse, Steven Wilensky and 
William Baer.' 

For the respondents: David Beddow and Richard Parker, 
O'Melveny & Myers, Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
and of the Clayton Act, and by virtue of the authority vested in it by 
said Acts, the Federal Trade Commission, having reason to believe 
that . Fresenius AG, the parent company of Fresenius USA, Inc. 
(collectively "Fresenius"), has entered into an Agreement and Plan of 
Reorganization with W.R. Grace & Co. ("Grace") whereby Fresenius 
will acquire from Grace the businesses comprising National Medical 
Care, Inc. ("NMC"), and that such acquisition, ·if consummated, 
would violate Section 7 of the Clayton Act, as amended, 15 U.S.C. 
18, and Section 5 of the Federal Trade Commission Act, as amended, 
15 U.S.C. 45, and having reason to believe that Fresenius has entered 
into such agreement in restraint of trade in violation of Section 5 of 
the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges as 
follows: · 
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I. THE RESPONDENTS 

1. Respondent Fresenius AG is a corporation organized, existing 
and doing business under and by virtue of the laws of Germany with 
its office and principal place of business located at Borkenberg 14, 
61440 OberurseVTs, Bad Homburg, Germany. 

2. Respondent Fresenius USA, Inc. is a corporation organized, 
. existing and doing business under and by virtue of the laws of 
Massachusetts with its principal place of business located at 2637 
Shadelands Drive, Walnut Creek, California. 

3. At all times relevant herein, the respondents (collectively 
"Fresenius") have been, and are now, engaged in commerce as 
"commerce" is defmed in Section 4 of the Federal Trade Commission 
Act (15 U.S.C. 44) and Section 1 of the Clayton Act (15 U.S.C. 12), 
and are corporations whose business is in or affecting commerce as 
defined in Section 4 of the Federal Trade Commission Act (15 U.S.C. 
44). 

II. THE PROPOSED ACQUISITION 

4. On or about February 24, 1996, Fresenius and Grace executed 
an Agreement and Plan ~[Reorganization-in which Fresenius would 
acquire the = assets and businesses comprising Grace's NMC 
subsidiary. 

5. Fresenius and NMC are substantial direct competitors in the 
United States market for hemodialysis concentrate. 

III. THE RELEVANT ~INE OF COMMERCE 

6. One relevant line of commerce within which to analyze the 
effects of the acquisition is the United States market for hemodialysis 
concentrate. Hemodialysis concentrate is a bicarbonate solution used 
in hemodialysis treatment of End Stage Renal Disease to carry waste 
materials from the patient's blood during the treatment. 

7. Hemodialysis concentrate is a necessary product for 
hemodialysis treatment with no available substitute. The cost of the 
hemodialysis concentrate acco.unts for a small portion of the cost of 
hemodialysis tr~atment. 

8. Imports ofhemodialysis concentrate into the United States are 
rare. The potential for significant imports is constrained by the fact 
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that most concentrate is ~hipped in an aqueous solution, making 
shipping costs very high relative to the value of the product. 

9. Total sales ofhemodi~lysis concentrate in the United States are 
approximately $50 million. 

IV. MARKET CONCENTRATION 

10. Fresenius and NMC are two of a small number of producers 
ofhemodialysis concentrate in the United States. NMC is the leading 
producer. The other producers include CGH Medical, Minn-Tech 
Corporation, Rockwell Medical and Dana Laboratories. After the 
acquisition, Fresenius would have a market share of hemodialysis 
concentrate sales of over 50 percent in the United States. 

11 . The United States ·market for hemodialysis concentrate is 
highly concentrated as measured by the Herfindahl-Hirschmann 
Index ("HHI"). On the basis of capacity, the proposed acquisition 
would increase concentration, as measured by the HHI, by over 1250 
points, to over 3100. On the basis of sales, the proposed acquisition 
would increase concentration, as measured by the HHI, by over 950 
points, to over 3000. 

V. CONDITIONS OF ENTRY 

12. Entry into the hemodialysis concentrate market would not be 
likely to deter or offset reductions in competition resulting from the 
acquisition. 

13. In addition to obtaining FDA.approval, a new entrant would 
need to obtain a relatively high volume of sales in order to have cost
competitive production, and to support the costs of product testing. 
The need to capture a large market share makes the success of new 
entry less likely, and acts as a deterrent to entry. Most of the 
investment in production would likely be sunk in the event that entry 
were unsuccessful. 

14. The likelihood of new entry is also reduced by the fact that a 
significant proportion of the dialysis clinics that use hemodialysis 
concentrate, including NMC, also produce the concentrate, and 
therefore are unlikely to purchase from a new entrant. Vertically 
integrated firms account for approximately a third of patients 
receiving hemodialysis treatment. 

15. Moreover, a new entrant into hemodialysis concentrate would 
need to have an effective distribution system. However, there are only 
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a few large full-line distributors ofhemodialysis products, the largest 
of which (Fresenius, NMC, and CGH Medical) already produce 
hemodialysis concentrate. 

VI. EFFECTS OF THE ACQUISITION 

16. The acquisition of NMC by Fresenius may substantially 
lessen competition in the United States market for hemodialysis 
concentrate because, among other things: 

a. It will eliminate substantial head-to-head competition between 
NMC and Fresenius; 

b. It will increase concentration substantially in a highly 
concentrated market; 

c. It will increase the likelihood of coordinated interaction among 
producers of hemodialysis concentrate; 

d. Company documents project that the increased "consolidation" 
of suppliers will likely lead to "price stabilization;" and 

e. It will likely result in increased prices for hemodialysis 
concentrate. 

VII. VIOLATIONS CHARGED 

17. The acquisition agreement between Fresenius and NMC 
described in paragraph four violates Section 5 of the Federa1 Trade 
Commission Act, as amended, 15 U.S.C. 45. 

18. The proposed acquisition of NMC by Fresenius would, if 
consummated, violate Section 7 of the Clayton Act, as amended, 15 
U .S.C. 18, and Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 

Commissioner Starek dissenting. 

DECISION AND ORDER 

The Federal Trade Commission ("the Commission"), having 
initiated an investigation of the proposed acquisition by Fresenius 
AG, the parent company of Fresenius USA, Inc. (collectively 
"Fresenius" or "respondents"), of National Medical Care, Inc. from 
W.R. Grace & Co., which acquisition is more fully described at 
paragraph I.D. below, and Fresenius having been furnished with a 
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copy of a draft complaint that the Bureau of Competition has 
presented to the Commission for its consideration and which, if 
issued by the Commission, would charge Fresenius with violations of 
the Clayton Act and the Federal Trade Commi~sion Act; ancl 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated ~s alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Acts, and that complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, makes the 
following jurisdictional findings and enters the following order: 

1.. Respondent Fresenius AG is a corporation organized, existing 
and doing business under and by virtue of the laws of Germany, with 
its office and principal place of business located at Borkenberg 14, 
61440 Oberursel/Ts, Bad Homburg, Germany. 

2. Respondent Fresenius USA, Inc. is a corporation organized, 
. existing and doing business under and by virtue of the laws of 
Massachusetts with its principal place of business located at 2637 
Shadelands Drive, Walnut Creek, California. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 
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A. "Respondents" or "Fresenius" means Fresenius AG and 
Fresenius USA, Inc., their directors, officers, employees, agents and 
representatives, their predecessors, successors, and assigns; their 
subsidiaries, divisions, and groups and affiliates controlled by 
Fresenius, and the respective directors, officers, employees, agents, 
representatives, successors and assigns of each; their domestic and 

· foreign parents, and the subsidiaries, divisions, and groups and 
affiliates controlled by any other domestic or foreign parent, and the 
respective directors, officers, employees, agents, representatives, 
successors and assigns of each. 

B . "NMC" means National Medical Care, Inc., its directors, 
officers, employees, agents and representatives, its predecessors, 
successors, and assigns; its subsidiaries, divisions, and groups and 
affiliates controlled by NMC~ and the respective directors, officers, 
emptoyees, agents, representatives, successors and assigns of each; 
its domestic and foreign parents, including W.R. Grace & Co., and 
the subsidiaries, divisions, and groups and affiliates controlled by any 
other domestic or foreign parent, and the respective directors, 
officers, employees, agents, representatives, successors and assigns 
of each. 

C. "Commission" means the Federal Trade Commission. 
D.' "NMC acquisition" means the acquisition by Fresenius AG of 

NMC that is the subject of an Agreement and Plan of Reorganization 
entered into on or about February 4, 1996. 

E. "Hemodialysis concentrate" means the acid portion of the 
dialysate solution used in hemodialysis treatment of End Stage Renal 
Disease to carry waste materials from the patient's blood during the 
treatment. 

F. ''Assets and businesses" means assets, properties, businesses, 
and goodwill, tangible and-intangible, including, without limitation, 
the following: 

1. All plant facilities, machinery, fixtures, equipment, vehicles, 
transportation and storage facilities, furniture, tools, supplies, stores, 
spare parts, and other tangible personal property; 

2. All customer lists, vendor lists, catalogs, sales promotion 
literature, advertising materials, research materials, technical 
information, dedicated management information systems, information 
contained in management information systems, rights to software, . 
trademarks, patents and patent rights, inventions, trade secrets, 
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technology, .know-how, ongoing research and development, 
specifications, designs, drawings, processes and quality control data; 

. 3. Raw material and finished product inventories and · goods in 
process; 

4. All right, title and interest in and to·real property, together with 
appurtenances, licenses, and permits; 

5. All right, title, and interest in and to the contracts entered into 
in the ordinary course of business with customers (other than 
contracts in which hemodialysis concentrate is sold as part of a 
package of products), suppliers, sales representatives, distributors, 
agents, personal property lessors, personal property lessees, licensors, 
licensees, consignors and consignees; . 

6. All rights under warranties and guarantees, express or implied; 
7. All separately maintained, as well as relevant portions of not 

s-eparately maintained, books, records and files; and 
8. All items of prepaid expense. 

G. "Hemodialysis business to be divested" means the Fresenius 
Lewisberry, Pennsylvania Hemodialysis Manufacturing F~cility, and 
any additional Fresenius hemodialysis concentrate assets and 
businesses (as defined) as are necessary to assure the viability and 
competitiveness of the hemodialysis business to be divested in the 
manufacture, marketing or distribution of hemodialysis concentrate. 

H. "Viability and competitiveness" means that the hemodialysis 
concentrate business to be divested is capable of functioning 
independently and competitively in the hemodialysis concentrate 
business in substantially the same manner achieved by Fresenius prior 
to thy divestiture. 

II. 

It is further ordered, That: 

A. Respondents shall, absolutely and in good faith, divest the 
hemodialysis business to be divested to Di-Chem, Inc. ("Di-Chem"), 
within 10 business days of either (i) the date this order is made final, 
or {ii) the closing of the NMC Acquisition, whichever is later, 
pursuant to and in accordance with the May 17, 1996 agreement · 
between Fresenius USA, Inc. and Di-Chem ("Divestiture 
Agreement"). If the terms of such Divestiture Agreement are changed 
or Sl;lpplemented in any way, notice .of such changes or 
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supplementations must be provided to the-Commission, and any 
material changes or supplementations may be made only with the 
prior approval of the Commission. In the event that the Divestiture 
Agreement is terminated through no fault of respondents, respondents 
shall divest the hemodialysis business to be divested within four (4) 
months of either (i) the date this order is made fmal, or (ii) the closing 
of the NMC Acquisition, whichever is later, and respondents shall 
also effect such additional arrangements so as to assure the viability 
and competitiveness of the hemodialysis business to be divested. 
Respondents shall divest the hemodialysis business to be divested to 
an acquirer .that receives the prior approval of the Commission and 
only in a manner that receives the prior approval of the Commission. 
The purpose of the divestiture is to enable the acquirer to compete in 
the manufacture and sale of hemodialysis concentrate in the United 
States and to remedy the lessening of competition resulting from the 
NMC Acquisition as alleged in the Commission's complaint. 

B. Pending divestiture of the hemodialysis business to be 
divested, respondents shall take such actions as are necessary to 
maintain the marketability, viability and competitiveness of the 
hemodialysis business to be divested, including, but not limited to, 
taking necessary steps to ensure that the Lewisberry plant is capable 
of, and has been approved for, commercial production, and to prevent 
destruction, removal, wasting, deterioration or impairment of the 
hemodialysis business to be divested, other than ordinary wear and 
tear. 

III. 

It is further ordered, That: 

A. If respondents have not divested the hemodialysis business to 
be divested within four ( 4) months of either (i) the date this order 
becomes final, or (ii) the closing of the NMC Acquisition, whichever 
is later, the Commission may appoint a trustee to divest the 
hemodialysis business to be divested pursuant to paragraph II of this 
order. In the ·event that the Commission or the Attorney General 
brings an action pursuant to Section 5(1) of the Federal Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by the 
Commission, respondents shall consent to the appointment of a 
trustee in sue~ action. Neither the appointment of a trustee nor a 
decision not to appoint a trustee under this paragraph shall preclude 
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the Commission or the Attorney General from seeking civil penalties 
or any othe~ relief available to it, including a court-appointed trustee, 
pursuant to Section 5(1) of the Federal Trade Commission Act, or any 
other statute enforced by the Commission, for any failure by the 
respondents to comply with this order. The Commission shall select 
the trustee qnder this paragraph, subject to the consent of 
!:_espondents, which consent shall not be unreasonably withheld. The 
trustee shall be a person with experience and expertise in acquisitions, 
divestitures, and licensing. If respondents have not opposed, in 
writing, including the reasons for opposing,. the selection of any 
proposed trustee within ten (10) days after notice by the staff of the 
Commission to respondents of the identity of any proposed trustee, 
respondents shall be deemed to have consented to the selection of the 
propo_sed trustee . 

. -B. If a trustee is appointed by the Commission or a court pursuant 
to paragraph liLA of this order, respondents shall consent to the 
following terms and conditions regarding the trustee's powers, duties, 
authority, and responsibilities : 

1. Subject to the prior approval of the Commission and consistent 
with the provisions of paragraph II of this order, the trustee shall have 
the exclusive power and authority to divest the hemodialysis business 
to be divested. 

2. Within ten (1 0) days after the appointment of the trustee, 
respondents shall execute a trust agreement that, subject to the prior 
approval of the Commission, and in the case of a court-appointed 
trustee, of the court, transfers to the trustee all rights and powers 
necessary to permit the trustee to effect the divestiture required by 
this order. 

3. The trustee shall have twelve (12) months from the date the 
trust agreement described in this paragraph III.B is approved by the 
~ommission to accomplish the divestiture of the h~modialysis 
business to be divested, which shall be subject to the prior approval 
of the Commission . .lf, however, at the end of this twelve (12) month 
period, the trustee has submitted a plan of divestiture or believes that 
divestiture can be achieved within a reasonable time, the divestiture 
period may be extended by the Commission, or, in the case of a court
appointed trus.tee, by the court. 

4. The trustee shall have full and complete access to the 
personnel, books, records and facilities related to the hemodialysis 
business to be divested and to any other relevant information as the 
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trustee may reasonably request. Respondents · shall develop such 
financial or other information as the trustee may reasonably request 
and shall cqoperate with the trustee. Respondents shall take no action 
to interfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by respondents shall 
extend the time for divestiture under this paragraph in an amount 
equal to the delay, as-determined by the Commission or, for a court-
appointed trustee, by the court. · 

5. The trustee shall us~ his or her best efforts to negotiate the most 
favorable price and terms available in each contract that is ·submitted 
to . the Commission, subject to respondents' absolute and 
unconditional obligation to divest at · no minimum price. The 
divestiture shall be made in the manner and to an acquirer as set out 
in paragraph II of this order; provided however, if the trustee receives 
bona fide offers from more than one acquiring entity, and if the 
Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities 
selected by respondents from among those approved by the 
Commission. 

6. The trustee shall serve without bond or other security at the 
cost and expense of respondents, and on such reasonable and 
customary terms and conditions as the· Commission or a court may 
set. The trustee shall have the authority to employ, at the cost and 
expense of respondents, such consultants, accountants, attorneys, 
investment bankers, business brokers, appraisers, and other 
representatives a:nd assistants as are reasonably necessary to carry out 
the trustee's duties and responsibilities. The trustee shall account for 
all monies -derived froni the divestiture and all expenses incurred. 
After approval by the Commission and, in the case of a court
appointed trustee, by the court, of the account of the trustee, including 
fees for his or her services, all remaining monies shail be paid at the 
direction of the respondents, and the trustee's power shall be 
terminated. The trustee's compensation shall be based at least in 
significant part on a commission arrangement contingent on the 
trustee's divesting the hemodialysis business ·to be divested. 

7. Respondents shall indemnify the trustee and hold the trustee 
.harmless against any losses, claims, damages, liabilities, ot expenses 
arising out of, or in connection with, the performance of the duties of 
the trustee, including all reasonable fees of counsel and other 
expenses incurred in connection with the preparation for, or defense 
of any claim, whether or not resulting in any liability, except to the 
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extent. that such liabilities, losses, damages, claims, or expenses result 
from misfeasance, gross negligence, willful or wanton acts, or bad 
faith by the trustee. 

8. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided . in 
paragraph III. A of this order. . 

9. The Commission or, in the case of a court~appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issu·e such additional orders or directions as may be necess~ry or 
appropriate to accomplish the divestiture required by this order. 

10. The trustee shall have no-obligation or authority to operate or 
maintain the hemodialysis business to be divested. . 

11. The trustee shall report in writing to respondents and the 
Commission every thirty (30) days concerning efforts to accomplish 
the divestiture. 

IV. 

It is further ordered, That: 

A. Within twenty (20) days after the date this qrder becomes fmal 
and every thirty (30) days thereafter until respondents have fully 
complied with the provisions of paragraphs II and III of this order, 
respondents shall submit to the Commission a verified written report 
setting forth in detail the manner and form in which they intend to 
comply, are complying, and have complied with . this order. 
Respondents shall include in. their compliance reports, among other 
things that are required from time to time, a full description of the 
efforts being made to comply with paragraph II of the order, 
including a description of all substantive contacts or negotiations for 
the divestiture and the identity of all parties contacted. Respondents 
shall include in their compliance reports copies of all written 
communications to and from such parties, all internal memoranda, 
and all reports and recommendations concerning Clivestiture. 

V. 

. . 
It is further. ordered, That, for a period of ten (1 0) years from the 

date this order becomes final, respondents shall cease and desist from 
acquiring, without Prior-Notification to the Commission (as defiried 

. ' . 
below), directly or indirectly, through subsidiaries or otherwise, any 
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assets for manufacturing hemodialysis concentrate or any 
hemodialysis concentrate manufacturing facility, that have been 
employed in hemodialysis concentrate m·anufacturing in the United 
States within one (1) year of the date of an offer by Fresenius to 
purchase th~ assets, or any interest in a hemodialysis concentrate 
manufacturing facility in the United States, or any interest in any 
individual, firm, partnership, corporation or other le-gal or business 
entity that directly or indirectly owns or operates · a hemodialysis 
concentrate manufacturing facility in the United States. Provided, 
however, that this paragraph V shall not be deemed to requjre Prior 
Notification to the Commission for (i) the construction of new 
facilities by Fresenius, (ii) the acquisition· of new or used equipment 
in the ordinary course of business from a person other than the 
acquirer of the hemodialysis business to be divested, or any other 
present producer of hemodialysis concentrate; or (iii) the purchase or 
lease by Fresenius of a facility that has not been operated as a 
hemodialysis concentrate manufacturing facility at any time during 
the year immediately prior to the purchase or lease by Fresenius. 

"Prior Notification to the Commission" required by paragraph V 
shall be given on the Notification and Report Form set forth in the 
Appendix to Part 803 ofTitle 16 of the Code ofFederal Regulations, 
as amended (hereinafter referred to as "the Notification Form"), and 
shall be prepared and transmitted in accordance with the requirements 
of that part, except that no filing fee will be required for any such 
notification, notification shall be filed with the Secretary of the 
Commission, notification need not be made to the United States 
Department of Justice, and notification is required only of Fresenius 
and not of any other party to the_transaction. Fresenius shall provide 
the Notification Form to· the Commission at least thirty (30) days 
prior to consummating any such transaction (hereinafter referred to 
as the "first waiting period"). If, within the first waiting period, 
representatives of the Commission make a written request for 
additional ·information, Fresenius shall not consummate the 
transaction until twenty (20) days after substantially complying with 
such request for additional · information. Early termination of the 
waiting periods in this paragraph may be requested and, where 
appropriate, granted by letter from the Bureau of Competition. 
Notwithstanding, Fresenius shall not be required to provide Prior 
Notification to the Commission pursuant to this order for a 
transaction for which notification is required to be made, and has 
been made, pursuant to Section-? A of the Clayton Act, 15 .U.S. C. 18a. 

. : . 
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VI. 

It is further ordered, That until the obligations set forth in 
paragraphs II, ill and V are met, respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the coqjorate respondents such as dissolution, assignment, sale 
resulting in the emergence of a successor corporation, or the creation 
or dissolution of subsidiaries or any other change in-the corporations 
that may affect compliance obligations arising out of the order. 

VII. 

It is further ordered, That respondents, for the purpose of 
determining or securing compliance with this order, and subject to 
any legally recognized privilege, upon written request and on five 
days notice to respondents, shall permit any duly authorized 
representative( s) of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondents relating to any matters contained in 
this order; and 

B. Without restraint or interference from respondents, to 
interview respondents' officers, directors, or employees,· who may 
have counsel present, regarding such matters. 

Commissioner Starek dissenting. 

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

) 

There were no public comments on the consent agreement in this 
matter, and I am not aware of any other information that has come to 
the Commission's attention since its acceptance of that agreement that 
would persuade me to join in its decision to issue the complaint and 
final order in this matter. The evidence accumulated in the 
investigation was not sufficient to give rise to reason to believe that 
respondents' acquisition of National Medical Care, Inc. ("NMC") 
from W.R. Grace & Co. is likely to lessen competition substantially 
in a United States market for hemodialysis concentrate ("HD 
concentrate"). 
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HD concentrate consists of various salts (sodium chloride, 
magnesium chloride, calcium chloride, and potassium chloride) and 
dextrose in purified water, with sodium .bicarbonate (i.e., baking 
soda) added at a later stage. Because this easily formulated mixture 
does not enter the body and therefore is not a "drug" for purposes of 
Food and Drug Administration ("FDA") regulation, the FDA applies 
to HD concentrate the somewhat more lenient regulations applicable 
to medical devices. Regulatory delay thus does not ·significantly 
constrain entry by new firms or expansion by incumbents. 

The investigation revealed that various producers of HD 
concentrate -- including Fresenius itself-- entered quickly and easily 
into the manufacture of the product, and some stated that they could 
inexpensively increase their capacity to make HD concentrate by as 
much as 60 percent within 30 days, without substantial investment or 
the need for add!tional FDA approval. 1 The~e indicia of cheap and 
simple entry and expansion may explain why the delivered price of 
HD concentrate has fallen continuously since the product first became 
available.2 

Thus, any assessment of this acquisition's potential to increase 
concentration in the market for HD concentrate -- and in tum make 
likelier an exercise of market power -:-- must take into account several 
strongly mitigating factors, including approximately 40 perce~t 
current excess capacity, the aforementioned ability of manufacturers 
to expand capacity speedily and at minimal cost, and the evident 
ability of customers (hemodialysis clinics) to integrate into the 
manufacture of HD concentrate in the event concentrate producers 
behave anticompetitively. Certain customers that speculated that the 
acquisition might lead to higher prices for HD concentrate appear to 
have been unaware of current plans for significant entry or capacity 
expansion by firms other than Fresenius and NMC. Moreover, other 
customer complaints seem to have been motivated by a fear that the 
vertical integration of Fresenius (a manufacturer of kidney dialysis 
products) and NMC (an operator of hemodialysis treatment centers, 

/ 

1 
Given the contrast between the time required for entry in the United States and that required 

in Germany, it is perhaps unsurprising that the latter nation's Bundeskartellamt concluded that 
Fresenius' acquisition of a competitor in HD concentrate would have anticornpetitive effects. Entry into 
the German HD concentrate business apparently takes three to five years. In the United States, entry 
requires around nine months. 

2 
It is difficult to accept the proposition that "[m]ost of the investment in production would likely 

be sunk in the event that entry were unsuccessful" (complaint, 'II 13). The equipment used in the 
manufacture of HD concentrate appears to be adaptable to alternate uses, and indeed the investigation 
in this case turned up evidence of firms planning to convert some HD concentrate facil-ities to other 
purposes. 
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among its other businesses) could make the merged firm a stronger 
competitor in dialysis treatment. 

As I said several months ago, it is always tempting to accept the 
"bird in the hand" represented by a consent agreement proffered in the 
early stages of an investigation, such as the one entered into 
(apparently without significant resistance) by Fresenius. 
Nevertheless, when the evidence on entry, expansion, and the absence 
of anti competitive effects is as clear as in this case, the issuance of a 
consent order is unwarranted. 

I therefore dissent. 
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MODIFYING ORDER IN REGARD TO.ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 
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Docket C-3092. Consent Order, July 2, 1982--Modifying Order, Oct. 24, 1996 

This order reopens a 1982 consent order -- that prohibited the New Jersey 
manufacturer from attempting to fix the resale prices for its products, and from 
restricting the lawful use of its trademarks and brand names -- and this order 
modifies the consent order by pe1mitting Onkyo to impose lawful price 
restrictive cooperative advertising programs and to unilaterally terminate a 
dealer for failing to adhere to previously announced resale prices. 

ORDER GRANTING IN PART AND DENYING IN PART REQUEST 
TO REOPEN AND MODIFY ORDER ISSUED JULY 2, 1982 

On April23, 1996, Onkyo U.S.A. Corporation ("Onkyo"), filed 
its "Petition to Reopen Proceedings and Modify Consent Order" 
("Petition") in Docket No. C-3092, pursuant to Section 5(b) of the 
Federal Trade Commission Act, 15 U.S. C. 45(b), and Section 2.51 of 
the Commission's Rules ofPractice, 16 CFR 2.51 ("Rules"). Onkyo 
asks the Commission to reopen and modify the consent order issued 
by the Commission on July 2, 1982, in Onkyo USA. Corporation, 
100 FTC 59 (1982) ("order"). 

Among other things, Onkyo asks the Commission to modify the 
order by adding provisions stating that the order will not be construed 

t 

to prohibit Onkyo (1) from implementing lawful price restrictive 
cooperative advertising programs; and (2) from announcing resale 
prices in advance and unilaterally refusing to deal with or terminating 
dealers who fail to adhere to such resale prices. Onkyo also asks the 
Commission to .eliminate or modify several order provisions. These 
provisions either limit Onkyo's ability to impose restrictions on its 
dealers' advertised prices in connection with the sale of its home 
audio products or limit its ability unilaterally to terminate a dealer for 
failure to adhere to previously announced resale prices. In addition, 
Onkyo requests the Commission to set aside the requirement that it 
furnish a copy of the order to certain employees and that the 
Commission terminate the order twenty years after the date it was 
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issued. 1 Onkyo maintains that reopening and modification is 
warranted by changes in the law and is in the public interest. Onkyo's 
Petition was placed on the public record for thirty days. No comments 
were received. 

Onkyo has shown that it is in the public interest to reopen and 
modify the order. Onkyo's inability to condition advertising 
allowances on advertised price and unilaterally to announce pricing 
restrictions to its dealers has harmed its ability to market its products 
consistent with a marketing strategy that emphasizes knowledgeable 
sales personnel, attractive showrooms and "quality over price."2 

Consequently, Onkyo cannot operate its business as effectively as its 
competitors and is thus competitively disadvantaged in a manner that 
was not contemplated when the order was issued by the Commission. 
Onkyo has demonstrated that the modifications the Commission has 
determined to implement would enable it to use what Onkyo 
considers the most efficient and cost effective marketing ~trategy with 
respect to its products and would put Onkyo on an equal basis with 
its competitors.3 Permitting Onkyo unilaterally to terminate a dealer 
for failure to adhere to previously announced resale prices is also 
cons1stent with prior order modifications and would permit Onkyo to 
engage in conduct that is lawful under the Colgate doctrine and would 
give Onkyo greater control over its dealer network. See United States 
v. Colgate Co., 250 U.S. 300 (1919). The order, as modified, will 
continue to prohibit unlawful resale price maintenance. 

In light of the recent civil penalty action and settlement against 
Onkyo arising out of several alleged order violations, the 
Commission has determined, as discussed below, to deny Onkyo's 
requests (1) that the Commission set aside the provision requiring 
Onkyo to furnish a copy of the order to certain of its employees ahd 
(2) that the Commission allow the order to sunset after twenty years 

_ pursuant to Section 3.72(b )(3)(i) of the Rules. 

1 
On July 25, 1995, the Commission filed a civil penalty action and settlement against Onkyo 

arising out of several alleged order violations. Consequently, the Onkyo order would now remain in 
effect for twenty years from the date the complaint alleging Onkyo's order violations was filed, 
pursuant to Section 3.72(b)(3)(ii) of the Rules. In its Petition, Onkyo requests that the Commission 
exercise its discretion to provide for termination of the order consistent with Section 3.72(b)(3)(i) of 
the Rules, which provides that existing orders would automatically terminate twenty years from the 
date that the order was issued. 

2 0 0 3 Pet1 t10n at . 
3 

The Commission recently reopened and mad~ si~ilar modifications to orders in Interco 
Incorporated, et al., Docket No. C-2929 (March 27, 1995), and Pendleton Woolen Mills, Inc., Docket 
No. C-2985 (September 30, 1996). Likewise, the Commission modified the orders in U.S. Pioneer 
Electronics Corp., Docket No. C-2755 (Apri l 8, 1992) and The Magnavox Co., Docket No. 8822 
(March 12, 1990) . . 
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I. STANDARD FOR REOPENING A FINAL ORDER OF THE COMMISSION 

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. 
45(b ), provides that the Commission shall reopen an order to consider 
whether it should be modified if the respondent "makes a satisfactory 
showing that changed conditions of law or fact" so . require. A 
satisfactory showing sufficient to require reopening is made when a 
request to reopen identifies significant changes in circumstances and 
shows that the changes eliminate the need for the order or make 
continued application of it inequitable or harmful to competition. S. 
Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes 
or changes causing unfair disadvantage); see Louisiana-Pacific Corp., 
Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4 
(unpublished) ("Hart Letter").4 

· 

"Section 5(b) also provides that the Commission may modify ·an 
order when, although changed circumstances would not require 
reopening, the Commission determines that the public interest so 
requires. Respondents are therefore invited in pe~itions to reopen to 
show how the public interest warrants the requested modification. 
Hart Letter at 5; 16 CFR 2.51. In such a case, the respondent must 
demonstrate as a threshold matter some affirmative need to modify 
the order. Darrion Corp., Docket No. C-2916, Letter to Joel E. 

· Hoffman, Esq. (March 29, 1983), at 2 (unpublished) ("Damon 
Letter"). For example, it may be in the public interest to modify an 
order "to relieve any impediment to effective competition that may 
result from the order." Damon Corp., 101 FTC 689, 692 (1983). 
Once such a showing of need is made, the Commission will balance 
the reasons favoring the requested modification ~gainst any reasons 
not to make the modification. Damon Letter at 2. The Commission 
also will consider whether the particular modification sought is 
appropriate to remedy the identified harm. Damon Letter at 4. 

The language of Section 5(b) plainly anticipates that the burden 
is on the petitioner to make a "satisfactory showing" of changed 
conditions to obtain reopening of the order. The legislative history 
also makes clear that the petitioner has the burden of showing, other 
than by conclusory statements, why an order should be modified. 
The Commission "may properly decline to reopen an order if a 
request is merely conclusory or otherwise fails to set forth specific 
facts demonstrating in detail the nature of the changed conditions and 

4 
See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A 

decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur 
even where the petition itself does not plead facts requiring modification."). 
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the reasons why these changed conditions require the requested 
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess. 
9-10 (1979); see also Rule 2.5l(b) (requiring affidavits it?- support of 
petitions to reopen and modify). If the Commission determines that 
the petitioner has made the necessary showing, the Commission ·must 
reopen the order to consider whether modification is required and, if 
so, the nature and extent of the modification. The Commission is not 
required to reopen the order, however, if the petitioner. fails to meet 
its burden of making the satisfactory showing required by the statUte. 
The petitioner's burden is not a light one in view of the public interest 
in repose and the finality of Commission orders. See Federated 
Department Stores, Inc. v .. Moitie, 425 U.S. 394 (1981) (strong public 
interest considerations support repose and finality). 

II. REOPENING IS IN THE PUBLIC INTEREST 

In support of its Petition, Onkyo states that the relief it seeks is 
required. by changed conditions of law and the public interest. 
Because the Commission has determined that the order should be 
reopened and modified in the public interest, it need not and does not 
consider whether Onkyo has shown changed conditions of law that 
would require reopening the order. 

Onkyo has demonstrated that the order prevents Onkyo, but not 
its competitors, from freely choosing with whom it will deal.5 The 
order, according to Onkyo, also prevents Onkyo from unilaterally 
imposing price-related restrictions on cooperative advertising, a 
practice "freely engaged in by [Onkyo's] competitors. "6 Iq addition, 
Onkyo, unlike its compytitors, is unable to seek and obtaih_ pricing 
information from its dealers with respect to its own and competing 
products,7 nor may it announce in advance suggested resale prices, 
and unilaterally choose to cease dealing with a dealer because of its 

5 
For example, some authorized Onkyo dealers discount Onkyo products by "cutting back on 

display, service and ambience, and by trading on the display and promotion which other dealers 
provide." Affidavit of Theodore W. Green, Vice President, Sales and Marketing, Onkyo U.S.A. 
Corporation (April 18, 1996) ("Green Aff. ") ~ 9. 

6 
Green Aff. ~ 14. 

7 . 
According to Onkyo, "consumers, dealers, and manufacturers are constantly focused on the 

price of their [consumer electronics] products relative to the competition." Green Aff. ~ 6. Onkyo 
_ characterizes the relevant market as highly price competitive and cites, as an example, the rapid decline 

in prices for new products. For example, when first introduced, mini-stereo systems sold for 
approximately $1,000. Within months of their introduction, such systems became available for $400 
or less. !d. 

On kyo states that because of such rapid price changes, "it is vital to [On kyo's and its dealers'] 
success" that Onkyo maintain "regular and effective communication about the competitiveness of our 
pricing and that of our competitors." !d. ~ 7. Onkyo also needs "accurate feedback on market prices 
in order to plan the design and introduction of new products." !d. 
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pricing practices. 8 As a result, Onkyo is a less effective competitor 
because it cannot structure its distribution system to meet the 
demands of the marketplace with respect to its products.9 Onkyo has 
thus shown that it is in the public interest to reopen and modify the 
order. Onkyo claims that it is a less effective competitor because it 
cannot structure its distribution system to meet the demands of the 
marketplace in lawful ways that are available to its competitors. 

Ill. THE ORDER SHOULD BE MODIFIED 

Onkyo requests that the order be modified to permit Onkyo to 
implement price restrictive cooperative advertising programs and 
unilaterally to terminate a reseller that refuses to sell Onkyo products 
at Onkyo's previously announced resale prices. For these purposes, 
Onkyo has requested that the following paragraphs be added to the 
order: 

It is further ordered, That nothing in this order shall be construed 
to prohibit respondent from offering, establishing or maintaining 
cooperative advertising programs under which respondent will pay 
for certain dealer advertising of its products on conditions established 
by respondent, including conditions as to the prices at whic~ 
respondent's products are offered in such dealer advertising. 

It is further ordered, That nothing in this order shall prohibit 
respondent from announcing any resale prices for any products in 
advance and unilaterally refusing to deal with or terminating any 
dealer who fails to advertise, offer for sale or sell such products at the 
announced prices. 

The addition of these provisions would permit Onkyo to impose 
price restrictions on its dealers in connecti_9n with its cooperative 
advertising programs and would restore Onkyo's Colgate doctrine 
rights allowing it unilaterally to terminate a dealer who refuses to 
advertise and sell products at previously published resale prices. 
Mooifying the order in this respect is consistent with the 

8 
For example, Onkyo cannot "readily refuse to deal with discounting retailers and thereby 

support its full-service dealers who educate potential consumers about the features of its products, but 
who frequently lose the ultimate sale to the 'free-riding' retailer who offers the same product at a 
discounted price." Petition at 21. 

9 
For example, unlike many of its competitors, Onkyo is unable to offer its dealers cooperative 

advertising programs that establish minimum advertised price restriction ("MAP") because the order 
may be construed to prohibit such programs. Consequently, Onkyo has been unable to expand its 
dealer base because dealers "are less inclined to carry the On kyo line because [Onkyo) does not have 
a MAP program." Green J\.ff. 1[28. 
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Commission's actions in The Advertising Checking Bureau, Inc., 109 
FTC 146 (1987); The Magnavox Co., 113 FTC 255 (1990); U.S. 
Pioneer Elec. Corp., Trade Reg. Rep. (CCH) ~ 23,172 (1992); 
Clinique Laboratories, Inc., Trade Reg. Rep. (CCH) ~ 23,330 ,(1993); 
Interco Incorporated, et al., Docket No. C-2929, Order Granting in 
Part and Denying in Part Request to Reopen and Modify Order Issued 
September 26, 1978 (March 27, 1995); and Pendleton Woolen Mills, 
Inc., Docket No. C-2985, Order Granting in Part Request to Reopen 
and Modify Order Issued July 31, 1979 (September 30, 1996). 

The approach followed by the Commission in adopting its new 
cooperative advertising policy by setting aside the order in The 
Advertising Checking Bureau and in the subsequent modifications, 
applies to Onkyo's request for a paragraph regarding price restrictive 
cooperative advertising. Without this provision, the ·order prohibits 
price restrictions that Onkyo might want to impose on its dealers in 
connection with cooperative advertising programs it may wish to 
implement. Such restrictions may not necessarily be part of an illegal 
RPM scheme and have now been recognized as reasonable in many 
circumstances. 10 Of course, any cooperati~e advertising program 
implemented by Onkyo as part of an RPM scheme would be per se 
unlawful and would violate the order even if Onkyo's requested 
modification is granted. . 

The proposed second paragraph would permit Onkyo unilaterally 
to terminate a reseller for failure to adhere to previously announced 
prices. This type of conduct is lawful under the Colgate doctrine and 
would allow Onkyo greater control over its retailer network. Under 
the Colgate doctrine, a supplier c.an "announce its resale prices in 
advance and refuse to -deal with those who do not comply."11 The 
requested modification should enable Onkyo to afford some 
protection to Onkyo dealers who . invest in significant pre-sale 
services and promotion and thereby have greater success in attracting 
and retaining these retailers within its distribution netWork. Such 
control would assist Onkyo in implementing its overall marketing 
plans. 

The remainin-g order modificat,ions requested by Onkyo are aimed 
at removing language that is in direct conflict with the proposed 

10 
See, e.g., Business Elec. Corp. v. Sharp Elec. Corp., 485 U.S. 717 (1988) (a vertical restraint 

of trade is not per se illegal unless it includes some arrangement on price or price levels); In re Nissan 
Antitrust Litigation, 577 F.:id 910 (5th Cir. 1978), cert. denied, 439 U.S. 1072 (1979) (agreements that 
withhold cooperative advertising allowances from dealers who advertise discounted prices are analyzed 
under the rule of reason) . 

11 
United States v. Colgate Co., 250 U.S. 300,307 (1919). 
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cooperative advertising and "Colgate rights" provisions. Some of . 
these changes, as discussed below, are appropriate to make the order 
consistent with the two paragraphs the Commission has determined 
to add to the order: · 

1. Onkyo's request to delete the words "directly or indirectly" 
from the order's preamble and from subparagraphs I.l , 1.2, 
an<fl.3. 

In support of this proposed modification, Onkyo states that the 
use of the modifier "indi.rectly" unnecessarily inhibits Onkyo from 
lawful, competitive behavior, "which has had a chilling effect on 
interbnind competition." 12 Onkyo asserts that the prohibition of acts 
that "indirectly" have an unlawful result constitute mere "fencing-in" 
relief that, "[a]fter more than thirteen years, is no longer necessary or 
appropriate". 13 

' . 

Onkyo's request to delete the phrase "directly or indirectly" from 
the order's preamble is denied. This standard language appears in 
virtually all of the Commission's orders, and serves to assure that a 
respondent is not able to do by indirect means what · the order 
prohibits it from doing directly. Moreover, this phrase in the 
preamble ·prevents Onkyo from engaging in conduct that, although 
lawful, could lead to or facilitate an unlawful RPM scheme; for 
example, a threat to terminate dealers for failure to adhere to resale 
prices. Threats to obtain dealer acquiescence in resale prices are 
"plainly relevant and persuasive to a meeting of the minds" that could 
result in· an unlawful agreement to fix resale prices. 14 Onkyo may, 
consistent with the order as modified, announce in advance its 
intention to terminate any dealer who fails to adhere to its previously 
announced resale prices, and it may terminate any such dealer, but "it 
may not threaten a dealer to coerce compliance with or agreement to 
suggested retail prices." 15 Thus, retaining the "directly or indirectly" 
language in the order's preamble will ensure that Onkyo will not be 
able to engage in lawful conduct that could lead to or facilitate 
unlawful conduct. 

Onkyo's request to delete the phrase "directly or indirectly" from 
subparagraphs I.l, 1.2, and 1.3 of the order is granted. The ·preamble 

12 
!d. at 10. 

13 
!d. at 12. . 

14 
See Monsanto v. Spray-Rite Service Corporation, 465 U.S. 752,765 and n.10 (1984); see also 

Lenoxilnc.,111 FTC612,617(1989). . 

~-See In re lnterco Incorporated, eta!., Docket No. C-2929, Order Granting in Part and Denying 
in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10. 
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covers Onkyo's conduct under the order's specific substantive 
provisions and inclusion of the phrase "directly or indirectly" in the 
preamble extends to Onkyo's conduct under those provisions. It is, 
therefore, not necessary to repeat the phrase "directly or indirectly" 
in the order's provisions prohibiting specific conduct. 
1 

2. Onkyo's request to delete the words "advertise, promote," 
from subparagraph I.l of the order. 16 

Onkyo requests that the-words "advertise, promote," be deleted 
from subparagraph I.l of the order to enable Onkyo to implement 
minimum advertised price programs as part of cooperative 
advertising arrangements. 17 Although Onkyo's Petition does not 
expressly discuss the reasons Onkyo believes these words should be 
deleted from the order, 18 presumably, Onkyo is concerned that even 
with the added cooperative advertising provision, the reference to 
advertising in subparagraph_ I.l of the order could be confusing and, 
consequently, could exert a chilling effect on Onkyo's ability to 
implement price-restrictive cooperative advertising and promotional 
programs. 

The language of the cooperative advertising proviso added to the 
order is sufficient to permit Onkyo to implement lawful price 
restrictive cooperative advertising programs. Deleting the words 
"advertise, promote" from subparagraph I.l, however, could be 
construed to allow agreements on advertised prices that go beyond 
such lawful cooperative advertising . programs. Onkyo has not 
requested or shown that it should be permitted to enter such 
agreements outside lawful · cooperative advertising programs. 
Accordingly, the request to delete the words "advertise, promote," 
from subparagraph I.l of the order is denied. 

3. · Onkyo's· request to delete the word "Requesting" from 
subparagraph I.2 and delete subparagraph 1.4 in its entirety.19 

Onkyo states that the prohibition on "requests" is inconsistent 
with Commission's removal ofthe prohibition on the use of suggested 

16 
Petition at 13, 25. Subparagraph I.l pr~hibits Onkyo from: "Fixing, establishing, controlling 

or maintaining, directly or indirectly, the resale price at which any dealer may advertise, P.romote, offer 
for sale or sell any product." 

17 . 
!d. at 13, 25. 

18 
On kyo requests that the words "advertise, promote," be deleted in the context of its discussion 

of wh{. the Commission should add the cooperative advertising provision to the order. 
9 

Subparagraph 1.2 prohibits Onkyo from: "Requesting, requiring or coercing, directly or 
indirectly, any dealer to maintain, adopt or adhere to any resale price." 

Subparagraph 1.4 prohibits Onkyo from: "Requesting or requiring that any dealer refrain from 
or discontinue selling or advertising any product at any resale price." 

In the alternative, Onkyo requests that the words "requesting, or" be deleted from subparagraph 
1.4 of the order and that the w_ords "where such requirement is imposed to fix, maintain, control or 
enforce the resale price at which any product is sold" be added to subparagraph I.4. Petition at 13. 
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.resale prices that was part of the order as originally proposed.20 It also 
argues that deletion of "Requesting" and subparagraph 1.4 in its 
entirety would be consistent with the recent Interco modification. In 
Interco, the Commis.sion deleted a restriction on "suggesting" that a 
reseller refrain from advertising products at a certain resale price.21 

Onkyo's request to delete the word "Requesting" from 
subparagraph 1.2 and to delete subparagraph 1.4 in its entirety, or, in 
the alternative, to delete the words~ "requesting, or" from 
subparagraph 1.4 of the order is denied. Allowing Onkyo to suggest 
resale prices to its dealers does not mean that Onkyo can enter into 
vertical agreements to fix resale prices with its dealers. Such 
agreements are per se unlawful. In lnterco, the Commission modified 
the order to permit the respondent only to suggest prices at which a 
reseller may wish to advertise a product without permitting the 
respondent to require a reseller to advertise products at a specified 
price. 22 Subparagraphs 1.2 and 1.4 of the order, which, among other 
things, bar Onkyo from requesting dealers to adhere to resale prices 
and from requesting dealers to discontinue selling or advertising any 
product at any resale. price, in essence prohibits Onkyo from directly 
or indirectly "inviting" its dealers to participate in a resale price 
maintenance scheme. 23 Requests, or any similar cooperative means 
of accomplishing the maintenance of resale prices fixed by Onkyo, in 
the context of its business relationship with its dealers, are analogous 
to threats to obtain dealer acquiescence in resale prices and thus are 
"plainly relevant and persuasive to a meeting of the minds. "24 

Although cooperation and coordination between Onkyo and its 
dealers "to assure that . their product will reach the consumer 
persuasively and efficiently" is not unlawful/5 cooperation (i.e.: a 
request by Onkyo and acquiescence by the dealer) to maintain resale 
prices clearly is unlawful. The language of the new paragraphs is 
sufficient to permit Onkyo to implement lawful pric.e restrictive 
cooperative advertising programs and makes it clear that Onkyo can 

20 
The Commission stated in this regard that: 

"In prohibiting Onkyo from restricting its dealers' prices, the Commission intends to prohi~Lt only 
those actions that are aimed at maintaining specific resale prices . . .. However, the order does not 
preclude Onkyo from initially selecting its dealers and establishing performance criteria that are 
otherwise reasonable under the antitrust laws." 100 FTC at 61. 

21 . 
See Interco, 5 Trade Reg. Rep. (CCH) ~ 23,791 at 23,541-42. 

nu . 
23 

In Lenox, the Commission denied a request to delete a provision that barred the respondent 
from requesting dealers to report any person who did not observe suggested resale prices. See ·Lenox, 
Inc., 111 FTC 612 (1989). 

24 
Monsanto, 465 U.S. at 765 and n.l 0. 

25 
Id. at 763-64. 
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take any lawful steps with respect to its cu&tomers' pricing practices, 
but leaves in place the core prohibitions prohibiting price fixing. 

4. Onkyo's request to delete subparagraph 1.3.26 

The first part of subparagraph 1.3 of the order is consistent with 
Monsanto and Sharp in which the Court said that vertical agreements 
to fix price are per se unlawful. The first part of subparagraph 1.3, 
which bars Onkyo from "requesting or requiring, directly or 
indirectly, any dealer to report the identity of any otheraealer who 
deviates from any resale price, "27 prohibits Onkyo from inviting its 
dealers to participate in a resale price maintenance scheme. 28 This 
provision does not bar dealers from complaining to Onkyo about 
price cutters. Instead, it bars Onkyo from seeking the dealers' 
participation in policing and maintaining resale prices. 

The second part of subparagraph I.3 prohibits Onkyo from "acting 
on any reports or information so obtained by threatening, 
intimidating, coercing or terminating said dealer. "29 As written, this 
provision applies only when Onkyo solicits and obtains the 
cooperation of its dealers in enforcing compliance with resale prices 
and acts on the information so obtained. 

In addition, temiination of a price cutting dealer is not lawful in 
all circumstances. For example, a manufacturer's threat to refuse to 
deal to obtain compliance with resale prices can evidence an 
invitation to an unlawful agreement on price.30 Nevertheless, as the 
Court explained in Monsanto, dealers "are an important source of 
information for manufacturers," dealer complaints about price cutters 
"arise in the normal course of business and do not indicate illegal 
concerted action" and a manufacturer's termination of a dealer 
following complaints from other dealers would not, by itself, support 
an inference of concerted action.31 To the extent that this second part 
of subparagraph 1.3. may· inhibit Onkyo from legitimate unilateral 
conduct it may cause competitive injury. Because any conduct that 

26 
This provision prohibits Onkyo from: "Requesting or requiring, directly or indirectly, any 

dealer to report the identity of any other dealer who deviates from any resale price; or acting on any 
reports or information sq obtained by threatening, intimidating, coercing or terminating said dealer." 
100 FTC at 63. 

In the alternative, 011kyo requests that the Commission modify this provision to read as follows: 
"Requiring any dealer to report the identity of any other dealer who deviates from any resale price, 
where such requirement is imposed to fix, maintain, control or enforce the resale price at which any 
product is sold." Petition, -Exhibit C. · 

27 
100 FTC at 63. . 

28 
See Monsanto, 465 U.S. at 764 n.9 and 765. 

29 100 FTC at 63. . 
30 . . 

Monsanto, 465 U.S. at 765. 
JI . Id. at 763-64. 
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would be unlawful under this part of subparagraph 1.3 would be 
prohibited by core provisions of the order, the reasons to set aside the 
second part of subparagraph I.3 outweigh any reasons to retain it.32 

5. Onkyo's request to delete subparagraphs 1.5, 1.4 and 1.6 in 
their entirety or, in the alternative, delete the words 
"advertising" and "or advertised" from subparagraphs 1.5, 1.4 
and 1.6.33 

With the addition of the cooperative advertising proviso to the 
order, the references to "advertising" in subparagraphs 1.5, 1.4 and I.6 
of the order are confusing and could, therefore, hinder Onkyo's ability 
to institute a lawful, price-restrictive cooperative advertising program. 
Deleting these words makes clear that Onkyo can impose price 
restrictions on its dealers in connection with·any lawful cooperative 
advertising program. · Price restrictions in cooperative advertising 
programs, standing alone, are not per se unlawful. See Statement of 
Policy Regarding Price Restrictions in Cooperative Advertising 
Programs -- Rescission, 6 Trade Reg. Rep. (CCH) ~ 39,057 (May 21 , 
1987). The request to delete the words "advertising" and "or 
advertised" from subparagraphs 1.5, 1.4 and 1.6 of the order is granted. 

Onkyo's request to delete subparagraph 1.5 in its entirety is 
denied. The prohibition against Onkyo's conducting surveillance 
programs to _determine dealers' resale prices for the purpose of fixing 
such prices should remain in place for the duration of the order. 
Threats to obtain dealer acquiescence in resale prices are "plainly 
relevant and persuasive to a meeting of the minds" that could result 
in an unlawful agreement to fix resale prices.34 Onkyo may, consistent 
with the order, as modified, announce in advance its intention to 
terminate any dealer who fails to adhere to its previously announced 
resale prices, and it may terminate any such dealer; but "it may not 
threaten a dealer to coerce compliance with or agreement to suggested 
retail prices. "35 

-

32 
This recommendation is consistent with the Conunission's detennination to set aside a similar 

order f:rovision in 1989. See Lenox, Inc., 111 FTC 612, 617-1 8 (1989). 
3 

Subparagraphs I.4 and 1.6 are discussed elsewhere. Subparagraph 1.5 prohibits Onkyo from: 
"Conducting any surveillance program to determine whether any dealer is advertising, offering for sale 
or selling any product at any resale price, where such surveillance program is conducted to fix, 
maintain, control or enforce the resale price at which any product is sold or advertised." 100 FTC at 
63. 

34 
See Monsanto Co. v. Spray-Rite Corporation, 465 U.S. 752, 765 and n. lO (1984); see also 

Len·o1 Inc. Ill FTC 612,617 (1989). 
5 

See In re Interco Incorporated, et al., Docket No. C-2929, Order Granting in Part and Denying 
in Part Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10. 
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6. Onkyo's request to delete subparagraph I.6 in its entirety or, 
in the alternative, delete the word "Terminating" from 
subparagraph !.6.36 

Onkyo states that the word "Terminating" in subparagraph I.6 of 
the order is inconsistent with the new Colgate rights proviso and that 
the word "Terminating" has a chilling effect on Onkyo's ability 
unilaterally to terminate a dealer in response to price complaints by 
other dealers.37 

Onkyo's request to delete the word "Terminating" from 
.. subparagraph I.6 of the order is granted. Deleting this word is 
consistent with the Commission's action in Lenox, Inc., 111 FTC 612, 
617-18 & 620 (1989). In Lenox, the Commission modified the order 
by deleting the words "or acting on reports so obtained by refusing or 
threatening to refuse sales to the dealers so reported" from a provision 
barring Lenox from requesting its dealers to report any retailer that 
did not observe the resale prices suggested by Lenox. The conduct 
prohibited by the deleted words in Lenox includes termination of a 
dealer. Likewise, in Pioneer, the Commission deleted the word 
"terminating" from a similar order provision "as [that word] relates 
to advertising," and issued an Order to Show-Cause why the Pioneer 
order should not be "further modified to remove the restriction on 
Pioneer to unilaterally terminate a dealer for not following suggested 
resale prices. "38 Unilateral termination of a dealer for discounting is 
not in itselfunlawful.39 

The request to adopt Onkyo's proposed ·new language for 
subparagraph I.6 is denied. The proposed language is not consistent 
with similar provisions in other orders, and its prohibition on Onkyo's 
"preventing" the sale.of products because of a dealer's deviation from 
any resale price is narrow and vague. The language proposed by 
Onkyo for subparagraph I.6 implicitly would allow Onkyo to 
"restrict" or "limit" (conduct currently expressly prohibited by 
subparagraph I.6) the sale of products because of a dealer's deviation 

36 
Subparagraph 1.6 prohibits Onkyo from: "Terminating, coercing or taking any other action 

to restrict, prevent or limit the sale of any product by any dealer because of the resale price at which 
said dealer has sold or advertised, is selling or advertising, or is suspected of selling or advertising any 
product." I 00 FTC at 63. 

37 
See Monsanto v. Spray-Rite Service Corp., 465 U.S. 752, 763-764 (1984) (Court held that a 

per se unlawful agreement could not be inferred from nothing more than a dealer termination following 
competitors' complaints); Business Electronics Corp. v. Sharp Electronics Corp. , 485 U.S. 717 ( 1988) 
(vertical agreement to terminate a price-cutting dealer is not per se unlawful unless there is also an 
agreement on price or price levels). 

38 
U.S. Pioneer Electronics Corp., Docket No. C-2755, Order Reopeni~g and Modifying Order 

Issued October 24, 1975 (April 8, 1992) at 28-30. 
39 

See Interco Incorporated, Docket No. C-2929, Order Granting in Part and Denying in Part 
Request To Reopen and Modify Order Issued September 26, 1978 (March 27, 1995) at 10. 
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_from resale prices acceptable to Onkyo. Other than the teriTiination of 
t a dealer, subparagraph I.6 involves conduct that if engaged in with 

regard to resale prices could lead to or be used as part of a resale price 
maintenance scheme. Subparagraph 1.6 should be retained as written, 
with the exception of deletion of the word "Terminating." For clarity, 
the words "(other than termination)" should be added to subparagraph' 
I.6 following the word "action." 

7. Onkyo's request to delete subparagraph I.7 in its entirety.40 

In support of its request to delete subparagraph I. 7, Onkyo states 
that to the extent that the law would permit Onkyo to take steps to · 
prevent unauthorized dealers from using its trademarks, "Onkyo 
should be permitted, like its competitors, [to take] appropriate steps 
to prevent such use."41 Onkyo is concerned that unauthorized "free
riding" dealers have created a situation "in which authorized [Onkyo] 
dealers lose interest in carrying Onkyo products because they cannot 
profitably distribute such products. "42 Onkyo asserts that in the 
context of the order's broad definition of the term "dealer,"43 and 
unlike its competitors, it feels constrained in its ability to take action 
against authorized dealers who deviate from Onkyo's performance 
criteria and against dealers who sell Onkyo products but are not 
authorized by Onkyo to do so. According to Onkyo, "[t]rademark law 
itself provides protection for any dealer who lawfully utilizes the 
Onkyo trademark, "44 and dealers who "unlawfully or inappropriately" 
use the Onkyo trademark "and thereby InJUre Onkyo's 
competitiveness in the market or its image and reputation should not 
be shielded by the existing prohibition in the order. "45 

Onkyo's request to delete subparagraph I.7 from the order is 
denied. Given the two new order paragraphs allowing Onkyo to 
employ price restrictive cooperative advertising programs and to 
exercise Colgate rights, subparagraph I. 7 does not prevent Onkyo 
from taking lawful steps to prevent the unlawful use of its trademark 
by authorized and unauthorized Onkyo dealers. Subparagraph I. 7 
prohibits coercion or threats against discounting retailers, which may 

40 
Subparagraph L7 prohibits Onkyo from: "Taking any action to hinder or preclude the lawful 

use by any dealer of respondent's trademarks in conjunction with the sale or advertising of any 
product." 100 FTC at 63. 

41 
!d. at 16. 

42 /d. 
43 

The term "dealer" is defined to mean "any person·: partnership, corporation or firm which sells 
any product in the course of its business." 100 FTC at 63. · 

44 p . . 17 etttton at . 
45 !d. 
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form the basis of per se unlawful resale P!!Ce maintenance 
agreements.46 

A threat by Onkyo, to hinder or preclude a retailer from using the 
Onkyo trademark if the retailer did not stop discounting Onkyo 
products47 could result in an implicit, yet nonetheless per se unlawful, 

_resale price maintenance agreement. Onkyo will continue to be able 
to prevent the unauthorized use of its trademarks by any dealer. Of 
course, this provision also does not prohibit Onkyo from entering into 
and enforcing so-called transshipment bans. 

8. Onkyo's request with respect to its obligations under 
paragraphs II and IV of the order.48 

Onkyo states that these provisions of the order "have outlived 
their usefulness and are inconsistent with more recent FTC consent 
orders. "49 In addition, Onkyo asserts that its competitors are not 
subject to similar obligations and that Onkyo, unlike its competitors, 
incurs "a significant expenditure of employee time and management 
supervision, which cut into Onkyo's profitability"50 in connection 
with its perpetual compliance obligations under paragraphs II and IV 

46
· See, e.g., Isaksen v. Vennont Castings, Inc., 825 F.2d 1159 (7th Cir. 1987) (Posner, J.), cert. 

denied, 486 U.S. 1005 (1988), (manufacturer's threat to mix up a retailer's orders if the retailer did not 
raise P.rices to have resulted in an implicit, yet nonetheless per se unlawful, agreement). 

47 
Similarly, fixing advertised prices, entering into advertised price agreements with dealers, 

sanctioning dealers who fail to enter into advertising agreements and threatening, intimidating or 
coercing dealers that do not comply with suggested advertised prices are all conduct which, depending 
on the circumstances, could fall within the per se ban. See, e.g., Pioneer, Docket No. C-2755, Order 
Reopening and Modifying Order Issued October 25, 1975 (April 8, 1992) at 25-26. Although 
advertising price arrangements standing alone may not be per se unlawful, threats, or On kyo "taking 
any [other] action" to hinder or preclude the lawful use of its trademarks in conjunction with the sale 
of its products, may come dangerously close to or be used in conjunction with unlawful resale price 
maintenance activities. 

48 -
Paragraph II of the order reads as follows: 

It is further ordered, 1\lllt respondent shall clearly and conspicuously state the following on each 
page of any list, advertising, book, catalogue or promotional material where respondent has suggested 
any resale price to any dealer: 

THE RESALE PRICES QUOTED HEREIN ARE SUGGESTED ONLY. 
_ YOU ARE FREE TO DETERMINE YOUR OWN RESALE PRICES. 

I 00 FTC at 64. 
Paragraph IV of the order provides: · 
It is further ordered, That respondent shall forthwith distribute a copy of'this order to all 

operating divisions of said corporation, and to present and future personnel, agents or representatives 
having sales, advertising or policy responsibilities with respect to the subject matter of this order, and 
that respondent secure from each such person a signed statement acknowledging receipt of said order. 
!d. 

49 
Petition at 23. In support of its position, Onkyo cites the Commission's Policy Statement 

Regarding Duration of Competition Orders, 59 Fed. Reg. 45,286; 45,288 (September I, 1994) 
(supplemental provisions that impose affirmative obligations similar to those_imposed by paragraph 
II of the order terminate after three or five years). In addition, recent consent orders limited comparable 
relief to five years. See, e.g., Reebok, Docket No. C-3592, Keds, Docket No. C-3490, Nintendo of 
America, Inc., 114 FTC 702 (1991) and Kreepy Krau/y USA, Inc., 114 FTC 777 (1991). Similarly, 
fencing-in provisions similar to paragraph IV of the order usually expire within ten years. See 60 Fed. 
Reg. 42,569,42,571 (August 16, 1995). See also Reebok and Keds. 

50 
- Green Aff. ~~ 25-26. · 
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of the order. Onkyo's Petition, however, does not -include any 
information supporting its assertion that it incurs significant costs in 
connection with its . obligations under paragraphs II and IV of the 
order. 

Paragraph II restricts Onkyo's use of suggested resale ·prices. 
Specifically, Onkyo must clearly and conspicuously state on each 
page of any material on which such suggested price is stated that such 
price is suggested only and that dealers are free to determine their 
own resale prices. In Clinique51 the Commission concluded that .a 
similar provision addressed conduct (suggested prices) that may not 
be unlawful and was no longer necessary to ensure compliance with 
the law. Consistent with Clinique, paragraph II should be set aside. 

Onkyo's request . to delete the paragraph IV requirement to 
distribute a copy of the order to present and future employees having 
sales, advertising or policy responsibilities with respect to resale 
prices is denied. In support of its request, Onkyo states that it "has 
been in effect for 13 years and has outlived its usefulness."52 

Paragraph IV has not "outlived its usefulness." Onkyo's failure to 
comply with this provision may have contributed to the violation of 
the order alleged in the civil penalty complaint recently filed by the 
Commission against Onkyo. To help prevent future violations of the 
order by Onkyo, the order distribution requirement should be retained 
for two years after the date on which the modified Onkyo order 
becomes final, to familiarize Onkyo employees with the modified 
order and help ensure Onkyo's compliance with the order's core 
provisions. 

9. Onkyo's request that the Commission retain the order's 
original sunset date. · 

Onkyo requests that the Commission "exercise its discretion"53 to 
· provide for termination of the order consistent with Section 

3.72(b)(3)(i) of the Rules54 and with the Commission's Statement of 
Policy with Respect to Duration of Competition and Consumer 
Protection Orders. 55 Specifically, Onkyo reques~s the Commission to 
add a new paragraph to the order stating that: "It is further ordered, 

51 
Clinique Laboratories, Inc., Docket No. C-3027 (Feb. 8, 1993), reprinted in [1987-1993 

Transfer Binder] Trade Reg. Rep. (CCH) ~ 23,330. 
52 . . 24 Petition at . 
53 

Petition at 29. 
54 

Section 3.72(b)(3)(i) of the Rules states that "an ord~r issued by the.Commission before 
August 16, 1995, will be deemed, without further notice or proceedings, to tenninate 20 years from 
the date on which the order was first issued .. .. " 

55 
See Fed. Reg., Vol. 60, No. 158 (August 16, 1995) at 42,569. 
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That this order shall terminate on July 2, 2002. "56 In support of its 
request, Onkyo asserts that the "modest ... circumstances of the 
recent enforcement proceeding"57 justify "establishing the sunset date 
for the order as twenty ye_ars from its original entry. "58 

Onk:yo's request is denied. On July 25, 1995, the Commission 
brought a civil penalty action against Onk:yo because it had reason to 
believe the order had been violated. The usual presumption that 
Onk:yo should not remain subject to the order beyond twenty years 
does not apply and the Onkyo order should remain in effect until July 
25, 2015, consistent with Section 3.72(b)(3)(ii) of the Rules. 59 But 
for the filing of the complaint against Onkyo alleging the order 
violations, the order in this matter would have terminated on July 2, 
2002, pursuant to Section 3. 72(b )(3)(i) of the Rules. 

The Policy Statement and the Rules are clear on the duration of 
existing competition orders. Existing administrative orders 
automatically sunset twenty years after they were issued, unless the 
Commission or the Department of Justice has filed a complaint (with 
or without an accompanying consent decree) in federal court to 
enforce such order pursuant to Section 5(1) of the FTC Act during the 
twenty years preceding the adoption of the Policy Statement. In that 
event, "the order would run another twenty years from the date that 
the most recent complaint was filed with the court. "60 The 
Commission can adopt a different sunset period for core provisions 
"[ o ]nly in an exceptional case,"61 which has not been shown. 

The request to terminate the order twenty years from the date of 
its entry is denied. A new paragraph is added to the order stating that 
the order shall terminate on July25, 2015.62 

56 
Petition at 28-29. 

. 
57 

/d. at 29. According to OnkYo, it consented to settle charges involving only supplemental 
order provisions. In addition, Onkyo states that it was not charged with de novo violations and with 
conspiring with its dealers to enter into unlawful RPM schemes. ld. 

58 !d. -
59 

Section 3.72(b)(3)(ii) states that "where a complaint alleging a violation of the order was ... 
filed . .. in federal court by the United States or the Federal Trade Commission while the order remains 
in force . . . [the] order subject to this paragraph will terminate 20 years from the date ~m which a court 
complaint .. . was filed .... " 

60 
See Fed. Reg., Vol. 60, No. 158 (August 16, 1995) at 42,481. The filing of such a complaint, 

however, does not affect the duration of the order if the complaint is dismissed or the court rules that 
the respondent did not violate any provision of the order, and the dismissal or ruling is either not 
appealed or upheld on appeal. In the enforcement action against Onkyo, the complaint was not 
dismis-sed and there was no court ruling that Onkyo did not violate the order. 

61 -
!d. at 42,573 n .18. 

62 
Onkyo may file another petition to reopen and modify the order pursuant to Section 5(b) of 

the FTC Act, 15 U.S.C. 45(b), or Section 2.51 of the Rules, 16 CFR 2.51. IfOnkyo files such a petition 
requesting the Commission to terminate the order prior to its termination date, it would have to make 
a satisfactory showing that changed conditions oflaw or fact require reopening of the order or that the 
public interest so requires. 
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V. CONCLUSION 

Onkyo has shown that reopening the order is in the public interest 
and that the order should be modified as described above. 

Accordingly, It is ordered, That this matter be, and it hereby is, 
reopened and that the Commission's order in Docket No. C-3092 be, 
and it hereby is, modified, as of the effective date of this order, as 
follows: 

(a) By adding the following paragraphs at the end of the order: 
It is further ordered, That nothing in this order shall be construed 

to prohibit respondent from offering, establishing or maintaining 
cooperative advertising programs under which respondent will pay 
for certain dealer advertising of its products on conditions established 
by respondent, including conditions as to the prices at which 
respondent's products are offered in such dealer advertising. 

It is further ordered, That nothing in this order shall prohibit 
respondent from announcing any resale prices for any products in 
advance and unilaterally refusing to deal with or terminating any 
dealer who fails to advertise, offer for sale or sell such products at the 
announced prices. 

(b) Onkyo's request to delete the words "directly or indirectly," 
from the order's preamble is denied. 

(c) Onkyo's request to delete the words "advertise, promote," from 
subparagraph I.l is denied. 

(d) Subparagraphs I.l, 1.2 and 1.3 are modified by deleting the 
words "directly or indirectly,". 

(e) Onkyo's request to delete the word "Requesting" from 
subparagraph 1.2 is denied. 

(f) Onkyo's request to delete subparagraph 1.4, or, in the 
alternative, to delete the words "requesting, or" from subparagraph 1.4 
is denied; subparagraph 1.4 is modified to read as follows: 

_ Requesting or requiring that any dealer refrain from or 
discontinue selling any product at any resale price. 

(g) Onkyo's request to delete subparagraph 1.3 is denied; 
subparagraph 1.3 is modified to read as follows: 

Requesting or requiring any dealer to report the identity of any 
other dealer who deviates from any resale price. 

(h) Onkyo's request to delete subparagraph 1.5 is denied; 
subparagraph 1.5 is modified to read as follows: 
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. . 
Conducting any surveillance program to determine whether any 

dealer is offering for sale or selling any product at any resale price, 
where such surveillance program is conducted to fix, maintain, · 
control or enforce the resale price at which any product is sold. 

(i) Onkyo's request to delete subparagraph !.6 is denied; 
subparagraph I.6 is modified to read as follows: 

Coercing, or taking any action (other than termination) to restrict, 
prevent or limit the sale of any product by any dealer because of the 
resale price at which said dealer has sold, is selling or is suspected of 
selling any product. 

(j) Onkyo's request to delete subparagraph !.7 is denied. 
(k) Paragraph II of the order is set aside. 
(l) Onkyo's request to delete paragraph IV is denied; paragraph IV 

is modified to read as follows: 
It is further ordered, That for a period ending two (2) years from 

the date this order becomes fmal, the respondent shall forthwith 
distribute a copy of the July 2, 1982, order in Docket No. C-3092, as 

. modified, to all operating divisions of said corporation, and to present 
and future personnel, agents or representatives having sales, 

· advertising or policy responsibilities with respect to the subject 
matter of the order in Docket No. C~3092, and that respondent secure 
from each such person a signed statement acknowledging receipt of 
said order. 

(m) Onkyo's request to terminate the order on July 2, 2002 is 
denied; the order is modified by adding the following paragraph: 

It is further ordered, That the order in Docket No. C-3092, as 
modified, shall terminate on July 25, 2015. 

Commissioner Starek concurring in the result only. 
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Complaint 

IN THE MATTER OF 

GREY ADVERTISING, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3690. Complaint, Oct. 30, 1996--Decision, Oct. 30, 1996 

This consent order prohibits, among other things, the New York-based advertising 
agency, that handled the Hasbo, Inc., paint-sprayer toy account, from using 
deceptive demonstrations or otherwise misrepresenting the performance of any 
toy. 

Appearances 

For the Commission: Rosemary Rosso and Michael Ostheimer. 
For the respondent: Leonard Orkin, Kay, Collyer & Boose, New 

York, N.Y. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Grey Advertising, Inc., a corporation ("respondent"), has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Grey Advertising, Inc. is a New 
York corporation, with its principal office or place of business at 777 
Third Avenue, New York, N~w York. 

PAR. 2. Respondent, at all times relevant to this complaint, ·was 
an advertising agency ofHasbro, Inc., and prepared and disseminated 
advertisements to promote the sale of Colorblaster Design Toys, 
spray painting toys. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. The Colorblaster Design Toy consists of a plastic 
drawing tray with an oblong plastic air tank underneath. An attached 
handle is used to pump up pressure inside the air tank. Special color 
pens are inserted into a sprayer connec~ed to a hose attached to the air 
tank. Several sets of stencils, four color. pens and blank paper are 
included with the toy. The enclosed instructions state: "Fully extend 
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handle and pump it quickly 50 strokes .. . The more you pump, the 
more you spray:" . 

PAR. 5. Respondent has disseminated or has caused to be 
disseminated advertisements for the Colorblaster Design Toy 
("Colorblaster"), in~luding but not necessarily limited to the attached 
Exhibits A and B. These advertisements contain the following 
statements and depictions: 

A. VIDEO 

Children playing with a Colorblaster. 
Tight shot of hand spraying stencil and 
removing it to reveal a picture of a car 
followed by a scene of children using 
the Colorblaster. · 
Hand pumping toy four times. 
Several scenes of the Colorblaster 
spraying stencils and quickly creating 
multi-colored pictures. 
Girl pumping toy twice. 
Red spray filling screen. 
(Exhibit A, television advertisement). 

B. VIDEO 

Hand pumping toy four times. 
~: FEEL 
~:REAL 

Close-up of the Colorblaster 
Tight shot of hand spraying car stencil 
and removing stencil to reveal multi
colored picture of car followed by shot 
of boy free spraying the car picture. 
Split-screen image of hand pumping 
toy four times. 
Several scenes of the Colorblaster 
spraying stencils and quickly creating 
multi-colored pictures. 
Hand pumping toy three times. 
~:FEEL 

~:REAL 
The Colorblaster. 
(Exhibit B, television advertisement). 

AUDIO 

~: It's a blast! 
Sung: Something hip just blew into 
town spraying art .with a blast of air. 
It's the Colorblaster. 
Girl: Nothing like it anywhere! 
~: It's a blast! 
Song: PPPump, pump ... 
Song: Spray. Blast away. Spray':ri 
stencils. Hot designs. Spray cool 
colors.' Pictures so fine. 
~:Wild! 
Song: It's the Colorblaster. 
Spraying art with a blast of air. 

AUDIO 

Announcer: Get the feel... 

Announcer: of the real... 
Announcer: Colorblaster. 
Song: The super hot way to spray 
with a blast of air. 
~:Wow! 

·Song: Pump, pump. Spray. 
Sung: Blast away. The real 
Col orb laster. 

Announcer: Get the feel... 
Announcer: Of the real... 
Announcer: Colorblaster. 

PAR. 6. T.hrough the use of .the statements and depictions 
contained m the advertisements referred to in paragraph five, 
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including but not necessarily limited to the advertisements attached 
as Exhibits A and B, respondent has represented, directly or by 
implic3:tion, that the demonstrations in the television advertisements 
of the operation of the Colorblaster Design Toy were unaltered and 
that the results shown accurately represent the performance of actual, 
unaltered Colorblaster Design Toys under the depiCted conditions. 

PAR. 7. In truth and in fact, the demonstrations in the television 
advertisements of the operation of the Colorblaster Design Toy were 
not unaltered and the results shown do not accurately represent the 
performance of actual, unaltered _Colorblaster Design Toys under the 
depicted conditions .-. Among other things, the Colorblaster Design 
Toy depicted in the ·advertisements was not manually pumped to 
provide the air pressure necessary to operate the paint sprayer. 
Instead, a motorized air·compressor was attached to the Colorblaster 
Design Toy to provide the air pressure necessary to operate the paint 
sprayer, making it appear that children can operate the Colorblaster 
Design Toy and complete multi-part stencils with a small amount of 
pumping and little effort. Therefore, the representations set forth in 
paragraph six were, and are; false and misleading. 

PAR.. 8. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertisements attached 
as Exhibits A and B, respondent has represented, directly or by 
implication, that children can operate the Colorblaster Design Toy 
and complete multi-part stencils with a small amount of pumping and 
little effort. 

PAR. 9. In truth and in fact, children cannot operate the 
Colorblaster Design Toy and complete multi-part stencils with a 
small amount of pumping and little effort. To operate the Colorblaster 
Design Toy and complete multi-part stencils, children must engage 
in substantial pumping and significant manual effort. Therefore, the 
representation set forth in paragraph eight was, and is, false and 
misleading. 

PAR. 10. Respondent knew or should have known that the 
representations set forth in paragraphs six and eight were, and are, 
false and misleading. 

PAR. 11 . The acts and practices of the respondent as alleged in 
this complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent Grey Advertising, Inc. is a-corporation organized, 
existing and doing business under and by virtue of the laws of the 
State ofNew York with its principal office or !}lace of business at 777 
Third Avenue, New York, New York. 

2. The Federal Trade Commission has jurisdiction of the subject · 
matter_of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

I. 

It is ordered, That respondent Grey Advertising, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, promotion, offering for sale, sale, or distribution of any 
toy in or affecting commerce, as "commerce" is defmed in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

A. In connection with any advertisement depicting a 
demonstration, experiment or test, making any representation, 
directly or by implication, that the demonstration, experiment, or test 
depicted in the advertisement proves, demonstrates, or confirms any 
material quality, feature, or merit of any toy when such 
demonstration, experiment, or test does not prove, demonstrate, or 
confirm the representation for any reason, including but not limited 
to : 

1. The undisclosed use or substitution of a material mock-up or 
prop; 

2. The undisclosed material alteration in a material characteristic 
of the advertised toy or any other matep.al prop or device depicted in 
the advertisement; or 

3. The undisclosed use of a visual perspective or camera, film, 
audio, or video technique; 

that, in the context of the advertisement as a whole, materially 
misrepresents a material characteristic of the advertised toy or any 
other material aspect of the demonstration or depiction. 

Provided, however, that notwithstanding. the foregoing, nothing 
in this order shall be deemed to otherwise preclude the· use of fantasy 
segments or prototypes which use otherwise is not deceptive. 

Provided further, however, that it shall be a defense hereunder 
that respondent neither knew nor had reason to know that the 
demonstration, experiment or test did not prove, demonstrate or 
confirm the representation. 
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B. Misrepresenting, in any manner, directly or by implication, any 
performance characteristic of any Colorblaster Design Toy or any 
other toy. 

n. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
respondent such as a dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the respondent which may affect 
compliance obligations arising under this order. · 

III. 

It is further ordered, That respondent shall, within thirty (30) days 
· after service of this order, distribute a copy ofthis order to each of its 
operating divisions and to each of its officers, agents, representatives, 
or employees engaged in the preparation or placement of 
advertisements or other materials covered by this order. 

IV. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

1. All materials that were relied upon in disseminating such 
representation; 

2. All tests, reports, studies, surveys, demonstrations, or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the, basis relied upon for such 
representation, including complaints from consumers, and complaints 
or inquiries from governmental organizations; and 

3. Any and all affidavits or certificates submitted by an employee, 
agent, or representative of respondent to a television network or to 
any -other individual or entity, other than counsel for respondent, 
which affidavit or certification affirms the accuracy or integrity of a 
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demonstration or demonstration techniques contained m a toy 
advertisement. 

v. 

This order will terminate on October 30, 2016, or twenty years 
from the most recent date that the United States or the Federal Trade -
Commission files a complaint (with or without an accompanying 
consent decree) in federal court alleging any violation of the order, 
whichever comes later; provided, however, that the filing of such a. 
complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was ~ever filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 

· for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

VI. 

It is further ordered, That respondent shall, within sixty ( 60) days 
after service of this order, and at such other times as the Commission 
may require, file with the Commission a report, in writing, setting 
forth in detail the manner and form in which it has complied with this 
order. 
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IN THE MATTER OF 

GREY ADVERTISING, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL .TRADE COMMISSION ACT 

' 
Docket C-3691. Complaint, Oct. 30, 7996--Decision, Oct. 30, 1996 

This consent order prohibits, among other things, the New York-based advertising 
agency, that handled The Dannon Company's Pure Indulgence frozen yogurt 
account, from misrepresenting the fat, saturated fat, cholesterol, or calories in 
any frozen yogurt, frozen sorbet, and most ice cream products. 

Appearances 

For the Commission: Rosemary Rosso and Michael Ostheimer. 
For the respondent: Leonard Orkin, Kay, Collyer & Boose, New 

York, N.Y. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Grey Advertising, Inc., a corporation ("respondent"), has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Grey Advertising, Inc. is a New 
York corporation; with its principal office or place of business at 777 
Third A venue, New York, New York. 

PAR. 2. Respondent, at all times relevant to this complaint, was 
an advertising agency of The Dannon Company, Inc., and prepared 
and disseminated advertisements to promote the sale ofD@llon Pure 
Indulgence frozen yogurt, a "food" within the meaning of Sections 12 
and 15 of the Federal Trade Commission Act. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements for Dannon Pure Indulgence frozen 
yogurt ("DPI"), including but not necessarily limited to the attached 
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Exhibit A. This advertisement contains the following statements and 
depictions: 

VIDEO 

Super: BEWARE: THE· 
FOLLOWING GRAPHIC IMAGES . 
MAY PROMPT FEELINGS OF 
GUILT AMONG VIEWERS. 
Close-ups of frozen dessert. 
~:HEY 
~:IT'S OK 
Man with frozen dessert container. 
Scoops of frozen dessert falling into 
dish. · 
~: It's FROZEN YOGURT 
Close-up of container ofDPI. 
Woman eating DPI. ~: It's Pure 
Heaven 
Scoops of DPI variously identified in 
supers as caramel pecan, heath bar 
crunch, and cookies n cream. 
Containers of DPI. ~: New 
Dannon · Pure Indulgence Frozen 
Yogurt 
Scoops of DPI. ~: PROCEED 
WIWOUT CAUTION . 
(Exhibit A, television adverti'sement). 

AUDIO 

· Announcer: TP.e following graphic 
images may prompt feelings of guild 
among viewers. 

Announcer: New Dannon Pure 
Indulgence Frozen Yogurt. 

Announcer: Very well.. . Proceed 
without caution. 

PAR . . 5. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph four, 
~eluding but not necess.arily limited to the advertisement attached as 
Exhibit A, respondent has represented, directly or by implication, that 
Dannon Pure Indulgence frozen yogurt is low in fat, low in· calories, 
and lower in fat than ice creani. 

PAR. 6. In truth and in fact, at the time the advertisements were 
disseminated, certain flavors of Dannon Pure Indulgence frozen 
yogurt were not low in fat, not_ low in calories, and not lower in fat 
than many ice creams. Therefore, the representations set forth in 
paragraph five were false and misleading. · . 

PAR. 7. Respondent knew or should have· known that the 
representations set forth in paragraph five were false and misleading. 

PAR. 8. The acts and practices ofthe respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting comrp.erce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and . 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set 'forth 
in the aforesaid draft complaint, a statement that the sigiling of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the Act, and that complaint should issue stating -its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent Grey Advertising, Iric. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State ofNew York with its principal office or place ofbusiness at 777 
Third Avenue, New York, New York. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

I. 

It is ordered, That respondent Grey Advertising, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, promotion, offering for sale, sale, or distribution of any 
frozen yogurt, frozen sorbet or ice cream pro~uct (excluding all other 
food or confection products in which ice cream is an ingredient 
comprising less than fifty percent of the total weight of the involved 
product) in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
misrepresenting, in any manner, directly or by implication, through 
numerical or descriptive terms or any other means, the existence or 
amount of fat, saturated fat, cholesterol, or calories in any such 
product. If any representation covered by this Part either directly or 
by implication conveys any nutrient content claim defmed (for 
purposes of labeling) by any regulation promulgated by the Food and 
Drug Administration, compliance with this Part shall be governed by 
the qualifying amount for such defined claim as set forth in that 
regulation. 

II. 

Nothing in this order shall prohibit respondent from making any 
representation that is specifically permitted in labeling for any frozen 
yogurt, frozen sorbet or ice cream by regulations promulgated by the 
Food and Drug Administration plirsuant to the Nutrition Labeling and 
Education Act of 1990. 

III. 

It is further ordered, That respondent sh~ll notify the Commission 
at least thirty (30) days prior to any proposed change in the 
respondent such as a dissolution,. assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the respondent which may affect 
compliance obligations arising under this order. 
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IV. 

It is further ordered, That respondent shall, within thirty (30) days 
after service of this order, distribute a copy of this order to each of its 
operating divisions and to each of its officers, agents, representatives, 
or employees engaged in the preparation or placement of 
advertisements or other materials covered by this order. 

v. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

1. All materials that were relied upon in disseminating such 
representation; and 

2. All tests, reports, studies, surveys, demonstrations, or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers, and complaints 
or inquiries from governmental organizations. 

VI. 

This order will terminate on October 30, 2016, or twenty years 
from the most recent date that the United States or the Federal Trade 
Commission files a complaint' (with or without an accompanying 
consent decree) in federal court alleging any violation of the order, 
whichever comes later; provided, however, that the filing of such a 
complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is · filed after the order has 
terminated pursuant to this paragraph. 
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Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal~r ruling and the date such dismissal or 
ruling is upheld on appeal. 

VII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order, and at such other times as the Commission 
may require, file with the Commission a report, in writing, setting 
forth in detail the manner and form in which it has complied with this 
order. 
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IN THE MA ITER OF 

RUSTEV ADER CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket 9274. Complaint, Aug. 30, 1995--Decision, Oct. 30, 1996 

This consent order prohibits, among other things, David F. McCready, a 
Pennsylvania-based former owner and officer of RustEvader Corporation, 
from representing that the products he markets are effective in preventing or 
substantially reducing corrosion in motor vehicle bodies or making any 
representation concerning the performance, efficacy .nr attributes of such 
products, unless such representations are true and the respondent possesses 
competent and reliable evidence to substantiate such claims, and from . 
misrepresenting the existence or results of any test or study. In addition, ·the 
consent order requires the respondent to pay $200,000 in consumer redress. 

Appearances 

For the Commission: Michael Milgram, John Mendenhall, 
Brinley H. Williams and Dana C. Barragate. 

For the respondents: Keith Whann and Jay McKirahan, Whann & 
Associates, Dublin, OH. Mark Wendekier, Patton, PA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
RustEvader Corporation, and David F. McCready, individually and 
as an officer of RustEvader Corporation (referred to collectively 
herein as "respondents), have violated the provisions of the Federal 
Trade Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. -Respondent RustEvader Corporation a/k/a Rust 
Evader Corporation, sometimes d/b/a REC Technologies ("REC") is 
a Pennsylvania corporation with its office and principal place of 
business located at 1513 Eleventh A venue, Altoona, Pennsylvania. 

At times material to the allegations of this complaint, respondent 
David F. McCready ("McCready") has been the president and an 
owner and director ofREC. His business address is the same as that 
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of REC. Individually, or in concert with others, McCready has 
directed, formulated and controlled the acts and practices of REC, 
including the acts and practices alleged in this complaint. 

PAR. 2. Respondents manufacture, ~abel, advertise, offer for sale, 
sell, and distribute an electronic corrosion control device for use on 
automobiles, trucks and vans (hereinafter "motor vehicles.") under the 
names Rust Evader, Rust Buster,, Electro-Image, Eco-Guard and 
others (referred to collectively herein as "Rust Evader"). 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "coinmerce" is 
defmed in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated, or have caused to be 
disseminated, advertisements and promotional materials for the Rust 
Evader including, but not necessarily limited to, the attached Exhibits 
A through E. These advertisements and promotional materials 
contain the following statements: 

(a) Rust Buster Electronic Corrosion Control 
This is the original multi-patented Electronic Corrosion .Control for. automobiles. 
Over a decade of test market experience and Consumer satisfaction guarantees our 
product as the best in today's hi-tech market. · : 
MOST COMMONLY ASKED QUESTIONS 

What can I expect from this product? Corrosion rate is reduced and auto· body life 
is extended. 

The Rust Buster C.D.O.I. interferes with the rusting process. Since the rusting 
process is gradual, the amount of energy consumed is very small. Rust Buster 
C.D.O.I. effectively reduces corrosion rate. 

Rust Buster C.D. 0 .I. provides a source of free electrons that interfere with coupling 
of ferrous metal electrons with oxygen -- reducing the corrosion rate. 

. . . complete interference in the rusting process cannot be expected, but rust 
retardation is dramatically demonstrated. 

You want your car to look good while you're driving it, when you are ready to sell 
or trade it and particularly if you decide to give the car a major overhaul. If you 
lease a car, you are ~esponsible to maintain a certain cosmetic standard or pay a 
penalty. Rust Buster C.D.O.I. wants your car to last and maintain its maximum 
value. 

Over a decade of proven effectiveness. Thousands of satisfied customers. Inside
out & outside-in corrosion reduction. (Exhibit A) 

(b) The invisible shield of protection for your vehicle! 
The invisible shield of protection used worldwide! 
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Protect your car, truck or van 24 hours a day -- rain or shine -- with the world 
leader in electronic automotive rust control! The RustEvader * system retards rust 
and corrosion, and protects your vehicle with a lifetime guarantee. Common nicks, 
scratches and abrasions won't deteriorate into rust-through damage from the outside 
in -- or inside out. The RustEvader* system safeguards your investment. .. 

helps increase your car's value at trade-in time 
protection against rust-through damage as result of stone chips, abrasions, salt, 
snow, sleet and sea-spray 
the original multi-patented electronic corrosion control device 
over 10 years of consumer satisfaction 

Your best investment in your vehicle's future value! 
*See printed warranty for exact description of warranty coverage and exclusions! 
(Exhibit B) 

(c) Rust Evader 
ELECTRONIC CORROSION CONTROL 

The RustEvader interferes with rusting process. Electro-chemists have made great 
progress in irnderstanding corrosion. RustEvader Corp: has applied the results of 
this progress in developing the RustEvader Automotive Corrosion Control System 
and since the rusting process is gradual, the amount of energy consumed is very 
small -- RustEvader reduces the corrosion rate. 
RustEvader Electronic Corrosion Control gives you unmatched protection from 

. salt, snow, sleet and s.ea spray corrosion. Rust perforation (rust-through) from 
either side of the sheet metal is warranted not to occur on your vehicle. 

THE INTELLIGENT APPROACH TO PRESERVING AUTOMOTIVE APPEARANCE 

* Established track record in reducing corrosion -- documented by users. 
* Recapture your investment at trade-in time ... for New and Used cars. (Exhibit 

C) 
(d) NOW!! ELECTRONIC CORROSION CONTROL 

Rust Evader Automotive Corrosion Control 

The Rust Evader interferes with the rusting process .. . . Environmental conditions 
that promote rusting also prompt a counter response from the RustEvader system. 
Energy for the electron bath is provided by the car's battery and since the rusting 
process is gradual, the amount of energy consumed is very small -- RustEvader 
reduces the corrosion rate. "The Logical Choice for Controlling Rust" (Exhibit D, 
reduced copy of dealer display board) 

(e) The Rust Buster system Beats Rust! 
The Rust Buster system keeps your car, truck or van beautiful for years! Common 
nicks, scratches and road salt won't deteriorate into rust-through damage, so you'll 
save on costly autobody repairs and preserve your investment! 
The Rust Buster system also offers unmatched protection! Unlike traditional 
undercoatings, it protects hard to reach, corrosively vulnerable areas by irripressing 
electrons throughout the metal body panels of the vehicle and interferring [sic] with 
oxygen's natural ability to couple with these ferrous metals. (Exhibit E, reduced 
copy of dealer display board) 
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PAR. 5. Through the use of the _trade names "Rust Evader" and 
"Rust Buster" and the statements and depictions contained in the 
advertisements and promotional materials referred to in paragraph 
four, including but not necessarily limited to the promotional 
materials attached as Exhibits A-E, respondents have represented, 
directly or by implication, that the Rust Evader is effective in · 
substantially reducing corrosion in motor vehicle bodies. 

PAR. 6. In truth and in fact, the Rust Evader is not effective in 
substantially reducing corrosion in motor vehicle bodies. Therefore, 
respondents' representation set forth in paragraph five was, and is, 
false and misleading. · 

PAR. 7. Through the use of the trade names "Rust Evader" and 
"Rust Buster" and the statements contained in the advertisements and 
promotional materials referred to in paragraph four, including but not 
necessarily limited to the promotional materials attached as Exhibits 
A-E, respondents have represented, directly or by implication, that at 
the time they made the representation set forth in paragraph five, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representation. 

PAR. 8. . In truth and in fact, at the time they made the 
representation set forth in paragraph five, respondents did not possess 
and rely upon a reasonable basis that substantiated such 
representation. Therefore, the representation set forth in paragraph 
seven was, and is, false and misleading. 

PAR. 9. In connection with the promotion and sale of the Rust 
Evader, respondents have disseminated or caused to be disseminated 
to distributors and dealers materials to conduct a demonstration of the 
efficacy of the Rust Evader. Respondents have also ~isseminated 
depictions of the same demonstration, of which Exhibit G, .attached 
hereto, is an example. The demonstration places two pieces of metal 
in a transparent tank containing salt water. One piece of metal is 
connected to a Rust Evader and the other is not. In connection with 
this demonstration, respondents make, and instruct the distributors 
and dealers to make the following (or similar) statements: 

This Laboratory Test provides the "worst case scenario" to test RustEvader · 
Technology. Two (2) identical pieces of sheet steel are suspended in salt bath. The 
RustEvader protects Sample "A" while Sample "B" rusts severely. (Exhibit G) . 

PAR. 10. Through the use of the depictions, materials and . 
statements set forth in paragraph nine; respondents have represented, 
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. directly or by implication, that the demonstration described in 
paragraph nine accurately represents how the Rust Evader protects 
motor vehicle bodies from corrosion. 

PAR. 11. In truth and in fact, the demonstration described in 
paragraph nine does not accurately represent how the Rust Evader 
protects a motor vehicle body from corrosion. The process utilized in 
the demonstration -- impressed current cathodic protection -- is much 
more effective under water than under conditions that a motor vehicle 
would normally encounter. Therefore, respondents' representation set 
forth in paragraph ten was; and is, false and misleading. 

P AR.12. In connection with the promotion and sale of Rust 
Evader, respondents have disseminated or have caused to be 
disseminated, to distributors and dealers, reports of labor;:1tory and 
other tests performed on the Rust Evader. Some of these reports 
represent, directly or by implication, that the reported test constitutes 
scientific proof that Rust Evader is effective in substantially reducing 
corrosion in · motor vehicle bodies. In addition, respondents have 
represented orally, directly or by implication, that these tests 
constitute scientific proof that the Rust Evader is effecti:ve in 
substantially reducing corrosion in motor vehicle bodies. 

PAR. 13. In truth and in fact, such tests do not constitute 
scientific proof that the Rust Evader is effective in substantially 
reducing corrosion in motor vehicle bodies. Therefore, respondents' 
representation set forth in paragraph twelve was, and is, fals~ and 
misleading. 

PAR. 14. In connection with the sale of the Rust Evader, 
respondents have provided purchasers with a limited warranty in the 
form attached hereto as Exhibit F. That warranty contains the 
following provision: 

INSPECTIONS REQUIRED: The vehicle musfbe inspected every 24 months within 30 
days of anniversary of installation date, by an authorized Rust Evader Dealer who 
may charge his current labor rate up to one hour for the inspection. FAILURE TO 
HAVE VEHICLE INSPECTED AS REQUIRED VOIDS THEW ARRANTY. 

PAR. 15. The warranty provision described in paragraph fourteen 
is in violation of Section 1 02( c) of the Magnuson-Moss Warranty-
. Federal Trade Commission Improvement Act (15 U.S.C. 2302(c)) 
because it conditions a warranty pertaining to a consumer product 
actually costing the consumer more than $5 on-the consumer's use of 
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a service (other than a service provided without charge) which is 
identified by brand, trade, or corporate name. 

PAR. 16. In providing advertisements, promotional materials and 
product demonstrations, such as those referred to in paragraphs four 
through thirteen, to their distributors and dealers, respondents have 
furnished the ·means and instrumentalities to those distributors and 
dealers to engage in _!he acts and practices alleged in paragraphs five 
through thirteen. · 

PAR. 17. The acts and practices of respondents as alleged in this 
l complaint constitute unfair or deceptive acts or practices in or 
l affecting commerce in violation of Section 5(a) of the Federal Trade 
1 Commission Act. 
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EXHIBIT A 

THE I:"<TELLIGENT APPROACH TO 
PRESERVING AUTOMOTIVE APPEARANCE 

(n~st Auster$ 
ELECTRONIC CORROSION CONTRol.."' 

365 

Technology ThO! Works. 
Benefits You'll •ppreciale. 

• 

o-a dtade o( pn>\'C4 etfcctiveoeu: ·.~r;;t, 
1boallllds of lllidiod cwtomen. 
bidt>out .t: OUI:Iidc>-io carosioa noduaioo 
Trmdanble 10 a oec:oad automobile. 

-·- ..:.-·· 

No iottrfCRDCe witb your vehicle'' IDIIIufaC!wa-. • > ' ' •0. -~~~:. 
'WIU'ftlll)'. . '• .i~· , t•-~ • ••• ~-1: :' '. ,,: ,L~ {).Q.: 

u..,.leu powerdwl tbe car's clock. 
No boles driJicd - autobody integrity is preserved. 
Safe - DO hiDnlou5 c:bemicals. .. ; :.. . ." ~ , • .. " ){ ( If;• . ~· 
UabiUry W arnaties: A comptdlensivc $1 milliou · · ( 1 :. ::'. 

doUar prod!Kt liabiUry policy is undetwrillcll by major 
insuraDcc companies. 
S..ld around tbe world. . 

EASY INSTALLATION - INSTALLS UNDER THE 
HOOD IN JUSf lO MINUTES. 

DISTRIBUTED BY -----. 

•ltJur BKII<,.. iJ a R<rist<,..d Trr>&tmart of 
RMn EWMI<,. U.rp., Alroona. PA. 

~J~!i ' 

. TIW is tlw '"ilinal rnJJJi-~<d ~a,,.,...;;.:.~ . 
for -ilu. Ov<r a <kcadt of l<lf """*<~ Dp<rimc< arvJ 
eo.u-r SGJiJ{octiota JIIDIUIII<<S ""'" pro<lw:t tu 1M IH.sr in· 
roday's lti-u ch IIIQri<f. 

MOST COMMONLY ASKED QUESllONS 

Wha1 (J:l I cJ.pccl from thi~ produca? D.Jrrosion rtJJe is 
r<dw:<d and auto body lift is ut<Nkd. 

Wi111h1~ produc1 dfcct any other etecuical componen11n my 
vehicle ~ If prop<rly insroJJ<d. No! 

If my c.u has been chemically ruslproo(ed. IS ahi!i produc1 
comp:wbic \&. llh Ru~l Bu!-lt:r '', Yts. 

Since lnl\ product consumes a small amount or clcctncal 
cner.!~ · h\·\~ long \\Ould 11 u t...c 10 d ram my baUCI) be"Jo..., 
stamn~ ;"'Wcr., UptoJOdays. 

Ho" lor.,£ ·~ this produ'' :uu~mccd ·~ It is guarQIUud for as 
long as>""'"""' it. Rtpl4curtDtl • Fret of charrt. · 

Ellfirt conrutU u.pyr;11u"' 1991, RKII £Wuk,. U.rp .. Ab""""' PA. 

What t.dnd of \chidu c:.an ~nelil from this produc t? 

aMt<>mobilt lriDNI/Gen~r<d aft.r 1980, and mosr/ighr rruci:s 
4fUJ VCIIIJ'. 

AU RJrhu Rnuwd 
"RIUt BIISI<,. . zyll<tn U.S. P.u<ltb 14,647.)51, H ,828,66S, 

114.91S.IJ08, 114,92l.S88. 14,950.]72. and #5.102,514. 
For~ign Paultls P~tt.dint 

Js It u·;~,, .. :·ernbk from ':.h1c!c lo ''chicle'? Yts, however :~~< 
purcluJ.u of a r~instal/c..tiOtt lit is twc~ssary. 

Do ~ou ..... ~ e c~"h'mcr .!H: .u lC< .! \ ;ul.3bl< ~ Yn, thruu.~tr. ; 
narionwidt WATTS twmbtr. /-800-458·34U. 

Ol!R PRIDE IS CUSTOMER SATISFACTJO:-. 
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EXHIBIT A 

The Rust 8usteJ<' C.O.O.I. interferes wiln the tvsting process. Since me rustmg process ts gtlduil. IM 
imount of energy consumed is very srru/1. RustSusw, C.O.O.I. elfecttvely tetJuces corroston me. 

The most common ll"ay of preventing 
automotive corrosion is to apply a barrier 
between oxygen and the metal. This is why we 
paint automobiles . The paint is a suitable barrier. 
When the metal loses paint or is incomple tely 
painted. corrosion begins and continues until all 
of ihe metal is convened to an oxide or rust. 
Extra bamers have been developed such as 
undercoatings. rustproofing and paint sealants; 
but they are effecuve only as long as they 
insulate the metal from oxygen. Paint. 
rustproofing and sealants are known as 
di-electrics (not perm ining electro n transfer). As 
long as these di-electncs are tn place without any 
small breaks. cracks. or crevices. nicks. scratches 
or stone chtps. ;he automouve body has a fa ir 
chan:e of survtving the en·:ironment. Howe ver. 
tn the real world. a ~onstar.t attack is underwav 
to break down these bamers. Once broken. th~ 
bamers permit the migration of electrons from 
tron to ox v2en - the result is rust and corrosion. 
Rust Bust~;<!; C.D.O.I. provides a source of free 
electrons that interfere with coupling of ferrous 
metal electrons with oxygen - reducing the 
corrosion rate . 

Capacith·e Discharge Oxida tion Interference 
"COOl" 
Since automobiles are produced essemiall~· totally 
coated with a di-electric barrier of patnt and 
rustproofing. the need to protect breaks in these 
barriers is of significant imponance. The Rust 
Buster® C.D.O.I. forces electrons to escape or exit~ : 
the very site where the barrier has oroken down or 
worn away "COOl" effect. Compromises had to be 
considered in the Rust Buster® C.D.O.l. design. 
Therefore. complete interference in the rusting 
process cannot be expected. bui rust retardation is 
dramatically demonstrated. 

You want your car 10 look good whi le you're 
driving it. when you are ready to sell or trade it and 
panicularly if you dec tde to ~pve the c:~r a major 
overhaul. If you lease a car. you are responsible to 
maintain a cenain cosmeuc sta"'dard or pay a penal:~ . 
Rust Buster® C.D.O.l. wants your car to last and 
maintain i1s maximum value. 



r 

RUSTEVADER CORPORATION, ET AL. 

359 Complaint 

EXHIBITB 

Distributed By: 

U,'orld H(adquanm: 

Rus1Evader Corporauon 

15ij I hh Ave .. Ahoona.PA 1660i. USA 

800,~)8·3-!~J • 8i ~J'l.:.!. Si00 • fu : 81 ~fl.:i·375: 

The 
invisible 
shield of 

protection 
for your 
vehicle~ 

367 



368 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T .C. 

EXHIBITB 

The invisible shield 
of protection used 

worldwide! 

Protect your car. truck or van 24 hours a 

day - rain or shine- with the world 
leader in electronic automotive rust 

control~ The RustEvader '"' system 

retards rust and corrosion. and protects 
your vehicle with a lifetime guarantee. 
Common nicks. scratches and abrasions 
won ' t deteriorate into rust-through 

damage from the outside in -or inside . 
out. The RustEvader~• system 

safeguards your investment - and helps 

preserve the ~nvironment! 

•M~: printed w:.rranly ror ~uri descri 
· €> 199% • .. RuSIEwad~ft is palrnled and trad 

·.··... • .. . ~ i. , ... ·' E'l' ··· 
-: .. ~ ·.· .. . 

. ':. -~ ~- =;, •.. ;:~ .. . ·· .· ··. 

elec:lrmlic. ledmalagy . · .. ..... 
by RustEvade~* ·. ::> 

The emironmental/y intelligent · < 
· approaclz to protecting your ... .,: . 

automotive investment! . ·· :. :;,~ 
. · .. · . ·~ · ·· 

• helps increase your car's value at !rade-in time 
• protection against rust-through damage as a 

result of stone chips. abrasions. sail. snow. sleet 
and sea-spray 

• the ongin~l multi-patented electroniC 
corro"on-cont rol de"ice 
,,, cr I Cl yc:.1r' 01' .:nn!-uma ' ai i'\1J('l!On 

nc:~rly one mtllron inst:llkd worldwrde 
limited transien.ble lifetime new vehicle 
w~rranty• and used vehicle warranues• 
~vailable 

insured by major international underwnters 
won 't invalidate your vehtcle's waiT3tlties 
won't interfere with vehicle electrical system~ 
made in the L'SA~ 

. . . . ., • . - .... ":. -""'i ·.• 

·.; . · .. : ~ Y~~r~t·i~~es~~ ;ir ~~~~. ;;~~ 
.· ~ .. · ... ¥elzide.sf~v.a_Iue .. : .. :.-;.·H,. 

·. ': . ' : ; ·.- ·. - ..... ·. . . . ~- ? , 

lialrof warr.~nty cm~nd 6dmioas! , .. ·. ·. · ·:·.•.J 
b' Rust F. wader Corpar.dioa. Alloona. PA. ·•. ~ 
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EXHIBITC 

R USTEVADER@ ET ~EXTENDED TECHNOLOGY" 

II• 
. -. --
~ 
~ 

RustEvader® Wants Your Car To Last 
RUJtEvader<! producu wert deStgne"d for people who <M" about their 
cu and undenu.nd the value of c.t~ful m&inccnanc:e and effect on 
thcH pockclbook. RwtEvaderfl wanu your ur to last and mainu.in 
it's maxamum n.luc. 

Ask your deoler •bout RIUtEvlde,. 
.. PtJnt Protector • R.a.d..IJtor Proc.cctar 
• F1bnc Protector • Engme Oil Addiave 

DISC.I.AlHEJI 
The warnnry dlKus.sed tn U\ls broc::hur\1!: I.S lor anfor. 
m.abonaJ puzpos.a only Y04.1t warn.my apphc.aaon 
Pf"'V'\de:s lht dtuul.s ot the warranty P~ rud 11 
thoroughly 

Rust£ vader Corp 15/J lith A•<n•< P.O Box 151 
AltooM. PA 16601 81• ·94.1~7()() 

I 800-45~-1<7• 

·t- c-.. c-~ ,..., -u.~.-c- ..._. ' " .. u -·~"'" •• _._, 
•....c-_. A.LL• -,-~,_.,.. ~"''--"--'"~-c .. 

•-t_... s.-c.: J , __ •: J., • fJO J~. ,-~,_.,..,...,_,..u.s ,_ 

Evader· 

.\lade in Ute l' .S.A. 

The World's Leading Electroruc 
Rust Control System 

EXHIBIT 

369 
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EXHIBITC 

' 
•• • •• .• •• • • • •• ~·---; •• :·.: :. • ... 1_ • .. •• • - ..... • ••••• :·; 

Ru.tt Evader" 
B.ECTRONIC CORROSION CONTROL 

1'bc •Ruu.fv~ !AcafctCS Wteh IWWll pnxx:u. ~Ga¥C 
I:IIMk: ~ pii"'CC":U Ln lmCkrSUodU\C c::otn:"'JOa. R.i.tRE'f'~ u.,. tias 
•ppltOCI Uw ~ulu of lhu ~ "' 6c¥Ciopta& the RUA.E~ 
A~omouYC Com:1010n ConD"'I Syu.cm &nd 11ncx ctw NSOJ'IC PfCICI!U ts 

snd"""· lb( &mOUnl o( C.r'ICI'JY COIU/oUtW.iiO u "'U"t nrWt--kwlf"_,. 
ruJIIC'CI lhr CDmMIOn 1'11U: • 

RuscEv~ EJc.cli'OfiiC COI'n)1. .ofl Control trvu !IOU I&I'UNld'lcd pro-
(C'CirO~ (rom u.h. sno'*' . steer 1nd lc.t 'orn cotTouon lhu1 
pcrfonlion IN.Y·IJ'\n)!.IJfLI (rom C!IDM $!d( of•Dc 1h£i1 rrcnltj WVftniCd 
not 10 «~ron :tQUC ¥ChKIC. t su fUIWDI -orrolt/'¥ for t/(ttJtlJI 

Th~ II l.hc ont•n.U muhi~\C'd Ekctroruc (omH.iMI c~ fot 
•utomoark! Over 10 yun o( cons.umcr s.~usC..cuon 1M ~ nar\.c'1 
u~cncc- fUlnntC"Ci :rout dahnc ~~oru.n U\c ba4 ll'l4 w1Ut the fCS9CCt o( 

tl'lc tNitt!piACC 

THE INTELLIGENT APPROACH TO 
PRESERVING AUTOMOTIVE APPEARANCE 

* RustEvader• empb~izes: customer satisfaction 
thow.aads in ~<'< worldwide. 

* E.subtisbed lnlck reconi ia reduciDc coiTOSion 
dOQUI!C!I!cd by..J~¥~S, 

* Reap!Un! your inv-at tnd...CO lime..Jor Ne" 
Used~ 

* Used c:u warranry available depeoclilig opon age o( ve 
:and aUie:oge. 

* Umiccd UCeruue new car wunacy, lnii:S(enbleco a ..,. 
OW"nel'. 

* RustEvadere wvrancs dUll should !be sheer m<bl of 
vd>ide be perforaced widllby rust. we will fix !he bo 

11' Consul! RustEvadere Wllt'l'ancy App~cacion (or r 
description o( covence and esdwioas. 

* l.nsuN:d by major insUnooe com~ 
* RustEvadere is cramfcnble £rom ear co car. 

* Limited lifetime n~ c:u wa.rnncy available in !he 
and Clll12da. · 

• Option21 10 year lilniled a~ c:u watnJI!y avai 
worldwide. 

-- ~--
Sample "B". ~ ·~· 

This Ltboncory T esc• provides tbe ""worst ~ase sc:.:nar 
to test RustEvadere Technology. Two (2) idena 
paeces of s heet steel are suspeoded tn salt bath. 1 
RustEvadere protectS Sample~ A" while Sampae • 
rusts severely. 
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EXHIBITD 

- ·---··· · · - -- __ ..;_ :._~ ::.:...~,!.......:....-.:;_. __ 

Till' HJ I II i.II:Ffl I f. J'rnr,.M~JI I" 

r!l r; ~En'JI:J < ; '' " J(•:,l•.l iJI!F. Arrr:llnMJI F 

~· ". . .... •• 1\;, .. •: ...... :.--. • · ·:· • ... •;·;·• • ·.1 ...... ·-:~ • • • •• 

!l'h ,''••~tt,•t'f 'II , :t'\'l'h ':'.tl:,:_ 'li t' iltt"! C: ~.lo lt'f ' •\l :!,o.., •''l 'o\' 

( . ....... ,. ,. , , . .,. , . .. - · . .... " ' ! .. ,;;, .. ·1 · •.• \1···. -"·:···-....... ~-· 

0.:\'r" .H'tl•!", :o•. •.:l';t:' ,, t:h ll·:····J~ ="'l' ! o\lc !:...,,-,r••!"'l:-f' l't,tl 
:,,111.f:!l'•ns rh,tl f""'''/11••1(' !'U ~IIr.c ,li"it• !'t,.r.l!'l ,l .:o1U<'~ll'1 
rt<J'''""'~' r;••m !:•t• ft •;...tFv Old,· • ' "'"<l~·m En t> fl: \' ,,,. tlu• 

-:i('~ ·~···~ :'olf'':" :•· ,,,,k,: r-. l!u, ;,l''i l;o,tlfl.•f\ ,1:11 <= •'·C' '!\f 
ru..,r :n;: ~tl"t'C'~' . ., ~fohk:.1 : !!'\(' ,\"!:h•Unl u( •.'nt'"":\ 't:r.,:tn•(':! 

"' .t·~~ "'"'·'': - :Clu c=i-\ .t~h•r' •t>.!uco:< !1•" '''~"'"'h'r' ·.lh' 

'' '-• t . . · ; 
. "' .. r ·. 

• Rt•\'.1r·~·rr ·····.:~ '""'"'~tMC'~: ol! t·,~h.'·lf'l :. tn~· 
!C•t 't'' .; r.d L St'd ,,,:s 

• ·~: . .. •! • . ·.1~-· . ....... "·'': ,. ~ ..... : ..... , ...... ::~1 :,:;.•: · 
lhll\t t,li 0 .J'- ill C('t\'1((' \\' t othl\\llf.,_• 

• lut'lll'l! h •,·! u' l•; ,,,.,, o',l~ I\.H!',111!\ H~l•<~i~·r,lt•lo..• :o• .1 

t~· !•f"d " ""'"''' 

• !,.s,•J ,.u h ,;arr,\UI\' ,1\,Hl.•H,· dt·t.' \'ttJ nll;; ..,~,. ,,. ol!O.l' ~·: 

'~"'·.;h,• .md n••lc.-·sr 
• lnsurrd ~~ ,1 n•.-111r H'l"iura ncc <••mr.lny 
• nu ... t£ 1,\dl•r ' ' !hi.' IICISir'loll f'oll('nt ('d r mtec:nu• 

• ~:• •t tC:tt•n ~T"u ::' :lt' k tt~· ,, :•d !.ll..t ~' 1:h you :, he n 
~'11\J sril ~nu r CM 
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EXHIBITE 

____ \ 

\ 

-REJ;ra~;t~r-* · 
WORLD'S LEADING AUTOMOTIVE 

ELECTRONIC RUST CONTROL SYSTEM 
\~;;::===:::c-_ _,_ _____ ____ 

The Rust Buster® System Beats Rust! 
' ' T":r P.u\: R.\~ct • •·- u~:n ~tt~t ;oou~ -:ar. 1rud, nr ; ,~:\ 

~-~ :.~ ~~~~- ~~--:,~~~::·.;:~7.7~~-~~:~~,~~~:!~:~1:~~~ \~~~: 
'\.'· u~~ ;r: :,.,, _., ;a ¥···?·•0\ rtr"''\ lf'l:! :-~ ~,:~\!: ~:1:.. • 

·-..,., -:- ·-~ :::: .... Rc•• · · • \,\f(::"'Jo"nol)(ic•c "A:n.l•:x~ rrNt:t•-·r· 

---->• -- ·· c•r.,..J• . •·•.lJmtcrc:'lll!'l;\ :1 :-r•nccl\nlr•l:'-

/ I 

I 
i 
I 

• rlom•:tJIU C"r .,CeO f.)f Olhct COlli!' fUJINOOfii'IJ ~C!hoJt 

• w\U 1en b au cn ro ... cr t:<ol1n ~our nr'1 dxk 
• ... ,.. · '"• l•-~·'''!' '"u' ~ch•.:lc·, ... a r1.111t•n 
• ltH':I:Ca~lt h) l \C::~I'I.: ··:ll!CIC 

• :-•o•r:~s ~11n .~· 11'1•1'\C 
• '"u' lit .,, }0 ~.nw:u 

• •-.ll•tlt.cc-,.,rJo<"trlc:,·oc": 
• ,...:ttc~oC.lll -.:n .. r t:n:-1 

\ 
' i 

. ·- . _j ... . ~.-\ 
/ 

122 F.T.C. 
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Complaint 

EXHIBITF 

RLST E\".-\DER · 
Electronic Corrosion Control 

:-~ 
I 

1
!0 I~GUIOIUU. 

,,., ... ",....,.,."' 

LIMITED WA;:;RAIHY 

EXHIBIT 

0 ... 10,~::\' · 

"illHI.S .L.'ft c:N:t~:·:s :rw h •"' .;,.., .. .,,f"', ="tt::."t •:J'I !vee" f«t•~t"~CCo""""t .... ,.,. .ftfl\1111!-'"" ' "' l:t."or:-e-: 11vs1 f•tct t CtJ•r' =" , •• • 
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EXHIBITG 

Tnts Laboratory rest prov1des the "worst cdse scenar1o" to test RustEvader recnnotogy. Two(2 ) 
identiCal p1ece.< ol sheet steel are suspended in salt bath. The RustEvader protects Sampie "A'' 
while Sample "B" rusts severely. 

4~ gallons of 10'!6 NaCI Solution. 700 F 

. - . . . . . ... . ~:: .... 
~ l . • ~,:-.._ 

·. ~~~- ~~·.-.. . , :_:r~o:_ 
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corrosion. FREE 
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EXHIBITG 

For Your Information! 

How do you jud~ iln automotive v.olut!!? Ask those m me 
ndUS11y and they will tell you mar condi/Jon and appearance are 
:>aramOUnt in the evaluation. 11 you are purchasing a new car, its 
r.JJue several years down the road is important, so condition 
Jnd IIIJpearance dictate lhe value of the car at any point beyond 
·· dq it was manufactured. A RustEvader and good main· 
' lMlC8 wit pay off by increasing the proiected value of your 
:.or by reducing the rate of corrosion and relaid rusting. The 
~us/Evader was designed specifically to retard cosmetic cor· 
nsiorl. " ·• normal imperfections in the paint llfong with small 
:cratche iliclc; and scars are tess susceptible to cancerous 
>ody corrosion, Of' that ugly, scabby ap,;earance. It is hard to 
mgine lhllt your new car is so Vlllnerable but i :ntlook at any 
:ar ltlil is two or lhtee years old and you can s.ee lhe de vas· 
alion that has already begun. 

t It eay to undenUnd how hidden cornen, bends 811d 
napes of Sheet metal body parts ;ue consumed by a hostile 
·nllirontl16nt Abrasions from sand, stone and salt and freezing 
nd thawing of water activate microscopic corrosion sites and 
•ores in the paint that rapidly advance into body pane/failure. 
·ven"galvaniled sections that have been welded or bent in the 
ICtory·lorming process are open to attack. 

lust •nd corrosion occur wht!!n the three essential in· 
·redients interact: oxygen. metal and mo1swre, (H20). The 
>eta/ prollides lhe electrons to sa&sly oxygen's cralling for 
lectrons. Moisture is needed to provide tht!! pathway of efec· 
on lnlnsfer from iron to oxygen. The most common way of 
revenbi1g automotive corrosion is to apply a barrier between 
xygen and the metal. Th1s is why we paint automobiles. The 
amt is a suitable barrier. When the metal loses paint or is 
·completely pamted corrosion begins and continues unril all of 
•e metal is converted to an qxide or rust. Extra barriers have 
een develOped such as undercoa&ngs. rustprooling and paint 
~alants; but they are effec11ve only as long as they insulatt~the 
eta/ from oxygen and water. Paint, rustproofing and sealants 
·e known as dH!Iectncs (not permitting electron rranslet; . As 
ng as these di-elecrncs are on place wrthout any small breaks, 
ack.s or crev1ces. mcks. scratches or stone chtps, Ctle auto· 
oove body has a fa, chance of survrving the envtronmenr. 
)Wever, in the real world, a constant attack is underway to 
·eak down these barners. Once broken. the bamers perrmt 
e migration ol electrons /rom lfOn over a mots/ pathway to 
ygen- the result is rust and corrOSton. Rust Evader provides 
source of free electrons tl'lat interleres wrth the migrahon ana 
•upling ol ferrous metal electrons wtrh oxygen -reducmg the 
'rrOS/on rate. 
•p•citive Discharge Oxidation Interference "COOl" 
~ce automobiles are produced essenually totally coated wrth 
01-electnc bamer of pamr and rustprooling. rhe need to 
otect breaks m these bamers 1s of s1gmfrcanr tmponance. The 
tstEvaaer forces the 1mpressed electrons to escape or exit ar 

the very s11e wnere me bamerhas broken downorwom awi! 
"COOl" effect. AustEvaaer only worl<s wnere and wnen 
needed. Th1s is accomplished by pump1ng excess electron: 
ro the car body creating a condenser effect (when the 
elecllic is essentJally intact) between the car body ana 
RustEvaaer anodes. Electrons repel each other resultmc 
their desire to retum to a rnDrT: positive home (anodes ~ 
atmosphere). In tl'leir escape from the automotive body t 
breaks or pores in the di-electric coatings, these impres! 
electrons interlere with the rusting process and retard 
rusting at local corrosion sites. There are variables that ell 
this interlering process: the oomposition of f!le· metal, the I) 
and concentration of the electrolyte, temperature and hiJmia 

Generally speaking, increases in humidity and moisture 
creases the rate and quantity of electron escape. Howev 
even when the relative humidity is very low electrons will Ire. 
escape into the atmosphere. The impressed electrons esc a 
in rwo wa)IS: by displacing otller e1«t1ons ana by direct m 
vidual movement. If a continuous electro/yfe exists (suctl 
complete submersion in salt water) between rhe breaks in r 
coating on the car body and anodes, displacing electrons •· 
move from the negative car body to the posittve anode. In r: 
condition the greatest ttJSI retardation effect will exist. Ru 
Evader worl<s best where and when it is needed most, unc 
mild conditions. ~promises ·had to be considered m t 
RustEvader design. Therefore, complete interference or. t 
rusting process cannot be ·expected but rust retardaoor. 
dramatically demonstrated. 

Unlbody construction and modem autobody panel desigr 
extremely vulnerable to corrosion: therefore, they are natur< 
presented to the consumer for use in a totally coated (pamte 
form. RustEvader has been designed to assist in the care 
mamtenance program by retardinp corrosion at breaks in t 
coating. The smaller the break, the more concentrated r 
RustEvader effect. Most of /he protection is provided at : 
penmeter (interlace) of the paint and the abrasion. Therelc 
components such as exhaust systems ana suspens1on cc 
ponenrs, whtch are normally not coated, are nor protectt 
Body panel abrasions are not normally neglecteC! Dy lh 
owners and are repainted (coated) soon alter a braided. tne 
fore. the AustEvader was designed to assist the owner wr.c 
consc1ous of careful maintenance. 

You w~nt your ur to took good while you·re dnvmg tl. wr. 
you are ready to sell or trade it arid paroculany if you dec1ae 
g1ve the car a major ovemaul. II you lease a car. you • 
responsible to maintain a cerTain cosmeuc standard or pa _. 
penalty. 

RusiEv~der was designea tor people who care aoour tr 
car and understand the value of careful maintenance and eli 
on their pocketbook. RustEvader wants your car to tast 2 

mamtain its maxrmum value. 

Rutt Evader· 
CDOf '• RustEvader Corp. 

1513 11th Avenue P.O. Box 351 
Altoona, PA 16603 

800·458.·3474 in PA 814-944·8700 
Copyright 1989 Rus/Evader Corp. Exhibit G Pa~c: ,: : 
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DECISION AND ORDER 

The Commission having heretofore issued its complaint charging 
David F. McCready (hereinafter "respondent") and RustEvader 
Corporation with violation of Section 5 of the Federal Trade 
Commission Act, as amended, and respondent having been served 
with a copy of tha.t complaint, together with a notice of contemplated 
relief; -and 

· Respondent, his attorney, and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondent of all the jurisdictional facts set forth in 
the complaint, a statement that the signing of said agreement is for 
settlement .purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, or that the facts alleged in such complaint, other than · 
jurisdictional facts; are true, and waivers and other provisions as 
required by the Commission's Rules; and 

The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3.25(c) of 
its Rules; and 

The Commission having considered the matter and having 
thereupon accepted the executed consent agreement and placed such 
agreement on the pub~ic record for a period of sixty (60) days, and 
having duly considered the comments received, now in further 
conformity with the procedure prescribed in Section 3.25(f) of its 
Rules, the Commission hereby makes the following jurisdictional 
findings and enters the following order: 

. . 

1. RustEvader Corporation, alk/a Rust Evader Corporation, 
sometimes d/b/a REC Technologies(REC)is a corporation organized, 
existing, and doing business under and by virtue of the laws of the _ 
State of Pennsylvania, with its office and principal place of business 
located at 1513 Eleventh A venue, Altoona, Pennsylvania. · 

Respondent David F. McCready has been an owner, officer and 
director of said corporation. At times material to the complaint 
herein, he · formulated, directed, and controlled the policies, acts, and 
practices of said corporation. His address is RD 4 Box 92 B, Altoona, 
Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is -in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall . 
apply: . · 

A. "Electronic corrosion control device" shall mean any device 
or mechanism that is intended, through the use of electricity, static or 
current, to control, retard, inhibit or reduce corrosion in motor 
vehicles. 

B. :"Rust Evader" shall mean the electronic corrosion control 
--device sold under the trade names Ru~t Evader, Rust Buster, Electro
Image, Eco-Guard, and any other substantially similar product sold 
under any trade name. 

C. "Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence, based on the expertise 
of professionals in the relevant area, that has. been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

I. 

It is ordered, That respondent David F. McCready, individually 
and as an officer ofRus.tEvader Corporation, directly or through any 
corporation, subsidiary, division or other device, in connection with. 
the manufacturing, packaging, labeling, advertising, promotion, 
offering for sale, sale, or distribution of the Rust Evader, in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, shall forthwith cease and desist from representing, 
in any manner, directly or by implication, that suqh product is 
effective in preventing or substantially reducing corrosion in motor 
vehicle bodies. 

II. 

It is further ordered, That respondent David F. McCready, 
individually and as an officer ofRustEvader Corporation, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, packaging, labeling, advertising, 
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promotion, offering for sale, sale, or distribution of any product for 
use in motor vehicles in or affecting commerce, as "commerce" is 

. defined in the Federal Trade Commission Act, shall forthwith cease 
and desist from making any representation, directly or by implication, 
concerning the perfonnance, efficacy or attributes of such product 
unless such representation is true and, at the time such representation 

· is made, respondent possesses and relies upon competent and reliable 
. evidence, which, when appropriate, must be competent and reliable 
scientific evidence, that substantiates the representation. 

III. 

It is further ordered, That respondent David F. McCready, 
individually and as an officer ofRustEvader Corporation, directly or 
through any corporation, subsidiary, division or other device, in 
connection·with the manufacturing, packaging, labeling, advertising, 
promotion, offering for sale, sale, or distribution of any product for 
use in motor vehicles in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, shall forthwith cease 
and desist from misrepresenting, in any manner, directly or by 
implication, the existence, contents, validity, results, conclusions, 
interpretations or purpose of any test, study, or survey. 

IV. 

It is further ordered, That respondent David F. McCready, 
individually and as an officer ofRustEvader Corporation, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, packaging, labeling, advertising, 
promotion, offering for sale, sale, or distribution of any product for 
use in motor vehicles in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, shall forthwith cease 
. and desist from misrepresenting, in any manner, directly or by 
implication, that any demonstration, picture, exp_eriment or test 
proves, demonstrates or confirms any material quality, feature or 
merit of such product. 

v. 

It is further ordered, That respondent David F. McCready, 
individually and as an officer ofRustEvader Corporation, directly or 
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through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, packaging, labeling, advertising, 
promotion, offering for sale, sale, or distribution of the Rust Evader 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, shall forthwith cease and desist from 
employing the terms Rust Evader or Rust Buster in conjunction with 
or as part of the name for such product or the product logo. 

VI. 

It is further ordered, That respondent David F. McCready, 
individually and as an officer ofRustEvader Corporation, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, packaging, labeling, advertising, 
promotion, offering for sale, sale, or distribution of any consumer 
product in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act and actually costing the consumer 
more than five dollars ($5.00), shall forthwith cease and desist from 
conditioning any written or implied warranty of such product on the 
consumer's purchase or use, in connection with such product, of any 
article or service (other than ~rticle or service provided without 
charge under the terms of the warranty) which is identified by brand, 
trade, or corporate name. 

VII. 

It is further ordered, That · respondent David F. McCready, 
individually and as an officer of RustEvader Corporation, his 
successors and assigns, shall be. liable for consumer redress in the 
amount of two hundred thousand dollars ($200,000.00) as provided 
herein: 

A. Not later than five (5) days from the date this order becomes 
final, respondent shall deposit into an escrow account to be 
established by the Commission for the purpose of receiving payment 
due under this order ("Commission escrow account"), the sum of two 
hundred thousand dollars ($200,000.00). 

B. Provided however, that if, at the time this order becomes fmal, 
respondent has not completed the sale of respondent's property known 
as RD 4 Box 92B, Altoona, Pennsylvania, then respondent shall 
deposit, into the Commission escrow account, not later · than five 
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(5)days from the date this order becomes final, the sum of forty 
thousand dollars ($40,000.00). Respondent shall deposit the 
remaining one hundred sixty thousand dollars ($160,000.00) into the 
Commission escrow account upon the sale of respondent's property 
known as RD 4 Box 92B, Altoona, Pennsylvania at the time of the 
sale of said property or six months from the date that this order 
becomes final, whichever first occurs. Respondent shall provide 
security for the one hundred sixty thousand dollars ($160,000-.-00) by 
means of a mortgage on the property known as RD 4 Box 92B, 
Altoona, Pennsylvania. Such mortgage shall be in a form, and shall 
be entered into by such date as agreed to by the parties, but no later 
than five ( 5) days from the date this order becomes final. 

C. In the event of any default in payment to the Commission 
escrow account, which default continues for more than ten (10) days 
beyond the date of payment, respondent shall also pay interest as 
computed under 28 U.S.C. 1961, which shall accrue on the unpaid 
balance from the date of default until the date the balance is fully 
paid. 

D. The funds deposited by respondent in the Commission escrow 
account, together with accrued interest, shall, in the discretion of the 
Commission, be used by the Commission to provide direct redress to 
purchasers of the Rust Evader in connection with the acts or practices 
alleged in the complaint, and to pay any attendant costs of 
administration. If the Commission determines, in its sole discretion, 
that redress to purchasers of this product is wholly or partially 
impracticable or is otherwise unwarranted, any funds not so used 
shall be paid to the United States Treasury. Respondent shall be 
notified as to how the funds are distributed, but shall have no right to 
contest the manner of distribution ·chosen by the Commission. No 
portion of the payment as herein provided shall be deemed a payment 
of any fine, penalty, or punitive assessment. 

E. At any time after this order becomes final, the Commission 
may direct the agent for the Commission escrow account to transfer 
funds from . the escrow account, including accrued interest, to the 
Commission to be distributed as herein provided. The Commission, 
or its representative, shall, in its sole discretion, select the escrow 
agent. 

F. Respondent relinquishes all dominion, control and title to the 
funds paid into the Commission escrow· account, and all leg.al and 
equitable title to the funds vests in the Treasurer of the United States 
and in the designated consumers. Respondent shall make no claim to 
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or demand for return of the funds, directly or indirectly, through 
counsel or otherwise; and in the event of bankruptcy of respondent, 
respondent acknowledges that the funds are not part of the debtor's 
estate, nor does the estate have any claim or interest therein. 

VIII. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respondent 
David F. McCready, or his successors and assigns, shall maintain and 
upon request make available to the Federal Trade Commission for 
inspection and copying: 

- . 

A. All materials that were relied upon in disseminating such 
representation; and · 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualifY, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IX. 

It is further ordered, That respondent David F. McCready shall, 
for a period of ten (1 0) years from the date of issuance of this order, 
notify the Federal Trade Commission within thirty (30) days of the 
discontinuance of his present business or employment and of his 
affiliatiot:I with any new business or employment. Each notice of 
affiliation with any new business or employment shall include the 
respondent's riew business address and telephone number, current 
home address, and a statement describing the nature of the business 
or employment and his duties and responsibilities. 

X. 

It is further ordered, That this order will terminate on October 30, 
2016, or twenty (20) years from the most recent date that the United 
States or the Federal Trade Commission files a complaint (with or -
without an accomp~ying consent decree) in federal court alleging 
any violatio'n of the order, whichever comes later; provided, howe'\ler, 
that the filing of such complaint will not affect the duration of: 
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A. Any paragraph in this order that terminates in less than twenty 
(20) years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismiss~d or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling__is upheld on appeal. 

XL 

It is further ordered, That respondent David F. McCready shall, 
within sixty (60) days after the date of service of this order, file with 
the Commission a report, in writing, setting forth in detail the manner 
and form in which he has complied with this order. 
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IN THE MA TIER OF 

DEL MONTE FOODS COMPANY, ET AL. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

383 

Docket C-3569. Consent Order, April11, 1995--Modifying Order, Oct. 31, 1996 

This order reopens a 1995 consent order-- that required the Del Monte Corporation 
and Pacific Coast Producers to terminate the purchase option agreement and 
certain provisions of the supply agreement, and also required respondents to 
obtain Commission approval before acquiring any stocks or assets of a U.S. 
canned fruit manufacturer and before entering into agreements with 
competitor~ -- and this order modifies the consent order by ending DeLMonte's 
obligation to obtain Commission approval before making certain acquisitions 
or entering into certain marketing agreements and co-pack arrangements. The 
Conunission substituted the prior-approval requirement with a requirement 
that Del Monte provide to the Commission prior notice of the specified 
transactions. 

ORDER REOPENING AND MODIFYING ORDER 

On May 24, 1996, Del Monte Foods Company and its wholly
owned subsidiary Del Monte Corporation ("Del Monte"), respondents 
named in the consent order issued by the Commission on April 11, 
1995, in Docket No. C-3569 ("order"), filed a Petition To Reopen and 
Modify Consent Order ("Petition") in this matter: On October 3, 
1996, Pacific Coast Producers ("PCP"), a respondent subject to the 
requirements of paragraphs VII and VIII of the order, · filed a 
Statement In Support of Petition to Reopen and Modify Consent 
Order ("Statement"). Del Monte and PCP ("respondents"), in their 
Petition and Statement, respectively, ask that the Commission reopen 
and modify the order pursuant to Section 5(b) of the Federal Trade 
Commission Act, 15 U.S.C. 45(b), and Section 2:51 of the 
Commission's Rules of Practice and Procedure, 16 CFR 2.51, and 
consistent with the Statement of Federal Trade Commission Policy 
Concerning Prior Approval And Prior Notice Provisions, issued on 
June 21, 1995 ("Prior Approval Policy Statement").1 Del Monte's 
Petition requests that the Commission reopen and modify the order 
to remove the prior approval requirements and replace them with 
prior notice requirements by deleting paragraphs III, VI.A and VII in 

1 ' 
60 Fed. Reg. 39,745-47 (Aug. 3, 1995); 4 Trade Reg. Rep. (CCH) ~ 13,241. 
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their entirety, substituting the phrase "without providing advance 
written notification" for the prior approval requirement in paragraph 
V, and modifying the current advance written notification 
requirement in paragraph VI.B of the order by replacing the phrase 
"for a period beginning-on the fifth anniversary of the date this order 
becomes final until ten years from the date this order becomes final" 
with the phrase "for a period often (10) years from the date this order 
becomes final. "2 The thirty-day public comment period on the 
Petition ended on July 1, 1996. No comments were received. For the 
reasons discussed below,' the Commission has determined to grant the 
Petition in part and modify the order as set forth herein. 

The Commission, in its Prior Approval Policy ·Statement, 
"concluded that a general policy of requiring prior approval is no 
lotiger needed," citing the availability of the premerger notification 
and waiting period requirements of Section 7 A of the Clayton Act, 
commonly referred to as the Hart-Scott-Rodino ("HSR") Act, 15 
U.S.C. 18a, to protect the public interest in effective merger law 
enforcement. 3 The · Cominission announced that it will "henceforth 
rely on the HSR process as its principal means of learning about and 
reviewing mergers by companies as to which the Commission had 
previously found a reason to believe that the companies had engaged 
or attempted to engage in an illegal merger." As a general matter, 
"Commission orders in such cases will not include prior approval or 
prior notification requirements. "4 

The Commission stated that it will continue to fashion remedies 
as needed in the public interest, including ordering narrow prior 
approval or· prior notification requirements in certain limited 
circumstances. The Commission said in its Prior Approval Policy 
Statement that "a narrow prior approval pro_vision may be used where 
there is a credible risk that a company that engaged or attempted to 
engage in an artticompetitive merger would, but for the provision, 
attempt the same or approximately the same merger. 'i The 
Commission also said that "a narrow prior notification provision may 
be used whete there is a credible risk that a company that engaged or 
attempted to engage in an anticompetitive merger would, but for an 
order, engage in an otherwise unreportable anticompetitive merger. "5 

2 
Petition at 2. In its Statement, PCP requests that paragraph VII be modified by replacing the 

prior approval requirement with the phrase "without providing advance written notification to the 
Commission," or otherwise in a manner consistent with the Prior _Approval Policy Statement. 
Statement at I . 

3 
Prior Approval Policy Statement at 2. 

4 /d. 
5 

!d. at 3. 



DEL MONTE FOODS COMPANY, ET AL. 385 

383 Modifying Order 

As explained in. the Prior Approval Policy Statement, the need for a 
prior notification requirement will depend on circumstances such· as 
the structural characteristics of the relevant markets, the size and 
other characteristics of the market participants, and other relevant . 
factors. · 

,The Commission also announced, in its Prior _Approval Policy 
Statement, its intention "to initiate a process for reviewing the 
retention or modification of these existing requirements" and invited 
respondents subject to such requirements "to submit a request to 
reopen the order. "6 The Commission determined that, "when a 
petition is filed to reopen and modify ~n order pursuant to ... [the 
Prior Approval Policy Statement], the Commission will apply a 
rebuttable presUmption that the public interest requires reopening of 
the order and modification of the prior approval requirement 
consistent with the policy announced" in the Statement.7 

The presumption is tl;lat setting aside the general prior approval 
requirement in this order is in the public interest. No facts have been 
presented that overcome this presumption, and nothing in the record 
suggests that respondents woul~ engage in the same transaction as 
alleged in the complaint but for the existence of the prior approval 
provision. Accordingly, the Commission has determined to reopen 
the proceedings and modify the order by deleting the prior approval 
provisions and by substituting prior notification provisions pursuant 
to the exception set out in the Prior Approval Policy Statement. 

The record in this case evidences a credible risk that respondents 
could engage in future anticompetitive transactions that would not be 
repo,rtable under the HSR Act. Among other things, the challenged 
transactions that led to issuance of the complaint and orde~ in this 
matter were not subject to the premerger notification and waiting 
period requirements of the HSR Act. The complaint ·in this case 
charged that Del Monte's supply agreement with PCP, pursuant to 
which PCP was to provide to Del Monte virtually all ofPCP's output 
of capned fruit, and pel Monte's option agreement with PCP, 
pursuant to which Del Monte acquired an irrevocable and exclusive 
option to purchase certain rights in, and title to, certain assets of PCP, 
including long term contracts with growers, substantially lessened 
competition in the manufacture and sale of canned fruit. in the United 
States ·in violation of Section 5 of the Federal Trade Commission Act 
and Section 7 of the Clayton Act. There has been no showing that the 

6 
!d. at 4. 

7 !d. 
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competitive conditions that gave rise to the complaint and the order 
no longer exist. Accordingly, pul-suant to the Prior Approval Policy 
Statement, the Commission has determined to modify paragraphs III, 
V, VI. A and VII of the order to substitute a prior notification 
requirement for the prior approval requirement in those provisions. 

. Del Monte's Petition requests that the prior approval requirements 
ofthe order be removed, and prior notice requirements substituted, by 
deleting paragraphs III, VI.A and VII in their entirety, replacing the 
prior approval requirements in paragraph V with an advance written 
notification requirement, and modifying the current advance written 
notification requirement in paragraph VI.B of the order. PCP's 
Statement alternatively requests that paragraph VII be modified by 
rep.lacing the prior approval requirement with the phrase "without 
providing advance written notification to the Commission." 
However, Del Monte's request that paragraph III be deleted In its 
entirety does not, for example, address the credible risk that future 
transactions now covered only by paragraph III. A of the order could 
be anti competitive but would not be reportable under the HSR Act. 
In addition, advance written notification, the form of prior notice 
which respondents propose to substitute for the order's prior approval 
requirements, is· significantly different from the HSR-like prior 
notification which the Prior Approval Policy Statement states may be 
used in circumstances where narrow prior notification is appropriate. 8 

There has been no showing that a deviation from this form of prior 
notification, which has been employed in all . previous order 
modifications granted pursuant to the Prior Approval Policy 
Statement, is warranted in this case. Finally, Del Monte requests that 
the Commission modify the advance written notifica~ion provision in 
paragraph VI.B by replacing the phrase "for a period beginning on the 
fifth anniversary of the date this order becomes final until ten years 
from the date this order becomes fmal" with the phrase "for a period 
of ten (1 0) years from the date this order becomes final." The Prior 
Approval Policy Statement provides that: 

No presumption will apply to existing prior notice requirements, which have been 
adopted on a case-by-case basis and will continue to be considered on a case-by
case basis under the policy announced in this statement.9 

Thus, Del Monte may not rely on the Statement in seeking such a 
modification. Furthermore, Del Monte has not all_eged that changed 

8 
Id. at 3 n.4. 

9 
Jd. at 4-5. 



DEL MONTE FOODS COMPANY, ET AL. 387 

383 Modifying Order 

conditions of law or fact or the public interest requires the 
Commission to reopen this provision of the order. The Commission 
has determined that, consistent with the Prior Approval Policy 
Statement, the order's prior approval requirements will be set aside 
and HSR-like prior notification substituted for acquisitions not 
otherwise reportable under the HSR Act Respondents' requested 
modifications inconsistent with this determination are therefore 
denied. 10 

Finally, the Commission has determined to correct a 
typographical error in paragraph VIII of the order by, changing the 
incorrect cross-reference to paragraph VI_in that provision to a correct 
cross-reference to paragraph VII. Respondents have consented to t~is 
modification. 

Accordingly, It is ordered, That this matter be, and it hereby is, 
reopened; . . 

It is further ordered, That paragraphs I, III, IV, V, VI.A., VII and 
VITI of the Commission's order issued on Aprill1, 1995, be, and they 
hereby are, modified, as of the effective date of this order, to read ·as 
follows: 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

* * * 
K. "Prior Notification" means the Prior Notifications required by 

paragraphs III, V, VI.A and VII of this order shall be given on the 
' Notification and Report. Form set forth in the Appendix to Part 803 
of Title 16 of the Code of Federal Regulations, · as amended . . 

(hereinafter referred to as "the Notification"), and shall be prepared 
and transmitted in accordance with the requirements of that part, 
except that no filing fee will be required for any such notification, 
notification shall be filed with the Secretary of the Commission, 
notification need not be made to· the United States Department of 
Justice, and notification is required only of respondents and not of 
any other party to the transaction. Respon~ents shall provide the 

10 
Del Monte's Petition does not explicitly seek the precise modifications which the Commission 

l:las determined to grant. However, because Del Monte seeks reopening of the order pursuant to the 
Prior Approval Policy Statement, it has invoked the Commission's authority to modify the order 
consistent with the Statement. PCP's Statement expressly requests, as an alternative to the specific 
modification sought, modification "in a manner consistent with the Prior Approval Policy Statement." 
Statement at l . 
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Notification to the Commission at least thirty days prior to 
consummating any such transaction (hereinafter referred to as the 
i'first waiting period"). If, within the first waiting period, 
representatives of the Commission make a written request for 
additional information, respondents shall not consummate the 
transaction until twenty days after substantially complying with such 
request for additional information. Early termination of the waiting 
periods pursuant to the required Prior Notifications may be requested 
and, where appropriate, granted by letter from the Bureau of 
Competition. Notwithstanding the foregoing, Prior Notification shall 
not be required for a transaction for which notification is required to 
be made, and has been made, pursuant to Section 7 A of the Clayton 
Act, 15 U.S.C. 18a. 

* * * 

III. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, Del Monte shall not, without Prior 
Notification to the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

A. Acquire any stock, share capital, equity, or other interest in any 
concern, corporate or non-corporate, engaged, at the time of such 
acquisition or within the two years preceding such acquisition, in the 
manufacture of any type of Canned Fruit in the United States; 
provided, however, that an acquisition shall be exempt from the 
requirements of this paragraph if it is solely for the purpose of 
investment and DelMonte will not hold more than one percent of the 
shares of any publicly traded class of security; or 

B. Acquire any assets, other than in the ordinary course of 
business, used for or used anytime within the two years preceding 
such acquisition (and still suitable for use for) the manufacture of any 
type of Canned Fruit in the United States; provided, however, that an 
acquisition of assets will be exempt from the requirements of this 
paragraph if the purchase price of the assets-to-be-acquired is less 
than $1 ,500,000.00, and the purchase price of all assets used for, or 
previously used for (and still suitable for use for) the manufacture of 
any type of Canned Fruit in the United States that Del Monte has 
acquired from the same person (as that term is defmed in the 
premerger notification rules, 16 CFR 80 1.1( a)(1 )) in the twelve-month 
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period preceding the proposed acquisition, when aggregated with the 
purchase price of the to-be-acquired assets, does not exceed 
$1,500,000. 

IV. 

It isfurthe~ordered, That, for a period often (10) years from the 
date this order becomes final, unless Del Monte is required to give 
Prior Notification to the Commission pursuant to paragraph III, and 
unless Del Monte has given such Prior Notification, Del Monte shall 
not, without providing advance written notification to the 
Commission, directly or indirectly, through subsidiaries, partnerships, 
or otherwise, acquire any assets other than in the ordinary course of 
business, used for or used anytime within the two years preceding 
such acquisition for (and still suitable for use for) the manufacture of 
any type of Canned Fruit in the United States. 

* * * 

v. 

It is further ordered, That, for a period often (10) years from the 
date this order becomes final, Del Monte shall not, without Prior 
Notification to the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

A. Except with respect to agreem.ents covered by paragraphs VII 
and VIII, enter into any agreement or other arrangement to purchase 
or market any type of Canned Fruit with any corporate or non
corporate entity, engaged, at the time of entering into such agreement 
or other arrangement or within two years preceding entering into such 
agreement or other arrangement, in the manufacture of any type of 
Canned Fruit in the United States; provided, however, that entering. 
into such an agreement or other arrangement will be exempt from the 

· requirements of this paragraph if the agreement or other arrangement 
is for the purchase of Canned Fruit on the Spot Market; or 

B. Enter into any agreement or other arrangement with Tri Valley 
.. Growers to have any type of Canned Fruit manufactured on Del 

Monte's ·behalf. 
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VI. 

It is further ordered, That, 

A . For a period of five (5) years from the date this order becomes 
final, Del Monte shall not, without Prior Notification to the 
Commission, directly O! indirectly, through subsidiaries, partnerships, 
or otherwise, except with respect to agreements covered by 
paragraphs V, Vll, and VIII, enter into any agreement or other 
arrangement to have Canned Fruit manufactured on Del Monte's 
behalf ("co-pack agreement") with any corporate or non-corporate 
entity, engaged, at the time of entering into such co-pack agreement 
or within the two years preceding entering into such co-pack 
agreement, in the manufacture of any type of Canned Fruit in the 
United States; 

* * * 

VII. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, respondents shall not, without Prior 
Notification to the Commission, directly or .indirectly, through 
subsidiaries, partnerships, or otherwise, enter into an agreement 
requiring PCP to manufacture any type of Canned Fruit on behalf of 
Del Monte ("co-pack agreement"); provided, however, that such a co
pack agreement between Del Monte and PCP will be exempt from the 
requirements of this paragraph if the aggregate of all co-pack 
agreements entered into in any calendar year meet all of the following 
criteria: 1) the amount of retail sizes (net weight under two pounds) · 
does not exceed ten percent of PCP's output of Canned Fruit~ 

measured in basic cases (24 2 112 can sizes), manufactured in the 
same year as the Canned Fruit manufactured pursuant to the co-pack 
agreements; 2) the amount of peaches grown by PCP used for the co
pack agreements does not exceed 8,000 tons in any year and none of 
PCP's peaches is used for retail sizes manufactured pursuant to the 
co-pack agreements; and 3) the total amount of the Canned Fruit 
manufactured pursuant to the co-pack agreements a) in each of the 
years 1995 and 1996 constitutes forty percent or less ofPCP's output 
of Canned Fruit manufactured in each of those years, measured in 
basic cases; and b) in each year thereafter constitutes thirty percent or 



DE~ MONTE FOODS COMPANY, ET AL. 391 

383 Modifying Order 

less of PCP's output of Canned Fruit manufactured in that year, 
measured in basic cases. 

VIII. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, unless_respondents are required to give 
Prior Notification to the Commission pursuant to paragraph VII, and 
unless respondents have given such Prior Notification, respondents 
shall not, without providing advance written notification to the 
Commission, directly or indirectly, through subsidiaries, partnerships, 
or otherwise, enter into a co-pack agreement with each other. Said 
notification shall be provided to the Commission by PCP on or before 
March 1 of each year in which Del Monte and PCP plan to enter into 
a co-pack agreement. Said notification shall include a copy of the 
proposed, co-pack agreement, all schedules and attachments, the 
amount of the planned co-pack stated in bas~c cases (24 2 1/2 can 
sizes) and the amount, stated in basic cases, for PCP's planned 
production of Canned Fruit for the same year. 
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IN THE MA TIER OF 

GEORGETOWN PUBLISHING HOUSE LIMITED PARTNERSHIP, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3692. Complaint, Nov. 19, 1996--Decision, Nov. 19, 1996 

This consent order prohibits, among other things, the Washington, D.C.-based 
publishing firms from misrepresenting that any advertisement ts an 
independent review or article, or that it is not a paid advertisement. 

Appearances 

For the Commission: Joel Winston and Lesley Anne Fair. 
For the respondents: Prose, Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Ge~rgetown Publishing House Limited .Partnership, a limited 
partnership, Georgetown Publishing House, Inc., a corporation, and 
Daniel Levinas, an officer of said corporation ("respondents"), have 
violated the provisions ofth_e Federal Trade Commission Act, and· it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges:· 

PARAGRAPH 1. Respondent Georgetown Publishing House 
Limited Partnership is a District of Columbia limited partnership with 
its principal office or place of business at 1101 30th Street, N.W., 
Washington, D.C. 

Respondent Georgetown Publishing House, Inc., is a District of 
Columbia corporation with its principal office or place of business at 

· 1101 30th Street, N.W., Washington, D.C. Georgetown Publismng 
House, Inc., is General Partner of Georgetown Publishing House 
Limited Partnership. 

Respondent Daniel Levinas is an officer of Georgetown 
Publishing House, Inc. Individually or . in concert with others, he 
formulates, directs, and controls the policies, acts and practices of 
Georgetown Publishing House, Inc., including the acts and practices 
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alleged in this complaint. His principal office or place of business is 
1101 30th Street, N.W., Washington, D.C. 

PAR. 2. Respondents have advertised, offered for sale, sold, and 
distributed books, including "The American Speaker: Your Guide to 
Successful Speaking," to the public. 

PAR. 3. The acts and practices of respondents alleged in this 
.complaint have been in or affecting commerce, as "commerce: is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements and promotional materials for "The 
American Speaker: Your Guide to Successful Speaking," including 
but not necessarily limited. to the attached Exhibit A, entitled 
"Applause, Applause." Exhibit A, a print advertisement, was 
disseminated by respondents via direct mail to consumers. It appears 
to be a ·review of the book "The American Speaker: Your Guide to 
Successful Speaking.". The advertisement is printed on glossy stock 
that has been ripped along the left edge. The page is headed with the 
word "REVIEW" and includes the byline "By Leah Thayer." On the 
bottom of the page is the date "NOVEMBER 1994." The advertisement 
bears the page numbers 17 and 18. On the reverse side of the page is 
the carry-over conclusion of an unrelated article that begins 
"(continued from page 12)." Affixed to the advertisement is a small 
stick-on paper with the handwritten note: 

[Recipient's name], 
Try this 
It works! 

J. 

PAR. 5. Through the use of the statements and depictions 
contained in the advertisem~nts referred to in paragraph four, 
including but not necessarily limited to the advertisement attached as 

- Exhibit A, respondents have represented, directly or by implication, 
that · "Applause, Applause" is a book review written by an 
independent journalist or reviewer, containing the independent 
opinions of the journalist or reviewer, and was disseminated in a 
magazine or· other independent publication. 

PAR. 6. In truth and in fact, "Applause, Applause" is not a book 
review written by an independe!lt journalist or reviewer, does not 
contain the independent opinions of a journalist or revi~w~t:, and was 
not disseminated in a magazine or other independent publication. 
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"Applause, Applause" is an advertisement written and disseminated 
by respondents for the purpose of selling the book, "The American 
Speaker: Your Guide to Successful Speaking." Therefore, the 
representation set forth in paragraph five was, and is, false and 
misleading. 

PAR. 7. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or _ 
affecting commerce in violation of Section S(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
that jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having duly considered the 
commen~s received, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings .and enters 
the following order: 

_ 1. Respondent Georgetown Publishing House Limited Partnership 
is a limited partnership organized, existing and doing business under 

; and by virtue of the laws of the District of Columbia, with its office 
and principal place of business at 1101" 30th Street, N.W., 
Washington, D.C. 

Respondent Georgetown Publishing House, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the District of Columbia, with its office and principal place 
ofbusiness at 1101 30th Street, N.W., Washington, D.C. 

Respondent Daniel Levinas is an officer of Georgetown · 
Publishing House, Inc. He formulates, directs, and controls the 
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policies, acts and practices of said corporation, and his office and 
principal place of business is located at the above stated address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That respondents Georgetown Publishing House 
Limited Partnership, a limited partnership, and its successors and 
assigns; Georgetown Publishing House, a corporation, its successors 
and assigns, and its officers; and Daniel Levinas, individually and as 
an officer of . said corporation; and respondents' agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, promotion, offering for sale, sale, or distribution of any 
product in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

A. Misrepresenting, directly or indirectly, that such product has 
been independently reviewed or evaluated; 

B. Misrepresenting, directly or indirectly, that an advertisement 
is an independent review or article or is not a paid advertisement. 

II. 

It is further ordered, That respondents Georgetown Publishing 
House Limited Partnership and Georgetown Publishing House, Inc., 
their successors and assigns, shall for a period of five (5) years from 
the date of entry of this order maintain and ma~e available to the 
Federal Trade Commission, within seven (7) business days of the date 
of the receipt of a written request, business records demonstrating 
compliance with the terms and provisions of this order. 

III. 

It is further ordered, That respondents Georgetown Publishing 
House Limited Partnership and Georgetown Publishing House, Inc., 
their s~ccessors and assigns, shall: 

.· 
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A. Within thirty (30) days after service of this order, provide a 
copy of this order to each of its current principals, officers, directors, 
and managers, and to all personnel, agents, and representatives having 
sales, advertising, or policy responsibility with respect to the subject 
matter of this order; and 

B. For a period often (10) years from the date of entry of this 
order, provide a copy of this order to each of its future principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
respect to the subject matter of this order within three (3) days after 
the person commences his or her responsibilities. 

IV. 

It is further ordered, That respondents Georgetown Publishing 
House Limited Partnership and Georgetown Publishing House, Inc., 
their successors and assigns, shall notify the Federal Trade 
Commission at least thirty (30) days prior to any proposed change in 
structure, including but not limited to dissolution, assignment, or sale 
resulting in the emergence of a successor corporation or partnership, 
the creation or dissolution of subsidiaries or affiliates, the planned 
filing of a banlauptcy petition, or any other change in the corporation 
or partnership that may affect compliance.obligations arising out of 
this order. 

v. 

It is further ordered, That respondent Daniel Levinas shall, for a 
period of five (5) years from the date of entry of this order, notify the 
Commission within thirty (30~ days of the discontinuance of his 
present business or employment and of his affiliation with any new 
business or employment which involves the sale of consumer 
products. Each notice of affiliation with arty new business or 
employment shall include the respondent's new business address1 and 
telephone number, current home address, and a statement describing 
the nature of the business or employment and his duties and 
responsibilities. 
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VI. 

It is further ordered, That this order will terminate on November 
19, 2016, or twenty years from the most recent date that the United 
States or the Federal Trade Commission files a complaint (with or 
without an accompanying consent decree) in federal court alleging 
any violation of the order, whichever comes later; provided, however, 
that the filing of such a complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided, further, that if such complaint is dismissed or a federal 
court rules that the respondent did not violate any provision of the 
order, and the dismissal or ruling is either not appealed or upheld on 
appeal, then the order will terminate according to this paragraph as 
though the complaint was never filed, except that the order will not 
terminate between the date such complaint is filed and the later of the 
deadline for appealing such dismissal or ruling and the date such 
dismissal or ruling is upheld on appeal. 

VII. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order, and at such other times as the Federal 
Trade CoJ1llllission may require, file with _the Commission a report, 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE. MA ITER OF 

HALE PRODUCTS, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3694. Complaint, Nov. 22, 1996--Decision, Nov. 22, 1996 

This consent order prohibits, among other things, the Pennsylvania-based 
manufacturer of fire truck-mounted fire pumps from entering into, continuing 
or enforcing any requirement that fire truck manufacturers refrain from 
purchasing mid-ship mounted fire pumps from any company, or that any 
purchaser sell only the relevant respondent's pumps. In addition, the 
respondent is required to send a specifically-worded notice to fire truck 
manufacturers stating that it has entered into an agreement with the 
Commission concerning the sale and installation of fire pumps. 

Appearances 

For the Commission: William Baer and Mark Whitener. 
· For the respondent: James F. Rill, Collier, Shannon, Rill & Scott, 

Washington, D. C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority 
vested in it by said Act, the Federal Trade Commission, having 
reason to believe that Hale Products, Inc. (sometimes referred to as 
"Hale Products" or "respondent"), has violated Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S. C. 45, and that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues this complaint stating its charges as follows: 

1. Eor the purposes of this complaint, the following 
definitions shall apply: 

a. "Mid-Ship Mounted Fire Pumps" are truck mounted fire pumps 
that meet the National Fire Protection Association Standard for 
Pumper Fire Apparatus known as "NFPA 1901." 

b. "GEM's" [sic] are original equipment manufacturers who buy 
and install Mid-Ship Mounted Fire Pumps, as well as many other 
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components, into a final fire truck. OEM's then sell the trucks to fire 
departments in the United States. 

RESPONDENT 

2. Respondent Hale Products, Inc., is a corporation organized, 
existing and ~oing business under and by virtue of the laws of the 
state of Pennsylvania with its principal place of business located at 
700 Spring Mill Avenue, Conshohocken, Pennsylvania. Respondent 
Hale Products manufactures and sells Mid.:Ship Mounted Fire Pumps 
in the United States, and in 1993 accounted for approximately 50 
percent of Mid-Ship Mounted Fire Pump sales in the United States. 

JURISDICTION 

3. Respondent Hale Products sells and ships Mid-Ship Mounted 
Fire Pumps from its production facility located in Pennsylvania to 
customers · located throughout the United States. Respondent 
maintains and has maintained a substantial course of business, 
including the acts and practices herein alleged, which are · in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 

MID-SHIP MOUNTED FIRE PUMP INDUSTRY 

4. The market for Mid-Ship Mounted Fire Pumps in the United 
States includes three.principal competitors. In addition to respondent 
Hale Products, two other companies sell Mid-Ship Mounted Fire 
Pumps to OEM's in the United States, Waterous Company, Inc. 
(sometimes referred to as "Waterous"), and W:S.·Darley & Company, 
Inc. (sometimes referred to as "Darley"). These three firms have each 
sold fire pllinps in the United States for over 50 years, and in that 
time there has been little if any attempted de novo entry into the 
United States market. Respondent Hale Products and Waterous are 
the two largest manufacturers and together account for close to or 
more than 90 per~ent ofMid-Ship ·Mounted Fire Pump sales in the 
United States. 

EXCLUSIVE DEALING PRACTICES 

5. For over 50 years, and until approximately 1991, respondent 
Hale Products sold Mid-Ship Mounted Fire Pumps through a network 
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of exclusive OEM's. Respondent Hale Products sold or contracted for 
the sale of such pumps to OEM's with the understanding that those 
OEM's would commit to selling only Hale Mid-Ship Mounted Fire 
Pumps. Waterous also sold on an exclusive basis, but to a different 
group of OEM's. Thus, prior to approximately .1991, few if any 
OEM's offered Mid-Ship Mounted Fire Pumps manufactured by more 
than one fire pump manufacturer, and fire truck buyers were able to 
choose between Mid-Ship Mounted Fire Pumps manufactured by 
different firms only by considering different OEM's. 

6. Respondent Hale Products believed that continued adherence 
to the exclusive sales policy by both itself and Waterous would 
exclude or tend to exclude other competitors and would tend to 
reduce competition between manufacturers of Mid-Ship Mounted 
Fire Pumps over price and over non-price terms such as quality 
differences and delivery times. 

7. During the 1980's and until approximately 1991, respondent 
Hale ProduCts continued to adhere to its exclusive dealing policy. 
Hale Products solicited new OEM's on the condition that they deal in 
Mid-Ship Mounted Fire Pumps manufactured by Hale Products 
exclusively. Hale Products told prospective OEM's that they must 
deal exclusively in Mid-Ship Mounted Fire Pumps manufactured by 
Hale Products, asked newly approved . OEM's to sign written 
acknowledgments· of the exclusive term, and threatened to terminate 
OEM's who failed to honor the exclusive term. 

ANTICOMPETITIVE EFFECTS 

8. The acts, practices; and methods of competition of respondent 
Hale Products, as alleged in paragraphs five through seven, were and 
are substantially to the injury of the public in the following ways, 
among others: 

a. By substantially lessening oompetition in the sale and 
marketing of Mid-Ship Mounted Fire Pumps, or by excluding or 
tending to exclude other actual or potential pump manufacturers from 
selling Mid-Ship Mounted Fire Pumps to a substantial number of 
OEM's· and 

' 
b. By facilitating an alloc~tion of customers between respondent 

Hale Products and Waterous. 
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VIOLATION OF LAW 

9. Therefore, the acts, practices and methods of competition of 
respondent Hale Products, as herein alleged, were and are all to the 
prejudice and injury of the public and constitute unfair methods of 
competition in violation of Section 5 of the Federal Trade 
Commission Act, as amended2 15 U.S.C. 45. The acts practices and 
methods of competition of respondent, as herein alleged, or the. 
effects thereof, are continuing or could recur in the absence of the 
.relief herein requested. 

Commissioners Azcuenaga and Starek dissenting. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been "furnished thereafter with a 
copy of a draft of complaint which the . Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purpos~s only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe th~t the respondent 
had violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.3"4. of its Rules, the Commission hereby issues 



HALE PRODUCTS, INC. 405 

401 Decision and Order 

its complaint, makes the· following jurisdictional findings and enters 
the following order: 

1. Respondent Hale Products is a corporation organized, existing 
and doing business under and by virtue of the laws of the 
Commonwealth of Pennsylvania, with its principal place of business 
at 700 Spring Mill Avenue, Conshohocken, Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

(a) "Respondent Hale Products" means (1) Hale Products, Inc.; 
(2) its predecessors, subsidiaries, divisions, and groups and affiliates 
controlled by Hale Products, Inc., and their successors and assigns; 
(3) all companies or entities that any parent of Hale Products, Inc., 
creates in the future and that engage in the manufacture or sale of 
Mid-Ship Mounted Fire Pumps, or Hale's parent if it engages in the 
manufacture or sale of Mid-Ship Mounted Fire Pumps; ( 4) the 
respective directors, officers, employees, agents and representatives 
of any of the entities described in subparagraphs (1 ), (2) and (3) 
above. 

(b) ''Mid-Ship Mounted Fire Pumps" [sic] are truck mounted fire 
pumps that meet the National Fire Protection Association Standard 
for Pumper Fire Apparatus known as "NFP A 1901." 

(c) "Commission" means the Federal Trade Commission. 
(d) "GEM's" [sic] are original equipment manufacturers who buy 

and install Mid-Ship Mounted Fire Pumps, as well as many ~ther 
components, into a final fire truck. OEM's then sell the trucks to fire 
departments in the United States. 

n. 

It is further ordered, That respondent Hale Products, directly or 
through any corporation, subsidiary, division, ot other device, 
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· including franchisees or licensees, in connection with the offering for 
sale or sale of any Mid-Ship Mounted Fire Pump in or affecting 
commerce, ·as "commerce" is defined in the Federal Trade 

· Commission Act, does forthwith cease and desist from entering into, 
continuing, or enforcing any condition, agreement or understanding 
with any OEM that such OEM will refrain from the purchase or sale 
of 'Mid-Ship Mounted Fire Pumps of any ·manufact!!fer, or will 
purchase or sell Mid-Ship Mounted Fire Pumps of only respondent 
Hale Products; provided however, that nothing in this order shall 
prohibit any· price differentials that make only due allowance for 
differences in the cost of manufacture, sale, or delivery resulting from 
the dif~ering methods or quantities in which Mid-Ship Mounted Fire 
Pumps are sold or delivered, or that are otherwise lawful under the 
provisions of the Robinson-Patman Act, 15 U.S.C. 13. 

\ 

III. 

It is further ordered, That respondent Hale Products shall provide 
a copy of this order with the attached complaint, and a copy of the 
notice set out in Appendix A: 

(a) Within thirty (30) pays after the date this order becomes final, 
one notice to each OEM· to whom it sold a Mid-Ship Mounted Fire 
Pump at any time during the two (2) years prior to the date this order 
becomes final; and 

(b) For a period of three (3) years after the date this order 
becomes final, to each OEM not covered by subparagraph (a) above 
to whom it provides a price list for or a price quotation on a Mid-Ship 
Mounted Fire Pump. Such notice shall accompany the price list or 
price quotation, or in the case of telephone quotations shall be 
delivered as soon as practical after such quotation, and need only be 
provided once to each OEM not covered by subparagraph (a) ab~ve. 

IV. 

It is further ordered, That respondent Hale Products shall file 
with the Commission within sixty (60) days after the date this order 
becomes final, and annually on the anniversary of the date this order 
becomes fmal for each of the three (3) years thereafter, a report, in 
writing; signed by the respondent, setting forth in detail the manner 
and form in which it has complied and is complying with this order. 
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v. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent, such as dissolution, assignment or sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of this order. Such notification -
shall be at least thirty (30) days in cases not subject to the notification 
provisions of the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, 15 U.S.C. 18a, and at least ten (10) days in the case of 
transactions subject to the notification provisions of the Hart-Scott
Rodino Act. 

VI. 

It is further ordered, That this order shall terminate on November 
22, 2016. 

Commissioners ~cuenaga and Starek dissenting. 

APPENDIX A 

[Hale Products' Letterhead] 

PLEASE READ THIS 

Enclosed with this notice is a copy of a Consent Order agreed to between the 
Federal Trade Commission and Hale Products, Inc. In the order, Hale has agreed 
that it will not refuse to sell, or refuse to contract to sell, Mid-Ship Mounted Fire 
Pumps on the grounds that an OEM refuses to sell Hale pumps exclusively. The 
order does not prohibit OEMs from purchasing only Hale Mid-Ship Mounted Fire 
Pumps if, in the OEM's sole discretion, it deems it advisable. Moreover, Hale 
retains the right to refuse to sell Mid-Ship Mounted Fire Pumps to any OEM for 
lawful reasons. THE TYPE OF PUMP YOU USE IS YOUR BUSINESS, AND 
YOU ARE FREE TO OFFER AND INSTALL COMPETING PUMPS AS 
ALTERNATIVES TO HALE PUMPS. 

##### 

SEPARATE STATEMENT OF CHAIRMAN PITOFSKY, AND 
COMMISSIONERS VARNEY AND STEIGER 

( 

We write separately to respond to some of the concerns raised in 
Commissioner Starek's dissent. 

First, we cannot concur with Commissioner Starek's suggestion 
that, for customer allocation of a component product to work,-the 
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participants must be able to allocate the ultimate customers of the 
finished product (p.l). There will be situations where downstream 
competition will undermine a customer allocation scheme of a 
component of a final good. For example, that might be the case where 
the component is a significant part of the cost of the final product, or 
'Yhere the ultimate consumers have a much stronger preference for 
the component than the ultimate good. 

None of those conditions was present in this case. Fire truck 
buyers make purchase decisions primarily on the basis of truck brand, 
the pump price is only a small part of the final purchase price, and 
pump features are only a small part of the entire truck package. 
Evidence of relatively high profits at the component level supports 
this interpretation. . 

Second, Commissioner Starek suggests that these exclusive 
dealing arrangements would not increase the likelihood of successful 
collusion because of the difficulty of detecting cheating. (p.2) We 
agree that maintaining collusion requires the ability to detect and 
discipline cheating. But here that methodology was simple: if a fire 
engine manufacturer used an alternative piunp it would be readily 
identified. Moreover, the fact that the customer allocation through 
exclusive dealing was maintained over almost five decades suggests 
that there was an effective method for enforcing the exclusive dealing 
arrangements. 

Third, Commissioner Starek observes that instability at the truck 
manufacturing stage (i.e., changes in market share) may lead to the 
demise of any customer allocation agreement with respect to a 
component. We agree that might be the case· where a very large 
portion of a pump manufacturer's sales were tied to a single truck 
manufacturer. Here, however, th~ arrangements were durable; the fact 
is that instability among truck manufacturers did. not deter the 
effectiveness of these agreements. 

Finally, Commissioner Starek suggests that the arrangements did 
not foreclose new entry because they were not really exclusive. He 
relies on the fact that some OEMs were willing to install the pumps 
of a third manufacturer at customers' request. (p.3) The fact that the 
exclusive policy was not perfect and that some truck manufacturers 
may have offered the pumps of a third pump manufacturer, 
accounting for a very ~mall share of pump sales, did not have a 
significant effect on competition at the pump level. The key to 
competition in this market was the competitive positions of Hale and 
W aterous, which together account for more than 90% of the market. 
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The evidence establishes that Hale and Waterous understood that as 
long as both firms maintained the exclusive dealing arrangements, 
competition between them would be diminished, prices would be 
·higher and entry would be more difficult. That is in fact how things 
worked in this industry for several decades, and those are the 
anticompetitive effects that the Commission's orders are intended to 
address. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

I generally endorse the views expressed by Commissioner Starek 
in his dissenting statement. The evidence does not in my view suggest 
a market in which competition has been unlawfully restrained, and I 
·do not find reason to believe that the law has been violated. 

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

I respectfully dissent from the Commission's decision to issue 
complaints and fmal consent orders against Waterous Company, Inc., 
and Hale Products, Inc., two producers of midship-mounted pumps 
for fire trucks. The complaints claim anticompetitive effects arising 
from alleged exclusive dealing arrangements between each 
respondent and its direct customers, the original equipment 
manufacturers of fire trucks ("OEMs"), in violation of SectioJ?. 5 of 
the Federal Trade Commission Act, 15 U.S.C. 45. I remain 
unpersuaded that the arrangements between respondents and their 
customers can be characterized accurately as "exclusive." More 
important, however, there is no sound theoretical or empirical basis 
for believing that these r~lationships, ~ven if exclusive, harmed 
competition; in fact, there are good reasons to believe the contrary. In 
any event, even if one assumes arguendo the validity of the theories 
of anticompetitive effects, the orders issued today are unlikely to 
remedy those alleged effects. 

The complaints allege, inter alia, that the arrangements between 
W aterous, Hale, and their OEM customers reduce competition in two 
ways -- by facilitating an allocation. of customers· between Waterous 
and Hale, and by creating a barrier to. the entry of new pump 
manufacturers. The first theory posits that Waterous and Hale wish 
to set the prices of their fire pumps collusively but find themselves 
unable to reach· and maintain a direct agreement on price. Under this 
hypothesis, in order to achieve collusive pricing without a direct 
agreement on prices, W aterous and Hale have entered into a de facto 
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agreement to allocate fire truck OEMs between themselves. That 
agreement, combined with an agreement not to bid for each other's 
OEM business, makes each pump maker a monopolist with respect 
to its OEMs. As monopolists, it is argued, the pump manufacturers 
are able to set supracompetitive prices. 

This theory is fatally flawed. For a customer allocation scheme 
to allow Waterous and Hale to set suprac.ompetitive prices, it 
necessarily must entail the allocation of the final customers -- the fire 
departments -- between the two pump makers. Absent such an 
allocation, an exclusive dealing contract between a pump maker and 
one or more OEMs -- or even outright vertical integration between 
the pump producer and one or more OEMs -- does not allow the 
pump producer to raise prices anticompetitively. Under the 

· Commission's theory of competitive harm, Waterous and Hale 
"allocate customers" in lieu of trying to enter into direct pump price 
agreements that presumably would break down under each party's 
incentives to undercut the collusive price. In other words, the pump 
makers' "customer allocation" scheme solves this instability problem. 
However, unless Waterous and Hale also agree not to compete 
against one another for the patronage of the fire departments-- i.e., 
Unless they collusively allocate fire departments between themselves 
-- each pump maker retains its incentive to take business from its 
rival through price cuts. Absent allocation of fire .department 
customers, one should expect the same sort of "cheating," with the 
equivalent competitive result, that the Commission believes frustrated 
direct collusion between Waterous and Hale.1 

Thus, it is implausible that "exclusive dealing" arrangements 
between respondents and their OEMs increase the likelihood of 
successful collusion between Waterous and Hale. Indeed, there ary 
compelling reasons why such an arrangement might actually reduce 
this likelihood. Maintaining collusion requires the reasonably 
accurate identification and punishment of cheating.2 IfWaterous and 
Hale bid directly and repeatedly for OEM business, cheating might 
be inferable from one firm's loss of a pump sale to its rival. On the 
other hand, when W aterous and Hale compete indirectly -- i.e., when, 
as here, their affiliated OEMs submit bids to a fire department 

1 
The majority's assertion that pump prices and pump brands are relatively unimportant to final 

consumers (i.e., fire departments) is inconsistent with the events that triggered this investigation-
namely, complaints from OEMs that they suffered significant competitive harm from their alleged 
inability to offer multiple pump brands. It is hard to reconcile those complaints with the majority's 
claimed end-user indifference to pump brands. 

2 
See, e.g., Stigler, "A Theory of Oligopoly," 72 J. Pol. Econ. 44 (1964), reprinted in THE 

ORGANIZATION OF INDUSTRY, ch. 5 (1968). . 
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incorporating not merely the pump price but rather the prices of all of 
the truck's components -- it will be more difficult for a pump maker 
to determine whether a loss of business is attributable to price-cutting 
by the rival pump maker or to reductions in the prices of other 
components. 3 

The difficulty of maintaining coordinatjon is exacerbated if there 
is substantial market share volatility among the affiliated customers 
for reasons unrelated to the pumps. Such volatility makes it difficult 
for a pump maker to infer whether a sales loss stems from secret 
pump price concessions-or from some other cause. Moreover, if the 
fortunes ofbuyers (here, fire truck OEMs) are expected to differ over 
time -- some flagging, others flourishing -- the utility of customer 
allocation as a long-run aid to collusion appears questionable. The 
pump producer with the misfortune to have affiliated with 
unsuccessful buyers will have still greater incentives to depart from 
the collusive scheme. In this regard, the fire truck OEM market 
witnessed substantial turnover during the period in _which Waterous 
and Hale allegedly maintained exclusive distribution agreements.4 

Thus, even if one could overcome the defects in the Commission's 
collusion theory, these other factors would continue to cast 
substantial doubt upon this theory's applicability. 5 

The Commission's second theory of harm alleges that exclusive 
arrangements between pump makers and OEMs have created a barrier 
to the entry of new pump manufacturers, thereby allowing the 
incumbent pump sellers to set and maintain supracompetitive prices. 
Although the vertical section of the 1984 ·Merger Guidelines6 is not 

3 
The majority appears to have tnisunder~tood my point with regard to the detection of cheating. 

By "cheating," I am not referring to an effort by, say, Hale to sell to Waterous OEMs (or vice-versa). 
Rather, I refer to Hale's hidden reduction in pump prices to its own customers, which consequently 
allows those customers to take business from OEMs affiliated with the rival pump brand. This form 
of cheating is extremely difficult to detect, because an OEM's capture of sales from a rival OEM could 
be attributable to many reasons other than a reduced pump price. -

4 
For example, just since 1990, at least four major OEMs -- Grumman, Mack, FMC, and Beck-

have exited the market. This period also witnessed entry by such OEMs as Firewolf and Becker. As 
discussed below, substantial entry into and exit from the OEM market also bear on the applicability 
of the complaints' second theory of competitive harm (entry deterrence). 

5 
With regard to the pump makers' ostensibly hi&h accounting profits, antitrust economists no 

longer consider accounting profits as a reliable indicator of high economic profits (which can 
themselves be as consistent with superior efficiency as with collusion). Fisher and McGowan, "On the 
Misuse of Accounting Rates of Return to Infer Monopoly Profits," 73 Am. Econ. Rev. 82 (1983). 
Moreover, concerning the longevity of the arrangements between pump makers and OEMs, that factor 
testifies only to their profitability; it does not distinguish between anticompetitive and procompetitive 
(or competitively neutral) explanations for their use. Indeed, the asserted instability ofOEMs' market 
shares lends greater credence to an efficiency explanation: one would not expect the parties to an 
efficient exclusive dealing arrangement to abandon it simply because a customer loses market share, 
while Jas I have explained above) the same cannot be said of an anticompetitive arrangement. 

U.S. Department of Justice, Merger Guidelines, 4.2 (1984),4 Trade Reg. Rep. (CCH) ~ 13,103. 
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cited explicitly, the theory here appears to have been drawn from 
those Guidelines. That analysis focuses on a market in which, but for 
ease of entry, conditions are favorable to the exercise of market 
power, and asks whether a vertical merger (or, in the current case, 
vertical integration through contract) might reduce entry so that 
market power could be exercised.7 

Although this effect might occur in some settings, in this case I 
find the evidence to support invoking this theory tenuous at best. The 
Commission's complaints apparently rest on the difficulty allegedly 
experienced by another pump maker in obtaining the patronage of 
OEMs. 8 An alternative explanation for that firm's failure to achieve 
a larger market share is that fire departments find its pumps 
significantly less attractive than those of Hale and Waterous for 
reasons unrelated to the pump makers' distribution policies. The 
evidence adduced by the staff is far from sufficient to establish that 
this firm, or any other actual or potential competitor, was 
anticompetitively excluded from selling pumps to OEMs.9 

In addition to the weaknesses in the anticompetitive theories 
outlined above, a factual problem plagues this case: evidence 
gathered in the investigation calls into question whether Waterous's , 
and Hale's relationships with their respective OEM customers can 
even be characterized as "exclusive." Although many OEMs have 
tended to deal principally with only one pump maker -- a fact, I note 
in passing, that is as consistent with an efficiency rationale for 
exclusivity as it is with an anticompetitive theory -- several larger 
OEMs affili';lted with Waterous and Hale have expressed a 
willingness to install another manufacturer's pumps at customers' 
request. Indeed, several OEMs -- including at least one of the largest 

7 
The 1984 Merger Guidelines ( 4.21) identify three necessary but not sufficient conditions for 

this problem to exist. First, the market in which power would be exercised (the "primary" market) must 
be sufficiently conducive to anticompetitive behavior that the impact of vertical integration in reducing 
entry would allow such behavior to occur. Second, the degree of vertical integration subsequent to the 
merger must be so extensive that an entrant into the primary market would also have to enter the other 
market (the "secondary" market). If substantial unintegrated capacity remains in the secondary market 
after the vertical merger, it is less likely that the merger will facilitate an anticompetitive outcome. 
Third, the requirement that a firm enter both the primary and secondary markets --rather than just the 
primary market-- must make entry into the primary market significantly more difficult and therefore 
less likely to occur. 4 Trade Reg. Rep. (CCH) ~ 13,103 at 20,565-66; see also Blair and Kaserman, 
LAW AND ECONOMICS OF VERTICAL INTEGRATION AND CONTROL !52 (1983). 

8 
The evidence supporting the Commission's entry-deterrence theory appears to consist of that 

producer's experience in trying to erode OEMs' preferences for Waterous and Hale pumps. 
9 

The majority's assertion with respect to the entry-deterring effects ofthe arrangements is simply 
that -- an assertion. All of the evidence gathered in this investigation is easily reconciled with an 
efficiency rationale for the challenged arrangements between pump makers and OEMs. In this market, 
as in any other, superior efficiency on the part of incumbents is a powerful entry -deterrent. It is not an 
antitrust violation. 
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ones affiliated with Hale -- have installed another competitor's 
pumps, and this investigation produced no evidence to suggest that 
any dealer was terminated for selling that firm's pumps. In any case, 
however, even if OEM exclusivity could be convincingly 
demonstrated, it should be clear from the discussion above that a 
great deal more is required to prove that the exclusive arrangements 
had anti competitive effects. 10 The evidence on the competitive effects 
of existing arrangements between pump makers and O~Ms is as 
consistent with the view that the arrangements induce greater 
efficiency in the production and marketing of pumps as it is with a 
market power theory. 

I am therefore unpersuaded that respondents' distribution policies 
have harmed competition in any relevant market. Even had I 
concluded otherwise, however, I would not endorse the consent 
orders, which require each respondent to cease and desist from 
requiring OEM exclusivity as a condition of sale. As I have noted 
elsewhere, 11 the problems with remedies of this sort are significant. 12 

A formal ban on exclusive dealing accomplishes little if respondents 
have alternative means available to achieve the same end. One readily 
available method in this case, fully consistent with the terms of the 
orders, would be to establish a set of quantity discounts providing a 
customer with substantial financial incentives. to procure all of its 
pumps from a single seller. Moreover, nothing in the orders would 
prevent a pump manufacturer from unilaterally refusing to sell to ~n 
OEM so long as the refusal was not conditioned on a promise of 
exclusivity. Another possible method would be to give exclusive 
OEMs better service (e.g., faster delivery times) than their non
exclusive rivals receive. 

I cannot endorse an ineffective remedy for a nonexistent harm. 

10
.Cf Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36,58-59 (1977) (plaintiff must 

demonstrate anticompetitive effects and defendant's market power when challenging vertical 
restraints). 

11 
Dissenting Statement of Commissioner Roscoe B. Starek, III, in Silicon Graphics, Inc., Docket 

No. C-3626. 
12 

For a discussion of why nondiscrimination remedies are problematic, see Brennan, "Why 
regulated firms should be kept out of unregulated markets: understanding the divestiture in United 
States v. AT&T," 32 Antitrust Bull. 741 (1987). 
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IN THE MA TIER OF 

WATEROUS COMPANY, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3693. Complaint, Nov. 22, 1996--Decision, Nov. 22, 1996 

·This consent order prohibits, among other things, the Minnesota-based 
manufacturer of fire truck-mounted fire pumps from entering into, continuing 
or enforcing any requirement that fire truck manufacturers refrain from 
purchasing mid-ship mounted fire pumps from any company, or that any 
purchaser sell only the relevant respondent's pumps. ·In addition, the 
respondent is required to send a specifically-worded notice to fire truck 
manufacturers stating that it has entered into an agreement with the 
Commission concerning the sale and installation of fire pumps. 

Appearances 

For the Commission: William Baer and Mark Whitener. 
For the respondent: Gary M London, Burr & Forman, 

Birmingham, AL. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority 
vested in it by said Act, the Federal Trade Commission, having 
reason to believe that W aterous Company Inc. (sometimes referred to 
as "Waterous" or "respondent"), has violated Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. 45, and that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues this complaint stating its charges as follows: 

I. For the purposes of this complaint, the following definitions 
shall apply: 

a. "Mid-Ship Mounted Fire Pumps" are truck mounted fire pumps 
that · meet the National Fire Protection Association Standard for 
Pumper Fire Apparatus known as "NFP A 1901." 

b. "OEM's" [sic] are original equipment manufacturers who buy 
and install Mid-Ship Mounted Fire Pumps, as well as many other 
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components, into a final fire truck. OEM's then sell the trucks to fire 
departments in the United States. 

RESPONDENT 

2. Respondent Waterous Company, Inc., is a corporation 
organ~ed, existing and doing business under and by virtue .of the 
laws of the state of Minnesota with its principal place of business 
located at 300 John E. Carroll Avenue East, South Saint Paul, 
Minnesota. Waterous manufactures and sells Mid-Ship Mounted Fire 
Pumps in the United States. In 1993, Waterous accounted for more 
than 40 percent of U.S. Mid-Ship Mounted Fire Pump sales. 

JURISDICTION 

3. Respondent Waterous sells and ships Mid-Ship Mounted Fire 
Pumps from its production facility located in Minnesota to customers 
located throughout the United States. Respondent maintains and has 
maintained a substantial coillse of business, including the acts and 
practices herein alleged, which are in ·Or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act. 

MID-SHIP MOUNTED FIRE PUMP INDUSTRY 

4. The market for Mid-Ship Mounted Fire Pumps in the United 
States includes three principal competitors. In addition to respondent 
W aterous, two other companies sell Mid-Ship Mounted Fire Pumps 
to OEM's in the United States, Hale Products, Inc. (sometimes 
referred to as "Hale Products"), and W.S. Darley & Company, Inc. 
(sometimes referred to as "Darley"). These three firms have each sold 
fire pumps in the United States for over 50 years, and in that time 
there has been little if any attempted de novo entry into the United 
States market. Respondent W aterous and Hale Products are the two 
largest manufacturers and together account for close to or more than 
90 percent of Mid-Ship Mounted Fire Pump sales in the United 
States. 

5. For over 50 years, and until approximately 1991, respondent 
Waterous sold Mid-Ship Mounted Fire Pumps through a network of 
exclusive OEM's. Respondent Waterous sold or contract~d for the 
sale of such pumps to OEM's with the understanding that those 

--GEM's would commit to selling only Waterous Mid-Ship Mounted 



416 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T.C. 

Fire Pumps. Hale Products also sold on an exclusive basis; but to a 
different group of OEM's. Thus, prior to approximately 1991, few if 
any OEM's offered Mid-Ship Mounted Fire Pumps manufactured by 
more than one fire pump manufacturer, and fire truck buyers were 
able to choose between Mid-Ship Mounted Fire Pumps manufactured 
by different firms only by ~onsidering different OEM's. 

6. Respondent.}\' aterous believed that continued adherence to the 
exclusive sales policy by both itself and Hale Products would exclude 
or tend to exClude other competitors and would tend to reduce 
competition · between manufacturers of Mid-Ship Mounted Fire 
Pumps over price and over non-price terms such as quality 
differences and delivery times. 

7. During the 1980's and until approximately 1991, respondent 
Waterous continued to adhere to its exclusive dealing policy. 
Waterous teirninated or threatened to ter1ninate OEM's that resold 
Mid-Ship Mounted Fire Ptimps manufactured by Waterous Company 
to OEM's outside of Waterous Company's exclusive OEM network, 
or delayed or threatened to delay shipments to such OEM's. · · 

ANTICOMPETITIVE EFFECTS 

8. The acts, practices, and methods of competition of respondent 
Waterous as alleged in paragraphs five through seven, were and are 
substantially to the injury of the public in the following ways, among 
others: · 

a. By .substantially lessening competition in the sale and 
marketing of Mid-Ship Mounted Fire Pumps, or by excluding or 
tending to· exclude other actual or potential pump manufacturers from 
selling Mid-Ship Mounted· Fire Pumps to a substantial number of 
OEM's; and 

b. By facilitating an allocation of customers between respondent 
W aterous and Hale Products. 

VIOLATION OF LAW 

9: Therefore, the acts, practices and methods of competition of 
respondent W aterous, as herein alleged, were and are all to the 
prejudice and injury of the public and constitute unfair methods of 
competition in violation of Section 5 of the ·Federal Trade 
Commission·Act, as amended, 15 U.S.C. 45. The acts practices and 
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methods of competition of respondent, as herein alleged, or the 
effects thereof, are continuing or could reGur in the absence of the 
relief herein requested. 

Commissioners Azcuenaga and Starek dissenting. 

DECISION AND ORDER . . 

The Federal Trade Commission having i~tiated an investigation 
of certain acts anq practices of the respondent named in the caption 
hereof, and the respondent having been furnished · thereafter wi_th a 
copy . of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The ~espondent, its attom~y and counsel for the Cotbmission 
having thereafter execut~d an agreement containing a consent order, 
an. admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and · . 

The Commission having thereafter considered the matter and 
having determined that it had reason to·believe that the respondent 
had violated the said Act, and that a complaint should issue stating its 
charges. in *at respect, and having thereupon accepted the executed 
consent agreement and pla~ed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now _in further conformity with the . procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby i~sues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent W aterous is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of 
Minnesota, with its principal place ofbusiness at 3QO_ John E. Carroll 
A venue East, South Saint Paul, ·Minnesota. 
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2. The Federal Trade Commission has jurisdiction of the subject 
_matter of_ this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

.(a) "Respondent Waterous" means (1) Waterous Company, Inc.; 
(2) its predecessors, subsidiaries, divisions, and groups and affiliates 
controlled by Waterous Company, Inc., and their successors and 
assigns; (3) all companies or entities ·that any parent of Waterous 
Company, Inc.', creates in the future and that engage in the 
manufacture or sale of Mid-Ship Mounted Fire Pumps, or Waterous' 
parent if it engages in the manufacture or sale ofMid-Ship Mounted 
Fire Pumps; ( 4) the respective directors, officers, employees, agents 
and representatives of any of the entities described in subparagraphs 
(1), (2) and (3) above. 

(b) "Afid-Ship MQunted Fire Pumps" are truck mounted fire 
pumps that meet the National Fire Protection Association Standard 
for Pumper Fire Apparatus known as "NFP A 1901." 

(c) "Commission" means the Federal Trade Commission. 
(d) "GEM's" [sic] are original equipment manufacturers who buy 

and install Mid-Ship Mounted Fire Pumps, as well as many other 
components, into a final fire truck. OEM's then sell the trucks to fire 
departments in the United States. ·· 

II. 

It is further ordered, That respondent W aterous, directly or 
through any corporation, subsidiary, division, or other device, 
including franchisees or licensees, in connection with the offering for 
sale or sale of any Mid-Ship Mounted Fire Pump in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, does forthwith cease and desist from entering into, 
continuing, or enforcing any condition, agreement or understanding 
with any OEM that such OEM will refrain from the purchase or sale 
of Mid-Ship Mounted Fire Pumps of any manufacturer, or will 
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purchase or sell Mid-Ship Mounted Fire Pumps of only respondent 
Waterous; provided however, that nothing in this order shall prohibit 
any price differentials that make only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which Mid-Ship Mounted Fire 
Pumps are sold or delivered, or that are othetwise lawful under the 
provisions of the Robinson-Patman Act, 15 U.S.C. 13. 

III. 

It is further ordered, That respondent W aterous shall provide a 
copy of this order with the attached complaint, and a copy of the 
notice set out in Appendix A: 

(a) Within thirty (30) days after the date this order becomes final, 
one notice to each OEM to whom it sold a Mid-Ship mounted fire 
pump at any time during the two (2) years prior to the date this order 
becomes final; and · 

(b) For a period of three (3) years after the date this order 
becomes fmal, to each OEM not covered by subparagraph (a) above 
to whom it provides a price list for or a price quotation on a Mid-Ship 
mounted fire pump. Such notice shall accompany the price list or 
price quotation, or in the case of telephone quotations shall be 
delivered as soon as practical after such quotation, and need only be 
provided once to each OEM not covered by subparagraph (a) above. 

IV. 

. . 

It is further ordered, That respondent Waterous shall file with the 
Commission within sixty ( 60) days after the date this order becomes 
final, and annually on the anniversary of the date this order becomes 
final for each of the three (3) years thereafter, a report, in writing, 
signed by the respondent, setting forth in detail the manner and form 
in which it has complied and is complying with this order. · 

v. 

It is further ordered,. That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed charige in the corporate 
respondent, such as dissolution, assignment or sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
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of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of this order. Such notification 
shall be at least thirty (30) days in cases not subject to the notification 
provisions of the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, 15 U.S.C. 18a, and at least ten (10) days in the case of 
transactions subject to the notification provisions of the Hart-Scott
Rodino Act. 

VI. 

It is further ordered, That this order shall terminate on November 
22, 2016. 

Commissioners Azcuenaga and Starek dissenting. 

APPENDIX A 

[W aterous' Letterhead] 

PLEASE READ THIS 

Enclosed with this notice is a copy of a Consent Order agreed to between the 
Federat'Trade Corrunission and Waterous Company, Inc. In the order, Waterous 
has agreed that it will not refuse to sell, or refuse to contract to sell, Mid-Ship 
mounted fire pumps on the grounds that an OEM refuses to sell Waterous pumps 
exclusively. The order does not prohibit OEMs from purchasing only Waterous 
Mid-Ship mounted fire pumps if, in the OEM's sole discretion, it deems it 
advisable. Moreover, Waterous retains the right to refuse to sell Mid-Ship mounted 
fire pumps to any OEM for lawful reasons. THE TYPE OF PUMP YOU USE IS YOUR 

BUSINESS, AND YOU ARE FREE TO OFFER AND INSTALL COMPETING PUMPS AS 

ALTERNATIVES TO W ATEROUS PUMPS. 

## .### 

SEPARATE STATEMENT OF CHAIRMAN PITOFSKY, AND 
COMMISSIONERS VARNEY AND STEIGER 

We write separately to respond to some of the concerns raised in 
Commissioner Starek's dissent. 

First, we cannot concur with Commissioner Starek's suggestion 
that, for customer allocation of a component product to work, the 
participants must be able to allocate the ultimate customers of the 
finished product (p.1). There will be situations where downstream 
competition will undermine a customer allocation scheme of a 
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component of a final good. For example, that might be the case where 
the component is a significant part of the cost of the final product, or 
where the ultimate consumers have a much stronger preference for 
the component than the ultimate good. 

None of those conditions was present in this case. Fire truck 
buyers make purchase decisions primarily on the basis of truck brand, 
the pump price is only a small part of the final purchase price, and 
pump features are only a small part of the entire truck package. 
Evidence of relatively high profits at the component level supports 
this interpretation. 

Second, Commissioner Starek suggests that these exclusive 
dealing arrangements would not increase the likelihood of successful 
collusion because of the difficulty of detecting cheating. (p.2) We 
agree that maintaining collusion requires the ability to detect and 
discipline cheating. But here that methodology was simple: if a fire 
engine manufacturer used an alternative pump it would be readily 
identified. Moreover, the fact that the customer allocation through 
exclusive dealing was maintained over almost five decades suggests 
that there was an effective method for enforcing the exclusive dealing 
arrangements. 

Third, Commissioner Starek observes that instability at the truck 
manufacturing stage ({e., changes in market share) may lead to the 
demise of any customer allocation agreement with respect to a 
component. We agree that might be the case where a very large 
portion of a pump manufacturer's sales were tied to a single truck 
manufacturer. Here, however, the arrangements were durable; the fact 
is that instability among truck manufacturers did not deter the 
effectiveness of these agreements. 

Finally, Commissioner Starek suggests that the arrangements did 
not foreclose new entry because they were not really exclusive. He 
relies on the fact that some OEMs were willing to install the pumps 
of a third manufacturer at customers' request. (p.3) The fact that the 
exclusive policy was not perfect andthat some truck manufacturers 
may have offered the pumps of a third pump manufacturer, 
accounting for a very small share of ·pump sales, did not have a 
significant effect on competition at the pump level. The key to 
competition in this market was the competitive positions of Hale and 
Waterous, which together account for more than 90% of the market. 
The evidence establishes that Hale and W aterous understood that as 
long as both firms maintained the exclusive dealing arrangements, 
competition between them would be diminished, prices would be 
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higher and entry would be more difficult. That is in fact how things 
worked in this industry for several decades, and those are the 
anticompetitive effects that the Commission's orders are intended to 
address. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

I generally endorse the views expressed by Commissioner Starek 
in his dissenting statement. The evidence does not in my view suggest 
a market in which competition has been unlawfully restrained, and I 
do not fmd reason to believe that the law has been violated. 

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

I respectfully dissent from the Commission's decision to issue 
complaints and final consent orders against Waterous Company, Inc., 
and Hale Products, Inc., two p~oducers of midship-mounted pumps 
for fire trucks. The complaints claim anticompetitive effects arising 
from alleged exclusive dealing arrangements between each 
respondent and its direct customers, the original equipment 
manufacturers of fire trucks ("OEMs"), in violation of Section 5 of 
the Federal Trade Commission Act, 15 U.S.C. 45. I remain 
unpersuaded that the arrangements between respondents and their 
customers can be characterized accurately as "exclusive." More 
important, however, there is no sound theoretical or empirical basis 
for believing that these relationships, even if exclusive, harmed 
competition; in fact, there are good reasons to believe the contrary. 
In any event, even if one assumes arguendo the validity of the 
theories of anticompetitive effects, the orders issued today are 
unlikely to remedy those alleged effects. 

The complaints allege, inter alia, that the arrangements between 
Waterous, Hale, and their OEM customers reduce competition in two 
ways -- by facilitating an allocation of customers between Waterous 
and Hale, and by creating a barrier to the entry of new pump 
manufacturers. The first theory posits that Waterous and Hale wish 
to set the prices of their fire pumps collusively b1ft find themselves 
unable to reach and maintain a direct agreement on price. Under this 
hypothesis, in order to achieve collusive pricing without a direct 
agreement on prices, W aterous and Hale have entered into a de facto 
agreement to allocate fire truck OEMs between themselves. That 
agreement, combined with an agreement not to bid for each other's 
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OEM business, makes each pump maker a monopolist with respect 
to its OEMs. As monopolists, it is argued, the pump manufacturers 
are able to set supracompetitive prices. 

This theory is fatally flawed. For a customer allocation scheme to 
allow Waterous and Hale to set supracompetitive prices, it 
necessarily must entail the allocation of the final customers -- the fire 
departments -- between the two pump makers. Absent such an 
allocation, an exclusive dealing contract between a pump maker and 
one or more OEMs -- or even outright vertical integration between 
the pump producer and one or more OEMs -- does not allow the 
pump producer to raise prices anticompetitively. Under the 
Commission's theory of competitive harm, Waterous and Hale 
"allocate customers" in lieu of trying to enter into direct pump price 
agreements that presumably would break down under each party's 
incentives to undercut the collusive price. In other words, the pump 
makers' "customer allocation" scheme solves this instability problem. 
Howev.er, unless Waterous and Hale also agree not to compete 
against one another for the patronage of the fire departm~nts -- i.e., 
unless they collusively allocate frre departments between themselves 
-- each pump maker retains its incentive to take business from its 
rival through price cuts. Absent allocation of fire department 
c1,.1stomers, one should expect the same sort of "cheating," with the 
equivalent competitive result, that the Commission believes frustrated 
direct collusion between Waterous and Hale. 1 

Thus, it is implausible that "exclusive dealing" arrangements 
between respondents and their OEMs increase the likelihood of 
successful collusion between Waterous and Hale. Indeed, there are 
compelling reasons why such an arrangement might actually reduce 
this likelihood. Maintaining collusion requires the reasonably 
accurate identification and punishment of cheating. 2 If W aterous and 
Hale bid directly and repeatedly for OEM business, cheating. might 
be inferable from one firm's loss of a pump sale to its rival. On the 
other hand, when Waterous and Hale compete indirectly-- i.e:, when, 
as here, their affiliated OEMs submit bids to a fire department 
incorporating not merely the pump price but rather the prices of all of 
the truck's components -- it will be more difficult for. a pump maker 

1 
The majority's assertion that pump prices and pump brands are relatively unimportant to final 

consumers (i.e., fire departments) is inconsistent with the events that triggered this investigation-
namely, complaints from OEMs that they suffered significant competitive harm from their alleged 
inability to offer multiple pump brands. It is hard to reconcile those complaints with the majority's 
claimed end-user indifference to pump brands~ 

2 
See, e.g., Stigler, "A Theory of Oligopoly," 72 J. Pol. Econ. 44 {1964), reprinted in THE 

ORGANIZATION OF INDUSTRY, ch. 5 (1968). 
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to determine whether a loss of business is attributable to price-cutting 
by the rival pump maker or to reductions in the prices of other 
components. 3 

The difficulty of maintaining coordination is exacerbated if there 
is substantial market share volatility among the affiliated customers 
for reasons unrelated to the pumps. Such volatility makes it difficult 
for a pump maker to infer whether a sales loss stems from· secret 
pump price concessions or from some other cause. Moreover, if the 
fortunes ofbuyers (here, fire truck OEMs) are expected to differ over 
time -- some flagging, others flourishing -- the utility of customer 
allocation as a long-run aid to collusion ·appears questionable. The 
pump producer with the misfortune to have affiliated with 
unsuccessful buyers will have still greater incentives to depart from 
the collusive scheme. In this regard, the fire truck OEM· market 
witnessed substantial turnover during the period in whi~h Waterous 
and Hale allegedly maintained exclusive distribution c:l;~eements. 4 

Thus, even if one could overcome the defects in the Commission's 
collusion theory, these other factors would contin~e tq cast 
substantial doubt upon this theory's applicability.5 

· . 

The Commission's second theory of harm alleges that exclusive 
arrangements between pump makers and OEMs have created a barrier 
to the entry of new pump manufacturers, thereby allowing the 
incumbent pump sellers to set and maintain supracompetitive prices. 
Although the vertical section of the 1984 Merger Guidelines6 is not 
cited explicitly, the theory here appears to have been drawn from 
those Guidelines. That analysis focuses on a market in which, but for 

3 
The majority appears to have misunderstood my point with regard to the detection of cheating. 

By "cheating," I am not referring to an effort by, say, Hale to sell to Waterous OEMs (or vice-versa). 
Rather, I refer to Hale's hidden reduction in pump prices to its own customers, which consequently 
allows those customers to take business from OEMs affiliated with the rival pump brand. This form 
of cheating is extremely difficult to detect, because an OEM's capture of sales from a rival OEM coufd 
be attributable to many reasons other than a reduced pump price. 

4 
For example, just since 1990, at least four major OEMs- Grumman, Mack, FMC, and Beck-

have exited the market. This period also witnessed entry by such OEMs as Firewolf and Becker. As 
discussed below, substantial entry into and exit from the OEM market also bear on the applicability 
of the complaints' second theory of competitive harm (entry deterrence). 

5 
With regard to the pump makers' ostensibly high accounting profits, antitrust economists no 

longer consider accounting profits as a reliable indicator of high economic profits (which can 
themselves be as consistent with superior efficiency as with collusion). Fisher and McGowan, "On the 
Misuse of Accounting Rates of Return to Infer Monopoly Profits," 73 Am. Econ. Rev. 82 (1983). 
Moreover, concerning the longevity of the arrangements between pump makers and OEMs, that factor 
testifies only to their profitability; it does not distinguish between anticompetitive and procompetitive 
(or competitively neutral) explanations for their use. Indeed, the asserted instability of OEMs' market 
shares lends greater credence to an efficiency explanation: one would not expect the parties to an 
efficient exclusive dealing arrangement to abandon it simply because a customer loses market share, 
while (as I have explained above) the same cannot be said of an anticompetitive arrangement. 

6 
U.S. Department of Justice, Merger Guidelines, 4.2 (1984), 4 Trade Reg. Rep. (CCH) ~ 13,103. 
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ease of entry, conditions are favorable to the exercise of market 
power, ahd asks whether a vertical merger (or, in the current case, 
vertical integration through contract) might reduce entry so that 
market power could be exercised. 7 

· 

Although this effect might occur in some settings, in this case I 
find the evidence to support invoking this theory tenuous at best. The 
Commission's complaints apparently rest on the difficulty allegedly 

. experienced by another pump maker in obtaining the patronage of 
·OEMs.8 An alternative explanation for that firm's failure to achieve 
a larger market share is that fire departments find its pumps 
significantly less attractive than those of Hale and Waterous for 
reasons unrelated to the pump makers' distribution policies. The 
evidence adduced by the staff is far from sufficient to establish that 
this firm, or any other actual or potential competitor, was 
anticompetitively excluded from selling pumps to OEMs.9 

In addition to the weaknesses in the anticompetitive theories 
outlined above, a factual problem plagues this case: evidence 
gathered in the investigation calls into question whether Waterous's 
and Hale's. relationships with their respective OEM customers can 
even be ·characterized as "exclusive." Although many OEMs have 
tended to deal principally with only one pump maker -- a fact, I note 
in passing, that is as consistent with an efficiency rationale for 
exclusivity as it is with an anticompetitive theory -- several larger 
OEMs affiliated with Waterous and Hale have expressed a 
willingness to install another manufacturer's pumps at customers' 
request. Indeed, several OEMs -- including at least one of the largest 
ones affiliated with Hale -- have installed another competitor's 
pumps, and this investigation produced no evidence to suggest that 

7 
The 1984 Merger Guidelines ( 4.21) identify three necessary but not sufficient conditions for 

this problem to exist. First, the market in which power would be exercised (the "primary" market) must 
be sufficiently conducive to anticompetitive behavior that the impact of vertical integration in reducing 
entry would allow such behavior to occur. Second, the degree of vertical integration subsequent to the 
.merger must be so extensive that an entrant into the primary market would also have to enter the other 
market (the "secondary" market). If substantial unintegrated capacity remains in the secondary market 
after the vertical merger,. it is less likely that the merger will facilitate an anticompetitive outcome. 
Third, the requirement that a firm enter both the primary and secondary markets -- rather than just the 
primary market- must make entry into the primary market significantly more difficult and therefore 
less likely to occur. 4 Trade Reg. Rep. (CCH) ~ 13,103 at 20,565-66; see also Blair and K.aserman, 
LAW AND ECONOMICS OF VERTICAL INTEGRATION AND CONTROL 152 ( 1983). 

8 
The evidence supporting the Commission's entry-deterrence theory appears to ·consist of that 

producer's experience in trying to erode OEMs' preferences for Waterous and Hale pumps. 
9 

The majority's assertion with respect to the entry-deterring effects of the arrangements is simply 
that -- an assertion. All of the evidence gathered in this investigation is easily reconciled with an 
efficiency rationale for the challenged arrangements between pump makers and OEMs. In this market, 
as in any other, superior efficiency on the part of incumbents is a powerful entry deterrent. It is not 
an antitrust violation. 
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any dealer was terminated for selling that firm's pumps. In any case, 
however, even if OEM exclusivity could be convincingly 
demonstrated, it should be clear from the discussion above that a 
great deal more is required to prove that the exclusive arrangements 
had anticompetitive effects. 10 T_he evidence on the competitive effects 
of existing arrangements between pump makers and OEMs is as 
consistent with the view that the arrangements induce greater 
efficiency in the production and marketing of pumps as it is with a 
market power theory. . 

I am therefore unpersuaded that respon~ents' distribution policies 
have harmed competition in any relevant market. Even had I 
concluded otherwise, however, I would not endorse the consent 
orders, which require each respondent to cease and desist from 
requiring OEM exclusivity as a condition of sale. As I have noted 
elsewhere, 11 the problems with remedies of this sort are significant.12 

A formal ban on exclusive dealing accomplishes little if respondents 
have alternative means available to achieve the same end. One readily 
available method in this case, fully ·consistent with the terms of the 
orders, would be to establish a set of quantity discounts providing a 
customer with substantial financial incentives to procure all of its 
pumps from a single seller. Moreover, nothing in the orders would 
prevent a pump manufacturer from unilaterally refusing to sell to an · 
OEM so long as the refusal was not conditioned on a promise of 
exclusivity. Another possible method would be to give exclusive 
OEMs better service (e.g., faster delivery times) than their non
exclusive rivals receive. 

I cannot endorse an ineffective remedy for a non-existent harm. 

1° Cf Continental T.V. , Inc. v. GTE Sylvania Inc. , 433 U.S. 36, 58-59 (1977) (plaintiff must 
demonstrate anticompetitive effects and defendant's market power when challenging vertical 
restraints). 

11 
Dissenting Statement of Commissioner Ros~oe B. Starek, III, in Silicon Graphics, Inc., Docket 

No. C-3626. 
12 

For a discussion of why nondiscrimination remedi.es are problematic, see Brennan, "Why 
regulated firms should be kept out of unregulated markets: understanding the divestiture in United 
States v. AT&T," 32Antitrust Bull. 741 (1987). 
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IN THE MA ITER OF 

HYDE ATHLETIC INDUSTRIES, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3695. Complaint, Dec. 4, 1996--Decision, Dec. 4, 1996 

This consent order prohibits, among other things, a Massachusetts-based 
corporation from misrepresenting that footwear made wholly abroad is made 
in the United States, and the consent order contains a provision indicating that 
the respondent· would not be in violation of the order if the company makes 
truthful statementS concerning domestic production of footwear, as long as it 
is accompanied by certain disclosures. 

Appearances 

For the Commission: C. Steven Baker and Theresa McGrew. 
For the respondent: David Wolf, Wolf, Greenfield & Sachs, 

Boston, MA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Hyde Athletic Industries, Inc., a corporation ("respondent"), has 
violated the provisions of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1 ~ Respondent Hyde Athletic Industries, Inc., is 
· a Massachusetts corporation which manufactures and sells footwear. 
Its principal office or place of business is located at 13 Centennial 
Industrial Park Drive, Peabody, Massachusetts. 

PAR. 2. Respondent has manufac~ed, assembled, advertised, 
labeled, offered for sale, sold, and distributed .· athletic and other 
footwear under the trademark "Saucony," to consumers. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements, including product labeling, and other 
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promotional materials for footwear sold under the Saucony trademark 
including, but not necessarily limited to, the attached Exhibits 1-8. 

The "Help The Country" advertisement (Exhibit 1) states: 

"IT CAN EVEN HELP THE COUNTRY GET BACK ON ITS FEET." 

"Built With Pride In BANGOR MAINE USA" 

"Any running shoe company can help keep Americans in shape. At Saucony, 
we've helped keep America in shape. That's because we've been a major employer 
in New England since 1906. Generation after generation, our family-owned 
company has worked with the families of Bangor, Maine to build Saucony shoes 
and a history of quality craftsmanship." 
"For 86 years, we've worked in America. And helped make America work. After 
all, it's the best way we know to keep athletes - and the economy - running 
smoothly." 

The "Front-Runners" advertisement (Exhibit 2) states: 
. . 

"IF ONLY THE OTHER FRONT-RUNNERS COULD KEEP A PROMISE FOR 86 YEARS." 

"Built With Pride In BANGOR MAINE USA" 

"Eight-six years ago, we pledged to build out footwear at home in New England. 
Since then, out family-owned company has worked with the families of Bangor, 
Maine to build Saucony shoes and a history of quality craftsmanship." 

The "Economic Problems" advertisement (Exhibit 3) states: 

"FURTHER PROOF THAT ECONOMIC PROBLEMS CAN BE SOLVED AT THE GRASS ROOTS 

LEVEL." 

"Built With Pride In BANGOR MAINE USA" 

"At Saucony, we've been a major employer in New England for 86 years. 
Generation after generation, our family-owned company has worked with the 
families of Bangor, Maine to build Saucony shoes and a history of quality 
craftsmanship." 
"Through it all, we've discovered that the best way to solve economic problems is 
to build from the ground up." 

The advertisements attached as Exhibits 4 and 5 include the 
statements made in Exhibits 2 and 3, respectively, and also include a 
fine print stafement at the bottom of each advertisement which states: 

"In-Line running shoes built in Bangor, Maine. 'Classic' running styles and some 
components are imported. Calll-800-365-7282 for more details." 

The advertisement attached as Exhibit 6 is a different version of the 
"Help The Country" Advertisement (Exhibit 1) which states: 
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"Any running shoe company can help keep Americans in shape. At Saucony, we've 
. helped keep America in shape. That's because we've been a major employer in New 

England since 1906. Generation after generation, our family-owned company has 
worked with the families of Bangor, Maine to build Saucony shoes and a history 
of quality craftsmanship."· 
A fme print statement at the bottom of this advertisement states: 
"In-Line runnmg shoes built in Bangor, Maine. 'Classic' running styles and some 
components are imported. Cal11-800-365-7282 for more details." · 

The "American" advertisement (Exhibit 7) states: 

"PROUD TO BE AN AMERICAN" 

"Built With Pride In BANGOR MAINE USA" 

"The new wave of American patriotism sweeping the country has a few of our 
competitors shaking in their imported shoes. At Saucony, we've been a major 
employer in New England for 86 years. Generation after generation, our family
owned company has worked with the families of Bangor, Maine to build Saucony 
running shoes and a history of quality craftsmanship." 
A fme print statement at the bottom of this advertisement states: 
"In-Line running shoes built in Bangor, Maine. 'Classic' running styles and some 
components are imported. Call 1-800-365-7282 for more details." 

The "PRIDE IN AMERICA" advertisement (Exhibit 8) states: 

"PROUD TO BE AN AMERICAN." 

"Built With Pride In BANGOR MAINE USA" 

"For decades, the people of Bangor, Maine have been building Saucony running 
shoes with superior American craftsmanship." 
"In honor of these American shoemakers ... " 
"The Saucony Bangor is the newest addition to our line of high quality American
built running shoes." 
"TRADE IN YOUR IMPORTS AND WE'LL SEND YOU $10 FOR BUYING THE SAUCONY 

BANGOR." 

A fine print statement at the bottom of this advertisement states: 

"In Line Running Shoes are built in Bangor, Maine using imported components, 
except the Class Running styles which are assembled abroad." 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including, but not 
necessarily limited to, the advertisements attached as Exhibits 1-8, 
respondent has represented, directly or by implication, that all 
Saucony footwear is made in the United States. 
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PAR. 6. In truth and in fact, a substantial amount of Saucony 
footwear is wholly made in foreign countries. Therefore, the · 
representation set forth in paragraph five was, and is, false and 
misleading. 

PAR. 7. The acts and practices of respondent as alleged in this 
complaint constitute unfair .or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 

Commissioner Starek dissenting. 
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EXHIBIT4 

IF ONLY 
THE OTHER 

FRONT-RU 
COULD KEEP 
A PROMISE 

FOR86 

'-)' Jll th-." ba~ n.tmt.'"i ar ~h~.~ ru nmn\! th~~.•-.e 
JJv'. '.:\o\U(tln\· IS th!! liO!\ .Jnl' ,.,..,, ,, I !~t'ihl(\' 1~1 

h't'pan~ pru~ISt'~ E!~nt· .,,). · '-'·' h ., , ,.,,. 
pl~J~~J hl ~UIIJ , tur t• , .: , ..o.Jr .H 
~11.'\"' Enll,l.mJ ~tOll'· ., . ·. · -~ ... 

\l' 

O.ogo •. M•;o, W "";" S.oroo~ 
shoes and • history oi quality ~ I. 
.:nitsmanship. From B•ngor 
to Baton Rouge to Bakersfield. 
that 's a track record thdt will onlv 
1mpro,·c tn the fu ture. · \lsi' 

'" ·· ·:1'ucony. 1-~. • 

WE ..-~NESS, NOT SHOW BUSINESS. 

.' dealer nean>St you or visit 

122 F.T.C. 
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EXHIBITS 

\.t.1ybl• .1 sm.11f runnang shoe 
k"'I!P th~ l'_rl1i re (UUntr~· running strong. but w~ 
~.ln .. -~.·rtJml~· h .. •lp ,,ur p .lrl o f 1t. At 5Jucuny. 
\\1ft q_• bct.~n_ ~ mol!Of t'mpl~>yt!r m ~l"W England fur 
"n ~-t.>,U$ . C e nt.•r,ltum .tJt~r gt!ncrJttt.>n. ,,ur i.1m11y· \Y.J Y to solve ~onomic p roblems 
'"' nt>d ~,.·,1mp.1n\· h.1.; wurk~d ' '' lth th~ fJm tlit-s tS to buald from tht' ground up. 

Saucony. 
WE'RE IN THE SHOE BUSINESS, NOT SHOW BUSINESS. 

Clll 1-800·365·5Al:CONY for the dealer nearest you o r visit 
Oawp Spom 1U<M Spom Sportlln< oHtihon Hod 
Allloanons ~ ~"' 
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EXHIBIT6 

.IT CAN 
EVEN HELP 

THE COUNTRY 
·.· GET BACK . 
ON ITS ET. 

-\n\· runnen~ ... ht~t.' (,)mpJn~· (Jn help\.:~~· ~" 
:\mc!'U.:.:m ; an 'ih.JP"' · .-\t SJU(OO\ ', h't!· v~ ht.•!;~· ·.~ 
l c>,•t" -\nwrKJin ~hJ pt.' fhJt's ~JUSt' Wt.' · 

bt.'~~ .1 mJ1"1r t>ffi phJ~·er an~~'" Englo~nd .::; : 
I~ 'In Gt.•nt."r.Hh>n ,\l l L' r ,.:"•ner.JIIon. uur I Jr. • 

, ,,, n ,•- 4 .:-,•mp.tn\' hJs wnrl-.t.' d ,,·uh ~ht.' :M-:-

WE'RE IN THE Si··Cr: 6r&HBS IJOT SHOW BUSINESS. 

-.::i -.·nu or VlSlt 

.,_ r- Spon> S,..rt Clul<l 
\IILJ..,• ~ru .\lll..oonons 

122 F.T.C. 
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EXHIDIT7 

PROUD TO 
BEAN 

AME 

Tht! n~\'1.' W.l\"e \>t Am~nc~n parnotssm sweeptng 
th~ -.-ounrry h.1s .1 few o f \lur competitors shaking in 
tht.•tr 1mponed shOt!s. At Sdu~ony. wt've Mn a 
m.lJOr t!mploytr tn :"\tw Engl.md sance 190&. Gtn~r· 

.1t1on .,Jiter g~ntr.:uum . •lur f.:.mlly-owne-d company 
h.1s WIJrked w1th tht' i.1mtltt,_)'i t)l BJngor, ~ta.ane tu 

a hiStory oi qu.Jiity craftsman· 
sh1p. So the next tim~ you 
~ • pair of Saucony shoes on 
the rudd, rfmembe-r. our 
pnde is showing. 

SaUCOIIJ 
WE'RE IN THE SHOE BUSINESS, NOT SHOW BUSINESS. 

C..ll 1-800-303-SAI.:COI'<Y ior the dealer nearest you or visit 
n .... ~ F'lft'tlftt flftf:f'ftt 

.... ~NU N~tOU..'\ itowWW 

437 



438 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 

EXIITBIT 8 

DTO 
BE·AN 

.~ ~ ........ ""'~ .... , , _ .. ., ...... ........ _... '""'f""'.-4 • • .....,_. ····:"f '"" '-···'-"'·"""" ...... 

122 F.T.C. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Chicago Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, . its counsel, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, . and 
waivers and other provisions as required by the Commission's Rules; 
and 

The Commission having .thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated t~e said Act, and that complaint should issue stating its · 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure pres~ribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Resp·ondent Hyde Athletic Industries, Inc., is a Massachusetts 
corporation with its principal office or place of business at 13 
Centennial Industrial Park Drive, Peabody, Massachusetts. Proposed 
respondent is a U.S. manufacturer, importer, and seller of footwear, 
with manufacturing facilities in Bangor, Maine. 

2. The acts and practices of the respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission-Act. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the pub lie interest. 
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ORDER 

DEFINITION _ 

For purposes of this order, the term "clearly (lnd prominently" 
shall mean as follows: 

A. In a television or video advertisement, the disclosure shall be 
presented simultaneously in both the audio and video portions of the 
advertisement. The audio disclosure shall be delivered in a volume 
and -cadence sufficient_ for an ordinary consumer to hear and 
comprehend it. The video disclosure shall be of a size and shade, and 
shall appear on the screen for a duration, sufficient for an ordinary 
consumer to read and comprehend it. 

B. In a radio advertisement, the disClosure shall be delivered in a 
volume and cadence sufficient for an ordinary consumer to hear and 
comprehend it. · 

C. In a print advertisement, the disclosure shall be in a tyPe size, 
and in a location, that is sufficiently noticeable so that an ordinary 
consumer will bee and read it, in print that contrasts with the 
background against which it appears. In multipage documents, the 
disclosure shall appear on the cover or first page. 

D. On a product lab~l, the disclosure shall be in a type size, and 
in a location on the principal display panel, that is sufficiently 
noticeable so that an ordinary consumer will see and read it, in print 
that contrasts with the background against which it appears. 

Nothing contrary to, inconsistent with, or in mitig~tion of the 
disclosure shall be used in any adv-ertisement or on any label. · 

I. 

. It is ·ordered, That respondent, Hyde Athletic Industries, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any footwear in or affecting commerce, as 
"commerce" is defined in the Federal Trade· Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
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directly or by implication, that footwear made wholly abroad is made 
in the United States. · 

Provided, however, that respondent will not be in violation of this 
order, if, in connection with a truthful representation about domestic 
production of its footwear, it makes one of the following disclosures, 

· if truthful, in a clear and prominent manner. 

A.· "Most Saucony models are made in the USA"; or 
B. "Models are not made in the USA"; or 
C. "Only models·_ are imported"; or 
D."_% ofSaucony footwear is made in the USA." 

. . 

This proviso shall not apply to any advertising, labeling or 
promotional material containing any depiction of or other 
representation relating to footwear made wholly abroad. 

II. 

It is further ordered, That for five ( 5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
· representations; and · 
. B. All tests, reports, studies, surveys, demonstrations, or other 
·evidence fu its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

III. 

It is further ordered, That the respondent shall distribute a copy 
of this order to each of its operating divisions and to each of its 
officers, agents, representatives, or employees engaged in ·the 
preparation or placement of advertisements, promotional materials, 
product labels or other such sales materials covered by this order. 
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IV. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporation such as a dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations under this order. 

v. 

It is further ordered, That respondent shall, within sixty ( 60) days 
after service of this order upon it, and at such other times as the 
Commission may require,. file with the Commission a report in 
writing, setting forth in detail the mailller and form in which it has 
complied with this order. 

VI. 

It is further ordered, That this order will terminate on December 
4, 2016, or twenty (20) years from the most recent date that the 
United States or the Federal Trade Commission files a complaint 
(with or without an accompanying consent decree) in federal court 
alleging any violation of the order, whichever comes later; 

Provided, however, that the filing of such a complaint will not affect 
the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
(20) years; 

B. This order's application to any respondent that is not named a~ 
a defendant in such complaint; and 

C. This order if such complaint is filed after the order has 
terminated pursuant to thi~paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dismissal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
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for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

Col11l'llission Starek dissenting. 

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, lli 

I would have prefer_red to have issued the original consent 
agreement rej eoted by the Commission last fall. As I have 
consistently stated, case-by-case enforcement -- rather than a 
regulatory proceeding -- is the appropriate means to evaluate the 
"Made in USA" standard.1 Since a majority of the Commission has 
opted to conduct a broad review of the "Made in USA" standard, 
however, it is premature for the Commission to condone use of the 
Made in USA claims set forth in the safe harbor until it proclaims 
what the standard is. 

1 
See Request for Public Comment in Preparation for Publ ic Workshop Regarding "Made in 

USA" C laims in_ product Advertising and Labeling, 60 FR 53930 (October 18, 1995) (Dissenting 
Statement of Commissioner Roscoe B. Starck, III); Hyde Athletic Industries, Inc., File No. 922-3236 
(Dissenting Statement of Commissioner Roscoe B. Starek, lli). 
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IN THE MA TIER OF 

RBR PRODUCTIONS, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3696. Complaint, Deq. 10, 1996--Decision, Dec. 10, 1996 

This consent order prohibits, among other things, a New Jersey-based company 
and its officer from misrepresenting the health, safety and environmental 
benefits of its beauty salon disinfectant products and aerosol spray, and 
requires the respondents to possess reliable and competent scientific evidence 
to substantiate such representations. 

Appearances 

For the Commission: Janet Evans and C. Lee Peeler. 
For the respondents: Prose. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
RBR Productions, Inc., a corporation, and Richard Rosenberg, 
individually and as an officer and director of said corporation 
("respondents"), have violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent RBR Productions, Inc., is a New 
Jersey corporation, with its offices and principal place of business 
located at 1010 Hoyt Avenue, Ridgefield, New Jersey. From time to 
time, RBR Productions, Inc., does business under the name of Isabel 
Cristina Beauty Care Products. 

Respondent Richard Rosenberg is or was at relevant times herein 
an officer and director of RBR Productions, Inc. Individually or in 
concert with others, he formulates, directs, and controls the acts and 
practices of the corporate respondent, including the acts and practices 
alleged in this complaint. His office and principal place of business 
is the same as that ofRBR Productions, Inc. 

PAR. 2. Respondents have advertised, offered for sale, sold, and 
'distributed products for use in beauty salons, including Let's Dance, 
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a concentrated disinfectant product that contains o-phenylphenol, 
para-tertiary amylphenol and phosphoric acid and is designed to be 
diluted and used for disinfection of non-metal instruments and other 
non-metal, non-porous surfaces; Let's Touch, a concentrated 
disinfectant product that contains o-phenylphenol and is designed to 
be diluted and used for cleaning and storage of metal beauty care 
instruments such as manicure scissors; and-Let's Go spray, an aerosol 
spray that contains the volatile organic compounds ("VOCs") 
isobutane and propane and is designed for speeding nail glue drying. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or caused to be 
disseminated advertisements and promotional materials for Let's 
Dance and Let's Touch, including but not necessarily limited to the 
advertisements and promotional materials· attached hereto as Exhibits 
.(\ through D. These advertisements and promotional materials 
contain the following statements and depictions: 

(a) Brochure front: 
Let's Touch 

* * * 
- Sold in pre-measured packets 
Let's Dance 

* * * 
- Ultra concentrated for ease of use and storage .. . 
[depiction of concentrated and diluted products] 

Brochure back: 
Here's why the combination of scientific and beauty care industry experience· of the 
ISABEL CRISTINA team means more professional results for you. 
[depiction of concentrated and diluted products] Let's Touch and Let's Dance 

*** 
- EPA registered and meet or exceed all federal OSHA and State Board 
requirements. Environmental safe, biodegradable and non-toxic. 
- Sold as concentrates for reduced shipping, storage and handling costs Packet-only 
re-orders reduce costs even more. 

* * * 
Let's Dance use dilution: pH 2.6 
Let's Touch use dilution: pH 10.6 
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Let's Dance and Let's Touch are: 
-- Environmentally Safe -- Non-Toxic 

-- Non-Corrosive to Sk;in and Eyes -- Bio-degradable 

Comparative Disinfectants Chart 

I Let's Let's Quats 
Touch Darice 

* * * 
No Damage to Yes Yes Yes1 

Envirorunental 
Surfaces 

Non-Corrosive to Yes Yes Yes1 

Skin and Eyes 

Non-Toxic Yes Yes No1 

* * * 
1 Perhaps. Consult EPA offices. 
[EXHIBIT A-chart is abbreviated] 

(b) Magazine ad: 
LET'S DANCE! 
BECAUSE ... 

Alcohol 
-

No 

No 

No 

Ultra-
Violet 

No 

No 

-

122 F.T.C. 

Glass 
Bead 

No 

No 

-

TOMORROW'S WORLD DEPENDS ON YOU 
Environmentally Safe One Step Hospital Grade Disinfectant, Cleaner, and 
Deodorizer for Salons 
[depiction of concentrated and diluted product] 
Let's Dance! 
- Envirprunentally Safe 
- PH Buffered 
- Non-Corrosive to Skin and Eyes 
- Biodegradable and Non-Toxic 
- Ultraconcentrated 
Protect Yourself, Your Clients, Your Family 
[EXHIBITB] 

(c) Magazine ad: 
IS YOUR DISINFECTANT ENVIRONMENTAL SAFE? 
LET'S TOUCH IS! 

**** 
IN HANDY PREMEASURED FOIL PACKETS 

**** 
BIODEGRADABLE 
NON-TOXIC 
NON-CORROSIVE TO SKIN AND EYES 
[depiction of concentrated and diluted product] 
[ExHIBITC] 
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(d) Brochure: 
Let's Touch and Let's Dance use-solutions as defmed by the latest Federal 
Hazardous Substances Act Regulations are 
NON-TOXIC AND NON-CORROSIVE TO SKIN AND EYES 

* * * * 
Let's Touch and Let's Dance are pH buffered phenolic products which deliver 
excellent Broad Spectrum Performance even under the most demanding use . 
situations while offering the greatest degree of safety to the end user and the 
enviroiunent. Let's Touch and Let's Dance use-solutions are defmed by the latest 
Federal Hazardous Substances Act Regulations as NON-TOXIC AND NON-
CORROSiVE TO SKIN AND EYES. . . . 

[EXHIBITD] 
(e) Proper Disinfection For The Beauty Industry-~ Video Transcript: . 

' * * * * 
Speaker: 

Super: 

Speaker: 

Super: 

Phenols are another group of disinfectants . They are a benzene · 
molecule derivative -- which means they are a very safe way to 
disinfect. Phenols are about 3 to 5 times less toxic than Quats when 
ingested. Buffered Phenols are non-corrosive to skin and eyes, non
toxic, they're biodegradable, environmentally safe, and last longer 
than other forms of disinfection because they're not as sensitive to 
organic matter. .. . 
Phenols 
- very safe way to disinfect 
- 3 to 5 times less toxic than quats 
- buffered phenols are non-corrosive to skin and eyes 
- biodegradable & non-toxic 
- environmentally safe 
- last longer-not as sensitive to organic matter · 
- little residue 

* * * 
Armed with the knowledge you now have, you're just beginning to 
get an appreciation for some of the complexities, and yariables 
involved with just trying to keep your instruments clean . ... ·. Y au 
might even be thinking -- "Does a disinfecting system exist out there 
that answers my needs?" Well, there is, and that's where we fit in .... 
We are ISABEL CRISTINA. We have developed a . superior 
Disinfecting System -- consisting of LET'S TOUCH AND LET'S 
DANCE .. _. . Let's Touch and Let's Dance are extremely unique 
products designed specifically for people m the salon industry, by 
people in the salon industry. Let's Touch and Let's Dance use 
solutions are completely non-corrosive to the skin and eyes, non
toxic, biodegradable and environmentally safe, which means you can 
pour them down the drain. 
Let's Touch & Let's Dance 

Non-corrosive to Skin & Eyes. 
Non-toxic 
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* * * 
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Speaker: Let's Touch comes in pre-measured packets with a mixing jar and a 
starting kit. A child could mix it, its so simple! ' 

* * * 

PAR. 5. Through the use of the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph four, including but not necessarily limited .to the 
advertisements and promotional materials attached as Exhibits A 
through D, respondents have represented, directly or by implication, 
that: ·· 

. . 

.a) Let's Dance concentrate is non-corrosive to skin and eyes, non-
toxic, and does not pose a risk of adverse h~alth effects; 

b) Let's Touch co~centrate is non"" toxic and does not pose a risk 
of adverse health effects; and .. 

c) Let's Dance and Let's Tquch use -d~lutions are classified as non
toxic under the Federal Hazardous Subst~nces Act regulations. 

PAR. 6. In truth and in fact: 

a).Let's Dance concentrate is corrosive to skin and eyes, toxic, and 
poses a risk of adverse health effects; . . 

b) Let's Touch concentrate is toxic and poses a risk of adverse 
health effects; and · · 

c) Let's Dance and Let's Touch u~e dilutions are not classified. as 
non-toxic. under the Federal Hazardous Substances. Act regulations. 
In fact, Let's Dac~ and Let's Touch are not regulate4 under the 
Federal Hazardous Substances Act, but under the Federal Insecticide, 
Rodenticide and Pesticide Act which requires that· these products bear 
various label warnings about their potential for hannful health effects. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of . the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph four, including but not necessarily limited to the 
advertisements and promotional materials attached as Exhibits A 
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through D, respondents have represented, directly or by implication, 
fu~: . 

a) Let's Dance and Let's Touch use dilutions are non-toxic and do 
not pose a risk of advers~ health effects; 

b) Let's Dance and Let's Touch are three to five times less toxic 
than quaternary aluminum compound disinfectants; 

c) Let's Dance is safe for the environment after ordinary ·use, and 
d) Let's Dance will completely break down and return to nature --· 

i.e., decompose into ele~ents found in nature-- within a reasonably 
short period of time after customary disposal. 

PAR. 8. Through the use of the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph four, including but not necessarily limited to · the 
advertisements and promotional materials attached as Exhibits A 
through D, respondents have represented, directly or by implication, 
that at the time fuey made the representations set forth in paragraphs 
five and seven, respondents possessed and relied upon a reasonable 
basis that substantiated such repre~entations. 

PAR. 9. In trufu and in fact, at the time they made the 
representations set forth in paragraphs five and seven, respondents did 
not possess-and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
eight was, and is, false and·misleading. 

PAR. 10. Respondents have disseminated or caused to be 
disseminated advertisements and promotional materials for Let's Go 
spray, · including product labeling~ including but not necessarily 
limited to tlie· advertisements and labeling attached hereto as Exhibits 
E and F . These advertisements and labeling contain the following 
statements and depictions: 

· (f) Let's Go aerosol can front label: 
ENVIRONMENTAL FORMULA 
Will not harm the ozone 
Contains No Freon, Chlorofluorocarbons 

· Methyiene Chloride, or 1,1, 1-Trichloroethane. 
[product logo] 

Let's Go aerosol can back label: 
Let's Go 

* * * 
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[chasing arrows symbol] · 
RECYCLABLEAL~ 
[EXHIBIT E] ' 

(g) Magazine ad: 
LET'S GO 

* * * 

Complaint 

Environmental Formula-- Freon Free Ozone Friendly . .. . 
Recyclable aluminum 
[EXHIBIT F] 

122 F.T.C. 

PAR. 11. Through the use of the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph ten, including but not limited to the advertisement and 
labeling attached as Exhibits E and F, respondents have represented, 
directly or by implication, that the Let's Go spray aluminum aerosol 
can is recyclable. 

PAR. 12. In truth and in fact, while the Let's Go aluminum 
aerosol can is capable of being recycled, there are only a few 
collection facilities that accept aluminum aerosol cans for recycling. 
Therefore, the representation set forth in paragraph eleven was, .and 
is, false and misleading. 

PAR. 13. Through the use of the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph ten, including but not necessarily limited to the 
advertisements and labeling attached as Exhibits E and F, respondents 
have represented, directly or by implication, that Let's Go spray does 
not contain any ingredients that harm or damage the environment. 

PAR. 14. Through the use of the statements and depictions 
contained in the advertisements and promotional materials referred to 
in paragraph ten, including but not necessarily limited to the 
advertisements and labeling attached as Exhibits E and F, respondents 
have represented, directly or by implication, that at the time they 
made the representations set forth in paragraphs eleven and thirteen, 
respondents possessed and relied upon a reasonable basis that 
su~stantiated such representations. 

PAR. 15. In truth . and in fact, at the time they made the 
representations set forth in paragraph eleven and thirteen, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph fourteen was, and is, false and misleading. 
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PAR. 16. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or · 
affecting commerce in violation of Section S(a) of the Federal Trade 
Commission Act. · 
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EXHIBIT A 

ISABEL CRISTINA BEAUTY CARE PRODUCTS 

Scientifically Formulated Hospital Grade 
Broad Spectrum Anti-Vrral and Tuberculocidal Protection 

for Your Customer, Your5elf and the Environment 

LET's Toud1® 
Full imnursion system for quality 
metal instruments. 

• Does not rust or dull 
- cleans instruments to a shine. 

LET's DANce" 
Hospital grade disinfectant for the 
entire salon. 

• Combs, brushes, files, baths, beds, counters 
and stations. 

122 F.T.C. 

• pH Buffered- non-corros ive, lasts longer, 
·environmentall y safe and non toxic. 

• Furnishings, surfaces, restrooms, equipment, 
floors, windows and more. 

• Active color- reliable indication of 
!ime for fresh solution. 

• Ideal for s torage of instruments 
-complete with lid, forceps or scissor hook. 

• Sold in pre-me.,sured packets 

[E]~ 
ISA!!El CRISTINA = 

Bt:JUtoJ Clu Produc::s 'or ~.~t! 
ELe~td Prc.fi!SsitJ"r_,; 

-·· 

.. 

• Fast, convenient sprayer application or 
immersion bath. 

• fresh lemon-y scent 

• Ultra concentrated for ease of use and storage 
- 16 oz. makes 32 gallons. 

• Pre-measured pump or packets for accurate 
solution control 

· ······· ···· ········ ---! 
@!. ii-·--

tel's ToucH" 
;;:: 

:i .-
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EXHIBIT A 

LET's Toudt" 
ANd LET's DANcE" 
_.th~ most effective 
s.Uon disinfection 
products for protection 
~gains! knowing or 
unknowing curiers of 
infectious diseases. 

• Bactericid01.1, fungicid01.1, vi.rucid01.1, sUphylocid.U, 
pseudomon~cidal, tuberculocid01.1- including HIV-1. 

• Hospital grode disinfection in just 10 minutes 
- clean. disinfect and deodorize in one step. 

• EPA registen!d and med or excetd .Ul federa l 
OSHA and $Ute Board requirtm~nts. 
Envitorunent.illy we, biodegud~ble ond non toxic. 

• Sold as concmtrotes fo r reduced shipping, storage 
and h andling costs Pocket-only n!-orders reduce 
costs even more. 

ln's DANCE" 
a. l t•p GenrucJdaa o.,.n;~ •• 

For .UI Salol JurQca 
.atXJ Pb~c ltlf'IW 

pH scale 

lrr's ToucJ.t" 
Hoa:plttl Gt"ldtlnrtnun111~ 

011UIIKtiOI /310r.tqf 
Sytcam For ~In 
M.tal larrnun~ofl 

' 

lOH£ 0F 
EHVIROHMOOAL 

DESmUCTION 

S~FE 
ZONE ' 

ZONE OF RISK' SAFE 
ZONE' C Wll.,.. UdiOQIIIW 

rruc:mft01'1 1tft, rwgrodlla 
a•lllrtYII) 

LET's 0-'NcE• use dilution: pH 2.6 
LET' s Touc11• use dilution: pH 10.6 

L<T's D""'c•' anJ LET's To<X:h' art: 
• En\~ronmentallv Sdie • ='lon·Toxic 

• ~on-C.mosive to Sic in j nd Eyes • Bio-degr>d>ble 

I~~ zone; J.l"e ..... +:c....e g~r;rucd.li J<."tl,,ty J.nd maximum 
.::~lr.!.Jl~ .x:. ... .JJ · .... ,:r.oct c:wucr.rr.~t::li suriJce 1-i:un.J~c !U 

;+: ~.s1:::' e ~.lrerui.:;. 
: \ k~t .JC • .H5 ::liJ :n 1-:c ~ - ~~ · ~H ::tr.\!t!'. 

?trlups. Consult EPA omc.s. 
: "\IJ !It XJx ..1nd X JOints. Y~. only on surixe (.~ Jua-oj-( to ii~t. 
; !.ltN~ 

S/.-\•S'cxAPOlioOie 
'''.\'it.'\ iftsb ~UOOf\$ 
···~·"'t ~lu::cns 

ISABEL CRISTINA 

453 

· \ ... 'Si\ n :;h:!:S :i\·~ cr.r.ur.· ~~ :1..""-!'.lJ'ti!r.~ nt!'UO"J.i 
~"iU~L'P.:i. :-H:;) · ~- z ... ,r.C ·.•i ~.;k. ~\".,_r.~ J :i.h!,.r.L'!' 
:'l'~\·c:--; .;·r ':-;:,"~ ... ll ..;~. \\ ,.r: 
·._..:..: .!:.il!::l ~ ..... 

f'. \ ). ""' 35'><l, T~.l.n"'-'.X. ~~w l~rsev 076c<i 
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EXHIBITB 

LET's DANCE®! 
Because ... 

Tomorrow's World Depends On You 
Environmentally Saie One Step Hospital Grace 0 Jsiniectant. 

Cleane r. and Oeodonzer ior Salons 

Ln's DANce For: 
• Combs and Brushes 
• Count~rs and Stations 
• Nail Files and Foot Baths 
• Res trooms and Sinks 
• Floors and vVindows 

Ln's DANCE r ! 
• Environmenta lly Safe 
• PH Buffered 
• Non-Corrosi ve to Skin and Eves 
• Biodegradeable and Non-Toxic 
• Ultraconcentrated - 16 oz. 

,\lakes 32 Gallons 

• Costs just Penn ies Per Dav to Use 
• Replaces the :--;eec! for 5 P'rod ucts 
• Saves Time- Disi nfects, Cl eans. 

and Deodor izes in One Step 
• Premeasu red Pump fo r Ease of 

Preparation and :-\ccuracy 

. ···~· "• .. .. :· ,.,. ·••'!'I ;,r_.,....t".n ur"'d :)\ftnO 

. : •' o<l.~ • J O ,r-~: • :;,•JI.:"'"O"JI lo )l'!.~ 1.1•101'1.~ 

·=''' J~::· ... Jlo• J t'!CI :)()lilt' 

" ... ' ES 1:: o::..t.ao .... s . II.,:H s~"·'s 

Protect Yourself, Your C!ients, Your Family 
So Step Up and LET's DANCE"~ 

Bflcause ... You Make The Difference! 
EPA REGISTRATION #10-0 -9:2-062296 

=== .5 ..... ae. ·.:7\ :~ - ~."" ==== . .... ,, ..... :-.. .··· . .. 
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EXHlBITC 

IS YOUR DISINFECTANT 

ENVIRONMENTALLY SAFE? 

LET'S Touc~n~ IS! 
A.'l EPA-REGISTERED, BROAD-SPECTRU.\1. HOSPITAL·GRADE DISINFECTA.'IT 

A CO,\IPLETE PR..>,CTIC.>.L FULL-1.\.\,\IERSIO.-.; DISINFECTIO,'l A.'iO STORAGE SYSTE.\1 
FOR NAIL TECHNICIANS' TOOLS 

PROTECTS YOUR INSTRUMENTS · 
STORE QUAliTY METAL 

INSTRUMENTS IN .SOLUTION 
DOES NOT RUST 
DOES NOT DULL 

CLEANSES I.'·STRUME."<TS TO A SHI.'<E 
LASTS LO"GcR - PH BUffERED 
IN HANDY PRE .... EASUREO FOIL PACKETS 
W ITH .'iO O FFE ... SIVE ODORS 

BIODEGRADABlE 
NON-TOXIC 
NON-(DRROSIVE TO SKIN ~ ."<D EYE; 

ACTIVITY INOIC~TEO 
The Clear Bl~e Solution S.molv 
Turn~ CouC'v. O•spi.Jvtng ··SCiut!on 
Over!oac··. ',\ h~n :f'i rim~ 7o C~u,go:: 

CLIE.'IT-IlEASSl Rl ' C 
EDL'C.;TIO.,AL 
PROFITABlE 

.~ 

~~'------ - - S!Jr:er Svo;tem 
Jusc 529.95 

~'Jf'~ · ~ \;:·re"Tl c~ ":'1C•Il''re 'o\•;n· J ?JC,~ !\ ,JI ri..)lOII.ll CrJc.:-o~;;~.ec:Jn; ·~.\,J;;; ~ 
.: ... J~~. :.~·1 :rn.ml!·~ . .:n :n\::umc.,l 3.u~ ,..-ol:'\ ,,,.r.~hclut. lns;~menc C:.:sh•on. 5t;ur.· 
t!'' ~C'!:f·\ J• F<Ju~ct~ ;;. "'"',.'l :Jt. C:•C'"''I .aw~rt~C'~S C JrC. Jnc 5Jfon ',\ir>Ccw \)~JI 

ALL AT A COST lESS THA." ALCOHOL A.'.;D OTHER METHODS 

8ACTBIOCID.>.L. FL' ";CICIDAl. \IRLCIDAl. S7APHYlOCIDAl. PSEl'DO.'IO ... AC!n.>.L, Tl.'BEKL'LOCIO~L 

LET's Touc~-r~~ WORKS! 
1,-.; IL ST 10 .\IIN UTES. SO YOL' DON'T HAVE TO WAIT TO BE SL'RE~ 

: ·~ ~<£ :.:ro ,' ·.:~ . . ;~ .·.···--! :. -:;~ :',-· ... ..a ... ..:..i.. . ~,:_ :-'CC!.. C3 
?•:a n.;ol ·:-\ .... :·.:, . ...,. ;:-~r:., ' "' :·:· ~1 ~;-: :r:., · ... : 1::'1).:~:--'1;o 
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Brief Summary 

Complaint 

EXHIBITD 

n IC n 
ISABEL CRISTINA 

LET'S TOUCH® I LET'S DANCE® 
NON-TOXIC CONFIRMATION 

122 F.T.~. 

Both LET'S TOUCH and LET'S DANCE decrease exposure t6 the active ingredients 
by using highly buffered gemricidal cleansers and offer the greatest degree of 
Broad Spectrum Efficacy. Both LET'S TOUCI-i and LET'S DANCE work within a pH 
range, which acts against supporting the· growth and reproduction of bacteria in the 
salons (always follow the label directions). The Disinfectants, Harmful Bacteria . 
and pH Chart represents the three pH areas: Enviroiunental Destruction, Risk and 
Sale Zones. LET'S TOUCH. and LET'S DANCE fall within the safe Zone, while other 
products, e.g. Quats, Alcohol · and other non-buffered phenolic disinfectants, 
perhaps, fall within the Zones of Risk and Environmental Destruction. 

LET'S TOUCH and LET'S DANCE use-solutions 
as defmed by the latest Federal Hazardous Substances Act Regulations are · 

NON-TOXIC AND NON-CORROSIVE TO SKIN AND EYES 

Specific Data 

LET'S TOUCH 
The acute oral LD50 ofLET's TOUCH concentrate is·12.6 grams per kilogram. This 
acute oral LD 50 is equivalent to the ingestion of 23 fluid ounces of concentrate or 
5.8 gallons of 1:32 use-dilution by a 150 lb. adult. As the term isdefmed in the 
·Federal Hazardous Substances Act Regulations, LET'S TOUCH is not a toxic 
substance. · 
The acute Dermal LD50 of LET'S TOUCH concentrate is greater than 10.0 ml/kg_of 
body weight. As the term is defmed in the Federal Hazardous Substances Act 
Regulations, LET'S TOUCH is not a toxic substance. · 
A 1:32 use dilution of LET'S TOUCH when tested according to procedures accepted 
by the Environmental Protectioo Agency (EPA), showed a score of zero for the 
primary eye irritation test (16 CFR ·1500.42). Therefore, a properly made use
solution of LET'S TOUCH is not considered a primary eye irritant as defmed by 
regulations of the Federal Hazardous Substances Act. 



RBR PRODUCTIONS, INC., ET AL. 457 

444 Complaint 

Let's Dance 

The normal use dilution of 1 :256 of LET'S DANCE germicidal detergent is not 
considered toxic, nor is it classified as corrosive to skin and eyes: When tested 
according to protocol prescribed by the US Environmental Protection Agency 
(EPA) with a twenty-four hour exposure time, the use-solution was found to have 
a maximum Primary Irritation Score (skin) ofO.O. LET's DANCE is considered as 
not a Primary Irritant as defmed by the Federal Hazardous Substances Act. 
A use-dilution (1 :256) was tested according to protocol prescribed by the US 
Environmental Protection Agency (EPA). All tests were free from any signs of eye 
irritation at the 48-hour and subsequent readings. The investigating laboratory 
concluded that LET'S DANCE is not a Primary Eye Irritant. 

Please note that Disinfectant products are 
labeled for the · concentrate contained within. 

LET'S TOUCH and LET'S DANCE use-solutions 
as defined by the latest Federal Hazardous Substances Act Regulations are 

NON-TOXIC AND NON-CORROSIVE TO SKIN AND EYES 

NOTE: When purchasing our products, you are purchasing them in a concentrated 
form. Thus, you purchase pure product and not watered down product. 
Additionally, unless a product falls within the 2.5- 3.2 pH and 10- 11 pH Range, 
the product cannot possibly last for estended periods of time. Considering the needs 
of today's salon, the extended life offered by Buffered Disinfection systems more 
than meet the practical level, the safety requirements of both operator and client. 
LET'S TOUCH and LET'S DANCE are pH buffered phenolic products which deliver 
excellent Broad Spectrum. Performance even under the most demanding use 
situations while offering the greatest degree of safety to the end user and the 
environment. LET'S TOUCH and-LET'S DANCE use-solutions are defmed by the latest 
Federal Hazardous Substances Act Regulations as NON-TOXIC AND NON
CORROSIVE TO SKIN AND EYES. Some common examples of Phenolics are: 
INK and Chloroseptic throat spray medication. 
Quatenary Ammonium Compounds (Quats) due to their significant number of 
drawbacks as a Disinfectant are not classified for Instrument Disinfection by many 
of the most significant authorities in both the Medical and the Dental fields. 
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.· 

':;:;ioNMENTALFOR."fti; 
IlL r-~OT HARM TH£ ozo,1 

.~freon, Chloro~I\IOtO(u~ 
f1ll"' '"'"''e-n~ Chlor~~. or 

1.l,1·fii(,IOt~thAI\e 

LET'S qo~ 
et:O CRY .•C£"<T FCR 

fi"'Cf~"'Ail Cl~ES 

fOI PRCHSS;QI'.iAl L:Sf G:'lt 

4 fl. oz. 

Complaint 

EXHIBITE 

122 F.T.C. 



444 

RBR PRODUCTIONS, INC., ET AL. 

Complaint 

EXHIBITF 

Accelerate 
Your SeNice with . 

LET'S qo& 
No 3ubbles. 'lc Ptt~ing, and Nc 
r.e::'l'/ ~!!irs. JtE Sprcy and Buff! 

LET'S q011 

cr:es nail 
g!ue instartly. Wcrks with all na1l 
S!t.:es, :igr.r!ess se;s, resins, SieSS 
;:::rcc·~c:s, s:iks. !ir.ens, f;berglc:ss 
w~::cs. : 'GS : nc ,:io ;::cwcers. 

~:\ir:r:::e:-"-~3~ ;::r;;.u~c - F;e~r Free 
Ozsr.e Fr:e~.a!y - l..sw Low Occr. 

Or-.e .i.C"Cz. s.;:e :::ces 3CO toSCO nails. 

J~S\ 59.95. 

(800) 247-4130 
outside HJ 

~201) 837-1166 ' . 
in HJ 

m ISABEL CRISTINA, P.O. Box 3599, Tunecl<, I'll Oir.->6 

- !' '·.-: ~.!'~ =·:c-c:-s : .:! : -"" :: :·~c.J:l:; ::~:f~s.s. :-- ~ 1 
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Decision and Order 122 F.T.C. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
the respondents with violation of the Federal Trade Commission Act; 
and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the law has been violated as alleged in such 
complaint, or that the facts as alleged in such complaint, other than 
jurisdictional facts, are true, and. waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty ( 60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent RBR Productions, Inc. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New Jersey, with its office and principal place of business 
located at 1010 Hoyt Avenue in the City ofRidgefield, State of New 
Jersey. From time to time, RBR Productions, Inc. does business under 
the name of Isabel Cristina Beauty Care Products. · 

Respondent Richard Rosenberg is an officer and director ofRBR 
Productions, Inc. he formulates, directs, and controls the policies, 
acts, and practices of said corporation and his office and principal 
place of business is the same as that of said corporation. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter _of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

DEFINITIONS 

For the purposes of this order: 

1. "Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence based upon the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results; 

2. "Volatile organic compound" ("VOC'') shall mean any 
compound of carbon which participates in atmospheric 
photochemical reactions as defined by. the U.S. Environmental 
Protection Agency at 40 CFR 51.100(s), and as subsequently 
amended. When the fi:qal rule was promulgated, 57 Fed. Reg. 3941 
(February 3, 1992), the EPA definition excluded carbon monoxide, 
carbon. dioxide, carbonic acid, metallic carbides of carbonates, 
ammonium carbonate and certain listed compounds that EPA has 
determined are of negligible photochemical reactivity. 

I. 

It is ordered, That respondents, RBR Productions, Inc., a 
corporation, its successors and assigns, and its officers," and Richard 
Rosenberg, individually and as an officer and director of said 
corporation, and respondents' agents, representatives, and employees, 
directly or through any partnership, corporation, subsidiary, division, 
or other device, in connection with the manufacturing, labeling, 

. advertising, promotion, offering for sale, sale, or distribution of Let's 
.Dance and Let's Touch disinfectants, in or affecting commerce; as 
·"commerce" is defined in ~he Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
directly or by implication, that: 
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A. Let's Dance concentrate is non-corrosive to skin or eyes, non
. toxic, or does not po$e a risk of adverse health effects; 

B. Let's Touch concentrate is non-toxic or does not pose a risk of 
adverse health effects; or 

C. Let's Dance and Let's Touch use dilutions are classified as non
toxic under the Federal Hazardous Substances Act regulations. 

II . . 

It isfurther ordered, That respoil.dents, RBR Productions, Inc., a 
corporation, its successors and assigns, and its officers, and Richard 
Rosenberg, individually and as an officer and director of said 
corporation, and respondents' agents, representatives, and employees, 
directly or through any partnership, corporation, subsidiary, division, 
or other device: 

A. In connection with the manufacturing, labeling, advertising, 
promotion, offering for sale, sale, or distribution of Let's Dance and 
Let's Touch disinfectants, in or affecting comme,rce, as "commerce" 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, in any manner, directly or by 
implication, that: 

1. Let's Dance or Let's Touch use dilutions are non-toxic or do not 
pose a risk of adverse health effects; 

2 .. Let's Dance or Let's Touch concentrates or use dilutions are 
less toxic. than quaternary ammonium compound disinfectants or any · 
other disinfeGtant or product; · 

3. Let's Dance is biodegradable; . 
4. Let's Dance is safe for the environment after ordinary use; and 

B. In connection with the manufacturing, labeling, advertising, 
promotion, offering for sale, sale, or distribution of Let's Go spray or 
any other product containing any volatile organic compound, through 
the use of such terms as "environmental formula," "_envirohmental 
formula~ freon free, ozone friendly," "environmental formula, will not 
harm the ozone, contains no freon, chlorofluorocarbons, methylene 
chloride, or 1,1, !-trichloroethane," or any other term or exp.ression, 
that any such product will not harm the environment; and 

C. In connection with the manufacturing, labeling, advertising, 
promotion, offering for sale, sale, or distribution of any disinfectant 
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or aerosol product in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing, in any manner, directly or by implication, 
that such product will offer any absolute or comparative health, 
safety, or environmental evidence. 

III. 

A. It is further ordered, That respondents, RBR Productions, Inc., 
a corporation, its successors and assigns, and its officers, and Richard 
Rosenberg, individually and as an officer and director of said 
corporation, and respondents' agents, representatives, and employees, 
directly or through any partnership, corporation, subsidiary, division, 
or other device, in connection with the manufacturing, labeling, 
advertising, promotion, offering for sale, sale, or distribution of any 
product or package, in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from misrepresenting, in any manner, directly or by 
implication, the extent to which: 

(1) Any such product or package is capable ofbeing recycled; or, 
(2) Recycling collection programs for such product or package are 

available. 

B. Provided, however, respondents will not be in violation of Part 
III.A(2) of this order, in connection with the advertising, labeling, 
offering for sale, sale or distribution of any aluminum aerosol can, if 
it truthfully represents that such package is recyclable, provided that: 

(1) Respondent discloses clearly, prominently, and in close 
proximity to such representation: 

(a) That such packaging is recyclable in the few communities 
with recycling collection programs for aluminum aerosol cans; or 

(b) The approximate number ofU.S. communities with recycling 
collection programs for such aluminum aerosol cans; or 

(c) The approximate percentage ofU.S. communities or the U.S. 
population to which recycling collection programs for such aluminum 
aerosol cans are available. 
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For the purposes of this order, a disclosure elsewhere on the 
product package shall be deemed to be "in close proximity" to such 
representation if there is a clear and conspicuous cross-reference to 
the disclosure. The use of an asterisk or other symbol shall .not 
constitute a clear and conspicuous cross-reference. A ·cross-reference 
shall be deemed clear and conspicuous if it is of sufficient 
prominence to be readily noticeable and readable by the prospective 
purchaser when examining the part of the package on which the 
representation appears. 

IV. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors· or assigns, shall maintain and upon 
request make available to the Federal Trade Commission or its staff 
for inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers and complaints 
or inquiries from governmental organizations. 

v. 

It is further ordered, That respondent RBR Productions, Inc. shall 
distribute a copy of this order to each of its operating divisions and to 
each of its officers, agents, representatives, or employees engaged in 
the preparation and placement of advertisements, promotional 
materials, product labels or other such sales materials covered by this 
order. · 
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VI. 

It is further ordered, That respondent RBR Productions, Inc., its 
successors and assigns, shall notify the Commission at least thirty 
(30) days prior to any proposed change in the corporation such as a 
dissolution, assignment, or sale resulting in the emergence of a 
successor corporation, the creation or dissolution of subsidiaries, or 
any other change in the corporation which may affect compliance 
obligations under this order. 

VII. 

It is further ordered, That respondent Richard ·Rosenberg shall, 
for a period of five {5) years from the date of entry of this order, 
notify the Commission within thirty (30) days of the discontinuance 
of his present business or employment and of his affiliation with any 
new business or employment. Each notice of affiliation with any new 
business or employment shall include respondent'.s new business 
address and telephone number, and a statement describing the nature 
of the business or employment and his duties and responsibilities. 

VIII. 

It is further ordered, That this order will terminate twenty years 
from the date of its issuance, or twenty years from the most recent 
date that the United States or the Federal Trade Commission files a 
complaint (with or without an accompanying consent decree) in 
federal court alleging any violation of the order, whichever comes 
later; provided, however,. that the filing of such a complaint will not 
affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is nqt named as 
a defendant in such complaint; and 

C. This order ·if such complaint is filed after the. order has 
terminated pursuant to this paragraph. 

Provided, further, that if such complaint is dismissed or a federal 
court rules that the respondent did not violate any provision of the 
order, and the dismissal or ruling is either not appealed or upheld on 
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appeal, then the order will terminate according to this paragraph as 
though the complaint was never filed, except that the order will not 
terminate between the date such complaint is filed and the later of the 
deadline for appealing such dismissal or ruling and the date such 
dismissal or ruling is upheld on appeal. 

IX. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MA TIER OF 

THE B.F. GOODRICH COMPANY, ET AL. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 7 OF 
CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE COMMISSION 

Docket 9159. Modified Final Order, July I 8, 1989--Modifying Order, Dec. 12, 1996 

This order reopens a 1989 modified fmal order-- that required Goodrich to divest 
its Calvert City, Kentucky _ facility, for the production of vinyl chloride 
monomer (''VCM") and ethylene dichloride, instead of the LaPorte VCM 
plant, and also required Commission approval before acquiring any interest iii 
any producer of VCM located in the United States -- and this order modifies 
the order by setting aside the prior approval requirement. 

ORDER REOPENING AND MODIFYING ORDER 

On August 23, 1996, The Geon Company ("Geon") filed a 
Petition to Reopen and Modify Order ("Petition") in this matter. 
Geon was formed by respondent The B.F. Goodrich Company 
("Goodrich") in 1993, and became the wholly-owned subsidiary of 
Goodrich into which Goodrich placed its vinyl chloride monomer 
("VCM") and polyvinyl chloride ("PVC") resin and compound 
businesses. Goodri,ch subsequently sold all of its shares of Geon in 
two public offerings. As a result, Geon is currently the owner and 
operator of Goodrich's former operations in the VCM industry. Geon 
is joined in its Petition by respondent Goodrich. 1 In its Petition, Geon 
asks that the Commission reopen and modify the Modified Final 
Order issued on July 18, 1989, in Docket No. 9159 ("order") to delete 

' the prior approval provision set forth in paragraph IX of the order 
pursuant to Section 5(b) of-the Federal Trade Commission Act, 15 
U.S. C. 45(b ), and Section 2.51 of the Commission's-Rules of Practice 
and Procedure, 16 CFR 2.51, and- consistent with the Statement of 
Federal Trade Commission Policy Concerning Prior Approval and 
Prior Notice Provisions, issued on June 21, 1995 ("Prior Approval 
Policy Statement").2 Should the Commission determine that deletion 
of the prior approval requirement would be ·inconsistent with the 
public interest, Geon requests that the Commission modify paragraph 
IX to re~ove the prior approval requirement and replace it with a 

1 
Goodrich has joined in Geon's Petition by stating in an affidavit by Jon V. Heider, Goodrich's 

Executive Vice President and General Counsel, that it does not object to the modification sought by 
Geon. 

2 
60 Fed. Reg. 39,745-47 (Aug. 3, 1995); 4 Trade Reg. Rep. (CCH) ~ 13,241 . 
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prior notice requirement.3 In the alternative, Geon requests that the 
Commission determine that the order does not apply to Geon.4 The 
thirty-day public comment period on the Petition ended on September 
30, 1996. No comments were received. 

The order for which Geon seeks reopening and modification 
arises from the . Commission's 1988 decision that Goodrich's 
acquisition of the VCM business of respondent Diamond Shamrock 
Chemicals Company violated Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45.5 On appeal from the 
Commission's decision and final order, the Commission and 
Qoodrich stipulated to a modification of the Commission's final order 
which substituted divestiture of Goodrich's Calvert City, Kentucky, 
VCM plant ("Calvert City VCM plant") for divestiture of the La 
Porte, Texas, VCM plant originally ordered by the Commission to be 
divested. The order was further modified to require Goodrich to 
provide the acquirer with raw material feedstocks and services 
necessary for operation of the Calvert City VCM plant. On July 18, 
1989, the Commission entered its Modified Final Order, which 
became final on July 25, 1989. 

On February 21 , 1990, the Commission approved Goodrich's 
divestiture of its Calvert City VCM plant to Westlake Monomers 
Corporation ("Westlake") in compliance with its divestiture 
obligations under paragraph II of the order. In cormection with the 
divestiture, Goodrich, among other things, provided Westlake with 
VCM technology and certain agreements pertaining to the Calvert 
City VCM plant, entered into agreements to supply or exchange raw 
material feedstocks and to supply necessary services and utilities, and 
granted Westlake a right of first refusal on the purchase of its retained 
ethylene plant, chlorine plant and utilities and services facilities 
("Calvert City Assets") located adjacent to the Calvert City VCM 
plant, pursuant to the requirements of paragraphs III, IV, VI, VII and 
VIII of the order. 

Following divestiture of the Calvert City VCM plant up until 
1993, Goodrich's remaining VCM business and its PVC resin and 
compound businesses were conducted by Goodrich through its Geon 

3 
Petition at 2. 

4 
Id. Geon states that, although it does not believe the order applies to it, it is concerned that the 

Commission or its staff might take a contrary view. See Petition at 1. 
5 

The B.F. Goodrich Co .. 110 FTC 207 (1988), order modified, 112 FTC 83 (1989) (entered 
pursuant to stipulation between Commission and Goodrich during appeal of Commission decision and 
final order). 
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Vinyl Division. Goodrich's remaining VCM operations consisted of 
its VCM plant located at La Porte, Texas, which is the plant 
designated for purposes of the feedstock exchange requirements set 
forth in paragraph VII of the order. Goodrich also continued to own 
and operate the Calvert City Assets which are the subject of the 
supply agreements with Westlake pursuant to paragraph VI of the 
order, as well as the right of first refusal pursuant to p~agraph VIII 
of the order. 

In 1993, Goodrich assigned all of the assets of its Geon Vinyl. 
Division, including Goodrich's remaining VCM and PVC resin and 
compound businesses, to Geon, then a newly-formed subsidiary 
corporation wholly-owned by Goodrich. By the end of 1993, 
Goodrich had sold off all of the ·voting securities of Geon through two 
public offerings. As a result of its divestiture to Westlake and its 
spinoff of Geon, Goodrich no longer operates in the VCM industry 
and has no equity interest in Geon. 6 Goodrich's former operations in 
the VCM industry are now owned and opera~edentirely by Geon.7 

However, Goodrich continues to own and operate the Calvert City 
Assets, and to supply Westlake pursuant to agreements entered into 
at the time of divestiture pursuant to paragraphs VI and VII. 8 

Paragraph LA of the order defines respondent "Goodrich" to mean 
The B.F. Goodrich Company as well as, among other things, "its ... 
successors, and assigns." The Commission·believes that Geon, by 
virtue of its acquisition and operation of Goodrich's remaining VCM 
business, is a successor under the order for purposes of the prior 
approval obligations of paragraph IX.9 For the reasons discussed 
below, Geon's Petition to modify the order by setting aside the prior 
approval requirement in paragraph IX is granted. . 

The Commission, in its Prior Approval Policy Statement, 
"concluded that a general policy of requiring prior approval is no 
longer needed," citingihe availability of the premerger notification 
and waiting period requirements of Section 7 A of the Clayton Act, 
commonly referred to as the Hart-Scott-Rodino ("HSR") Act, 15 
U.S.C. 18a, to protect the public interest in effective merger law 
enforcement. 10 The Commission announced that it will "henceforth 

6 p . . 1 etition at . 
7 !d. 
8 

Goodrich's ongoing order obligations, including supply agreements with. Westlake entered 
pursuant to the order, continue in effect for a period of ten years from the date of divestiture to 
Westlake. · 

9 
Geon may be a successor, or may in the future become a successor, to other ongoing obligations 

under the order. 
10 

Prior Approval Policy Statement at 2. 
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rely on the HSR process as its principal means of learning about and 
reviewing mergers by companies as to which the Commission had 
previously found a reason to believe that the companies had engaged 
or attempted to engage in an illegal merger." As a general matter, 
"Commission orders in such cases will not include prior approval or 
prior notification requirements." 11 

Narrow prior approval or prior notification requirements may be 
appropriate in certain limited circumstances. The Commission said in 
its Prior Approval Policy Statement that "a narrow prior approval 
provision may be used where there is a credible risk that a company 
that engaged or attempted to engage in an anticompetitive merger 
would, but for the provision, attempt the same or approximately the 
same merger." The Commission also said that "a narrow prior 
notification provision may be used where there is a credible risk that 
a company that engaged or attempted to engage in an anticompetitive 
merger would, but for an order, engage in an otherwise unreportable 
anticompetitive merger." 12 The need for a prior notification 
requirement will depend on circumstances such as the structural 
characteristics of the relevant markets, the size and other 
characteristics of the market participants, and other relevant factors. 

The Commission also announced, in its Prior Approval Policy 
Statement, its intention "to initiate a process for reviewing the 
retention or modification of these existing requirements" and invited 
respondents subject to such requirements "to submit a request to 
reopen the order." 13 The Commission determined that, "when a 
petition is filed to reopen and modify an order pursuant to ... [the 
Prior Approval Policy Statement], the Commission will apply a 
rebuttable presumption that the public interest requires reopening of 
the order and modification of the prior approval requirement 
consistent with the policy announced" in the Statement.14 

The presumption is that setting aside the general prior approval 
requirement in this order is in the public interest. No facts have been 
presented that overcome this presumption, and nothing in the record, 

I lid. 
12 

!d. at 3. 
13 

!d. at 4. 
14 Id. 
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including the complaint and order, suggests that the exceptions 
described in the Prior Approval Policy Statement ai-e warranted. 15 

The Commission has therefore determined to reopen the proceeding 
in Docket No. 9159 and modify the order to set aside the prior 
approval requirement set forth in paragraph IX. 16 

Accordingly, It is hereby ordered, That this matter be, and ·it 
hereby is, reopened; 

It is further ordered, That the Commission's ord.er issued on July 
18, 1989, be, and it hereby is, modified, as of the effective date of this 
order, to set aside paragraph IX of the order. 

15 I . p . . G n tts etttton, eon states: 
The industry covered by the order-- the production and sale ofVCM --is at least national in scope and 
manufacturing facilities are expensive to acquire. It is unlikely that the acquisition of any 
competitively significant VCM plant in the United States could be completed without the parties first 
filing an HSR Form. Petition at 2. 

16 
This modification applies both to respondent Goodrich and to successor Geon. 
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IN THE MATTER OF 

NGC CORPORATION 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

-
Docket C-3697. Complaint, Dec. 12, 1996--Decision, Dec. 12, 1996 

This consent order permits, among other things, NGC Corporation ("NGC"), a 
Texas-based corporation, to acquire certain natural gas transportation and 
processing assets from Chevron Corporation, and requires NGC to divest the 
Mont Belvieu I plant to a Commission-approved buyer. If the transaction is 
not completed as specified, the consent order requires the respondent to agree 
to a Commission- appointed trustee. 

Appearances 

For the Commission: Arthur Nolan, Phillip Broyles and William 
Baer. 

For the respondent: Alex Kogan, Akin, Gump, Strauss, Hauer & 
. Feld, Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
("FTC Act"), and by virtue of the authority vested in it by said Act, 
the Federal Trade Co~ission ("Commission"), having reason to 
believe that respondent NGC Corporation ("NGC"), a corporation 
subject to the jurisdiction of the Commission, has entered into an 
agreement to acquire certain assets of Chevron U.S.A. Inc. ("Chevron 
USA"), a wholly-owned subsidiary of Chevron ·corporation 
("Chevron"), a corporation subject to the jurisdiction of the 
Commission, in· violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 ofthe FTC Act, as ainended, 
15 U.S.C. 45, and that a proceeding in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges as 
follows: · · 
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DEFINITIONS 

PARAGRAPH 1. For purposes of this complaint: 

"Natural gas liquids" means.hydrocarbon.compounds produced · 
when natural gas (methane) is purified, with molecules containing 
two to five or more carbon atoms, whether commingled as raw mix 
from gas processing plants or fractionated into individual 
specification products. Natural gas liquids specification products are 
ultimately used in the manufacture.of petrochemicals, in the refining 
of gasoline, and as bottled £Vel, ~ong others uses . . 

"Fractionation" means separating raw mix natural gas liquids into 
natural gas liquids specification products such as ethane or ethane
proparte, propane, iso-butane, normal-butane, and natural gasoline via 
a series of distillation processes. 

THE RESPONDENT 

PAR. 2. Respondent NGC is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, · with 'its office and ·principal place of business at 13430 
Northwest Freeway, Suite 1200, Houston, Texas. 

PAR. 3. Respondent NGC is, and at all times relevant herein has 
been, engaged in commerce, as "commerce" is defined in Section 1 
of the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation 
whose business is in or affects commerce, as "commerce'' is defined 
in Section 4 of the FTC Act, as amended, 15 U.S.C. 44. 

THE ACQUISITION 

PAR. 4. Chevron Corporation is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Dela~are, with its office and principal place of business at 575 
Market Street, San Francisco, California. · 

' ' . - . 

PAR. 5. Chevron U.S.A. Inc.js a corporation organized, existing, 
and do.ing business under and by virtue of the laws of the State of 
Dela~are, 'Yith its office and principal place of business at 575 
Market Street, San Francisco, California. 

PAR. 6. Chevron and Chevron USA are, and at all times relevant · 
herein have been, engaged in commerce, as "commerce" is defined in 
Secti_<?n 1 of the Clayton Act, as amended, 15 U.S.C. 12, and are 
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corporations whose businesses are in or affect commerce, as 
"commerce" is defined in Section 4 of the FTC Act, as amended, 15 
u.s.c. 44. 

PAR. 7. Respondent NGC entered into an agreement with 
Chevron USA, dated May 22, 1996, to acquire certain assets of 
Chevron USA in exchange for a 28% ownership interest in NGC 
along with $300 million in cash and debt assumption. The assets to 
be acquired include natural gas and natural gas liquids processing 
facilities, transportation and terminaling assets, the fractionation 
facility at Mont Belvieu, Texas and associated underground storage, 
and gas marketing and sales contracts. 

THE RELEVANT MARKET 

PAR. 8. The relevant line of commerce in which to analyze the 
effects of the acquisition described herein is the fractionation of 
natural gas liquids. 

PAR. 9. The relevant section of the country in which to analyze 
the effects of the acquisition is the vicinity of Mont Belvieu, Texas. 
Mont Belvieu offers extensive storage facilities, unmatched pipeline 
connections for raw mix and specification products, and numerous 
specification products buyers. As a result, Mont Belvieu is the U.S. 
hub for fractionation of raw mix natural gas liquids. And it is the 
nation's premier marketplace for sales of fractionated specification 
products. Producers of raw mix natural gas liquids throughout much 
of Texas, New Mexico, western Wyoming, and western Colorado 
have no good alternative to Mont Belvieu for their fractionation 
needs. 

PAR. 10. The relevant line of commerce is highly concentrated 
in the relevant section of the country whether measured by 
Herfindahl-Hirschmann Indices or two-firm and four-firm 
concentration ratios. 

PAR. 11. NGC is an actual and potential competitor of Chevron 
in the relevant line of commerce in the relevant section of the 
country. NGC would, after the acquisition, have the largest market 
share in the relevant line of commerce throughout the relevant section 
of the country. NGC would, after the acquisition of Chevron's 
fractionator, control three of the four fractionators at Mont Belvieu. 
NGC's control would extend over approximately 70 percent of the 
current fractionating capacity at Mont Belvieu. 
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PAR. 12. Entry into the relevant line of commerce is difficult and 
would not be timely, likely or sufficient to prevent anticompetitive 
effects in the relevant section of the country. 

EFFECTS OF THE ACQUISITION 

PAR. 13. The effects of the acquisition, if consummated, may be 
substantially to lessen competition or to tend to create a monopoly in 
the relevant line of commerce in the relevant section of the country 
in violation of Section 7 ofthe Clayton Act, as amended, 15 U.S.C. 
18, and Section 5 of the FTC Act, as amended, 15 U.S.C. 45, in the 
following ways,_ among others: 

a. By eliminating actual and potential competition between NGC 
and Chevron to provide fractionation services to producers of natural 
gas liquids, . 

b. By increasing the likelihood that NGC will unilaterally exercise 
market power, and 

c. By increasing the likelihood of, or facilitat~ng, collusive or 
coordinated interaction, 

each of which increases the likelihood that the prices of fractionation 
services will increase in the relevant section of the country. 

VIOLATIONS CHARGED 

PAR. 14. The acquisition agreement described in paragraph seven 
violates Section 5 of the FTC Act, as amended, 15 U.S.C. 45 . 

. PAR. 15. The proposed acquisition described in paragraph seven, 
would, if consummated, violate · Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended, 
15 u.s.c. 45, 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of the proposed acquisition by respondent of certain assets and 
businesses of Chevron Corporation ("Chevron"), and the respondent 
having been furnished thereafter with a copy of a draft of complaint 
that the Bureau of Competition presented to the Commission for its 
consideration and which, if issued by the Commission, would charge 
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respondent with violations of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45; and 

Respondent, its attorneys, and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by respondent of all the jurisdictional facts set forth in the 
aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by resp<;mdent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure described in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

. 1. Respondent NGC is a corporation organized, existing and 
doing business under and by virtue of the laws of the state of 
Delaware, with its office and principal place of business located at 
13430 Northwest Freeway, Suite 1200, Houston, Texas. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Combination" means the transactions contemplated by the 
Combination Agreement and Plan of Merger, dated as of May 22, 
1996, among NGC Corporation, Chevron U.S.A. Inc., and Midstream 
Combination Corp. 
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B. "Commercial operator" means the person or entity with the 
legal authority to enter into contracts on behalf of a fractionation 
facility to provide third parties with the service of fractionation for a 
fee and to set. the prices offered to third parties for such service. 

C. "Facility operator" means any person or ep.tity with the legal 
authority to engage in any activity involved in the routine 

-management, ~upervision or operation of a fractionation facility, 
including, but not limited to: the receipt, measurement, handling and 
storage of raw natural gas liquids delivered to the fractionation 
facility; the maintenance, repair and operation of any equipment, 
machinery or other assets used in the course of the operation of the 
fractionation facility; the handling, storage and movement of 
specification products produced at the fractionation facility prior to 
receipt by a third party; the purchase and use of material and supplies 
in connection with the operation, maintenance and repair of the 
fractionation facility; the provision of accounting, billing and 
scheduling functions necessary for the processing of transactions with 
fractionation customers; the provision of engineering services 
necessary for operation of the fractionation facility; preparation and 
submission of any necessary reports to governmental authorities; the 
procurement of any necessary licenses and permits on behalf of the 
fractionation facility; the purchase of services necessary for the 
fractionation facility's operation; and the supervision of the 
implementation of any decision to expand or modify, repair or 
maintain the fractionation facility. 

D. "Fractionation" means the process of separating raw natural 
gas liquids into specification products. 

E. "Fractionation facility" means a facility that separates raw 
natural gas liquids into specification products. 

F. "GCF" means Gulf Coast Fractionators, a Texas general 
partnership. 

G. "GCF Expansion Project" means any current or future project 
involving an expenditure for equipment or other capital assets 
reasonably necessary to increase the capacity of the GCF 
fractionation facility beyond its effective capacity level at the time the 
expenditure is undertaken. 

H. "GCF Fractionation Facility" means the fractionation facility 
owned by GCF located at 1.5 miles west of Highway 146 on FM 
1942, Mont Belvieu, Chambers County, Texas. 

I. "GCF Partnership Agreement" means· the Amended and 
Restated Partnership Agreement between Trident NGL, Inc. and 
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Liquid Energy Corporation and Conoco Inc., effective December 1, 
1992. 

J. ''MB I" means Mont Belvieu I, a fractionation facility, 
originally constructed by Cities Service Company in 1970, located at 
9900 FM 1942, Mont Belvieu, Chambers County, Texas. 

K. "MB I Ownership Agreement" means the Agreement for the · 
Construction, Ownership and Operation of the Mont Belvieu I 
Fractionation Facility between Trident NGL, Inc. and Union Pacific 
Fuels, Inc., dated November 17, 1993, and any subsequent 
amendments thereof. 

L. "NGC" means NGC Corporation, its directors, officers, 
employees, agents and representatives, predecessors, successors and 
assigns; its subsidiaries; divisions, and groups and affiliates 
controlled by NGC, and the respective directors, officers, employees, 
agents, representatives, successors and assigns of each. 

M. "Property to be divested" means NGC's interest in (1) MB I; 
and (2) all assets, title, properties, interest, rights and privileges, of 
whatever nature, tangible and intangible, and other property of 
whatever description and location used in the business of MB I 
including, without limitation: . 

1. All buildings, machinery, fixtures, equipment, vehicles, 
pipelines, storage facilities, furniture, tools, supplies, spare parts and 
other tangible personal property located in Mont Belvieu, Texas; 

2. All rights, title and interest in and to real property located in 
Mont Belvieu, Texas, together with .appurtenances, licenses, and 
permits; 

3. All books, records and files; 
4. All rights under warranties and guarantees for equipment, 

express or implied; 
5. All technical information and drawings for equipment; 
6. All vendor lists, catalogs, sales promotion literature, and 

advertising materials; 
7. All inventory of finished goods, work in progress, raw 

materials and supplies; 
8. At the option of the acquirer all rights, title and interests in and 

to the contracts and leases entered into in the ordinary course of 
business with suppliers, measurement equipment operators, storage 
facility operators, transmission pipeline operators, fractionation 
~~stomers and personal property lessors and licensors, pertaining to 
the ·operation of MB I, provided that where third party consent is 
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required to complete the transfer described in this subparagraph, NGC 
shall use best efforts to obtain such third party's consent. 

N. "Specification products" mean ethane, propane, ethane
propane mix, iso-butane, normal-butane and natural gasoline. 

II. 

· It is further ordered, That: 

A. Within six ( 6) months after the signing of the agreement 
containing consent order, NGC shall divest, absolutely and in good 
faith, the property to be divested. The property to be divested shall 
be divested only to an acquirer or acquirers that receive the prior 
approval of the Commission, and only in a manner that receives the 
prior approval of the Commission. The purpose of the divestiture 
required by this order is to ensure the continued.operation ofMB lin 
the fractionation business in the same manner as conducted by MB I 
at the time of the proposed divestiture and to remedy the lessening of 
competition alleged in the Commission's complaint. 

B. Upon the signing of the agreement containing consent order, 
NGC shall immediately give the requisite six (6) month notice under 
the MB I Ownership Agreement of its intent to cease serving as the 
commercial and facility operator at MB I. Within thirty (30) days 
after the signing of the agreement containing consent order, NGC 
shall cease to serve as the commercial operator ofMB I, provided the 
other party to the MB I Ownership Agreement agrees to be installed 
as the commercial operator ofMB I by that date. In the event that the 
other party to the MB I Ownership Agreement has not elected to 
become the commercial operator within said thirty (30) day period, 
NGC may continue to serve as the commercial operator ofMB I, but 
shall do so: (i) under the provisions of paragraph 3 of the Hold 
Separate·Agreement ("Hold Separate"), attached hereto and made ·a 
part hereof as Appendix I; and (ii) only until the divestiture 
contemplated in paragraph II.A of this order is achieved, provided 
such divestiture occurs within the six-month period described therein. 
If such divestiture does not occur within said six-month period, NGC 
shall cease to serve as the commercial operator of MB I by the-date 
on which that six-month period expires and the provisions of 
paragraph III.C 9_fthis order shall apply. NGC may continue to serve 
as facility operator of MB I until the divestiture contemplated in 
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paragraph II.A of this order is achieved, provided such divestiture 
occurs within the six-month period described therein. If such 
divestiture does not occur within that six-month period, NGC.shall 
cease to serve as the facility operator of MB I by the date on which 
that six-month period expires and the provisions of paragraph III.C 
ofthis order shall apply. . ' 

C. NGC shall do nothing to prevent, impede or interfere with the 
person or e11:tity thf:it succeeds NGC as either t~e cpqunercial operator 
or the facility operator of MB I in undertaking reasonable eff<:>rts to 
offer employment to any NGC employees who . assist in the 
performance of an.y activiti~s that NGC engages in as the commercial 
operator or facility operator at MB I, respectively. 

D. Pending divestiture of the property to be divested, NGC shall 
take no action impairing the viability and marketability of tl)e 
property to be divested and shall not cause or permit the destruction, 
r~moval, or impairment of any assets or business of the property to be 
divested, except in the ordinary course of business and except .for 
ordinary wear and tear. 

E. NGC shall comply with the Agreement to Hold Separate 
attached to this order and made a.part hereof ("Hold Separate"). Said 
Hold Separate shall continue in effect until NGC has divested the 
property to be divested or until such other time as the Hold Separate 
provides. 

III. 

It is further ordered, That: 

. . 

. A. IfNGC has not divested, absolutely and in good faith and with 
· the Commission's ·.prior approval, the property to be divested as 
·required by paragraph II of this order within six (6) months after the 
signing of the agreement containing consent order, the Commission 
may appoint a trustee to divest the property to be divested. In the 
eveni the. Commission or the Attorney General bri11gs an action 
pursuant to Section 5 (l)of the Federal Trade Commission Act, or any 
other statute enforced by the Commission, NGC shall consent to the 
appointment of a trustee in such action. Neither the appointment of 
.a trustee nor a decision not to appoint a trustee under this paragraph 
shall preclude the Commission or the Attorney General from seeking 
civil penalties or any other relief available to it, including a 
court-appointed trustee, pursuant to Section 5(1) of the Federal Trade 
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Commission Act, or any other statute enforced by the Commission, 
for any failure by NGC to comply with this order. 

B. If a trustee is appointed by the Commissi<:m or a court pursuant 
to paragraph III. A of this order, NGC shall ·consent to the following 
terms and conditions regarding the trtistee's powers, authorities, 
duties and responsibilities: 

1. The Commission shall select the trustee, subject to the consent 
of NGC, which consent shall not be unreasonably withheld. The 
trustee shall be a person with experience and expertise in acquisitions 

· and divestitu:i-es. IfNGC has not qpposed, in writing, the selection of 
· any proposed trustee within ten (1 0) days after notice by the staff of 

the Commission to NGC of the identity of any proposed trustee, NGC 
shall be. deemed to have consented to the sele~tion of the proposed 
trustee. · 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the property to 
be divested. ' 

3. Within ten (10) days after appointment of the trustee, NGC 
~hall execute a trust agreemen·t that, subject to the prior approval of 
the Commission and, in the case of a court-appointed trustee, of the 
court, transfers to the trustee all rights and powers necessary to permit 
the trustee to effect the divestiture required by this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3 to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve-month period the trustee has submitted a plan of divestiture or 
believes that divestiture can be accomplished within a reasonable 
time, the divestiture period may be extended by the Commission, or 

· in '.the case of a court-appointed ·'trustee, by the court-; provided, 
however, that the Commission may extend the divestiture period only 
two (2) tiines. 

5. NGC shall provide the trustee with full and complete access to 
the personnel, books, records arid facilities relating to the property to 

"be divested, or any other relevant information, as the trustee may 
request. 'NGC shall develop such financial or other information as 

· such trustee may request and shall cooperate with the trustee. NGC 
shall take no· action to interfere with or impede . the trustee's 
accomplishment of the divestiture. AJ!y delays in divestiture caused 

. by NGC shall extend the time for divestiture under this paragraph in 
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an amount equal to the delay, as determined by the Commission or 
for a court-appointed trustee, the court. 

6. The trustee shall make reasonable efforts to negotiate the most 
favorable price and terms available in each contract that is submitted 
to the Commission, subject to NGC's absolute and unconditional 
obligation to divest at no minimum price. The divestiture shall be 
made in the manner and to the acquirer or acquirers a~ set out in 
paragraph II of this order; provided, however, if the trustee receives 
bona fide offers from more than one acquiring entity, and if the 
Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities 
selected by NGC from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense ofNGC, on such reasonable and customary terms 
and conditions as the Commission or the court may set. The trustee 
shall have authority to employ, at the cost and expense ofNGC, such 
consultants, ~ccountants, attorneys, investment bankers, business 
brokers, appraisers, and other representatives and assistants as are 
reasonab,ly necessary to · carry out the trustee's duties and 
responsibilities. The trustee shall account for all monies derived from 
the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction ofNGC 
and the trustee's power shall be terminated. ·The trustee's 
compensation shall be based at least in a significant part on a 
commission arrangement contingent on the trustee's divesting the 
property to be divested. 

8. NGC shall indemnify the trustee and hold the trustee harmless 
against any losses, claims, damages, liabilities, or expenses arising 
out of, or in connection with, the performance of the trustee's duties, 
including all reasonable fees of counsel and other expenses incurred 
in connection with the preparation for, or defense of any claim, 
whether or not resulting. in any liability, except to the extent that such 
liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

9. If the trustee ceases t~ act or fails to act diligently, a substitute 
trustee shall be · appointed in the same manner as provided in 
paragraph liLA of this· order. 
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10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as· may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11 . The trustee shall have no obligation or authority to operate or 
maintain the property to be divested. 

12. The trustee shall report in writing to NGC and to the 
Commission every sixty ( 60) days concemi~g the trustee's efforts to 
accomplish divestiture. 

C. IfNGC has not divested, absolutely and in good faith and with 
the Commission's prior approval, the property to be divested as 
required by paragraph II of this order within six ( 6) months after the 

. signing of the agreement containing consent order, NGC shall, by 
such date: (i) cease ·to serve as the commercial operator of MB I 
(assuming NGC is then serving as commercial operator under the 
provisions of paragraph three of the Hold Separate); (ii) cease to 
serve as the facility operator of MB I; and (iii) · take all necessary 
~teps under the MB I Ownership Agreement to install the other party 
to said Ownership Agreement as the commercial operator and the 
facility operator ofMB I. 

IV. 

It is further ordered, That: 

A. Upon the signing of the agreement containing consent order, 
NGC shall immediately give the requisite six ( 6) month notice under 
the GCF Partnership Agreement of its intent to cease serving as the 
commercial and facility operator at GCF. Within thirty (30) days after 
the signing of the agreement containing consent order, NGC shall 
cease to serve as the commercial operator of GCF, provided a 
replacement agrees to be installed as the commercial operator of GCF 
by that date. Within one hundred and twenty (120) days after the 
signing of the agreement containing consent order, NGC shall cease 
to serve as the facility operator of GCF, provided a replacement 
agrees to be installed as the facility operator of GCF by that date. In 
the event that a replacement has not elected to assume the activities 
of the commercial operator ofGCF within the thirty (30) day period 
provided or that a replacement has not elected to assume the activities 
of the facility operator of GCF within the one htindred and tw-enty 
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(120) day period provided, then the provisions of paragraph four of 
the Hold Separate shall apply, but only until six (6) months after the 
signing of the agreement containing consent order. NGC shall, by the 
end of said six ( 6) month period: (i) cease to serve as the commercial 
operator of GCF (assuming NGC is then serving as commercial 
operator under the provisions of paragraph four of the Hold Separate); 
(ii) cease to serve as the facility operator of GCF; and (iii) take all 
necessary steps under the GCF Partnership Agreement to install one 
of the other parties to said Partnership Agreement as the commercial 
operator and the facility operator of GCF. 

B. NGC shall do nothing to prevent, impede or interfere with the 
person or entity that succeeds NGC as either the commercial operator 
or the facility operator of GCF in undertaking reasonable efforts to 
offer employment to any NGC employees who assist in the 
performance of any activities that NGC engages in as the commercial 
operator or as the facility operator at GCF, respectively. 

C. In its capacity as a GCF partner, NGC shall sponsor and 
support an amendment to the GCF Partnership Agreement to allow 
any two partners (together holding at least a 50% ownership interest 
in GCF)to commit GCF to undertake a GCF Expansion Project, while 
providing that a partner may choose to limit its participation in the 
costs and benefits of such Project. Until such time as the GCF 
Partnership Agreement is so amended, NGC shall vote in favor of any 
GCF Expansion Project proposed by another GCF partner, and 
furthermore NGC shall take no action to prevent, block, delay or 
impede in any way any GCF Expansion Project, but rather shall 
provide all reasonable cooperation necessary to facilitate any such 
Project sought by other GCF partner or partners; provided however, 
that this provision does not obligate NGC to accept any financial 
burden or legal responsibility with respect to such GCF Expansion 
Project to the extent that such burden or responsibility is out of 
proportion to NGC's ownership interest in GCF. 

Except as permitted in the Hold Separate, NGC shall not 
participate in any matter or negotiations pertaining to fractionation 
fees or other terms pursuant to which customers other them. NGC 
obtain fractionation services at GCF. 

v. 

It is further ordered, That, for a period often (10) years from the 
.date this order becomes final, NGC shall not, without providing 
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advance written notification to the Commission, directly or indirectly, 
through subsidiaries, partnerships, or otherwise: (i) acquire any stock, 
share capital, equity, or other interest in any concern, corporate or 
non-corporate, engaged at the time of such acquisition, or within the 
two years preceding such acquisition, in the fractionation business 
within ten (1 0) miles of Mont Belvieu, Texas, or (ii) become the 
commercial operator or facility operator of any fractionation facility 
within ten (1 0) miles of Mont Belvieu, Texas, other than the 
fractionation facility currently operated by Chevron U.S.A. Inc. Said 
notification shall be given on the Notification and Report Form set 
forth in the Appendix to Part 803 of Title 16 of the Code of Federal 
Regulations as amended (hereinafter referred to as "the Notification"), 
and shall be prepared and transmitted in accordance with the 
requirements of that part, except that: no filing fee will be required 
for any such notification, notification shall be filed with the Office of 
the Secretary of the Connnission, notification need not be made to the 
United States Department of Justice, and notification is required only 
of NGC and not of any other party to the transaction. NGC . shall 
provide the Notification to the Commission at least thirty (30) days 
prior to acquiring any such interest (hereinafter referred to as the 

· "first waiting period"). · If, within the first waiting period, 
representatives of the Commission make a written request for 
additional information, NGC shall not consummate the acquisition 
until twenty (20) days after substantially complying with such request 
for additional information. Early termination of the waiting periods 
in this paragraph may be requested and, where appropriate, granted 
by letter from the Commission's Bureau of Competition. 

Provided, however, that prior notification shall not be required by 
this paragraph V of this order for: 

A. The construction or development by NGC of a new 
fractionation facility or the installation of NGC as the commercial 
operator or facility operator of any such facility; or 

B. The expansion or enhancement of an existing fractionation 
facility owned by NGC in whole or in part; or 

C. Any transaction for which notification is required to be made, 
and has been made, pursuant to Section 7 A of the Clayton Act, 15 
U.S.C. 18a. . 
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VI. 

It is further ordered, That: 

A. Within sixty (60) days after the date the agreement containing 
consent order is signed and every sixty (60) days thereafter until NGC 
has fully complied with the provisions of paragraphs II or III of this 
order, NGC shall submit to the Commission a verified written report 
setting forth in detail the manner and form in which it intends to 
comply, is complying, and has complied with paragraphs II and lll of 
this order. NGC shall include in its compliance reports, among other 
things that are required from time to time, a full description of the 
efforts being made to comply with paragraphs II and ill of the order, 
including a description of all substantive contacts or negotiations for 
the divestiture and the identity of all parties contacted. NGC shall 
include in its compliance reports, subject to any legally recognized 
privilege, copies of all written communications to and from such 
parties, all internal memoranda, and all reports and recommendations 
concerning divestiture. · 

B. One (1) year from the date this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
becomes fmal, and at other times as the Commission may require, 
·NGC shall file a verified written report with the Commission setting 
forth in detail the manner and form in which it has complied and is 
complying with paragraphs IV and V of this order. Such reports shall 
include, but not be limited to, a listing by name and location of all 
fractionation facilities in Mont Belvieu, Texas, in which NGC has 
any ownership interest, including but not limited to ownership 
interest obtained due to default, foreclosure proceedings or purchases 
in foreclosure, made by NGC during the twelve (12) mon~hs 
preceding the date of the report. 

VII. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, NGC shall notify the Commission at 
least thirty (30) days prior to any proposed change in its organization 
that may affect compliance obligations U:nder this order, such as 
dissolution, assignment or sale resulting in the emergence of a 
successor, or the· creation or dissolution of subsidiaries, or any other 
change that may affect compliance obligations under this order. 
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VIII. 

It is further ordered, That, for the purjJose of determining or 
securing compliance with this order, subject to any legally recognized 
privilege, upon written request with reasonable notice to NGC made 
to its principal officer, NGC shall permit any duly authorized 
representative or representatives of the Commission: 

A. Access, during the office hours ofNGC and in the presence of 
counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the 
possession or under the control of NGC relating to any matters 
contained in this order; and 

B. Upon five (5) days' notice to NGC and without restraint or 
interference therefrom, to interview officers or employees of NGC, 
who may have counsel present, regarding such matters. 

IX. 

It is further ordered, That this order shall terminate on December 
12, 2016. 

APPENDIX! 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate ("Hold Separate") is by and 
between NGC Corporation ("NGC"), a corporation organized and 
existing under the laws of the state of Delaware, with its office and 
principal place of business located at 13430 Northwest Freeway, 
Suite 1200, Houston, Texas, and the Federal Trade Commission (the 
"Commission"), an independent agency of the United States 
Government, established under the Federal Trade Commission Act of 
1914, as amended, 15 U.S.C. 41, et seq. (collectively, the "Parties"). 

PREMISES 

Whereas, on or about May 22, 1996, NGC entered into a 
Combination Agreement and Plan of Merger with Chevron U.S.A. 
Inc., a subsidiary of Chevron Corporation ·("Chevron"), and 
Midstream Combination Corp., which contemplates certain 
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transactions (hereinafter, such transactions collectively referred to as 
"the Proposed Combination"); and 

Whereas, NGC and Chevron both operate fractionation facilities 
in Mont Belvieu, Texas; and 

Whereas, the Commission is now investigating the Pr~posed 
Combination to determine whether it would violate any of the statutes 
enforced by the Commission; and 

Whereas, if the Commission accepts the Agreement <:;ontaining 
Consent Order ("Consent Agreement"), the Commission must place 
the Consent Agreement on the public record for public comment for 
a period of at least sixty (60) days and may subsequently withdraw 
such acceptance pursuant to the provisions of Section 2.34 of the 
Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached preserving competition during the period ·prior to the 
final issuance of the Consent Agreement by the Commission (after 
the 60-day public notice periqd), there may be interim competitive 
harm, and relief resulting from a proceeding challenging the legality 
of the Proposed Combination might not be possible, or might be less 
than an effective remedy; and 

Whereas, the Commission is concerned that if the Proposed 
Combination is consummated, ~t will be necessary to preserve the 
Commission's ability to require the divestiture of the. I_Jroperties to be 
Divested as described in paragraph I of the Consent Order and the 
Coinrnission's right to seek to restore the . NGC and Chevron 
fractionation businesses· at Mont Belvieu, Texas as independent, 
viable competitors; and · -

Whereas, the purpose of this Hold Separate and the Consent 
Agreement is to: 

(i) Preserve the -property to be divested as a viable independent 
business pending its divestiture as a viable and ongoing enterprise; 

(ii) Remedy any anticompetitive effects of the Proposed 
Combination; and 

(iii) Preserve the property to be divested as an ongoing, 
competitive entity engaged in the same business in which it is 
presently employed until divestiture is achieved; and 

Whereas, NGC's entering into this Hold Separate shall in no way 
be construed as an admission by NGC that the Proposed Combination 
constitutes a violation of any_ statute; and 
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Whereas, NGC understands that no act or transaction 
contemplated by this Hold Separate shall be deemed immune"' or 
exempt from the provisions of the antitrust laws or the Federal Trade 
Commission Act by reason of anything contained in this Agreement. 

Now, therefore, the parties agree, upon the understanding that the 
Commission has not yet determined whether the Proposed 
Combination will be challenged, and in consideration of the 
Commission's agreement that, at the time it accepts the Consent 
Agreement for public comment it will grant early termination of the 

·Hart-Scott-Rodino waiting periods for any transactions that are part 
of the Proposed Combination and are subject to any Hart-Scott
Rodino waiting period that has not yet expired, and unless the 
Cominission determines to reject the Consent Agreement, it will not 
seek further relief from NGC with respect to the Proposed 
Combination, except that the Commission may exercise any and all 
rights .to enforce this Hold Separate, the Consent Agreement to which 
it is annexed and made a part thereof, and the order contained therein, 
once it becomes fmal, and in the event that the required divestiture is 
not accomplished, to seek divestiture of the property to be divested, 
and other relief, as follows: 

1. NGC agrees to execute and be bound by the Consent 
/ 

Agreement; · 
2. NGC agrees that from the date of its signing of the Consent 

Agreement until the earliest of the dates listed in subparagraphs 2.a -
2.c, it will comply with the provisions of paragraphs 3, 4, 5 and 6 of 
this Hold Separate: 

a. Three business days . after the Commission withdraws its 
acceptance of the Consent Agreement pursuant to the provisions of 
Section 2.34 of the Commission's Rules; 

b. 120 days after publication in the Federal Register of the 
Consent Agreement, unless by that date the Commission has finally 

- accepted such Agreement; 
c. The day after the divestitures required by the Consent 

Agreement have been completed. 

3. With respect to the fractionation facility located in the city of 
Mont Belvieu, Chambers County, Texas, partially owned by NGC 
and known as Mont Belvieu I ("MB 1"), NGC agrees to cease serving 
as the commercial operator within thirty days (30) after signing the 
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Consent Agreement, provided that the other party to the MB I 
Ownership Agreement agrees to be installed as the commercial 
operator of118 I by that date. In the event that the other party to the 
MB I · Ownership Agreement has not elected to become the 
Commercial Operator within said thirty (30) day period, NGC will 
hold its interests in the assets and business of118 I separate and apart 
on the following terms and conditions: 

a. NGC's rights, obligations and duties as the commercial operator 
of118 I shall be exclusively administered by David Rook. All NGC 
employees who are necessary to perform, or in any way assist in the 
performance of, any of the activities of the commercial operator of 
MB I shall report to Mr. Rook, and NGC shall provide the 
Commission with a list of all such employees, together with a full 
description of the assigned duties of each listed employee and an 
explanation of how such duties are necessary for the eff~ctive 

functioning of the commercial operator of 118 I, which list shall be 
. updated whenever its membership or any member's assigned duties 

change. NGC shall have no authority to remove Mr. Rook or any 
other NGC employee thus assigned to report to him, except for cause. 

b. Except as provided by this Hold Separate, neither Mr. Rook nor 
any employee ofNGC named in the list required in paragraph 3.a 
above shall disclose any confidential information concerning MB I to 
an NGC employee not named on any such list or use confidential 
information for any purpose other than in the performance of that 
employee's assigned duties enumerated in the list required in 
paragraph 3.a. above. Said employees shall enter a confidentiality 
agreement prohibiting disclosure of confidential information. Neither 
Mr. Rook nor any NGC employee assigned to report to him pursuant 
to this Hold Separate shall participate in any business decision or 
attempt to influence any such decision involving any other 
fractionation facility in which NGC has an interest. Neither Mr. Rook 
or any NGC employees assigned to report to him pursuant to this 
Hold Separate shall have access to any confidential information 
concerning any other fractionation facility in which NGC has an 
interest. Meetings of the ·MB I Management Committee during the 
term of this Hold Separate shall be stenographically transcribed and 
the transcripts retained for two (2) years after the termination of this 
Hold Separate; and 

c . NGC shall do nothing to prevent, impede or interfere with the 
person or entity that succeeds NGC as either the commercial operator 
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or the facility operator ofMB I in undertaking reasonable efforts to 
offer employment to any NGC employees who assist in the 
performance of any activities that NGC engages in as the commercial 
operator at MB I or as the facility operator at MB I, respectively. 

4. With respect to the fractionation facility located in the city of 
¥ont Belvieu, Chambers County, Texas, and owned by a partnership 
known as Gulf Coast Fractionators C'GCF") in which NGC is a 
partner, NGC agrees to cease serving as the commercial operator 
within thirty days(30) aft~r signing the Consent Agreement, provided 
a replacement agrees to be installed as the commercial operator of 
GCF by that date. Within one hundred and twenty (120) days after the 
signing of the Consent Agr~ement, NGC shall cease to serve as the 
facility operator of GCF, provided a replacement agrees to be 
installed as the facility operator of GCF by that date. In the event that 
a replacement has not elected to assume the activities of the 
commercial operator of GCF within the thirty (30) day period 

· provided or that a replacement has not elected to assume the activities 
of the facility operator of GCF within the one hundred and twenty 
(120) day period provided, NGC will hold its interests in the assets 
and business of GCF separate and apart on the following terms and 
conditions: 

a. NGC's rights, obligations and duties as the commercial operator 
of GCF, in the first instance, and as the facility operator of GCF, in 
the second instance, shall ·be exclusively administered by an NGC 
designee. In either instance, all NGC employees who are necessary 
to perform, or in any way assist in the performance of, any of the 
activities being administered by said designee shall report to said 
NGC designee, and NGC shall provide the Commission with a list of 
all such employees, together with a full description of the assigned 
duties of each listed employee and an explanation of how such duties 
are necessary for the effective functioning of, in the first instance, the 
commercial operator _of GCF, and in the second instance; the facility 
operator of GCF, which list shall be updated whenever its 
membership or any member's assigned duties changes. NGC shall 
have no authority to remove its designee or any other NGC employee 
thus assigned to report to said designee, except for cause. 

b. Except as provided by this Hold Separate, neither the NGC 
designee to be identified pursuant to paragraph 4.a above nor any 
employee ofNGC named in the list required by paragraph 4.a above 
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shall disclose any confidential information concerning GCF to an 
NGC employee not named on any such list or use confidential 
information for any pUI])ose other than in the performance of that 
employee's assigned duties enumerated in the list required in 
paragraph 4.a above. Said employees shall enter a confidentiality 
agreement prohibiting disclosure of confidential information. Neither 
the NGC designee nor arty NGC employee assigned to report to this 
individual pursuant to this Hold Separate shall partiCipate in any 
business decision or attempt to influence any such decision involving 
any other fractionation facility in which NGC has an interest. Neither 
the NGC designee nor any NGC employees assigned to report to him 
pursuant to this Hold Separate shall have access to any confidential 
information concerning any other fractionation facility in which NGC 
has an interest. Meetings of$e GCF Management Committee during 
the term of this Hold Separate shall be stenographically transcribed 
and the transcripts retained for two (2) years after the termination of 
this Hold Separate. 

5. With respect to GCF, NGC further agrees: 

a. To do nothing to prevent, impede or interfere with the person 
or entity that succeeds NGC as either the commercial operator or the 
facility operator of GCF in undertaking reasonable efforts to offer 
employment to any NGC employees who assist in the performance 
of any activities that NGC engages in as the commercial operator at 
GCF or as the facility operator at GCF, respectjvely; and 

b. In its capacity as. a GCF partner, NGC shall sponsor and 
support an amendment to the GCF Partnership Agreement to allow 
any two partners (together holding at least a 50% ownership interest 
in GCF) to commit GCF to undertake a GCF Expansion Project, 
while providing that a partner may choose to liinit its participation in 
the .costs and benefits of such Project. Until such time as the GCF 
Partnership Agreement is so amended, NGC shall vote in favor of any 
GCF Expansion Project proposed by another GCF partner, and 
furthermore NGC shall take no action to prevent, block, delay or 
impede in any way any GCF Expansion Project, but rather shall 
provide all reasonable cooperation necessary to facilitate any such 
Project-sought by other GCF partner or partners, provided however, 
that this provision does not obligate NGC to accept any financial 
burden or legal responsibility with respect to such GCF Expansion 
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Project to the extent that such burden or responsibility is out of 
proportion to NGC's ownership interest in GCF; and 

c. Except as permitted in this Hold Separate, NGC shall not 
participate in any matter or negotiations pertaining to fractionation 
fees or other terms pursuant to which customers other than-N<JC" 
obtain fractionation services at GCF. 

6. From the date of the signing of the Consent Agreement, NGC 
shall take no action impairing the viability and marketability of the 
Property to be Divested and shall not c_ause or permit the destruction, 
removal, or impairment of any asE;ets or business of the property to be 
divested, except in .the ordinary course of business and except for 
ordinary wear and tear. From the date of the signing of the Consent 
Agreement, NGC shall take no action that would in any manner 
impair, impede or restrict its ability to comply with any provisions of 
the Consent Agreement. · 

7. NGC waives all rights to contest the validity of this Hold 
Separate. · 

8. For the purpose of determining or securing compliance with 
this Hold Separate, subject to any legally recognized privilege, and 
upon written request with reasonable notice to NGC made to its 
principal office, NGC shall permit any duly authorized representative 
or representatives of the Commission: 

a. Access, during the office_hours ofNGC and in the presence of 
counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, and other records and documents in the 
possession or under the control ofNGC relating to compliance with 
this Hold Separate; and · · 

b. Upon five (5) days' notice to NGC and without restraint or 
interference from it but in the presence of its counsel, to interview 
officers or employees of it regarding any such matters. . 

9. Should the Federal Trade Commission seek in any-proceeding 
to compel NGC to divest itself of the propet:ty to be divested under 
the Consent Agreement, or any other assets that it may hold, or·to 
seek any other injunctive or equitable relief, NGC shall not raise any 
objection based upon the expiration of the applicable 
Hart-Scott-Rodino Antitrust Improvements Act waiting period or the 
fact that the Commission has permitted the Proposed Combination. 
NGC also waive~ _ all rights to contest the validity of this Hold 
Separate. 
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10. This Hold Separate shall be binding upon NGC upon the 
signing of the Consent Agreement. NGC agrees that should it violate 
any of the provisions of this Hold Separate, it is subject to the 
payment of up to ten thousand dollars ($1 0,000) for each such 
violation. NGC also agrees that the violation of any of the provisions 
of this Hold Separate may subject NGC to such other and further 
equitable relief as a United States _district court may deem appropriate 
to grant. 
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IN THE MA TIER OF 

BUDGET MARKETING, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE 
ELECTRONIC FUND TRANSFER ACT, REGULATION E AND 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3698. Complaint, Dec. 13, 1996--Decision, Dec. 13, 1996 

This consent order prohibits, among other things, an Iowa-based telemarketer of. 
magazine subscriptions and 11 of its dealers from misrepresenting either that 
they are selling magazines or the cost and conditions of the subscriptions they 
are selling. The consent order also prohibits the respondents from: threatening 
and harassing consumers in order to collect payments; failing to honor offers 
that allow cancellation; and violating the Electronic Fund Transfer Act. 

Appearances 

For the Commission: Joseph J. Koman. 
For the respondents: John R. Mackaman, Dickinson, Mackaman, 

Tyler & Hagen, Des Moines. IA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commis~ion Act, 
the Electronic Fund Transfer Act and Regulation E, its implementing 
Regulation, and by virtue of the authority vested in it by said Acts, 
the Federal Trade Commission, having reason to believe that Budget 
Marketing, Inc., a corporation, and Charles A. Eagle, indjvidually; 
Dennis H. Gougion, individually; Dale T. Lenard, individually, and 
who has done business as Mega-Magazine Service, Colorado Dawn, 
and key Concept; Charles P. Donly, individually, and doing business 
as Budget Renewal Service; Roy Golden, individually, and doing 
business as American Marketing Service; Dave Keown, individually, 
and who has done business as Publishers Marketing; Richard_ 
Prochnow, individually, and doing business as Direct Sales 
International; John Harrison, individually, and who has done business 
as a telemarketer of magazine subscriptions; Dale Branson, 
individually, and doing business as Leisuer Day Marketing; Steven 
Johnson, individually, .and who has done business as a telemarketer 
of magazine subscriptions; and William J. Stemple, Sr., individually, 
and doing business as Budget Marketing of Virginia; hereinafter 
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sometimes referred to as respondents, have violated the provisions of 
said Acts, and it appearing to he Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH ! .'Respondent Budget Marketing, Inc., hereinafter 
Budget Marketing, is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Iowa, with its 
office and principal place of business located at 1171 Seventh 
A venue, in the city of Des Moines, State of Iowa. 

Respondents Charles A. Eagle and Dennis H. Gougion have 
formulated, directed and controlled the acts and practices of said 
corporate respondent, including the acts and practices hereinafter set 
forth. Messrs. Eagle and Gougion's office and principal place of 
business are the same as that of respondent Budget Marketing. 

Budget Marketing is engaged in the sale, by subscription, of 
magazines and other publications, throughout the United States, 
through its own representatives and its franchises, dealer and 
independent contractor activities. 
. PAR. 2. Respondents Dale T. Lenard, individually, and who has 

done business as Mega-Magazine Service, Colorado Dawn, and key 
Concept, Colorado Springs, Colorado; Charles ' P. Donly, 
individually, and doing business as Budget Renewal Service, 
Minneapolis, Minnesota; Roy Golden, individually, and doing 
business as American Marketing Service, Des Moines, Iowa; Dave 
Keown, individually, and who has done business as Publishers 
Marketing, Arvada, Colorado; Richard Prochnow, individually; and 
doing business as Direct Sales International, Atlanta, Georgia; John 
Harrison, individually, and who has done business as a telemarketer 
of magazine subscriptions,· Buffalo, New York; Dale Branson, 
individually, and doing business as Leisure Day Marketing, Tampa, 
Florida; Steven Johnson, individually and who has done business as 
a telemarketer of magazine subscriptions, Des Moines, Iowa; and 
William J. Stemple, Sr., individually, and doing business as Budget 
Marketing of Virginia, Vir~nia Beach, Virginia, are engaged or have 
been engaged in the sale, by subscriptions, or magazines and other 
publications and services to the consuming public. 

The aforementioned respondents cooperate in carrying out the 
acts and practices hereinafter set forth. 

PAR. 3. Respondents are now· and have been engaged in the 
advertising, offering for sale, sale, or distribution -of magazines and 
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other publications and of merchandise and services relating to such 
products, as well as of subscriptions to purchase such products, and 
in the collection or attempted collection of allegedly delinquent 
accounts for subscription or other contracts, in or affecting 
commerce. 

The magazines and other publications which Budget Marketing, 
through its own representatives, as well as the above-na.rn,e_d 
franchisees, dealers or individual contractors, sells nationwide, 
pursuant to subscription sales contracts include those published by 
national publishers of business and professional magazines and 
consumer magazines. All such products, whether magazines, books 
or any other printed matter, will hereinafter be referred to as 
"publications." · 

Subscriptions sales are made to consumers or members of the 
general public, hereinafter sometimes referred to as "customers," 
"subscribers" or "purchasers," pursuant to contracts which generally 
run from two to five years and, depending upon the number and type 
of publications selected by the customer, vary in price from 
approximately $600 to $1,000. 
·· Budget Marketing's gross revenues derived from subscription 

sales of magazines and other publications through its own 
representatives, and its dealers, and independent contractors have 
averaged in excess of twenty (20) million dolhi.rs annually during the 
time· period covered by this complaint. 

PAR. 4. In the course and conduct of its business of selling 
publications pursuant to subscription contracts, as aforesaid, Budget 
Marketing has · entered into agreements with numerous individuals 
located throughout the United States, including the parties named 
individually herein. Said individuals, referred to by respondents as 
"franchisees," "dealers," or independent contractors, through 
personnel variously designed as "telemarketers," "verifiers," "sales 
personnel," "closers,'' "solicitors," or otherwise hereinafter referred 
to as "representatives" have induced substantial numbers of customers 
to subscribe to national publications so offered for sale. 

Respondents, through their said dealers and representatives, place 
into operation and, through various direct and indirect means and 
devices, control, direct, supervise, recommend and otherwise 
implement sales methods whereby mempers of the general public are 
contacted by mail (post cards) and telephone calls and are induced to 
enter into subscription agreements, which provide for the purchase of 
publications and payment therefor on an installment basis. Said 
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subscription contracts, among other things, make provisions for the 
listing of publications chosen by the purchaser; the period of delivery; 
and the terms and conditions for payment. Customers may pay for 
their subscriptions in monthly or bi-monthly installments via cash, 
credit card charge, or electronic fund transfer. This method of sale is 
referred to in the industry as "Paid-During-Service" (PDS). 

The subscription order is thereafter returned by the representative 
to the dealer for processing. The dealer in turn forwards the contract 
and various forms, reports and other documents to respondent Budget 
Marketing for further processing. 

Ultimately, the subscriber receives, if a monthly installment cash 
payment plan is selected, among other things, a book of coupons, 
prepared by respondent Budget Marketing, with instructions to detach 
and submit a single coupon with each monthly payment. Payments 
are made, as directed, either to the dealer or to the respondent Budget 
marketing depending upon whether or not the dealer is equipped to 
handle such deferred payments. If payment is made directly to 
Budget Marketing, it pays the dealer the amount due him or her, by 
credit or otherwise. If the dealer receives payment from the 
subscriber, he or she in tum remits to Budget Marketing the amount 
due it. In either event, respondent Budget Marketing receives and 
accepts the revenues from said sales of publications, either directly 
from the subscriber or indirectly from the dealer. 

In the manner aforesaid, respondent Budget Marketing, directly 
or indirectly controls, furnishes the means, instrumentalities, services 
and facilities for, approves and accepts the pecuniary and other 
benefits flowing from the acts, practices and policies hereinafter set 
forth, of its respective dealers and representatives, hereinafter 
collectively referred to as respondent representatives. 

The aforementioned respondents cooperate and act together in 
carrying out the acts and practices hereinafter set forth. 

PAR. 5. In the course and conduct of its subscription sales 
business, as aforesaid, respondent Budget Marketing causes, and.has 
caused said publications, when sold, to be shipped from their places 
of business or sources of supply by mail to purchasers thereof located 
in the same and various states of the United States other than the state 
of origination and has transmitted and received and caused to be 
transmitted and received in the course of selling, delivering, and 
collecting payment for . said publications among and between the 
several states of the United States, subscription orders, contracts, 
invoices, checks, collection notices. and various other kinds of - · 
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commercial paper and documents. Respondents. maintain, and at all 
times mentioned herein have maintained, a substantial course of 
business in such products and commercial intercourse in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 

PAR. 6. In the course and conduct of their business, as aforesaid, 
and for the purpose of inducing members of the general public to 
enter into subscription agreements, respondents, directly or through 
their representatives, utilize sales promotional materials or other 
means and instrumentalities furnished, approved or ratified by 
respondent Budget Marketing. In conjunction therewith, they have 
made certain oral and written statements · and representations 
concerning the terms and conditions of said subscription contracts, 
their renewal or cancellation, special offers, the nature and purpose 
of the solicitation, and the identity of an organization purportedly 
involved in the solicitation. In the foregoing manner, respondents and 
their representatives have represented, directly or indirectly: 

(a) That they are conducting or participating in bona fide 
sweepstakes, surveys, or contests. 

(b) That publications or other products will be given free, or for 
the cost of mailing, handling, editing or printing of said publications, 
or at special or reduced prices. 

PAR. 7. In truth and in fact: 

(a) Respondents and their representatives were not conducting or 
participating in bona fide sweepstakes, surveys, or contests but, to the 
contrary, were .engaged in inducing the general public to enter into 
subscription agreements. 

(b) Publications or other products were not given free, nor solely 
for the cost of mailing, handling, editing, printing of said 
publications, nor at special or reduced prices. To the contrary, the 
subscription contracts provided for payment to cover respondents' 
regular or prevailing subscription contract prices. 

Therefore, the statements and representations as set forth in 
paragrap.h six hereof were, and are, misleading and deceptive. 

PAR. 8. In the further course and conduct of their business, and 
in furtherance of their purpose of inducing the purchase of and 
payment for said publications by the general public, respondents and 
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their representatives, directly or indirectly, have engaged in the 
following additional acts and practices: 

. (a) In a substantial number of instances, they have stated 
approximate costs of a subscription contract on a weekly basis, in 
conjunction with statements of typical subscription periods as, for 
example, a cost of a few dollars per week and a period of 60 months. 
Respondents and their representatives falsely and deceptively fail to 
disclose, in connection with such statements, the material fact that 
their· contracts seldom, if ever, provide for weekly installment 
payments, or for payments spread over 60 months. In truth and in 
fact, the contracts require monthly installment payments of 
substantially higher amounts over a substantially shorter period of 
time thari stated during such oral presentations. 

(b) In a substantial number of instances, they have induced 
customers to enter into a subscription agreement by falsely and 
deceptively representing or implying that all publications covered by 
said contract will be delivered over the same period of time, such as 
60 months. In truth and in fact, subscription periods for different 
publications covered by the same contract are frequently different. 

(c) In a substantial number of instances, they have induced 
customers to enter into ~ subscription agreement by failing to fully 
inform the customers as to the following material facts: cost, name 
and · number of issues of each publication; the total cost of the 
contract; the amount of the downpayment; the amount and due date 
of each payment and the total number of such payments. 

(d) In their efforts to collect what respondents elect to treat as 
delinquent accounts of subscribers, they have, from time-to time, 
resorted to telephone calls at unreasonable hours and other forms of 
harassment, including but not limited to those set forth below, by 
means of which they have unfairly, falsely and deceptively 
represented, directly or indirectly: 

(1) That the general or public credit rating or standing of any such 
customer will be adversely affected unless payment is made. 

(2) That the faiiure of a customer to remit money to respondents 
will result in the institution of legal action to affect payment. tn truth 
and in fact, respondents seldom if ever take any action, including 
legal action, which adversely affeCts the general ·or public credit 
rating of such subscribers. 
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Therefore, respondents' statements, representations, acts and 
practices, and their failure to reveal material facts, as set forth herein 
were, and are, unfair, false, misleading, and deceptive acts and 
practices. , 

PAR. 9. In the course and conduct of their business, as described 
above, most of the respondents have, on numerous occasions, 
violated Section 1693e(a) of the Electronic Fund Transfer Act and 
Section 205.1 O(b) of Regulation E by failing to satisfy the 
requirement that preauthorized electronic fund transfers may be 
authorized by the consumer . only in writing and not by a payee 
signing a written authorization on the consumer's behalf, with only an 
oral authorization from the consumer. · 

PAR. 10. By and through the use of the aforesaid acts and 
practices, respondents place in the hands of others the means and 
instrumentalities by and through which they may mislead and deceive 
the public in the manner and as to the things hereinabove alleged. 

PAR. 11. The aforesaid acts and practices of respondents, as 
herein alleged, constitute unfair or deceptive acts or practices in or 
affecting commerce in violation ofSection 5(a) of the Federal Trade 
Commission Act, and the Electronic Fund Transfer Act and 
Regulation E, its implementing regulation. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
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have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Budget Marketing, Inc. ("BMI") is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Iowa, with its office and principal place of 
business located at 1171 Seventh Avenue, in the City ofDes Moines, 
State of Iowa~ · 

Respondents Charles A. Eagle and Dennis H. Gougion have 
formulated, directed and controlled the policies, acts and practices of 
said corporation and their address is the same as that of said 
corporation. 

2. Respondent Dale T. Lenard is an individual who has done 
business as Mega-Magazine Service, Colorado Dawn, and Key 
Concept, who currently resides at 245 N. Rancho Santa Fe Road, 
Suite 205, in the city of San M(:lrcos, State of California. 

3. Respondent (:hades P. Donly is an individual doing business 
as Budget Renewal Service, with his office and principal place of 
business located at 101 W. Burnsville Parkway, Suite #225, in the 
City of Bums.ville, State of Minnesota. 

4. Respondent Roy Golden is an individual doing business as 
American Marketing Services, with his office and principal place of 
business located at 4513 72nd, in the City of Des Moines, State of 
Iowa. 

5. Respondent Dave Keown is an individual who had done 
business as Publishers Marketing, who currently resides at 7340 West 
74th Place, in the City of Arvada, State of Colorado. 

6. Respondent Richard Prochnow is an individual doing business 
as Direct Sales International, with his office and principal place of 
business located at 2550 Heritage Ct. NW, Suite #1 06 in the City of 
Atlanta, State of Georgia. 

7. Respondent John Harrison is an individual who has done 
business as a telemarketer of magazine subscriptions, who currently 
resides at 6505 Metcalf, Suite #1 06, in the City of Shawnee Mission, 
State of Kansas. · 
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8. Respondent Dale Branson is an individual doing business as 
Leisure Day Marketing, with his office and principal place of 
business located at 12101 N. 56th Street, #3, in the City of Temple 
Terrace, State of Florida. 

9. Respondent Steven Johnson is an individual who has done 
business as a telemarketer of magazine subscriptions, who currently 
resides at 1609 Twana Drive, in the City of Des Moines, State of 
Iowa. 

10. Respondent William J. Stemple, Sr., is an individual business 
as Budget Marketing of Virginia, with his office and principal place 
of business located at 240 Mustang Trail, Suite #6, in the City of 
Virginia Beach, State of Virginia. 

ORDER 

For the purpose of this order, the following definitions shall 
apply: · 

(a) "Con~umer" shall mean a purchaser, subscriber, customer, or 
person being solicited; 

(b) "Paid-During-Service Plan" ("PDS_ Plan'') shall mean the 
offering for sale or sale of a combination of two or more publications 
to a consumer, for a term of more than one year, payment for which 
is to be made in three or more installments; 

· (c) "Subscription order" shall mean an arrangement made over 
the telephone with a consumer for ·the purchase of publication 
subscriptions pursuant to a paid-during-service plan in which the 

_ seller does not require the purchaser's signature to obtain the 
publication subscriptions. 

(d) "Service Company" shall mean an organization other than the 
seller of subscription orders to whom notices of cancellation may be 
sent. 

(e) "Telemarketing" means a plan, program, or campaign which 
is conducted to induce purchases of goods or services by significant 
use of three or more telephones. 

I. 

It is ordered, That respondent Budget Marketing, Inc., a 
corporation, its suc~essors and assigns, and its officers, and 
respondents Charles A. Eagle, individually; Dennis H. Gougion, 
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individually; Dale T. Lenard, individually, and who has done 
business as Mega-Magazine Service, Colorado Dawn, and Key 
Concept; Charles P. Donly, individually, and doing business as 
Budget Renewal Service; Roy Golden, individually, and doing 
business as American Marketing Service; Dave Keown, individually, 
and who has done business as Publishers Marketing; Richard 
Prochnow, individually, and doing · business as Direct Sales 
International; John Harrison, individually; Dale Branson, 
individually, and doing business as Leisure Day Marketing; and 
Steven Johnson, individually, and respondents' agents, representatives 
and employees, directly or through any corporation, subsidiary, 
licensee, dealer, independent contractor, or other device, ·in 
connection with, via telemarketing, the advertising, offering for sale, 
sale or distribution of magazines or any other publications or 
merchandise, or subscriptions to purchase any such products or 
services, or in the collection or attempted collection from any 
consumer of any delinquent contract or other account, in commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

(a) Failing to comply, in connection with any pre-authorized 
Electronic Fund Transfer in payment of any subscription order or 
payment for other products or services, with Section 205.1 O(b) of 
Regulation E, 12 CFR 205, which states: 

Preauthorized electronic· fund transfers from a consumer's account may be 
authorized by the consumer only in writing, and a copy of the authorization shall 
be provided. to the consumer by the party that obtains the authorization from the 
consumer. 

Respondents are also enjoined from failing to comply with the 
Official Commentary to 12 CFR 205.10, Question 10-18.6. If 
Regulation E is in the future amended or officially interpreted either 
by a contested-case final decision binding on the government (all 

- rights of appeal having expired) by a court of the United States, or by 
the Federal Reserve Board, or by amendment of relevant portions of 
the Electronic Fund Transfer Act, 15 U.S.C. 1693 et seq., defendants' 
compliance with such. amendment or interpretation will not be 
dee.med a violation of this order. 

(b) Representing, directly or indirectly, that any representative or 
other person .calling upon a customer or prospective customer for the 
purpose or with the result of inducing or securing a subscription to, 

-
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order for, or the purchase or agreement to purchase any products or 
services: 

(i) Is conducting or participating in any survey, quiz or contest, or 
is engaged in any activity other than soliciting business; or otherwise 
misrepresenting, in any manner, the purpose of the call or solicitation; 

(ii) Represents, or otherwise claims to be performing services for 
any educational, charitable, social or ' other organization, or any 
individual or firm other than one engaged in soliciting business; or 
otherwise misrepresenting·, in any manner, the identity of the solicitor 
or of his firm and of the business. they are engaged in; 

(iii) Will give any product or service free or as a gift or without 
cost or charge, or th'!t any {>rodtict or service can be obtained free or 
as _a ~ft. or without cost or charge, in connection with the purchase of, 
or agreement to purchase, any product _or ,service, unless the stated 
price of the prodw~t or service requi,red to be purchased in order to 
obtain such free product or gift is the same or less than the customary 
and usual price at which such product or service has been sold 
separately from such free or gift item, and in the same combination 
if more than one item is required to be purchased, for a substantial 
period of time in the recent and regul~ course ofbusiness in the trade 
area in which the representation is made; 

(c) Failing, clearly, emphatically ~d unqualifiedly to reveal, at 
the outset of the initial and all subsequent contacts or solicitations of 
purchasers or prospective purchasers, whether directly or indirectly, 
or by telephone, ~y written or printed communication, or person-to
person, that the purpose of such contact or solicitation is to sell 
products or services as the case may be, "':'hich ~hall be identified with 
particularity at the commencement of each such contact or 
solicitation; 

(d) Representing, directly or indirectly, that any price for any 
product or s€rvice covers only the cost of mailing, handling, editing, 
printing, or any other element of cost, or is at or below cost; or that 
any price is a special or reduced . price unless it constitutes a 
significant reduction from an established selling price at which such 
product or service has been sold in substantial quantities by the seller 
in the same combination of items in the recent and regular course of 
its business; or otherwise misrepresenting, .in any manner, the savings 
which will be accorded or made available to purchasers; 
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(e) Representing, directly or indirectly, that any subscription 
contract or other purchase agreement can be cancelled at the 
purchaser's option, or that the right to cancel will be accorded to any 
purchasers, when there is no provision in such contract or agreement 
for cancellation on the terms and conditions represented, and unless 
cancellation is in fact granted on such terms and conditions; 

(f) Refusing or failing upon request to cancel a contract when the 
-representation has been made directly or indirectly that the contract 
will be cancelable; 

(g) Making ari.y reference or statement concerning "a few dollars 
per week," "60 months," or any other statement as to a sum of money 
or duration or period of time in connection with a subscription 
contract or other purchase agreement which does not in fact provide~ 
at the option of the purchaser, for the payment of the stated sum, at 
the stated interval, and over the stated duration or period of time; or 
misrepresenting, in any manner, the terms, conditions, method, rate 
or time of payment actually made available to purchasers or 
prospective purchasers; 

(h) Failing, in the case ofPDS Plan sales, to clearly reveal orally 
prior to the time the subscription contract is agreed to by the customer 
and in writing on the subscription order form and the sales agreement 
(or separate schedule), with such conspicuousness and clarity as will 
likely to be read by the purchaser, the following terms of the 
subscription order: 

(i) The name, the exact number of issues, and the exact number 
of months of service of each publication covered by the contract; 

(ii) The total cost of each publication and all the publications 
covered by the contract; and 

(iii) The downpayment or first payment required and the number, 
amount, and due dates of all subsequent installment paymenJs, and 
the amount of any finance charges; 

(iv) The method of payment (e.g., coupon book, credit card, or 
electronic banking); and 

( v) The purchasers right to rescind or cancel the subscription 
order or sale within three (3) business days after date of receipt of the 
sales agreement by mailing a notice of cancellation to the seller's 
address or, if the seller uses a service company, to the service 
company's address, before the expiration of the cancellation period. 
It is not a violation of the order if BMI adopts a cancellation policy 
giving the consumer a longer time to cancel than that set forth herein; 
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'(i) Representing, directly or indirectly, that a subscription contract 
or other purchase agreement is a "preference list," "guarantee," "route 
slip" or any kind of document other than a contract or agreement; or 
otherwise misrepresenting, in any manner, the nature, kind or legal 
characteristics of any docillnent; 

G) Failing, clearly, emphatically and unqualifiedly to reveal orally 
and in writing-to each consumer before execution, the identity, nature 
and legal import of any document that he or she is requested or 
required to execute in connection with the purchase of any product or 
serv1ce; 

(k) Engaging in any unfair or deceptive practices in order to effect 
payment of any account by any means, including but not limited to 
the following: 

(i) Communicating with consumers in a harassing or abusive 
manner; 

(ii) Making telephone calls to consumers before 8 a.m. or after 9 
p.m. at the consumer's time zone; 

(iii) Using forms or any other printed or written materials 
purporting to be simulated legal documents or process when in fact 
they are not; 

(iv) Representing, directly or indirectly, that, in the event of non
payment or delinquency in any account or alleged debt arising from 
any subscription agreement, the credit rating of any consumer may be 
adversely affected unless the information concerning such 
delinquency is actually referred to a bona fide credit reporting 
agency; 

(v) Threatening to take action that cannot legally be taken, or that 
is not intended to be taken; 

(vi) Representing, directly or indirectly, that attorneys' fees or 
other amounts will be added to a consumer's debt if the consumer 
fails to pay the amount allegedly owed and legal action is taken, 
unless such amount is expressly aathorized by the agreement creating 
the debt or permitted by law; 

(vii) Misrepresenting in any manner the action to be taken or 
results of any action which may be taken to effect payment of any 
delinquent account or alleged debt; 

(viii) Using any other practice which debt collectors are 
prohibited from using by the Fair Debt Collection Practices Act; 
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(1) In the case of PDS Plan sales, cancelling any subscription 
contract for any reason other than a breach by the subscriber or 
pursuant to a request from the consumer; 

(m) Failing to furnish to each consumer a fmal copy of the 
consumer's subscription contract, showing either the date mailed to 
the consumer or the date the consumer signs the contract, and the 
name of the seller with the seller's address and telephone number or, 
if the seller uses a serviCe company, the address and telephone 
number of the service company; 

(n) Failing to provide on a sheet separable from the written sales 
agreement a clearly understandable form which the purchaser may 
use as a notice of cancellation; 

( o) Failing to ·cancel the sales agreement where the purchaser's 
written cancellation request is received within fourteen (14) calendar 
days from the date of mailing or delivering the sales agreement form 
to the purchaser, and, in such event, refund within thirty (30) days 
after cancellation any payment received from the purchaser; 

(p) In the case of PDS Plan sales, failing to include on the cover 
of each coupon book furnished to consumers electing to use paym:ent 
coupons: 

(i) A statement showing a total number of coupons in the book, 
the dollar amount of each such coupon, and the total dollar amount of 
all such coupons; 

(ii) A legend stating: "Check the number of coupons in this book 
and their a~ounts against your original subscription contract," and 

(iii) The seller's address and telephone number or, if the seller 
uses a service company, the service company's address and telephone 
number on the cover of the first separate inside page or on each 
coupon; 

( q) In the 'case of PDS Plan sales, in the event of the 
discontinuance of publication, or other unavailability, of any 
magazines subscribed for, at any time during th~ life of the contract, 
failing to offer the subscriber the right to substitute one or more 
magazines or other publications of the subscriber's choice from 
respondents' current list of publications on a pro rata dollar-for~dollar 
basis, or the extension of subscription periods of magazines already 
selected; 

(r) Failing or refusing to cancel, at the subscriber's sole option, all 
or any portion of a ~subscription contract entered into after entry of 
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this order whenever any misrepresentation prohibited by this order 
has been made; and 

( s) Furnishing or otherwise placing in the hands of others the 
means and instrumentalities by and through which the public may be 
misled or deceived in the manner or as to things prohibited by the 
order. 

Provided, however, in the event the Commission promulgates a 
trade regulation rule prohibiting deceptive (including fraudulent) and 
other abusive telemarketing activities applicable to respondents' sale 
of magazine subscription contracts and other products and services to 
consumers and to their collection of delinquent accounts, which trade 
regulation rule contains provisions that contradict any provisions of 
this order, the Commissi<?n, upon a request from respondent(s), shall 
reopen this proceeding and modify this order to conform it to the 
Rule. 

II. 

It is further ordered: 

(A) That respondents shall deliver, by registered mail, or in 
person, a copy of this order to each of their present and future dealers, 
franchisees, licensees, employees, salespersons, agents, solicitors, 
independent contractors, and other representatives who are not 
themselves respondents and who sell or promote the products or 
services included in this order, or who make or attempt to make 
collections for the accounts of any of the respondents hereto; 

(B) That respondents shall provide each person described in 
paragraph (A) above with a form, returnable to respondents clearly 
stating each person's intention to be bound by and to conform his or 
her business practices to the requirements of this order; 

(C) That respondents shall inform all such present and future 
dealers or franchisees, licensees, employees, salespersons, agents, 
solicitors, independent contractors, or other representatives who are 
not themselves respondents and who sell or promote the products or 
services included in this order, or who make or attempt to make 
collections for the account of any of the respondents hereto, that 
respondents shall not use any third party; or the services of any third 
party, unless such third party agrees to, and does, file notice with 
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respondents · t~at he or' she will be bound by and conform his or her 
business practices to the requirements contained in this order; 

(D) That respondents shall not use any such person described in 
paragraph {A) above to sell or promote the products or services in this 
order or to make or attempt to make collections for the account of 
~espondents, if such person will not agree to so file notice with the 
respondents and be bound by the provisions contained in this order; . 

(E) That the obligations of respondents as set forth in paragraphs 
(A) through (D) above and in paragraphs (F) and (G) hereafter of this 
order shall, w.ith respect to persons engaged solely to make, or 
attempt to make, collections for the account of the respondents, apply 
only to compliance with those provisions of this order relating to said 
activity and said persons solely so engag·ed shall be required under 
this order only to conform their practices to the provisions of 
paragraph (k) of this order; 

(F) That respondents shall institute and continue for any period 
they are engaged in practices covered by this order a program of 
continuing surveillance adequate to reveal whether the business 
operations of each of said persons so engaged confonJ?. to the 
requirements of this order; and 

(G) That respondents shall discontinue dealing with any persons 
(including dealers, independents, and outside collection agents or 
other third-parties) who, as revealed by the aforesaid program of 
surveillance, continue the deceptive acts or practices prohibited by 
this order. 

III. 

It is further ordered,. That the respondent BMI Corporation shall 
notify the Commission at least thir:ty (30) days prior to the effective 
date of any proposed change in the corporate respondent, such as 
dissolution, assignment, reorganization or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the coq)oration which may a(fect 
compliance obligations arising out of this order. 

IV. 

It is further ordered, That the individually named respondents 
shall notify the Commission at least thirty (30) days prior to sale or 
discontinuance of the entities through which they nave been engaging 



I 

.f . 

BUDGET MARKETING INC., ET AL. 511 

495 Decision and Order 

in the· sale of magazine subscription contracts or of the creation of any 
additional business entities (doing business as or trading as firms), or 
any decision to enter or entry into any new business engaged in the 
telemarketing of any product or service in or affecting commerce as 
"commerce" is defined in the Federal Trade Commission Act. 

v. 

It is further ordered, That this order shall hereafter govern the 
conduct of the respondents, and, to that end, the Decision and Order 
in Docket No. 8831, issued on August 3, 1972, is hereby vacated 
insofar as it applies to respondents in this matter. 
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IN THE MA TIER OF 
. . .. 

TELEBRANDS CORP., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL' TRADE COMMISSION ACT 

Docket C-3699. Complaint, Dec. 13, 1996--Decision, Dec. 13, ·1996 

This consent order prohibits, among other things, a Virginia-based mail order 
company and its officer from representing that their antenna imprqves . 
television and radio reception, provides the best, crispest, clearest or most 
focused television reception achievabl~ without cable installation, and requires 
any claim concerning the relative or absolute performance, attributes, or 
·effectiveness of any product intended to improve a television's or radio's 
reception, sound, or image to be truthful and substantiated by competent and 
reliable evidence. 

Appearances 

For the Commission: .DonaldD'Amato and Michael Bloom. 
For the respondents: Robert Ullman, Bass & Ullman, New York, 

N.Y. 

. COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Telebrands Corp., a corporation; and Ajit Khubani, individually and 
as an officer and director of said corporation (''respondents"), have 
violated the provisions of the Federal Trade Commission Act, and it 
appearing to the ·Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent Telebrands Corp., also doing 
business as ·uncle Bernie's and U.S. Buyers Network, and previously 
having been known as Telebrands Direct Response Corp. and 
Telebrands Wholesale Corp., is a Virginia corporation with its office 
and principal place of busin~ss located at 2428 Patterson A venue, 
Roanoke, Virginia. · 

Respondent Ajit Khubani is an officer and · director of the 
corporate respondent. Individually or in concert with others, he has 
(ormulated, directed, or controlled the acts and practices of the 
corporate respondent, including the various acts and practices alleged 
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in this complaint. His business address is the same as that of the 
corporate respondent. 

PAR. 2. Respondents have advertised, labelled, offered for sale, 
sold, and distributed to consumers the Sweda Power Antenna, a 
device· intended to - capture _ televisi~n and radio signals;' the 
Whisper XL, a sound amplification device intended to be worn by the 
user; and other products. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or .affecting commerce, as . "commerce" is 
defined in Section 4 of the Federal Trade Cominission Act. 

SWEDA POWER ANTENNA -

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for the Sweda Power Antenna, including 
but not necessarily limited to the attached Exhibit A. These 
advertisements contain the following statements: 

A. "Amazing New Product Gives Crisp, Clear TV Reception WITIIOUT 
Cable!"; · 

B. "Until recently, the only convenient way to guarantee great TV reception 
was to get cable installed. But who wants to pay those irritating monthly cable fees 
just to get clear reception? Now ... a new device has been developed . . . [i]t's 
called the SWEDA Power Antenna and is without a doubt 'the single most 
important thing you should own if you have a TV!"'; 

C. "Just imagine watching TV and seeing a picture so brilliantly clear that 
you'd ahnost swear you were there live! Just plug this tiny 2" X 4" Power Antemia 
into any ordinary AC outlet, connect your TV and get ready for the best reception 
you've eve.r had without cable.";. . 

D. "You'll watch in amazement as YOUR.TV set suddenly displays a sharp, 
focused picture. You literally 'won't believe your eyes!' Even older TV sets 
suddenly come to life."; · ' ' 

E. " .. . Power Antenna takes that signal and electronically boosts it before it 
gets to your TV set. The results are amazing! II; 

F. "WHAT ABOUT MY TV 'DISH' ANTENNA? Return it! .... The truth is that 
they're no more effective than rabbit-ears, a loop, or rod antenna . . . . The 
incredible SWEDA Power Antenna makes everything else seem obsole~e. Just plug 
it in and watch it work."; and .. · . 

G. "[Sweda Power Antenna] Works just as good for radio ~eception too!". 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the attached Exhibit A, respondents have 
represented, directly or by implication, that: 
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A. The Sweda Power Antenna provides the best, crispest, clearest 
. ' 

or most focused television reception achievable without cable 
installation; 

~ - The Sweda Power Antenna takes a television or radio signal 
and electronically boosts it before it gets to a television or radio; and 

C. The installation of a Sweda Power Antenna will more 
effectively improve ·a television's or radio's reception, sound, or 

. image than the installation of a televisioD: or radio dish antenna. 

PAR. 6. In truth and in fact: 

A. The Sweda Power Antenna does not provide the best, crispest, 
clearest, or most focused television reception achievable without 
cable installation; 

B. The Sweda Power Antenna does not take a television or radio 
· signal and electronically boost it before it gets to a television or radio; 
and 

C. The installation of a Sweda Power Antenna will not more 
effectively improve a television's or radio's reception, sound, or 
image than the installation of a television or radio dish antenna. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the attached Exhibit A, respondents have 
represented, directly or by implication, that at the time they made the 
representations set forth in paragraph five, respondents possessed and 
relied upon a reasonable basis that substantiated such representations. 

PAR. 8. In truth and in fact, at the time they made the 
representations set forth in paragraph five, respondents did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
seven was, and is, false and misleading. 

PAR. 9. Respondents have disseminated or have caused to be 
disseminated advertisements for the Sweda Power Antenna, including 
but not necessarily limited to the attached Exhibit A, that make 
satisfaction or money-back guarantees for the Sweda Power Antenna. 
These advertisements make the following statement: "Experience the 
best reception you've ever had or simply return it [Sweda Power 
Antenna] within 30 days for a prompt and courteous refund." 
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PAR. 10. -Through the use of the statement contained in the 
advertisements referred to in paragraph nine, including but not 
necessarily limited to the attached Exhibit A, respondents have 
represented, directly or by implication, that the purchaser of a Sweda 
Power Antenna would readily obtain a prompt refund 9f the full 
purchase price upon timely demand and return of the Sweda Power 
Antenna. · 

PAR. 11. In truth and in fact, in numerous instances, ptirchasers 
could not readily obtain a prompt refund of the full purchase price of 
the Sweda Power Antenna upon timely demand and return of the 
Sweda Power Antenna. Respondents provided refunds only after 
delays of several months or only after requiring the purchaser to 
satisfy other conditions not previously disclosed. Therefore, the 
repre~entation set forth in paragraph ten was, and is, false and 
misleading. 

WHISPERXL 

PAR. 12. Respondents have disseminat.ed or have caused to be 
disseminated advertisements for the WhisperXL, including but not 
necessarily limited to the attached Exhibits B and C. These 
advertisements contain the following statements: 

A . "HEAR A WHISPER UP TO 100 FEET AWAY! Incredible Whisper XL 
Gives You Super Hearing" (Exhibits B and C); 

B . "The WhisperXL may look like a simple device designed to hide right 
behind your ear, but is actually a major breakthrough in sound enhancement 
technology." (Exhibit B); . 

C. "The WhisperXL . .. is actually a major breakthrough in sound interception 
and amplification technology." (Exhibit C); 

D. "State-of-the-art electronic engineering actually allows ypu to hear a 
whisper up to 100 feet away." (Exhibits Band C); 

E. "Incredibly, you'll be able to hear people talking in the next room loudly 
and clearly, or a pill drop from 50 feet away!" (Exhibit C); 

F. "Take a walk outdoors and you'll hear .. ·. deer coming before they hear 
you!" (Exhibit C); and · 

G. "Don't Miss A Word! Whisper XL has dozens of practical uses! Take 'it to 
the movies, theater, or lecture hall and you'll never miss a word." (Exhibits B). 

PAR~ 13. Through the use of the st;:ttements contained in ·the 
advertisemen~s referred to in paragraph twelve, including but_ n~t 
necessarily limited to the . attached Exhibits B and C, respondents 
have represented, directly or by implication, that: 



516 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 122 F.T.C. 

A. The WhisperXL is a major breakthrough m sound 
enhancement technology; 

B. The WhisperXL is an effective hearing aid; 
C. The WhisperXL is designed to produce and produces clear 

amplification of whispered or normal speech, television, nl.dio, and 
other mid- to high-frequency sounds at a distance of more than a few 
feet; 

D. The Whisper XL allows the user to hear a whisper from as far 
as 1 00 feet away; and 

E. The WhisperXL allows the user-to hear a pin drop from 50 feet 
away. 

PAR. 14. In truth and in fact: 

A. The WhisperXL is not a maJor breakthrough 1n sound 
enhancement technology; 

B. The WhisperXL is not an effective hearing aid; 
C. The WhisperXL is not designed to produce and does not 

produce clear amplification of whispered or normal speech, 
television, radio, and other mid- to high-frequency sounds at a 
distance of more than a few feet; 

D. The WhisperXL does not allow the user to hear a whisper from 
as far as 1 00 feet away; .and 

E. The WhisperXL does not allow the user to hear a pin drop 
from 50 feet away. 

Therefore, the representations set forth in paragraph thirteen were, 
and are, false and misleading. 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph twelve, including but not 
necessarily limited to the attached Exhibits B and C, respondents 
have represented, directly or by implication, that at the time they 

. made the representations set forth in paragraph thirteen, respondents 
possessed and relied upon a reasonable basis that substantiated such 
representations. 

PAR. 16. In truth and in fact, at the time they made the 
representations set forth in paragraph thirteen, respondents did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
fifteen was, and is, false and misleading. 
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PAR. 17. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section S(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 

Amazing 
New Product Gives 
Crisp, Clear 
TV Recepti·on 
WITHOUT Gable! 

Until recently, lhe only convenient station! It's almost fike having an 
way to guatanlee great TV recep- antenna lhe si te or your entire 
lion was lo get cable installed. 8ul house! Imagine how ellective lha: 
who wants to pay those irri tating would be. But there's more 
monthly cable lees just to get clear because Power Antenna takes tha l 
reception? Now, thanks to years or signal and ctcctronically boosts it 
micro-¢lectronic research, a new be!ore it gels to your TV set. The 
device his been developed thai's so results are amazing! You can fina ll~ 
advanced it actually makes other enjoy your !avorile prime lime 
antennas a thing or the past ll's shows or sports events the way 
called the SWEDA •• Power Anlenna they were mean( lo be watched. 
and is without a doubt ·•the single WHAT ABOUT MY 
most important thing you should TV "DISH" ANTENN.:,;· 
own il you have a TV!"' 

A PICTURE Return il! Millions ollhese thir.g$ 
have been sold in recent years be· 

OF ADVANCED cause people vrere led to believe 
TECHi-lOLOGY! they would work like a satellite 

Just imagine watching TV and dish. The truth is l~at they·re nc 
seeing a picture so brillianlly ;:lear more e!!ective than rabbil-ear.s. J 
that you'd almost swear you were loop, or rod antenna - and peor-;e 
there live! Just· plug this tiny 2" x have been struggling wilh these 
4" Power Antenna into any ordinary things lor years! The incredible 
AC oullet connect your TV and get SWEDA •• Power Antenna makes 
ready for the best reception you've every1hing else seem obsolete. J:1:;: 
ever had without cable. You'll plug it in and watch il work. 
watch in amazement as YOUR TV There's simply NOTillNG ELSE 
set sucdenty displays a sharp, beller valued on the market tad~:;: 
!ocused picture. You literally "won't LIMITED TIME OFFER: 
believe your eyes!" Even older TV Electronic antennas ti!-:e thi$ a:~~ 
sets suddenly come (0 li!e. The normally se!l lcr $50 or more! e~·. 
Power Antenna is so easy to install, now, !cr a limited lir.:~ (if you 
so ccn·1enicntlo use. and so respond be!ore May 30. 19S3). : :·: 
ir.cre~ibly c!fccli·'e that you'li 1 can have the amating SWED,\ ·-
wcnde~ hovr you ever get by I Power Antenna lor just S19.95. 
without it! I Experience the best r !ceptio~ 

A THOUSAND 1 you've ever had or simply rcturr. •· 
FOOT ANTENNA? · wi!hin 30 days tor~ prcm?l ar.: 

Power Antenna is a highly i courteous r~{und. You a~so!u<' : 
sopl1isticated electronic nroduc: 1 ,, ~·! ; o:-.ust sec it to uelicv! ::: 
a transistor radio) with a simple . ! Ci'.DER TODAY. 
!unction. ll takes tnc etcctric:!l 
wiring in your hccse or 2paf1i:" ' ?.S. 'l·!o:ks just~~ ;:~-j :.:: .:.; 

· -:~;:'}!ion tac~ Umlt J ~~ =- orC ~ : . 
~ !,( , ; ( V.:O. ltwrcrslltt""'••'c . Oc~t. A.fS\~ 1 
:_ i!:_ ~~ ~c~-.:. v:.:_r~~~-.-~.:'..:.<~'-__ . 

(hundreds or thousands ol k·~ 
turns il into a gian\ TV rccc:: · • , • .., f ~, • • • • , .. :.,.. • • . 

::::-~-. .:.. :.:.:..: .-. 
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EXHffiiTB 

HtJIH Jl WHI~ftH ··up I U 
ltlil FEET AWAYI 

. tncrs.dible WnisperXL,.. 
Giyes You Super Hearing 

FoF .: s2·. ·9s59 
Only ·. • 

:.&.":( 

This is the SAME· f=ous 
Wbispet;ICL"' sound amplifica. 
tioo de~ !hal bas b=l aatioa· 
ally pD\llldzed llD TV and in 
le&diur pub!icadoa.s - s:imilar 
U> thOS4 .!hal lave b=l sold in 

. ~e:. 
tot .. 
• ~:1 

"" ,., 

Europe (or .muc:ll, muc:ll more! 
But duiinr·thi.s a.alloawidc pub· 
!icily ;cainpaip; Tdcllra.ads is 
,ftoriag lb.Om for the unbeliev· 

~:I 
•· 
~ ' 

able pri~ . of just $29.95 oaly 
:o 1/to.te who ~oad to this 
&d bclore Midnight, Octobe< 
5, 199~. ... .. . . 

High Technology 
· So Small It Fits 

di!fereet souads that uc not aor
mally audible to the avera1c per
son. Slip oa this ~olopcally 
advaac:d device &Dd .you'll 
ilistaatly bur ~ a super hero. 
Inc::~d.ibly, you'll lie able to bear 
a pin drop up to SO fu.c awayl 
Take a walk outdoor; llld you'll 
hear binls nng like you've aevcr 
.heard t!=i nnr before, llld eve.n 
he1r a d= coming. It's an cur
clccmnan's drCUII C<lme ttue. 

. 'I 7 .. 
. Right ~~hind. Y~ur Ear! 

Ooa't 'be fooled by the mWJ 
siz: or '!'PGsrulc:= of this devie:. 
~·Whi.spWCI,n< lll.lY look~ 'll :r 

;, 

a limplt &~ deiig~~ed to hide 
righ!be!iliid'yourear, bu.tis ac:U· 
ally a· ~jor breilihroagh in 
scund Cl!ilao=e:~t technology. 
S~·~ut el=nie e:~gi
~o:.-illr ~Y ~qws you to 
be1r a whisper up ·to' 100 fe:t 
away, It ~oib so incredibly well 
that yoa Wenlly won't believe 
ycur~.~ : 

:I 
;I 

Don't Miss A Word! 
WbispdCL"' bas dc:=s of 

pnctiell uses! Take it to tht: 
movies, tbC:l!U, or 1ec:ure h.all 
aad you'n aever mW a won!. 
ft's grc.u for wuc:hiDr TV with a 
spouse- jlllt keep the vo!unu: on 

low and rum oc WbispctXI.;rv,~~~~~~~~~~~ She con re.& while yoa walc:ll 
the ball pm.c/ Now yoa c:an 
eejoy the aisp, c!eat •ound of 
a TV or r:ulio p!.&yillf at low 
levels, without &Dnoying every
one else i:1 the :oom. ExpcriC<>ee 
the fuCD.ui:Jg world of S'Jpcr 
hemn~r. order today! l<l'"""---··---
'11:~ WhisJ:e::Xl"' wdrbs !css 

dun "" ounce. bas 6 sound !evels 
:::..c imagii::e what It would he :o acco=odate your owu •ound 

:::.:: to h.e4r so~ that you . oclw:c=t desires, 311 oa/cf! 
::l!!<!:J't · ~w before. Studies ; ;w!ta dglu .c yous liege:-- IJ!~~ .. =,...,.,~:<",..,.....---
. 4 .. . :.. ·::~! ·~!::--: ::--: ·~"'':":'\r::O: -:: .. . • · ·.=:"~ :."'::. ~~= -:: !!!. :: tC!'Js~ 
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EXHIBITC 

·i~HEAR A WHISPER 
:~100 FEET AWAY! ·-
:thcredibte WhisperXLTM 
;~hies :vau super Hearing· 
'Ff~.~ 82995? 
.. ~nly • 
:~i~,j~· lhe SAME famous Whisper 

'. .,.,. sound amplification device 
. ! .tl"s. been ilationally publicized 

· on ;r.y .'and in le;tding publie;ttions -
'sibilar to those that have been sold 

; ·.in'EUrcipe for much, much more! But 
; m:,rt?~'this nationwide publicity 
; ~p4ign, TeleBrands is offecing 
i ~if"<ir the unbelievable price of 
i 1)~st $29.95 only to those who 

to this ad befon:: Midnight, 

""''"''n"'" 25, 1994. 

you'll instontly heor like a super 
hero. (nctl:dibly, you' ll be able to 
heor people t.alldng in. the next room 
loudly' and cle:~tly, or a pin drop 
from 50 feet away! Toke a wolk out· 
doors and you'll h""r birds sing like 
you've never heard them sing 
before, and h= deer coming befon: 
they heor you! lt'.< ;~n outdoorsman's 
dr~m.eome true. 

Never Miss A Word! 
Whisper XU" hos doz.ens of prncti· 

col use:;! Toke it to the movie.<. 
th.,;tc:, or lecture hall ond you'll 
never miss a word. It's gre;tt for 
watching TV with a spouse - ju.n 
keep the volume on low and tum on 
WhisperXL"'. She can cead while 
you watch the boll game! Now you 
con enjoy the crisp, cle:1r sound of o 
TV oc rodio playing 3l low levels, 
without ilnnoying everyone else in 
the room. Experience the f .. cinatin& 
world of super hearing · ordc' today! 

WARNING: It Is prohibited by law 
to spy or listen to the private con· 
versations 'of others without the 
permission of ai least one party. 

rt~!}\1:MliMI.Whia~t11::ft 
: YESI P\oueousnmet<lfol.:l\W'q : l • sef.SotWNspetXL ! 
: Ocr..~xtb'et~yl2l35~ 1SS/.Ii.: 
• 0 SAVEIT,.,Iorcrly$543S!*Jsl6S/.H. ' 
: 0 SAVEI.tC<1Eill'<eolor$69SS~I7 S/.H.: 
: - Ciy.WJ:~4JI><tt•oi<.s~l2.00<>d\ : 
: E.~S _____ ,VAte:.ad:lWtsUL : 

: PaymenH'<'."<> .: (C>«lc <ln<l · : l: 0 0-.d< ;· rete«a OV$0 0 MC : 
t 1 D ~-r. .. rr. · :;·."!( 0 ~.e S!ard\ ! · The WhisperXLt"' wci~hs less than 

:'In ounc.c, hl~ 6 sound level.~ to •• i: Clrd: ·
accommod~te your o~n ~ound ~ • 
enh:~.ncement de.'.: ire~. :'In on/off ; i £9."G 
switc~ righl ttl your fingertip~ and, J: ttl.T·~ 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the .caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the New York Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the ~ommission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, oth~r 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and· 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and plac.ed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules-, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Telebrands Corp., also doing business as Uncle 
Bernie's and U.S. Buyers Network, and previously having been _ 
known as Telebrands Direct ·Response Corp. and Telebrands 
Wholesale Corp., is a corporation organized, existing,. and doing 
business Wlder and by virtue o£the laws of the State of Virginia, with 
its principal place of business located at 2428 Patterson Avenue, 
Roanoke, Virginia. · 

Respondent Ajit Khubani is an officer and director ofTelebrands 
Corp. Mr. Khubani, individually or in concert with others, formulates, 
directs, and controls the policies, acts, and practices . of said 
COrpQf<ition, and his business address is the same as that of said corporation. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That Telebrands Corp., its successors and assigns, 
and its officers, and Ajit Khubani, individually and as an officer and 
director of said corporation, and respondents' agents, servants, 
representatives, employees, and attorneys, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labelling, advertising, promotion, offering for 
sale, sale, or distribution of the "Sweda Power Antenna" or any 
substantially similar product in or affecting commerce, as 
"commerce" is defmed in the Federal Trade Commission Act, do 
forthwith cease and desist from representing in any manner, directly 
or by implication, that such product: 

A. Provides the best, crispest, clearest, or most focused television 
reception achievable without cable installation; or 

B. Will more effectively improve a television's or radio's 
reception, sound, or image than the installation of a television or radio 
satellite or external dish antenna. 

For purposes of this paragraph "substantially similar product" shall 
mean any product or device that relies or purports to rely on house 
wiring to serve as the antenna to capture television or radio signals. 

II. 

It is further ordered, That Telebrands Corp., its successors and 
assigns, and its officers, and Ajit Khubani,_individually and as an 
officer and director of said corporation, and respondents' agents, 
servants, representatives, employees, and attorneys, directly or_ 
through any corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labelling, advertising, promotion, 
offering for sale, sale, or distribution of the "Sweda Power Antenna" 
or · any substantially similar product in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
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forthwith cease and desist from representing in any manner, directly 
or by implication, that such product takes a television or radio signal 
and electronically boosts it before it gets to a television or radio 
unless such representation is true and, at the time of making such 
representation, respondents possess and rely upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates the representation. For 
purposes of this order, "competent and reliable scientific evidence" 
shall mean tests, analyses, research, studies, or other evidence based 
on the expertise of professionals in the relevant area, that have been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results. 

For purposes of this paragraph "substantially similar product" shall 
mean any product or device that relies or purports to rely on house 
wiring to serve as the antenna to capture television or radio signals. 

III. 

It is further ordered, That Telebrands Corp., its' successors and 
assigns, and its officers, and Ajit Khubani, individually and as an 
officer and director of said corporation, and respondents' agents, 
servants, representatives, employees, and attorneys, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labelling, advertising, promotion, 
offering ·for sale, sale, or distribution of any product or device 
intended to improve a television's or radio's reception, sound, or 
image in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing in any manner, directly or by implication? the relative or 
absolute performance, attributes, or effectiveness of such product or 
device, unless such representation is true and, at the time-of making 
. such representation, respondents possess and rely upon competent 
and reliable evidence, which wheri appropriate .must be competent 
and reliable scientific evidence, that substantiates the representation. 
For purposes of this order, "competent and reliable scientific 
evidence" shall mean tests, analyses, research, studies, or other 
evidence based on the expertise-of professionals in the relevant area, 
that have been conducted and evaluated in an objective manner by 
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persons qualified to do so, using procedures generally accepted in the 
profession to yield accurate and reliable results. 

IV. 

It is further ordered, That Telebrands Corp., its successors and 
assigns, and its officers, and Ajit Khubani,-individually and as an 
officer and director of said corporation, and respondents' agents, 
servants, representatives, employees, and attorneys, directly or 
through ~y corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labelling, advertising, promotion, 
offering for sale, sale, or distribution of any product in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
by act or omission, any guarantee of satisfaction or refund offer in 
corrfiection with the promotion, advertising, offering for sale, sale or 
distribution of any product. Any such guarantee of satisfaction or 
refund offer shal~ be deemed to require the full refund of the purchase 
price of a product, as well as any shipping, insurance, handling 
charges, or any other fee or charge paid by the consumer, within 
seven (7) business days of the respondents' receipt ofthe consumer's 
request for a refund pursuant to any guarantee of satisfaction or 
refund offer made by respondents; provided, however, that 
respondents may exclude shipping, insurance, handling charges, or 
any other fee or charge paid by the consumer from the terms of any 
guarantee of satisfaction or refund offer if such exclusion is clear, 
conspicuous, and in close proximity to the guarantee of satisfaction 
or refund offer. 

v. 

It is further ordered, That Telebrands Corp., its successors and 
assigns, and its officers, and Ajit Khubani, individually and as an 
officer and director of said corporation, and respondents' agents, 
servants, representatives, employees, and attorneys, directly or 
througll any corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labelling, advertising, promotion, 
offering for. sale, sale, or di~tribution of the "WhisperXL" or any 
substantially similar product in .Qr affecting commerce, as 
II commerce" is defined in the Federal Trade Cominission Act, do 
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forthwith cease.and desist from representing in any manner, .directly 
or by implication, that such product: 

A. Is a major breakthrough in sound enhancement technology; 
B. Is an effective hearing aid; 
C. Is designed to produce or produces clear amplification of 

whispered or normal speech, television, radio, or other mi_d- to high
frequency sou~ds at a distance of more than a few feet; . 

D. Allows the user to hear a whisper from as far. as 1 00 feet away; 
or 

E. Allows the user to h.ear a pin drop from 50 feet away. 

For purposes of this paragraph "substantially similar product" shall 
not include any hearing aid that has received pre-market approval 
and/or pre-market clearance from the United States Food & Drug 
Administration, which approval and/or clearance remains in effect at 
the time of the making of any of the representations set forth as A 
through E above. 

VI. 

It is further ordered, That Telebrands Corp., its successors and 
assigns, and its officers, and Ajit Khubani, individually and as an 
officer and director of saip corporation, and respondents' agents, 
servants, representatives, employees, and attorneys, directly or 
through any corporation, subsidiary, division, or other device, in 
.connection with the manufacturing, labeiling, advertising, promotion, 
offering for sale, sah~, or distribution of any hearing aid or other 
sound amplification device intended to be worn or carried by the user, 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 
representing in any manner, directly or by implication, the relative or 
absolute performance, attributes, or effectiveness of any such aid or 
device, unless such representation is true and, at the time of making 
such representation, respond~nts possess and rely upon ·competent 
and reliable evidence, which when appropriate must be competent 
and reliable scientific evidence, that substantiates. the representation. 
For purposes of this order, "competent and reliable scientific 
evidence" shall mean tests, analyses, research, studies, Of· other 
evidence based. on the expertise of profe_ssionals in the relevant area, 
that have bee~ conducted and evaluated in an objective mru:ner by 
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persons qualified to do so, using procedures generally.accepted in the 
profession to yield accurate and reliable results. 

For purposes of this paragraph "other sound amplific(}.tion device 
intended to be worn or carried by the user" shall not include any 
television, radio, tape player, compact disc player, or similar device, 
marketed solely for listening to broadcast, cablecast, or pre-recorded 
material. 

VII. 

It is further ordered, That respondents, their successors and 
assigns, and their officers, for three (3) years after the last date of 
dissemination of any representation covered by this order, shall 
maintain and, within ten (1 0) . business days of their receipt of a 
written request, make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

VIII. 

It is further ordered, That respondents, their successors and 
assigns, and their officers, for three (3) years after service of this 
order, shall maintain and, within ten (10) business days of their 
receipt of a written request, make available· to the Federal Trade 
Commission for inspection and copying records demonstrating 
compliance with the terms and provisions of this order. 

IX. 

It is further ordered, That respondents, their successors and 
assigns, and their officers, within thirty (30) days after service of this 
order, shall provide a copy of this order to each of respondents' 
current principals, officers, and directors, and to all supervising 
employees, agents, and representatives having any sales, advertising, 
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recordkeeping, fulfillment, customer service, or policy responsibility 
with respect to the subject matter of this order. 

X. 

It is further ordered, That respondents, their successors and 
assigns, and their officers, for a period of three (3) years from the date 
of service of this order, shall provide a copy of this order to each of 
respondents' principals, officers, and directors, and to each of 
respondents' supervising employees, agents, and represe!ltatives 
having any sales, advertising, recordkeeping, fulfillment, customer 
service, or policy responsibility, within three {3) days after such 
person assumes his or her position; provided, however, that a person 
who previously has been provided a copy of the order pursuant to 
paragraph IX need not be provided with another copy pursuant to this 
paragraph. · · 

XI. 

It is further ordered, That the corporate respondent, its successors 
and assigns, and its officers, shall notify the Federal Trade 
Commission at least thirty (30) days prior to any change in the 
corporate respondent's structure, including but not limited to, change 
of corporate name or address, place(s) of business, merger, 
incorporation, dissolution, assignment, or sale which results in the 
emergence of a successor corporation, the creation or dissolution of 
a subsidiary or parent, or any other change which ~ay affect 
respondents' obligations arising out of this order. 

XII. 

It is further ordered, That the individual respondent, for a period 
of seven (7) years from the date of issuance of this order, shall notify 
the Federal Trade Commission within thirty (30) days of any change 
in his affiliation with, or change in his active participation in the 
management or direction of, any business which is engaged in the 
sale or distribution of any merchandise covered by the terms and 
conditions of this order. 
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XIII. . 

It is further ordered, That this order will terminate on December 
13, 2016, or twenty ye~s from the most recent date that the United 
States or the Federal Trade Commission files a complaint (with or 
without an accompanying consent decree) in federal .court alleging 
any violation of the order, whichever comes later, provided, however, 
that the filing of such a complaint will not affect the duration of: 

A. Any paragraph in this order that terminates in less than twenty 
years; 

B. This order's application to any respondent that is not named as 
a defendant in such complaint; and . 

C. This order if such complaint is filed after the order has 
terminated pursuant to this paragraph. 

Provided further, that if such complaint is dismissed or a federal court 
rules that the respondent did not violate any provision of the order, 
and the dism.issal or ruling is either not appealed or upheld on appeal, 
then the order will terminate according to this paragraph as though 
the complaint was never filed, except that the order will not terminate 
between the date such complaint is filed and the later of the deadline 
for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal. 

XIV. 

It is further ordered, That respondents shall, within sixty (60) 
days after the service of this order, and at such other times as the 
Federal Trade Commission may require, file with the Commission 
reports, in writing, setting forth. in detail the manner and form in 
which respondents have complied with this order, including but J).Ot 
limited to the name and title of each person to whom a copy of the 
order has been provided pursuant to the requirements of paragraphs 
IX and X. 
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IN THE MA TIER OF 

CLASS RINGS, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
. SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

. FEDERAL TRADE COMMISSION ACT 

Docket C-3701. Complaint, Dec. 20, 1996--Decision, Dec. 20, 1996 

This consent order peimits Class Rings, Inc. to acquire L.G. Balfour Company and 
prohibits, among other things, Class Rings, Inc. and Castle Harlan from 
acquiring or agreeing to acquire from·Town & Country any stock, share 
capital, equity, or other interest in or assets of Gold Lance. 

Appearances 

For the Commission: Joseph Krauss and William Baer. 
For the respondents: Joseph Kattan, Morgan, Lewis & Bockius, 

Washington, D.C. and Keith Shugarman, Goodwin, Proctor & Hoar, 
Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission .Act 
and of the Clayton Act, and by virtue of the authority' vested in it by . 
said Acts, the Federal Trade Commission, having reason to believe 
that Class Rings, Inc., a corporation controlled by Castle Harlan 
Partners II L.P. ("Castle Harlan"), has entered into .an Asset Purchase 
Agreement with Town & Country Corporation ("Town & Cquntry~·') 
and CJC Holdings, Inc. ("CJC"), whereby Clas.s Rings, Inc. has 
agreyd to acquire the class ring assets of Town & Country and has 
agreed to acquire the class ring assets of CJC, and Town & Country 
has agreed to acquire stock of Class Rings, Inc., in violation of 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45, and that such acquisitions, if consummated, would violate 
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and Section 
5 of the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding in respect thereof would be in the 

·public interest, hereby issues its complaint stating its charges as 
follows: 
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A. THE RESPONDENTS 

1. Respondent Class Rings, Inc., a corporation formed and 
controlled by Castle Harlan Partners II, L.P., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware with its office and principal place of 
business located at 150 East 58th Street, New York, New York. 

2. Respondent Castle Harlan Partners II, L.P. ("Castle Harlan") is 
a limited partnership organized, existing, and doing business under 
and by virtue of the laws of the State of Delaware with its office and 
principal place ofbusiness located at 150 East 58th Street, New York, 
New York. Castle J1arlan is a venture capital partnership organized 
by Castle Harlan Inc., a New York-based investment firm. 

3. Respondent Town & Country Corporation is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the Commonwealth of Massachusetts with its office and 
principal place of business located at 25 Union Street, Chelsea, 
Massachusetts. 

4. At all times relevant herein, all respondents have been and are 
now engaged in commerce as "commerce" is defined in Section 1 of 
the Clayton Act, 15 U.S.C. 12, and are partnerships or corporations 
whose business or practices are in or affecting commerce as 
"commerce" is defined in Section 4 of the Federal Trade Commission 
Act, as amended, 15 U.S.C. 44. 

B. THE PROPOSED ACQUISITIONS 

5. On May 20, 1996, Class Rings, Inc., agreed to purchase all of 
the class ring assets of Town & Country and CJC, pursuant to an 
Asset Purchase Agreement by and between Class Rings, Inc. as buyer 
and CJC Holdings, Inc. and CJC North America, Inc. as seller, and an 
Asset Purchase Agreement by and between Class Rings, Inc. as buyer 
and Town & Country Corporation, Gold Lance, Inc. ("Gold Lance"), 
and L.G. Balfour Company, Inc. ("Balfour") as sellers. As 
consideration for the sale of the assets, Town & Country is to receive 
cash of approximately $55 million and approximately 8% of the 

·voting securities of Class Rings, Inc. with rights to receive and 
additional 10% of the voting securities of Class Rings, -Inc. 

6. CJC, based in Austin, Texas, is one of the leading 
manufacturers of commemorative jewelry in the United States. Its 
class ring division manufactures and markets class rings primarily 
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under the ArtCarved and R. Johns brand names, and also under the 
Class Rings, Ltd., Keystone, and Master Class Rings brand names. 
CJC distributes its class rings primarily through retail jewelry stores, 
college bookstores, and certain mass merchandisers. 

7. Town & Country, through its class ring divisions, Go}d Lance 
and Balfour, is a leading producer of high school and college class 
rings. Town & Country's class rings are available through retail 
jewelry stores and mass merchandisers under the Gold Lance brand 
name, and through both independent sales representatives and direct 
sales in schools under the Balfour brand name. Gold Lance and 
Balfour rings are manufactured in separate plants (Gold Lance in 
Houston, Texas and Balfour in North Attleboro, Massachusetts), and 
the two divisions are operated independently. Balfour also produces 
a variety of other products, including graduation announcements, 
personalized jewelry, and sports and·recognition products. 

8. Town & Country and CJC are substantial, direct competitors 
in the United States market for the manufacture and sale of high 
school and college class rings. 

C. RELEVANT OF COMMERCE 

9. One relevant line of commerce within which to analyze the 
effects of the proposed acquisitions . is the United States market for 
class rings. Class rings are rings manufactured and sold to high 
school, junior high school, undergraduate, graduate, trade school, and 
community college students, and students of any other post-high 
school institutions to commemorate their graduation. Class rings are 
generally made of gold, silver or of steel alloy metals and often 
include a precious or synthetic stone, the school name, s~dent's 
interests or activities, date of graduation, and various other 
inscriptions. 

10. Class rings are purchased by students to commemorate their 
graduation from high school or college. There are no substitutes for 
class rings and students would not switch to other types of · 
commemorative jewelry, such as pins and medallions, even in 

·response to a significant price increase in class rings. Students 
generally .buy or receive as gifts other commemorative products in 
addition to, not instead of, class rings. Students· do not view other 
products or graduation gifts as substitutes for a class ring. 
Commemorative products are usually purchased close to the time of 
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graduation, whereas class rings are typically ordered well before 
graduation, often one or two years in advance. 

11. Students often have the option of purchasing a class ring at 
their schools or at a retail jewelry store. CJC distributes virtually all 
of its high school class rings through retail jewelry stores and 
accounts for a dominant share of the high school rings sold in retail 
stores. Town & Country's Gold Lance subsidiary is CJC's principal 
competitor; it sells only through retail jewelry stores, and the vast 
majority of its business is in high school rings. Jostens, Inc. has the 
leading share of in-school sales ofhighschool class rings, and sells 
only small volumes of class rings in retail jewelry stores. Balfour · 
sells only in schools or in college bookstores and has no sales through 
retail jewelry stores. 

12. The relevant geographic market within which to analyze the 
effects of the proposed transactions is· the United States. The sale of 
class rings is a uniquely American phenomenon. 

13. total · sales of class rings in the United States are 
approximately $330 million. Approximately 40% of all class rings are · 
sold through retail distribution in retail jewelry stores. 

D. CONCENTRATION 

14. The United States class ring market is highly concentrated. 
CJC and Town & Country are two of only four major manufacturers 
of class rings in the United States and have a combined market share 
of over 40% of all class rings sold in the United States. Jostens, Inc. 
(currently the largest manufacturer of class rings in the United 
States), CJC, ToWn. & Country, and Herff Jones, Inc., together 
account for' over 95% of all class ring sales. The proposed merger of 
CJC and Town & Country assets would increase the Herfindahl
Hir.schmann Index ("HHI") over 900 points to approximately 3760.· 

15. The remaining 5% of the class ring market is composed of 
several smaller class ring manufacturers whose combined share 
historically has not exceeded 5%. These firms are limited in their 
ability to expand by their limited inventory of molds and limited 
distribution. · 

16: The combination of the CJC and Town & Country class ring 
assets would give the inerged entity a combined market share of over 
90% of class rings sold through the retail distribution channel. 
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E. CONDITIONS OF ENTRY 

17. De novo entry or fringe expansion into the class rings market 
which would be sufficient to deter or offset reductions ~ competition 
resulting from the proposed acquisitions would not be timely or 
likely. 

18. The four major class ring manufacturers each have hundreds 
of thousands of molds and produce a variety of styles, sizes, options 
and features for class rirtgs sold across the United States. The small 
fringe producers each have inventories of only several .thousand 
molds. The costs and time necessary to create a large inventory of 
molds are significant and the costs to build a mold inventocy are sunk 
costs. 

19. Distribution barriers are also substantial. Schools and jewelry 
store operators are reluctant to replace their existing class . ring 
suppliers. Marketing_ impediments include the need to build a 
reputation and a specialized sales force. Class ring manufacturers 
must deliver highly cpstomized products in a timely manner. 

20. Manufacturers of recognition jewelry use the same 
manufacturing process as that used by manufacturers of class rings. 
However, recognition jewelry manufacturers do not have the 
necessary molds to produce class rings and are not organized to 
deliver customized products to customers in a timely manner. 

F. FACTORS THAT INCREASE LIKELIHOOD OF 
COORDINATED INTERACTION 

21. The class ring market already has several indicia.of a market 
susceptible to coordinated interaction and the proposed acquisitions 
would increase competitors' ability to coordinate. Product lines, while 
adverse, are comparable across firms. Pricing and unit sales 
information is widely available among firms, and the major firms are 
moving toward more simple pricing structures which will make that 
information even more easily available. Transactions are numerou~ 
and small. Market shares have been relatively stable, with little or no 
shifting of share among the leading firms. 

22. There already is substantial communication and interaction 
between the leading firms in the class ring market. Company 
documents reveal contacts between firms in the market and the 
exchange of pricing and promotional information. 
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G. EFFECTS OF THE PROPOSED ACQUISITIONS 

23. The proposed acquisition of the class ring assets ofCJC and 
T &C by Class Rings, Inc., may substantially lessen competition in 
the United States market for class rings by, among other things: 

a. Increasing concentration substantially in a highly concentrated 
market; 

b. Eliminating substantial head-to-head competition between 
Gold Lance and CJC; 

c. Substantially increasing the risk of coordinated interaction; 
d. Substantiall-y increasing the risk of unilateral effects in class 

rings sold through the retail distribution channel; 
e. Increasing prices for class rings. 

H. VIOLATIONS CHARGED 

24. The agreements described in paragraph five violate Section 5 
of the Federal Trade Commission Act, as amended, 15 U.S.C. 45. 

25. The proposed acquisition of the class ring assets of Town & 
Country and CJC by Class Rings, Inc., and the acquisition of stock in 
Class Rings, Inc., by Town & Country, if consummated, would 
violate Section 7 ofthe Clayton Act, as amended, 15 U.S.C. 18, and 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45. 

· DECISION AND ORDER 

The Federal Trade Commission ("Commission") having initiated 
an investigation of the proposed acquisition by Class Rings, Inc., a 
corporation controlled by Castle Harl~m partners II, L.P. ("Castle 
Harlan"), of the class ring assets of CJC Holdings, Inc. and CJC 
North America, Inc. (collectively "CJC") and the class rirtg assets of 
Town & Country Corporation ("Town & Country"), and the proposed 
acquisition by Town & Country of voting securities of Class Rings, 
Inc. (Class Rings, Inc., Castle Harlan and Town & Country 
hereinafter sometimes referred to as "respondents"), and respondents 
having been furnished with a copy of a complaint that the Bureau of 
Competition has presented to the Commission for its consideration 
and which, if issued by the Commission, would charge respondents 
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with violations of the Clayton Act and the Federal Trade Commission 
Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondents of all the jurisdictional facts set forth in 
the aforesaid complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, makes the 
following jurisdictional findings and enters the following order: 

1. Respondents Class Rings, Inc., a corporation controlled by 
Castle Harlan Partners II, L.P ., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware with its office and principal place ofbusiness located at 150 
East 58th Street, New York, New York. 

2. Respondent Castle Harlan Partners II, L.P ., is a limited 
partnership organized, existing, and doing business under and by 
virtue of the laws of the State of Delaware with its office and 

. principal place ofbusiness located at 150 East 58th Street, New York, 
New York. 

3. Respondent Town & Country Corporation is a corporatien 
organized, existing, and doing business under and by virtue of the 
laws of the Commonwealth of Massachusetts with its office and 
principal place of business located at 25 Union Street, Chelsea, 
Massachusetts. 

4. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 



536 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 122 F.T.C. 

ORDER 

I. 

For purposes of this order, the following definitions shall apply: 

A. "RespondenJ. Class Rings, 1nc .. ".or "Class Rings, Inc." means 
Class Rings, Inc., its predecessors, subsidiaries, divisions, groups· and 
affiliates controlled by Class Rings,_ Inc.; . and their respective 
directors, officers, employees, agents and representatives and the 
respective s~ccessors and assigns of each. ' 

B. "Respondent Castle Harlan" or "Castle Harlan" means Castle 
Harlan Partners IT, L.P., its predecessors, subsidiaries (including, but 
not limited to Class Rings, Inc. and Keepsake Jewelry, · Inc.), 
divisions, groups and affiliates controlled by Castle Harlan; and their 
respective general partners, officers, employees, agents and 
representatives and the respective successors and assigns of each. 

C. "Respondent Town & Country" or "Town & Country" means 
Town & Country Corporation, its predecessors, subsidiaries 
(including but not limited to, Gold Lance, Inc.), divisions, groups and 
affiliates controlled by Town & ·Country; and their respective 
·directors, officers, employees, agents and representatives, and the 
respective successors and,assigns of each. For purposes of this order, 
Town & Country shall not include L.G. Balfour Company, Inc., the 
assets of L.G. Balfour Company, Inc., and any assets related to the 
business of L. G. Balfour Company, Inc., to be purchased by Class 
Rings, Inc., referred to in the Asset Purchase Agreement dated May 
20, 1996. 

D. "Gold Lance"· means Gold Lance, Inc., its predecessors, 
subsidiaries, divisions, groups and affiliates controlled by Gold 
Lance, Inc.; and their respective directors, officers, employees, agents 
and representatives and the respective successors and assigns of eac.h. 

E. "Respondents" means Class Rings, Inc., Castle. Harlan a.t)d 
Town & Country. 

F. "Commission" means the Federal Trade Coinmission. 
G. "Class rings II means rings manufactured and sold to high . 

school, junior high school,. college, undergraduate, graduate, trade 
school, and community college students, and students of any other 
post-high school institutions to commemorate their graduation. Class 
rings are generally made of gold, silver or steel alloy metals and often 
include a ·precious or synthetic stone, the school name, student's 
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interests or activities, date of graduation, and vanous other 
inscriptions. 

II. 

It is ordered, That, at or before the time respondent Class Rings, 
Inc., acquires L. G, Balfour Co-mpany~ Inc., its· assets and any other 
assets related to the business of L.G. Balfour ·company, Inc., to be 
purchased by Class Rings, Inc., referred to in the Asset Purchase 
Agreement dated May 20, 199.6, Castle Harlan and Class Rings, Inc., 
shall not acquire from or agree to acquire from Town & Country, and 
T~:rwn & Country shall not sell to or agree to sell to Castle Harlan or 
Cla~s Rings, Inc., any stock, share capital, equity, debt, or other 
interest in or assets of Gold Lance or any stock, share capital, equity, 
debt, or other interest in or assets of Town & Country; and respondent 
Town & Country shall not acquire or agree to acquire from Castle 
Harlan or Class Rings, Inc., and Castle Harlan and Class Rings, Inc., 
shall not sell or agree to sell to respondent Town & Country any 
stock, share capital, equity, debt, or other interest in or assets of 
respondents Castle Harlan or Class Rings, Inc. 

The purpose of this provision is to ensure the continuation of 
Gold Lance as an independent competitor in the design, manufacture 
and sale of Class Rings and to remedy the lessening of competition 
as alleged in the Commission's complaint. 

ill. 

It is further ordered, That, for a period of ten :(1 0) years from the 
date this order beco~es fmal, respondent Class Rings, Inc., and 
respondent Castle Harlan shall not, without. the prior approval of the 
Commission, directly or indirectly, through subsidiaries, partnerships, 
or otherwise: 

A. Acquire any stock, share capital, equity, debt, or other interest 
in Gold Lance or Town & Country, or; 

B. Acquire any assets used in the design, manufacture, or sale of 
Class Rings from Gold Lance or Town & Country. 
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IV. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order bec.pmes final respondent Town & Country shall not, 
without the prior approval of the Commission, directly -or indirectly, 
through subsidiaries, partnerships, or otherwise:. 

A. Acquire any stock, share capital, equity, debt, or other interest 
in Class Rings, Inc., or Castle Harlan, or; 

B. Acquire any assets used in the design, manufacture, or sale of 
Class Rings from Castle Harlan or Class Rings, Inc.; 

Provided, however, Town & Country may purchase assets .from 
Castle Harlan or Class Rings, Inc., totaling not more than $2 million 
in any twelve (12) month period, without prior approval of the 
Commission. 

v. 

It is furthered ordered, That: 

Respondent Castle Harlan and respondent Class Rings, Inc., shall 
not, for· a period of one (1) year from the date this order becomes 
final, employ or seek to employ any person who is or was employed 
at any time during calendar year 1996 by Gold Lance or by Town & 
Country in any position relating to the design, manufacture, or sale of 
Class Rings. 

VI. 

It is further ordered, That: 

A. Within sixty ( 60) days after the order becomes final and every 
sixty (60) days thereafter until respondents have fully complied with 
the provisions of paragraph II of this order, each of the respondents 
shall submit to the Commission a verified written report setting forth 
in detail the manner and form in which it intends to comply, is 
complying, and has complied with para·graph II of this order. 

B. One year (1) from the date of this order becomes fmal, 
annually for the next nine (9) years on the anniversary of the date this 
order becomes final, and at other -times as the · Commission may 
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require, each of the respondents shall file a verified written report 
with the Commission setting forth in detail the manner and form in 
which it has complied and is complying with paragraphs III, IV, and 
V of this order. · 

VII. 

It is further ordered, That respondent Castle Harlan, Class Rings, 
Inc., and Town & Country shall notify the Commission at least thirty 
(30) days prior to any proposed change in the respondents such as 
dissolution, assignment, or sale resulting in the emergence of a 
successor corporation or partnership, the creation or dissolution of 
subsidiaries or any other change in the respondents that may affect 
compliance obligations arising out of the or_der. 

VIII. 

It is further ordered, That, for the purpose of determining or. 
securing compliance with this order, each of the respondents shall 
permit any duly authorized representative of the Commission: 

A. Access, during office hours of respondents and· in the presence 
of counsel, to inspect . and copy all books, ledgers, accounts, 
correspondence, memoranda and other records and documents in the 
possession or under the control of respondents relating to any matters 
contained in this order; and 

B. Upon five (5) days' notice to respondents and without restraint 
or interference from them, to interview officers, directors, or 
employees of respondents. 

IX . 

.It is further ordered, That this order shall expire ten (10) years 
from the date this order becomes final. 

Commissioner Azcuenaga concurring in part and dissenting in 
part. 
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ATIACHMENT A 

. INTERIM AGREEMENT 

This Interim Agreement is by and between Class Rings, Inc., a 
corporation organized and existing under the laws of the State of 
Delaware ("Class Rings, Inc."), Castle Harlan Partners II, L.P., a 
limited partnership organized and existing under the laws of the State 
of Delaware ("Castle Harlan"), Town & Country Corporation, a 
corporation organized and existing under the laws of the State of 
Massachusetts ("Town & Country"), and the Federal Trade 
Commission, an independent agency of the United States 
Government, established under the Federal Trade Commission Act of 
1914, 15 U.S.C. 41, et seq. (the "Commission"). 

PREMISES 

Whereas, Class Rings, Inc. has proposed to acquire all of the class 
ring assets of Town & Country pursuant to the Asset Purchase 
Agreement dated May 20, 1996 ("the proposed Acquisition"); 

Whereas, the Commission is now investigating the proposed 
Acquisition to determine if it would violate any of the statutes the 
Commission enforces; and 

Whereas, if the Commission accepts the Agreement Containing 
Consent Order ("Consent Agreement"), the Commission will place it 
on the public record for a period of at least sixty (60) days and 
subsequently may either withdraw such acceptance or issue and serve 
its complaint and decision in disposition of the proceeding pursuant 
to the provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached during the period prior to the final issuance of the 
Consent Agreement by the Commission (after the 60-day public 
notice period), there may be interim competitive harm, and divestiture 
or other relief resulting from a proceeding challenging the legality of 
the proposed Acquisition might not be possible, or might be less than 
an effective remedy; and 

Whereas, the entering into this Interim Agreement by Class rings, 
Inc., Castle Harlan and Town & Country shall in no way be construed 
as an admission by Class Rings, Inc., Castle Harlan and Town & 
Country that the proposed Acquisition constitutes a violation of any 
statute; and 
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Whereas, Class Rings, Inc., Castle Harlan and Town & Country 
understand that no act or transaction contemplated by this Interim 
Agreement shall be deemed immune or exempt from the provisions 
of the antitrust laws or the Federal Trade Commission Act by reason 
of anything contained in this Interim Agreement. 

Now, therefore, Cla~s Rings,' Inc., Castle Harlan and Town & 
Country agree, upon the understanding that the Commission has not 
yet determined whether the proposed Acquisition will be challenged, 
and in consideration of the Commission's agreement that, at the time 
it accepts the Consent Agreement for public comment, it will grant 
early termination of the Hart-Scott-Rodino waiting period, as follows: 

1. Class Rings, Inc., Castle Harlan and Town & Country agree to 
execute the Consent Agreement and be bound by the terms of the 
order contained in the Consent Agreement, as if it were fmal, from 
the date Class Rings, Inc., Castle Harlan and Town & Country sign 
the Consent Agreement. . 

2. Class Rings, Inc., Castle Harlan and Town & Country agree to . 
submit, within twenty (20) days of the date the Consent Agreement 
is signed by Class Rings, Inc., Castle Harlan and Town & Country, 
and every thirty (30) days thereafter until respondents have fully 
complied with the provisions of paragraph II of the Consent 
Agreement, written reports, pursuant to Section 2.33 of the 
Commission's Rules, signed by Class Rings, Inc., Castle Harlan and 
Town & Country setting forth in detail the manner in which Class 
Rings, Inc., Castle Harlan and Town & Country will comply or have 
complied with paragraph II of the Consent Agreement. 

3. Class Rings, Inc., Castle Harlan and Town & Country agree 
that, from the date Class Rings, Inc., Castle. Harlan and Town & 
Country sign the Consent Agreement until the first of the dates listed 
in subparagraphs 3.a. and 3.b., it will comply with the provisions of 
this Interim Agreement: 

a. Ten (10) business days after the Commission withdraws its 
acceptance of the Consent Agreement pursuant to the provisions of 
Section 2.34 of the Commission's Rules; or 

b. The date the order is final. 

4. Class Rings, Inc., Castle Harlan and Town & Country waive all 
rights to contest the validity of this Interim Agreement. 
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. 5, For the purpose of determining or securing compliance with 
this Interim Agreement, subject to any legally recognized privilege, 
and upon written request, and on reasonable notice, Class Rings, Inc., 
Castle Harlan and-Town & Country shall permit any duly authorized 
representative or representatives of the Commission: 

a. Access, during the office hours of Class Rings, Inc., Castle 
Harlan and. Town & Country and in the· presence of counsel,_ to 
insp~ct and copy all books, ledgers, accounts, correspondence, 
memoranda, and other records and documents in the possession or 
under the control of Class Rings, Inc., Castle Harlan and Town & 
Country relating to compliance· with this Interim Agreement; and 

b. Upon five (5) days' notice to Class Rings, Inc., Castle Harlan 
and Town & Country and without restraint or interference from it, to 
interview offic~rs, directors, or employees of Class Rings, Inc., Castle 
Harlan _.and Town & Country who may have counsel present, 
regarding any such matters. · 

7. This Interim Agreement shall not be binding until accepted by 
the Commission. 

STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 
CONCURRING IN PART AND DISSENTINGIN PART 

Today the Commission issues a consent order resolving 
allegations that the proposed acquisitions by Class Rings, Inc., a 
newly created subsidiary of Castle Harlan Partners II, L.P ., of certain 
assets of Town & Country Corp. (two subsidiaries, Gold Lance, Inc., 
and L.G. Balfour, Inc.) and CJC Holdings, Inc., would be unlawful. 
The proposed order prohibits the acquisition of Gold Lance. 

I ·concur, except with respect to the prior approval provisions in 
paragraphs ill and IV of the proposed order, which are· inconsistent 
with the "Statement of Federal Trade Commission Policy Concerning 
Prior Approval and Prior Notice Provisions" ("Prior Approval Policy 
Statement" or "Statement"). In its Statement, the Commission 
announced that it-would "rely on" the Hart-Scott-Rodino premerger 
notification requirements in lieu of imposing prior approval or prior 
notice provisions in its orders. Although the Commission reserved its 
power to use prior approval or notice "in certain limited 
circumstances," it cited only a single situation in which a prior 
approval clause might be appropriate, that is, "where there is a 
credible risk that a company" might attempt the same merger. 
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The complaint does not allege any facts showing a "credible risk" 
that the parties might attempt to acquire Gold Lance a second time. 
Nor am I aware of any reason to think that the parties have a 
concealed plan or intention to circumvent the order by dong so. Of 
course, as evidenced by their premerger notification report filed 
pursuant to the requirement of the Hart-Scott-Rodino Act, the parties 
wanted to acquire Gold Lance, but every merger case involves p~ies 
who want to combine firms or assets. 

As .I understand it, the primary reason for assuming that the 
parties will try again is that they seemed so much to want to 
consummate this transaction. The intensity o.fthe parties' interest in 
a proposed transaction as perceived by the Commission (even 
assuming that we can distinguish between the vigor of their legal 
representation and the intensity of their own feelings) has no 
established predictive value of the likelihood that parties will again 
attempt a transaction now know to be viewed unfavorably by ~he 
FTC. In addition, the intensity of their feelings as perceived by the 
Commission is unlikely to result in an evenhanded selection of 
exceptions to our prior approval policy. 

It also has been suggested that one reason for imposing a prior 
approval requirement is that the Commission is prohibiting the 
acquisition of Gold Lance, rather than allowing it subject to a 
divestiture requirement, under which the·Commission supervises the 
divestiture. In fact, however, the choice of remedy is not predictive 
of the likelihood of recurrence. Once a divestiture has been 
accomplished, the Commission has no greater ability to deter a 
particular transaction than it will here. · . ,. 

I am most sympathetic to the concern that if the parties attempted 
to repeat the transaction in the future, the Commission might be faced 
with a significant duplicative expenditure of resources. That is one of 
the reasons I dissented from the Commission's Prior Approval Policy 
Statement. Dissenting Statement of Commissioner Mary L. 
Azcuenaga on Decision to Abandon Prior Approval Requirements in 
Merger Orders, 4 CCH Trade Reg·. Rep.~ 13,241 at 20,992 (1995). 
But given that we have the policy, it seems to me incumbent on the 
Commission either to live by it or to change it. 1 

1 
See Dissenting Statement of Commissioner Mary L. Azcuenaga in The Vons Companies, Inc., 

Docket No. C-3391 (May 24, 1996). 
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