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IN THE MATTER OF

COCA-COLA BOTTLING CO. OF THE SOUTHWEST
 Docket 9215. Interlocutory Order, September 9, 1996

ORDER RETURNING MATTER TO ADJUDICATION
AND DISMISSING COMPLAINT

In 1984, Coca-Cola Bottling Company of the Southwest
("CCSW") acquired the Dr Pepper and Canada Dry carbonated soft
drink franchises for the San Antonio, Texas area from the San
" Antonio Dr Pepper Bottling Company, a wholly-owned subsidiary of
the parent Dr Pepper concentrate company. On July 29, 1988, the
- Commission issued an administrative complaint alleging, inter alia,
that this acquisition was likely substantially to lessen competition, in
violation of Section 5 of the FTC Act, 15 U.S.C. 45, and Section 7 of
the Clayton Act, 15 U.S.C. 18. The Notice of Contemplated Relief in
the administrative complaint included a provision that would have
required divestiture of the Dr Pepper and Canada Dry licenses.

Hearings on the complaint were held before an administrative law
judge ("ALIJ") from July to October 1990. On June 14, 1991, the ALJ
issued an initial decision dismissing the complaint. Applying Clayton
Act standards, the ALJ concluded that the relevant product market
included all carbonated soft drinks and other similar non-carbonated
beverages; that the relevant geographic market was broader than the
10-county San Antonio area pleaded in the complaint; that entry was
not difficult; that competition had been significant; that no customer
had complained; and that there was accordingly no likelihood of
anticompetitive effects from the transaction.

FTC counsel for the complaint appealed that decision to the full
Commission. On August 31, 1994, the Commission issued a Final
Order and Opinion in which the Commission concluded, inter alia,
that CCSW's acquisition of the Dr Pepper franchise violated the FTC
Act and the Clayton Act, and reversed the ALJ's initial decision. The
Commission concluded that the relevant product market was branded
carbonated soft drinks; that the relevant geographic market was the
10-county San Antonio area; that entry into the market was difficult;
that the acquisition had raised CCSW's market share from 44.7% to
54.5%; that the market was highly concentrated; and that the
acquisition substantially increased the likelihood of collusion among
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soft drink bottlers. For reasons differing from those of the ALJ, the
Commission also concluded that CCSW's acquisition of the Canada
Dry franchise did not violate the FTC Act or the Clayton Act.

In its decision, the Commission expressly rejected CCSW's
contention that the legality of the transaction should be judged under
the Soft Drink Interbrand Competition Act of 1980 ("SDICA"), 15
U.S.C. 3501-3503. That Act provides that "[n]othing contained in any
antitrust law shall render unlawful the inclusion and enforcement in
any [soft drink] trademark licensing contract" of "provisions granting
the licensee the sole and exclusive right to manufacture, distribute,
and sell such product in a defined geographic area," so long as "such
product is in substantial and effective competition with other products
of the same general class in the relevant market or markets." 15
U.S.C. 3501. The Commission concluded, however, that the SDICA
was designed to establish the standard for judging the legality of a
concentrate manufacturer's grant of exclusivity to a licensee, rather
than to establish the legality of a bottler's acquisition of licenses to
bottle competing soft drink brands. The Commission issued a Final
Order requiring CCSW to divest the Dr Pepper license and related
assets, and requiring CCSW to obtain prior Commission approval for
future soft drink license acquisitions.

Following issuance of the Commission's opinion, CCSW filed a
petition for review with the United States Court of Appeals for the
Fifth Circuit. On June 10, 1996, the Fifth Circuit entered a decision
vacating and remanding the Commission's decision. The Court of
Appeals held that the standards of the SDICA governed the
transaction, and hence that the Commission had used the wrong legal
standard in concluding that Section 5 of the FTC Act prohibited this
change in distribution. The court vacated the Commission’s
divestiture order and remanded the case to the Commission for
further proceedings to determine the transaction's validity under the
SDICA's "substantial and effective competition" standard.

The Commission disagrees with the Fifth Circuit's application of
the SDICA 1in this case. The SDICA -- an amendment to the antitrust
laws passed in 1980 -- was designed to terminate the Commission's
1970's challenge to the use of exclusive territories in soft drink
bottling licenses, and to govern any future challenges to the use of
exclusivity provisions in soft drink franchises. The statute has
accomplished that purpose. See, Coca-Cola Co. v. FTC, 642 F.2d
1387 (D.C. Cir. 1981). Nothing in the language or legislative history
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of the statute suggests that it was intended to govern Clayton Act
challenges to the acquisition by a soft drink bottler of the license to
bottle a competing brand, where the challenge is not premised on the
exclusivity of the license whose acquisition is being challenged.
Notwithstanding our view that the Court of Appeals has misapplied
the SDICA in this case, the Commission has determined not to seek
further review of the court's decision. The court's decision, by its
express terms, "hold[s] only that the Soft Drink Act applies in a case
such as this one in which the manufacturer sells its wholly-owned
bottling subsidiary and then enters the downstream market by
licensing an independent distributor for the first time" (emphasis
added). Given market conditions in the soft drink bottling industry,
the circumstances described in the court's holding are not likely to
present themselves in any future case. For this reason, the Court of
Appeals's decision is highly unlikely to affect the Commission's
future enforcement of the Clayton Act against combinations of
competing soft drink brands, even in markets within the Fifth Circuit.
-Accordingly, the Commission has concluded that seeking further
review of the decision would be unwarranted.

With respect to the present case, the Commission has concluded
that, in light of the age of the challenged transaction, the limited size
of the market, and the age of the record evidence regarding the
competitive impact of the challenged acquisition, further expenditure
of resources on this case would not be in the public interest.

For these reasons, the Commission has determined not to seek
further judicial review, to return the matter to adjudication, and to
dismiss the complaint. Therefore,

It is ordered, That this matter be, and it hereby is, returned to
adjudication, and

It is further ordered, That the complamt in this matter be, and it
hereby is, dismissed.

Commissioner Azcuenaga and Commissioner Starek recused. |
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IN THE MATTER OF

HARPER & ROW PUBLISHERS, INC.
Docket 9217. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements. ;

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club’ stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints.

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.’ Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

T - : .
Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 ETC 342 (1985). ' :

E.g., YKK (U.S.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as [ know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American -
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
‘with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

3 Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

MACMILLAN, INC.
Docket 9218, Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(¢) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaIuate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore, |

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club’ stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.

- Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.”> This is simply not a valid reason to
dismiss the complaints.

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.” Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

1 g .
Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry. - ’

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985).

E.g, YKK (US.A) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective. ‘_

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

. Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

THE HEARST CORPORATION, ET AL.
Docket 9219. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers. ‘

‘On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potentlal benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting. |

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision. :

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints. ' '

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.® Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

1 z i
Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price-discrimination is not a thing of the
past in the industry. ‘ 7

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under

well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985).

E.g, YKK (US.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

. Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF

THE PUTNAM BERKLEY GROUP, INC.
Docket 9220. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores”
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to. the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

- The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club’ stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
retailers would result in more rather than less price discrimination
against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints. B

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.” Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

! Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992. "

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Commumcatmns Inc.,
105 FTC 342 (1985).

E.g., YKK (US.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication. - -

Third, the majority expresses dismay that orders against the six
- book publishers may be ineffective, because the respondents would
be free to use the "meeting competition” defense’® to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
. publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American.
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may mdeed save

"scarce public resources" from further expenditure in these cases, but

it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended. '

I dissent.

. Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).
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IN THE MATTER OF
- SIMON & SCHUSTER, INC.
Docket 9221. In‘terlocutorjz Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

. The complamts in these matters, 1ssued on December 20, 1988,
allege that the respondents -- six of the country's largest book
~ publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(a),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
‘make available to independent bookstores, to the detnment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growth of "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These
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developments may limit the potential benefits of the proposed
consent agreements. '

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources.

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to ad_]udlcatlon and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and '

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting.

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudlcatlon to consider the proposed consent agreements the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

- The most obvious justification for dlSII‘llSSll‘lg the complamts a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for
its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes
might mitigate the practice, alleged in the Commission's complaints,
of unlawfully discriminating in price among retailers of books.
Indeed, one could speculate that the growth of significant discount
“retailers would result in more rather than less price discrimination

against disfavored retailers.” This is simply not a valid reason to
dismiss the complaints. .

Second, the majority suggests that the "principal fonns" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.’ Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

l Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksellers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the specific practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Commumcat:ons Inc.,
105 FTC 342 (1985).

E.g., YKK (US.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

J Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b).



RANDOM HOUSE, INC. 133
1-33 Interlocutory Order

IN THE MATTER OF

RANDOM HOUSE, INC.
Doc?cet 9222. Interlocutory Order, September 10, 1996

ORDER RETURNING MATTERS TO ADJUDICATION
AND DISMISSING COMPLAINTS

The complaints in these matters, issued on December 20, 1988,
allege that the respondents -- six of the country's largest book
publishers -- violated Sections 2(a), 2(d), and 2(e) of the Clayton Act,
as amended by the Robinson-Patman Act, 15 U.S.C. 13(2),(d),(e), and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The
core of the complaints is that the respondents gave certain national
bookstore chains price and promotional concessions that they did not
- make available to independent bookstores, to the detriment of
competition and consumers.

On November 12, 1992, the Secretary issued an order
withdrawing these matters from adjudication so that the Commission
could evaluate non-public proposed consent agreements signed by
complaint counsel and each of the respondents. Since that time, the
Commission has considered additional information concerning
developments in the industry and what, if any, Commission action is
appropriate. Having examined the proposed consent agreements, and
having considered significant developments that have occurred in the
industry since the complaints were issued -- including the initiation
of private litigation addressing many of the same issues -- the
Commission has concluded that it is in the public interest to reject the
proposed consent agreements and dismiss the complaints.

Although the proposed consent agreements prohibit most of the
practices that led to the complaints, the industry has changed
appreciably since the consent agreements were signed. For example,
the dynamics and structure of the book distribution market have
evolved in significant ways, reflecting the growthof "superstores"
and warehouse or "club" stores. Moreover, it appears that major book
publishers generally have modified pricing and promotional practices.
Finally, the respondents generally have replaced the principal forms
of alleged price discrimination that prompted the complaints --
unjustified quantity discounts on trade books and secret discounts on
mass market books -- with other pricing strategies. These



134 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statement 122 E.T.C.

developments may limit the potential benefits of the proposed
consent agreements.

The Commission could attempt to evaluate the economic and
legal significance of changes in industry structure and practices, and
respond to the effects of these industry changes, by directing the
Commission “staff to conduct additional investigation and, if
appropriate, to negotiate revised consent agreements. Further
investigation would be time-consuming and resource-intensive,
however, and even more resources would be needed in the event that
litigation became necessary. In addition, even if the Commission
were to issue litigated or consent orders against these respondents,
such orders might not effectively prevent the respondents from
adopting, pursuant to the "meeting competition" defense, practices
used by other publishers that are not subject to a Commission order.
Finally, since the time that the proposed consent agreements were
signed, the American Booksellers Association has filed several
private actions challenging alleged discrimination in this industry,
and has already obtained consent decrees against four publishers. In
view of these developments, further investigation, and possibly
litigation, by the Commission does not appear to be a necessary or
prudent use of scarce public resources. -

For these reasons, the Commission has determined to reject the
proposed consent agreements, return the matters to adjudication, and
dismiss the complaints. Therefore,

It is ordered, That these matters be, and they hereby are, returned
to adjudication, and

It is further ordered, That the complaints in these matters be, and
they hereby are, dismissed.

Chairman Pitofsky recused and Commissioner Azcuenaga
dissenting. '

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

These cases against six book publishers all involve allegations of
unlawful price discrimination in connection with the sale of books to
resellers. Although all six respondents reached agreement with
complaint counsel on proposed settlements several years ago, the
Commission inexplicably has failed to act on the proposed consent
orders. Now, almost four years after the matters were removed from
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adjudication to consider the proposed consent agreements,' the
Commission has decided to dismiss the complaints. I do not
understand and certainly cannot endorse this decision.

The most obvious justification for dismissing the complaints, a
conclusion that the respondents did not engage in the unlawful price
discrimination alleged in the complaints, is noticeably absent from
the Commission's order. The majority instead cites four reasons for

_its order. The first reason the majority offers is the evolving industry
"dynamics and structure . . . reflecting the growth of 'superstores' and
warehouse or 'club' stores." It is not at all clear how such changes

- might mitigate the practice, alleged in the Commission's complaints,

of unlawfully discriminating in price among retailers of books.

Indeed, one could speculate that the growth of signiﬁcant discount

retailers would result in more rather than less price discrimination
against disfavored retailers.® This is simply not a valld reason to
dismiss the complaints.

Second, the majority suggests that the "principal forms" of
discriminatory practices that led to the complaints have been replaced
with other pricing strategies that "may limit the potential benefits of
the proposed consent agreements." This rationale for dismissal does
not suggest a conclusion that the respondents did not violate the law
but rather appears to reflect a concern about the remedial
effectiveness of the proposed orders.’ Traditionally, an order of the
Commission addressing unlawful price discrimination requires the
respondent to cease and desist from such conduct in the future.* Such
an order is not easily outmoded by changing fashions in
discriminatory practices. To the extent that the proposed consent
orders were inadequate, the usual options have been available to the
Commission to seek appropriate relief. The Commission could have
sought appropriate revisions in the proposed consent orders, or it

1 : ; G ot
Proposed consent agreements having been executed by the respondents and complaint counsel,
the matters were withdrawn from adjudication by the Secretary pursuant to Section 3.25(c) of the
Commission's Rules of Practice on November 12, 1992.

The private Robinson-Patman actions brought by the American Booksel]ers Association
against several book publishers tend to suggest that unlawful price discrimination is not a thing of the
past in the industry.

To the extent that the majority may intend to suggest that the spec1ﬁc practices that led to the
complaints have been abandoned, it should be noted that abandonment is not a sufficient basis, under
well-established precedent, to avoid a Commission order. See, e.g., Warner Communications, Inc.,
105 FTC 342 (1985).

Eg, YKK (U.S.A.) Inc., 98 FTC 25 (1981). See also the form of notice order the Commission
issued with each of the complaints in these six cases: "[R]espondent shall . . . cease and desist from
discriminating in price" by selling to two purchasers at different prices.
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could have rejected the orders and returned the matters to
adjudication.

Third, the majority expresses dismay that orders against the six
book publishers may be ineffective, because the respondents would
be free to use the "meeting competition" defense’ to meet the prices
of publishers not subject to Commission order. Of course, the
respondents would be free to meet competition. That is what the
defense is for. If what the majority means to suggest is that book
publishers not under order also are engaging in discriminatory
pricing, the solution would appear to be to initiate additional
investigations, not to dismiss these complaints. As far as I know, the
Commission never before has deemed enforcement of the Robinson-
Patman Act fruitless on the ground that a respondent under order
could lawfully meet the presumptively lawful prices of its
competitors, and it seems a very odd proposition to adopt.

Finally, the majority cites the success that the American
Booksellers Association has had in its private Robinson-Patman suits
against several publishers. The Association has negotiated settlements
with four publishers. The implication is that the Association's success
should somehow stand in for the Commission's law enforcement.
This is very confusing, when the same majority suggests that a mere
six FTC orders would have been ineffective.

The unfortunate choice to dismiss the complaints may indeed save
"scarce public resources" from further expenditure in these cases, but
it is an imprudent waste of the substantial law enforcement resources
that this agency already has expended.

I dissent.

5 Section 2(b) of the Robinson-Patman Act, 15 U.S.C. 13(b). -
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IN THE MATTER OF

NEW BALANCE ATHLETIC SHOE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3683. Complaint, Sept. 10, 1996--Decision, Sept. 10, 1996

This consent order prohibits, among other things, the Massachussetts-based
corporation from fixing, controlling, or maintaining the prices at which
retailers advertise, promote or offer for sale any New Balance athletic or
casual footwear. The order also prohibits the respondent from coercing or
pressuring any retailer to maintain or adopt any resale price and from
attempting to secure a retailer's commitment to any resale price. In addition,
the order prohibits the respondent, for ten years, from notifying a retailer in
advance that the retailer is subject to partial or temporary suspension or
termination as a New Balance dealer if it advertises products below New
Balance's designated resale price.

Appearances

For the Commission: Michael J. Bloom and Pamela A. Gill.
For the respondent: Paul R. Gauron, Goodwin, Procter & Hoar,
Boston, MA.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(15 U.S.C. 41 et seq.), and by virtue of the authority vested in it by
said Act, the Federal Trade Commission, having reason to believe
that New Balance Athletic Shoe, Inc. (hereinafter "respondent") has
violated the provisions of Section 5 of the Federal Trade Commission
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues this
complaint stating its charges as follows:

PARAGRAPH 1. Respondent New Balance Athletic Shoe, Inc.
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Massachusetts, with its principal
place of business located at 61 North Beacon Street, Boston,
Massachusetts.
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PAR. 2. Respondent is now, and for some time has been, engaged
in the offering for sale, sale, and distribution of athletic footwear to
retail dealers located throughout the United States, 1nclud1ng many of
the nation's largest retail chains.

PAR. 3. Respondent maintains, and has maintained, a substantial
course of business, including the acts or practices alleged in the
complaint, which are in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 4. In connection with the sale and distribution of New
Balance branded products, respondent, in combination, agreement
and understanding with certain of its dealers, has engaged in a course
of conduct to fix, establish and maintain the resale prices at which
dealers sell its products. Respondent has entered into express or tacit
agreements with certain dealers, pursuant to which such dealers have
agreed to raise retail prices on respondent's products, or to maintain
certain prices or price levels set by respondent, or to refrain from
discounting respondent's products for a certain period of time.
Respondent has engaged in certain actions with the intent and effect
of inducing dealers to enter into such price agreements, including,
among other things, the following:

(a) Respondent has made threats to terminate or suspend
shipments to discounting retailers and has engaged in other coercive
acts, such as surveillance of dealers' prices, demands that dealers raise
their prices, and threats that respondent would in the future respond
to complaints by other dealers about a dealer's prices, with the intent
and effect of inducing dealers to enter into express or tacit price
agreements;

(b) Respondent, in order to induce certain dealers to enter into
price agreements, has told such dealers that it would act to secure
similar price agreements with other dealers or to prevent other dealers
from discounting more than a certain fixed percentage below
suggested retail prices; and

(c) Respondent has secured price agreements from dealers after.
warning discounting dealers that continued or subsequent selling of
its products at prices below those set by respondent would result in
discontinuation of sales to the dealer pursuant to respondent's written
policy stating that respondent will give a "one-time warning" to a
dealer who sells its products below designated prices, and that in the



- NEW BALANCE ATHLETIC SHOE, INC. 139

137 Decision and Order

event of continued or subsequent violation of its policy respondent
will discontinue selling to that dealer.

PAR. 5. The purpose, effect, tendency, or capacity of the acts and
" practices described in paragraph four is and has been to restrain trade
unreasonably and to hinder competition in the sale of athletic
footwear in the United States, and to deprive consumers of the
benefits of competition in the following ways, among others:

(a) Price competition among retail dealers with respect to the sale
of New Balance products has been restricted, and

(b) Prices to consumers of New Balance products have been
increased, or have been prevented from falling.

PAR. 6. The aforesaid acts and practices constitute unfair
methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. These
acts and practices are continuing and will continue in the absence of
the relief requested.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and o

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
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has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
further issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent New Balance Athletic Shoe, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Massachusetts. The mailing address and principal
place of business of respondent New Balance Athletic Shoe, Inc. is
61 North Beacon Street, Boston, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

I.

It is ordered, That for the purpose of this order, the following
definitions shall apply:

(A) The term "New Balance" means New Balance Athletic Shoe,
Inc., its predecessors, subsidiaries, divisions, groups, and affiliates
controlled by New Balance Athletic Shoe, Inc., and its respective
directors, officers, employees, agents, and representatives, and the
respective successors and assigns of each. |

(B) The term "respondent” means New Balance.

(C) The term "product” means any athletic or casual footwear
item which is manufactured, offered for sale or sold under the brand
name of "New Balance" to dealers or consumers located in the United
States of America. ~

(D) The term "dealer"” means any person, corporation or entity
not owned by New Balance, or by any entity owned or controlled by
New Balance, that in the course of its business sells any product in or
into the United States of America. |

(E) The term "resale price" means any price, price floor,
minimum price, maximum discount, price range, or any mark-up
formula or margin of profit used by any dealer for pricing any
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product. "Resale price" includes, but is not limited to, any suggested,
established, or customary resale price.

IL.

It is further ordered, That New Balance, directly or indirectly, or
through any corporation, subsidiary, division or other device, in
connection with the manufacturing, offering for sale, sale or
distribution of any product in or into the United States of America in
or affecting "commerce," as defined by the Federal Trade
Commission Act, do forthwith cease and desist from:

(A) Fixing, controlling, or maintaining the resale price at which
any dealer may advertise, promote, offer for sale or sell any product.

(B) Requiring, coercing, or otherwise pressuring any dealer to
maintain, adopt, or adhere to any resale price. |

(C) Securing or attempting to secure any commitment or
assurance from any dealer concerning the resale price at which the
dealer may advertise, promote, offer for sale or sell any product.

(D) For a period of ten (10) years from the date on which this
order becomes final, adopting, maintaining, enforcing or threatening
to enforce any policy, practice or plan pursuant to which respondent
notifies a dealer in advance that: (1) the dealer is subject to warning
or partial or temporary suspension or termination if it sells, offers for
sale, promotes or advertises any product below any resale price
designated by respondents, and (2) the dealer will be subject to a
greater sanction if it continues or renews selling, offering for sale,
promoting or advertising any product below any such designated
resale price. As used herein, the phrase "partial or temporary
suspension or termination" includes but is not limited to any
disruption, limitation, or restriction of supply: (1) of some, but not
all, products, or (2) to some, but not all, dealer locations or
businesses, or (3) for any delimited duration. As used herein, the
phrase "greater sanction" includes but is not limited to a partial or
temporary suspension or termination of greater scope or duration than
the one previously implemented by respondent, or complete
suspension or termination.

Provided that nothing in this order shall prohibit New Balance
from establishing and maintaining cooperative advertising programs
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that include conditions as to the prices at which dealers offer

products, so long as such advertising programs are not a part of a

resale price maintenance scheme and do not otherwise violate this
order.

III.

It is further ordered, That, for a period of five (5) years from the
date on which this order becomes final, New Balance shall clearly
and conspicuously state the following on any list, advertising, book,
catalogue, or promotional material where it has suggested any resale
price for any product to any dealer:

ALTHOUGH NEW BALANCE MAY SUGGEST RESALE PRICES FOR
PRODUCTS, RETAILERS ARE FREE TO DETERMINE ON THEIR OWN THE
PRICES AT WHICH THEY WILL ADVERTISE AND SELL NEW BALANCE
PRODUCTS.

Iv.

It is further ordered, That, within thirty (30) days after the date on
which this order becomes final, New Balance shall mail by first class
mail the letter attached as Exhibit A, together with a copy of this
order, to all of its directors and officers, and to dealers, distributors,
agents, or sales representatives engaged in the sale of any product in
or into the United States of America. |

V.

It is further ordered, That, for a period of two (2) years after the
date on which this order becomes final, New Balance shall mail by
first class mail the letter attached as Exhibit A, together with a copy
of this order, to each new director, officer, dealer, distributor, agent,
and sales representative engaged in the sale of any product in or into
the United States of America, within ninety (90) days of the
commencement of such person's employment or affiliation with New
Balance. | bk |
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It is further ordered, That New Balance shall notify the
Commission at least thirty (30) days prior to any proposed changes
in New Balance such as dissolution, assignment or sale resulting in
the emergence of a successor corporation, the creation or dissolution
of subsidiaries, or any other change in the corporations which may
affect compliance obligations arising out of the order.

VIL

1t is further ordered, That, within sixty (60) days after the date
this order becomes final, and at such other times as the Commission
or its staff shall request, New Balance shall file with the Commission
a verified written report setting forth in detail the manner and form in
which New Balance has complied and is complying with this order.

VIIL

1t is further ordered, That this order shall terminate on September
10, 2016.

Commissioner Starek dissenting.
EXHIBIT A

[NEW BALANCE LETTERHEAD]
Dear Retailer:

The Federal Trade Commission has conducted an investigation into
New Balance's sales policies, and in particular New Balance's "Statement
of Policy," which was announced in July 1991 and, with modifications, has
remained in effect since then. To expeditiously resolve the investigation
and to avoid disruption to the conduct of its business, New Balance has
agreed, without admitting any violation of the law, to the entry of a
Consent Order by the Federal Trade Commission prohibiting certain
practices relating to resale prices. A copy of the order is enclosed. This
letter and the accompanying order are being sent to all of our dealers, sales
personnel and representatives.

The order spells out our obligations in greater detail, but we want you
to know and understand that you can sell and advertise our products at any
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price you choose. While we may send materials to you which contain
suggested retail prices, you remain free to sell and advertise those products
at any price you choose.

We look forward to continuing to do busmess with you in the future.

Smcerely yours,

President
New Balance Athletic Shoe, Inc.

CONCURRING.STATEMENT OF COMMISSIONER MARY L. AZCUENAGA'

There is some evidence that New Balance went beyond
permissible communications with its dealers and entered the realm of
unlawful resale price maintenance. An order is, therefore, appropriate.
I write separately to make clear my understanding that the complaint
does not challenge the announcement or implementation by a supplier
of a structured termination policy. Although I view paragraph 4(c) of
the complaint as ambiguous, the essence of the charge is that New
Balance secured price agreements from dealers that discounted in
return for assurances that New Balance would not impose sanctions
on them. New Balance did not implement its structured termination
policy, and the complaint and order do not address the lawfulness of
that policy.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

As I did in Reebok International, Ltd., Docket No. C-3592, I find
reason to believe that the target of the present investigation -- New
Balance Athletic Shoe, Inc. ("New Balance") -- has entered into
agreements with retailers to restrain retail prices and has thereby
violated Section 5 of the Federal Trade Commission Act, 15 U.S.C.
45. However, I dissent from the Commission's decision to issue the
final order in this matter because certain provisions of the order are
not required to prevent unlawful conduct and may instead
unnecessarily restrain procompetitive conduct by New Balance.

As in Reebok International, the fencing-in restrictions in the order
relating to resale price advertising (specifically, the minimum
advertised price provisions') and to New Balance's "structured

X The unnecessary provisions relating to price advertising appear in paragraphs II(A), [I(B), and
Il and in Exhibit A to the proposed order. ;
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termination policy™ are unjustifiably broad and likely to deter
efficient conduct. Indeed, the order even goes beyond the provisions
I found overinclusive, and therefore unacceptable, in the Reebok
order: the current order omits language that appeared in paragraph II
of the Reebok order that expressly recognized the respondent's
Colgate rights.’

In the interests of fairness and efﬁc1ency, injunctive relief ordered
to address resale price maintenance should be strictly tailored to the
per se unlawful conduct alleged. Because the order in this case
mandates excessive restrictions upon the conduct of New Balance, I
respectfully dissent.

A See paragraph IV(C) of the proposed complaint and paragraph II(D) of the proposed order.
See United States v. Colgate & Co., 250 U.S. 300 (1919).
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IN THE MATTER OF

RED APPLE COMPANIES, INC., ET AL.

MODIFYING VORDER IN REGARD TO ALLEGED -VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9266. Consent Order, Feb. 28, 1995--Modifying Order, Sept. 13, 1996

This order reopens a 1995 consent order -- that required the New York-based
companies and their officer to divest six supermarkets to a Commission-
approved acquirer or acquirers -- and this order modifies the consent order by
terminating their obligation to divest a supermarket in the Chelsea area of
Manhattan, New York.

ORDER REOPENING AND MODIFYING ORDER

On Aprl 29, 1996, Red Apple Companies, Inc., John A.
Catsimatidis, Supermarket Acquisition Corp., and Sloan's
Supermarkets, Inc. (formerly Designcraft Industries, Inc.)
(collectively, "respondents"), the respondents named in the consent
order issued by the Commission on February 28, 1995, in Docket No.
9266, filed their "Motion Requesting Federal Trade Commission to
Issue Order Reopening and Modifying Consent Order Issued on
February 28, 1995" ("Petition"), seeking to reopen and set aside the
order in Docket No. 9266 ("order") that directs respondents to divest
six supermarkets in certain areas of New York County, New York by
March 6, 1996. On August 23, 1996, respondents withdrew their
request for a reopening and modification of the order as to the
divestiture requirements in the Upper East Side and Greenwich
Village. On September 6, 1996, respondents withdrew their request
as to the Upper West Side. Accordingly, the only provision that the
respondents continue to seek to modify is paragraph II.A.3, requiring
a divestiture in Chelsea. For the reasons stated below, the
Commission has determined to grant the Petition.

The order requires respondents to divest six supermarkets, one in
each of the four relevant markets consisting of the Upper West Side,
the Upper East Side, Greenwich Village and Chelsea, plus two more
in two of three of the relevant markets, by March 6, 1996.! Paragraph

II.A.3 of the order requires respondents to divest a supermarket

,l . Only one divestiture is required in Chelsea. Respondents may choose in which two of the

other three markets they will divest the additional two supermarkets.
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located at 188 Ninth Avenue (store no. 441) "or the nearest alternate
supermarket owned or operated by any respondent.” '

On March 5, 1996, the day before the divestiture deadline
contained in the order, respondents filed a "Motion Requesting
Federal Trade Commission to Issue Order Reopening and Modifying
Consent Order Issued on February 28, 1995" ("Original Petition").
Subsequently, in response to a letter from staff detailing specific
concerns with the Original Petition and indicating that staff was
prepared to recommend denial of the Original Petition unless material
that would constitute a sufficient showing was submitted, on April
29, 1996, respondents withdrew the Original Petition and filed the
Petition with additional arguments and supporting materials.

I. STANDARD FOR REOPENING AND MODIFYING FINAL ORDERS

Section 5(b) of the Federal Trade Commission Act provides that
the Commission shall reopen an order to consider whether it should
be modified if the respondent "makes a satisfactory showing that
changed conditions of law or fact" so require. A satisfactory showing
sufficient to require reopening is made when a request to reopen
identifies significant changes in circumstances and shows that the
changes eliminate the need for the order or make continued
application of it inequitable or harmful to competition. S. Rep. No.
96-500, 96th Cong., 2d Sess. 9 (1979) (significant changes or changes
causing unfair disadvantage); Louisiana-Pacific Corp., Docket No. C-
2956, Letter to John C. Hart (June 5, 1986), at 4 (unpubhshed) ("Hart

Letter").?

Section 5(b) also provides that the Comnnsswn may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.’
In such a case, the respondent must demonstrate as a threshold matter
some affirmative need to modify the order.* For example, it may be
in the public interest to modify an order "to relieve any impediment

2 See also United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
decision to reopen does not necessarily entail a decision to modify the order. Reopening may occur
even where the petition itself does not plead facts requiring modification.").

Hart Letter at 5; 16 CFR 2.51.

g Damon Corp., Docket No. C-2916, Letter.to Joel E. Hoffman, Esq. (March 29, 1983), at 2
("Damon Letter"), reprinted in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH)  22,207.
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to effective competition that may result from the order."*> Once such
a showing of need is made, the Commission will balance the reasons
favoring the requested modification against any reasons not to make
the modification.® The Commission also will consider whether the
particular modification sought is appropriate to remedy the identified
harm.”

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified.
The Commission "may properly decline to reopen an order if a
request is merely conclusory or otherwise fails to set forth specific
facts demonstrating in detail the nature of the changed conditions and
the reasons why these changed conditions require the requested
modification of the order." S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10 (1979); see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must
reopen the order to consider whether modification is required and, if
. so, the nature and extent of the modification. The Commission is not
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner's burden is not a light one in view of the public interest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public
interest considerations support repose and finality).

II. THE PETITION

Respondents request that the Commission modify the order to
eliminate the divestiture requirement in Chelsea. Respondents base
their Petition on changed conditions of fact and public interest
considerations.® The changes of fact alleged by respondents include
the entry into the market of Rite Aid under a new format (Rite Aid
Food Mart); that other new entry has occurred and will occur in the
future; that respondents' market share has declined due to sales of

Damon Corp., Docket No. C-2916, 101 FTC 689, 692 (1983).
Damon Letter at 2.
Damon Letter at 4.

00 ~1 N L

Respondents do not assert that any change of law réquires reopening the order.
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supermarkets; that divestiture in Chelsea will eliminate respondents
as a competitor in that market; and that operating losses and declining
sales are such that divestiture will further weaken respondents as
competitors.” Respondents assert that the losses imposed by the
requirement to maintain the stores will harm respondents and prevent
them from being vigorous competitors, and that this constitutes the
affirmative need for the modification under the public interest
standard."

Respondents claim that they have "made diligent efforts
(Catsimatidis Declaration Y 3-8) to divest,""" to no avail. John
Catsimatidis asserts that he has been in contact with numerous
persons concermng the divestiture, but no viable purchasers have

come forward."? The only purchasers who have come forward have

not been able to arrange adequate financing to finalize a transaction.”
Respondents assert that the competitive environment has
substantially changed in ways that were not foreseeable at the time
the order was entered.' In addition, they assert that a number of
strong competing supermarket chains have entered the market or
expanded and that this is scheduled to continue;" that they could not
have known that Rite Aid would enter the market with its Food Mart
format; that respondents' market share has declined due to sales of
stores; and that store operating losses and declining sales are such that
divestiture will further weaken respondents as competitors. '®
Respondents state that Price/Costco has entered the market with
a 116,000 square foot supermarket in Staten Island. Also,
Price/Costco plans to open a 120,000 square foot supermarket on 34th
Street between Eighth and Ninth Avenues during the summer of
1997." Respondents assert that "[b]ased on size alone, the inference
is overwhelming that this store, like a Macy's, will compete on a
citywide basis, i.e., in each of the four areas in issue here."" In

” Petition at 19.
Petition at 26-27.
Petition at 3.
“ Declaration of John A. Catsimatidis, Petition Exhibit A ("Catsimatidis Decl."), at § 6.
Catsimatidis Decl. at { 7.
Petition at 19.
Petition at 4-5.
Petition at 23-24.
Petition at 20-21; Declaration of Matt Wanning (June 23, 1996), (' Wanmng Decl.").
n Petition at 21.
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addition, according to the Petition, the imminent opening of the
Chelsea Market will further eliminate the need for relief in that area."

Respondents state in addition that there has been enormous entry
of drug stores, some of which allocate 50% of their space to food and
supermarket items, and which are lower cost and have a competitive
advantage over respondents' operations.”

The Petition asserts that "the geographic markets set forth in the
order did not foresee or contemplate the developments of the last
year."?!

Respondents also assert that their market share has diminished
since the order became final.”?> At the time respondents entered into |
the consent agreement, they owned three supermarkets in Chelsea.
Currently, they own one, having sold two to Rite Aid.”

Finally, respondents assert that divestiture would cause further
losses and weaken their competitive position.”* Respondents argue
that the divestiture of their only remaining supermarket in Chelsea
will cause them to exit the market and will weaken respondents
competitively with no corresponding benefit to competition. These
losses constitute the affirmative need to modify the order. In addition,
the large amount of entry reduces the need for the order as written,
and the sale of supermarkets to Rite Aid (which has opened Rite Aid
Food Marts at the locations) has in substance accomplished the
purposes of the divestiture, thus favoring modification.”

As part of the Petition, respondents submitted consumer surveys
regarding the Rite Aid Food Marts.** Respondents also submitted
several declarations, audited and unaudited financial statements, and
news articles, among other things.

III. IT IS IN THE PUBLIC INTEREST TO GRANT THE PETITION

Respondents assert that the modification of the order is necessary
for them to remain effective competitors. Respondents currently only
have one supermarket in Chelsea, and divestiture of that supermarket
would cause them to exit the market. Respondents assert that it is in

ot Petition at 15.

- Petition at 22-23.
Petition at 23.
Petition at 23.

: Petition at 6-7.

Petition at 24.
Petition at 26.
Exhibit 1 to Wanning Decl.
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the public interest to reopen and modify the order to prevent them
from exiting the market. For the reasons discussed below, it is in the
public interest to reopen and modify the order as requested by
respondents.”’ .

Respondents have an affirmative need for the modification
because compliance with the order would require them to exit the
Chelsea market. Divestiture of respondents' only supermarket in
Chelsea will harm respondents in a way not contemplated by the
order, by requiring them to exit.

In addition, the reasons in favor of the modification outweigh the
reasons to retain the order as written. The purpose of the divestiture
‘Tequirement, as stated in the order, is to ensure the continuation of the
assets to be divested as ongoing, viable enterprises engaged in the
supermarket business and to remedy the lessening of competition
resulting from the acquisitions as alleged in the Commission's
complaint. Divestiture of respondents' sole remaining supermarket
will not restore competition in the market. Instead, it will simply
replace one competitor with another. In addition, there is no reason
to believe that the supermarket will be more viable when operated by
another firm than it will be in the hands of respondents. Although
respondents themselves, by selling supermarkets for non-supermarket
use, have created the situation where divestiture will not improve
competition in Chelsea, there is no longer-any reason to continue to
require divestiture in this market other than to punish respondents.”®
However, to the extent that respondents merit punishment for their
conduct, that is a matter best addressed through an action for
violation of the order. The Commission expressly reserves the right
to pursue such an action with regard to the failure to divest a

_supermarket in Chelsea, as well as any other violations of the order.”

Commissioner S'tarek, concurring in the result only.

< Because the Petition is granted on public interest grounds, the Commission has not reached
the question of whether it also meets the standards under change of fact. The Commission notes,
however, that the entry discussed by respondents is not within the product and/or geographic markets
alleged in the complaint and order. Accordingly, respondents have a heavy burden to demonstrate that
conditions have changed so significantly that those markets are no longer appropriate.

There may, of course, be circumstances under which a divestiture would improve competition
and accomplish an order's remedial purposes even though that divestiture would result in a
respondent's exit from a market.

Respondents have agreed to pay a civil penalty of $600,000 to settle the Commission's claims
for failure to divest a supermarket in Chelsea, as well as failure to divest the other supermarkets as
required by the order.
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IN THE MATTER OF

JORDAN, McGRATH, CASE & TAYLOR, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3684. Complaint, Sept. 18, 1996--Decision, Sept. 18, 1996

This consent order requires, among other things, the New York advertising agency
for Doan's pills to have competent and reliable scientific evidence, consisting
of at least two clinical studies, to support any claim that any over-the-counter
analgesic is more effective than any other such drug in relieving any particular
kind of pain. In addition, the consent order requires the advertising agency to
have scientific evidence to support claims regarding the efficacy, safety,
benefits or performance of any over-the-counter internal analgesic.

Appearances

For the Commission: Loren G. Thompson and Shira Modell.
For the respondent: Stuart Friedel, David & Gilbert, New York,
N.Y. '

COMPLAINT

The Federal Trade Commission, having reason to believe that
Jordan, McGrath, Case & Taylor, Inc., a corporation ("respondent"),
has violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Jordan, McGrath, Case & Taylor,
Inc., is a New York corporation with its principal office or place of
business at 445 Park Avenue, New York, New York.

PAR. 2. Respondent, at all times relevant to this complaint, was
an advertising agency of Ciba-Geigy Corporation or CIBA Self-
Medication, Inc., and prepared and disseminated advertisements to
promote the sale of Doan's analgesic products. Doan's analgesic
products are "drugs" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

PAR. 3. The acts and practices of respondent alleged in this

‘complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has - disseminated or caused to be
disseminated advertisements for Doan's analgesic products, including,
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but not necessarily limited to, the attached Exhibits A and B. These
advertisements contain the following statements and depictions:

1. If nothing seems to help, try Doan's. It relieves back pain no matter where
it hurts. Doan's has an ingredient these pain relievers don't have. [Depiction of large
package of Doan's in front of smaller packages of Bayer, Aleve, Advil, and
Tylenol]. [Superscript: Magnesium Salicylate]. Doan's. The Back Specialist.
[Superscript: The Back Specialist] [Exhibit A: "Activity - Pets" 15-Second
Television]

2. There are hundreds of muscles in the back. Any one can put you in agony.
That's when you need Doan's. [Depiction of box of Doan's superimposed over
boxes of Bayer, Tylenol, Aleve and Advil]. Doan's has an ingredient the leading
brands don't. It relieves back pain no matter where it hurts. There are hundreds of
muscles in the back. Doan's relieves them all. [Superscript: The Back Specialist]
[Exhibit B: "Muscles - Male" 15-Second Television]

PAR. 5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A.and B, respondent has represented, directly or by
implication, that Doan's analgesic products are more effective than
other analgesics, including Bayer, Advil, Tylenol, and Aleve for
relieving back pain.

PAR. 6. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including, but not necessarily limited to, the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication, that at the time it made the representation set forth in
paragraph five, respondent possessed and relied upon a reasonable
basis that substantiated such representation.

PAR. 7. In truth and in fact, at the time it made the representation
set forth in paragraph five, respondent did not possess and rely upon
a reasonable basis that substantiated such representation Therefore,
the representation set forth in paragraph six was, and is, false and
misleading.

PAR. 8. Respondent knew or should have known that the
representation set forth in paragraph six was, and is, false and
misleading.

PAR. 9. The acts and pracuces of IGSpondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5 and 12 of the Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of the complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission's Rules; and |

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Jordan, McGrath, Case & Taylor, Inc., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York with its office and
principal place of business at 445 Park Avenue, New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
1s in the public interest.
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ORDER
For purposes of this order:

1. "Doan's" shall mean any over-the-counter internal analgesic
drug, as "drug" is defined in the Federal Trade Commission Act,
bearing the Doan's brand name, including, but not limited to, Regular
Strength Doan's analgesic, Extra Strength Doan's analgesic, and Extra
Strength Doan's P.M. analgesic.

2. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliable results.

L

It is ordered, That respondent Jordan, McGrath, Case & Taylor,
Inc., a corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
Doan's or any other over-the-counter analgesic drug, in or affecting
commerce, as "drug" and "commerce" are defined in the Federal
Trade Commission Act, do forthwith cease and desist from making
any representation, in any manner, directly or by implication, that
such product is more effective than other over-the-counter analgesic
drugs for relieving back pain or any other particular kind of pain,
unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation. For purposes of Part I of this
order, "competent and reliable scientific evidence" shall include at
least two adequate and well-controlled, double-blinded clinical
studies which conform to acceptable designs and protocols and are
conducted by different persons, each of whom is qualified by training
and experience to conduct such studies, independently of each other.
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It is further ordered, That respondent Jordan, McGrath, Case &
Taylor, Inc., a corporation, its successors and assigns, and its officers,
agents, representatives and employees, directly or through any
partnership, corporation, subsidiary, division or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of Doan's or any other over-the-counter internal analgesic
drug, in or affecting commerce, as "drug" and "commerce" are
defined in the Federal Trade Commission Act, do forthwith cease and
desist from making any representation, in any manner, directly or by
implication, regarding such product's efficacy, safety, benefits, or
performance, unless, at the time of making such representation,
respondent possesses and relies upon competent and reliable
scientific evidence that substantiates the representation.

Provided, however, that it shall be a defense hereunder that the
respondent neither knew nor had reason to know of an inadequacy of
substantiation for the representation.

III.

Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in labeling for such drug
under any tentative final or final standard promulgated by the Food
and Drug Administration, or under any new drug application
approved by the Food and Drug Administration.

IV.

It is further ordered, That for a period of five (5) years after the
last date of dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representatlon and

B. All tests, reports studies, surveys demonstrations or other
evidence in its possession or control that contradict, qualify, or call
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into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

V.
1t is further ordered, That respondent shall:

A. Within thirty (30) days from the date of entry of this order,
provide a copy of this order to each of its current principals, officers,
directors and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with

‘respect to the subject matter of this order; and

- B. For a period of ten (10) years from the date of entry of this
order, provide a copy of this order to each of its future principals,
officers, directors, and managers, and to all personnel, agents, and
representatives having sales, advertising, or policy responsibility with
respect to the subject matter of this order who are associated with
them or any subsidiary, successor, or assign, within three (3) days
after the person assumes his or her position.

VL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in its corporate
structure, including, but not limited to, dissolution, assignment, or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or affiliates, or any other
corporate change that may affect compliance obligations arising out
of this order.

VIL

It is further ordered, That this order will terminate on September
18, 2016, or twenty (20) years from the most recent date that the
. United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later; provided,
however, that the filing of such a complaint will not affect the
duration of: |
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A. Any part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not na.med as
a defendant in such complaint; and

C. This order if such complaint is ﬁled aﬁer the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dlsmxssal or
ruling is upheld on appeal.

VIIL

It is further ordered, That respondent shall, within sixty (60) days
from the date of entry of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
it has complied with this order.
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IN THE MATTER OF

- LOCKHEED MARTIN CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
) ~ SEC.7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

DOcket C—3685. Complaint Sept. 19, 1996--Decision, Sept. 19, 1996

This consent. order requires Lockheed Martin, a Maryland-based corporation,
-~ among other things, to divest an air traffic control system-related contract;
limits Lockheed Martin's ownership of Loral Space; prohibits Lockheed
~Martin from providing certain technical services or information regarding
satellites to Loral Space; restricts participation and compensation of persons
who serve as directors or officers of both Lockheed Martin and Loral Space;
‘and requires firewalls to limit information flows about competitors' tactical
fighter aircraft and unmanned aerial vehicles.

Appearances

For the Commission: Naomi Licker. | |
For the respondent: Ray Jacobsen, Howrey & Simon, Washington,
D.C: -

COMPLAINT

The Federal Trade Commission ("Commission"), having reason
to believe that respondent, Lockheed Martin Corporation ("Lockheed
Martin"), a corporation subject to the jurisdiction of the Commission,
has agreed to, among other things, acquire all of the outstanding
voting stock of Loral Corporation ("Loral"), a corporation subject to
‘the jurisdiction of the Commission, in violation of Section 5 of the
Federal Trade Commission Act ("FTC Act"), as amended, 15 U.S.C.
45, and that such an acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18 and Section
5 of the FTC Act, as amended, 15 U.S.C. 45; and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:
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I. DEFINITIONS

1. "SETA services” means systems engineering, technical
assistance services and support services relating to air traffic control
systems provided by Lockheed Martin to the Federal Aviation
Administration, pursuant to paragraphs C.2.2.1.3.,, C.2.2.1.5,
C.2.2.1.12. and C.2.2.4. of Task Area 2 and paragraphs C.9.1.3,,
C922.€023,C924,C926,C927,,C92.8. and C.92.10.
of Task Area 9 of the National Implementation and Support Contract,
DTFA01-93-C-00031, that involve the development of technical and
other specifications for procurements and programs; the assessment
of bid and other proposals;.the evaluation, testing or monitoring of
any service, equipment or product provided by any company; the
modification or change of any performance requirements of any
contractor; or the development of financial, cost or budgetary plans,
procedures or policies. :

2. "Air traffic control systems"” means any current or future air
traffic control equipment, system or service designed, developed
proposed or provided for the Federal Aviation Administration.

. "Commercial low earth orbit satellite” means an unmanned
machine that is launched from the earth's surface and designed to
orbit approximately 100 miles to 300 miles above the earth's surface
in low earth orbit for the purpose of transmitting data back to earth,
which is sold to any customer other than the U.S. government.

4. "Commercial geosynchronous earth orbit satellite"” means an
unmanned machine that is launched from the earth's surface and
designed to orbit approximately 22,300 miles above the earth's
surface in geosynchronous earth orbit for the purpose of transmitting
data back to earth, which is sold to a.ny customer other than the U.S.
govemment

5. "Military aircraft" means ﬁxed-wmg aircraft manufactured for
sale to the United States or foreign governments.

6. "NITE Hawk systems" means any airborne forward-looking
infrared targeting system researched, developed designed,
manufactured or sold by Loral for use on the F/A-18 series of military
aircraft.

7. "Simulation and training systems" means the operational and
weapons systems trainers designed, developed, manufactured or sold
by Loral that simulate military aircraft.

8. "Electronic countermeasures” means systems designed,
developed, manufactured or sold by Loral, including, but not limited
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to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile
radars and radar and infrared guided weapons for use on rmhtary
aircraft. ;

9. "Mission computers” means any computer —designed,
" developed, manufactured or sold by Loral, including, but not limited
to, the AP1, AAAPIR and CP1075A/B/C, that control, monitor or
manage the operations and electronics of any military aircraft.

10. "Unmanned aerial vehicle" means any unmanned aircraft used
for tactical or strategic reconnaissance missions manufactured for sale
to the United States or foreign governments.

11. "Integrated communications systems" means systems
designed, developed, manufactured or sold by Loral, including, but
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-013,

that are capable of both wideband satellite and line-of-sight data link
communications and command and control data 11n.ks for use on
unmanned aerial vehicles. :

12. "Merger Agreement” means the Agreement and Plan of
Merger, .dated as of January 7, 1996, by and among Loral
Corporation, Lockheed Martin Corporatlon and LAC Acqulsltlon ;
Corporation.

13. "Restructuring Agreement” means the Restructunng,
Financing and Distribution Agreement, dated as of January 7, 1996,
by and among Loral Corporation, Loral Aerospace Holdings, Inc.,
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar,
L.P., Loral Globalstar Limited, Loral Telecommunications
Acquisition, Inc. (to be renamed Loral Space & Communications
Ltd.) and Lockheed Martin Corporation. '

14. "Lockheed Martin/Loral Space Technical ~Services
Agreement" means the technical services agreement between
. Lockheed Martin and Loral Space, as described by Article VI,
Section 6.7, paragraph (d), of the Restructuring Agreement.

15. "Loral Space" means Loral Space & Communications Ltd.,
a company organized under the laws of the Islands of Bermuda, with
its principal office and place of business located at 600 Third Avenue,
New York, New York. Loral Space, through its 33% ownership
interest in Space Systems/Loral, is engaged in, among other things,
the research, development, manufacture and sale of Commercial Low
Earth Orbit Satellites and Commermal Geosynchronous Earth Orbit
Satellites. :
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16. "Space Systems/Loral” means Space Systems/Loral, Inc., a
Delaware corporation, with its principal office and place of business
located at 3825 Fabian Way, Palo Alto, California. Space
Systems/Loral is engaged in, among other things, the research,
development, manufacture and sale of commercial low earth orbit
satellites and commercial geosynchronous earth orbit satellites.

II. RESPONDENT

17. Respondent Lockheed Martin is a corporation organized and
existing under and by virtue of the laws of the state of Maryland, with
its office and principal place of business located at 6801 Rockledge
Drive, Bethesda, Maryland. Respondent Lockheed Martin is engaged
in, among other things, the provision of SETA services and the
research, development, manufacture and sale of commercial low earth
orbit satellites, commercial geosynchronous earth orbit satellites,
military aircraft and unmanned aerial vehicles.

18. For purposes of this proceeding, respondent is, and at all times
relevant herein has been, engaged in commerce as "commerce" is
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12,
and is a corporation whose business is in or affecting commerce as
"commerce" is defined in Section 4 of the FTC Act, as amended, 15
U.S.C. 44. '

III. ACQUIRED COMPANY

19. Loral is a corporation organized and existing under and by
virtue of the laws of the state of New York, with its principal office
and place of business located at 600 Third Avenue, New York, New
York. Loral is engaged in, among other things, the research,
development, manufacture and sale of air traffic control systems,
NITE Hawk systems, simulation and training systems, electronic
countermeasures, mission computers and integrated communications
systems. Loral, through its 33% ownership interest -in Space
Systems/Loral, is also engaged in the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites.

20. Loral is, and at all times relevant herein has been, engaged in
commerce as "commerce" is defined in Section 1 of the Clayton Act,
as amended, 15 U.S.C. 12, and is a corporation whose business is in
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or affecting commerce as "commerce" is defined in Section 4 of the
FTC Act, as amended, 15 U.S.C. 44.

IV. THE ACQUISITION

21. On or about January 7, 1996, Lockheed Martin entered into
a Merger Agreement and Restructuring Agreement, whereby
Lockheed Martin would engage in a series of related transactions and
acts, including, but not limited to: (1) the acquisition of all of the
outstanding voting common stock of Loral; (2) the transfer of the
space and telecommunications businesses of Loral and its subsidiaries
to Loral Space; (3) the acquisition of a 20% convertible preferred
~ stock interest in Loral Space, which in turn owns a 33% interest in
Space Systems/Loral; (4) the Lockheed Martin/Loral Space Technical
Services Agreement; and (5) the appointment of Mr. Bernard
Schwartz, Chairman of the Board of Directors and Chief Executive
Officer of Loral Space, to the position of Vice Chairman of the Board
of Directors of Lockheed Martin.

V. THE RELEVANT MARKETS

22. For purposes of this complaint, the relevant lines of commerce
in which to analyze the effects of the Acquisition are:

a. The research, development, manufacture and sale of air traffic
control systems;

b. The provision of SETA services;

c¢. The research, development, manufacture and sale of
commercial low earth orbit satellites;

d. The research, development, manufacture and sale of
commercial geosynchronous earth orbit satellites;

e. The research, development, manufacture and sale of military
aircraft;

f. The research, development, manufacture and sale of NITE
Hawk systems;

g. The research, development, manufacture and sale of

. simulation and training systems;

h. The research, development, rnanufacture and sale of
electronic countermeasures;

i. The research, development, manufacture and sale of mission
computers;
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j. The research, development, manufacture and sale of
unmanned aerial vehicles; and

k. The research, development, manufacture and sale- of
integrated communications systems.

23. For purposes of this complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition in all the relevant lines of commerce. =

VI. STRUCTURE OF THE MARKETS

24. The market for the provision of SETA Services in the United
States 1s highly concentrated as measured by the Herfindahl-
Hirschmann Index ("HHI") or the two-firm and four-firm
concentration ratios ("concentration ratios"). Respondent has been the
only provider of SETA services since 1993.

25. Respondent, through the Acquisition, would be engaged in
both the research, development, manufacture and sale of air traffic .
control systems and the provision of SETA services.

26. The markets for the research, development, manufacture and
sale of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites in the United States are highly
concentrated as measured by the HHI or concentration ratios.

27. Respondent and Loral, through its 33% ownership interest in-
Space Systems/Loral, are actual significant competitors in the
relevant markets for the research, development, manufacture and sale
of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites.

28. Respondent and Loral Space, through its 33% ownership
interest in Space Systems/Loral, will be actual significant competitors
in the relevant markets for the research, development, manufacture
and sale of commercial low earth orbit satellites and commercial
geosynchronous earth orbit satellites.

29. The markets for the research, development, manufacture and
sale of NITE Hawk systems, simulation and training systems,
electronic countermeasures, mission computers and integrated
communications systems in the United States are highly concentrated
as measured by the HHI or concentration ratios.

30. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of military aircraft, as
well as the research, development, manufacture and sale of NITE
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Hawk systems, electronic countermeasures and mission computers,
all of which are used in military aircraft.

31. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of both military aircraft
~and simulation and training systems which are used to simulate
military aircraft.

32. Respondent, through the Acquisition, would be engaged in the
research, development, manufacture and sale of both unmanned aerial
vehicles and integrated communications systems, which are used in
unmanned aerial vehicles.

VII. BARRIERS TO ENTRY

33. Entry into the market for the provision of SETA services
would not occur in a timely manner to deter or counteract the adverse
competitive effects described in paragraph thirty-six because of,
among other things, the time required to develop the experience and
expertise necessary to effectively provide these services.

34. Entry into the markets for the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites is difficult, unlikely
and would not occur in a timely manner to deter or counteract the
adverse competitive effects described in paragraph thirty-six because
of, among other things, the time and expense required. to establish
manufacturing facilities, develop the technology needed to produce
these products and establish a reputation for high quality products
among customers in these markets.

35. Entry into the markets for the research, development,

manufacture and sale of NITE Hawk systems, simulation and training
systems, electronic countermeasures, mission computers and
integrated communications systems is difficult, unlikely and would
‘not occur in a timely manner to deter or counteract the adverse
competitive effects described in paragraph thirty-six because of,
among other things, the time and expense required to develop the
technology needed to produce these products.

VIII. EFFECTS OF THE ACQUISITION

36. The effects of the Acquisition may be substantially to lessen
competition and to tend to create a monopoly in the relevant markets
set forth above in violation of Section 7 of the Clayton Act, 15 U.S.C.
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18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C.
45, in the following ways, among others:

A. Respondent may gain access to competitively sensitive non-
public information concerning other air traffic control systems
contractors, whereby: '

(1) Actual competition between respondent and air traffic control
systems contractors would be reduced; and

(2) Advancements in air traffic control systems research,
development, innovation and quality would be reduced,

B. Respondent may be in a position to disadvantage or raise the
costs of competing air traffic control systems contractors, whereby
actual competition between respondent and air traffic control systems
contractors would be reduced;

C. By eliminating direct actual competition between respondent
and Loral Space in the markets for the research, development,
manufacture and sale of commercial low earth orbit satellites and
commercial geosynchronous earth orbit satellites;

D. By enhancing the likelihood of collusion or coordinated
interaction between or among the firms in the markets for the
research, development, manufacture and sale of commercial low earth
orbit satellites and commercial geosynchronous earth orbit satellites:

E. By increasing the likelihood that quality and technological
innovation in the commercial low earth orbit satellite and commercial
geosynchronous earth orbit satellite markets would be reduced;

F. By increasing the likelihood that consumers in the United
States would be forced to pay higher prices for commercial low earth
orbit satellites and commercial geosynchronous earth orbit satellites:

G. Respondent may gain access to competitively sensitive non-
public information concerning other military aircraft manufacturers,
whereby:

(1) Actual competition between respondent and military aircraft
manufacturers would be reduced; and

(2) Advancements in military aircraft research, development,
innovation and quality would be reduced; and
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H. Respondent may gain access to competitively sensitive non-
public information concerning other unmanned aerial vehicle
manufacturers, whereby:

(1) Actual competition between respondent and unmanned aerial
vehicle manufacturers would be reduced; and

(2) Advancements in unmanned aerial vehicle research,
development, innovation and quality would be reduced.

IX. VIOLATIONS CHARGED

37. The Acquisition described in paragraph twenty-one
constitutes a violation of Section 5 of the FTC Act, as amended, 15
U.S.C. 45.

38. The Acquisition described in paragraph twenty-one, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by respondent of all of the outstanding
voting common stock of Loral Corporation ("Loral"), and the
respondent having been furnished thereafter with a copy of a draft of
complaint that the Bureau of Competition presented to the
Commission for its consideration and which, if issued by the -
Commission, would charge respondent with violations of Section 7
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and

Respondent, its attorneys, and counsel for the Commission having
* thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

. The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
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has violated the said Acts, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional .
findings and enters the following order:

1. Respondent Lockheed Martin Corporation ("Lockheed
Martin") is a corporation organized, existing and doing business
under and by virtue of the laws of the state of Maryland, with its
principal place of business located at 6801 Rockledge Drive,
Bethesda, Maryland. " =,

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. -

ORDER

L4

It is ordered, That, as used in this order, the following definitions
shall apply: '

A. "Respondent" or "Lockheed Martin" means Lockheed Martin
Corporation, its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Corporation, and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each. Lockheed Martin includes Loral Corporation, which prior to
the Acquisition had its principal office and place of business located
at 600 Third Avenue, New York, New York; except that Lockheed
Martin does not include any of the foregoing that will be part of Loral
Space after the Acquisition.

B. "Loral" means Loral Corporation, a New York corporation,
with its principal office and place of business located at 600 Third
Avenue, New York, New York, its directors, officers, employees,
agents, representatives, predecessors, successors and assigns; its
subsidiaries, divisions, groups, affiliates, partnerships and joint
ventures controlled by Loral Corporation, and the respective
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directors, officers, employees, agents, representatives, successors and
assigns of each; except that Loral does not include any of the
foregoing that will be part of Loral Space after the Acquisition.

C. "Commission" means the Federal Trade Commission.

D. "SETA services”" means systems engineering, technical
assistance sérvices and support services relating to air traffic control
systems provided by Lockheed Martin to the Federal Aviation
Administration, pursuant to paragraphs C.2.2.1.3.,, C.2.2.1.5.,
C.2.2.1.12. and C.2.2.4. of Task Area 2 and paragraphs C.9.1.3.,
C922,C923.,C924,C9.2.6.,C92.7,C9.2.8. and C.9.2.10.
of Task Area 9 of the National Implementation and Support Contract,
DTFA01-93-C-00031, that involve the development of technical and
-other specifications for procurements and programs; the assessment
of bid and other proposals; the evaluation, testing or monitoring of
any service, equipment or product provided by any company; the
modification or change of any performance requirements of any
contractor; or the development of financial, cost or budgetary plans,
procedures or policies.

E. "SETA services operations” means all assets, properties,
business and goodwill, tangible and intangible, held by respondent
and used in the provision of SETA services including, without
limitation, the following:

1. All rights, obligations and interests in paragraphs C.2.2.1.3.,
C2215, €221.12,C224,C913,0C9322,C923.C924,
C9.26.,C.9.2.7.,C.9.2.8. and C.9.2.10. of contract DTFA01-93-C-
00031 relating to the provision of SETA services;

2. All customer lists, vendor lists, catalogs, sales promotion

literature, advertising materials, research materials, financial
information, technical information, management information and
‘systems, software, software licenses, inventions, copyrights,
trademarks, trade secrets, intellectual property, patents, technology,
know-how, specifications, designs, drawings, processes and quality
control data; , ' '

3. All rights, titles and interests in and to owned or leased real
property, together with appurtenances, licenses and permits;

4. All rights, titles and interests in and to the contracts entered
into in the ordinary course of business, including, but not limited to,
contracts with customers (together with associated bid and
performance bonds), suppliers, subcontractors, sales representatives,
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distributors, agents, personal property lessors, personal property
lessees, licensors, licensees, consignors and consignees;

5. All rights under warranties and guarantees, express or implied;

6. All books, records and files;

7. All data developed, prepared, received, stored or maintained;
and

8. All items of prepaid expense.

F. "Non-public air traffic control information" means any
information not in the public domain disclosed by the Federal
Aviation Administration or any company to respondent in its capacity
as a provider of SETA services.

G. "Standard terminal automation replacement system" means
any current or future equipment and services designed, developed,
proposed or provided by Loral air traffic control to upgrade the traffic
control equipment and systems in the Federal Aviation
Administration's U.S. air traffic control terminals.

H. "Traffic flow management system" means any current or future
equipment and services designed, developed, proposed or provided
by Loral air traffic control to predict arrival and departure traffic
flows at U.S. airports for the Federal Aviation Administration.

L. "Operational and supportability implementation service" means
any current or future equipment and services designed, developed,
proposed or provided by Loral air traffic control to upgrade Federal
Aviation Administration flight server stations.

J. "Air traffic control systems" means any current or future air

‘traffic control equipment, system or service designed, developed,
proposed or provided by Loral air traffic control, including, but not
limited to, the standard terminal automation replacement system, the
traffic flow management system and the operational and
supportability implementation service, for the Federal Aviation
Administration.

K. "Military aircrafi” means fixed-wing aircraft manufactured for
sale to the United States or foreign governments.

L. "NITE Hawk systems" means any airborne forward-looking
infrared targeting system researched, developed, designed,
manufactured or sold by Loral for use on the F/A-18 series of military
aircraft. :
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M. "Simulation and training systems" means the operational and
weapons systems trainers designed, developed, manufactured or sold
by Loral that simulate military aircraft. ’

N. "Electronic countermeasures” means systems designed,
developed, manufactured or sold by Loral, including, but not limited
to, the ALR-56A and ALR-56C, that detect, jam and deceive hostile
radars and radar and infrared guided weapons for use on military
aircraft.

O. "Mission computers” means any computer designed,
developed, manufactured or sold by Loral, including, but not limited
to, the AP1, AAAPIR and CP1075A/B/C, that control, monitor or
manage the operations and electronics of any military aircraft.

P. "Unmanned aerial vehicle"” means any unmanned aircraft used
for tactical or strategic reconnaissance missions manufactured for sale
to the United States or foreign governments.

Q. '"Integrated communications systems" means systems
designed, developed, manufactured or sold by Loral, including, but
not limited to, the 367-6000-59-R-012 and the 367-6000-59-R-013,
that are capable of both wideband satellite and line-of-sight data link
communications and command and control data links for use on
unmanned aerial vehicles.

R. "Loral air traffic control” means Loral air traffic control, an
entity with its principal place of business at 9211 Corporate Blvd.,
Rockville, Maryland, or any other entity within or controlled by
Lockheed Martin that is engaged in, among other things, the research,
development, manufacture or sale of air traffic control systems, and
its directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled by Loral
~ air traffic control (or such similar entity), and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each; except that Loral air traffic control does not include any of
the foregoing that will be part of Loral space after the Acquisition.

S. "Lockheed Martin Military Aircraft Business" means any entity
within or controlled by Lockheed Martin that is engaged in, among
other things, the research, development, manufacture or sale of
military aircraft or unmanned aerial vehicles, and its directors,
officers, employees, agents, representatives, predecessors, successors
and assigns; its subsidiaries, divisions, groups, affiliates, partnerships
and joint ventures controlled by a Lockheed Martin Military Aircraft
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Business and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.

T. "Management and data systems" means Lockheed Martin
Management and Data Systems Division, an entity with its principal
place of business at 7000 Geerdes Blvd., King of Prussia,
Pennsylvania, or any other entity within or controlled by Lockheed
Martin that is engaged in, among other things, the provision of SETA
services, and 1its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Management and Data Systems Division (or
such similar entity), and the respective directors, officers, employees, -
agents, representatives, successors and assigns of each.

U. "Non-public military aircraft information (NITE Hawk)"
means (1) any information not in the public domain disclosed by any
military aircraft manufacturer, other than Lockheed Martin, to
respondent or Loral in its capacity as a provider of NITE Hawk
" systems and (a) if written information, designated in writing by the
military aircraft manufacturer as proprietary information by an
appropriate legend, marking, stamp or positive written identification
on the face thereof, or (b) if oral, visual or other information,
1identified as proprietary information in writing by the military aircraft
manufacturer prior to the disclosure or within thirty (30) days after
such disclosure; or (2) any information not in the public domain
disclosed by any military aircraft manufacturer prior to the
Acquisition to Loral in its capacity as a provider of NITE Hawk
systems. Non-public military aircraft information (NITE Hawk) shall
not include: (1) information known or disclosed to respondent,
excluding Loral, at the time respondent signed the Agreement
Containing Consent Order in this matter, (2) information that
subsequently falls within the public domain through no violation of
this order by respondent, (3) information that subsequently becomes
known to respondent from a third party not in breach of a confidential
disclosure agreement (information obtained from Loral or otherwise
obtained as a result of the Acquisition shall not be considered
information known to respondent from a third party), or (4)
information after six (6) years from the date of disclosure of such
non-public military aircraft information (NITE Hawk) to respondent,
or such other period as agreed to in writing by respondent and the
provider of the information.
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V. "Non-public military aircraft information (simulation and
training)"” means (1) any information not in the public domain
disclosed by any military aircraft manufacturer, other than Lockheed
Martin, to respondent or Loral in its capacity as a provider of
- simulation and training systems and (a) if written information,
designated in writing by the military aircraft manufacturer as
proprietary information by an appropriate legend, marking, stamp or
positive written identification on the face thereof, or (b) if oral, visual
or other information, identified as proprietary information in writing
by the military aircraft manufacturer prior to the disclosure or within
thirty (30) days after such disclosure; or (2) any information not in
the public domain disclosed by any military aircraft manufacturer
“prior to the Acquisition to Loral in its capacity as a provider of
simulation and training systems. Non-public military aircraft
information (simulation and training) shall not include: (1)
information known or disclosed to respondent, excluding Loral, at the
time respondent signed the Agreement Containing Consent Order in
this matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public military aircraft
information (simulation and training) to respondent, or such other
period as agreed to in writing by respondent and the provider of the
information. '

W. "Non-public military aircraft information (electronic
~countermeasures)” means (1) any information not in the public
domain disclosed by any military aircraft manufacturer, other than
Lockheed Martin, to respondent or Loral in its capacity as a provider
of electronic countermeasures and (a) if written information,
designated in writing by the military aircraft manufacturer as
proprietary information by an appropriate legend, marking, stamp or
positive written identification on the face thereof, or (b) if oral, visual
- or other information, identified as proprietary information in writing
by the military aircraft manufacturer prior to the disclosure or within
thirty (30) days after such disclosure; or (2) any information not in
the public domain disclosed by any military aircraft manufacturer
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prior to the Acquisition to Loral in its capacity as a provider of
electronic countermeasures. Non-public military aircraft information
(electronic countermeasures) shall not include: (1) information
known or disclosed to respondent, excluding Loral, at the time
respondent signed the Agreement Containing Consent Order in this
matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public military aircraft
information (electronic countermeasures) to respondent, or such other
period as agreed to in writing by respondent and the provider of the
information.

X. "Non-public military aircraft information (mission
computers)” means (1) any information not in the public domain
disclosed by any military aircraft manufacturer, other than Lockheed
Martin, to respondent or Loral in its capacity as a provider of mission
computers, and (a) if written information, designated in writing by the
military aircraft manufacturer as proprietary information by an
appropriate legend, marking, stamp or positive written identification
on the face thereof, or (b) if oral, visual or other information,
identified as proprietary information in writing by the military aircraft
manufacturer prior to the disclosure or within thirty (30) days after
such disclosure; or (2) any information not in the public domain
disclosed by any military aircraft manufacturer prior to the
Acquisition to Loral in its capacity as a provider of mission
computers. Non-public military aircraft information (mission
computers) shall not include: (1) information known or disclosed to
respondent, excluding Loral, at the time respondent signed the
Agreement Containing Consent Order in this matter, (2) information
that subsequently falls within the public domain through no violation
of this order by respondent, (3) information that subsequently
becomes known to respondent from a third party not in breach of a
confidential disclosure agreement (information obtained from Loral
or otherwise obtained as a result of the Acquisition shall not be
considered information known to respondent from a third party), or
(4) information after six (6) years from the date of disclosure of such
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non-public military aircraft information (mission computers) to
respondent, or such other period as agreed to in writing by respondent
and the provider of the information.
Y. "Non-public unmanned aerial vehicle information" means (1)
any information not in the public domain disclosed by any unmanned
aerial vehicle manufacturer, other than Lockheed Martin, to
respondent or Loral in its capacity as a provider of integrated
communications systems, and (a) if written information, designated
in writing by the unmanned aerial vehicle manufacturer as proprietary
information by an appropriate legend, marking, stamp or positive
written identification on the face thereof, or (b) if oral, visual or other
information, identified as proprietary information in writing by the
" unmanned aerial vehicle manufacturer prior to the disclosure or
within thirty (30) days after such disclosure; or (2) any information
not in the public domain disclosed by any unmanned aerial vehicle
manufacturer prior to the Acquisition to Loral in its capacity as a
provider of integrated communications systems. Non-public
unmanned aerial vehicle information shall not include: (1)
information known or disclosed to respondent, excluding Loral, at the
time respondent signed the Agreement Containing Consent Order in
this matter, (2) information that subsequently falls within the public
domain through no violation of this order by respondent, (3)
information that subsequently becomes known to respondent from a
third party not in breach of a confidential disclosure agreement
(information obtained from Loral or otherwise obtained as a result of
the Acquisition shall not be considered information known to
respondent from a third party), or (4) information after six (6) years
from the date of disclosure of such non-public unmanned aerial
vehicle information to respondent, or such other period as agreed to
“in writing by respondent and the provider of the information.

Z. "Satellite” means an unmanned machine that is launched from
the earth's surface for the purpose of transmitting data back to earth
and which is designed either to orbit the earth or travel away from the
~ earth.

AA. "Restructuring Agreement” means the Restructuring,
Financing and Distribution Agreement, dated as of January 7, 1996,
by and among Loral Corporation, Loral Aerospace Holdings, Inc.,
Loral Aerospace Corp., Loral General Partner, Inc., Loral Globalstar,
L.P., Loral Globalstar Limited, Loral Telecommunications
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Acquisition, Inc. (to be renamed Loral Space & Communications
Ltd.) and Lockheed Martin Corporation. )

BB. "Loral Space"” means Loral Space & Communications Ltd.,
a company organized under the laws of the Islands of Bermuda, with
its principal office and place of business located at 600 Third Avenue,
New York, New York, as described by the Restructuring Agreement;
its directors, officers, employees, agents, representatives,
predecessors, successors and assigns; its subsidiaries, divisions,
groups, affiliates, partnerships and joint ventures controlled or
managed by Loral Space & Communications Ltd., including, but not
limited to, Globalstar, L.P., Space Systems/Loral, Inc. and K&F
Industries, Inc., and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Loral Space does not include any of the foregoing that will be part of
Loral or Lockheed Martin after the Acquisition.

CC. "Space Systems/Loral" means Space Systems/Loral, Inc., an
entity with its principal place of business at 3825 Fabian Way, Palo
Alto, California, or any other entity within or controlled by Loral
Space that is engaged in, among other things, the research,
development, manufacture or sale of Satellites, and its directors,
officers, employees, agents, representatives, predecessors, successors
and assigns; its subsidiaries, divisions, groups, affiliates, partnerships
and joint ventures controlled by Space Systems/Loral, Inc. (or such
similar entity), and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Space Systems/Loral does not include any of the foregoing that will
be part of Loral or Lockheed Martin after the Acquisition and does
not include any entity or line of business, outside of Space
Systems/Loral, Inc., within or controlled by Loral Space that is not
engaged in the research, development, manufacture or sale of
Satellites. |

DD. "Defensive missiles systems" are the research, development,
manufacture or sale of defensive missiles systems and components,
including, among other things, the Theater High Altitude Area
Defense System, Corps SAM/MEADS, the Advanced Intercept
Technology, National Missile Defense, Naval Upper Tier, the
Airborne Laser, target programs and other related activities.

EE. "Fleet Ballistic Missiles" are the research, development,
manufacture, sale or life cycle support including disposal of strategic
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offensive missiles and associated support equipment, including,
among other things, the Trident missile. .

FF. "Missile System Products Center" is the research,
development, manufacture or sale of missile systems, missile
" components, missile technology, propulsion systems, seekers,
electronics, avionics, composites, bombs, rockets and mortars,
including, among other things, the Composites Initiative, the
Propulsion Initiative, BLU-109 and Precision Guided Mortar
Munition.

GG. "Space & Strategic Missiles" means Lockheed Martin Space

& Strategic Missiles Sector, an entity with its principal place of

‘business at 6801 Rockledge Drive, Bethesda, Maryland, or any other

entity within or controlled by Lockheed Martin that is engaged in,
among other things, the research, development, manufacture or sale
of Satellites; and its directors, officers, employees, agents,
representatives, predecessors, successors and assigns; its subsidiaries,
divisions, groups, affiliates, partnerships and joint ventures controlled
by Lockheed Martin Space & Strategic Missiles Sector (or such
similar entity), and the respective directors, officers, employees,
agents, representatives, successors and assigns of each; except that
Space & Strategic Missiles does not include Defensive Missile
Systems, Fleet Ballistic Missiles, and Missile System Products
Center, and any other entity or line of business, outside of Lockheed
Martin Space & Strategic Missiles Sector, within or controlled by
Lockheed Martin that is not engaged in the research, development
manufacture or sale of Satellites. -

HH. "Common LM/Loral Space Director” means any person who
is simultaneously a member of the Board of Directors of Lockheed
Martin or an officer of Lockheed Martin and a member of the Board

-of Directors of Loral Space or an officer of Loral Space. |

I1. "Non-public space information of Lockheed Martin" means
any information not in the public domain relating to Space &
Strategic Missiles. .

JI. "Non-public space information of Loral Space" means any
information not in the public domain relating to Space Systems/Loral.

KK. "Lockheed Martin/Loral Space Technical Services
Agreement” means the technical services agreement between
Lockheed Martin and Loral Space, as described by Article VI,
Section 6.7, paragraph (d), of the Restructuring Agreement.
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LL. "Merger Agreement” means the Agreement and Plan of
Merger, dated as of January 7, 1996, by and among Loral
Corporation, Lockheed Martin Corporation and LAC Acquisition
Corporation.

MM. "Stockholders Agreement” means the Stockholders
Agreement referred to in the Restructuring Agreement.

NN. "Non-Voting Equity Securities" means any share of stock that
does not entitle the shareholder to vote for any member of the Board
of Directors.

0O0. "Voting Equity Securities" means any share of stock that
entitles the shareholder to vote for any member of the Board of
Directors.

PP. "Acquisition” means the transaction described by the Merger
Agreement and the Restructuring Agreement, including, but not
limited to: (1) the acquisition by respondent of all of the outstanding
voting common stock of Loral; (2) the transfer of the space and
telecommunications businesses of Loral and its subsidiaries to Loral
Space; (3) the acquisition by respondent of a 20% convertible
preferred stock interest in Loral Space, which in turn owns a 33%
interest in Space Systems/Loral; (4) the Lockheed Martin/Loral Space

Technical Services Agreement; and (5) the appointment of Mr.

Bernard Schwartz, Chairman of the Board of Directors and Chief
Executive Officer of Loral Space, to the position of Vice Chairman
of the Board of Directors of Lockheed Martin.

1L
It is further ordered, That:

A. Respondent shall divest, absolutely and in good faith, within
six (6) months of the date respondent signed the Agreement
Containing Consent Order in this matter, the SETA services
operations, and shall not charge any costs associated with the
divestiture to the Federal Aviation Administration.

B. Respondent shall divest the SETA services operations only to
an acquirer or acquirers that receive the prior approval of the
Commission and only in a manner that receives the prior approval of
the Commission. The purpose of the divestiture is to ensure the
continued provision of SETA services in the same manner as
provided by respondent at the time of the proposed divestiture and to
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remedy the lessening of competition alleged in the Commission's
complaint. :

C. Pending divestiture of the SETA services operations,
respondent shall take such actions as are necessary to ensure the
- continued provision of SETA services, to maintain the viability and
marketability of the assets used to provide SETA services, to prevent
the destruction, removal, wasting, deterioration or impairment of the
assets used to provide SETA services, and to prevent the disclosure
of non-public air traffic control information to Loral Air Traffic
Control.

D. Upon reasonable notice from any acquirer or the Federal
Aviation Administration to respondent, respondent shall provide such
~ technical assistance to the acquirer as is reasonably necessary to
enable the acquirer to provide SETA services in substantially the
same manner and quality as provided by respondent prior to
divestiture. Such assistance shall include reasonable consultation with
knowledgeable employees and training at the acquirer's facility for a
period of time sufficient to satisfy the acquirer's management that its
personnel are appropriately trained in the skills necessary to perform
the SETA services operations. Respondent shall convey all know-
how necessary to perform the SETA services operations in
substantially the same manner and quality provided by respondent
prior to divestiture, provided, however, that the respondent may retain
the right to use the know-how. However, respondent shall not be
required to continue providing such assistance for more than one (1)
year from the date of the divestiture. Respondent shall charge the
acquirer at a rate no more than its own costs for providing such

technical assistance. ' 1
' E. At the time of the execution of the purchase agreement
between respondent and a proposed acquirer of the SETA services
operations ("Purchase Agreement"), respondent shall provide the
acquirer(s) with a complete list of all full-time, non-clerical, salaried
employees of respondent who were engaged in the provision of
SETA services on the date of the Acquisition, as well as all current
full-time, non-clerical, salaried employees of respondent engaged in
the provision of SETA services on the date of the purchase
agreement. Such list(s) shall state each such individual's name,
position, address, business telephone number, or if no business
telephone number exists, a home telephone number, if available and
with the consent of the employee, and a description of the duties and
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work performed by the individual in connection with the SETA
services operations.

F. Following the execution of the Purchase Agreement(s) and
subject to the consent of the employees, respondent shall provide the
proposed acquirer(s) with an opportunity to inspect the personnel files
and other documentation relating to the individuals identified in
paragraph ILE of this order to the extent permissible under applicable
laws. For a period of six (6) months following the divestiture, -
respondent shall further provide the acquirer(s) with an opportunity
to interview such individuals and negotiate employment contracts
with them.

G. Respondent shall provide all employees identified in paragraph
ILE of this order with reasonable financial incentives, if necessary, to
continue in their employment positions pending divestiture of the
SETA services operations, and to accept employment with the
acquirer(s) at the time of the divestiture. Such incentives shall include
continuation of all employee benefits offered by respondent until the
date of the divestiture, and vesting of all pension benefits (as
permitted by law). In addition, respondent shall not enforce any
confidentiality restrictions relating to the SETA services or SETA
services operations that apply to any employee identified in paragraph
ILE who accepts employment with any proposed acquirer.
Respondent also shall not enforce any noncompete restrictions that
apply to any employee identified in paragraph ILE who accepts
employment with any proposed acquirer.

H. For a period of one (1) year commencing on the date of the
individual's employment by any acquirer, respondent shall not re-hire
any of the individuals identified in paragraph ILE of this order who
accept employment with any acquirer, unless such individual has
been separated from employment by the acquirer against that
individual's wishes.

7 I. Prior to divestiture, respondent shall not transfer, without the

consent of the Federal Aviation Administration, any of the
individuals identified in paragraph IL.LE of this order whose
employment responsibilities involve access to non-public air traffic
control information from management and data systems to any other
position involving business with the Federal Aviation Administration.



LOCKHEED MARTIN CORPORATION 183

161 Decision and Order

1.
Itis fﬁrther ordered, That:

A. Respondent shall not provide, disclose or otherwise make
available to Loral Air Traffic Control any non-public air traffic
control information.

B. Respondent shall use any non-public air traffic control
information obtained by Management and Data Systems only in
respondent's capacity as provider of technical assistance to an
acquirer, pursuant to paragraph II.D of this order.

IV.
. 1t is further ordered, That:

A. If respondent has not divested, absolutely and in good faith and
with the Commission's prior approval, the SETA services operations
within six (6) months of the date respondent signed the Agreement
Containing Consent Order in this matter, the Commission may
appoint a trustee to divest the SETA services operations. In the event
that the Commission or the Attorney General brings an action
pursuant to Section 5(1) of the Federal Trade Commission Act, 15
U.S.C. 45(1), or any other statute enforced by the Commission,
respondent shall consent to the appointment of a trustee in such
action. Neither the appointment of a trustee nor a decision not to
appoint a trustee under this paragraph IV shall preclude the
Commission or the Attorney General from seeking civil penalties or
- any other relief available to it, including a court-appointed trustee,
. pursuant to Section 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by
respondent to comply with this order.

—~  B. Ifatrustee is appointed by the Commission or a court pursuant
to paragraph IV.A of this order, respondent shall consent to the
following terms and conditions regarding the trustee's powers, duties, -
authority, and responsibilities:

1. The Commission shall select the trustee, subject to the consent
of respondent, which consent shall not be unreasonably withheld.
The trustee shall be a person with experience and expertise in
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acquisitions and divestitures. If respondent has not opposed, in
writing, including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after notice by the staff of the
Commission to respondent of the identity of any proposed trustee,
respondent shall be deemed to have consented to the selection of the
proposed trustee.

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the SETA
services operations.

3. Within ten (10) days after appomtment of the trustee
respondent shall execute a trust agreement that, subject to the prior
approval of the Commission and, in the case of a court-appointed
trustee, of the court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture required by
this order.

4. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
IV.B.3 to accomplish the divestiture, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve (12) month period, the trustee has submitted a plan of
divestiture or believes that divestiture can be achieved within a
reasonable time, the divestiture period may be extended by the

Commission, or, in the case of a court-appointed trustee, by the court;
provided, however, the Commission may extend this period only two
(2) times.

5. The trustee shall have full and complete access to the
personnel, books, records and facilities related to the SETA services
operations, or to any other relevant information, as the trustee may
request. Respondent shall develop such financial or other information
as the trustee may request and shall cooperate with the trustee.
respondent shall take no action to interfere with or impede the
trustee's accomplishment of the divestiture. Any delays in divestiture
caused by respondent shall extend the time for divestiture under this
paragraph in an amount equal to the delay, as determined by the
Commission or, for a court-appointed trustee, by the court.

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondent's absolute and
unconditional obligation to divest at no minimum price. The
divestiture shall be made in the manner and to an acquirer or
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acquirers as set out in paragraph II of this order; provided, however,
if the trustee receives bona fide offers from more than one acquiring
entity, and if the Commission determines to approve more than one
such acquiring entity, the trustee shall divest to the acquiring entity
" selected by  respondent from among those approved by the
Commission.

7. The trustee shall serve, without bond or other security, at the
cost and expense of respondent, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have the authority to employ, at the cost and expense of
- respondent, such consultants, accountants, attorneys, investment

bankers, business brokers, appraisers, and other representatives and
~ assistants. as are necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of
respondent, and the trustee's power shall be terminated. The trustee's
compensation shall be based at least in significant part on a
commission arrangement contingent on the trustee's divesting the
SETA services operations. ‘

8. Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negh gence willful or wanton acts, or bad faith by
the trustee.

9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed- in the same manner as provided in
paragraph IV.A of this order.

10. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

- 11. The trustee may also divest such additional ancillary assets
and businesses and effect such arrangements as are necessary to
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assure the marketability, viability and competitiveness of the SETA
services operations. |

12. The trustee shall have no obligation or authority to operate or
maintain the SETA services operations.

13. The trustee shall report in writing to respondent and the
Commission every sixty (60) days concerning the trustee's efforts to
accomplish divestiture.

V.

It is further ordered, That within forty-five (45) days after the
date this order becomes final and every forty-five (45) days thereafter
until respondent has fully complied with paragraphs II through IV of
this order, respondent shall submit to the Commission a verified
written report setting forth in detail the manner and form in which it
intends to comply, is complying, and has complied with paragraphs
IT through IV of this order. Respondent shall include in its
compliance reports, among other things that are required from time
to time, a full description of the efforts being made to comply with
paragraphs II through IV including a description of all substantive
‘contacts or negotiations for the divestiture required by this order,
including the identity of all parties contacted. Respondent shall
include in its compliance reports copies of all written
communications to and from such parties, all internal memoranda and
all reports and recommendations concerning the divestiture.

VL
It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the

- proprietor of non-public military aircraft information (NITE Hawk),

provide, disclose or otherwise make available to any Lockheed

Martin Military Aircraft Business any non-public military aircraft
information (NITE Hawk).

B. Respondent shall use any non-public military aircraft

- information (NITE Hawk) only in respondent's capacity as a provider

of NITE Hawk systems, absent the prior written consent of the

proprietor of non-public military aircraft information (NITE Hawk).
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It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (simulation and
training), provide, disclose or otherwise make available to any
Lockheed Martin Military Aircraft Business any non-public military
aircraft information (simulation and training).

B. Respondent shall use any non-public military aircraft
information (simulation and training) only in respondent's capacity as
a provider of simulation and training systems, absent the prior written
consent of the proprietor of non-public military aircraft information
(simulation and training). '

VIIL
It is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (electronic
countermeasures), provide, disclose or otherwise make available to
any Lockheed Martin Military Aircraft Business any non-public
military aircraft information (electronic countermeasures).

B. Respondent shall use any non-public military aircraft
information (electronic countermeasures) only in respondent's
capacity as a provider of electronic countermeasures, absent the prior
written consent of the proprietor of non- publlc military aircraft
information (electronic countermeasures).

IX.
It is further ordered, That: ) )

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public military aircraft information (mission
computers), provide, disclose or otherwise make available to any
Lockheed Martin Military Aircraft Business any non-public mllltary
aircraft information (mission computers). '
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B. Respondent shall use any non-public military aircraft
information (mission computers) only in respondent's capacity as a
provider of mission computers, absent the prior written consent of the
proprietor of non-public military aircraft information (mission
computers).

X.

It is further ordered, That respondent shall deliver a copy of this
order to any United States military aircraft manufacturer prior to
obtaining any information outside the public domain relating to that
manufacturer's military aircraft, either from the military aircraft
manufacturer or through the Acquisition.

XI.

1t is further ordered, That:

A. Respondent shall not, absent the prior written consent of the
proprietor of non-public unmanned aerial vehicle information,

- provide, disclose or otherwise make available to any Lockheed

Martin Military Aircraft Business any non-public unmanned aerial
vehicle information.

B. Respondent shall use any non-public unmanned aerial vehicle
information only in respondent's capacity as a provider of integrated
communications systems, absent the prior written consent of the
proprietor of non-public unmanned aerial vehicle information.

XII.

It is further ordered, That respondent shall deliver a copy of this
order to any United States unmanned aerial vehicle manufacturer
prior to obtaining any information outside the public domain relating
to that manufacturer's unmanned aerial vehicle, either from the
unmanned aerial vehicle manufacturer or through the Acquisition.
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XTII.
1t is further ordered, That:

A. Respondent shall not discuss, provide, disclose or otherwise
make available, directly or indirectly, to any Common LM/Loral
Space Director any non-public space information of Lockheed
Martin.

B.- Respondent shall require any Common LM/Loral Space

‘Director to refrain from discussing, providing, disclosing or otherwise
making available, directly or' indirectly, any non-public space

- information of Loral Space to any member of the Board of Directors
of Lockheed Martin, any officer of Lockheed Martin or any employee
of Lockheed Martin.

C. Respondent shall conduct all matters relating to Space &
Strategic Missiles without the vote, concurrence or other participation
of any kind whatsoever of any Common LM/Loral Space Director.

D. Any Common LM/Loral Space Director shall not be counted

for purposes of establishing a quorum in connection with any matter
relating to Space & Strategic Missiles.
- E. Respondent shall not provide any Common LM/Loral Space
Director with any type of compensation that is based in whole or in
part on the profitability or performance of Space & Strategic
Missiles; provided, however, that any Common LM/Loral Space
Director may receive as compensation for his or her serving on the
Lockheed Martin Board of Directors such stock options or other
stock-based compensation as is provided generally to other members
of the Lockheed Martin Board of Directors in accordance with
respondent's ordinary practice.

XIV.

It is further ordered, That:

A. Respondent shall not provide or otherwise make available,
directly or indirectly, any personnel, information, facilities, technical
‘services or support from Space & Strategic Missiles to Space
Systems/Loral pursuant to any provision contained in the Lockheed
Martin/Loral Space Technical Services Agreement.
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B. Respondent shall not disclose or otherwise make available to
Space & Strategic Missiles any information received in connection
with the Lockheed Martin/Loral Space Technical Services
Agreement.

C. Respondent shall not disclose to any Space & Strategic Missile
employee any information or technical services provided to Space
Systems/Loral by Lockheed Martin pursuant to the Lockheed
Martin/Loral Space Technical Services Agreement.

XV.

1t is further ordered, That if respondent's ownership of the equity
securities of Loral Space increases to more than twenty percent (20%)
of the total equity securities (including both Voting Equity Securities
and Non-Voting Equity Securities) of Loral Space as the result of
repurchases of equity securities by Loral Space or for any other
reason, respondent shall, following its obtaining actual knowledge of
an event leading to such increase ("Event"), reduce its equity security
ownership interest to a level of not more than twenty percent (20%).
Those equity securities which must be sold are hereinafter referred to
as the "Excess Securities." Respondent shall have a period of 185
days following its obtaining actual knowledge of the Event to sell the
Excess Securities (the "Sale Period"); provided, however, that, if
within ten (10) business days of respondent's receipt of such
knowledge, respondent requests that Loral Space file a registration
statement providing for such sale, the Sale Period shall be deemed to
begin on the effective date of such registration statement, and shall
extend for 150 days thereafter, and provided further that, if
respondent elects to sell the Excess Securities in a manner that does
not require Loral Space to file a registration statement, and such sales
cannot be accomplished within the Sale Period without violating Rule
144 (or any successor provision) under the Securities Act of 1933,
then the Sale Period shall be extended by the minimum amount
necessary to allow such securities to be sold pursuant to Rule 144 (or
any successor provision). Pending the sale of Excess Securities,
respondent shall not exercise any voting rights relating to the Excess
Securities. Respondent shall amend the Stockholders Agreement to
provide respondent the means of complying with the foregoing
provisions and shall thereafter not amend the applicable provisions of
the Stockholders Agreement in a fashion so as to impair respondent's
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ability to comply with this paragraph. The provisions of this
paragraph shall terminate ten (10) years from the date this order
becomes final.

XVI.

It is further ordered, That respondent shall comply with all terms
of the Interim Agreement, attached to this order and made a part
- hereof as Appendix I. Said Interim Agreement shall continue in effect
until the provisions in paragraphs II through XVI of this order are
complied with or until such other time as is stated in said Interim
Agreement.

XVIIL

It is further ordered, That within sixty (60) days of the date this
order becomes final and annually for the next ten (10) years on the
anniversary of the date this order becomes final, and at such other
times as the Commission may require, respondent shall file a verified
written report with the Commission setting forth in detail the manner
and form in which it has complied and is complying with paragraphs
VI through X VT of this order. To the extent not prohibited by United
States Government national security requirements, respondent shall
include in its reports information sufficient to identify all United
States military aircraft and unmanned aerial vehicle manufacturers
with whom respondent has entered into an agreement for the research,
development, manufacture or sale of NITE Hawk systems, simulation
and training systems, electronic countermeasures, mission computers
or integrated communications systems. :

XVIIL

It is further ordered, That respondent shall notify the Commission

at least thirty (30) days prior to any proposed change in the corporate

respondent such as dissolution, assignment, sale resulting in the

emergence of a successor corporation, or the creation or dissolution

of subsidiaries or sale of any division or any other change in the

corporation in each .instance where such change may affect
compliance obligations arising out of the order.
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XIX.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, and subject to any legally
recognized privilege and applicable United States Government
national security requirements, upon written rtequest, and on
reasonable notice, respondent shall permit any duly authorized
representatives of the Commission: |

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondent, relating to any matters contained in
this order; and

B. Upon five (5) days' notice to respondent, and without restraint
or interference from respondent, to interview officers, directors, or
employees of respondent, who may have counsel present regarding
any such matters.

XX.

It is further ordered, That this order shall terminate on September
19, 2016, except as otherwise provided in this order.

APPENDIX I

INTERIM AGREEMENT

This Interim Agreement is by and between Lockheed Martin
Corporation ("Lockheed Martin"), a corporation organized and
existing under the laws of the State of Maryland, and the Federal
Trade Commission (the "Commission"), an independent agency of
the United States Government, established under the Federal Trade
Commission Act 0of 1914, 15 U.S.C. 41, et seq.

PREMISES

Whereas, Lockheed Martin has proposed to acquire all of the
outstanding voting common stock of Loral Corporation and engage
in a series of related transactions and acts; and :
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Whereas, the Commission is now investigating the proposed
Acquisition to determine if it would violate any of the statutes the
Commission enforces; and ;

Whereas, if the Commission accepts the Agreement Containing

Consent Order ("Consent Agreement"), the Commission will place it

on the public record for a period of at least sixty (60) days and
subsequently may either withdraw such acceptance or issue and serve
its complaint and decision in disposition of the proceeding pursuant
to the provisions of Section 2.34 of the Commission's Rules; and
Whereas, the Commission is concerned that if an understanding
is not reached preserving competition during the period prior to the
final issuance of the Consent Agreement by the Commission (after

the 60-day public notice period), there may be interim competitive

harm and divestiture or other relief resulting from a proceeding
challenging the legality of the proposed Acquisition might not be
possible, or might be less than an effective remedy; and :

Whereas, Lockheed Martin entering into this Interim Agreement
shall in no way be construed as an admission by Lockheed Martin
that the proposed Acquisition constitutes a violation of any statute;
and

Whereas, Lockheed Martin understands that no act or transaction
contemplated by this Interim Agreement shall be deemed immune or
exempt from the provisions of the antitrust laws or the Federal Trade
Commission Act by reason of anything contained in this Interim
Agreement.

Now, therefore, Lockheed Martin agrees, upon the understanding
that the Commission has not yet determined whether the proposed
Acquisition will be challenged, and in consideration of the
Commission's agreement that, at the time it accepts the Consent
Agreement for public comment, it will grant early termination of the

“Hart-Scott-Rodino waiting period, as follows:

1. Lockheed Martin agrees to execute and be bound by the terms
of the order contained in the Consent Agreement, as if it were final,

- from the date Lockheed Martin signs the Consent Agreement.

2. Lockheed Martin agrees to deliver, within three (3) days of the
date the Consent Agreement is accepted for public comment by the
Commission, a copy of the Consent Agreement and a copy of this

- Interim Agreement to the United States Department of Defense, the

Federal Aviation Administration, McDonnell Douglas Corporation,
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Northrop Grumman Corporation, The Boeing Company and Teledyne
Inc.

3. Lockheed Martin agrees to submit, within thirty (30) days of
the date the Consent Agreement is signed by Lockheed Martin, an
. initial report, pursuant to Section 2.33 of the Commission's Rules,
signed by Lockheed Martin setting forth in detail the manner in which
Lockheed Martin will comply with paragraphs II through X VI of the
Consent Agreement. '

4. Lockheed Martin agrees that, from the date Lockheed Martin
signs the Consent Agreement until the first of the dates listed in
subparagraphs 4.a and 4.b, it will comply with the provisions of this
Interim Agreement: -

a. Ten (10) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the provisions of
Section 2.34 of the Commission's Rules; or

b. The date the Commission finally issues its Complaint and its
Decision and-Order.

5. Lockheed Martin waives all rights to contest the validity of this
Interim Agreement.

6. For the purpose of determining or securing compliance with
this Interim Agreement, subject to any legally recognized privilege
and applicable United States Government national security
requirements, and upon written request, and on reasonable notice, to
Lockheed Martin made to its principal office, Lockheed Martin shall
permit any duly authorized representatlve or representatives of the
Commission:

a. Access, during the office hours of Lockheed Martin and in the
presence of counsel, to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and other records and documents in the
possession or under the control of Lockheed Martin relating to
compliance with this Interim Agreement; and

b. Upon five (5) days' notice to Lockheed Mamn and without
restraint or interference from it, to interview officers, directors, or
employees of Lockheed Martin, who may have counsel present,
regarding any such matters. '

7. This Interim Agreement shall not be binding until accepted by
the Commission.
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IN THE MATTER OF

ZYGON INTERNATIONAL, INC., ET AL. .

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3686. Compfaint, Sept. 24,‘1 996--Decision, Sept. 24, 1996

This consent order prohibits, among other things, a Washington-based company
and its owner, that manufacture and advertise learning accelerating, memory
enhancing, weight loss, and vision improving products and devices, from
making any claims concerning the performance, benefits, efficacy, or safety
of any product or service they market, unless they possess competent and
reliable evidence to substantiate such claims, and requires the respondents to
pay $195,000 into escrow accounts for consumer redress programs.

Appearances

For the Commission: Dean C. Forbes and Lesley Anne Fair.
For the respondents: Margaret Feinstein and Peter Kadzzk
Dickstein, Shapirro & Morin, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Zygon International, Inc., a corporation, and Dane Spotts,
individually and as an officer of said corporation ("respondents"),
have violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Zygon International, Inc. is a
Washington corporation, with its principal ofﬁce or place of business
at 18368 Redmond Way, Redmond, WA.

Respondent Dane Spotts is an officer of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controls the acts and practices of the corporate respondent, including
the acts and practlces alleged in this complaint. His principal office
or place of business is the same as that of the corporate respondent.

PAR. 2. Respondents have manufactured, advertised, labeled,
offered for sale, sold, and distributed consumer products through
radio and print advertisements, the Zygon International "SuperLife"
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mail-order catalog, and the Internet's World Wide Web. These
products include, but are not limited to the "Learning Machine" and
the "SuperMind," devices that purportedly accelerate learning; the
"SuperBrain Nutrient Program," pills that purportedly enhance
memory, intelligence, attention, and concentration levels; "Fat
Burner" pills, which purportedly induce weight loss; and "Day and
Night Eyes," purported vision improvement pills.

The Learning Machine, SuperMind, SuperBrain Nutrient
Program, Fat Burner pills, and Day and Night Eyes pills are "foods,"
"drugs," or "devices" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

LEARNING MACHINE

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements for the Leaming Machine, including, but
not necessarily limited to, the attached Exhibits A through E. These
advertisements contain the following statements:

A. "Amazing Digital Headset Teaches You Foreign Languages Overnight"
[Exhibit A: Zygon's SuperLife catalog]

B. "Knowledge really is power. But learning using traditional study methods
is slow and boring. Imagine putting on a digital headset hooked up to an ordinary
CD player. When you push play it fires a programmed sequence of light and sound,
opening a window into your mind. Then like magic it downloads new information
directly onto your brain cells. No, it's not science fiction. High-tech leamning is now
science fact. It's called the Learning Machine™. A profound breakthrough that
will revolutionize how you learn and acquire new skills." [Exhibit A: Zygon's
SuperLife catalog] '

C. "Plus you can try the Learning Machine risk free for 30 days. During your
risk free trial, you'll be able to learn 4 languages, triple your reading speed, boost
your vocabulary, improve your memory, and reprogram one or two bad habits."
[Exhibit A: Zygon's SuperLife catalog]

D. "Let's say_.. . you'd like to quit smoking or lose weight. Pop in an Inner-
Mind™ Programming Disc. The sensory stimulation matrix opens a window into
your unconscious mind. Then by infusing your 'inner mind' with positive
programming, you can rescript negative, self-defeating attitudes." [Exhibit B: USA
Today, January 23, 1995] .

E. "Let's say you want to learn a foreign language, quadruple your reading
speed, or increase your math skills. Or give your children a powerful edge in
school, learning 300%-500% faster than their peers. You select a specially
programmed Leaming Disc™ in the area you want to study. Plug it into any
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ordinary CD player. Then attach your Learning Machine digital headset into the
headphone jack. Push play and a few moments later your mind is launched into a
pre-programmed learning session. In a fun, almost effortless way, the Learning
Disc lesson plan unfolds its program and transfers the knowledge into your mind."
[Exhibit A: Zygon's SuperLife catalog; Exhibit C: US AIR magazine, July 1994;
. and Exhibit D: Longevity magazine, August 1994]

F. "The Leaming Machine goes beyond virtual reality. It's the most advanced
accelerated leaming tool in the world! Absolutely mind blowing! What if you could
flip a-switch inside your mind to instantly activate your imagination? Speak foreign
languages. Expand your mental skills . . . And pour into your mind the genius of
an Einstein or a Socrates. Find out how the Learning Machine boosts mental
powers . . . Get a Photographic Mind, Instant Motivation, Speak Foreign
Languages, and More!" [Exhibit E: The Learning Machine Home Page, World

Wide Web, January 18, 1996]

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A
through E, respondents have represented, directly or by implication,
that the Learning Machine:

A. Enables users to learn foreign languages overnight.

B. Enables users to quadruple their reading speed.

C. Enables users to improve their math skills.

D. Enables children to leamn at a rate of 300% to 500% faster than
their peers.

E. Enables users to lose weight.

F. Enables users to quit smoking.

G. Substantially improves users' ability to learn and retain
information.

H. Enables users to learn four languages, triple their reading

speed, improve their vocabulary, and improve their memory

in thirty days.

} PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A
through E, respondents have represented, directly or by implication,
that at the time they made the representations set forth in paragraph
five, respondents possessed and relied upon a reasonable basis that
substantiated such representations.
PAR. 7. In truth and in fact, at the time they made the
- representations set forth in paragraph five, respondents did not
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possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and mlsleadmg

SUPERMIND

PAR. 8. Respondents have disseminated or have caused to be
disseminated advertisements for the SuperMind, including, but not
necessarily limited to, the attached Exhibits F and G. These
advertisements contains the following statements:

A. "Based on hard scientific evidence which associates states of consciousness
with dominant brainwave activity, this machine coaxes your brain into an
Alpha/Theta pattern (brainwaves in the 4-10 Hz range), which is associated with
deep meditation and mental imagery. . . . Developed by the Mind Research
Laboratory, now anyone can enter profound mental states at the push of a button.

. I take it with me on business trips to beat stress and jet lag. A 20-minute
session gives me the equivalent of 8-hours sleep and helps reset my biological
clock.

Boost Brainpower

Listen: Training your brain to generate Theta activity for even a few minutes each
day has enormous benefits, including boosting the immune system, enhancing
creativity, 1.Q., and psychic abilities, along with increasing feelings of
psychological well-being.

For a little black box to do all that to your brain in 20 minutes is amazing enough,
but it's only part of the story. Because this machine can also be used to accelerate
learning and modify negative self-defeating behavior.

Automatic Hypnosis

Let's say you wanted to quit smoking, enhance your self-esteem, lose weight, or
play a better game of golf. . . . [Bly plugging into the SuperMind™; you could
induce a hypnotic trance in a matter of seconds. Then, while your subconscious is
primed for psychological programming, you play prerecorded behavioral
mindscripts, and these new success patterns become transferred onto your brain."
[Exhibit F: Longevity magazine, July 1993] -

B. "Instant Speed Learning
Plus,. you can use this machine for speed learning. Tests at the University of
California have revealed the effects of Theta frequencies on learning. During their
study a group of 20 students learned 1,800 words of Bulgarian in 120 hours while
using Theta stimulation programs. In about 1/3 the normal time they spoke and
wrote the new language." [Exhibit F: Longevity magazine, July 1993]

C. "Speak French, Spanish, German, & Italian Overnight
Using the amazing accelerated language learning system, these four Instant
Language courses are also bundled with your SuperMind™ computer. Each course
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works with software built into your SuperMind™ to imprint a super-fast working
knowledge of these languages into your memory. Edited to accelerate learning
time, words and phrases for speaking in each country are imprinted directly onto
your brain cells. No verbs to conjugate or grammar to learn." [Exhibit F:
Longevity magazine, July 1993]

. E. "Speak four languages almost overnight. Instant French. Instant Spanish.
Instant German & Instant Italian use the SuperMind computer to stimulate the
optimum brain-state for learning. Each language soundtrack imprints new words
and phrases directly onto your brain cells. A second tape included with each course
uses a special reinforcement system to lock the language session into permanent

. memory. There are no verbs to conjugate or grammar to learn." [Exhibit G: Omni

magazine, January 1994]

PAR. 9. Through the use of the statements contained in the
“advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisements attached as Exhibits F and
G, respondents have represented, directly or by implication, that the -
SuperMind:

Effectively treats users' stress.

Effectively treats users' jet lag.

Gives users the equivalent of eight hours of sleep after twenty
minutes of use. '

Enables users to lose weight.

Enables users to quit smoking.

Enabled 20 students to learn 1800 words of Bulgarian in 120
hours in tests at the University of California.

Improves the functioning of users' immune system.
Increases users' 1.Q. '

When used in conjunction with the Instant Language courses,
enables users to learn foreign languages overnight.
Substantially improves users' ability to learn and retain
information.

ApE QPE
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PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisements attached as Exhibits F and
G, respondents have represented, directly or by implication, that at
the time they made the representations set forth in paragraph nine,
respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 11. In truth and in fact, at the time they made the
representations set forth in paragraph nine, respondents did not
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possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
ten was, and is, false and misleading.

PAR. 12. Through the use of the statements contained in the
advertisements referred to in paragraph eight, including but not
necessarily limited to the advertisement attached as Exhibit F,
respondents have represented, directly or by implication, that the
SuperMind has been proven in tests conducted at the University of
California to teach users to speak and write foreign languages in
about one-third the time of traditional methods of study.

PAR. 13. In truth and in fact, tests conducted at the University of
California have not proven that the SuperMind teaches users to speak
and write foreign languages in about one-third the time of traditional
methods of study. Therefore, the representation set forth in paragraph
twelve was, and is, false and misleading.

SUPERBRAIN NUTRIENT PROGRAM

PAR. 14. Respondents have disseminated or have caused to be
disseminated advertisements for the SuperBrain Nutrient Program,
including, but not necessarily limited to, the attached Exhibit H. This
advertisement contains the following statements:

A. "Recently I received a news clipping about a Florida medical doctor who
takes a daily dose of 'smart pills' to increase memory, improve intelligence, and
energize his brain. The article went on to tell of his incredible claim that these
super pills not only made him smarter, but his 4-year-old son was turned into a
genius because his wife took the pills when she was pregnant." [Exhibit H:
Zygon's SuperLife catalog]

B. "L..started taking them myself. Instantly I was zooming... In other words,
my brain was thinking at warp speed.

Smart Pill Breakthrough

So how can a 'pill' enhance cognition? Several ways. By increasing blood supply
and oxygen to the brain. Enhancing brain cell metabolism. Inhibiting free radical
damage to brain cells. And stimulating neuro-transmitter hormones.

My goal was to design a powerful brain formula made entirely of natural
substances.

Waking Up Your Brain
We hired the hottest pharmaceutiéal research lab in the country. The result is the

Brain Cognition Formula. Twenty-six ingredients each tested for maximum purity
and potency are loaded into a gelatin capsule.

-
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Look: Popping a few pills won't make you an Einstein, but if your experiences are
like mine, you'll notice an improvement in attention, focus, concentration, and
mental energy. Because subtle or even major improvements in cognitive
functioning often go unnoticed, it's important to have some way of measuring your
progress.

So included in your package will be a special report called The Mental Boost that
shows you how to measure your mental progress. You'll be instructed how to look
for changes in alertness, mental energy, concentration, memorization, productivity,
organization and planning, verbal skills, problem solving ability, mood, sexual
desire, and overall health." [Exhibit H: Zygon's SuperLife catalog]

PAR. 15. Through the use of the statements contained in the
advertisements referred to in paragraph fourteen, including but not
necessarily limited to the advertisement attached as Exhibit H,
respondents have represented, directly or by implication, that the
SuperBrain Nutrient Program:

A. Enables users to improve their memory.

B. Enables users to improve their intelligence.

C. When taken by pregnant women, will cause their children to
have enhanced intelligence.

D. Enhances cognition, increases blood supply and oxygen to the
brain, enhances brain cell metabolism, inhibits free radical damage to
brain cells, and stimulates neuro-transmitter hormones of users.

E. Enables users to improve their cognitive and mental functions,
including attention and concentration levels, problem solving
abilities, and verbal skills.

PAR. 16. Through the use of the statements contained in the
advertisements referred to in paragraph fourteen, including but not
necessarily limited to the advertisement attached as Exhibit H,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph fifteen,
respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 17. In truth and in fact, at the time they made the
representations set forth in paragraph fifteen, respondents did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
sixteen was, and is, false and misleading.
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FAT BURNER PILLS

PAR. 18. Respondents have disseminated or have caused to be
disseminated advertisements for Fat Bumer pills, including, but not
necessarily limited to, the attached Exhibit I. This advertisement
contains the following statements:

A. "Fat Bumner Pills
Not only is Fat Burner the fastest selling product in its class, but it contains an -
incredible 500 mg of pure L-Carnitine (a special amino acid used in metabolism)
per serving. . . . [Y]ou'll be on your way to a trimmer, firmer, leaner body.
Try this supplement with any of the other weight control products in this catalog
for a super combined effect that will enhance your weight control program.
A special blend of Lipotropics plus 500 mg of L-Carnitine enhances the body's
ability to burn fat." [Exhibit I: Zygon's SuperLife catalog]

PAR. 19. Through the use of the statements contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the advertisement attached as Exhibit I,
respondents have represented, dlrectly or by 1mpl1cat10n that Fat
Burner pills:

A. Enhance the body's ability to bumn fat.
B. Enable users to have a trimmer, firmer, and leaner body.
C. Enable users to lose weight.

PAR. 20. Through the use of the statements contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the advertisement attached as Exhibit I,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph nineteen,
respondents possessed and relied upon a reasonable basis -that
substantiated such representatlons :

PAR. 21. In truth and in fact, at the time they made the
representations set forth in paragraph nineteen, respondents did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twenty was, and is, false and misleading.

DAY AND NIGHT EYES PILLS

PAR. 22. Respondents have disseminated or have caused to be
disseminated advertisements for Day and Night Eyes pills, including,
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but not necessarily limited to, the attached Exhibit J. This
advertisement contains the following statements:

A. "Focus on Healthy Eyes
Eye Improvement Supplement
If you suffer from night blindness (or want clearer vision during the day), Day and
Night Eyes may be the remedy for you. This all-natural supplement gives your
eyes the essential nutrients that must be present in your diet for proper eyesight
function. Ingredients include Beta Carotene, Calcium, Vitamin D, Riboflavin (B-
2), Zinc, Eyebright, and Anthocyanocide-rich Blueberry Leaf. Recommended
dosage is one tablet every morning and evening." [Exhibit J: Zygon's SuperLife
catalog]

PAR. 23. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-two, including but not
necessarily limited to the advertisement attached as Exhibit J,
respondents have represented, directly or by implication, that Day and
Night Eyes pills:

A. Improve the night blindness of users.
B. Give users clearer vision during the day.

PAR. 24. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-two, including but not
necessarily limited to the advertisement attached as Exhibit J,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraph twenty-
three, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 25. In truth and in fact, at the time they made the
representations set forth in paragraph twenty-three, respondents did
not possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twenty-four was, and is, false and misleading.

THIRTY-DAY MONEY-BACK GUARANTEE

PAR. 26. Respondents have disseminated or have caused to be
disseminated advertisements for products, including, but not
necessarily limited to, the attached Exhibits B, E, and K. These
advertisements contains the following statements:
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A. "Try the Learning Machine for 30 days risk free. Take your mind on an
incredible journey. If for any reason you're not totally blown away by the
experience, send your kit back to me for a full refund." [Exhibit B: USA Today,
January 23, 1995] :

B. "Try the Learning Machine for 30 days RISK FREE." [Exhibit E: The
Learning Machine Home Page, World Wide Web, January 16, 1996]

C. "Our Return Policy We are committed to providing you with products that
will improve your life. But if within 30 days you are not completely satisfied with
your order, simply call a Customer Service Representative at 1-800-526-2177 to
receive return instructions." [Exhibit K: Zygon's SuperLife catalog]

PAR. 27. Through the use of the statements contained in the
advertisements referred to in paragraph twenty-six, including but not
limited to the advertisements attached as Exhibit B, E, and K,
respondents have represented, directly or by implication, that
products ordered from respondents carry a thirty-day money-back
guarantee, and that consumers who returned the product to
respondents within thirty days after receipt would receive a full
refund within a reasonable period of time.

PAR. 28. In truth and in fact, in numerous instances, consumers
returned products to respondents within thirty days after receipt and
did not receive a full refund within a reasonable period of time, or at
all. Therefore, the representation set forth in paragraph twenty-seven
was, and is, false and misleading.

PAR. 29. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT B

Ilug Your Mind inta the Learning
Machine= To Doost Mental Powers,
Program Your Mind for Success &
Launch Virtual Reality-Like Fantasies!
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EXHIBIT C

BEYOND VIRTUAL REALITY

Learning Machine Breakthrough!

Amazing new technology teaches you foreign
_languages, reprograms your mind for success

& launches you into virtual fantasy experiences
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Ai:na.‘.mr new technojogy teaches )ou forewn
languages, reprogranis your mind for success
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EXHIBIT E

B s e S R T

Learning Machine Goes
Beyond Virtual Reality...

It's the most advanced accelerated
learning tool in the world!

Absolutely mind blowing!

What if you could flip a switch inside ¥our mind to instantly
acuvate your imagination? Speak foreign languages. Expand
vour mental skills. Program vour subconscious 1o make you a
sure-fire success. And pour into ¥our mind the genius of an
Einstein or a Socsates Find out how the Leaming Machine
boosts mental powers, and launches virtual fantasy
adventures... plus how to get 5430 of Leaming CDs FREE!

iri¢ Learning Machine jor 30 davs RISK FREE...Plus get $450 of FREE LEARNING CDs!

Try

Ger a Pho

01/18/96 16:16:°C
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Mind Power Breakthrough!

Plug Your Brain Into This Powerful Mind Machine To Zap Stress, Improve

Mental Powers, And Free Yo urself Of Self-Sabotaging Behavmr. Plus Get

5500 Worth Of Bonus MindWare™ !
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“Instant Frenech” Free!

Learn ¥ foreign languag:
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$600 Worth Of Free MindWare™!
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Can This Amazing New Brain Fermula Aciuzily Help Your Mind Work Eetter & Faster? Test It
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_Fat Burner Pills

Not only is Fat Burner the fastest sell-
ing product in its class, but it contains -
an incredible 500 mg of pure L-

Carnitine (a special amino acid used in
metabolism) per serving. Combined i

with a special blend of Lipotropics and

Chromium, you'll be on your way to a

trimmer, firmer, leaner
bady.

Try this supplement r—-——=1
with any of the other , -
weight control products i
in this catalog for a il
super combined effect J _J
that will enhance your J__ummmisg
weight control program. i
(60 Cnp:uics}
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A speclal blend of IJg:trnplu plus 500 mg of L- [
Camitloe enhances the kody's abllity ta bum fat. :

Fat Burner Pills :
[tems # 84011, ......onec. $14. 95[3 0o] |
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Zygon's SuperlLife catalog
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Facus On Healthy Eyes

Eye Improvement Supplement

S —— If you suffer from night blindness (or want clearer
vision during the day), Day and Night Eyes mzy be the rem-
edy for you. This all-natural supplement gives your eyes

the essential nutrients that must be present in your diet for
proper eyesight function. Ingredients include Beta- I
+] Carotene, Calcium, Vitamin D, Riboflavin (B-2), Zinc, [N
¥=| Eyebright, and Anthacyanocide-rich Blueberry Leaf.
| Recommended dosage is one tablet every moming and
evening. (90 Capstles)

. E..| Dayand Night Eyes
ol Nem# 34011 onoommeer. - $9.95[3.00]

EXHIBIT J

Zygon's Superlife catalog
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“My mission is'to - zate and deliver
tools that empower you to achieve your
full potential in life. These are some
of the best ideus in the world. Check
thern out!”

Dane Spotts, President
Zygon International
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