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FEDERAL TRADE COMMISSION DECISIONS

FINDINGB AND ORDERS JANUARY 30, 1928, TO JUNE 11, 1929

IN tHE MATTER OF

NATIONAL FRUIT FLAVOR CO. INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1482. Complaint, Oct. 14, 1927—Decision, Jan. 30, 1928

Where a corporation engaged in the manufacture of a concentrate or compound
neither made of nor derived from grape juice or grapes, and in the sale
thereof to owners and operators of bottling plants, for manufacture into
a beverage likewise neither so made nor derived, though imiiating grape
juice in color, odor and taste; designated said concentrate and beverage
“ Grape Squeeze” and- “ Squeeze ”, and made such statements upon signs,
placards and other advertising matter furnished by it to its aforesaid
customers for distribution among and use and display by the vendors and
dispensers of beverages to the public, to whom they sold the same, as
* That distinctive grape drink Squeeze ", “ Drink Grape Squeeze’, * Drink
Squeeze, the distinctive grape flavor ”; with the capacity and tendency to
mislead and deceive many of the public into believing the aforesaid bever-
age to have been made of or derived from grape juice or grapes, and to
induce many thereof to purchase the same in such belief, and with the effect
of placing In the hands of others an instrumentality of committing a fraud
upon the public by enabling said vendors and dispensers to sell the same
under the name *“ Grape Squeeze’, as made of or derived from grape
Juice or grapes, and of diverting business from and otherwise injuring
and prejudicing competitors not misrepresenting the nature and character
of their beverages and compounds, or the ingredients whereof composed:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr. A. R. Brindley for the Commission.

Syw~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a Louisiana corporation engaged in the manufacture of
a concentrate or compound for use by owners and operators of bot-

108133°~—80—voL 12——2 ' 1
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tling plants, in making a beverage for sale to vendors and dispensers
thereof to the consuming public, and in the sale of such concentrate
or compound to the aforesaid owners and operators in various States,
and with principal office and place of business at New Orleans, with
naming product misleadingly and advertising falsely or inisleadingly,
in violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, for about three years preceding the com-
plaint, supplied its vendees, for their use in supplying the vendors
and dispensers of the beverage made from its aforesaid concentrate
or compound. with signs, placards and other advertising matter con-
taining the name and designation given to its said concentrate or
compound and the beverage made therefrom, namely, “Grape
Squeeze ” and “ Squeeze ”, and such statements as “ That distinctive
grape drink Squeeze”, “ Drink Squeeze, the distinctive grape flavor”,
notwithstanding the fact that the concentrate or compound in ques-
tion and the beverage derived therefrom were not made of nor de-
rived from grape juice or grapes, though imitating the former in
color, odor and taste.

The use of the words “ Grape Squeeze”, and of the aforesaid state-
ments, has, as alleged, the capacity and tendency to mislead and de-
ceive many of the public into believing the beverage in question to be
made of or derived from grape juice or grapes, and to cause them
to purchase the same in such belief, and the supplying of the afore-
said advertising matter to the trade results in placing in the hands of
othefs a means and instrumentality of committing a fraud upon the
public, by enabling vendors and dispensers of beverages to represent
and sell said “ Grape Squeeze ” as a beverage made of or derived from
grape juice or grapes; all to the prejudice of the public and of re-
spondent’s competitors, many of whom in nowise misrepresent the
nature and character of their beverages and compounds, or the in-
gredients whereof composed, and from whom business thus tends to
be and is diverted.

Upon the foregoing complaint, the Commission made the following

RerorT, FINDINGS A8 TO THE FacTs, AND ORrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “ An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint upon
National Fruit Flavor Co., Inc, the respondent, charging it with
using unfair methods of competition in commerce in violation of the
provisions of said act, together with a notice that answer to the com-
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plaint should be filed within thirty days after service of the com-
plaint, unless such time be extended by the Commission, and with a
copy of the rules of practice of the Commission. The respondent
failed to make answer to the complaint within the time required by
the rules of practice and in response to an inquiry the respondent
forwarded to the Commission the following written statement:

NEw ORrLEANS, U. S. A., December 15, 1927.
FEDERAL TRADE COMMISSION,
Washington, D. C.

GENTLEMEN : Referring to yours of the 3rd, Docket No. 1482, wish to advise
that after careful consideration we find that our interest in the question
involved would not warrant us in spending the necessary money to make a
contest, -

Very truly yours,
Nationar Fruir Fravor Co., INo,
1ra B. 11ARKEY, President.

Thereupon this proceeding came on for decision, and the Federal
Trade Commission, having duly considered the record and being
fully advised in the premises, makes its report in writing and states
its findings as to the facts and its conclusions therefrom pursuant to
the rules of practice and procedure, Rule ITI, subdivisions 2 and 3,
and in conformity with the law.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, National Fruit Flavor Co., Inc., is &
corporation organized under the laws of the State of Louisiana with
its principal office and place of business in the city of New Orleans in
said State. It isengaged among other thingsin the manufacture of a
certain concentrate or compound named by it “ Grape Squeeze ” and
“ Squeeze ” and the sale of said commodity to owners and operators of
bottling plants located at pointsin various States of the United States.
Said compound is designed and intended to be used and is used by re-
spondent’s said vendees in the manufacture of a beverage which is
compounded and bottled by said vendees and by them sold to vendors
and dispensers of beverages who in turn resell said beverage to the
consuming public, all under said names and designations “ Grape
Squeeze ” and “ Squeeze”, In the course and conduct of its said
business, respondent is in competition with other individuals, part-
nerships and corporations engaged in the business of selling bever-
ages, and concentrates and compounds for use in compounding bev-
erages, in commerce between and among various States of the United
States.

Par. 2. In the course and conduct of its said business respondent
supplies and causes to be supplied to its said vendees sundry signs,
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placards, and other advertising matter to be, and which are, supplied
by said vendees to said vendors and dispensers of beverages to be
used by them in and about the sale of said beverage “ Grape Squeeze "
to the consuming public. Upon said signs, placards, and other ad-
vertising matter respondent causes to be set forth statements con-
taining said names and deésignations “ Grape Squeeze” and
“ Squeeze ”, which statements are calculated to, and do, import and
imply that said beverage is made of or derived from grape juice
or grapes. Among said statements are: “That distinctive grape
drink “ Squeeze 7, “ Drink Grape Squeeze ”, “ Drink Squeeze, the dis-
tinctive grape flavor ”, and other like statements. Said vendors and
dispensers of beverages use and display aforesaid signs, placards,
and other advertising matter in connection with the dispensing of
said beverage and to induce the public to purchase same. In truth
and in fact said compound and said beverage derived therefrom are
not, and neither of them is, made of or derived from grape juice or
grapes, but said beverage imitates grape juice in color, odor, and
taste.

Par. 3. The use by respondent of the words “ Grape Squeeze ” as
the name of its compound and of the beverage made therefrom, and
the use by respondent of said statements appearing upon its adver-
tising matter, all as before set out, have the capacity and tendency
to mislead and deceive many of the public into the erroneous belief
that said beverage is made of or derived from grape juice or grapes
and to cause many of the public to purchase said beverage in that
belief.

Par. 4. In supplying aforesaid advertising matter to the trade,
all as in paragraph 2 hereof set out, respondent places in the hands
of others a means and instrumentality of committing a fraud upon
the public, by enabling vendors and dispensers of beverages to
represent and sell said beverage “ Grape Squeeze” as a beverage
made of or derived from grape juice or grapes.

Par. 5. There are among the competitors of respondent referred
to in paragraph 1 hereof many who in no wise misrepresent the
nature and character of their said beverages and compounds or of the
ingredients whereof same are composed and respondent’s acts and
practices as above set out tend to and do divert business from and
otherwise injure and prejudice said competitors.

Par. 6. For about three years last past respondent has engaged in
the acts and practices under the circumstances and conditions and
with the results all hereinbefore set out.
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CONCLUSION

Above alleged acts and practices of respondent are all to the
prejudice of the public and of respondent’s competitors and con-
stitute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion and the Commission having made its findings as to the facts
and its conclusion pursuant to the law that respondent, National
Fruit Flavor Co., Inc., has vitlated and is violating the provisions of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes”,

It is therefore ordered, That National Fruit Flavor Co., Inc, its
officers, agents, representatives, and employees forthwith cease and
desist from using or authorizing others to use the names “ Grape ”
or “ Grape Squeeze ”, or either of such names, on signs, placards, or
other advertising matter in connection with the sale or offering for
sale in commerce of any concentrate or compound designed and used
or intended to be used in the manufacture of beverages to be sold
and dispensed to the public when such concentrate or compound is not
made or derived from grape juice or grapes, and cease and desist
from using or authorizing others ta use in connection with the sale
or offering for sale in commerce of any such concentrate or compound
any other names or statements which are calculated to and do import
and imply that such concentrate or compound is made or derived from
grape juice or grapes.

It i3 further ordered, That National Fruit Flavor Co., Inc., within
sixty days after the service upon it of a copy of this order, file with
the Federal Trade Commission a report in writing setting forth in
detail the manner and form of its compliance with this order.
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I~ toe MaTrer or

CHARLES KURLAN

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1362~—Complaint, Jan. 15, 1926~Decision, Feb, 6, 1928

Where a2n individual engaged in the sale of cloth or fabrics to manufacturers of
and dealers in, men’s shirts, named, designated and branded a cloth or fabrie
go dealt in by him and composed wholly of cotton, though resembling and
simulating sllk in texture and general appearance, *Tabsylk”, and sup-
plied his customers with labels featuring such name and designation, for
their use upon the shirts manufactured by them from the aforesald cloth;
with the capacity and tendency to mislead and decelve many of the consum-
ing public into purchasing said shirts so labeled and described as “ Tabsylk ”,
and so displayed, represented, advertised and sold by said customer’s retail
dealer vendees, as and for garments composed in whole or In part of silk, and
with the effect of placing In the hands of manufacturers and dealers the in-
strument and means, in the supplylog of the aforesald labels, of misleading
and defrauding the consuming public by enabling them thereby, with or
without further representations, to offer and sell the same to sald public
as and for such garments and of diverting business from and otherwise
injuring and prejudicing competitors deallng in cloth composed in whole
or in part of sllk and rightfully and lawfully so represented, and com-
petitors dealing in cloth composed wholly of cotton without misrepresenta-
tiop and without furnishing deceptive or misleadlng labels to their vendees,
as above set forth, or in anywise placing in the hands of others the instru-
ment or means of misleading or committing a frawd upon the publie
with respect to their fabric; all to the prejudice of such competitors,
and to the injury of the public:

IHeld, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr. Henry Miller for the Commission.
Syxorsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged in the sale of cloth and fabrics to
ghirt manufacturers in the various States, and with place of busi-
ness in New York City, with naming fabric misleadingly and mis-
branding or mislabeling, in violation of the provisions of section 5
of such act, prohibiting the use of unfair methods of competition
in interstate commerce.

Respondent, as charged, for more than two years last past named
and designated as “Tabsylk” a fabric dealt in by him, as above
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set forth, and composed wholly of cotton, though resembling silk
in texture and in_general appearance, and supplied and delivered
to his manufacturer vendees labels containing the aforesaid word
in large and conspicuous letters, to be by them attached to the shirts
which they manufactured and sold to the retailers in the various
States, for display and sale, thus labeled, as known to respondent,
to the consuming public.

The use of such labels, as alleged, “has the capacity and tendency
to mislead and deceive many of the consuming public to purchase
said shirts bearing aforesaid labels in the belief that said shirts
are made of a fabric composed in whole or in part of silk, and
respondent by supplying and delivering said labels to his aforesaid
vendees places in the hands of others the instrument and means of
committing a fraud upon the consuming public by enabling dealers
to offer for sale and sell said shirts to the consuming public as and
for shirts made in whole or in part of silk,” and the aforesaid acts
and practices tend to divert business from and otherwise injure and
prejudice competitors of respondent, many of whom deal in and
sell fabrics composed wholly or partly of silk and rightfully and
lawfully so represented by them, and others of whom deal in fabrics
composed wholly of cotton, without in any manner representing the
same as composed in whole or in part of silk and without furnishing
their vendees deceptive labels, as above set forth, or placing in the
hands of others the instrument or means of committing a fraud
upon the public; all to the prejudice of the public and of respond-
ent’s competitors,

Upon the foregoing complaint, the Commission made the following

Report, FinpINGs A8 To THE Facts, aNp Orprl

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Charles Kurlan, charging him with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.

Respondent having entered his appearance herein, a stipulation
as to the facts (filed of record) was agreed upon by and between
respondent and counsel for the Commission, wherein it was stipu-
lated and agreed that the facts therein stated may be taken as the
facts of the proceeding before the Federal Trade Commission and in
lieu of testimony before the Commission in support of the charges
stated in the complaint or in opposition thereto, and that the Com-
mission may proceed further upon said statement to make its report
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in said proceeding, stating its findings as to the facts and conclusion,
and entering its order disposing of the proceeding. '

Thereupon this proceeding came on for decision; and the Com-
mission, having received said stipulation and duly considered the
record, and now being fully advised in the premises, makes this its
report, stating its findings as to the facts and conclusions drawn
therefrom:

FINDINGS OF FACTS

Paragrara 1. Respondent is an individual with his place of busi-
ness in the City and State of New York. He is and has been for
more than three years last past engaged in the business of selling and
distributing cloth or fabrics to manufacturers and dealers of men’s
shirts located at various points throughout the several States of the
United States. In and throughout the course and conduct of said
business respondent caused said cloth or fabrics when so sold to be
transported from his place of business in the City and State of
New York through and into other States of the United States to re-
gpective purchasers thereof in such other States; and in so carry-
ing on his business respondent is and at all times throughout the con-
duct thereof has been in direct active competition with many other
individuals, partnerships and corporations similarly engaged in sell-
ing and distributing cloth or fabrics to manufacturers and dealers
of men’s shirts in commerce between and among the various States
of the United States.

Par. 2. Among the cloth or fabrics dealt in by respondent, as set
out in paragraph 1 herecof, is a cloth or fabric composed wholly of
cotton but resembling and simulating silk in texture and general ap-
pearance which respondent markets, and has marketed for more than
three years last past, as and under the conditions and circumstances
hereinbelow described. Said cloth or fabric has been and is branded,
named, and designated by respondent “ Tabsylk , under which name,
designation, and brand he advertises, offers for sale, sells, and dis-
tributes the same to his aforesaid customers or vendees. His annual
sales of such so-called “ Tabsylk ¥ amount to approximately $300,000.
Also in connection with his sale and distribution of said cloth re-
spondent supplies and delivers to his aforesaid customers and vendees
certain labels upon which he caused to be set forth in large and con-
spicuous letters said name and designation “ Tabsylk ”, which labels,
in accordance with respondent’s purpose and intention, are sewed
or otherwise attached by his vendees or customers to the shirts manu-
factured from said so-called “ Tabsylk ” cloth sold by respondent.
Said shirts with said labels attached thereto are sold and delivered



CHARLES KURLAN 9
6 Findings

by respondent’s coustomers and vendees to retail dealers and the
consuming public throughout various States of the United States;
and also said retail dealers thereafter offer for sale, display, sell and
deliver such shirts with said so-called * Tabsylk” labels attached
thereto to the consuming public throughout the United States, all
of which is well-known to and in accordance with respondent’s pur-
pose and plan of distribution. Further, respondent’s aforesaid cus-
tomers and the trade generally, advertise, represent and describe as
“Tabsylk” the shirts manufactured from respondent’s so-called
“Tabsylk ” cloth, all in accordance with respondent’s purpose and as
the direct result of his use of the word “Tabsylk” in naming,
describing and representing his cloth as aforesaid.

Par. 8. The use by respondent of the word “ Tabsylk” in naming,
designating, describing and representing said cloth composed of
cotton, as hereinabove set forth in paragraph 2 hereof, is false and
misleading, and has and had the capacity and tendency to mislead
and deceive ' many of the consuming public into purchasing said shirts,
bearing aforesaid labels containing the word “Tabsylk”, and said
shirts advertised and described as “ Tabsylk ” shirts, as aforesaid, in
the erroneous belief that the fabric or cloth of which said shirts are
made is composed in whole or in part of silk. And further, respond-
ent by supplying and delivering said labels to his aforesaid customers
and vendees thereby placed in the hands of manufacturers and dealers
the instrument and means of misleading and committing a fraud
upon the consuming public by enabling said manufacturers and
dealers by the use of said labels and the term “Tabsylk ”, with or
without further representations, to offer for sale and sell said shirts
made from respondent’s so-called ¢ Tabsylk” cloth to the consuming
public as and for shirts made in whole or in part of silk.

Par. 4. There are among the competitors of respondent referred
to in paragraph 1 hereof many who deal in and sell cloth composed
in whole or in part of silk and who rightfully and lawfully represent
said fabrics to be so composed. There are also many of said com-
petitors who deal in and sell cloth composed wholly of cotton and
who in no wise represent said fabrics to be composed in whole or in
part of silk. Further, said last-named competitors do not by furnish.
ing to their said vendees deceptive or misleading labels in like manner
as respondent, or in any other manner whatsoever, place in the hands
of others the instrument or means of misleading or committing a
fraud upon the public with respect to their fabrics. Respondent’s
acts and practices hereinbefore set out tend to divert business from
and otherwise injure and prejudice aforesaid competitors, and are to
the injury of the public.
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CONCLUSION

The acts and things done by the respondent in the use of the word
«Tabsylk ” as and under the conditions and circumstances set forth
in the foregoing findings as to the facts are to the injury and
prejudice of the public and respondent’s competitors, are unfair
methods of competition in interstate commerce, and constitute a viola-
tion of the act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the stipulation as to the
facts in lieu of testimony executed and filed by the respondent and
counsel for the Commission, and the Commission having made its
findings as to the facts with its conclusion that respondent has
violated the provisions of the act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes”,

It 33 now ordered, That respondent, Charles Kurlan, his agents,
representatives, servants, and employees, cease and desist, in connec-
tion with the sale and distribution of cloth or fabric in interstate
commerce, from directly or indirectly representing, describing, adver-
tising, branding, or labeling with the word “ Tabsylk” or word or
words of similar import any such cloth or fabric which is not com-
posed wholly of silk, a product of the cocoon of the silk worm.

It is further ordered, That respondent, Charles Kurlan, shall,
within sixty days after the service upon him of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinabove set forth.
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4
NATHANIEL L. BLAUSTON, AN INDIVIDUAL, DOING
BUSINESS UNDER THE NAMES AND STYLES OF
MARIE ANTOINETTE PERLE COMPANY AND BRISTOL
GIFT HOUSE

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1419. Complaint, Oot. 8, 1927—Decision, Feb, 6, 1928

Where an Individual engaged In the sale of jewelry, silverware, plateware,
leather goods and novelty merchandise of various kinds at wholesale to
retail dealers and dealers conducting mail order businesses; In advertising
the same in his catalogues,

Represented certaln sets of table ware as * fine nickel silver plated sllver-

ware” and certain candlesticks, wine sets, motor clocks, clgarette cases,

and cigarette and match case sets as composed of “nickel silver”, not-
withstanding the fact that sald articles were not composed elther in
whole or in part of silver or nickel, and illustrated the set first named with

a pictorial representation of another set of better grade and higher selling

price;

() Represented cases of certain watches as composed of *“rolled gold plate”,
“fourteen karat white or green rolled gold plate”, and in other ways as
gold plated, notwithstanding the fact that said cuses had a gold plating of
less than three one-thousandths of an inch in thickness, on the outside,
and less than onethousandth of an inch in thickness on the inside, the
specified standard of thickness for the manufacture of watcheases repre-
sented and described as * gold plated”, and misleadingly and deceptively
represented certaln watch cases as *“life guaranteed ”;

(0) Represented certain watches and clocks as having “stlver finishing ”, * silver
brush finlshed” and *silvered” dials, pen and pencil sets as having a
“ white gold finish"” and a *“gold finish”, respectively, and ladies’ wrist
watches as having “platinold finish” cages and “platinum effect” dials,
notwithstanding the fact that none of the aforesaid articles contained any
silver or gold or platinum materlals;

(d) Represented certaln brooches and bar pins as having a *“platinum top",
certain bracelets as having a *gold top", and certaln necklaces as com-
posed of “ amber ", “ crystal ", “ Jade”, “ Jet ", * amethysts " and *“ garnets ™,
notwithstanding the fact that the articles first mentioned were only thinly
pluted with the aforesaid materials, and the latter articles were not made
of genuine amber, crystal, etc., but of materials simulating the appearance
thereof;

(e) Represented certain finger rings as * gold filled” and composed of “seam-
less gold shell ", certaln elk charms as “solid gold fllled ™, and certain hair
brushes, combs, mirrors, manicure sets, and slmilar toilet articles as com-
posed in part of ivory, notwithstanding the fact that the aforesaid rings
and charms did not contaln a layer or shell of gold of substantial thickness

(a

~—
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on the outslde and that the aforesaid descriptlons were pot preceded by a
deslgnation of the alloy of gold used in the shell, and a fraction represent-
fng the correct proportion of the weight of the shell to the welght of the
entire ring, and that sald brushes, ete, contained nd ivory, but only a
material simulating the appearance and finish thereof; and f

(f) Represented certain merchandise containing no ivory, rubber, amber or
jeather as *Ivoreld *, * rubberoid ", * amberoid ", and “ leatherette ", respec-
tively, with the capacity and tendency to mislead and decelve purchasers
in respect of the composition thereof, and a certain case contalnlng a
traveling folding clock, not composed of leather, but of a8 material imitating
the same in appearance, as made of “high-grade leather”;

With the effect of misleading and decelving purchasers Into belleving said
articles to be composed in whole or in part of materials as represented
and deplcted in sald catalogues, and of causing many of the consuming
public to purchase sald articles in such bellef, and with the effect of divert-
ing business from and otherwise injuring and prejudicing competitors who
in nowise misrepresent the composition, nature and character of the
merchandise dealt in by them:

Held, That such false and misleading advertising, under the clrcumstances
get forth, constituted unfair methods of competition.

Mr., William A. Sweet for the Commission.
Mr. Richard M. Cantor, of New York City, for respondent.

Sy~opsis oF COMPLAINT
L ]

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent, an individual engaged in the sale of jewelry,
silverware, flatware, leather goods and novelty merchandise, at whole-
sale, to retailers and to mail order dealers at various places through-
out the several States, and with principal place of business in New
York City, with advertising falsely or misleadingly in violation of
the provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, as charged, in the catalogues issued and sold by him
to his customers or prospective customers for their use in purchasing
the articles therein represented, and reselling the same to the con-
suming public, sets forth false and misleading statements and repre-
contations concerning the materials of which said articles are com-
posed and the nature and character thereof, including, among others,
the following:

Sets of table silverware, candlesticks, wine sets, motor clocks,
cigarette and match cases as composed in whole or in part of ® nickel
silver ” and as “nickel silver plated”, the fact being that they are
not so composed either in whole or in part, and in purporting to
illustrate a certain set of table silverware, in fact illustrated another
and more expensive set}



NATHANIEL L. BLAUSTON 13
11 Findings

Watches with a plating of gold less than three one-thousandthe
of an inch in thickness, on the outside, as composed of “ fourteen
karat white or green rolled gold plate ”, ¢ white rolled gold plate”,
“rolled gold plate ”, “ white gold rolled plate % white gold plate ”,
and as “ gold-filled ”, and “yellow gold plated ”; i

Watches and clocks and pen and pencil sets, contuining no silver
or gold metal, as “silver brush finished dials”, “ gold metal” and
“silver dials”, and as “white gold finish” and “gold finish”,
respectively;

Bead necklaces not composed of genuine amber, or crystal, ete., as
amber, crystal, jade, jet, amethysts or garnets;

Rings, of which one-tenth by weight is not 14 karat gold, as
“fine rolled gold plate” and “seamless gold shell ” and “ gold-filled
and “solid gold filled ”;

Hair brushes, combs, mirrors, manicure sets and similar toilet
articles, not made in any part from genuine “ivory”, but of a
material simulating the same in appearance and finish, as “ivory "
and

Certain articles containing no ivory, rubber, amber or leather as
“ivoroid ¥, “rubberoid”, “amberite” and “leatherette”, with the
capacity and tendency thereby to mislead and deceive purchasers into
believing the same to be made in whole or in part of ivory, ete.

Such acts and practices, as alleged, have the capacity and tendency
to and do cause retailers and many of the consuming public to pur-
chase the articles in question in the belief that the same are composed
as represented and depicted in said catalogues, in which respondent
places in the hands of others the means of deceiving the consuming
public, whom respondent’s customer purchasers solicit through the
pictorial and other representations and descriptions contained in the
aforesaid catalogues sold and supplied to them by respondent, as
above set forth, and tend to and do divert business from and other-
wise injure and prejudice competitors, many of whom in nowise
misrepresent the composition, nature and character of the merchan-
dise sold by them; all to the prejudice of the public and of respond-
ent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FiNpiNes As 170 THE Facrs, AND OrpEr

Pursuant to the provisions of an act of Congress approved Septems
ber 26, 1914, entitled “ An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes ”, the Federal
Trade Commission issued and served a complaint upon the respond-
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ent, Nathaniel L. Blauston, charging him with the use of unfair
methods of competition in commerce, in violation of the provisions
of said act, together with a notice that, within thirty days from the
service of the complaint, unless such time be extended by order of
the Commission, an answer to the complaint should be filed with
the Commission, and with a copy of Rule ITI of the rules of practice
adopted by the Commission, June 30, 1927 with respect to answers
and failure to answer.

Thereafter, Nathaniel L. Blauston, the respondent, appeared herein
and filed an answer to the complaint in which he alleges that he
refrains from contesting this proceeding. No other answer or return
has been filed by said respondent.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record, and being fully advised in
the premises, makes this its findings as to the facts and its conclu-
sions drawn therefrom:

FINDINGS A8 TO TIIE FACTS

ParacrarH 1L Respondent is an individual having his principal
place of business in the City of New York, State of New York. He
is engaged in the business of selling ]ewelry, silverware, flatware,
leather goods, and novelty merchandise of various kinds at wholesale
to retail dealers and to dealers who conduct mail-order businesses
located at various places throughout the several States of the United
States. He causes said articles of merchandise when so sold to be
transported from his said place of business in said City of New York
into and through other States of the United States to the purchasers
thereof located in such States. He is in competition with other
individuals, partnerships and corporations engaged in the sale and
transportation of like articles of merchandise in commerce between
and among the various States of the United States.

Par. 2. Respondent obtains orders for and makes sales of hlS said
articles of merchandise through and by means of certain catalogues
issued by him in which they are severally described and pictorially
represented and the prices thereof set forth. e sells said catalogues,
in commerce, to his said customers or prospective customers to be
used by them in ordering and purchasing the articles of merchan-
dise therein represented and described and in reselling the same to
the consuming public and said catalogues are so used by them.

Par. 3. In the said catalogues referred to in paragraph 2 hereof
respondent has caused for more than two years prior to the date
hereof and still causes to be set forth false and misleading statements
and representations and pictorial representations concerning the ma-



NATHANIEL L. BLAUSTON 15
11 Findings

terials of which the articles of merchandise offered for sale and sold
by him, in commerce as aforesaid, are composed and the nature
and character thereof. Said statements and representations are as
follows:

(a) That certain sets of tableware, each consisting of knives, forks,
spoons, butter spreaders and sugar shell, are “ fine nickel silver-plated
silverware ”; and that certain candlesticks, wine sets, motor clocks,
cigarette cases and sets consisting of cigarette and match cases, are
composed of “nickel silver ”, when in truth and in fact said articles
are not composed in whole or in part of the metals known as silver
and nickel. The pictorial representation in respondent’s catalogues
of the set of table silverware above referred to and designated in said
catalogues as “No. 433 ” is not an illustration of the particular set
actually offered for sale and sold by respondent, but of another set
of better grade and greater selling price than the said set.

(b) That the cases of certain watches are composed, respectively,
of “rolled gold plate ”, “ fourteen karat white or green rolled gold
plate ”, “white rolled gold plate”, “white gold rolled plate?”,
“rolled white gold plate ”, and are “yellow gold plated ”, when in
truth and in fact said watchcases have a plating of gold less than
three one-thousandths of an inch in thickness, on the outside, and
less than one one-thousandth of an inch in thickness on the inside,
which is the specified standard of thickness of gold for the manufac-
ture of watchcases represented and described as gold plated; and
that certain of said watchcases are “life guaranteed ”, which repre-
sentation is misleading and deceptive to the purchasing public.

(¢) That certain articles of merchandise consisting of watches
and clocks have “silver finished ”, “silver brush finished ” and “sil-
vered ” dials, respectively; that certain other articles of merchandise,
among which are pen and pencil sets, have a “white gold finish”
and a “ gold finish ”, respectively; that certain other articles of mer-
chandise among which are ladies’ wrist watches have “platinoid
finish ” cases and “platinum effect” dials, respectively, when in
truth and in fact none of the said articles so described contain any
silver or gold or platinum metal; and that certain brooches and bar
pins each has a “platinum top ” and that certain bracelets each has
a “gold top ”, when in truth and in fact said articles are only thinly
plated with platinum or gold, respectively.

(¢) That certain articles of merchandise consisting of bead neck-
laces are composed, respectively, of “amber?”, “crystal”, “jade?,
“jet”, “amethysts” and “garnets ”, respectively, when in truth and
in fact said necklaces so described are not made of genuine amber,
crystal, jade jet, amethysts or garnets, but are composed of materials
which simulate them in appearance.
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(e) That certain articles of merchandise consisting of finger rings
are “gold filled” and are composed of “seamless gold shell” and
that certain elk charms are “solid gold filled ”, respectively, when
in truth and in fact said articles do not contain a layer or shell of
gold of substantial thickness on the outside and when such words
are not preceded by the designation of the alloy of gold used in the
shell, which is preceded by a fraction designating the correct pro-
portion of the weight of the shell to the weight of the entire ring.

(f) That certain articles of merchandise consisting of hair brushes,
combs, mirrors, manicure sets and similar toilet articles are com-
posed in part of “ ivory ”, when in truth and in fact said articles are
not in any part made from ivory, but are made of a material which
similates ivory in appearance and finish.

(g) Certain other articles of merchandise are represented and
described as “ivoroid ”, “ rubberoid ¥, ¢ amberite ” and “ leatherette ”,
respectively, when in truth and in fact said articles contain no
ivory, rubber, amber or leather, respectively. The use of these
words to advertise and describe said articles has the capacity and
tendency to mislead and deceive purchasers into the belief that said
articles are manufactured in whole or in part of genuine ivory, rub-
ber, amber or leather, respectively, as the case may be.

(%) That a certain case containing a traveling folding clock is
composed of “high-grade leather ”, when in truth and in fact said
case is not composed of leather but of a material made to imitate
genuine leather in appearance.

Par. 4. Respondent’s said customers purchase, and offer for sale
and sell the articles of merchandise referred to in paragraph 8 hereof
to the consuming public pursuant to the pictorial representations
and the descriptions and representations of said articles contained
in the catalogues sold and supplied to them by respondent as set forth
in paragraph 2 hereof.

Par. 5. The statements and representations as above set forth are
false and misleading, and have the capacity and tendency to and do
mislead and deceive purchasers into the belief that said articles are
composed in whole or in part of the materials as represented and
depicted in said catalogues and to cause many of the consuming public
to purchase respondent’s said articles of merchandise in that belief.

Par. 6. There are among the competitors of respondent referred to
in paragraph 1 hereof many who in nowise misrepresent the com-
position, nature and character of the merchandise which they sell,
and respondent’s acts and practices as hereinbefore set forth tend to
and do divert business from and otherwise injure and prejudice said
competitors,
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Par. 7. The above acts and practices of respondent are all to the
prejudice of the public and of respondent’s competitors and constitute
unfair methods of competition in commerce within the intent and
meaning of section 5 of an act of Congress entitled “ An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes,” approved September 26, 1914.

CONCLUSION

The methods of competition set forth in the foregoing findings,
under the conditions and circumstances therein set forth, are unfair
methods of competition in interstate commerce, and constitute a
violation of section 5 of an act of Congress approved September 26,
1914, entitled “ An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard upon the complaint of the
Commission and the answer of respondent, filed pursuant to Rule
IIT of the rules of practice of the Commission, in which answer it
is set forth that respondent refrains from contesting the proceeding
instituted by the Commission, and the Commission having made its
findings as to the facts with its conclusion that the respondent has
been and is using unfair methods of competition in commerce in
violation of the provisions of section 5 of an act of Congress approved
September 26, 1914, entitled “ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,

It is ordered, That respondent, Nathaniel L. Blauston, his agents,
employees and successors cease and desist from:

(a) Using the words “niclkel silver ”, or either of them, to adver-
tise or describe articles of merchandise which are not composed in
whole or in part of the metals known as silver and nickel.

(3) Using the words “gold plate” or “ gold plated ”, or either of
them, to advertise or describe watch cases which have a plating of
gold less than three one-thousandths of an inch in thickness on the
outside, and one one-thousandth of an inch in thickness on the
inside; and using the words “life guaranteed ” to indicate the length
of time such watch cases will last or wear.

(¢) Using the words “silver finished ” or “silvered ”, or ecither of
them, to advertise or describe watch or clock dials which contain no
gilver metal; or the words “gold finish ”, to advertise or describe
pen and pencil sets which contain no gold metal; or the words
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“ platinoid finish ” or “platinum effect” or either of them to adver-
tise or describe articles of merchandise which contain no platinum or
the words “platinum top ” or gold top ”, respectively, to advertise or
describe brooches or bar pins or similar articles of jewelry which
have only a thin plating of platinum or gold, as the case may be.

(d) Using the words “amber ”, “ crystal ”, “jade ”, “jet ”, “ ame-
thyst ” or “garnets”, or either of them, respectively, to advertise
or describe necklaces which are not composed of genuine amber,
crystal, jade, jet, amethyst or garnet, as the case may be.

(¢) Using the words “gold filled ” or “gold shell ” or either of
them to advertise or describe finger rings and charms unless such
articles contain a layer or shell of gold of substantial thickness on
the outside, and unless said words are preceded by the designation
of the alloy of gold used in the shell, which is preceded by a fraction
designating the correct proportion of the weight of the layer or shell
of gold to the weight of the entire ring or charm.

(f) Using the word “ivory” as a noun to advertise or describe
articles of merchandise which are not composed in any part of
genuine ivory, but are composed of a material made to simulate ivory
in appearance and finish.

(g) Using the words “ivoroid” or “rubberoid ” or “amberite ”
or either of them respectively to advertise or describe articles of
merchandise which do not contain in any part genuine ivory, rubber
or amber respectively; and from using the word “leather ™ either
alone or in combination with any other word or words, letter or
letters, to advertise or describe articles of merchandise which are
not made in any part of the prepared skins of animals.

(k) Using in catalogues or other advertising matter pictorial rep-
resentations of any article of merchandise which is not an illustration
of the particular article of merchandise actually offered for sale.

() Making any other untrue advertisement or description of any
article offered.-for sale by him,

It is further ordered, That the respondent, Nathaniel L. Blauston,
ghall within sixty days after the service upon him of a copy of this
order, file with the Commission a report in writing, setting forth
in detail the manner and form in which he has complied with the
order to cease and desist hereinbefore set forth.
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I~ THE MATTER OF

BAYUK CIGARS, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED

VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1391. Complaint, June 6, 1926—Deoision, Fed, 8, 1928

Where the Island of Cuba had come to be recognized and considered by the

cigar trade and consuming public of the United States as a country famous
for its production of tobacco and cigars of superior quality and excellence,
and the tobacco there grown bhad come to be known, designated and
described to and by sald cligar trade and purchasing public as Havana
tobacco or Cuban tobacco, and to be In great demand in the United States,
and cigars manufactured therefrom in whole or in part had come to be
considered as more desirable and superior in quality to cligars composed
wholly of tobacco grown elsewhere and to cigars containing a smaller pro-
portion of such Cuban or Havana tobacco; and thereafter a domestic
corporation engaged in the manufacture of cigars, with factories in the
States of New York, New Jersey, and Pennsylvania, and i{n the sale and
distribution thereof to wholesale and retail dealers, and the consuming
publie.

(a) Designated, described, banded, labeled, and sold, a 5-cent cigar, containing

no Havana or Cuban tobacco, as above set forth, “ Havana Ribbon ", fea-
turing the aforesuld words upon the bands and containers thereof, and
extensively so advertised the same under such name and designation in
magazines and daily newspapers of general circulation among the clgar
trade and consuming public throughout the United States and various sec-
tions thercof, and in widely distributed signs, placards, posters, and similar
advertising media; and

(b) Deslgnated, described, banded, labeled and sold a 10 and 15 cent clgar,

r

containing the aforesaid Havana or Cuban tobacco only in a minor propor-
tion, *“ Mapacuba ”, featuring the aforesaid word upon the brand thereof,
together with the shield or coat of arms of the Republie of Cuba, and also
upon the labels of the containers thereof, together with a map of Cuba, a
picture of the city and harbor of Havana, the aforesaid shield or coat of
arms, and the words *Ilavana Cigars”, together with pictures of the for-
tress of Morro Castle at ITavana, the Cuban flag, tobacco fields such as are
common In Cubu, and the legend, In Spanish, “Guarantee—This package
is eminently distingulshed because it comes from a superlor crop of Vuelta
Abajo ", a Cuban district noted for 1ts fine tobacco, and extensively so
advertised sald cigars, as above set forth, under the designatlon, descrip-
tion and representation * Mapacuba ", together with depictions of the map
of Cuba, of the cigars in question with the aforesaid band, and of a box
thereof, with labels as above described;
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With the capacity and tendency to mislead and decelve and with the effect of
misleading and deceiving many of the purchasing public into belleving the
aforesald cigars to be composed in whole or in part of Havana tobacco 4s
above described, In the cuse of that first named, and to be wholly or prin-
clpally so composed in the case of that last named, and to induce the
purchase of such cigars in such erronecus belief, and with the capacity and
tendency to and with the effect of unfairly diverting trade from and other-
wise injuring and prejudleing the business of competitors who rightfully
and truthfully sell and distribute cigars’ composed in whole, and cigars
composed in part only, of Havana or Cuban tobacco, and competitors who
gell and distribute elgars composed of tobacco grown elsewhere than on the
Island of Cuba without in anywise representing thelr elgars as containing
Cuban or Havana tobacco:

Held, That such practices, under the circuwstances set forth, constituted unfair
methods of competition.

Mr. Henry Miller for the Commission.
Mr. C. Andrade, jr., of New York City, for respondent.

Syworsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, 2 Maryland corporation, engaged in the manufacture of
cigars and sale thereof to retail dealers in various States, and with
principal office and place of business in Philadelphia, with naming
products misleadingly, misbranding or mislabeling and advertising
falsely or misleadingly in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate cornmerce.

Respondent, as charged, for about five years preceding the com-
plaint, designated as “ ITavana Ribbon,” a cigar made by it and com-
posed entirely of tobacco grown elsewhere than on the Island of Cuba,
featured said name upon the containers of said cigars in which it
shipped and delivered the same to its retail dealer vendees for display
and sale by them to the consuming public, and upon the individual
cigar bands or labels, and conspicuously so advertised the same in
magazines, periodicals and other publications of general circulation
throughout the United States and in certain sections thereof.

Such use of said name and designation in the packing, banding,
labeling and advertising of said cigars, as alleged, had the capacity
and tendency to and did mislead and deceive many among the cigar
tobacco trade and the cigar trade, and the consuming public into
believing said cigars to be composed of “Tavana,” tobacco i. e.,
tobacco grown on the Island of Cuba, and into purchasing the same
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in such belief! and tended to divert business from and otherwise
injure and prejudice competitors, many of whom sell cigars com-
posed of “Havana ” tobacco, as above set forth, and rightfully and
lawfully so represent the same and others of whom sell cigars neither
s0 composed nor in anywise so represented; all to the prejudice of
the public and of the respondent’s competitors.

Respondent further, as charged, for about five years preceding the
complaint designated as “ Mapacuba ” a cigar made by it and com-
posed of a mixture of tobaccos containing a small amount and propor-
tion of “ Cuban ” tobacco, i. e., tobacco grown on the Island of Cuba,
featured said name upon the containers of said cigars, together with
conspicuous depictions of the Cuban flag, coat of arms, map, and a
Spanish legend and statement, and upon the individual cigar bands
or labels, and conspicuously so advertised said cigars in magazines,
periodicals and other pubhcatlons of general cn‘culatlon throughout
the United States and in certain sections thereof.

The use of the aforesaid name and designation in the packing,
banding, labeling and advertising of said last named cigars, as
alleged, had the capacity and tendency to and did mislead and deceive
many among the cigar tobacco trade and cigar trade and the consum-
ing public into believing said cigars to be composed of Cuban
tobacco, as above set forth, or of such tobacco as the principal and
predominant element, and into purchasing the same in such belief,?
and tended to divert business from and otherwise injure and preju-
dice competitors, many of whom sell cigars composed of Cuban
tobacco as hereinabove set forth and rightfully and lawfully so
represent the same, and others of whom sell cigars of which said
Cuban tobacco is not the principal and predominating element and
ingredient, without in anywise misrepresenting such Cuban tobacco
as such principal and predominating element and ingredient; all to
the prejudice of the public and respondent’s competitors.

1The complaint coutains the followlng allegations relative to the use of the term
“ Havana " tobacco &nd the preference for such tobacco:

“ For many years prior to the date hereof, tobacco has been a commerclal export
product of the Island of Cuba, and the term ‘ lavana™ tobacco, has for many years
meant and still means tobacco of Cuban growth to the cigar tobacco trade, the cigar
trade and the consuming publie, many of whom have for many years consldered and still
consider gald “ Havana " tobacco superlor in quality, for the manufacture of cligars, to
toboeco grown elsewhere than on the Island of Cuba. Many among sald trades and many
of the consuming public have for many years considered and still consider that cigars
made of sald “ Havana ” tobacco are superlor {n quality to cigars made of tobacco grown
elgewhere than on the Island of Cuba.”

3The complaint contalng allegations a8 to the term * Cuban™ tobacco and as to the
preference for such tobacco similar to those set furth in the preceding footnote relating
to * Havana " tobacco.
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Upon the foregoing complaint the Commission made the following
Rerort, F1npiNas 4s To THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Bayuk Cigars, Inc., charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.

Respondent having entered its appearance herein and filed its
answer to said complaint, hearings were had at which testimony was
taken and evidence introduced by counsel for the Commission in
support of the allegations of the complaint and by respondent in
opposition thereto before an examiner of the Commission thereto-
fore duly appointed. Said evidence, including a transcript of the
testimony taken, was filed of record in the office of the Commission,
and thereafter briefs and oral argument were submitted by counsel
for the Commission and for the respondent. Thereupon this pro-
ceeding came on regularly for decision; and the Federal Trade Com-
mission, having duly considered the record, and being now fully
advised in the premises, makes this its report, stating its findings as
to the facts and its conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapur 1. Respondent Bayuk Cigars, Inc.,, is a corporation
organized in the year 1920, and existing under and by virtue of the
laws of the State of Maryland, with its principal office and place of
business in the City of Philadelphia, State of Pennsylvania. It
is, and since the date of its organization has been, engaged in the
business of manufacturing cigars and the sale and distribution
thereof to wholesale and retail cigar dealers and to the consuming
public throughout the several States of the United States and the
District of Columbia. It maintains and operates eleven cigar
factories situated in the States of New York, New Jersey, and
Pennsylvania, and six branch jobbing houses located in the cities of
New York, N. Y.; Philadelphia, Pa.; Detroit, Mich.; Flint, Mich.;
Grand Rapids, Mich.; and Indianapolis, Ind. During the past five
years its average annual production and sales have been in excess of
200,000,000 cigars. In distributing said cigars sold by it, respondent
causes same to be transported and delivered from its aforesaid places
of business or factories through and into the various other States of
the United States and the District of Columbia to the respective
purchasers thereof in such other States and in said District; and in
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so carrying on said business respondent is, and since the date of its
organization has been, continuously engaged in interstate commerce
and in direct active competition with many individuals, partnerships,
and other corporations engaged in the sale and transportation of
cigars in commerce between and among the several States of the
United States and the District of Columbia.

Par. 2. Among the cigars manufactured and sold by respondent
in interstate commerce, as set forth in paragraph 1 hereof, are two
different types of cigars, the one designated, described, branded,
labeled and sold by respondent as “ Havana Ribbon ”; and the other
designated, described, branded, labeled and sold by it as “ Mapa-
cuba ”; which brands of cigars are and have been produced and con-
tinuously marketed by respondent among the trade and consuming
public throughout the United States since the aforesaid date of its
organization. The generally advertised retail prices of the so-called
“ Havana Ribbon” cigars are 5 cents each and, in a larger size, 8
cents each or two for 15 cents; and respondent’s annual sales of
same are in excess of 77,000,000, The generally advertised retail
prices of the so-called “ Mapacuba ” cigars are 10 cents each, two for
25 cents, and 15 cents each, depending upon sizes or shapes; and
respondent’s annual sales of this brand exceed 15,000,000 cigars.

Par. 3. In preparing its so-called “ Havana Ribbon” cigars for
sale and distribution respondent caused, and still causes, to be placed
upon each of said cigars a paper band bearing conspicuously the
words “ Havana Ribbon ”; and said cigars containing said band were
and still are packed by respondent in the customary cigar containers
of the respective capacities of 25 and 50 cigars, to which containers
respondent also caused, and still causes, to be aflixed in sundry places
labels and brands bearing in large and conspicuous letters the words
“ Havana Ribbon”, Said cigars so banded, packed, labeled, and
branded were and still are displayed, offered for sale, sold and
_ distributed by respondent to wholesale and retail dealers and to the
consuming public; and in the regular course of business and in
accordance with respondent’s purpose and plan of distribution, said
cigars still so banded, packed, branded and labeled were and are
displayed, offered for sale, sold and distributed by dealers among
themselves and to the consuming public. To further and promote
the sale of said cigars respondent also caused, and still causes, exten-
sive advertisements thereof to be published and displayed (a) in
magazines and daily newspapers of general circulation among the
cigar trade and consuming public throughout the United States and
in various sections thereof; and (b) in widely distributed signs,
placards, posters and similar advertising media, in all of which
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advertisements respondent designated, described and represented said
cigars as “ Havana Ribbon ” cigars; and through which advertise-
ments it caused and still causes to be sold to the trade and consuming
public large quantities of said so-called “ Havana Ribbon ” cigars.

Par. 4. Each of said so-called “ Mapacuba ” cigars as and when
marketed by respondent contained and still contains a paper band,
placed thereon by respondent, displaying conspicuously the word
« Mapacuba ” together with a device consisting of a star and stripes
simulating in general appearance the shield, emblem, insignia or
coat of arms of the Republic of Cuba. When marketed by respond-
ent said so-called “Mapacuba ” cigars, containing aforesaid paper
band, were and still are packed, displayed, sold and distributed by
it in the customary cigar containers of the respective capacities of
925 and 50 cigars, to which containers respondent caused to be attached
labels and brands prominently and conspicuously displaying the
word ¢ Mapacuba ” in sundry places; and a map of Cuba; picture of
the city and harbor of Havana, Cuba; also said device of a star and
stripes simulating the shield, insignia, emblem or coat of arms of
the Republic of Cuba. In addition to the foregoing, respondent
caused to be displayed upon said containers in which it packed and
marketed the so-called “Mapacuba” cigars up to and including
the spring of 1924 certain labels displaying the words “IIavana
Cigars” in sundry places, pictures of the fortress of Morro Castle
at Havana, Cuba, with the Cuban flag; also pictures of tobacco fields
such as are common in Cuba, and an inscription in the Spanish
language, a free translation of which is as follows:

GuaraNTEB—This package is eminently distlnguished because it comes from
a superior crop of Yuelta Abajo.

(Vuelta Abajo is the name of a district in Cuba noted for its pro-
duction of fine tobacco). Throughout the course of respondent’s
business and in accordance with its purpose and plan of distribution
said so-called “ Mapacuba ” cigars have been displayed and marketed
in and by the cigar trade and to the consuming public under the name,
designation and description of “ Mapacuba ” and as banded, packed,
branded and labeled by respondent as hereinabove set forth. To
promote and further the sale and distribution of said so-called
« Mapacuba ” cigars, respondent has caused for more than two years
last past extensive advertisements thereof to be published (a) in
magazines and newspapers of general circulation among the trade
and consuming pubhc throughout the United States and in various
gections thereof; and also (b) in widely distributed display signs,
placards, posters, and similar advertising media, in all of which
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advertising matter such cigars were and are designated, described
and represented as “ Mapacuba ” cigars; and in many of said adver-
tisements respondent caused to be pictured a map of Cuba, one or
more of said cigars containing aforesaid paper band, and also a box
of said cigars showing the above mentioned labels which depict said
device simulating the shield, insignia, emblem or coat of arms of the
Republic of Cuba and the city and harbor of Havana, Cuba.

Par. 5. At all times since the date of respondent’s organization and
for many years prior thereto, tobacco has been extensively grown on
the Island of Cuba and exported therefrom to the United States and
other countries both in the form of leaf tobacco and in cigars; and
said Island is recognized and considered by the cigar trade and con-
suming public of the United States as a country famous for its pro-
duction of tobacco and cigars of superior quality and excellence. The
tobacco grown in Cuba is, and since time immemorial has been,
known, designated and described to and by the cigar trade and
purchasing public throughout the United States as “Havana to-
bacco” or ¢ Cuban tobacco,” which terms are synonymous in meaning
and are used interchangeably. Said Havana tobacco or Cuban to-
bacco is in great demand in the United States and during all the
times herein mentioned the same has been and still is extensively
marketed and consumed in the form of cigars. Many of the cigar
trade and consuming public of the United States have for years con-
sidered and still consider that cigars made in whole or in part of said
Havana or Cuban tobacco are more desirable and are superior in
quality to cigars composed wholly of tobacco grown elsewhere than
on the Island of Cuba and to cigars containing a smaller proportion
of said Cuban or Havana tobacco. None of said so-called “ Havana
Ribbon ” cigars which have been manufactured and sold by respond-
ent, as set forth above, contained any Havana or Cuban tobacco, but
were composed or manufactured wholly of tobacco grown elsewhere
than on the Island of Cuba. Said so-called “Mapacuba” cigars
manufactured, advertised and sold by respondent as above set forth
contained Havana or Cuban tobacco only in minor proportion, which
proportion of Havana or Cuban tobacco varied from about 20 per
cent to not exceed approximately 50 per cent; all other parts, con-
stituting the greater or principal portion of said cigar, were manu-
factured of tobacco grown elsewhere than on the Island of Cuba.

Pazr. 6. The use by respondent of the word “Havana” in the
branding, labeling, advertising, and describing of its said so-called
“ Havana Ribbon ” cigars containing no Havana or Cuban tobacco, all
as hereinbefore set forth, is false and misleading and has and had
the capacity and tendency to, and did, (a) mislead and deceive many
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of the purchasing and consuming public into the erroneous belief
{hat said so-called ¢ Havana Ribbon ” cigars were manufactured and
are composed in whole or in part of Havana tobacco or tobacco grown
on the Island of Cuba; and (b) thereby cause purchasers to buy said
cigars in such erroneous belief. '

Par. 7. Respondent’s use, in connection with its cigars containing
Havana tobacco in part only, of the word “ Mapacuba ” and of the
simulation or depiction of the flag, shield, emblem, insignia or coat of
arms of the Republic of Cuba, the map of Cuba, Cuban scenes and of
said Spanish inscription, all as hereinbefore set forth, is false and
misleading, has and had the capacity and tendency to, and did, (a)
mislead and deceive many of the purchasing and consuming publie
into the erroneous belief that said so-called “ Mapacuba ” cigars were
manufactured wholly or principally and mostly of Cuban tobacco,
and (b) cause purchasers to buy said cigars in such erroncous belief.

Par. 8. There are among the competitors of respondent mentioned
in paragraph 1 hereof many who rightfully and truthfully sell and
distribute in competition with respondent cigars composed in whole,
and also cigars composed in part only, of Havana or Cuban tobacco.
There are also many of said competitors who sell and distribute in
competition with respondent cigars composed wholly of tobacco
grown elsewhere than on the Island of Cuba and who in no wise
represent that their cigars contain any Cuban or Havana tobacco.
Respondent’s acts and practices in branding, labeling and advertising
its cigars with the words “ Ilavana ” and “ Mapacuba ” and with said
likenesses andssimulations of the flag, shield, emblem and insignia of
the Republic of Cuba; map of Cuba; said scenes of the city and
harbor of Havana, Cuba; said Spanish inscription and scenes of
Cuban tobacco fields, all as hereinbefore set forth, had the capacity
and tendency to and do unfairly divert trade from and otherwise
injure and prejudice the business of said competitors.

CONCLUSION

The acts and things done by the respondent in the advertising,
branding and labeling of its cigars as and under the conditions and
circumstances set forth in the foregoing findings as to the facts are
to the injury and prejudice of the public and respondent’s com-
petitors, are unfair methods of competition in interstate commerce
and constitute a violation of the act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of
respondent thereto, the testimony, evidence, briefs and argument of
counsel; and the Commission having made its findings as to the
facts with its conclusion that respondent has violated the provisions
of the act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”,

It is now ordered, That respondent Bayuk Cigars, Inc., its officers,
directors, agents, representatives, servants, and employees cease and
desist, in connection with the sale and distribution of cigars in inter-
state commerce—

(1) From using the word “ Havana ”, or other word or words of
similar import, alone or in conjunction with the word “ Ribbon,” or
other word or words, as or in a brand name for or as descriptive of
any such cigars which are not composed entirely of tobacco grown
on the Island of Cuba;

(2) From using the word “Mapacuba,” or other word or words of
similar import, as or in a brand name for or as descriptive of any
such cigars which are not composed in whole or in part of tobacco
grown on the Island of Cuba;

(8) From using the word “ Mapacuba,” or other word or words of
similar import, as or in a brand name for or as descriptive of any
such cigars which are composed in part only of tobacco grown on
the Island of Cuba, unless said word be immediately followed and
accompanied by a word or words in letters equal or greater in size,
visibility and conspicuousness, clearly and unequivocally indicating
or stating that such cigars are not composed wholly, but in part
only, of tobacco grown on the Island of Cuba;

(4) From using a depiction simulating the flag, emblem, insignia
or coat-of-arms of the Republic of Cuba, map of Cuba, Cuban
tobacco fields, city or harbor of Havana, Cuba, or depiction of
similar import, in the advertising, branding, or labeling of any such
cigars which are not composed in whole or in part of tobacco grown
on the Island of Cuba;

(5) From using a depiction simulating the flag, emblem, insignia
or coat of arms of the Republic of Cuba, map of Cuba, Cuban
tobacco fields, city or harbor of Havana, Cuba, or depiction’ of
similar import, in the advertising, branding or labeling of any such
cigars which are composed in part only of tobacco grown on the
Island of Cuba, unless such depiction be accompanied by a word or
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words of equal or greater visibility and conspicuousness, clearly
and uneguivocally indicating or stating that such cigars are not
composed wholly, but in part only, of tobacco grown on the Island
of Cuba;

(6) From representing in any other manner whatsoever that any
of said cigars contain or are composed in whole or in part of tobacco
grown on the Island of Cuba, when such is not true in fact.

It is further ordered, That respondent, Bayuk Cigars, Inc., shall
within sixty days after the service upon it a copy of this order file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinbefore set forth,



AMERICAN PHOTO-ENGRAVERS’ ASS’N ET AL, 29

Syllabus

Ix ™ar MaTTER OF

AMERICAN PHOTO-ENGRAVERS’ ASSOCIATION, ET AL.
AND THE INTERNATIONAL PHOTO-ENGRAVERS
UNION OF NORTH AMERICA ET AL.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF BEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

s

Dockets 82 and 928. Complaint,® Oct. 20, 1925—Decision, Feb, 10, 1928

Where a trade association which included in its membership concerns produe-
ing from 75 per cent to 90 per cent of the output of photo-engravings in the
United States, with annual sales for the industry amounting to over forty
million dollars, and which (e) included among its objects (1) the thorough
organization of the photo-engravers of America, (2) the elimination of the
evils of ignorant and ruinous competition, (3) the spread of the knowl-
edge of the elements of costs and what constitutes a * proper” remuncra-
tion for services rendered, and (4) the universal use of its so-called
“gtandard scale” as the basis for pricing plates, and which (D) included
In its code of ethics (violated by price cutting) such a friendly attitude
among competitors as would enable them to meet and discuss frankly the
means whereby “ wily and unscrupulous” buyers might be effectively dis-
couraged, and which (¢) admitted to membership only those who were
also members of their respective local associatiens, when the latter re-
quired its members to belong to the general organization; and sald trade
assoclation’s officers and members; in pursuance of a combination or
conspiracy for the purpose of lessening, hindering, regulating or suppress-
ing competition in price in the sale of photo-engraving products or of
enhancing the prices therefor, and, in order to consummate said purpose,
to coerce, intimidate or prevent manufacturers of sald products from indi-
vidually and freely making such prices for their products as the free
exercise of thelir individual judgment directed, and from competing in price
among themselves or with others,

(e) Promulgated its so-called “standard scale,” consisting of a schedule of
uniform minimum base prices (based on high cost, rather than representa-
tive, jobs, and providing and intended to provide a profit), as the officlal
basis of charges, for the purpose, among others, of facilitating measures for
the regulation and lessening of price competition In photo-engraving
products, and of enhancing the prices thereof, mailed every manufacturing
photo-engraver in the United States a copy thereof, and directed a special
committee to cooperate with its executive committee in introducing such
scale Into general use by all photo-engravers;

1 8econd amended.
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(b) Prepared uniform estimating blanks, Inaugurated estimating exercises,

(c

(d)

-

(e)

n

(g

—

and conducted a national estimating class in its monthly periodical and
encouraged its local clubs to hold such classes in order to foster and develop
uniform interpretation and application of the scale In arriving at base
prices, and of the explanatory side notes, and * suggested supplementary
notes ” pertaining thereto and covering the application thereof and charges
for time work, special processes, etc., and to guard against unwitting
price cuts by the omisslon of chargeable items from estimates;

Urged the local and sectional clubs and associations to adopt supplemen-
tary notes representing interpretations of the scale, as nearly uniform and
standard as conditions would permit, and undertook a campaign of organ-
ization, standardization, and education, financed by weekly contributions
from members, in order to standardize prices and the mutua] understand-
ing of every factor in the business, and to overcome the condition of differ-
ence {n prices;

Encouragzed and atded engravers specializing in color work and work for
school annuals, in combining In establishing agreed uniform rates of maxi-
mum discount;

Declared its purpose to have local clubs formed in every city throughout
the United States, and banded into sectional bodies in order that it might
afford protection against price cutting by having outside engravers quote
the terms of the standard scale, recognizing discounts in vogue in each
territory and receiving reciprocal treatment at home, enlisted the coopera-
tion of the union involved to this end, and undertook to afford and at great
cost In time and money did afford such protection to local engravers,
thereby dlirectly an® substantially retarding actual shipments of products
jnvolved from state to state, due to advantages of the local engravers
through nearness and personal contact, over more distant competitors;
Endorsed the so-called “ Chicago Plan” or “Clause 10, whereby one of
the clubs, as a means of inducing and compelling concerns to respect prices
and to restrict and regulate competition entered into an agreement with
the local of the unlon involved, (which included among its members 90
per cent of the workmen In the industry In the United States), providing,
among other things, that the members of the local should work only for
member clubs, and exhorted photo-engravers elsewhere to follow the example
of said club, and carried on extensive propaganda in favor thereof, held
many meetings, and an organization conference arranging for the further
spread of sald plun, and together with the president and the general and
local officers of the union concerned frequently addressed meetings held
by members of the industry relative to the use of such device as a means
of enforcing the standard scale and restricting or elimipating price
competition;

Bngoged, through thelr official perlodical or bulletin, in propaganda in
favor of the elimination, In so far as possible, of price competition, giving
publicity to obdurate offenders invading other territory at cut prices,
praising those declining business from outside territory, advocating the
employment of Clause 10 and the enhancement of prices, suggesting the
refusal on the part of the men to work for photo-engravers who fail to
maintain required price standards, (deflning a price cutter as one who
uses the scale to determine the proper price, but quotes a greater dis-
count therefrom than that prevailing iu bis territory), and’ reciting, resolu-
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tlons by and certaln provisions of the general law of the union involved,
relating to the withdrawal of men from shops offering price competition;
with the result that there was a general knowledge throughout the Industry
that the union and the employers' bodies would place their full united
strength in support of the price program determined upon; and

(h) Approved establishment of “ prevailing rates” of maximum discount from

scale prices for different clubs, and encouraged gentlemen’s agreements and
working understandings between clubs not to solicit business in each other's
territory at cut prices, if at all, and took action directly in the case of
disturbing factors in the price situation through invasion by a concern
at cut prices of the territory of others, through securing assurances and
pledges and in other ways; and

Where the local and sectional member clubs, (member concerns of whlch

were In the case of many of the locals likewise members of the general
association), formed for the purpose, among others, of supplying the
means for local understandings as to price, and the officers and members
thereof ; in pursuance of the aforesaid purposes,

() Adopted and used said standard scale, as revised in a generally upward

direction from time to time, as a common basis for making prices, to the
practical exclusion of the old method, passed motions and resolutions fixing
local minimum prices for photo-engraving products, submitted bids for
club approval before submission to the prospect, resisted price cutting

through propaganda and otherwise, held estimating classes for the sake of -

bringing about price uniformity, and arrived at understandings between one
another that they should respect the prices and conditions established by
other clubs when making sales in their territories;

() Iassed laws making members subject to suspension and expulsion from the

respective clubs for violatlon of motions or resolutions of the club, asserted
the power to Inspect the books of members and appointed auditors, ae-
countants and vigllance committees, adopted clause 10 in all but 4 or 5 of
the 25 largest citles in the United States, warned members they would be
held strictly accountable for violatilon of price policies, suspended, and
,through reprimand, fine, threat of labor troubles, and otherwise disciplined
and coerced members and concerns who violated price agreements and
policles, and notified locnls of the union, which adopted and followed the
policy that price cutting was good cause for suspension of a concern by its
club and that it must withdraw men from the shops of price cutting em-
ployers aud those where the proprietors failed to join or to maintain their
membership in the club (except for such a cause as excessive initiation
fees, or grounds considered by it arbitrary or unreasonable), and thereby
and through notice that it would not tolerate “ unwarranted” competition
and otherwise, cooperated in the accomplishment of the aforesaid purposes;
with the result that concerns were forced against their will to join varlous
local clubs, and others to maintain membership therein and adhere to local
price understandings; and

(k) Cooperated dlvectly with the general assoclntion, In the ecase of those en-

gravers speclalizing {n color work and work for school annuals, in stand-
avdizing a form of contract to be used by their solicitors, containing pro-
visions as to the rates of discount from the scale, and in the use of the
scale with agreed discounts therefrom, and special charges;
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With the result of (1) largely localizing the business involved, (2) encouraging
the use of the scale by individual concerns, by reason of its availability in
place of the adoption of cost systems, as advocated by the association, and
by the local clubs to assure the securlng by the engraver of the “falr
proit” called for by the code of ethies, (3) enhancing and stabilizing the
prices of the products concerned through the country as a whole and cur-
tailing, restricting, regulating and destroying price competition, as to a
large proportion of the trade, including to a lesser extent that of plants
not belonging to the various clubs, and (4) compelling unwilling adherence
of certain competitors of manufacturer members; and

with the further result, by reason of sald enhanced prices and lessened price
competition of (1) bringing into the industry, many new plants, largely
managed by men i1l equipped by experlence and capital, thereby increasing
the Industry’'s capaclty to produce photo-engraving products far beyond the
demand therefor and thereby loss due to idle labor, time and increased
costs of production, and (2) Influencing buyers of the products, Including
publishers, to go into the business themselves, and with a tendency on the
part of the associations and clubs, and their members so to enhance prices
as to permit the i1 equipped and inexperienced to remain in business:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr. Eugene W. Burr, Mr. Randall Larson, Mr, Robt. N. McMillen
and Miss Anna Boyle for the Commission,

Mr. John Walsh and Mr. L. A. Spiess, of Washington, D, C., for
the American Photo-Engravers’ Association, the local Photo-Engrav-
ing Associations, their officers and members.

Phillips, Leibell & Fielding, of New York City, for the Interna-
tional Photo-Engravers’ Union, its officers and members and various
local unions.

Sy~Noesis oF CoMPLAINT *

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
yespondent American Photo-Engravers’ Association, its officers and
members, the various local photo-engravers’ associations, and their
officers and members,* the International Photo-Engravers’ Union of
North America, with principal office in Chicago,* its officers, execu-

* Second amended complaiat.

$In the case of both local assoclations, and general associations, composed of indi-
viduals, partnerships and corporations engaged in the manufacture and sale of photo-
engraving products, and, with few eXceptlons, engaged in such sale In interstate com-
merce, and comprising also a substantlal majority of all the concerns engaged in the
manufacture and sale of the aforesald products, in competition with others simlilarly
engaged in various cittes and gections of the United States,

4 With 75 local union organizations in varfous eclties and sections of the United States,
gome of sald locals belng the New York Photo-Engravers' Unlon, No., 1, Chicago Photo-
Engravers’ Unlon No. 5, St. Louls Photo-Engravers’ Union No. 10, and other slmilar
local union groups, composed of persons employed in photo-engraving establishments in
thelr respective cities, and located in all the princlpal citles of the United States and
Canada, with a total membership for the International and the various locals, of approxl-
mately 5,000, constituting a substantial mejority of all the persons employed as above
set forth, througbout the United Btates,
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tive board and members, and its various local photo-engraving unions
and their officers, executive boards and members, with conspiring,
combining, confederating and agreeing together among themselves
to regulate, control and suppress competition among manufacturers
of the products in question and to establish and maintain enhanced
prices therefor throughout the United States, in violation of the pro-
visions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.®

5 Thiy complaint, the second amended complaint, sets forth the previous issuance of a
complaint agalnst the Chicago Photo-Engravers' Assoclation, tbe granting of a petitlon for
leuve to Intervene in behalf of the Interoational Photo-Engravers’ Unjon of North
America and the Chicago Photo-Engravers’ Unlon No. 5, the lssuance of a subsequent
complaint aguinst the Photo-Engravers’ Board of Trade of New York, Inc, and the New
York Photo-Engravers’ Unlon No. 1, the issuance of an amended complaint against all
the respondents numed bereln and the tuking of evidence in support thereof but not in
support of the answers filed, preceding the issuance of this, the second amended
complaint,

Said second amended complaint sets forth the assoclatlons, ete., joined as respondents,
as follows:

American Photo-Engravers' Assoclation, ity officers and members;

Baltimore-Washington Engravers' Assoclatlon, its officers and members

Boston Association of Photo-Engravers, its oflicers and members;

Buffalo Photo-Engravers' Assoclation, its officers and members;

Central States Association of Photo-Engravers, its officers and members}

Central-Eastern Photo-Engravers’ Association, 1ts officers and members;

Chicago Photo-Engravers’ Assoclation, Itg officers and members;

Cincinnati Photo-Engravers’ Assoclation, its officers and members;

Cleveland Photo-Engravers' Club, its oflicers and members

Denver Photo-Engravers’ Club, lts officers and members;

Detroit Photo-Engravers’ Club, its officers and members ;

Houston Photo-Engravers’ Club, its officers and members;

Iowa Manufacturing Photo-Engravers’ Asgociation, its officers and members

Kansas City Photo-Engravers’ Club, its officers and members;

Manufacturing Photo-Engravers’ Assoclatlon of Fhiladelpbia, its officers and members;

Manufacturing Photo-Engravers’ Assoclation of New Jersey, Its oflicers and members ;
Michigan Photo-Engravers' Club, its officers and members;

Minnesota Photo-Eungravers' Assoclation, its officers and members;

Mountain States Photo-Engravers’ Assoclation, it offlcers and members

New England Photo-Kngravers' Assoclation, 1ts ofiicers and members;
Northern California Photo-Engravers’ Association, ity officers and members}
Northwestern Photo-Engravers’ Assoclatlon, its officers and members ;

Omaha Photo-Engravers’ Club, its officers and members;

Photo-Eingravers’ Adsoclation of Southern Califorula, its officers and members ;
Photo-Bngravers' Board of Trade of New York, Inc, its officers and members;
Photo-Engravers’ Cluh of Wisconsin, 1ts officers and members ;

Pittsburgh Photo-Engravers® Club, its ollicers and members;

Portland Photo-Engravers' Assoclation, its oflicers and members ;

Rochester Photo-Engravers’ Club, its officers and members;

Beattle Photo-Engravers' Club, its oflcers and memberg ;

Southeastern Photo-Epgravers’ Assoclation, its officers and members;

Texas Photo-Engravers' Assoclation, its officers and members ;

8t, Louls Photo-Engravers’ Club, its oflicers and members ;

Virginia State Photo-Engravers’ Assoclation, its officers end members;

International Photo-Engravers’ Unlon of North America, its officers, executive board
and members, and its various local photo-engraving unions, thelr officers, executlve
boards and members,

Names of respondent officers of respondent American Photo-Engravers' Assoclatlon, and
of the local assoclations, in 80 far a8 known to the Commission, and representative
numbers of individual meinbers, of the varlous assoclations are set forth in the complaint,

103133°—30—voL 12—4
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According to the complaint, “In the acts hereinafter set out said
respondents, American Photo-Engravers’ Association, and the local
photo-engravers’ associations, acted for and in behalf of all indi-
viduals, partnerships and corporations who were members of said
associations, both those engaged exclusively in intrastate commerce
and those engaged in part in interstate commerce, and said acts as
hereinafter set out have substantially.affected interstate commerce
in photo-engraving products throughout the United States,” and said
officers of said respondent, International Photo-Engravers’ Union of
North America, and the officers of all of said local union organiza-
tions and the delegates representing said local union organizations
at meetings and conventions of or on committees of the International
Photo-Engravers’ Union of North America, have acted as the repre-
sentatiwes, and in the common interest, of all the members of said
union organizations.

The complaint, following the preliminary recital of respondents,
etc., as above summarized and suggested, concludes as follows:

Paracrarn 5. In or about July, 1915, said respondent, American
Photo-Engravers’ Association, its officers and members, conspired,
combined, confederated and agreed together among themselves and
with the said respondent, International Photo-Engravers’ Union of
North America, its officers and members, to regulate, control, and
suppress competition among manufacturers of photo-engraving
products and to establish and maintain enhanced prices for photo-
engraving products throughout the United States.

Par. 6. In furtherance of said conspiracy, combination, confedera-
tion, and agreement the said respondent, American Photo-Engravers’
Association, through its officers and on behalf of its members, com-
piled and adopted a schedule of uniform minimum prices for all
photo-engraving products hereinafter called standard scale. The
said standard scale was submitted by said American Photo-Engravers’
Association to the various respondent local photo-engravers’ associa-
tions throughout the United States, and the said American Photo-
Engravers’ Association secured the adoption, maintenance and use
of the said standard scale by many of said respondent local photo-
engravers’ associations and their members, as a uniform schedule of
minimum prices for the sale of photo-engraving products, a sub-

and all officers and member individuals, partnerships, and corporations are made respond.
ents without being specifically named, as constituting a clasg too numerous to be brought
pefore the Commission in the proceeding * witbovut mapifest jnconvenience and delay,”
apd the officers of the International Photo-Engravers’ Union of North America are lke-
wise get forth, and said officers and the officers of the various local union organizations,
the delegates, and their members, are made respondents without belng specifically named,
as constituting a class too numerous to be brought before the Commission, as herelnabove
set forth.
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stantial portion of which products was intended for sale and actually
sold in interstate commerce. Others of the respondent local photo-
engravers’ associations and their members adopted as their schedule
of uniform minimum prices, the said standard scale but with a uni-
form discount therefrom agreed upon by the members of each such
local association.. Others of respondent local associations and their
members adopted, as their schedule of uniform minimum prices, said
standard scale but made agreed discounts therefrom in favor of a
certain class or certain classes of preferred buyers of photo-engrav-
ings, to wit, advertising agencies, publishers and printers or one or
more of said classes of buyers, all other customers being required to
pay not less than the charges shown upon said standard scale without
discount therefrom. Respondent local associations, with the con-
currence, advice and insistence of respondent American Photo-
Engraving Association joined in an understanding and agreement
that in all cases where a local association should establish a variation
from said uniform schedule as in this paragraph above described,
the members of any other local association, when doing business in the
territory wherein such variation should be in effect, should observe
said variation and not sell at prices less than those established by
said variation. _

Par. 7. In furtherance of said conspiracy, combination, confedera-
tion, and agreement it was understood and agreed by and between
the American Photo-Engravers’ Association and the International
Photo-Engravers’ Union of North America that the members of said
respondent associations would employ only members of said unions,
and that members of said unions would work only for members of
said associations; that in pursuance of said agreement the American
Photo-Engravers’ Association recommended to its members and to
the various local photo-engravers’ associations and the International
Photo-Engravers’ Union of North America recommended to the vari-
ous local unions, the following form of agreecment for adoption and
use by and between the photo-engravers’ association and the union
in ecach city or locality within the United States.

In order that the union may secure the adoption and carrylng out by all
photo-engraving concerns in Chicago of the scale of wages and working condi-
tions hereln specified, and have the responsibility of said club for their ob-
gervance and performance, the unlon hereby requests and the club hereby
agrees, that the club will admit to its membership all reputable photo-engrav-
ing concerns in Chicago; and in consideration hereof and of the assumption of
the responsibility by the club for any and all violatlons of said scale of wages
and working condltions by every member of the club, the union agrees that
fts members will work only for such photo-engraving concerns as are members
of the club, provided that the club shall not arbitrarily, or for any but good
cause, refuse admission to or deny retention of membership in the club.
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In o number of cities and sections of the United States this agree-
ment, or a similar agreement, was adopted by the local photo-en-
oravers’ association and the local union organization, together with
an agreement providing for the employment of union men exclusively
by members of the local photo-engravers’ association.

Par. 8. Aforesaid agreement set out in paragraph 7 hereof was
intended to force and resulted in forcing all individuals, partnerships
and corporations engaged in manufacturing, by means of the em-
ployment and services in whole or in part of members of respondent
unions, and in selling photo-engraving products in various cities and
localities, to join and become members of the local photo-engravers’
association operating in each such city or locality and to adopt and
maintain as their respective uniform minimum prices the said
standard scale prices or aforesaid locally agreed upon variations from
eaid standard scale, as described in paragraph six hereof, for all
photo-engraving products manufactured and sold by such manu-
facturers, including a substantial volume of such products sold and
transported, by them in the regular course of business, to customers
located in States other than the respective States wherein the said
products were manufactured.

Par. 9. In pursuance of said conspiracy, combination, confedera-
tion, agreement and understanding the International Photo-En-
gravers’ Union of North America and its officers and some of the
respondent local unions have from time to time declared that all in-
dividuals, partnerships and corporations manufacturing and selling
photo-engraving products and having their places of business in lo-
calities wherein, at such respective times, prices were being made,
by one or more of such manufacturers, for photo-engraving products,
lower than the aforesaid agreed prices, would have to adopt and
maintain as their minimum prices, said uniform scale of prices for
photo-engraving products, or such said variation therefrom as might
be in force in a given territory, as in paragraph ¢ hereof described,
and have at various times threatened to call strikes or withdraw
union employecs from photo-engraving establishments that failed to
maintain said uniform scale of prices, and have at various times
threatened to ruin such photo-engraving establishments, and have
withdrawn their members from employment in such establishments
unless and until such establishments promised to adopt and maintain
said uniform minimum prices for the sale of their said products.
Respondent unions have adopted other devices intended to compel
and resulting in the adoption and maintenance by photo-engraving
establishments of a uniform minimum scale of prices for photo-en-
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graving products, in pursuance of said conspiracy hereinbefore set
out.

Par. 10. The said scale of uniform prices for photo-engraving
products has been changed from time to time by said respondent,
American Photo-Engravers’ Association and the various local photo-
engraving associations, and various devices and means have been
used by said respondent associations to induce or compel the adoption
and maintainance of minimum prices of photo-engraving products
agreed upon as aforesaid and to prevent competition in price between
photo-engraving manufacturers in their interstate commerce in said
products.

Par. 11. These alleged acts of respondent, American Photo-En-
gravers’ Association, and the various local photo-engravers’ asso-
ciations, and the International Photo-Engravers’ Union of North
America, and the various local union organizations, considered to-
gether, have a dangerous tendency unduly to hinder free competition
in commerce in photo-engraving products by fixing and maintaining
uniform prices therefor, within the intent and meaning of section
5 of an act of Congress entitled “An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,”
approved September 26, 1914,

Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNes s To THE Facrs, AND OrDER

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 206, 1914, the Federal Trade Com-
mission, on the 14th day of April, 1923, issued and served a complaint
upon the American Photo-Engravers’ Association, its officers and
members, 33 local associations of photo-engravers, including the 31
described in section 2 thereof, their officers and members, and the
International Photo-Engravers’ Union of North America, its execu-
tive board and members and its various local photo-engraving unions
and their officers, executive boards and members, charging them with
the use of unfair methods of competition, in violation of the provisions
of section 5 of said act.

The complaint against these respondents was in part a consolida-
tion of two complaints, under which no testimony was taken; the
one being Docket 928, dated November 8, 1922, against the New York
City club of employing photo-engravers and the local union of work-
men, and the other Docket 82, dated March 13, 1918, against the
Chicago club of employing photo-engravers, in which the Commis-
sion had, on the 15th day of June, 1921, granted a petition to inter-
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vene, filed in 1918 by the International Photo-Engravers’ Union of
North America and Chicago Photo-Engraver’s Union No. 5; and the
said pleading was designated an amended complaint.

Respondents having entered their appearances and filed their an-
swers, hearings were had from time to time, from May, 1923, to Sep-
tember 1925, before an examiner of the Federal Trade Commission
theretofore duly appointed, at which hearings evidence was intro-
duced in support of the allegations of the complaint.

The amended complaint was thereupon, on the 20th day of Octo-
ber, 1925, amended to conform to the proof, and the respondents
filed new answers, and further hearings were had in June and July,
1926, at which evidence was introduced on behalf of the respondents
and the Commission.

All of the evidence was recorded, duly certified and transmitted
to the Commission. Thereupon this proceeding came on for decision
on the record, briefs and oral argument, and the Commission being
fully advised in the premises, makes its findings as to the facts and its
conclusions drawn therefrom.

FINDINGS AS TO THE FACTS

I

1. Respondent American Photo-Engravers’ Association, herein-
after called ¥ American,” is a continuation of an unincorporated
trade association organized in 1897 by individuals, partnerships, and
corporations of manufacturing or commercial photo-engravers, and
later known as the International Association of Manufacturing
Photo-Engravers until 1918, when the word “ Manufacturing” was
eliminated and the present name adopted. Its principal office is in
Chicago. Among its expressed objects are to establish local and
sectional associations and to effect the thorough organization of the
photo-engravers of America; to encourage and foster a feeling of
friendship and spirit of cooperation for the elimination of the “evils
of ignorant and ruinous competition”; to spread the knowledge of
the elements of cost and what constitutes a “ proper ” remuneration
for services rendered, so that competition may be *honorable, just
and reasonable”; and to standardize a code of ethics and trade
customs for the guidance of its members. It has an executive com-
mittee, a vigilance committee for enforcing its code of ethics and
committees on publicity, membership, research and cost.

9. Parts of its code of ethics promulgated in 1920 declare for:

(a) Universal use of the standard scale as the basls for priclng plates.

(b) “Fair” prices, profits and competitive conditlons and uniform trade
customs.
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(¢) The use of quality and service rather than lower prices as selling
arguments,

(d) The free exchange of ideas and experlences.

(e) Such a friendly attitude among competitors as will enable them to meet
and discuss frankly the means whereby * wily and unscrupulous” buyers may
be effectively discouraged. Cutting prices constituted one form of violation of
the code of ethics of the American,

3. It maintains a cost accounting department which analyzes and
prepares data for the use of its members and other photo-engravers
throughout the United States. It has, through its membership or
organization committee, through its monthly bulletins and other-
wise, done much work in forming and fostering the strong local and
sectional associations described in section II below; for which pur-
pose it has divided the country into districts, with boundaries fixea
by the executive committee; it admits to its membership no one who
is not a member of his local association if, as is true of about half
the clubs including the larger organizations, the local association in-
volved requires all of its members to be members also of the
American. Its expenses during the year ending May 31, 1922, aside
from its monthly bulletin, which is more than self-sustaining, were
a little over $36,000, nearly equally divided between headquarters
expenses and others, including over $13,500 for organizing, confer-
ences, arbitration and conciliation.

4. Respondent officers and executive committes of the American
at the close of the testimony herein who are charged with and en-
gaged in the management and direction of its aflairs, and in this
behalf represent all of its members, were: Louis Flader, commis-
sioner, who edlts its monthly official organ, the Photo-Engravers’
Bulletin, with a circulation of over 1,000, travels extensively and
conducts, and since 1912 has conducted its busmess under the direc-
tion of its president and executive committee; respondents E. .
Houser, Chicago, president; V. W. Hurst, Rochester, first vice presi-
dent; II. C. Campbell, Seattle, second vice president; Oscar F.
Kwett, Canton, Ohio, secretary-treasurer; Adolph Schuetz, New
York; C. W. Beck, jr.; and C. A. Stinson, Philadelphia; R. W.
Hichert, Cleveland; and B. J. Gray, St. Louis.

5. Respondent members of the American are somewhat less than
two-thirds of the nearly 700 “Commercial” photo-engravers (as
distinguished from 125 “newspaper” plants, operated by news-
papers for the primary purpose of making their own engravings
though in most cases also doing some commercial work) in the Dis-
trict of Columbia and various States of the United States, and
produce from 75 to 90 per cent of the output of photo- enfrravmﬂs
in the United States,
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6. The industry employs about 7,500 workmen, has an invested
capital of about $14,000,000, and annual sales of over $40,000,000.
The average net profit for the four years 1922-1925 is over 5 per
cent on sales. For the year 1925, 143 companies, with sales of $16,-
700,000 and an investment of nearly $7,000,000, reported an average
net profit of 1214 per cent on investment. Of 141 of these, 30
earned over 30 per cent on investment, 24 others over 20 per cent,
28 others over 10 per cent, 31 others 10 per cent or less, while 28
showed losses. Some of the work is made and delivered within a
few hours, and practically half of it within three days after orders
are received; but color work often takes from two to four weeks for
completion. The time from delivery required for collections aver-
ages somewhat over two months,

7. Respondent members, in common with other commercial photo-
engravers, are engaged in making the copper and zinc relief printing
plates known as half tones, and line plates which, alone or in com-
bination, in black-and-white, in tints or in colors, are used in pro-
ducing nearly all illustrations used in typographic printing of plac-
ards, posters, catalogues, newspapers, magazines, and books. Zine
etchings and square-finish half tones in black-and-white form the
most important part of the output of most plants so far as the num-
ber of plates is concerned, and are the ones covered by the price
figures in the body of the standard scale described below; half tones,
tints and Ben Day plates are intermediate in price between zinc
etchings and color process plates, which, in 1924, in sets of two,
three, or four, were respectively, 7, 1014, and 14 times the price of
square-finish half tones in black-and-white. Not one plant in six,
however, is equipped to do color-process work.

8. Plate making is the art of photographically printing an acid
resist on a metal plate, and then etching the unprotected parts,
Making the photograph and getting it on the plate is an elaborate
process; the etching, unless electrolitic, is done by nitric acid for
zine, and by bichloride of iron for copper, applied to the metal by
baths in tub or tray, or by various types of paddling or blast ma-
chines, by which the work is done more speedily than by the tub
method. The plates then go through many processes, by machine
and by hand, which may include further etching, engraving, finish-
ing, routing, tooling, burnishing, beveling, blocking, mortising and
proofing, and require over 100 materials and chemicals, 34 formulas,
a great variety of machinery, and workmen of the greatest skill,
dexterity, judgment and experience. Outlays for labor and ma-
terials, respectively, in 1925, constituted about 70 per cent and 18
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per cent of factory costs, or about 46 per cent and 12 per cent of the
selling price of the plates. Quality and prompt service are the fore-
most requirements on the part of most customers, but price is a
serious consideration and often determines sales.

9. Many plants, in addition to making plates, maintain art de-
partments for creating drawings, paintings, sketches or other “ copy ”
to be reproduced by the plates for such customers as do not furnish
their own copy. In such cases this work is billed separately from
the plates, as “art work.” Occasionally  direct” work is done, the
physical object to be reproduced being itself used as copy. This
class of work is a specialty.

10. The process as a whole is a photo-mechanical one, enhanced
by skill and artistry, but its highest excellence is the faithful or
exact reproduction of copy. The purpose of photo-engraving is
not to create fine or high art but to produce photo-mechanical etched
relief plates that will print on paper, reproduction of pictures, de-
signs, photographs or other graphic forms or objects. Respondent
members of the American ordinarily carry no plates in stock, but
make them up on orders, in strict compliance and accordance with
the requirements and directions of their customers for their par-
ticular, peculiar, and exclusive use, with special features which they
require, and which render the plates of value to them, but useful
and salable to others only as scrap metal.

1I
1. Respondents:

Baltimore-Washington Engravers’ Assoclatlon, Baltimore, Md.;
Boston Association of Photo-Engravers, Boston, Mass.;

Buffalo Photo-Engravers' Association, Buffalo, N, Y.;

Central States Assoclation of Photo-Engravers, Cleveland, Oblo;
Central-Eastern Photo-Engravers' Assoclation, Syracuse, N, Y.;
Chicago Photo-Engravers’ Association, Chicago, Ill;

Cincinnatl Photo-Engravers’ Assoclation, Cincinnati, Ohlo;
Cleveland Photo-Engravers' Club, Cleveland, Ohlo;

Denver Photo-Engravers' Club, Denver, Colo. ;

Detroit Photo-Engravers' Club, Detroit, Mich,;

Iouston Photo-Engravers' Club, IHouston, Tex.;

Kansas Clty Photo-Engravers’ Club, Kansas City, Mo,

Manufacturing Photo-Engravers’ Assoclation of Philadelphia, Philadelphta, Pa,3
Manunfacturing Photo-Engravers’ Association of New Jersey, Newark, N, J.:
Michigan Photo-Engravers’ Club, Detrolt, Mich.;

Minnesota Photo-Engravers' Association, St, Paul, Minn.;

Mountain States Photo-Engravers' Assoclation, Denver, Colo.}

New England Photo-Engravers’ Assoclation, Providence, R. L.;

Northern California Photo-Engravers’ Assoclation, San Francisco, Calif,;
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Northwestern Photo-Engravers’ Association, Portland, Oreg.;

Omaha, Photo-Engravers' Club, Omaha, Nebr.;

Photo-Engravers’ Assoclation of Southern California, Los Angeles, Calif.;
Photo-Engravers’ Board of Trade of New York, Inc.,, New York, N. X.;
Photo-Engravers’ Club of Wisconsin, Milwaukee, Wis.;

Pittsburgh Photo-Engravers’ Club, Pittsburgh, Pa.;

Portland Photo-Engravery’ Association, Portland, Oreg.;
Rochester Photo-Engravers’ Club, Rochester, N. Y.;

Seattle Photo-Engravers' Club, Seattle, Wash.;

Southeastern Photo-Engravers’ Association, Chattanocoga, Tenn.}

Texas Photo-Engravers’ Assoclation, Fort Worth, Tex.; and
St. Louis Photo-Engravers’ Club, St. Louis, Mo.,

hereinafter called  clubs,” are voluntary unincorporated associaticns
or corporations organized by individuals, partnerships, and corpora-
tions of commercial photo-engravers, to promote the interests of their
members by fostering trade acquaintance and friendship, spreading
knowledge of the elements of cost-finding, to the end that competition
may be “reasonable,” and in other ways. Their members are in
many places—including New York, Philadelphia, Chicago, St. Louis,
San Francisco, Portland, and Seattle—identically the same concerns
that make up the membership of the American in their territory.

9. Club revenuecs come from initiation fees ranging from $10 to
$250, and from monthly dues, in some instances of over $100 for
plants employing 10 journeymen. The fees and dues of the Chicago
and St. Louis clubs, and possibly others, include those for the Ameri-
can; these and the other five clubs listed above collect dues for the
American. DPaid secretaries are employed by the New York, Chicago,
Philadelphia, St. Louis, Cleveland, Milwaukee, Los Angeles, San
Francisco, and New England clubs, and were formerly employed by
those at Grand Rapids, Detroit, Minneapolis and by the one at Balti-
more and Washington. The clubs and the American maintain close
relations with each other, and the industry is one of the best organ-
ized in America.

II1

1. Respondent, International Photo-Engravers Union of North
America, hereinafter called the international, is an unincorporated
association of workmen engaged as journeymen in the preparation of
photo-engravings, having its principal ofiice at Chicago, with which
over 90 per cent of the workmen in the industry in the United States,
are affiliated. These workmen are organized into 75 unions, herein-
after called “locals,” subordinate to the international, but having
gelf-government within territorics determined by the international,
provided their acts do not conflict with its laws. They are now
allowed to call strikes without sanction from the international.
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2. The international’s business is under the general supervision of
an executive council, of which its president and secretary-treasurer
are members. Matthew Woll for more than 15 years has been presi-
dent of the international, and also editor of its monthly official
journal, the American Photo-Engraver, which is subscribed for by
member and nonmember workmen and most of their employers, and
practically covers the entire industry.

v

1. Employing respondent concerns, as well as other photo-en-
gravers in the course of their business, make plates for customers in
States other than that of manufacture, and in cities where other
photo-engravers are located, and at the direction of the customer and
at his expense, ship the plates so made by parcel post or express to
the customer or his printer or advertising agent located in another
State. In addition, deliveries for out-of-State customers, are, when
so requested, made to advertising agents and printers in the State
of production, and in some cases the photo-engraver himself does
the printing for the customer.

2. Many respondent members and other photo-engravers in Boston,
New York, Philadelphia, Baltimore, Washington, Chicago, Mil-
waukee, Minneapolis, St. Louis, Grand Rapids, and other cities, make
plates for, and ship them to, out-of-State customers in widely sepa-
rated parts of the United States and in Canada, Mexico, and Porto
Rico. Some of them advertise extensively and send traveling sales-
men into, or maintain selling offices or branch plants in other States,
and ship into other States, plates representing from one-fifth to over
one-third of their output. A St. Louis member selling in 26 States,
together with one other company, in 1921 was supplying 80 per cent
of the country’s demand for shoe illustrations; another in Terre
Haute sells over one-third of his $48,000 output in 30 foreign juris-
dictions, from Arizona to New Hampshire; and a nonmember at
Alton, Ill, sells about 40 per cent of his output to customers in other
States. Sixteen members, 4 each in Philadelphia and St. Louis, 5
in Kansas City, 2 in Denver and 1 in Baltimore, ship over $340,000
worth of plates per year, or nearly 16 per cent of their output, into
other States, of which one-third is shipped by a single respondent in
Philadelphia who so ships about 21 per cent of his output. The ratios
of out-of-State shipments to total output of these companies, for the
different cities, are: 35 per cent in Baltimore; 17 per cent in Phila-
delphia; 14 per cent in Kansas City; 11.1 per cent in Denver and
a little under 10 per cent in St. Louis. New England photo-
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engravers ship 11 per cent to 12 per cent of their products out of the
State of production. Four members in San Francisco ship $7,500
worth of plates (under 3 per cent of output), and four in Portland,
Oreg., $4,800 worth (about 2 per cent of output) per year into other
States. In New York and Chicago there are members selling and
shipping varying minor portions of their output to out-of-State
customers. Respondent members, as a whole, ship less than 10 per
cent of their output outside of the State of production. This per-
centage is less than it was ten years ago. This decrease is due to the
activities of the American and the local clubs hereinbelow described.

3. These respondents, in selling plates as aforesaid, are severally
in competition with other members and nonmembers in their own
and other States, likewise so engaged; and also, in lesser degree, with
companies producing planographic and intaglio illustrations, such as
are used in offset printing and rotogravure respectively, and to a still
less extent with makers of electrotypes, photo-engraving being the
leading graphic art.

4. In addition to the actual shipment of photo-engravings from one
State to another in the course of trade, there is potential competition
between manufacturers of diverse States, which, if unhampered,
would cause shipment of this class of product, in larger quantities
than those above stated, by manufacturing respondents and other
photo-engravers, from the State of manufacture to other States.
The sectional and local clubs have been formed with the purpose of
supplying the means for local understanding as to price, sometimes
embodied in resolutions at club meetings and sometimes not, supported
by mutual understanding that outside engravers would respect local
prices when entering each respective territory for business. As early
as 1916 it was officially declared for the American that it purposed to
have photo-engravers’ clubs formed in every city throughout the
United States and these clubs banded into sectional bodies in order
to have protection from the American against price cutting, to the
end that outside engravers quote the terms of the standard scale,
recognizing discounts in vogue in each territory, and receive recip-
rocal treatment at home. The American undertook to afford, and at
great cost in time and money has afforded protection to local en-
gravers to the end sales made by outside photo-engravers shall not
be made at prices below the concerted price in the locality into which
the photo-engraving products are to be shipped, and this lessens and
curtails the said shipments from State to State. Since the local
engraver has advantages through nearness and personal contact, over
his distant competitor, the elimination of price competition has di-



AMERICAN PHOTO-ENGRAVERS® ASS'N ET AL, 45
29 Findings

rectly and substantially retarded and lessened actual shipments of
these products from State to State.

5. Among numerous localities and sections which received protec-
tion of this kind from the price competition of other districts are
Chicago, Milwaukee, Minnesota, Michigan, Wisconsin, Nebraska,
Ohio, Missouri, Minneapolis, St. Paul, Denver, Omaha, Texas, Vir-
ginia, ten States south of Virginia and the Ohio River, New York,
Philadelphia, and Atlantic coast cities as far south as Savannah,
California, Oregon, Washington, and British Columbia.

6. There are many lines of competition between the States remain-
ing, though lessened, and to a large degree thwarted, by the said na-
tion-wide price understanding. These include, among many others,
competition between New York, Philadelphia, and Chicago, and in-
tervening points; and by manufacturing photo-engravers in these
points with St. Louis and Kansas City; engravers between Omaha
and Denver compete for business in Missouri and surrounding ter-
ritory; Cincinnati and Indianapolis meet Louisville; Cincinnati com-
petes with Knoxville and Chicago; St. Louis and Kansas City with
Dallas and other Texas plants; Denver competes with New York
and eastern houses, Chicago, Omaha, Missouri, Kansas, Boise, Salt
Lake, California, and Portland, Oreg.; there is substantial, actual,
and greater potential competition by Chicago with engravers in
localities all over the United States.

7. The engraving business has thus gradually become localized,
a great percentage of the work in any locality is local, and the
out-of-town business, which once was used as a competitive price
condition no longer exists to its former extent, and price competi-
tion among rival manufacturers of diverse States has been ma-
terially diminished. The American’s definition of a price cutter in-
cludes one who uses the standard scale herein below described, in
determining a proper price to quote, but quotes a discount from that
scale greater than the prevailing discount in his territory,

. \'s

1. The American at its annual convention at Chicago in June,
1915, following investigation into average cost of production and
following earlier attempts to correlate costs and prices by a general
price increase and a special increase on small plates comprising the
great bulk of the output, approved as the official basis of charges
a schedule of uniform minimum base prices, since known as the
standard scale. This action was taken in part to relieve its mem-
bers from increased-:costs, with falling prices, and to secure dis-
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continuance of the unscientific method then prevailing of selling
plates by the square inch without differentiation on account of size
other than the making of a charge for 2 minimum number of inches.
But there was a further purpose in the adoption of the standard
scale, namely to facilitate measures for the regulation and lessen-
ing of pr1ce competition in photo-engraving products, and to en-
hance the prices thereof.

2. The American caused notice of thls action, with copy of the
scale, to be mailed to every manufacturing photo-engraver in the
United States. A number of respondent members at once signed
an agreement pledging their firms to adopt and use this schedule
at a date to be set by the executive committee. The American di-
rected a special committee to cooperate with its executive committee
to introduce the scale into general use by all photo-engravers.

3. The scale thus adopted was substantially the same one that
the American had previously approved, and that the Chicago club
had attempted to put into use by its members at the outset of 1914.
On September 1 of that year, in the midst of a period of depressed
prices and of more than usual price competition in the photo-en-
graving industry, price cutting was declared to be endangering both
profits and wages and many employers admitted that the Americau
was unable to cope with the problem because of its inability to force
compliance with conclusions and decisions agreed to. During the
year 1914 to 1915, 50 new plants went into the photo-engraving trade
while several concerns were reorganized as the result of ill success;
making, however, considerable net increase in the number of photo-
engraving plants in the country.

4. Respondent Flader, secretary of the Chicago club as well as
commissioner of the American, then, with the aim to stabilize con-
ditions and bring more money into the industry, appealed to the
international as the one force capable of controlling and keeping
within reasonable bounds competition of the type flourishing, to
give effect to the agitation of the past two years for cooperation
between the unions and respondent associations, and help raise the
prices of photo-engraving. Commissioner Flader and the president
of the international agreed that proper cooperation would accom-
plish more than the most perfect cost-keeping system, and the latter
promised all aid consistent with the expressed wishes and laws of
his organization. Accordingly the “ Chicago plan,” or “clause 10,”
was inserted in the Chicago wage agreement effective April 19, 1915,
as follows:

Crause 10.—In order that the Union may secure the adoption and carrying
out by all photo-engraving concerns in Chlcago of the scale of wages and work-
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ing conditions hereln specified, and have the responsibility of said club for their
observance and performance, the union hereby requests, and the club hereby
agrees, that the club will admit to its membership all reputable photo-engraving
toncerns in Chicago and in consideration thereof and of the assumption of the
responsibility by the club for any and all violations of sald scale of wages
and working conditions by every member of the club, the union agrees that its
members will work only for such photo-engraving concerns as are members of
the club, provided that the club shall not arbitrarily or for any but good
cause, refuse admission to or deny retention of membership in the club.

5. Clause 10 was described to the 1915 convention of the American
by the president, during its consideration of the price question, as
the unions’ agreement to cooperate with employers to bring about
conditions that would permit the latter to make good their promises
to increase wages and grant other concessions, and copies of it were
distributed among those present.

6. The Chicago club became the leader of the movement for 100
per cent organization of the employers, clause 10, and the standard
scale as the only basis for charging and billing everywhere. The
American exhorted photo-engravers in other cities to follow Chicago’s
example and go into the plan as units and not as individuals, and
appealed for money to send organizers into the various cities. An
extensive propaganda was carried on by the American and many
mectings were held, one center of production after another, as a
result, adopting the plan in its entirety. An organization conference
was held at Chicago and the further spread of the plan was there
arranged.

7. Letters were sent to the American from all parts of the country,
seeking information on clause 10 and the standard scale and this
Chicago conference, described by some attendants as the greatest
meeting in the history of the industry, was followed within a month
by others in many sections; and every city which took up the ques-
tion of the scale asked aid from the American; and its commissioner
and other officers, together with the president and other interna-
tional and local union officers, frequently addressed their meetings.
For five years from June, 1915, clause 10, the standard scale, and
the steps taken for their enforcement were the most discussed and
advocated topics in photo-engraving circles and literature.

8. The American publicly praised the work of respondent Woll, as
chiefly responsible for the evolution and successful application of
the Chicago plan, and congratulated the international on having
leaders capable of safeguarding its members. The president of the
New York City local, shortly before the clause was there adopted, said
it would be a great step in the right direction if the union by recog-
nizing the employers’ organization, could stop the prevalent indis-
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criminate price cutting. He described the employers’ request for
clause 10 as an appeal to the union to help them to secure collective
bargaining in selling and to keep “the straggling and shirking ele-
ment in line ” by lending its assistance to those only who as members
of the employers’ organization had pledged themselves to a fair and
equitable selling price, for the product of the worlkers’ toil, based on
cost of production, and by refusing to aid such employers as would sell
at a price to discourage those willing to pay for value received. The
president of the international is reported by the official journal as
describing clause 10 in an address at Boston in March, 1917, as the
one means to protect the business from the evil of price cutting,
organizing both employers and employees to maintain prices, a fair
profit to the employer, a fair wage to the employee. Commissioner
Flader’s experience led him to express the view that the adoption of
clause 10 was the wisest move the Chicago club ever made, he
credited it with stabilizing both prices and profits, and in 1920 he
felt that through clause 10 the American had been able to improve
selling conditions and get a “ very splendid return ” for wages paid.

VI

1. The standard scale was adopted and has been continued in use
by all respondent clubs named in section II above. It rapidly gained,
and in its revised forms has continued to hold, almost universal recog-
nition and use by engravers, to the practical exclusion of the old
square inch method of pricing. Over 30,000 copies of its 1925 edition
were sold by the American within two months after its issue.

2. The scale of 1915 embodied a fixed charge of $1.50 plus 10 cents
an inch for halftones containing from a 5-inch minimum to 30 square
inches, and a flat rate of 15 cents an inch for larger plates, with one-
half of this price for zinc etchings, and multiples of 6, 9, and 12 of it,
and minimum charges of $20, $40, and $50, respectively, for two,
three, and four color process plates. It was so printed on 12-inch by
15-inch sheets that when any ordinary size square-finish plate is
properly placed on the sheet, its price, computed to the nearest one-
sixteenth of a square inch, is readily found under the upper right-
hand corner of the plate.

3. Notes printed on the margin of the various editions of the scale
describe how it is to be used and how prices for extras and other
than square-finish black-and-white plates are to be figured, as for
example, the minimum price on outlined and vignetted half tones
is 50 per cent and on oval half tones is 25 per cent above the scale
price for square-finish half tones of like size, and all manipulations
are charged additional on the basis of time consumed. The notes to
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all scales, prior to the 1925 revision, provided that charges for time
work should be net, and the 1916 edition provided that the net rate
for certain kinds of time work should be $1.50 per hour. Provision
as to how time work is to be charged is not included in the side notes
of the 1925 edition, but “ suggested supplementary notes,” issued and
distributed as a separate folder, state that time and hand-work
charges represent money actually paid out, and should not be dis-
counted, and it is the usual practice in the trade not to allow dis-
counts on time work charges.

4. The American estimates the average costs per chargeable hour,
including all expense, for the year ending April 30, 1926, at $3.52,
and “suggests ¥ that time work be charged at $4 per hour. This is
the rate used in computing prices given in the side notes to the scale,
and customarily charged net by engravers for most time work. Pro-
vision for other net prices has also been embodied in supplementary
notes.

5. The changes of price brought into effect by successive advances
in the standard scale, apart from side notes and supplementary notes,
are indicated by the following square-finish half-tone price formulas
on which the principal editions of the scale were based:

1915 $1. 50 plus 10 cents per square inch up to 30 inches
1017 $2. 00 plus 10 cents per square inch up to 40 inches
1918 $2. 60 plus 10 cents per square inch up to 50 Inches
1920, $3.00 plus 15 cents per square inch up to 100 inches

Larger sizes were priced at a flat rate of 15 cents an inch in the first three
editions, and at 18 cents an Inch in the 1920 scale.

The resulting square-inch price for half tones of designated sizes,
in comparison with the prescale rate of 10 cents an inch with a mini-
mum of 10 square inches, is as follows:

8ize of Price in cents per square inch
plate in
square
inches | Prescale { 1015 1017 1018 1020

. 5 20 40 50 60 75

10 10 25 30 35 45

20 10 17% 20 22%2 30

30 10 15 1634 18} 26

45 10 15 15 1634 2234
50 10 13 15 15 21
100 10 18 15 15 18

Prices on zinc etchings were one-half of the like size half-tone
prices in the first two editions and two-thirds of like size half-tone
prices in the 1918 and 1920 editions. Prices on plates for color work
prior to February 1, 1925, were covered in side notes to the scale.

103133°—380—voL 12—
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Two, three, and four color plates were priced respectively at 6, 9,
and 12 times the half-tone price in the first two, and at 7, 104, and
14 times the half-tone price in the last two editions of the scale. The
minimum charge for two-color plates was $20 in 1915, $25 in 1917 and
1918, and $32.50 in 1920; for three colors it was $40 in the first three
editions and $52.50 in 1920, and for four-color process plates it was
$50 in earlier editions and $65 in 1920. The prescale minimum was
$25 to $30 for four-color plates, $20 for three-color and apparently
only $6 or $7 for two-color plates.

6. The total increase over prescale prices in the case of a 10-inch
zinc etching has been 650 per cent. The additional income from the
1920 increase alone, provided that the new scale was introduced by
all engravers, was $6,000,000 a year and for all increases the Ameri-
can claims exclusive credit. Yet it finds fault with middlemen and
conditions of overinvestment in the industry and it and the clubs
have taken steps to make it more difficult to establish new plants.
The described increases in photo-engraving prices and the lessening
of price competition effected by respondents have resulted in bringing
into the industry many new plants of which a large proportion are
managed by men ill equipped by experience and capital. Hence, so
many shops have entered the trade that the capacity to produce
photo-engraving products much exceeds the demand, thus increasing
the loss due to idle labor time and increasing the costs of production.
High prices have also influenced buyers of these products, including
publishers, to go into the photo-engraving business. There is also a
tendency on the part of respondents so to enhance prices as to permit
ill-equipped and inexperienced men to remain in business,

7. Early in 1925, the American, in the further interest of “stand-
ardization and harmony in the industry and fair dealing with the
public and a reasonable return for services rendered,” and at a cost
of thousands of dollars, again revised the said notes to the black-and-
white scale of 1920 in a generally upward direction, eliminating the
‘provisions for color plates, and issued an entirely separate scale for
color work, providing minimum base prices of $45, $72 and $90,
respectively, for two, three, and four color plates, and prices over 50
per cent higher than those of 1920 on some of the smaller size color
plates; but on 100-inch plates, the new prices are only slightly above,
and on still larger plates are below the 1920 prices. A further sub-
stantial increase in prices in the body of the black-and-white scale
for the smaller sizes of plates, amounting to $1.15 on the minimum
half tone of 5 square inches was at this time also recommended by the
cost committee but was not approved.
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8. Respondent American eliminated the word “prices” from the
caption of the then new scale, in 1917, and has since described it as
a schedule of “values based upon,” or of “basic values founded
upon ” the ascertained cost of production, and though a member of
the Chicago club in 1919 considered some of its provisions, as in-
terpreted by the secretary as almost rank robbery,” some mem-
bers think that the scale is merely a compilation of costs without
provision for profit. The said scale actually does provide a profit
and was intended so to do, the costs which it embodies are not costs
on truly representative jobs but rather on high cost jobs. They come
from a comparatively small number of engravers, and are not as
accuraie as they can be made and do not cover the entire output of
even this small number since it is the American’s aim to include
figures on only such jobs as are made to fill orders for single plates,
and also since the individual photo-engraver who returns cost-data
reports only a very small percentage of his business and deems him-
self and the trade benefited by the use of data from jobs showing
higher than average cost of manufacture. Costs in 1924 had increased
according to the cost committee, more than 20 per cent since 1920
when the current black-and-white scale was adopted. Discounts
from scale prices are frequently granted and in some cases in New
York City run as high as 3314 per cent to 55 per cent or G0 per cent.
Yet figures already given indicate that the average engraver, in
1925, made 2 net profit of about 1214 per cent on investment, and in
1922 and 1924, engravers granting a 10 per cent discount made an
average net profit of over 5 per cent on sales; and in 1924 the
Anmerican did not adopt the recommendation of its cost-accounting
and statistical department to add one-ninth to cost figures in order
that a trade discount of 10 per cent might furnish scale rates equal
to average cost conditions.

9. The American has long advocated the keeping of cost systems,
but has not succeeded in getting over 30 engravers to make yearly
reports on costs. The availability of the standard scale lessens the
incentive to install cost systems and in the absence of a cost system,
recourse is had to the scale by the individual concern to throw some
light on its costs and by respondent clubs to determine whether or
not an engraver is violating the code of ethics by failure to get the
“fair profit ¥ required by section 20 of that document.

10. Commissioner Flader upon occasion told members of local
clubs with agreed discounts that it would be wrong for them to act
individually in fixing their rate of discounts and after a meeting of
all New England engravers in Doston, in November, 1924, attended
by the American’s commissioner, president, vice president and cost



52 FEDERAL TRADE COMMISSION DECISIONS
Findings 12r.7.C.

accountant, who had visited practically all engraving plants in the
territory and compiled figures to show the large amounts Jocal en-
gravers were losing by giving generous discounts, the New England
club announced that henceforth its slogan would be, * Get a fair
profit—give less discount.” But the enforcement of adherence to,
ar not exceeding the rate of, discount prevailing in any locality by
engravers in that locality was left by the American largely to the
local clubs, which developed machinery peculiarly fitted for this
purpose, such as a right to examine books to ascertain price viola-
tions, and by way of punishment for price and other violations,
passed by-laws calling for reprimand, fine, suspension and expulsion.
They received union cooperation to the same end under clause 10.
The president of the international, in reporting a local strike when
clause 10 became effective there in 1916, declared that the locals
operating under clause 10 had no alternative but to withdraw their
men from the shops of such operators as refused to join the club
after being requested to do so, unless in cases where initiation fees
were excessive; and in cases where the clubs suspended or expelled
members, clause 10 required the local to withdraw its men from the
shop in question unless it considered the suspension or expulsion
arbitrary or not for good cause. Moreover, the policy of the inter-
national, as declared by its resolutions and the precepts of its officers,
was that price cutting constituted good cause for suspension by the
club.

11. The American, to define terms and further standardize cer-
tain operations, to foster and develop uniform interpretations and
application of the scale in arriving at base prices, and of the notes,
and to guard against unwitting price cuts by the omission of charge-
able items from estimates, prepared a uniform estimating blank,
inaugurated estimating exercises and conducted a national esti-
mating class in its monthly bulletin and at conventions, and en-
couraged respondent clubs to hold, and they have held and do
hold, estimating classes. It also urges them to adopt supplementary
notes as nearly uniform and standard, as conditions will permit,
since such notes represent interpretations of the scale itself; and.
in order to standardize prices and the mutual understanding of
every factor in the business, and to overcome the condition of great
diflerences in prices, the American, in 1917, undertook a campaign
of organization, standardization and education, financed for about
a year by the “Johnny B. Good” fund for which each member
was to prepare a pay envelope and contribute $2 a week.

12. Respondent American encouraged and aided the compara-
tively smail number of engravers specializing in color work and
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work for school annuals, whose trade has not been localized to nearly
the same extent as that of black-and-white engravers, each in his own
line of work, to combine in establishing agreed uniform rates of
maximum discount. Accordingly, the color-plate makers’ section
of the American, at a meeting in March, 1916, provided for print-
g a color scale by following the notes on the standard scale and
formulated a schedule of discounts from scale prices ranging from
20 per cent to 20 per cent plus 20 per cent, according to size or
quantity, as the maximum that could be granted with safety, and
gave it as their firm belief, “based on knowledge of costs,” that
greater discounts would result in loss. This schedule of discounts
was later lowered, and in 1922 ranged from zero on plates under
140 inches, to 20 per cent on plates of over 300 inches.

13. The American’s executive committee, in February, 1918, voted
that the maximum discount from the color scale, on and after April
1, should be 10 per cent, and that in the interim, no contracts extend-
ing beyond that date should be made at lower rates and the Ameri-
can, at the time of the adoption of the 1920 scale, advised members
that the best information available indicated that a discount of 10
per cent from the black-and-white scale prices was about the limit
In March, 1921, the prevailing rate everywhere on three and four
color process plates was scale, net, save for the quantity discounts
provided in notes to the color scale. The American, at its 1921
convention, adopted the report of the special color-plate committee
specifying the time in which various types of work should be com-
pleted and naming a uniform increase of 214 per cent in price for
jobs required in less than the allotted time.

14. Engravers specializing in school and college annual work
granted discounts which the American deemed in excess of those
that could possibly be granted in any other class of work, and the
prevailing prices for this work and the method pursued in selling
it were denounced by the American, whose ultimate goal in 1917 was
to get them on exactly the same basis as other engravers. They
took action early in that year to standardize a form of contract to
be used by their solicitors. With the aid of the American such a
contract form, containing provisions as to the rates of discount from
the scale and a copy of the scale printed on its back was adopted, and,
after the issuance of the 1920 scale, revised by these engravers and
sometimes distributed by the American. In 1918, all except three
of the concerns in this line were said to have given assurance of co-
operation. In 1920 respondent Flader said that the improvement
in the price situation among them was due to his agitation and
publicity and would have been impossible without the organization
machinery and support of the American.
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15. The tendency among respondent clubs had long been to sup-
plant the 20 per cent discount originally suggested, by smaller
discounts, and while some of them charged scale and scale plus prices,
the maximum discount rate of 10 per cent is the most common given
in reports to the American and set out in the agreements cited above.
In numerous sections the discounts are to advertising agencies,
printers, and publishers. The American advises doing away with
trade discounts of this character,

VII

1. Clause 10 was adopted by employer and employe respondents in
32 large cities by the summer of 1917, The international directed its
officers to do everything in their power to have it made a part of every
employers’ organization agreement with its members and in many
cases the extension of clause 10 was simultaneous with that of the
scale. Thirty-four unions in the United States and Canada never
adopted it, and it was not included in agreements with newspaper
plants, but it became effective at one time or another in commercial
shops in all but 4 or 5 of the 25 largest cities in the United States—
Detroit, Cleveland, Boston, Washington, and possibly Jersey City.
All told, it was adopted by respondents covering about 50 cities, as
follows: New York, Chicago, Philadelphia, St. Louis, Baltimore,
Pittsburgh, Los Angeles, Buffalo, San Francisco, Milwaukee, Newark,
Cincinnati, New Orleans, Minneapolis, Kansas City, Seattle, Indian-
apolis, Rochester, Portland, Oreg., Denver, St. Paul, Oakland, At-
lanta, Birmingham, Syracuse, Richmond, Va., San Antonio, Dallas,
Ilouston, Des Moines, Nashville, Spokane, Knoxville, Utica, Duluth,
Tacoma, Fort Worth, Galveston, Austin, Muskogee, Tulsa, Oklahoma
City, Cedar Rapids, Waterloo, Sioux City, St. Joseph, Fresno, San
Jose, Sacramento, and Stockton. There are plants in approximately
200 cities,

2. Cooperation by respondents under clause 10 resulted in forcing
certain concerns sgainst their will to join the respective local clubs,
and others to maintain their membership therein and to adhere to
the Incal price understanding by the use of the following methods:

(a) Each respective club, under clause 10, contracted to admit to
its membership all reputable photo-engravers in each respective city,

(8) The clubs passed motions and resolutions fixing local minimum
prices for photo-engraving products.

(c) The clubs passed laws whereby members were subject to sus-
pension and expulsion from the club for violation of motions or
resolutions passed by the club.
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() The clubs asserted the power to inspect the books of their
members, having thus the means for detecting price violations.

(e) The local unions contracted under clause 10 that their mem-
bers would work only for such photo-engravers as were members of
the club with the proviso that the club would not arbitrarily or for
any but good cause refuse admission to or deny membership.

(f) The international adopted the policy that cutting prices on
the part of employing photo-engravers was good cause for the with-
drawal of men from the shops of such employers.

(¢) The clubs suspended members who broke the price agreements,
and notified the local unions of the action taken.

(%) The unions called out the men from shops where proprietors
failed to join or to maintain membership in the club.

8. There have been instances of strike pressure brought to bear by
local clubs and unions in cooperation under clause 10 by way of
requiring photo-engravers to join the local employers’ club with its
obligation to adhere to minimum price understandings, or requiring
them to make good such membership with the said obligation. In
some instances a threat of withdrawal sufficed, in others the men
were withdrawn. These instances include five photo-engraving shops
in Chicago, three in St. Louis, three in New York, one each in Dallas,
Seattle, Milwaukee, and Terre Haute.

4. The official bulletin of the American engaged in a propaganda
in favor of the climination, in so far as possible, of price competition,
advocating the employment of clause 10, and the enhancement of
prices, and suggesting the refusal on the part of the men to work
for photo-engravers who failed to maintain the required price
standards. This publication recited the resolutions by, and certain
provisions of the general laws of, the international union relating to
the withdrawal of men from shops offering price competition. The
result was a general knowledge throughout the industry that the
unions and the employers’ bodies would place their full united
strength in support of the price program above described.

5. The American came to the view that the prosperity resulting
from the use of clause 10 gave the unions an exaggerated idea of
their importance in connection therewith, led them to demand too
big a price for continuing it, and at the same time rendered its use
iess necessary. Prices had already been raised to cover wage in-
creases, and as the legality of clause 10 had been called into question
under State and Federal laws, that provision was tentatively dropped
from the Chicago agreement in 1921, and certain other localities
dropped it in the same year. Cooperative relations were further
disturbed by a labor dispute involving two-thirds of the industry at

N
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the outset of 1922, and from that time to May, 1925, clause 10 has
been gradually abandoned throughout the country, with the possible

exception of Philadelphia. :
VIII

1. By 1915 and 1916 it had been Jearned by respondents that in-
dividual localities could not unaided successfully maintain prices,
but that outside price competition broke local understandings.
Hence the American, obtaining the cooperation of the international,
took steps to prevent outside photo-engravers from competing with
local employers of each given district at prices below those locally
agreed upon.

2. Respondent American, apart from color and school annual work,
though it ridiculed the price cutter, did not attempt to prescribe a
standard uniform rate of discount from scale figures for all terri-
tory. The means for eliminating price competition were local con-
trol of prices and an understanding between the clubs that each
should respect prices and conditions established by other clubs when
making sales in the respective territories of the latter. It has becn
the general understanding among engravers in soliciting outside
business to conform to prices prevailing in the territory solicited in
order to “deal fairly” with local competitors. At the outset, the
American cautioned engravers not to forget that “20 per cent from
scale prices is dangerously close to cost,” nor to think there was
too much profit in plates at full scale prices. “ Prevailing rates”
of masimum discount from scale prices for different respondent
clubs, though respondent Flader rather favored “understandings®
and at times advised against too definite and explicit agreements fix-
ing discounts and restricting territory, were established with the
American’s hearty approval. This was done sometimes by resolu-
tion, and sometimes by mutual understanding, but rarely, if ever,
exceeded the limit suggested by the American. Among centers
wherein such resolutions and mutual understandings were effected,
are these important centers and sections among others: New York,
Philadelphia, Baltimore, ten Southern States, Indiana, Michigan,
Chicago, Minnesote, St. Louis, Milwaukee, Denver, San Francisco,
Pacific Northwest.

3. The American encouraged gentlemen’s agreements and working
understandings between clubs not to solicit business in each other’s
territory at cut prices, if, indeed, they should even accept outside
orders; and such arrangements were entered into. Its officers, at
photo-engravers’ sectional conventions, openly favored the fixation
of maximum agreed discounts from the scale, but insisted that no
express resolution should show the actual intendment as to inter-
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sectional price understandings, but on the contrary should maka
reference to “common sense, ethics and business practice.” Com-
missioner Flader has also done much letter writing, sometimes in
cooperation with club secretaries and with individual engravers, to
induce members and nonmembers to refrain from seeking orders in
outside territory except at the discounts there prevailing. He has
thus secured assurances and pledges of protection and he has not
always refrained from giving publicity in his magazine to obdurate
offenders.

4. The only plant in Terre Haute is of about the size the American
considers most efficient, unaffiliated with any respondent club, and
hence with no agreed rate of discount, without traveling salesmen,
and with an inadequate local market. It solicits business by circular
in many States, at prices lower than those prevailing in the invaded
territory. Texas engravers publicly appealed to its manager through
the columns of the American’s official organ in 1917, to realize that
in so doing he was tearing down the very thing the American was
trying to build up, and it quit seeking business on price only. This
photo-engraver signed an agreement containing clause 10, after be-
ing threatened with a strike, and in 1918, when he was issuing cut-
price circulars, announcing the opening of a since discontinued office
in Chicago, the Commissioner was appealed to and, in the summer
of 1920, said that though this manufacturer had been a “bad competi-
tor,” it was better for all concerned to be friendly with him than to
continue to fight him, and “at the present time we have made a
pretty good sort of chap out of him.” Dut before the end of the
year, upon receipt of a number of complaints from several parts of
the country, Commissioner Flader at least twice protested to him
against excessive discounts, and warned him that he was inviting
retaliation. He joined the American, and complaints from engravers
against his prices resulted in his adopting the policy of not solic-
iting in territory where there were engraving shops, of avoidance
of getting into any trouble with any organization and of staying
in territory where “no one bothers.” But his discount of 40 per cent
from scale in 1924 was drawing considerable unsolicited business
from St. Louis.

5. To get members of the American to accept business from outside
territory in some cases “it pretty nearly has to be pushed on them.”
The American fostered the disposition to refuse or discourage such
business by publishing in its magazines with laudatory comment
letters from engravers turning down outside business as “ evidence
of existing cooperation” and in other ways, and failure to exhibit
such disposition was resented by respondent clubs.
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1. Respondent clubs engaged in price fixing activities of a local
or sectional character under the above described arrangement and
understanding forbidding price competition by photo-engravers of
diverse localities or sections, as set forth in ensuing paragraphs:

2. Cmicaco.—(a) Respondent club 'in Chicago was the first to
adopt the standard scale and has continued to use it. This club, with
assurances from respondent, local and respondent international that
they were determined to enforce a strict adherence to the agreement
and did not propose to permit their members to cooperate with any
employer who persisted in selling at prices dangerous to himself and
the members of the labor committee, kept clause 10 in Chicago for
nearly six years from April 19, 1915, but omitted it from their 1921
and later wage agreements. Its ways and means cornmittee, ten days
after the 1915 convention of the American, and after consulting coun-
sel, unanimously recommended that “a discount of 20 per cent be
granted from the standard scale, and an additional discount of 10
per cent where the nature of the business warrants it.”

(b) No formal adoption of this discount rate by the club itself is
shown. A one-time chairman of the club, told the secretary that a
guardian should be appointed for letter writers who announced that
as a fixed discount, and President Houser suggested censoring mem-
bers’ letters announcing the adoption of the scale or its revisions.
This, however, was the rate announced in October, 1915, by a member
who had recently been forced to join the club and a discount of 20
per cent was later regarded as the maximum rate in Chicago On
May 1, 1919, this was formally changed to 10 per cent. Propaganda
against price cutting suggested “to be shot at sunrise” as the
proper fate for the man who failed to “stand tight ” and the chair-
man of the club in 1920, on receipt of many reports of price cutting,
threatened to resign unless the practice, so far as it existed, was
stopped. The club at the start was to base prices on the scale except
in out-of-town cases where adherence to it would embarrass members,
adding subsequently to its territory all cities that had oflicially noti-
fied it of putting the scale into eflect, and directed its secrctary to
furnish members a list of such cities.

(¢) This club made provision for discipline of members violating
its by-laws or motions and resolutions adopted by it or its board of
directors, and likewise for inspecting the books of members or other-
wise securing data necessary in adjusting complaints. The secretary
was empowered and authorized by club vote in December, 1915, to
inspect the books of all members. Discipline, under the Chicago
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club’s by-laws, which have been used in other sections as a model,
consisted of reprimand, fine, suspension or expulsion, in the discretion
of its board of directors, and its constitution warns members that
they shall be held fully responsible and subject to discipline for all
acts of employees and representatives in violation of the club’s con-
stitution, by-laws, rules and regulations. The secretary characterized
it as being remiss in duty for even a nonmember engraver to fail to
report instances of price cutting as soon as they were brought to his
attention.

(d) The club’s board of directors, on October 7, 1915, considered
several complaints referring to trade matters and abuses and repri-
manded the perpetrators. One employing photo-engraver after a
severe reprimand, was told that repetition would not be tolerated,
and he promised faithfully to conduct himself properly in the future.
The minutes of a board meeting on December 30, 1915, recite that
eight members appeared in answer to summonses, and where viola-
tion of the constitution and by-laws were under consideration, each
one agreed thereafter to adhere strictly to the letter. Members of the
club are still called before its board of directors from time to time to
explain their reasons for quoting below the standard scale or at less
than the prices which the club considers fair, and nonmember
engravers have also been asked for similar explanations. Color-plate
makers, in 1917, authorized the club’s board of directors to investi-
gate all existing contracts for color plates, to determine if any of
them violated existing agreements with respondent local. The club
needed no outside aid so far as its own members were concerned, and
in 1915, and for some time thereafter, it secured the cooperation of the
two largest nonunion plants which, as a matter of form, resigned
from the club because they did not wish to embarrass it nor themselves
in dealing with the union. A leading member of this club, in his
1919 report as president of the American, claimed that the unethical
engraver was then a rarity, for, by organized effort, they had been
able to reform him, and that “ our employes are working with us and
not for us, and are, in reality, our business partners; and woe betide
the pirate who preys unfairly on us; for he will now find a united
front arrayed against him.” They exerted strike pressure for price
maintenance with aid of the local union.

(¢) There is a nonunion shop of considerable size in Chicago,
which the American has regarded as “ a bone of contention and a sore
spot ” since 1918, although it cooperated with the club up to that
time, and the club had had to contend with other price cutting.
Even in times of business depression the club was able to prevent
price cutting.
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(f) The club received the cooperation of the local union, in April,
1923, upon the entry of new shops into the field, through a resolu-
tion of the union for distribution to every engraving concern in the
city, serving notice on them of its intent to put a stop to unfair
competition of whatever kind even to the extent of enforcing that
section of the general laws of the international which it cited as
authorizing the executive council, if necessary, to withdraw union
men from plants engaged in “ unfalr, unjustified, or unwarranted
competition for trade and in selling engravings, and which may react
to the detriment ” of the craft.

3. St. Lovis.—(a) Respondent club in St. Louis, in December,
1915, unanimously adopted and has since used the scale, and at the
same time, in conjunction with respondent local, put clause 10 into
operation, and did not abandon clause 10 until the middle of 1922.
The club’s membership has, at times, embraced all St. Louis en-
gravers, and in April, 1924, included 14, which was most of them;
they received support as to prices from outside photo-engravers, and
upon partial failure of such cooperatlon appealed to re.spondent
American for help.

() Only partial records of the meetings of the club were available
and the prevailing rates of discount from scale are not in evidence
until 1919, when the club had cut off all discounts, except 10 per cent
for out-of-town trade to meet Chicago and other competition. In
1917, club membership carried with it the obligation to sell on the
standard scale. Specific net rates per hour to be charged for all time
work, and scale plus 25 per cent as a temporary sclling basis for
scale plates were recommended at a club meeting in January, 1920,
where it was also suggested that all members mark their invoices
“Net cash, no discount.” The club’s notes supplementary to the
scale for use beginning with the 1920 scale also make provision for
certain net prices. Estimating classes, which are still continued
by respondent club, have been conducted in a painstaking manner.
Members were, at the time of the hearings herein, in the main ad-
hering to the practice of giving a discount of 10 per cent from scale
to printers, publishers and advertising agencies, and charging all
other buyers scale price without discount. Certain members, how-
ever, sometimes grant confidential discounts or secret rebates. The
customer in some cases deducts these from his remittance, although
they are not shown on his invoices, and in others they are handed to
him in cash.

(¢) The club’s constitution provides that members failing to fur-
nish its secretary-treasurer such statistics as may be required to
compile records for use in his office shall be subject to fine; its pro-
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visions for discipline are otherwise substantially the same as those
of the Chicago club. The club has called upon members for explana-
tions of price cutting, and attempted to go over their books.

(d) The club brought to the attention of the local union any cases
of suspension of the members for failure to adhere to price under-
standings, as well as for other reasons, and had the benefit of union
support of its price understandings by strike pressure.

4, NEw Yorr.—The course in the city of New York of operation
under the standard scale and clause 10 varied somewhat from that
followed elsewhere.

(a) Respondent club, on April 3, 1916, began and has since con-
tinued the use of the standard scale, and on the same day began to
operate under clause 10, which was continued in force until May
17, 1921, when it was removed at the request of the club. Both
were adopted nearly unanimously, in December, 1915. The club
adopted the standard scale with a fixed discount of 10 per cent and
appointed a “commissioner ” and placed at his disposal the services
of three certified public accountants. About this time or later, the
club made provision for an emergency fund not to exceed $100,000.
It also appealed to such engravers in other cities as might be
induced to enter its market, to respect established local conditions,
and promised reciprocity.

(b) The club was handicapped for about two years by investigation
and indictment under the State Donnelly antitrust act. Respondent
club, in 1916 during the early progress of said investigation by the
State district attorney, claimed that it had not violated the Donnelly
act, but promised for the future to follow it in letter and spirit, to
insure open and free competition, and to withdraw the scale
immediately. Despite those assurances and attempts by the Ameri-
can to adjust the situation the New York business publishers con-
vinced the district attorney that the engravers were not abiding by
their agreement, and in June an indictment followed. The club, in
June, 1917, in an amendment to its by-laws, reaflirmed the scale as
the basis of charges, but provided that discounts, depending on the
nature of the work, the services rendered, the volume of the order
and the cost of production were to be fixed in each case by the buyer
and seller. A demurrer to the indictment was finally sustained in
February, 1918, in the court of general sessions of the peace in and
for the county of New York upon grounds of statutory construction.

(¢) The local club had, at the outset of operation under clause 10,
the cooperation of the local union, under clause 10 in bringing strike
pressure to bear upon the three shops of the largest photo-engraving
concern in the city, in order to enforce the price understanding.
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The price fixing activities of the club were, however, dwarfed by
the subsequent action of the local union, which, after expressing dis-
satisfaction with the efforts of the club in the obtaining of enhanced
prices, invoked provisions of the general laws of the international
union and assumed complete control of minimum prices of photo-
engraving products made by New York concerns, and enforced the
same by calling strikes, over the period from November, 1918, to
April, 1922. The great majority of the members of the New York
club, and photo-engravers shipping from other States into New York,
cooperated with the New York union in its aims and efforts as to
prices. The State legislature, however, in 1921, so amended the
Donnelly act as to include articles or products “ used in the conduct
of trade, commerce, or manufacture,” as well as articles or com-
modities of common use, and in a test case under this act, officers of
respondent local were enjoined, in 1922, from conspiring, by any
scheme or device, to fix prices, and the local union thereupon, in
1922, abandoned its schedule of prices and subsequently price com-
petition in the sale of engravings in New York City has increased.
Respondent Director Schuetz, however, who was one of the parties
named in the said indictment, while he was president of the Ameri-
can in 1922, in urging the respondent employers in California, to
agree not to cut prices in the territory of other clubs, said: “ You can
imagine the feeling if Philadelphia came to New York and tried
to take our business away,” or vice versa; and in exhorting them back
to the days when they sold on the scale less a certain discount, and
made “ barrels of money,” said: “We in New York today are getting
very close togcther—very close. Everybody there sees the error
of their ways, and we are going right back to where we were.”

5. NorterN Carrroryia.—(a) The sectional association for Cali-
fornia (except the southwestern part of the State) has 26 members
in San Francisco, Oakland, Fresno, Sacramento, Stockton, and San
Jose. The scale and clause 10 were put into operation in San Fran-
cisco in 1916, and by thg entire membership on May 1, 1917, with
permissive maximum discount of 10 per cent from the scale for
black-and-white plates and 20 per cent on color process plates; but
while the use of the scale has continued uninterruptedly, clause 10-
was dropped at the end of 1921, Said respondent later agreed upon
extra charges of 50 per cent and 100 per cent for rush work, and
secured the aid of respondent local in maintaining them. Although
there were occasional rumors of price cutting and rebating, its scale
was in 1922 very well adhered to on the whole. The club, in June,
1923, acting on the suggestion that salesmen who made a practice of
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granting competitive prices should be discharged, directed its execu-
tive committee to ask all members fully to instruct their salesmen
on the club’s ethics. The club, in January, 1919, amended its con-
stitution, already containing the typical provisions for discipline, to
authorize its board of directors to retain the services of a competent,
auditor to “ expert ” the relevant portions of books of firms suspected
of violating the basic selling price, in cases where the board should
be convinced by evidence presented by a member or members, that
such violations existed. A refusal to permit such audit was to be
taken as an admission of guilt, and in such case the directors were
to recommend a penalty.

(0) In 1921, as a further means of maintaining the standard scale,
it created a grievance committee to hear, investigate and determine
all differences arising in the club. It had earlier provided that mem-
bers should submit their contracts to the club for record, and that
all bids for school work must be submitted to the club or its directors
before being tendered to the prospect, and required the withdrawal
of bids not in conformity with its rulings.

(¢) It reprimanded, fined, suspended, and expelled members for
breach of its rules by “ violating the terms of the standard scale,” or
in other ways. The club reported to the local union on the discipline
it administered to members and reported engravers who refused to
join the club; it received the cooperation of the union in persuading
and demanding that engravers join the club. The club unanimously
voted to grant the local union a desired wage increase in 1919, with a
proviso that the union should agrce in return to assist in enforcing
said charges for rush work and pay half of the necessary charges for
an auditor when his services were deemed nccessary by a joint com-
mittee of the club and that the local union should “enforce the scale
of prices adopted ” by the club.

6. Pacrric NorruwesT.—-(a) Respondent Northwestern is a sec-
tional association of clubs. It had three members in Vancouver,
B. C,, five in Seattle and Tacoma, and five in Portland, in 1919;
eighteen members in 1922; and in 1923 its membership included all
engravers in this territory except one small shop in Portland. It
adopted the scale, or some modification of it, in July, 1915, and has
since continued its use, although its adoption of revisions has not
always coincided with that of the American. At the same meeting
it unanimously favored the universal adoption of clause 10, and
Scattle, Tacoma, and Portland, in cooperation with respondent local
union, began the use of clause 10 in 1916 and continued it until
May, 1924. After over a year’s trial the Northwestern declared it
the only means to correct the many evils that had confronted it,
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and pledged its support for the installation of clause 10 in every
city in the Northwest,

(b) The Northwestern passed resolutions favoring, recommend-
ing and proposing to the various clubs for adoption, and itself
adopting specified rates of discount from its scale of base prices, and
specific prices for extras; its recommendations were promptly
adopted by the Portland, Seattle, and Tacoma clubs.

(¢) The Portland club, under its provisions for discipline which
also were adopted by the Seattle club in 1915, investigated apparent
instances of price-cutting whenever they occurred and laid such
stress upon them that the practice was immediately stopped. Upon
various complaints of price cutting in 1919 it voted to audit the
books of each member for a period of fifteen days, and to retain an
accountant to investigate disputed accounts and alleged violations of
its code of ethics at the cost of the offender or, if the charges were
not sustained, at cost of the accuser. Members submitted for the
club’s approval bids for certain kinds of work before tendering
them to the prospect, and the club directed members to withdraw
cut-rate quotations and to refrain from giving a quotation on an
order placed with another engraver. It suspended a member in
May, 1918, for failure to protect a fellow member on prices quoted
“in accordance with the usual custom,” and directed that the local
union be notified thereof.

(d) In 1922 the Northwestern’s construction as to who were en-
titled to its prevailing rate of discount of 10 per cent to printers,
publishers and advertising agencies only, and the members’ adher-
ence to this construction, were excellent. Such members as charged
less than scale were doing so with the knowledge and consent of the
clubs, or so concealed and covered up the transactions that “mno
one could ever prove them.” The Northwestern’s success in 1922
was due largely to a gentlemen’s agreement of long standing and
strictly adhered to, not to solicit business in one another’s territory.

7. In numerous localities and sections other than the foregoing
as to which findings are made above, similar means and activities,
including the standard scale and clause 10, were employed by re-
spondents, with the aim and result of lessening and restricting price
competition in photo-engraving products, including Buffalo, Phila-
delphia, Baltimore, Cincinnati, Louisville, Kansas City, and Den-
ver; also Indiana, Michigan, Wisconsin, Minnesota, Jowa, Nebraska,
Kansas, Oklahoma, Texas, ten Southern States, and the Mountain
States.
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The combined activities of the respondent employers’ organiza-
tions and their officers and members hereinabove set forth were in-
tended greatly to enhance prices in photo-engraving products, to
curtail, lessen, hinder and regulate price competition therein, includ-
ing products transported from one State to another as well as those
not so transported, and to lessen the amount and number of such
products transported from one State to another. The effect, except
latterly in New York City, has been to enhance and stabilize the
prices of such products and to curtail, restrict and regulate price
competition. The combination has not availed to destroy all price
competition, nor has the effect been uniform throughout the country
nor throughout the period covered by the pleadings. It has, how-
ever, been effective as regards a large proportion of the trade, in-
cluding to a lesser degree that of plants not belonging to respondent
clubs, from 1915 to the close of the present case, and, to the extent
and for the time that it has been effective, it has destroyed competi-
tion in price and has compelled unwilling adherence of certain com-
petitors of manufacturing respondents.

CONCLUSION

That the practices of the respondent clubs and of the respondent
American Photo-Engravers’ Association, as set forth in the fore-
going findings as to the facts, in the circumstances thcrein set forth,
constituted a conspiracy and combination to further unfair methods
of competition in interstate commerce in violation of the provisions
of an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been submitted to the Federal Trade Com-
mission upon the second amended complaint of the Commission, the
answers of all respondents and evidence received by trial examiners
for the Commission, and counsel for the Commission and for re-
spondents having submitted written and oral argument, and the
Commission having made its findings as to the facts and its con-
clusion that the respondent manufacturing photo-engravers and the
respondent organizations thereof have violated the provisions of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,”

103133°—30—voL 12—-8
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It i3 hereby ordered as follows:

I

That all and several of the local and sectional clubs of the associa-
tions of employing photo-engravers, and respondent American
Photo-Engravers’ Association, and the officers, agents, representa-
tives and members of each of the said clubs and associations, do cease
and desist from combining, conspiring, confederating, cooperating
or agreeing together or with others, for the purpose or with the
result of limiting, lessening, hindering, regulating or suppressing
competition in price in the sale of photo-engraving products in inter-
state commerce, or of enhancing the prices ofi{photo-engraving prod-
uctsold in such commerce; and for such purposes, or any of thém,

om coercing, intimidating or preventing manufacturers of §u
productsy whether respondents herein or not, from individually and
frecly making such prices for their products as the free exercise of
their individual judgment shall direct, and from preventing such
manufacturers from competing in price among themselves or with
others engaged in the same business,

II

That for the purpose of rendering section 1 of this order effec-
tive the said described respondents shall cease and desist from the
following described methods of competition and practices in inter-
state commerce, and each of them to wit:

1. Respondents American Photo-Engravers’ Association and the
local and sectional clubs and associations, their oflicers, agents, rep-
resentatives and members shall cease and desist from the following
acts:

(2) From using, directly, or indirectly, the so-called standard
scale, either that for black-and-white work or that for color-process
work, or any modified form thereof or any substitute therefor, as a
means for hindering, lessening, or curtailing competition in the
prices of any photo-engraving product or products; and from having
an understanding or agreement that the figures of the said stand-
ard scale or said figures as modified by an understood or agreed dis-
count or deduction, addition or premium shall constitute the prices
or the minimum prices of any photo-engraving product or products.

(b) From using, directly or indirectly, either separately or in
combination in the making or soliciting of sales, any memoranda or
notes wherein have been fixed by agreement or understanding be-
tween two or more of respondent manufacturing photo-engravers
or by one or more organizations thereof, the prices or time rates or
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minimum prices or time rates to be made for any special or hand
work, service or operation in connection with the manufacture and
pricing for photo-engraving products, and from continuing the use
of the fixations of prices or minimum prices contained in the so-
called side notes of the Standard Scale, for either black-and-white
or color-process work, of the American Photo-Engravers’ Association
or contained in the so-called supplemental notes of any respondent
local club or association, and from agreeing upon, or having a mutual
understanding as to a rate or minimum rate of charge to be made
for special or hand work or any branch, part or process of photo-
engraving, as a part of the price of any finished photo-engraved
products.

2. The respondent local and sectional clubs and associations, their
officers, agents, representatives and members shall cease and desist
from the following acts:

(¢) From s eking, urging, advocating, making or maintaining,
directly or ir directly, an agreement or understanding, express or
implied, between two or more respondent local clubs or associations
or between individual photo-engravers, that members of a club or
aseociation, or individual photo-engravers of one locality or sec-
tion shall not sell their products at prices lower than the prevail-
ing, customary, agreed or understood prices in any territory where
sales are to be made, or into which the photo-engraving products
in question are to be transported; also from advocating and de-
claring that it is unethical or unbusinesslike, or remiss or negligent
as regards due and proper cooperation in the industry, or otherwise
to the same end, for a photo-engraver located in one locality or sec-
tion to compete in price or otherwise, with one or more photo-en-
gravers in another section or locality.

(3) From the use, in contracts with local photo-engravers’ unions,
of that certain contract provision known in the photo-engraving
trade as “clause 10,” as an obligation to, or as a means or occasioa
for, inducing, persuading or compelling any photo-engraving con-
cern or concerns to adhere to, or agree to adhere to, any certain
prices or minimum prices for photo-engraving products, or any of
them, or Lo cease to offer competition in price in such products,
or to lessen or restrict such competition with such photo-engravers,
and from the use of any other device, contract, provision, mutual
understanding or other means for accomplishing the same purpose
through the cooperation of any union or agent, representative or
committee thereof.

(¢) From notifying any union or any agent, representative, com-
mittee, employee or member of any union of price cutting or com-
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petition in price by any photo-engraver, with the purpose or result
of obtaining cooperation on the part of any union or any agent
or representative thereof in pursuance of a combination or con-
spiracy within the terms of Section I of this order; also from stat-
ing or threatening, directly or indirectly, that if any manufacturing
photo-engraver shall compete in price or shall not abide by so-called
fair, equitable or reasonable prices or minimum prices, such photo-
engraver may not or will not be able to retain or secure workmen;
and from otherwise exerting pressure against one or more indi-
vidual manufacturing photo-engravers to the end that they shall
not freely compete in price with others.

(d) From advocating, maintaining, adopting or using any reso-
lution, agreement or understanding as to the price or minimum price
of any photo-engraving product or of any process, operation or
time element in the manufacture thereof or of any extras or acces.
sories connected therewith; or any resolution, agreement or under-
standing for the purpose of lessening price competition therein;
and from using any schedule or scale of figures for the purpose of
reaching or maintaining an agreement or understanding upon prices
or minimum prices, either with or without the addition or subtrac-
tion of any percentage, discount or sum derived by mutual under-
etanding or agreement, or by any other means or device whatsoever.

(¢) From reprimanding, fining, suspending or expelling from the
said respective employers’ organizations any member for failing ta
abide by any agreement or mutual understanding, express or im-
plied, as to the price or minimum price of photo-engraving products,
or of any process, specialty, operation, extra or accessory, or the
time element therein.

(f) From asserting or using the right, power or privilege to in-
spect any books, records, papers or accounts of any photo-engraver,
whether respondent herein or not, for the purpose or with the result
of detecting any violation of any agreement or mutual understanding
as to price or minimum price; and from using or invoking any
previously passed motion, resolution, rule, regulation or law of any
said club or association, purporting to confer such right or privilege
upon any respective club or association, or any representative or
agent thereof, for the said purpose or with the said result.

(9) From holding estimating classes for the purpose of securing
or approximating common prices among members, or other photo en.
gravers, for any photo-engraving product or any process, specialty,
operation, extra or accessary thereof or thereto, or time element
therein.
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8. The respondent, American Photo-Engravers’ Association, its
officers, agents, representatives and members shall cease and desist
from the following acts:

(a) From using its official organ the Photo-Engravers’ Bulletin,
or circulars, or written or oral communications of its officers or other
representatives, or adopting resolutions for the purposes or with the
results named in section I of this order; and for the purpose or with
the result of promoting, urging, or aiding the use by said respondent
local or sectional clubs or associations of any of the methods or the
practices named herein in section II, subdivision 2 (a) to (g),
inclusive.

(3) From aiding or fostering an understanding whether through
“clause 10 ” or otherwise on the part of any manufacturing photo-
engraver or photo-engravers, or any organization thereof, with any
union whereby said union might or could bring pressure by strike
or the withdrawal of men, or by direct or indirect threat thereof,
to induce any photo-engraver or photo-engravers to stop, lessen or
prevent competition in price, as aforesaid, in the photo-engraving
trade.

And it is fwtlwr ordered, That the respondent local and sectmnal
photo-engravers’ clubs and associations, and the respondent American
Photo-Engravers’ Association and their respective officers, agents,
representatives and members shall, within 60 days after the service
upon them of a copy of this order file with the Commission their
report in writing stating the manner in which they have complied
with and conformed to this order,

And it is further ordered, That the charges in the second amended
complaint herein, as against the respondents, the International Photo-
Engravers’ Union, the local photo-engravers’ unions affiliated there-
with, and the oflicers, executive boards, and members of all of the said
respective unions, be and the same are hereby dismissed.

By the Commission, Commissioner Ferguson not voting, not hav-
ing been a member of the Commission when the latter was argued;
and Commissioner Humphrey dissenting as to the dismissal of the
union labor respondents. I "'
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I~ tHE MATTER OF

PUBLIC SERVICE CUP COMPANY

COMPLAINT, (SYNOPS1S), FINDINGS, AND ORDERS IN REGARD TO THHE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1373. Oomplaint, Mar, 29, 19é{7—Deciswn, Febd. 20, 1928

Where a corporation engaged In the manufacture of paper drinking cups and
dishes, together with containers, folders, trays, etc., and in the sale thereof
through jobbers exclusively; in pursuance of a policy directed to the mainte-
nance of the prices fixed by it for the resale of its products to retailers,

(@) Requcsted and secured promises from new customers for the resale of sald
products at such prices;

(b) Advised customers by letter and through salesmen that it expected and
required rigid adherence thereto and that it would discontinue sales to
price cutters;

(0) Refused to sell its products to price cutters, or to resume dealing therewith
unless or until they gave satisfactory assurances that they would there-
after respect its prices;

(d) Requested customers, by letter and through salesmen, to cooperate in
the maintenance of its sald prices and to notify it of price cutting, and
advised customers that it would require price cutters to respect its prices
thereafter under penalty of being refused further sales of its products,
and wrote customers complaining of price cutting, whether voluntarily or
at its request, that it would investigate the matter and require the offender
to stop the practice, and thereafter notified the customer of its action in
the premises; and

(e) Instructed salesmen to report price cutting to it, and investigatod the same
whether thus brought to its attention or through customers, and threatened
offenders with discontinuance of further sales, and did discontinue sales
to those failing to glve satisfactory assurances as to their future conduct,
and advised customer competitors concerned of its action;

With the effect of requiring all customers uniformly to sell its product to the
public at the prices named by it, and with the tendency and capacity to
hinder and restrict competition between them, and with the tendency to
and with the effect of unduly hindering and obstructing competition in the
sale and distribution of its produets:

ITeld, That such a plan of resale price maintenance, under the circumstances
set forth, constituted an unfalr method of competition,

Mr. T, B, Dizon and Mr. @. Ed. Rowland for the Commission,
Briesen & Schrenk and Battle, Miller, Levy and Van Tine of New
York City, for respondent.
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SxyxNopsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, a New York corporation engaged in the manufacture of
paper drinking cups, dishes and like products and in the sale thereof
to wholesale and retail dealers in various States, and with principal
office and place of business in New York City, with maintaining
resale prices in violation of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce.

Respondent, as charged, for more than three years last past, in the
course and conduct of its aforesaid business, “ has enforced, and still
enforces, a merchandising system adopted by it of establishing and
maintaining certain specified uniform prices at which its said prod-
ucts shall be resold by dealers handling same, and respondent enlists
and secures the support and cooperation of said dealers and of re-
spondent’s officers, agents and employees in enforcing said system.
In order to carry out said system, respondent during said time has
employed and still employs the following, among other means,
whereby respondent and those cooperating with it have undertaken
to prevent and have prevented dealers handling respondent’s said
products from reselling same at prices less than aforesaid resale
prices established by respondent ”:

(a) Establishing uniform minimum prices for the resale of its
products by dealers handling the same and issuing to said dealers
price lists setting forth the aforesaid prices;

(5) Making it generally known to the trade by letters, telegrams,
interviews with its agents and by other means that it expects and
requires such dealers to maintain and enforce said prices;

(¢) Entering into agreements and understandings with such deal-
ers providing for the maintenance by them of its said resale prices;

(d) Seeking and securing from such dealers reports of informa-
tion concerning and evidence of price cutting by other dealers;

(¢) Employing its salesmen and other agents and employees to
ascertain, investigate and secure information concerning price cut-
ting, together with proofs thereof, and to report to it;

(f) Using information secured as above set forth, and otherwise,
to induce and coerce price cutting dealers to observe and maintain
prices in the future by exacting promises and assurances from them
to that effect and threatening them, in the event of their failure so
to do, with refusal of further supplies;

(¢) Exacting promises and assurances from dealers, to maintain
its said resale prices, as a condition of opening new accounts with
them or of continuing their supply of its said products;
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(%) Refusing, in many instances, to further supply said products
to price cutting dealers; and

(¢) Using other equivalent, cooperative and individual means and
methods for the enforcement of its said system of resale prices;

The result of the aforesaid acts and practices has been, as alleged,
that its said resale prices have been and now are generally main-
tained, and, furthermore, as charged, a direct effect and result thereof
“has been and now is to suppress competition in the distribution and
sale of respondent’s said products; to constrain said dealers to sell
said products at aforesaid prices fixed by respondent and to prevent
them from selling said products at such less prices as they may desire,
and to deprive the ultimate purchasers of said products of those ad-
vantages in price and otherwise which they would obtain from the
natural and unobstructed flow of commerce in said commodities under
conditions of free competition.” Wherefore, said acts and practices
of respondent are all to the prejudice of the public and constitute
unfair methods of competition in commerce within the intent and
meaning of section 5 of an act of Congress entitled, “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” approved September 26, 1914.

Upon the foregoing complaint, the Commission made the following

ReporT, FiNDINGS 4S8 To THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Public Service Cup Co., charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.

Respondent having entered its appearance and filed its answer to
the complaint herein, hearings were had and evidence was introduced
upon behalf of the Commission and the respondent before an ex-
aminer of the Federal Trade Commission, theretofore duly appointed.

And thereupon this proceeding came on for final hearing, and coun-
sel for the Federal Trade Commission and counsel for respondent
having submitted briefs and having argued the case before the Com-
mission, and the Commission having duly considered the record, and
being now fully advised in the premises, makes this its findings as to
the facts and conclusion:

FINDINGS A8 TO THE FACTS
Paracrarn 1, The respondent, Public Service Cup Co., is a cor-

poration organized and existing under and by virtue of the laws of
the State of New York, with its principal place of business in the
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city of New York, in said State. Its capital stock is $200,000.
Respondent is engaged in the business of manufacturing and selling
paper drinking cups and paper dishes under the trade name “Lily”
cups and “Lily ” dishes, together with containers, holders, trays, etc.

Par. 2. Respondent sells its products to jobbers in various States
of the United States and the District of Columbia, and causes such
products, when sold, to be transported to the respective purchasers
thereof from New York, N. Y., through and into various other States
of the United States and the District of Columbia, where the pur-
chaser resides. In the conduct of its said business respondent has
been and is now in competition with other persons, partnerships, and
corporations, engaged in the manufacture and sale of paper drinking
cups, paper dishes, containers, holders, trays, etc., in commerce be-
tween and among the various States of the United States, and the
District of Columbia.

Par. 3. Respondent distributes its entire output through jobbers,
which jobbers resell the articles to retail dealers and various users
thereof throughowt the United States. It has about 1,000 accounts
to which it sells. It employs traveling representatives who call on
the jobbers to which it sells and who solicits orders for its products.
The paper cups and dishes manufactured and sold by respondent are
used by soda fountains, soft-drink stands, and also in offices and
other places for the convenience of the public, in place of china dishes
or glassware. They are made in various sizes, such as 5-ounce,
7-ounce, 8-ounce, 10-ounce, and 12-ounce, and are sold under the trade
name “ Lily ” cups and “Lily ” dishes.

Par, 4. In connection with the distribution and sale of its products
as aforesaid respondent has adopted and enforces a system of uniform
resale prices at which its customers shall resell said products. Re-
spondent publishes and distributes among its customers two price
lists, one setting forth the prices which the customer pays for
respondent’s products, and the other setting forth the prices at which
the customer shall resell to the retailer. Upon receiving an order
from a new customer respondent writes a letter to the customer
acknowledging the order and enclosing copies of the two price lists,
and requests the customer to give his assurance that he will adhere
strictly to the resale prices. Many customers of respondent in reply
have given such assurances. In1923,and for some time prior thereto,
respondent sent to its customers in addition to the letter above men-
tioned, a printed card to be signed by the customer and returned,
which card contained the following:

This will acknowledge recelpt of your schedule of prices dated
revised resale prices dated by which we will be guided.

and
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Said cards were signed and returned by some, but not all, of
respondent’s customers. The use of these cards has been abandoned
by respondent.

Par. 5. Respondent requests its customers to report to it any
instances of price cutting on its products which come to their atten-
tion. Marny of respondent’s customers in response to these requests
have sent in complaints of competitors selling respondent’s products
at prices less than those named by respondent. In some instances
such complaints from customers are voluntary on the part of the
customer. In every instance, whether at its request or voluntary,
respondent writes the customer making such complaints assuring him
that it will investigate the case, and require the offending customer
to stop such price cutting. Respondent always investigates such
instances, either through salesmen or by letter to the offending
customer, and requests said customer to give assurances that it will
not sell in the future below the prices named by respondent. If
the customer agrees to abide by its resale prices in the future respond-
ent continues to sell him, but if he does not give satisfactory assur-
ances as to his future conduct, respondent refuses to fill any further
orders received from him.

Par. 6. Respondent instructs its salesmen to report to it any in-
stances of price cutting on its products which come to their atten-
tion in their territories. It also requires its salesmen to investigate
and report to it on dealers suspected of not maintaining its resale
prices. Respondent’s salesmen request its customers to call to their
attention any instances of price cutting on respondent’s products by
their competitors, and assure said customers that respondent will
require such price-cutting competitors to sell at the resale prices
named by respondent, or it will refuse to sell them any more of its
products. When customers are reported to respondent for failure
to maintain the resale prices named by it, salesmen are directed to
call on the offending customers and endeavor to secure their promise
to maintain the resale prices in the future. The salesmen threaten
the offending customers that if they do not restore such resale prices
and promise to observe them in the future, they will be refused further
orders of respondent’s products.

Par. 7. Respondent enforces its resale price plan by refusing to
gell its products to customers who sell Lily cups and Lily dishes
for less than the resale prices established by respondent. When
respondent is advised that a customer is selling its products below
the resale prices named by it, and the customer will not, after being
warned by respondent or its salesmen restore the prices to those
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established by respondent, no more orders from the customer for its
products will be filled by respondent. Respondent advises its cus-
tomers by letter and through its salesmen that it expects and requires
a rigid adherence to the resale prices set by it, and that if said prices
are not maintained, it will discontinue selling its products to the
customer who fails to maintain them. Respondent has refused to
sell its products to many customers who have failed to maintain the
resale prices named by it.

Par. 8. Respondent, by letters and through its salesmen and repre-
sentatives, requests the cooperation of its customers in maintaining*
its resale prices, and when it refuses to sell a customer for failure
to maintain its prices, it notifies its other customers, who are competi-
tors of the customer who has been cut off, of the fact. When a
customer hag been refused further supplies of respondent’s products
for failure to observe the resale prices named by it, said customer can
not again buy its products from respondent until he has given satis-
factory assurances that he will follow the resale prices established by
respondent in the future.

Par. 9. The resale price policy and practices of respondent, as
applied to its products, as hereinbefore set forth, have the tendency
and capacity to and do require all customers handling respondent’s
products uniformly to sell the aforesaid products to the public at
the prices named by respondent, and further to hinder and restrict
competition between customers handling respondent’s said products.
Respondent’s said practices tend to and do unduly hinder and obstruct
competition in the sale and distribution of its products in the course
of interstate commerce.

CONCLUSION

The methods of competition set forth in the foregoing findings are,
under the circumstances therein set forth, unfair methods of competi-
tion in interstate commerce in violation of the provisions of an act
of Congress, approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
{or other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, and briefs and oral argument
by counsel, and the Commission having made its findings as to the
facts and its conclusion that the respondent has violated the pro-
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visions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes,”

Now, therefore, it is ordered, That the respondent, Public Service
Cup Co., its officers, directors, agents, servants, and employees, cease
and desist from, directly or indirectly, carrying into effect, or attempt-
ing to carry into effect, by cooperative methods a system of uniform
resale prices at which the articles manufactured by it shall be resold
by its customers and distributors, and more particularly by any or
all of the following means:

(1) Seeking and securing contracts, agreements or understandings
with customers or prospective customers that they will maintain the
vesale prices named by it.

(2) Requesting dealers, either directly or through its salesmen,
to report competitors who do not maintain the resale prices sug-
gested by respondent, or acting on reports so obtained by refusing or
threatening to refuse sales to customers so reported.

(8) Utilizing its salesmen for the purpose of enforcing coopera-
tion in its resale price maintenance system, to report customers who
do not observe its suggested resale prices, or acting on reports so
obtained by refusing or threatening to refuse sales to customers so
reported.

(4) Requiring from customers previously cut off because of price
cutting, promises or assurances of the maintenance of respondent’s
vesale prices as a condition precedent to reinstatement.

(5) Requiring from customers charged with price cutting, promises
or assurances of the maintenance of respondent’s resale prices as a
condition precedent to future sales to said dealers.

(6) Utilizing any other equivalent cooperative means of accom-
plishing the maintenance of uniform resale prices named by respond-
ent for its products.

It is further ordered, That respondent, Public Service Cup Co.,
within 60 days after service upon it of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth.
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Ix 1112 MATTER OF

SAMUEL DACH, DOING BUSINESS UNDER THE TRADE
NAME AND STYLE COLUMBIA ' NOVELTY COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1}39. Oomplaint, Feb, 19, 1927—Declsion, Feb, 20, 1928

Where an individual engaged in the sale of liquid perfume and miscellaneous
novelties or premiumg therewlith, directly to the consuming public; adver-
tised certain articles offered as premiums for the purchase of a certain
number of bottles of the perfume, for subsequent resale by the vendees
thereof (mostly children), in circulars, magazines and newspapers of gen-
eral circulation, as a “ring watch”, studded with 14 brilliant sparkling
reproduction diamonds, or, in some cases, with *blue-white raysola dia-
monds,” and a penknife (offcred as part of a *school box and outfit”),
as a “gold fountain pen and gold knife”, the fact being that the so-called
ring watch contained neither watch, nor diamonds of any kind, but con-
sisted of a ring with a simulation of the face of a wateh, with no precious
stones but only particles of glass, and that the pen and knife contained no
gold whatever, but were made of a base metal shell or covering simulating
gold In color only; with the capacity and tendency to mislead and deceive
members of the purchasing public into purchasing sald perfume and
premiums in the erroneous bellef thereby induced as to the nature of the
latter, to the prejudice of the business of its competitors and the public:

Held, that such false and misleading advertising, under the circumstances
set forth, constituted unfair methods of competition,

Mr, Oenry Miller for the Commission.
Synorsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged at East Boston, Mass., in the sale of
perfumery direct to consumers residing at points in various States,
with advertising falsely or misleadingly in violation of the provi-
sions of section 5 of such act, prohibiting the use of unfair methods
of competition in interstate commerce.

Respondent, as charged, for about two years last past, in adver-
tisements by him in newspapers, periodicals and other publications of
general circulation throughout the United States and in certain
sections thereof, through which advertisements he sought and se-
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cured persons, mostly children, to act as his agents in the sale of his
said perfumery by house-to-house canvass, by offer of certain arti-
cles of merchandise as  premiums ” as a reward for services in sell-
ing said perfume, made many false and misleading assertions and
representations concerning the nature, quality and value of said
premiums, said assertions and representations including the follow-
ing, among many others of like tenor and effect, concerning various
premiums offered.

That a certain ring watch was ornamented with diamonds and
engraving and composed in part of platinum, and that a certain
“ School Box and Qutfit ”, both of which articles were depicted in
said advertisements, contained a gold fountain pen and gold pen-
knife, the facts being that the first-named article was not ornamented
or composed as represented, and that the only pen and knife con-
tained in said box and outfit contained no gold.

By means of such false and misleading assertions and representa-
tions, as alleged, “respondent induces and procures many persons,
for the most part children, to become aforementioned sales agents
for respondent, which said agents accept such employment acting in
the belief that said statements and representations are true”, all to
the prejudice of the public and of respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, Finpings A8 T0 THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent Samuel Dach, doing business under
the trade name and style Columbia Novelty Co., charging him with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.

Respondent entered his appearance in said procceding, and there-
after, the matter being rcady for the taking of proofs with respect
to the charges in said complaint, a stipulation as to the facts was
entered and agreed upon by and between respondent and counsel for
the Federal Trade Commission, wherein it was stipulated and agreed
that the facts therein stated may be taken as the facts of the proceed-
ing before the Federal Trade Commission and in lieu of testimony
before the Commission in support of the charges stated in the com-
plaint or in opposition thercto, and that the Commission may pro-
ceed upon said statement, without further hearings, to malke its re-
port in said proceeding, stating its findings as to the facts and con-
clusion and entering its order disposing of the proceeding.
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Thereupon this proceeding came on for decision, and the Commis-
sion, having duly considered the record and now being fully advised
in the premises, makes this its report, stating its findings as to the
facts and conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrari 1. Respondent Samuel Dach is an individual doing
business under the trade name and style Columbia Novelty Co. with
his place of business in the city of East Boston, State of Massachu-
setts. He is and for more than two years last past has been engaged
in the business of selling and distributing liquid perfume and miscel-
laneous novelties, hereinafter referred to as premiums, directly to
the consuming public throughout the various States of the United
States. He causes said products when sold to be transported from
his place of business in East Boston, Mass., through and into other
States of.the United States to the respective purchasers thereof in
such other States, and throughout the course and conduct of such
business he has been and still is in direct active competition with many
other individuals, partnerships, and corporations engaged in the
business of selling and transporting similar and like products in
commerce betwcen and among the various States of the United
States.

Par. 2. Respondent’s aforesaid business is, and for more than two
years last past has been, conducted by him as hereinafter set forth.
. He causes advertisements to be published through circular letters
and in magazines and newspapers of general circulation throughout
the United States and in various sections thereof in which he deals,
and offers to sell and deliver said premiums to the purchasing and
reading public for and in consideration of the reader’s purchasing
from respondent, or selling as agent for and on behalf of the re-
spondent a certain number of bottles of liquid perfume at a stated
price per bottle and remitting to respondent the amount of the sell-
ing price of such perfume. As a result of said advertisements many
hundreds of persons annually, for the most part children, accept
respondent’s offer in said advertisements stated and communicate by
letter their acceptance of such offer to respondent at East Boston,
Mass., whereupon respondent causes the stated number of bottes of
his perfume to be shipped and transported from his place of business
in East Boston, Mass., through and into other States of the United
States to each of such respective purchaser-readers. Within a cer-
tain time after the receipt of said perfume, usually fifteen days,
said purchaser-readers are required, under the terms of respondent’s
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offer, to, and they do, remit to respondent the amount of money
stated in said advertisements. Said purchaser-readers have the
privilege of making said remittance and keeping said perfume for
their own consumption or may, in their discretion, and in most in-
stances they do, raise the amount of money necessary for said remit-
tance by selling the perfume, as respondent’s agent and for and on
behalf of respondent, at the stated prices per bottle. Upon receipt
of such remittances and in consideration thereof respondent
causes the respective premiums so advertised to be transported from
his place of business in East Boston, Mass., through and into other
States of the United States to each of such purchaser-readers making
such remittances.

Par. 3. Among the premiums so advertised, sold and distributed,
as stated above, is a certain novelty denominated, described, and
represented by respondent in his aforesaid advertisements as a
“ Ring Watch ? consisting of a finger ring with a large set or orna-
ment in imitation of and simulating in general appearance a small
open-faced lady’s watch studded around the dial with fourteen bril-
liants. In said advertisement respondent caused said so-called ring
watch and said brilliants to be depicted, described, and represented
as a “ ring watch studded with fourteen brilliant sparkling reproduc-
tion diamonds.” In some of the circular letters referred to in para-
graph 2 hercof respondent represented said novelty as a “ring
watch studded with fourteen brilliant blue-white Raysola diamonds.”
In truth and in fact said so-called “ Ring Watch ” contains neither a
watch nor diamonds of any kind or character but the face thereof
is a simulation and imitation of the face of a watch and said bril-
liants described as “reproduction diamonds” and “ Raysola dia-
monds ” are not diamonds nor any other precious stones, but are only
particles of glass,

Par. 4. Another premium extensively advertised, sold, and dis-
tributed by respondent as set forth in paragraph 2 hereof is a novelty
designated and described by respondent as a “ School box and Qutfit »
consisting of a small box which contains a fountain pen, pencils, pen-
holder, knife, and eraser. Respondent caused said so-called * School
Box and Outfit ” to be depicted in sundry advertisements aforesaid
and therein represented and described the fountain pen and knife con-
tained in said box as & “ Gold Fountain Pen and Gold Knife.”
In truth and in fact said pen and knife are not made of gold and
do not contain any gold whatever, but are made of a base metal
shell or covering simulating gold in color only.
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Par. 5. The advertisements and representations of respondent as
set forth in paragraphs 3 and 4 hereof are false and misleading and
have had the capacity and tendency to mislead and deceive members
of the purchasing public into the erroneous belief that said repre-
sentations were and are true in fact, and to purchase respondent’s
perfume and premiums in such erroneous belief, to wit, that said
so-called “ring watch” is a watch and is studded with a certain
kind of diamonds or precious stones and that said fountain pen and
knife are in fact made of or contain gold, all to the prejudice of the
business of respondent’s competitors and the public.

CONCLUSION

The acts and things done by the respondent under the conditions
and circumstances described in the foregoing findings are to the
injury and prejudice of the public and respondent’s competitors, and
are unfair methods of competition in interstate commerce and con-
stitute a violation of the act of Congress approved September 26,
1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”

~

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the stipulation as
to the facts in lieu of testimony executed and filed by the respondent
and coupsel for the Commission, and the Commission having made
its findings as to the facts with its conclusions that the respondent
has violated the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,”

1t is now ordered, That the respondent Samuel Dach, his agents,
representatives, servants, and employees, cease and desist—

(1) From representing, describing or advertising as “ diamonds
or as any other precious stones or gems, any stones, brilliants, orna-
ments or other parts of any jewelry or similar articles of merchandise
sold and distributed in interstate commerce, unless said stones, bril-
liants, ornaments or other parts are in fact diamonds or other
Precious stones or gems as represented;

(2) From representing, advertising or describing as a ® watch ”
any article of jewelry or other merchandise simulating in general
appearance a watch and sold and distributed in interstate commerce,
unless said jewelry or other merchandise so represented is in fact a
timepiece known as a watch;
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(3) From representing, advertising or describing as being made of
or containing gold, any fountain pen, knife or other article of mer-
chandise sold and distributed in interstate commerce, unless said
fountain pen, knife or other article of merchandise is in fact made
of gold or contains gold as represented.

1t i3 further ordered, That the respondent, Samuel Dach, shall
within 60 days after the service upon him of a copy of this order
file with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist hereinabove set forth.
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Modifled order

Ix THE MATTER OF
THE GOOD GRAPE COMPANY
MODIFIED ORDER TO CEASE AND DESIST !
Docket 1186. February 27, 1928

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the
respondent, the testimony in support of the complaint and in oppo-
sition thereto, and on brief and argument of counsel, and the Com-
mission having made its findings as to the facts, with its conclusion
that the respondent has and is violating the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

1t i3 ordered, That the respondent, The Good-Grape Co., its officers,
representatives, agents, servants, and employees, cease and desist
from—

(1) Using or authorizing the use by others, in interstate commerce,
of “ Good-Grape,” the phrase or slogan “ Fruit of the Vine,” or the

1 The complaint, Andings and orfzinal ovder in thils matter, relating to ihe use of the
words * Good Grape,” and such phrases as “ Frult of the Vine” {in connection with
the sale of an Imitatlon grape beverage product, gontulnlng substantlally less than 1 per
cent of the product of the grape, but with a profoanced grapé Havor, color and odor,
artificially derlved and a concentraté for use of bottling plants in the manufacture of
such beverage, are reported in 10 ¥, T, C. 99,

The original order, Commissioner Thompson disseuting, required respondent, its offl-
cerg, ete., to cease and desist from—

(1) Using or avthorizing the use of the name * Good-Grape” whether on advertising
matter relating to the concentrate * Good-Grape ” or the beverage * Good-Grape™ or on
bottles or other containers thereof, or on labels, or crowns, or stoppera of such bottles
or containers, or otherwise, unless and until the name * Good-Grape ” is in every instance
accompanled with an explanatlon in close proximity to the name * Good-Grape ” {n letters
at least one-balf as high and one-half as wide as the letters used In the accompanying
name * Good-Grape,” and of beaviness of color &nd style of lettering which will render
them at least equally as couspicuous in proportlon to thelr helght and width as the
letters in the accompanying name *Good-Grape,” which explanation shall contaln the
statement that the concentrate * Good-Grape™ or the beverage * Good-Grape' is an

~Jmnttation and 18 not grape juice. The following may be used for this explana{lon:
“ Imijtation Grape—Not Grape Juice.”

(2) Using or authorizing the use by others in advertlsing or upon business stationery
or on bottles or other contulners or on labels, crowns, stoppers, or otherwise, or at all,
the phrase or slogan * Fruit of the Vine,” in conmnection with the sale of (a) a con-
centrate or concentrates not made from grapes and not containing the juice from the
natural fruit of grapes from which a beverage is made, or (b) a beverage, not made
from grapes and not containing julce from the natural fruit of grapes.

¢8) Using or authorizing the use by others in advertising or upon business statlonery
or on bottles or other containers or on labels, crowns, stoppers, or otherwise, or at all, any
word or words, pictures or symbols falsely representlug or suggesting (@) that a con-
contrate or concentrates from which a beverage I8 made, is meade from grapes and con-
talns the juice from the natural frult of grapes, or (b) that a beverage, is made from
grapes and contalns the juice from the natural frult ot grapes.
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word “ Grape ” either alone or in conjunction or combination with
any other word or words, letter or letters, as a corporate or trade
name, or as a trade brand or designation in advertising, or on
business stationery, or on labels or bottles or other containers, or
the caps, crowns, or stoppers thereof, in connection with the sale
or distribution of a product which is not composed wholly of the
natural juice or fruit of grapes, except and unless such product is
composed in substantial part of the natural juice or fruit of grapes,
and “Good-Grape,” “Fruit of the Vine,” or the word “ Grape,”
wherever used as above described, is accompanied with a word or
words, equally conspicuous with it in characters or type, clearly indi-
cating that such product is composed in part of material or materials
other than the natural juice or fruit of grapes.

(2) Using or authorizing the use by others, in interstate com-
merce, in advertising or upon business stationery or on bottles or
other containers or on labels, crowns, stoppers, or otherwise, of any
word or words, picture or symbol falsely representing or suggesting
that a product is made from or contains the natural juice or fruit of
grapes. ,

It is further ordered, That respondent, The Good-Grape Co.,
pursuant to the provisions of Rule XVI of the Commission’s
rules of practice, shall, within 60 days after service upon it of a copy
of the order hereinbefore set forth, file with the Commission a report
in writing, setting forth in detail the manner and form in which the
said order has been complied with.
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Syllabus

Ix THE MATTER OF

ROBERT M. LEASE COMPANY, INC,, ET AL

COMPLAINT {SINOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 6 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914,
AS EXTENDED BY AN ACT OF CONGRESS APPROVED APR. 10, 1918

Docket 1276. Complaint, Feb. }, 1925—Decision, Mar, 8, 1928

Where several corporations, engaged In the manufacture, sale and shipment of
automobile trucks, chassis and auto parts, and directed and controlled by
the same general officers; and said officers;

(a) Shipped to foreign purchasers who had placed orders with them for new
trucks, chassis and parts, complete with standard new factory equipment
and right-hand drive, in reliance upon their advertisements and represen-
tations holding themselves out as willing and able to furnish the same
promptly, in desired quantities, and so equipped, machines and parts which
were neither new, complete nor equipped as desired and required, but were
either incomplete, or old and rusty or rebullt used or salvaged war equip-
ment machines, and not fully equipped with standard parts, or with right-
hand drive, or suited for the purposes for which purchased;

(b) Accepted orders and payments on automobile trucks and a large number
of chassis In utter disregard of their ability to furnish said chassis in the
time and quantities ordered and without so furnishing the same;

(¢) Handled billing, payment and delivery to steamship companies, and loading
in such a manner that export purchasers of machines were deprived of
inspecetion before shipment, and forced to pay entirely i reliance upon their
false representatlons and promises as to the character and completeness
of the articles shipped; and

(d) Failed to ship missing machines or parts to replace those which were
non-standard and not desired, or to replace with machines so ordered and
promised those not in accordance with their promise and undertaking, or
to make satisfactory adjustment for thelr delinquencies, although repeat-
edly promising so to do and at times asserting that they had done so;

With the effect of bringing discredit and loss of business to all manufacturers
and business concerns engaged In and/or seeking to engage In export trade,
and with the capacity and tendency so to do, to the injury and prejudlce
of the publle, and thelr export trade competitors:

ITeld, That such practices, under the circumstances set forth, constituted un-

fair methods of competition In violation of section 5 of the Federal Trade
Commission Act, and of sald act as extended by the Export Trade Act,
Mr. Chorles Melvin Neff and Mr. W. T. Chantland for the Com-
mission.
Mr. H. Howard Babcock, of New York City, for Exporters and
Importers Association of the World, and John P. Agnew.

1There is also included hercwith (see page 99) order of dismissal in this case as to
certain respondenis, made as of Feb, 16, 1928,
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Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, as extended by the pro-
visions of section 4 of the Webb Act, the Commission charged re-
spondents with misrepresenting business status and nature, and prod-
ucts dealt in, offering deceptive inducements to purchase, entering
into contracts with neither intent nor ability to carry out same, mak-
ing and misrepresenting shipments, not conforming to contracts, and
declining to make restitution of moneys to which not entitled, and to
observe contractual undertaking when called upon so to do; in viola-
tion of the provisions of section 5 of said first named act, prohibiting
the use of unfair methods of competition in interstate commerce, as
extended by section 4 of said last named act.

Respondents are composed of six corporations organized under
the laws of the State of New York, namely the Robert M. Lease
Co., Inc., Lease Bros. Motor Co., Inc., Acoma Motors Co., Inc., Lease
Motors Co., Inc., Lease Motors Export Sales Corporation, and
Panther Motor Co., Inc.; of the Exporters and Importers Associa-
tion of the World, the trade name employed by respondent John P.
Agnew; and of the four following individuals, namely, Robert M.
Lease, Irving Lease, Albert Lease, and John P. Agnew.

The aforesaid corporations constitute a series formed by respond-
ent Leases, for “the ostensible purpose of manufacturing and sell-
ing new Ford and other motor trucks and automobiles in foreign
commerce in competition with other persons, partnerships and cor-
porations engaged in making and selling, either or both, motor trucks
and automobiles in foreign commerce,” but with the real purpose of
assembling and putting together “trucks and automobiles, many of
whose parts were old, rusty, used and second-hand, and to sell
these trucks or automobiles so put together in foreign commerce in
competition with other persons, partnerships and corporations en-
gaged in making and selling, either or both, motor trucks in foreign
commerce,” and with the intent, as charged, of misleading, deceiv-
ing and cheating purchasers in foreign countries.

Respondents Robert M., Irving, and Albert Lease were the presi-
dent and treasurer, the vice president, and the secretary, of all of
the respondent corporations, excepting the Lease Motors Co., Inc.,
of which, however, respondent Robert M. Lease was president and
treasurer, and said respondent Leases and respondent Agnew at all
the times mentioned in the complaint were, in each case, either “ an
ofticer or director or a stockholder or person controlling or directing
power in some position connected with one or more of the above-
mentioned corporations and association, and during the times men-
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tioned in this complaint, took a principal and responsible part in
some or all of the acts hereinafter complained about in this com-
plaint.”

Respondent corporation Robert M. Lease Co., Inc., organized in
1918, was succeeded by respondent Lease Bros. Motor Co., Inc. Re-
spondent Acoma Motors, Inc., is a subsidiary to said last-named
corporation, with its business confined principally to acting as said
corporation’s sales agent or sales organization, and engaged in inter-
state and foreign commerce in competition with others similarly
engaged, in the sale of the trucks and chassis herein concerned. Re-
spondent Lease Motors Co., Inc., was organized to manufacture and
sell motor trucks for the export trade. Respondent Lease Motors
Export Sales Corporation had for its purpose the handling of the
export business of the company last named, and respondent Panther
Motor Co., Inc., was organized to engage generally in the manu-
facture and/or sale and distribution of automobiles, motor trucks
and parts therefor, and goods and merchandise pertaining thereto.
All of the corporations just named, with the exception of the last,
have their office and principal place of business at 459 Vernon Ave-
nue, Long Island City, Long Island, N. Y. Said last-named corpora-
tion has its principal office and place of business in the city, county,
and State of New York.

Respondent Agnew does business, as above set forth, under the
name of Exporters and Importers Association of the World, with
office and principal place of business in New York City.

Respondents, as charged, conducting their said business in direct
and active competition with others engaged in similar businesses in
foreign trade, as a part of their plan and purpose to mislead, deceive
and cheat customers and prospective customers falsely represented
themselves through trade journals and otherwise, as manufacturers,
vendors and distributors of new motor trucks and automobiles; there-
by induced concerns and their brokers and agents in this and foreign
countries to purchase and contract to purchase from them new Ford
and new other motor trucks and automobiles complete with standard
factory equipment and with right-hand drive,? respondents agreeing

2 Ag to this, the complaint alleges “ That, at all the times mentioned in this com-
Dlaint, and for a considerable number of years immediately preceding, & general and
well-known custom and law of the road throughout the British Empire, Continental
Europe, India and those other parts of the world, to which the respondents made ship-
ments of trucks, required and demanded that all motor trucks, operated on the publie
highways In said foreign countrles, ba equipped with a right-hand and not a left-hand
drive. .

* That at all of said times this sald custom and this sald law of the road was notorious
and well defined and one generally conformed to, and observed by all of those engaged
in this country in the business of manufacturing for, and selling motor trucks to pur-
chasers and customers in sald foreign countries™.
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to deliver such vehlcles, equipped as above set forth; and held them-
selves out to the foreign market, well knowing they would be unable
to execute such agreements and contracts, and with no intent to fulfill
their obligations according to the spirit and tenor thereof, as able
and willing to furnish said market “ with new Ford trucks and new
Ford automobiles and other new trucks and automobiles modeled and
built wpon the Ford model complete with standard factory equip-
ment and with right-hand drive, which they well knew they could not
secure and, with the intent and purpose by such methods to defraud
prospective purchasers and customers in foreign countries, they so-
licited customers and purchasers for new Ford trucks and new Ford
automobiles, and new trucks and automobiles modeled upon the Ford
model, representing and agreeing that they and all others would be
new Ford or other trucks with new and standard factory equipment,
with right-hand drive and in every respect fully adapted for use in
the British Empire, in Continental Europe, in India, and other
foreign countries.”

Respondents’ practice was, as alleged, in each and every case, to
ship and tender for delivery to the aforesaid purchasers and custom-
ers in pretended and falsely claimed fulfillment of said agreements
and contracts “ motor trucks that were not new Ford or other new
motor trucks, many of whose parts were not new but were old, used,
rusted and second-hand parts, and motor trucks which were not
complete with standard factory equipment but, on the contrary, had
many of their parts missing, and motor trucks that did not have
a right-hand drive and were not adapted for use in the Dritish
Empire, in Continental Europe, in India and in other foreign
countries, all of which matters and things were well known to the
said respondents before delivery”.

Respondent, as charged, in further pursuance of their aforesaid
plan and purpose, made it a part of the contracts and agreements
that the purchase price must be paid to them upon the production
and surrender to the banking representatives of the foreign pur-
chasers and customers, of the ocean bills of lading and other usual
accompanying documents covering respondents’ shipment in pre-
tended fulfillment of the agrcements and contracts with the pur-
chasers and customers, and, in order to deceive, mislead and cheat
such customers and prospective customers afforded no opportunity
to examine and inspect shipments and goods involved to determine
whether they conformed to terms of sale and shipping documents—
an inspection provided for by many, if not all of the contracts,
before the motor trucks were placed on board ship—other than the
opportunity offered to inspect the products and articles “after
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their enclosure in packages, crates and boxes and after their delivery
upon the dock in said packages, crates and boxes preparatory to and
immediately before the sailing of the ocean vessels to said foreign
countries. That the said respondents, in some instances and as a
part of their plan and purpose to mislead, deceive and cheat the
said purchasers and customers, persuaded the said purchasers or
their brokers to waive opportunity for said inspection ”.

The purchasers and customers concerned, as alleged, relied upon
the representations and contracts involved providing for the sale
and delivery by respondents to them of new Ford or new other motor
trucks with standard factory equipment complete in every respect
and with right-hand drive, and, in accordance with the conditions
of their contracts, duly paid to respondents, prior to the receipt of
said trucks, “ many thousands of dollars as and for the agreed pur-
chase prices under the contracts above mentioned and referred to;
no part of which payments was ever returned by any of said respond-
ents though often requested by purchasers so to do”, and although
the persons and concerns involved, “ immediately upon discovery of
the fact that the motor trucks so tendered for delivery by the said
respondents were not new IFord or new other motor trucks, and
that many of their parts were not new but were, on the contrary,
old, used, second-hand and rusted parts, and that they were not
trucks equipped ‘with complete standard factory equipment and did
not have a right-hand drive, notified the said respondents and de-
manded that the missing parts be furnished and that the said
respondents comply in every respect with the terms, covenants and
conditions of the said contracts, and that thereupon the respond-
ents promised and agreed to furnish the missing parts immediately
and to make the said trucks above mentioned and referred to, com-
plete and in accordance with the said contracts entered into, and
that though all due demand has been made, the respondents herein
failed, neglected and refused, and still fail, neglect and refuse, to
obtain and ship and furnish to the said purchasers the said missing
parts above mentioned, and have otherwise failed, neglected and
refused to carry out, fulfill and perform the contracts entered into
by the said respondents and the said purchasers ”.

As a result of respondents’ failure and refusal to carry out their
contracts herein concerned with purchasers and customers, the latter
were unable to carry out contracts entered into by them with others,
based upon the belief that respondents would carry out their (re-
spondents’) contracts and agreements with the purchasers and cus-
tomers herein, and were sued on their, said purchasers’ and customers’,
contracts with others, by the parties with whom they had contracted,
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and had judgments in large amounts entered against them through
no fault of their own.

Respondents further, as charged, in at least one instance received
“from a foreign purchaser a remittance in excess of the purchase
price specified in the agreements and in addition to a failure to
furnish and supply the goods named in the said contract, actually
failed and refused to comply with repeated demands from the said
foreign purchaser to refund to said foreign purchaser the said excess,
but on the contrary retained and converted the same to their own
use. And in another instance the said respondents received, on
account of an order for goods from a foreign purchaser, the purchase
price of said goods and failed, neglected and refused to furnish or
supply said goods for the pretended reason that the entire purchase
price had not been transmitted to the said respondents and neglected
and refused to refund to said foreign purchaser the said purchase
price or any part thereof, and still neglect and refuse so to do”.

According to the complaint “such practices of the respondents,
herein set forth, brought and have a tendency to bring, American
trade into disrepute with the general buying public in the British
Empire, in Continental Europe, India, and other foreign parts of
the world. The general buying public in those countries are much
more conservative in the matter of becoming customers of manu-
facturers than the general buying public in the United States. When
the general buying public in the British Empire or in Continental
Europe, or in said other foreign parts of the world, are deceived,
either as to the quality, quantity or prices of the goods ordered or
as to the services agreed upon in respect to said goods, the said
general foreign buying public are not willing to overlook the said
deception and to continue trading. That the failures on the part
of manufacturers and exporters to carry out their contracts in re-
spect to sales of goods to purchasers in the British Empire, or in
Continental Europe, India or in other foreign parts of the world,
affect generally and adversely the fair reputation and good-will
enjoyed by those other manufacturers and exporters in the United
States whose goods, prices and service conform to their agreements
with their foreign customers.

That such deceptions and failures hinder, obstruct and prevent
honest manufacturers and exporters in the United States engaged
in foreign commerce from securing and retaining the same. For
generations the general buying public in the British Empire and Con-
tinental Europe, India, and other foreign countries, have made a
practice of buying raw materials and fabricated articles from manu-
facturers and exporters located elsewhere than in the United States.
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It is the habit and character of the general buying public in Con-
tinental Europe, in India, and especially in the British Empire to
be extremely conservative and loath to change their usual and estab-
lished sources of supply. During the past few years, and especially
since the year 1914, and because of the late world war, it became im-
possible for these usual sources to supply raw materials and fabricated
articles to the general buying public in the British Empire, in Con-
tinental Europe, in India and other foreign parts of the world.
Thereupon and by reason thereof the said general buying public
sought manufacturers and exporters in the United States as new and
additional sources of supply. Previous to this time manufacturers
and exporters in the United States had long and with but limited
success sought purchasers of their goods in said foreign countries.
The acts and the practices and conduct of the respondents had and
do now have the tendency and capacity to bring other and honest
manufacturers and exporters in the United States into bad repute
with the general buying public in the British Empire, in Continental
Europe, in India, and in other foreign countries and caused and
causes said purchasing public to reduce its use of sources of supply
in the United States for raw materials and fabricated articles.

“That the methods employed by the respondents in the conduct
of their business in export trade as hereinbefore set forth have the
capacity and the tendency to injure and damage and have injured
and damaged, generally, the reputation and the business of persons,
firms and corporations of the United States lawfully competing with
the respondents in export trade and have the capacity and tendency
to bring and have brought the business of competitors of respondents
into disrepute with purchasers in said foreign countries, and the
acts, methods and practices of the respondents herein set out consti-
tute unfair methods of competition in export trade, and are unfair
to all manufacturers and exporters in the United States in that they
tend to bring into disrepute among foreigners the business of said
manufacturers and exporters in the United States.”

Respondents, further, as charged, in the case of respondent
Robert M. Lease and the Lease Bros. Motor Co., induced a certain
concern, namely, the Gray-Andrews Corporation, a New York cor-
poration, to enter into a contract with said Lease Co. for the purchase
by said corporation of a large number of automobile chassis, through
false statements and representations as to said Lease Co.’s ability
to construct, complete and deliver the same, and false statements as
to its ownership of the building in which its officers were located,
and as to a contract entered into by it for the purchase of a certain
factory building, payment of a substantial deposit thereon and other
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steps taken and contracts made by it incident to the manufacture and
delivery of products involved in the contract with the said Gray-
Andrews Corporation; with the result that said last named cor-
poration paid to said Lease Co. many thousands of dollars as called
for by the contract in question, none of which money following the
recision of the contract by the Gray-Andrews Co. on account of
respondents’ fraud and deceit and knowing false representations and
statements and notwithstanding said Gray-Andrews Corporation’s
failure to receive any money or anything of value from said respond-
ents, has been repaid to such corporation by said respondents who
have refused said corporation’s demand for the repayment of the
money ; said transactions being set forth in the complaint as follows:

PAR. 26. That the Gray-Andrews Corporation is a corporation organized and
existing under and by virtue of the laws of the State of New York.

PAR. 27. That at all the times hereinafter mentloned the respondent, Robert
M. Lease, was the presldent of the varlous respondent corporations mentioned
above, that he owned a considerable portion or amount of capital stock of each,
that he controlled the business and management thereof, that he had personal
charge in their behalf of the negotiations herein set forth, that in many in-
stances he personally made the false and fraudulent representations herein set
forth, and executed contracts hereln involved, and as president of the said
various corporations mentloned above.

I’Ar. 28, That prior to the 13th day of April, 1920, the said Gray-Andrews
Corporation was negotinting with the respondent corporation, to wit, Lease
Bros. Motor Co., Inc, through its sald president, the respondent Robert M. Lease,
for the purchase by the said Gray-Andrews Corporation from the respondent
corporation, Lease Bros. Motor Co, Inc, of a large number of automobile
chassis and for the making of a written contract between the Gray-Andrews
Corporation and the saild respondent, Lease Bros. Motor Co,, Inc, with respect
thereto; that the said respoudent, Robert M. Lease, well knew that the said
Gray-Andrews Corporation’s purpose in entering into the sald written contract
was the desire to use the saild automobile chassls for the purpose of foreign
sale and shipment In forelgn trade.

Pag. 29. That in the course of sald negotlations the said respondents, Robert
M. Lease and Lease Bros. Motor Co., Inc, in order to convince the sald Gray-
Andrews Corporation of the said respondents' Robert M. Lease and Lease Bros.
Motor Co., Inc., abillty to construct, complete and deliver the automoblle chassis,
and of the said Lease Dros. Motor Co.'s, Inc., manufacturing and financial ability
to perform the sald intended contract, so far as the same was to be performed
by it, and in order to Induce the plaintiff to continue the said negotiations
and to enter into said contract, stated and represented to the Gray-Andrews
Corporation that sald respondent corporation, Lease Bros. Motor Co., Inec., was
the owner of the building where its officers were then located; that it had
entered into a contract to purchase a factory building in Long Island City,
with a floor spuce of approximately 200,000 square feet; that it had made a
substantial deposit or down payment in cash on account of the purchuse price
named In sald contract; that it had purchased suitable machinery for its
factory; that It had purchased a foundry in the Stute of New York to be used
for the purpose of casting cylinder blocks; that it had entered Into contracts
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with various manufacturers by which contracts said manufacturers had agreed
to manufacture and deliver to it, sald respondent, Lease Bros. Motor Co., Inc,,
the various parts necessary for the construction and completion of the auto-
11obile chassis, concerning which the sald Gray-Andrews Corporation and the
sald respondent, Lease Bros. Motor Co,, Inc., were then negotiating; and that
it, the said Lease Bros, Motor Co., Inc.,, would be able in every respect to
construct, complete and dellver to the sald Gray-Andrews Corporation the said
automoblle chassls, and perform its part of the said proposed contract, and that
it would perform the same in good faith.

Par. 30. That the said Gray-Andrews Corporation belleving sald representa-
tions 8o made by the respondents, Robert M. Lease and Lease Bros, Motor Co.,
Inc, to be true and relying solely and wholly thereon, concluded the said
negotiations, agreed upon the form of the said contract, and, when and as soon
as the same was reduced to writing, executed said contract in duplicate to-
gether with the said respondent corporation, Lease Bros. Motor Co., Inc., acting
by its sald prestdent, the respondent Robert M. Lease.

Par. 31. That a true copy of sald contract i3 hereto annexed and marked
Exhibit “A"” and made a part hereof.?

Pagr. 32, That on or about the 8th day of April, 1920, the sald Gray-Andrews
Corporation, believing said representations to be true and relying wholly and
solely thereon, pald to the respondent corporation, the said Lease Bros. Motor
Co., Inc., the sum of $5,000 as part of the consideration agreed to be paild by
the said Gray-Andrews Corporation to the said respondent Lease Bros. Motor
Co., Inc,, and on or about the 16th day of April, 19820, the sald Gray-Andrews
Corporation, still believing sald representations to be true and relying whelly
and solely thereon, pald to the sald respondent, Lease Bros., Motor Co., Inc,
the further sum of $20,000 in accord with the provisions of the sald contract.

PAr. 33. That the said Gray-Andrews Corporation was induced to enter into
the sald contract and to pay the sald sum of $25,000 solely and wholly by the
said representations of the sald respondents Robert M. Lease and Lease Bros.
Motor Co., Ine, belleving them and each of them to be true as aforesaid.

PAR. 34. That at the time the said representations were made by the sald
respondents, Robert M. Lease and Lease Bros. Motor Co., Inc,, the same were,
and each of them was, wholly false and untrue, as the said respondents well
knew, in that the sald respondent Lease Bros. Motor Co., Inc, was not the
owner of the said building; that it had not entered into a contract to purchase
a factory as stated, that it had not made any down payment or deposit on
account of the purchase price of the factory, that it had not purchased a
foundry in New York State to be used in casting cylinder blocks, that it had
not entered into contracts for delivery to it of the varlous parts necessary for
the construction and completion of sald automoblle chassis; that it was not
able in any respect to construct, complete and deliver sald automoblle chassis;
that it was not able to perform its parts of the said contract; and that it did
not at any time intend to perform the said contract.

Par. 35. That the sald representations and each of them were known by the
sald respondent, Robert M. Lease, and the said respondent, Lease Bros, Motor
Co., Inc, to be false and untrue and the sald representations and each of them
were made by the said respondents, Robert M. Lease and Lease Dros. Motor
Co., Inc., for the purpose of defrauding and deceiving the said Gray-Andrews
Corporation and Inducing the sald Gray-Andrews Corporation to enter into
sald contract and to pay the said sums of $5,000 and $20,000.

8 Not published.
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Par, 86. That the sald Gray-Andrews Corporation has not received any
money, property, or thing of value from the said respondents, Robert M. Lease
and Lease Bros. Motor Co., Inc., or either of them, on account of or arising out
of suid contract.

Par. 37. That the saild Gray-Andrews Corporation has heretofore and on
account of said fraud and deceit of the respondents, Robert M. Lease and
Lease Bros. Motor Co., Inc., rescinded the sald contract and notified said re-
spondents, Robert M., Lease and Lease Bros, Motor Co., Inc., of such rescission,
and has demanded that the sald respondents, Robert M. Lease and Lease Bros.
Motor Co., Inc, repay to the sald Gray-Andrews Corporation the said sum of
$25,000 but the said respondents, Robeit M. Lease and Lease Bros. Motor Co.,
Inc., and each of them has ever refused and still refuses to pay to the said
Gray-Andrews Corporation the sald sum of $25,000 or any part thereof.

PAR. 38, That the sald sum of $25,000 is now due and owing by the sald
respondents, Robert M. Lease and Lease Bros. Motor Co., Inc, to the Gray-
Andrews Corporation, together with interest on $5,000 thereof from April 8,
1920, and on $20,000 thereof from April 16, 1920, and no part thereof has been

paid.

All of the acts charged against the respondents, as alleged, “ are
such acts as are not only injurious to the private parties directly
concerned thereby, but are such acts as are calculated to bring, and
do bring, discredit, dishonor and loss of business to all American
manufacturers and business concerns seeking foreign trade, and
causing those foreigners who, were it not for such acts, might pur-
chase goods from American business concerns, to purchase those
goods from business concerns in other and foreign countries, and
this at a time above all others when foreign markets are ready and
willing to buy from American manufacturers and business con-
cerns,” and said acts and things “ done by respondents, and by each
of them, are all to the prejudice of the public and respondents’
competitors, and the competitors of each respondent, and constitute
unfair methods of competition in commerce in violation of section 5
of an act of Congress entitled ‘An act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes,’
approved September 26, 1914.”

Upon the foregoing complaint, the Commission made the following

Rerort, FinpINGs a8 To TiiE FActs, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, as extended by an act of Congress approved April
10, 1918, the TFederal Trade Commission issued and served a com-
plaint upon respondents herein charging them with unfair mcthods
of competition in export trade in violation of the provisions of
sald acts.

The defeudants, John P. Agnew and Exporters & Importers As-
sociation of the World, having entered their appearances by their
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attorney and having duly filed their answer and the remaining de-
fendants, to wit: Robert M. Lease Co., Inc., Lease Bros. Motor Co.,
Inc., Acoma Motors Co., Inc., Lease Motors Export Sales Corpora-
tion, Panther Motor Co., Inc., Robert M. Lease, Irving Lease, and
Albert Lease, not having answered but being in default, hearings
were held before an examiner of the Commission theretofore duly
appointed, and counsel for the Commission offered evidence in sup-
port of said charges-of the complaint, which evidence is recorded,
duly certified and transmitted to the Commission, including exhibits,
and none of the respondents offered any evidence in their defense,
but respondents Join P. Agnew and Exporters & Importers Asso-
ciation of the World were present by counsel and cross-examined
witnesses testifying for the Commission, and at the close of such
testimony stated in open court before the examiner that there would
be no testimony introduced on behalf of said respondents but that
they would rest their case entirely on the evidence brought out by
the Government, and respondent Robert M. Lease was present in
person at certain of the hearings and cross-examined certain wit-
nesses. Thereupon this proceeding came on for decision on the
record, briefs for the Commission and exceptions of respondents
John P. Agnew and Exporters & Importers Association of the World
to the trial examiner’s report upon the facts, and the Commission
being fully advised in the premises, now makes its findings as to the
facts and its conclusion drawn therefrom:

FINDINGS AS TO TIIE FACTS

Paracrarm 1. Respondents, Robert M. Lease Co., Inc., Lease Bros.
Motor Co., Inc., Acoma Motors Co., Inc., and Lease Motors Co., Inc.,
were at all times covered by this proceeding corporation organized
and existing under the laws of the State of New York, with the
office and principal place of business of each at 459 Vernon Avenue,
Long Island City, Long Island, N. Y.; that the principal business
of each was the manufacture sale and shipment in interstate and
foreign cominerce of automobiles, trucks, chassis, and auto parts in
competition with other concerns similarly engaged. That respondent
Robert M. Lease was the president of each of said four corporations
and also the treasurer of the first named three, that respondent Irving
Lease was the vice president of the first named three and secre-
tary of the last named, that respondent Albert Lease was secretary
of the three first-named corporations. That the acts and policies
of all of sajd corporations were actively directed and controlled
by said respondent Robert M. Lease, Irving Lease, and Albert Lease
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and each of them took a substantial and responsible part in the acts
and practices described in paragraphs 2 to 5 hereof.

Par. 2. That induced by, and relying upon, circulars and adver-
tisements issued and published by respondents, Robert M. Lease,
Inc., Lease Bros. Motor Co., Inc., Acoma Motors Co., Inc., Lease
Motor Co., Inc., Robert M. Lease, Irving Lease, and Albert Lease,
and other representations of fact made both in writing and orally
by said respondents, by which said respondents held themselves out
as willing and able to furnish promptly according to their said
promises, representations and undertakings made in pursuance there-
with, new Ford and other trucks and chassis in quantities as desired
and fully equipped with standard parts and with right drive, for
export trade, certain persons, partnerships and corporations during
the year 1920 and thereafter located as follows: Two in England, one
in Ireland, one in Norway, one in Sweden, one in Holland, one in
Spain, one in Santo Domingo, four in India, one in Philippine
Islands, so induced and so relying, placed orders with said respond-
ents and said respondents agreed to sell and undertook to ship to
said purchasers in said countries certain new Ford and other auto-
mobiles and motor trucks, chassis, and automobile parts, which ma-
chines or chassis were to be complete with standard new factory
equipment and right hand drive. Instead of fulfilling their said
promises, undertakings, and agreements, said respondents know-
ingly and willfully disregarded their representations, promises, un-
dertakings, and agreements and shipped to said purchasers and
places during the years of 1920 and 1921 on said purchases so made,
machines and parts that were neither new, complete nor equipped
as desired and required, but which were as to each of said pur-
chases, either incomplete machines or used or salvaged war equip-
ment machines, old and rusty, some rebuilt, others not fully equipped
with standard parts nor equipped with right-hand drive. All of
the shipments so made were deficient in one or more of the respects
above enumerated and were not complete new machines equipped
and suited for the purposes for which they were so purchased.

Par. 8. Said respondents, in utter disregard of their ability to
furnish machines and chassis in the time and quantities as ordered,
knowingly and willfully accepted orders and payments on automo-
biles, trucks and a large number of chassis and failed to deliver the
same either in the time as promised and undertaken and as required
by the purchaser, or to deliver the same at all in the quantities
ordered.

Par. 4. By said respondents’ method of handling the billing and
payment and delivery to steamship companies and loading, their
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purchasers in export of said machines were deprived of inspection
before shipment and forced to pay entirely in reliance upon respond-
ents’ said false representations and promises as to the character and
completeness of the articles shipped.

Par. 5. Although repeatedly promising so to do and at times
asserting that they had done so, said respondents failed to ship
missing machines and parts, or parts to replace the nonstandard and
nondesired parts, or to replace with machines as ordered and prom-
ised, the ones not in accordance with such promise and undertaking
or to make satisfactory adjustment for their delinquencies.

Par. 6. The record does not disclose that the respondents Panther
Motor Co., Inc., or the Lease Motor Sales Corporation had any
part in said transactions.

Par. 7. The exceptions of respondents John P. Agnew and Ex-
porters & Importers Association of the World to the trial exam-
iner’s report are well taken,

CONCLUSION

The acts and practices of respondents, Robert M. Lease, Inc.,
Lease Bros, Motor Co., Inc., Acoma Motor Co., Inc., Lease Motor
Co., Inc., Robert M. Lease, Irving Lease and Albert Lease, as above
set forth in paragraphs 2 to 5, inclusive, of the foregoing findings
of facts, in the circumstances therein set forth are to the injury and
prejudice of the public, and to respondents’ competitors engaged in
export trade and said acts and practices are calculated to and do
bring discredit, dishonor, and loss of business to all American manu-
facturers and business concerns engaged in and/or seeking to en-
gage in export trade, and said acts and practices of each of said
respondents constitute unfair methods of competition in violation
of section b of the act of Congress entitled “An act to create a Fed-
eral Trade Commission, to define its powers and duties, and for
other purposes,” approved September 26, 1914, and of said act as
extended by the provisions of an act of Congress entitled “An act to
promote export trade and for other purposes,” approved April 10,
1918,

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon complaint of the Commission, the answer of respondents
John P. Agnew and Exporters & Importers Association of the
World (the other respondents being in default), oral testimony and
documentary exhibits, the trial examiner’s report upon the facts, the
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exception of counsel thereto, and upon briefs submitted by counsel for
the Commission, none having been tendered by counsel for any of
the respondents, and the Commission having made its findings as to
the facts and having entered its order of dismissal as to certain
respondents, and having reached its conclusion that the remaining
respondents have violated the provisions of section 5 of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes,” as extended by an act of Congress approved April
10, 1918, entltled “An act to promote export trade, and for other
purposes,”

Now, therefore, be it ordered, That respondents Robert M. Lease,
Irving Lease, Albert Lease, Robert M. Lease Co., Inc., Lease Bros.
Motor Co., Inc., Acoma Motors Co., Inc., and Lease Motors Co., Inc.,
and their agents, representatives, and employees cease and desist
directly or indirectly from pursuing or continuing the unfair methods
of competition in export trade for the purpose or with the effect
directly or indirectly of injuring the public and competitors, and
bringing into disrepute the export trade of the United States in the
course of trade in automobiles, trucks, and auto parts, by the follow-
ing methods, or any one or more thereof, to wit:

1. From in any manner either by circular, advertisement, or other
publication, or other representation, oral or written, representing
themselves as willing and able, or promising or undertaking to
furnish in and for export trade, automobiles, motor trucks, or chassis
in quantities greater than they can furnish in the time and manner
called for by their promises and undertakings; and from so repre-
genting themselves as willing and able to furnish, or promising or
undertaking to furnish in export trade, automobiles, motor trucks,
or chassis, as and for new and complete and fully equipped machines
with standard parts, when and if in fact respondents are not properly
equipped or do not intend to furnish such machines or parts in exact
accordance with their representations and undertakings including
the time, quantity and character of articles,

2. From demanding or exacting payments in advance of receipt,
or opportunity for full inspection by purchasers of the articles fur-
nished, or from in any manner so conducting their said export trade
as to cause such payments to be made without opportumty for inspec-
t1on, when and if the said articles so furnished in export trade are
not in exact accordance with the representations and undertakings
of respondents, including time, and quantity and character of articles.
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3. From by any device, means, or method similar to those herein-
before set out so to conduct their export trade as to tend to prejudice
the public and competitors and others engaged in the American
export trade,

1t is further ordered, That the respondents against whom this
order is directed shall within 60 days after the service upon them of a
copy of this order file with the Commission a report in writing
setting forth in detail the manner and form in which they have
complied with the order to cease and desist hereinbefore set forth,

ORDER OF DISMISSAL AS TO CERTAIN RESPONDENTS

This proceeding having come on for final hearing before the
Federal Trade Commission, and it appearing:

1. That as to the respondents Panther Motor Co., Inc., and Lease
Motor Iixport Sales Corporation, there is no evidence that either of
said concerns took part in any of the transactions complained of,
and,

2. That as to respondents, John P. Agnew and Exporters & Impor-
ters Association of the World, there is no evidence suflicient to sustain
the charges of the complaint,

It is hereby ordered, That the complaint be dismissed as to the
respondents Panther Motor Co., Inc., and Lease Motor Export Sales
Corporation, John P. Agnew, and Exporters & Importers Associa-
tion of the World.
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Ix TaE MarTER OF

MORRIS STEINBERG, AN INDIVIDUAL DOING BUSINESS
UNDER THE NAME AND STYLE OF MARVEL DRESS
COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND 'ORDER IN REGARD TO ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1466. Complaint, June 13, 1927—Dectsion, Mar. 17, 1928

Where an individual engaged in the sale of women's dresses direct to the con-
sumer; in advertising the same in newspapers and periodicals of natlonal
circulation, applied the words " wool embroidered serge dress rayon silk
trimmed ” to a dress composed entirely of cotton, with cotton and rayon
trimming, and the words “wool embroldered serge dress”, “silk hand-
embroidered wool finish serge dress”, * silk embroidered pongee”, “ pongee
dress, silk hemstitched” and *silk lustre pongee dress”, to all-cotton
garments containing neither wool nor silk; with the capacity and tendency
to mislead and decelve a substantial part of the purchasing public into
believing sald dresses to be composed of wool or of silk and to induce the
purchase thereof in such belief, and with the effect of diverting business
from and otherwise Injuring and prejudicing competitors dealing in dresses
of pongee fabric embroldered with silk material, and in those composed
of wool fabric, and truthfully deseribing and representing the same:

Held, That such false and misleading advertising, under the circumstances set
forth, constituted an unfair method of competition.

Mr, Williom A. Sweet for the Commission.
SyNorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged at Philadelphia in the sale direct
to consumer purchasers in States other than Pennsylvania, of women’s
dresses upon orders solicited through advertisements and received
through the mails, with advertising falsely or misleadingly, in vio-
lation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce,

Respondent, as charged, in his aforesaid advertisements in news-
papers and periodicals of general circulation throughout the United
States or in certain sections thereof, described and represented
dresses composed of cotton cloth and containing no silk whatsoever
as “ Genuine silk lustre pongee dress trimmed with silk embroidery ”
and “Silk embroidered pongee”; dresses composed almost entirely
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of cotton fabric and containing no wool whatsoever as “ Beautiful
new wool finish checked serge dress, $1.98, latest smartest, fall style—
a splendid wool finish fabric ”; and dresses composed of an inferior
grade of cotton cloth, and with no silk material whatsoever, as
“Amazing offer—beautiful heavy cloth dress suitable for winter
wear, trimmed with silk embroidery, $1.49; value, $3.50 ”.

The aforesaid descriptions and representations, as alleged, “are
false and misleading and are calculated to and do deceive the pur-
chasing public into the belief that such dresses are composed either
wholly or in part of silk, or of wool, in the case of the first two, and,
in the case of the last, are composed “ of a heavy fabric suitable for
winter wear and trimmed with embroidery composed of silk?”, and
said acts and practices tend to and do divert business from and other-
wise injure and prejudice respondent’s competitors among whom
there are those who sell and transport in commerce women’s dresses
composed of pongee fabric embroidered with silk material, or of wool
fabric, or of heavy cloth suitable for winter wear, who truthfully
describe and represent the same; all to the prejudice of the public
and such competitors,

Upon the foregoing complaint, the Commission made the following

Rerorr, FINpINGS A8 TO THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served its complaint upon the respondent, Morris Steinberg,
charging him with the use of unfair methods of competition in inter-
state commerce, in violation of the provisions of section 5 of said act.

Hearings were had in the course of which testimony and evidence
were received in support of the charges in the complaint and in oppo-
sition thereto. The trial examiner filed his report upon the facts to
which respondent filed exceptions. Counsel for the Commission filed
his brief. No brief was filed by the respondent and the time for
filing respondent’s brief expired November 26, 1927.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record, and being fully advised in
the premises, makes this its findings as to the facts and its conclusion
drawn therefrom:

1 As regards the use of the word * pongee ”, the complaint alleges that sald word “ used
in sald advertisements signifies to and is understood by a substantinl part of the purchas-
ing public as a fabric composed entirely of sllk, and the use by respondent of such word
ag aforesaid has the capacity and tendency to and does mislead and decelve the purchasing
public into the bellef that the paid cotton dresses are composed of a sllk fabric and to
induce them to purchase the same in that belief™.
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Paracrarm 1. Respondent is an individual doing business under the
name and style of Marvel Dress Co., with his principal office and
place of business in the city of Philadelphia in the State of Penn-
sylvania. For a period of two years, prior to June 13, 1927, he was
engaged in the business of selling direct to the consumer, women’s
dresses upon orders solicited through advertisements inserted by him
in newspapers and periodicals of national circulation, and received
from such consumers through the United States mails in response to
such advertisements. The dresses thus sold by pespondent were
shipped by him from his place of business in the city of Philadelphia
in the State of Pennsylvania into and through other States of the
United States to the purchasers thereof located in States other than
the State of Pennsylvania. In the course and conduct of this busi-
ness respondent was in competition with other individuals, partner-
ships, and corporations also engaged in the sale and transportation,
in interstate commerce, of women’s dresses.

Par. 2. In the advertising matter used by respondent in connection
with the sale of certain of his said women’s dresses, respondent repre-
sented and described said dresses, respectively, in the following
language:

Eatraordinary sale wool embroidered serge dress with Charlecston flare skirt,
rayon 8ilk trimmed. Only $1.49

Wool embroidered serge dress $1.49
Wool embroldered serge dress .98
Silk erabroldered pongee dress 1.39
Silk hand embroldered wool finish serge dress 1.49
Silk embroldered pongee dress .88
Pongee dress, silk hemstitched 1.19
81k lustre pongee dress .09

The dress described above as “ wool embroidered serge dress rayon
silk trimmed,” contained no wool, either in the embroidery or in the
dress, and contained no silk in the trimming, the dress itself being
all cotton, the embroidery being all cotton, the trimming being cotton
and rayon.

The dress described as “ wool embroidered serge dress ” contained
no wool whatever, either in the embroidery or in the dress, but was
composed entirely of cotton.

The dress described as “silk hand-embroidered wool finish serge
dress ” contained no silk and no wool, but was composed entirely of
cotton.
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The dresses described as “silk embroidered pongee,” “ pongee dress,
silk hemstitched,” “silk lustre pongee dress” contained no silk, but
were composed entirely of cotton,

The word “serge ” signifies and means and is generally understood
by the public to signify and mean a fabric or material composed of
wool unless it is essentially and clearly modified, as by the use of the
term “cotton serge.” The word “pongee” signifies and means and
is generally understood by the public to signify and mean a fabric
derived from the product of the cocoon of the silkworm.

Par. 3. There are among the competitors of respondent referred to
in paragraph 1 hereof those who sell and transport in commerce
women’s dresses composed of pongee fabric embroidered with silk
material, and also of wool fabric, who truthfully describe and repre-
sent the same. The above acts and practices of respondent tend to
and do divert business from and otherwise injure and prejudice said
competitors,

Par. 4. The use of the words “serge” and “ pongee,” respectively,
in the advertising matter used by respondent to represent and describe
the dresses referred to in paragraph 2 hereof is false and misleading
and has the capacity and tendency to mislead and deceive a substan-
tial part of the purchasing public into the belief that said dresses are
composed of wool or of silk, respectively, and to induce purchasers
to purchase the same in that belief,

CONCLUSION

Practices of the respondent under the conditions and circumstances
described in the foregoing findings are to the injury and prejudice of
the public and respondent’s competitors, and are unfair methods of
competition in commerce, and constitute a violation of the act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of the re-
spondent, the testimony and evidence, and the brief of counsel for
the Commission, the respondent having filed no brief, and the Com-
mission having made its report stating its findings as to the facts
and its conclusion based thereon that the respondent, Morris Stein-
berg, has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
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It is mow ordered, That the respondent, Morris Steinberg, his
agents, employees, and successors, cease and desist, in connection with
the sale or offering for sale of women’s dresses, in interstate com-
merce, from—

(2) Using the word “serge” to represent and describe dresses
which are composed of a material or materials other than wool.

(3) Using the word “wool ”, alone or in combination with any
other word or words, to represent and describe dresses which are
composed of a material or materials other than wool, unless, when
such dresses are composed in part of a wool material, the word
“ wool ” is accompanied by & word or words, equally conspicuous with
it in characters or type, clearly indicating that said dresses are com-
posed in part of a material or materials other than wool.

(¢) Using the word “pongee” to represent and describe dresses
which are composed of a material or materials other than silk, the
product of the cocoon of the silkworm.

(@) Using the word “silk ”, alone or in combination with any other
word or words, to represent and describe dresses which are composed
of a material or materials other than silk, the product of the cocoon
of the silkworm, unless, when said dresses are composed in part of
silk the word *silk” is accompanied by a word or words, equally
conspicnous with it in characters or type, clearly indicating that said
dresses are composed in part of a material or materials other than
silk.

It is further ordered, That respondent shall file with the Federal
Trade Commission, within 60 days after the service of this order
upon him, a report in writing setting forth in detail the manner and
form in which he has complied with the order to cease and desist
herein set forth,
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I~ e MATTER OF

N. SHURE COMPANY

COMPLAINT (SYNOPRIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1431. Complaint, Nov. 22, 1926—Decision, Mar. 27, 1928

Where a corporation engaged in the purchase of various merchandise from the
manufacturers, and in the sale thereof through catalogues to retail dealers;
in sald catalogues, and in many instances, through designations and de-
scriptions stamped upon the articles, or labels, containers or wrappers
thereof,

(a) Represented certain watches as coentaining a “21 jewel Swiss movement”
or as being 21 Jewel watches, which did not contain such a number serving
as frictional bearings, with the effect of misleading the trade and consuming
public and of inducing them to purchase sald watches as and for those
containing 21 Jewels performing a mechanical function;

(b) Represented kuife and fork sets, toilet sets and photograph frames as com-
posed in whole or in part of “ Black ivoroy™, “ White ivoroy ", * French
ivory ” and “Ivory-grained *, and manicure sets as composed in whole or in
part of “Amber”, “Pearl”, and *“ Shell ”, the fact being that said articles
were not composed in whole or in part of the aforesald substances, but of
pyroxylin or celluloid In such a way as to simulate the appearance thereof;

(0) Falsely represented certain boxes and containers and the coverings of cer-
tain field glasses, made of a material resembling leather in color and finish,
a3 respectively composed in whole or in part of * Leather ” or of * Morocco”,
and neckties, handkerchiefs, scarfs, hoslery and bedspreads not composed
entirely of silk, as * Silk”, “ Fibre silk”, “Art sllk” and “ Rayon silk”;

(d) Represented scarf pins and rings as ornamented and set with opals, rubles,
sapphires, and diamonds, and necklaces as * Genuine pearls”, “LaVega
Dpearls ”, * Deltah pearls ™ and * Richelleu pearls ”, the fact belng that such
articles were neither ornamented, nor set with, nor composed of the genuine
stones, but only of an imitation thereof; and

(6) Represented watches as * Gold-plated ” and “ Gold-filled ¥, which were not
8o manufactured as to contain three one thousandths of an inch in thickness
of gold on the outside and one one thousandth of an inch on the inside, the
specified standards recognized by the trade;

With the capacity and tendency to mislead and decelve the consuming public
In respect of the composition of the aforesald articles, and to cause them
to purchase the same in the erroneous beliefs thereby induced;

(1) Represeuted fleld and marine glasses not manufactured for the United States
Government In accordance with Government specifications or requirements,
and not a part of surplus stock disposed of by the Government, as “ U, 8§,
Signal Service” glasses;

(¢) Represented as “ Sheffield sllver plate” and * Sheffield plate on copper
base™, castor sets, sugar and cream sets, and bowls neither made by the
silversmiths of Sheflield, England nor by their process, nor products known
to the trade and purchasing public as * Sheflield silverware™ or * Sheffleld
plate ”, and In many instances stamped such designations and descriptions
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upon the articles themselves, and upon their contalners or wrappers, and
upon the labels afixed thereto by the manufacturers or dealers from whom
it purchased the same;

With the capacity and tendency to mislead and deceive the trade and consuming
public in respect of the source, and nature, or conditions of manufacture of
such articles, and to eause them to purchase the same in such erroneous
beliefs; and

(h) Advertised, offered and sold necklaces, and boxes of stationery, bearing
upon the containers thereof bands and labels affixed by the manufacturers
or dealers from whom it had purchased the same, with purported pretended
retail prices greatly in excess of those at which said articles were commonly
gold, or expected to be sold, by the retailers, with the capacity and tendency
to mislead and deceive the consuming public into believing such prices to
be those usual and customary for such articles, and to cause them to
purchase the same in such bellef;

With the effect of diverting trade from and otherwise prejudicing competitors
dealing in merchandise similar to that above described and properly and
truthfully represented by them as to gquality, composition, and value, and
from competitors who band and label their products with the usual and
customary prices at which they are ordinarily sold to the consuming public:

Held, That such practices, under the circumstances set forth, constituted unfair
metbods of competition.

Mr. William A, Sweet for the Commission.
Mr, Joseph W, Coz, of Washington, D. C., for respondent.

Syw~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, an Illinois corporation engaged in the sale of merchandise
of various kinds at wholesale, to retailers and others located at points
in various States, and with principal office and place of business in
Chicago, with advertising falsely or misleadingly, misbranding or
mislabeling and misrepresenting prices in violation of the provisions
of section 5 of such act, prohibiting the use of unfair methods of
competition in interstate commerce,

Respondent, as charged, in the catalogues in which it depicts and
describes the articles dealt in by it and which it sends to customers
and prospective customers to be used by them in ordering and pur-
chasing its merchandise, “ causes to be set forth many false and mis-
leading statements and representations concerning the origin, nature,
character, value and prices” of articles therein depicted and de-
scribed, said statements and representations including, among nu-
merous others of a similar character, the following

(2) Watches as having a certain number of jewels in their move-
ments, with, in fact, a smaller number performing a mechanical fune-
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tion, the trade and general public commonly understanding that the
assertion that a movement contains a specified number of jewels
means jewels performing a mechanical function in the movement;

(b) Articles of merchandise including clocks, manicure sets, and
toilet sets, made in whole or in part of other materials than those
named, and of smaller value, though imitating and simulating the
same in general appearance, as composed in whole or in part of ivory,
amber, pearl, and shell, respectively; .

(¢) Articles including cases and containers for imitation pearls,
manicure sets and other things, field and marine glasses, traveling
bags and other articles, made in whole or in part of materials other
than leather or of less value, though imitating and resembling the
same in general appearance, as leather, through use of such words
and terms as “ leatherette 7, ¢ leather ”, “ moleskin ”, “ morocco ”, and
other like words;

(d) Articles including jewelry, watches, chains, and pocket knives,
ornamented and set with stones and settings of much less value than
those named, though imitating and resembling the same in general
appearance, as ornamented and set with opals, rubies, sapphires,
diamonds, and other precious stones;

(e) Articles including watchcases, chains, and pocket knives, as
composed in whole or in part of gold, silver, and platinum, when in
fact made of other materials of much less value, though imitating
and resembling the same in general appearance;

(f) Articles including hosiery, neckties, handkerchiefs, and scarfs
containing no silk, the product of the cocoon of the silkworm, but
made in whole or in part of other materials of less value, though
imitating and resembling the same in general appearance, as silk,
through use of the words “silk”, “fibre silk”, “art silk”, “rayon
silk ”; and other like terms;

(g) Necklaces, articles of jewelry, and other articles, as composed
of or ornamented and set with pearls, when in fact composed of
or ornamented with beads, stones, and settings not pearls made by
natural processes in the shells of mollusks, but manufactured articles,
of much less value, though imitating and resembling the same in
general appearance, it being understood among the jewelry trade
and the general public that “the word ¢pearl®’ when used without
any qualifying word or phrase means, and is understood to refer to,
pearls made by natural processes in the shells of mollusks .

(k) TField glasses and marine glasses, as formerly belonging to
the United States Government and sold as surplus property or as
manufactured in accordance with Government specifications and
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requirements, through use of the term, device, and letters “U. S.”
and “ United States ”;

(?) Articles of merchandise, as silver-plated ware made by the sil-
versmiths of Sheffield, England, or of the same kind, quality, and
value as said ware, through the use of the word “ Sheflield ” in nam-
ing. designating, and describing said articles.?

() Blankets not made by North :American Indians as so made,
through use of the phrase “ Indian blankets ”.

Respondent further, as charged, in many instances “ causes afore-
said false and misleading representations, names, designations, de-
vices and terms, respectively, to be stamped and imprinted upon
sundry of its said articles of merchandise and upon the containers
in which sundry said articles are by respondent packed, sold and
shipped to aforesaid vendees, and upon labels which respondent
causes to be affixed to sundry said articles and containers, and said
articles so stamped, imprinted, labeled and contained are by respond-
ent’s aforesaid vendees offered for sale and sold to the consuming
public.”

Respondent also, as charged, causes to be aflixed to many of the
articles dealt in by it and to the containers thereof, “ bands and labels
bearing purported regular retail prices for said articles, which said
prices are fictitious and exaggerated prices greatly in excess of the
prices which respondent expects its said vendees to, and greatly in
excess of the prices at which said vendees do, regularly and habitu-

1 As alleged In the complaint, * said device and saild term and phrase and each of them
when used to name, designate, and deseribe articles of merchandise offered for sale in the
ordinary course of trade, are understood by many of the trade and general public to mean
that the articles so named, deslgnated and described were formerly property of tlie United
States Government, To many others among the trade and general public said devlice and
sald term and phrase and each of them are understood to mean that the articles go named,
designated, and described have been made in accordance to and in conformity with the
specifications and requirements of said Government for articles of the same kind and
character, made for and purchased by sald Government for its use, and there exlsts among
merchants and the general public a bellef that articles of merchandise made for the
United States Government or In accordance to and in conformity with above mald speci-
fications and requirements of said Government are of unusually good rellable and depend-
able quality and value,”

t Ag alleged in the complaint, “for many years the word *Shefeld’® used in namiog,
designating, and describing sllver-plated ware has meant and still means to meny mer-
chants end to many of the general public in the United States that sald ware is made by
the silversmiths of the city of Sheffield, England, and {mported into the United States.
To many other merchants and many others of the general publle fn the United States the
word * Sheflleld * when used to name, designate, or describe sllver-plated ware meang that
said wore is of the same quallty, kind, end value as the silverware manufactured by the
silversmiths of Sheffield, England. For many years sllver-plated ware made by the silver-
smiths of Shefleld, England, has been dcemed and considered, and 18 now deemed and
considered by merchants and the public generally throughout the Unlited States, to be
silver-plated ware of high quality and value, for which reason many of the general public
bave purchased and do now purchase sliverware named, designated, and described as
¢ Bheffleld” ware in preference to sllverware not 80 named, designated, and deseribed.”
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ally sell said articles to the consuming public. Said vendees offer
said articles of merchandise for sale to the consuming public with
said bands and labels bearing said fictitious prices still thereto at-
tached and by such means lead many of the consuming public to
believe that said articles are of the fair retail value of, and are regu-
larly and habitually sold at said fictitious and exaggerated prices,
and cause many of the consuming public to purchase said articles at
prices much lower than said fictitious prices, in the belief that said
articles are being sold and purchased at greatly reduced prices. Re-
spondent thus places in the hands of its vendees the means of deceiv-
ing and defrauding the consuming public.”

Said acts and practices, as alleged, engaged in for about five years
last past, “ have the capacity and tendency to and do cause many
of said vendees to deal in, and resell, and many of the consuming
public to purchase respondent’s said articles of merchandise in the
belief that respondent’s false and misleading representations all in
this complaint before set out, are true”, and tend to and do divert
business from and otherwise injure and prejudice respondent’s com-
petitors many of whom in nowise “ misrepresent the origin, nature,
character, value, and prices of the merchandise in which they deal ?;
all to the prejudice of the public and of respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, F1NDINGS 48 TO THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 719), the Federal Trade Commission issued
and served a complaint upon the respondent, N. Shure Co., charging
it with the use of unfair methods of competition in commerce, in
violation of the provisions of said act.

The respondent having entered its appearance and filed its answer
herein, and having macie, executed and filed an agreed statement of
facts in which it is stipulated and agreed by the respondent that the
Federal Trade Commission may take such agreed statement of facts
as the facts in this case, and in lieu of testimony before the Commis-
sion in support of the charges stated in the complaint or in opposition
thereto and that the Commission may proceed further upon said
agreed statement of facts to make its report in this proceeding, stat-
ing its findings as to the facts and its conclusions, and entering its
order disposing of the proceeding; thereupon this proceeding came
on for decision and the Commission having duly considered the
record and being fully advised in the premises makes this its findings
as to the facts and its conclusions drawn therefrom:
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ParacrarH 1. Respondent, N. Shure Co., is a corporation organ-
ized under the laws of the State of Illinois, with its principal office
and place of business in the city of Chicago, in said State., It is now
and for many years has been engaged in the business of purchasing
merchandise of sundry sorts and kinds from the manufacturers
thereof and reselling same to retail dealers located at points in several
different States of the United States. It causes its said merchandise
when so sold to be transported from its said principal place of busi-
ness in Chicago, Ill., by means of the United States mails, into and
through other States of the United States, to its said customers at
their various places of location. In the course and conduct of its
said business respondent is now and for many years has been in
competition with individuals, partnerships, and corporations engaged
in the sale and transportation of like articles of merchandise in
commerce between and among various States of the United States.

Par. 2. In the regular course of its business, as described in para-
graph 1 hereof, respondent obtains orders for and makes sales of its
said merchandise through and by means of catalogues which it issues
from time to time and distributes to its said customers and to pro-
spective customers. The said catalogues contain pictorial representa-
tions of the merchandise offered for sale by respondent, written
descriptions of same, together with prices and terms of sale. The
prices so quoted are the prices charged by respondent to customers,
except those fixed upon certain kinds of watches which are the list
prices and which are quoted as subject to a trade discount. The said
catalogues are customarily used by the said retail dealers in prepar-
ing orders for, and making sales of respondent’s said merchandise.

Par. 3. In its catalogues issued and distributed as set out in para-
graph 2 hereof, numbered respectively 106, 107, and 110, and issued
in the years 1925 and 1926, respondent caused to be set out certain
statements concerning the quality, composition, and value of articles
offered for sale by it, as follows:

(¢) That certain watches contain a “21-jewel Swiss movement
or were “21-jewel watches,” when in truth and in fact said watches
did not contain 21 jewels, each and every one of which jewels served
a mechanical purpose as frictional bearings.

The representation that a watch movement contains a specified
number of jewels is commonly understood by the trade and by the
consuming public to mean that each jewel of the specified number
performs a mechanical function in said movement and the value of
watches is determined in part by the number of jewels they contain.
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The said representations made by respondent had the tendency and
capacity to mislead and deceive the trade and the consuming public
into believing that the watches so described contained 21 jewels, each
of which performed a mechanical function in the movement of the
said watches, and to cause them to purchase said watches in that
belief.

(5) That certain knife and fork sets, toilet sets, and photo frames
are composed wholly or in part of “Black ivoroy,” “ White ivoroy,”
“French ivory,” and are “Ivory-grained,” respectively, when in
truth and in fact said articles are not manufactured from the tusks
of mammals but are manufactured from material known as pyroxylin
or celluloid so as to simulate ivory in appearance or finish,

The term “ Ivory” is understood by the trade and by the consum-
ing public to mean the product obtained from the tusks of mammals
and which has been sold for many years under the name of “Ivory.”

The said use by respondent of the terms “ Ivoroy ” and “Ivory”
has the capacity and tendency to mislead and deceive the trade and
consuming public into the belief that said articles so described are
composed in whole or in part of genuine ivory and to cause them to
purchase said articles in that belief.

(¢) That certain manicure sets are composed in whole or in part
of “Amber 7, ¢ Pearl ”, and “ Shell ”, when in truth and in fact said
articles are not composed in whole or in part of amber, pearl, or
shell, but are composed of pyroxylin or celluloid colored to resemble
amber, pearl or shell, respectively.

The term “Amber ” is understood by ‘the trade and consuming
public to mean a yellowish translucent rosin resembling copal found
fossil in alluvial soils with beds of lignite and on seashores. The
terms “ Pearl ” and “ Shell ” when used as above are understood by
the trade and consuming public to mean the hard pearly interior
layer of certain shells such as oyster and abalone shells and known
as mother of pearl.

The said use by respondent of said terms has the capacity and
tendency to mislead and deceive the trade and consuming public into
the belief that said articles so described are composed in whole or
in part of genuine amber or mother of pearl, respectively.

(d) That certain boxes and containers are composed in whole or
in part of “ Leather ” and that the coverings of certain field glasses
are composed of “ Morocco,” when in truth and in fact they are not
so composed of leather but of a material made to resemble leather in
color and finish. -

The terms “ Leather ” and “ Morocco ” are understood by the trade
and consuming public to mean a product prepared from the skins
or hides of animals,
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The use by respondent of said terms has the capacity and tendency
to mislead and deceive the trade and consuming public into the belief
that said boxes and containers and the coverings of said field glasses
are composed in whole or in part of genuine leather and to cause
them to purchase the same in that belief.

(¢) That certain scarfpins and rings are ornamented and set with
opals, rubies, sapphires, and diamonds, respectively, when in truth
and in fact said articles are not ornamented and set with genuine
opals, rubies, sapphires or diamonds, respectively.

The terms “ Opals”, “ Rubies ”, * Sapphires ”, and “ Diamonds*
are understood by the trade and consuming public to indicate the
semiprecious and precious stones which have long been designated
and known by the said terms and which are of great value.

The use by respondent of these terms has the capacity and tendency
to mislead and deceive the trade and consuming public into the belief
that said articles are ornamented and set with genuine semiprecious
and precious stones known as opals, rubies, sapphires, and diamonds,
respectively, and to cause them to purchase same in that belief.

(f) That certain watchcases are “ Gold-plated ” and * Gold-filled ”,
when in truth and in fact said watchcases are not manufactured so
as to contain three one-thousandths of an inch in thickness of gold
on the outside and one one-thousandth of an inch in thickness on the
inside.

The said three one-thousandths of an inch in thickness of gold on
the outside and one one-thousandth of an inch in thickness of gold
on the inside are the proportions recognized by the trade as the
specified standard of thickness of gold for the manufacture of watch-
cases sold to the trade and by the trade to the purchasing public as
“Gold-plated ” or “ Gold-filled ”.

The use by respondent of the terms ¢ Gold-filled ” and “ Gold-
plated ” have the capacity and tendency to mislead and deceive the
trade and consuming public into the belief that said watchcases and
other articles contain the recognized quantity and thickness of gold
and to cause them to purchase the same in that belief.

(¢) That certain neckties, handkerchiefs, scarfs, hosiery, and bed-
spreads are composed of “Silk”, “Fibre Silk”, “Art Silk”, and
“Rayon Silk”, when in truth and in fact the said articles so repre-
sented are not made entirely of silk, the product of the cocoon of the
silkworm but are composed of fabrics or materials other than silk.

The term “Silk” is understood by the trade and consuming
public to indicate a fabric made from the product of the cocoon of
the silkworm.

The use of the term “ Silk” by respondent, as foresaid, has the
capacity and tendency to mislead and deceive the trade and consum-
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ing public into the belief that said articles so described are composed
of a fabrie, the product of the cocoon of the silkworm and to cause
them to purchase said articles in that belief.

(%) That certain necklaces described as “Genuine pearls”, “La-
Vega pearls”, “Deltah pearls®, and “ Richelieu pearls” are com-
posed of pearls, when in truth and in fact they are not so composed
of the product formed within the shells of mollusks but are com-
posed of a material made to imitate said product.

The term * Pearls” when used in connection with necklaces and
other articles of jewelry is understood by the trade and consuming
public to mean the product formed by natural process in the shells
of mollusks.

The said use of the term “ Pearls” by respondent has the capacity
and tendency to mislead and deceive the trade and consuming public
into the belief that the articles so described are composed of or
ornamented with genuine pearls and to cause them to purchase said
articles in that belief.

(¢) That certain field and marine glasses are “U. S. Signal Serv-
ice ™ glasses, when in truth and in fact said glasses are not products
manufactured for the United States Government in accordance with
United States Government specifications or requirements and are not
a part of surplus stock disposed of by the said United States
Government.

The term “U. S. Signal Service ” when used to describe said
articles is understood by the trade and a substantial part of the
consuming public to mean that said articles so described are manu-
factured for or in accordance with specifications of the United States
Government or are part of surplus property formerly owned by the
United States Government.

The said use by respondent of the terms “ U. 8.” or “U. S. Signal
Service ” has the capacity and tendency to mislead and deceive the
trade and a substantial part of the consuming public into the belief
that the articles so described were made for or in accordance with
specifications of the United States Government or were a part of
surplus property formerly owned by the United States Government
and to cause them to purchase the same in that belief.

(j) That certain castor sets, sugar and cream sets and bowls are
“ Sheffield silver plate ”, or “ Shefﬁeld silver plate on copper base ”,
respectively, when in truth and in fact the said articles so described
were not made by the silversmiths of Sheflield, England, nor by the
process used by them, and are not the products known to the trade
and purchasing public as “ Sheflield silverware ” or “ Sheflield plate ”,
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For many years the word “ Sheffield ” used to designate and de-
scribe silver-plated ware has meant and still means to many of the
trade and the purchasing public in the United States that the ware
so designated is made by the silversmiths of the city of Sheffield,
England, or by the process used by them and is of the same quality
as the silverware made in Sheffield, England. The silver-plated
ware made by the silversmiths of Sheflield, England, has been and
still is deemed and considered by the trade and the purchasing pub-
lic throughout the United States to be of a particular process of
manufacture and of high quality and value.

The said use by respondent of the term “ Sheffield ” or “ Sheffield
silver-plated ” has the capacity and tendency to mislead and deceive
the trade and consuming public into the belief that the articles so
described were made by the silversmiths of Sheffield, England, or by
the process of manufacture employed by them and to cause them to
purchase the same in that belief.

In many instances the foregoing designations and descriptions were
stamped upon the articles themselves and upon the containers or
wrappers and the labels aflixed to said articles by the manufacturers
or dealers from whom they were purchased by respondent, and the
said articles so marked and labeled were offered for sale and sold by
respondent to retail dealers who in turn sold the same so marked and
labeled to the consuming public.

Par. 4. In the regular course of its business as described in para-
graph 1 hereof respondent described and advertised in the catalogues
referred to in paragraph 3 hereof and offered for sale and sold to
its said retail dealer customers certain necklaces and boxes of sta-
tionery, upon the containers of which bands and labels with pur-
ported resale prices had been affixed by the manufacturers or dealers
from whom said articles were purchased by respondent. The prices
indicated in said bands and labels were not the prices at which said
articles were commonly sold or intended to be sold by said dealers
to the consuming public but were greatly in excess thereof. The
said retail dealers offered for sale and sold the said articles so
labeled, to the consuming public.

The said use by respondent of the bands and labels so marked has
the capacity and tendency to mislead and deceive the consuming
public into the belief that the prices marked on said bands and labels
‘are the usual and customary prices at which said articles are sold to
the consuming public and to cause them to purchase said articles in
that belief.

Par. 5. There are among the competitors of respondent mentioned
in paragraph 1 hereof many who offer for sale and sell in interstate
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commerce merchandise similar in character to the merchandise sold
by respondent and who properly and truthfully represent the quality,
composition, and value of such merchandise. There are others
among the said competitors who place upon their merchandise bands
and labels marked with the usual and customary prices at which the
said merchandise is customarily sold to the consuming public. The
acts and practices of respondent as set out in paragraphs 3 and 4
hereof had the capacity and tendency to and did divert trade from
and otherwise prejudice said competitors.

CONCLUSION

The methods of competition set forth in the foregoing findings,
under the conditions and circumstances therein set forth, are unfair
methods of competition in interstate commerce and constitute a vio-
lation of section 5 of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

At the final argument of this matter before the Commission, and
otherwise, the respondent, by its attorneys, expressed a willingness
to abide by and not contest any order which the Commission might
make in this case.

ORDER TO CEASE AND DESIST

This proceeding having been heard upon the complaint of the Com-
mission, the answer of respondent and an agreed statement of facts,
in lieu of testimony before the Commission in support of the charges
stated in the complaint or in opposition thereto, and the briefs and
arguments of counsel, and the Commission having made its findings
as to the facts, with its conclusion that respondent has been, and is,
using unfair methods of competition in commerce in violation of the
provisions of section 5 of an act of Congress approved September 26,
1914, entitled “An act to create a Federal Trade Commission, to de-
fine its powers and duties, and for other purposes ”,

It is ordered, That respondent, N. Shure Co., its officers, agents,
employees, and successors, cease and desist from:

(a) Using the figures and word “21 jewel ”, or any other like fig-
ures or words to represent, describe or advertise watches or watch
movements which do not contain the stated number of jewels, each of
which jewels serves a mechanical purpose as a frictional bearing,

() Using the word “ Ivory ”, or the word “ Ivoroy ”, to represent,
describe or advertise articles, unless such articles are in fact made or
composed of ivory.
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(¢) Using the word “Amber ”, or the word “ Pearl ”, or the word
¢ Shell ”, except in an adjective sense denoting color, to represent,
describe or advertise articles which are not made from or composed of
amber, or of mother of pearl or shell, as the case may be,

(2) Using the word “ Leather ”, or the word “ Morocco *, to rep-
resent, describe, or advertise a product’ which is not made from or
composed of the skins or hides of animals.

(e) Using the word “ Opal”, or the word “Ruby?, or the word
%Sapphire”, or the word “Diamond”, respectively, to represent,
describe or advertise articles which are not in fact the semiprecious
or precious stones known as Opals, Rubies, Sapphires, and Diamonds,
respectively.

(f) Using the words “Gold-plated ”, or “ Gold-filled *, to repre-
sent, describe, or advertise watchcases, which watchcases are not
manufactured so as to contain three one-thousandths of an inch in
thickness of gold on the outside, and one one-thousandth of an inch
in thickness of gold on the inside.

(g) Using the words “ Fibre silk ¥, “Art silk ” or “ Rayon silk ” or
the word “Silk” alone or in combination with any other word or
words to represent, describe or advertise a fabric which is not com-
posed wholly of silk made from the cocoon of the silkworm,

(&) Using the word “Pearls” in connection with the words
“@enuine ”, “La Vega ”, “ Deltah ”, “ Richelieu ”, or any other word
or words to represent or describe necklaces which are not composed
of pearls, the product formed by natural processes in the shells of
mollusks,

(¢) Using the letters “U. S.”, or the letters and words “U. S.-
Signal Service ”, to describe, designate, or advertise field and marine
glasses which are not manufactured by or for or in accordance with
specifications of the United States Government,

() Using the word “ Sheffield ” alone or in combination with any
other word or words to designate, describe or advertise silver-plated
ware which has not been made in Sheffield, England.

(%) Offering for sale or selling in interstate commerce, articles of
merchandise bearing upon them any band, label, or other mark in-
dicating a false or fictitious price in excess of the price at which such
articleg are ordinarily and customarily sold to the purchasing public.

(?) Making any other untrue advertisement or description of any
article offered for sale by it.

It is further ordercd, That the respondent, N. Shure Co., shall
within 60 days after the service upon it of a copy of this order, file
with the Commission & report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist hereinbefore set forth.
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Syllabus

In tHE MATTER OF

WATERBURY CLOCK COMPANY, INGERSOLL WATCH
COMPANY, INC, INGERSOLL WATCH COMPANY,
GEORGE H. EBERHARD COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEFPT, 26, 1914

Docket 1460. Complaint, May 10, 1927—Deciston, Apr. 8, 1928

Where a corporatlon long engaged in the manufacture of watches, and in the
sale thercof under the trade name “ Ingersoll Watches,” through three cor-
porations, its sole distributors for the United States; and said distributors;
with the intent and effect of (1) sccuring agreements and understandings
from wholesale and resale dealers that they would maintain the resale
prices (a) specified and established by it and its distributors, individually
and in cooperation with one another, and (b) widely advertised by them
in newspapers and magazines, circulars and other trade literature distrib-
uted among their customers and the wholesale and retail trade generally,
and (2) suppressing competition between saild dealers and preventing the
exercise by them of their own discretion in the sale of said watches, and
not acting in good faith, but well knowing that price cutting afforded no
bagis for a proceeding for damages of any kind;

Adopted the practice of placing on the cartons of their said watches and

also on all their billheads, order blanks, and other stationery, a statement

(1) giving notice that the advertisement or sale of sald Ingersoll watches

at prices different from those advertised by them damaged the trade-mark

and good will represented by the name Ingersoll; (2) setting forth that
the buyer admifted “the foregoing facts and conclusions”; (3) declaring
thelr intentlon “to prevent such damage and to protect the Ingersoll trade-
mmark and good will by prosecuting the property rights therein to the fullest
extent of the law” 4 and (4) offering to relieve any dealer having on hand

a stock of thelr watches, which he desired to dispose of at other than their

fixed prices, of said stock; and

(b) Sent to price cutting or alleged price cutting wholesale and retail dealers
a form letter directing their attention to and emphasizing the aforesaid
notice;

With the result of controlling prices and suppressing competition in thé sale by
dealers of sald watches, constraining them to sell the same at the estab-
lizhed prices, and preventing them from selling said watches at such lower
prices as they nright desire, and depriving the ultimate purchasers thereof
of those advantages In price which they would obtain from the natural and
unobstructed flow of commerce in sald wateches under conditions of free
competition:

Held, That such a scheme of resale price maintenance, under the circumstances
set forth, constituted an unfair method of competition.

Mr. Alfred M. Craven for the Commission.
Ar. Edward S. Bogers and Mr, Arthur E, Walradt, of New York
City, for respondents.

(a

—
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Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, the Waterbury Clock Co., a Connecticut corporation,
with principal office and place of business in Waterbury, engaged in
the manufacture and sale of “Ingersoll” watches throughout the
United States, respondent Ingersoll Watch Co., Inc., a New York
corporation with principal office and place of business in New York
City, respondent Ingersoll Watch Co., an Illinois corporation with
principal office and place of business in Chicago, both subsidiaries of
said Waterbury Co., and respondent George H. Eberhard Co., a
California corporation with principal office in San Francisco, through
which companies respondent Waterbury Co. sold its watches (said
Eberhard Co. being engaged in the sale of such watches under the
terms of a contract between it and the Ingersoll Watch Co.), with
maintaining resale prices in violation of section 5 of such act, prohib-
iting the use of unfair methods of competition in interstate commerce.

Respondents, as charged, in the course and conduct of their afore-
said business, for about five years last past “ have enforced, and still
enforce, a merchandising system adopted by them of establishing
and maintaining certain specified uniform prices at which said In-
gersoll watches shall be resold by dealers handling same, and re-
spondents enlist and secure the support and cooperation of said deal-
ers and of respondents’ officers, agents and employees in enforcing
said system. In order to carry out said system, respondents, and
each of them, during said time have employed and still employ the
following, among other means, whereby respondents and those co-
operating with them have undertaken to prevent and have prevented
dealers handling said Ingersoll watches from reselling same at prices
less than aforesaid resale prices established by respondents ”:

(a) Establishing uniform minimum prices at which wholesale
dealers handling said Ingersoll watches shall resell the same to retail
dealers and requiring said wholesalers to sell such watches to retailers
exclusively; ‘

() Establishing uniform minimum prices at which retailers shall
resell said watches to the general public;

(¢) Issuing price lists setting forth uniform minimum wholesale
and retail prices, to dealers;

(@) Causing to be set forth upon the invoices, bills, order blanks
and other business stationery and upon the individual containers
of their said watches “a certain notice and warning to the effect
that the sale of said watches at less than said minimum wholesale
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and retail prices, respectively, constitutes a damage to the trade-
mark ‘Ingersoll’ and to the good-will which said name ‘Inger-
soll * represents, together with the statement that the buyer admits
such damage and that respondents will prevent such damage and
protect said trade-mark and good-will through legal proceedings in
the premises ”;

(¢) Making it generally known to the trade by letters, telegrams,
interviews with their agents and salesmen, and otherwise that they
expect and require (1) dealers handling their said watches to main-
tain and enforce said minimum resale prices; and (2) wholesalers
to resell said watches exclusively to retailers, and to refuse to further
sell and supply such watches to price cutting retailers;

(f) Entering into agreements and understandings with wholesale
and retail dealers handling such Ingersoll watches providing for the
maintenance of such resale prices by said dealers;

(¢9) Employing their salesmen and agents and employees to visit
price cutting dealers, wholesalers selling their said watches to other
wholesalers, and wholesalers selling and supplying the same to price
cutting retailers, and persuading and coercing price cutting dealers,
by argument and intimidation to maintain their said resale prices in
the future, to confine their sales, in the case of wholesalers, exclu-
gively to retailers, and to refrain from further selling and supplying
their said watches to price cutting retailers;

(%) Seeking and securing from dealers handling their said
watches information concerning and evidence of price cutting by
other dealers, and of the selling of their said watches by wholesalers
to other wholesalers, and to price cutting retailers;

(¢?) Employing their salesmen and other agents and employees to
ascertain, investigate and secure information concerning and evidence
of, price cutting by dealers, failure of wholesalers to confine their
sales to retailers exclusively, and sale of their said watches by whole-
salers to price cutting retailers, together with proofs of the offenses,
and to report to it in the premisesy

(7) Employing a system of serial numbers and other marks which
they cause to be stamped and printed upon the containers of their
said watches “by means whereof respondents, their salesmen and
employees may, and they do, trace said watches through the chan-
nels of trade to the general public and thus identify wholesale
dealers who sell said watches to other wholesale dealers: wholesale
dealers who sell said watches to retail dealers at less prices than said
minimum wholesale prices; wholesale dealers selling and supplying
said watches to retail dealers who fail to maintain said minimum
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retail prices and retail dealers who sell said watches to the general
public at prices less than said minimum retail prices ”;

(%) Using information secured through the means set out in para-
graphs (%), (¢), and (j), and otherwise, to induce and coerce price
cutting dealers to observe and maintain their resale prices in the
future, and wholesalers to confine their sales in the future exclusively
to retailers, and/or to refrain from supplying said watches to price
cutting retailers, “by (1) exacting promises and assurances from
said dealers that they will in future maintain said prices, sell said
watches exclusively to retail dealers and refrain from selling and
supplying said watches to retail dealers who fail to maintain said
minimum retail prices, as the case may be; (2) threatening said
dealers that if they do not comply with such demands respondents
will refuse to further supply them with said watches; and (3)
threatening dealers who fail to maintain said resale prices, with
law suits based upon the provisions of said warning and notice
referred to in specification (d) hereof ?;

(!) Exacting promises and assurances from dealers that they
will maintain said resale prices and otherwise conform to respondents’
merchandising policies, as hereinabove set out, as a condition of
opening new accounts with them or of continuing to supply them,
with their said watches;

(m) Refusing further to supply their watches to price cutting
dealers, to wholesalers selling to other wholesalers, and to whole-
salers selling to price cutting retailers;

(n) Compiling and maintaining lists and records from the vari-
ous means and sources of information hereinbefore referred to, of
the names of price cutting dealers, of wholesalers selling to other
wholesalers, and of wholesalers selling to price cutfers, “ which said
lists and records respondents and their agents and servants use in
and about preventing said dealers so listed and recorded from secur-
ing further supplies of said Ingersoll watches”; and

(o) Using other equivalent cooperative and individual means and
methods for the enforcement of said system of resale prices;

As a result of said acts and practices, as alleged, respondents’ said
resale prices have been and now are, generally maintained, and, fur-
ther, the direct effect and result thereof “ have been and are now to
suppress competition in the distribution and sale of said Ingersoll
watches; to constrain said dealers to sell said watches at aforesaid
prices fixed by respondents and to prevent them from selling said
watches at such less prices as they may desire, and to deprive the
ultimate purchasers of said watches of those advantages in prices
and otherwise which they would obtain from the natural and unob-
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structed flow of commerce in said watches under conditions of free
competition. Wherefore, said acts and practices of respondents are
all to the prejudice of the public and constitute unfair methods of
competition in commerce within the intent and meaning of section 5.”

Upon the foregoing complaint, the Commission made the following

Rrrort, FINpINGs As 1O THE Facts, AND ORrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes ”, the
Federal Trade Commission issued and served its complaint upon the
respondents, Waterbury Clock Co., Ingersoll Watch Co., Inc., Inger-
soll Watch Co., and George H. Eberhard Co., charging them with
the use of unfair methods of competition in commeree in violation
of the provisions of said act.

Respondents having entered their appearances and filed answers to
said complaint, the hearings were had before a trial examiner, there-
tofore duly appointed, and testimony was heard and evidence received
in support of the charges stated in the complaint and in opposition
thereto. Thereafter this proceeding came on regularly for decision,
and the Commission having duly considered the record and being
now fully advised in the premises makes this its report, stating its
findings as to the facts and conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrarm 1. Respondent Waterbury Clock Co., is a corporation
organized and existing under the laws of the State of Connecticut,
with its principal place of business and factory at the city of Water-
bury in said State. It is now, and for many years has been, engaged
in the manufacture of watches known as, and named “Ingersoll
watches ”, and the sale thereof throughout the United States through
respondent Ingersoll Watch Co., Inc., Ingersoll Watch Co., and
George H. Eberhard Co., hereinafter mentioned. Respondents In-
gersoll Watch Co., Inc., and Ingersoll Watch Co. are and have been
since 1922, corporations, the first named organized and existing
under the laws of the State of New York, with its principal place of
business at the city of New York and the second named, organized
and existing under the laws of the State of Illinois, with its princi-
pal place of business at the city of Chicago. Both of said corpora-
tions were organized for the sole purpose of selling the watches
manufactured by respondent Waterbury Clock Co., the capital stock
of each, with the exception of a few shares necessary to qualify offi-
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cers and directors, is owned by respondent Waterbury Clock Co.,
and the president of the latter is also president of the other two cor-
porations. Respondent George H. Eberhard Co. is a corporation
organized under the laws of the State of California, with its prin-
cipal place of business at the city of San Francisco in said State.

Par, 2. The respondents other than the Waterbury Clock Co. are
and for years have been the sole distributors of Ingersoll watches
in the United States, each covering the territory commercially ap-
purtenant to its place of business and each engaged in the business
of selling said watches to jobbers and retailers throughout said ter-
ritory. All of said three distributors cause the said Ingersoll watches
sold by them to be transported from the factory and from their re-
spective places of business in the States of New York, Illinois, and
California, into and through other States of the United States to
their respective vendees at their various points of location.

Pagr, 3. In the course and conduct of their business all of the re-
spondents are in competition with other individuals, partnerships
and corporations engaged in the sale and distribution of watches in
interstate commerce between and among the various States of the
United States.

Par. 4. Since 1922 the said respondents have each individually and
acting in cooperation one with the other, specified and established
uniform resale prices at which Ingersoll watches shall be resold by
jobbers or wholesalers purchasing from any of said respondents and
also standard and uniform resale prices at which retailers, whether
purchasing direct from respondents or from jobbers, shall sell said
watches to the consumer or ultimate purchaser thereof. Said re-
spondents have given and do give wide publicity to the prices thus
specified by means of newspaper and magazine advertising, cata-
logues, circulars, and other trade literature, circulated from time to
time among their customers and the wholesale and retail trade
generally. )

Par. 5. Respondents regard it highly important that the estab-
lished prices be maintained by dealers and sales are not usually made
by them to dealers who do not maintain same. Various methods
having the purpose of controlling resale prices have been employed
by respondents. The respondent Ingersoll Watch Co., Inc., writing
to a customer on this subject said:

We have spent a good deal of time and money in an effort to control prices
and generally speaking we have been very successful and price cutting by jobbers
Is almost unknown, and there is very little by retailers, (Commisslon’s Exhibit
No. 9, p. 25) ]

1t Not published,
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Par. 6. In the year 1924 respondents adopted the practice, which
has ever since been continued, of placing on the cartons or containers
in which Ingersoll watches are packed, and also on all their bill
heads, order blanks and other stationery, a notice reading as follows:

NOTICE

‘Watches not bearing the name “ Ingersoll” are not “ Ingersoll watches® and
can not lawfully be advertised or sold as such.

The advertising or selling of Ingersoll watches at prices which are different
from the current prices advertised by us damages the trade-mark and good will
which the name * Ingersoll ” represents.

THE BUYER ADMITS THE FOREGOING FACTS AND CONCLUBIONS

We purpose to prevent such damage and to protect the Ingersoll trade mark
and good will by prosecuiing the property rights therein to the fullest extent
of the law.

To any dealer having on hand a stock of Ingersoll watches which for any
reason he wishes to dlspose of at other than our current advertised prices, we
make the following offer:

To furnish in exchange without expense to him, duplicates of such watches
without the name Ingersoll; or at our option, to repurchase at our then pre-
vailing prices, all Ingersoll watches In merchantable condition in the dealer's
possession. 'Watches so furnished In exchange may not be advertised or sold as
Ingersoll watches, but otherwise may be dealt in as the buyer may choose.

INgeERSOLL WATCH Co., INC,
Subsidiary of Waterbury Clock Co.

Par. 7. In connection with the above notice respondents use a form
letter which is sent to both wholesale and retail dealers as to whom
respondents have received from any source information that they are
deviating from the established prices. This form letter is sent re-
gardless of whether or not the person to whom it is addressed is a
customer of respondents or procures his supplies from a jobber. The
letter is in part as follows:

We call your attention specifically to the notice printed upon the eartons in
which our watches are packed and also upon our order blanks and involces (a
copy of which is herewith enclosed) and we hereby repeat all the statements
made therein.

Par. 8. None of the respondents have ever brought any suit or
action against any person on account of such person having adver-
tised or sold Ingersoll watches at prices which were different from the
current prices advertised by them, and well know that price-cutting
does not afford any basis of suit or action for damages to trade mark
or good will or damages of any character whatsoever. This fully
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appears from the following language of respondents’ brief filed with
the Commission:

It is a matter of common knowledge that under the law as it now stands and
has been Interpreted by the courts, price cutting alone and uncombined with
deceptive practices is no ground for legal actlon by the distrlbutor of trade
marked goods. The respondents have not attempted to interfere with or re-
strain any price cutter who goes no fartheér, but they have, as the record shows,
brought suits with uniform success agalnst price cutters who complicate price
cutting with unfalr practices and thus not only injure the respondents but
decelve and mislend the general public.

Par, 9. The notice set forth in paragraph 6 hereof is not given in
good faith by the respondents with any purpose to warn dealers
against any action or proceeding which respondents intend to bring
on account of the deviation from the standard or established prices,
but such notice is given for the purposes and with the effect of sup-
pressing competition between dealers, both wholesale and retail; and
of preventing the exercise by such dealers of their own discretion in
the sale of said watches, and of securing agreements and understand-
ings from such dealers that the standard and established prices will
be maintained.

Pagr. 10. The direct tendency and results of the foregoing acts and
methods of respondents have been and now are to control prices and
suppress competition in the sale by dealers of Ingersoll watches, to
constrain said dealers to sell said watches at the prices fixed by re-
spondents and to prevent them from selling said watches at such less
prices as they may desire, and to deprive the ultimate purchasers of
said watches of those advantages in prices which would obtain from
the natural and unobstructed flow of commerce in said watches under
conditions of free competition.

CONCLUSION

The practices of said respondents, under the conditions and cir-
cumstances described in the foregoing findings, are to the prejudice
of the public and are unfair methods of competition in commerce in
violation of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes .

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of the
respondents, the testimony and evidence, briefs and oral argument,
and the Commission having made its findings as to the facts and its
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conclusion that the respondents have violated the provisions of an
act of Congress approved September 26, 1914, entitled “An act to
create & Federal Trade Commission, to define its powers and duties,
and for other purposes”,

It is now ordered, That respondents, Waterbury Clock Co., Inger-
soll Watch Co., Inc., Ingersoll Watch Co., and George H, Eberhard
Co., their officers, agents, and employees, do cease and desist from—

(1) Attaching to boxes, cartons, or other containers of watches,
or otherwise publishing or making use of the notice set out in para-
graph 6 of the findings herein, or any notice or statement which
asserts, directly or in effect, that any dealer who sells any Ingersoll
watch at a price less than the resale price thereof as established and
advertised by respondents, then and thereby becomes liable in dam-
ages to respondents or any of them; or that such dealer admits such
legal liability,

(2) Making, publishing, or otherwise using any threat, express or
implied, to bring a suit or action in any court against any dealer, who
sells an Ingersoll watch at less than such established and advertised
resale price, for the recovery of damages on account of such deviation
from such resale price.

It is further ordered, That the respondents shall, within 60 days
after the service upon them of a copy of this order, file with the
Commission a report in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth, '
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IN tae MATTER OF
HERB JUICE MEDICINE COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1469. Complaint, July 16, 1927—Dectsion, Apr. 10, 1928

Where a corporation epgaged in the manufacture and sale of an extensively
advertised proprietary medicine; in pursuance of a merchandising policy
directed to the maintenance of uniform prices established by it for the
resale of its sald product,

(a) Fixed the retail price thereof and made it generally known that dealers
would be expected and required to maintain the same, under penalty of
retusal of further sales; .

(b) Demanded and obtained agreements from dealers, especially price cutters,
as a condition of future sales, that they would maintain its prices;

(¢) Declined to make shipments to jobbers selling to price cutting retallers,
unless they would agree not to sell the same, and thereby cut off sald
price cutters’ source of supply;

(d) Requested and obtained reports from dealer customers regarding price
cutting by other dealers and investigated the same and acted thereon by
refusing further shipments to the price cutters unless they agreed to main-
tain prices in the future; and

(e) Refused to fill orders from jobbers for shipment to price cutting retailers;

With the result that competition in the distribution and sale of said medicine
was suppressed, and dealers therein were constrained to sell the same at
the prices fixed by it, and were prevented from selling it at such prices as
they desired, and ultimate purchasers thereof were thus deprived of the
advantages which they would have obtajned from the natural and unob-
structed flow of commerce in sald medicine under conditions of free com-
petition:

Held, That such a plan of resale price maintenance, under the circumstances
set forth, constituted an unfair method of competliion.

Mr. Alfred M. Craven for the Commission.
Norville & Lyons, of Memphis, Tenn., for respondent,. ‘

Syw~orsrs or CoMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission
charged respondent, a Tennessee corporation engaged in the manu-
facture, among other things, of a medicine under the name “ Miller’s
Herb Juice”, and in the sale and distribution thereof from its fac-
tory at Jackson, Tenn., to wholesale and retail dealers throughout
the United States, with maintaining resale prices in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce,
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Respondent, as charged, for about four years last past, in the
course and conduct of its said business  has enforced and now en-
forces a merchandising system adopted by it of fixing and main-
taining certain specified uniform prices at which its said medicine
shall be sold by dealers handling the same, and respondent enlists
and secures the support and cooperation of said dealers and of re-
spondent’s officers, agents, and employees in enforcing said system.

“In order to carry out said system, respondent has employed and
now employs the following means among others whereby respondent
and those cooperating with it undertake to prevent and do prevent
dealers handling respondent’s said medicine from reselling the
same at prices less than the aforesaid resale prices established by
respondent ”’:

(a) Estahlishing uniform minimum prices at which both whole-
sale and retail dealers handling its said medicine shall resell the
same, and issuing to such dealers price lists and catalogues setting
forth said prices;

(5) Making it generally known to the trade that it expects and
requires all dealers handling its said medicine to maintain and en-
force said prices;

(¢c) Entering into contracts, agreements, understandings, and ar-
rangements with dealers for the maintenance by them of said prices,
as a condition of opening accounts with them or continuing their
supply;

(d) Procuring groups of dealers in given localities to agree among
themselves and with it to observe and maintain said prices;

(e) Seeking and securing from dealers handling its medicine, in-
formation concerning and evidence of price cutting by other dealers,
and of the sale of its medicine by wholesalers to price cutting
retailers;

(f) Employing its salesmen and other agents and employees to
ascertain, investigate and secure information concerning and evi-
dence of price cutting by dealers, and of sales by wholesalers to price
cutting retailers;

(¢) Using information secured through the means set out in para-
graphs (e) and (f) above, and otherwise, to induce and coerce price
cutting dealers, to observe and maintain prices in the future, and
wholesalers to refrain from the further sale of its medicine to price
cutters, by exacting promises and assurances from (1) such price
cutters that they will in the future maintain its said resale prices,
and from (2), wholesalers that they will not in the future supply
price cutters;
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(%) Refusing further supplies of its medicine to price cutters
unless and until they have given it satisfactory assurances that they
will in the future maintain and observe its said prices;

(¢?) Refusing to sell wholesalers who have been supplying retail
price cutters unless and until such wholesalers agree to discontinue
further supplying such price cutters; and

() Using other equivalent and cooperative means and methods
for the enforcement of its said system of resale prices.

As alleged, “As a result of said_acts and practices respondent’s
said resale prices have been and now are generally maintained ”, and
“the direct effect and result of the above alleged acts and practices
of respondent has been and now is to suppress competition in the
distribution and sale of resporident’s medicine; to constrain said
dealers to sell said medicine at aforesaid prices fixed by respondent
and to prevent them from selling said medicine at such less prices
as they may desire, and to deprive the ultimate purchasers of said
medicine of those advantages in price and otherwise which they
would obtain from the natural and unobstructed flow of commerce
in said medicine under conditions of free competition. Wherefore,
said acts and practices of respondent are all to the prejudice of the
public and constitute unfair methods of competition in commerce
within the intent and meaning of section 5.

Upon the foregoing complaint, the Commission made the following

Rerorr, FixpiNcs as 1o THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission issued and served its complaint
upon the respondent, Herb Juice Medicine Co., charging it with
the use of unfair methods of competition in commerce in violation
of the provisions of said act.

Respondent having entered its appearance and filed answer to
said complaint, hearings were had before a trial examiner, there-
tofore duly appointed, and testimony was heard and evidence re-
ceived in support of the charges stated in the complaint and in
opposition thereto. Thereafter this proceeding came on regularly
for decision, and the Commission having duly considered the record
and being now fully advised in the premises makes this its report,
stating its findings as to the facts and conclusion drawn therefrom:
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FINDINGS AS TO THE FACTS

Paracrarm 1. The respondent, Herb Juice Medicine Co., is a
corporation organized in 1913 under the laws of the State of Ten-
nessee, having its principal place of business in the city of Jackson
in said State. It is and has been since its incorporation engaged in
the manufacture, among other things, of a certain medicinal prepara-
tion known as ¢ Miller’s Herb Juice ” and the sale and distribution
thereof to wholesale and retail dealers throughout the United States.
It causes Herb Juice when sold to be transported from its principal
place of business and factory in the city of Jackson, Tenn., into
and through States of the United States other than the State of
Tennessee and its vendees at their respective points of location.

Par. 2. The said Herb Juice is a proprietary medicine compounded
and advertised to be curative or alleviative of constipation, backache,
loss of appetite, indigestion, biliousness, nervousness, liver trouble,
weak kidneys, tired physical conditions, run down physical condi-
tions, worn out physical conditions and other ailments and is manu-
factured from a formula owned by respondent.

Par. 3. In the course and conduct of its said business respondent
is in competition with other individuals, partnerships and corpora-
tions engaged in the manufacture, sale and transportation in inter-
state commerce between and among the various States of the United
States, of medicines compounded and advertised as curative or alle-
viative of one or more of the ailments hereinbefore mentioned.

Par. 4. Respondent having prior thereto manufactured and sold
Herb Juice to a limited extent, began in 1925 to extensively adver-
tise same, with the purpose of increasing the demand for and sale
thereof, in many parts of the United States, including Missouri, Ala-
bama, and Virginia, and thereupon adopted and thereafter enforced
a merchandising system of fixing and maintaining certain specified
uniform prices at which Herb Juice should be sold by dealers han-
dling same, and enlisted and secured the support and cooperation of
said dealers in enforcing said system.

Pagr. 5. In order to carry aut said system, respondent employed
the following means, among others, whereby respondent and those
cooperating with it undertook to prevent and did prevent dealers
handling Herb Juice from reselling same at prices less than the
resale prices established by respondent.

(a) Respondent fixed the retail price of said medicine at 98 cents
and $1 per single bottle, or $2.50 for three bottles, and made it gen-
erally known to the trade, through its agents and by correspondence,
that respondent expected and required dealers to maintain said fixed
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retail prices. Respondent’s policy and practice in this respect is
shown by Commission’s Exhibit 1-C, a letter written by respondent
to a St. Louis retailer, under date of November 11, 1925:

It is our policy not to sell any dealer that cuts the price on our product below
the price maintained by our demonstration store in any clty, namely, $1 per
bottle, or three bottles for $2.50. Therefore this is to advise you that we cannot
accept any further orders from you unless we have your assurance that you will
not sell Herb Juice for less than 98 cents per bottle.

(5) Respondent frequently through its agents and by correspond-
ence demanded and obtained as a condition of future sales, agree-
ments from dealers, especially from those dealers reported to be price
cutters, to maintain the retail prices fixed by respondent.

(¢) Respondent, through its agents and by letters, declined to -
make shipments to jobbers who sold to retailers deviating from the
established prices, unless said jobbers would agree not to sell such
retailers. Such agreements were in some cases obtained, and the
price cutters’ source of supply thereby cut off. Typical of corre-
spondence in this respect are:

(1) A letter written to a St. Louis jobber under date of November
14, 1925 (Commission’s Exhibit 3-B):

Our representative in St. Louls informs us that one of the departpent stores
the past week advertised and sold Ilerb Juice for 83 cents per bottle. In view
of this fact we are writing you thls letter with the view of cutting off the supply
of any dealer that sells Herb Julce for less than 98 cents per bottle, or three
bottles for $2.50. Therefore we would appreclate it if you will notify all of
your customers that they must not sell Herb Julce for less than 98 cents per
bottle, or three bottles for $2.50, otherwise you will be forced to cut off their
supply. We are going to hold up the price on Herb Juice in St. Louis it we
have to discontinue selling every Jobber, and before we accept any further orders
from any jobber in St. Louis we must have thelr assurance they will not sell
Herb Juice to any dealer that cuts the price less than 98 cents per bottle, or
three for $2.50. We trust, therefore, you can see your way clear to give us such
assurance before placing your next order.

(2) Letter to a Mobile jobber under date of December 4, 1925
(Commission’s Exhibit 11-T):

We are very much pleased to note that you agree not to sell any more Herb
Julce to the department store in Mobile that has cut the price to a ridiculous
low figure. In accordance with this agreement we are pleased to advise that so
long as you adhere to this request from us not to sell these people, we will be
pleased to supply you with our goods. Assuring you that it Is not our intention
in the least to cut off your supply to the regular drug trade, but simply trying
to prevent price-cutting of our preparation in your city, your future order,
therefore, will have our best attentlon, so long as you do not supply those people
that persist in cutting the price on Herb Juice.
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(2) Respondent requested from its dealers reports as to the cutting
of prices by other dealers, investigated and acted upon such reports
by declining further shipments if the price cutter did not agree to
maintain prices in the future.

(¢) Respondent refused to fill orders received from jobbers for
Herb Juice to be shipped to price cutting retailers.

Par. 6. The direct tendency and result of the above acts and prac-
tices of respondent has been to suppress competition in the distribu-
tion and sale of respondent’s medicine and constrain said dealers to
sell said medicine at the prices fixed by respondent and prevent them
from selling such medicine at such prices as they may desire and
thus to deprive the ultimate purchasers of said medicine of the advan-
tages which they would have obtained from the natural and unob-
structed flow of commerce in such medicine under conditions of free
competition.

Par. 7. There is no evidence that the respondent actively em-
ployed any of the methods and practices hereinbefore found to have
been employed after June, 1926. The respondent, however, in its
answer filed herein, did not plead any abandonment of the methods
charged, but denied that any unfair methods had ever been employed
by respondent. The respondent later, in its brief filed before the
Commission, states as follows:

Insofar as the Immediate application of the questions to be determined in this
proceeding s concerned, it is in the nature of an abstraction, for whether or not
the respondent was guilty of unfair business methods during the latter five
months of 1923, the respondent by January 1, 1926, bad voluntarily abandoned
them and has not resumed them. As business exigencies in the future may
require respondent to take measures to protect itself from like occurrences, it
would not like to be precluded by an order entered in this cause.

The Commission finds upon the whole record that there is a dan-
gerous probability that the respondent will in the future resume
said methods and practices unless restrained by the Commission.

CONCLUSION

The practices of the said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are to the prejudice
of the public and are unfair methods of competition in commerce in
violation of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence, briefs and oral argument,
and the Commission having made its findings as to the facts and its
conclusion that the respondents have violated the provisions of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ?,

Now, therefore, it is ordered, That the respondent, Herb Juice
Medicine Co., its officers, agents, and employees do cease and desist
from carrying into effect, or attempting to carry into effect, its policy
of securing the maintenance of resale prices for its products by
cooperative methods in which the respondent and its distributors,
customers and agents undertake to prevent the sale of its products
for less than said resale price:

(1) By entering into contracts, agreements or understandings with
.any dealer that respondent’s products are to be resold by such dealer
at prices specified or fixed by respondent;

(2) By procuring, or attempting to procure, by-threats, or other-
wise, promises or assurances from any dealer that the prices fixed by
respondent shall be maintained by such dealer;

(8) By procuring, or attempting to procure, by threats or other-
wise, agreements, promises or assurances from any jobber that such
jobber shall refuse to sell respondent’s products to retailers not main-
taining the price specified or fixed by respondent.

(4) By requesting dealers to report the names of other dealers who
do not maintain respondent’s resale prices or who are suspected of
not maintaining the same, or in any manner enlisting the cooperation
of dealers in the maintenance of any resale prices specified or fixed
by respondent.

It is further ordered, That the respondent shall, within 60 days
after the service upon it of a copy of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinbefore set forth.

4
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Complaint

I~ THE MATTER OF

CHIPMAN KNITTING MILLS AND CHAS. CHIPMAN’S
SONS CO., INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1295. Comgplaint Mar. 17, 1925—Deccision, Apr. 16, 1928

Where a corporation engaged in the manufacture and sale of hosiery, including
a woman’s stocking, of which only the instep, sole and toe were knit on flat
machinery permanentlly giving the article the desired shape, that is to say,
so shaped in the knitting by the process of * narrowing” and * widening,”
as is “ fashioned” hose, and of which the leg, shaped at the ankle by cut-
ting, was nrade on a regular circular knitting machine, and which, in its
seam up the back, mostly imitation, In its “fashion marks” at the back
of the calf on each side of the seam, and under the knee, in i{ts opening on
the inside of the welt, and In its heel, cut to shape, and with its full fash-
ioned 1instep, sole, and “diamond point” toe closely simulated a “fash-
ioned ” or “full fashicned " stocking, that is, hosiery knit on flat machinery
as above set forth; and said corporation’s corporate selling agency;

(a) Advertised, labeled and branded said stockings as “ form fashioned”; and

(%) Supplied advertising material and literature so describing said hosiery to
jobbers and retailers;

With the effect of causing confusion in the minds of the trade and purchasing
public, and with the capacity and tendency to cause purchasers and pros-
pective purchasers to buy sald stockings, so named and labeled, as and for
the better shape retaining and ordinarily more expensive genuine “fash-
foned” or “full fashioned” hosiery made on flat mrachines as above set
forth:

Held, That such false and misleading advertising, and such migbranding or
mislabeling, under the circumstances set forth, constituted unfair methods
of competition.

Mr. G. Ed. Rowland for the Commission.

Fraley & Paul, of Philadelphia, Pa., for respondents.

Greene & Hurd, of New York City, for intervenors, National
Association of Hosiery & Underwear Manufacturers,

Sy¥nopsis oF CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent Chipman Knitting Mills, a Pennsylvania corporation en-
gaged in the manufacture of hosiery and in the sale thereof in
wholesale and/or retail quantities throughout various States, and
with principal or executive offices and manufacturing plant in Easton,
Pa., and respondent Chas. Chipman Sons Co., Inc., a New York
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corporation with principal or executive offices in New York City,
selling agents for said first named corporation’s so-called * form
fashioned ” hosiery, with advertising falsely or misleadingly and
misbranding or mislabeling, in violation of the provisions of section
5 of such act, prohibiting the use of unfair methods of competition
in interstate commerce. .

Respondents, as charged, engaged as above set forth, for more than
one year last past in their advertisements in publications of general
circulation throughout the several States, and in other advertising
matter, and on the brands and labels attached to hosiery made by
them, or the boxes containing the same, falsely represented and de-
scribed the product in question as “ form fashioned ” hosiery, the
fact being that the same was not “ fashioned ” as generally under-
stood by the trade and purchasing public, but, instead of being made
of a fabric knitted flat and of uniform texture, and shaped by the
process known as widening and narrowing, was knitted over a cylin-
der, and cut out and sewed together with a seam extending the entire
length of the boot of the hosiery, in order to simulate genuine
fashioned hosiery.!

As alleged by the complaint “ the use by the said respondents of the
word ‘¢ fashioned’, either independently or in conjunction with the
word ‘ form ’ in denominating and describing their product in their
advertising matter and on the brands or labels attached to said prod-
uct and/or on the boxes containing the same, have the capacity and
tendency to and/or do mislead and deceive the purchasers and pros-
pective purchasers of said hosiery into the belief that thesaid product
is ¢ fashioned * hosiery, and tends to and does cause such purchasers
and prospective purchasers to purchase said hosiery in that belief
and thereby divert trade from truthfully marked goods” and such
misrepresentation unfairly puts to a competitive disadvantage those

1 The complalnt seta forth the foregoing as follows: * The terms ’frshioned’ and ¢ full
fasghioned’, as applied to hoslery are regarded as synonymous by a majorlty of the trade
and purchasing public as descriptive of (hat type of hoslery made of a fabric knitted fat
and of uniform texture and so shaped in the knitting by the process known to the kaltting
trade as widening and narrowing so as to conform to the shape of the leg, containing sald
uniformity of texture and being closed in the bhack with a stitched seam. The shape of
the hoslery is accomplished by the dropping of stitches where the contour begins to narrow,
thereby forming true gusscts or ‘fashioned’ marks parallel the leg seams, This sald
process of dropping stitches s carried on also at the bottom of the heel, at the instep, the
toe and sometimes just below the garter welt at the back of the knee, giving 1n all cases
permanent shape effected by knitting. The fact is that the hoslery advertlsed, offered for
sale, and sold by respondent as ‘form fashloned® is what i8 known to the trade and
purchasing public as ‘seamless’ hoslery, being hoslery knitted over a cylinder and made
to conform to the shape of the leg by means other than the process used in the manufac-
ture of ‘fashfoned’ hoslery. The respondent fashions the hoslery manufactured by it by
cutting out the fabric at the back of the ankle and sewing the same together and extend-
ing the sald seam the entire length of the boot of sald hose in order to shmnulate what is
known to the trade and purchasing public as ‘fashioned’ hoslery knitted by the process
hereinbefore stated .
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individuals and concerns selling geruine “ fashioned ” hosiery and
denominating and representing the same as such, or as “full fash-
ioned ”, and dealing fairly among themselves and with the purchasing
public; all to the prejudice of the public and respondents’ competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FInNDINGS As TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Chipman Knitting Mills and Chas.
Chipman’s Sons Co., Inc., charging them with the use of unfair
methods of competition in commerce, in violation of the provisions of
said act.

Respondents having entered their appearance and filed their an-
swer to the complaint herein, hearings were had and evidence was
introduced upon behalf of the Commission and the respondents be-
fore an examiner of the Federal Trade Commission, theretofore duly
appointed.

And thereupon this proceeding came on for final hearing, and
counsel for the Federal Trade Commission and counsel for respond-
ents having submitted briefs and having argued the case before the
Commission, and the Commission having duly considered the record,
and being now fully advised in the premises, makes this its findings
as to the facts and conclusion:

FINDINGS AS TO THE FACTS

Paracrapr 1. Respondent, Chipman Knitting Mills, is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Pennsylvania, with its principal executive
offices and manufacturing plant located in the city of Easton, in said
State. It is now, and has been for more than one year last past, ea-
gaged in the business of manufacturing hosiery and in selling the
same in interstate commerce in wholesale quantities throughout va-
rious States of the United States, and the District of Columbia. On
receipt of orders for its said hosiery, respondent causes said product
to be shipped or transported in interstate commerce from its ware-
rooms or manufacturing plant located in the State of Pennsylvania
to purchasers located in other States of the United States, and the
District of Columbia. In the course of its said business respondent
has been and still is in competition with other individuals, firms,
partnershlps and corporations manufacturing hosmry and selling the
same in interstate commerce,
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Par. 2. Respondent, Chas. Chipman’s Sons Co., Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal or executive
office located in the city of New York, in said State. It is now, and
has been for more than one year last past, the selling agent of various
hosiery mills, including the mill of respondent, Chipman Knitting
Mills, and as selling agent for such mills, sells and ships in interstate
commerce from these mills and from its warerooms in the said city
of New York various kinds and grades of ladies and misses’ hosiery,
and various kinds and grades of men’s and children’s hosiery, and
causes the said hosiery, when sold by it, to be transported from the
State or States in which manufactured into and through other States
of the United States, and the District of Columbia. In the course
and conduct of its said business said respondent has been and still is
in competition with other individuals, firms, partnerships, and cor-
porations selling hosiery in interstate commerce.

Par. 3. Respondent, Chipman Knitting Mills, is engaged exclu-
sively in the manufacture of women’s seamless, or circular knit,
hosiery, and the stocking designated by it as No. 100. It purchases
from other mills full fashioned stockings which have been completely
knitted and seamed, which it then dyes and finishes. Its output in
1925 was approximately 3,500 dozens pairs per day, consisting of
2,200 dozen pairs of seamless, or circular knit stockings, 1,000 dozen
pairs of the No. 100 stocking, and 300 dozen pairs of full fashioned
hosiery dyed and finished by it. Respondent, Chas. Chipman’s Sons
Co., Inc., is engaged principally in the sale of seamless, or circular
knit, hosiery. It also sells full fashioned hosiery, but its sales of
seamless, or circular knit, stockings in dozen pairs greatly exceeds its
sales of full fashioned stockings. It also advertises and sells under
the name and label “ Form Fashioned ”, the No. 100 stocking made by
respondent, Chipman Knitting Mills.

Par. 4. Respondent, Chipman Knitting Mills, claims to manufac-
ture the stocking designated by it as No. 100 under three patents, as
follows: U. S. Letters Patent No, 924,605 issued June 8, 1909, which
expired June 8, 1926; U. S. Letters Patent No. 1,551,993, issued Sep-
tember 1, 1925; and U. 8. Letters Patent No. 1,589,290, issued June
15,1926. None of these patents covers the method of knitting either
the leg or the instep, sole and toe of the said stocking, but relate wholly
and exclusively to so knitting a heel tab on a circular machine, and
cutting the same, that a seamless, circular knit leg tube may be
transferred to that part of a flat, full fashioned machine known as
a “footer ”, in order that a full fashioned instep, sole and toe may
be joined to the circular knit leg. Said respondent registered the
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trade-mark “ Form Fashioned ” in the U. S. Patent Office on Novem-
ber 1, 1921, registration No. 147,842, and has since used and now
uses the same as a trade-mark for its said No. 100 stocking.

Par. 5. Respondents advertise the No. 100 stockings under the
trade-mark label “ Form Fashioned ”?, and pack, sell and ship the
same under said label to jobbers throughout the United States, and
said jobbers resell the said stockings under that label to retail dealers.
Respondents also supply and ship to jobbers and to retailers various
kinds of advertising material and literature featuring the said trade-
mark label. Many jobbers purchasing the said No. 100 stockings
from respondents, do not use this trade-mark label “ Form Fash-
ioned ¥, and at their request, respondents pack and ship the stockings
under the private brand names and labels of such jobbers, or simply
tagged as their “No. 100”. For one or more jobbers, respondents
pack and ship these stockings under the name and label “ F, F, F.”,
said letters standing for “ Full Fashioned Foot ”, and said stockings
are sold by these jobbers to retailers under said name and label.
Respondents supply to such jobbers and retailers advertising material
of various kinds featuring this name.

Par. 6. Hosiery is generally divided into three principal classes
known as ¢ full fashioned ” hosiery, “ seamless ”, or “ circular knit *,
hosiery, and “cut” hosiery. The vast majority of stockings for
women sold in this country during the past thirty years fall within
the first two classes, very few of the last class being manufactured
and sold. The machines used and the method of knitting hosiery
of the first two classes are distinctly different. Full fashioned
hosiery is knitted on flat machines, invented about 1864 by William
Cotton, and are known today as “ Cotton patent type machines ”,
Such machines knit a flat piece of fabric, which is shaped during
the knitting process, and the edges of which have to be seamed to-
gether to complete the stocking. Seamless, or circular knit, hosiery
is knitted on circular machines, which knit a seamless tube containing
the same number of wales at the ankle as at the top of the stocking,
and the completed stocking is seamless throughout. Until recently
such stockings have been known as “seamless” stockings, but be-
cause of developments in the industry, which will be set forth here-
inafter, they are now more generally referred to as “circular knit
hosiery. In neither full fashioned nor seamless hosiery is any part
of the knitted fabric cut and sewed. Cut hosiery is manufactured
either from flat, unshaped pieces of fabric which are cut to pattern
and sewed together, or from seamless tubes knitted on the circular
knitting machines. The majority of stockings sold in this country
prior to the year 1880 were of the cut type. Because of its more
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expensive method of manufacture, and its better fit, due to the shap-
ing given it during the knitting process, full fashioned hosiery cus-
tomarily sells for a higher price than seamless, or circular knit,
hosiery.

Par. 7. The essential characteristic of full fashioned hosiery is that
the flat fabric of the stocking is structurally shaped in the knitting
to conform to the shape of the human leg and foot. This is accom-
plished by a process termed “narrowing ”, which consists in remov-
ing loops from two or more needles to an adjoining needle, knitting
these loops in one operation of the transferee needle, and thercafter
leaving the first necdles out of the knitting operation. This results,
first, in reducing the number of wales in the fabric, thereby “ narrow-
ing ” the flat piece of fabric, and secondly, in producing noticeable
gussets or prominences in the fabric. Such gussets or prominences
have long been known in the trade by the trade term * fashion
marks”., These  fashion marks ” appear in the {lat fabric wherever
the narrowing process has been employed and are customarily found
in full fashioned stockings under the knee, at the back of the leg on
each side of the seam, in the heel, under the instep, and at the toe.
On machines of the Cotton patent type, it is mechanically possible
to “ narrow ”, or shape, the flat piece of fabric in this way at any
point. As the foot is considerably narrower and much shorter than
the leg, the knitting can be completed in a much shorter period.
Cotton patent type machines are therefore divided into two parts,
one called the “legger ” and the other the “ footer”. A complete
machine or set, usually consists of three “leggers” and one “ footer ”,
The legger knits the leg of the stocking, including the heel, and the
% footer ” knits the instep, sole and toe of the foot. Knitting is begun
on the “legger ” at what is to be the top of the stocking, forming a
flat piece of fabric. As the knitting proceeds, each side of the flat
fabric is generally slightly “narrowed ” below the welt, with the
result that ¢ fashion marks ” appear under or back of the knee in the
completed stocking. When the widest point of the calf is reached,
gradual “narrowing ” is begun and continued down to the top of
the ankle. At this point in the “ narrowing ™ process, the loops are
not transferred from the end neecdles of the flat needle bed, but from
needles five or more inward from each end, so that in the completed
stocking a vertical row of “ fashion marks ” appears on each side of,
and four or more wales away from, the seam at the back of the
stocking, These intervening wales between the seam and the two
parallel rows of “ fashion marks ” are known in the trade as “ border-
ing wales”. At the heel a large number of needles at the center of
the needle bed are taken out of action, and two heel tabs are knit,
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each of which is slightly “ narrowed ”, leaving “ fashion marks” in
the heel of the completed stocking. The knitted fabric is then trans-
ferred to the “ footer ” and the instep, sole and toe knitted onto the
leg. The “narrowing ” process is continued on the footer, and the
flat fabric is “ narrowed ” somewhat on each side to shape the instep.
At the toe the “narrowing ” is very rapid, loops being transferred
inward on each side at every course, forming distinct “ narrowing
lines ”, which results in a structural formation in the fabric usually
referred to as the “ diamond point ” toe. The flat piece of fabric is
then removed from the “ footer ”, and put on a seaming machine,
which seams together the selvedge edges from the toe to the top of
the stocking. The complete stocking has a seam extending along
the bottom of the foot, through the heel and up the back of the leg
to just inside the garter welt. The seaming machine can not reach
the inside thickness of the welt, which results in an opening about
two inches long being left at that point.

Par. 8. The distinguishing characteristics of full fashioned stock-
ings are, first, a seam from top to toe; second, the “fashion marks”,
which appear usually under the knee, and always at the calf of the
leg, in two lines parallel to and on each side of the seam, in the heel
and under the instep; third, a distinctive box-like structure of the
heel; fourth, the “diamond point ” toe; and fifth, an opening in the
seam at the inside thickness of the garter welt.

Par, 9. Seamless, or circular knit stockings, are knit on cylindrical
machines, which knit one stocking at a time, in continuous succession.
They present in appearance none of the characteristics of full fash-
ioned stockings. The knitting is done by a revolving cylinder on
which is a circle, or battery, of needles. The knitting begins at the
top of the stocking, and continues until the toe is reached, and the
stocking comes off the machine and another one is immediately
started. The stocking when it is completed is in the form of a tubu-
lar web, containing the same number of wales at the ankle and in the
foot, as at the top. At the heel and toe of the stocking the machine
performs so-called “reciprocal ” knitting in the course of which the
machine instead of revolving, oscillates back and forth around only a
part of the circle of needles. During this reciprocal knitting process
certain needles are pushed to an inactive position until only about
one-third of them are knitting. As the knitting proceeds these inac-
tive needles are again put in action, the final result being a seamless
“pouch ” conforming to the shape of the heel and toe. The needles
which are temporarily put out of action in this reciprocal knitting
operation retain on them their loops, and there being no transfer of
loops from one needle to another, as in the case of the full fashioned
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machine, no * fashion marks” appear in the completed seamless stock-
ing. No circular machine has yet been put into commercial use which
is capable of transferring loops from one needle to another, thereby
reducing the circumference of the seamless tube. The knitted struc-
ture of the heel of a seamless, or circular knit, stocking presents an
appearance noticeably different from the box-like appearance of a
full fashioned stocking. Various improvements have been made to
the circular machine designed to give shape to the stocking at the
ankle. These consist of mechanical.attachments which tighten the
tension of the yarn at this point, and knit shorter stitches at the ankle
than at the top.

The chief disadvantage of the seamless or circular knit, stockings
is that the ankle has the same number of wales as the upper part of
the leg, and hence does ont conform to the shape of the human leg
at that point. Such shaping as is given at the ankle by tightening
the tension or knitting shorter stitches is usually temporary, and after
use and washing the stockings tend to lose their shape at the ankle
and revert to the straight tubular form. The circular machines knit
stockings in continuous succession, one at a time, and as the stock-
ings are knitted as a tube, they can be turned out much more rapidly
and at less expense than can full fashioned stockings. Skilled opera-
tors are not required, as in the case of the Cotton patent type machine,
and one operator can take care of a number of machines.

Par, 10. Up until about 1917 seamless stockings, as the name
implies, contained no seams or “ fashion marks.,” When more of the
stocking became visible, by reason of the change in length of women’s
skirts, manufacturers of seamless stockings began knitting an imita-
tion seam in their stockings by means of an attachment to the circu-
lar machine. Later, in order to more nearly imitate the appearance
of full fashioned stockings these manufacturers also devised means
for putting imitation “fashion marks” at the.back of the calf of
their stockings, in the same place at which they are found in full
fashioned stockings where they would be visible when the stockings
were worn. At the present time practically all seamless, or circular
knit, stockings contain these imitations of full fashioned stockings.

It is not customary to put these imitations at points where they are
not visible when the stockings are worn, and accordingly seamless,
or circular knit, stockings have no seam along the bottom of the foot,
or imitation “ fashion marks” under the knee, in the heel, and under
the instep, Since an imitation seam now appears at the back of
seamless, or circular knit, stockings, the term “seamless ” is no longer
used to describe them, and they are usually referred to in the industry
as “circular knit” hosiery. After imitation “ fashion marks” were
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added to the imitation seam, some circular knit manufacturers, in
advertising and labelling such stockings, began to use the word
“fashioned,” or a term containing that word, such as “mock fash-
ioned,” “semi-fashioned,” etc., to describe their stockings, The use
of such word, or terms, has created confusion in the minds of the
purchasing public as to the true meaning of the word “fashioned,”
as applied to hosiery.

Par. 11. Cut hosiery was originally knit in a flat, unshaped plece
of fabric, and then cut to the shape of a8 stocking and sewed together.
After the circular knitting machine was perfected, the tubular web-
bing produced by that machine was utilized as a material for such
stockings. The tubular web was cut in lengths, feet cut in it, and
sewed on sewing machines. At present very little cut hosiery is
manufactured in this country.

Par, 12. The No, 100 stocking advertised and sold by respondents
under the name “Form Fashioned” is a combination circular knit,
full fashioned and cut out stocking, The leg of the stocking is knit
on a circular knitting machine, the instep, sole and toe are knit on
the “footer” of a Cotton patent type machipe, and a certain amount
of material is cut out at the ankle to give the stocking shape at that
point. The method of manufacture is as follows:

The leg is knit on a regular circular knitting machine, except that
the cylinder contains more needles than the ordinary machine, be-
cause material is to be cut out of the ankle. As the knitting of the
leg proceeds, the stitches are tightened at the ankle. A straight
edged, semicircular heel tab is knitted on the bottom of the leg,
under a patent owned by respondent, Chipman Knitting Mills, in-
stead of the usual heel pouch as in regular circular knit stockings.
This heel has a box-like appearance, and closely resembles a full
fashioned heel. When the stocking comes off the circular knitting
machine, the heel tab and a part of the ankle portion are split up
the middle so it can be transferred to the full fashioned “ footer,”
where the full fashioned instep, sole and toe are knitted on to the
leg. The stocking is then transferred to a machine which sews
the edges of the foot together, cuts off part of the heel so as to round
off the point, cuts out a quantity of the fabric at the ankle and sews
together the cut portion. About forty wales are cut out at the
bottom of the ankle, the cutting tapering off until the calf is reached,
where the cutting stops and the seamless tube is left intact from that
point to the top of the stocking. After the cut edges of the heel and
ankle are seamed together the machine knits an imitation seam from
the point where this necessary seam ends up to the top of the stocking.
An opening is cut in the inside thickness of the seamless knit welt, in
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the same place as an opening is of necessity left in the welt of full
fashioned stockings. Imitation “fashion marks” are put in the
stocking on each side of the seam at the back of the calf, as in
most circular knit stockings, and also under the knee where they
appear in full fashioned stockings. It is unusual for imitation
“fashion marks” to appear in seamless, or circular knit stockings
gé this point. '

Pax. 13. The use of the word “ fashioned ” as applied to hosiery
means that the hosiery so described has been shaped in the structure
of the knitted fabric by the process known as “narrowing” or
“widening ” so as to conform to the shape of the human leg. From
the beginning of the hosiery industry the word * fashioned ” has
had a descriptive meaning in the trade. Prior to the invention of
power-driven machines in England, stockings were knitted on hand
stocling-frames, which had a straight, or flat, bed of needles, and
on which was knitted a flat fabric. The operator of such a stock-
ing frame could knit a straight, unshaped, parallel-edged fabric,
or he could widen or narrow the fabric at will by stopping at the
end of each course and transferring by hand the loop on the end
needle outward to a new needle or inward to a needle already hav-
ing a loop on it. Where widened, a small hole or pinpoint ap-
peared in the fabric; where narrowed, a small gusset or “fashion
mark ” appeared. Only knitted fabric shaped in this way dur-
ing the process of knitting has been termed “ fashioned work.”

In the early books on the hosiery industry, stockings produced by
this process are referred to as “ fashioned ” hosiery, to distinguish
them from hosiery produced by cutting to shape. Machines of the
Cotton patent type automatically perform the same process of “ nar-
rowing ” as was done by hand on the stocking frames, and the hosiery
thus produced has always been termed “fashioned ” hosiery. The
term “full fashioned ” is generally used in this country in adver-
tising and selling stockings knitted on these machines, but many
manufacturers, jobbers, and retailers, refer to such stockings by the
single word “fashioned”. Prior to the appearance of imitation
seams and “fashion marks” on seamless, or circular knit, stock-
ings, the word “fashioned” was not used in any way to describe
such stockings, nor was it employed in advertising, labelling or sell-
ing them, and since that time there has been no change in the method
of knitting such stockings which would entitle them to be described
as “ fashioned.”

Par. 14. The word “ fashioned ”, as applied to hosiery has been
for many years associated in the minds of the purchasing public with
full fashioned hosiery, which hosiery is given a shape in the knit-
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ting process by the transferring of loops or stitches from one needle
to another and the dropping or adding of needles in the knitting
operation, and which bears certain distinguishing characteristics in
outward appearance by which it can be identified. Hosiery shaped
by this process retains its shape after continued wearing and wash-
ing. The use of the word “ fashioned ”, either by itself or in con-
junction with any other word or words, to describe, or as a label
for, hosiery which bears the outward appearance of full fashioned
hosiery but which has been shaped by cutting or by changing the
stitch length, or tension, at the ankle, has the capacity and tendency
to cause purchasers and prospective purchasers to buy said hosiery
in the belief that they are buying full fashioned hosiery, or hosiery
which has been shaped in the knitting process by the same or simi-
lar process to that employed in making full fashioned hosiery.

Par. 15. The leg and heel of respondent’s No. 100 stocking, adver-
tised and sold under the name * form fashioned”, is not fashioned
as that term is used and understood in the hosiery industry. It is
made on a circular knitting machine and the shaping given the
stocking at the ankle is not accomplished by the knitting process,
but is the result of cutting the fabric after the knitting is com-
pleted. The instep, sole and toe of the stocking is knit on a Cotton
patent type “footer ”, and the flat fabric is shaped by “narrow-
ing ” in the knitting process, and may properly be described as
“ fashioned ” or “ full fashioned”. The term * fashioned ” as used
in the name “ form fashioned ” applies to the whole stocking, and
is not limited to the foot of said stocking, The word “ form ” has no
distinctive meaning in the hosiery industry and does not qualify or
limit the word “ fashioned ” in any material way. The use of the
word “ f{ashioned” in the term * form fashioned” to describe the
No. 100 stocking manufactured and sold by respondents, without
qualifying words which limit its application to the instep, sole and
toe of said stocking, has the capacity and tendency to mislead and
deceive purchasers and prospective purchasers into the belief that
the entire stocking has been shaped in the knitting in the same way -
that full fashioned stockings are shaped, and to cause them o pur-
chase such stocking in that belief.

Par. 16. The term “form fashioned ”, used by the respondents as
a name and label for the No. 100 stocking manufactured and sold by
them, is so similar in sound and appearance to the term * full
fashioned ”, a well-known trade term descriptive of stockings pos-
sessing certain well-recognized characteristics, as to cause confusion
in the minds of the trade and purchasing public, and has the capacity
and tendency to cause purchasers and prospective purchasers to buy
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said No. 100 stockings, under the name and label * form fashioned ”,
in the belief that they are actually purchasing full fashioned
stockings.

Par. 17. The No. 100 stocking advertised and sold by respondents
under the name “form fashioned ” closely simulates a full-fashioned
stocking. It has a seam up the back, most of which is an imitation
seam, the same as a full fashioned stocking; it has imitation * fashion
marks ” on the back of the calf on each side of the seam, in the
same place as they appear on a full fashioned stocking; it also has
these imitation fashion marks under the knee, where they do not
customarily appear in a circular knit stocking, but where they
are to be found in practically all full fashioned stockings; it has
an opening on the inside of the welt, which appears in all full
fashioned stockings and which is cut there by respondents for the
partly admitted purpose of imitating a full fashioned stocking; it
has a heel which differs from the ordinary seamless heel and which,
although the fabric is knit on a circular machine, resembles so closely
the heel of a full fashioned stocking that it requires close examina-
tion by one familiar with hosiery to distinguish it; and it has a
full fashioned instep and sole, and the “diamond point ” toe. The
“diamond point” toe is a distinguishing mark of a full fashioned
stocking, and many wemen rely on it when purchasing hosiery to
assure themselves that they are getting full fashioned stockings.
This stocking as manufactured and sold by respondents is so sim-
ilar in outward appearance to a full fashioned stocking that its
advertisement and sale under the name and label “form fashioned ”
has the capacity and tendency to mislead and deceive purchasers
into the belief that it is a full fashioned stocking and to cause them
to buy it in that belief.

Par. 18. The use by respondents of the word * fashioned” in
the name and label “form fashioned”, to describe a stocking, the
leg and heel of which are made on a circular knitting machine and
shaped at the ankle by cutting, without limiting the use of said
word to the foot of said stocking, said foot being what is known
and recognized as a “full fashioned foot”, is misleading to the
trade and purchasing public, and has the capacity and tendency to
induce purchasers and prospective purchasers to buy said stock-
ing in the belief that they are purchasing a stocking which has
been shaped in the lmitting by the process known as “ narrowing ”,
hereinbefore described, when such is not the case.

Par. 19. The use by respondents of the name and label “ form fash-
ioned ” to describe the No. 100 stocking manufactured and sold by
them, which said stocking in its outward appearance closely simu-
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lates a full fashioned stocking, causes confusion in the minds of
the trade and purchasing public, and has the tendency and capacity
to mislead and deceive purchasers and prospective purchasers of said
stocking, sold under the name and label above set forth, into the
belief that they are purchasing a full fashioned stocking, When such
is not the case.

CONCLUSION

The practices of said respondents, Chipman Knitting Mills and
Chas. Chipman’s Sons Co., Inc., under the conditions and circum-
stances set forth in the foregoing findings are unfair methods of
competition in interstate commerce, and constitute a violation of the
act of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complamt of the Commission, answer of the re-
, spondents, the testimony and the evidence, and the Commission
having mado its findings as to the facts and its conclusion that the
respondents have violated the provisions of the act of Congress
approved September 26, 1914, entitled “An act to crcate a Federal
Trade Commission, to define its powers and duties, and for other
purposes”,

Now, therefore, it is ordered, That the respondents, Chipman Knit-
ting Mills, a corporation, and Chas. Chipman’s Sons Co., Inc., a
corporation, their oflicers, directors, agents, servants, and employees,
do cease and desist from directly or indirectly:

1. Using the word “fashioned ”, either by itself or in conjunction
with any other word or words, as a name for or to describe a stocking,
unless said stocking is shaped in the knitting by the process known
as “narrowing ” or “ widening ”, which involves the transfer of loops
or stitches from one needle to another and the dropping or adding
of needles in the knitting operation.

2. Using the word ¢ fashloned . either by itself or in con]unctlon
with any other word or words, as a name for, or to describe, a stock-
ing only part of which is actually shaped in the knitting by the
process known as “ narrowing ” or “ widening ”, which involves the
transfer of loops or stitches from one needle to another and the drop-
ping or adding of ncedles in the knitting operation, unless said word
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“fashioned ” is qualified or limited in such a way as to apply specifi-
cally to the part of the stocking thus shaped.

3. Using the word “ fashioned ”, either by itself or in conjunction
with the word ¢ form ”, as a name for, or in advertising, labelling and
selling, a stocking the leg and heel of which is knitted on a circular
knitting machine, with the ankle shaped by cutting out a portion of
the material, and the instep, sole and toe shaped in the knitting on a
Cotton patent type “ footer ” machine, by the process known as “nar-
rowing ”, unless said word “ fashioned ” is qualified or limited in such
a way that it applies specifically to the foot of said stocking.

4. Using the term “form fashioned ” as a name and/or label for a
stocking which closely simulates in outward appearance and charac-
teristics a full fashioned stocking, but which in fact is not a full
fashioned stocking.

5. Using the term “form fashioned” as a name and/or label for
a stocking which closely simulates a full fashioned stocking in that
it has a full fashioned foot, a seam up the back, most of which is
imitation, imitation “ fashion marks” at the back of the calf on each
side of the seam, and under the knee, and a heel knitted on a circular
knitting machine and cut to shape, which heel closely resembles a full
fashioned heel.

It is further ordered, That the respondents, Chipman Knitting
Mills and Chas, Chipman’s Sons Co., Inc., shall within 60 days after
service upon them of a copy of this order file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist herein-
before set forth.
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Complaint

IN THE MATTER OF

CHARLES T. MORRISSEY, DOING BUSINESS UNDER THE
TRADE NAMES AND STYLES OF CHARLES T. MORRIS-
SEY & CO., AND CHARLES ORANGEADE COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. §, OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1444. Complaint, Mar, 10, 1927—Decision, May 1}, 1928

Where an Indlvidual, engaged under a trade name including the word “ Orange-
ade”, in the manufacture and sale of ‘‘soft drink powders”, for use,
together with certain liquld flavors, in the preparation of beverages, and
not composed, in either case, of fruits or fruit juices, but principally of
tartaric acid as a base, with oil of limes, lemons or oranges, in the *lime™
ete., flavors, and artificially colored;

(a) Labeled the packages, vials and other contalners of said soft drink powders
and flavors, ‘cherry”, *strawberry”, *grape”, * raspberry"”, ‘ras-o-
berry ", * pineapple ”, “lime”, “lemon ", *orange”, * orangeade”, * orange-
Julep”, “grape-julep”, “cherry-julep”, and “lemonette”; and

(b) Advertised said powders and flavors under such names, in publications of
general circulation and by means of circulars and cards distributed to
dealers and others, together with such representations as, “ The best straw-
berry drink you ever tasted” and * Wonderful true fruit flavor orangeade
in powder ", and depictions of the respective fruits indicated;

With the capacity and tendency to mislead and decelve the public into be-
leving sald products to be derived from the fruits or the julces of fruits
indicated, and to induce the purchase thereof in such belief, and with the
effect of so doing, and of placing in the hands of distributors and dispensers
of sald soft drink powders and beverages made therefrom, the means, in
the advertising matter and display cards supplled by him to distributors
and dispensers of his aforesaid products, and the beverages made there-
from, of decelving and defrauding the consuming public, and with the
capacity and tendency to divert business from and otherwise injure and
prejudlce competitors dealing in pure fruit Julces or extracts for compounad-
ing beverages, and in beverages already compounded, and who truthfully
mark their products:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition,

Mr. William A, Sweet for the Commisison.
Sy~Nopsts or COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent individual, doing business under a trade name
including the word “ Orangeade ”, engaged in the manufacture of
soft drink powders and in the sale thereof to purchasers in various
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States other than the State of origin of shipments, and with place
or places of business in Chicago, with misrepresenting product, mis-
branding or mislabeling and advertising falsely or misleadingly in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondent, as charged, engaged as above set forth, in selling cer-
tain of his said powders, under the brands “ Fruit Vale ”, “ Charles ”
and “ Crescent ”, containing none of the fruits or juices thereof as
hereinafter depicted and represented, labels the packages, vials and
other containers of his powders with the words, among others,
“orangeade ”, “ orange julep ”, “ lemon ”, “ limes ”, “ grape ”, “ grape
julep?, “cherry”, “cherry julep”, “strawberry”, *pineapple?,
“raspberry ”, and “ras-o-berry ”, respectively, together with depic-
tions of clusters of the fruit designated arranged in fanciful form
on such labels, and in advertising the same in newspapers, magazines
and other periodicals or publications of general circulation through-
out the various States, and on placards and other display matter
placed in the hands of dealers in and dispensers of beverages made
from his said powders, makes such representations as “ Wonderful
true fruit flavor orangeade in powder * * * Makes the best
drink you ever tasted—no trouble. Real, rich, true orange flavor
and color. Superior strength. *®* * * Grape, cherry, lemon,
apple, strawberry, pineapple, etec. * * *” “Crescent orangeade
powder is, without question, the best tasting, strongest and biggest
profit paying orangeade made. It is delightfully refreshing, and
has such a true, smooth, natural orange flavor that it has become the
most popular orange drink on the market. * * ¥ Tt costs you
much less than orange drinks in syrup form, has a much richer, bet-
ter flavor, and is more convenient to handle”. “Just like luscious
oranges ”—*“ Qur powder is derived from the juice of lemons reduced
to powdered form.”

The use by respondent, as alleged, * of the aforesaid designations,
statements, depictions and representations of and concerning his said
products, has the capacity and tendency to, and does, mislead pur-
chasers of said powders and the beverages made therefrom into the
belief that said powders and beverages are composed, in whole or in
part, of the fruit or juice of the fruit as represented, depicted and
designated, and to purchase same in said belief; and said placards
and display advertising supplied as aforesaid to the distributors and
dispensers of said powders and the beverages made therefrom, fur-
nish them with the means of deceiving and defrauding the consuming
public”, and said acts and practices tend to and do divert business
from and otherwise injure and prejudice competitors dealing in pure



CHARLES T, MORRISSEY 149
147 Findings

fruit juices or extracts therefrom, for the compounding of beverages
and beverages already compounded, and who truthfully mark their
products; all to the prejudice of the public and of respondent’s com-
petitors.

Upon the foregoing complaint, the Commission made the following

Rrrorr, F1npINGs As TO THE FAcTs, AND ORDER

Pursuant to the provisions of an.act of Congress approved Septem-
ber 26, 1914 (38 Stat. 717), the Federal Trade Commission issued and
served its complaint upon the respondent Charles T. Morrissey,
charging him with the use of unfair methods of competition in inter-
state commerce in violation of the provisions of section 5 of said act.

Hearings were had in the course of which testimony and evidence
were received in support of the charges in the complaint and in
opposition thereto. The trial examiner filed his report upon the
facts and the respondent filed exceptions thereto. A brief was filed
by counsel for the Commission., The time within which the brief of
respondent was required to be filed under the Commission’s rules
of practice expired on April 4, 1928, and no brief has been filed by the
respondent.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record and being fully advised in the
premises, makes this its findings as to be facts and its conclusion
drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarr 1, Respondent is an individual, doing business under
the trade names and styles of Charles T. Morrissey & Co. and Charles
Orangeade Co., with his usual place of business in the city of
Chicago, in the State of Illinois. He is now and has been for more
than two years prior to March 10, 1927, engaged in the business
of manufacturing certain powders designated and known as “ Soft
drink powders”, which are designed and intended to be used in
compounding beverages by the addition of water and sugar thereto,
and in the sale and distribution of said powders in interstate com-
merce between and among various States of the United States. He
also manufactures and sells, in commerce, certain liquid flavors put
up in vials and included in the packages or cartons containing said
powders, which liquid flavors are intended to be used in connection
with said powders in compounding said beverages. Respondent has
caused and now causes his soft drink powders and liquid flavors
when sold to the public to be transported from his place of business



150 FEDERAL TRADE COMMISSION DECISIONS
Findings 128 T.C.

in the city of Chicago to the purchasers thereof into and through
various States of the United States other than the State of Illinois.
In the sale and shipment of said powders and flavors respondent is
in competition with other manufacturers of similar powders, flavors,
and extracts, used in compounding of beverages, and of beverages
already compounded, and who cause the same when so sold to be
transported to the purchasers thereof located in various States of
the United States into which respondent has caused and now causes
his products to be transported.

Par. 2. In the course and conduct of his said business, as described
in paragraph 1 hereof, the respondent has caused and still causes to
be affixed to the packages, vials, and other containers of his said soft
drink powders and flavors, labels bearing the names and designa-
tions, “ Cherry ”, “ Strawberry ”, “ Grape ”, “ Raspberry ”, % Lime ¥,
“Lemon ”, “ Pineapple ”, “ Ras-o-Berry ”, “ Orangeade ”, * Orange-
Julep ”, © Orange 7, “ Grape-Julep ?, “ Cherry-Julep ”, and “ Lemon-
ette ”, respectively, and with said labels bearing said names and desig-
nations so affixed, sold and transported said products in interstate
commerce. Respondent in soliciting the sale and selling his said
products, in interstate commerce, has caused advertisements to be
inserted in publications having general circulation between and
among various States of the United States, and advertising circulars
and cards to be printed and distributed to dealers and others who
used said products in making beverages which were sold to con-
sumers. Such advertisements and advertising matter contain, among
other names and representations, the following: “ Qrangeade”,
% Grape-Julep ”, “The best strawberry drink you ever tasted ¥,
% Qrange-Julep ”, “ Cherry-Julep”, “Wonderful true fruit flavor
orangeade in powder ”, together with depictions of clusters of fruit,
cherries, grapes, strawherries, and oranges as the case may be.

Par. 3. The soft drink powder and flavors, labeled respectively,
% Cherry ”, “ Strawberry ”, “ Grape ”, “ Raspberry ”, “ Pineapple ”,
% Ras-O-Berry ”, “ Grape-Julep ”,, and “ Cherry-Julep ”, as set forth
in paragraph 2 hereof, contain none of the fruit, or juice of the
fruit so represented, but consist principally of tartaric acid as a
base, and are artificially colored with coal tar colors. The soft drink
powders labeled respectively, ®Lime?”, “Lemon”, “Lemonette”,
“Qrange ”,  Orangeade ”, and “ Orange-Julep ”, contain none of the
fruit or juice of the fruit so represented, but consist principally of tar-
taric acid, as a base, to which has been added oil of lemons, oil of
limes, and oil of orange, respectively, which is derived from the peel
of those fruits, and are artificially colored with coal tar colors.
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Par. 4. The labels and advertising matter used by respondent in
connection with the sale of his said soft drink powders and flavors
carry the false implication that the products so labeled and adver-
tised are derived from the fruits or the juices of the fruits so desig-
nated and represented, when such is not the fact, and have the
capacity and tendency to mislead and deceive the public into the
belief that said products are so derived, and to cause them to pur-
chase the same in that belief.

Par. 5. The use by respondent of the said labels and advertising
matter bearing aforesaid designations and representations of and
concerning his said soft drink powders and flavors has the capacity
and tendency to and does mislead purchasers of said products and
the beverages made therefrom into the belief that said powders and
flavors are composed in whole or in part of the fruit or juice of the
fruit so represented, depicted and designated and to cause them to
purchase the same in that belief; and said advertising matter and
display cards supplied by respondent, to the distributors and dis-
pensers of said soft drink powders and the beverages made therefrom
furnish said dispensers with the means of deceiving and defrauding
the consuming public.

Par. 6. There are among competitors of sald respondent indi-
viduals, firms and corporations which deal in and sell pure fruit
juices, or extracts therefrom, to be used in the compounding of bev-
erages, and in beverages already compounded, who truthfully mark
their products, and respondent’s acts and practices as hereinbefore set
forth tend to and do divert business from and otherwise injure and
prejudice such competitors.

CONCLUSION

The practices of said respondent under the conditions and circum-
stances described in the foregoing findings are to the prejudice of
the public and respondent’s competitors and are unfair methods of
competition in commerce and constitute a violation of the act of
Congress approved September 26, 1914, entitled “ An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes.” )
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon complaint of the Commission, the testimony in sup-
port of the complaint and in opposition thereto and the brief of
counsel for the Commission, the respondent having failed to file
& brief, and the Commission having made its findings as to the
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facts with its conclusion that the respondent has and is violating
the provisions of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes®,

It is ordered, That the respondent Charles T. Morrissey, his rep-
resentatives, agents, servants, employes, and successors, cease and
desist from:

(1) Using or authorizing the use by others in interstate commerce
of the words “cherry?”, “strawberry”, “grape”, “raspberry?”,
“ras-o-berry”, “pineapple”, “lime”, “lemon”, or “orange”,
either independently or in conjunction or combination with any
other word or words, letter or letters, as a corporate or trade name,
or as a trade brand or designation in advertising or on labels,
packages, or other containers or otherwise, in connection with the
sale or distribution, in interstate commerce, of a product which
is not composed wholly of the natural fruit, or juice of the fruit
of the cherry, strawberry, grape, raspberry, pineapple, lime, lemon,
or orange, respectively: Provided, that, when a product is com-
posed in substantial part of any natural fruit, or the juice of such
fruit, so as to derive its color and flavor from said fruit, and the
name of the said fruit is used in a corporate or trade name, or
as a trade brand or designation for said product, the name of
said fruit shall not be used unless said name is immediately accom-
panied with some other word or words, letter or letters, displayed
in type equally as conspicuous as that in which the name of the
fruit is displayed clearly indicating that said product is not made
wholly from the natural fruit or juice of the fruit designated, and
that will otherwise indicate clearly that the product is composed
in part of an ingredient or ingredients other than the natural fruit
or juice of the fruit designated.

(2) Using or authorizing the use by others, in interstate commerce,
in advertising or upon business stationery or on containers or on labels,
or otherwise, of any word or words, picture or symbol falsely repre-
genting or suggesting that a product is made from or contains the
natural juice or fruit of the cherry, strawberry, grape, raspberry,
pineapple, lime, lemon or orange, respectively.

1t is further ordered, That respondent, Charles T. Morrissey, pur-
suant to the provisions of Rule XVI of the Commission’s rule of
practice, shall, within 60 days after the service upon him of a copy
of the order hereinbefore set forth, file with the Commission a re-
port, in writing, setting forth in detail the manner and form in
which said order has been complied with.
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Syllabus

Ix THE MATTER OF

R. P. KUHNS, HOMER LAY, ROY DECK AND E. J. STER-
NER, PARTNERS, DOING BUSINESS UNDER THE TRADE
NAME AND STYLE EASTERN SEED COMPANY.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1489. Complaint, Dec. 14, 1927—Decision, AMay 17, 1928

Where partners engaged in the sale of vegetables and flower seeds to persons
in the varlous States, through the medium of agents, mostly children, whom
they procured by the offer of premiums to be given as prlzes for the sale
of their said seeds; in advertising their aforesaid premiums and seeds in
their catalogues,

(a) Misrepresented such premlums as of costlier and better materials and of
a greater value than was the case, describing dress patterns, fabrics and
wearing apparel of cotton and rayon, and containing no silk, as composed
in whole or in part of silk, and as crepe de chine or pongee, cotton table-
cloths and napkins as linen, gold plated watches, not engraved, with an
imitation sapphire, as “14-K white gold—Guaranteed 25 years, beautifully
engraved with sapphire stem crown’”, manicure sets, of imitation substances,
as ivory or shell, pocketbooks containing no leather, nor embossed, as
embossed leather, imitation leather cases of military brush sets, as fancy
grained leather, machine made sweaters as hand made, hosiery containing
only 8 per cent silk, as silk, and umbrellas respectively covered and orna-
mented with imitation taffeta and amber, as covered and ornamented with
the genuine substances:

Represented such premiums as of certain specifled retail values greatly In

excess of the actual values;

(0) Misrepresented the nulmber of packages required to be sold to secure the
various premiums, by enclosing three extra packages, on the pretense of
covering the expense of increased postal rates and insuring delivery of the
premium, post paid and insured, instead of sending the same collect with-
out responsibility for loss or damage, the fact being that the postage and
fees did not amount to the additional thirty cents the agents were required
to remit in order to insure such delivery; with the result that said agents,
mostly children, were thereby induced to order seeds because of said mis-
representations regarding packages necessary to be sold, in order to insure
receipt of premium; and

(d) Made such falge statements in describing thelr seeds, under pictures of
their supposed gardens, as “ Part of our flower testing garden. We grow
to maturity part of each variety, to see if they test true to name and yield
satisfactorily”, and “A view of our vegetable-testing garden. A con-
vincing proof of the reliability of our vegetable seeds. Each variety must
undergo the same rigid test”, the fact being that the pictures in questlion
were not pictures of gardens maintained and owned by them, and that they
purchased the seeds dealt in by them from the growers, accepting thelr
statements as to the qualities thereof;

(b

~
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With the capaclty and tendency to cause, and with the effect of causing, many
persons, mostly children, to become their agents, and many persons to pur-
chase seeds from said agents in relilance upon the truth of such false,
deceptive and misleading statements and representations, and of diverting
trade from competitors who truthfully labeled and advertised thelr
products:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. G. Ed. Rowland for the Commission,
Syx~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondents R. P. Kuhns, Homer Lay, Roy Deck, and E.
J. Sterner, partners engaged in the sale of vegetable and flower
seeds to persons residing at points in various States, and with place
of business at Lancaster, Pa., with advertising falsely or mislead-
ingly in violation of the provisions of section 5 of such act, prohibit-
ing the use of unfair methods of competition in interstate commerce.

Respondents, as charged, for about three years last past, engaged
as above set forth, in their letters, circulars, catalogues and other
business literature sent to persons, mostly children, whose names and
addresses are upon lists purchased by them, make many false, mis-
leading and deceptive statements and representations, concerning the
premiums offered to agents as compensation for the sale by said
agents of its packages of seed, sold by said agents at 10 cents each,
said statements and representations including the following:

(a) Articles.and garments of wearing apparel ag silk, in whole
or in part, when composed of other materials;

(b) Tablecloths, napkins and other like textiles, composed of
cotton, as linen;

(¢) Watches as composed of gold and ornamented with sapphires,
when composed almost entirely of other metal and ornamented with
imitations of the aforesaid stones;

(2) Hair brushes, manijcure sets and other toilet articles as made
of ebony, ivory and shell, respectively, when in fact made of other
materials;

(e) Pocketbooks as made of leather and embossed, when neither
so made nor embossed ;

(f) Certain machine-made garments as hand made;

(9) Hosiery composed of 8 per cent silk and 92 per cent other
materials, as silk;

() Umbrellas as covered with taffeta and ornamented with
amber, when neither so covered nor ornamented;
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(¢) That the premiums in question are, severally, of a specified
retail value, when in fact the fair retail value thereof is substan-
tially less; and

(7) Many other false, misleading and deceptive statements and
representations concerning the aforesaid premiums of like tenor
and effect.

Respondents further, as charged, in their aforesaid advertise-
ments hold out to the agents that said premiums will be given to
them in return for sale by them of a specified number of packages
of seeds at 10 cents each and remittance to respondents of the monies
thus procured, when as a matter of fact they require said agents
to sell in each instance three additional 10 cent packages as a condi-
tion of earning and securing the premiums.

Respondents also, as charged, in their said advertising set forth
false, misleading and deceptive statements and representations to
the effect that they regularly test their seeds for quality and pro-
ductiveness in gardens maintained by them for the purpose, when
in fact they make no such test and maintain no such gardens.

Said acts and practices, as alleged, “have the capacity and ten-
dency to and do cause many persons, for the most part children, to
become agents for respondents and as such to soll respondents’ said
seeds and many of the public to purchase said seeds from said agents,
all in the belief that respondents’ false, misleading and deceptive
statements all in this complaint before set out are true ”; all to the
prejudice of the public and of respondents’ competitors.

Upon the foregoing complaint, the Commission made the following

Report, FInDINGS 48 TO THE Facts, AND OrpER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint upon the
respondents, R. P. Kuhns, Homer Lay, Roy Deck, and E. J. Sterner,
partners, doing business under the trade name and style Eastern
Seed Co., charging them with the use of unfair methods of competi-
tion in commerce in violation of the provisions of section 5 of said act.

Respondents having entered their appearance and filed their answer
to the complaint herein, and having made, executed and filed an
agreed statement of facts in which it is stipulated and agreed by
respondents that the Federal Trade Commission shall take such
agreed statement of facts as the facts in this case and in lieu of
testimony, and proceed forthwith upon such agreed statement of
facts to make its findings as to the facts and conclusion and such
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order as it may deem proper to enter therein without the introduec-
tion of testimony or the presentation of argument in support of
same or in opposition thereto; thereupon this proceeding came on
for decision and the Commission having duly considered the record
and being fully advised in the premises, makes this its findings as to
the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraru 1. Respondents are partners doing business under the
trade name and style of Bastern Seed Co., with their place of business
in the city of Lancaster, State of Pennsylvania. They are engaged in
the sale of vegetable and flower seeds to persons residing at points
in the various States of the United States. The method of sale and
distribution of said flower and vegetable seeds is as follows: Re-
spondents purchase lists containing names and addresses of persons,
for the most part children, residing at points throughout the United
States, and send letters, circulars and other literature to said persons
soliciting them to become agents for respondents in the sale of their
said flower and vegetable sceds. Respondents also send to said
persons catalogues offering and describing various premiums which
will be given by respondents to said agents as prizes for the sale of
said seeds. Descriptions of respondents’ seeds are set forth in said
catalogue, together with alleged facts concerning them. Upon re-
ceipt of an answer from one of those solicited agreeing to become
an agent to sell their said seeds, respondents send from their place
of business in the city of Lancaster, Pa., to said agent at his place of
residence, & number of packages of seeds, corresponding to the
number of packages required in order to secure the premium which
said agent has selected as set forth in the catalogue, which packages
of seeds are to be sold by said agent at 10 cents per package. After
selling the packages of seeds the agent remits to respondents the
money secured by said agent in payment of said packages of seeds, and
thereupon respondents send to the agent the premium selected. All
of respondents’ business is conducted by mail, and their seeds are sold
throughout the United States in competition with other individuals,
partnerships and corporations engaged in the sale of seeds in com-
merce between and among the various States of the United States
by mail or otherwise.

Paxr. 2. In the catalogue sent to its agents, as aforesaid, respond-
ents make many false, misleading and deceptive statements and
representations regarding the premiums offered to agents for the sale
of their seeds, all of said statements having the effect, and being
for the purpose of leading said agents to believe that the said prem-
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iums are made of costlier and better materials, and are of a greater
value, than is actually the case. Among the said statements and
representations are the following:

(a) That certain dress patterns, fabrics and articles of wearing
apparel are made wholly or in part of silk, and are crépe de chine
or pongee; when in fact all of said articles are made of cotton and
rayon, and not crepe de chine or pongee, and do not contain any
silk obtained from the cocoon of the silkworm.

(5) That certain tablecloths and napkins are made of linen; when
in fact said articles are made entirely of cotton and do not contain
" any linen.

(¢) That certain wrist watches are made of “14-K white gold—
Guaranteed 25 years, beautifully engraved with sapphire stem
crown”; the fact is that said ‘watches are gold plated, are not en-
graved, and do not contain a sapphire in the stem crown, but an
imitation thereof.

(£) That certain manicure sets are made of ivory or shell; when
in fact said manicure sets are not made of either, ivory or shell,
but of imitations thereof.

(¢) That certain pocketbooks are made of embossed leather;
when in fact said pocketbooks do not contain any leather, but are
composed entirely of an imitation thereof, and are not embossed.

(f) That certain military brush sets are contained in cases made of
fancy grained leather; when in fact said cases do not contain any
leather, but are made of an imitation of leather.

(g) That certain sweaters are hand made; when in fact said
sweaters are not hand made but are machine made throughout.

(2) That certain hosiery is made of silk; when in fact said hosiery
contains only 8 per centum of silk from the cocoon of the silk worm,
the rest of the material being rayon.

(¢) That certain umbrellas are covered with American taffeta and
ornamented with amber; when in fact said umbrellas do not contain
any silk of the cocoon of the silkworm, but are covered with an imita-
tion thereof, and are not ornamented with amber, but with an imita-
tion thereof.

(7) That the premiums listed in said catalogue are of certain speci-
fied retail values; when in fact the retail value of sald premiums,
respectively, is a great deal less than said purported values.

() Many other statements and representations are made regard-
ing other premiums listed in said catalogue, which said statements
and representations are false, misleading and deceptive.

Par. 3. In the course and conduct of their business, under the trade
name and style of Eastern Seed Co., respondents represent that if an
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agent sells a specified number of packages of respondent’s seeds at
10 cents, he is entitled to a premium of his selection, which will be
sent to him postpaid upon receipt by respondents of the money
obtained from the sale of the seeds. This statement is false and
misleading because when respondents send the packages of seeds to
the agent for sale by him, they enclose three extra packages of seeds
together with a printed slip advising said agent that due to increased
postal rates it is necessary to sell the three extra packages in order to
insure the delivery of the premium, postpaid, insured. The said
agent is further advised that if the extra packages of seeds are not
sold and the additional sum of money remitted, respondents will send
the premiums collect and will not be responsible for loss of or damage
to the premium. The majority of premiums sent by respondents are
transmitted by parcel post through the mails, and the postage and
fees for insurance do not amount to the additional thirty cents which
respondents require their agents to remit in order to insure delivery
of the premiums; respondents thereby misrepresent to said agents
the number of packages of seeds which it is necessary for the agents
to sell before being entitled to a premium. Respondent’s said agents,
for the most part children, are thereby induced to and do order seeds
from respondents because of the misrepresentations made by respond-
ents regarding the number of said packages of seeds necessary to be
sold in order to insure receipt by said agents of a premium.

Par. 4. In the catalogue which respondents send to their agents
are certain false, deceptive and misleading statements and repre-
sentations concerning their said seeds. Among said false, deceptive
and misleading statements and representations are the following, ap-
pearing under pictures showing growing flowers and vegetables:
“Part of our flower-testing garden. We grow to maturity part of
each variety, to see if they test true to name and yield satisfactorily ”
and “A view of our vegetable-testing garden. A convincing proof
of the reliability of our vegetable seeds. Each variety must un-
dergo the same rigid test”. In truth and in fact respondents do not
have any vegetable or flower gardens in which they grow or test
part or any of the seeds which they sell; respondents do not test
the seeds which they sell but accept the statements made by the
growers of the seeds from whom respondents purchase them as to
their qualities; and respondents do not grow any seeds themselves,
but purchase them all from seed growers in different parts of the
country. The pictures of flower and vegetable gardens in respond-
ents’ catalogue are pictures supplied to respondents by others, and
are not pictures of flower or vegetable gardens maintained and
owned by respondents.
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Par. 5. All of the aforesaid statements and representations made
by respondents in connection with and relating to their aforesaid
seeds, and also their representations concerning the number of pack-
ages of seeds it is necessary for their agents to sell to entitle them
to premiums, have the capacity and tendency to and do cause many
persons, for the most part children, to become agents for the sale
of respondents’ seeds, and many persons to purchase said seeds from
said agents, in the belief that said statements and representations
are true, when in truth and fact, said statements and representations
are false, deceptive and misleading as hereinbefore set forth,

Par. 6. Respondents, through R. P. Kuhns, who is the active head
and manager of said Eastern Seed Co., claim that some of the state-
ments and representations set forth in their catalogue as descriptive
of the premiums contained therein, are furnished to them by the
manufacturers from whom they purchase the said premiums, and
are reprinted in the catalogues by respondents in the belief that
said statements and representations are true statements, without any
investigation as to their truth by respondents.

Par. 7. Respondent R. P. Kuhns, is the active head of the partner-
ship doing business under the trade name and style of Eastern Seed
Co., and is responsible for and directs all activities of said partner-
ship. Respondents Homer Lay, Roy Deck, and E. J. Sterner are
partners with respondent R. P, Xuhns, but have nothing to do with
the conduct of the business, their interest being solely o financial one.

Par, 8. Many of respondents’ competitors grow seeds which they
sell and ship in interstate commerce in competition with respondents.
Said competitors truthfully label and advertise the seeds which they
sell as aforesaid. The misbranding and misrepresentations by re-
spondents of their seeds and premiums offered to agents as herein.
before set forth, is to the prejudice and injury of the competitors
of respondents, and trade is diverted from competitors who truth
fully label and advertise their products.

CONCLUSION

The practices of the said respondents under the conditions and
circumstances described in the foregoing findings are to the injury
and prejudice of the public and respondents’ competitors and are
unfair methods of competition in commerce and constitute a viola-
tion of the act of Congress approved September 26, 1914, entitled
“ An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”.

(Seal)
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This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, answer of the re-
spondents, and a statement of facts agreed upon by counsel for the
respondents and counsel for the Commission, filed herein, and the
Commission having made its findings as to the facts and its con-
clusion that the respondents have violated the provisions of an act
of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”,

Now, therefore, it is ordered, That the respondents, R. P. Kuhns,
Homer Lay, Roy Deck, and E. J. Sterner, partners, doing business
under the trade name and style Eastern Seed Co., their agents,
servants, and employees cease and desist from directly or indirectly
in catalogues, letters, circulars, or other advertising matter or
otherwise:

(1) Using the words “crépe de chine”, “ pongee ”, “ taffeta ” or
either of them, respectively, to represent, describe or advertise fab-
rics, umbrellas, or articles of wearing apparel which are not com-
posed wholly of silk made from the cocoon of the silkworm.

(2) Using the word “silk” or any modification thereof to repre-
sent, describe or advertise a fabric or article of wearing apparel,
guch as hosiery, (1) unless such fabric or article of wearing apparel
is made entirely of silk derived from the cocoon of the silkworm,
or (2) unless where the fabric or article of wearing apparel is made
partly of silk, it is accompanied by a word or words aptly and truth-
fully describing other materials of which such fabric or article of
wearing apparel is in part composed.

(3) Using the word “linen” to represent, describe or advertise
tablecloths, napkins or other articles which are not composed wholly
of linen made from flax.

(4) Using the words “ gold ” or “ white gold ” or either of them to
represent, describe or advertise gold filled or gold plated watch cases.

(5) Using the marks or symbols “14-K* or marks or symbols
of similar import to represent, describe, or advertise watch cases when
the carat fineness of such watch cases is less than the number of
carats indicated by the marks or symbols used.

(8) Using the words “engraved” or “sapphire stem crown” or
either of them to represent, describe or advertlse watch cases which
are not engraved and which do not contain a genuine sapphire in the

stem crown.
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(7) Using the word “ivory ” or the word “shell” to represent,
describe or advertise articles unless such articles are in fact made or
composed of ivory or shell, as the case may be.

(8) Using the word “leather ” or the words “ embossed leather ”
to represent, describe or advertise a product which is not made from
or composed of the skins or hides of animals or which is not em-
bossed, as the case may be.

(9) Representmg that machine made sweaters or other articles
of merchandise are hand made.

(10) Using the word “amber » to represent, describe or advertise
articles which are not composed of genuine amber.

(11) Representing that premiums or other articles have retail
values in excess of the price or prices at which such premiums or
articles are ordinarily and customarily sold to the consuming public.

(12) Making any other false or misleading statement with respect
to premiums or articles of merchandise,

(13) Falsely representing the number of vegetable and/or flower
seeds it is necessary for an agent to sell to entitle him to a premium.

(14) Falsely representing the character, quality or origin of the
seed sold by them, and more specifically any false or misleading
statements concerning:

(a) Tests given their seeds for purity and germination;

(b) The place wherein seeds sold by them are grown;

(¢) The source from which they obtain the seeds sold by them.

1t it further ordered, That respondents, R. P. Kuhns, Homer Lay,
Roy Deck, and E. J. Sterner, partners, doing business under the
trade name and style Eastern Seed Co., shall within 60 days after
the service upon them of a copy of this order file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist here-
inbefore set forth.

103133°—~30—voL 12——12
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Ix TtHE MATTER OF

B. J. SACKHEIM, AND MARY RAE SACKHEIM, PART-
NERS, DOING BUSINESS UNDER THE TRADE NAME
AND STYLE OF NORMAN ROBERTS & COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF BEC, 5 OF AN ACT OF CONGRESS APPROVIID SEPT. 26, 1914

Docket 1350. C’o_mplaint, Oct, 5, 1925—Decision, May 28, 1928

Where a firm engaged In the sale of wearing apparel for men, women and chil-
dren, by mall, in advertising certain goat skin furs, and cotton and artificlal
silk fabrics in their catalogues and In newspapers and magazines, described
the former as * Manchurian Fox ", * Manchurian Lynx* and “ Manchurian
Wolf ", and the latter as *wool serge style”, “wool finish serge”, and
“ sllk ", respectively ; with the capacity and tendency to mislead and decelve
a substantial part of the purchasing publle In respect of the nature or
composition of the aforesald furs and fabrics, and to cause them to pur-
chase the same in such belief, and to divert and with the effect of diverting,
trade from competitors engaged in the sale of furs composed of fox, lynx
or wolf pelts, and of wearing apparel composed In whole or in part of wool,
silk or cotton, and truthfully represented by them to purchasers and pros-

pective purchasers:
Held, That such false and misleading advertising, under the circumstances set

forth, constituted unfair methods of competition,

My, Robert O. Brownell and Mr, William A. Sweet for the Com-
mission.
Tarnopol & Flamm, of Chicago, IlL, for respondents.

Syxorpsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondents B. J. Sackheim and Mary Rae Sackheim, partners en-
gaged in the sale by mail of wearing apparel for men, women, and
children, direct to consumer purchasers residing at points in various
States, and with place of business in Chicago, with advertising
falsely or misleadingly in violation of the provisions of section 5 of
such act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondents, as charged, for about two years last past, in their
advertisements in newspapers, magazines and periodicals of gen-
eral circulation throughout the United States or in certain sections
thereof and in their catalogues and other trade literature, describing
and picturing the articles of apparel dealt in by them, “cause to
be set forth many false, fraudulent and misleading assertions and
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representations concerning the materials of and with which their
said various articles of apparel are made, or decorated and trimmed.”

Said false, fraudulent and misleading assertions and representa-
tions include, 2among many other of like tenor, the following:

(e¢) Fur scarves for women, as Manchurian Fox, Manchurian
Lynx or Manchurian Wolf, when in fact made of pelts inferior in
quality and value to those above set forth;

() Suits and dresses for women, composed wholly of cotton and,
in some instances, decorated with braid made of a material resem-
bling silk, as wool serge style and wool finish serge, and as decorated
with silk braid;

(¢) Dresses for women, shirts for men and hosiery for men and
women as made of silk, when in fact made of a material inferior
thereto in quality and value, though resembling the same in general
appearance.

Said false and misleading assertions and representations, as
alleged, “have the capacity and tendency to and do cause many of
the consuming public residing in various States of the United States
to purchase various articles of respondents’ said wearing apparel in
the belief that same are composed of or decorated and trimmed with
the various materials of and with which respondents falsely assert
and represent said articles of apparel to be made, or decorated and
trimmed, as hereinbefore set out,” and said acts and practices tend
to and do divert business from and otherwise injure and prejudice
competitors of respondents, many of whom deal in similar articles
and truthfully represent to purchasers and prospective purchasers
the actual materials of which made or with which decorated and
trimmed; all to the prejudice of the public and respondents’
competitors.

Upon the foregoing complaint, the Commission made the following

ReporT, FInpINGS A8 TO THE Facts, AND OrpEr

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes?”, the
Federal Trade Commission issued and served a complaint upon re-
spondents B. J. Sackheim and Mary Rae Sackheim, partners, doing
business under the trade name and style of Norman Roberts & Co.,
charging them with the use of unfair methods of competition in com-
merce in violation of the provisions of section 5 of said act.

Respondents having entered their appearance and filed their
answer to said complaint, hearings were had and evidence was in-
troduced in support of the allegations of said complaint and in op-
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position thereto before a trial examiner of the Federal Trade Com-
mission theretofore duly appointed.

Thereupon this proceeding came on for final decision and the
Commission, having considered the record and being fully advised
in the premises, makes this its findings as to the facts and its con-
clusions drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrapu 1. Respondents B. J. Sackheim and Mary Rae Sack-
heim are partners, doing business under the trade name and style of
Norman Roberts & Co., with their office and principal place of
business in the city of Chicago, State of Illinois. They are now and
since the year 1922 have been, engaged in the business of sclling
wearing apparel for men, women and children, by mail in the fol-
lowing manner: Respondents solicit and secure orders for their
said wearing apparel by means of advertisements, catalogues, and
other trade literature which they cause to be published and cir-
culated among the several States of the United States, all as set out
more particularly in paragraph 2 of these findings. Respondents
fill the orders so secured by shipping the wearing apparel so ordered
from their principal place of business in the city of Chicago, Ill.,
through and by means of the United States mails, to the purchasers
thereof at their respective places of location, in the several States
of the United States. In the regular course and conduct of their
said business, respondents have been and now are in competition
with other persons, partnerships and corporations who are also en-
gaged in selling wearing apparel by mail direct to customers located
in various States of the United States.

Par. 2. In the regular course and conduct of their business, for
more than a year last past.-respondents published and caused to be
published, advertisements in various newspapers and magazines
having interstate circulation, and catalogues and other trade litera-
ture which they caused to be distributed through and by means of
the United States mails to customers and prospective customers lo-
cated in the several States of the United States. In the said adver-
tisements and catalogues appeared pictures and written descriptions
of the wearing apparel offered for sale by respondents, together with
the prices thereof, and the customers referred to followed the said
descriptions and prices in sending orders for respondents’ mer-
chandise. '

Par. 3. In their newspaper and magazine advertisements, cata-
logues, and other trade literature published and distributed as set
out in paragraph 2 of these findings, for more than a year prior to
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March 1, 1926, respondents designated and described (1) certain furs
made of goat skins as “ Manchurian Fox”, “ Manchurian Lynx ?,
and “ Manchurian Wolf”; (2) certain fabrlcs composed wholly of
cotton as “wool serge style”, and “wool finish serge”, and (8)
certain fabrics composed wholly of artificial silk as “silk ”.

Par. 4. The terms “Manchurian Fox ”, “ Manchurian Lynx?”,
and “ Manchurian Wolf ” when used to designate and describe furs,
are understood by the trade and by the purchasing public to mean
that the furs so designated and described are made of fox, lynx or
wolf fur, as the case may be.

The terms “wool serge style” and “wool finish serge” when
used to designate and describe a fabric, are understood by the trade
and the purchasing public to mean that the fabric so designated and
described is composed wholly of wool.

The word “silk ”” when used to designate and describe a fabric is
understood by the trade and the purchasing public to mean that
the fabric so designated and described is composed wholly of silk
made from the cocoon of the silkworm.

Par. 5. The use by respondents of the terms “ Manchurian Fox?”,
“ Manchurian Lynx ¥, and “ Manchurian Wolf” to designate and
describe furs made of goat skins as set out in paragraph 3 of these
findings, had and has the tendency and capacity to mislead and de-
ceive a substantial part of the purchasing public by causing them
to believe that the furs so designated and described are made of
the fur of fox, lynx or wolf, and to cause them to purchase the said
furs in that false belief.

The use by respondents of the terms “ wool serge style” and
“wool finish serge ” to designate a fabric composed wholly of cot-
ton, as set out in paragraph 3 of these findings, had and has the
tendency and capacity to mislead and deceive a substantial part of
the purchasing public by causing them to believe that the fabric so
designated and described is composed wholly of wool, and ‘to cause
them to purchase it in that false belief.

The use by respondents of the word “silk” to designate and
describe a fabric composed wholly of artificial silk, as set out in
paragraph 3 of these findings, had and has the tendency and
capacity to mislead and deceive a substantial part of the purchasing
public by causing them to believe that the fabric so designated and
described is composed of silk made from the cocoon of the silkworm,
and to purchase it in that belief.

Par. 6. There are among the competitors of respondents men-
tioned in paragraph 1 of these findings, many who offer for sale
and sell by mail direct to consumers, furs composed of fox, lynx,
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or wolf pelts, and other articles of wearing apparel of which some
are composed wholly or in part, of wool, of silk, or of cotton, and
who truthfully represent to purchasers and prospective customers
the kind of fur and the materials of which the said articles of
wearing apparel are composed. Respondents’ acts and practices, as
set out in the foregoing findings, tend to and do divert trade from
said competitors.
CONCLUSION

The acts and practices of respondents, under the conditions and
circumstances set forth in the foregoing findings, are all to the
prejudice of the public and respondents’ competitors and constitute
unfair methods of competition in commerce within the intent and
meaning of section 5 of an act of Congress approved September
26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”,

ORDER TO CFASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
misison upon the complaint of the Commission, the answer of the
respondents, the testimony and evidence, and the brief of counsel
for the Commission, the respondents having filed no brief, and the
Commission having made its conclusion bascd thereon that the
respondents have violated the provisions of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

It is now ordered, That the respondents, B, J. Sackheim and
Mary Rae Sackheim, their representatives, servants, and em-
ployees cease and desist from—

(1) Using the words “ wool serge style” or “wool finish serge ”
as a trade brand or designation in advertising, or on labels, or
otherwise, in connection with the sale or distribution, in interstate
commerce, of women’s dresses which are not made from a fabric
composed wholly of wool; provided, that, when dresses are made
in substantial part of a fabric composed wholly of wool, and the
words “wool serge style” or “wool finish serge” are used as s
trade name or designation for said dresses, the said words or either
of them shall not be used unless they arc immediately accompanied
with some other word or words displayed in’type equally as con-
spicuous as said words are displayed, clearly indicating that said
dresses are not made from fabric composed wholly of wool, and
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that will otherwise indicate clearly that said dresses are made in
part from fabrics other than wool fabrics.

(2) Using the word “silk ” either independently, or in conjunc-
tion or combination with any other word or words, letter or letters,
as a trade name or brand, or designation in advertising, or on labels,
or otherwise, in connection with the sale or distribution, in interstate
commerce, of a product which is not composed wholly of silk made
from the cocoon of the silkworm; provided, that, when a product
is composed in substantial part of silk, the word “silk” shall not be
used unless it is immediately accompanied with some other word or
words, letter or letters, displayed in type equally as conspicuous as
that in which the word “silk” is displayed clearly indicating that
said product is not made wholly from silk made from the cocoon of
the silkworm, and that will otherwise indicate clearly that the prod-
uct is composed in part of a material or materials other than silk.
[And]

W hereas, On February 3, 1928, a trade practice conference for the
fur industry was held by the Commission, which was attended by
approximately ninety per cent of the volume of the fur industry,
at which certain rules were established determining what is proper
and what is improper in the naming of furs, which rules were ap-
proved by the Commission, February 27, 1928, to become eflective
immediately, and

W hereas, The respondent herein, on March 12, 1928, subscribed
in writing to an agreement to abide by said rules,

It is further ordered, That the charges of the complaint with re-
spect to the marking of furs, as set forth in paragraph 8 (a) of said
complaint, be and the same are hereby dismissed.

It i3 further ordered, That the respondents shall, within 30 days
after the date of receipt of the order herein set forth, file with the
Commission a report setting forth the manner and form in which
they have complied with the foregoing order.
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I~ tuE MATTER OF

ABBOTT E. KAY AND R. T. NELSON, AS INDIVIDUALS
AND AS COPARTNERS, DOING BUSINESS UNDER THE
NAME OF AABAN RADIUM COMPANY

COMPLAINT (SYNOPSIS), MODIFIED FINDINGS AND ORDER IN REGARD TO THE

ALLEGED VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT.
28, 1914

Docket 943. Complaint, Dec. 14, 1922—Modified Findings and Order, June 21,
1928*

Where two individuals engaged under a trade name including the word
“radlum ” in the sale of a substance which they advertised and sold as
radium but which showed no radio activity upon being subjected to the
usual and accepted tests and was not the genuine and far more expensive
radium; with the effect of deceiving and misleading the public as to the
true character thereof and inducing its purchase as and for radium or
containing radium or possessing radio aciive properties as known to the
sclentific or commercial world, and with the capacity and tendency so to do:

Held, that such practices, under the circumstances set forth, constituted unfair
methods of competition.

My, J. T, Clark for the Commission.
Sy~orsts or COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent Abbott E. Kay, and respondent R. T. Nelson, engaged
individually and as partners, under the name Aaban Radium Co., in
the manufacture and sale of a product which purported to contain,
but contained no radium, with advertising falsely or misleadingly in
violation of the provisions of section 5 of such act, prohibiting the
use of unfair methods of competition in interstate commerce.

Respondents, as charged, engaged as above set forth, advertised
in magazines and other periodicals of general circulation throughout
the United States as well as by circulars and letters to prospective
customers that the product dealt in by them as above set forth, con-
tains radium, with the tendency to mislead and deceive the pur-
chasing public into believing the same to be genuine radium; all to
the prejudice of the public and of respondents’ competitors.

Upon the foregoing complaint, the Commission made the following

Rrrort, Mobrriep FINDINGS A8 T0 THE Facts, AND Moprrrep Orper

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a com-

1 Original findings and order Nov. 10, 1923. Sec. 7, P. T, C. at p. 16 et seg.
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plaint upon the respondents, Abbott E. Kay and R. T. Nelson, as in-
dividuals and as copartners doing business under the firm name of
Aaban Radium Co., charging them with unfair methods of competi-
tion in commerce in violation of the provisions of said act.

The respondents, Abbott E. Kay and R. T. Nelson, having made
answer and entered their appearances individually and in person;
Liearing was had before Web Woodfill, the examiner heretofore duly
appointed ; evidence both oral and documentary was introdnced in
behalf of the Commission and the respondents, and this proceeding
came on for final hearing; and the Commission being fully advised
in the premises and upon consideration thereof, makes this its report,
stating its findings as to the facts and conclusion:

FINDINGS AS TO THE FACTS

Paracrarr 1. That Abbott E. Kay is a resident of the city of
Chicago, State of Illinois, and has resided in said city for more than
ter years last past; that he is a graduate of the medical department
of Illinois University and has been engaged in the practice of his
profession in said city for a number of years last past; that the
respondent, R. T. Nelson is a resident of said city also and is engaged
in the business of loaning money on real estate mortgages and has
been interested in the subject of radium for some time past; that
the respondents acted together in the production and sale of so-

“called radium and held themselves out to the public as partners
acting under the name and style of Aaban Radium Co. by having
said name printed on the oflice door which they were preparing to
use jointly in the sale and distribution of the product claimed by '
them to be radium.

Par. 2. That the respondent, Abbott E. Kay, is engaged in the
manufacture and sale of a product claimed by him to be radium and
that he caused said product to be transported from the city of Chi-
cago, State of Illinois, through and into various other States of the
United States to prospective purchasers located in the several States
as aforesaid, and that he offered said product for sale at the price
of $10 per milligram to various persons located in other States to
whom he shipped tubes and plagues of said product, the same being
offered for sale when the said prospective purchasers so desired on
what the said respondent terms the “escrow plan,” which said plan
is as follows: The said product being delivered to the prospective
purchaser as aforesaid, said money being held in the said home bank
by agreement for ninety days, after which time it is forwarded to
said respondent, Abbott E. Kay. If, however, before the end of the
said ninety days said prospective purchaser of said product decides
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that said product is not of the value as represented by said respond-
ent, Abbott E. Kay, the said prospective purchaser may return said
product to said home bank and after same has been identified said
money so held in said bank is to be returned to said prospective
purchaser.

Par. 3. That the respondent, Abbott E. Kay, in his offer for sale
and in causing his said product to be transported as heretofore set
out is in active and direct competition with other persons, firms, and
corporations engaged in the sale of genuine radium.

Par. 4. That said respondent, Abbott E. Kay, has advertised said
product for sale in the Boston Medical & Surgical Journal, which is
a journal of general circulation throughout the United States; that
he also advertised said product in other publications and in circulars
and letters to prospective purchasers of said product in the several
States, in all of which advertising matter the said respondent claimed
that the product so offered for sale by him was genuine radium.

Par. 5. That the United States Bureau of Standards at Wash-
ington, D. C., acting on the request of several of the said prospective
purchasers who had received packages of said so-called radium from
the said Abbott E. Kay, examined and tested the product so claimed
to be radium by the methods usually employed for such purpose, the
same being what is mown as electroscopic test as well as a photo-
graphic test; that both the said tests showed that said product had
no radioactivity and that the same is not radium but is some other -
substance the exact character of which has not beerf determined.

Par. 6. The evidence shows that the prevailing price for radium
throughout the United States for several years last past has ranged
from $70 to $120 per milligram.

Par. 7. The product known as radium is largely used by ihe
medical profession in the treatment of cancer and various skin
diseases and the usual and customary way of ‘determining whether
or not the substance claimed to be radium is in fact radium is and
has been for many years past to submit the product to the Bureaun
of Standards in order that the same may be tested and its radio-
activity determined by the use of instruments and other facilitics
provided by the United States Government at said bureau for the
determination of such question,

Par. 8. The product sold by respondent or either of them, as above
set forth, is not radium and contains no radium or radio-active prop-
erties, as known to the scientific or commercial world.

Par, 9. The representations by respondents, or either of them, as
set forth in the preceding paragraphs have the capacity to and do
deceive and mislead the public as to the true character of the product
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so represented by respondents, and cause and induce purchasers there-
of in the belief that it is radium or contains radium, or possesses
radio-active properties, as known to the scientific or commercial
world.

Par. 10. The respondent, Abbott E. Kay, claimed that he pro-
duced the substance claimed by him to be radium in a laboratory
located in his own house in the city of Chicago, when according to his
testimony a large and extensive plant is required to separate or ex-
tract the product known as radium from the rocks and ores in which
it is found and mined, it sometimes being necessary to reduce as much
as a ton of ore in order to find one milligram of radium.

CONCLUSION

The above practice of the said respondents under the conditions
and circumstances described in the foregoing findings are unfair
methods of competition in commerce and eonstitute a violation of
section 5 of the act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Conumssmn to deﬁne its powers
and duties, and for other purposes ”.

MODIFIED ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ents, testimony and evidence received by the examiner of the Com-
mission, and the Commission having made its findings as to the facts
and its conclusion that the respondents have violated the provisions
of an act of Congress approved September 26, 1914, entitled “An act
to create a IFederal Trade Commission, to define its powers and
duties, and for other purposes ”,

It is now ordered, That respondents, Abbott E. Kay and R. T.
Nelson, as individuals and copartners, doing business under the name
of Aaban Radium Co., their servants, agents, and employees, cease
and desist from further, in any manner whatsoever:

1. Selling or offering for sale or advertising as and for radium
or as containing radium, or possessing radio-active properties, the
product heretofore sold and advertised as and for radium by
respondents,

2. Applying, employing, or using descriptively the word “ radium ”
or any compound thereof implying radio-activity in connection with
the sale, offering for sale, or advertising of the product heretofore
sold and advertised as and for radium by respondents.
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8. Making or causing to be made in advertising matter or other-
wise representations, statements, or assertions that the product here-
tofore sold and advertised by respondents is radium, or that said
product contains radium.

4. Making or causing to be made any false statement, claim, or
representation of similar import or effect in connection with the sale
of any other product or substance.

It is further ordered, That the respondents shall, within 60 days
after the service upon them of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist hereinbefore set forth.
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Ix THE MATTER OF

SIMON B. BLUESTINE AND SAMUEL L. BLUESTINE,
PARTNERS, DOING BUSINESS UNDER THE TRADE
NAMES AND STYLES NUSTILE HOSIERY MILLS, AND
NUSTILE HOSIERY COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1351. Complaint, Oct. 22, 1925—Decision, June 30, 1928

Where a firm engaged in the sale of hoslery through salesmen to the consuming
public in the different States, and neither owning nor operating any
hosiery factory or mills, but purchasing the hosiery dealt in by them from
others and reselling the same to the public in due course of commerce
among the States,

(a) Set forth their trade name Nustile Hoslery Mills in thelr advertisements
in trade publications of general circulation, soliciting persons to sell their
hosiery by. house-to-house canvass, and represented themselves to cus-
tomers and prospective customers, in circulars, circular letters, pam-
phlets and other advertising matter, as hosiery manufacturers, enabling the
public by reason of their alleged direct sales from manufacturer to con-
sumer to purchase better hosiery for less money, directing their salesmen
s0 to represent them to customers and progpective customers, using their
aforesaid trade name In such circulars, letters, and pamphlets, and setting
forth therein pictorial representations of a five-story mill or factory with
their aforesaid trade name across the front thereof, and of various rooms
labeled to represent rooms of their purported factory, and making state-
ments relative to the alleged advantages resulting in quality, value, de-
livery, uniformity, and satisfaction of customers, through their pretended
direct selling, and through their alleged business policies, such as *“we
have merited an Institution which has no counterpart in catering to the
direct selling hosiery fleld”; and

(b) Represented hosiery dealt in by them, through pamphlets and other ad-
vertising matter, as “ Silk”, “ Pure Thread Silk” and * Japanese Silk”,
the fact being that the tops thereof were cotton and the legs contained
but 13.1 per cent silk, with the balance rayon;

With the capacity and tendency to misiead and deceive the purchasing publie
respectively into buying the hosiery last above deseribed as hosiery com-
posed entirely of silk, and into purchasing hosiery from them as from the
manufacturery thereof, selling their product directly to the users at prices
substantially below thoke prevailing for a comparable product sold in the
usual course og trade from manufacturer to jobber to retailer to public, to
the injury of manufacturers selling directly to the public and of dealers
purchasing from the manufacturer and reselling to the public: ‘

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr: W. T. Chantland for the Commission.
Mr. Reuben Levi, of Philadelphia, Pa., for respondents.
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Syxorsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent Simon L. Bluestine and respondent Samuel L.
Bluestine, partners engaged in the sale of hosiery direct to the mem-
bers of the consuming public residing at points in various States,
and doing business under the trade names and styles Nustile Hosiery
Mills and Nustile Hosiery Co., with place of business in Philadelphia,
with using misleading trade name, misrepresenting business status
and product and advertising falsely or misleadingly in regard thereto,
in violation of the provisions of section 5 of such act, prohibiting
the use of unfair methods of competition in interstate commerce.

Respondents, as charged, for about two years last past, engaged
in the sale of their hosiery, as above set forth, through salesmen
who solicit and secure orders through display of samples and
through arguments and statements as made and suggested to such
salesmen by respondents through leaflets, pamphlets, other trade
literature and letters instructing and advising said salesmen as to
the performance of their duties, and who display to customers and
prospective customers sample cases and trade literature furnished
to said salesmen by respondent, and corresponding with their cus-
tomers in regard to complaints by customers, adjustment thereof and
other matters, in their aforesaid advertisements and trade literature,
and upon their sample cases, letterheads, billheads, and other busi-
ness stationery set forth their said trade names, Nustile Hosiery
Mills and Nustile Hosiery Co., together with a pictorial representa-
tion of a large building bearing the sign Nustile Hosiery Mills, and
in their said trade literature, advertisements, and correspondence
with agents and customers make many false and misleading state-
ments and representations to the effect that they manufacture the
hosiery dealt in by them and supply the same to the consuming
public to the elimination of middlemen and at a corresponding sav-
ing and advantage in price to the purchaser, when in fact they neither
own nor operate any mill or mills, but purchase their said hosiery
from manufacturers thereof, and resell the same at a profit to them,
the respondents, over and above the cost to them.

Said false and misleading statements and representations, as al-
leged, “have the capacity and tendency to and do (1) cause many
of respondents’ said salesmen to believe said statements and repre-
sentations and to represent to customers and prospective customers
that respondents manufacture the hosiery which they sell, and that
respondents supply same to the consuming public to the elimination
of middlemen and at a corresponding saving and advantage in price
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to the purchaser ”, and (2) cause many of the consuming public to
purchase respondents’ said hosiery in reliance upon said assertions
and representations of them and their salesmen.

Respondents further, as charged, in their aforesaid circulars, price
lists, leaflets, and other trade literature set forth false and mislead-
ing assertions and representations to the effect that (1) their said
hosiery is “fashioned” or “full fashioned ”, when in fact said
hosiery, with a mock seam extending the entire length of the boot
so as to simulate genuine “ fashioned ” or “ full fashioned ” hosiery,
is knitted over a cylinder, and made to conform to the shape of the
leg by means other than those employed in the manufacture of gen-
uine fashioned or full fashioned hosiery;' (2) hosiery composed of
a mixture of wool, cotton and a ‘fibre resembling silk in appearance
is composed of wool and silk; and (3) hosiery containing about 14
per cent of silk mixed with about 85 per cent of such a fibre as
above described, is composed of silk.

The use by respondents, as alleged, of the words “ fashioned ” or
“full fashioned ”? as above set forth, and their aforesaid false and
misleading statements and representations as to the composition
of their said hosiery have the tendency and capacity to and do
mislead and deceive their said salesmen, customers and prospective
customers into believing such hosiery to be genuine “ fashioned”
or “full fashioned” hosiery, and composed wholly of wool and
silk, or of silk, as the case may be, and said salesmen to so represent,
offer and sell said hosiery, and customers and prospective customers
and many of the consuming public to purchase such hosiery as made
and composed as above represented, and to divert business from
and otherwise injure and prejudice competitors, many of whom
sell the genuine full fashioned or fashionmed hosiery, hosiery com-
posed wholly of a mixture of wool and silk, and hosiery composed
wholly of silk, and who properly and rightfully represent the same
as full fashioned or fashioned and properly represent the composi-
tion thereof to the trade and consuming public.

The above alleged acts and practices of respondents are, as charged,
all to the prejudice of the public and respondents’ competitors and

1The complaint, referring to the meaning of the terms * fashioned” and *full fagh-
foned ", alleges that these terms * are understood by a majority of the trade and purchas-
ing public as meanlng and referring to that type of hoslery made of a fabric knit flat
and of uniform texture, and permanently shaped In the knitting, by the process known to
the knitting trade as widening and narrowing, so as to conform to the shape of the leg,
retaining said uniformity of texture and being closed in the back with a stitched meam.
Sald shape 18 accomplished by the dropping of stitches at sundry points along or near said
seam at the bottom of the heel and instep and at the toe, thereby forming true gussets or
fashion marks*,
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constitute unfair methods in competition and commerce within: the
intent and meaning of section 5.
Upon the foregoing complaint, the Commission made the following

Rerorr, FINDINGS AS To THE Facrs, aNp OrpER

Pursuant to the provisions of an'act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondents Simon B. Bluestine and Samuel L.
Bluestine, partners, doing business under the trade names and styles
Nustile Hosiery Mills and Nustile Hosiery Co., charging them with
unfair methods of competition in commerce in violation of the pro-
visions of section 5 of sald act. Respondents filed their answer.
Hearing was had in the course of which testimony and evidence
was received. DBrief was filed by the attorney for the Commission,
and thereupon this procceding came on for decision and the Com-
mission having considered the record and being now advised in
the premises, makes this its report stating its findings as to the
facts and conclusion: .

FINDINGS A8 TO THE FACIS

Paracrarir 1. Respondents, prior to the issuance of the complaint
herein, on October 22, 1925, were partners doing business under the
trade names and styles Nustile Ilosiery Mills and Nustile Hosiery Co.
with their principal place of business in the city of Philadelphia, in
the State of Pennsylvania, engaged in the sale of hosiery direct to
the consuming public. In the course and conduct of said business
respondents sold hosiery direct to their salesmen, such salesmen de-
livering the hosiery to consumers and collecting therefor; under the
other method, their salesmen took orders from consumers, the re-
spondents forwarding the hosiery to such consumers C. O. D. Under
both of said sales methods, respondents were engaged in the sale of
hosiery direct to members of the consuming public residing at points
in various States of the United States, and caused such hosiery when
so sold by them to be transported to the purchasers thereof from
Philadelphia, Pa., through and into other States of the United States
and carried on such business in direct, active competition with other
individuals, partnerships, and corporations similarly engaged.

Par. 2. In the course and conduct of said business as aforemen-
tioned, respondents employed salesmen to solicit orders from the con-
suming public by house-to-house canvass, which salesmen respond-
ents solicited and secured by means of advertisements, which said
advertisements respondents caused to be inserted in various trade
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publications of general circulation throughout the United States.
In all of said advertisements respondents caused to be set forth their
- said trade name “ Nustile Hosiery Mills *,

Par. 8. In the course and conduct of said business as afore-
mentioned, respondents through circulars, circular letters, pam-
phlets, and other advertising matter represented, and directed their
salesmen to represent, to customers and prospective customers that re-
spondents were manufacturers of hosiery and by reason of the direct
sales by them from manufacturer to consumer the public was thereby
enabled to purchase better quality hosiery for less money. In said
circulars, circular letters, and pamphlets and in advertising matter
furnished salesmen respondents styled themselves “ Nustile Hosiery
Mills ” and made use of the following langnage and representations;

(a) A pictorial representation of a five-story mill or factory
with the words “ Nustile Hosiery Mills” across the front of such
building ;

(0) Pictorial representations of various rooms labeled to represent
rooms of their purported mill or factory;

(¢) Our product—When a sales representative deals direct with
the mills, he has four distinct advantages over his competitors:
(1) better quality for the money; (2) better and quicker deliveries;
(3) merchandise runs uniform; (4) less complaints from his
customers;

(d) We meet all competition in price as well as quality, but even
the cheapest pair of stockings from our mill is better value than that
sold by other hosiery mills; keyed to a lower pitch in the sale of
quality;

(¢) By keeping faith with our organization, by concentrating
always on quality, by maintaining an honest relation between value
and price, we have merited an institution which has no counterpart
in catering to the direct selling hosiery field.

Par. 4. Neither the respondents Simon B. Bluestine and Samuel L.
Bluestine, partners, doing business under the trade names and styles
Nustile Hosiery Mills and Nustile Hosiery Co., nor said respondent
individually owned or operated any factory or mills in which hosiery
was manufactured, at the time of the taking of the testimony herein
on March 6, 1928, or prior thereto, but the hosiery offered for sale
and sold by them was purchased from others and then resold by
respondents to the public in due course of commerce among the sev-
eral States of the United States.

Par. 5. The use by the respondents Simon B. Bluestine and Samuel
L. Bluestine of the word “Mills” in their trade name under which

103133°—30—voL 12—18
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they carried on business, under the circumstances set out in the
findings herein, was calculated to mislead and deceive the purchas-
ing public by inducing numerous persons to purchase hosiery from
respondents upon the erroneous belief that respondents were manu-
" facturers of hosiery and were selling their product direct to the
users, and at prices substantially below those at which hosiery of
like grade and quality were selling in the usual course of trade from
manufacturer to jobber, to retailer, to the public; that such practices
had the capacity and tendency to injure manufacturers of hosiery
who did in fact sell their product direct to the public, as well as
dealers who purchase hosiery from the manufacturer and resell same
to the public.

Par. 6. In the course and conduct of said business as aforemen-
tioned respondents through pamphlets and other advertising matter
directed their salesmen to represent to customers and prospective
customers that certain hosiery which respondents sold and offered
for sale was “silk”, “pure thread silk” and “Japanese silkworm
silk ”, whereas in fact the tops of said hosiery were composed of
cotton and the leg contained but 13.1 per cent silk, and 66.9 per cent
rayon.

Par. 7. The term “silk” or “pure thread silk” as applied to
hosiery is commonly understood both by the trade and the purchas-
ing public to mean hosiery composed entirely of silk. The use of the
terms “silk”, “pure thread silk”, and “Japanese silkworm silk”
by respondents, to describe hosiery made with top of cotton and the
leg composed of silk and rayon, has the capacity and tendency to
mislead and deceive purchasers and prospective purchasers and lead
them to believe that the hosiery so described is composed entirely of
silk and to cause them to purchase said hosiery in such belief.

CONCLUSION

The practices of respondents under the conditions and circum-
stances set forth in the foregoing findings are to the prejudice of
the public and respondents’ competitors and constitute unfair
methods of competition in interstate commerce in violation of the
act of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Commission upon com-
plaint of the Commission, answer of the respondents, testimony and
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evidence, and the Commission having made its findings as to the
facts and its conclusion that respondents have violated the provi-
sions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”,

It is now ordered, That respondents Simon B. Bluestine and Sam .
uel L. Bluestine, partners, doing business under the trade names
and styles Nustile Hosiery Mills and Nustile Hosiery Co., their
agents, representatives, servants, and employees do cease and desist
from:

(1) Carrying on the business of selling hosiery in commerce
among the several States of the United States under a trade name
or any other name which includes the word “Mills” in combination
with the words “ Nustile Hosiery” or words of like import, and
from making representations through advertisements, circulars,
pamphlets, or in any manner whatsoever, designed to promote or
otherwise affect interstate commerce, that they are the owners of or
control a hosiery mill or mills or that the hosiery by them sold comes
direct from manufacturer to purchaser, unless and until the respond-
ents actually own and operate or directly and absolutely control a
factory or mill wherein is made all hosiery by them sold or offered
for sale under such title or name.

(2) Using the words “silk”, “ pure thread silk ”, or “ Japanese silk-
worm silk”; in advertisements or other printed matter or through
salesmen or otherwise to represent, describe, or designate hosiery
which respondents sell or offer for sale in commerce among the sev-
eral States of the United States (e) unless such hosiery is com-
posed entirely of silk derived from the cocoon of the silkworm, or
(b) unless, where the hosiery is made partly of silk, the word “silk ?
is accompanied by a word or words aptly and truthfully describing
the other material or materials of which such hosiery is in part
composed.

It is further ordered, That respondents, Simon B, Bluestine and
Samuel L. Bluestine, partners, doing business under the trade names
and styles Nustile Hosiery Mills and Nustile Hosiery Co., shall with-
in 60 days after the service upon them of a copy of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which they have complied with the order to
cease and desist hereinbefore set forth.
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I~ tae MATTER OF

SAMUEL BOOTH

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1483. Complaint, Oct, 15, 1927—Decision, June 30, 1928

Where an {ndividual engaged In the sale of bedspreads containing no silk, at
prices substantially in excess of prevalling prices for comparable articles,
and knitted goods containing not more than 83 per cent wool, and neither
owning, controlling, operating nor interested in any mill or factoyy;

(a) Designated said bedspreads as the “ Famous Diana Silk Spread”, “ Diana
Rayon Silk Spread”, * Our Beautiful Silk Spread”, and * Genuine Diana
Silk Spread” and represented the same as silk, in his advertisements
thereof and through agents, and as sold at wholesale prices;

(b) Represented certain patterns of his sald knitted goods as consisting of 100
per cent pure worsted, or 100 per cent pure wool worsted, or silk interwoven
into pure worsted; and

(¢) Used a trade name including the words “knitting mills” in the sale of
the aforesaid knitted goods, and represented said supposed mills as the
largest knitting mills in the world selling knitted outer wear direct to
the wearer;

With the capacity and tendency to mislead and decelve a substantial portion
of the purchasing public into purchasing the aforesaid produects in reliance
upon the truth of such representations as to the compositlon and prices
thereof, and into Delieving that in purchasing said knitted wear from
bim, the purchasers acquired the same direct from the manufacturer,
enabling them to retain or save an amount equivalent to profits ordinarily
derived by the middlemen, and thereby divert trade to himself from com-
petitors who truthfully described their products or represented the prices
thereof ;

Held, That such practices, under the circumstances set forth, constituted unfalr
methods of competition.

Mr. James M. Brinson for the Commission.

Syxorsis or COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent individual, engaged at Chicago under the
name Household Supply Co., in the advertisement and sale of
bedspreads, and, under the name Crawford Knitting Mills, of
knitted goods, with misrepresenting product and advertising falsely
or misleadingly, in violation of the provisions of section 5 of such
act, prohibiting the use of unfair methods of competition in inter-
state commerce.
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Respondent, as charged, engaged as above set forth, and neither
owning, controlling, operating nor interested in any mill or factory,
nor making the knitted wear advertised and sold by him as above set
forth, but purchasing the various articles which he advertised and
sold, in their manufactured state, falsely represented the products
dealt in, through agents, pamphlets, leaflets, circulars and circular
letters, and advertisements in newspapers, trade papers, and periodi-
cals of general circulation in the United States, said false repre-
sentations including among others, the following:

Bedspreads containing no silk and sold at prices in substantial
excess of the prevailing retail prices for such bedspreads or others
of similar grade or quality, as “ The Famous Diana Silk Spread ?,
“Diana Rayon Silk Spreads”, “ Our Beautiful Silk Spread ” and
* Genuine Diana Silk Spread ”, and as offered and sold at wholesale
prices;

Certain patterns of his knitted goods as consisting of 100 per cent
pure worsted, others as 100 per cent pure long service wool worsted,
and still others as of silk interwoven in pure worsted, when, as a
matter of fact none of said knitted goods contained any silk nor
more than 35 per cent of wool;

That the knitted goods offered and sold by him under the trade
name Crawford Knitting Mills, are manufactured by the Crawford
Knitting Mills, the largest knitting mills in the world selling knitted
outerwear direct to the wearer, said Crawford Knitting Mills, as a
matter of fact existing only as a trade name,

Each of said false representations, as alleged, and the use by
respondent of said trade name Crawford Knitting Mills, have had
and have the capacity and tendency to mislead and deceive a sub-
stantial portion of the purchasing public into buying said various
articles in reliance upon the truth of such representations and in the
belief that respondent owns or operates the mill or mills making
said knitted wear and that in buying from or dealing with said
Crawford Knitting Mills, the purchasers acquired respondent’s wear
directly from the manufacturer, thereby enabling such purchasers to
retain or save an amount equivalent to profits ordinarily derived by
the middleman; all to the prejudice of the public and of respond-
ent’s competitors, including those engaged in the sale of bedspreads
and knitted wear directly to the consumers in the various States, and
correctly and truthfully describing their said products, their origin
or source and the quality and price thereof,
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Upon the foregoing complaint, the Commission made the following
Rerort, FiNpincs a8 To THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes ”, the
Federal Trade Commission issued and served a complaint, containing
a copy of the rules of practice adopted by the Commission with re-
spect to answer or failure to answer, upon Samuel Booth, trading as
the Household Supply Co. and Crawford Knitting Mills, hereinafter
called respondent, charging him with the use of unfair methods of
competition in commerce in violation of the provisions of said act.

Respondent Samuel Booth, having entered appearance and filed his
answer, wherein he neither specifically or otherwise denies the allega-
tions of the complaint, nor alleges any defense thereto, and the chief
counsel of the Federal Trade Commission having moved that the
allegations of the complaint be taken as admitted and as true, that
findings of fact be made in accordance with said allegations, and that
an order to cease and desist based on said findings be made, and a
copy of such motion having been duly served upon respondent,
Samuel Booth, with notice that it would be heard at 2 p. m. on June
11, 1928, at the oflice of the Federal Trade Commission in Washing-
ton, D, C., at which time and place he might attend, if he so desired,
and show cause why the said motion should not be granted and the
findings and order made as therein moved, and thereupon this matter
having come on regularly for decision and respondent Samuel Booth
having failed to attend and then and there, or at all, to show cause
why such order should not issue against him, and the Commission
having duly considered the record and being fully advised in the
premises now makes this its report in writing and states its findings
as to the facts as follows, to wit:

FINDINGS AS TO THE FACTS

Paracrapu 1. The respondent Samuel Booth is now, and for more
than one year last past has been a resident of the city of Chicago,
State of Illinois, engaged under the trade name of Household Supply
Co. in advertising and selling bedspreads, and under the trade name
of Crawford Knitting Mills in advertising and selling knitted goods,
and caused said bedspreads and knitted goods to be transported to the
purchasers thereof from Chicago, Ill, through and into other States
of the United States and carried on such business in direct active
competition with other persons, partnerships and corporations
similarly engaged.
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Par. 2. As an inducement to purchase his said bedspreads and knit-
ted wear, it has been for more than one year last past and is the
practice of respondent, in the course and conduct of his business,
falsely to represent to purchasers and prospective purchasers
through agents, pamphlets, leaflets, circulars, circular letters, and
advertisements in newspapers, trade papers, and periodicals of gen-
eral circulation in the United States the following, among other
things, to wit:

That said bedspreads which he has described as the “Famous
Diana Silk Spread ”, “ Diana Rayon Silk Spread”, “ Our Beautiful
Silk Spread”, and “Genuine Diana Silk Spread” consist of silk
and that they have been and are offered for sale and sold at whole.
sale prices; that certain patterns of his said knitted goods consist of
100 per cent pure worsted, others 100 per cent pure wool worsted and
still others of silk interwoven in pure worsted ; and that the Jmitted
goods offered for sale and sold by him under and by his trade name
of Crawford Knitting Mills were manufactured by Crawford Knit-
ting Mills which were the largest knitting mills in the world selling
knitted outer wear direct to the wearer.

The said bedspreads of respondent were not and have not been
offered for sale or sold by him at wholesale prices, but in fact have
been and are sold by respondent at prices in substantial excess of
the usual and prevailing price therefor, or for other bedspreads of
similar grade or quality, and neither the bedspreads nor the knitted
goods sold or offered for sale by respondent has contained or con-
tains any silk whatever, and the knitted wear has at no time con-
tained more than 35 per cent of wool.

The respondent has at no time heretofore owned, controlled, oper-
ated, or had any interest in or connection with any mill or other fac-
tory, and none of the knitted wear advertised and sold by him under
the trade name of Crawford Knitting Mills has been, was, or is be-
ing manufactured by him or by the so-called Crawford Knitting
Mills, which has existed only as a trade name. The bedspreads,
knitted wear and each and every part of the line of products so ad-
vertised and oflered by respondent for sale to the public have been,
were, and are purchased by the respondent in the manufactured
state and thereupon and thereafter offered for sale and sold by him
in commerce among or between the various States of the United
States.

Par. 3. Each of the false representations specified in paragraph 2
hereof with regard to the silk content of the bedspreads and the
woolen content of the knitted goods and the prices thereof has had
and has the capacity and tendency to mislead and deceive a substan-
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tial portion of the purchasing public residing in the various States
of the United States into the purchase of said bedspreads and knit-
ted goods from respondent in reliance on the truth of such represen-
tations, and thereby to divert trade to respondent from competitors
truthfully describing their products, or representing the prices
thereof.

Par. 4. The aforesaid use by respondent of his trade name Craw-
ford Knitting Mills has had and has the capacity and tendency to
mislead and deceive a substantial portion of the purchasing public
into the erroneous belief that the respondent owns or operates a
mill or mills in which knitted wear has been and is manufactured,
and that in purchasing from or dealing with the Crawford Knitting
Mills the purchasers acquire the knitted wear of respondent directly

" from the manufacturer, thereby enabling them to retain or save an
amount equivalent to profits ordinarily derived by the middlemen.

Par. 5. There are and for more than a year last past have been
competitors of respondent selling bedspreads and knitted wear di-
rectly to the consumer, in commerce among the various States of
the United States, who correctly and truthfully describe them, their
origin or source, and the quality and price thereof.

CONCLUSION

The practices of respondent, Samuel Booth, under the conditions
and circumstances described in the foregoing findings as to the
facts are unfair methods of competition and constitute a violation
of the act of Congress approved Scptember 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been duly heard upon the complaint of the
Commission and the answer of respondent, and the Commission hav-
ing made its report in writing stating its findings as to the facts and
its conclusion that respondent Samuel Booth has been and is violat-
ing the provisions of the act of Congress approved September 26,
1914, entitled “ An act to create a Federal Trade Commission, to
define its powers, duties, and for other purposes ”,

It is now hereby ordered, That respondent, Samuel Booth, cease
and desist from directly or indirectly—

(1) Carrying on the business of selling knitted goods or other
commodities in interstate commerce under the trade name of Craw-
ford Knitting Mills or any other name which includes the words
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“mill” or “mills,” “factory ” or “factories,” unless or until said
respondent actually owns, operates, or controls the mill or mills,
factory or factories, in which are manufactured the knitted goods
offered for sale or sold by him.

(2) Using on brands or labels, or in advertisements or in any other
form or forms or written or printed matter used in connection with
bedspreads or other articles offered for sale or sold in interstate
commerce, the word “silk ” or any modification thereof, or any word
or words signifying or implying that the product consists of silk,
(@) unless the bedspreads or other articles are composed entirely of
silk derived from the cocoon of the silkworm, or (&) unless, where
the bedspreads or other articles are made partly of silk the word
“silk” is accompanied by a word or words aptly and truthfully
describing the other material or materials of which such bedspreads
or other articles are in part composed.

It is further ordered, That the respondent Samuel Booth shall,
within 60 days after service upon him of a copy of this order, file
with the Commission a report in writing setting forth in detail
the mannper and form in which he has complied with this order.
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In vaE MATTER OF

GREER COLLEGE OF AUTOMOTIVE ENGINEERING,
ERWIN GREER AND FREDERICK GREER

COMPLAINT (SYNOPSIS), FINDINGS, AND.ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1505. Complainit, Mar. 22, 1928—Decision, June 30, 1928

Where a corporation engaged In the sale of & course of instruction in auto-
motive engineering, under the active management and control of its presi-
dent; in advertising a course falsely represented the regular price thereof,
together with articles and accessories included therewith, as a special re-
duced price, extended for a certain limited time to prospective pupils,
representing a substantially larger sum as its regular charge; with the
capacity and tendency to mislead and decelve prospective pupils into be-
lieving that by reason of such supposed special price it offered the best
available opportunity for the education represented, and an opportunity
to secure such course at the supposedly lower price at a Anancial saving
and advantage, and to cause pupils to take and pay for such course in pref-
erence to those of competitors who did not falsely represent their business:

Held, That such misrepresentation, under the circumstances set forth, con-
stituted an unfair method of competition.

Mr, William T, Kelly, assistant chief counsel, for the Commission.

Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged Greer College of Automotive Engineering, engaged at Chi-
cago in conducting by correspondence a course in automotive engi-
neering or in one or more of the various arts, sciences, profes-
sions, or trades included by it under said term, to wit, among
others, automotive mechanics, electricity, battery trade, welding,
salesmanship, and garage management, respondent Erwin Greer, its
president and treasurer, and respondent Frederick Greer, its vice
president, actively engaged in the management and control of its
business activities, with advertising falsely or misleadingly, in vio-
lation of the provisions of section 5 of such act, prohibiting the use
of unfair methods of competition in interstate commerce.!

Respondent corporation, as charged, engaged as above set fortk
in furnishing to its various pupils written, printed, or mimeographed
lessons, directions, or other matters, together with charts, drafts,
dykes, encyclopedia and other articles, and things incidental to and
in aid of the learning of said arts, etc., and the use and practice

1 As alleged, respondent nlso conduets a resident school, but such part of its business
i8 not concerned hereln.
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thereof, and under the active control of the aforesaid respondent in-
dividuals, in advertising its courses and the articles therewith sup-
plied, in newspapers, magazines, periodicals, and other publications
of general circulation in the United States and in the several parts
thereof and in enrollment and other blanks, catalogues, pamphlets,
letters, circulars, and other forms of printed, written, or mimeo-
graphed matter, represents its regular tuition price as a certain figure
and that for a limited time it is offering and selling the same at a
specified substantially smaller sum, the fact being that the pretendnd
reduced price is the usual full amount charged by it for its said
courses and articles, to all pupils, irrespective of such pretended time
limit.

The making of said false statements and representations, as alleged,
has the tendency and capacity to mislead and deceive the public and
prospective pupils and will probably mislead and deceive them into
the erroneous belief that the same are true, that respondent is offer-
ing its course, of the value of its pretended regular price, for a
limited time at a substantially lower price than said regular price,
offering such pupils the opportunity of saving the amount of the
pretended reduction and that by reason of such supposed reduced
or special price, such school offers the best available opportunity for
the education represented by the course.

Said acts and practices of respondent are, as charged, all to the
prejudice of the public and respondents’ competitors and constitute
unfair methods in competition and commerce within the intent and
meaning of section 5.

Upon the foregoing complaint, the Commission made the following

ReporT, F1NDINGS 4S TO THE FAcTs, AND ORrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (38 Stat. 719), the Federal Trade Commission issued
and served a complaint upon the respondents, Greer College of Au-
tomotive Engineering, Erwin Greer and Frederick Greer, charging
them with the use of unfair methods of competition in commerce in
violation of the provisions of said act. .

Respondents have entered their appearance and have made, exe-
cuted, and filed an agreed statement of facts in which it is stipulated
and agreed by respondents that the Federal Trade Commission shall
take such agreed statement of facts as the facts in this case and in
lieu of testimony, and proceed forthwith upon such agreed statement
of facts to make its findings as to the facts and conclusion and such
order as it may deem proper to enter therein, without the introduec-
tion of testimony and presentation of argument, in support of same
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or in opposition thereto. Thereupon this proceeding came on for
decision, and the Commission having duly considered the record and
being fully advised in the premises, makes this its findings as to the
facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarr 1. Respondent, Greer College of Automotive Engi-
neering, is a corporation organized and existing under and by viriue
of the laws of the State of Illinois, having and maintaining its prin-
cipal place of business at 20242026 South Wabash Avenue, in the
city of Chicago, in the State of Illinois.

Par. 2. Respondent Erwin Greer is president and treasurer, and
respondent Frederick Greer is vice president of respondent corpora-
tion. Respondent Erwin Greer has been for more than one year last
past and is now actively engaged in the management and control of
the business activities of said respondent corporation that are herein-
after set forth.

Par. 3. Respondent, Greer College of Automotive Engineering, at
its said place of business has been for more than one year last past
engaged in the business, along with the maintenance and operation
of a resident school for the direct and personal teaching of certain
arts and sciences, professions, or trades,of offering for sale and selling
and furnishing courses of instruction by correspondence in said cer-
tain arts, sciences, professions, and trades, as hereinafter enumerated,
to persons hereinafter referred to as pupils, such pupils residing and
being and remaining at various places in the several States of the
United States, and in selling and furnishing to such pupils severally,
as incidental and accessory to such courses of instructions, the certain
supplies, accessories, and articles hereinafter enumerated. The busi-
ness of said respondent, as the same is hereafter referred to, includes
only such courses of instruction by correspondence and the certain
supplies, accessories, and articles above referred to as incidental and
accessory to such courses of instruction by correspondence.

Par. 4. In the conduct of said business said respondent, Greer Col-
lege of Automotive Engineerirg, when a prospective pupil enters into
a contract with said respondent and enrolls as such pupil, in consid-
eration of the agreed cash tuition paid or agreed to be paid by such
pupil, undertakes to sell and deliver to such pupil, through the United
States mails or otherwise, a complete course of written or printed
information and instructions in the arts, sciences, professions, or
trades, or one or more thereof, included in the name automotive engi-
neering as used by said respondent, which includes, among other
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things, the following: Automotive mechanics, electricity, battery
trade, welding, salemanship, and garage management.

At the same time and as a part of the same transaction and con-
tract, said respondent undertakes to sell to such pupils severally and
to deliver to each of them, through the United States mails or other-
wise, certain written, printed or mimeographed lessons, directions, or
other matter, also certain charts, drafts, dykes, encyclopedia, and
other articles and things incidental to and in aid of the learning of
said arts, sciences, professions, or trades, and the use and practice
thereof.

Thereafter and in pursuance of said contract with such pupils, said
respondent furnishes and causes to be transported from its said place
of business into and through the several States of the United States,
and delivered to such several pupils at their respective places of
residence, the several items of written, printed, or mimeographed
matter and other articles and things above enumerated.

Par. 5. In all its said business, and in the several parts thereof
and in the procurement of pupils to enroll as such and to purchase
said course of instruction and said articles and things above enumer-
ated and to pay therefor, said respondent, Greer College of Auto-
motive Enginecering, is in competition with other persons who are
likewise engaged in the same or in similar lines of business activity
and who are seeking to procure prospective pupils in and through-
out the several States of the United States to enroll as such and to
purchase, receive, and pay for courses of instruction by correspond-
ence as above set forth and for printed matter and ofher articles
and things to be sold, furnished, and delivered to such pupils as
incidental or accessory to the learning and practice of such arts,
sciences, professions, or trades.

Par. 6. In all of its said business and for the purpose of inducing
prospective pupils to enter into contracts with it, to enroll as such
pupils with it, and to purchase of it the course of instruction and
the articles and things above enumerated and to pay to it the pur-
chase price thereof, said respondent caused advertisements of its
said courses of instruction and of said articles and things incidental
and accessory thereto, to be inserted and made accessible to the
public and to prospective pupils, in enrollment blanks,

In all such enrollment blanks said respondent, Greer College of
Automotive Engineering, so under the active management of respond-
ent, Erwin Greer, made the promises, statements, and representa-
tions hereinafter referred to as follows:

Said respondent from time to time and at intervals designated
by respondent represented that the usual, ordinary, regular, and full
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cash tuition or selling price for a certain course of instruction in-
cluded in the course of instructions so being offered by said respond-
ent as above set forth, together with such articles and things so
incidental and accessory thereto, was a certain sum, set out and
specified in such advertisements or other written or printed matter;
and also represented that said respondent for a certain limited time
therein specified was offering to sell and deliver, or was engaging
and obliging itself to sell and deliver, to prospective pupils such
course of instruction and such articles and things incidental and
accessory thereto, at a reduced and special price, to wit, a certain
substantially smaller cash tuition or selling price likewise set out
and specified therein. In truth and in fact said pretended, reduced
or special tuition or selling price was and is the usual, ordinary,
regular, full, and permanent price of the whole of such course of
instruction, together with all such articles and things incidental and
accessory thereto, to all prospective pupils without regard to such
pretended limit of time.

The use by the said respondent Greer College of Automotive Engi-
neering, so under the active control and management of respondent,
Erwin Greer of said trade practice and method of competition, to
wit, the making of said false statements and representations as above
set forth had and have the capacity and tendency to mislead and
deceive the public and prospective pupils into the erroneous belief:

(1) That said statements and representations are true,

(2) That said respondent, Greer College of Automotive Engineer-
ing, offered for a limited time to sell and deliver to prospective
pupils such course of instruction of the value of said pretended regu-
lar price, at and for said substantially lower tuition or selling price
so set forth and specified, to a financial saving and advantage to
such prospective pupils in the amount of said pretended reduction.

(8) That said respondent’s said school, for the time so specified,
and because of such pretended reduced or’ special price, offered the
best available opportunity for the education represented by such
course of instruction.

Par. 7. Among the competitors of Greer College of Automotive
Engineering are many who do not falsely represent the character
and nature of their business. Respondents’ acts and practices all as
hereinbefore set out have the tendency and capacity to cause said
pupils to take and pay for respondents’ said course in preference to
those offered by said competitors.
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CONCLUSION

The practices of the said respondents, Greer College of Automotive
Engineering and Erwin Greer, under the conditions and circum-
stances described in the foregoing findings are to the injury and
prejudice of the public and respondents’ competitors and are unfair
methods of competition in commerce and constitute a violation of
the Act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and an agreed state-
ment of facts filed herein and the Commission having made its find-
ings as to the facts and its conclusions that the respondents, Greer
College of Automotive Engineering and Erwin Greer, have violated
section 5 of an act of Congress approved September 26, 1914, en-
titled “ An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes”,

It is now ordered, That the respondents, Greer College of Auto-
motive Engineering and Erwin Greer, their representatives, serv-
ants, and employees, do cease and desist from:

(1) Representing in advertisements, correspondence, or otherwise
that respondents’ courses of instruction or any of them are offered
at a less price than the price therefor which the respondents usually
receive, when such is not the fact; or in any manner misrepresenting
the regular and usual price of any such course of instruction.

(2) Making in advertisements or otherwise any untruthful or mis-
leading statement or representation concerning any courses of in-
struction.

1t is further ordered, That the respondents, Greer College of Auto-
motive Engineering and Erwin Greer, shall within 30 days after
the service upon them of a copy of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and form
in which they have complied with the order to cease and desist here-
inbefore set forth.

1t is further ordered, That this proceeding be and the same is here-
by dismissed as to respondent, Frederick Greer.
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Ix Tne MATTER OF

THE LIGHT HOUSE RUG COMPANY, INC.

COMPLAINT (SYNOI'SIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1924

Docket 1468. Complaint, July 12, 1927—Decision, July 24, 1928

Where the words “light house” had come to be used in connection with insti-
tutions for the blind, and as applied to such articles as rugs and other
woven fabrics had come to connote articles made by the blind, and where
a trade school for the blind known as The Chicago Lighthouse taught §ts
puplls or employees the art of weaving rugs upon hand looms, labeled the
rugs there made “woven by the blind of The Chicago Lighthouse,” and
adopted and used the words “light house,” and the plcture of a lighthouse
on folders and other advertising matter ns a trade name and symbol to
describe and designate its workshops and rugs; and thercafter a company
fncorporated by an individual employed by said Chicago Lighthouse to
marlet its output of rugs,

(a) Adopted and used as a corporate name a name which included the words
#light house,” and used the same and the picture of a lighthouse on the
label on its rugs, whether made by the blind or otherwise, and in the
advertising matter used by it in connection with the sale thereof;

(%) Described rugs offered and sold by it, whether made by the blind or made
by other than blind employees in its establishment, on power looms, and
closcly resembling those made by blind employees on hand loomns, repre-
gsenting only a small portion of its total sales as *light house rugs”;

(0) Issued circulars containing the words *light houwe rugs,” its corporite
name, and a pleture of a lighthouse, and reproductions of mnewspaper
articles concerning sald Chicago Lighthouse, and its work for the blind, and
pletures of the blind weaving rugs, and distributed said circulars among
its sales people, who exhibited the sume to purchasers and prospective
purchasers;

(d) Placed the words *light house” on its order blanks and letters, togcther
with the picture of a lighthouse, its corporate name, and the statement
“gsole distributors of The Chicago Lighthouse, an institution for the blingd,”
which statement it continued even after said institution discontinued pro-
duction; und

(e) Tagged its rugs with either the words “ Woven by the blind of The Chi-
cago Lighthouse,” or “light house rugs,” and tke aforesaid pleture or
symbol, and sold the same, without distinctlon or disclosure as to thelr
method of manufacture, at the same price, through stores regularly deal-
ing in rugs, in which demonstrations of rug-weaving by blind weavers from
The Chicago Lighthouse upon hand looms were held In the show windows,
and represented through salesmen in various localities that the rugs gen-
erally were the product of local institutions for the blind;
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With the capacity and tendency to mislend and decelve the purchasing publie
into believing that said rugs were the products of the institution first
named, that it was the sole distributor thereof, and/or that they were the
products of institutions maintained and operated for the blind and that
in purchasing the same, they were buying the output of blind people, instead
of promoting a private enterprise, and of making it more difficult to secure
a market for the product of the blind, to the prejudice of institutions for
the blind, and of the svorkers therein, and of manufacturers selling thelr
rugs on merit and without misrepresentation as to their origin, nature and
character, from whom business was thereby diverted:

ITeld, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr. William A, Sweet for the Commission.
Samuels, Lawton & TWittelle, of Chicago, Ill., for respondent.

Stxopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation engaged in the manufac-
ture of rugs, and sale and distribution thereof through dealers
supplying the ultimate users, and also through its own salesmen and
agents soliciting orders from the purchasing public, and with prin-
cipal office and place of business in Chicago, with misbranding or
mislabeling and advertising falsely or misleadingly in violation of
the provisions of section § of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondents, as charged, engaged as above set forth, and formerly
purchasing and distributing the entire cutput of rugs made by the
training school for blind people, known as “The Chicago Light-
house ”;* following its own employment of the 16 blind people there-

P

1The complaint alleges the following facts relative to sald school and the *light-
houses " established and operated for blind people, and the meaning which has come to
attach to the word lighthouse In connection with rugs or other like items.

The Improveinent Assoclation For Blind People is a corporation incorporated under
the not for profit act of the State of Illinols, on May 31, 1910, and has its principal
place of business In the city of Chicago la said State. It has conductcd for more than
four years last past, and still conducts In sald city of Chicago, a trade school for ttain.
ing blind people, designated and known as The Chicago Lighthouse,

In the year 1922, 1t began, at The Chicogo Lighthouse, aforesald, the making of rugs
woven on looms operated by blind people, and continued the making of said rugs up to
October, 1926. It employed 16 blind people as weavers, and the output of rugs made
by said blind people was approximately 250 per week. These rugs varled in size from
24 by 48 inches to 36 by 72 inches.

Similar training schools for blind people, designated and@ known as lighthouses are
vstablished and operated in other cities of the United Siates, including the citles of
Duluth and Minneupolis, Minn., New Orleans, La., Syracuse and@ New York City, N, Y.,
and Seattle, Wash,, in which rugs and other articles made by blind pcople are produced,
and the word lighithouse when usod in connectlon with rugs or other articles is understood
by a substantial poriion of the pullic {0 indicate that they were produced by the work of
blind people.

103133°—30—vor. 12—14



194 FEDERAL TRADE COMMISSION DECISIONS
Findings 12F.T.C.

tofore employed at said lighthouse and their former superintendent,
to make rugs in its own place of business, along with other rugs simi-
lar in composition, design, appearance and size, but made on power
looms by other employees of it, in possession of their sight, labeled
or tageed all its said rugs “light house rugs ”, together with a depic-
tion of a lighthouse, and in its folders or circulars distributed to
customers and agents used the words “sole distributors of The Chi-
cago Lighthouse, an institution for the blind ”, together with a cut of
a lighthouse, photographs of scenes showing blind people weaving
rugs, and in other printed matter referred to said rugs as having
been made by the blind, thereby falsely representing and implying
that the rugs made by it upon power looms were produced by the
labor of blind people.

Said use by respondent, as alleged, of the labels or tags upon the
rugs manufactured by it upon looms operated by people who are not
blind, and of said folders or circulars, has the capacity and ten-
dency to, and does deceive a substantial portion of the purchasing
public into the erroneous belief that said rugs manufactured by the
respondent as aforesaid are produced by the labor of blind people,
to induce purchasers thereof to purchase the same in that belief, and
to divert trade from the producers of truthfully marked rugs, all to
the prejudice of the public and of respondent’s competitors.

Upon the foregoing complaint,the Commission made the following

RerorT, FINDINGS AS TO THE FacTs, ANp ORrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 20, 1914 (38 Stat. 717), the Federal Trade Commission is-
sued and served its complaint upon respondent, The Light House
Rug Co. (Inc.), charging it with the use of unfair methods of compe-
tition in interstate commerce in violation of the provisions of section
b of said act.

Respondent having entered its appearance and filed its answer to
the complaint herein, hearings were had and evidence was introduced
on behalf of the Commission and of the respondent before a trial
examiner of the Commission theretofore duly appointed. The trial
examiner filed his report upon the facts and the respondent filed
exceptions thereto. DBriefs and oral arguments were filed and made
on behalf of the Commission and of the respondent.

Thereupon this proceeding came on for decision and the Commis-
sion having duly considered the record and being fully advised in
the premises makes this its findings as to the facts and its conclu-
sion drawn therefrom:
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FINDINGS AS TO THE FACTS

Paracrarm 1. The respondent, The Light House Rug Co., Inc.,
is a corporation organized and existing under and by virtue of the
laws of the State of Illinois with its principal office and place of
business in the city of Chicago, in said State. It was incorporated
in 1923 by Morris Kline and others with a capital stock of $5,000
which was increased about a year later to $20,000. It is engaged in
the manufacture and sale in commerce of rugs and causes said
rugs when sold to be transported from its place of business in the
city of Chicago in the State of Illinois into and through other States
of the United States to the purchasers thereof located in such States
and is in competition in commerce with other manufacturers of rugs
including institutions or workshops for the blind located in various
States of the United States.

Par. 2. The Improvement Association for Blind People is a cor-
poration incorporated under the not for profit act of the State of
Illinois in the year 1910 and its principal place of business is located
in the city of Chicago in said State. For more than four years prior
to July 12, 1917, it has conducted in the city of Chicago a trade school
or workshop for training blind people, designated and known as
The Chicago Lighthouse. Among the occupations which were taught
to blind people at The Chicago Lighthouse aforesaid, was the art of
weaving rugs upon hand looms. Rug weaving has been found one
of the most practicable occupations for blind persons. Rug weaving
at The Chicago Lighthouse on looms operated by blind people began
sometime prior to 1922 and continued up to and including October,
1926. The number of blind people employed at The Chicago Light-
house varied from time to time and the production of rugs also varied
until in October, 1926, approximately 16 blind people were engaged
in rug weaving and the output amounted to approximately 250 rugs
per week. The usual size of these rugs was 24 by 48 inches. The
material used was cotton warp and a jute filler. The rugs were made
after designs prepared by a Miss Olga Olsen who had been engaged
by the association to train blind people in the art of rug weaving
at The Chicago Lighthouse. Prior to 1922 these rugs were sold
from time to time through private sales or through some of the de-
partment stores located in the city of Chicago. These rugs bore a
label on which were printed the words “ Woven by the blind of The
Chicago Lighthouse”. The word “lighthouse” and a picture of a
lighthouse were adopted and used on folders and other advertising
matter as a trade name and symbol to describe and designate said
workshops and the rugs made by the blind employed therein.
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Tar. 3. In March, 1922, in order to dispose of its rugs and keep the
blind rug weavers steadily at work, The Chicago Lighthouse made an
arrangement with said Morris Kline to sell its entire output of rugs.
This arrangement continued until October, 1926. Soon after this
arrangement was made said Morris. Kline incorporated the respond-
dent and adopted the words “light house ” in its corporate name, and
used the said words and the symbol, consisting of a picture of a
lighthouse, on the labels on said rugs and in advertising matter used
in connection with the sale of the same. The respondent within
about 60 days after the said arrangement with Kline had been made
secured a factory or workshop not connected with The Chicago Light-
house and installed therein power looms operated by sighted persons
to supplement the production of the hand woven rugs made by blind
people at The Chicago Lighthouse. The rugs made upon these
power looms by sighted persons were of exactly the same material,
design and size as the rugs made by the blind people at The Chicago
Lighthouse. Only experts were able to distinguish between the hand
loom product made by the blind and the power loom product made
by sighted persons. A blind person can produce 8 or 10 rugs a day
while a sighted worker can produce about 40 rugs a day upon a power
loom. Both the rugs made upon hand looms by the blind persons at
The Chicago Lighthouse and the rugs made upon power looms by
sighted persons at the respondent’s place of business were sold by the
respondent through the same channels and at the same prices for the
same sizes. At first the rugs were sold through stores regularly deal-
ing in rugs in various cities throughout the United States. In con-
nection with these sales blind weavers from The Chicago Lighthouse
demonstrated the weaving of rugs upon hand looms installed in the

" show windows of the stores in which the hand loom product and the
power loom product were sold. Demonstrations of this kind were
made over a period of more than a year in the cities of Chicago, IlL,
Detroit, Mich., Milwaukee, Sheboygan, Madison, Wis., Gary, Val-
parasio and Hammond, Ind., Kankakee and Peoria, Ill, and St.
Joseph, Mo. Later the respondent appointed in several States agents
to sell these rugs and house to house sales forces were organized. In
connection with the sale of both the hand loom product and the power
loom product respondent issued circulars bearing the names “ Light
House Rugs ” and “ The Light House Rug Co. (Inc.)”, and also bear-
ing a picture of a lighthouse, the trade-mark or emblem of The Chi-
cago Lighthouse. These circulars contained reproductions of extended
newspaper articles concerning The Chicago Lighthouse and its work
for the blind as well as pictures of blind people weaving rugs. These
circulars were placed in the hands of its sales force by respondent
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and were exhibited to purchasers and prospective purchasers of rugs.
The order blanks used by respondent bore the words “ Light House ”
in prominent letters and the picture of a lighthouse, the trade mark
or emblem of The Chicago Lighthouse. These circulars also bore the
name Light House Rug Co. (Inc.), and the statement “ Sole dis-
tributors of The Chicago Lighthouse, an institution for the blind ”.
This statement was used upon circulars issued by respondent even
after October, 1926, when the production of rugs at The Chicago
Lighthouse was discontinued entirely. The rugs bore tags upon
which were either the words “ Woven by the blind of The Chicago
Lighthouse” or the words “light house rugs” and the symbol con-
sisting of a picture of a lighthouse. Salesmen of respondent sold both
the hand loom product and the power loom product indiseriminately
without any attempt to distinguish between them. In 1927 the re-
spondent sold approximately 82,000 rugs of which less than one-
third was produced by the labor of blind people. Between 50,000
and 60,000 of these rugs were made on power looms by sighted per-
sons either at the respondent’s place of business in Chicago or for his
account in a factory located in Philadelphia, Pa.

In October, 1926, the respondent took into its employ the superin-
tendent of The Chicago Lighthouse and all of the blind weavers em-
ployed there and continued the production of rugs upon hand looms
operated by blind weavers at its own place of business in addition
to the rugs woven upon power looms there. The weaving of rugs
at The Chicago Lighthouse was thereupon discontinued.

Par. 4. The use by the respondent of the words “ Light House * in
its corporate name and on labels, circulars, and other advertising
matter used in connection with the sale of its product is misleading
and deceptive and has the capacity and tendency to mislead and
deceive the purchasing public into the belief that its rugs are the
product of The Chicago Lighthouse. The use by the respondent of
the aforesaid statement “ Sole distributors of The Chicago Light-
house, an institution for the blind ” is false and misleading and has
the capacity and tendency to mislead and deceive the purchasing
public into the belief that the respondent is the sole distributor of
the products made by the blind at The Chicago Lighthouse aforesaid.

Par, 5. The Minneapolis Society for the Blind maintains and op-
erates in the city of Minneapolis, Minn., a workshop in which rugs
woven by blind people are made. These rugs are made of materials
similar to the material in the rugs made by respondent; are of ap-
proximately the same size and are used for the same purposes. Most
of these rugs are sold locally in the city of Minneapolis, while others
are made for out of town shipment. Respondent sells its rugs in the
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city of Minneapolis and through the use of its aforesaid circulars
and by oral representations of its salesmen gives the false impression
to customers and prospective customers that its rugs are made by
the blind at the workshop situated in Minneapolis.

The St. Louis County Association for the Blind, Inc., maintains
and operates a workshop for blind persons in the city of Duluth,
Minn., under the name of Duluth Lighthouse for the Blind. One
of the industries for the blind conducted at this shop is rug weaving.
Approximately seven blind people are employed there in making
woven rugs. These rugs are sold locally in the city of Duluth and
in the States of Michigan and Wisconsin. They are made of similar
material, are of the same size and are used for the same purposes as
respondent’s rugs. They bear tags containing the word “light-
house ”. Respondent’s salesmen sell its rugs in the city of Duluth,
and in the sale of said rugs respondent through its said circulars
and the oral representations of its salesmen gives to customers and
prospective customers the false impression that its rugs are made
by the blind at the Duluth Lighthouse for the Blind.

The New York Institute for the Blind was established in 1906.
In 1910 it adopted the word “lighthouse” and since that date has
used the word “lighthouse” upon its stationery, counter signs, tags,
and circulars used in designating and selling its products. It also
adopted and continues the use of the picture of a lighthouse as a
trade-mark or symbol for its products. Hand woven rugs made by
the blind are among the articles made at the New York Lighthouse
and the yearly output is valued at approximately $20,000. These
rugs are sold and transported throughout the United States. They
are made of similar material, are of similar size and are devoted
to the same uses as are respondent’s rugs. Approximately 14 hand
looms operated by blind women are employed in making these rugs
at the New York Lighthouse. Respondent through its salesmen sells
its rugs in the city of New York and through its said circulars and
the oral representations of its salesmen gives the false impression to
customers and prospective customers that its rugs are made by blind
people at the New York Lighthouse,

Similar workshops for the blind are maintained in the cities of
Rochester, Syracuse, Elmira, Glens Falls, Watertown, Albany,
Brooklyn, and Buffalo in the State of New York. The institution
in the city of Buffalo, as well as the one in Syracuse, is designated
and described as a “ Lighthouse ®, These institutions, with the ex-
ception of the one in New York City, are under the general super-
vision of the New York State Commission for the Blind. There
are approximately 93 blind rug weavers either in shops or in homes



THE LIGHT HOUSE RUG CO., INC. 199
192 Findings

in New York State engaged in the production of woven rugs similar
to those sold by respondent. Competition of respondent’s machine
rugs woven by sighted persons under actual or implied representa-
tion that they are made by the blind makes it more difficult to
secure a market for rugs made by blind persons.

Par, 6. The word “lighthouse” or words “light house ”, used in
connection with institutions or with articles such as rugs and other
woven fabrics known extensively to be articles which can be made
and are made by blind people carries with it a connotation or im-
plication that the articles are made by blind people. Sympathy
for blind persons and the desire of the public to help them is an
element in finding a market for rugs of the character made in insti-
tutions operated for the benefit of blind people,

The use by respondent of the words “light house” as herein-
before set forth is misleading and deceptive and has the capacity
and tendency to mislead and deceive the purchasing public into the
belief that respondent’s rugs are the product of institutions which
maintain and operate workshops for blind people and which are
known and designated as “ Lighthouses ”.

Par. 7. The labels, tags, advertising circulars, and literature used by
respondent in connection with the sale of its rugs; the use of the
words “light house” in its corporate name, the use of the said
words and the emblem consisting of a picture of a lighthouse upon
the tags and labels and advertising matter used in connection with
the sale of its rugs; the practice of respondent of selling rugs
made by the blind and rugs made by sighted persons under the
common name of “light house rugs”; the representation indis.
criminately by its salesmen that the rugs offered for sale are made
by the blind whether they are made by blind people or by sighted
persons; and the false impression or implication left with cus.
tomers or prospective customers that respondent’s said rugs are
made by the blind persons in the locality have a tendency and
capacity to mislead and deceive purchasers and prospective pur-
chasers into the belief that they are purchasing the product of blind
people rather than that they are promoting a private enterprise
and causes confusion and makes it more difficult for blind rug
weavers to find a market for their product.

The practices of the respondent and its agents as above set forth
are unfair to the institutions which produce rugs by the labor of
blind people and sell them in competition with the rugs of re-
spondent and to the blind workers in these institutions, and are
unfair to the manufacturers of rugs who sell their product on
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their merits rather than upon the basis of sympathy for the blind
in competition with respondent.

Par. 8. There are among the competitors of respondent those who
in no wise misrepresent the origin, nature and character of the
rugs made by them and respondent’s acts and practices as above
set forth tend to and do divert business from and otherwise injure
and prejudice said competitors.

CONCLUSION

The above alleged acts and practices of respondent are all to the
prejudice of the public and of respondent’s competitors and con-
stitute unfair methods of competition in commerce within the intent
and meaning of section 5 of an act of Congress entitled “ An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ents, and the testimony in support of the charges in said complaint
and in opposition thereto, and the briefs and argument of counsel
for the Commission and counsel for the respondent, and the Com-
mission having made its findings as to the facts with its conclusion
that the respondent has and is violating the provisions of an act of
Congress approved September 26, 1914, entitled “ An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes”,

It is ordered, That the respondents, The Light House Rug Co.,
Inc., its representatives, agents, servants, employees, and successors
cease and desist from:

(1) Using or authorizing the use by others in jinterstate commerce
of the word “lighthouse” or the words “Light House” either
independently or in conjunction or combination with any other word
or words, letter or letters, as a corporate or trade name or as a trade
brand or designation in advertising or on labels, circulars, or other
advertising matter in connection with the sales or distribution in
interstate commerce of its products.

(2) Using or authorizing the use by others in interstate commerce
in advertising matter, circulars or otherwise of the words * Sole dis-
tributors of The Chicago Lighthouse, an institution for the blind ”,
so as to confuse or mislead the purchasing public as to the origin of
its products or so as to import or imply that it is the sole distributor
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of the products made at The Chicago Lighthouse when such is not
the fact,

(3) Using or authorizing the use by others in interstate commerce
in advertising or upon business stationery or on labels, or otherwise,
a pictorial representation of a lighthouse which simulates the emblem
or symbol adopted and used by The Chicago Lighthouse to designate
its product.

(4) Using or authorizing the use by others in connection with the
sale and distribution of its products in interstate commerce any
designation, representation or description on labels or in advertising
matter, or otherwise so as to import or imply that its products are
made by blind people when such is not the fact.

1t i3 further ordered, That respondent, The Light House Rug Co.,
Inc., pursuant to the provisions of Rule XVI of the Commission’s
Rules of Practice shall within 60 days after the service upon it of a
copy of the order hereinbefore set forth, file with the Commission
a report in writing setting forth in detail the manner and form in
which said order has been complied with.
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In ™aE MATTER OF

SCOTT & BOWNE

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 O AN ACT OF CONGRESS APPROVED SEPT, 26, 1014

Docket 1470. Complaint, July 20, 1927—Decision, July 26, 1928

Where a corporation engaged in the manufacture of various products including
a medicine sold and distributed under a trade name in large quantities to
wholesale and retail dealers throughout the United States; in pursuance of
a plan and policy adopted by it for the maintenance of suggested resale
prices on its goods,

Issued and sent out a lst of selected wholesale distributors, following
announcements of its aforesaid plan and policy, with request for adherence
thereto in the matter of suggested minimum prices, from which were
omitted names of many concerns who had theretofore long handled its
goods without question as to deallngs or credit, and to which it restored

-concerns thus omitted only after receipt of satisfactory assurances of con-

formance to its policy and suggestion in the matter of the maintenance of

its minimum resale prices; and

(b) Generally refused to sell at wholesale prices to those of its prior distribu-
tors who falled or refused to give it the requested assurance in proper form
and advised the same that they could buy from its approved distributors
at retail buying prices, including in those thus demoted to the status of
retailers, compelled to pay retailers’ prices, the so-called cooperative whole-
salers, who paid their members discounts based on purchases rather than
on total business transacted,

With the result of securing the substantial maintenance of its suggested minimum
prices by its vendees, and of lessening and suppressing competition in the
sale and distribution of its products and particularly of the medicine above
referred to, and of thereby preventing sald vendees from selling its said
products at such different or less price as they might desire, and depriving
them and thelr purchasers of the advantages of free competition in the sale
and purchase thereof;

Held, That such a plan of resale price maintenance, under the circumstances set
forth, constituted an unfair method of competition.

Mr. W. T. Chantland for the Commission.
Mr. John Walsh, of Washington, D. C., for respondent.

(a

~—

Sxyxopsis or COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New Jersey corporation engaged in the manufacture,
among other things, of a medicine known as “ Scott’s Emulsion » and
in the sale thereof to purchasers in other States, and with principal
office and place of business at Bloomfield, N. J., with maintaining
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resale prices in violation of the provisions of section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce.

Respondent, as charged, since about November 16, 1925, in the
course of its said business “ has enforced and now enforces a mer-
chandising system adopted by it of fixing and maintajning certain
specified uniform prices at which its said medicine shall be sold by
dealers handling the same, and respondent enlists and secures the
support and cooperation of said dealers and of respondent’s officers,
agents and employees in enforcing said system. In order to carry
out said system, respondent has employed and now employs the
following means among others whereby respondent and those cooper-
ating with it undertake to prevent and do prevent dealers handling
respondent’s said medicine from reselling the same at prices less
than the aforesaid resale prices established by respondent ”:

(a) Establishing uniform minimum prices at which dealers, both
wholesalers and retailers, handling its said medicine shall resell
same, and issuing to said dealers price lists setting forth said uniform
minimum prices;

(b) Making it generally known to the trade that it expects and
requires all dealers handling its said medicine to maintain and
enforce said prices;

(¢) Entering into contracts, agreements, understandings and
arrangements with dealers for the maintenance by them of said
prices as a condition of opening accounts with them or continuing
their supplies of such medicine;

(d) Procuring groups of dealers in given localities to agree among
themselves and with it to observe and maintain its prices;

(e) Securing from dealers handling its medicine, information
concerning and evidence of price cutting by other dealers, and of
the sale of said medicine by wholesalers to price-cutting retailers;

() Employing its salesmen, agents and other employees to ascer-
tain, investigate and secure information and evidence relating to the
matters immediately above set forth (par. e).

(¢9) Using information secured as set forth in paragraphs (e)
and (f) and otherwise to induce and coerce price-cutting dealers to
observe and maintain prices thereafter and wholesalers to refrain
from further sales to price cutters, by exacting promises and assur-
ances from (1) said price cutters that they will in the future maintain
such prices, and (2) from wholesalers that they will not thereafter
supply price cutters;

(%) Refusing to further supply its medicine to price cutters unless
and until they have given it satisfactory assurances that they will
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in the future maintain and observe its said prices, such assurances
usually including “ favorable responses to inquiry as to what concerns
with price maintenance policies have chosen them on their list as a
¢ selected service jobber,’ a term now well-known in the drug trade,
as a jobber who willingly agrees to conform to any price maintenance
sales plan of a manufacturer.”

(¢) Refusing to sell wholesale dealers who have been supplying
price cutting retailers unless and until said wholesalers agres to dis-
continue further supplying such price cutters;

() Using other equivalent and cooperative means and methods
for the enforcement of said system of resale prices;

(%) Offering retailers a special refund on condition that they sub-
mit the wholesaler’s invoice of the goods on which the refund is
claimed, and (2) requesting copies of wholesaler’s catalogues, cir-
culars and advertising matter relating to respondent’s product, in
order to check up on the wholesale prices.

As a result of said acts and practices, as alleged, respondent’s said
resale prices have been and now are generally maintained, and fur-
ther, the direct effect and result thereof, as charged, “ has been and
now is to suppress competition in the distribution and sale of re-
spondent’s medicine; to constrain said dealers to sell said medicine
at aforesaid prices fixed by respondent and to prevent them from
selling said medicine at such less prices as they may desire, and to
deprive the ultimate purchasers of said medicine of those advantages
in price and otherwise which they would obtain from the natural
and unobstructed flow of commerce in said medicine under conditions
of free competition. Wherefore, said acts and practices of respond-
ent are all to the prejudice of the public and constitute unfair
methods of competition in commerce within the intent and meaning
of section 5.”

Upon the foregoing complaint, the Commission made the following

Rerorr, FinpiNcs as To THE Facts, AND ORrDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Scott & Bowne, charging it with
the use of unfair methods of competition in commerce, in violation
of the provisions of said act.

Respondent having entered its appearance and filed its answer to
the complaint herein, hearings were had, and evidence was introduced
upon behalf of the Commission and respondent, before a trial exam-
iner of the Commission duly appointed thereto, and said trial exam-
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iner having filed his findings of fact herein and counsel for the
Commission and for respondent having filed their exceptions thereto.

Thereupon this proceeding came on for final decision on the record
herein. And the briefs having been filed and oral arguments hav-
ing been heard and duly eonsidered and the Commission being fully
advised in the premises, makes this its findings as to the facts and
its conclusions drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracraru 1. Respondent, Scott & Bowne, is now and for many
years has been a corporation organized and existing under and by
virtue of the laws of the State of New Jersey, with its principal office
and place of business in the city of Bloomfield, in said State. '

Par. 2. Respondent is now and for many years has been engaged
in the manufacture among other products of a certain medicine
known as “ Scott’s Emulsion ” and the sale and distribution thereof
in large quantities and of substantial value from its factory at
Bloomfield, N. J., to wholesale and retail dealers throughout the
various States of the United States. In the course and conduct of
its said business respondent has been and is in competition with
other individuals, partnerships, and corporations engaged in the
sale and transportation of similar medicines and medicines for sim-
ilar purposes in interstate commerce between and among the various
States of the United States.

Par. 8. As of date November 16, 1925, and under the guise of re-
classifying its distribution, respondent sent out generally to the
trade and to all its theretofore distributors a form letter which set
forth a plan and policy of respondent for price maintenance by its
dealers which included suggestion and request of adherence by its
distributors to suggested minimum resale prices in accordance with
price lists which accompanied said letter. It is admitted that such
plan was general and covered respondent’s entire business. The
testimony and documentary evidence in the record clearly establishes
the fact that the policy and plan was not merely a paper plan but
was one which respondent actively sought to enforce.

Par. 4. As of date November 17, 1925, respondent issued and sent
out generally its new list of selected wholesale distributors, from
which list were omitted many concerns which had theretofore and for
many years handled the goods of respondent as wholesale distribu-
tors, without question or controversy as to dealings or credit. Among
such omitted concerns were a number of admitted and commonly rec-
ognized high standing,
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Par. 5. By the specific admission of the general sales manager of
respondent who was in charge of the carrying out of its new plan
and policy for resale price maintenance, not any distributor who was
omitted from the list of November 17, 1925, was reinstated by re-
spondent until satisfactory assurance either written or verbal was
received by respondent that such omitted distributor was ready and
anxious and willing to follow and go along with respondent’s policy
and suggestions which included such maintenance of suggested mini-
mum resale prices.

Par. 6. There is claim and some evidence by respondent that in
some instances matters other than prices and price maintenance en-
tered into the respondent’s omission or cutting off and reinstatement,
but the preponderance of the evidence is that as to all such distribu-
tors where assurances were called for, given, and received, respond-
ent’s entire plan and policy was included, which included assurances
and agreement to resell respondent’s products at not less than the
suggested minimum resale prices.

Par. 7. To those of their prior wholesale distributors who failed
or refused to give respondent the requested and required assurances
in proper form, respondent thereafter generally refused to sell at
wholesale prices, but advised them that they could buy from re-
spondent’s selected list of wholesale distributors at the retailer’s buy-
ing prices, copies of which retailer’s buying price lists being fur-
nished them. This was equivalent to continuing to cut off such
wholesalers in that wholesalers could not buy at such disadvantage
and supply their trade at any profit to themselves.

Some wholesalers thus discriminated against did actually con-
tinue to buy and pay such adverse discriminatory prices in order
to maintain their complete line of products for their customers.

Par. 8. That the suggestion and requirement of assurances of
accord with respondent’s plan and policy were more than pro forma
is established by the following among other matters of record:

Whenever first assurances were not deemed adequate or not made by
a sufficiently responsible member of the proposed purchasing concern,
additional inquiry and request for adequate responsible assurance was
demanded, and in many instances personal interviews were arranged
for at respondent’s headquarters with the managing officers of re-
spondent which in most instances resulted in satisfactory assurances
and accord.

Par. 9. The so-called cooperative wholesalers which paid to their
members discounts or rebates based on purchases rather than on total
business transacted, were