
FEDERAL TRADE COMMISSION 

DECISIONS 

FINDINGS, OPINIONS AND ORDERS 

JULY 1, 1994 TO DECEMBER 31, 1994 

PUBLISHED BY THE COMMISSION 

VOLUME 118 

Compiled by 
Information Management Team 

of the 
Office of Information and Technology Management 

Patricia C. Epperson, Editor 

U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON: 1997 

For sale by the U.S. Government Printing Office 
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328 

ISBN 0-16-049299-8 



MEMBERS OF THE FEDERAL TRADE COMMISSION 

DURING THE PERIOD JULY 1, 1994 TO DECEMBER 31, 1994 

JANET D. STEIGER, Chairman 
Took oath of office August 11, 1989. 

MARY L. AZCUENAGA, Commissioner 
Took oath of office November 27, 1984 

DEBORAH K. OWEN, Commissioner* 
Took oath of office October 25, 1989. 

ROSCOE B. STAREK, III, Commissioner 
Took oath of office November 14, 1990. 

DENNIS A. Y AO, Commissioner** 
Took oath of office July 16, 1991. 

CHRISTINE A. VARNEY, Commissioner 
Took oath of office October 14, 1994. 

DONALD S. CLARK, Secretary 
Appointed August 28, 1988. 

* Resigned, effective September 25, 1994. 

* * Resigned, effective September 1, 1994. 

II 



CONTENTS 

Page 

Members of the Commission . . . . . . . . . . . . . . . . . . II 

Table of Cases 

Findings, Opinions and Orders 

Response to Petitions to Quash: 
HTIIORHS South Seminole Joint Venture 
Mortgage Credit Reports, Inc. . .............. . 
Michael DiMattina, M.D. . .................. . 
Mortgage Credit Reports, Inc. . .............. . 

Table of Commodities 

Index 

v 

1 

1229 
1238 
1248 
1257 

1261 

1265 

III 



TABLE OF CASES 

Unless otherwise indicated in parentheses, the names below refer 
to cases in which orders to cease and desist have been entered by the 
Commission. The names in italics refer to cases which the 
Commission has dismissed. 

Dkt. No. 

C-3536 
C-3508 
C-3536 
C-3524 

C-3539 
C-3522 
C-3525 
C-3504 
C-3541 
C-3514 
C-3514 
C-3532 
C-3541 
C-1010 

C-3515 

C-3532 
C-3537 
C-3535 
C-3532 
C-3527 

C-3521 
C-3531 
C-3545 
C-3541 
C-3534 
C-3530 
C-3532 

Name 

Adobe Systems Incorporated, et al. .......... . 
AJM Packaging Corporation, et al .......... . 
Aldus Corporation ....................... . 
American Association of Language 

Specialists, The ........................ . 
American Body Armor and Equipment ....... . 
American Institute of Habit Control, Inc., et al. 
American Society of Interpreters ........... . 
America's Favorite Chicken Company ....... . 
Amko, Carl, M.D. . ...................... . 
Amoco Chemical Company, et al. ........... . 
Amoco Foam Products Company ........... . 
Anderson, Gregory D., M.D. . .............. . 
Armand, Lucien, M.D. . .................. . 
Armstrong Cork Company (Set Aside Order) 

Beverly Hills Weight Loss Clinics 
International, Inc. . ..................... . 

Bordow, Richard A., M.D. . ............... . 
Boulder Ridge Cable TV, et al. ............. . 
BPI Environmental, Inc. . ................. . 
Bruch, Herman R., M.D. . ................. . 
Bullock's, Inc. . ......................... . 

Catholic Health care West 
Certain Home Oxygen Pulmonologists, et al. .. . 
Chemopharm Laboratory Inc. . ............. . 
Chery, Frantz, M.D ....................... . 
Chinery, Scott .......................... . 
Clayton, Revels M., M.D. . ................ . 
Cohen, Michael L, M.D. . ................. . 

Page 

940 
56 

940 

422 
982 
395 
438 

I 
1130 

194 
194 
706 

1130 
1227 

213 
706 
950 
930 
706 
643 

382 
685 

1195 
1130 
896 
661 
706 

v 



VI FEDERAL TRADE COMMISSION DECISIONS 

Dkt. No. 

C-3541 
9215 

9207 
C-3544 
C-3505 
C-3545 

C-3532 
9189 
C-3530 
C-3530 
C-3516 
C-3516 
C-3521 
C-3533 

C-3520 
C-3526 
C-3508 

C-3507 

C-3541 
C-3517 
C-3518 
C-837 
C-3519 
C-3532 

C-3537 
9264 
C-3543 
C-3537 
C-3505 
C-3538 
C-3530 

Name 

Cohen, William, M.D. . ................... . 
Coca-Cola Bottling Company of the 

Southwest, The (Final Order) .............. . 
Coca-Cola Company, The (Modified Order) 
Columbia/HCA Healthcare Corporation ...... . 
Columbia Healthcare Corporation, et al. ...... . 
CP Industries ........................... . 

Del Rio, Gerald R., M.D. 
Detroit Auto Dealers Association, Inc., et al. .. . 
Deutsch, Robert I., M.D. . ................. . 
Dobbs, Leland G., M.D. . ................. . 
Doctors Medical Weight Loss Centers, Inc., et al. . 
Doctors Weight Loss Centers, Inc. . ......... . 
Dominican Santa Cruz Hospital, et al. ....... . 
Dow Chemical Company, et al., The ........ . 

Eggland's Best, Inc. . ..................... . 
Engh, Harold V. Jr. ...................... . 
Epstein, Abram ......................... . 

Foster, Malcolm 

Gallenero, Sergio, M.D. . ................. . 
Gearheart, Don K. . ...................... . 
Gearheart, Don K. . ...................... . 
General Railway Signal Co. (Modified Order) .. 
Green Equity Investors, L.P. . .............. . 
Gupta, Ravinder N., M.D. . ................ . 

Hansen, Rodney A. . ..................... . 
Hawthorne Communications, Inc. . .......... . 
Hayes Microcomputer Products, Inc. . ....... . 
Hazen, Dean ........................... . 
RCA-Hospital Corporation of America ...... . 
Healthtrust, Inc. - The Hospital Company 
Hersckowitz, Fredric N., M.D. . ............ . 

Page 

1130 

452 
1172 
1174 

8 
1195 

706 
78 

661 
661 
259 
259 
382 
730 

340 
632 

56 

44 

1130 
290 
320 
420 
368 
706 

950 
205 

1159 
950 

8 
959 
661 



Dkt. No. 

C-3532 

C-3530 
C-3531 

C-3541 
C-3541 

C-3512 
C-3523 
C-3532 
C-3530 

C-3534 
C-3506 
9081 
C-3513 
C-3531 
C-3506 

C-3532 
C-3527 
C-3527 
C-3527 
C-3530 
C-3533 
C-3531 
C-3509 
C-3528 

C-3541 
C-3532 
C-3526 
C-3530 

C-3507 
C-3541 

FEDERAL TRADE COMMISSION DECISIONS VII 

Homecare Oxygen & Medical Equipment 
Company, et al. . . . . . . . . . . . . . . . . . . . . . . . . 706 

Home Oxygen & Medical Equipment Co., et al... 661 
Hom, Barry R., M.D. . . . . . . . . . . . . . . . . . . . . . . 685 

Joh, Kwang-Jae, M.D. . . . . . . . . . . . . . . . . . . . . . 1130 
Johnson, Richard A., M.D. . . . . . . . . . . . . . . . . . 1130 

Keyes Fibre Company .................... . 
Kiwi Brands Inc., et al. ................... . 
Kops, Richard S., M.D. . .................. . 
Kram, Jerrold A., M.D. . .................. . 

L&S Research Corporation, et al. ........... . 
LePage's, Inc., et al. ...................... . 
Levi Strauss & Co. (Modified Order) ........ . 
Lifestyle Fascination, Inc., et al. ............ . 
Lifshay, Alan, M.D. . ..................... . 
LP Holdings, Inc. . ....................... . 

MacDannald, Harry J., M.D. . .............. . 
Macy's California, Inc. . .................. . 
Macy's Northeast, Inc., et al. ............... . 
Macy's South, Inc. . ...................... . 
Mall, R. Wayne, M.D. . ................... . 
Marion Merrel Dow Inc. . ................. . 
Meyers, Gerald L, M.D. . ................. . 
Mia Rose Products, Inc., et al. .............. . 
Montgomery Ward & Co., Incorporated ...... . 

150 
406 
706 
661 

896 
31 

1218 
171 
685 

31 

706 
643 
643 
643 
661 
730 
685 

65 
649 

Nabut, J.R., M.D. . . . . . . . . . . . . . . . . . . . . . . . . . 1130 
Nachtwey, Frederick J., M.D. . . . . . . . . . . . . . . . 706 
North American Plastics Corporation, et al. . . . . 632 
Nusser, Richard A., M.D. . . . . . . . . . . . . . . . . . . 661 

Oak Hill Industries Corp., et al. ............ . 
O'Rourke, Aiqen, M.D. . .................. . 

44 
1130 



VIII FEDERAL TRADE COMMISSION DECISIONS 

Dkt. No. 

C-3509 
C-3513 
C-3522 

C-3518 
C-3517 

Name 

Palencar, Mia 
Pantierer, Simon 
Present, Steven 

Quick Weight Loss Centers, Inc., et al. (Georgia) . 
Quick Weight Loss Centers, Inc., et al. (Texas) .. 

Page 

65 
171 
395 

320 
290 

C-3540 Revco D.S. Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . 1018 
C-3530 Richert, Joel H., M.D. . . . . . . . . . . . . . . . . . . . . . 661 
C-3546 Rite Aid Corporation . . . . . . . . . . . . . . . . . . . . . . 1206 
C-3542 Roche Holding Ltd., et al. . . . . . . . . . . . . . . . . . . 1140 

C-3532 
C-3530 
C-3532 
C-3523 
C-3531 
9232 
C-3530 
C-3516 
C-3517 
C-3529 
9250 
C-3530 
C-3542 

C-3530 
C-3519 
9255 
C-3541 
C-3541 

C-3537 
C-3530 
C-3511 
C-3510 

C-3513 

Safianoff, David S., M.D. . ................ . 
Sailer, John E., M.D. . .................... . 
Salazar-Suero, Jorge A., M.D. . ............. . 
Sara Lee Corporation ..................... . 
Scherer, Oscar R., M.D. . ................. . 
Schering Corporation .................... . 
Schuh, Herbert M., M.D. . ................. . 
Schuman, Joyce A. . ..................... . 
Schuman, Joyce A. . ..................... . 
Sears, Roebuck and Co. . .................. . 
Stouffer Foods Corporation (Final Order) ..... . 
Sulieman, Jamil S., M.D. . ................. . 
Syntex Corporation ...................... . 

Tarkoff, Mitchell P., M.D. . ................ . 
TCH Corporation, et al. ................... . 
Trans Union Corporation (Final Order) ....... . 
Trauma Associates of North Broward, Inc., et al. . 
Triana, Santiago, M.D. . .................. . 

Weststar Communications, Inc. . ............ . 
Williams, T. Craig, M.D. . ................. . 
Wyatt, James R. . ........................ . 
Wyatt Marketing Corporation, Inc. . ......... . 

Zabare, Eli ............................. . 

706 
661 
706 
406 
685 

1030 
661 
259 
290 
655 
746 
661 

1140 

661 
368 
821 

1130 
1130 

950 
661 
117 
86 

171 



FEDERAL TRADE COMMISSION DECISIONS 

Findings, Opinions, and Orders 

IN THE MATTER OF 

AMERICA'S FAVORITE CHICKEN COMPANY 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3504. Complaint, July 5, 1994--Decision, July 5, 1994 

This consent order prohibits, among other things, a Georgia-based fast-food 
corporation from misrepresenting the extent to which any product or package 
is capable of being recycled, or the extent to which recycling collection 
programs are available for such products, and from making claims about any 
environmental benefit of its products or packaging unless it possesses 
competent and reliable scientific evidence to substantiate the claims. 

Appearances 

For the Commission: C. Steven Baker and Catherine R. Fuller. 
For the respondent: Jane B. Long, in-house counsel, Atlanta, GA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
America's Favorite Chicken Company, a corporation ("respondent"), 
has violated the provisions of the Federal Trade Commission Act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent America's Favorite Chicken 
Company ("A.F.C."), is a Minnesota corporation with its principal 
office or place of business at Six Concourse Parkway, Suite 1700, 
Atlanta, Georgia. 

PAR. 2. Respondent has offered for sale, sold, advertised, 
labeled and distributed food products that are contained in disposable 
paper packaging to the public. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 
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PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements, including product labeling, for paper 
packaging it uses to contain its food products, including but not 
necessarily limited to the attached Exhibit 1. 

The aforesaid product labeling (Exhibit 1) includes the following 
statement and depiction of a three chasing arrow symbol: 

Recyclable Package 

PAR. 5. Through the use of the statement and depiction 
contained in the advertisements referred to in paragraph four, 
including but not necessarily limited to the advertisement attached as 
Exhibit 1, respondent has represented, directly or by implication, that 
A.F.C. paper packaging is recyclable after ordinary use. 

PAR. 6. In truth and in fact, while A.F.C. paper packaging is 
capable of being recycled, the vast majority of consumers cannot 
recycle the paper packaging because there are virtually no collection 
facilities that accept food contaminated paper for recycling. 
Therefore, the representation set forth in paragraph five was, and is, 
false and misleading. 

PAR. 7. Through the use of the statement and depiction 
contained in the advertisements referred to in paragraph four, 
including but not necessarily limited to the attached Exhibit 1, 
respondent has represented, directly or by implication, that at the time 
it made the representation set forth in paragraph five, respondent 
possessed and relied upon a reasonable basis that substantiated such 
representation. 

PAR. 8. In truth and in fact, at the time it made the representa-
tion set forth in paragraph five, respondent did not possess and rely 
upon a reasonable basis that substantiated such representation. 
Therefore, the representation set forth in paragraph seven was, and is, 
false and misleading. 

PAR. 9. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT 1 

Recyclable 
Package 

1 160 

POPEYF.S CHICKEN 

CHURCH'S CHICKEN 

EXHIBIT l 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Chicago Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and no comments having been filed 
thereafter by interested parties pursuant to Section 2.34 of its Rules, 
the Commission hereby issues its complaint, makes the following 
jurisdictional findings and enters the following order: 

1. Respondent America's Favorite Chicken Company is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Minnesota with its principal office 
or place of business at Six Concourse Parkway, Suite 1700, Atlanta, 
Georgia. 

2. The acts and practices of the respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

The term "product or package" means any product or package, 
including, but not limited to, any item used by respondent to contain, 
serve, or package goods, offered for sale, sold or distributed to the 
public by respondent, its successors and assigns, under any brand 
name of respondent, its successors and assigns; and also means any 
such product or package sold or distributed to the public by third 
parties under private labeling agreements with respondent, its 
successors and assigns. 

The term "competent and reliable scientific evidence" means 
tests, analyses, research, studies or other evidence based on the 
expertise of professionals in the relevant area, that has been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results. 

I. 

It is ordered, That respondent, America's Favorite Chicken 
Company, a corporation, its successors and assigns, and its officers, 
agents, representatives, and employees, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, distribution, or 
use of any product or package in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
directly or by implication, the extent to which any such product or 
package is capable of being recycled or the extent to which recycling 
collection programs for such product or package are available. 

II. 

It is further ordered, That respondent, America's Favorite 
Chicken Company, a corporation, its successors and assigns, and its 
officers, agents, representatives, and employees, directly or through 
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any corporation, subsidiary, division, or other device, in connection 
with the manufacturing, labeling, advertising, promotion, distri
bution, or use of any product or package in or affecting commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, in any manner, directly 
or by implication, that any product or package offers any 
environmental benefit, unless at the time of making such 
representation, respondent possesses and relies upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates such representation. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representations; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That the respondent shall distribute a copy 
of this order to each of its operating divisions and to each of its 
officers, agents, representatives, or employees engaged in the 
preparation and placement of advertisements, promotional materials, 
product labels or other such sales materials covered by this order. 

V. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporation such as a dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
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subsidiaries, or any other change in the corporation which may affect 
compliance obligations under this order. 

VI. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order upon it, and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

COLUMBIA HEALTHCARE CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3505. Complaint, July 5, 1994--Decision, July 5, 1994 

This consent order requires, among other things, the respondents to operate the 
HCA Aiken Regional Medical Center, in South Carolina, as a separate, 
independent hospital until it is divested to a Commission-approved acquirer. 
In addition, for ten years, the order prohibits the respondents from acquiring, 
without prior Commission approval, any other hospital in the Augusta-Aiken 
area. 

Appearances 

For the Commission: David M. Narrow, Mark Horoschak and 
Mary Lou Steptoe. 

For the respondents: Ky Ewing, Vinson & Elkins, Washington, 
D.C. Judy Whalley, Howrey & Simon, Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the respondents, 
Columbia Healthcare Corporation ("Columbia") and HCA-Hospital 
Corporation of America ("HCA"), corporations subject to the 
jurisdiction of the Commission, have entered into an agreement 
whereby Columbia will acquire 100 percent of the voting stock of 
HCA; that the acquisition agreement violates Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. 45; that the proposed 
acquisition, if consummated, would violate Section 7 of the Clayton 
Act, as amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45; and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, the Commission hereby issues its complaint, pursuant 
to Section 11(b) of the Clayton Act, 15 U.S.C. 21(b), and Section 
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5(b) of the Federal Trade Commission Act, 15 U.S.C. 45(b), stating 
its charges as follows: 

DEFINITIONS 

PARAGRAPH 1. For purposes of this complaint the following 
definitions shall apply: 

a. "Columbia" means Columbia Healthcare Corporation, a 
corporation organized, existing, and doing business under and by 
virtue of the laws of Delaware, with its principal place of business at 
201 West Main Street, Louisville, Kentucky . 

b. "HCA" means HCA-Hospital Corporation of America, a 
corporation organized, existing, and doing business under and by 
virtue of the laws of Delaware, with its principal place of business at 
One Park Plaza, Nashville, Tennessee. 

c. "Acute care hospital" means a health facility, other than a 
federally owned facility, having a duly organized governing body 
with overall administrative and professional responsibility, and an 
organized medical staff, that provides 24-hour inpatient care, as well 
as outpatient services, and having as a primary function the provision 
of inpatient services for medical diagnosis, treatment, and care of 
physically injured or sick persons with short-term or episodic health 
problems or infirmities. 

d. "Acute care inpatient hospital services" means 24-hour 
inpatient health care, and related medical or surgical diagnostic and 
treatment services, for physically injured or sick persons with short
term or episodic health problems or infirmities. In Georgia and South 
Carolina, acute care inpatient hospital services are provided only by 
health care institutions licensed as hospitals and further licensed or 
certified to provide acute care (as opposed to other types of hospital 
care, such as psychiatric, substance abuse, rehabilitation or subacute 
skilled nursing care). 

THE PARTIES 

PAR. 2. As of October 18, 1993, Columbia owned and 
operated, directly or through wholly-owned subsidiaries, 87 acute 
care hospitals in 17 states. In 1992, the predecessors of Columbia, 
which merged to form Columbia effective September I, 1993, had 
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sales of more than $4.8 billion. Among the acute care hospitals 
respondent Columbia owns and operates is Augusta Regional 
Medical Center ("Augusta Regional"), in Augusta, Georgia. 

PAR. 3. As of October 18, 1993, HCA owned and operated, 
directly or through wholly-owned subsidiaries, 72 acute care 
hospitals in 17 states. As of December 31, 1992, HCA's hospitals 
had sales of more than $5.1 billion. Among the acute care hospitals 
respondent HCA owns and operates is HCA Aiken Regional Medical 
Centers ("Aiken Regional") in Aiken, South Carolina, about 15 miles 
northeast of Augusta, Georgia. 

JURISDICTION 

PAR. 4. Columbia and HCA, at all times relevant herein, have 
been and are now engaged in or affecting commerce, as "commerce" 
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12. 
The businesses of Columbia and HCA, at all times relevant herein, 
have been and are now in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 44. 

THE PROPOSED ACQUISITION 

PAR. 5. On or about October 2, 1993, Columbia and HCA 
entered into an agreement whereby Columbia will acquire I 00 
percent of the voting stock of HCA, and HCA stockholders will 
receive in exchange Columbia voting stock. The total value of the 
HCA stock to be acquired by Columbia is about $4.006 billion. 

NATURE OF TRADE AND COMMERCE 

PAR. 6. The relevant line of commerce in which to analyze the 
proposed acquisition is the production and sale of acute care inpatient 
hospital services and/or any narrower group of services contained 
therein. 

PAR. 7. The relevant section of the country is a three-county 
urban area including the cities of Augusta, Georgia, and Aiken, South 
Carolina, and consisting of Richmond County, Georgia, Columbia 
County, Georgia, and Aiken County, South Carolina ("Augusta
Aiken"). 
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MARKET STRUCTURE 

PAR. 8. The Augusta-Aiken relevant market is highly concen-
trated, whether measured by the Herfindahl-Hirschmann Index 
("HHI") or by four-firm concentration ratios. 

ENTRY CONDITIONS 

PAR. 9. Entry into the Augusta-Aiken relevant market is 
difficult due to certificate-of-need regulation of entry by the States of 
Georgia and South Carolina, substantial lead times required to 
establish a new hospital, and other factors. 

COMPETITION 

PAR. 10. Augusta Regional and Aiken Regional are actual and 
potential competitors in the Augusta-Aiken relevant market. 

EFFECTS 

PAR. 11. The effects of the aforesaid acquisition, if consum
mated, may be substantially to lessen competition in the Augusta
Aiken relevant market in the following ways, among others: 

(a) It would eliminate actual and potential competition between 
Augusta Regional and Aiken Regional, and between Aiken Regional 
and others; 

(b) It would significantly increase the already high level of 
concentration in the market; 

(c) It would eliminate Aiken Regional as a substantial inde
pendent competitive force; 

(d) It may enhance the possibility of collusion or interdependent 
coordination by the remaining firms in the relevant market; and 

(e) It may deny patients, physicians, third-party payers, and other 
consumers of hospital services in the relevant market the benefits of 
free and open competition based on price, quality, and service. 
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VIOLATIONS CHARGED 

PAR. 12. The acquisition agreement described in paragraph five 
above violates Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 

PAR. 13. The acquisition described in paragraph five, if 
consummated, would violate Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
into the proposed acquisition of HCA-Hospital Corporation of 
America by Columbia Healthcare Corporation, and the respondents 
having been furnished thereafter with a copy of a draft of complaint 
which the Bureau of Competition proposed to present to the 
Commission for its consideration and which, if issued by the 
Commission, would charge respondents with violation of Section 7 
of the Clayton Act, as amended, and Section 5 of the Federal Trade 
Commission Act, as amended; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days (and having duly considered the 
comments received), now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 
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1. Respondent Columbia Healthcare Corporation is a corpora
tion organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with its principal place of business at 
201 West Main Street, Louisville, Kentucky. 

2. Respondent HCA-Hospital Corporation of America is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Delaware, with its principal place of 
business at One Park Plaza, Nashville, Tennessee. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Columbia" means Columbia Healthcare Corporation, a 
corporation organized, existing and doing business under and by 
virtue of the laws of Delaware, with its principal place of business at 
201 West Main Street, Louisville, Kentucky, as well as its directors, 
officers, employees, agents, representatives, parents, divisions, 
subsidiaries, affiliates, and their respective successors and assigns, 
and the directors, officers, employees, agents, or representatives of 
Columbia's divisions, subsidiaries, affiHates, and their respective 
successors and assigns. 

B. "HCA" means RCA-Hospital Corporation of America, a 
corporation organized, existing and doing business under and by 
virtue of the laws of Delaware, with its principal place of business at 
One Park Plaza, Nashville, Tennessee, as well as its directors, 
officers, employees, agents, representatives, parents, divisions, 
subsidiaries, affiliates, and their respective successors and assigns, 
and the directors, officers, employees, agents, or representatives of 
HCA's divisions, subsidiaries, affiliates, and their respective 
successors and assigns. 

C. "Respondents" means Columbia and HCA, collectively and 
individually. 
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D. "Acute care hospital" means a health facility, other than a 
federally owned facility, having a duly organized governing body 
with overall administrative and professional responsibility, and an 
organized medical staff, that provides 24-hour inpatient care, as well 
as outpatient services, and having as a primary function the provision 
of inpatient services for medical diagnosis, treatment, and care of 
physically injured or sick persons with short-term or episodic health 
problems or infirmities. 

E. To "acquire an acute care hospital" means to directly or 
indirectly acquire the whole or any part of the assets of an acute care 
hospital; to acquire the whole or any part of the stock or share capital 
of, the right to designate directly or indirectly directors or trustees of, 
or any equity or other interest in, any person which operates an acute 
care hospital; or to enter into any other arrangement to obtain direct 
or indirect ownership, management or control of an acute care 
hospital or any part thereof, including but not limited to a lease of or 
management contract for an acute care hospital. 

F. To "operate an acute care hospital" means to own, lease, 
manage, or otherwise control or direct the operations of an acute care 
hospital, directly or indirectly. 

G. "Affiliate" means any entity whose management and policies 
are controlled in any way, directly or indirectly, by the person with 
which it is affiliated. 

H. "Person" means any natural person, partnership, corporation, 
company, association, trust, joint venture or other business or legal 
entity, including any governmental agency. 

I. "Augusta-Aiken" means the three-county area consisting of 
the counties of Richmond and Columbia in Georgia and Aiken 
County in South Carolina. 

J. "HCA Aiken Regional Medical Centers" means the general 
acute care hospital currently owned and operated by HCA at 202 
University Parkway, Aiken, South Carolina, all of its title, properties, 
stock, rights, privileges, and other assets and interests, and all other 
related HCA assets and interests in Augusta-Aiken, of whatever 
nature, tangible and intangible, including without limitation all 
medical office buildings, other buildings, machinery, equipment, and 
other property of whatever description, except for accounts 
receivable and cash. 

K. "Commission" means the Federal Trade Commission. 
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II. 

It is further ordered, That: 

A. Within twelve (12) months after the date this order becomes 
final, respondents shall divest, absolutely and in good faith, HCA 
Aiken Regional Medkal Centers. HCA Aiken Regional Medical 
Centers shall be divested only to an acquirer or acquirers that receive 
the prior approval of the Commission, and only in a manner that 
receives the prior approval of the Commission. A condition of 
approval by the Commission of the divestiture shall be a written 
agreement by the party or parties acquiring HCA Aiken Regional 
Medical Centers that it will not sell for a period of ten ( 1 0) years 
from the date of the divestiture, directly or indirectly, through 
subsidiaries, partnerships or otherwise, without the prior approval of 
the Commission, HCA Aiken Regional Medical Centers to any other 
person who operates, or will operate immediately following such 
sale, any other acute care hospital in Augusta-Aiken. The purpose of 
the divestiture required by this order is to ensure the continuation of 
HCA Aiken Regional Medical Centers as an ongoing, viable acute 
care hospital and to remedy the lessening of competition alleged in 
the Commission's complaint. 

B. Respondents shall comply with all terms of the Agreement to 
Hold Separate, attached hereto and made a part hereof as Appendix 
I. Said Agreement shall continue in effect until such time as 
respondents have divested HCA Aiken Regional Medical Centers or 
until such other time provided in the Agreement to Hold Separate. 

C. Pending divestiture, respondents shall take such action as is 
necessary to maintain the viability and marketability of HCA Aiken 
Regional Medical Centers and shall not cause or permit the 
destruction, removal or impairment of any assets or businesses of 
HCA Aiken Regional Medical Centers, except in the ordinary course 
of business and except for ordinary wear and tear. 

III. 

It is further ordered, That: 

A. If respondents have not divested, absolutely and in good faith 
and with the prior approval of the Commission, HCA Aiken Regional 
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Medical Centers as required by paragraph II of this order within 
twelve (12) months after the date this order becomes final, the 
Commission may appoint a trustee and respondents shall consent to 
the appointment of a trustee by the Commission to effect the 
divestiture required by paragraph II of this order. In the event the 
Commission or the Attorney General brings an action pursuant to 
Section 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1), 
or any other statute enforced by the Commission, respondents shall 
similarly consent to the appointment of a trustee in such action. 
Neither the appointment of a trustee nor a decision not to appoint a 
trustee under this paragraph shall preclude the Commission or the 
Attorney General from seeking civil penalties or any other relief 
available to it, including a court-appointed trustee, pursuant to 
Section 5(1) of the Federal Trade Commission Act, or any other 
statute enforced by the Commission, for any failure by the 
respondents to comply with this order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph III.A. of this order, respondents shall consent 
to the following terms and conditions regarding the trustee's powers, 
authorities, duties and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of respondents, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures of acute care hospitals. If respondents 
have not opposed, in writing, the selection of any trustee within ten 
( 1 0) days after notice by the staff of the Commission to respondents 
of the identity of any proposed trustee, respondents shall be deemed 
to have consented to the selection of the proposed trustee. 

2. The trustee shall have the exclusive power and authority, 
subject to the prior approval of the Commission, to divest HCA 
Aiken Regional Medical Centers. 

3. The trustee shall have eighteen (18) months from the date of 
approval of the trust agreement described in paragraph III.B .8 of this 
order to accomplish the divestiture, which shall be subject to the prior 
approval of the Commission. If, however, at the end of the eighteen
month period the trustee has submitted a plan of divestiture or 
believes that divestiture can be accomplished within a reasonable 
time, the divestiture period may be extended by the Commission, or 
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by the Court for a court-appointed trustee; provided, however, that 
the divestiture period may only be extended two (2) times. 

4. The trustee shall have full and complete access to the 
personnel, books, records and facilities relating to HCA Aiken 
Regional Medical Centers, or any other relevant information, as the 
trustee may reasonably request. Respondents shall develop such 
financial or other information as such trustee may reasonably request 
and shall cooperate with any reasonable request of the trustee. 
Respondents shall take no action to interfere with or impede the 
trustee's accomplishment of the divestiture. Any delays in divestiture 
caused by respondents shall extend the time for the divestiture under 
this paragraph III in an amount equal to the delay, as determined by 
the Commission or the Court for a court -appointed trustee. 

5. Subject to respondents, absolute and unconditional obligation 
to divest at no minimum price and the purpose of the divestiture as 
stated in paragraph II of this order, the trustee shall use his or her best 
efforts to negotiate the most favorable price and terms available with 
each acquiring entity for the divestiture of HCA Aiken Regional 
Medical Centers. The divestiture shall be made in the manner set out 
in paragraph II of this order; provided, however, that if the trustee 
receives bona fide offers from more than one acquiring entity, and if 
the Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities 
selected by respondents from among those approved by the 
Commission. 

6. The trustee shall serve, without bond or other security, at the 
cost and expense of respondents, on such reasonable and customary 
terms and conditions as the Commission or a Court may set. The 
trustee shall have authority to employ, at the cost and expense of 
respondents, such consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, or other representatives and 
assistants as are reasonably necessary to carry out the trustee's duties 
and responsibilities. The trustee shall account for all monies derived 
from the sale and all expenses incurred. After approval by the 
Commission and, in the case of a court -appointed trustee, by the 
Court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 
respondents and the trustee's power shall be terminated. The 
trustee's compensation shall be based at least in significant part on a 
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commission arrangement contingent on divestiture through the 
trustee. 

7. Respondents shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, or liabilities arising in 
any manner out of, or in connection with, the trustee's duties under 
this order. 

8. Within thirty (30) days after appointment of the trustee, and 
subject to the prior approval of the Commission and, in the case of a 
court-appointed trustee, of the Court, respondents shall execute a 
trust agreement that transfers to the trustee all rights and powers 
necessary to permit the trustee to effect the divestiture required by 
this order. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III.A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the Court may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain HCA Aiken Regional Medical Centers. 

12. The trustee shall report in writing to respondents and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish the divestiture. 

IV. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, no respondent shall, without the prior 
approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

A. Acquire any acute care hospital in Augusta-Aiken~ or 
B. Permit any acute care hospital it operates in Augusta-Aiken 

to be acquired by any person that operates, or will operate 
immediately following such acquisition, any other acute care hospital 
in Augusta-Aiken. 

Provided, however, that no acquisition shall be subject to this 
paragraph IV of this order if the fair market value of (or, in case of a 
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purchase acquisition, the consideration to be paid for) the acute care 
hospital or part thereof to be acquired does not exceed one million 
dollars ($1 ,000,000). 

V. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, respondents shall not permit all or any 
substantial part of any acute care hospital they operate in Augusta
Aiken to be acquired by any other person (except pursuant to the 
divestiture required by paragraph II of this order) unless the acquiring 
person files with the Commission, prior to the closing of such 
acquisition, a written agreement to be bound by the provisions of this 
order, which agreement respondents shall require as a condition 
precedent to the acquisition. 

VI. 

It is further ordered, That, for the purposes of determining or 
securing compliance with this order, and subject to any legally 
recognized privilege, upon written request and on reasonable notice 
to respondents made at their principal offices, respondents shall 
permit any duly authorized representatives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and all other records and documents in respondents' 
possession or control relating to any matter contained in this order; 
and 

B. Upon five days' notice to respondents and without restraint 
or interference from respondents, to interview their officers or 
employees, who may have counsel present, regarding such matters. 

VII. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until respondents have fully 
satisfied the divestiture obligations of this order, respondents shall 
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submit to the Commission a verified written report setting forth in 
detail the manner and form in which they intend to comply, are 
complying, and have complied with the order. Respondents shall 
include in their compliance reports, among other things that are 
required from time to time, a full description of all contacts or 
negotiations with prospective acquirers for the divestiture required by 
this order, including the identity of all parties contacted. Respon
dents also shall include in their compliance reports copies of all 
written communications to and from such parties, and all internal 
memoranda, reports, and recommendations concerning the required 
divestiture. 

B. Annually, beginning on the first anniversary of the date this 
order becomes final, and continuing for nine (9) years thereafter, 
respondents shall submit a verified report demonstrating the manner 
in which they have complied and are complying with this order. 

VIII. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change, 
such as dissolution, assignment, sale resulting in the emergence of a 
successor corporation or association, the creation or dissolution of 
subsidiaries or affiliates, or any other change in respondents which 
may affect compliance obligations arising out of this order. 

APPENDIX I 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate (the "Agreement") is by and 
among Columbia Healthcare Corporation, a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its principal place of business at 201 West 
Main Street, Louisville, Kentucky, and HCA-Hospital Corporation 
of America, a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Delaware, with its 
principal place of business at One Park Plaza, Nashville, Tennessee 
(collectively and individually referred to as "respondents"); and the 
Federal Trade Commission (the "Commission"), an independent 
agency of the United States Government, established under the 
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Federal Trade Commission Act of 1914, 15 U.S.C. 41, et seq. 
(collectively, the "Parties"). 

Whereas, on or about October 2, 1993, Columbia Healthcare 
Corporation entered into an agreement to acquire all of the voting 
stock of HCA-Hospital Corporation of America (hereinafter the 
"Acquisition"); and 

Whereas, the Commission is now investigating the Acquisition to 
determine if it would violate any of the statutes enforced by the 
Commission; and 

Whereas, if the Commission accepts the attached Agreement 
Containing Consent Order ("consent order"), which would require 
divestiture of HCA Aiken Regional Medical Center ("ARMC") in 
Aiken, South Carolina, the Commission must place the consent order 
on the public record for a period of at least sixty (60) days and may 
subsequently withdraw such acceptance pursuant to the provisions of 
Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding 
is not reached, preserving the status quo ante of the assets and 
businesses of ARMC during the period prior to the issuance of the 
consent order by the Commission (after the 60-day public notice 
period), divestiture resulting from any proceeding challenging the 
legality of the Acquisition might not be possible, or might be less 
than an effective remedy; and 

Whereas, the Commission is concerned that if the Acquisition is 
consummated, it will be necessary to preserve the Commission's 
ability to require the divestiture of ARMC as described in paragraph 
II of the consent order, and the Commission's right to seek to restore 
ARMC as a viable independent acute care hospital; and 

Whereas, the purpose of this Agreement and the consent order is 
to: 

(i) Preserve ARMC as a viable independent acute care hospital 
pending its divestiture, and 

(ii) Remedy any anticompetitive effects of the Acquisition; and 

Whereas, respondents' entering into this Agreement shall in no 
way be construed as an admission by respondents that the Acquisition 
is illegal; and 

Whereas, respondents understand that no act or transaction 
contemplated by this Agreement shall be deemed immune or exempt 
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from the provisions of the antitrust laws or the Federal Trade 
Commission Act by reason of anything contained in this Agreement. 

Now, therefore, the parties agree, upon understanding that the 
Commission has not yet determined whether the Acquisition will be 
challenged, and in consideration of the Commission's agreement that, 
unless the Commission determines to reject the consent order, it will 
not seek further relief from respondents with respect to the Acquisi
tion, except that the Commission may exercise any and all rights to 
enforce this Agreement and the consent order to which it is annexed 
and made a part thereof, and in the event the required divestiture is 
not accomplished, to seek divestiture of ARMC as held separate 
pursuant to this Agreement, as follows: 

1. Respondents agree to execute and be bound by the attached 
consent order. 

2. Respondents agree that from the date this Agreement is 
accepted until the earliest of the dates listed in subparagraphs 2.a -
2.c, they will comply with the provisions of paragraph 3 of this 
Agreement: 

a. Three business days after the Commission withdraws its 
acceptance of the consent order pursuant to the provisions of Section 
2.34 of the Commission's Rules; 

b. 120 days after publication in the Federal Register of the 
consent order, unless by that date the Commission has issued such 
order; or 

c. The day after the divestiture required by the consent order has 
been completed. 

3. Respondents will hold the assets and businesses of ARMC as 
they are presently constituted separate and apart on the following 
terms and conditions: 

a. ARMC, as it is presently constituted, shall be held separate 
and apart and shall be operated independent of respondents (meaning 
here and hereinafter, respondents excluding ARMC) except to the 
extent that respondents must exercise direction and control over 
ARMC to assure compliance with this Agreement. 

b. Respondents shall not exercise direction or control over, or 
influence directly or indirectly, ARMC or any of its operations or 
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businesses; provided, however, that respondents may exercise only 
such direction and control over ARMC as is necessary to assure 
compliance with this Agreement. 

c. Respondents shall maintain the viability and marketability of 
ARMC and shall not sell, transfer, encumber (other than in the 
normal course of business), or otherwise impair its marketability or 
viability. 

d. Except for the single respondent director, officer, employee, 
or agent serving on the "New Board" or "Management Committee" 
(as defined in subparagraph 3.h), respondents shall not permit any 
director, officer, employee, or agent of respondents to also be a 
director, officer or employee of ARMC. 

e. Except as required by law, and except to the extent that 
necessary information is exchanged in the course of evaluating the 
Acquisition, defending investigations or litigation, or negotiating 
agreements to dispose of assets, respondents shall not receive or have 
access to, or use or continue to use, any "material confidential 
information" of ARMC not in the public domain. Any such 
information that is obtained pursuant to this subparagraph shall only 
be used for the purpose set out in this subparagraph. ("Material 
confidential information," as used herein, means competitively 
sensitive or proprietary information not independently known to 
respondents from sources other than ARMC, and includes but is not 
limited to customer lists, price lists, marketing methods, patents, 
technologies, processes, or other trade secrets.) 

f. Respondents shall not change the composition of the 
management of ARMC except that the directors or members serving 
on the New Board or Management Committee of ARMC (as defined 
in subparagraph 3.h) shall have the power to remove employees for 
cause. 

g. All material transactions, out of the ordinary course of 
business and not precluded by subparagraphs 3.a-3.f hereof, shall be 
subject to a majority vote of the New Board or Management 
Committee (as defined in subparagraph 3.h). 

h. Respondents shall either separately incorporate ARMC and 
adopt new Articles of Incorporation and By-laws that are not 
inconsistent with other provisions of this Agreement or establish 
separate business ventures with articles of agreement covering the 
conduct of ARMC in accordance with this Agreement. Respondents 
shall also elect a new three person board of directors ("New Board") 
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or Management Committee ("Management Committee") of ARMC. 
Respondents may elect the directors to the New Board or select the 
members of the Management Committee; provided, however, that 
such New Board or Management Committee shall include no more 
than one respondent director, officer, employee, or agent. Except as 
permitted by this Agreement, the director of the New Board or 
member of the Management Committee who is also a respondent 
director, officer, employee or agent, shall not receive in his or her 
capacity as a New Board director or Management Committee 
member material confidential information and shall not disclose any 
such information received under this Agreement to respondents or 
use it to obtain any advantage for respondents. Said director of the 
New Board or member of the Management Committee who is also a 
respondent director, officer, employee or agent, shall enter a 
confidentiality agreement prohibiting disclosure of material 
confidential information (as that term is defined in subparagraph 
3.e.). Such New Board director or Management Committee member 
shall participate in matters which come before the New Board or 
Management Committee only for the limited purpose of considering 
a capital investment or other transaction exceeding $1,000,000 and 
carrying out respondents' responsibility to assure that ARMC is 
maintained in such manner as will permit its divestiture as an 
ongoing, viable acute care hospital. Except as permitted by this 
Agreement, such New Board director or Management Committee 
member shall not participate in any matter, or attempt to influence the 
votes of the other directors or Management Committee members with 
respect to matters, that would involve a conflict of interest if 
respondents and ARMC were separate and independent entities. 
Meetings of the New Board or Management Committee during the 
term of this Agreement shall be stenographically transcribed and the 
transcripts retained for two (2) years after the termination of this 
Agreement. 

i. All earnings and profits of ARMC shall be retained separately 
in ARMC if necessary, respondents shall provide ARMC with 
sufficient working capital to operate at its current rate of operation, 
and to carry out any capital improvement plans for ARMC which 
have already been approved. 

j. Should the Federal Trade Commission seek in any proceeding 
to compel respondents (meaning here and hereinafter respondents 
including ARMC) to divest ARMC. or to seek ~nv nth.,.,.~ .... ; ........... : .. -
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or equitable relief, respondents shall not raise any objection based 
upon the expiration of the applicable Hart-Scott-Rodino Antitrust 
Improvements Act waiting period or the fact that the Commission has 
permitted the Acquisition. Respondents also waive all rights to 
contest the validity of this Agreement. 

4. For the purpose of determining or securing compliance with 
this Agreement, subject to any legally recognized privilege, and upon 
written request with reasonable notice to respondents made to their 
principal offices, respondents shall permit any duly authorized 
representative or representatives of the Commission: 

a. Access during the office hours of respondents and in the 
presence of counsel to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, and other records and documents in the 
possession or under the control of respondents relating to compliance 
with this Agreement; 

b. Upon five (5) days' notice to respondents, and without 
restraint or interference from respondents, to interview officers or 
employees of respondents, who may have counsel present, regarding 
any such matters. 

5. This agreement shall not be binding until approved by the 
Commission. 

STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 
CONCURRING IN PART AND DISSENTING IN PART 

Having reason to believe that the Columbia Healthcare 
Corporation's acquisition of HCA-Hospital Corporation of America 
may substantially lessen competition in the Augusta, Georgia-Aiken, 
South Carolina market, I concur in the decision to require divestiture 
of the Aiken Regional Medical Center. I dissent from the decision 
not to challenge the transaction with respect to the Chattanooga, 
Tennessee market. 

In Chattanooga, the merger will combine HCA' s Parkridge 
Medical Center and Columbia's East Ridge Hospital in an already 
highly concentrated market. In 1985, after a full administrative 
hearing, the Commission ordered HCA to divest certain assets, 
including North Park Hospital, which has considerable similarity to 
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East Ridge. Hospital Corporation of America, 106 FTC 361, aff'd, 
807 F.2d 1381 (7th Cir. 1986). Although some characteristics of the 
Chattanooga hospital market may have changed since 1985, I am not 
persuaded that the competitive situation is so fundamentally different 
to justify abandonment of the Commission's earlier position. 

DISSENTING STATEMENT OF COMMISSIONER DEBORAH K. OWEN 

"Please listen to us .... We are the ones who live here." 

Thus pled one of over 100 intensely interested residents of South 
Carolina who commented unfavorably on the Commission's proposal 
to require the sale of the Aiken Regional Medical Centers ("Aiken 
RMC"). Despite this outpouring of protest, the Commission has 
declined to reconsider its stance. I dissent from this decision for two 
reasons. First, and principally, I do not find reason to believe that, 
after the merger, anticompetitive effects are likely in the 
Augusta/ Aiken geographic market. Second, the application of the 
DOJ!FTC hospital merger "safety zone" in another market affected 
by this merger creates, at the very least, an appearance of 
inconsistency in our enforcement, and perhaps has even permitted the 
consummation of an anticompetitive merger to monopoly. 

Divestiture 

Having read all of the comments submitted to the Commission, 
I believe that they provide ample support for the projection that 
anticompetitive effects stemming from common ownership of 
Augusta Regional Medical Center ("Augusta Regional") and Aiken 
RMC are unlikely. While the hospitals clearly have competitors in 
common, they are 25-30 miles apart. Several comments noted that 
a patient would pass several much larger hospitals, with more 
services, in driving from Aiken RMC to Augusta Regional. 1 Such 
travel is "inconvenient at best and impractical under many 
situations."2 An Aiken doctor observed that he could "count 

1 
See, e.g .. Letter from Philip J. Lord. reporter. Aiken Standard (undated)Cgoing to Augusta 

Regional Medical Centers for care is plain dumb .... [Y]ou would pass several. much larger hospitals that 
offer more services and larger staffs. Passing these ... to get to another community hospital. like Aiken 
Regional, doesn't make sense."); Letter from Wade M. Brodie, Director, Aiken County National Bank 
(3/2 1/94). 

! 
- T ~t't,:.r .r ... ,.....rn T ........ h .... A n,.. .. r.~ .... n_ ........ :...J ... _ .. lT_I 
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comfortably on one hand" the number of his patients who have gone 
to Augusta Regional in 17 years.? One comment noted that few, if 
any, physicians have privileges at both hospitals.4 An Aiken family 
summed it up: "We ... have never even seen August [sic] Regional 
Medical Center. ... [W]e do not know anyone who has used Augusta 
Regional."5 

Not only is there little direct competition between the hospitals, 
but members of the community foresee competitive benefits from 
combining these two complementary facilities. Many comments 
voiced the opinion that common ownership of the two modestly sized 
hospitals, operating at opposite ends of the geographic market, would 
provide enhanced competition for the much larger University 
Hospital. 6 Others noted that managed care providers and local 
employers would enjoy the efficiency of being able to deal with both 
hospitals through a single contract. 7 The Governor of the State of 
South Carolina argued that joint ownership of the two hospitals 
would obviate the need for two open heart programs, where one 
would do, at considerable cost savings. 8 

Finally, I note that the Commission's action has already had its 
costs. It has caused "unnecessary anxiety," according to one letter. 9 

Several comments, including one lengthy, painstakingly handwritten 
letter, complained that the Commission's decision has severely 
disrupted the recruitment and retention of both medical and non
medical staff, and particularly physicians. 10 Perhaps some will 
merely shrug this off, but I believe that action such as the 
Commission takes today fosters unnecessary, and otherwise 
avoidable, resentment toward the federal government in the soul of 
America that lies outside our Beltway. Three letters to the 
commission illustrate. An Aiken resident comments: "[T]his is an 

3 
Letter from Jack L. Ratliff, M.D. (4/21/94). 

4 
Letter from Ronald Paolini, D.O. (2/17/94). 

5 
Letter from Marilyn G. Swanson and J. Lars Swanson (4/16/94). 

6 
See, e.g., Letter from Victoria M. Stoeppler, M.D. and Victoria C. Mosteller. M.D. (2121/94). 

7 
See, e.g .. Letter from Georganne Franklin. Employment Coordinator, Aiken Regional Medical 

Centers ( 4/ 13/94). 

8 
Letter from The Honorable Carroll A. Campbell. Jr. (3/3/94). 

9 
Letter from Deidre Collins (4/27/94). 

10 
See, e.g .. Letter from George A. Poda, M.D. (2/9/94). 
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excellent example of the kind of 'help' we do not need from 
Washington with medical care." 11 Another citizen of South Carolina 
writes: "It is this type of governmental decision-making that so 
angers and baffles the public." 12 One commentator in particular 
reflects the local dissatisfaction with what is apparently perceived as 
unnecessary intrusion by the federal government. His message to the 
FTC: "Get out of my face." 13 

Merger to Monopoly 

While I continue to believe that the Columbia!HCA merger does 
not pose a competitive problem in the Augusta/ Aiken area, I cannot, 
however, conclude with reasonable confidence that the merger has no 
anticompetitive effects in any hospital market across the country. 
There is evidence (although incomplete) that in one market, the 
consolidation of the Columbia and HCA hospitals may create a 
monopoly that could injure consumers. 

In that market, one of the hospitals satisfies the statistical criteria 
for the hospital merger "safety zone" as set forth in the Statements of 
Enforcement Policy in the Health Care Area, adopted in September 
1993 by the Department of Justice and the Federal Trade 
Commission (over my dissent). 14 Based on its size alone, the 
acquisition of this hospital has been declared by the federal 
enforcement agencies to be immune from antitrust review .15 

11 
Letter from Jay D. Bilyeu (undated). 

12 
Letter from Sandra F. Hobbs (4/27/94). 

13 . 
Letter from George P. Fttzgerald (3/20/94). 

14 . . . . . . 
Department of Justice and Federal Trade Commtsston Antttrust Enforcement Poltcy State-

ments in the Health Care Area, 4 Trade Reg. Rep. (CCH) paragraph I 3.150; Dissenting Statement of 
Commissioner Deborah K. Owen on DOl/FTC Antitrust Enforcement Policy Statements in the Health 
Care Area (September 14, I 993). 

15 . . . . . 
Department of Justice and Federal Trade Commtsston Antitrust Enforcement Polley State-

ments in the Health Care Area, 4 Trade Reg. Rep. (CCH) paragraph 13,150 at 20.757: 
The Agencies will not challenge any merger between two general acute-care hospitals where one 

of the hospitals (I) has an average of fewer than 100 licensed beds over the three most recent years, and 
(2) has an average daily inpatient census of fewer than 40 patients over the three most recent years. 
absent extraordinary circumstances. This antitrust safety zone will not apply if that hospital is less than 
5 years old. 

It is not clear what constitutes "extraordinary circumstances" within the contemplation of the 
Policy Statement. The Commission's action in this matter may, however, be viewed as implicit support 
for the proposition that a merger to monopoly does nor qualify as an ··extraordinary circumstance." 
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This is not to suggest that the Commission is indifferent to the 
monopolization of all hospital markets. In January of this year, the 
Commission voted unanimously to authorize staff to file a 
preliminary injunction to prevent the merger to monopoly of the only 
two acute care hospitals in Pueblo, Colorado. 16 In Pueblo, the 
requirements of the hospital merger "safety zone" were not satisfied, 
so a full investigation and analysis of the likely competitive effects 
of the merger were undertaken, in accordance with the 1992 
Horizontal Merger Guidelines. 17 In such a traditional analysis, the 
Commission considers whether the merging hospitals are 
economically viable, whether significant efficiencies may be 
achieved by combining the hospitals, whether these efficiencies are 
merger-specific, and whether cost savings are likely to be passed on 
to consumers in the form of lower prices or higher quality. Most 
critically, the Commission also evaluates whether the anticipated 
efficiency benefits outweigh the substantial anticompetitive risks 
associated with the creation of a monopoly. Under a Guidelines 
analysis, the Commission's action in the Pueblo merger suggests a 
conclusion that the likely anticompetitive effects outweigh the 
possible efficiencies stemming from the merger. 

The Commission did not, however, conduct a thorough 
investigation of the market in which the merger of Columbia and 
HCA may have created a monopoly. The Commission abandoned its 
traditional approach to merger analysis upon determining that the 
HCA hospital falls within the "antitrust safety zone." 18 

16 
Parkview Episcopal Medical Center, FTC File No. 931-0125. 

17 
U.S. Department of Justice and Federal Trade Commission Horizontal Merger Guidelines, 

reprinted in 4 Trade Reg. Rep. (CCH) paragraph 13.104 (Apr. 2, 1992). 

18 
The Commission's inconsistent application of the antitrust laws to hospital mergers has 

apparently not escaped public attention. See Letter from Clark D. Moore. M.D. (3/1/94) ("!note in the 
recent issue of Modem Health Care, that Columbia HCA was awarded a three hospital monopoly in the 
Florida Panhandle, and it simply amazes me that our hospital [Aiken RMC] has been ordered to be 
divested when monopolies such as this have been allowed to proceed unhindered. In the interests of 
fairness. I would think that the Federal Trade Commission should reconsider their order to divest our 
hospital."): Letter from William R. Marshall. M.D. (3/15/94) ("Please explain the rationale for your 
approval of the Columbia Health Care merger with Hospital Corporation of America particularly as it 
applies to Northwest Florida where our medical community has no other alternative for hospital services. 
This hospital monopoly encompasses Ft. Walton Beach. Niceville and Destin metropolitan areas 
affecting the lives of 200.000 people.''); Letter from Richard A. Philipp (undated) (inquiring why 
mergers were allowed in Florida and elsewhere "that created a higher market share of beds'' than in 
Augusta/ Aiken). 
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In sum, the Antitrust Enforcement Policy Statements in the 
Health Care Area may have claimed their first casualty. Perhaps a 
full investigation would have demonstrated that the merger, though 
creating a monopoly, posed no anticompetitive problem. But we will 
never know at the level of confidence that consumers have a right to 
expect of us. For this reason, and for the reasons voiced by the 
anguished health care consumers in Aiken, South Carolina, I dissent. 
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IN THE MATTER OF 

LEPAGE'S, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3506. Complaint, July 19, 1994--Decision, July 19, 1994 
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This consent order prohibits, among other things, the Pennsylvania manufacturers 
of adhesive tapes from misrepresenting that any product or package is capable 
of being recycled, or the extent to which recycling collection programs are 
available for such products, and from making unsubstantiated claims that its 
products or packages are degradable, biodegradable or photodegradable, or that 
their degradability offers any environmental benefit when disposed of as trash 
in a sanitary landfill. 

Appearances 

For the Commission: Michael Dershowitz, Kevin Bank and C. 
Lee Peeler. 

For the respondents: Nancy Bryson, Crowell & Moring, 
Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
LePage's, Inc., a corporation, and LP Holdings, Inc., a corporation 
("respondents"), have violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent LePage's, Inc. ("LePage's"), is a 
Pennsylvania corporation. Respondent LP Holdings, Inc. is a 
Delaware corporation. It dominated and controlled the acts and 
practices of its then wholly-owned subsidiary, LePage's, Inc. 
Respondents have their principal offices or places of business at 120 
Delta Drive, Pittsburgh, Pennsylvania. 

PAR. 2. Respondents have advettised, labeled, offered for sale, 
sold, and distributed adhesive tapes, including LePage's Biodegrad
able Transparent Tape, and other products to the public. 
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PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. LePage's Biodegradable Transparent Tape is a cello
phane tape made from wood pulp and adhesive material. The retail 
tape product is sold with a hard clear non-foam polystyrene plastic 
dispenser. The dispenser does not identify the type(s) of plastic resin 
from which it is made. The tape and dispenser are attached to a non
corrugated paperboard or cardboard backcard. 

PAR. 5. Respondents have disseminated or have caused to be 
disseminated advertisements, including product labeling, and other 
promotional materials, for LePage's Biodegradable Transparent 
Tape, including but not necessarily limited to the attached Exhibits 
A through C. 

The aforesaid product labeling (Exhibit A) includes the following 
statement on the front: 

NEW! BIODEGRADABLE TRANSPARENT TAPE 

The aforesaid product labeling (Exhibit A) also includes the 
following statements on the back: 

BIODEGRADABLE TRANSPARENT TAPE 
DEGRADES RAPIDLY 

ENVIRONMENTALLY SAFE 

A subsequent version of the aforesaid product labeling (Exhibit 
B) includes the following statements on the front: 

NEW! BIODEGRADABLE TRANSPARENT TAPE 
... ON A RECYCLABLE DISPENSER 

The aforesaid product labeling (Exhibit B) also includes the 
following statements on the back: 

BIODEGRADABLE TRANSPARENT TAPE 
DEGRADES RAPIDLY 

ENVIRONMENTALLY SAFE 
Recyclable Package 



LEPAGE'S INC., ET AL. 33 

31 Complaint 

The aforesaid product labeling (Exhibit B) also includes the 
following depiction of a three chasing arrow symbol on both the front 
and back: 

Another version of the aforesaid product labeling (Exhibit C) 
includes the following statements on the front: 

NEW! BIODEGRADABLE TRANSPARENT TAPE 
DISPENSER IS RECYCLABLE IN COMMUNITIES WHICH HAVE P.S. 

RECYCLING FACILITIES 

The aforesaid product labeling (Exhibit C) also includes the 
following statement on the back: 

BIODEGRADABLE TRANSPARENT TAPE 

PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph five, including but not 
necessarily limited to the advertising and labeling attached as 
Exhibits A through C, respondents have represented, directly or by 
implication, that: 

A. LePage's Biodegradable Transparent Tape will completely 
break down and return to nature -- i.e., decompose into elements 
found in nature -- within a reasonably short period of time after 
customary disposal; 

B. Compared to other transparent tape, LePage's Biodegradable 
Transparent Tape offers a significant environmental benefit after 
customary disposal. 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph five, including but not 
necessarily limited to the advertisements attached as Exhibits A-C, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph six, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 8. In truth and in fact, at the time they made the 
representations set forth in paragraph six, respondents did not possess 
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and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
seven was, and is, false and misleading. 

PAR. 9. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertising and labeling 
attached as Exhibits Band C, respondents have represented, directly 
or by implication, that their plastic tape dispenser is recyclable. 

PAR. 10. In truth and in fact, while the plastic tape dispenser is 
capable of being recycled, the vast majority of consumers cannot 
recycle it because there are only a few collection facilities nationwide 
that will accept the non-foam polystyrene dispenser for recycling. 
Therefore, the representation set forth in paragraph nine was, and is, 
false and misleading. 

PAR. 11. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertising and labeling 
attached as Exhibit B, respondents have represented, directly or by 
implication, that their paperboard backcard is recyclable. 

PAR. 12. In truth and in fact, while the paperboard backcard is 
capable of being recycled, the vast majority of consumers cannot 
recycle it because there are only a few collection facilities nationwide 
that will accept the non-corrugated paperboard or cardboard backcard 
for recycling. Therefore, the representation set forth in paragraph 
eleven was, and is, false and misleading. 

PAR. 13. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertising and labeling 
attached as Exhibits B and C, respondents have represented, directly 
or by implication, that at the time they made the representations set 
forth in paragraphs nine and eleven, respondents possessed and relied 
upon a reasonable basis that substantiated such representations. 

PAR. 14. In truth and in fact, at the time they made the 
representations set forth in paragraphs nine and eleven, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph thirteen was, and is, false and misleading. 

PAR. 15. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent LePage's, Inc. is a corporation organized, exist
ing and doing business under and by virtue of the laws of the State of 
Pennsylvania, with its office and principal place of business located 
at 120 Delta Drive, in the City of Pittsburgh, State of Pennsylvania. 

Respondent LP Holdings, Inc. is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware, with its office and principal place of business located at 
120 Delta Drive, in the City of Pittsburgh, State of Pennsylvania. It 



LEPAGE'S INC., ET AL. 39 

31 Decision and Order 

dominates and controls the acts and practices of its wholly-owned 
subsidiary, LePage's, Inc. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

The term "product or package" means any product or package 
that is offered for sale, sold or distributed to the public by 
respondents, their successors and assigns, under the LePage's brand 
name or any other brand name of respondents, their successors and 
assigns; and also means any product or package sold or distributed to 
the public by third parties under private labeling agreements with 
respondents, their successors and assigns. 

"Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

I. 

It is ordered, That respondents, LePage's, Inc., a corporation, and 
LP Holdings, Inc., a corporation, their successors and assigns, and 
their officers, representatives, agents, and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the advertising, labeling, promotion, offering for 
sale, sale, or distribution of any product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
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Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication: 

(1) That any such product or package is degradable, biode
gradable, or photodegradable; or, 

(2) Through the use of such terms as degradable, biodegradable, 
or photodegradable or any other similar term or expression, that any 
such product or package offers any environmental benefits when 
consumers dispose of it as trash that is buried in a sanitary landfill, 

unless at the time of making such representation, respondents possess 
and rely upon competent and reliable scientific evidence that 
substantiates such representation. 

II. 

A. It is further ordered, That respondents, LePage's, Inc., a 
corporation, and LP Holdings, Inc., a corporation, their successors 
and assigns, and their officers, representatives, agents, and 
employees, directly or through any corporation, subsidiary, division, 
or other device, in connection with the advertising, labeling, 
promotion, offering for sale, sale, or distribution of any product or 
package in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
misrepresenting, in any manner, directly or by implication, the extent 
to which: 

( 1) Any such product or package is capable of being recycled; or, 
(2) Recycling collection programs for such product or package 

are available. 

B. Provided, however, respondents will not be in violation of 
Part II(A)(2) of this order, in connection with the advertising, 
labeling, offering for sale, sale, or distribution of any non-foam 
polystyrene or any non-corrugated paperboard or cardboard product 
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or package, if they truthfully represent that such product or package 
is recyclable, provided that: 

(1) Respondents disclose clearly, prominently, and In close 
proximity to such representation: 

(a) In regard to any non-foam polystyrene product or package, 
that such product or package is recyclable in the few communities 
with recycling collection programs for non-foam polystyrene; and in 
regard to any non-corrugated paperboard or cardboard product or 
package, that such product or package is recyclable in the few 
communities with recycling collection programs for non-corrugated 
paperboard or cardboard; or 

(b) The approximate number of U.S. communities with recycling 
collection programs for such product or package; or 

(c) The approximate percentage of U.S. communi ties or the U.S. 
population to which recycHng collection programs for such product 
or package are available; and 

(2) In addition, in the case of a non-foam polystyrene product or 
package, such product or package itself bears a clear identification of 
the specific plastic resin(s) from which it is made. 

For purposes of this provision, a disclosure elsewhere on the 
product package shall be deemed to be "in close proximity" to such 
representation if there is a clear and conspicuous cross-reference to 
the disclosure. The use of an asterisk or other symbol shall not 
constitute a clear and conspicuous cross-reference. A cross-reference 
shall be deemed clear and conspicuous if it is of sufficient 
prominence to be readily noticeable and readable by the prospective 
purchaser when examining the part of the package on which the 
representation appears. 
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III. 

It is further ordered, That respondents, LePage's, Inc., a 
corporation, and LP Holdings, Inc, a corporation, their successors and 
assigns, and their officers, representatives, agents, and employees, 
directly or through any corporation, subsidiary, division, or other 
device, in connection with the advertising, labeling, promotion, 
offering for sale, sale, or distribution of any product or package in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that any such product or 
package offers any environmental benefit, unless at the time of 
making such representation, respondents possess and rely upon 
competent and reliable evidence, which when appropriate must be 
competent and reliable scientific evidence, that substantiates such 
representation. 

IV. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

V. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their operating divisions and to each of their 
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officers, agents, representatives, or employees engaged in the 
preparation and placement of advertisements, promotional materials, 
product labels or other such sales materials covered by this order. 

VI. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the corporations such as a dissolution, assignment, or sale resulting 
in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the corporations 
which may affect compliance obligations under this order. 

VII. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MATTER OF 

OAK HILL INDUSTRIES CORP., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3507. Complaint, July 19, 1994--Decision, July 19, 1994 

This consent order prohibits, among other things, a New York manufacturer, of 
plastic plates, bowls and utensils, and its officer from misrepresenting that any 
product or package is capable of being recycled, or the extent to which 
recycling collection programs are available for such products, and from making 
any unsubstantiated representation that any product or package it markets 
offers any environmental benefit. 

Appearances 

For the Commission: Michael Dershowitz. 
For the respondents: Nancy Cascella, Hahn & Hessen, New 

York, N.Y. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Oak Hill Industries Corp., a corporation, and Malcolm Foster, 
individually and as an officer of said corporation C'respondents"), 
have violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent Oak Hill Industries Corp. ("Oak 
Hill"), is a New York corporation with its principal office or place of 
business at 330 East 59th Street, New York, NY. 

Respondent Malcolm Foster is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, and controls the acts and practices of the corporate 
respondent, including the acts and practices alleged in this complaint. 
His principal office or place of business is the same as that of the 
corporate respondent. 
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PAR. 2. Respondents have advertised, labeled, offered for sale, 
sold, and distributed Oak Hill brand plastic plates, bowls and utensils, 
and other products to the public. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Oak Hill brand plastic plates, bowls and utensils are 
made from non-foam polystyrene and are packaged in thin plastic 
packaging which is sometimes made from polypropylene film and at 
other times from low-density polyethylene film. The plastic plates, 
bowls, utensils and plastic packaging do not identify the type(s) of 
plastic resin from which they are made. 

PAR. 5. Respondents have disseminated or have caused to be 
disseminated advertisements, including product labeling, for their 
Oak Hill brand plastic plates, bowls and utensils, including but not 
necessarily limited to the attached Exhibits A - C. 

The aforesaid product labeling for Oak Hill brand plastic plates 
and bowls (Exhibits A- B) includes the following statement on the 
front of the plastic film packaging: 

recyclable 

The aforesaid product labeling (Exhibits A- B) also includes the 
following depiction of a three chasing arrow symbol on the front of 
the plastic film packaging: 

The aforesaid product labeling for Oak Hill brand plastic utensils 
(Exhibit C) includes the following statement on the front of the 
plastic film packaging: 

RECYCLABLE 
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The aforesaid product labeling (Exhibit C) also includes the 
following depiction of a three chasing arrow symbol on the front of 
the plastic film packaging: 

PAR. 6. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertisements attached 
as Exhibits A - C, respondents have represented, directly or by 
implication, that Oak Hill brand plastic plates, bowls and utensils are 
recyclable. 

PAR. 7. In truth and in fact, while Oak Hill brand plastic 
plates, bowls and utensils are capable of being recycled, the vast 
majority of consumers cannot recycle them because there are only a 
few collection facilities nationwide that will accept the non-foam 
polystyrene plates, bowls or utensils for recycling. Therefore, the 
representation set forth in paragraph six was, and is, false and 
misleading. 

PAR. 8. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertisements attached 
as Exhibits A - C, respondents have represented, directly or by 
implication, that the plastic film packaging of Oak Hill brand plastic 
plates, bowls and utensils is recyclable. 

PAR. 9. In truth and in fact, while the plastic film packaging 
of Oak Hill brand plastic plates, bowls and utensils is capable of 
being recycled, the vast majority of consumers cannot recycle it 
because there are only a few collection facilities nationwide that will 
accept the polypropylene film or low-density polyethylene film 
plastic packaging for recycling. Therefore, the representation set 
forth in paragraph eight was, and is, false and misleading. 

PAR. 10. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph five, 
including but not necessarily limited to the advertisements attached 
as Exhibits A - C, respondents have represented, directly or by 
implication, that at the time they made the representations set forth 
in paragraphs six and eight, respondents possessed and relied upon 
a reasonable basis that substantiated such representations. 
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PAR. 11. In truth and in fact, at the time they made the 
representations set forth in paragraphs six and eight, respondents did 
not possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
ten was, and is, false and misleading. 

PAR. 12. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent Oak Hill Industries Corp. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 330 East 59th Street, in the City of New York, 
State of New York. 

Respondent Malcolm Foster is an officer of said corporation. He 
formulates, directs, and controls the acts and practices of said 
corporation. His address is the same as that of said corporation. 

2. The Federal Trade Conunission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

The term "product or package" means any product or package 
that is offered for sale, sold or distributed to the public by 
respondents, their successors and assigns, under the Oak Hill brand 
name or any other brand name of respondents, their successors and 
::1ssigns; and also means any product or package sold or distributed to 
the public by third parties under private labeling agreements with 
respondents, their successors and assigns. 

"Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

I. 

A. It is ordered, That respondents, Oak Hill Industries Corp., a 
corporation, its successors and assigns, and its officers, and Malcolm 
Foster, individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the labeling, advertising, promotion, offering for 
sale, sale, or distribution of any product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
in any manner, directly or by implication, the extent to which: 

( 1) Any such product or package is capable of being recycled; or, 
(2) Recycling collection programs for such product or package 

are available. 

B. Provided, however, respondents will not be in violation of 
Part I(A)(2) of this order, in connection with the advertising, labeling, 
offering for sale, sale, or distribution of any non-foam polystyrene, 
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polypropylene film, or low-density polyethylene film product or 
package, if they truthfully represent that such product or package is 
recyclable, provided that: 

(1) Respondents disclose clearly, prominently, and In close 
proximity to such representation: 

(a) In regard to any non-foam polystyrene product or package, 
that such product or package is recyclable in the few communities 
with recycling collection programs for non-foam polystyrene; in 
regard to any polypropylene film product or package, that such 
product or package is recyclable in the few communities with 
recycling collection programs for polypropylene film; and in regard 
to any low-density polyethylene film product or package, that such 
product or package is recyclable in the few communities with 
recycling collection programs for low-density polyethylene film; or 

(b) The approximate number of U.S. communities with recycling 
collection programs for such product or package; or 

(c) The approximate percentage of U.S. communities or the U.S. 
population to which recycling collection programs for such product 
or package are available; and 

(2) In addition, such product or package itself bears a clear 
identification of the specific plastic resin(s) from which it is made. 

For purposes of this provision, a disclosure elsewhere on the 
product package shall be deemed to be "in close proximity" to such 
representation if there is a clear and conspicuous cross-reference to 
the disclosure. The use of an asterisk or other symbol shall not 
constitute a clear and conspicuous cross reference. A cross-reference 
shall be deemed clear and conspicuous if it is of sufficient 
prominence to be readily noticeable and readable by the prospective 
purchaser when examining the part of the package on which the 
representation appears. 

II. 

It is further ordered, That respondents, Oak Hill Industries Corp., 
a corporation, its successors and assigns, and its officers, and 
Malcolm Foster, individually and as an officer of said corporation, 
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and respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the labeling, advertising, promotion, offering for 
sale, sale, or distribution of any product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that any such product or 
package offers any environmental benefit, unless at the time of 
making such representation, respondents possess and rely upon 
competent and reliable evidence, which when appropriate must be 
competent and reliable scientific evidence, that substantiates such 
representation. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade C01nmission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That the corporate respondent shall 
distribute a copy of this order to each of its operating divisions and 
to each of its officers, agents, representatives, or employees engaged 
in the preparation and placement of advertisements, promotional 
materials, product labels or other such sales materials covered by this 
order. 
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v. 

It is further ordered, That the individual respondent shall notify 
the Commission in the event of the discontinuance of his present 
business or employment and of each affiliation with a new business 
or employment. In addition, for a period of five (5) years from the 
date of service of this order, he shall promptly notify the Commission 
of each affiliation with a new business or employment whose 
activities include the sale, distribution, and/or manufacturing of any 
plastic product or package or of his affiliation with a new business or 
employment in which his own duties and responsibilities involve the 
sale, distribution, and/or manufacturing of any plastic product or 
package. Each such notice shall include the individual respondent's 
new business address and a statement of the nature of the business or 
employment in which such respondent is newly engaged, as well as 
a description of such respondent's duties and responsibilities in 
connection with the business or employment. The expiration of the 
notice provision of this paragraph shall not affect any other obligation 
arising under this order. 

VI. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the corporation such as a dissolution, assignment, or sale resulting in 
the emergence of a successor corporation, the creation or dissolution 
of subsidiaries, or any other change in the corporation which may 
affect compliance obligations under this order. 

VII. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MATTER OF 

AJM PACKAGING CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3508. Complaint, July 19, 1994--Decision, July 19, 1994 

This consent order prohibits, among other things, a Michigan seller of disposable 
paper plates and its president from representing that any product it sells offers 
any environmental benefit unless it can substantiate the claim, or from 
misrepresenting that any paper product or package is capable of being 
recycled, or the extent to which recycling collection programs for it is 
available. 

Appearances 

For the Commission: Mary Koelbel Engle and Dean C. Forbes. 
For the respondents: Jeffrey G. Heuer, Jaffe, Raitt, Heuer & 

Weiss, Detroit, MI. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
AJM Packaging Corporation, a corporation, and Abram Epstein, 
individually and as officer of said corporation ("respondents"), have 
violated the provisions of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent AJM Packaging Corporation is a 
Michigan corporation with its office and principal place of business 
located at 6910 Dix A venue, Detroit, Michigan. 

Respondent Abram Epstein is president of the corporate 
respondent named herein. He formulates, directs, and controls the 
acts and practices of the corporate respondent. His business address 
is the same as that of the corporation. 

The aforementioned respondents cooperate and act together in 
carrying out the acts and practices hereinafter set forth. 
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PAR. 2. Respondents have advertised, offered for sale, sold, 
and distributed paper plates to the public under such trade names as 
Nature's Own Green Label. 

PAR. 3. The acts or practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for Nature's Own Green Label paper 
plates, including, but not necessarily limited to, package labeling 
attached as Exhibit A. These advertisements contain the following 
statement: 

MADE FROM 100% RECYCLABLE AND BIODEGRADABLE PAPER 

PAR. 5. Through the use of the statement contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that 
respondents' paper plates are recyclable after ordinary use. 

PAR. 6. In truth and in fact, while respondents' paper plates are 
capable of being recycled, the vast majority of consumers cannot 
recycle them because there are virtually no collection facilities that 
accept used paper plates for recycling. Therefore, the representation 
set forth in paragraph five was, and is, false and misleading. 

PAR. 7. Through the use of the statement contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that: 

1. Respondents' paper plates will completely break down and 
return to nature -- i.e., decompose into elements found in nature -
within a reasonably short period of time after customary disposal; 

2. Respondents' paper plates offer a significant environmental 
benefit after customary disposal. 

PAR. 8. Through the use of the statement contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraphs five and 
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seven, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time they made the 
representations set forth in paragraphs five and seven, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph eight was, and is, false and misleading. 

PAR. 10. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commjssion 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft complaint, a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admjssion by respondents that the law has been violated as alleged 
in such complaint, or that the facts as alleged in such complaint, other 
than the jurisdictional facts, are true, and waivers and other 
provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby makes the following jurisdictional findings and enters the 
following order: 

1. Respondent AJM Packaging Corporation is a Michigan 
corporation with its office and principal place of business at 6910 Dix 
A venue, Detroit, Michigan. Respondent Abram Epstein is the 
president of said corporation. He formulates, directs, and controls the 
acts and practices of said corporation, and his principal office and 
place of business is located at the above stated address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITION 

For purposes of this order, the following definition shall apply: 

"Product or package" means any product or package, including 
but not limited to bags and plates, that is offered for sale, sold, or 
distributed to the public by respondents, their successors and assigns, 
under the "Nature's Own Green Label" brand name or any other 
brand name of respondents, their successors and assigns; and also 
means any such product or package sold or distributed to the public 
by third parties under private labeling agreements with respondents, 
their successors and assigns. 

I. 

It is ordered, That respondents AJM Packaging Corporation, a 
corporation, its successors and assigns, and its officers, and Abram 
Epstein, individually and as officer of said corporation, and 
respondents, representatives, agents, and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the advertising, labeling, offering for sale, sale, or 
distribution of any paper product or package, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication: 

( 1) That any such product or package is degradable, biode
gradable, or photodegradable; or, 

(2) Through the use of such terms as degradable, biodegradable, 
photodegradable, or any other substantially similar term or 
expression, that the degradability of any such product or package 
offers any environmental benefit when disposed of as trash that is 
ordinarily buried in a sanitary landfill, 

unless, at the time of making such representation, respondents 
possess and rely upon competent and reliable scientific evidence that 
substantiates the representation. For purposes of this order, 
competent and reliable scientific evidence shall mean tests, analyses, 
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research, studies, or other evidence based on the expertise of 
professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

II. 

It is further ordered, That respondents AJM Packaging 
Corporation, a corporation, its successors and assigns, and its 
officers, and Abram Epstein, individually and as officer of said 
·corporation, and respondents' representatives, agents, and employees, 
directly or through any corporation, subsidiary, division, or other 
device, in connection with the advertising, labeling, promotion, 
offering for sale, sale, or distribution of any paper product or package 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 
misrepresenting, in any manner, directly or by implication, the extent 
to which any such paper product or package is capable of being 
recycled or the extent to which recycling collection programs for 
such product or package are available. 

III. 

It is further ordered, That respondents AJM Packaging 
Corporation, a corporation, its successors and assigns, and its 
officers, and Abram Epstein, individually and as officer of said 
corporation, and respondents' representatives, agents, and employees, 
directly or through any corporation, subsidiary, division, or other 
device, in connection with the advertising, labeling, promotion, 
offering for sale, sale, or distribution of any product or package in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that any such product or 
package offers any environmental benefit, unless, at the time of 
making such representation, respondents possess and rely upon 
competent and reliable evidence, which when appropriate must be 
competent and reliable scientific evidence, that substantiates such 
representation. 
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IV. 

It is further ordered, That respondents may continue to deplete 
their existing inventory of "Penthouse" brand paper plates product 
packaging in the normal course of business without violating this 
order until October 31, 1993. 

v. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All test reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation or the basis relied upon for such 
representation, including complaints from consumers. 

VI. 

It is further ordered, That respondent AJM Packaging 
Corporation shall distribute a copy of this order within sixty (60) 
days after service of this order upon it to each of its operating 
divisions and to each of its officers, agents, representatives, or 
employees engaged in the preparation of labeling and advertising and 
placement of newspaper, periodical, broadcast, and cable advertise
ments covered by this order. 

VII. 

It is further ordered, That the individual respondent named herein 
promptly notify the Commission of the discontinuance of his present 
business or employment ~nd of his affiliation with a new business or 
employment. In addition, for a period of five (5) years from the 
service date of this order, the respondent shall promptly notify the 
Commission of each affiliation with a new business or employment 
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whose activities relate to the manufacture, sale, or distribution of 
paper products, or of his affiliation with a new business or 
employment in which his own duties and responsibilities relate to the 
manufacture, sale, or distribution of paper products. When so 
required under this paragraph, each such notice shall include the 
individual respondent's new business address and a statement of the 
nature of the business or employment in which such respondent is 
newly engaged, as well as a description of such respondent's duties 
and responsibilities in connection with the business or employment. 
The expiration of the notice provision of this paragraph shall not 
affect any other obligation arising under this order. 

VIII. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the corporate respondent such as a dissolution, assignment, or sale 
resulting in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the corporation 
which may affect compliance obligations under this order. 

IX. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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This consent order prohibits, among other things, a California-based corporation 
and its officer from making any representation about the efficacy or 
performance of any air cleaning, air freshening, or insecticidal product, unless 
the respondents possess and rely upon competent and reliable scientific 
evidence to substantiate the representation. 

Appearances 

For the Commission: Linda K. Badger and Jeffrey Klurfeld. 
For the respondents: Prose. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Mia Rose Products, Inc., a corporation, and Mia Palencar, 
individually and as an officer of said corporation ("respondents"), 
have violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent Mia Rose Products, Inc. is a 
California corporation, with its principal office or place of business 
at 3555-B Harbor Gateway South, Costa Mesa, California. 

Respondent Mia Palencar is an officer of the corporate 
respondent. Individually or in concert with others, she formulates, 
directs and controls the acts and practices of the corporate 
respondent, including the acts and practices alleged in this complaint. 
Her principal office or place of business is the same as that of the 
corporate respondent. 

PAR. 2. Respondents have advertised, labeled, offered for sale, 
sold, and distributed non-aerosol air freshening sprays, including Air 
Therapy and Pet Air, and other products to consumers. Air Therapy 
and Pet Air contain the same active ingredient, "d-limonene," which 
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is produced by distilling the essential oils from citrus fruit or certain 
other plants. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements and promotional materials for Air 
Therapy, including but not necessarily limited to the attached 
Exhibits A-C. These advertisements and promotional materials 
contain the following statements: 

A. Air Therapy "PURIFIES ... FRESHENS ... PROTECTS ... the air you 
breathe." (Exhibit A). 

B. "AIR THERAPY 100% NATURAL AIR PURIFYING MIST." (Exhibit 
A). 

C. "SAFELY ELIMINATES: Odors, Smoke, Pollen, Household Insects. 
PERFECT FOR: Home, Office, Fans, Filters, Ventilation Systems." (Exhibit A). 

D. "CONCENTRATED- ONE SPRAY DOES IT!" (Exhibit A). 
E. "PURIFY your air while you freshen it... 100% Natural Ingredients- 100% 

Effective." (Exhibit B). 
F. "ELIMINATE ODORS, SMOKE, ALLERGY-CAUSING POLLEN, 

AIRBORNE BACTERIA, cleansing the air while still maintaining natural pureness. 
CIGARETTE AND CIGAR SMOKE is eliminated instantly as each droplet 
ATTRACTS AND ABSORBS SMOKE when misted HIGH in the air." (Exhibit 
B). 

G. "Air Therapy remains simple with no unnecessary artificial ingredients or 
additives that actually harm the mucous membranes and only temporarily mask the 
existing odors." (Exhibit B). 

H. "Highly CONCENTRATED ... GUARANTEED--NON-TOXIC--Long 
Lasting. 100 TIMES STRONGER than conventional products. One spray does it!" 
(Exhibit B). 

I. "More than an air freshener." (Exhibit C). 

PAR. 5. Through the use of the statements contained in the 
advertisements and promotional materials referred to in paragraph 
four, including but not necessarily limited to the advertisements and 
promotional materials attached as Exhibits A-C, respondents have 
represented, directly or by implication, that Air Therapy: 

A. Is effective in cleaning or purifying indoor air. 
B. Is more effective in cleaning or purifying indoor air than 

conventional air cleaning products. 
C. Eliminates smoke when sprayed in the air. 
D. Eliminates pollen when sprayed in the air. 
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E. Eliminates airborne bacteria when sprayed in the air. 
F. Eliminates household insects when sprayed in the air. 
G. Eliminates, rather than masks, odors when sprayed in the air. 

PAR. 6. In truth and in fact: 

A. Air Therapy is not effective in cleaning or purifying indoor 
air. 

B. Air Therapy is not more effective in cleaning or purifying 
indoor air than conventional air cleaning products. 

C. Spraying Air Therapy into the air does not eliminate smoke. 
D. Spraying Air Therapy into the air does not eliminate pollen. 
E. Spraying Air Therapy into the air does not eliminate airborne 

bacteria. 
F. Spraying Air Therapy into the air does not eliminate house

hold insects. 
G. Spraying Air Therapy into the air masks, rather than elimi

nates, odors. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Respondents have disseminated or have caused to be 
disseminated advertisements and promotional materials for Pet Air, 
including but not necessarily limited to the attached Exhibit D. These 
advertisements and promotional materials contain the following 
statements: 

A. "PET AIR PURIFIES ... FRESHENS ... PROTECTS ... the air you share." 
(Exhibit D). 

B. "PET AIR is a SAFE, 100% extremely effective method of CLEANING 
THE AIR, purifying while it protects you and your pets, environment." (Exhibit 
D). 

C. "ELIMINATE ANIMAL ODORS & SMOKE, ODOR-CAUSING
airborne bacteria, cleansing the air while still maintaining natural pureness." 
(Exhibit D). 

D. "Each droplet contains millions of active electrical charges (ions), nature's 
own air cleaners, that ATTRACT AND NEUTRALIZE offensive odors and 
continually cleanse the air of odor-causing bacteria, allergy-causing pollen, pet 
dander and harmful microscopic pollutants." (Exhibit D). 

E. "PET AIR remains simple with no unnecessary artificial ingredients or 
additives that actually harm the mucus membranes and only temporarily mask the 
existing odors." (Exhibit D). 
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F. "ONE SPRAY DOES IT! ADVANTAGES: Highly CONCENTRATED 
... GUARANTEED--NON-TOXIC ... Long Lasting. 100 TIMES STRONGER than 
conventional products." (Exhibit D). 

PAR. 8. Through the use of the statements contained in the 
advertisements and promotional materials referred to in paragraph 
seven, including but not necessarily limited to the advertisements and 
promotional materials attached as Exhibit D, respondents have 
represented, directly or by implication, that Pet Air: 

A. Is effective in cleaning or purifying indoor air. 
B. Is more effective in cleaning or purifying indoor air than 

conventional air cleaning products. 
C. Eliminates smoke when sprayed in the air. 
D. Eliminates pollen when sprayed in the air. 
E. Eliminates airborne bacteria when sprayed in the air. 
F. Eliminates pet dander when sprayed in the air. 
G. Eliminates, rather than masks, odors when sprayed in the air. 

PAR. 9. In truth and in fact: 

A. Pet Air is not effective in cleaning or purifying indoor air. 
B. Pet Air is not more effective in cleaning or purifying indoor 

air than conventional air cleaning products. 
C. Spraying Pet Air into the air does not eliminate smoke. 
D. Spraying Pet Air into the air does not eliminate pollen. 
E. Spraying Pet Air into the air does not eliminate airborne 

bacteria. 
F. Spraying Pet Air into the air does not eliminate pet dander. 
G. Spraying Pet Air into the air masks, rather than eliminates, 

odors. 

Therefore, the representations set forth in paragraph eight were, and 
are, false and misleading. 

PAR. 10. Through the use of the statements contained in the 
advertisements and promotional materials referred to in paragraphs 
four and seven, including but not necessarily limited to the 
advertisements and promotional materials attached as Exhibit A-D, 
respondents have represented, directly or by implication, that Air 
Therapy and Pet Air are more effective than conventional air 
freshening products. 
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PAR. 11. Through the use of the statements contained in the 
advertisements and promotional materials referred to in paragraphs 
four and seven, including but not necessarily limited to the 
advertisements and promotional materials attached as Exhibits A-D, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraphs five, eight, 
and ten, respondents possessed and relied upon a reasonable basis 
that substantiated such representations. 

PAR. 12. In truth and in fact, at the time they made the 
representations set forth in paragraphs five, eight and ten, 
respondents did not possess and rely upon a reasonable basis that 
substantiated such representations. Therefore, the representation set 
forth in paragraph eleven was, and is, false and misleading. 

PAR. 13. The acts or practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBITB 

PURIFY your air 
while you freshen it 

Chemical-Free Cruelty-Free 

CONTENTS: 

Pure essential oils distilled from real citrus 
and e:x:otic hems. nothing else' 

100% Natural Ingredients • 100% Effective ! 

NON-AEROSOL 
Use with confidence-NO FLUOROCARBONS 

UNLIKE A.Jifi'THING ON THE MARKET TODAY 

(Read Your Labels) 

OBJECTIVE IN PRODUCT DEVf:LOPMEl''T 

To develop a superior product for todays environmental 
needs: One of the safest and most effective methods of 
cleansing the air in your personal environment. There
by taking the place of commercial, chemical additive 
air fresheners and deo:lorizers. 

ELIMINATE OOORS, SMOKE. ALLERGY-CAUSING 
POLLEN. AIRBORNE BACTI:RIA. cleansing the air 
while still maintaining natural pu~ness. 

CIGAREITE AND CIGAR SMOKE is eliminated 
instantly as each droplet actively ATTRACTS AND 
ABSORBS SMOKE when misted HJGH in the air. 

Air Tberapy remains simple with no unnecessary 
anificial ingredients or additives that actually harm 
the mucous membranes and only temporarily mask the 
existing odors. 
Air Tbenpy is also Aroma Therapy (healing energy 
from nature's scents) basically recharging your energy 
with ionized air. 

HOW IT WORKS 
Functions similarly to the ionizer machine. Each droplet 
contains millions of active electrical charges (ions), 
nature's own air cleansers, that AmAcr AND 
NEunALIZE offensive odors. 

Ma R1Btep,.oouct51Dcorporated 
Carpora1.e Office (714) 662-~ 

FAX (714) 662-5891 
Order Desk 8(X). 292-63 39 

.-------MULTI-PURPOSE ------.. 
• HOMES and AUTOMOBILES. SPRAY INTO CLOSETS. 

ashtrays, under seats. Spray directly inro FANS. 

ventilation systems, air conditioning unas. 
• [X)CTORS /DENTISTS OFFICE 

• HOTELS/RESTAURANTS 

• BOATS (pour into bilge and waste holding tanks). 
• BEAUTY SALONS (perms and acrylic nail odors) 
• GARAGES, CAMPERS. WORKROOMS (tar, 

kerosene and paint smells). Eliminates AFTER·FlRE 

ODORS, BURNED FOOD and FlSH smells. 
• Strong enough for KENNELS. CAGES and STABLES 

Use after fumigation or flea bombing. 
• SAFE for B.-..,, 'S NURSERY (diaper pail). 

AIR THERAPY® PROVEN EFFECTIVE 
MIX directly into CAT LmER. 
SPRAY directly on area where STUBBORN and SOUR 
odors persist or MILDEW STAINS or MUSTY odors are 
present, or POUR directly into urinals & garbage chutes. 
Use by itself or in conjunction with automatic plug-in type 

air purifiers-portable or pennanent models. Lightly spray 
the ftlters that are contained within the machine or ft.ll the 
artached cup. 

""EuenaaJ oili from Cltrw trw1 1\a•e been 
P""'""D IDBnlY erTectl•e Ln elimin.aong household 
pesu siiCh u flies. anu . .,asps. fleas and 
aick.eu lhro~~&b both ciJ.rea co!IIACI &Del close 
exposure 10 Ill< Vl!pon. AI Ill< Ialiie time ilLS DOl 

oni y We for bW'DAIU, bw smells lood 100 ... 

-Saeace News. Oc.lobcr 1983 

ADVANTAGES 

Highly CONCENTRATED ... GUARANTEED-
NON-TOXIC--Long Lasting. 100 TIMES STRONGER 
than conventional products. One spray does it! 
• I n. oz. POCKET SIZE--Lravel, auto. 
• S n. oz. CONVENIENT PERSONAL SIZE. (Recyclable 

Aluminum)--home, office, or coontenop usage. 
• IS OL ECONOMY SIZE. Easy mist top, safe w prq:d.Laru 
• 16ft.. o:z. INDUS11UAL SIZE fer Larger areas used with 

any trigger sprayer cr to RfF1l..L the stme cup in CllT 

wall-r:noort displ::nsc:r 

AlSDAvailable: 
• A unique W Al..l..-MOUNT DISPENSER with su:ne filled 

cup aro ClC"'·fiow fZl for crntinua.LS sceru. 

EXHIBIT B 
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EXHIBITD 

Ptlf4~~~ ~FDRP~~~~~,;~~i~~ L~·· 
® 

Pl1UFIES, FRESHE:\'S & PROTECTS 
TIIE AIR YOU SHARE ... 

... NATI;lV\LLY 

PET AIR Is a SAFE, 100% extremely effective method of 
CI..EANING niE AIR, purifying, while It protects you and your 
pets' envlroM'Ieilt. Experience ltle longlastlng effect of REAL. 
natural citrus seen ts. 

PET AIR contains IONS (actM! e1ectr1ca1 charges) that are 
nature'sown airdeaners. lonsAllllACT, NEUrRAUZE and 
ABSORB AU pet ODORS ln seconds when misted HIGH ln 
the air or directly on source of odor. Eliminates SMOKE, too. 

Use PET AIR lor household pests (fleas, Oies, ar'I'S and crickets) 
The scent of real citrus keeps insects away from pet beds and 
:.arpets. 

'Essential oils from citrus iruit have been proven highly 
~ffective ln eliminating household pests such as flies, ants, 
.vasps, fleas and crickets through both direct contact and 
:lose exposure to the vapors. At the same time it is not only 
~f.;: fvi huiT~-,,;, bu~ ;Ttt~3 gcvj tw." 

-Science Nev~s, October. 1983 

CO:\TI:\'TS 
' conc.entrate::l clear liquid derived from a periec1 blend of organic 
~oal oUs Our essential oUs are p..rre COI"icentrate::l oUs distilled 
·om C~US FRUITS AND HERBS, NOTHING ELSE. 

)13JECI1YE L\ PRODt:Cf DEYELOP~f£:\'T 
·o de\lelop a superior product for today's pet owners' needs: 
lJMJNA TI ANIMAL OOORS & SMOKE. ODOR-CAUSING· 
irbome bacteria, cleansing the air while still maintaining natural 
•ureness. PET AIR remains simple l.llith no unnecessary. 
rtificial ingredients or additives that actuaU~· harm mucus 
1embranes and only temporarily mask the existing odors. 

UNLIKE AX1'TH!l\'G OX THE MARKET 
TODAY 

HOW IT WORKS 
8157619 

Functions similarly to the Ionization machine Each dro;:;,·": 
contains millions of active electrical charges (ions). narure·s ou..,... 
air cleaners, that AllllACT AND NEl.ITRAUZE oflens!V( 
odors and continually deanse the air of odor-causing bac!em 
allergy-causing poUen, pet dander and harmful microscop1c 
pollutants. 

CRUELTI' FREE 

NO llAR.'rfFL'L CHE.\1!C4L.S 

~fl'LTI·PCRPOSE 

• KENNELS. CAGES and STABLES. use af<er 
fleabombing and fumigation 

• DOG HOUSES - PET BEDDING 

• Spray directly in CAT UTTER 

• GARBAGE CHUTES and BJ:--.;S I 
• BOATS, MOTELS - any'l.l.·here you take ~'Our pe: 

E:\\TROX~fE:\'T.-\1. BE:\EfiT5 

The balance o! NATURAL INGREDIE.!I.IS <>:-r-. ~.:;:..,; ·
need fvr chem1ca: ;:Jreserva:•ve~ or add::;l.'es ,): a;-.,: i\::-. .:; PET 
AIR is also AROMA THERAPY 1!'-.ea!,ng e~.e:;_.·:rc:-:- ~.c~_:t' ; 
scents) bdSl(A!:y· recharg::-:g ~·ou & your PETS ENERGY 
iomz.ed a:r 

0.\'E SPRAY DOES IT.' 

AD\'A. \.'T:\GES 
Highly CONCLVTRATED ... GUARANTEED-:\0;-.;-TO:-JC
I.IIill not harm you, your pet or our natural en1.1ronmen: Lo:-.; 
lAsting. 100 TIMES STRONGER than conventional produc:< 

Mia R._~ucts IIK'OI'l'O"trd 
Corpora1c Off1c.c (714)662·~ 

FAX (714) 662·5891 EXHIBIT D 
Ord,., Dc<k ~m ~~ ~1~9 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its compliant, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Mia Rose Products, Inc. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of California, with its office and principal place of 
business located at 3555-B Harbor Gateway South, in the City of 
Costa Mesa, State of California. 

Respondent Mia Rose Palencar is an officer of said corporation. 
She formulates, directs, and controls the policies, acts and practices 
of said corporation, and her principal office and place of business is 
located at the above stated address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

I. 

It is ordered, That respondents Mia Rose Products, Inc., a 
corporation, its successors and assigns, and its officers, and Mia 
Palencar, individually and as an officer of said corporation, and 
respondents, agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale or distribution of Air Therapy, Pet Air or any 
substantially similar product in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, in any manner, directly 
or by implication, that: 

A. Such product is effective in cleaning or purifying indoor air. 
B. Such product is more effective in cleaning or purifying indoor 

air than conventional air cleaning products. 
C. Spraying such product into the air eliminates smoke. 
D. Spraying such product into the air eliminates pollen. 
E. Spraying such product into the air eliminates airborne 

bacteria. 
F. Spraying such product into the air eliminates household 

insects. 
G. Spraying such product into the air eliminates pet dander. 
H. Spraying such product into the air eliminates rather than 

masks odors. 

For the purposes of this order, "substantially similar product" shall 
mean any air cleaning or air freshening product which contains d
limonene as its sole active ingredient. 

II. 

It is further ordered, That respondents, Mia Rose Products, Inc., 
a corporation, its successors and assigns, and its officers, and Mia 
Palencar, individually and as an officer of said corporation, and 
respondents' agents, representatives and employees, directly or 
through any corporation, subsidiary, division or other device, in 
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connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any air cleaning, air 
freshening, or insecticidal product in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, in any manner, directly 
or by implication, the efficacy or performance of any such product, 
unless such representation is true, and at the time of making such 
representation, respondents possess and rely upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates such representation. 
For purposes of this order, "competent and reliable scientific 
evidence" shall mean tests, analyses, research, studies or other 
evidence based on the expertise of professionals in the relevant area, 
that has been conducted and evaluated in an objective manner by 
persons qualified to do so, using procedures generally accepted in the 
profession to yield accurate and reliable results. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That the provisions of this order shall not 
apply to the printing on cans of Air Therapy or Pet Air which were 
manufactured prior to September 1, 1993, and shipped by 
respondents to distributors or retailers prior to four ( 4) months from 
the date of issuance of this order. 
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V. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the corporate respondent such as dissolution, assignment or sale 
resulting in the emergence of a successor corporation, the creation or 
dissolution or subsidiaries, or any other change in the corporation 
which may affect compliance obligations arising out of this order. 

VI. 

It is further ordered, That the individual respondent shall, for a 
period of five (5) years after the date of service of this order upon 
her, promptly notify the Commission, in writing, of her 
discontinuance of her present business or employment and of her 
affiliation with a new business or employment. For each such new 
affiliation, the notice shall include the name and address of the new 
business or employment, a statement of the nature of the new 
business or employment, and a description of respondent's duties and 
responsibilities in connection with the new business or employment. 

VII. 

It is further ordered, That the corporate respondent shall, within 
ten ( 1 0) days from the date of service of this order upon them, 
distribute a copy of this order to each of its officers, agents, 
representatives, independent contractors, and employees involved in 
the preparation and placement of advertisements or promotional 
materials, or is in communication with customers or prospective 
customers, or who have any responsibilities with respect to the 
subject matter of this order; and for a period of five (5) years, from 
the date of issuance of this order, distribute a copy of this order to all 
of respondent's future such officers, agents, representatives, 
independent contractors, and employees. 

VIII. 

It is further ordered, That respondents shall, within sixty (60) 
days from the date of service of this order upon them, and at such 
other times as the Commission may require, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

DETROIT AUTO DEALERS ASSOCIATION, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9189. Complaint,* Dec. 20, 1984--Decision, Jul_v 20, 1994 

This consent order prohibits, among other things, the association of motor vehicle 
dealers and a former officer, James Daniel Hayes, from entering into, 
continuing or carrying out any agreement to establish, fix or maintain any 
hours of operation of any dealer in the Detroit area. In addition, the consent 
order requires the respondent association to amend its bylaws to comply with 
the provisions of the order, and to place, in the city's two daily newspapers for 
four consecutive weeks, at least four advertisements a week stating that certain 
area dealers are required by the Commission order to maintain extended hours 
(at least 62 hours a week) for a one-year period and listing the dealers subject 
to the requirement. 

Appearances 

For the Commission: Ernest A. Nagata and Mary Lou Steptoe. 
For the respondents: Martin E. Crandall, Stringari, Fritz, 

Krager, Ahearn & Crandall, Detroit, MI. Howard E. O'Leary, 
Dykema, Gossett, Spencer, Goodnow & Trigg, Washington, D.C. 
Lawrence F. Raniszeski, Colombo & Colombo, Bloomfield Hill, MI. 
Christopher J. MacAvoy, Collier, Shannon & Scott, Washington, 
D.C. Fred L. Woodworth, Dykema, Gossett, Spencer, Goodnow & 
Trigg, Detroit, MI. Glenn A. Mitchell, Stein, Mitchell & Mezines, 
Washington, D.C. John F. Youngblood, Abbott, Nicholson, Quilter, 
Esshaki & Youngblood, Detroit, MI. 

DECISION AND ORDER 

The Federal Trade Commission having issued its two count 
complaint charging the respondents named in the complaint issued in 
this matter on December 20, 1984, with violation of Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and the 
respondents having been served with a copy of that complaint, 
together with a notice of contemplated relief; and 

* Complaint previously published at I 08 FTC 193 ( 1986). 
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Respondents Detroit Auto Dealers Association, Inc. ("DADA") 
and James Daniel Hayes, their attorney, and counsel for the 
Commission having thereafter executed an agreement containing a 
consent order for Count I of the complaint, an admission by the 
identified respondents of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondents that the law has been violated as alleged in Count I of 
such complaint, and waivers and other provisions as required by the 
Commission's Rules~ and 

The Secretary of the Commission having thereafter withdrawn 
Count I of the of the complaint from adjudication in accordance with 
Section 3.25(c) of its Rules~ and 

The Commission having thereafter considered the matter and 
thereupon accepted the executed consent agreement and placed such 
agreement on the public record for a period of sixty (60) days, now 
in further conformity with the procedure prescribed in Section 3.25(f) 
of its Rules, the Commission hereby makes the following 
jurisdictional findings and enters the following order: 

1. Respondent DADA is an incorporated trade association for 
motor vehicle dealers with its principal place of business located at 
1800 W. Big Beaver Rd., Troy, MI. 

2. Respondent James Daniel Hayes was, at relevant times, an 
officer of DADA, and as such formulated, directed and controlled the 
acts and practices of DADA. James Daniel Hayes' mailing address 
is 2845 Palmerston Rd., Troy, MI. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding as it relates to Count I of the complaint and 
of the identified respondents, and the proceeding is in the public 
interest. 

ORDER 

It is ordered, That for the purposes of this order, the following 
definitions shall apply: 

1. "Person" means any natural person, corporation, partnership, 
association, joint venture, trust, or other organization or entity, but 
not governmental entities. 
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2. "Dealer" means any person who receives on consignment or 
purchases motor vehicles for sale or lease to the public, and any 
director, officer, employee, representative or agent of any such 
person. 

3. "Dealer association" means any trade, civic, service, or social 
association whose membership is composed primarily of dealers. 

4. "Detroit area" means the Detroit, Michigan metropolitan 
area, comprising Macomb County, Wayne County and Oakland 
County in the State of Michigan. 

5. "Hours of operation" means the times during which a dealer 
is open for business to sell or lease motor vehicles. 

6. "Weekday hours" means the hours of 9:00a.m. to 6:00p.m. 
Monday through Friday. 

7. "Non-weekday hours" means hours other than 9:00 a.m. to 
6:00p.m. Monday through Friday. 

8. "Respondent" means any dealership, individual, or association 
respondent. 

I. 

It is further ordered, That DADA and James Daniel Hayes shall 
cease and desist from, directly or indirectly or through any corporate 
or other device, entering into, continuing, or carrying out any 
agreement, contract, combination, or conspiracy, in or affecting 
commerce (as "commerce" is defined in the Federal Trade 
Commission Act), with any other respondent or other dealer or dealer 
association in the Detroit area to establish, fix, maintain, adopt, or 
adhere to any hours of operation. 

II. 

It is further ordered, That DADA and James Daniel Hayes shall 
cease and desist from, directly or indirectly or through any corporate 
or other device, performing any of the following acts or practices or 
encouraging, inducing, or requiring any person to perform any of the 
following acts or practices, or entering into, continuing, or carrying 
out any agreement, contract, combination, or conspiracy with any 
other person in the Detroit area to do or perform any of the following 
acts or practices: 
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A. Exchanging information or communicating with any other 
respondent or other dealer or dealer association in the Detroit area 
concerning hours of operation, except to the extent necessary (i) to 
comply with any order of the Federal Trade Commission, (ii) after 
two (2) years from the date this order becomes final, to incorporate 
individual dealers' hours of operation in lawful joint advertisements, 
and (iii) in connection with special sales events or promotions 
sponsored or coordinated by DADA, including but not limited to the 
North American International Auto Show; or 

B. Requesting, recommending, coercing, influencing, inducing, 
encouraging, or persuading, or attempting to request, recommend, 
coerce, influence, induce, encourage, or persuade, any other 
respondent or other dealer or dealer association in the Detroit area to 
maintain, adopt or adhere to any hours of operation. 

III. 

It is further ordered, That respondent DADA shall: 

A. Beginning thirty (30) days after this order becomes final, and 
for a period of not less than four (4) weeks thereafter, place and cause 
to be disseminated each week at least four ( 4) advertisements, 
including one in the Thursday editions of the Detroit News and the 
Detroit Free Press, one in the Saturday edition of the combined 
Detroit News and Free Press, and one in any other edition of the 
Detroit News, the Detroit Free Press, or the combined Detroit News 
and Free Press. Each advertisement shall ( 1) list all dealership 
respondents which within ten (1 0) days prior to the placement of the 
advertisement are subject to a final Commission order to maintain 
mini1num weekly hours of operation, (2) list all non-respondent 
dealerships in the Detroit area that are owned or operated by an 
individual respondent who within ten (10) days prior to the placement 
of the advertisement is subject to a final commission order to 
maintain minimum weekly hours of operation, and (3) disclose that 
all such orders have a minimum hours requirement of 62 hours per 
week, or 58 hours per week where applicable. For the purpose of 
complying with Part III.A.(2), above, DADA shall use its best efforts 
to identify all non-respondent dealerships in the Detroit area that are 
owned or operated by an individual respondent. The advertisements 
shall be devoted exclusively to the content set forth in paragraph B. 
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hereto. The advertisements shall be clear and prominent containing 
a banner headline in 24 point or larger bold type so that it can be 
readily noticed, with the principal portion of the text in 12 point or 
larger type, and the list of respondent and nonrespondent dealerships 
in 9 point or larger type. The advertisement shall be a minimum of 
one-eighth ( 118) of a page and shall be placed in the same location at 
which advertisements for the sale of new automobiles ordinarily 
appear; and 

B. The advertisements referred to in paragraph A. of this section 
shall state as follows: 

AUTO DEALERS OPEN 
FOR EXTENDED HOURS 

Prior to [date of order] most Detroit area automobile dealers have not 
been open for business on Saturday or on Tuesday, Wednesday, or 
Friday evening. As a result of a consent order of the Federal Trade 
Commission, the following Detroit area automobile dealers must 
offer expanded shopping hours of a minimum of 62 hours per week 
for one year and are free to choose their own hours thereafter. 

[list dealerships]* 

* Dealers noted with an asterisk must offer a minimum of 62 
shopping hours per week during Daylight Savings Time and a 
minimum of 58 hours at other times. 

IV. 

It is further ordered, That DADA shall, for a period of five (5) 
years from the date this order becomes final, cause to be made 
minutes of all business meetings of its membership, its board of 
directors, and its committees. Such minutes shall (i) identify all 
persons attending such meeting, (ii) include a certification, signed by 
the presiding officer and the secretary under penalty of perjury, that 
states whether hours of operation were discussed at the meeting, and 
(iii) summarize what was discussed at the meeting. If hours of 
operation were discussed at any business meeting subject to this 
order, then the minutes of such meeting shall identify the participants 
in the discussion of hours of operation and state in detail the 
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substance of the discussions). DADA shall retain such minutes 
(including, but not limited to, the required certifications) for a period 
of five (5) years from the date the minutes were created. Such 
minutes shall be provided to the Commission upon request. 

V. 

It is further ordered, That DADA shall: 

A. Within sixty (60) days from the date this order becomes final, 
amend its bylaws, rules and regulations to eliminate any provision 
inconsistent with any provision of this order; 

B. Within sixty (60) days from the date this order becomes final, 
amend its bylaws, rules and regulations to incorporate: (1) a 
provision that prohibits its members from discussing at any formal or 
informal membership, board of directors, or committee meeting the 
hours of operation of any dealer, except to the extent necessary to 
comply with any order of the Federal Trade Commission; and (2) a 
provision that requires expulsion from membership of any member 
who violates such prohibition; 

C. Within ten (10) days after the amendment of any bylaws, rules 
or regulations pursuant to this order, furnish a copy of such amended 
bylaws, rules or regulations to all members, and within ten ( 1 0) days 
of any new member joining DADA, furnish to such new member a 
copy of the bylaws, rules and regulations of DADA; and 

D. Within sixty (60) days after receiving information from any 
source concerning a potential violation of any bylaw, rule, or 
regulation required by Part V.B. of this order, investigate the 
potential violation, record the findings of the investigation, and expel 
for a period of one ( 1) year any member who is found to have 
violated any of the bylaws, rules or regulations required by Part V.B. 
of this order. 

VI. 

It is further ordered, That DADA shall, for a period of five (5) 
years from the date this order becomes final, provide to the 
Commission the name and address of any member expelled pursuant 
to the requirements of Part V.D. of this order within ten (1 0) days 
after such expulsion. 
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VII. 

It is further ordered, That within ten (I 0) days after the date this 
order becomes final DADA shall provide a copy of the order to each 
of its officers, directors, members and employees. For a period of 
five (5) years from the date this order becomes final, DADA shall 
provide a copy to each new member and new employee, within ten 
(I 0) days after the date the employee is hired or the new member 
joins DADA. 

VIII. 

It is further ordered, That DADA and James Daniel Hayes shall, 
within ninety (90) days after this order becomes final and annually 
thereafter for a period of five (5) years, file with the Commission a 
verified written report setting forth in detail the manner and form in 
which they have complied with this order. The requirements of Parts 
VIII and IX shall not apply to James Daniel Hayes; provided, 
however, that James Daniel Hayes shall, within ninety (90) days after 
this order becomes final, file with the Commission a verified written 
report stating that he is no longer employed by DADA or any other 
dealer association in the Detroit area and does not own or operate a 
dealership in the Detroit area; provided, further, that if circumstances 
change whereby James Daniel Hayes shall become employed by 
DADA or any other dealer association in the Detroit area, or shall 
own or operate a dealership in the Detroit area, then he shall notify 
the Commission at the earliest practicable date of such a change and 
shall begin complying with the requirements of Parts VIII and IX of 
this order. 

IX. 

It is further ordered, That for a period of five (5) years from the 
date this order becomes final, DADA shall notify the Commission at 
least thirty (30) days prior to any proposed change in corporate status 
(such as dissolution, assignment, or sale) that results in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in DADA which may affect 
compliance obligations arising out of the order. James Daniel Hayes 
shall, for five (5) years from the date the order becomes final, 
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promptly notify the Commission of the discontinuance of his present 
business or employment and of any new affiliation or employment 
with any dealer or dealer association. Such notice shall include his 
new business address and a statement of the nature of the business or 
employment in which heis newly engaged, as well as a description 
of his duties and responsibilities in connection with the new business 
or employment. 
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IN THE MATTER OF 

WYATT MARKETING CORPORATION, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3510. Complaint, July 27, 1994--Decision, July 27, 1994 

This consent order prohibits, among other things, a California-based company from 
distributing an infomercial, from making false claims regarding a book on the 
availability of government grants and loans, and from making or selling any 
commercial that misrepresents it as an independent program, rather than a paid 
advertisement. The respondent is required to have a disclosure statement for 
any commercial 15 minutes or longer, and to have substantiation for future 
claims regarding the availability of grants, loans or other benefits from any 
source, the terms or conditions of getting government loans or grants, and 
methods for starting or operating a business. 

Appearances 

For the Commission: Michael J. Bloom and Donald G. D 'Amato. 
For the respondent: Glenn W. Peterman, McDonough, Holland & 
Allen, Sacramento, CA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Wyatt Marketing Corporation, Inc., a corporation, and James R. 
Wyatt, individually and as an officer and director of said corporation, 
(hereinafter, collectively, "respondents"), have violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Wyatt Marketing Corporation, Inc. 
(formerly doing business as James R. Wyatt & Associates, Inc. and 
Cornerstone Publishing) is a California corporation that has had its 
principal office or place of business at 4231 Pacific Street, Suite 4, 
Rocklin, California. 

PAR. 2. Respondent James R. Wyatt, at all times pertinent 
herein, has been an officer and director of respondent Wyatt 
Marketing Corporation, Inc. Individually or in concert with others, 



WYATT MARKETING CORPORATION, INC. 87 

86 Complaint 

he has formulated, directed, and controlled the acts and practices of 
'the corporate respondent, including the acts and practices alleged in 
this complaint. His principal office or place of business has been the 
same as that of the corporate respondent. 

PAR. 3. Respondents have manufactured, advertised, labeled, 
offered for sale, sold, and distributed various materials that are 
represented to feature information on obtaining government benefits 
to start a new business, to obtain money for college, or to save on 
taxes, including but not necessarily limited to a book entitled 101 
Ways to Get Cash From the Government (hereinafter also referred to 
as the "Government Benefits Book"). 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

COUNT I 

PAR. 5. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to a 30-minute advertisement 
that appears in the form of a talk show entitled "Focus on Success" 
(hereinafter also referred to as the "Government Benefits 
Infomercial"), a complete transcript of which is attached hereto as 
Exhibit A. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 
[James Wyatt] 
[George Reading] 
[James Wyatt] 

(Exhibit A) 

" ... there's a program called, through the United States 
Department of Agriculture, through what they call their 
Farmers Home Administration agency and they've got 
a program to where you can qualify for a house for 0 
down and 1 percent interest, and I as a general 
contractor have built 3,000 of those homes and sold 
them to people back in America. Zero percent down 
and 1 percent interest. So it's not a fluke. As a matter 
of fact, this year, I think the government, in that 
particular agency, the Farmers Home Administration, 
has a $5.7 billion program strictly for housing of 
people. You can buy a single family home as well as 
apartments." 
"So its not a fluke?" 
"No." 
"I heard you right- 0 percent down; I percent interest?" 
"For 32 years, 31 days." 
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PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph five, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 
Farmers Home Administration had $5.7 billion in loan money avail
able for individuals for the purchase of single family homes and 
apartments. 

PAR. 7. In truth and in fact, the Farmers Home Administration 
did not have $5.7 billion in loan money available for individuals for 
the purchase of single family homes and apartments. During the time 
period that respondents disseminated or caused to be disseminated 
the Government Benefits Infomercial, the loan money available for 
individuals from the Farmers Home Administration for the purchase 
of single family homes and apartments totaled approximately $1.3 
billion per federal fiscal year. Therefore, the representation set forth 
in paragraph six was false and misleading. 

COUNT II 

PAR. 8. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 

[James Wyatt] 

(Exhibit A) 

"It gets even better, doesn't it? Here's one that says 
'How You May Be Entitled To A $10,000 Refund."' 
"Yep. Do you know how many people in America that 
overpay might be entitled to that? Might and I put 
might because not everybody is, but one out of every 
three taxpayers in the United States is overpaid in this 
Social Security Administration system. We give you 
the telephone number and address of the agency to call. 
They will send out and tell you, in fact, whether you're 
in fact owed money back. $10,000 bucks. They will 
look it up--they tell you--it's simply done by a 
telephone call and simple signature on a form and 
they'll show you how to do it." 

PAR. 9. Through the use of the statements contained in the 
advertisements referred to in paragraph eight, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 



WYATT MARKETING CORPORATION, INC. 89 

86 Complaint 

Government Benefits Book gives the reader a telephone number to 
call to find out whether she or he has overpaid into the Social 
Security System and to determine whether she or he is entitled to a 
refund from the Social Security Administration. 

PAR. 10. In truth and in fact, the Government Benefits Book 
does not give the reader a telephone number to call to find out 
whether she or he has overpaid into the Social Security System and 
to determine whether she or he is entitled to a refund from the Social 
Security Administration. Therefore, the representation set forth in 
paragraph nine was false and misleading. 

COUNT III 

PAR. 11. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 
[James Wyatt] 
[George Reading] 
[James Wyatt] 

[George Reading] 

[James Wyatt] 
[George Reading] 
[James Wyatt] 

(Exhibit A) 

"All right. 'Collect Social Security Before Age 65."' 
"That's exactly right." 
"Full Benefits?" 
"That's right. Full benefits before age 65.You didn't 
know that, did you?" 
"No I didn't know that. I suspect a lot of people didn't 
know that." 
"No, most people in America don't know that." 
"How do you do that short of being disabled?" 
"You ask. You ask, George. I mean I know it sounds 
too good to be true, but we tell you the agency to call 
up and say this is what I'm going to do and they will 
even tell you back, George. They'll tell you how and 
when you can retire to make the type of income levels 
you want to." 

PAR. 12. Through the use of the statements contained in the 
advertisements referred to in paragraph eleven, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that 
individuals could retire before age 65 and still collect full social 
security retirement benefits. 

PAR. 13. In truth and in fact, individuals could not retire before 
age 65 and still collect full Social Security retirement benefits. Under 
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the Social Security Act, retirement insurance benefits are 
permanently reduced by 5/9 of 1 percent for each month before age 
65 that an individual is entitled to such benefit. Therefore, the 
representation set forth in paragraph twelve was false and misleading. 

COUNT IV 

PAR. 14. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 

[James Wyatt] 

[George Reading] 
[James Wyatt] 

[George Reading] 
[James Wyatt] 

[James Wyatt] 

(Exhibit A) 

"Pretty fascinating. 'How to Get Up To $5 Million To 
Start A Business'." 
"Yes, that's right. It's true. It's for a person who wants 
to start a business or expand an existing business that 
they have." 
"What kind of money do you need to get into that?" 
"It doesn't cost you a dime. You go in and apply 
through what is called a business plan, George. Okay, 
you take a business plan into this government agency 
and they will approve your business plan and give you 
the money or say no you need have to clean it up, 
you're missing it over here and they even give you the 
consulting services for free." 
"How long does it take you?" 
"Okay, it takes 47 days. Interest rate is 3 percent to 7.5 
percent. 
"And anybody here in the TV audience who has a good 
idea for business can go in and get that money." 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that there 
was a federal agency that would loan an individual with a good idea 
for a business up to $5 million to start a business or expand an 
existing small business at terms of 3 percent to 7.5 percent interest. 

PAR. 16. In truth and in fact, there was not a federal agency that 
would loan an individual with a good idea for a business up to $5 
million to start a business or expand an existing small business at 
terms of 3 percent to 7.5 percent interest. The United States Small 
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Business Administration, with few exceptions, only guarantees loans 
to small businesses. Those federal agencies that do loan money for 
business do so for very specific types of enterprises, such loans do 
not approach $5 million, and, in many instances, the interest rates for 
these loans are not 3 percent to 7.5 percent. Therefore, the 
representation set forth in paragraph fifteen was false and misleading. 

COUNTY 

PAR. 17. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 

[James Wyatt] 

"In the second chapter we talk about educational 
services that are available. All the way from preschool, 
all the way to getting your doctorate degree or 
becoming even a medical doctor. You've got 4 
different programs to choose from. One of them is 
called a grant where you can get up to $11,000 a year 
to go to school per year and you never have to pay the 
money back at all. Then there's another one where 
there's a student loan at 3% interest. Then there's 
another one at 7% interest and even if you have 
payments you don't get a grant to go to school--you 
don't have to pay any payments at all until you've 
graduated and you have up to I 0 years to repay the 
loan. So anyone who wants to go to school it's there. 
The problem is nobody came in and applied for the 
money, therefore, the budget was cut and then nobody 
came in and everybody was being told in the 
newspapers there's no college money so nobody even 
came in and applied for more money. So there's about 
1.3 billion dollars of unused money just last year alone 
strictly because of media hype." 
"How can you know where you can qualify for a grant 
or a loan?" 
"You just got to go in and ask George. It's based upon 
need. It's based strictly upon need--how much is it 
going to cost you to go to school, how beneficial will 
your education be to society and it's just going and 
asking the questions. See the problem is George is 
nobody in America knows which agency to go to get it. 
That's what the book talks about. It's not a get rich 
quick book. What it is is a resource book. It tells you 
which agency to go to, then you go in and ask the 
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information. What you get in those agencies it is their 
responsibility to give you the money and that's what 
they do." 

PAR. 18. Through the use of the statements contained in the 
advertisements referred to in paragraph seventeen, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 
Government Benefits Book contains information concerning: 

A. The availability of a federal government grant program for 
college educational purposes under which a student may or could 
obtain up to $11,000 annually. 

B. The availability of a government student loan with a 3 percent 
interest rate. 

PAR. 19. In truth and in fact: 

A. The Government Benefits Book does not contain information 
concerning the availability of a federal government grant program for 
college educational purposes under which a student may or could 
obtain up to $11,000 annually. During the time period of the airing 
of the Government Benefits Infomercial, even those students with 
exceptional financial need could have only obtained just over $6,000 
in government grants for college educational purposes. 

B. The Government Benefits Book does not contain information 
concerning the availability of a government student loan with a 3 
percent interest rate. During the time period of the airing of the 
Government Benefits Infomercial, the lowest interest rate for a 
government student loan was 5 percent. 

Therefore, the representations set forth in paragraph eighteen were 
false and misleading. 

COUNT VI 

PAR. 20. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 
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"I am a part-time student and I work part-time also and 
I heard you mention something about getting a home 
for $1. I'd really be interested in purchasing a home for 
$1, but I can't come up with a down payment right now. 
Who would I get in touch with to find out about HUD -
is that what you call that?" 
"That's one agency. The Housing and Urban Develop
ment -- that's known as HUD. The book gives you 
seven ways to buy a house for nothing down. With 
programs sponsored by the United States government 
0 down- I percent interest. Urban Homesteading-- $1 
to totally buy the house. We got a variety of other 
programs that are in there that require nothing down. 
Now, see I know that people laugh about this, but I've 
built 3,000 houses for people in America where their 
total down payment was $0 down and their interest 
payment was 1 percent. On a $60,000 house -
principal, interest, taxes and insurance your monthly 
payments are 127 bucks. That's cheaper than rent and 
so anybody in America that sits back and says I can't 
afford a house is nonsense. What you can't afford to do 
is not to buy the book. I'm sorry but that's the truth." 

PAR. 21. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 
Government Benefits Book contains information on seven different 
federally sponsored programs that allow individuals to buy a house 
with $0 down and at loan terms of 1 percent annual interest. 

PAR. 22. In truth and in fact, the Government Benefits Book 
does not contain information on seven different federally sponsored 
progran1s that allow individuals to buy a house with $0 down and at 
loan terms of 1 percent annual interest. The Government Benefits 
Book only contains information about a federal program available 
through the United States Department of Agriculture's Farmers Home 
Administration that allows families with moderate incomes to buy 
houses in rural areas of less than 10,000 people with $0 down and at 
loan terms of 1 percent annual interest. Therefore, the representation 
set forth in paragraph twenty-one was false and misleading. 
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COUNT VII 

PAR. 23. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 

[James Wyatt] 

(Exhibit A) 

"George, you won't believe me, your audience won't 
believe me. You can get almost $5 million--almost $5 
million if you use all of the sources in that particular 
book (the Government Benefits Book]. Let's be more 
realistic." 
"Let's be more realistic. What is the average cash return 
or cash take?" 
"The book is designed if people will buy the book and 
then use it, and that's the secret is using it, just like 
Mary did, about $87,500." 

PAR. 24. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-three, including but 
not necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that 
consumers who made use of the Government Benefits Book would 
realize an average of $87,500 in government grants and loans. 

PAR. 25. In truth and in fact, consumers who made use of the 
Government Benefits Book would not realize an average of $87,500 
in government grants and loans. Therefore, the representation set 
forth in paragraph twenty-four was false and misleading. 

COUNT VIII 

PAR. 26. Through the advertising and dissemination of the 
Government Benefits Infomercial, respondents have represented, 
directly or by implication, that the Government Benefits Infomercial 
was an independent television program and was not paid advertising. 

PAR. 27. In truth and in fact, the Government Benefits 
Infomercial was not an independent television program and was paid 
commercial advertising. Therefore, the representation set forth in 
paragraph twenty-six was false and misleading. 

PAR. 28. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
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affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 

EXHIBIT A 

TRANSCRIPT OF THE 
JAMES R. WYATT INFOMERCIAL 

"FOCUS ON SUCCESS II 

George Reading, Host: Do you pay taxes? How many of you don't pay any 
taxes? How would you like to pay taxes to the 
government and get cash back? That's what this 
program is all about- 101 Ways To Get Cash From the 
Government. 

Blind Speaker: 

George Reading: 

James Wyatt: 
George Reading: 

James Wyatt: 

George Reading: 
James Wyatt: 

Welcome to "Focus on Success" 

Welcome to another edition of "Focus on Success." 
The program that takes your financial success seriously. 
Today's program will feature James Wyatt, author, 
publisher, entrepreneur who will show you 101 ways to 
get cash from the government cash for business, 
education, real estate and more. Here's our host George 
Reading. 
"1 01 Ways To Get Cash From the Government." 
I know it sounds too good to be true, doesn't it? Let's 
meet the man who says it is -- James Wyatt author, 
entrepreneur, publisher. Is that-- is that you. 
It's good to see you again, George. 
I can tell, I can feel people out there saying okay, come 
on James Wyatt, you're suggesting there's cash in the 
government just for the asking. 
Sure, I mean, we pay as taxpayers money into the 
system and that money is used back for its citizens, why 
can't we consider ourselves a citizen and go get some of 
it back. 
Okay, why does the government do this? 
Well, basically the government is involved in it for a 
variety of different reasons. I mean, this economy is 
based upon income being produced by businesses. So 
there's business loans available to people to start new 
businesses or expand their current businesses and the 
lo_!lg and the short of it is George, is really the more 
money that can be generated by businesses, the more 
taxes are going to be created so the more jobs that are 
created the larger the government can get. So all I'm 



96 FEDERAL TRADE COMMISSION DECISIONS 

George Reading: 
James Wyatt: 

George Reading: 

James Wyatt: 

George Reading: 

James Wyatt: 
George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 
George Reading: 
James Wyatt: 
George Reading: 

Complaint 118 F.T.C. 

saying is that if you want some of the money you've 
been paying all your life for taxes, go out and get it. 
Well, okay, how do you do that? Is it hard to get? 
No. It's not that difficult. The problem is there's so 
many agencies that have so much money trying to give 
it out to the public, we don't have one central 
government agency we can go to and say I'd like to start 
a business, I'd like to go on welfare, I'd like to get a 
house, I'd like to get some of my veteran's benefits, I'd 
like some employment services like to learn how to, in 
fact, become a doctor. Also, educational type benefits. 
There's no one central agency we can go to. We have 
to go to a variety of different agencies, and that's what 
creates a problem. 
I can hear a lot of people now saying you have now 
Jim, yeah, you have to be a minority, to be a low 
income person in order to qualify. 
George, that's not the case. In fact, those are called 
entitlement programs and they only in fact represent 
about 10% of the money the government gives back to 
people. So, yes, there are those types of programs, but 
that's not the rule of thumb. 
Okay. I understand in your book that you have low 
interest rate housing loans that amount to a 1% interest 
loan. 
Sure. That's how I started as a businessman. 
You've got to be kidding. 
No, I'm not George. The problem is that there's a 
variety of government agencies that provide housing to 
the people of the United States. We typically think of 
the Federal Housing Administration, the FHA, as a 
single source of funds, however, there's a program 
called, through the United States Department of 
Agriculture, through what they call their Farmers Home 
Administration agency and they've got a program to 
where you can qualify for a house for $0 down and 1% 
interest, and I as a general contractor have built 3,000 
of those homes and sold them to people back in 
America. 0 down and 1% interest. So it's not a fluke. 
As a matter of fact, this year I think the government, in 
that particular agency, the Farmers Home Administra
tion, has a $5.7 billion program strictly for housing of 
people. You can buy a single family home as well as 
apartments. 
So it's not a fluke. 
No. 
I heard you right - 0% down; 1% interest. 
For 32 years, 31 days. 
All right, where do you get this information? 
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George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 
George Reading: 
James Wyatt: 

George Reading: 
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You have to go to the government agency and ask for 
it. The problem is .. .is the government itself is not a 
good public relations person. They aren't. They don't 
know how to disseminate information back to people. 
You know, it's so ... (unclear). 
But couldn't anybody simply ask for this information? 
Well, you got to know which agency to go to. We see 
about them in the newspapers, we hear about them, we 
hear even about other people doing it. Let's take an 
example for housing, and there's lots more than housing 
in this book. You've heard about a 0 down -1% interest 
for the first time in your life George. You have been in 
newscasting for how many years? 
More than I care to admit. 
But that's the first time you've heard about it. Now 
what happens, we have the FHA, the Federal Housing 
Administration, we got the Farmers Home Administra
tion (FHA) so people call the FHA and say I want a 0 
down - 1% interest rate and the FHA says someone is 
lying to you and hangs up the phone. You've got to call 
the U. S. Department of Agriculture Farmers Home 
Administration and they'll say yes we've got the 
program and I'll send you out information. 
So you got to know where to go. 
You got to know where to go and what questions to ask. 
Then you get back what? 
You get back information from the government that 
really shows you what to do. 
Well you're talking about what, pounds and pounds of 
information. 
No. No. I think what you're talking about is a variety of 
information that's available for people. I mean people 
don't have to buy my book to, in fact, learn this 
information. What I have done is that I have got some 
books over there which I saw you looking at. Let's look 
at the books the government send us. Okay. 
Pretty hard to avoid them. Look at the size of them. 
George. It's not I, 2 or 3 little pamphlets you get from 
the government. You can see over here I brought the 
pamphlets with me. It's actually 265 books each year 
you have to research and it's not free. That subscription 
to that which you pay to the U. S. Superintendent of 
Printing is $345 per year. Now there is 150,000 pages 
of information you've got to research to get to what we 
got here. Now this is a I 00 page book that condenses 
what's in that information. It takes out all attorney talk 
and lawmaking talk and it puts into normal English 
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where someone can understand, how do you get the 
money. 
Okay, okay. But Jim, we also know that laws and 
programs are changing all the time. 
Absolutely. 
Now how can one book like this keep up with all the 
information you need and keep you current on 
programs? 
That's a good point. Now we get this subscription at 
our office. 
All right. 
One day, every day, somebody researches this for our 
company and tells us what changes have, in fact, taken 
place. So somebody has a question on this, all they 
have to do is just call our hotline and we will research 
and tell them in what way the new law has been 
changed. Now the thing that has become even more 
confusing is let's say there's a new law or change to the 
law and it says okay, we're changing the law that was 
developed in 1937 and it tells us right here in this book 
that we received today. Now what we have to do is 
take this information, go research the statute from 1937 
to figure out what the law really in fact was. So you 
can either use a short circuit system which the book 
talks about or you can spend about 5 hours a day to 
research this so you can get the same information that 
comes in this book. Time is money. 
Yes. Of course. Some of the headings in your book are 
absolutely fascinating. 
Well, those are the headings that are given to us by the 
government. 
Pretty fascinating. "How To Get Up To $5 Million To 
Start A Business." 
Yes, that's right. It's true. It's for a person who wants 
to start a business or expand an existing business that 
they have. 
What kind of money do you need to get into that? 
It doesn't cost you a dime. You go in and apply through 
what is called a business plan, George. Okay, you take 
a business plan in to this government agency and they 
will approve your business plan and give you the 
money and say no you need have to clean it up, you're 
missing it over here and they even give you the 
consulting services for free. 
How long does it take you? 
Okay, it takes 47 days. Interest rate is 3 percent to 7-
1/2 percent. 
Criteria? Complicated? 
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Criteria is not. How many people are going to be 
employed, what is your product going to be, is it safe 
and sane and also will it employ jobs and will they be 
able to create __ (unclear). 
Give me the interest figure again. 
3 to 7% 
On $5 million? 
And anybody here in the T.V. audience who has a good 
idea for business can go in and get that money. 
How to get the SBA to guarantee your rent? 
That's right. The SBA will come in and guarantee your 
landlord your rent that you're supposed to in fact pay. 
Free college money for veterans? 
Yeah. Now isn't that interesting? 
It's very interesting. 
We have been hearing how educational tuition and 
grants for students have been cut back. We hear this 
blitzed on the media and you know why, nobody comes 
in and applies for the money that's there. 
And you personally got money back? 
Yes. I have. I have received over $180 million in my 
life. 
You personally know anybody else who got money 
back? 
Oh sure -- absolutely -- several people. As a matter of 
fact, the government gave away $37.5 billion last year 
and I brought one of those people with me today. 
All right. We'll take a minute and come right back and 
meet that person. 
Stay tuned for book 101 Ways to Get Cash From 
Government] 
[Fact: the U.S. government has 110 billion dollars to 
lend or give away!] [Do you need money to start a 
business? Go to college? Buy a house? Invest in 
property?] [ 1-800-332-6200] 
Fact: the United States government has over 110 billion 
dollars to lend or give away this year, how much of that 
110 billion will you get this year from Uncle Sam. If 
you need money to start a business, go to college, or a 
vocational school to buy a house, buy an investment 
property, or want to save money on your taxes this 
year, this man can help. Jim Wyatt, noted international 
entrepreneur, publisher and best selling author has 
written "101 Ways to Get Cash From the Government." 
This easy to understand book tells you where you can 
get money for a business, for college, for employment, 
real estate and social services. And there is a bonus 
chapter especially designed to show American veterans 
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their new benefits. Don't delay, order today by calling 
this toll free number. And if you order today, you'll 
receive a bonus cassette tape by Jim Wyatt, forty-nine, 
ninety-five plus three dollars shipping and handling is 
all it takes to get information that could return 
thousands of dollars to you. Call now, have your 
charge card number ready. Sorry no C.O.D orders. 
California and New York residents add sales tax, or you 
may send check or money order to this address. 
Okay, Jim, let's meet your guest. 
Good, let me introduce Mary Brown to you. 
Mary, thanks for joining us. Sit down. How did you 
two meet? 
I got to tell you the story. About two years ago I get 
this nice call from this nice young lady saying Jim we 
would like you to come to college and talk about real 
estate financing because I go out and lecture at schools. 
It happened to be that Mary Brown was at the end of 
that telephone line. When she graduated I asked her to 
go to work for me. That's how we met. 
How much cash, Mary, did you get back? 
I got a total of $28,000 as a grant from the City of 
Crescent to help build an apartment complex there. So 
it's a 20-unit complex and I went in and asked for it -
and it was just sitting there. No one had even asked for 
it and they were going to have to send the money back 
to the state because nobody was using it and no one 
knew it was available. 
Isn't that incredible? 
Yeah. 
And after working with Jim I found out ... he just 
exposed me to the idea that it was available, to go and 
look it up. 
Incredible, but complicated? 
No, not really. 
How long did it take you? 
Well, we got a commitment on it within 2 or 3 days. 
Well, in fact, the first time we went in and talked to the 
city manager he gave us a commitment at that time. He 
was anxious to give the money out. If he didn't give the 
money out, he would have lost it, and he would not 
have been able to help build up the city and get some 
future income. 
2 or 3 days to get the commitment. How many days to 
get the money -- weeks, months, years? 
Oh, probably. No it only too, urn ... So we came up 
with the idea in April and then we were actually funded 
about 2 months later and of course, that was after we 
got our plans all drawn and so it was--
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They weren't ready for the money. They could have 
gotten it sooner for they were ready for the money 
earlier. 
Yeah. 
How long has it been since you made $28,000 in 2 
days. How many people in America would like to 
make that? 
Never, never. All right. If you could tap all 101 ways 
to get cash from the government, Jim, how much cash 
could you get? 
George, you won't believe me, your audience won't 
believe me. You can get almost $5 million -- almost $5 
million. If you use all of the sources in that particular 
book. Let's be more realistic. 
What is the average cash return or cash take? 
The book is designed if people will buy the book and 
then use it, and that's the secret is using it, just like 
Mary did, about $87,500. 
$87,500. 
That's a pretty good return on buying a book. 
Not a bad return for a book that costs less than $50. 
The book--
Okay. 
Some of the chapters are intriguing-
Okay, its broken down alphabetically. 
Too good to be true. How to get up to $400 per week 
for not working. Come on. They're going to make you 
laugh. Right? 
I know, but those are taken from the heading of the 
government literature. I mean, I didn't create them. 
Some of them I created. 
Give me an example. How do you get $400 per week 
for not doing anything? 
There's several ways. There's several different ways. 
What about disability insurance, what about unemploy
ment insurance? 
Well, I can't qualify for either one. 
Why not? 
Because I'm not disabled and I'm not unemployed. 
What happens if you are fired tomorrow? 
Okay- you take it from there. 
So you've got seven varieties, I mean, to get $400 on a 
weekly basis by not working. But you know what 
happens? 
I never wanted to get fired before, but you are making 
it very enticing. 
No, I know and a lot of people can't live on $400, but 
it's there available for you and I think most people 
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know about those type of things. What's exciting about 
that particular chapter is let's say that you want to go 
overseas to work. The government has a source in the 
Bureau to where, in fact, they will hire you, ship you 
across to any country you want and pay you a salary to 
work there. If you want to change career and I know 
you don't want to do this, but if you want to change 
from newscasting and being an anchor person -
recognize let's now say you want to become a ditch 
digger, there's a transformation that takes place. Go in 
for some free counseling -- doesn't cost you one dime 
and they will do a career change for you free of charge, 
George. It's there, just nobody knows where to go to 
get it. 
Quote "How To Buy A House For $1." 
$1. 
$1. 
Okay. I will tell you the program. It is a program run 
by HUD, Housing and Urban Development and called 
Urban Home Study and the program's been around 
since 1846. It's not a new program. $1. The maximum 
you would pay for a house under that program is $2,500 
George and when I say $1 or 25 -- that's not the down 
payment, you have bought it for that amount of money 
and there's 126 cities within the United States that run 
the program. 
It gets even better, doesn't it? Here's one that says 
"How You May Be Entitled To A $10,000 Refund." 
Yep. Do you know how many people in America 
overpay might be entitled to that? Might and I put 
might because not everybody is, but one out of every 
three taxpayers in the United States is overpaid in this 
Social Security Administration system. We give you 
the telephone number and address of the agency to call. 
They will send out and tell you, in fact, whether you're 
in fact owed money back. $10,000 bucks. They will 
look it up -- they tell you -- it's simply done by a tele
phone call and simple signature on a form and they'll 
show you how to do it. 
All right. "Collect Social Security Before Age 65." 
That's exactly right. 
Full benefits. 
That's right. Full benefits before age 65. You didn't 
know that, did you? 
No I didn't know that. I suspect a lot of people didn't 
know that. 
No, most people in America don't know that. 
How do you do that short of being disabled? 
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You ask. You ask, George. I mean I know it sounds 
too good to be true, but we tell you the agency to call 
up and say this is what I'm going to do and they will 
even tell you back, George. They'll tell you how and 
when you can retire to make the type of income levels 
you want to. 
Now I have been told that, for instance, that the 
charitable work and I'm sure others have too, that 
charitable work can't be used as a tax deduction. And, 
I notice here you have a chapter that says "Charitable 
Work As A Tax Deduction." 
That's in the chapter "How To Save Money With The 
IRS." 
Have I been misinformed? 
You have been totally misinformed. 
How do I do that? 
Do you ever do any broadcasting at all for charitable 
organizations? 
Absolutely. 
Okay. Why don't you send them a bill and then when 
you, when they've in fact, received the bill they pay 
you, and you give it back to them as a donation. Have 
you ever done that? George you have good CPA's, you 
have good attorneys around you. They did not tell you 
that information, did they? 
Well, not good enough. 
What you do when you get that charitable organization, 
you write it off on your income tax and, therefore, the 
government helps you pay less money. 
Well, that makes sense. 
Sure it does. Sure it does. 
Leases. "Leases That Save You Money." 
Yeah. With the 1986 Tax Reform Act there are some 
basic laws that have hit hard home and every American 
in the United States is paying taxes and we have a 
system in there that the IRS has, in fact, approved to 
where if you lease certain items you can totally write it 
off and have the government, in fact, pay it for you. 
This one intrigues me. "Free Medical Benefits For 
Life." Now that's a big question. 
Yeah. 
[To] Anybody who is growing older? 
No. What that is is kind of a bonus chapter, if you will. 
You'll notice that there's more than 101 ways to make 
money. What it is is that there's a bonus chapter that 
talks specifically about the veterans in the United States 
that have been in the service for greater than 191 days. 
181 days, excuse me. They are entitled to free medical 



104 FEDERAL TRADE COMMISSION DECISIONS 

George Reading: 
James Wyatt: 
George Reading: 

Visual text 

Blind Speaker: 

George Reading: 
Question: 

Complaint 118 F.T.C. 

benefits for the rest of their lives, but nobody tells them 
about it. 
Jim, hang tight. 
Thank you. I get excited about it. I'm sorry. 
In one minute we'll be back with questions from the 
audience. 

[Another commercial for Book 101 Ways .... ] 

[Want to start a business? Get a higher paying job? 
Retire?] [Get a part of the government giveaway.] [Start 
a business Expand Current Business Money for college 
Get a better Job] [Get $10,000 back save taxes] 
Do you want to start a business? Get a higher paying 
job, buy a house or investment property or retire this 
year. Well if you do, you need Jim Wyatt's best selling 
book" 101 Ways to Get Cash From the Government." 
Jim Wyatt, international businessman, publisher and 
best selling author has just written this exciting new 
book that will show you how you can get a part of the 
110 billion dollar government giveaway this year. He 
shows you step by step how to get money from the 
government to start a business where to get money to 
expend your current business, where to get money to go 
to college or to go to a vocational school, how the 
government will help you to get a better job. How you 
can get up to 10,000 dollars back from social security 
and how to save taxes this year. He also has included 
a special bonus chapter just for veterans describing 
their benefits from the newly formed U.S. Department 
of Veterans Affairs. If you are tired of paying taxes to 
the government and would like to learn how to get 
those tax dollars back, place your order today by calling 
this toll free number. Forty-nine, ninety-five plus three 
dollars shipping and handling will get you information 
that could change your life. Order now and you'll 
receive a free copy of Jim Wyatt's cassette tape on 
getting cash from the government. You may send a 
check or money order to this address. California and 
New York residents please add sales tax. 

Questions From The Audience 

Okay, I can tell from the faces there are questions. 
I am a part-time student and I work part time also and 
I heard you mention something about getting a home 
for $1. I'd be really interested in purchasing a home for 
$1, but I can't come up with a down payment right now. 
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Who would I get in touch with to find out about HUD-
is that what you call that? 
That's one agency. The Housing and Urban 
Development-- that's known as HUD. The book gives 
you 7 ways to buy a house for nothing down. With 
programs sponsored by the United States Government 
0 down - 1% interest. Urban Homesteading -- $1 to 
totally buy the house. We got a variety of other 
programs that are in there that require nothing down. 
Now, see I know that people laugh about this, but I've 
built 3,000 houses for people in America where their 
total down payment was $0 down and their interest 
payment was 1%. On a $60,000 house -- principal 
interest, taxes and insurance your monthly payments 
are 127 bucks. That's cheaper than rent and so anybody 
in America that sits back and says I can't afford a house 
is nonsense. What you can't afford to do is not to buy 
the book. I'm sorry but that's the truth. 
Anybody who wants to start a business, expand a 
business? 
Yes, I live in the Sacramento area and I'd like to move 
my business up into the Lake Tahoe region and I don't 
have any connections of banks or credit there. Is there 
something that can help me in the book. 
Yeah. Okay. In the first chapter what we've done is we 
listed employment services. Priorities like businesses, 
education so it's alphabetically done. The first chapter 
has 21 different ways to get money to start a business. 
Whether you're going to be in the metropolitan area or 
a very very rural area. One of the most exciting things 
that's happened in my opinion, last year, with the 
government is in rural areas. They are now encourag
ing people to move to rural areas to produce jobs. So 
they got a $500,000 grant program available that only 
became available two months ago and you get up to 
$500,000 and you never have to pay the money back. If 
that's not encouragement to start a business, I don't 
know what is. 500,000 and you never have to make 
one payment for the money. So yes, plenty programs. 
I am currently a senior in high school right now and 
college finances are going to be a big problem in the 
coming year--and you mentioned something about 
educational loans from the government? 
In the second chapter we talk about educational 
services that are available. All the way from preschool, 
all the way to getting your doctorate degree or 
becoming even a medical doctor. You've got 4 
different programs to choose from. One of them is 
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called a grant where you can get up to $11,000 a year 
to go to school per year and you never have to pay the 
money back at all. Then there's another one where 
there's a student loan at 3% interest. Then there's 
another one at 7% interest and even if you have 
payments you don't get a grant to go to school -- you 
don't have to pay any payments at all until you've 
graduated and you have up to 10 years to repay the 
loan. So anyone who wants to go to school it's there. 
The problem is nobody came in and applied for the 
money, therefore, the budget was cut and then nobody 
came in and everybody was being told in the 
newspapers there's no college money so nobody even 
came in and applied for more money. So there's about 
1.3 billion dollars of unused money just last year alone 
strictly because of media hype. 
How can you know where you can qualify for a grant 
or a loan? 
You just got to go in and ask, George, it's based upon 
need. It's based strictly upon need - how much is it 
going to cost you to go to school, how beneficial will 
your education be to society and it's just going and 
asking the questions. See the problem is, George, is 
nobody in America knows which agency to go to get it. 
That's what the book talks about. It's not a get rich 
quick book. What it is is a resource book. It tells you 
which agency to go to, then you go in and ask the 
information. What you get in those agencies it is their 
responsibility to give you the money and that's what 
they do. 
It's not a "How To Book." It's an "Idea Book." 
It's nothing more than a resource book that shows you 
101 ways to get cash back from the government. 
Okay, I saw a hand over here. Yes. 
The government money that's not applied for -- is that 
accounted for in government spending? Is it in the 
budget? 
That's a good question. Because sometimes nobody 
knows what happens to it. Okay? In all honesty we 
have to tell you that. We all heard it in government. If 
you don't use it, you lose it. So if a government 
agency, I know one state agency here in California that 
got $159 million from the federal government to 
produce housing in California. They spent $2 million 
of it and gave back $157 million because nobody came 
in and applied for it. $157 million of non interest 
money. You never have to pay back-- they just gave 
it to you. 
Okay. Let's go up ... 
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That's a tragedy. 
Let's go to the top row -- (unclear), here, I saw a 
question up here. 
I'm interested in expanding my business. Is there like 
a limit at all to any kind of loan I can get from the 
.government in the money that I need to expand? 
Yeah. There is basically some maximum levels and 
there's some minimal levels. Generally and typically to 
expand a business the maximum loan you can receive 
is $6 million. The minimum, however, is $25,000 so 
never ask for $25,000 or less because you'll get denied. 
That within itself is worth watching this program. 
Is there an agency you can contact to help you with 
hearing aid problems? 
There's several. There's two agencies off the top. First 
of all are you a veteran? 
Yes. Yes. 
Okay, then all you have to do is call the VA because 
you've got free medical benefits for the rest of your life 
and they'll buy it for you. If that's not good enough, are 
you 62 years of age or older? 
Yes. Yes. 
Then go to the Social Security Administration because 
they buy it for you as well. So that's two sources for a 
hearing aid. 
You don't have to pay it back. 
We don't actually talk about hearing aids. (in the book?) 
That's a gift, you don't have to pay it back? 
That's a gift. 
More questions? 
If you want to start a business, don't you have to prove 
to the government that your business plan will provide 
a profit and hire people? 
That's a great, great question and I'm glad somebody 
asked it. You know this money its not hard to get, but 
you need to show that there's a need. I mean that's only 
right. We're not just going to give this money away 
freely and you as taxpayers, I'm sure you don't want 
that to occur. So what you need to do your application 
is basically a business plan. Now most people in 
America do not know how to write a business plan. I 
consult for major corporations in the United States and 
they don't have a business plan so you know what they 
do, these government agencies, the four government 
agencies I talked about in the book, they all have people 
that will show you how to write it for free and you 
never even have to do it. They will, in fact, show you 
how to write the business plan and that's the 
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application, but I'm not talking about how to write a 
business plan, you know, to get government contracts, 
I'm talking about writing a business plan to get the 
working capital necessary to start a business. 
Jim Wyatt, thanks a lot for being our guest tonight. 
Well, thank you for having me back. I appreciate it. 
And thank you, you've been a great audience and thank 
you, you've been listening to another edition of focus 
on success. 

[Commercial for "10 1 Ways to Get Cash From the Government"] 
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[Fact: Average 1977 income tax paid $1647.91] 
[Fact: Average 1987 income tax paid $3628.33] 
[Fact: 220% increase] [Fact?] [Get tax dollars back] 
[James R. Wyatt] [Want to start a business? Receive a 
scholarship? Get a high paying job? Retire?] 
Fact: the IRS report that the average amount of income 
taxes paid by each working adult paid in 1977 was 
$1,647 and ninety-one cents. 
Fact: the IRS reports that the average amount of income 
taxes paid by each working adult in 1987 was $3,629 
and thirty-three cents, an increase of two hundred 
twenty per cent in ten years. Have your wages gone up 
two hundred twenty per cent in the last ten years to 
keep pace with these income tax increases. If you are 
paying taxes to the government and would like to know 
how to get some of that money back through the 
government's giant giveaway and loan programs or just 
feel you're not getting your money's worth. You need 
this man's book today. If you want to learn how to get 
money to start a business, expand your current 
business, get a government scholarship to go to college, 
get a high paying job directly from the government or 
if you're planning to retire this year or if you just want 
to save taxes next year. You need this book now. How 
much can you expect to get back? You can get up to 
$87,500 in just ninety days by using this simple and 
easy to understand book. It comes with a ten day 
money back guarantee. Order your copy now by 
calling this toll free number. Please have your charge 
card number ready. California and New York residents 
must add state sales tax. Sorry no C.O.D. orders. Or 
you may send a check or money order to P.O. Box 2937 
South Hampton, New York 11969. order now and 
you'll receive a free copy of Jim Wyatt's cassette tape 
about getting money from the government. 
[The 180 million dollars Mr. Wyatt mentions in this 
program refers to the construction and development 
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funds he and his corporation have received since 1968. 
This figure does not include his volunteer services to 
state, counties and cities which have received additional 
government funding.] 
[James Wyatt, producer; Tom Thompson, director; 
George Reading, host; Scott Eckern, community 
director; Bob O'Conner, commercial announcer, Ross 
du Clair, technical director; Dan Alexander, editor; 
David Evans, graphic designer; Bill Gary, floor 
designer; Dan O'Reily, Camera; Brent Hamilton, 
Camera; David Bunge, lighting director; Scott Neil, 
lighting; Matt Flynn, audio; Tyler Thompson, original 
music; Phillip Gross, gaffer; Guy Ortoleva, Project 
Coordinator] 
[Special Thanks to: Sacramento House of Furs, New 
Y ark Diamonds, Comm Arts/ Talent, Street of Dreams, 
Presidential Limousine.] 
[Produced at the Alexander Media Services Broadcast 
Center. A WMC Production.] 

[THE DIALOGUE BELOW OCCURS AS THE VISUAL TEXT ABOVE IS 
BEING SHOWN TO THE VIEWERS] 

George Reading: 
James Wyatt: 
George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 
George Reading: 
James Wyatt: 

Collect Social Security before age sixty-five? 
That's exactly right. 
Full benefits? 
Full benefits before sixty-five. You didn't know that 
did you? 
No. I didn't know that. 
Let's say that you want to go over seas to work. The 
government has a source and a bureau to where they 
will, in fact, hire you, ship you across to any country 
you want and pay you a salary to work there. If you 
want to change a career and I know you don't want to 
do this, but if you wanted to change from newscasting 
and being an anchorperson recognize let's say you want 
to become a ditch digger. There's a transformation that 
takes place, go in for some free counseling and it 
doesn't cost you one dime and they will do a career 
change for free of charge George. Its there, its just 
nobody knows where to get it. 
Well. how to buy a house for a dollar? 
A dollar. 
A dollar. 
Okay, I'll tell you the program, its a program run by 
HUD, Housing and Urban Development. Its called 
urban homesteading and the program has been around 
since 1846. Its not a new program. One dollar, the 
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maximum you pay for a house under that program is 
twenty-five hundred dollars George, and when I say a 
dollar or twenty-five that's not the down payment, you 
have bought it for that amount of money and there are 
one hundred twenty-six cities within the United States 
that run the program. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the Wyatt Marketing Corporation, 
Inc., a corporation ("respondent"), and the respondent having been 
furnished thereafter with a copy of a draft of complaint which the 
New York Regional Office proposed to present to the Commission 
for its consideration and which, if issued by the Commission, would 
charge respondent with violation of the Federal Trade Commission 
Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Wyatt Marketing Corporation, Inc. (formerly 
doing business as James R. Wyatt & Associates and Cornerstone 
Publishing) is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of California, with its 
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principal place of business located at 4231 Pacific Street, Suite 4, in 
the City of Rocklin, State of California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

DEFINITION 

For purposes of this order, "grant" shall mean any money or item 
of value that is given or awarded without a concomitant obligation to 
repay or to provide goods or services. 

I. 

It is ordered, That respondent Wyatt Marketing corporation, Inc., 
a corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any partnership, 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or service in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from selling, 
broadcasting, or otherwise disseminating, or assisting others to sell, 
broadcast or otherwise disseminate, in part or in whole the program
length television advertisement entitled "Focus On Success" for the 
book entitled 101 Ways to Get Cash From the Government. 

II. 

It is further ordered, That respondent Wyatt Marketing 
Corporation, Inc., a corporation, its successors and assigns, and its 
officers, agents, representatives, and employees, directly or through 
any partnership, corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or service, in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by in1plication, that: 
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A. The Farmers Home Administration has or had $5.7 billion in 
loan money available for individuals for the purchase of single family 
homes and apartments; 

B. The book entitled 101 Ways To Get Cash From the Govern
ment gives the reader a telephone number to call to find out whether 
she or he has overpaid into the Social Security System and to 
determine whether she or he is entitled to a refund from the Social 
Security Administration; 

C. Individuals can or could retire before age 65 and still collect 
full Social Security retirement benefits; 

D. There is a federal agency that will or would loan an individual 
with a good idea for a business up to $5 million to start a business or 
expand an existing small business at terms of 3 percent to 7.5 percent 
interest; 

E. There is or was a federal government grant program available 
for college educational purposes under which a student may or could 
obtain up to $11,000 annually; 

F. There is or was a government student loan available at 3 
percent interest; 

G. The book entitled 101 Ways To Get Cash From the Govern
ment contains information on seven different federally sponsored 
programs that allow individuals to buy a house with $0 down and at 
loan terms of 1 percent annual interest; and 

H. Consumers who make use of the book entitled 101 Ways To 
Get Cash From the Government realize or can realize an average of 
$87,500 in government grants and loans. 

III. 

It is further ordered, That respondent Wyatt Marketing 
Corporation, Inc., a corporation, its successors and assigns, and its 
officers, agents, representatives, and employees, directly or through 
any partnership, corporation, subsidiary, division, or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any product or service, in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
direct or implied representation concerning: 
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A. The availability of grants, loans or other benefits from any 
source for any purpose; 

B. Whether any book or other writing contains information about 
a particular subject or topic; 

C. The terms or conditions upon which any person, firm, agency, 
or institution will award a grant, loan or other benefit to any other 
person, firm, or organization; 

D. The terms or conditions of any government or private 
business opportunity, business assistance program, grant program, 
educational program, loan program, housing procurement or other 
procurement program; or 

E. Any method or technique for starting, operating, or financing 
any profession or business; 

unless, at the time of making such representation, respondent 
possesses and relies upon competent and reliable evidence that 
substantiates the representation; provided, however, that whenever 
respondent represents that any book or other writing contains 
information about a particular subject or topic, subpart B. shall not be 
construed to require respondent to possess and rely upon evidence 
that such information in said book or other writing is true, but only 
that it is present in said book or other writing. 

IV. 

It is further ordered, That respondent Wyatt Marketing 
Corporation, Inc., a corporation, its successors and assigns, and its 
officers, representatives, agents, and employees, directly or through 
any partnership, corporation, subsidiary, division, or other device, in 
connection with the advertising, promotion, offering for sale, sale or 
distribution of any product or service, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from creating, producing, selling or 
disseminating: 

A. Any advertisement that misrepresents, directly or by implica
tion, that it is not a paid advertisement; and 

B. Any commercial or other video advertisement fifteen (15) 
minutes in length or longer or intended to fill a broadcasting or cable 
casting time slot of fifteen ( 15) minutes in length or longer that does 
not display visually, in a clear and prominent manner and for a length 
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of time sufficient for an ordinary consumer to read, within the first 
thirty (30) seconds of the commercial and immediately before each 
presentation of ordering instructions for the product or service, the 
following disclosure: 

"THE PROGRAM YOU ARE WATCHING IS A PAID 
ADVERTISEMENT FOR [THE PRODUCT OR SERVICE]." 

Provided that, for the purposes of this provision, the oral or visual 
presentation of the telephone number or address for viewers to 
contact to place an order for the product or service shall be deemed 
a presentation of ordering instructions so as to require the display of 
the disclosure provided herein. 

V. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respondent 
or its successors and assigns shall maintain and upon request make 
available to the Federal Trade Commission for inspection and 
copying, within five (5) business days of such request: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

VI. 

It is further ordered, That respondent shall: 

A. Within thirty (30) days after service of this order, provide a 
copy of this order to each of respondent's current principals, officers, 
directors, and managers, and to all persons, agents and representa
tives having sales, advertising, or policy responsibility with respect 
to the subject matter of this order; and 

B. For a period of ten (10) years from the date of entry of this 
order, provide a copy of this order to each of respondent's principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
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respect to the subject matter of this order who are associated with the 
respondent or any subsidiary, successor, or assign, within three (3) 
days after the person assumes his or her position. 

VII. 

It is further ordered, That respondent Wyatt Marketing 
Corporation, Inc. shall notify the Federal Trade Commission at least 
thirty (30) days prior to any proposed change in its corporate 
structure, including but not limited to dissolution, assignment, or sale 
resulting in the emergence of a successor corporation(s), the creation 
or dissolution of subsidiaries or affiliates, the planned filing of a 
bankruptcy petition, or any other corporate change that may affect 
compliance obligations arising out of this order. 

VIII. 

It is further ordered, That if the respondent is no longer the 
subject of the Eastern District of California's Wyatt Marketing 
Corporation, Inc. Chapter 7 bankruptcy proceeding (No. 90-26755-
C-7), it shall within sixty (60) days after it has ceased to be the 
subject of such proceeding, file with the Federal Trade Commission 
a report, in writing, setting forth in detail the manner and form in 
which it has complied with this order. 

CONCURRING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Although I have voted to approve final issuance of the complaint 
and consent order in this matter, I have reservations about the proviso 
to one of the substantiation requirements set forth in Part III of the 
Order. That proviso is designed to accommodate the Commission's 
Mirror Image Doctrine, which provides as follows: 

The Commission, as a matter of policy, ordinarily will not proceed against 
advertising claims which promote the sale of books or other publications: Provided, 
The advertising only purports to express the opinion of the author or to quote the 
contents of the publication; The advertising discloses the source of statements 
quoted or derived from the contents of the publication; and the advertising discloses 
the author to be the source of opinions expressed about the publication. Whether 
the advice being offered by the publication will achieve, in fact, the results claimed 
for it in the advertising will not be controlling if appropriate disclosures have been 
made. This policy does not apply, however, if the publication, or its advertising, 
is used to promote the sale of some other product as part of a commercial scheme. 
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Advertising in Books, Enforcement Policy, 36 Fed. Reg. 13,414 
(1971). The order proviso in Part III states as follows: 

[W]henever respondent represents that any book or other writing contains 
information about a particular subject or topic, [the referenced substantiation 
provision] shall not be construed to require respondent to possess and rely upon 
evidence that such information in said book or other writing is true, but only that 
it is present in said book or other writing. 

While the Mirror Image Doctrine is designed to accommodate the 
Commission's enforcement authority with the protections of the First 
Amendment, it is at heart a statement of the Commission's 
enforcement policy, i.e., how the Commission intends to exercise its 
prosecutorial discretion in cases involving advertising of books and 
publications. Not all Commission cases involving advertising for 
books and publications have included a Mirror Image Doctrine 
proviso. 1 Including such a proviso in an order may raise enforcement 
difficulties. An inventive respondent could specifically design a 
deceptive scheme to bring its actions within the protection of a 
Mirror Image Doctrine order proviso. In addition, a court enforcing 
the order might construe the proviso more favorably for the defendant 
than the Commission considers proper. 

Further, I am concerned about the particular language of the 
proviso in the order in this case. It does not require the respondents 
to make the disclosures required under the Mirror Image Doctrine, 
and it does not include the exemption from protection for 
publications used to promote the sale of other products. The ability 
of a respondent to circumvent the proviso would be limited if the 
proviso more closely tracked the Commission's Mirror Image 
Doctrine. Accordingly, in order to limit the possibility that our 
orders will protect deceptive speech that is not First Amendment
protected, I would prefer that, if safe harbors designed to 
accommodate the Mirror Image Doctrine are used in the future, they 
incorporate all of the Doctrine's clauses? 

1 
E.g .. Del Datto Enterprises. FfC Dkt. No. 9257 (April21, 1994) (consent order). 

') 

- E.g., FTC 1'. National Credit Savers, Inc., No. 91-A-1218-S (M.D. Ala. Dec. 21, 1992) (final 
judgment and consent order). 
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IN THE MATTER OF 

JAMES R. WYATT 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3511. Complaint, July 27, 1994--Decision, July 27, 1994 

This consent order prohibits, among other things, the owner of the Wyatt Marketing 
Corporation from distributing an infomercial, from making false claims 
regarding a book on the availability of government grants and loans, and from 
making or selling any commercial that misrepresents it as an independent 
program, rather than a paid advertisement. The respondent is required to have 
a disclosure statement for any commercial 15 minutes or longer, and to have 
substantiation for future claims regarding the availability of grants, loans or 
other benefits from any source, the terms or conditions of getting government 
loans or grants, and methods for starting or operating a business. 

Appearances 

For the Commission: Michael J. Bloom and Donald G. D'Amato. 
For the respondent: Glenn W. Peterman, McDonough, Holland & 

Allen, Sacramento, CA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Wyatt Marketing Corporation, Inc., a corporation, and James R. 
Wyatt, individually and as an officer and director of said corporation, 
(hereinafter, collectively, "respondents"), have violated the provi
sions of the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, alleges: 

PARAGRAPH 1. Respondent Wyatt Marketing Corporation, Inc. 
(formerly doing business as James R. Wyatt & Associates, Inc. and 
Cornerstone Publishing) is a California corporation that has had its 
principal office or place of business at 4231 Pacific Street, Suite 4, 
Rocklin, California. 

PAR. 2. Respondent James R. Wyatt, at all times pertinent 
herein, has been an officer and director of respondent Wyatt 
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Marketing Corporation, Inc. Individually or in concert with others, 
he has formulated, directed, and controlled the acts and practices of 
the corporate respondent, including the acts and practices alleged in 
this complaint. His principal office or place of business has been the 
same as that of the corporate respondent. 

PAR. 3. Respondents have manufactured, advertised, labeled, 
offered for sale, sold, and distributed various materials that are 
represented to feature information on obtaining government benefits 
to start a new business, to obtain money for college, or to save on 
taxes including but not necessarily limited to a book, entitled 101 
Ways to Get Cash From the Government (hereinafter also referred to 
as the "Government Benefits Book." 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

COUNT I 

PAR. 5. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to a 30-minute advertisement 
that appears in the form of a talk show entitled "Focus on Success" 
(hereinafter also referred to as the "Government Benefits 
Infomercial"), a complete transcript of which is attached hereto as 
Exhibit A. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 
(James Wyatt] 
[George Reading] 
[James Wyatt] 

(Exhibit A) 

". . . there's a program called, through the United 
States Department of Agriculture, through what they 
call their Farmers Home Administration agency and 
they've got a program to where you can qualify for a 
house for 0 down and 1 percent interest, and I as a 
general contractor have built 3,000 of those homes and 
sold them to people back in America. Zero percent 
down and 1 percent interest. So it's not a fluke. As a 
matter of fact, this year, I think the government, in that 
particular agency, the Farmers Home Administration, 
has a $5.7 billion program strictly for housing of 
people. You can buy a single family home as well as 
apartments." 
"So its not a fluke?" 
"No." 
"I heard you right - 0 percent down; 1 percent interest?" 
"For 32 years, 31 days." 
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PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph five, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 
Farmers Home Administration had $5.7 billion in loan money 
available for individuals for the purchase of single family homes and 
apartments. 

PAR. 7. In truth and in fact, the Farmers Home Administration 
did not have $5.7 billion in loan money available for individuals for 
the purchase of single family homes and apartments. During the time 
period that respondents disseminated or caused to be disseminated 
the Government Benefits Infomercial, the loan money available for 
individuals from the Farmers Home Administration for the purchase 
of single family homes and apartments totaled approximately $1.3 
billion per federal fiscal year. Therefore, the representation set forth 
in paragraph six was false and misleading. 

COUNT II 

PAR. 8. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 

[James Wyatt] 

(Exhibit A) 

"It gets even better, doesn't it? Here's one that says 
'How You May Be Entitled To A $10,000 Refund.'" 
"Yep. Do you know how many people in America that 
overpay might be entitled to that? Might and I put 
might because not everybody is, but one out of every 
three taxpayers in the United States is overpaid in this 
Social Security Administration system. We give you 
the telephone number and address of the agency to call. 
They will send out and tell you, in fact, whether you're 
in fact owed money back. $10,000 bucks. They will 
look it up--they tell you--it's simply done by a 
telephone call and simple signature on a form and 
they'll show you how to do it.'' 

PAR. 9. Through the use of the statements contained in the 
advertisements referred to in paragraph eight, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
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respondents have represented, directly or by implication, that the 
Government Benefits Book gives the reader a telephone number to 
call to find out whether she or he has overpaid into the Social 
Security System and to determine whether she or he is entitled to a 
refund from the Social Security Administration. 

PAR. 10. In truth and in fact, the Government Benefits Book 
does not give the reader a telephone number to call to find out 
whether she or he has overpaid into the Social Security System and 
to determine whether she or he is entitled to a refund from the Social 
Security Administration. Therefore, the representation set forth in 
paragraph nine was false and misleading. 

COUNT III 

PAR. 11. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 
[James Wyatt] 
[George Reading] 
[James Wyatt] 

[George Reading] 

[James Wyatt] 
[George Reading] 
[James Wyatt] 

(Exhibit A) 

"All right. 'Collect Social Security Before Age 65.'" 
"That's exactly right." 
"Full benefits? 
"That's right. Full benefits before age 65. You didn't 
know that, did you? 
"No I didn't know that. I suspect a lot of people didn't 
know that." 
"No, most people in America don't know that." 
"How do you do that short of being disabled?" 
"You ask. You ask, George. I mean I know it sounds 
too good to be true, but we tell you the agency to call 
up and say this is what I'm going to do and they will 
even tell you back, George. They'll tell you how and 
when you can retire to make the type of income levels 
you want to." 

PAR. 12. Through the use of the statements contained in the 
advertisements referred to in paragraph eleven, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that 
individuals could retire before age 65 and still collect full social 
security retirement benefits. 
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PAR. 13. In truth and in fact, individuals could not retire before 
age 65 and still collect full Social Security retirement benefits. Under 
the Social Security Act, retirement insurance benefits are perma
nently reduced by 5/9 of 1 percent for each month before age 65 that 
an individual is entitled to such benefit. Therefore, the representation 
set forth in paragraph twelve was false and misleading. 

COUNT IV 

PAR. 14. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[George Reading] 

[James Wyatt] 

[George Reading] 
[James Wyatt] 

[George Reading] 
[James Wyatt] 

[James Wyatt] 

(Exhibit A) 

"Pretty fascinating. 'How to Get Up To $5 Million To 
Start A Business'." 
"Yes, that's right. It's true. It's for a person who wants 
to start a business or expand an existing business that 
they have." 
"What kind of money do you need to get into that?" 
"It doesn't cost you a dime. You go in and apply 
through what is called a business plan, George. Okay, 
you take a business plan into this government agency 
and they will approve your business plan and give you 
the money or say no you need have to clean it up, 
you're missing it over here and they even give you the 
consulting services for free." 
"How long does it take you?" 
"Okay, it takes 47 days. Interest rate is 3 percent to 7.5 
percent. 
" ... And anybody here in the TV audience who has a 
good idea for business can go in and get that money." 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that there 
was a federal agency that would loan an individual with a good idea 
for a business up to $5 million to start a business or expand an 
existing small business at terms of 3 percent to 7.5 percent interest. 

PAR. 16. In truth and in fact, there was not a federal agency that 
would loan an individual with a good idea for a business up to $5 
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million to start a business or expand an existing small business at 
terms of 3 percent to 7.5 percent interest. The United States Small 
Business Administration, with few exceptions, only guarantees loans 
to small businesses. Those federal agencies that do loan money for 
business do so for very specific types of enterprises, such loans do 
not approach $5 million, and, in many instances, the interest rates for 
these loans are not 3 percent to 7.5 percent. Therefore, the 
representation set forth in paragraph fifteen was false and misleading. 

COUNTY 

PAR. 17. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 

[James Wyatt] 

"In the second chapter we talk about educational 
services that are available. All the way from preschool, 
all the way to getting your doctorate degree or 
becoming even a medical doctor. You've got 4 
different programs to choose from. One of them is 
called a grant where you can get up to $11,000 a year 
to go to school per year and you never have to pay the 
money back at all. Then there's another one where 
there's a student loan at 3% interest. Then there's 
another one at 7% interest and even if you have 
payments you don't get a grant to go to school--you 
don't have to pay any payments at all until you've 
graduated and you have up to 10 years to repay the 
loan. So anyone who wants to go to school it's there. 
The problem is nobody came in and applied for the 
money, therefore, the budget was cut and then nobody 
came in and everybody was being told in the 
newspapers there's no college money so nobody even 
came in and applied for more money. So there's about 
1.3 billion dollars of unused money just last year alone 
strictly because of media hype." 
"How can you know where you can qualify for a grant 
or a loan?" 
"You just got to go in and ask George. It's based upon 
need. It's based strictly upon need--how much is it 
going to cost you to go to school, how beneficial will 
your education be to society and it's just going and 
asking the questions. See the problem is George is 
nobody in America knows which agency to go to get it. 
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That's what the book talks about. It's not a get rich 
quick book. What it is a resource book. It tells you 
which agency to go to, then you go in and ask the 
information. What you get in those agencies it is their 
responsibility to give you the money and that's what 
they do." 

PAR. 18. Through the use of the statements contained in the 
advertisements referred to in paragraph seventeen, including but not 
necessarily limited to the advertisement attached as Exhibit A, 

·respondents have represented, directly or by implication, that the 
Government Benefits Book contains information concerning: 

A. The availability of a federal government grant program for 
college educational purposes under which a student may or could 
obtain up to $11,000 annually. 

B. The availability of a government student loan with a 3 percent 
interest rate. 

PAR. 19. In truth and in fact: 

A. The Government Benefits Book does not contain information 
concerning the availability of a federal government grant program for 
college educational purposes under which a student may or could 
obtain up to $11,000 annually. During the time period of the airing 
of the Government Benefits Infomercial, even those students with 
exceptional financial need could have only obtained just over $6,000 
in government grants for college educational purposes. 

B. The Government Benefits Book does not contain information 
concerning the availability of a government student loan with a 3 
percent interest rate. During the time period of the airing of the 
Government Benefits Infomercial, the lowest interest rate for a 
government student loan was 5 percent. 

Therefore, the representations set forth in paragraph eighteen were 
false and misleading. 
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COUNT VI 

PAR. 20. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[Question from 
the audience] 

[James Wyatt] 

(Exhibit A) 

"I am a part-time student and I work part-time also and 
I heard you mention something about getting a home 
for $1. I'd really be interested in purchasing a home for 
$1, but I can't come up with a down payment right now. 
Who would I get in touch with to find out about HUD -
is that what you call that?" 
"That's one agency. The Housing and Urban Develop
ment--that's known as HUD. The book gives you seven 
ways to buy a house for nothing down. With programs 
sponsored by the United States government 0 down 1 
percent interest. Urban Homesteading -- $1 to totally 
buy the house. We got a variety of other programs that 
are in there that require nothing down. Now, see I 
know that people laugh about this, but I've built 3,000 
houses for people in America where their total down 
payment was $0 down and their interest payment was 
I percent. On a $60,000 house -- principal, interest, 
taxes and insurance your monthly payments are 127 
bucks. That's cheaper than rent and so anybody in 
America that sits back and says I can't afford a house is 
nonsense. What you can't afford to do is not to buy the 
book. I'm sorry but that's the truth." 

PAR. 21. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the 
Government Benefits Book contains information on seven different 
federally sponsored programs that allow individuals to buy a house 
with $0 down and at loan terms of 1 percent annual interest. 

PAR. 22. In truth and in fact, the Government Benefits Book 
does not contain information on seven different federally sponsored 
programs that allow individuals to buy a house with $0 down and at 
loan terms of 1 percent annual interest. The Government Benefits 
Book only contains information about a federal program available 
through the United States Department of Agriculture's Farmers Home 
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Administration that allows families with moderate incomes to buy 
houses in rural areas of less than 10,000 people with $0 down and at 
loan terms of I percent annual interest. Therefore, the representation 
set forth in paragraph twenty-one was false and misleading. 

COUNT VII 

PAR. 23. Respondents have disseminated or have caused to be 
disseminated advertisements for the Government Benefits Book, 
including but not necessarily limited to the Government Benefits 
Infomercial. These advertisements contain the following statements: 

[James Wyatt] 

[George Reading] 

[James Wyatt] 

(Exhibit A) 

"George, you won't believe me, your audience won't 
believe me. You can get almost $5 million almost $5 
million if you use all of the sources in that particular 
book [the Government Benefits Book]. Let's be more 
realistic." 
"Let's be more realistic. What is the average cash 
return or cash take?" 
"The book is designed if people will buy the book and 
then use it, and that's the secret is using it, just like 
Mary did, about $87,500." 

PAR. 24. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-three, including but 
not necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that 
consumers who made use of the Government Benefits Book would 
realize an average of $87,500 in government grants and loans. 

PAR. 25. In truth and in fact, consumers who made use of the 
Government Benefits Book would not realize an average of $87,500 
in government grants and loans. Therefore, the representation set 
forth in paragraph twenty-four was false and misleading. 

COUNT VIII 

PAR. 26. Through the advertising and dissemination of the 
Government Benefits Infomercial, respondents have represented, 
directly or by implication, that the Government Benefits Infomercial 
was an independent television program and was not paid advertising. 
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PAR. 27. In truth and in fact, the Government Benefits 
Infomercial was not an independent television program and was paid 
commercial advertising. Therefore, the representation set forth in 
paragraph twenty-six was false and misleading. 

PAR. 28. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 

EXHIBIT A 

TRANSCRIPT OF THE 
JAMES R. WYATT INFOMERCIAL 

"FOCUS ON SUCCESS" 

George Reading, Host: Do you pay taxes? How many of you don't pay any 
taxes? How would you like to pay taxes to the 
government and get cash back? That's what this 
program is all about- 101 Ways To Get Cash From The 
Government. 

Blind Speaker: 

George Reading: 

James Wyatt: 
George Reading: 

James Wyatt: 

George Reading: 
James Wyatt: 

Welcome to "Focus on Success" 

Welcome to another edition of "Focus on Success." 
The program that takes your financial success seriously. 
Today's program will feature James Wyatt, author, 
publisher, entrepreneur who will show you 101 ways to 
get cash from the government cash for business, 
education, real estate and more. Here's our host 
George Reading. 
"101 Ways To Get Cash From The Government." I 
know it sounds too good to be true, doesn't it? Let's 
meet the man who says it is -- James Wyatt author, 
entrepreneur, publisher. Is that -- is that you. 
It's good to see you again, George. 
I can tell, I can feel people out there saying okay, come 
on James Wyatt, you're suggesting there's cash in the 
government just for the asking. 
Sure, I mean, we pay as taxpayers money into the 
system and that money is used back for its citizens, why 
can't we consider ourselves a citizen and go get some of 
it back. 
Okay, why does the government do this? 
Well, basically the government is involved in it for a 
variety of different reasons. I mean, this economy is 
based upon income being produced by businesses. So 
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there's business loans available to people to start new 
businesses or expand their current businesses and the 
long and the short of it is George, is really the more 
money that can be generated by businesses, the more 
taxes are going to be created so the more jobs that are 
created the larger the government can get. So all I'm 
saying is that if you want some of the money you've 
been paying all your life for taxes, go out and get it. 
Well, okay, how do you do that? Is it hard to get? 
No. It's not that difficult. The problem is there's so 
many agencies that have so much money trying to give 
it out to the public, we don't ~ave one central 
government agency we can go to and say I'd like to start 
a business, I'd like to go on welfare, I'd like to get a 
house, I'd like to get some of my veteran's benefits, I'd 
like some employment services like to learn how to, in 
fact, become a doctor. Also, educational type benefits. 
There's no one central agency we can go to. We have 
to go to a variety of different agencies, and that's what 
creates a problem. 
I can hear a lot of people now saying you have now 
Jim, yeah, you have to be a minority, to be a low 
income person in order to qualify. 
George, that's not the case. In fact, those are called 
entitlement programs and they only in fact represent 
about 10% of the money the government gives back to 
people. So, yes, there are those types of programs, but 
that's not the rule of thumb. 
Okay. I understand in your book that you have low 
interest rate housing loans that amount to a 1% interest 
loan. 
Sure. That's how I started as a businessman. 
You've got to be kidding. 
No, I'm not George. The problem is that there's a 
variety of government agencies that provide housing to 
the people of the United States. We typically think of 
the Federal Housing Administration, the FHA, as a 
single source of funds, however, there's a program 
called, through the United States Department of Agri
culture, through what they call their Farmers Home 
Administration agency and they've got a program to 
where you can qualify for a house for $0 down and 1% 
interest, and I as a general contractor have built 3,000 
of those homes and sold them to people back in 
AIJ1erica. 0 down and 1% interest. So it's not a fluke. 
As a matter of fact, this year I think the government, in 
that particular agency, the Farmers Home Adminis
tration, has a $5.7 billion program strictly for housing 
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of people. You can buy a single family home as well as 
apartments. 
So it's not a fluke. 
No. 
I heard you right - 0% down; 1% interest. 
For 32 years, 31 days. 
All right, where do you get this information? 
You have to go to the government agency and ask for 
it. The problem is .... is the government itself is not 
a good public relations person. They aren't. They don't 
know how to disseminate information back to people. 
You know, it's so ... (unclear). 
But couldn't anybody simply ask for this information? 
Well, you got to know which agency to go to. We see 
about them in the newspapers, we hear about them, we 
hear even about other people doing it. Let's take an 
example for housing, and there's lots more than housing 
in this book. You've heard about a 0 down -1% interest 
for the first time in your life George. You have been in 
newscasting for how many years? 
More than I care to admit. 
But that's the first time you've heard about it. Now 
what happens, we have the FHA, the Federal Housing 
Administration, we got the Farmers Home Adminis
tration (FHA) so people call the FHA and say I want a 
0 down -1% interest rate and the FHA says someone is 
lying to you and hangs up the phone. You've got to call 
the U. S. Department of Agriculture Farmers Home 
Administration and they'll say yes we've got the pro
gram and I'll send you out information. 
So you got to know where to go. 
You got to know where to go and what questions to 
ask. 
Then you get back what? 
You get back information from the government that 
really shows you what to do. 
Well you're talking about what, pounds and pounds of 
information. 
No. No. I think what you're talking about is a variety of 
information that's available for people. I mean people 
don't have to buy my book to, in fact, learn this 
information. What I have done is that I have got some 
books over there which I saw you looking at. Let's look 
at the books the government send us. Okay. 
Pretty hard to avoid them. Look at the size of them. 
George. It's not I, 2 or 3-little pamphlets you get from 
the government. You can see over here I brought the 
pamphlets with me. It's actually 265 books each year 
you have to research and it's not free. That subscription 
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to that which you pay to the U. S. Superintendent of 
Printing is $345 per year. Now there is 150,000 pages 
of information you've got to research to get to what we 
got here. Now this is a 100 page book that condenses 
what's in that information. It takes out all attorney talk 
and lawmaking talk and it puts into normal English 
where someone can understand, how do you get the 
money. 
Okay, okay. But Jim, we also know that laws and 
programs are changing all the time. 
Absolutely. 
Now how can one book like this keep up with all the 
information you need and keep you current on 
programs? 
That's a good point. Now we get this subscription at 
our office. 
All right. 
One day, every day, somebody researches this for our 
company and tells us what changes have, in fact, taken 
place. So somebody has a question on this, all they 
have to do is just call our hotline and we will research 
and tell them in what way the new law has been 
changed. Now the thing that has become even more 
confusing is let's say there's a new law or change to the 
law and it says okay, we're changing the law that was 
developed in 1937 and it tells us right here in this book 
that we received today. Now what we have to do is 
take this information, go research the statute from 1937 
to figure out what the law really in fact was. So you 
can either use a short circuit system which the book 
talks about or you can spend about 5 hours a day to 
research this so you can get the same information that 
comes in this book. Time is money. 
Yes. Of course. Some of the headings in your book are 
absolutely fascinating. 
Well, those are the headings that are given to us by the 
government. 
Pretty fascinating. "How To Get Up To $5 Million To 
Start A Business." 
Yes, that's right. It's true. It's for a person who wants 
to start a business or expand an existing business that 
they have. 
What kind of money do you need to get into that? 
It doesn't cost you a dime. You go in and apply through 
what is called a business plan, George. Okay, you take 
a business plan in to this government agency and they 
will approve your business plan and give you the 
money and say no you need have to clean it up, you're 
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missing it over here and they even give you the 
consulting services for free. 
How long does it take you? 
Okay, it takes 4 7 days. Interest rate is 3 percent to 7-
1/2 percent. 
Criteria? Complicated? 
Criteria is not. How many people are going to be 
employed, what is your product going to be, is it safe 
and sane and also will it employ jobs and will they be 
able to create __ (unclear). 
Give me the interest figure again. 
3 to 7%. 
On $5 million? 
And anybody here in the T.V. audience who has a good 
idea for business can go in and get that money. 
How to get the SBA to guarantee your rent? 
That's right. The SBA will come in and guarantee your 
landlord your rent that you're supposed to in fact pay. 
Free college money for veterans? 
Yeah. Now isn't that interesting? 
It's very interesting. 
We have been hearing how educational tuition and 
grants for students have been cut back. We hear this 
blitzed on the media and you know why, nobody comes 
in and applies for the money that's there. 
And you personally got money back? 
Yes. I have. I have received over $180 million in my 
life. 
You personally know anybody else who got money 
back? 
Oh sure-- absolutely-- several people. As a matter of 
fact, the government gave away $37.5 billion last year 
and I brought one of those people with me today. 
All right. We'll take a minute and come right back and 
meet that person. 
Stay tuned for book 101 Ways to Get Cash From the 
Government] 
[Fact: the U.S. government has 110 billion dollars to 
lend or give away!] [Do you need money to start a 
business? Go to college? Buy a house? Invest in 
property?] [ 1-800-332-6200] 
Fact: the United States government has over 110 billion 
dollars to lend or give away this year, how much of that 
110 billion will you get this year from Uncle Sam. If 
you need money to start a business, go to college, or a 
vocational school to buy a house, buy an investment 
property, or want to save money on your taxes this 
year, this man can help. Jim Wyatt, noted international 
entrepreneur, publisher and best selling author has 
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written II 101 Ways to Get Cash From the Government. II 
This easy to understand book tells you where you can 
get money for a business, for college, for employment, 
real estate and social services. And there is a bonus 
chapter especially designed to show American veterans 
their new benefits. Don't delay, order today by calling 
this toll free number. And if you order today, you'll 
receive a bonus cassette tape by Jim Wyatt, forty-nine, 
ninety-five plus three dollars shipping and handling is 
all it takes to get information that could return 
thousands of dollars to you. Call now, have your 
charge card number ready. Sorry no C.O.D orders. 
California and New York residents add sales tax, or you 
may send check or money order to this address. 
Okay, Jim, let's meet your guest. 
Good, let me introduce Mary Brown to you. 
Mary, thanks for joining us. Sit down. How did you 
two meet? 
I got to tell you the story. About two years ago I get 
this nice call from this nice young lady saying Jim we 
would like you to come to college and talk about real 
estate financing because I go out and lecture at schools. 
It happened to be that Mary Brown was at the end of 
that telephone line. When she graduated I asked her to 
go to work for me. That's how we met. 
How much cash, Mary, did you get back? 
I got a total of $28,000 as a grant from the City of 
Crescent to help build an apartment complex there. So 
it's a 20 unit complex and I went in and asked for it -
and it was just sitting there. No one had even asked for 
it and they were going to have to send the money back 
to the state because nobody was using it and no one 
knew it was available. 
Isn't that incredible? 
Yeah. 
And after working with Jim I found out ... he just 
exposed me to the idea that it was available, to go and 
look it up. 
Incredible, but complicated? 
No, not really. 
How long did it take you? 
Well, we got a commitment on it within 2 or 3 days. 
Well, in fact, the first time we went in and talked to the 
city manager he gave us a commitment at that time. He 
was anxious to give the money out. If he didn't give the 
money out, he would have lost it, and he would not 
have been able to help build up the city and get some 
future income. 
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2 or 3 days to get the commitment. How many days to 
get the money-- weeks, months, years? 
Oh, probably. No it only too, urn ... So we came up 
with the idea in April and then we were actually funded 
about 2 months later and of course, that was after we 
got our plans all drawn and so it was --
They weren't ready for the money. They could have 
gotten it sooner for they were ready for the money 
earlier. 
Yeah. 
How long has it been since you made $28,000 in 2 
days. How many people in America would like to 
make that? 
Never, never. All right. If you could tap all 101 ways 
to get cash from the government, Jim, how much cash 
could you get? 
George, you won't believe me, your audience won't 
believe me. You can get almost $5 million -- almost $5 
million. If you use all of the sources in that particular 
book. Let's be more realistic. 
What is the average cash return or cash take? 
The book is designed if people will buy the book and 
then use it, and that's the secret is using it, just like 
Mary did, about $87,500. 
$87,500. 
That's a pretty good return on buying a book. 
Not a bad return for a book that costs less than $50. 
The book--
Okay. 
Some of the chapters are intriguing -
Okay, its broken down alphabetically. 
Too good to be true. How to get up to $400 per week 
for not working. Come on. They're going to make you 
laugh. Right? 
I know, but those are taken from the heading of the 
government literature. I mean, I didn't create them. 
Some of them I created. 
Give me an example. How do you get $400 per week 
for not doing anything? 
There's several ways. There's several different ways. 
What about disability insurance, what about unemploy
ment insurance? 
Well, I can't qualify for either one. 
Why not? 
Because I'm not disabled and I'm not unemployed. 
What happens if you are fired tomorrow? 
Okay - you take it from there. 
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So you've got seven varieties, I mean, to get $400 on a 
weekly basis by not working. But you know what 
happens? 
I never wanted to get fired before, but you are making 
it very enticing. 
No, I know and a lot of people can't live on $400, but 
it's there available for You and I think most people 
know about those type of things. What's exciting about 
that particular chapter is let's say that you want to go 
overseas to work. The government has a source in the 
Bureau to where, in fact, they will hire you, ship you 
across to any country you want and pay you a salary to 
work there. If you want to change career and I know 
you don't want to do this, but if you want to change 
from newscasting and being an anchor person -
recognize let's now say you want to become a ditch 
digger, there's a transformation that takes place. Go in 
for some free counseling-- doesn't cost you one dime 
and they will do a career change for you free of charge, 
George. It's there, just nobody knows where to go to get 
it. 
Quote "How To Buy A House For $1." 
$1. 
$1. 
Okay. I will tell you the program. it is a program run 
by HUD, Housing and Urban Development and called 
Urban Home Study and the program's been around 
since 1846. It's not a new program. $1. The maximum 
you would pay for a house under that program is $2,500 
George and when I say $1 or 25 -- that's not the down 
payment, you have bought it for that amount of money 
and there's 126 cities within the United States that run 
the program. 
It gets even better, doesn't it? Here's one that says 
"How You May Be Entitled To A $10,000 Refund." 
Yep. Do you know how many people in America 
overpay might be entitled to that? Might and I put 
might because not everybody is, but one out of every 
three taxpayers in the United States is overpaid in this 
Social Security Administration system. We give you 
the telephone number and address of the agency to call. 
They will send out and tell you, in fact, whether you're 
in fact owed money back. $10,000 bucks. They will 
look it up -- they tell you -- it's simply done by a 
telephone call and simple signature on a form and 
they'll show you how to do it. 
All right. "Collect Social Security Before Age 65." 
That's exactly right. 
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Full benefits. 
That's right. Full benefits before age 65. You didn't 
know that, did you? 
No I didn't know that. I suspect a lot of people didn't 
know that. 
No, most people in America don't know that. 
How do you do that short of being disabled? 
You ask. You ask, George. I mean I know it sounds 
too good to be true, but we tell you the agency to call 
up and say this is what I'm going to do and they will 
even tell you back, George. They'll tell you how and 
when you can retire to make the type of income levels 
you want to. 
Now I have been told that, for instance, that the 
charitable work and I'm sure others have too, that 
charitable work can't be used as a tax deduction. And, 
I notice here you have a chapter that says "Charitable 
Work As A Tax Deduction." 
That's in the chapter "How To Save Money With The 
IRS." 
Have I been misinformed? 
You have been totally misinformed. 
How do I do that? 
Do you ever do any broadcasting at all for charitable 
organizations? 
Absolutely. 
Okay. Why don't you send them a bill and then when 
you, when they've in fact, received the bill they pay 
you, and you give it back to them as a donation. Have 
you ever done that? George you have good CPA's, you 
have good attorneys around you. They did not tell you 
that information, did they? 
Well, not good enough. 
What you do when you get that charitable organization, 
you write it off on your income tax and, therefore, the 
government helps you pay less money. 
Well, that makes sense. 
Sure it does. Sure it does. 
Leases. "Leases That Save You Money." 
Yeah. With the 1986 Tax Reform Act there are some 
basic laws that have hit hard home and every American 
in the United States is paying taxes and we have a 
system in there that the IRS has, in fact, approved to 
where if you lease certain items you can totally write it 
off and have the government, in fact, pay it for you. 
This one intrigues me. "Free Medical Benefits For 
Life." Now that's a big question. 
Yeah. 
[To] Anybody who's growing older? 
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No. What that is is kind of a bonus chapter, if you will. 
You'll notice that there's more than 101 ways to make 
money. What it is is that there's a bonus chapter that 
talks specifically about the veterans in the United States 
that have been in the service for greater than 191 days. 
181 days, excuse me. They are entitled to free medical 
benefits for the rest of their lives, but nobody tells them 
about it. 
Jim, hang tight. 
Thank you. I get excited about it. I'm sorry. 
In one minute we'll be back with questions from the 
audience. 

[Another commercial for Book 101 Ways .... ] 

[Want to start a business? Get a higher paying job? 
Retire?] [Get a part of the government giveaway.] 
[Start a business Expand Current Business Money for 
college Get a better Job] [Get $10,000 back save taxes] 
Do you want to start a business? Get a higher paying 
job, buy a house or investment property or retire this 
year. Well if you do, you need Jim Wyatt's best selling 
book "1 01 Ways to Get Cash From the Government." 
Jim Wyatt, international businessman, publisher and 
best selling author has just written this exciting new 
book that will show you how you can get a part of the 
110 billion dollar government giveaway this year. He 
shows you step by step how to get money from the 
government to start a business where to get money to 
expend your current business, where to get money to go 
to college or to go to a vocational school, how the 
government will help you to get a better job. How you 
can get up to 10,000 dollars back from social security 
and how to save taxes this year. He also has included 
a special bonus chapter just for veterans describing 
their benefits from the newly formed U.S. Department 
of Veterans Affairs. If you are tired of paying taxes to 
the government and would like to learn how to get 
those tax dollars back, place your order today by calling 
this toll free number. Forty-nine, ninety-five plus three 
dollars shipping and handling will get you information 
that could change your life. Order now and you'll 
receive a free copy of Jim Wyatt's cassette tape on 
getting cash from the government. You may send a 
check or money order to this address. California and 
New York residents please add sales tax. 
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Questions From The Audience 

Okay, I can tell from the faces there are questions. 
I am a part-time student and I work part time also and 
I heard you mention something about getting a home 
for $1. I'd be really interested in purchasing a home for 
$1, but I can't come up with a down payment right now. 
Who would I get in touch with to find out about HUD-
is that what you call that? 
That's one agency. The Housing and Urban Develop
ment-- that's known as HUD. The book gives you 7 
ways to buy a house for nothing down. With programs 
sponsored by the United States Government 0 down-
1 %, interest. Urban Homesteading -- $1 to totally buy 
the house. We got a variety of other programs that are 
in there that require nothing down. Now, see I know 
that people laugh about this, but I've built 3,000 houses 
for people in America where their total down payment 
was $0 down and their interest payment was 1%. On a 
$60,000 house -- principal interest, taxes and insurance 
your monthly payments are 127 bucks. That's cheaper 
than rent and so anybody in America that sits back and 
says I can't afford a house is nonsense. What you can't 
afford to do is not to buy the book. I'm sorry but that's 
the truth. 
Anybody who wants to start a business, expand a 
business? 
Yes, I live in the Sacramento area and I'd like to move 
my business up into the Lake Tahoe region and I don't 
have any connections of banks or credit there. Is there 
something that can help me in the book. 
Yeah. Okay. In the first chapter what we've done is we 
listed employment services. Priorities like businesses, 
education so it's alphabetically done. The first chapter 
has 21 different ways to get money to start a business. 
Whether you're going to be in the metropolitan area or 
a very very rural area. One of the most exciting things 
that's happened in my opinion, last year, with the 
government is in rural areas. They are now encourag
ing people to move to rural areas to produce jobs. So 
they got a $500,000 grant program available that only 
became available two months ago and you get up to 
$500,000 and you never have to pay the money back. 
If that's not encouragement to start a business, I don't 
know what is. $500,000 and you never have to make 
one payment for the money. So yes, plenty programs. 
I am currently a senior in high school right now and 
college finances are going to be a big problem in the 
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coming year and you mentioned something about 
e~ucational loans from the government? 
In the second chapter we talk about educational ser
vices that are available. All the way from preschool, all 
the way to getting your doctorate degree or becoming 
even a medical doctor. You've got 4 different programs 
to choose from. One of them is called a grant where 
you can get up to $11,000 a year to go to school per 
year and you never have to pay the money back at all. 
Then there's another one where there's a student loan at 
3% interest. Then there's another one at 7% interest and 
even if you have payments you don't get a grant to go 
to school -- you don't have to pay any payments at all 
until you've graduated and you have up to 10 years to 
repay the loan. So anyone who wants to go to school it's 
there. The problem is nobody came in and applied for 
the money, therefore, the budget was cut and then 
nobody came in and everybody was being told in the 
newspapers there's no college money so nobody even 
came in and applied for more money. So there's about 
1.3 billion dollars of unused money just last year alone 
strictly because of media hype. 
How can you know where you can qualify for a grant 
or a loan? 
You just got to go in and ask, George. It's based upon 
need. It's based strictly upon need - how much is it 
going to cost you to go to school, how beneficial will 
your education be to society and it's just going and 
asking the questions. See the problem is, George, is 
nobody in America knows which agency to go to get it. 
That's what the book talks about. It's not a get rich 
quick book. What it is is a resource book. It tells you 
which agency to go to, then you go in and ask the 
information. What you get in those agencies it is their 
responsibility to give you the money and that's what 
they do. 
It's not a "How To Book." It's an "Idea Book." 
It's nothing more than a resource book that shows you 
101 ways to get cash back from the government. 
Okay, I saw a hand over here. Yes. 
The government money that's not applied for-- is that 
accounted for in government spending? Is it in the 
budget? 
That's a good question. Because sometimes nobody 
knows what happens to it. Okay? In all honesty we 
have to tell you that. We all heard it in government. If 
you don't use it, you lose it. So if a government 
agency, I know one state agency here in California that 
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got $159 million from the federal government to 
produce housing in California. They spent $2 million 
of it and gave back $157 million because nobody came 
in and applied for it. $157 million of non interest 
money. You never have to pay back-- they just gave it 
to you. 
Okay. Let's go up ... 
That's a tragedy. 
Let's go to the top row--( unclear), here, I saw a question 
up here. 
I'm interested in expanding my business. Is there like 
a limit at all to any kind of loan I can get from the 
government in the money that I need to expand? 
Yeah. There is basically some maximum levels and 
there's some minimal levels. Generally and typically to 
expand a business the maximum loan you can receive 
is $6 million. The minimum, however, is $25,000 so 
never ask for $25,000 or less because you'll get denied. 
That within itself is worth watching this program. 
Is there an agency you can contact to help you with 
hearing aid problems? 
There's several. There's two agencies off the top. First 
of all are you a veteran? 
Yes. Yes. 
Okay, then all you have to do is call the VA because 
you've got free medical benefits for the rest of your life 
and they'll buy it for you. If that's not good enough, are 
you 62 years of age or older? 
Yes. Yes. 
Then go to the Social Security Administration because 
they buy it for you as well. So that's two sources for a 
hearing aid. 
You don't have to pay it back. 
We don't actually talk about hearing aids. (in the book?) 
That's a gift, you don't have to pay it back? 
That's a gift. 
More questions? 
If you want to start a business, don't you have to prove 
to the government that your business plan will provide 
a profit and hire people? 
That's a great, great question and I'm glad somebody 
asked it. You know this money its not hard to get, but 
you need to show that there's a need. I mean that's only 
right. We're not just going to give this money away 
freely and you as taxpayers, I'm sure you don't want 
that to occur. So what you need to do your application 
is basically a business plan. Now most people in 
America do not know how to write a business plan. I 
consult for major corporations in the United States and 
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they don't have a business plan so you know what they 
do, these government agencies, the four government 
agencies I talked about in the book, they all have people 
that will show you how to write it for free and you 
never even have to do it. They will, in fact, show you 
how to write the business plan and that's the 
application, but I'm not talking about how to write a 
business plan, you know, to get government contracts, 
I'm talking about writing a business plan to get the 
working capital necessary to start a business. 
Jim Wyatt, thanks a lot for being our guest tonight. 
Well, thank you for having me back. I appreciate it. 
And thank you, you've been a great audience and thank 
you, you've been listening to another edition of focus 
on success. 

[Commercial for "101 Ways to Get Cash From the Government"] 

Visual text 

Blind Speaker: 

[Fact: Average 1977 income tax paid $1647.91] 
[Fact: Average 1987 income tax paid $3628.33] 
[Fact: 220% increase] [Fact?] [Get tax dollars back] 
[James R. Wyatt] [Want to start a business? Receive a 
scholarship? Get a high paying job? Retire?] 
Fact: the IRS report that the average amount of income 
taxes paid by each working adult paid in 1977 was 
$1,647 and ninety-one cents. Fact: the IRS reports that 
the average amount of income taxes paid by each 
working adult in 1987 was $3,629 and thirty-three 
cents, an increase of two hundred twenty per cent in ten 
years. Have your wages gone up two hundred twenty 
per cent in the last ten years to keep pace with these 
income tax increases. If you are paying taxes to the 
government and would like to know how to get some of 
that money back through the government's giant 
giveaway and loan programs or just feel you're not 
getting your money's worth. You need this man's book 
today. If you want to learn how to get money to start a 
business, expand your current business, get a 
government scholarship to go to college, get a high 
paying job directly from the government or if you're 
planning to retire this year or if you just want to save 
taxes next year. You need this book now. How much 
can you expect to get back? You can get up to $87,500 
in just ninety days by using this simple and easy to 
understand book. It comes with a ten day money back 
guarantee. Order your copy now by calling this toll 
free number. Please have your charge card number 
ready. California and New York residents must add 
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state sales tax. Sorry no C.O.D. orders. Or you may 
send a check or money order to P.O. Box 2937 South 
Hampton, New York 11969. Order now and you'll 
receive a free copy of Jim Wyatt's cassette tape about 
getting money from the government. 
[The 180 million dollars Mr. Wyatt mentions in this 
program refers to the construction and development 
funds he and his corporation have received since 1968. 
This figure does not include his volunteer services to 
state, counties and cities which have received additional 
government funding.] 
[James Wyatt, producer; Tom Thompson, director; 
George Reading, host; Scott Eckern, community 
director; Bob O'Conner, commercial announcer, Ross 
du Clair, technical director; Dan Alexander, editor; 
David Evans, graphic designer; Bill Gary, floor 
designer; Dan O'Reily, Camera; Brent Hamilton, 
Camera; David Bunge, lighting director; Scott Neil, 
lighting; Matt Flynn, audio; Tyler Thompson, original 
music; Phillip Gross, gaffer; Guy Ortoleva, Project 
Coordinator] 
[Special Thanks to: Sacramento House of Furs, New 
York Diamonds, Comm Arts/ Talent, Street of Dreams, 
Presidential Limousine.] 
[Produced at the Alexander Media Services Broadcast 
Center. A WMC Production.] 

[THE DIALOGUE BELOW OCCURS AS THE VISUAL TEXT ABOVE IS 
BEING SHOWN TO THE VIEWERS] 

George Reading: 
James Wyatt: 
George Reading: 
James Wyatt: 

George Reading: 
James Wyatt: 

George Reading: 

Collect Social Security before age sixty-five? 
That's exactly .right. 
Full benefits? 
Full benefits before sixty-five. You didn't know that did 
you? 
No. I didn't know that. 
Let's say that you want to go over seas to work. The 
government has a source and a bureau to where they 
will, in fact, hire you, ship you across to any country 
you want and pay you a salary to work there. If you 
want to change a career and I know you don't want to 
do this, but if you wanted to change from newscasting 
and being an anchor person recognize let's say you 
want to become a ditch digger. There's a transform
ation that takes place, go in for some free counseling 
and it doesn't cost you one dime and they will do a 
career change for free of charge George. Its there, its 
just nobody knows where to get it. 
Well, how to buy a house for a dollar? 
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Okay, I'll tell you the program, its a program run by 
HUD, Housing and Urban Development. Its called 
urban homesteading and the program has been around 
since 1846. Its not a new program. One dollar, the 
maximum you pay for a house under that program is 
twenty-five hundred dollars George, and when I say a 
dollar or twenty-five that's not the down payment, you 
have bought it for that amount of money and there are 
one hundred twenty-six cities within the United States 
that run the program. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the Wyatt Marketing Corporation, 
Inc., a corporation, and James R. Wyatt, individually and as an 
officer and director of said corporation ("respondent"), and the 
respondent having been furnished thereafter with a copy of a draft of 
complaint which the New York Regional office proposed to present 
to the Commission for its consideration and which, if issued by the 
Commission, would charge respondent with violation of the Federal 
Trade Commission Act; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all jurisdictional facts set forth in the aforesaid draft 
of complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, or that the facts as alleged in such complaint, other than 
jurisdictional facts, are true, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 
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1. Wyatt Marketing Corporation, Inc. (formerly doing business 
as James R. Wyatt & Associates and Cornerstone Publishing) is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of California, with its principal place 
of business located at 4231 Pacific Street, Suite 4, in the City of 
Rocklin, State of California. 

2. Respondent James R. Wyatt, at all times pertinent herein, has 
been an officer of said corporation. Individually or in concert with 
others, he has formulated, directed, and controlled the policies, acts 
and practices of said corporation, and his principal office and place 
of business has been located at the above stated address. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

DEFINITION 

For purposes of this order, "grant" shall mean any money or item 
of value that is given or awarded without a concomitant obligation to 
repay or to provide goods or services. 

I. 

It is ordered, That respondent James R. Wyatt, individually, and 
as an officer and director of Wyatt Marketing Corporation, Inc., a 
corporation, and respondent's agents, representatives, and employees, 
directly or through any partnership, corporation, subsidiary, division, 
or other device, in connection with the manufacturing, labeling, 
advertising, promotion, offering for sale, sale, or distribution of any 
product or service in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from selling, broadcasting, or otherwise disseminating, or 
assisting others to sell, broadcast or, otherwise disseminate, in part or 
in whole the program-length television advertisement entitled "Focus 
On Success" for the book entitled 101 Ways to Get Cash From the 
Government. 
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II. 

It is further ordered, That respondent James R. Wyatt, 
individually, and as an officer and director of Wyatt Marketing 
Corporation, Inc., a corporation, and respondent's agents, 
representatives, and employees, directly or through any partnership, 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or service, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that: 

A. The Farmers Home Administration has or had $5.7 billion in 
loan money available for individuals for the purchase of single family 
homes and apartments; 

B. The book entitled 101 Ways To Get Cash From the Govern
ment gives the reader a telephone number to call to find out whether 
she or he has overpaid into the Social Security System and to 
determine whether she or he is entitled to a refund from the Social 
Security Administration; 

C. Individuals can or could retire before age 65 and still collect 
full Social Security retirement benefits; 

D. There is a federal agency that will or would loan an individual 
with a good idea for a business up to $5 million to start a business or 
expand an existing small business at terms of 3 percent to 7.5 percent 
interest; 

E. There is or was a federal government grant program available 
for college educational purposes under which a student may or could 
obtain up to $11,000 annually; 

F. There is or was a government student loan available at 3 
percent interest; 

G. The book entitled 101 Ways To Get From the Government 
contains information on seven different federally sponsored programs 
that allow individuals to buy a house with $0 down and at loan terms 
of 1 percent annual interest; and 

H. Consumers who make use of the book entitled 101 Ways To 
Get Cash From the Government realize or can realize an average of 
$87,500 in government grants and loans. 
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III. 

It is further ordered, That respondent James R. Wyatt, 
individually, and as an officer and director of Wyatt Marketing 
Corporation, Inc., a corporation, and respondent's agents, representa
tives, and employees, directly or through any partnership, 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or service, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
direct or implied representation concerning: 

A. The availability of grants, loans or other benefits from any 
source for any purpose; 

B. Whether any book or other writing contains information about 
a particular subject or topic; 

C. The terms or conditions upon which any person, firm, agency, 
or institution will award a grant, loan or other benefit to any other 
person, firm, or organization; 

D. The terms or conditions of any government or private busi
ness opportunity, business assistance program, grant program, 
educational program, loan program, housing procurement or other 
procurement program; or 

E. Any method or technique for starting, operating, or financing 
any profession or business; 

unless, at the time of making such representation, respondent 
possesses and relies upon competent and reliable evidence that 
substantiates the representation; provided, however, that whenever 
respondent represents that any book or other writing contains 
information about a particular subject or topic, subpart B. shall not be 
construed to require respondent to possess and rely upon evidence 
that such information in said book or other writing is true, but only 
that it is present in said book or other writing. 

IV. 

It is further ordered, That respondent James R. Wyatt, 
individually, and as an officer and director of Wyatt Marketing 
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Corporation, Inc., and respondent's agents, representatives, and 
employees, directly or through any partnership, corporation, 
subsidiary, division, or other device, in connection with the 
advertising, promotion, offering for sale, sale or distribution of any 
product or service, in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from creating, producing, selling or disseminating: 

A. Any advertisement that misrepresents, directly or by implica
tion, that it is not a paid advertisement; and 

B. Any commercial or other video advertisement fifteen (15) 
minutes in length or longer or intended to fill a broadcasting or cable 
casting time slot of fifteen ( 15) minutes in length or longer that does 
not display visually, in a clear and prominent manner and for a length 
of time sufficient for an ordinary consumer to read, within the first 
thirty (30) seconds of the commercial and immediately before each 
presentation of ordering instructions for the product or service, the 
following disclosure: 

"THE PROGRAM YOU ARE WATCHING IS A PAID ADVERTISEMENT 
FOR [THE PRODUCT OR SERVICE]." 

Provided that, for the purposes of this provision, the oral or visual 
presentation of the telephone number or address for viewers to 
contact to place an order for the product or service shall be deemed 
a presentation of ordering instructions so as to require the display of 
the disclosure provided herein. 

v. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respondent 
shall maintain and upon request make available to the Federal Trade 
Commission for inspection and copying, within five (5) business days 
of such request: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualify, or call 
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into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

VI. 

It is further ordered: 

A. That respondent shall pay to the Federal Trade Commission 
as consumer redress the sum of two million and five hundred and 
sixty-eight thousand and four hundred and forty-three dollars 
($2,568,443); provided however, that this liability will be suspended, 
subject to the provisions of subparts B and C below. 

B. That any funds paid by respondent pursuant to subpart A 
above shall be paid into a redress fund administered by the Federal 
Trade Commission and shall be used to provide direct redress to 
purchasers of the book 101 Ways To Get Cash From the Govern
ment, by respondent James R. Wyatt. If the Federal Trade 
Commission determines, in its sole discretion, that redress to 
purchasers is wholly or partially impracticable, any funds not so used 
shall be paid to the United States Treasury. Respondent shall be 
notified as to how the funds are disbursed, but shall have no right to 
contest the manner of distribution chosen by the Commission. 

C. That the Commission's acceptance of this order is expressly 
premised upon the financial statements and related documents 
provided by respondent to the Federal Trade Commission, including 
the Financial Statement of Debtor form that was executed by James 
R. Wyatt on November 15, 1992, and respondent's written responses 
to Commission inquiries, subsequently submitted in January 1993 to 
the Federal Trade Commission (together designated as the "Financial 
Statements"). After service upon the respondent of an order to show 
cause, the Federal Trade Commission may reopen this proceeding to 
make a determination whether there are any material misrepre
sentations or omissions in said financial statements and related 
documents. Respondent shall be given an opportunity to present 
evidence on this issue. If, upon consideration of respondent's 
evidence and other information before it, the Commission determines 
that there are any material misrepresentations or omissions in said 
financial statements and related documents, that determination shall 
cause the entire amount of monetary liability of two million and five 
hundred and sixty-eight thousand and four hundred and forty-three 
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dollars ($2,568,443) to become immediately due and payable to the 
Federal Trade Commission, and interest computed at the rate 
prescribed in 28 U.S.C. 1961, as amended, shall immediately begin 
to accrue on any unpaid balance. Proceedings initiated under Part VI 
are in addition to, and not in lieu of, any other civil or criminal 
remedies as may be provided by law, including any proceedings the 
Federal Trade Commission may initiate to enforce this order. 

D. Any and all payments required under paragraph A, including 
any amounts that may be required pursuant to paragraph C, constitute 
compensation for money obtained by false pretenses, a false 
representation, or actual fraud, and do not constitute a penalty of any 
sort whatsoever. 

VII. 

It is further ordered, That respondent shall: 

A. Within thirty (30) days after service of this order, provide a 
copy of this order to each of respondent's current principals, officers, 
directors, and managers, and to all persons, agents and represen
tatives having sales advertising, or policy responsibility with respect 
to the subject matter of this order; and 

B. For a period of ten (10) years from the date of entry of this 
order, provide a copy of this order to each of respondent's principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
respect to the subject matter of this order who are associated with 
respondent directly or through any corporation, partnership, subsid
iary, or division, within three (3) days after the person assumes his or 
her position. 

VIII. 

It is further ordered, That respondent shall, for a period of ten 
(1 0) years from the date of entry of this order, notify the Federal 
Trade Commission within thirty (30) days of the discontinuance of 
his present business or employment and of his affiliation with any 
new business or employment. Each notice of affiliation with any new 
business or employment shall include the respondent's new business 
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address and telephone number, and a statement describing the nature 
of the business or employment and his duties and responsibilities. 

IX. 

It is further ordered, That respondent shall, within sixty (60) days 
after the date of service of this order, file with the Federal Trade 
Commission a report, in writing, setting forth in detail the manner 
and form in which he has complied with this order. 

CONCURRING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Although I have voted to approve final issuance of the complaint 
and consent order in this matter, I have reservations about the proviso 
to one of the substantiation requirements set forth in Part III of the 
order. That proviso is designed to accommodate the Commission's 
Mirror Image Doctrine, which provides as follows: 

The Commission, as a matter of policy, ordinarily will not proceed against 
advertising claims which promote the sale of books or other publications: Provided, 
The advertising only purports to express the opinion of the author or to quote the 
contents of the publication; the advertising discloses the source of statements 
quoted or derived from the contents of the publication; and the advertising discloses 
the author to be the source of opinions expressed about the publication. Whether 
the advice being offered by the publication will achieve, in fact, the results claimed 
for it in the advertising will not be controlling if appropriate disclosures have been 
made. This policy does not apply, however, if the publication, or its advertising, 
is used to promote the sale of some other product as part of a commercial scheme. 

Advertising in Books, Enforcement Policy, 36 Fed. Reg. 13,414 
(1971 ). The order proviso in Part III states as follows: 

[W]henever respondent represents that any book or other writing contains 
information about a particular subject or topic, [the referenced substantiation 
provision] shall not be construed to require respondent to possess and rely upon 
evidence that such information in said book or other writing is true, but only that 
it is present in said book or other writing. 

While the Mirror Image Doctrine is designed to accommodate the 
Commission's enforcement authority with the protections of the First 
Amendment, it is at heart a statement of the Commission's 
enforcement policy, i.e., how the Commission intends to exercise its 
prosecutorial discretion in cases involving advertising of books and 
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publications. Not all Commission cases involving advertising for 
books and publications have included a Mirror Image Doctrine 
proviso. 1 Including such a proviso in an order may raise enforcement 
difficulties. An inventive respondent could specifically design a 
deceptive scheme to bring its actions within the protection of a 
Mirror Image Doctrine order proviso. In addition, a court enforcing 
the order might construe the proviso more favorably for the defendant 
than the Commission considers proper. 

Further, I am concerned about the particular language of the 
proviso in the order in this case. It does not require the respondents 
to make the disclosures required under the Mirror Image Doctrine, 
and it does not include the exemption from protection for 
publications used to promote the sale of other products. The ability 
of a respondent to circumvent the proviso would be limited if the 
proviso more closely tracked the Commission's Mirror Image 
Doctrine. Accordingly, in order to limit the possibility that our 
orders will protect deceptive speech that is not First Amendment
protected, I would prefer that, if safe harbors designed to 
accommodate the Mirror Image Doctrine are used in the future, they 
incorporate all of the Doctrine's clauses. 2 

1 
E.g .. Del Dotto Enterprises. FTC Dkt. No. 9257 (April 21. 1994) (consent order) . 

.., 
- E.g .. FTC v. National Credit Savers, Inc., No. 91-A-1218-S (M.D. Ala. Dec. 21. 1992) (final 

judgment and consent order). 
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IN THE MATTER OF 

KEYES FIBRE COMPANY 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3512. Complaint, Aug. 2, 1994--Decision, Aug. 2, 1994 

This consent order prohibits, among other things, a Connecticut-based company, 
that manufactures Chinet disposable tableware, from representing that any of 
its paper products or packages are degradable, biodegradable, or photo
degradable, or offers any environmental benefits when disposed of in a sanitary 
landfill, unless the respondent possesses competent and reliable scientific 
evidence to substantiate such representation. In addition, the consent order 
prohibits the respondent from misrepresenting the extent to which any paper 
product or package is capable of being recycled or the extent to which 
recycling collection programs are available. 

Appearances 

For the Commission: Michael Dershowitz. 
For the respondent: William L. Patton and Lisa Ropple, Ropes & 

Gray, Boston, MA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Keyes Fibre Company, a corporation ("respondent"), has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Keyes Fibre Company ("Keyes 
Fibre"), is a Delaware corporation with its principal office or place 
of business at 301 Merritt 7, Norwalk, Connecticut. 

PAR. 2. Respondent has manufactured, advertised, labeled, 
offered for sale, sold, and distributed disposabl~ paper tableware 
products, including Chinet® disposable tableware, ~nd other products 
to the public. 

PAR. 3. The acts and practice of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 
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PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements, including product labeling and other 
promotional materials, for its Chinet® disposable tableware, including 
but not necessarily limited to the attached Exhibits A - H. 

The aforesaid product labeling (Exhibit A) includes the following 
statement: 

BIODEGRADABLE 

The aforesaid product labeling (Exhibit B) includes the following 
statement: 

100% BIODEGRADABLE 

The aforesaid promotional material (Exhibit C) includes the 
following statement: 

ECOLOGICALLY SOUND. 
Chi net® is 100% biodegradable in landfill operations .... 

The aforesaid promotional material (Exhibit D) includes the 
following statements: 

Biodegradable 

While not everyone is in agreement with regard to solid waste management, 
most concur that a solution can be found in the combined use of landfills, 
recycling/composting and waste-to-energy incineration. Concerned consumers can 
feel confident that Chinet® paper plates perform in whatever disposal method is 
used in their community. 

The aforesaid promotional material (Exhibit E) includes the 
following statements: 

Protecting the Environment 

Chinet® is ... fully biodegradable .... And ... it degrades much faster than 
most ordinary paper plates. 

In a 12-week soil-burial study, an independent research firm tested Chinet® 
against seven other types of paper and plastic plates. Products were labeled and 
buried in open mesh bags in an environment simulating a landfill. Every two 
weeks, they were unearthed and examined for signs of deterioration. 
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Chinet® plates reached an advanced state of decomposition in just two weeks. 
The other plastic and foam plates showed almost no signs of deterioration after 12 
weeks. 

The aforesaid promotional material (Exhibit F) includes the 
following statements: 

Unlike foam and plastic alternatives, our molded fiber paper products are 
biodegradable and can be safely and efficiently disposed of in virtually any method 
of solid waste management, including waste-to-energy incineration and municipal 
composting. 

Regardless of what it is used for, molded fiber paper is the responsible 
alternative to foam and plastic. It offers a viable solution to today's methods of 
solid waste disposal. 

We have commissioned independent studies which compare the 
biodegradability of molded fiber paper, laminated paper, plastic and polystyrene 
foam. The studies show that Keyes molded fiber paper products biodegrade faster 
than any of the other materials. In fact, the [Chinet®] molded fiber paper almost 
completely decomposed in two weeks, while plastic and foam products remained 
intact indefinitely. 

The aforesaid promotional material (Exhibit G) includes the 
following statements: 

WE CARE ABOUT THE ENVIRONMENT 
That's why we use biodegradable tableware. 

Chinet® makes food look good and its biodegradability is a good step in controlling 
solid waste volume. 

It also contains a three chasing arrow symbol with the words 
"RECYCLE" and "BIODEGRADABLE" around it. 

The aforesaid promotional material (Exhibit H) includes the 
following statements: 

Chi net® disposable tableware, the environmentally sound line of molded paper 
products (they're biodegradable, made from recycled paper, and are recyclable, 

especially via municipal composting) .... 
Look for products that are biodegradable. Contrary to claims that biodegrada

bility isn't important, it will be a key attribute as more cities tum to composting of 
solid waste as an alternative to landfills. Municipal composting works with 
biodegradable material only . 

. . . it's biodegradable and recyclable, especially via composting. 
And don't forget that biodegradable products are recyclable via municipal 
composting. 
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PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A- H, 
respondent has represented, directly or by implication, that: 

A. Chinet® disposable tableware will completely break down and 
return to nature -- i.e., decompose into elements found in nature -
within a reasonably short period of time after customary disposal. 

B. Chi net® disposable tableware offers a significant environ
mental benefit after customary disposal. 

PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit G, 
respondent has represented, directly or by implication, that Chinet 
disposable tableware will completely break down and return to nature 
--i.e., compose into elements found in nature-- within a short enough 
period of time after customary disposal to significantly reduce the 
amount of garbage in landfills. 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits E and 
F, respondent has represented, directly or by implication, that after 
customary disposal Chinet® disposable tableware will completely 
break down and return to nature -- i.e., decompose into elements 
found in nature significantly faster than other paper plates, or plastic 
or foam products, to provide a significant environmental benefit. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A- H, 
respondent has represented, directly or by implication, that at the time 
it made the representations set forth in paragraphs five, six and seven, 
respondent possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time it made the 
representations set forth in paragraphs five, six and seven, respondent 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph ten was, and is, false and misleading. 

PAR. 10. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits F and 
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H, respondent has represented, directly or by implication, that 
Chinet® disposable tableware is compostable through municipal solid 
waste composting. 

PAR. 11. In truth and in fact, while Chinet® disposable 
tableware is capable of being composted in municipal solid waste 
composting facilities, the vast majority of consumers cannot compost 
the product through municipal solid waste composting because there 
are only a few municipal solid waste composting facilities 
nationwide. Therefore, the representation set forth in paragraph ten 
was, and is, false and misleading. 

PAR. 12. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph four, 
including but not necessarily limited to the advertisements attached 
as Exhibits G and H, respondent has represented, directly or by 
implication, that Chinet® disposable tableware is recyclable after 
ordinary use. 

PAR. 13. In truth and in fact, while Chinet® disposable table
ware is capable of being recycled, the vast majority of consumers 
cannot recycle the product because there are virtually no collection 
facilities that accept used Chinet® disposable tableware for recycling. 
Therefore, the representation set forth in paragraph twelve was, and 
is, false and misleading. 

PAR. 14. Through the use of the statements and depictions 
contained in the advertisements referred to in paragraph four, 
including but not necessarily limited to the advertisements attached 
as Exhibits F - H, respondent has represented, directly or by 
implication, that at the time it made the representations set forth in 
paragraphs ten and twelve, respondent possessed and relied upon a 
reasonable basis that substantiated such representations. 

PAR. 15. In truth and in fact, at the time it made the representa
tions set forth in paragraphs ten and twelve, respondent did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
fourteen was, and is, false and misleading. 

PAR. 16. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 

-·<~.· ~) 
S"'"~.l- ~·-v 

..... " ... 

THE NEXT BEST THING TO CHINA 

Ex.'"libit A 
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EXHIBITB 

Fron.. of package 

Back of package 

D·hibit B 
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EXHIBITC 

WHAT'S SO GOOD ABOUT IT? 

================================================================= 

RIGID. As strong as any disposable plate on the market, 
and stronger than most. Rigid enough for any food service 
application. 

ANTI-LEA~ PROTECTION. Resists penetration from grease, water 
and oil; even 350" french fry oil! 

MICROWAVE SAPB. 
styrene plate. 
micro\Wave safe. 

Try to fry bacon in a microwave on a 
Good luck! But, Chinet• is completely 

lfBITER THAN EVER. Chinet• has a "china-like" appearance. 
As "'White" as any plastic. 

TWO STOC~ PRINT DESIGNS, at no extra cost! our Value Enhancer 
designs are functional too. 

DEEP DISH DESIGN for ease. in serving entrees on Chinet• 
plate, and keeping them there. 

MATTE FINISH. Sauces and gravies "cling" better to a Chinet• 
plate, instead of "beading up" on the slick surface of 
plastic. 

VERSATILITY. Chlnet• comes in every possible shape and size 
for any possible function. This versatility aids portion 
control planning. 

ECOLOGICALLY SOUND. Chinet• is 100\ biodegradable in landfill 
operations, and burns clean, without polluting, 'When 
incinerated. And, it's made from a rene'Wable resource! 

WHAT'S SO GOOD ABOUT CHINET•? PLENTY 

FS-89-05 

Exhi.;:;it C 002~1 
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EXHIBITD 

Just how beneficial are we? 

Made from Recycled Paper 

• The manufacturing process of Chi net® molded paper plates 
recycles approximately 35,000 tons of paper per year. 

• Every ton of paper recycled can save 17 trees and conserve 
related energy costs in processing to pulp. 

• Recycling also reduces the amount of solid waste going into 
landfills. 

Biodegradable 

bio-de-grad-able: Readily decomposed by bacterial action. 

• Biodegradability is an integral part of composting technology - a 
fast-emerging, solid waste recycling method. 

• Chine!® paper plates are the ideal choice as they do not have a 
plastic or wax coating that may interfere with decomposition. 

While not everyone is in agreement with regard to solid waste management, 
most concur that a solution can be found in the combined use of landfills, 
recycling/composting and waste-to-energy incineration. Concerned consumers 
can feel confident that Chine~ paper plates perlorm in whatever disposal 
method is used in their community. 

The Original Molded Paper Plate · o.c a, '3 
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EXHIBITE 

·-- . - .. ..,____,_, ·~~-

Protecting tl1e Fn\·irorunent 
Its been called tl1e ··greening"' of Americ.1: growing con· 
cern among consumers about tl1e environmcnt:d imp;Ict 
of t'\ery proouct UK'Y buy. From plastic; to r:1per. :1•1d from 
\ laine to \ 1au i ... :lSumcrs are increasingly looking at 
biodegracbhility a.s an import:ull factor in tl1cir bu:·ing 
dcc1sions. · 
Chinet is the strongest disposable plate money c.1n ~u1·. 
and completely biodegradable. In fact, Chi net is one of the 
fN fully biodegradable lines. And despite it"s remarkable 
strength. it degrades much fa.ster than most ordinary 
paper plates. 
In a 12-week soil-hurial study, an independent rese:IrCh 
firm tested Chinet against se.,.en other t)pcs of paper and 
plastic plates. Products v.-ere labeled and buried in open 

mesh bags in an environment 
simulating a landfill. Every two 
weeks. they were unwthed and 
examined ·for signs of 
deterioration. 
Chinet plates reached an 
advanced state of decomposition 

Cbmtt plak lxfon bema/ in just tWO v."eeks. The other 
... . . - ,... ... . 
: -_ ... . 

' . 
........ ( '· .............. '"· 

plastic and foam plates showed 
almost no signs of deterioration 
after 12 weeks. 
In a recent nation .... ide survev 
conducted by the Michael Peters 
Group, 89% of American 
consumers are concerned about 

cbmd piotr af~ 11 uM.J the environmental impact of 
prooucts purchased, and 78% said they're v.illing to pay 
more for recyclable or biodegradable packaging. 
Chi net doesn't just keep the kitchen clean- it keeps the en1i· 
ronment clean For a gro11.ing number of en1ironmenL1ll1 
C0!1.<,Cious consumers. th:u·s one more rea'>Oil to buy Chnet. 

MWID£ ££I .&ZVa:: 
• - • •• ;.... ~ \-.. ~ 4- ["' 
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Exhibit G 
(frontl 
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(BACK) 

Free 
eoster. 

( ·~~~~~randali"li'. ',,,· r" u.in~ tli•p• 1•ahl" 1 al """'are 111ad1· frt>lli rerycled paper 
lilll'r• Th<ll llli1k1·• iiH···· '""''''· pli.illt'r• or l.HI\\ 1, bitJdt·~rcH.lalde. :'•l!nrlhin~ lll•>rt' <.lllJ 
'""r'· ,(' 1111r •'Ill lr'"''"'·nr;dl~ ,·u,r,c·ruu• f'll•lllllll'r• wdl appn·riilll'. 

\h 'n· ,ff,•rffl~ fn··· ;'"·ll'f• '" lrr rhcrr1l.:nuv. \1 hiir ~ 011·n· d11ill,!! Thr~··/1 al,;n likr rhe 
l\;11 (J!Int·r rah/,.,,aro·l,,k. ;111d handlo·· '""'lllik,· irlwrau•t· <1!! (:hinl'l ilt'lll5 an• 
IIII,·T,\1 "' ,. •<tft· ""'ln·-t-1 .. d. 11 iilt·r all• I !.!'rt'a·l' jH'!II'Irari""· 
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,o!jllj V. it•lt' \ l.i!lllll' 

Biodegradable disposable tableware 
rnade from ntolded fiber. 

'f,, mdn po,ler• lh"\ ·2o" i'dl"u' d~t· r .. rrnl ... t"" ""J lllail'"· 1\t'yes Film· Company 

Chin(•! f.lOSters. 

\lad'" ---------------
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of the 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings, and enters the following order: 

1. Respondent Keyes Fibre Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its office and principal place of business 
located at 301 Merritt 7, in the City of Norwalk, State of Connecticut. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

The term "product or package" means any product or package 
that is offered for sale, sold or distributed to the public by respondent, 
its successors and assigns, under the Chinet® brand name or any other 
brand name of respondent, its successors and assigns; and also means 
any product or package sold or distributed to the public by third 
parties under private labeling agreements with respondent, its 
successors and assigns. 

"Competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies or other evidence based on the expertise 
of professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

I. 

A. It is ordered, That respondent Keyes Fibre Company, a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any paper product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication: 

( 1) That any such product or package is degradable, biodegrad
able, or photo degradable; or, 

(2) Through the use of such terms as degradable, biodegradable, 
or photo degradable, or any other similar term or expression, that any 
such product or package offers any environmental benefits when 
consumers dispose of it as trash that is buried in a sanitary landfill, 
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unless at the time of making such representation, respondent 
possesses and relies upon competent and reliable scientific evidence 
that substantiates the representation. 

B. Provided, however, respondent will not be in violation of Part 
l(A) of this order, in connection with the advertising, labeling, 
offering for sale, sale, or distribution of any paper product or 
package, if it truthfully represents that such product or package will 
degrade into usable compost (e.g., soil-conditioning material, mulch) 
in a safe and timely manner, when disposed of in home compost piles 
or devices or in municipal solid waste composting facilities, provided 
that respondent complies with Part II of this order and discloses 
clearly, prominently, and in close proximity to such representation 
that such product or package is not designed to degrade in landfills. 

II. 

A. It is further ordered, That respondent, Keyes Fibre Company, 
a corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any paper product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
in any manner, directly or by implication, the extent to which any 
such product or package can be composted by any means or the 
extent to which municipal solid waste composting facilities for such 
product or package are available. 

B. Provided, however, respondent will not be in violation of Part 
II(A) of this order, in connection with the advertising, labeling, 
offering for sale, sale, or distribution of any paper product or 
package, if it truthfully represents that such product or package will 
compost or otherwise be converted into usable compost (e.g., soil
conditioning material, mulch) in a safe and timely manner, when 
disposed of in home compost piles or devices or in municipal solid 
waste composting facilities, provided that respondent discloses 
clearly, prominently, and in close proximity to any representation 
refening or relating to municipal solid waste composting: 
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( 1) That such product or package is compos table where munic
ipal solid waste composting facilities exist, and the current number 
of municipal solid waste composting facilities in the U.S.; or 

(2) That such product or package is compostable in the few 
communities with municipal solid waste composting facilities; or 

(3) The approximate percentage of U.S. communities or the U.S. 
population to which municipal solid waste composting facilities are 
available. 

For purposes of this order, a disclosure elsewhere on the product 
package shall be deemed to be "in close proximity" to such terms if 
there is a clear and conspicuous cross-reference to the disclosure. 
The use of an asterisk or other symbol shall not constitute a clear and 
conspicuous cross-reference. A cross-reference shall be deemed 
clear and conspicuous if it is of sufficient prominence to be readily 
noticeable and readable by the prospective purchaser when 
examining the part of the package on which the representation 
appears. 

III. 

It is further ordered, That respondent, Keyes Fibre Company, a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any paper product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
in any manner, directly or by implication, the extent to which any 
such product or package is capable of being recycled or the extent to 
which recycling collection programs for such product or package are 
available. 

IV. 

It is further ordered, That respondent, Keyes Fibre Company, a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
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manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or package in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that any product or package 
offers any environmental benefit, unless at the time of making such 
representation, respondent possesses and relies upon competent ztild 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates such representation. 

v. 

Nothing in this order shall prevent respondent from using any of 
the terms cited in Parts I, II and III, or similar terms or expressions, 
if necessary to comply with any federal rule, regulation, or law 
governing the use of such terms in advertising or labeling. 

VI. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disserninating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

VII. 

It is further ordered, That the respondent shall distribute a copy 
of this order to each of its operating divisions and to each of its 
officers, agents, representatives, or employees engaged in the 
preparation and placement of advertisements, promotional materials, 
product labels or other such sales materials covered by this order. 



170 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

VIII. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporation such as a dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations under this order. 

IX. 

It is further ordered, That respondent shall, within sixty (60)days 
after service of this order upon it, and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

LIFESTYLE FASCINATION, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3513. Complaint, Aug. 4, 1994--Decision, Aug. 4, 1994 

This consent order prohibits, among other things, a New Jersey-based corporation, 
its owner, and its general manager from making specified false representations 
'for five products (a gasoline additive, an automobile retrofit device, an electric 
stimulation device, an electric acupuncture device, and pinhole eyeglasses), 
advertised in their catalog. It also prohibits the respondents from making any 
claim regarding the performance, safety, attributes, benefits, or efficacy of the 
electric and electronic products they market unless they possess competent and 
reliable scientific evidence that substantiates the representation. In addition, 
the consent order prohibits the respondents from misrepresenting the existence, 
contents, validity, results, conclusions, or interpretations of any test or study, 
and from misrepresenting that any endorsement or testimonial for health 
related products represents the typical or ordinary experiences of users. 

Appearances 

For the Commission: Lesley A. Fair, Joel Winston, Loren 
Weinstein, C. Lee Peeler and Christian White. 

For the respondents: Robert Ullman, Bass & Ullman, New York, 
N.Y. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Lifestyle Fascination, Inc., a corporation, Eli Zabare, individually and 
as an officer of said corporation, and Simon Pantierer, individually 
("respondents"), have violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH I. Respondent Lifestyle Fascination, Inc. is a 
Delaware corporation with its office and principal place of business 
located at 12 Progress Place, Jackson, New Jersey. Respondent Eli 
Zabare is the owner, president and sole officer of the corporate 
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respondent. Respondent Simon Pantierer is the general manager of 
the corporate respondent. These individual respondents have their 
offices and principal places of business at 12 Progress Place, Jackson, 
New Jersey. Respondents Zabare and Pantierer formulate, direct, and 
control the acts and practices of the corporate respondent, including 
the acts and practices alleged in this complaint. 

PAR. 2. Respondents have advertised, offered for sale. sold. 
and distributed consumer products through their Lifestyle Fascination 
mail-order catalogue. These products include, but are not limited to, 
Fuelon, an automotive fuel additive; the Vitalizer, an automotive 
retrofit device; the Brain Tuner, a purported electro-stimulation 
device; the Rhythm, a purported electronic acupuncture device; and 
the Aerobic Eye Exercise Glasses, plastic eyeglasses with opaque 
lenses containing multiple pinholes. The Brain Tuner, the Rhythm, 
and the Aerobic Eye Exercise Glasses are devices within the meaning 
of Sections 12 and 15 of the Federal Trade Commission Act. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

Fuelon Fuel Additive 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for Fuel on, including but not necessarily 
limited to the attached Exhibit A. This advertisement contains the 
following statements: 

"Don't be held hostage by petroleum prices- Get 15% to 40% more miles per 
gallon with just one ounce of Fuel on, the miracle new fuel additive! One ounce in 
a tankful of gas (two ounces for diesel) will give your car or truck an internal 
engine tune-up every time you drive. Say goodbye to morning start-up problems. 
No more 'knocks' and 'pings' as your car climbs hills or overtakes on a highway. 
What's more: by making your fuel burn at peak efficiency, Fuelon will ensure that 
your car passes the yearly emissions inspection with ease - year after year." 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that: 
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A. Under normal driving conditions, when used as directed, 
consumers can increase their gas mileage by between 15 o/o and 40o/o 
by adding one ounce of Fuelon to their gas tanks; 

B. The use of Fuel on will ensure that a car will pass government 
emissions inspections. 

PAR. 6. In truth and in fact: 

A. Under normal driving conditions, when used as directed, 
consumers will not increase their gas mileage by between 15% and 
40% by adding one ounce of Fuelon to their gas tanks; 

B. The use of Fuel on will not ensure that a car will pass govern
ment emissions inspections. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that the use 
of Fuelon provides the benefits of an engine tune up, including the 
elimination of morning start-up problems, and engine knocking and 
pinging. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisement attached as Exhibit A, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraphs five and 
seven, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time they made the 
representations set forth in paragraphs five and seven, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph eight was, and is, false and misleading. 

The Vitalizer Automobile Retrofit Device 

PAR. 10. Respondents have disseminated or have caused to be 
disseminated advertisements for the Vitalizer automobile retrofit 
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device, including but not necessarily limited to the attached Exhibit 
B. This advertisement contains the following statements: 

"Now your car can get that 'winning-edge' with increased performance and fuel 
economy while reducing polluting emissions! Go with this secret of race car 
drivers-Vitalizer is currently used by race car drivers to help provide a winning 
edge through increased power and mileage. Now, after years of research, you can 
benefit from this much need [sic] breakthrough in combustion vehicle engineering 
with Vitalizer! ... But don't just take my word for it, listen to the experts. I'm 
sitting here with stacks of testimonials and documentation from engineers, 
mechanics, state emission control stations, trade publications, trucking firms, auto 
centers, city bus operators and folks like you and me. Even radio station KFOX in 
Encino, California tested Vitalizer on 16 vehicles! Vitalizer was tested for years 
on old vehicles as well as new ones. Here's what all this means to you: You are 
absolutely guaranteed to get up to 23% more miles per gallon, cut exhaust 
emissions up to 90%, increase engine power- faster acceleration and top-end speed 
or your money back!" 

PAR. 11. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, including but not 
necessarily limited to the advertisement attached as Exhibit B, 
respondents have represented, directly or by implication, that: 

A. Under normal driving conditions, when used as directed, an 
appreciable number of consumers will increase their gas mileage by 
23%, or close to 23%, when the Vitalizer is installed in their 
automobiles; 

B. Under normal driving conditions, when used as directed, an 
appreciable number of consumers will obtain reduced exhaust 
emissions of 90%, or close to 90%, when the Vitalizer is installed in 
their automobiles; 

C. Tests, research and expert evaluations prove that the Vitalizer 
reduces polluting emissions by up to 90% and increases fuel 
economy by up to 23%. 

PAR. 12. In truth and in fact: 

A. Under normal driving conditions, when used as directed, in 
few, if any, cases will consumers increase their gas mileage by 23%, 
or close to 23%, when the Vitalizer is installed in their automobiles; 

B. Under normal driving conditions, when used as directed, in 
few, if any, cases will consumers reduce their exhaust emissions by 
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90%, or close to 90o/o, when the Vitalizer is installed in their 
automobiles; 

C. Tests, research and expert evaluations do not prove that the 
Vitalizer reduces polluting exhaust emissions by up to 90% or 
increases fuel economy by up to 23%. 

Therefore, the representations set forth in paragraph eleven were, and 
are, false and misleading. 

PAR. 13. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, including but not 
necessarily limited to the advertisement attached as Exhibit B, 
respondents have represented, directly or by implication, that use of 
the Vitalizer will increase engine power, including faster acceleration 
and top-end speed. 

PAR. 14. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, including but not 
necessarily limited to the advertisement attached as Exhibit B, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraphs eleven and 
thirteen, respondents possessed and relied upon a reasonable basis 
that substantiated such representations. 

PAR. 15. In truth and in fact, at the time they made the 
representations set forth in paragraphs eleven and thirteen, 
respondents did not possess and rely upon a reasonable basis that 
substantiated such representations. Therefore, the representation set 
forth in paragraph fourteen was, and is, false and misleading. 

The Brain Tuner Electro-Stimulation Device 

PAR. 16. Respondents have disseminated or have caused to be 
disseminated advertisements for the Brain Tuner electro-stimulation 
device, including but not necessarily limited to the attached Exhibit 
C. This advertisement contains the following statements: 

"Increase your I.Q., expand your creativity and feel totally relaxed in just 40 
minutes! If you're looking for the ultimate in self-improvement techniques that 
promises to be easy, quick and highly effective, here is something exciting you 
should know about. ... It is called the Brain Tuner. ... Everyone is different and 
not all people respond to the same frequencies. So Engineer/Physicist Bob Peck 
designed the Brain Tuner so that it would produce 256 simultaneous frequencies all 
known to be beneficial for the natural stimulation of the brain's neurotransmitters. 
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A tiny ten hertz signal enters the brain and speeds up the production and turnover 
rate of serotonin - a neurotransmitter that acts as a stimulant to the nervous system. 
The Brain Tuner simply coaxes the brain to restore it's [sic] own chemical balance. 
The body heals itself. The neurotransmitter beta endorphin normalizes in about 40 
minutes - which is the body's own built in pain killer. According to articles 
published by scientific and medical journals and OMNI Magazine, other results 
commonly reported by users of the Brain Tuner are increased energy levels and 
improved concentration, increased endorphin production for pain control, decreases 
in worry, depression and anxiety, normalized sleep patterns, reduced sleep 
requirements, more vivid and lucid dreams, improvement in both short term and 
long term memory, and reduced psychophysiological craving and withdrawal 
symptoms from drugs and alcohol. All this may sound hard to believe but the 
technical data that exists to support these claims is overwhelming (a 12 page 
bibliography of over 350 medical articles came with our research materials). I.Q. 
gains of 20 to 30 points! A published report from the University of Wisconsin 
Medical College reports I.Q. gains of 20 to 30 points after stimulation originally 
intended to rec!uce student final exam anxiety. This was replicated by the 
University of Louisiana and is now generally accepted. Stimulation appears to 
enhance neural efficiency which shortens access time to answers. Although no 
medical claims can be made until FDA certification, full satisfaction is guaranteed 
or your money back. 

PAR. 17. Through the use of the statements contained in the 
advertisements referred to in paragraph sixteen, including but not 
necessarily limited to the advertisement attached as Exhibit C, 
respondents have represented, directly or by implication, that 
scientific studies prove that the use of the Brain Tuner: 

A. Increases one's I.Q. by 20 to 30 points; 
B. Increases energy levels; 
C. Improves concentration; 
D. Controls pain; 
E. Reduces depression and anxiety; 
F. Normalizes sleep patterns and reduces sleep requirements; 
G. Improves short term and long term memory; and 
H. Reduces psychophysiological cravings for and withdrawal 

symptoms from drugs and alcohol. 

PAR. 18. In truth and in fact, scientific studies do not prove that 
use of the Brain Tuner: 

A. Increases one's I.Q. by 20 to 30 points; 
B. Increases energy levels; 
C. Improves concentration; 
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D. Controls pain; 
E. Reduces depression and anxiety; 
F. Normalizes sleep patterns and reduces sleep requirements; 
G. Improves short term and long term memory; and 
H. Reduces psychophysiological cravings for and withdrawal 

symptoms from drugs and alcohol. 

Therefore, the representations set forth in paragraph seventeen were, 
and are, false and misleading. 

PAR. 19. Through the use of the statements contained in the 
advertisements referred to in paragraph sixteen, including but not 
necessarily limited to the advertisement attached as Exhibit C, 
respondents have represented, directly or by implication, that use of 
the Brain Tuner: 

A. Increases one's I.Q. by 20 to 30 points; 
B. Increases energy levels; 
C. Improves concentration; 
D. Controls pain; 
E. Reduces depression and anxiety; 
F. Normalizes sleep patterns and reduces sleep requirements; 
G. Improves short term and long term memory; and 
H. Reduces psychophysiological cravings for and withdrawal 

symptoms from drugs and alcohol. 

PAR. 20. Through the use of the statements contained in the 
advertisements referred to in paragraph sixteen, including but not 
necessarily limited to the advertisement attached as Exhibit C, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraphs seventeen 
and nineteen, respondents possessed and relied upon a reasonable 
basis that substantiated such representations. 

PAR. 21. In truth and in fact, at the time they made the 
representations set forth in paragraphs seventeen and nineteen, 
respondents did not possess and rely upon a reasonable basis that 
substantiated such representations. Therefore, the representation set 
forth in paragraph twenty was, and is, false and misleading. 
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The Rhythm Electronic Acupuncture Device 

PAR. 22. Respondents have disseminated or have caused to be 
disseminated advertisements for the Rhythm electronic acupuncture 
device, including but not necessarily limited to the attached Exhibit 
D. This advertisement contains the following statements: 

"Electronic acupuncture with slimming effect[.] The Rhythm- your electronic pain 
killer and body toner[.] Rhythm combines traditional Chinese Acupuncture 
treatment with modern electronic technology. Electronic acupuncture is sweeping 
the country. The Rhythm is the most powerful most advanced instrument ever 
developed for home use. Touch it to specific body points to gain relief from 
muscle, digestive, and nervous ailments .... And because the Rhythm caused [sic] 
muscle contractions .... just like normal exercise, it will help you tone up. Latest 
reports from leading hospitals suggest that such treatment will also reduce craving 
for sugar and other add-weight foods (as reported on the CBS News; July 6, 1990). 
This will further aid in restoring the trimmer you. Does it really work? Our 
suggestion: when you have a backache, a headache, fatigue, a muscle pain, stiff 
shoulders, insomnia, or any of the other conditions for which acupuncture has 
achieved its reputation, Try It. ... (Most of the people in our own office have 
bought one[.] They tell us they wouldn't part with it.)" 

PAR. 23. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-two, including but 
not necessarily limited to the advertisement attached as Exhibit D, 
respondents have represented, directly or by implication, that: 

A. Use of the Rhythm relieves muscle, digestive, and nervous 
ailments; 

B. Use of the Rhythm tones muscles; 
C. Use of the Rhythm helps the user lose weight by reducing the 

craving for sugar and other high caloric foods; 
D. Use of the Rhythm relieves backaches, headaches, muscle 

pain, stiff shoulders, insomnia, and fatigue. 

PAR. 24. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-two, including but not 
necessarily limited to the advertisement attached as Exhibit D, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph twenty
three, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 
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PAR. 25. In truth and in fact, at the time they made the 
representations set forth in paragraph twenty-three, respondents did 
not possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
twenty-four was, and is, false and misleading. 

The Aerobic Eye Exercise Glasses 

PAR. 26. Respondents have disseminated or caused to be 
disseminated advertisements for the Aerobic Eye Exercise Glasses, 
including but not necessarily limited to the attached Exhibit E. This 
advertisement contains the following statements: 

"If you are reading this through glasses, maybe you could throw them away! ... 
The developers of these incredible Aerobic Eye Exercise Glasses have files filled 
with letters like this - letters testifying to almost miraculous rescues of failing 
eyesight .... The lenses of these glasses are precision-pierced with hundreds of 
tiny apertures that admit only parallel light. This allows the retina to focus while 
the eye muscles remain totally relaxed! Remove your prescription glasses; put on 
the exercise glasses; do your hobby or watch TV. You will be astonished to find 
your eyes focusing without effort, without your glasses! Do that for 20 minutes 
daily and each day you will become less and less dependent on your prescription 
glasses!" [Testimonial: "I received your vision kit. .. September 1987 and began 
using it immediately. By December 1987, I no longer needed my prescription 
lenses. I had worn glasses for 25 years."] 

PAR. 27. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-six, including but not 
necessarily limited to the advertisement attached as Exhibit E, 
respondents have represented, directly or by implication, that: 

A. Wf':tring the Aerobic Eye Exercise Glasses results in a long
term improvement in the vision of persons with vision problems; 

B. The Aerobic Eye Exercise Glasses, while being worn, are an 
adequate substitute for prescription glasses or contact lenses to 
improve vision; 

C. The testimonial contained in the advertisement reflects the 
typical or ordinary experiences of consumers who have used the 
Aerobic Eye Exercise Glasses, in terms of long-term improvement in 
vision. 
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PAR. 28. In truth and in fact: 

A. Wearing the Aerobic Eye Exercise Glasses will not result in 
a long-term improvement in the vision of persons with vision 
problems~ 

B. The Aerobic Eye Exercise glasses, while being worn, are not 
an adequate substitute for prescription glasses or contact lenses to 
improve vision~ 

C. The testimonial contained in the advertisement does not 
reflect the typical or ordinary experiences of consumers who have 
used the Aerobic Eye Exercise Glasses, in terms of long-term 
improvement in vision. 

Therefore, the representations set forth in paragraph twenty-seven 
were, and are, false and misleading. 

PAR. 29. Through the use of the statements contained in the 
advertisements referred to in paragraph twenty-six, including but not 
necessarily limited to the advertisement attached as Exhibit E, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph twenty
seven, respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 30. In truth and in fact, at the time they made the represen
tations set forth in paragraph twenty-seven, respondents did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
twenty-nine, was, and is, false and misleading. 

PAR. 31. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 



171 

LIFESTYLE FASCINATION, INC., ET AL. 

Complaint 

EXHIBIT A 

Don't be held 
hostage by 

petroleum prices - Get 1 so;o 
to 40°/o more miles per 
gallon with just one ounce 
of Fuelon, the miracle new 
fuel additive! 

One ounce in a tankful of ;a.s (two 
Kes for diesel) will give your car or truck an 

internal engine tune-up every time you drive. Say good
bye to morning start-up problems. No more "knocks" and "pings" 
a.s your car climbs hills or overtakes on a highway. What's more: by 
maldng your heel bum at peak efficiency, Fuelon will ensure that 
your car passes the yearly emissions inspection with ease - year 
after year. 

Just one bottle of Fuelon is enough to treat 480 gallons of 
gas (treats 256 gallons of diesel fuel). Fuelon's pour-<l-matic spout 
makes dispensing the right amount easy every time. You owe it to 
yourself to get a bottle of Fuel on and see that this amazing product 
will do for your car's engine and your fuel budget. 32 oz. bottle. 
IELE226 - Gas Exteodn' - $39.95 
1ELE227 • Diesel Extender- $39.95 

Exhibit A 
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EXHIBITB 

Now your car can get that "winning-edge .. 
with increased performance and fuel economy 
while reducing polluting emissions! 

Go with this secret of race car drivers • 
Vitalizer is currently used by race car drivers to 
help provide a winning edgE through increased 
power and mileage. Now, after years of re
search, you can benefit from this much need 
breakthrough in combustion vehicle engi
neering with Vitalizer! 

It's hard to believe that this easy to 
install !installs in 20 minutes right on your fuel 
line and has no moving parts) state-of-the-art 
marvel can really do 50 much. But don't just 
take my word for it. listen to the experts. 

I'm sitting here with stacks of testimo
nials and documentation from engineers, me
chanics. state emission control stations, trade 
publications. trucking firms. auto centers, city 

Exhibit B 

bus operators and folks like you and me. Even 
Radio Station KFOX in Encino, California tested 
Vitalizer on 16 vehicles! Vitalizer was tested for 
years on old vehicles as well as new ones. 

Here's what all this means to you: You 
are absolutely guaranteed to get up to 23% 
more miles per gallon, cut exhaust emissions 
up to 90%, increase engine power • faster 
acceleration and top~nd speed or your money 
back! 

You have nothina to lose and plenty to 
gain with Vitalizer! 
IEVI'888 • Vltalbcr, 4-6 eyllader .,mea · a 
wiN blvatmalt at oaly $139.95 
tEVI'8851 • Vltalber, ror 8 cylmder euataa • 
$139.515 



LIFESTYLE FASCINATION, INC., ET AL. 183 

171 Complaint 

EXHIBITC 

Increase your 1.0., expand your creativity and 
feel totally relaxed in just 40 minutes! 

If vou re /ookmq tor the uittmate m se/(tmrrru,-,,7.111 !<. ·: · .·: .. . 
:hat promtses ro he eu.l/1. quick und hlvh/11 ,•:i;·r.'n ,· h''' 
snmethmp exo:mp yo~ shnu/J knnu· uf>nut 
The Brain Tuner (BT-5+ I 

It is C.:Jiled the Brain Tuner r BT-j.' ~nJ 11 1' Jn <X[)~rl 
menLJl research instrument that provu.J<~ mmut.- r:ec:tn· 
.:JI st1mulJ!JOn throuio(h stethoscope shJI'eJ .:J.-,·:~ ·Jc> 
behmd the ~Jrs. 

Apparent!\' ver\' low levels or' pulsc:J ekctrJc:Ji 
current have ma.Jor eliects upon tl•e h1ghest lunc· 
tions or' the bram. The BT-j. transmits a tmvelectn
cal signal that appears to harmonize w1th naturai 
brain rhythms to produce a reeling or' mild stimula
tion but the sensation ielt bv most indiv1duals 1s re
portedlyone or complete relaXation even ifhigh stress. 
anxiety. or depressiOn is present. 
How does it work? 

Everyone 1sdifferentand notal! people 
respond to the same frequencies. So Engi
neer/Physicist Bob Peck des1gned the Bram 
Tuner so that 11 1\/0uld produce over 256 
Simultaneous irequencies all known to be 
benericial for the natural stimulation of 
the brain's neurotransmitters. 

A tiny ten hertz signal enters the 
brain and speeds up the production and 
turnover rate of serotonin · a neuro
transmitter that acts as a stimulant to 
the nervous system. The Brain Tuner 
simply coaxes the brain to restore it's 
cwn chemical balance. The body heals 
itself. The neurotransmitter bet! 
endorphin nonnalizes in about 40 
minutes ·which is the body's own 
built in pain killer. 

According to articles published 
bv scientific and medical JOurnals and 
IJ,'•1NJ ~1agazme. other results commonlv reported 
by users oi the Bram Tuner are mcreased ener&,v 
levr!< ~t"'d imoro\'ed concentration. mcreased 
enCl'JIT'hin rroJuc:1on lor t:'J/0 cnntrnl dr
cre. ,~, 1n \\'om·. Jrprr~~u>n and anx1et\· nnr 

mJit;:,J .•in·r ralterns. rcJuced slun reqUJrement.s. more \'1\'Jd JnJ 
iuc1J Jr,·Jm>. 1mrrnwment 1n both short term and long term mem-JrY. 
.• nJ rcJuc:.:J r,\·chorh\'SJologlcal crJI'Jni! anJ withdrawal s~·mrt·m1s 

:r<>rn Jrugs anJ akohol. 
All this ma1 sound hard to b~lieve but the techn1C.:JI 

JaLJ that exJsts to support these cla1ms is overwhelm>"li! ra 
J 2 ra~e bJhi>O~raphv oi over 350 medical articles tam.: 

,,·,th our research matenalsl. 
I.Q. gains of 20 to 30 points! 

. .l. published report irom the LJniversltvof\\'is
consm .'ledical College reports I.Q. gains of 20 to 30 
pomts after stimulation originally intended to re
duce student final examanx1ety. This was replicated 

. by the L'niversity oi Louisiana and is now generali)' 
· accepted. Stimulation appears to enhance ne•;ral 

efficiencv which shortens access time to answers. 
· Although no medical claims can be made 
until FDA certification, full satisfaction is 
guannteedoryourmoneyback. The Drain 
Tuner is completely safe and there are 
no side-effects such as those caused bv 
drugs or pharmaceuticals. it looks like 
a Walkman !pocket size. 1" x 3-5.·8" x 
4.5"1, and weighs 4.6 oz. with seli 
contained. externally replaceable 
transistor radio battery available 
anywhere. Other models have sold 
for$600-Sl ,000. Order your Brain 
Tuner (BT-5+1 today! Only 
S249.95! 

IEBT600 • Brain TuMT (FIT· 
5+) • Only $249.951 

Exhibit C 
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Electronic Acupuncture with slimming effect 

.... ~ The Rhythm -your electronic pain killer & body toner 
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also reduce craving for sugar and other add-weight foods (as 
reported on the CBS News; July 6, 1990). This will further 
aid in restorin~ the trimmer you. 

Extenu~d electrodes let you reach any part of your 
body comfortably. Lifestyle presents this to you as the finest 
electronic acupuncture instrument available today- a.nd it's 
available only from us. 
Does it ruiJy work? 

Our suggestion: when you have a backache, a head
ache, fatigue, a muscle pain, stiff shoulders, insomnia. or a.ny 
of the other conditions for which acupuncture has achieved 
its reputation, Try ll Use the Rhythm on yourself and other 
members of your family for one full month. If you don't feel 
it's a valuable aid to have in your home, return it for full 
refund. (Most of the people in our own office have bought 
one They tell us they wouldn't part with il) Measures only 
SxJ:c r. Operates on 1 9V Ballery 
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EXHIBITE 

If you are reading this through glasses, maybe you could 
throw them away! 

"!received your vision kit ... September 1987 and 
began using it immediately. by December 19871 no 
longer needed my prescription lenses. I had worn 
glassLS for 25 years." 

Val Dewane. Valders, WI 

The developers of these incredible Aerobic Eye 
Exercise Glasses have tiles tilled with letters like this • 
letters testifying to almost miraculous rescues of failing 
eyesight; relief from eyestrain. headaches, tension! 

The lenses of these glasses are precision-pierced 
with hundreds of tiny apertures that admit only parallel 
light This allows the retina to focus while the eye 
muscles remain totally relaxed! 

Remove your prescription glasses; put on the 
exercise glasses: do your hobby or watch 1\'. You will be 
astonished to find your eyes focusing without effort. 

without your glasses! Do that for 20 minutes daily and each day you will become less and less 
dependent on your prescription glasses~ Glasses adjust for fit Kit includes complete instructions 
and an eye chart to check your daily ~o!~ess. The best investment you will ever make! 
#LEEIOO • Amlbic Eye Exercise G kit • $39.95 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practiced of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of the complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts, are true, and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Lifestyle Fascination, Inc. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its office and principal place of 
business at 12 Progress Place, Jackson, New Jersey. 

Respondent Eli Zabare is the owner and sole officer of Lifestyle 
Fascination, Inc. He formulated, directed, and controlled the acts and 
practices of said corporation, and his principal office and place of 
business is located at the above stated address. 

Respondent Simon Pantierer is the general manager of Lifestyle 
Fascination, Inc. He formulated, directed, and controlled the acts and 
practices of said corporation, and his principal office and place of 
business is located at the above stated address. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That respondents Lifestyle Fascination, Inc., a 
corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of Fuel on, or any substantially 
similar fuel additive device, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, in any manner, directly 
or by implication, that: 

A. Under normal driving conditions, when used as directed, 
consumers can increase their gas mileage by between 15% and 40% 
by adding such product to their gas tanks; or 

B. The use of such product will ensure that a car will pass 
government emissions inspections. 

II. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of the Vitalizer, or any 
substantially similar automobile retrofit device, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that: 
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A. Under normal driving conditions, when used as directed, 
consumers will increase their gas mileage by 23o/o, or up to 23%, 
when such product is installed in their automobiles; or 

B. Under normal driving conditions, when used as directed, 
consumers can obtain reduced exhaust emissions of 90o/o, or up to 
90%, when such product is installed in their automobiles. 

III. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of Aerobic Eye Exercise 
Glasses, or any other eyeglasses with opaque lenses and multiple 
pinholes, in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, in any manner, directly or by implication, that: 

A. Wearing such product results in long-term improvement in the 
vision of persons with vision problems; or 

B. Such product, while being worn, is an adequate substitute for 
prescription glasses or contact lenses to improve vision. 

IV. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of any product in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
directly or by implication, the existence, contents, validity, results, 
conclusions or interpretations of any test or study. 
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V. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as officer of said corporation, and Simon Pantierer, 
individually, and respondents' agents, representatives and employees, 
directly or through any corporation, subsidiary, divisio!! or other 
device, in connection with the advertising, promotion, offering for 
sale, sale or distribution of any automotive fuel economy product, 
including but not limited to any automobile gasoline additive, engine 
oil additive, or automobile retrofit device (as "automobile retrofit 
device" is defined in Section 511 of the Motor Vehicle Information 
and Cost Savings Act, 15 U.S.C. 2011) in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by 
implication, that use of such device will or may result in fuel 
economy improvement, unless, and only to the extent, respondents 
possess and rely on competent and reliable scientific tests which 
substantiate the representations, such as: 

A. Chassis dynamometer tests done according to procedures that 
simulate typical urban and highway driving patterns, such as the then 
current urban and highway driving test schedules established by the 
Environmental Protection Agency; or 

B. Track or road tests done according to procedures that simulate 
urban and highway driving patterns, s4ch as the then current 
procedures established in the Society of Engineers J 1 082b test 
protocol. 

Respondents shall, when using the results of any tests required by 
this Part, clearly and conspicuously disclose the limitations upon the 
applicability of the results to any automobile, truck, recreational 
vehicle, or other motor vehicle. Where the results of such tests are 
used in connection with the representation of fuel economy
improvement expressed in miles per gallon (or liter), miles per 
tankful, or percentage, or where the representation of the benefit is 
expressed as a monetary saving in dollars or percentages, all 
advertising and other promotional materials that contain the 
representation must also clearly and conspicuously disclose the 
following disclaimer: "REMINDER: Your actual saving may vary. 
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It depends on the kind of driving you do, how you drive, and the 
condition of your car." 

VI. 

It is further ordered, That respondents Lifestyle Fascination, 
Inc., a corporation, its successors and assigns, and its officers, Eli 
Zabare, individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of any product in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, 
directly or by implication, that: 

A. Use of such product can or will have any effect on the user's 
intelligence; energy levels; muscle strength or tone; weight; mental 
concentration; pain; depression or anxiety; sleep patterns or 
requirements; short or long term memory; cravings for or withdrawal 
symptoms from drugs or alcohol; or any other effect on health or the 
structure or function of the human body; or 

B. Use of such product can or will have any effect on 
acceleration, power, engine condition, exhaust emissions, or any 
other aspect of automobile performance; 

unless at the time of making such representation, respondents possess 
and rely upon competent and reliable scientific evidence that 
substantiates such representation. For purposes of this order, 
"competent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence based on the expertise 
of professionals in the relevant area, that have been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

VII. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
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individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of any consumer electric or 
electronic product in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from making any representation, directly or by implication, 
regarding the performance, safety, attributes, benefits, or efficacy of 
such product, unless, at the time of making such representation, 
respondents possess and rely upon competent and reliable evidence, 
which, when appropriate, must be competent and reliable scientific 
evidence, that substantiates such representation. Provided that, the 
terms of this Part shall not apply to the advertising, promotion, 
offering for sale, sale, or distribution of any television; videocassette, 
audio cassette, or compact disc player or recorder; radio; stereo 
component; telephone; shaver; vacuum cleaner; kitchen appliance; 
hair grooming appliance; binoculars; exercise equipment; or camera. 
Further provided that, nothing in this Part shall be construed as 
exempting from this order any product otherwise subject to the terms 
of any other Part of this order. 

VIII. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the advertising, promotion, 
offering for sale, sale or distribution of any product represented, 
directly or by implication, or intended to have any effect on health or 
the structure or function of the human body, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing that 
any endorsement (as "endorsement" is defined in 16 CFR 255.0(b)) 
of any such product represents the typical or ordinary experience of 
members of the public who use such product, unless such is the fact. 
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IX. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
a corporation, its successors and assigns, and its officers, Eli Zabare, 
individually and as an officer of said corporation, and Simon 
Pantierer, individually, and respondents' agents, representatives and 
employees, shall, for three (3) years from the date of the last 
dissemination of each representation which is subject to this order, 
maintain and upon reasonable request make available to the Federal 
Trade Commission for inspection and copying: 

A. All materials that were relied upon by respondent(s) in 
disseminating any representation covered by this order; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in any respondent's possession or control that contradict, 
gqualify, or call into question such representation, or the basis upon 
which respondent relied for such representation, including complaints 
from consumers. 

X. 

It is further ordered, That respondent Lifestyle Fascination, Inc., 
or its successors and assigns, shall: 

A. Within thirty (30) days after service of this order, provide a 
copy of this order to each of its current principals, officers, directors, 
and managers, and to all personnel, agents, and representatives 
having sales, advertising, or policy responsibility with respect to the 
subject matter of this order; and 

B. For a period of five (5) years from the date of entry of this 
order, provide a copy of this order to each of its principals, officers, 
directors, and managers, and to all personnel, agents, and/or 
representatives having sales, advertising, or policy responsibility with 
respect to the subject matter of this order within three (3) days after 
the person commences his or her responsibilities. 

XI. 

It is further ordered, That respondents Eli Zabare and Simon 
Pantierer, for a period of ten (10) years from the date of entry of this 
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order, notify the Commission within thirty (30) days of the 
discontinuance of his present business or employment and of his 
affiliation with any new business or employment which involves the 
sale of consumer products. Each notice of affiliation with any new 
business or employment shall include respondent's new business 
address and telephone number, current home address, and a statement 
describing the nature of the business or employment and his duties 
and responsibilities. 

XII. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
its successors and assigns, and its officers, Eli Zabare, individually 
and as an officer of said corporation, and Simon Pantierer, 
individually, shall notify the Federal Trade Commission at least thirty 
(30) days prior to any proposed change in the corporate respondent, 
including but not limited to dissolution, assignment or sale resulting 
in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries or affiliates, or any other change in the 
corporation which may affect compliance obligations arising under 
this order. 

XIII. 

It is further ordered, That respondents Lifestyle Fascination, Inc., 
its successors and assigns, and its officers, Eli Zabare, individually 
and as an officer of said corporation, and Simon Pantierer, 
individually, shall, within sixty (60) days after service of this order, 
and at such other times as the Federal Trade Commission may 
require, file with the Commission a report, in writing, setting forth in 
detail the manner and form in which they have complied with this 
order. 
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IN THE MATTER OF 

AMOCO CHEMICAL COMPANY, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3514. Complaint, Aug. 9, 1994--Decision, Aug. 9, 1994 

This consent order prohibits, among other things, two Delaware corporations from 
misrepresenting the extent to which any polystyrene cup, plate, and other food 
service product or packaging material is capable of being recycled or the extent 
to which recycling collection programs are available, and from representing 
that such products offer any environmental benefit unless the respondents 
possess competent and reliable scientific evidence that substantiates the claim. 

Appearances 

For the Commission: C. Steven Baker and Timothy T. Hughes. 
For the respondents: Prose. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Amoco Chemical Company, a corporation, and Amoco Foam 
Products Company, a corporation, ("respondents"), have violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondents are Delaware corporations. 
Amoco Chemical Company dominates and controls the acts and 
practices of its wholly-owned subsidiary, Amoco Foam Products 
Company. Amoco Chemical Company has its principal offices or 
place of business at 200 East Randolph Drive, Chicago, Illinois. 
Amoco Foam Products Company has its principal offices or place of 
business at 400 Northridge Road, Atlanta, Georgia. 

PAR. 2. Respondents have manufactured, advertised, labeled, 
offered for sale, sold, and distributed polystyrene products, including 
plates, cups, and other food service polystyrene products to the public 
under the trade ·name "Snacker," and under private labels. 
Respondents have also manufactured, advertised, labeled, offered for 
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sale, sold, and distributed polystyrene food service products to 
caterers, cafeterias, restaurants and other institutional buyers. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated product advertising, labeling, packaging and other 
promotional materials, for Amoco's "Snacker," and other polystyrene 
food service products, including but not necessarily limited to the 
attached Exhibits A through C. 

The aforesaid Amoco polystyrene product (Exhibit A) sold under 
private label includes the following statement on each cup: 

A 
(..~~ 

PS 
RECYCLABLE 

The aforesaid "Snacker" product packaging (Exhibit B) includes 
the following statement: 

RECYCLABLE 

The aforesaid Amoco polystyrene product (Exhibit C) includes 
the following statement on the front of the packaging: 

100% RECYCLABLE 
FOAM 

PLATES 

PAR. 5. Through the use of the statements contained in the 
advertising, packaging and labeling referred to in paragraph four, 
including but not necessarily limited to the packaging and labeling 
attached as Exhibits A through C, respondents have represented, 
directly or by implication, that their polystyrene products are 
recyclable. 

PAR. 6. In truth and in fact, while polystyrene food service 
products are capable of being recycled, the vast majority of 
consumers cannot recycle them because there are only a few 
collection facilities nationwide that will accept them for recycling. 
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Therefore, the representation set forth in paragraph five was, and is, 
false and misleading. 

PAR. 7. Through the use of the statements contained in the 
advertising, packaging and labeling referred to in paragraph four, 
including but not necessarily limited to the advertisements attached 
as Exhibits A-C, respondents have represented, directly or by 
implication, that at the time they made the representations set forth 
in paragraph five, respondents possessed and relied upon a reasonable 
basis that substantiated such representations. 

PAR. 8. In truth and in fact, at the time they made the 
representations set forth in paragraph five, respondents did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
seven was, and is, false and misleading. 

PAR. 9. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 
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EXHIBITB 

• SOAK-PROOF 
• CUT-RESISTANT 
• AU. PLASTIC 
• RIGID 
• DOUBLE I..AMINATED 
• RECYCLABLE 

OSAGE TIP 
Extremely hot foods taken directly from grill or frying 
pan may cause plate distortion. Pleese ellow food to 
cool momentarily before placing on plate. 

MICROWAVE OVEN OSAGE 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Chicago Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaints a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admission by respondents that the law has been violated as alleged 
in such complaint, and waivers and other provisions as required by 
the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondents Amoco Chemical Company and Amoco Foam 
Products Company are corporations organized, existing and doing 
business under and by virtue of the laws of the State of Delaware. 
Amoco Chemical Company dominates and controls the acts and 
practices of its wholly-owned subsidiary, Amoco Foam Products 
Company. 

Respondent Amoco Chemical Company has its principal offices 
or place of business at 200 East Randolph Drive, Chicago, Illinois. 
Respondent Amoco Foam Products Company has its principal offices 
or place of business at 400 Northridge Road, Atlanta, Georgia. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

The term "competent and reliable scientific evidence" means 
tests, analyses, research, studies, or other evidence based on the 
expertise of professionals in the relevant area, that has been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results. 

The term "product or packaging material" means any product or 
packaging material that is offered for sale, sold or distributed to the 
public by respondents, their successors and assigns, under any brand 
name of respondents, their successors and assigns; and also means 
any product or packaging material sold or distributed to the public by 
third parties under private labeling agreements with respondents, 
their successors and assigns. 

I. 

It is ordered, That respondents, Amoco Chemical Company, a 
corporation, and Amoco Foam Products Company, a corporation, 
their successors and assigns, and their officers, representatives, 
agents, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
advertising, labeling, promotion, offering for sale, sale, or 
distribution of any polystyrene food service product or polystyrene 
packaging material in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from misrepresenting, in any manner, directly or by implication 
the extent to which: 

( 1) Any such product or packaging material is capable of being 
recycled; or, 

(2) Recycling collection programs for such product or packaging 
material are available. 
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II. 

It is further ordered, That respondents, Amoco Chemical 
Company, a corporation, and Amoco Foam Products Company, a 
corporation, their successors and assigns, and their officers, 
representatives, agents, and employees, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the advertising, labeling, promotion, offering for sale, sale, or 
distribution of any plastic food service product or plastic packaging 
material in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, in any manner, directly or by implication, that any such 
product or packaging material offers any environmental benefit, 
unless at the time of making such representation, respondents possess 
and rely upon competent and reliable evidence, which when 
appropriate must be competent and reliable scientific evidence, that 
substantiates such representation. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respon
dents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their operating divisions and to each of their 
officers, agents, representatives, or employees engaged in the 
preparation and placement of advertisements, promotional materials, 
product labels or other such sales materials covered by this order. 
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V. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
the corporations such as a dissolution, assignment, or sale resulting 
in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the corporations 
which may affect compliance obligations under this order. 

VI. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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IN THE MATTER OF 

HAWTHORNE COMMUNICATIONS, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9264. Complaint, Nov. 16, 1993--Decision, Aug. 9, 1994 

This consent order prohibits, among other things, an Iowa corporation from making 
any representations about the performance, benefits, efficacy, or success rate 
of any product or service concerning business opportunities unless the 
respondent possesses competent and reliable evidence that substantiates such 
representations. In addition, the consent order prohibits the respondent from 
using any testimonial or endorsement unless it reflects the typical or ordinary 
experience of consumers who use the product. 

Appearances 

For the Commission: Jeffery T. Dahnke. 
For the respondent: Edward F. Glynn, Jr., Venable, Baetjer, 

Howard & Civiletti, Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Hawthorne Communications Inc. ("respondent"), has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent is an Iowa corporation, with its 
principal office and place of business at 300 N. 16th Street, Fairfield, 
Iowa. 

PAR. 2. Respondent, at all times relevant to this complaint, 
was an advertising agency of Tronsoft, Inc., and has directed, 
participated in, and assisted others in the creation and dissemination 
to the public of advertisements that offer for sale Tronsoft's Home 
Business Starter Kit ("Starter Kit"). 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 
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PAR. 4. Respondent promoted the sale ofTronsoft' s Starter Kit 
by scripting and producing a 30-minute television commercial 
identified as "Freedom Now," which was broadcast in various areas 
throughout the United States. The "Freedom Now" commercial 
contains the following statements and depictions: 

(a) Announcer: "A revolutionary, easy to use tool for starting ten new high 
profit businesses and earning up to six figures a year, without leaving your home. 
No matter what your age, education or occupation, Ron Way's Home Business 
Starter Kit can help you put cash in your pockets immediately and it's easy." 

(b) Announcer: "Make big money at home in your spare time with an 
amazing new secret. Introducing Freedom Now with self-made millionaire Ronald 
Way, a nationally acclaimed computer software expert who's come up with an 
astonishing new business concept. A new way to make money that you, no matter 
what your age, background, or occupation can use to earn hundreds, thousands, 
even millions of dollars, starting tomorrow working right out of your own home." 
MESSAGE SUPERIMPOSED ON SCREEN: Anyone Can Do It 

(c) Ron Way: "[T]hink about it. No matter what your age, occupation, or 
education is, man or woman, you can make yourself rich providing this lucrative 
service right out of your own home. No more boss. No more traffic. No more late 
nights away from your family. Be there while your children are growing up. We're 
calling it Tronsoft's Freedom Now Plan and it can change your life." 

(d) Announcer: "Ron explains how easy his ten different home based 
business gold mines are - businesses using his powerful analysis reports like the 
Real Estate Investment Report, Franchise Matching and the Mortgage Reduction 
Report, a report that over 50 million homeowners could buy from you at a 200% 
profit or more." 

(e) Announcer: "When you order Ron's Home Business Starter Kit, you'll 
also get these money making tools. Ron Way's 300 page information-packed 
manual showing you the step-by-step proven system that Ron used to go from being 
$40,000 in debt to earning nearly a million dollars a year- in just three years." 

(f) Endorser: "I don't have to punch a time clock any more. I don't have to 
meet a deadline any more. I'm my own boss. I'm my own person. I am self made 
and I'm growing." MESSAGE SUPERIMPOSED ON SCREEN: "Thanks To 
Tronsoft, Sending Children To College" 

(g) Endorser: "I have the freedom in my life that I've always wanted and 
never could achieve working for someone else. [I] needed the tools and I needed 
the advisors to be on my own and be successful on my own and Tronsoft is really 
the advisor company." MESSAGE SUPERIMPOSED ON SCREEN: "Thanks to 
Tronsoft, She Owns Her Own Business" 

(h) Endorser: "This is just one deal. Twelve grand, actually $12,383. And 
I thought I've never seen that much money in one lump and that's not a lot. But I 
had never seen that kind of money in one lump sum in my life. And there it was. 
And we sat down - what we did is we got financially free as they say. I took Ron's 
advice. I paid off all the bills. I still had enough left for Christmas." MESSAGE 
SUPERIMPOSED ON SCREEN: "Thanks to Tronsoft: Earning Thousands, 
Working Just Four Days A Week" 
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(i) Endorser: "I can do $50, $95 deals. You know, a couple times a day and 
I'm making, you know, twice as much as an executive in a large corporation ... 
MESSAGE SUPERIMPOSED ON SCREEN: "Earned $4,000 in one month 
working only one day a week." 

U) Ron Way: "Right now, I'm going to introduce you to two guests that have 
made a killing using the Tronsoft secret, and they've done it in two different ways 
.... Both of these gentlemen have incredible stories to tell, but before we get 
started I just wanted to point out that David has used the reports to build his own 
business and since made himself into a millionaire while Andre Brady on the other 
hand sells the reports and services and has done incredibly well." 

(k) Ron Way: "You actually went from selling water heaters to owning a 
multimillion dollar company, and operating right out of your own home with the 
assistance of Tronsoft analysis reports. Is that right?" 

Endorser: "That's right. I was able to use one of your reports to help me 
get a new business idea off the ground." MESSAGE SUPERIMPOSED ON 
SCREEN: Created His Own Multi-Million Dollar Business 

(1) Ron Way: "Folks, you've just seen a couple of examples of how you can 
make money if you have the advantage if you've got the secret. It's called Freedom 
Now and here's your chance to put it to work for you." 

(m) Ron Way: "[A]nd you can do the same thing. I'm talking about $20,000 
in two months. Earning $400 for maybe a half day's work on a Saturday morning. 
Earning six figures a year and never ever leaving your home." 

(n) On Screen: Stay Tuned To Find Out How You Can Earn Hundreds Of 
Dollars A Week At Home In Your Spare Time 

(o) Endorser: "In one month, I made about $25,000 in profit, because I was 
using Tronsoft." 

PAR. 5. Through the use of the statements and depictions 
contained in the "Freedom Now" commercial referred to in paragraph 
four, respondent has represented, directly or by implication, that: 

(a) Consumers who use the Starter Kit typically readily succeed 
in starting and operating successful businesses out of their own 
homes; 

(b) Consumers who use the Starter Kit typically earn substantial 
income; 

(c) Endorsements appearing in the "Freedom Now" commercial 
reflect the endorser's actual experience of starting a business with the 
aid of Tronsoft's products or services; 

(d) Endorsements appearing in the "Freedom Now" commercial 
reflect the typical or ordinary experience of members of the public 
who have used Tronsoft' s products or services. 

PAR. 6. In truth and in fact: 
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(a) Consumers who use the Starter Kit do not typically readily 
succeed in starting and operating successful businesses out of their 
own homes; 

(b) Consumers who use the Starter Kit do not typically earn 
substantial income; 

(c) Endorsements appearing in the "Freedom Now" commercial 
do not reflect the endorser's actual experience of starting a business 
with the aid of Tronsoft' s products or services; 

(d) Endorsements appearing in the "Freedom Now" commercial 
do not reflect the typical or ordinary experience of members of the 
public who have used Tronsoft's products or services. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of the statements and depictions 
contained in the "Freedom Now" commercial referred to in paragraph 
four, respondent has represented, directly or by implication, that at 
the time it made the representations set forth in paragraph five, 
respondent possessed and relied upon a reasonable basis that substan
tiated such representations. 

PAR. 8. In truth and in fact, at the time it made the represen-
tations set forth in paragraph five, respondent did not possess and rely 
upon a reasonable basis that substantiated such representations. 
Therefore, the representation set forth in paragraph seven was, and is, 
false and misleading. 

PAR. 9. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 

DECISION AND ORDER 

The Commission having heretofore issued its complaint charging 
the respondent named in the caption hereof with violation of Section 
5 of the Federal Trade Commission Act, as amended, and the 
respondent having been served with a copy of that complaint, 
together with a notice of contemplated relief; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
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in the complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, or that the facts as alleged in such complaint, other than 
jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3.25(c) of 
its Rules; and 

The Commission having considered the matter and having 
thereupon accepted the executed consent agreement and placed such 
agreement on the public record for a period of sixty (60) days, now 
in further conformity with the procedure prescribed in Section 3.25(f) 
of its Rules, the Commission hereby makes the following jurisdic
tional findings and enters the following order: 

1. Respondent Hawthorne Communications, Inc., is a corpora
tion organized, existing and doing business under and by virtue of the 
laws of the State of Iowa, with its office and principal place of 
business located at 300 N. 16th Street, in the City of Fairfield, State 
of Iowa. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent~ and the proceeding 
is in the public interest. 

ORDER 

As used in this order, the term "business opportunity" means an 
activity engaged in for the purpose of making a profit. 

I. 

It is ordered, That respondent, Hawthorne Communications, Inc., 
a corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, offering for sale, sale or distribution of any Tronsoft 
product or service, in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from selling, broadcasting, disseminating, or assisting or 
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encouraging others to sell, broadcast or disseminate the "Freedom 
Now" commercial described in the complaint. 

II. 

It is further ordered, That respondent, Hawthorne Communi
cations, Inc., a corporation, its successors and assigns, and its 
officers, agents, representatives and employees, directly or through 
any corporation, subsidiary, division or other device, in connection 
with the advertising, offering for sale, sale or distribution of 
Tronsoft' s Home Business Starter Kit ("Starter Kit") or any 
substantially similar product, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
directly or by implication, that: 

A. Consumers who use such product readily succeed in starting 
and operating successful businesses out of their own homes. 

B. Consumers who use such product earn substantial income. 

For purposes of this provision, "substantially similar product" means 
any product or material containing substantially similar information 
or techniques as the Starter Kit and that purports to instruct 
consumers how to start and operate a computer-based consulting 
business at home. 

III. 

It is further ordered, That respondent, Hawthorne Communi
cations, Inc., a corporation, its successors and assigns, and its 
officers, agents, representatives and employees, directly or through 
any corporation, subsidiary, division or other device, in connection 
with the advertising, offering for sale, sale or distribution of the 
Starter Kit or any other product or service concerning business 
opportunities, in or affecting commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from representing, directly or by implication, the performance, 
benefits, efficacy or success rate of any such product or service, 
unless, at the time of making the representation, respondent possesses 
and relies upon competent and reliable evidence, which when 
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appropriate must be competent and reliable scientific evidence, that 
substantiates such representation. For purposes of this order, 
competent and reliable scientific evidence shall mean tests, analyses, 
research, studies, or other evidence based on the expertise of 
professionals in the relevant area, that has been conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the profession to yield accurate and 
reliable results. 

IV. 

It is further ordered, That respondent, Hawthorne Communi
cations, Inc., a corporation, its successors and assigns, and its 
officers, agents, representatives and employees, directly or through 
any corporation, subsidiary, division or other device, in connection 
with the advertising, offering for sale, sale or distribution of any 
product or service, in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

A. Using, publishing, or referring to any endorsement (as 
"endorsement" is defined in Section 255(b), Part 255, Title 16, Code 
of Federal Regulations) unless respondent has good reason to believe 
that at the time of such use, publication, or reference, the 
endorsement reflects the honest opinions, findings, beliefs, or 
experience of the endorser and contains no express or implied 
representations which would be deceptive or unsubstantiated if made 
directly by respondent. 

B. Representing, directly or by implication, that any 
endorsement of the product or service represents the typical or 
ordinary experience of members of the public who use the product or 
service unless such is the case. 

V. 

It is further ordered, That respondent shall distribute a copy of 
this order to each of its operating divisions and to each officer, agent 
and personnel responsible for the preparation, review or placement 
of advertising, or other materials covered by this order, and shall 
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secure from each such person a signed statement acknowledging 
receipt of this order. 

VI. 

It is further ordered, That respondent shall for a period of five (5) 
years from the entry of this order, notify the Federal Trade 
Commission at least thirty (30) days prior to any proposed change in 
the respondent, such as dissolution, assignment, or sale resulting in 
the emergence of a successor corporation, the creation or dissolution 
of new corporations or subsidiaries of the respondent, or any other 
change in the corporation that may affect compliance obligations 
arising out of this order. 

VII. 

It is further ordered, That respondent, and its successors and 
assigns, shall, for five (5) years after the date of the last dissemination 
to which they pertain, maintain and upon request make available to 
the Federal Trade Commission for inspection and copying: 

A. All materials that were relied upon by respondent In 
disseminating any representation covered by this order; and 

B. All reports, tests, studies, surveys, demonstrations or other 
evidence in respondent's possession or control that contradict, 
qualify, or call into question such representation, or the basis upon 
which respondent relied for such representation, including complaints 
from consumers. 

VIII. 

It is further ordered, That respondent shall, within sixty (60)days 
after service of this order upon it and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

BEVERLY HILLS WEIGHT LOSS CLINICS 
INTERNATIONAL, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3515. Complaint, Aug. 11, 1994--Decision, Aug. 11, 1994 

This consent order prohibits, among other things, a commercial diet program 
company from misrepresenting the perfonnance or safety of any diet program 
it offers in the future, and requires the respondent to possess competent and 
reliable scientific evidence to substantiate any future claims it makes about 
weight loss, weight loss maintenance, or rate of weight loss; to make a number 
of disclosures regarding maintenance success claims; and to disclose all 
mandatory fees. 

Appearances 

For the Commission: Gary S. Cooper, Charles La Due and 
Richard F. Kelly. 

For the respondent: Gary Buchman, Hassman & Rachstein, 
Boston, MA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Beverly Hills Weight Loss Clinics International, Inc., a corporation 
("respondent"), has violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent Beverly Hills Weight Loss Clinics 
International, Inc. ("Beverly Hills"), is a Virginia corporation, with 
its principal office or place of business at 200 Highpoint A venue, 
Suite B-5, Portsmouth, Rhode Island. 

PAR. 2. Respondent advertises, offers for sale, sells, and 
otherwise promotes throughout much of the eastern United States 
weight loss and weight maintenance services and products, and 
nakes them available to consumers at numerous "Beverly Hills 
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Weight Loss Clinics" in many states. These products include "food" 
within the meaning of Sections 12 and 15 of the Federal Trade 
Commission Act. Through clinics owned by Beverly Hills, 
franchised by Beverly Hills, and licensed by Beverly Hills to use the 
Beverly Hills trademark and the Beverly Hills weight loss and weight 
maintenance services and products, respondent is engaged, and has 
been engaged, in the sale and offering for sale of low calorie diet 
(LCD) weight loss programs and weight maintenance programs to 
consumers. 

PAR. 3. In the course and conduct of its business, respondent 
has disseminated or caused to be disseminated advertisements for 
weight loss and weight maintenance services and products. 
Respondent has placed, or has authorized the placement of, these 
advertisements with numerous newspapers, radio stations, and 
television stations for the purpose of inducing consumers to purchase 
its products and services. Respondent further advertises the Beverly 
Hills weight loss programs through the use of promotional materials, 
including pamphlets and brochures, given to customers and 
prospective customers at individual Beverly Hills Weight Loss Clinic 
locations. 

PAR. 4. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 5. Respondent's advertisements and promotional mater
ials include, but are not necessarily limited to, the advertisements and 
promotional materials attached hereto as Exhibits A-X. 

PAR. 6. The advertisements and promotional materials referred 
to in paragraph five, including but not necessarily limited to the 
attached Exhibits A-I, contain the following statements: 

(a) RESULTS! 
BEVERLY HILLS GUARANTEES THEM. 
Safe, fast, effective 
Guaranteed results 
[Exhibit A] 

(b) RESULTS 
BEVERLY HILLS GUARANTEES THEM. 
Lose Up To 7 Pounds And A Full Dress Size In One Week! 
Weight Loss Guaranteed* for Life. 
[Exhibit B] 

(c) FUN 
BEVERLY HILLS MAKES WEIGHT LOSS FUN 
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"And I Have Only 5 Pounds to Go." 
Weight Loss Guaranteed* for Life. 
[Exhibit C] 

(d) It's Real Food, Real Results! 
At Beverly Hills, you eat the same food you serve your family. And you 
will lose 2 to 5 pounds each week. Our program helps you reach your 
goal weight and keep it off. Put your trust in the people who know--our 
clients. They've had proven results. 
Kimberly Wiggins ... 44 Y2 lbs. 57 Y2 inches 
[Exhibit D) 

(e) Laura L. Porter. .. lost 24 3/4 lbs. & 28 V2" 
Although this is a true story, it is not an unusual story. It is something our 
counselors hear everyday. Why not let us help you get a new lease on 
life? 
LOSING WEIGHT DOESN'T MAKE SENSE UNLESS YOU KEEP IT 
OFF!!! 
BEVERLY HILLS Weight Loss Clinics 
"Where Temporary Loss Is No Success" 
[Exhibit E] 

(f) Beverly Hills says put your trust in the claims of people who know - our 
clients. They've had proven results. After all, aren't they the ones you 
can really trust.. .. 
Steve Gaddy ... IOO Lbs. 68" 
Beverly Kuch .. .46 Lbs. 41 Y2" 
[Exhibit F] 

(g) Some weight loss companies claim to be the best, based on a comparison 
test that everyone seems to be refuting. Others claim they're best, based 
on a newspaper reporter's opinion. 
Beverly Hills says put your trust in the claims of people who know - our 
clients. They've had proven results. After all, aren't they the ones you 
can really trust? 
Francis Foster Lost 33 lbs. 
Kathy Cooper Lost 68 lbs. 
Debbie Rogers Lost 35 lbs. 
Winnie Sutton Lost 42 Y2 lbs. 
[Exhibit G] 

(h) DREAMS DO COME TRUE 
"I Lost 30 Pounds and I Feel Great." 
... Guaranteed. Lose 3-7 Pounds Per Week 
[Exhibit H] 

(i) REVOLUTIONARY PROGRAM SHEDS THOUSANDS OF POUNDS. 
"Beverly Hills Gave Me The Willpower." 
... Guaranteed. Lose 3-7 Pounds Per Week 
[Exhibit I] 

PAR. 7. Through the use of the statements set forth in 
paragraph six, and others in advertisements and promotional 
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materials not specifically set forth herein, respondent represents and 
has represented, directly or by implication, that Beverly Hills 
customers typically are successful in reaching their weight loss goals 
under the Beverly Hills weight loss programs. 

PAR. 8. Tr.;·ough the use of the statements set forth in 
paragraph six, anu others not specifically set forth herein, respondent 
represents and has represented, directly or by implication, that at the 
time it made the representation set forth in paragraph seven, 
respondent possessed and relied upon a reasonable basis that 
substantiated such representation. 

PAR. 9. In truth and in fact, at the time it made the represen
tation set forth in paragraph seven, respondent did not possess and 
rely upon a reasonable basis that substantiated such representation. 
Therefore, the representation set forth in paragraph eight was, and is, 
false and misleading. 

PAR. 10. The advertisements and promotional materials referred 
to in paragraph five, including but not necessarily limited to the 
attached Exhibits J-P, contain the following statements: 

(a) THE FINAL SOLUTION To Your Weight Problem 
LOSE WEIGHT FOREVER. ... 
We do not consider weight loss successful unless its permanent. There is 
a reason why our method works to keep weight off where others fail. 
Come to the nearest clinic for a consultation and let us demonstrate our 
famous method of easy permanent weight control. 
[Exhibit J] 

(b) GUARANTEED* WEIGHT LOSS FOR LIFE 
... Beverly Hills guarantees weight loss forever! Not just for this year but 
for all the years to come .... 
[Exhibit K] 

(c) LOSE WEIGHT QUICKLY & SAFELY 
LET BEVERLY HILLS SHOW YOU THEW A Y 
BEVERLY HILLS Weight Loss Clinics 
"Where Temporary Loss Is No Success" 
[Exhibit L] 

(d) 8 DRESS SIZES & GAINED BACK NOTHING BUT SELF-ESTEEM 
... I'm ELATED after going from a size 12 to a 4!! The best part though 
is I have kept my eight off now for 15 months ... 
Debbie Jones 30 Lbs. 
[Exhibit M] 
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(e) We Have a Secret! 
The secret to slimming down and staying slim .... 
It's called Guaranteed* Weight Loss For Life 

"I have stayed slim for more than 1 Y2 years"! 
30 lbs. Denise Gillispie 
[Exhibit N] 

(f) Carol Te1Iy 
Lost 22 lbs. & 25 inches three years ago. Still maintaining. 
[Exhibit 0] 

(g) "Since I became a Beverly Hills woman, I've lost 20 pounds, and I'll 
never gain them back!"- Jackie C. 
Weight Loss Guaranteed for Life.* 
[Exhibit P] 

PAR. 11. Through the use of the statements set forth in 
paragraph ten, and others in advertisements and promotional 
materials not specifically set forth herein, respondent represents and 
has represented, directly or by implication, that: 

(a) Beverly Hills customers typically are successful in reaching 
their weight loss goals and maintaining their weight loss either long
term or permanently; and 

(b) Beverly Hills customers typically are successful in main
taining their weight loss achieved under the Beverly Hills weight loss 
programs. 

PAR. 12. Through the use of the statements set forth in 
paragraph ten, and others not specifically set forth herein, respondent 
represents and has represented, directly or by implication, that at the 
time it made the representations set forth in paragraph eleven, 
respondent possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 13. In truth and in fact, at the time it made the 
representations set forth in paragraph eleven, respondent did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
twelve was, and is, false and misleading. 
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PAR. 14. The advertisements and promotional materials referred 
to in paragraph five, including but not necessarily limited to the 
attached Exhibits D, E, H, I and L, contain the following statements: 

(a) And you will lose 2 to 5 pounds each week. 
[Exhibit D] 

(b) LOSE 3-7 LBS. PER WEEK 
[Exhibits E and L] 

(c) Guaranteed. Lose 3-7 Pounds Per Week. 
[Exhibits Hand I] 

PAR. 15. Through the use of the statements set forth in 
paragraph fourteen, and others in advertisements and promotional 
materials not specifically set forth herein, respondent represents and 
has represented, directly or by implication, that customers on the 
Beverly Hills weight loss programs typically lose weight at an 
average rate of two to five or three to seven pounds per week. 

PAR. 16. Through the use of the statements set forth in 
paragraph fourteen, and others not specifically set forth herein, 
respondent represents and has represented, directly or by implication, 
that at the time it made the representations set forth in paragraph 
fifteen, respondent possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 17. In truth and in fact, at the time it made the 
representations set forth in paragraph fifteen, respondent did not 
possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, the representation set forth in paragraph 
sixteen was, and is, false and misleading. 

PAR. 18. In the routine course and conduct of its business, 
respondent states during initial sales presentations that consumers 
will typically reach their desired weight loss goals within the time 
frames computed for their programs by Beverly Hills Weight Loss 
Clinics' personnel. 

PAR. 19. Through the use of the statements set forth in 
paragraph eighteen, and others not specifically set forth herein, 
respondent represents and has represented, directly or by implication, 
that at the time it made the representation set forth in paragraph 
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eighteen, respondent possessed and relied upon a reasonable basis 
that substantiated such representation. 

PAR. 20. In truth and in fact, at the time it made the 
representation set forth in paragraph eighteen, respondent did not 
possess and rely upon a reasonable basis that substantiated such 
representation. Therefore, the representation set forth in paragraph 
nineteen was, and is, false and misleading. 

PAR. 21. The advertisements and promotional materials referred 
to in paragraph five, including but not necessarily limited to the 
attached Exhibits Q and R, contain the following statements: 

(a) Only Beverly Hills Has A Totally Safe Weight Loss Program. 
Our Diet Plan Is Complete. 
We are the first major weight loss clinic to recognize the importance of 
adding Essential Fatty Acids as a dietary supplement. We call this 
wonderful product BEV-EFA. You'll call it miraculous. And only 
Beverly Hills offers it. 
[Exhibit Q] 

(b) SCIENTIFIC ADVANCEMENT 
BEV-EFA Makes Our Weight Loss Plan Complete. 
This Beverly Hills supplement will help you prevent the problems that 
patients in other weight loss programs could experience. 
Weight loss without Essential Fatty Acids supplementation may lead to 
such symptoms as: hair loss, skin changes, diarrhea, as well as possible 
metabolic effects. There is experimental evidence from animal studies 
that EFA deficiency may contribute to the development of cholesterol 
gallstones. By adding BEV-EFA to our weight loss supplement plan, you 
will be protecting yourself against the negative characteristics associated 
with weight loss. And ONLY Beverly Hills offers this marvelous dietary 
supplement. 
[Exhibit R] 

PAR. 22. Through the use of the statements set forth in 
paragraph twenty-one, and others in advertisements and promotional 
materials not specifically set forth herein, respondent represents and 
has represented, directly or by implication, that the Beverly Hills 
weight loss programs are safer than other weight loss programs that 
do not include essential fatty acid supplementation. 

PAR. 23. Through the use of the statements set forth in 
paragraph twenty-one, and others not specifically set forth herein, 
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respondent represents and has represented, directly or by implication, 
that at the time it made the representation set forth in paragraph 
twenty-two, respondent possessed and relied upon a reasonable basis 
that substantiated such representation. 

PAR. 24. In truth and in fact, at the time it made the 
representation set forth in paragraph twenty-two, respondent did not 
possess and rely upon a reasonable basis that substantiated such 
representation. Therefore, the representation set forth in paragraph 
twenty-three was, and is, false and misleading. 

PAR. 25. In the course and conduct of its business, respondent 
provides its customers with diet instructions that require said 
customers, inter alia, to come in to one of respondent's weight loss 
clinics three times a week for monitoring of their progress, including 
weighing in. In the course of regularly ascertaining its customers' 
weight loss progress, respondent, in some instances, is presented with 
weight loss results indicating that customers are losing weight 
significantly in excess of their projected goals, which is an indication 
that they may not be consuming all of the food prescribed by their 
diet instructions. Such conduct could, if not corrected promptly, 
result in health complications. 

PAR. 26. When presented with the weight loss results described 
in paragraph twenty-five, respondent on many occasions has not 
disclosed to the customers that failing to follow the diet instructions 
and consume all of the food prescribed could result in health 
complications. This fact would be material to consumers in their 
purchase and use decisions regarding respondent's weight loss 
programs. In light of respondent's practice of monitoring people on 
the programs, said failure to disclose was, and is, a deceptive 
practice. 

PAR. 27. The advertisements referred to in paragraph five, 
including but not necessarily limited to the attached Exhibits D, F, K, 
M, N, 0, R, S and T, contain the following statements: 

(a) Special 6 Weeks For $69 
• lab included • 6 week minimum 
[Exhibit D] 
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(b) Final Week! 
Limited Special 
$10.00 per week 
• Lab included 
• Eat grocery store foods 
• 6 week minimum 
[Exhibit F] 

(c) 4 WEEKS ONLY $49 
[Exhibit K] 

(d) 8 WEEKS ONLY 
$9900 

Plus Pay Only $1.00 For Complete Lab Test 
[Exhibit M] 

(e) Get 5 weeks of weight loss for only $59°0 

[Exhibit N] 
(f) $10 a week 

medical fee included 
6 week minimum 
[Exhibit 0] 

(g) 8 WEEKS OF WEIGHT LOSS 
ONLY $99°0 plus 
Pay only $1 for complete lab test 
(First Time Visit Bonus) 
[Exhibit R] 

(h) ONE LOW PRICE $5°4 

Program average weekly cost 
[ExhibitS] 

(i) ONE LOW PRICE! 
30 lb. Program Will Average 
$430 Per Week 
[Exhibit T] 

PAR. 28. Through the use of the statements set forth in 
paragraph twenty-seven, and others in advertisements not specifically 
set forth herein, respondent represents and has represented, directly 
or by implication, that the advertised price is the only cost associated 
with losing weight on the Beverly Hills weight loss programs. 

PAR. 29. In truth and in fact, the advertised price is not the only 
cost associated with losing weight on the Beverly Hills weight loss 
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programs. There are substantial additional mandatory expenses 
associated with losing weight on the Beverly Hills weight loss 
programs that far exceed the advertised price. Therefore, the 
representation set forth in paragraph twenty-eight was, and is, false 
and misleading. 

PAR. 30. In its advertising and sale of the Beverly Hills weight 
loss programs, respondent has represented that the advertised price 
is the only cost associated with losing weight on the Beverly Hills 
weight loss programs. Respondent has failed to disclose adequately 
to consumers the existence and amount of all mandatory expenses 
associated with participation in the Beverly Hills programs. This fact 
would be material to consumers in their purchase decisions regarding 
the programs. The failure to disclose this fact, in light of the 
representation made, was, and is, a deceptive practice. 

PAR. 31. The advertisements referred to in paragraph five, 
including but not necessarily limited to the attached Exhibits U-X, 
contain the following statements: 

(a) 1st TIME PATIENTS ONLY 
2 WEEKS FREE 
[Exhibit U] 

(b) 2 FREE WEEKS 
Call For An Appointment 
First time members only. Must be 30 lbs. or more overweight. 
[Exhibit V] 

(c) FREE! FREE! FREE! 
FREE - 4 WEEK WEIGHT LOSS PROGRAM 
[Exhibit W] 

(d) WANTED 
20 persons to participate in a FREE WEIGHT LOSS PROGRAM. Must 
need to lose 30 pounds or more. In return, you will authorize BEVERLY 
HILLS to use photos and testimonials for advertising purposes. Complete 
details available in person only .... 
[Exhibit X] 

PAR. 32. Through the use of the statements set forth in 
paragraph thirty-one, and others in advertisements not specifically set 
forth herein, respondent represents and has represented, directly or by 
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implication, that respondent's weight loss programs are being offered 
to consumers at no cost. 

PAR. 33. In truth and in fact, the receipt of free weight loss 
services is contingent upon the purchase, at substantial expense to the 
consumer, of other goods or services that are mandatory for 
participation in the Beverly Hills weight loss programs. Therefore, 
the representation set forth in paragraph thirty-two was, and is, false 
and misleading. 

PAR. 34. In advertising the free offer of weight loss services 
under the Beverly Hills weight loss programs, respondent represents 
and has represented that its weight loss programs are being offered to 
consumers at no cost. Respondent has failed to disclose adequately 
to consumers that the receipt of free weight loss services is 
contingent upon the purchase, at substantial expense to the consumer, 
of other goods or services that are mandatory for participation in the 
Beverly Hills weight loss programs. This fact would be material to 
consumers in their purchase decisions regarding the programs. The 
failure to disclose this fact, in light of the representation made, was, 
and is, a deceptive practice. 

PAR. 35. In providing advertisements and promotional materials 
referred to in paragraph five to its individual franchised or licensed 
clinics for the purpose of inducing consumers to purchase its weight 
loss and weight maintenance services and products, respondent has 
furnished the means and instrumentalities to those clinics to engage 
in the acts and practices alleged in paragraphs five through thirty
four. 

PAR. 36. The acts and practices of respondent as alleged in this 
complaint constitute deceptive acts or practices and the making of 
false advertisements in or affecting commerce in violation of Sections 
5(a) and 12 of the Federal Trade Commission Act. 

Commissioner Owen was recorded as voting in the affirmative, 
but dissenting as to the exception requiring full numerical disclosures 
involving quantitative weight loss maintenance claims in short radio 
and TV ads. 
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EXHIBIT A 

llvertr ~ 317 7/U/t ,.uc coop 

RESULTS! 

• Medically supervised 
• Safe, fast, effective 
•. Long term maintenance 
• Individual coWlsellng 
• Cuaranteed results 

Hurry Before Summer Endsl 

~l~l~l~ ~Ill~ 
{1/~t~C!~ 

CALL NOW 
SALEM 389·1200 
VINTON 981·9200 
ROANOKE 362·7100 
BLACKSBURC 951·2400 
WYTHEVILLE 228·9111 

I 

I 
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EXHIBITB 

BEVERLY HILLS 
GUARANTEES 11-IEM. 
Lose Up To 7 Pounds And A Full Dress Size In 
One Week! Weight Loss Guaranteed* for Life. 

(OFFER GOES HERE) 

• ~ weeks of weight loss • 6 weeh of stabilization 
• 52 weeks of maintenance • Labwork & medical 
fees included • 1 week of nutritional supplements· 
Btvdy HiDJ Wtitht loJJ Oinics Art Mtdicd, Swflm'istd! 
O..r Ditllll"] Foods Comp/J Wid\ FDA Rtquirrrnnwl 
•Pr~nm dmns and rcquircmcnu ava~ablc 11 uch clinic 

Each clinic indcPfndcntly 0\l'ncd and Gp(tlled. 

(CLINIC LOCATION AND PHONE NUMNBER) 

~[~[~mllll~ ~~~ 
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EXHIBITC 

BEVERLY HILLS 
MAKES WEIGHT 
LOSS FUN. 
'~nd I Have Only 
5 Pounds To Go~' 
Weight Loss Guaranteed• 
for life. 

(OFFER GOES HERE) 

• 4 weeks of weight loss 
• 6 weeks of stahnization 
• 52 weeks of maintenance 
• Labwork &. medical fees included 
• 1 week of nutritional supplements 
Btwrl, HiDJ Wti&ht La.s Oinics A1t 
MtdicGD, Swpmriltd! Owr Oit141J FoodJ 
Campi, \Vi&.\ fn'. RtqwirtmmCJl 
•Prosram dttaits and rrquirc~Mnuavailablc 

at uch c~nic 
Each ct.nic lndtpmdtndy ownfCI and operated. 

(CliNIC LOCATION 
AND PHONE NUMBER) 

..... -.. "'J: 

118 F.T.C. 
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EXHIBITD 

l{EC01{0 OF ADVEl{'flSlNG 

CLINIC ________ _ 

DIRECTOR-------

UU8l1. 

DATE/DAY 
),JLr.ql 

(Ad appea~re-rd "'1'":'1n~p~ap~er~} ------

WEA 11iER CONDmONS 

~~~1~ 
'l(uct~.l 

At. 8everty H1lla, )'OU eat 
the same food you serve 

your famJl)'. 
And·)'OU Will loee 2 to 5 
pounds each week. Our 

program helps you 
reach your goal weight 

and-keep lt orr. 

Special 
6Weeks_$69 

For 
' t l&b lncl\lded t ! WMil mlnlmlll!l 

Put your b"UUt ln the people 
who know-our cllents. 

They've had proven results. 

349 Jonestown Rd. 

~m~~~m~'- :;;~~s;~: 
NEWSPAPER------

. ·ty.,...,. IOinC Ill 11M Itt. dw ._,. h 1NNM. - • ~ '-.!! _, • ~-
CALLS---

AJ>PTS 

SHOWS ___ _ 

COMMENTS: _____________________________________ _ 

Exhibit D 
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EXHIBITF 

L'' ··c ___ ...!::b.J::::::.....:... . .5~·---
""'-' 

'ITUSt wliat 
our customers 

finow! 
Bnarl)' H1n. N)"' put )'Our tn&at 1a U.. 
tlalmt of people wbo how - ov 
rUeau. Tbe)''n lu.d J,rona raalllU 
~ ~~a't IJit)' t OUt )'OU tU: 

"- E Vv'S? A? C: S. ---------

CA.LLS 

A~PTS 

SHOWS ___ _ 

WEATHER CO~'DrTIONS 

COMME~IS: ---------------------------
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EXHIBITG 

••. I' 

!)fj(j2 ~ 
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EXHIBITH 

• Revolutionary REX-UTE me Phase 
System 

• Medicolty~&,Awoved 
• Guaranteed. Lose ~ 7 F'ounds Per 

VtOOk 
• Private One-One Counseling & 

SuP!X)rt 

• Eat Nutriticftalty Balanced ~Is 
• Lifestyle Mainteoonce Pr~ram 

~s£~ ~[~(~l~ ~Ill~ eo~,~.~ 
lf/~t~c~ 

(Q.JNIC Lcx::ATION 
ltM) 

F'HOt-E MJMBER) 

CMN 'rQ.I( ONN FRANCHISE. FOR~ 1-&D-476-6996 <'i 
Exhibit 
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EXHIBIT I 

DREAMS DO coME TRUE 

Each Olnlc 
lndependentty 

ONned& 
Operated 

"I Lost 30 
Pounds and I 
Feel Great." 

• Revolutionary REX-UTE Frve Phose 
~em 

• Medically Su~sed &,Awcved 
• Guaranteed. Lose 3-7 Pounds Per 

W3ek 
• Private One-One Counseling & 
Su~ 

• Eat Nutritionally Balanced ~Is 
• Ufesty1e Maintenance R"~ram 

(QJNIC LOCATION 
AND 

PHONE t-U.4BER) 

Call NowRx 
Details 

118 F.T.C. 

Exhibit J 
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EXHIBIT J 

OUol 

Exhibit " 
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EXHIBITK 

Guaranteed· ifJ'' 
WEIGHT LOSS FOR LIFE 
TillS YEAR I RESOLVE 
TO MOVE TO BEVERLY HILLS. 

L osing weight can be a dream come true 
with Beverly Hills. How do I know? 
Because many of my friends have lost 

weight the Beverly Hills way and they had a blast 
doing it! They've convinced me that Beverly 
Hills is the only program that has really worked 
And, do you know what - Beverly Hills 
guarantees weight loss forever! Not just for 
this year but for all the 
years to come. You 
simply can't go wrong. 
I'm joining Beverly Hills 
today. You should, too! 
I can't wait to become .. 
the person I was meant 

~~~~~~Ill~ 
.. . . 

. / . ~ 

,• 4 WEEKS ONLY 4.9 
' . - - . . ~ 

IISF.T.C. 

OI.J3UOU 

bit K 

' 
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EXHIBITL 

[L©~~ o/M~O®~If 
QUICKLY & SAFELY 

"Insert reszimcnio.l here: 
skcm cmdk'vnc mclcd 
m:onclcd m,cndjJ:dkdmc 
cxmxkds dkvc kc c,dkv v,cki 
ci'I1Xk:!lc.s me .. " 

LET 
BEVERLY HILLS 
SHOW YOU 
THE WAY 

Insert Photo H ere 

• MEDICALLY SUPERVISED 
• LOSE 3·7 LBS, PER WEEK 

• NO SHOTS, NO PILLS, NO EXERCISE 

•EAT REGULAR, NUTRITIONALLY BALANCED MEALS 

CALL TODAY 
000-0000 
0000 Street City State 

~m~m,u~ 
IY~ttwC'~ 

EACH CUr.<: ND£P£NOENTL V O'NNED 6 OPEAAlliO 

"Where Temvorary Loss Is No Success" 

() (J ;j 00 '( 

Exhibit L 
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8 DRESS 
SIZES & 
GAINED 
BACK 
NOTHING 
BUT SELF· 
ESTEEM! .. 

•After my doctor told me 
to lose weight or walk with 
a cane In 10 years. I wene 
straight to Beverly Hills 
Weight Loss Clinic! I 
couldn1 believe M. I was 
losing welghl without 
powders, pms or shots 
& I'm f.l.Al.E..Q aner going 
from a size 12 to a 411 

The best part though 
Is I have kept my weight 
off now for 15 months 
& even after all this time, 
1 e<.n stin count on the 
stan at Bever1y Hills lor 
counseling & support!" 

Debbie Jones 
30 Lbs. 

737-3511 
Towne Centre 

(Next to 
Goody's) 

Elizabethtown 

~[~[~lmi ll~ 
18 WEEKS ONLY 

i$ggoo 

118 F.T.C. 
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EXHIBITN 

r----------------------------------.uuoloJ 
We Have a Secret! 

The secret to slimming down 
and staying slim .... 

It's called 

Guaranteed* [i?J' 
WEIGHT LOSS FOR LIFE 

TOWNE CENTRE 
Elizabethtown 

'Program O.taRs and Requirement• a1 your local cAnlc. 

7 

~[~[~m u~ 
fl/~t~c~ 

For the best In local Sports Coverage read The News-Fllterprhe 
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EXHIBITO 

. • • lJ j I 

CLINIC _______ _ 
DAT~DAY~~--~-------

(Ad :~ppcarcd m puper) 

DIRECTOR---

NEWSPAPER 

CALLS--

APPTS 

SHOWS __ _ 

WEATHER CONOlTIONS 

Beverly Hills Says: 
·gn wet tiOJlS 

OP ~our . Real Grocery 
J Store Foods 

• Travel, Dine-Out 
• Nurse on StaJ'I' 

• Privalt' Counst'IJng 
• Owned 

COMME~S: ____________________________________ __ 
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EXHIBITP 

I ..... ,· " 
toolv tlrefll, ~·~·_.. 

"Since I became a Beverly Hills . A~\ 
woman, I've lost 20 pounds, and .' ,q ·: ..._ 
I'll never gain them back!"_ Jackie c. ~ ~-~ : 

Take it from Jackie C. She lost 20 pounds .. ~·:L 
and she looks as great as she feels. You can be 
a Beverly Hills woman and look great, roo. 

Our clinics are medically supervised. The 
program is safe, fast, and our dietary foods 
comply with FDA requirements. 

Lose from 3 to 7 pounds and a full dress size 
in one week. 

Weight Loss Guaranteed for Life: 

Join today and enjoy these great benefits: 
• 4 weeks of weight loss • 6 weelcs of 
stabilization • 52 weeb of maintenance 
• Labwork & medical fees included 
• 1 week of nutritional supplements 
•Call lor D.a4....! .._.__.. ~ ....,~~. .. ~ .. ,.,..__ 
"E.ochclftlr:~--.l....t_.,!. 

(CLINIC LOCATION 
AND PHONE NUMBER) 
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EXHIBITQ 
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EXHIBITR 
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EXHIBITS 

W t_ ~I(_ Ql- i· ~b(u t\('-\ v<. ~; I\~ d-

l h ~ rJcc v-& E(\ tct, p,- ise.. 
- ' ·- ~- ••. .• .; I'I!'J\ 

ONE LOW PRICE 
Program average $504 

weekly cost · 

118 F.T.C. 

I i: ,_I~} I l (I 
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EXHIBITT 

0U61J(j 
cut .. llc _______ _ DATE/DAY 

(Ad 61pp~!a-re-rd..-,n-p~t-p-er.-) -----

DIRECTOR------- ...... WEATHER CONDITIONS 
emzen Inc. ... uRelllbOro -----

LOW PRICEI 
30 b. Program WID Average 

8480 
Per Week 

• All Weight Loss 
• 6 Weeks Stabilization 
• 1 Year of Molntenonce 

PI • Medical Fees 
• Starter ICif 

I\) ~m~1m·m I 
)\ 

~ 
,.,. 

~~~ 
_..., l'lco.J:1.., ~ 

~• JorMtfown load l>o~wrt.loOoeoiOOoq'f~ 

=zil 659-1364 
-· -···~-- --- ------------

NEWSPAPER------- G-2~~2 
CALLS __ _ 

AYPTS 

SHOWS __ _ 

COMMENTS:---------------------
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EXHIBITU 

BEVERLY HILLS 
(llJ~@~~$11~~©$ _,,_ .... --· ...,.~-...., 

Witwftlfll• .--
--~ ........ 

LOSING 
WEIGHT 
IS MORE 

....,_ttCI),M .......... ""' 
THAN JUST A MATIER 
OF WILLPOWER 
Mo•1 ofo~r llol/ort formtr /'Qn'to/1. T~t) rtfltct 

lilt tnr• ,.,,.,~, •I "" ••d ~•unto•dl"' ""''l 
'"""" ••IJ froto flrrt·A•oi hto•ltdft. At lt'Hrf1 
Hilb "' ~ill.., litis''" ••' ~~ •ou -'1 1Af 
di/Jtrto~ I MEt>!CAUY 

SU'lRVISII) 

•10$( )·711.1 
l'ttWUI 

•NOI'IW 

• NO SHOTS 
• N!mOIONALLY JALANCID MlAU • NO [)([10$( 

CALL 

000-0000 
0000 ADDRESS 
CITY, STAlE 

• NStl1 rtTI"MM 
AI'C{Jtf',...IQ<041[. 

IACH CLINIC 
INDEPENDENn Y 

OWNED AND 
OPE RATtO 

118 F.T.C. 
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EXHIBITV 

Which Seat Would You 
Rather See Disa ear? 

Start losing weight now at Beverly 
Hills, and you'll be slUing pretty 
down the road. Just head for The 
Hills - Beverly Hills - for a free 
consultation and complete details. 
Or, you can sit this one out. 

_ ~-- COUPQN - ~ i:I--~-COUPON•--

~-~';:2 :FR~E E rJr 1 ~-s1fmm_er;1~i~ 1 
1 1_w· EEKS·ur,-IShape~uo~Pian 1 
I :--~, _ ~.:!•: I ~Lose all·thb ~lght 1 
I ' ,, Call For An:.·:: I: you want through -I 
I ,,· :·~ Appointment :\ l-1~t._ ~V, of· sum_tn~~;--1 
I First time members I ·· · -ree lab. · · 1 
I only. Must be 30 lbs._ -I - S-1 ggoo · .. I 
1 ::or more overwe_l_g,hl: :; 1'~ .. ~ i 1 t .... !! ~· I 

• uplru !WW2 . " . ,_, ~ 0 
•• upltu &W2 : '':''': 

~--COUPON.--.-~---------

~ ··r~Ori'~~s": !~Mt~ft~~~~ 
I lo I · 
I ,_: _.. .lft!·;:.l,'·.:i 1 ::~737~3511~: 
I • . Pnce ··--~: 1 ~-ELIZABETHTOwN .•. 
I .. ~1:- :_ ··t.~:?j!t_<-~o.;'t:_ilt·~·t•:I1 ~Towne Center Mall)j; 

. '(.;.· ·~ •• &W2~:- .. ·1.]J. p .. (Next ,to:Goody'l) ·-~ 
L·.::.·--=~-.. ~· .. -'--... .....,. .. _.._.:.,-c~; 

/ 

0062Jb 
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EXHIBITW 

PRESENT THIS COUPON AND RECEIVE 

*FREE CONSULTATION 
*FREE-4WEEK WEIGHT 

LOSS PROGRAM 

118 F.T.C. 

Lose 3·7 pounds per week with our medically supervised program 
·Eat ,regular foods 
·No shots 
·No Pills 

GOOD AT STAFFORD LOCATION ONLY 
CALL TODAY 

703-659-0455 

LAb fee; and nuln.lional supplcmenls nul inclucled in 1his offer. 

EXPIRES JANUARY 10, 1990 

XI-14 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Boston Regional Office proposed 
to present to the Commission for its consideration and which, if 
issued by the Commission, would charge respondent with violation 
of the Federal Trade Commission Act, 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
determined that it had reason to believe that the respondent has 
violated the Act, and that complaint should issue stating its charges 
in that respect, and having thereupon accepted the executed consent 
agreement and placed such agreement on the public record for a 
period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby makes the following jurisdictional findings and enters the 
following order: 

I. Respondent Beverly Hills Weight Loss Clinics International, 
Inc. ("Beverly Hills"), is a Virginia corporation, with its office and 
principal place of business located at 200 Highpoint A venue, Suite 
B-5, Portsmouth, Rhode Island. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall 
apply: 

A. "Competent and reliable scientific evidence" shall mean those 
tests, analyses, research, studies, or other evidence conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted in the relevant profession or science 
to yield accurate and reliable results; 

B. "Weight loss program" shall mean any program designed to 
aid consumers in weight loss or weight maintenance; 

C. A "broadcast medium" shall mean any radio or television 
broadcast, cablecast, home video or theatrical release; 

D. For any order-required disclosure in a print medium to be 
made "clearly and prominently" or in a "clear and prominent" 
manner, it must be given both in the same type style and in: (1) 
twelve point type where the representation that triggers the disclosure 
is given in twelve point or larger type; or (2) the same type size as the 
representation that triggers the disclosure where that representation 
is given in a type size that is smaller than twelve point type. For any 
order-required disclosure given orally in a broadcast mediun1 to be 
made "clearly and prominently" or in a "clear and prominent" 
manner, the disclosure must be given at the same volume and in the 
same cadence as the representation that triggers the disclosure. 

E. A "short broadcast advertisement" shall mean any advertise
ment of thirty seconds or less duration made in a broadcast medium. 

I. 

It is ordered, That respondent, Beverly Hills Weight Loss Clinics 
International, Inc., a corporation, its successors and assigns, and its 
officers, and respondent's agents, representatives and employees, 
directly or through any corporation, subsidiary, division or other 
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device, including franchisees or licensees, in connection with the 
advertising, promotion, offering for sale, or sale of any weight loss 
program in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

A. Making any representation, directly or by implication, about 
the success of participants on any weight loss program in achieving 
or maintaining weight loss or weight control unless, at the time of 
making any such representation, respondent possesses and relies 
upon competent and reliable scientific evidence substantiating the 
representation, provided, further, that for any representation that: 

(1) Any weight loss achieved or maintained through the weight 
loss program is typical or representative of all or any subset of 
participants using the program, said evidence shall, at a minimum, be 
based on a representative sample of: 

(a) All participants who have entered the program, where the 
representation relates to such persons; provided, however, that the 
required sample may exclude those participants who dropped out of 
the program within two weeks of their entrance, or who were unable 
to complete the program due to illness, pregnancy, or change of 
residence; or 

(b) All participants who have completed a particular phase of the 
program or the entire program, where the representation only relates 
to such persons; 

(2) Any weight loss is maintained long-term, said evidence shall, 
at a minimum, be based upon the experience of participants who were 
followed for a period of at least two years from their completion of 
the active maintenance phase of respondent's program or earlier 
termination, as applicable; and 

(3) Any weight loss is maintained permanently, said evidence 
shall, at a minimum, be based upon the experience of participants 
who were followed for a period of time after completing the program 
that is either: 
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(a) Generally recognized by experts in the field of treating 
obesity as being of sufficient length for predicting that weight loss 
will be permanent, or 

(b) Demonstrated by competent and reliable survey evidence as 
being of sufficient duration to permit such a prediction. 

B. Representing, directly or by implication, except through 
endorsements or testimonials referred to in paragraph I.E. herein, that 
participants of any weight loss program have successfully maintained 
weight loss, unless respondent discloses, clearly and prominently, 
and in close proximity to such representation, the statement: "For 
many dieters, weight loss is temporary."; provided, further, that 
respondent shall not represent, directly or by implication, that the 
above-quoted statement does not apply to dieters in respondent's 
weight loss program; provided, however, that a mere statement about 
the existence, design, or content of a maintenance program shall not, 
without more, be considered a representation that participants of any 
weight loss program have successfully maintained weight loss. 

C. Representing, directly or by implication, except through short 
broadcast advertisements referred to in paragraph I.D. herein, and 
except through endorsements or testimonials referred to in paragraph 
I.E. herein, that participants of any weight loss program have 
successfully maintained weight loss, unless respondent discloses, 
clearly and prominently, and in close proximity to such represent
ation, the following information: 

( 1) The average percentage of weight loss maintained by those 
participants; 

(2) The duration over which the weight loss was maintained, 
measured from the date that participants ended the active weight loss 
phase of the program, provided, further, that if any portion of the time 
period covered includes participation in a maintenance program(s) 
that follows active weight loss, such fact must also be disclosed; and 

(3) If the participant population referred to is not representative 
of the general participant population for respondent's programs: 

(a) The proportion of the total participant population in 
respondent's programs that those participants represent, expressed in 
terms of a percentage or actual numbers of participants, or 



252 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

(b) The statement: "Beverly Hills makes no claim that this [these] 
result[s] is [are] representative of all participants in the Beverly Hills 
program.''; 

provided, further, that compliance with the obligations of this 
paragraph I.C. in no way relieves respondent of the requirement 
under paragraph LA. of this order to substantiate any representation 
about the success of participants on any weight loss program in 
maintaining weight loss. 

D. Representing, directly or by implication, in short broadcast 
advertisements, that participants of any weight loss program have 
successfully maintained weight loss, unless respondent: 

(1) Includes, clearly and prominently, and in immediate conjunc
tion with such representation, the statement: "Check at our clinics for 
details about our maintenance record."; 

(2) For a period of time beginning with the date of the first 
broadcast of any such advertisement and ending no sooner than thirty 
days after the last broadcast of such advertisement, complies with the 
following procedures upon the first presentation of any form asking 
for information from a potential client, but in any event before such 
person has entered into any agreement with respondent: 

(a) Give to each potential client a separate document entitled 
"Maintenance Information," which shall include all the information 
required by paragraph LB. and subparagraphs I.C.(l)-(3) of this 
order and shall be formatted in the exact type size and style as the 
example form below, and shall include the heading (Helvetica 14 pt. 
bold), lead-in (Times Roman 12 pt.), disclosures (Helvetica 14 pt. 
bold), acknowledgment language (Times Roman 12 pt.) and signature 
block therein; provided, further, that no information in addition to 
that required to be included in the document required by this 
subparagraph I.D.(2) shall be included therein: 
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MAINTENANCE INFORMATION 

You may have seen our recent ad about maintenance success. Here's some 
additional information about our maintenance record. 

[Disclosure of maintenance statistics goes 
hereXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXX] 
For many dieters, weight loss is temporary. 

I have read this notice. --------------
(Client Signature) (Date) 

(b) Require each potential client to sign such document; and 
(c) Give each client a copy of such document; and 

provided, however, that if any potential participant who does not then 
participate in the program refuses to sign or accept a copy of such 
document, respondent shall so indicate on such document and shall 
not, for that reason alone, be found in breach of this subparagraph 
I.D.(2); and 

(3) Retain in each client file a copy of the signed maintenance 
notice required by this paragraph; provided, further, that: 

(i) Compliance with the obligations of this paragraph I.D. in no 
way relieves respondent of the requirement under paragraph I.A. of 
this order to substantiate any representation about the success of 
participants on any weight loss program in maintaining weight loss; 
and 

(ii) Respondent must comply with both paragraph I.D. and 
paragraph I. C. of this order if respondent includes in any such short 
broadcast advertisement a representation about maintenance success 
that states a number or percentage, or uses descriptive terms that 
convey a quantitative measure such as "most of our customers 
maintain their weight loss long-term"; and 

provided, however, that the provisions of paragraph I.D. shall not 
apply to endorsements or testimonials referred to in paragraph I.E. 
herein. 

E. Using any advertisement containing an endorsement or testi
monial about weight loss success or weight loss maintenance success 
by a participant or participants of respondent's weight loss programs 
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if the weight loss success or weight loss maintenance success 
depicted in the advertisement is not representative of what partici
pants in respondent's weight loss programs generally achieve, unle~s 
respondent discloses, clearly and prominently, and in close pro~;,.lauty 
to the endorser's statement of his or her weight loss success or weight 
loss maintenance success: 

( 1) What the generally expected success would be for Beverly 
Hills customers in losing weight or maintaining achieved weight loss; 
provided, however, that in determining the generally expected 
success for Beverly Hills customers respondent may exclude those 
customers who dropped out of the program within two weeks of their 
entrance or who were unable to complete the program due to illness, 
pregnancy, or change of residence; or 

(2) One of the following statements: 

(a) "You should not expect to experience these results." 
(b) "This result is not typical. You may not do as well." 
(c) "This result is not typical. You may be less successful." 
(d) " 's success is not typical. You may not do as well." 
(e) " 's experience is not typical. You may achieve less." 
(f) "Results not typical." 
(g) "Results not typical of program participants."~ 

provided, further, that if the endorsements or testimonials covered by 
this paragraph are made in a broadcast medium, any disclosure 
required by this paragraph must be communicated in a clear and 
prominent manner and in immediate conjunction with the 
representation that triggers the disclosure~ and 

provided, however, that: 

(i) For endorsements or testimonials about weight loss success, 
respondent can satisfy the requirements of subparagraph I.E.(l) by 
accurately disclosing the generally expected success in the following 
phrase: "Beverly Hills clients lose an average of_ pounds over an 
average_- week treatment period"; and_ 

(ii) If the weight loss success or weight loss maintenance success 
depicted in the advertisement is representative of what participants 
of a group or subset clearly defined in the advertisement generally 



BEVERLY HILLS WEIGHT LOSS CLINICS INTERNATIONAL 255 

213 Decision and Order 

achieve, then, in lieu of the disclosures required in either subpara
graph I.E.(l) or (2) herein, respondent may substitute a clear and 
prominent disclosure of the percentage of all of respondent's 
customers that the group or subset defined in the advertisement 
represents. 

F. Representing, directly or by implication, that the price at 
which any weight loss program can be purchased is the only cost 
associated with losing weight on that program, unless such is the 
case. 

G. Representing, directly or by implication, the price at which 
any weight loss program can be purchased, unless respondent 
discloses, clearly and prominently, either: 

( 1) In close proximity to such representation, the existence and 
amount of all mandatory costs or fees associated with the program 
offered; or 

(2) In immediate conjunction with such representation, one of the 
following statements: 

(a) "Plus the cost of [list of products or services that participants 
must purchase at additional cost]." 

(b) "Purchase of [list of products or services that participants 
must purchase at additional cost] required."; 

provided, further, that in broadcast media, if the representation that 
triggers any disclosure required by this paragraph is oral, the required 
disclosure must also be made orally. 

H. Representing, directly or by implication, that any weight loss 
program or service can be obtained for free, unless respondent 
discloses, clearly and prominently, either (1) in close proximity to 
such representation, the existence and amount of all mandatory fees 
associated with the free offer; or (2) in immediate conjunction with 
such representation, the following statement: "You must pay for [list 
of products or services that participants must purchase at additional 
cost] to take advantage of this free offer."; provided, further, that in 
broadcast media, if the r_epresentation that triggers the disclosure is 
oral, the disclosures required by either ( 1) or (2) of this paragraph 
must also be made orally. 
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I. Failing to disclose over the telephone, for a period of time 
beginning with the date of any advertisement of the price at which 
any weight loss program can be purchased and ending no sooner that 
180 days after the last dissemination of any such advertisement, to 
consumers who inquire about the cost of any weight loss program, or 
are told about the cost of any weight loss program, the existence and 
amount of any mandatory costs or fees associated with participation 
in the program; provided, however, that respondent may satisfy this 
requirement by directing its weight loss centers to disclose the 
information, by providing the center personnel with suggested 
language to be used when responding to telephone inquiries and by 
making its best efforts to ensure compliance with its directive to 
disclose price information over the telephone. 

J. Representing, directly or by implication, the average or 
typical rate or speed at which participants or prospective participants 
in any weight loss program have lost or will lose weight, unless at the 
time of making such representation, respondent possesses and relies 
upon competent and reliable scientific evidence substantiating the 
representation. 

K. Representing, directly or by implication, that participants or 
prospective participants in respondent's weight loss programs have 
reached or will reach a specified weight within a specifkd time 
period, unless at the time of making such representation, respondent 
possesses and relies upon competent and reliable scientific evidence 
substantiating the representation. 

L. Making comparisons between the efficacy of respondent's 
weight loss program(s) and the efficacy of any other weight loss 
and/or diet program(s ), unless at the time of making such 
representation, respondent possesses and relies upon a competent and 
reliable scientific study or survey substantiating the representation. 

M. Making comparisons between the safety of respondent's 
weight loss program(s) and the safety of any other weight loss and/or 
diet program(s), unless at the time of making such representation, 
respondent possesses and relies upon competent and reliable 
scientific evidence substantiating the representation. 

N. Failing to disclose, clearly and prominently, either (1) to each 
participant who, after the first two weeks on the program, is 
experiencing average weekly weight loss that exceeds two percent 
(2o/o) of said participant's initial body weight, or three pounds, 
whichever is less, for at least two consecutive weeks, or (2) in writing: 
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to all participants, when they enter the program, that failure to follow 
the diet instructions and consume the total caloric intake 
recommended may involve the risk of developing serious health 
complications. 

0. Misrepresenting, directly or by implication, the existence, 
contents, validity, results, conclusions, or interpretations of any test 
or study. 

P. Misrepresenting, directly or by implication, the performance, 
efficacy, or safety of any weight loss program or weight loss product. 

II. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to the effective date of any proposed 
change in the corporate respondent such as dissolution, assignment, 
or sale resulting in the emergence of a successor corporations, the 
creation or dissolution of subsidiaries, or any other change in the 
corporation that may affect compliance obligations arising out of this 
order. 

III. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That respondent shall distribute a copy of 
this order to each of its officers, agents, representatives, independent 
contractors and employees, who is involved in the preparation and 
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placement of advertisements or promotional materials or in commu
nication with customers or prospective customers or who have any 
responsibilities with respect to the subject matter of this order; and, 
for a period of five (5) years from the date of entry of this order, 
distribute same to all future such officers, agents, representatives, 
independent contractors and employees. 

v. 

It is further ordered, That: 

A. Respondent shall distribute a copy of this order to each of its 
franchisees and licensees and shall contractually bind them to comply 
with the prohibitions and affirmative requirements of this order; 
respondent may satisfy this contractual requirement by incorporating 
such order requirements into its current Operations Manual; and 

B. Respondent shall further make reasonable efforts to monitor 
its franchisees' and licensees' compliance with the order provisions; 
respondent may satisfy this requirement by: (1) taking reasonable 
steps to notify promptly any franchisee or licensee that respondent 
determines is failing materially or repeatedly to comply with any 
order provision; (2) providing the Federal Trade Commission with 
the name and address of the franchisee or licensee and the nature of 
the noncompliance if the franchisee or licensee fails to comply 
promptly with the relevant order provision after being so notified; 
and (3) in cases where that franchisee's or licensee's conduct 
constitutes a material or repeated violation of the order, diligently 
pursuing reasonable and appropriate remedies available under its 
franchise or license agreement and applicable state law to bring about 
a cessation of that conduct by the franchisee or licensee. 

VI. 

It is further ordered, That respondent shall, within sixty (60) days 
after the date of service of this order, file with the Commission a 
report, in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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IN THE MATTER OF 

DOCTORS MEDICAL WEIGHT LOSS CENTERS, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3516. Complaint, Aug. 11, 1994--Decision, Aug. 11, 1994 

This consent order prohibits, among other things, the Florida commercial diet 
program companies and their officer from misrepresenting the performance or 
safety of any diet program they offer in the future, and requires the respondents 
to possess competent and reliable scientific evidence to substantiate any future 
claims they make about weight loss, weight loss maintenance, or rate of weight 
loss; to make a number of disclosures regarding maintenance success claims; 
and to disclose all mandatory fees. 

Appearances 

For the Commission: Eric Bash, Matthew Daynard and Richard 
F. Kelly. 

For the respondents: Gabriel Imperato, Broad & Cassell, Fort 
Lauderdale, FL. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Doctors Medical Weight Loss Centers, Inc. ("DMWLC"), Doctors 
Weight Loss Centers, Inc. ("DWLC"), and Joyce A. Schuman, indi
vidually and as an officer of said corporations (hereinafter, 
collectively, "respondents"), have violated the provisions of the 
Federal Trade Commission Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, alleges: 

PARAGRAPH 1. (a) Respondents DMWLC and DWLC are 
Florida corporations, formerly doing business, with their principal 
offices and places of business located at 5479 A North Federal 
Highway, Fort Lauderdale, Florida. 

(b) Respondent Joyce A. Schuman is an officer of the corporate 
respondents. Individually or in concert with others, she formulates, 
directs, and controls the acts or practices of the corporate 
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respondents, including the acts or practices alleged in this complaint. 
Her principal residence is located at 2730 Sea Island Drive, Fort 
Lauderdale, Florida. 

(c) Respondents have cooperated and acted together in carrying 
out the acts and practices alleged in this complaint. 

PAR. 2. Respondents have advertised or otherwise promoted, 
offered for sale, and sold, weight reduction and weight control 
programs and products, and have made them available to consumers 
at their weight loss centers. Respondents have offered for sale and 
sold diet programs of 800 to 1500 calories per day, that include food, 
as "food" is defined in Section 15 of the Federal Trade Commission 
Act. 

PAR. 3. In the course and conduct of their business, 
respondents have disseminated or have caused to be disseminated 
advertisements for weight reduction and weight control programs and 
products. Respondents have placed these advertisements with 
various media for the purpose of inducing consumers to purchase 
their programs and products. Respondents have further advertised 
their weight loss programs through the use of promotional materials, 
including pamphlets and brochures, given to customers and 
prospective customers at individual weight loss center locations. 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 5. Respondents' advertisements and promotional materi-
als include, but are not necessarily limited to, the advertisements and 
promotional materials attached hereto as Exhibits A-0. 

PAR. 6. The advertisements and promotional materials referred 
to in paragraph five, attached hereto as Exhibits A-J, contain the 
following statements: 

(a) "Permanent Weight Loss" (Exhibit A) 
(b) "Lose 3-8 pounds per week, safely, economically, and permanently with 

professional supervision." (Exhibit B) 
(c) "WHAT MAKES A WEIGHT LOSS PROGRAM GREAT? ... Results 

should be long lasting & offer a lifetime solution to a weight problem ... GUESS 
WHAT! ... We just described the DOCTORS WEIGHT LOSS PROGRAM." 
(Exhibits C-E) 

(d) "Doctors Weight Loss Advantage You Keep The Weight Off' 
(Exhibit F) 

(e) "The best way to lose weight and keep it off' (Exhibit G) 
(f) "TAKE IT OFF ... AND KEEP IT OFF!" (Exhibit H) 
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(g) "WHAT MAKES OUR PROGRAM THE BEST? ... LONG-LASTING 
RESULTS ... '3 years later and I'm still slim, trim, healthy. It's no problem staying 
a size 5 .... "' (Exhibit I) 

(h) "I reached my goal and lost 30 lbs. in just 10 weeks." (Exhibit J) 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in advertise
ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that: 

(a) DMWLC/DWLC customers typically are successful in 
reaching their weight loss goals and maintaining their weight loss 
either long-term or permanently; 

(b) DMWLC/DWLC customers typically are successful in 
maintaining their weight loss achieved under the DMWLC/DWLC 
diet program; and 

(c) DMWLC/DWLC customers typically are successful in 
reaching their weight loss goals. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
at the time they made the representations set forth in paragraph seven, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time respondents made the 
representations set forth in paragraph seven, they did not possess and 
rely upon a reasonable basis that substantiated such representations. 
Therefore, respondents, representation as set forth in paragraph eight 
was and is false and misleading. 

PAR. 10. The advertisements referred to in paragraph five, 
attached hereto as Exhibits A, C, D-F, and J-N contain the following 
statements: 

(a) "$11 PER WEEK" (Exhibits A, F, J, L-N) 
(b) "$15 PER WEEK" (Exhibit C) 
(c) "$8 PER WEEK" (Exhibits D and E) 
(d) "$9 PER WEEK" (Exhibit K) 
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PAR. 11. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
the advertised price is the only cost associated with losing weight on 
the DMWLC/DWLC weight loss program. 

PAR. 12. In truth and in fact, the advertised price is not the only 
cost associated with losing weight on the DMWLC/DWLC weight 
loss program. There are substantial, additional mandatory expenses 
associated with participation in the DMWLC/DWLC weight loss 
program. Therefore, respondents, representation as set forth in 
paragraph eleven was and is false and misleading. 

PAR. 13. In advertising the price of the DMWLC/DWLC 
weight loss program, respondents have failed to disclose to 
consumers the existence and amount of all mandatory expenses 
associated with participation in the DMWLC/DWLC weight loss 
program. This fact would be material to consumers in their purchase 
or use decisions regarding the weight loss program. In light of 
respondents' representation as set forth in paragraph eleven that the 
quoted price represents the only cost associated with the 
DMWLC/DWLC weight loss program, said failure to disclose was 
and is a deceptive practice. 

PAR. 14. The advertisements referred to in paragraph five, 
attached hereto as Exhibits B, L, M, and N, contain the following 
statements: 

(a) "Lose 3-8 pounds per week, safely, economically, and permanently with 
professional supervision." (Exhibit B) 

(b) "START TODAY BE 30 LBS. LIGHTER IN 30 DAYS!" (Exhibit L) 
(c) "LOSE 3 TO 7 LBS. A Week" (Exhibit M) 
(d) "LOSE 3-6 LBS. A WEEK" (Exhibit N) 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
consumers following the DMWLC/DWLC weight loss program 
typically lose weight at an average rate of: 

(a) Thirty pounds in thirty days; and 
(b) Three to eight pounds per week. 
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PAR. 16. The advertisements referred to in paragraph five, 
attached hereto as Exhibits C-E and N contain the following 
statements: 

(a) "LOSE UP TO 7 LBS PER WEEK" (Exhibits C, D) 
(b) "LOSE UP TO 6 LBS. PER WEEK" (Exhibit E) 

(c) "Up to 6 lbs. per week weight loss" (Exhibit N) 

PAR. 17. Through the use of the statements contained in the 
advertisements referred to in paragraph sixteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
an appreciable number of consumers following the DMWLC/DWLC 
weight loss program typically lose weight at an average rate of six to 
seven pounds per week. 

PAR. 18 .. Through the use of the statements contained in the 
advertisements referred to in paragraphs fourteen and sixteen, and 
others in advertisements or promotional materials not specifically set 
forth herein, respondents have represented, directly or by implication, 
that at the time they made the representations set forth in paragraphs 
fifteen and seventeen, respondents possessed and relied upon a 
reasonable basis that substantiated such representations. 

PAR. 19. In truth and in fact, at the time respondents made the 
representations set forth in paragraphs fifteen and seventeen, they did 
not possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, respondents' representation as set forth 
in paragraph eighteen was and is false and misleading. 

PAR. 20. In the routine course and conduct of their business, 
respondents have provided their customers with diet protocols that 
required said customers, inter alia, to come in to one of respondents' 
weight loss centers three to six times a week for monitoring of their 
progress, including weighing in. In the course of regularly ascertain
ing weight loss progress, respondents, in some instances, have been 
presented with weight loss results indicating that customers have 
been losing weight significantly in excess of their projected goals, 
which is an indication that they may not have been consuming all of 
the food prescribed by their diet protocol. Such conduct could, if not 
corrected promptly, result in health complications. 

PAR. 21. When presented with the weight loss results described 
in paragraph twenty, respondents, on many occasions, have not 



264 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

disclosed to the customers that failing to follow the diet protocol and 
consume all of the calories prescribed could result in health 
complications. This fact would be material to customers in their 
purchase or use decisions regarding the weight loss program. In light 
of respondents' practice of monitoring customers, said failure to 
disclose was and is a deceptive practice. 

PAR. 22. The acts and practices of respondents as alleged in this 
complaint constitute deceptive acts or practices, and the making of 
false advertisements, in or affecting commerce in violation of 
Sections 5(a) and 12 of the Federal Trade Commission Act. 

Commissioner Owen was recorded as voting in the affirmative, 
but dissenting as to the exception requiring full numerical disclosures 
involving quantitative weight loss maintenance claims in short radio 
and TV ads. 
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259 Complaint 

EXHIBIT A 

BRO MONDAY. JUNE 19. 1990. THE MIAMI HERALD SC 

"And my doctor 
is amazed! At 
last I'm off all 
blood pressure 
medication and 
my cholesterol 

improved. I i~~~~~~£:~ spent enormous 1 
amounts of 
money on every 
other weight 
loss program 
but to no avail. 
At D.Q.W.L. I 
learned how to 
eat right. lose 
weight and 

The Doctors NEW 
Weight Loss 
Program Easier 
Simpler & Faster 
Than Everl Leam 
how to lose· 
weight and keep it 
off living in -
today's "AeaJ 
World", eating 
Real Food, even 
Fast Food from 

keep it off. Ev
eryone com
ments on the 
~me!" 

Lila.Nikla 
Homestead 

Fast/ Safe/ 
Permanent Weight · 

Loss 

122 
Lbs. 

. Permanent Weight Loss Tapes II 
Now Available. Open To The Public. 
CALL TO SEE HOW EASY IT S! 

DADE BROWARD 
• Kendall .......................... 271-6110 • Weston/Pembroke Pines 432·9247 
• Westehcster/Tamiami .... 551-1121 • Pompano/Deertield ··-··· 4.2&-9773 
• Cutler Ridge ................ _ 2ss.<l008 • Ft. Lauderdale ••••••••..•.••• ~ 
• North Miami Beach ....••. ~5227 • Coral Springs·-··········- 753-5000 
• Hialeah ............... ·-······- 557~993 · • Plantation······--··-··-··· 749-0995 

McDonalds, 
Wendys and lots 
more. Lose weight 
more easily than 
you ever thought 
possible. 

Lose weight while eating real food 
that you buy at the supermarket and 
prepare yourself. 
For your oonvenienc:a - delicious 
fresh frozen meais at low supermar
ket prices. 
One on One Per.;onal Supervision 
thru oul Learn what to eat & how to 
order while eating at McDonald's. 
OeMy's, Red Lobster, etc ••• and stiU 
lose weight & stay thin for life. .. . 

ONLY$11* per week · 
· 6 wk. minimum · ' 

PALM BEACH 
• Boca Raton ·-·······--··- 4'19-4446 • Delray/Boca .• _ •••... ___ 2n-54S4 
• Nor1h Palm Beach ..•.• _ ~5337 
• West Palm Beach.--··- 47&-1446 
• LAke Wor1h-·-·--···- ~2221 

• BricKell. ....................• - .•. 372-oo57 
• Aventura .................. - .... 935-0286 · 
• Homestead .................... .245-4227 

• Hollywood-·······-·····-·· 961·5033 
~LDuVariftWIIPIThe~ 
~.,_..F~.HtowCIIi-Ot"ly 

• Stuart-------··-· ... 287.()066 
WEEJa)AYS I AM-I PM- SAT. T1U. 1 PM 

Major QreQII ~ IICICeCIIeG 
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Complaint 

EXHIBITB 

With ovor 20 yean; experionco operating & managing small 
businesses, I am ovniloble on a Full/Part Time basis to 
assist you in the following arens: 

* Accounting * Solving * Managing * Morket1no Problems * Scheduling * Controllin-g * ComputeriZing * Purchosing 
Inventory * Plnnmng * Training 

Invest in a call tc C;~n nt TMCS, Inc., 792·4S98, to 
ciscuss your business potentiCJI. ·o 

DO YOU KNOW .•. 
Being Overweight is Hazardous To_Your ... . . 'WEALTII?. ... · ..... 

You know lh2: bein~ ovc::rwe:J.:h! hur.s vour hc:2lth. Did vou know it huns vour 
We2hh as weJI> lle2VV rcurle 2re tu!eC less, r.red more, PJid 2nd promcxcc less 
• 21l beousc of s:creot\'~S 2nc 2pr'c:·:HJncc. 

With ICJC.2y's economv, you cn't 21forc not to look your best. Lose 3-8 pou:'ld.s 
per week, s2fdv, econorruolly, md flC!rTU:'lentJy w~h profc:ss10n2l supc:rv:s:on. 
Don'\ let 2n eJp2ndll'lR W2LStJine cut 1.nt0 your bottom line' :Y.' 
ClUJ •ow fur· Jrt!r cn•n.IIIJitn• ~ 

V:•!,lt)/±'''~(A:,io};$j~ng,,~:tj ~: ~~-, ~ 
FL L.aud. ... -.~~~-'16?9 l'omr>ano ........ ~J(,.1]77j r,~ ·." ·•.· ·V.~ 
Hoii~.%1·X)j3 Cri.SJ'I:' .. --..... 5j·500U · .·· 1 j~ 
Plana.:u~ ... 7~?-<JJJ~ Wc:saon ......... - ~32·92~7 _ _ : .. <•;__.~~-. 
!loa 1Won .. 4l'J-'14<1~ DelraY l.leach .. 2T.l-545~ Cl ~7~~ 
For other loctlons, c:illl-800-940-SLIM .~ ~)~ a 

On All Travel including 

Amtrak· SR. Citizen Coupon Booklets 
Cruises • Tours • Hotels Etc. 

Not applic<Jble to airline tickets - and spcci<~l promotional oilers 

118 F.T.C. 

Investo1 
convert 
to bond~ 
Federal Res·en·e c 
interest rates to 5 

Money 

S 
te:1dily sliding ir 
rates. cut :mothc· 
point to 51/: perce 
week bv the Fe 
Reserve: h:J ve pr 

ed income-oriented sm:1ll 
tors to shift billions of doll:J r! 
low-yielding money-market 
~o bond mutu:Jl funds paying 
cent or more, :Jccording to 
gnthert'd for Mane.\' m:1g:1 
Smallln\•estor Index. · 

Since mid-December, t~.c 
deral neserve h:~s cut the dis 
rate - which it charges on 
to banks - three times. D 
that period. money fund :· 
h:Jve shrunk from an aver:1 
i.4 percent to 5.9 percent. 
most an:Jiysts expect yields t1 
:mother h:Jlf-point du:-i:"!g :::e 
six weeks. 

While some of the c:Jsh co: 
out of money funds has gone 
stocks. income·orientcd sm:Jl 
vcstors ha\'e rushed into t 
funds th:Jt still p:~y 3 perce: 
more. In M:1rch, for inst:Jnce. 
Investment Company Institutl 
ports th:~t investors rcdeemc 
net S973 million from money ft 

..... --· ·-·--- _ .. -·----· . _ _!ln~_E_d.<~~?_a_~_:_t_$4.4 billion to l 
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Complaint 

EXHIBITC 

6E Sun-Sentinel. Wednesday. September 19. 1990 

* Musl be :aile, easy and no ~ loods 
to buy * Mus! be flexible in all ~iol'5 w:h as 
Ul~ OLII in lasllood OUIIe:IS & 

. r esi3Liants 
• Resuls ~ould be tono lasing & offer a 

• life time solution to a weigtt problem. * Mus! be affordable & Drug Fr• 
aJESS WHATI ... We Just de
scr1bcd the DOCTORS WE.JGHT 
LOSS PROGRAM. Call now for 

· you F'R£E consultat1on. 

"I LOST 43 LBS~·. .. . 

IN JUS:T ,l_ ~ WEE~.~-. 

:. ·rneeded. 
HELP! I 

COUlOn't do It 
on my own. 
It was easy 

to follow and 
I wasn't hun
gry; The nJce 

part was I 
could eat 

regular food 
!.. sttlllosel" 

LAST CHANCE I 
FINAL DAYS· .. ·· ·•. $'15 ·PeR.wee·ic~·: 

EXP. 112ZIIO · . . . 
· New Progr~ OniJ : 

DADE BROWARD PALM BlACH 
• Cutler IUcfve - 2SJ.oOOGI • WHiea/,_..,. ,_ 02-ftt? • loao 1181.,. - ~ 
• N. MiMftl k:ll-~ • '-'LlvtothM.. P1. • u.-em • O.l<ey .._ - 271-lollol • Hla._ ---W_.ftl •'t. ~ ... --~ •M. ,...., le- -IA-GI7 
•lttctl ... --l12-4017 • C0tel I~ -- 7g..110011 • W. '•'"' .._- f71-W. 
·•---211-1n1 • ,..., .. ,_ 7n- • Lalle •- -111-1221 .• "._ .. n_ u1-1121 • ......,._ --- •1-tc~U •It-' ___ .,.-

'EXCUJCES t.IEDICAI.. FEESISUPPI.Et.IEHTS.IIwll.IN\.1 . 

Se Habla Espanol TOLL FREE • 1•800•940•SLIM 
Major Crtdil Carda Auepttd ~JOURS: MON.-FRI. 8 A.M.-7 P.M. SAT. 'Ttl 1 P.M. ·~ ~ 
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Complaint 118 F.T.C. 

EXHIBITD 

~~~~~~~~:~~~~~~;;:;~~~l='~·~==~r· ;~ey WiiJ be spent w1:!lout creat· 
;;: a new sinsle JOb ... 
lt recogni.:ed tr..1t some countries 
J t nationalized their mines . had 

:n into difficulties. 
The copper mining industry in 

ambia, where the ANC leadership 
;Jent many, years Jn..exile •. nearly· 
~l.lapsed after nationafu:ation. · .... 
The. paper went on ·to.-say, that 

:ationaliz.ation . could· stampede 
.killed whites into emigrating and 
.h.at there would be ~·serious prob-

OVERWEIGHT. MEN, WOMEN AND TEENS 

I LOST 82 LBS. 
•• • IT WAS EASY·: .. ::·. 

ONLY~:··· .. : 

.WHAT MAKES. A 
WIJGHT LOSS 

PROGRAM 
GREAT?* 

$·· t.l1.51 Des:lle. E:!SY m:f ~ 
sPiml focds 10 buy 

• MIS!Ief~rbleilall . 
Siti.Qbn~zsl!.3!inQOI.t· 

·intzs:!OO(lOIJI!e;\& 

~:·~d·be.iCJi~~~. 
i!Q&oll!rlll~~solu-. 

· .tion!OJ ft?'t prrotem ... 
• MUll be ~floraaole & DrJQ 

Fr~~t _ 

GUESS WHATI .•. 
We just described 

the DOCTORS 
WE.IGHTLOSS 

PROGR.AJ'vt Call 
now for you rRll 
· consultation. 

· · ·LOSEUP.i0.7. · 
. LBS. PER WEEK 

DOCTORS WEIGHT LOSS CENTER . 
. • Clllllf (dgr----Sti'J 

~~fflrr~~mT_~t~x!e~~!~ ~~~~~~~~ · ·.e ·Highty Insulated · . 
· • Available in Different Colors 

o Wood Paneling Inside 
Awnings, Shutters. Accordion 
-· · "crccn Enclosures. 

=loots. Roll Up 
ah!!ma Shutters 
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ts aren't 
• The acoustics: "The acoustics 

·are good. the production is· fabu· 
lous, the theater. is fabulous. It's 
just that it's freezing and there are 
no bathrooms." - Maxine Adler 

· of Palm Beach. 

• The bathrooms:."Awful. Thev 
ShOUld h:!Ve One or t\VO·extra ones 
in here. We've been in this line for 
a long time and we're not even 
moving." - Sylvia Feiner of Boca 
R::tton. 

(Theater designers had vowed 
that there \Vould be enough rest· 
rooms and th:1t there would be lit· 
tie or no w:~iting time.) 

8 Getting to the theater nnd 
p::trking: "I: was no problem." said 
Valentm:l Sosa. who is here on va· 
cation from Caracas, Venezuela. 

sales tax in 1982. ... . . 
So, M::tyhue ::tnd supporters went 

:~fter monev from sources that did 
not hinge on public :1pproval. They . 
persuaded state. county;'·:city.:and · 
downtown offici:lls to k.ick. in· $27 
million c:~sh. plus S5 million worth 
of land. The rest of the monev is 
com1n~ from private don::~t(ons' 
and a S6 million loan. 

Even so. the arts center st:~nds 
$9 million in the red, thanks ·to 
overruns ::tnd a S3.2 million short· 
::1~e in fund-raising. 

St411 Writer TJo Woolfe contrilr 
uted to thi.s report. 

Complaint 

EXHIBITE 

OVERWEIGHT MEN, WOMEN AND TEENS 

I LOST 82 LBS .. 
••• IT WAS.EASY 

WHAT MAKES A 
WEIGHT LOSS 

rROGRAM 
GREAT?* 

* Ml5t be s:~le. !i:lSV aM nc 
socc~allooos to Duy * MllSI be ltex1ble mall 
SI~Jations sucn as e.J:•nQ c~ 
•n IJst IOOd oll!le!S & 
I~QIJT1/13 ' , * Resutts Slloutd be len; :as:· 

:. Jng & Olltr 3 II~ lime SOIU· 
•uon 10 a we1Qhl PT ot ·e~ 

·• M~ be al!orCJblt & ::r-.-; 
Free 

GUESS \VHAil ... 
\x'e just describcu 

the DOCTORS 
WEIGHT LOSS 
PROGR/.~1. C:1ll 

(•:'no\\i .. for \•our 
FREE CONSL:LL\TlO~ 
·LOSE UP TO 6 
LBS. PER UTEK 

• Cutltr R1dgt -- 2Ss-m • Wl"'loiiiPtmbroU Pinl"' m-9247 • BOCI Ralon - 479-4446 
·Hialeah--- 557~3 • Hollywood ---!1&1·503J • Dt1rrr BtiCII - 2n·SASA 
• Brickell--- 372~ • Fll.Judf!l!ale --~ •W. Palm Beach_ m-1446 

: ~:~:~~,~ ;r,:~~~~ : ~~~n•;,~~~m~ ~,.: • Llkt Wonh- 90.2221 
• Nor1h Miami Beach_ 653-5227 • Pompano/Lighthoust PL. C~fm 'SIUJ11--- 2!7-W66 

Urior C~ Card! Ate!~!~ • 'Bned On Purthm ol 1 Yell Ueml1m/lill• Weigh! lou Vm W'rth lnlhi!uli 

lL. WINTER CLEARANCE 
throitgh· Sunday, March 3rd 

Exhibit E r~al 
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Complaint 

EXHIBITF 

PROGRAM •1 
• No SE'fcial 
Food To Buy 

· •E..at Real Restaurant 
& Supermarket food 

•One On One Personal 
Supervision Throughout 

PROGRAM •2 
For Your Conwnience Doc:ton 

Weight loss Approved Delicious 
Fresh Froz.en Meals Are Now 
ilable At Low. Low Supermarket 

Prices! So Why Buy Expensive diet 
Meals At Other Weight Uls.s 

Centers? 

UAO[ 
. 2Si.OOOI •IJrld•ll ... 

•N. Jllll••la.acA .... 6!.l-S227 •1(• ..... 11 .........•...... 271~110 
•H .... U ........... Si7-tHS •W.-..:c..._.....,,r. • ..._. .... $SI·l1U 

"Lado4H No41ul fon/5~ 6 llloft MIL, 
S.Hab&.E.,..IOOl•ll~ · •· 

· · Weekdays 9 AM·7 PM, Sat. Till 1 PM . 

"1•- .. QWI C.•~lk4 ... all ................ , ... _.,...., _ _,_, ,......, ·-* ~-- ..,_.. _ ........... _._,......_ .. ..,.... ... ,..-... 
.. .._. .... ,_I_. ....... ....,.,. .... ._,__.,.. 
a..-.r. .... --. .......... -... ... ....... 
,...,.._..,.. _,..._._ ..... ,.......,. •· cr .. .-.._ 
.............. ,...._- .. o..-·.a..--
~~ ...................... .... 
00£1oa Weight l.py Adyantue 

You Keep The Weight Offi 
Any Weight Lou Ia Bound To Fall 
Unlaa you Lurn To l.Jw And U! In 
Tocays Real Worid, E..aUng Fut 
Food Ukc McDonaldi,Wcndyl And 
At Rutauranta Ukc O.Myt, Red 
L..obllcr, Etc. .... 

. ';::: "i ·;:. 
M.t.JOR CREDIT . OPEN EVENINGS & SAnJ 
CARDS ACCEPTED .• TOU.·FREE l.S00-94 

118 F.T.C. 

The FLYER. (131, 132}, July 25,11110, Peve ~-~ 
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EXHIBITG 

~argy Masbaam, left, with bachelor/Fort Lauder· 
dale Commissioner Cary Keno and Tara Cannon. 

Chris Doone visits with bachelor Cbac:k Schmidt at 
the recent hmd·raiser beld at Stall's. 

END OF SUMMER CLEARANCE. 
TAKE AN ADDITIONAL 250/0 OF~. 

~..._""1,-a~ Sale E::ds Oct. 19 . t . L already reduced sale rtems 
~~~lhe Ire@ /) OuS@ now 30% to 50% OFF 

C~'l~ SPECIAtSAI.£: HRS: MON.-SAT. 

Sherry .: . . ~ 
Bishop .· · .. 
"I'm m~in~lnlng . 
my figure with· 
HERBAL BALANCE 

4721 N. Ocean Drive ·'.: -RACK'v·'c~~ 9:30-5:30 
Sea Ranoh. Center _$5; s~o. S15~ S20.: 30 8 

Ft. Lauderdale · .. .valUeS to sas:~ . . · ( 5) 7 .1·0 181 

LOSE WEIGHT 
NO EXPENSIVE 
FOOD TO BUY! 

E:lt at :mv res~Ul':l.nt vou choose ... share home cooked 
meals \\ith ·your family ivhile losing all the weight you 11'2nt. 

The best my to lose weiKf!t and keep it off 
1\ith no e~pensi\~ pr~cbged food5 to buy. 

DOCTORS WEIGHT LOSS CENTERS 
Free Consultation and Evaluation 

~--------------------~ 1 50°/o OFF NEW PROGRAMS 1 

L--~~~~~!!/!e~~~~~~!!;~~-J 
Call or Drop In For A Fr·ec Consultation 

FT. L.AUOEROALE- 583-48111 HOUYwOOD.- 111·5033· 

PUNTAT10N ,,_ 7CI..0915 BOCA RATCi~t-~48 
CORAL SP. '""""" 75:1·5000 DILR.AY .. __ 27.2~5454 

DADE/PALM BCH. CAll TOLL FREE 1·800-940-SUM 
MAJOR CREDIT CARDS ACCEP'TED e PEOPLE PROVEN 

CRUI 
ASO.r 

F\.Of 

INSPECT 

115 
Ft.u 

Ext::l:.i.t G 
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FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

EXHIBITH 

LOU S. r\ndrcu.·s A\.'c . 

. Mention Ad For Free Beverage w/Lur:ch 
I·. . I 

525-7656 
.:. l -.-.·..::. ~-:_ ... _. 

·TAKE IT OFF .. :AND 
.. :=-v ... :s ~-KEEP ·11 OFF! 

·:,;.: -~:_l~,ffo .. ~.~ .. ~lng J"he N~w Fast Track .Pro.gram 
~~~-~--·-·::...-.:-·--~-.:.~,·~·-·.·:.::_: .· ., . ·:·· . .·.· .. ·--~---· ... ···_ ·. : .- :.'- · .. .-· · ..... . -.~~-~:::_·. 

·· ~iscover the easy, 
·. fast, or.~ -to-one 

·appr~ach to 
weight loss! 

At Doctors Weight Less Centers we 
cHer an alternative to t~cse g~c:Jp 
meetings that may cause you em
barrassment ·and make you feel un
comfortable. When you're trying to 
·lose weight, the last thing you need 
. is an audience. ' 
_In our.private one-on-one ccnsulta
tion you will receive the support and 
guidance you need from our staff. 

CAtLFOR FREE INFORMATION~-AND ·BROCH'tJRE 

eltbiJmarmmm~~n~it"~ 
;"HoliyWOO(l ...... : .. ~ ... :.:.:::."::.: ..... 961-5033 I 

. • Plantation ........... : .•..... : ......... · 7 (9-0095 
· • Weston Pembroke ................ 02-92(7 

· • PomoenotUQhtheuse Pt ... : .. 426-9773 
• F!:·Leuderdale .: .... : ....• : ......... 563,.699 . 

. · • Cor_al So~ngs ; .. : .................... 753-5000 

• Boca Raton : . .... .' ... ' 09~446 :: -~· :. Cutlet .Aidge ........ . ....... 255-0008 
• Delray Beach . .. . .... :72-S.CS.C .' N. Miami Bch . .. • • . 653-5227 
• w Palm Beach .• • :. "47t,.t4(6 • Hlalelll> .•... :.... . . .. 557,.99J 
• L"<e wonh . . .. . .. . ...• 969·2221 • BncJ<ell ............................. 372-00~7 
• SIUa~ . • . ... 287..0066 • • Kendal-····· . . . .. 271-811C 
'Weigh I Lose V"'les Wllh lndiVICual • Westcnesler/Tem,am' . 551 1121 

·!Aalor Cred!! Cards ACC'eoted 
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EXHIBIT I 

IR) ~ TUESDAY. NOVEMBERS. 1990, THEMIAMIHERAL.~., •. 

~ . 

,·~:.'~ .<.~·.J 167 LBS .. I 
WHAT MAKES 
OUR PROGRAM 
• EFFECTIVE .. 
•SAFE· . . 
• LONG LAsTING RESULTS 
• F.A.'W . 

Exhibit I 

BROWARD 
• W•81--'P.,.b<ok• PlrMa 432·12•7 

: ~~..=~.~~~~~ 
• Conll SP'Irte•--- 75~5000 
• Plem.uon. 7•MevS 
• Holl ......... ·-··---· M1-6033 

. • · •. J 
'l 
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Complaint 

EXHIBIT 1 

~-·-· .•. .o~· SUNDAY, JUNE24. 1990. THEMIAMIHERALC·~:11A 

"I WAS NEVER HUNGRY.~ 
It Really. Works. I'm Living Proof!".~ 

143 Lbs. 

t Ont an One Pel'liNI Suoervision lhru out 
DAD£ ·c.to- ~.au •• .._ .. _ UJ.-~1 

• ......__ HJ·•"J 

·-- Jll.e7 
·-·- 1714110 ·--.»1·1111 
..... c-c...-
~.1':".~·~77'11. 

113 Lbs. 

BROWAIID PALM BEACH · 
• _.._ W·l117 • Ia -· cJ't.AMI 

=~~.!!~ :~::= 
o en-._ Ill lOll) e I ... - 41~1616 
• .........._ 11~ • ~---- tu-ml 
• -- tll·lOll ~ ::'.-- a~.-,., ____ ~ 

118 F.T.C. 
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Complaint 

EXHIBITK 

The News Mondav. Julv B. 1991 A 7 

Sail the Incomparable "SAGAFJORD" 
_at Our ~EATABLE P~ces ~~ 

Canbbean Cnuse - 13 Days · ~ 
Oct. 17 • Oct. 30 ~~::Oalr · ·,., •. , ~.Q 

Ita"'"'•• 

Call TERRY - 286-0777 

~~==;;.all! 

m1 
e~ ! 
\1· I 
c- i 
e- 1 

a t 

;ttl 

li
as 
o
:re 
:d-

• STUART 
• BOCA RATON 
• OELRA Y /BOCA 

2B7-ooee 
47D-4441! 
1!72·5454 

17 LOCATIONS 10f 
the 
~se 

go 

:osi~~~~~~~::~::~~~~~==~~~~~~~~~~~~~~ .:It- li 
::IS 
10-

:nn 

Jn-

na
v it 
:e:oo:.t 

:J or 
lied 
::?nr 

Hl:JRRfCANE STORM PANELS 

·sttonQ "DO IT YOURSELFERS" 

·~~.- ·. '~ \~ i,~'!~!~J~~s 
.Re~: 1 1Sg". CO'w'efoO'III~ 70PH::ADE?.-2.48'. 

l ANGLE- 2.90' 

Exhibit K ~INUM FOLD-DOWN 
"',., ..... ,"r-

• FolaJ .l.OckJ ·-Poooocv . 
. ·~-· l~l'orYou -· •Mon¥COIOI1· 

REC.. SALE 
•:z:za .. '1go" 
'4Q310 1411" 



276 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

EXHIBITL 

10A Sun-sentinel. Monday. June 11. 1990 

DADE 
o AYentun m-o2111 
0 Home•t•MI 245-4227 
o Cut .. r Ridv- --- 2:55-40111 
oN. Miami BdL --- IU-5227 
o H'-INh 557-413 
oBrichlt l72-oo57 
o Kendall 271 .. 110 
• Wa•tc""lfifTIIJIUamj - 551·1121 

BROWARD PALM BEACH 
• Pambnwt• Pin .. /Dni• _ 432-12A7 o BOCII Raton 47'1-4641 
• Pompano/D..meld _ .a-tm o Delray IIMdl --- 272-6454 
• F\. L.allderd ... ---~ oN. Palm e.ecfl __ . _ ~ 
• Cofal Spring• ---7~ oW. Palm 8Mdt --- 4Ta-144a 
• Plantation 7~ • L.ak• Wllftll ... 2.221 
• Holr)'wood 1181-5033 o s1u.1 .m~ 

MaJor Creel it Card1 Accepted S. H8b&a Eapenae 
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"l feel · ·· 
better about 
mvself & 
physically 
feel. 
wonderful." 

Complaint 

EXHIBITM 
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REVOLUTIONARY NEW WAY 
TO LOSE WEIGHT · 

YOU DO IT YOUR WAY! 

AFTER 
PROGRAM #1 

No special foods to buy. You. eat 
restaurant food or s~permarkot 
food you prepare at home. One on 
one personal supervision through
out. Up to 6 lbs. per week weight 
loss. 

PROGRAM #2 
For your convenience, now availa
ble, at your supermarket delicious 
money saving, fresh frozen meals 
100% compatible with the Doctors 
Weight loss Program. There's no 
need to buy expensive diet meals 
at other weight loss centers ever 
again I 

DOCTORS WEIGHT LOSS ADVANTAGE: 
Lose the weight you want, Inexpen
sively, and do It your way. You'll take 
the weight off and learn to keep It off 
while learning to live and eat In 
today's modern world eating at fast 
food outlets, convenience stores, and 

-. w-..~,.._ I restaurants. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its consider
ation, and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
had violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondents DMWLC and DWLC are corporations orga
nized, existing and formerly doing business under and by virtue of 
the laws of the State of Florida, with their offices and principal place 
of business located at 5479 A North Federal Highway, Fort 
Lauderdale, Florida. 

2. Respondent Joyce A. Schuman is an individual with her 
principal residence located at 2730 Sea Island Drive, Fort 
Lauderdale, Florida. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of the proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall 
apply: 

A. "Competent and reliable scientific evidence" shall mean those 
tests, analyses, research, studies, or other evidence based on the 
expertise of professionals in the relevant area, that have been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generaliy accepted in the profession to 
yield accurate and reliable results; 

B. "Weight loss program" shall mean any program designed to 
aid consumers in weight loss or weight maintenance; 

C. A "broadcast medium" shall mean any radio or television 
broadcast, cablecast, home video, or theatrical release; 

D. For any order-required disclosure in print media to be made 
"clearly and prominently," or in a "clear and prominent manner," it 
must be given both in the same type style and in: ( 1) twelve point 
type where the representation that triggers the disclosure is given in 
twelve point or larger type; or (2) the same type size as the 
representation that triggers the disclosure where that representation 
is given in a type size that is smaller than twelve point type. For any 
order-required disclosure given orally in a broadcast medium to be 
made "clearly and prominently," or in a "clear and prominent 
manner," the disclosure must be given at the same volume and in the 
same cadence as the representation that triggers the disclosure; 

E. A "short broadcast advertisement" shall mean any advertise
ment of thirty seconds or less duration made in a broadcast medium. 

I. 

It is ordered, That respondents DMWLC, a corporation, DWLC, 
a corporation, their successors and assigns, and their officers, and 
Joyce A. Schuman, individually and as an officer of said corpo
rations, and respondents, agents, representatives, and employees, 
directly or through any corporation, subsidiary, division, or other 
device, in connection with the advertising, promotion, offering for 
sale, or sale of any weight loss program, in or affecting commerce, as 
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"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

A. Making any representation, directly or by implication, about 
the success of participants on any weight loss program in achieving 
or maintaining weight loss or weight control unless, at the time of 
making any such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the repre
sentation, provided, further, that for any representation that: 

( 1) Any weight loss achieved or maintained through the weight 
loss program is typical or representative of all or any subset of 
participants of respondents' program, said evidence shall, at a 
minimum, be based on a representative sample of: 

(a) All participants who have entered the program, where the 
representation relates to such persons; provided, however, that the 
required sample may exclude those participants who dropped out of 
the program within two weeks of their entrance, or who were unable 
to complete the program due to illness, pregnancy, or change of 
residence; or 

(b) All participants who have completed a particular phase of the 
program or the entire program, where the representation only relates 
to such persons; 

(2) Any weight loss is maintained long-term, said evidence shall, 
at a minimum, be based upon the experience of participants who were 
followed for a period of at least two years from their completion of 
the active maintenance phase of respondents, program or earlier 
termination, as applicable; and 

(3) Any weight loss is maintained permanently, said evidence 
shall, at a minimum, be based upon the experience of participants 
who were followed for a period of time after completing the program 
that is either: 

(a) Generally recognized by experts in the field of treating 
obesity as being of sufficient length for predicting that weight loss 
will be permanent, or 

(b) Demonstrated by competent and reliable survey evidence as 
being of sufficient duration to permit such a prediction. 
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B. Representing, directly or by implication, except through 
endorsements or testimonials referred to in paragraph I.E. herein, that 
participants of any weight loss program have successfully maintained 
weight loss, unless respondents disclose, clearly and prominently, 
and in close proximity to such representation, the statement: "For 
many dieters, weight loss is temporary"; provided, further, that 
respondents shall not represent, directly or by implication, that the 
above-quoted statement does not apply to dieters in respondents' 
weight loss program; provided, however, that a mere statement about 
the existence, design or content of a maintenance program shall not, 
without more, be considered a representation that participants of any 
weight loss program have successfully maintained weight loss. 

C. Representing, directly or by implication, except through short 
broadcast advertisements referred to in paragraph I.D. herein, and 
except through endorsements or testimonials referred to in paragraph 
I.E. herein, that participants on any weight loss program have 
successfully maintained weight loss, unless respondents disclose, 
clearly and prominently, and in close proximity to such represent
ation, the following information: 

( 1) The average percentage of weight loss maintained by those 
participants; 

(2) The duration over which the weight loss was maintained, 
measured from the date that participants ended the active weight loss 
phase of the program, provided, further, that if any portion of the time 
period covered includes participation in a maintenance program(s) 
that follows active weight loss, such fact must also be disclosed; and 

(3) If the participant population referred to is not representative 
of the general participant population for respondents' programs: 

(a) The proportion of the total participant population in respon
dents' programs that those participants represent, expressed in terms 
of a percentage or actual numbers of participants, or 

(b) The statement: "[Doctors Medical Weight Loss Centers/ 
Doctors Weight Loss Centers] makes no claim that this [these] 
result[s] is [are] representative of all participants in the [Doctors 
Medical Weight Loss Centers/Doctors Weight Loss Centers] 
program." 
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provided, further, that compliance with the obligations of this 
paragraph I.C. in no way relieves respondents of the requirement 
under paragraph I.A. of this order to substantiate any representation 
about the success of participants on any weight loss program in 
maintaining weight loss.· 

D. Representing, directly or by implication, in short broadcast 
advertisements, that participants of any weight loss program have 
successfully maintained weight loss, unless respondents: 

(1) Include, clearly and prominently, and in immediate conjunc
tion with such representation, the statement: "Check at our centers 
for details about our maintenance record"; 

(2) For a period of time beginning with the date of the first 
broadcast of any such advertisement and ending no sooner than thirty 
days after the last broadcast of such advertisement, comply with the 
following procedures upon the first presentation of any form asking 
for information from a potential client, but in any event before such 
person has entered into any agreement with respondents: 

(a) Give to each potential client a separate document entitled 
"Maintenance Information," which shall include all the information 
required by paragraph I.E. and subparagraphs I. C. (1)-(3) of this order 
and shall be formatted in the exact type size and style as the example 
form below, and shall include the heading (Helvetica 14 point bold), 
lead-in (Times Roman 12 point), disclosures (Helvetica 14 point 
bold), acknowledgment language (Times Roman 12 point), and 
signature block therein; provided, further, that no information in 
addition to that required to be included in the document required by 
this subparagraph I.D (2) shall be included therein; 
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MAINTENANCE INFORMATION 

You may have seen our recent ad about maintenance success. Here's some 
additional information about our maintenance record. 

[Disclosure of maintenance statistics goes 
hereXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXX] 
For many dieters, weight loss is temporary. 

I have read this notice. --------------
(Client Signature) (Date) 

(b) Require each potential client to sign such document; and 
(c) Give each client a copy of such document; and 

(3) Retain in each client file a copy of the signed maintenance 
notice required by this paragraph; provided, further, that: 

(i) Compliance with the obligations of this paragraph I. D. in no 
way relieves respondents of the requirement under paragraph I. A. of 
this order to substantiate any representation about the success of 
participants on any weight loss program in maintaining weight loss; 

(ii) Respondents must comply with both paragraph I.D. and 
paragraph I. C. of this order if respondents include in any such short 
broadcast advertisement a representation about maintenance success 
that states a number or percentage, or uses descriptive terms that 
convey a quantitative measure such as "most of our customers 
maintain their weight loss long-term"; 

provided, however, that the provisions of paragraph I.D. shall not 
apply to endorsements or testimonials referred to in paragraph I.E. 
herein. 

E. Using any advertisement containing an endorsement or 
testimonial about weight loss success or weight loss maintenance 
success by a participant or participants of respondents' weight loss 
programs if the weight loss success or weight loss maintenance 
success depicted in the advertisement is not representative of what 
participants of respondents' weight loss programs generally achieve, 
unless respondents disclose, clearly and prominently, and in close 
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proximity to the endorser's statement of his or her weight loss 
success or weight loss maintenance success: 

(1) What the generally expected success would be for 
DMWLC/DWLC customers in losing weight or maintaining achieved 
weight loss; provided, however, that the generally expected success 
for DMWLC/DWLC customers may exclude those customers who 
dropped out of the program within two weeks of their entrance, or 
who were unable to complete the program due to illness, pregnancy, 
or change of residence; or 

(2) One of the following statements: 

(a) "You should not expect to experience these results." 
(b) "This result is not typical. You may not do as well." 
(c) "This result is not typical. You may be less successful." 
(d) " 's success is not typical. You may not do as well." 
(e) " 's experience is not typical. You may achieve less." 
(f) "Results not typical." 
(g) "Results not typical of program participants." 

provided, further, that if the endorsements or testimonials covered by 
this paragraph are made in a broadcast medium, any disclosure 
required by this paragraph must be communicated in a clear and 
prominent manner, and in immediate conjunction with the represen
tation that triggers the disclosure; 

provided, however, that: 

(i) For endorsements or testimonials about weight loss success, 
respondents can satisfy the requirements of subparagraph I.E. (1) by 
accurately disclosing the generally expected success in the following 
phrase: "Doctors Medical Weight Loss Centers, Inc./Doctors Weight 
Loss Centers, Inc., participants lose an average of_ pounds over 
an average_ - week treatment period"; and 

(ii) If the weight loss success or weight loss maintenance success 
depicted in the advertisement is representative of what participants 
of a group or subset clearly defined in the advertisement generally 
achieve, then, in lieu of the disclosures required in either sub
paragraphs I.E. (l)or (2) herein, respondents may substitute a clear 
and prominent disclosure of the percentage of all of respondents, 
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customers that the group or subset defined in the advertisement 
represents. 

F. Representing, directly or by implication, that the price at 
which any weight loss program can be purchased is the only cost 
associated with losing weight on that program, unless such is the 
case. 

G. Representing, directly or by implication, the price at which 
any weight loss program can be purchased, unless respondents 
disclose, clearly and prominently, either: 

( 1) In close proximity to such representation, the existence and 
amount of all mandatory fees associated with the program offered; or 

(2) In immediate conjunction with such representation, one of the 
following statements: 

(a) "Plus the cost of [list of products or services that participants 
must purchase at additional cost]"; or 

(b) "Purchase of [list of products or services that participants 
must purchase at additional cost] required"; 

provided, further, that in broadcast media, if the representation that 
triggers any disclosure required by this paragraph is oral, the required 
disclosure must also be made orally. 

H. Failing to disclose over the telephone, for a period beginning 
with the date of any advertisement of the price at which any weight 
loss program can be purchased and ending no sooner than 180 days 
after the last dissemination of such advertisement, to consumers who 
inquire about the cost of any weight loss program, or are told about 
the cost of any weight loss program, the existence and amount of any 
and all mandatory costs or fees associated with participation in the 
program; provided, however, that respondents may satisfy this 
requirement by directing their weight loss centers to disclose the 
information, by providing the center personnel with suggested 
language to be used when responding to phone inquiries and by 
making their best efforts to ensure compliance with their directive to 
disclose price information over the telephone. 

I. Representing, directly or by implication, that prospective 
participants in respondents' weight loss programs will reach a 
specified weight within a specified time period, unless at the time of 
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making such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the 
representation. 

J. Representing, directly or by implication, the average or 
typical rate or speed at which any participant on any weight loss 
program has lost or will lose weight, unless at the time of making any 
such representation, respondents possess and rely upon competent 
and reliable scientific evidence that substantiates the representation. 

K. Failing to disclose, clearly and prominently, either (1) to each 
participant who, after the first two weeks on the program, is 
experiencing average weekly weight loss that exceeds two percent 
(2%) of said participant's initial body weight, or three pounds, 
whichever is less, for at least two consecutive weeks, or (2) in writing 
to all participants when they enter the program, that failure to follow 
the program protocol and eat all of the food recommended may 
involve the risk of developing serious health complications. 

L. Misrepresenting, directly or by implication, the performance, 
efficacy, or safety of any weight loss program. 

II. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to the effective date of any 
proposed change in the corporate respondents such as dissolution, 
assignment, or sale resulting in the emergence of a successor 
corporations, the creation or dissolution of subsidiaries, or any other 
change in the corporations that may affect compliance obligations 
arising out of this order. 

III. 

It is further ordered, That respondent Joyce A. Schuman shall 
promptly notify the Commission of the discontinuance of her present 
business or employment and of her affiliation with a new business or 
employment. In addition, for a period of three (3) years from the 
service date of this order, the individual respondent shall promptly 
notify the Commission of each affiliation with a new business or 
employment whose activities relate to the advertising, promotion, 
offering for sale, or sale of any weight loss program. When so 
required under this paragraph, each such notice shall include the 
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individual respondent's new business address and a statement of the 
nature of the business or employment in which the individual 
respondent is newly engaged, as well as a description of the 
individual respondent's duties and responsibilities in connection with 
the business or employment. The expiration of the notice provision 
of this paragraph shall not affect any other obligation arising under 
this order. 

IV. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, 
respondents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials possessed and relied upon to substantiate any 
such representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

v. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their officers, agents, representatives, 
independent contractors and employees who are involved in the 
preparation and placement of advertisements or promotional 
materials or in communication with customers or prospective 
customers or who have any responsibilities with respect to the subject 
matter of this order; and, for a period of three (3) years from the date 
of entry of this order, distribute same to all future such officers, 
agents, representatives, independent contractors and employees. 
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VI. 

It is further ordered, That respondents shall, within sixty (60) 
days after the date of service of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

QUICK WEIGHT LOSS CENTERS, INC., ET AL. (TEXAS) 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3517. Complaint, Aug. 11, 1994--Decision, Aug. 11, 1994 

This consent order prohibits, among other things, the Texas commercial diet 
program company and its officers from misrepresenting the performance or 
safety of any diet program they offer in the future, and requires the respondents 
to possess competent and reliable scientific evidence to substantiate any future 
claims they make about weight loss, weight loss maintenance, or rate of weight 
loss; to make a number of disclosures regarding maintenance success claims; 
and to disclose all mandatory fees. 

Appearances 

For the Commission: Eric Bash, Matthew Daynard and Richard 
F. Kelly. 

For the respondents: Gabriel Imperato, Broad & Cassell, Fort 
Lauderdale, FL. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Quick Weight Loss Centers, Inc., a Texas corporation (hereinafter, 
"QWLC-Tex."), Don K. Gearheart, individually and as an officer of 
said corporation, and Joyce A. Schuman, individually and as an 
officer of said corporation (hereinafter, collectively, "respondents"), 
have violated the provisions of the Federal Trade Commission Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. (a) Respondent QWLC-Tex. is a Texas corpo
ration, formerly doing business, with its principal office and place of 
business located at 2900 Gateway, Suite 605, Irving, Texas. 

(b) Respondent Don K. Gearheart is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, and controls the acts or practices of the corporate respondent, 
including the acts or practices alleged in this complaint. His principal 
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residence is located at 9520 East Pinnacle Pear Road, Scottsdale, 
Arizona. 

(c) Respondent Joyce A. Schuman is an officer of the corporate 
respondent. Individually or in concert with others, she formulates, 
directs, and controls the acts or practices of the corporate respondent, 
including the acts or practices alleged in this complaint. Her 
principal residence is located at 2730 Sea Island Drive, Fort 
Lauderdale, Florida. 

(d) Respondents have cooperated and acted together in carrying 
out the acts and practices alleged in this complaint. 

PAR. 2. Respondents have advertised or otherwise promoted, 
offered for sale, and sold weight reduction and weight control 
programs and products, and have made them available to consumers 
at their weight loss centers. Respondents have offered for sale and 
sold diet programs of 800 to 1500 calories per day that include food, 
as "food" is defined in Section 15 of the Federal Trade Commission 
Act. 

PAR. 3. In the course and conduct of their business, 
respondents have disseminated or have caused to be disseminated 
advertisements for weight reduction and weight control programs and 
products. Respondents have placed these advertisements with 
various media for the purpose of inducing consumers to purchase 
their programs and products. Respondents have further advertised 
their weight loss programs through the use of promotional materials, 
including pamphlets and brochures, given to customers and 
prospective customers at individual weight loss center locations. 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 5. Respondents' advertisements and promotional 
materials include, but are not necessarily limited to, the advertise
ments and promotional materials attached hereto as Exhibits A-M. 

PAR. 6. The advertisements and promotional materials referred 
to in paragraph five, attached hereto as Exhibits A-F, contain the 
following statements: 

(a) "LOSE WEIGHT, KEEP IT OFF THE EASY WAY" (Exhibit A) 
(b) "WHAT MAKES A WEIGHT LOSS PROGRAM GREAT? ... Results 

should be long lasting & offer a lifetime solution to a weight problem ... 
GUESS WHAT ... We just described the QUICK WEIGHT LOSS 
PROGRAM." (Exhibit B) 
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(c) "'Keeping the weight off has been no problem' ... LONG* LASTING 
RESULTS" (Exhibit C) 

(d) "'I lost 60 lbs. and have learned to keep it off. It's been over 3 years now 
and I still look and feel great.'" (Exhibit D) 

(e) '"Reaching my goal was the greatest day of my life."' (Exhibit E) 
(f) "'Now that I have reached my goal I will be able to maintain my weight 

because I have learned to prepare great dietary meals and how to order in 
restaurants.'" (Exhibit F) 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in advertise
ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that: 

(a) QWLC-Tex. customers typically are successful in reaching 
their weight loss goals and maintaining their weight loss either long
term or permanently; 

(b) QWLC-Tex. customers typically are successful in maintaining 
their weight loss achieved under the QWLC-Tex. diet program; and 

(c) QWLC-Tex. customers typically are successful in reaching 
their weight loss goals. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in advertise
ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph seven, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time respondents made the 
representations set forth in paragraph seven, they did not possess and 
rely upon a reasonable basis that substantiated such representations. 
Therefore, respondents' representation as set forth in paragraph eight 
was and is false and misleading. 

PAR. 10. The advertisements referred to in paragraph five, 
attached hereto as Exhibits B-D and G-L contain the following 
statements: 

(a) "6 WEEKS FOR $66" (Exhibits B, G) 
(b) "$11.00 per week" (Exhibits C, D, H, I, J) 

(c) "FORONLY$11" (ExhibitK) 
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(d) "COMPLETE WEIGHT LOSS PROGRAM FOR LESS THAN $9 PER 
WEEK" (Exhibit L) 

PAR. 11. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
the advertised price is the only cost associated with losing weight on 
the QWLC-Tex. weight loss program. 

PAR. 12. In truth and in fact, the advertised price is not the only 
cost associated with losing weight on the QWLC-Tex. weight loss 
program. There are substantial, additional mandatory expenses 
associated with participation in the QWLC-Tex. weight loss program. 
Therefore, respondents' representation as set forth in paragraph 
eleven was and is false and misleading. 

PAR. 13. In advertising the price of the QWLC-Tex. weight loss 
program, respondents have failed to disclose to consumers the 
existence and amount of all mandatory expenses associated with 
participation in the QWLC-Tex. weight loss program. This fact 
would be material to consumers in their purchase or use decisions 
regarding the weight loss program. In light of respondents' 
representation as set forth in paragraph eleven that the quoted price 
represents the only cost associated with the QWLC-Tex. weight loss 
program, said failure to disclose was and is a deceptive practice. 

PAR. 14. The advertisements referred to in paragraph five, 
attached hereto as Exhibits A, G-1, and M, contain the following 
statements: 

(a) "Lose 3-8 pounds a week" (Exhibits A, G) 
(b) "LOSE 30 LBS. IN 30 DAYS" (Exhibit G) 
(c) "LOSE 3-7 LBS. A WEEK ... " (Exhibit H) 
(d) "NOW YOU CAN LOSE 3-6 LBS. A WEEK ... " (Exhibits I, J) 
(e) "CALL, COME IN AND START TODAY ... BE 7 LBS. LIGHTER BY 

NEXT WEEK~" (Exhibit M) 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
consumers following the QWLC-Tex. weight loss program typically 
lose weight at an average rate of: 
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PAR. 16. The advertisements referred to in paragraph five, 
attached hereto as Exhibits B and K, contain the following state
ments: 

(a) "LOSE UP TO 7 LBS. PER WEEK" (Exhibit B) 
(b) "LOSE UP TO 6lbs Per Week" (Exhibit K) 

PAR. 17. Through the use of the statements contained in the 
advertisements referred to in paragraph sixteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
an appreciable number of consumers following the QWLC-Tex. 
weight loss program typically lose weight at an average rate of six to 
seven pounds per week. 

PAR. 18. Through the use of the statements contained in the 
advertisements referred to in paragraphs fourteen and sixteen, and 
others in advertisements or promotional materials not specifically set 
forth herein, respondents have represented, directly or by implication, 
that at the time they made the representations set forth in paragraphs 
fifteen and seventeen, respondents possessed and relied upon a 
reasonable basis that substantiated such representations. 

PAR. 19. In truth and in fact, at the time respondents made the 
representations set forth in paragraphs fifteen and seventeen, they did 
not possess and rely upon a reasonable basis that substantiated such 
representations. Therefore, respondents' representation as set forth 
in paragraph eighteen was and is false and misleading. 

PAR. 20. In the course and conduct of their business, respon
dents have provided their customers with diet protocols that required 
said customers, inter alia, to come in to one of respondents' weight 
loss centers three to six times a week for monitoring of their progress, 
including weighing in. In the course of regularly ascertaining weight 
loss progress, respondents, in some instances, have been presented 
with weight loss results indicating that customers have been losing 
weight significantly in excess of their projected goals, which is an 
indication that they may not have been consuming all of the food 
prescribed by their diet protocol. Such conduct could, if not 
corrected promptly, result in health complications. 
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PAR. 21. When presented with the weight loss results described 
in paragraph twenty, respondents, on many occasions, have not 
disclosed to the customers that failing to follow the diet protocol and 
consume all of the calories prescribed could result in health 
complications. This fact would be material to customers in their 
purchase or use decisions regarding the weight loss program. In light 
of respondents' practice of monitoring customers, said failure to 
disclose was and is a deceptive practice. 

PAR. 22. The advertisements and promotional materials referred 
to in paragraph five, attached hereto as Exhibit G, contain the 
following statements: 

(a) "Medically supervised by weight loss specialists" (Exhibit G) 

PAR. 23. Through the use of the statements referred to in 
paragraph twenty-two, and others in advertisements or promotional 
materials not specifically set forth herein, respondents have 
represented, directly or by implication, that customers who 
participate in QWLC-Tex. diet programs are monitored by health 
professionals. 

PAR. 24. In truth and in fact, customers who participate in 
QWLC-Tex. diet programs are not monitored by health professionals. 
Therefore, respondents' representation as set forth in paragraph 
twenty-three was and is false and misleading. 

PAR. 25. The acts and practices of respondents as alleged in this 
complaint constitute deceptive acts or practices, and the making of 
false advertisements, in or affecting commerce in violation of 
Sections 5(a) and 12 of the Federal Trade Commission Act. 

Commissioner Owen was recorded as voting in the affirmative, 
but dissenting as to the exception requiring full numerical disclosures 
involving quantitative weight loss maintenance claims in short radio 
and TV ads. 
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EXHIBIT A 

NEW YEAR'S RESOlUTION: 

Eat regular everyday food and lose 3·8 pounds a week. "ft's sale, H'l aemible and it'S last. 
· ~AVE $300 a month by not !'laving to buy expensive pre·par:Xaged foods. 

Discover 24 Secrets to Get & Stay Slim • FREE CONSULTATION 

,. ,. 

PnESTON ..... _' _m-aon CALL S.AAI.NGTOH-.•1HOI1 
RICHARDSON--· 610·111e H.J..[N __ .)oll-1187 
I~WING .......... _ ... I59·1)00 DALLAS FT. WORTH CAMPIOWE-.'71HY5 

g~~~;~iL::m.:;~ 239-SLIM 277·$LIM ttJRST __ .zs,.zz1
• • 

MESOU"E.. .. _.I1H8U AALINGTON-~I-11n . 
OOJNCANvw ~1-noo for loaUon nearest you IIED"~---'5-1·1615 
FV.HO -~-'2'-4121 .,...... ~-. _ ..... - WCC~UNGa~A0-.12l-2Q1 7 

15 Convenient Locations 
HOURS: MON. thru FRI. 9 •.m • .a p.m. • SAT, 9 •.rn.•1 p.m. 

' MA..IO~ CREDIT CARDS ACCEPTED 

EXHIBE A -: 000682 
r/)•:11/ttJ . ·;~- "'.~ ;~( :~ ;{(~.v-· .:;-l--in - I 

I Lu; ~.u;'.; ''). 
1.. 
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EXHIBITB 

LOSE WEICHT. A 

El'~.TING 3 GOOD MEAlS A DAY!~ 
CALL, COh1E IN 
START TODAY 

RECEIVE 

6 WEEKS S6600 
FOR ONLY 

\\'tiAT MAKIS A 
WEIGHT 

LOSS rROGRAM 
f.fl£/lT?* 

• t.lusl tr. safe. easy ana 
no s~~cta! loods to Duy 

• r.~;JSI tx: llexible in a!l silua· 
lions su:h as t:dling oul in 
I as11ood oullcts & restaurants 

• Resuns should tt tono taslino 
& oHer a hie lime solulton to a 
~'Ohl problem. 

• Must be aliorda~le & Druo Free 

GUESS WHAT ... We just 
described the 
QUICI< WEIGHT LOSS 
I'ROGRAt-1. Call now for 
your FREE consultation. 

LOSE UP TO 7 
LDS. PLR \V££K 

QUICK 
WEIGHT 

LOSS 
CENTERS 

.. 
' 

REMEMBER, 
RESULTS LIKE THIS 

CAN ONLY START 
WHEN YOU DOl 

PalSID~ --· m 1077 II'UQUIT( --IIJ-Ull CIIIIP IDWil- Hllm 
lltMUDSON_ UO-UU DUHtiHWILLl-l31llDO ~Ul51 ____ 71121U 
IIVINC ··--m IJOO PliHO ___ llH12l UliHCIDII- ~U 1111 
CUI0Ll1011- J2J 1211 5. ULIIICIOH-.. tll ~011 ltOrDRD .. -··-- HUiU 
CUIID PUIIll-6112-1077 IIUUII--)16-1117 lllDCIIH"IlD-mZ017 

~r~t~~~~~:~~~:crm a sumt•t"rs tou. ~u 1·800·366· LOSE 
'lrl'n 6-' ,0171111 IIOU'J: W~l f~l. tun PIISII. 'TU 1,.. 
.. 11:0 Clfll~ C.o! ~ Itt! II!' Will\ 01 t•t ""llt•1 lOH POI!!£!_JI tiot PlOt II" 

' .-

EXHIBIT B 
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EXHIBITC 

IJQDTIN .1TEH!§ 1~1EEI~ 
LOSE Hi 3-6 LllS. PEH "rEEK 

I 

. ·f 

I; 

I 

I I . __ ,__, .· ~ . .. . •. 

167 LBS. 117 LBS. ll6LBS. 

").:"·pin~ the weiJ;hl off hu b«n no poroblm~, I love wcarin~ 5UC s· ... Wendy Manning 
In our opmion th1s is the uftll, usiraland Jr.ut uptn••n wei~htloSo$ prosraC\ 

available in all ofTcus.-MaNgm~ent."Q.W:L.C. . 
F.FT!C11VE • SAFE • LONG • LASTING RESULTS • EASY • rRIVATE COUNSELING • 
II'.'EXrEI\'51\'E • NO 1'RE-1'ACKED FOODS TO BUY • ntXIBLE • EAT·IN RESTAURANTS. 
FAST FOOD OlJT'LETS OR AT HOME • PEOPLE PROVEN ' 

-CALL OR DROP IN YOUR FREE CONSULTATION-
-.--·--~ QUICI< \VEIGHT LOSS CENTERS~~---·~: 

IIULEJI '\4&1t;l7 &.ARUHCiTON--~5011 . CA.RROU.TOH~I%11 
. C.UI? BO'tl'E ---7u.&SIS . CiRA.HC PRAIRIE --602-«177 .'~ DUNCANVILLE U1·171l0 
. HURST 28L2211 . flVIHO . '5~1300) _ P1.AHO - . •. . . . \24-4121 

BEDFOnD 3.$4-&65. PRESTOK . ' :5-~77 · lotESQIJIT£ ' · 1).5a33 
AALIIOTON ~1111 ', .MOCMICiBIRD 171·2011 .. FUCKARCSOH; ~~·161& 

_.,; . .;·,. ~--:: -:_ .. _ _,i ~ ... •.L:...:.-._ ·:·,,;. . .:.' .. ::...~ .... !...:..--:..a... . .:..:~.;.· .. -- .. -·: • 

:~:--;:.'~~~~ .... WfiGH.T LOSS VARI£5 WITH iNDIVIDUALS 

OPEN l\'ENifiiCS & SATURD~ ~ i. 9~m. Sal. til I PM 1.4•jat Crr,.il c .. ,.. Aurf"r«< 

IBIT C 

·oool42 
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EXHIBITD 

Tuesoay, J..:ly 2. 1991 A·S 

-~, . 
I I \ ·,~ \ 

' -~~ 

EXHIBIT r; 000139 
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EXHIBITE 

,· I L: ,, 

PRESTON·····-·--·-----... - ........ 739-8077 
RICHARDSON·-----··---·········· tieO· 1696 
IRVING ... ·-·····-----·--··-···-······ 659· 1300 
CARROLLTON... --···-··323·V211 
GRANO PAAtRIE.-··-··-·-.. --············· 602-0077 
MESOUITE ... -····-----·-····-······· 613·5833 
DUNCANVILLE···--··---·---·-··········· .. 33 1· 1700 
PLANO----·-------··· .. 42.C...C121 

"I encourage everyone to stan woriling on 
1 new you! Tonayl What an Improvement 
on my self-Image. Aeacntng my goat was 
1/'te greatest Clay of my life. l.have never lell 
hultnier. OWt..C really works. and It's safe. 

Maria C. Barnes R.N. 
Garland. TX 

No Hunger • Ho Exercise 
No Pre-Packaged 

Food To Buy 
FAST • SAFE • EASY 

Call Today For Your FREE 
Consultation 

REMEMBER, RESULTS START 
WHENYOUDO! 

S . .t.RLINGTON.------··-··483-5081 
HULEN·- ____ 346--1987 
CAMP BOWIE -·-·· 763-BSSS 
HURST.. ·-·-··--284-2216 
ARLINGTON -··-····548·1111 
BEDFORD... ---·-······ 354-8665 
MOCKINGBIRD --·-... 823-2017 

. •wei~,, lo,. v1ries wi1h rhe indi~id11~l 
OPEN EVENINGS & SATURDAY 

M•lor Cr~d•l C..rd1 Acc,plt'CI 
Toii'Free 1·800·3GGl.OSE \ wmom ' • .,. . .,.,., SAT. m , '"' 

EXHIBIT E 0005S7 
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EXHIBITF 

Tuesda~·. Apnl JD. 1991 

VlfElGHT LOSS 
THAT WORKS 

BEITY STRA TION 

lOST 
30 

LBS. 
This program 
provrdes ... 

GUIDANCE 
ATIENTION 
RESULTS 

MAJOR CREOrT CAROS 
ACCEPT£0 

• MOUltS: 
MON .Fill 9c.m .• 7p.m 

SAT. 9c.m .• l p.m. 

r l. 
l ... 
r . J 

( 
! . r- _ ..... l -

,. 

l.l3i·1 jj 

ENROLL NOW 
Receive 

ON-E MgNTH 
FREE* 

Must Have 30 lbs. to lose 
"Now thct I hove 

recched my goo II will 
be cble to mcintcin my 
weight beccuse I hove 

lecrned to prepcre 
greet dietcry mecls 
end how to order in 

restcurcnts. '~ 

QUICK WEIGHT 
LOSS CENTERS 

PRESTON ...................... 739·8077 
GARLAND ...................... 680·1696 
IRVING .......................... 659·1300 
CARROLL TON ................ 323·9211 
GRANO PRAIRIE ............ 602·0077 
MESQUITE.. ................... 613·5533 
DUNCANVILLE.. ............. 331·1700 
PLANO ........................... 424·4121 
S. ARLINGTON ............... 483·5081 
HULEN .......................... 346·1987 
CAMP BOWIE.. ............... 763·8585 
HURST .......................... 284·2216 
ARLINGTON .................. 548·1111 
BEDFORD ...................... 354-8665 

CALLFORA FREE CONSt~LTATION MOCKI~.~~:~~,.j~~~~~:.:~ •• 823·~017 

EXHIBIT r 

000111 
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EXHIBITG 

lOSif\!G 4·3 POUNDS 
CHANGED MY LIFE! 

t.:. , I: lr'l~-tl ~== '=-=~~tj 1.•. ( 1"'\ 1 o ' e 1 o • ' '". 0 .... 

·:·;~~ r ENROLL NOW, f• •• : ,_-:t~·1 ~f·~~~-c~·. 
t: 'l' ~I SIX WEEKS. I ~~:-~~A~~~\~:~;·: 

". I~' ·~i I $~R6 I !";;.·;~~'J.1tj:-·:~:~:-
J :. I v If<~. \: ~ ·• 

' ~ I '""' "'* "" o~w ' -·I· ... ~ I ·:. I g' ,, ..... qlll IOU I)OIIIOn Of I r . :. :: ~-. II .. 
~ ._;:wLCJPtOQtlmlr>rS6fi .... -.: J ·, 

/...,:? :::0:·; ----- It:,· 

I . 
/ Before 174 lbs j AFTER 131 fbs , \ 

"Before commg to OWLC. l was unhappy LOSE 3 TOe LBS. PER WEEK '

1
. ·.~ .... - · 

wrlh myself andhacinoselfesteem. Myhus· 
ba.'lci was unhappy because of how I felt • Med•cally suPeMSed by 
about myself. Now. after 1os1ng 431bs .. l feet we•gnt lOSS spet~aflsts I . 

great ana my husband says it s much • No l'lunger or elerosmg 
easrer to live with me. I've changed my • No plits or rnrec:trons 
eatmg hab1ts <Jnd have rr.u~h more energy 
and leel healthier. Losing the weight was • Soecral programs tor kids 

I 

~~_( .'-.-.- .. : 
I. '- . 

L ·-; 
{. .. '·..; :· 

easy. . no hunger. no exercrse. The peoole • Guaranteed resultS 
a: OWLC are very supponrve and I couldn't 
have d~ne rt w1thout them.'' FOR MEN, WOMEN 

-DEBRA REMER AND CHILDREN '----------.1 
/ Call Today for Your FREE Consultation 

QUICi\ \~'EIGHT LOSS CEr~TEAS 
Fourteen Convenient Metroplex Locations 

DALLAS . FORT WORTH 
PRESTON CALL HULEN 
RICHARDSON Dallas Fl. Worth CAMP eow1e 
IRVING HURST 

~~~~~~;~N 239-SLH\1 or 277-SLIM . A~L~~~6~~ 
~~:~~NVILLE for !OCation nearest )'OU SOUTH ARLINGTON 

M0f;I<II-1(;81ADIA~AAMS ,-. 

,,~ ..... , , .... 1·11"' -· 

EXHIBI':' G 

0003-15 
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EXHIBIT I 

NO\IV YOU CAN 
9(3:>/C\O 

. (-i rsc 
I 

lOSE 3-6 LBS. I 

A WEE~( FOR ONLY 

$i1 HOURS: 
MON·FRI per week 

'limoltO oller. Ntw progr1ms only. 6 week monimum prr 
gr1m Exc:tusovt prololln~ & supplements. 

LAST 4 DAYS! -~-

PAUTO!j 
II'ICHolii'OSON 
IIIIVI!jQ 
ColiiAO~~'TO!j 

GRolNO Pllo\11111£ 
~·£SOUI'TE 
DUNColNVILLE 
PLANO 

......... " ••• ......_". ••eflllflt 

EXHIBIT I 

Rrmrmbrr, Rr~ulu Start \\'hrn \'ou Do. 
731·1017 S. ARLINGTON •13·508 1 
110- \Ill MULEH 3•6· 1187 
~~~:~~~ CAMP BOWIE 763·858S 
IC,·OC71 MURST 'B•·22 16 
&13-Ull ARI..INGTON ~41.,,,, 
'l1·HOO BEDFORD 3S4·8665 
•1•-4121 MOC"'.•NGBIRO 123·20 17 

TOLL FREE ,·800·366-LOSE 

000630 
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EXHIBIT J 

fJQt:J VOU CAtj L05E 
3·6* LB§. A VJEEil 

gr~f. Y 511 PER \Vmi;H* 

J 
Alter 109 Lba. 

't,l, 15 T!ll Old CICI"-tl ~~ AQI" A~f· 10~ 70 1!:1 my DICl D'OO'frftl fn!li'OWO.I- 11'10 Of Dt1'1Q Ia:. 
A ~....0 ~~~ 0V\lC W\0 IPI! ~: 11'11'Q I OC W11 W 11011 70 11!1 """'ll'fl'l!'f IO til tn0 IU•~ 
ho- 10 u: llfl": IO I 11\f~ ~" ~~ lql"' 111""1 lf<7-'1' IOod 1101 D'~ llltlls Qn ,....,. ~~ 
toss O'OITI'1"3 I 0 lOW 20 ltl ~: 91"' ft D.:>. lluOO<I' 8\f. not wtln OWlC. Tnarasto llltm I m fltiOCIPII'IIller 
1121 ,. "'"'" 01 201 n ~ Dft' 11 "1'1 V!Cf 'to.I'O or. ruo em 14 Tllar*sto OWLC. · 

Slllfyt Aptlll 

PERSONAL TOUCH COUNSELING 
Receive one-to-one Personal Counseling from our own weight 
loss specialist. Behavior Education and Nutritional Guidance 
Teaches you to keep the Weight Off. 

QUfCft \'lElGHT LOSS CENTERS 
""~STON ..................................... 731·1077 S. ARliNGTON . .,. __ .,_.,_,_., ...... 13-&011 
RICHARDSON ....... - ...................... 110· 1111 MULEN .............. - ..... ,_,_ .... - ......... 3•6-1117 
IRVING ............................ - ..••........ 159·1300 CAMP BOWIE ·-···-·······-.. ····-·· .... 7e3-nl5 
CARROLLTON ............. _ .............. 323·1211 MU"5T ......... - ... ····-·-··········21•·2211 
GRANO PRAIRIE ........................... I02·0077 ARLINGTON .. - .......... - .................. 5•1·1111 
~ESOUITE ....................••.............. 113·5133 BEDFORC .......... ----···· .. 35•·1115 
C::.UNCANVU.I.i ••••..•.•....•. -·-······ .•. 331· 1 700 '-'OCKINGIIRC ..•• --.---·-·12).20 17 
Pt.,..t.NO ........................................... 2._.121 

Csll for FREE Consultation 1-800-366-LOSE 
' .,.....,.,. LOll Vl'll'l w""........,. OPI"'l...,. .... & l11r.II'Gn WOft ·''' I· 7 0"1 Ill ,. , 
' t: ICiivtJ .. • l>rotn."'V& l~l .,,j!D- C.rearo C.rOt Ac~H 

000557 
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EXHIBITK 

LOSE UP TO 6 lbs Per Week· 

"I hate to diet. but this plan 
is fantastic! The staff is ex
tremely supportive and they 
never pointed a . finger or 
critized me. I lost 83 lbs and 
33 inches, My blood pres
sure is normal I feel like a 
million!'' 

Olin R. Heifner 

FINAL WEEK 
., 
·I 
·I 

Remember, Re1ultJ st~rt "'hen you do. 

WlU.DAU I Alol·l PM. $Al.11L,""" 1-800-356 ·LOSE 

EXHIBI':' K 
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• Includes AT NO 
ADDITIONAL COST: 

• Personalized Program 
·Enrollment 
• Unlimited Weight Loss as 

Fast or Slow as you want 
• Unlimited Office Visits 
• Professional 

Supervision 
• Stabilization 
• Maintenance 
• Private One-on-O"le 

Counseling 
•Jtost 68 lbs. in 21 weeks. My 
daughters are physicians & they 
recommend this program. • 

Carmen Flores 
• Baud on 1 yur membe~f'lip 

Complaint 

EXHIBITL 

' :.: ;' .. : ... 1 
... ~: 

~~ 
···j·-.:. .... 

.·. •.· 

PRtSTOH------·73~077 DUNCA.NVIL.L£ --.331·1700 ARLINGTDN.----S4~ill1 
RICHAR"'~"'N ~8"'1696 PLANO "'2"' •4 "1 ·BEDFORD ·-------.354-8665 
~ ·----... ~ .,. . .. ._oi.O' MOCKINGBIRD----823·2017 

IIRVINC-------·65,.1300 s. ARLINGTON --4&3-5081 
CARROU TON ·---.32~9211 HULEN .34S.UI7 
GRAND PRAIRIE. _ _:,602.0077 CAMP BOWl£ --.7SU511 

, MESQUITE ·----....... 61.3--SSll .. HURST·--· ----.284-2218 

EXHIBIT L 

······~ 

000112 
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. ., 
·:·· 

1- .. ·--------·-·--. - ~~·::·:! . : 
Chr Oallu ~crntn!) ~rwl M.>nc1ay, January %3, 1989 : _·~ : ~· -· 

I lOST HAlF MY VifAISTr 
. I used to~ 227 lbs.: 

and c size 32 dress. 
I croi)ped 73 Jbs. end 

10 dress sizes. 
Sharon Somerville 

ONE Yc { 

~REB:* ot1 

• No Hu"9~' Po~;1 or 
Ea~c·s~ 

• 5u~'"''•d by Nurle & 
Wt·:•.• Lon Specoolom 

• No ,;.II\ cr ln,etiiOf'\1 

• No ro1•~~~~ Cl'e· 

~ • I ' ' I 

BEFORE 
221 Las. 
SIZE 32. 

:-;Y::,u~·,:uh: - ·_:·ff ~ -- ·\· 

ro:i~~~;,rneoi1 l•Tt:J ·.· ·:. 
. .. k7\ . . . . . . . ' ' 

~UYCie VVEIGHT"'LOLSS'CENTEERS~:~··.·: I 
' • . DALLAS • . ·-· .. ~:':: . : FORT WORTH--' . ' ... : · 
~l'"fSTON ............................. ~.·: ·.·HULIN ................................ SoM·111T; 

• IIICHARDION., ............ , .... , •••• •• 110.1111. . CAitttll' IOW11 ..... , .................. , • Tltl-1511"'' 
IRVING,., •••• ,,,, ...... ,, ••• ,,,, •• .' ••• 151-UOO . . HUIIST •• ,.,: .... ,,, .............. , .... ,_,.2211 f 

'

' ' CAIIIIOUTON ......................... m.n,i · .. · AIILIMOTOH .: ......................... Wl-,11: 
MEIOUrTE ............................ IU·USl_· ·. · IEDFOIUI .. · ........................... JSI-INI·· 

'·!:_-1 DUNCANVILU ...... ~ ............... ~·· )31·1100 .. :.· ~; _SOUTHARlJHOTON .................... AU·IOI1 1 

-~L;;~.:.G'&,·.,;c,;~·iRj.'..is'i21.'io'fi"':":' uwu1! ·~ . · '· ';:,::;.~:C:.~~ 
' .,, ~ ·' . HOUIS:WON:~,it·la..,,j D.ll': .• a.U.t-C>Oo.ftl•\:~_:':~:-:":',~~-•'""·. --· . 

. :~:-~ :·:.~~~:~-------~---- .... --- ·----·---- .. 

. .;:::~~.·-~t~ 
r.~· .~ .. ,r1 •. l·-: 

. ' I i . · ~~t. !:J ~ . : ~; ~ : • 

;41· . ·l ... ,. 
, ; 

EXHIBIT :'-1 

_,., 
• .. • ~ . J 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its consider
ation, and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
had violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent QWLC-Tex. is a corporation organized, existing 
and formerly doing business under and by virtue of the laws of the 
State of Texas, with its offices and principal place of business located 
at 2900 Gateway, Suite 605, Irving, Texas. 

2. Respondent Don Gearheart is an individual with his principal 
residence located at 9520 East Pinnacle Pear Road, Scottsdale, 
Arizona. 

3. Respondent Joyce A. Schuman is an individual with her prin
cipal residence located at 2730 Sea Island Drive, Fort Lauderdale, 
Florida. 

4. The Federal Trade Commission has jurisdiction of the subject 
matter of the proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall 
apply: 

A. "Competent and reliable scientific evidence" shall mean those 
tests, analyses, research, studies, or other evidence based on the 
expertise of professionals in the relevant area, that have been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results; 

B. "Weight loss program" shall mean any program designed to 
aid consumers in weight loss or weight maintenance; 

C. A "broadcast medium" shall mean any radio or television 
broadcast, cablecast, home video, or theatrical release; 

D. For any order-required disclosure in print media to be made 
"clearly and prominently," or in a "clear and prominent manner," it 
must be given both in the same type style and in: (1) twelve point 
type where the representation that triggers the disclosure is given in 
twelve point or larger type; or (2) the same type size as the 
representation that triggers the disclosure where that representation 
is given in a type size that is smaller than twelve point type. For any 
order-required disclosure given orally in a broadcast medium to be 
made "clearly and prominently," or in a "clear and prominent 
manner," the disclosure must be given at the same volume and in the 
same cadence as the representation that triggers the disclosure; 

E. A "short broadcast advertisement" shall mean any advertise
ment of thirty seconds or less duration made in a broadcast medium. 

I. 

It is ordered, That respondents QWLC-Tex., a corporation, its 
successors and assigns, and its officers, and Don K. Gearheart, 
individually and as an officer of said corporation, and Joyce A. 
Schuman, individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the advertising, promotion, offering for sale, or sale 
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of any weight loss program, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

A. Making any representation, directly or by implication, about 
the success of participants on any weight loss program in achieving 
or maintaining weight loss or weight control unless, at the time of 
making any such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the repre
sentation, provided, further, that for any representation that: 

(1) Any weight loss achieved or maintained through the weight 
loss program is typical or representative of all or any subset of 
participants of respondents' program, said evidence shall, at a mini
mum, be based on a representative sample of: 

(a) All participants who have entered the program, where the 
representation relates to such persons; provided, however, that the 
required sample may exclude those participants who dropped out of 
the program within two weeks of their entrance, or who were unable 
to complete the program due to illness, pregnancy, or change of 
residence; or 

(b) All participants who have completed a particular phase of the 
program or the entire program, where the representation only relates 
to such persons; 

(2) Any weight loss is maintained long-term, said evidence shall, 
at a minimum, be based upon the experience of participants who were 
followed for a period of at least two years from their completion of 
the active maintenance phase of respondents' program or earlier 
termination, as applicable; and 

(3) Any weight loss is maintained permanently, said evidence 
shall, at a minimum, be based upon the experience of participants 
who were followed for a period of time after completing the program 
that is either: 

(a) Generally recognized by experts in the field of treating 
obesity as being of sufficient length for predicting that weight loss 
will be permanent, or 
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(b) Demonstrated by competent and reliable survey evidence as 
being of sufficient duration to permit such a prediction. 

B. Representing, directly or by implication, except through 
endorsements or testimonials referred to in paragraph I.E. herein, that 
participants of any weight loss program have successfully maintained 
weight loss, unless respondents disclose, clearly and prominently, 
and in close proximity to such representation, the statement: "For 
many dieters, weight loss is temporary"; provided, further, that 
respondents shall not represent, directly or by implication, that the 
above-quoted statement does not apply to dieters in respondents' 
weight loss program; provided, however, that a mere statement about 
the existence, design, or content of a maintenance program shall not, 
without more, be considered a representation that participants of any 
weight loss program have successfully maintained weight loss. 

C. Representing, directly or by implication, except through short 
broadcast advertisements referred to in paragraph I.D. herein, and 
except through endorsements or testimonials referred to in paragraph 
I.E. herein, that participants on any weight loss program have 
successfully maintained weight loss, unless respondents disclose, 
clearly and prominently, and in close proximity to such represent
ation, the following information: 

(1) The average percentage of weight loss maintained by those 
participants; 

(2) The duration over which the weight loss was maintained, 
measured from the date that participants ended the active weight loss 
phase of the program, provided, further, that if any portion of the time 
period covered includes participation in a maintenance program(s) 
that follows active weight loss, such fact must also be disclosed; and 

(3) If the participant population referred to is not representative 
of the general participant population for respondents' programs: 

(a) The proportion of the total participant population in respon
dents' programs that those participants represent, expressed in terms 
of a percentage or actual numbers of participants, or 

(b) The statement: "[Quick Weight Loss Centers] makes no claim 
that this [these] result[s] is [are] representative of all participants in 
the [Quick Weight Loss Centers] program." 
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provided, further, that compliance with the obligations of this 
paragraph I.C. in no way relieves respondents of the requirement 
under paragraph I.A. of this order to substantiate any representation 
about the success of participants on any weight loss program in 
maintaining weight loss. 

D. Representing, directly or by implication, in short broadcast 
advertisements, that participants of any weight loss program have 
successfully maintained weight loss, unless respondents: 

(1) Include, clearly and prominently, and in immediate conjunc
tion with such representation, the statement: "Check at our centers 
for details about our maintenance record"; 

(2) For a period of time beginning with the date of the first 
broadcast of any such advertisement and ending no sooner than thirty 
days after the last broadcast of such advertisement, comply with the 
following procedures upon the first presentation of any form asking 
for information from a potential client, but in any event before such 
person has entered into any agreement with respondents: 

(a) Give to each potential client a separate document entitled 
"Maintenance Information," which shall include all the information 
required by paragraph I.B. and subparagraphs I.C. (1)-(3) of this 
order and shall be formatted in the exact type size and style as the 
example form below, and shall include the heading (Helvetica 14 
point bold), lead-in (Times Roman 12 point), disclosures (Helvetica 
14 point bold), acknowledgment language (Times Roman 12 point), 
and signature block therein; provided, further, that no information in 
addition to that required to be included in the document required by 
this subparagraph I.D (2) shall be included therein; 
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MAINTENANCE INFORMATION 

You may have seen our recent ad about maintenance success. Here's some 
additional information about our maintenance record .. 

(Disclosure of maintenance statistics goes 
hereXXXXXXXXXXXXXXXXXXXX 
xxxxxxxxxxxxxxxxxxxxxxx 

For many dieters, weight toss is temporary. 

I have read this notice. _____________ _ 
(Client Signature) (Date) 

(b) Require each potential client to sign such document; and 
(c) Give each client a copy of such document; and 

(3) Retain in each client file a copy of the signed maintenance 
notice required by this paragraph; provided, further, that: 

(i) Compliance with the obligations of this paragraph J.D. in no 
way relieves respondents of the requirement under paragraph I.A. of 
this order to substantiate any representation about the success of 
participants on any weight loss program in maintaining weight loss; 

(ii) Respondents must comply with both paragraph I.D. and 
paragraph I. C. of this order if respondents include in any such short 
broadcast advertisement a representation about maintenance success 
that states a number or percentage, or uses descriptive terms that 
convey a quantitative measure such as "most of our customers 
maintain their weight loss long-term"; 

provided, however, that the provisions of paragraph J.D. shall not 
apply to endorsements or testimonials referred to in paragraph I.E. 
herein. 

E. Using any advertisement containing an endorsement or 
testimonial about weight loss success or weight loss maintenance 
success by a participant or participants of respondents' weight loss 
programs if the weight loss success or weight loss maintenance 
success depicted in the advertisement is not representative of what 
participants of respondents' weight loss programs generally achieve, 
unless respondents disclose, clearly and prominently, and in close 
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proximity to the endorser's statement of his or her weight loss 
success or weight loss maintenance success: 

( 1) What the generally expected success would be for QWLC
Tex. customers in losing weight or maintaining achieved weight loss; 
provided, however, that the generally expected success for QWLC
Tex. customers may exclude those customers who dropped out of the 
program within two weeks of their entrance, or who were unable to 
complete the program due to illness, pregnancy, or change of 
residence; or 

(2) One of the following statements: 

(a) "You should not expect to experience these results." 
(b) "This result is not typical. You may not do as well." 
(c) "This result is not typical. You may be less successful." 
(d) " 's success is not typical. You may not do as well." 
(e) " 's experience is not typical. You may achieve less." 
(f) "Results not typical." 
(g) "Results not typical of program participants." 

provided, further, that if the endorsements or testimonials covered by 
this paragraph are made in a broadcast medium, any disclosure 
required by this paragraph must be communicated in a clear and 
prominent manner, and in immediate conjunction with the 
representation that triggers the disclosure; 

provided, however, that: 

(i) For endorsements or testimonials about weight loss success, 
respondents can satisfy the requirements of subparagraph I.E. ( 1) by 
accurately disclosing the generally expected success in the following 
phrase: "Quick Weight Loss Centers, Inc. participants lose an 
average of_ pounds over an average_- week treatment period"; 
and 

(ii) If the weight loss success or weight loss maintenance success 
depicted in the advertisement is representative of what participants 
of a group or subset clearly defined in the advertisement generally 
achieve, then, in lieu of the disclosures required in either subpara
graphs I.E. ( 1 )or (2) herein, respondents may substitute a clear and 
prominent disclosure of the percentage of all of respondents' 
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customers that the group or subset defined in the advertisement 
represents. 

F. Representing, directly or by implication, that the price at 
which any weight loss program can be purchased is the only cost 
associated with losing weight on that program, unless such is the 
case. 

G. Representing, directly or by implication, the price at which 
any weight loss program can be purchased, unless respondents 
disclose, clearly and prominently, either: 

( 1) In close proximity to such representation, the existence and 
amount of all mandatory fees associated with the program offered; or 

(2) In immediate conjunction with such representation, one of the 
following statements: 

(a) "Plus the cost of [list of products or services that participants 
must purchase at additional cost]"; or 

(b) "Purchase of [list of products or services that participants 
must purchase at additional cost] required"; 

provided, further, that in broadcast media, if the representation that 
triggers any disclosure required by this paragraph is oral, the required 
disclosure must also be made orally. 

H. Failing to disclose over the telephone, for a period beginning 
with the date of any advertisement of the price at which any weight 
loss program can be purchased and ending no sooner than 180 days 
after the last dissemination of such advertisement, to consumers who 
inquire about the cost of any weight loss program, or are told about 
the cost of any weight loss program, the existence and amount of any 
and all mandatory costs or fees associated with participation in the 
program; provided, however, that respondents may satisfy this 
requirement by directing their weight loss centers to disclose the 
information, by providing the center personnel with suggested 
language to be used when responding to phone inquiries and by 
making their best efforts to ensure compliance with their directive to 
disclose price information over the telephone. 

I. Representing, directly or by implication, that prospective 
participants in respondents, weight loss programs will reach a 
specified weight within a specified time period, unless at the time of 
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making such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the 
representation. 

J. Representing, directly or by implication, the average or 
typical rate or speed at which any participant on any weight loss 
program has lost or will lose weight, unless at the time of making any 
such representation, respondents possess and rely upon competent 
and reliable scientific evidence that substantiates the representation. 

K. Failing to disclose, clearly and prominently, either (1) to each 
participant who, after the first two weeks on the program, is 
experiencing average weekly weight loss that exceeds two percent 
(2%) of said participant's initial body weight, or three pounds, 
whichever is less, for at least two consecutive weeks, or (2) in writing 
to all participants when they enter the program, that failure to follow 
the program protocol and eat all of the food recommended may 
involve the risk of developing serious health complications. 

L. Representing, directly or by implication, that any weight loss 
program is supervised or monitored by health care professionals, 
unless such is the case, or otherwise misrepresenting, directly or by 
implication, the extent to which any weight loss program is 
supervised or monitored by health care professionals. 

M. Misrepresenting, directly or by implication, the performance, 
efficacy, or safety of any weight loss program. 

II. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to the effective date of any 
proposed change in the corporate respondent such as dissolution, 
assignment, or sale resulting in the emergence of a successor 
corporation(s), the creation or dissolution of subsidiaries, or any other 
change in the corporation(s) that may affect compliance obligations 
arising out of this order. 

III. 

It is further ordered, That respondents Don K. Gearheart and 
Joyce A. Schuman shall promptly notify the Commission of the 
discontinuance of their present business or employment and of their 
affiliation with a new business or employment. In addition, for a 
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period of three (3) years from the service date of this order, the 
individual respondents shall promptly notify the Commission of each 
affiliation with a new business or employment whose activities relate 
to the advertising, promotion, offering for sale, or sale of any weight 
loss program. When so required under this paragraph, each such 
notice shall include the individual respondent's new business address 
and a statement of the nature of the business or employment in which 
the individual respondent is newly engaged, as well as a description 
of the individual respondent's duties and responsibilities in 
connection with the business or employment. The expiration of the 
notice provision of this paragraph shall not affect any other obligation 
arising under this order. 

IV. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, respon
dents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials possessed and relied upon to substantiate any 
such representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

V. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their officers, agents, representatives, 
independent contractors and employees who are involved in the 
preparation and placement of advertisements or promotional 
materials or in communication with customers or prospective 
customers or who have any responsibilities with respect to the subject 
matter of this order; and, for a period of three (3) years from the date 
of entry of this order, distribute same to all future such officers, 
agents, representatives, independent contractors and employees. 
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VI. 

It is further ordered, That respondents shall, within sixty (60) 
days after the date of service of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

QUICK WEIGHT LOSS CENTERS, INC., ET AL. (GEORGIA) 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3518. Complaint, Aug. 11, 1994--Decision, Aug. 11, 1994 

This consent order prohibits, among other things, the Georgia commercial diet 
program company and its officer from misrepresenting the performance or 
safety of any diet program they offer in the future, and requires the respondents 
to possess competent and reliable scientific evidence to substantiate any future 
claims they make about weight loss, weight loss maintenance, or rate of weight 
loss; to make a number of disclosures regarding maintenance success claims; 
and to disclose all mandatory fees. 

Appearances 

For the Commission: Eric Bash, Matthew Daynard and Richard 
F. Kelly. 

For the respondents: Gabriel Imperato, Broad & Cassell, Fort 
Lauderdale, FL. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Quick Weight Loss Centers, Inc., a Georgia corporation (hereinafter, 
"QWLC-Ga."), and Don K. Gearheart, individually and as an officer 
of said corporation, (hereinafter, collectively, "respondents"), have 
violated the provisions of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. (a) Respondent QWLC-GA. is a Georgia 
corporation, formerly doing business, with its principal office and 
place of business located at 1401 Johnson Ferry Road, Suite 276, 
Marietta, Georgia. 

(b) Respondent Don K. Gearheart is an officer of the corporate 
respondent. Individually or in concert with others, he formulates, 
directs, and controls the acts or practices of the corporate respondent, 
including the acts or practices alleged in this complaint. His principal 
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residence is located at 9520 East Pinnacle Pear Road, Scottsdale, 
Arizona. 

(c) Respondents have cooperated and acted together in carrying 
out the acts and practices alleged in this complaint. 

PAR. 2. Respondents have advertised or otherwise promoted, 
offered for sale, and sold weight reduction and weight control 
programs and products, and have made them available to consumers 
at their weight loss centers. Respondents have offered for sale and 
sold diet programs of 800 to 1500 calories per day that include food, 
as "food" is defined in Section 15 of the Federal Trade Commission 
Act. 

PAR. 3. In the course and conduct of their business, respon-
dents have disseminated or have caused to be disseminated 
advertisements for weight reduction and weight control programs and 
products. Respondents have placed these advertisements with 
various media for the purpose of inducing consumers to purchase 
their programs and products. Respondents have further advertised 
their weight loss programs through the use of promotional materials, 
including pamphlets and brochures, given to customers and 
prospective customers at individual weight loss center locations. 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 5. Respondents' advertisements and promotional materi-
als include, but are not necessarily limited to, the advertisements anrl 
promotional materials attached hereto as Exhibits A-E. 

PAR. 6. The advertisements and promotional materials referred 
to in paragraph five, attached hereto as Exhibits A-C, contain the 
following statements: 

(a) "The only way to lose weight and keep it off." (Exhibit A) 
(b) "WHAT MAKES A WEIGHT LOSS PROGRAM GREAT? ... Results 

should be long lasting & offer a lifetime solution to a weight problem ... 
GUESS WHAT! ... We just described the QUICK WEIGHT LOSS 
PROGRAM." (Exhibit B) 

(c) '"Now that I have reached my goal I will be able to maintain my 
weight.. .. "' (Exhibit C) 

PAR. 7. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in advertise-
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ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that: 

(a) QWLC-GA. customers typically are successful in reaching 
their weight loss goals and maintaining their weight loss either long
term or permanently; 

(b) QWLC-GA. customers typically are successful in maintaining 
their weight loss achieved under the QWLC-GA. diet program; and 

(c) QWLC-GA. customers typically are successful in reaching 
their weight loss goals. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph six, and others in advertise
ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that at the 
time they made the representations set forth in paragraph seven, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time respondents made the 
representations set forth in paragraph seven, they did not possess and 
rely upon a reasonable basis that substantiated such representations. 
Therefore, respondents' representation as set forth in paragraph eight 
was and is false and misleading. 

PAR. 10. The advertisements referred to in paragraph five, 
attached hereto as Exhibits B-E, contain the following statements: 

(a) "SIX WEEKS $66" (Exhibit B) 
(b) "$12 PER WEEK" (Exhibits C, D) 
(c) "ONLY $11 PER WEEK" (Exhibits E) 

PAR. 11. Through the use of the statements contained in the 
advertisements referred to in paragraph ten, and others in advertise
ments or promotional materials not specifically set forth herein, 
respondents have represented, directly or by implication, that the 
advertised price is the only cost associated with losing weight on the 
QWLC-GA. weight loss program. 

PAR. 12. In truth and in fact, the advertised price is not the only 
cost associated with losing weight on the weight loss program. There 
are substantial, additional mandatory expenses associated with 
participation in the QWLC-GA. weight loss program. Therefore, 
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respondents' representation as set forth in paragraph eleven was and 
is false and misleading. 

PAR. 13. In advertising the price of the QWLC-GA. weight loss 
program, respondents have failed to disclose to consumers the 
existence and amount of all mandatory expenses associated with 
participation in the QWLC-GA. weight loss program. This fact 
would be material to consumers in their purchase or use decisions 
regarding the weight loss program. In light of respondents' 
representation as set forth in paragraph eleven that the quoted price 
represents the only cost associated with the QWLC-GA. weight loss 
program, said failure to disclose was and is a deceptive practice. 

PAR. 14. The advertisement referred to in paragraph five, 
attached hereto as Exhibit B, contains the following statements: 

(a) "LOSE UP TO 6 LBS PER WEEK" 

PAR. 15. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
an appreciable number of consumers following the QWLC-GA. 
weight loss program typically lose weight at an average rate of six 
pounds per week. 

PAR. 16. Through the use of the statements contained in the 
advertisements referred to in paragraph fourteen, and others in 
advertisements or promotional materials not specifically set forth 
herein, respondents have represented, directly or by implication, that 
at the time they made the representation set forth in paragraph fifteen, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representation. 

PAR. 17. In truth and in fact, at the time respondents made the 
representation set forth in paragraph fifteen, they did not possess and 
rely upon a reasonable basis that substantiated such representation. 
Therefore, respondents' representation as set forth in paragraph 
sixteen was and is false and misleading. 

PAR. 18. In the routine course and conduct of their business, 
respondents have provided their customers with diet protocols that 
required said customers, inter alia, to come in to one of respondents' 
weight loss centers three to six times a week for monitoring of their 
progress, including weighing in. In the course of regularly 
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ascertaining weight loss progress, respondents, in some instances, 
have been presented with weight loss results indicating that 
customers have been losing weight significantly in excess of their 
projected goals, which is an indication that they may not have been 
consuming all of the food prescribed by their diet protocol. Such 
conduct could, if not corrected promptly, result in health 
complications. 

PAR. 19. When presented with the weight loss results described 
in paragraph eighteen, respondents, on many occasions, have not 
disclosed to the customers that failing to follow the diet protocol and 
consume all of the calories prescribed could result in health 
complications. This fact would be material to customers in their 
purchase or use decisions regarding the weight loss program. In light 
of respondents' practice of monitoring customers, said failure to 
disclose was and is a deceptive practice. 

PAR. 20. The acts and practices of respondents as alleged in this 
complaint constitute deceptive acts or practices, and the making of 
false advertisements, in or affecting commerce in violation of 
Sections 5(a) and 12 of the Federal Trade Commission Act. 
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EXHIBIT A 



326 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 

EXHIBITB 

~~~~A GREAT?*. 

I 

• AUil bl sa asy and no soecalloacls 
to lilly 

• AoUl DIIID:il• in all SIIUIIICnS sucn :a 
ealllO ow 1ft las! tooc IUliiS ' 
reszu.-a 

• Raub stlll:!d be lonQ 1Gi1Q & oner a 
!iftliml SOIWin ID a MlqriiJDCin. * .UZ b1 dormDie & Oru; F111 

GUESS WHATI ••• W@ just d@o 
scribed the QUICk WEIGHT 
LOSS PROGRAM. UJJ now ior 
your FRfE consuJUtioa. 

1 o/r;l/&fo 
"I LOST 43 LBS. 

IN JUST 15 WEIKS~ .. 

·r needed 
H£LPJJ 

<;a:: couldn't do It 
. .}~-( . on my owri . 

. . ·~~. ... It was easy 
·.1:: ·:. =: •••• ·.::~:~ to fellow anj 

· .. :};];~:·::.~:~::.\·::~·::\ I wasn't h~· 
\

1· ... · ·.'~~: •. :.: .... gry. Thensce 
r·" . · · · · ~ : :: ;:: :::: part was I 
- ~~JJ:;/::}L could eat 

· .. ··· · regular foOQ 
&.. sttU Josel: 

.•• JIAN~ 
..... 

START TODAY 
SIX WEEKS 

$66* 
QUICI( WEIGHT LOSS CENTERS 

BUCKMEADIMIOTOWN3SS-3627 ROSWELl 
SANOY SPRINGS 2SS.7877 STONE MOUNTAIN 
OUNWOOOY 98M30D MARIETTA 
EAST COBB 911-8300 ULSURN/GWINNETT 
SOUTHLAKE . 91H211 

Hours: 9a.m.·7 p.m. Dailv. Sal9 am.-1 p.m. 
•N- Enrotlmenu Only betu1rw Of Pfotulnq 6 541D~ 

91W851 
291-7349 
851-0131 
279-1331 

118F.T.C. 

( ....{ - I . 

f l 
- c,,... 

~...;- _) : \..-



320 

QUICK WEIGHT LOSS CENTERS, INC., ET AL. (GEORGIA) 327 

-r.woa CI!DrT CARDS 
·- . . • < ~- ACai'TtD ... 
_ HOURS: 1 ..•• 

MON.-FRI. 9o.m.-7p.m. , 
:. : SAT~ ~~-m.-1 p.m ..... 

Complaint 

EXHIBITC 

.... . -- - . ")-'7 ---- . ' ·;-) . _;_- ----··· - - -·· 
/f ~-{-<--<-C • ./ /[UA-;C/~"1-· ·-·········- ------·--·- -·. . ·y . -·-·-········· 

-O..Ooolt ..... --o...OII.-. : ......... .....--............ 
~~~~~----~~~~ 



328 FEDERAL TRADE COMMISSION DECISIONS 

LOSING WEIGHT 
MAKES SENSE 

WHEN YOO KEEP 

Complaint 118 F.T.C. 

EXHIBITD 

.'>\'t.::.~ .. ,' 

LOSE ALL '£HE. 
WEIGHT· YOU CAN .... . . 

IT OFF. 
Mother & Daughter LOw, ·LOw Service -Fees 

Lost 99 lbs in 15 Weeks _ . · . · 

"nus~=~rognam Only_ $12* Per Week. 
our eating babits." 

I ao.t .56 .,._ £ . . I loa 43 k £ 
now wetgn 121 MW wdgh J 24 
· I:IL ••• TAIN , lbL ...Jean Hall. 
t.uM-.gnam. mather 

dMighter 

Un a program basis 

Call for a FREE consultation 

··QutcK wEiGHT Loss c{f~irERs 
·. -~---~~ 

. . Sandy Springs.~6-~77...Q~~ 
· 5920 Roswell Rd •. _ ~-· ~~ ... -~.-:·_:· 

- · · ParicSide Center ~ -.:~ 

. ~. 
~~~~h:::c~fr~:~~ . ~: ~-

. '\ 
Roswell 998-S~~J . _ ~~ 1 ~· 

1355 Old Alabama Road · .- . . . 
. ' . 

•L:Xctusive of supplem~nts. and prottlln_g · ·~ . ~.. ..... . - -.... -

3340 Peachtree Rd. N.E. Atlanta· 

Rtcycl{ . · · :· -· 
this -pApER,. · 
p_LwEI ~-- · 
.. ·· :· ......... i 

·-~---



320 

QUICK WEIGHT LOSS CENTERS, INC., ET AL. (GEORGIA) 329 

Complaint 

EXHIBITE 

.--· •• -·· ··--•• V I j 
1.: - ----- rRESENT COUPON AT TIME OF SITTJNG ----- ..J 

LOSE WEIGHT 
ONLY ~0 

$11\ r~v_ .. ?. -~~:~~:~~ i{i'\~~ 
PER 
WEEK 

• NO GIMMICKS 
, • FABULOUS RESULTS 
;~ . : 

. -· ·! •ONE TOONE SUPERVISION 

: • NO FASTING 01\.UQUIO 
.• .'f.R07EN PAOGAAMS. 

• NO SmEMJOUS EXERCISE . 
· . :; ,! :. _ J • FAST! SAF£1 WEIGHT LOSS! . 

~ {f ~· 
· ·i CALL FOR FREE 
f CONSULTATION 

QUICK WEIGHT LOSS CENTERS 
BUCXHEAD/UIDTOWN355·3627 ROSWELL .. 911-1851 

·SANDY SPRINGS 251-7877 STONE MOUNTAIN 291-7341 
DUNWOODY · 981-8300 MARIETTA 811-0131 

. EAST COBB 911-8300 ULBURN/GWINNETT 279-1331 
·sountLAKE · 911-8211 .. 

· tto..: tam-7pm Dally SaL lant-1pm. · 
. •N-...,...,.,...Oftt¥,t_. ........... ln:lustNo4 .......... A ll ~~II ••u. 



330 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its consider
ation, and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

·The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
had violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent QWLC-GA. is a corporation organized, existing 
and formerly doing business under and by virtue of the laws of the 
State of Georgia, with its offices and principal place of business 
located at 1401 Johnson Ferry Road, Suite 276, Marietta, Georgia. 

2. Respondent Don Gearheart is an individual with his principal 
residence located at 9520 East Pinnacle Pear Road, Scottsdale, 
Arizona. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of the proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall 
apply: 

A. "Competent and reliable scientific evidence" shall mean those 
tests, analyses, research, studies, or other evidence based on the 
expertise of professionals in the relevant area, that have been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results; 

B. "Weight loss program" shall mean any program designed to 
aid consumers in weight loss or weight maintenance; 

C. A "broadcast medium" shall mean any radio or television 
. broadcast, cablecast, home video, or theatrical release; 

D. For any order-required disclosure in print media to be made 
"clearly and prominently," or in a "clear and prominent manner," it 
must be given both in the same type style and in: (1) twelve point 
type where the representation that triggers the disclosure is given in 
twelve point or larger type; or (2) the same type size as the 
representation that triggers the disclosure where that representation 
is given in a type size that is smaller than twelve point type. For any 
order-required disclosure given orally in a broadcast medium to be 
made "clearly and prominently," or in a "clear and prominent 
manner," the disclosure must be given at the same volume and in the 
same cadence as the representation that triggers the disclosure; 

E. A "short broadcast advertisement" shall mean any advertise
ment of thirty seconds or less duration made in a broadcast medium. 

I. 

It is ordered, That respondents QWLC-Ga., a corporation, its 
successors and assigns, and its officers, and Don K. Gearheart, 
individually and as an officer of said corporation, and respondents' 
agents, representatives, and employees, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the advertising, promotion, offering for sale, or sale of any weight 
loss program, in or affecting commerce, as "commerce" is defined in 
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the Federal Trade Commission Act, do forthwith cease and desist 
from: 

A. Making any representation, directly or by implication, about 
the success of participants on any weight loss program in achieving 
or maintaining weight loss or weight control unless, at the time of 
making any such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the repre
sentation, provided, further, that for any representation that: 

(1) Any weight loss achieved or maintained through the weight 
loss program is typical or representative of all or any subset of 
participants of respondents' program, said evidence shall, at a 
minimum, be based on a representative sample of: 

(a) All participants who have entered the program, where the 
representation relates to such persons; provided, however, that the 
required sample may exclude those participants who dropped out of 
the program within two weeks of their entrance, or who were unable 
to complete the program due to illness, pregnancy, or change of 
residence; or 

(b) All participants who have completed a particular phase of the 
program or the entire program, where the representation only relates 
to such persons; 

(2) Any weight loss is maintained long-term, said evidence shall, 
at a minimum, be based upon the experience of participants who were 
followed for a period of at least two years from their completion of 
the active maintenance phase of respondents' program or earlier 
termination, as applicable; and 

(3) Any weight loss is maintained permanently, said evidence 
shall, at a minimum, be based upon the experience of participants 
who were followed for a period of time after completing the program 
that is either: 

(a) Generally recognized by experts in the field of treating 
obesity as being of sufficient length for predicting that weight loss 
will be permanent, or 

(b) Demonstrated by competent and reliable survey evidence as 
being of sufficient duration to permit such a prediction. 
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B. Representing, directly or by implication, except through 
endorsements or testimonials referred to in paragraph I.E. herein, that 
participants of any weight loss program have successfully maintained 
weight loss, unless respondents disclose, clearly and prominently, 
and in close proximity to such representation, the statement: "For 
many dieters, weight loss is temporary"; provided, further, that 
respondents shall not represent, directly or by implication, that the 
above-quoted statement does not apply to dieters in respondents' 
weight loss program; provided, however, that a mere statement about 
the existence, design, or content of a maintenance program shall not, 
without more, be considered a representation that participants of any 
weight loss program have successfully maintained weight loss. 

C. Representing, directly or by implication, except through short 
broadcast advertisements referred to in paragraph I.D. herein, and 
except through endorsements or testimonials referred to in paragraph 
I.E. herein, that participants on any weight loss program have 
successfully maintained weight loss, unless respondents disclose, 
clearly and prominently, and in close proximity to such represen
tation, the following information: 

( 1) The average percentage of weight loss maintained by those 
participants; 

(2) The duration over which the weight loss was maintained, 
measured from the date that participants ended the active weight loss 
phase of the program, provided, further, that if any portion of the time 
period covered includes participation in a maintenance program(s) 
that follows active weight loss, such fact must also be disclosed; and 

(3) If the participant population referred to is not representative 
of the general participant population for respondents' programs: 

(a) The proportion of the total participant population in respon
dents' programs that those participants represent, expressed in terms 
of a percentage or actual numbers of participants, or 

(b) The statement: "[Quick Weight Loss Centers] makes no 
claim that this [these] result[s] is [are] representative of all 
participants in the [Quick Weight Loss Centers] program." 

provided, further, that compliance with the obligations of this 
paragraph I.C. in no way relieves respondents of the requirement 
under paragraph I.A. of this order to substantiate any representation 
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about the success of participants on any weight loss program in 
maintaining weight loss. 

D. Representing, directly or by implication, in short broadcast 
advertisements, that participants of any weight loss program have 
successfully maintained weight loss, unless respondents: 

(1) Include, clearly and prominently, and in immediate conjunc
tion with such representation, the statement: "Check at our centers 
for details about our maintenance record"; 

(2) For a period of time beginning with the date of the first 
broadcast of any such advertisement and ending no sooner than thirty 
days after the last broadcast of such advertisement, comply with the 
following procedures upon the first presentation of any form asking 
for information from a potential client, but in any event before such 
person has entered into any agreement with respondents: 

(a) Give to each potential client a separate document entitled 
"Maintenance Information," which shall include all the information 
required by paragraph I.B. and subparagraphs I. C. (1)-(3) of this order 
and shall be formatted in the exact type size and style as the example 
form below, and shall include the heading (Helvetica 14 point bold), 
lead-in (Times Roman 12 point), disclosures (Helvetica 14 point 
bold), acknowledgment language (Times Roman 12 point), and 
signature block therein; provided, further, that no information in 
addition to that required to be included in the document required by 
this subparagraph I.D (2) shall be included therein; 

MAINTENANCE INFORMATION 

You may have seen our recent ad about maintenance success. Here's some 
additional information about our maintenance record. 

[Disclosure of maintenance statistics goes 
hereXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXX] 

For many dieters, weight loss is temporary. 

I have read this notice. -------------
(Client Signature) (Date) 

(b) Require each potential client to sign such document; and 
(c) Give each client a copy of such document; and 
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(3) Retain in each client file a copy of the signed maintenance 
notice required by this paragraph; provided, further, that: 

(i) Compliance with the obligations of this paragraph I. D. in no 
way relieves respondents of the requirement under paragraph I. A. of 
this order to substantiate any representation about the success, of 
participants on any weight loss program in maintaining weight loss; 

(ii) Respondents must comply with both paragraph I.D. and 
paragraph I. C. of this order if respondents include in any such short 
broadcast advertisement a representation about maintenance success 
that states a number or percentage, or uses descriptive terms that 
convey a quantitative measure such as "most of our customers 
maintain their weight loss long-term"; 

provided, however, that the provisions of paragraph I.D. shall not 
apply to endorsements or testimonials referred to in paragraph I.E. 
herein. 

E. Using any advertisement containing an endorsement or 
testimonial about weight loss success or weight loss maintenance 
success by a participant or participants of respondents' weight loss 
programs if the weight loss success or weight loss maintenance 
success depicted in the advertisement is not representative of what 
participants of respondents' weight loss programs generally achieve, 
unless respondents disclose, clearly and prominently, and in close 
proximity to the endorser's statement of his or her weight loss 
success or weight loss maintenance success: 

( 1) What the generally expected success would be for QWLC-Ga. 
customers in losing weight or maintaining achieved weight loss; 
provided, however, that the generally expected success for QWLC
GA. customers may exclude those customers who dropped out of the 
program within two weeks of their entrance, or who were unable to 
complete the program due to illness, pregnancy, or change of 
residence; or 

(2) One of the following statements: 

(a) "You should not expect to experience these results." 
(b) "This result is not typical. You may not do as well." 
(c) "This result is not typical. You may be less successful." 
(d) " 's success is not typical. You may not do as well." 
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(e) " 's experience is not typical. You may achieve less." 
(f) "Results not typical." 
(g) "Results not typical of program participants." 

provided, further, that if the endorsements or testimonials covered by 
this paragraph are made in a broadcast medium, any disclosure 
required by this paragraph must be communicated in a clear and 
prominent manner, and in immediate conjunction with the represen
tation that triggers the disclosure; 

provided, however, that: 

(i) For endorsements or testimonials about weight loss success, 
respondents can satisfy the requirements of subparagraph I.E. ( 1) by 
accurately disclosing the generally expected success in the following 
phrase: "Quick Weight Loss Centers, Inc. participants lose an 
average of _ pounds over an average _ - week treatment 
period"; and 

(ii) If the weight loss success or weight loss maintenance success 
depicted in the advertisement is representative of what participants 
of a group or subset clearly defined in the advertisement generally 
achieve, then, in lieu of the disclosures required in either sub
paragraphs I.E. ( 1) or (2) herein, respondents may substitute a clear 
and prominent disclosure of the percentage of all of respondents' 
customers that the group or subset defined in the advertisement 
represents. 

F. Representing, directly or by implication, that the price at 
which any weight loss program can be purchased is the only cost 
associated with losing weight on that program, unless such is the 
case. 

G. Representing, directly or by implication, the price at which 
any weight loss program can be purchased, unless respondents 
disclose, clearly and prominently, either: 

( 1) In close proximity to such representation, the existence and 
amount of all mandatory fees associated with the program offered; or 

(2) In immediate conjunction with such representation, one of the 
following statements: 
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(a) "Plus the cost of [list of products or services that participants 
must purchase at additional cost]"; or 

(b) "Purchase of [list of products or services that participants 
must purchase at additional cost] required"; 

provided, further, that in broadcast media, if the representation that 
triggers any disclosure required by this paragraph is oral, the required 
disclosure must also be made orally. 

H. Failing to disclose over the telephone, for a period beginning 
with the date of any advertisement of the price at which any weight 
loss program can be purchased and ending no sooner than 180 days 
after the last dissemination of such advertisement, to consumers who 
inquire about the cost of any weight loss program, or are told about 
the cost of any weight loss program, the existence and amount of any 
and all mandatory costs or fees associated with participation in the 
program; provided, however, that respondents may satisfy this 
requirement by directing their weight loss centers to disclose the 
information, by providing the center personnel with suggested 
language to be used when responding to phone inquiries and by 
making their best efforts to ensure compliance with their directive to 
disclose price information over the telephone. 

I. Representing, directly or by implication, that prospective 
participants in respondents' weight loss programs will reach a 
specified weight within a specified time period, unless at the time of 
making such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the 
representation. 

J. Representing, directly or by implication, the average or 
typical rate or speed at which any participant on any weight loss 
program has lost or will lose weight, unless at the time of making any 
such representation, respondents possess and rely upon competent 
and reliable scientific evidence that substantiates the representation. 

K. Failing to disclose, clearly and prominently, either (1) to each 
participant who, after the first two weeks on the program, is 
experiencing average weekly weight loss that exceeds two percent 
(2%) of said participant's initial body weight, or three pounds, 
whichever is less, for at least two consecutive weeks, or (2) in writing 
to all participants when they enter the program, that failure to follow 
the program protocol and eat all of the food recommended may 
involve the risk of developing serious health complications. 
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L. Misrepresenting, directly or by implication, the performance, 
efficacy, or safety of any weight loss program. 

II. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to the effective date of any 
proposed change in the corporate respondent such as dissolution, 
assignment, or sale resulting in the emergence of a successor 
corporation(s), the creation or dissolution of subsidiaries, or any other 
change in the corporation(s) that may affect compliance obligations 
arising out of this order. 

III. 

It is further ordered, That respondent Don K. Gearheart shall 
promptly notify the Commission of the discontinuance of his present 
business or employment and of his affiliation with a new business or 
employment. In addition, for a period of three (3) years from the 
service date of this order, the individual respondent shall promptly 
notify the Commission of each affiliation with a new business or 
employment whose activities relate to the advertising, promotion, 
offering for sale, or sale of any weight loss program. When so 
required under this paragraph, each such notice shall include the 
individual respondent's new business address and a statement of the 
nature of the business or employment in which the individual 
respondent is newly engaged, as well as a description of the 
individual respondent's duties and responsibilities in connection with 
the business or employment. The expiration of the notice provision 
of this paragraph shall not affect any other obligation arising under 
this order. 

IV. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, respon
dents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 
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A. All materials possessed and relied upon to substantiate any 
such representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

v. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their officers, agents, representatives, 
independent contractors and employees who are involved in the 
preparation and placement of advertisements or promotional 
materials or in communication with customers or prospective 
customers or who have any responsibilities with respect to the subject 
matter of this order; and, for a period of three (3) years from the date 
of entry of this order, distribute same to all future such officers, 
agents, representatives, independent contractors and employees. 

VI. 

It is further ordered, That respondents shall, within sixty (60) 
days after the date of service of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Owen was recorded as voting in the affirmative, 
but dissenting as to the exception requiring full numerical disclosures 
involving quantitative weight loss maintenance claims in short radio 
and TV ads. 
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IN THE MATTER OF 

EGGLAND'S BEST, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND I 2 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3520. Complaint, Aug. 15, 1994--Decision, Aug. 15, 1994 

This consent order prohibits, among other things, a Pennsylvania company from 
misrepresenting the amount of nutrients or other ingredients, such as choles
terol and fat, that is in its eggs or foods containing egg yolks, and requires the 
respondent to have competent and reliable scientific evidence to substantiate 
future health-benefit claims for such foods and, for one year, to label certain 
egg packages with a corrective notice stating that no studies show Eggland's 
eggs are different from other eggs in their effect on serum cholesterol. 

Appearances 

For the Commission: Michelle K. Rusk, Anne V. Maher and Beth 
M. Grossman. 

For the respondent: Eugene I. Lambert, Covington & Burling, 
Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Egg land's Best, Inc. ("respondent"), a corporation, has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent is a Pennsylvania corporation with 
its offices and principal place of business at 842 First Street, King of 
Prussia, Pennsylvania. 

PAR. 2. Respondent has advertised, labeled, offered for sale, 
sold, and distributed Eggland's Best eggs and other egg products to 
consumers. These products are "foods" within the meaning of 
Sections 12 and 15 of the Federal Trade Commission Act. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 
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PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements for Eggland' s Best eggs, including but 
not necessarily limited to the attached Exhibits A-E. These 
advertisements contain the following statements: 

A. Eggland's Best. Eggs that won't increase your serum cholesterol. Imagine! 
Fresh, delicious, I 00% real eggs that won't increase your serum cholesterol. 
You read it right. 
In recent clinical tests as part of a low-fat diet, even a dozen Eggland's Best 
eggs a week caused no increase in serum cholesterol even though they contain 
about as much cholesterol as other eggs. 
Know what that means? Now you can eat real eggs again. 
So go ahead, enjoy! Cut out the coupon below and save 35¢ on real eggs that 
won't increase your serum cholesterol. 
Eggland's Best. Now you can eat real eggs again. 
[Exhibit A (Print: "Eggs That Won't Increase Your Serum Cholesterol")] 

B. You can eat eggs again ... and not increase your serum cholesterol. 
Introducing Eggland's Best. They're fresh, real eggs. And in clinical tests in 
a low-fat diet even twelve a week caused no increase in serum cholesterol .... 
They're special eggs from specially fed hens .... 
Eggland's Best. Now, you can eat real eggs again. 
[Exhibit B (TV: "Egg Dishes," Ver. 3)] 

C. Do you remember eating eggs every day? Then there was all this cholesterol 
business. Well, now we can eat eggs again without worrying about raising our 
cholesterol. 
New Egg land's Best eggs are fresh, real eggs that won't increase serum 
cholesterol ... even though they contain about as much cholesterol as other 
eggs. In recent clinical tests, as part of a low-fat diet, people ate as many as 
twelve Eggland's Best eggs a week ... and didn't increase their serum 
cholesterol. 
Eggland's Best eggs come from very specially fed hens, you see. 
Hens that eat no animal fat. Just healthy grains, extra Vitamin E and a special 
all-natural supplement that's rich in minerals. Plus canola oil, the oil lowest 
in saturated fat. So now there's a delicious, honest-to-goodness fresh egg that 
we can enjoy without worrying about cholesterol. 
Now we can eat real eggs again! 
[Exhibit C (Radio: "Hattie," Rev. 3)] 

D. If you love eggs, but cholesterol has put you on a lowfat diet, here's a way to 
tum that diet sunny side up. 
Introducing Eggland's Best, eggs from specially fed hens. 
Like ordinary eggs, they contain cholesterol. Yet in clinical tests, people ate 
twelve Eggland's Best eggs a week as part of a low-fat diet and showed no 
increase in their serum cholesterol. 
Try Eggland' s Best. Your cholesterol-conscious diet can now have a sunny 
side. [Exhibit D (TV: "Put Back On," 93 Rev.)] 

E. It's simple. When the hens eat better, you eat better, too. 
Introducing Eggland's Best. Premium eggs from hens fed a premium diet. 
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Unlike ordinary eggs, Eggland's Best are laid by hens that eat no animal fat. 
Just lots of healthy grains, extra Vitamin E and a little canola oil -- the oil 
lowest in saturated fat. 
[Exhibit E (Print: "It's Simple")] 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-D, 
respondent has represented, directly or by implication, that: 

A. Eating Egg land's Best eggs will not increase serum 
cholesterol. 

B. Eating Egg land's Best eggs will not increase serum 
cholesterol as much as eating ordinary eggs. 

PAR. 6. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-D, 
re~pondent has represented, directly or by implication, that at the time 
it made the representations set forth in paragraph five, respondent 
possessed and relied upon a reasonable basis that substantiated such 
representations. 

PAR. 7. In truth and in fact, at the time it made the representa
tions set forth in paragraph five, respondent did not possess and rely 
upon a reasonable basis that substantiated such representations. 
Therefore, the representation set forth in paragraph six was, and is, 
false and misleading. 

PAR. 8. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-D, 
respondent has represented, directly or by implication, that clinical 
studies have proven that adding twelve Eggland' s Best eggs per week 
to a low-fat diet does not increase serum cholesterol. 

PAR. 9. In truth and in fact, clinical studies have not proven 
that adding twelve Eggland's Best eggs per week to a low-fat diet 
does not increase serum cholesterol. Therefore, the representation set 
forth in paragraph eight was, and is, false and misleading. 

PAR. 10. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits C and 
E, respondent has represented, directly or by implication, that: 
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A. Eggland's Best eggs are low in saturated fat. 
B. Egg land's Best eggs are lower in saturated fat than ordinary 

eggs. 

PAR. 11. In truth and in fact: 

A. Eggland' s Best eggs are not low in saturated fat. 
B. Eggland's Best eggs are not lower in saturated fat than 

ordinary eggs. 

Therefore, the representations set forth in paragraph ten were, and 
are, false and misleading. 

PAR. 12. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 

Commissioner Owen dissenting. 
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EXHIBITB 

Ayer 
CLIENT EGGLAXD Is BEST 

PRODUCT Eggs 

TITLE "Egg Dishes Vets. 3" 

NUMBER ZAYA 2021 ""AS PRODUCED••• 

VIDB:> 

OPEN ON CU OF MAN TALKING TO HlMSELF 

ClJT TO CU L/R P A."' OF lWO EGGS IN PAN 

ClJT TO QUICK PAl\: OF MAJ'\ TALKING 

ClJT TO CU OF POACHED EGG BEI:NG LIFTED 
OLTT OF BOILNG WATER 

ClJTTO LIR P~'\J OF EGGLAJ'\DCARTO~ 

CLTT TO CU OF WHOLE EGGS FA LL17\'G L'\'TO 
BOILII\:G WATER 

ClJT TO ECl OF HARD-BOILED EGG BEING 
PEELED 

CUT TO PLATE OF EGGS A~D POT A TOES 

CLJT TO HARD-BOILED EGG BEI\:G SUCED 

ClJT TO L!R PAN OF FULL EGG CA RTO\: 

ClJT TO CU OF SCRAMBLED EGGS BEING PlJT 
ONMumN 

Ct.rr TO CU OF MAN TALKING 

ClJT TO RAW EGGS BEI:NG MIXED I:N BOWL 

CUT TO MUSHROOMS BEING PlJT IN OMELET 

ClJT TO CU OF MAN 

CL'T TO ECl' OF EGGLA!\.'D LOCO 01\: EGGS 

Cu'T TO SHOT OF EGG LAND'S BEST CARTO:'\'. 
SUPER 1\:0\\' YOU CAN EAT REAL EGGS AGATN. 

NW Aye< lncOf?Qrotoeci 
WorldWide Plaza 
825 Etghth Avenue 
New York. NY 10019.7498 
212.47.4.5000 
Fox: 212·47.!-5.400 

PROGRAM 

FACILITIES TV 

DATE 7127/92 

LENGTH :30 

AUDIO 

EXHIBIT B 

<MUSIC THROUGHOUT) 

MAN OC: lwo eg~ over easy." 

AVO: You can eat eggs again. 

MAt'\ OC: "No wait...poached~" 

AVO: and not increase your serum cholesterol. 

Introducing Eggland's Best. 

They're fresh. 

real egs~. 

Andm 

clinical tests in a 

lowfat dit>t even twel\'e a week 

caused no increase in serum cholesterol. 

MAN OC: "An omelet." 

AVO: They're special eggs 

from specially 

ted hens. 
MAN 0C "Sunnyside ... that's it!" 

Eggland's Best. 

Now. you can eat real esb"' again 
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EXHIBITC 

EXHIBIT C 

Sli\HIIH·Mrl\111 fll 
j.,j(dl'\ 1\11 \11q '-1'~:\rldi 

W<1HLI'WIIJ[ I'L.'\Z•\ 

ll<,lllii.~\I':L 1 1.. ;'HI)IL 

EGGLAND BEST EGGS 
PRO(RAI.' 

PROD~tC 1 SAME FACILITIES RADIO 

TilL( HATTIE OAT£ 

NUMBER 08-0792 AS PRODUCED ,,'LENGTH 

August 24, 1992 

:60 

HATTIE: 

ANNCR: 

APl'ROVED 

Track #7 

Hi, this is Hattie Winston. Do you remember eating eggs 

.every day? Then there .was .a.ll this cholesterol business. 

Well, now we can eat eggs again without worrying about 

raising our cholesterol. 

New Eggland's Best eggs are fresh, real eggs that won't 

increase serum cholesterol ..• even though they contain 

about as much cholesterol as other eggs. In recent 

clinica1 tests, as part of a low-fat diet, people ate as 

many as twelve Eggland's Best eggs a week ..• and didn't 

increase their serum cholesterol. 

Eggland's Best eggs come from very specially fed hens, 

you see. 

Hens that eat no animal fat. Just healthy grains, extra 

vitamin E and a special all-natural supplement that's 

rich in minerals. Plus canola oil, the oil lowest in 

saturated fat. So now there's a delicious, honest-to-

goodness fresh egg that we can enjoy without worrying 

about cholesterol. 

Now we can eat real eggs again! 

Look for the initials "EB" on every Eggland's Best egg. 
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EXHIBIT D 

Pulp White ZAYA 3004 

ONDER THROUGHOUT 

!f you love e99s, but 
cholesterol has put you on a low-fat diet •.. 
here's a way to turn that diet sunny side up. 

!ntroducin9 E99land's Best, e99s from 
specially fed hens. 

Like ordinary e99s, they contain cholesterol. 
Yet, in clinical tests, people ate 12 E99land's 
Best e99s a week as part of a low-fat diet 
and showed no increase in their serum 
cholesterol. 

Try Eggland's Bes~. 
Your cholesterol-conscious diet can now have a 
sunny side. 
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EXHIBITD 

EXHIBIT D - p. 2 
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EXHIBITD 

EXHIBIT D - p. 3 



lfs simple. When the hens 
eat better, you eat better, too. 

UTAH MENU GUIDE AD -- RAN JULY 1992 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Consumer Protection 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violations of the Federal Trade Commission Act; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondent of all the jurisdictional facts set forth in the aforesaid draft 
of complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, and waivers and other provisions as required by the 
Commission's rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent Eggland's Best, Inc. is a corporation organized, 
existing and doing business under and by the virtue of the laws of the 
State of Pennsylvania, with its offices and principal place of business 
located at 842 First Street, King of Prussia, Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITION 

For purposes of this order, the phrase "food containing egg yolk" 
shall not include "medical foods" as defined by 21 U.S.C. 360ee 
(b)(3) as currently in effect as of the date of this order. 

I. 

It is ordered, That respondent Eggland's Best, Inc., a corporation, 
its successors and assigns, and its officers, agents, representatives and 
employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the labeling, advertising, 
promotion, offering for sale, sale, or distribution of eggs or any food 
containing egg yolk in or affecting commerce, as "food" and 
"commerce" are defined in the Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
directly or by implication, through numerical or descriptive terms or 
any other means, the absolute or comparative amount of cholesterol, 
total fat, saturated fat or any other nutrient or ingredient in such food. 

II. 

It is further ordered, That respondent Eggland's Best, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the labeling, 
advertising, promotion, offering for sale, sale, or distribution of eggs 
or any food containing egg yolk in or affecting commerce, as "food" 
and "commerce" are defined in the Federal Trade Commission Act, 
do forthwith cease and desist from making any representation, in any 
manner, directly or by implication, about the absolute or comparative 
effect of such food on serum cholesterol, whether or not such food is 
consumed as part of an unrestricted diet or as part of any specific 
dietary regimen, unless at the time of making the representation, 
respondent possesses and relies upon competent and reliable 
scientific evidence substantiating such representation; provided, 
however, that any such representation that is specifically permitted 
in labeling for such food by regulations promulgated by the Food and 
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Drug Administration pursuant to the Nutrition Labeling and Educa
tion Act of 1990 will be deemed to be substantiated as required by 
this paragraph. For purposes of this order, "competent and reliable 
scientific evidence" shall mean tests, analyses, research, studies or 
other evidence based on the expertise of professionals in the relevant 
area, that has been conducted and evaluated in an objective manner 
by persons qualified to do so, using procedures generally accepted in 
the profession to yield accurate and reliable results. 

III. 

It is further ordered, That respondent Eggland's Best, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, · 
subsidiary, division or other device, in connection with the labeling, 
advertising, promotion, offering for sale, sale, or distribution of eggs 
or any food containing egg yolk in or affecting commerce, as "food" 
and "commerce" are defined in the Federal Trade Commission Act, 
do forthwith cease and desist from making any representation, in any 
manner, directly or by implication, about the absolute or comparative 
health benefits of such food, including but not limited to its effect on 
heart disease, unless at the time of making the representation, 
respondent possesses and relies upon competent and reliable 
scientific evidence substantiating such representation; provided, 
however, that any such representation that is specifically permitted 
in labeling for such food by regulations promulgated by the Food and 
Drug Administration pursuant to the Nutrition Labeling and 
Education Act of 1990 will be deemed to be substantiated as required 
by this paragraph. 

IV. 

It is further ordered, That respondent Eggland's Best, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the labeling, 
advertising, promotion, offering for sale, sale, or distribution of any 
food in or affecting commerce, as "food" and "commerce" are defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from misrepresenting, in any manner, directly or by implication, the 
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existence, contents, validity, results, conclusions or interpretations of 
any test or study. 

v. 

It is further ordered, That respondent Eggland's Best, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the labeling, 
advertising, promotion, offering for sale, sale, or distribution of eggs 
or any food containing egg yolk in or affecting commerce, as "food" 
and "commerce" are defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

A. Failing to disclose clearly and prominently in any advertise
ment or promotional material that refers, directly or by implication, 
to the absolute or comparative amount of cholesterol, fat or saturated 
fat in such food, the average cholesterol content of such food 
expressed in the following terms: 

1. The number of milligrams; and 
2. The percentage of "Maximum Daily Value." 

The statements required by subparagraphs A.1 and A.2 of this 
Part shall appear in close proximity. For purposes of this Part, the 
term "Maximum Daily Value" shall mean: (1) the daily reference 
value or other daily intake limit for cholesterol established in an 
effective final regulation of the Food and Drug Administration; or (2) 
in the absence of such a regulation, the daily intake limit of 
cholesterol advised by any one of the following three organizations: 
the National Academy of Sciences, the Surgeon General of the Public 
Health Service, or the American Heart Association. In the event that 
the Food and Drug Administration does not have a final effective 
regulation and none of the three named organizations advises that 
daily cholesterol intake be limited to a specific maximum amount, 
subparagraph A.2 of this Part shall not apply. Provided, however, 
that this Part will not be deemed to apply to any representation that 
is specifically permitted in labeling for such food product by 
regulations promulgated by the Food and Drug Administration 
pursuant to the Nutrition Labeling and Education Act of 1990. 
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B. For a time period of one year, beginning no later than forty
five ( 45) days from the date this order becomes final, offering for 
sale, selling, or distributing eggs unless the package label for such 
eggs clearly and prominently states, in the exact language that 
follows, that: "There are no studies showing that these eggs are 
different from other eggs in their effect on serum cholesterol." 
Provided, however, that this requirement shall apply only in those 
geographic areas where respondent has disseminated or caused to be 
disseminated advertising or promotional materials containing any 
representation, directly or by implication, about the effect of 
Eggland's Best eggs or other eggs on serum cholesterol over a period 
of 12 weeks or more, or at any time between January 1, 1993 and the 
date of the acceptance of this order by the Commission for public 
comment, including but not limited to those geographic areas listed 
in Attachment A to this order. 

For purposes of this order, "clearly and prominently" shall mean 
as follows: 

1. In a television or videotape advertisement, the disclosure shall 
be presented simultaneously in both the audio and video portions of 
the advertisement. The audio disclosure shall be delivered in a 
volume and cadence and for a duration sufficient for an ordinary 
consumer to hear and comprehend it. The video disclosure shall be 
of a size and shade, and shall appear on the screen for a duration, 
sufficient for an ordinary consumer to read and comprehend it; 

2. In a print advertisement, the disclosure shall be in type size 
which is at least the same size as that in which the principal portion 
of the text of the advertisement appears, shall be located in close 
proximity to the statement or other reference requiring the disclosure 
and shall be of a color or shade that readily contrasts with the 
background of the advertisement; 

3. In a radio advertisement, the disclosure shall be delivered in 
a volume and cadence and for a duration sufficient for an ordinary 
consumer to hear and comprehend it; 

4. On a package label, the disclosure shall be in a conspicuous 
and prominent place on the package, in a conspicuous format, and in 
conspicuous and legible type in contrast by typography, layout, or 
color with all other printed material on the package. Provided, 
however, that if the disclosure is displayed on the top or front panel 
of a standard twelve-egg carton or on the top, front or side panel of 
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a standard six-egg carton, is in at least ten (10) point type and is 
either on a separate label or enclosed within a border, and both the 
type and the border are of a color or shade that readily contrasts with 
the background of the carton, the disclosure shall be deemed to have 
been made clearly and prominently for purposes of this order. 

VI. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respondent 
Eggland's Best, Inc., or its successors and assigns, shall maintain and 
upon request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualify or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers and complaints 
or inquiries from governmental organizations. 

VII. 

It is further ordered, That respondent Eggland's Best, Inc. shall, 
within thirty (30) days after service upon it of this order, distribute a 
copy of the order to each of its operating divisions, to each of its 
franchisees, to each of its managerial employees, and to each of its 
officers, agents, representatives or employees engaged in the 
preparation or placement of advertising or other materials covered by 
this order and shall secure from each such person a signed statement 
acknowledging receipt of this order. 

VIII. 

It is further ordered, That respondent Eggland's Best, Inc. shall 
notify the Commission at least thirty (30) days prior to any proposed 
change in its corporate structure, including but not limited to 
dissolution, assignment or sale resulting in the emergence of a 
successor corporation, the creation or dissolution of subsidiaries or 
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affiliates, or any other corporate change that may affect compliance 
obligations arising out of this order. 

IX. 

It is further ordered, That respondent Eggland's Best, Inc. shall, 
within sixty (60) days after service of this order, and at such other 
times as the Federal Trade Commission may require, file with the 
Commission a report, in writing, setting forth in detail the manner 
and form in which it has complied with this order. 

Commissioner Owen dissenting. 
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ATTACHMENT A 

GEOGRAPHIC AREAS WITH CHOLESTEROL-RELATED 
ADVERTISING OR PROMOTION PURSUANT TO 

PARAGRAPH V.B. OF AGREEMENT CONTAINING CONSENT ORDER 

1. Iowa 
2. Maine 
3. Rhode Island 
4. Western and Central Pennsylvania 
5. Virginia 
6. Maryland 
7. Washington, D.C. 
8. Georgia 
9. South Carolina 
10. Alabama 
11. Mississippi 
12. Louisiana 
13. Arkansas 
14. California 
15. Nevada 
16. Idaho 
17. Michigan 
18. Colorado 
19. South Dakota 
20. Washington 
21. Montana 
22. Alaska 
23. Wyoming 
24. Missouri 
25. Oklahoma 
26. Salt Lake City, Utah 
27. Raleigh-Durham, North Carolina 
28. Southern Illinois (St. Louis Market) 
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SEPARATE STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 
CONCURRING IN PART AND DISSENTING IN PART 

The Commission today issues a final consent order settling 
complaint allegations that Eggland's Best, Inc., made deceptive 
advertising claims about its eggs. I join the Commission in finding 
reason to believe that Eggland's claims are deceptive and join in 
approving the order except for paragraph V .B. I do not agree that the 
corrective notice provision contained in paragraph V.B. is warranted, 
and I dissent from the order to that extent. 

In imposing a corrective notice remedy, the Commission must 
consider whether an advertisement has played a substantial role in 
creating in the public's mind a false belief about a product that will 
linger on after the false advertisement ceases. Warner-Lambert Co. 
v. FTC, 562 F.2d 749, 762 (D.C. Cir. 1977), cert. denied, 435 U.S. 
950 ( 1978). A corrective notice provision is intended to dissipate the 
lingering effects of a deceptive advertisement so that future 
advertisements do not become part of a continuing deception of the 
public. /d. at 769. 

Here, there is no direct evidence, such as the consumer surveys 
and expert testimony in Warner Lambert Co., that Eggland's Best's 
advertisements created a lingering false impression about the effects 
on serum cholesterol of its eggs. It is unlikely that such an 
impression was created. Eggland's Best's advertisements ran for a 
relatively short period of time, and the claims are contrary to general 
information about the relationship between the consumption of eggs 
and serum cholesterol that is available to consumers in significant 
quantity from a variety of other sources. Without a stronger showing 
of the need for corrective advertising under the Warner-Lambert test, 
I cannot support the corrective notice provision in the order. 

During the period for comment on the order, the issue was raised 
whether the required corrective notice is unduly broad and in itself 
could be misleading. Although this appears to be a reasonable 
question, given the available evidence, I do not reach this issue, 
because I would not impose a corrective notice requirement at all. 
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STATEMENT OF COMMISSIONER DEBORAH K. OWEN 
CONCURRING IN PART AND DISSENTING IN PART 

118 F.T.C. 

I concur in the Commission's decision to issue a complaint, and 
to accept a consent agreement in this matter, except as to Section 
V.B. of the order. With respect to that Section, which requires 
corrective advertising, I dissent. 

The seminal case on corrective advertising is the Listerine case, 
Warner-Lambert Company, 86 FTC 1398 (1975), where the 
Commission opined: 

[I]f a deceptive advertisement has played a substantial role in creating or 
reinforcing in the public's mind a false and material belief which lives on after the 
false advertising ceases, there is clear and continuing injury to competition and to 
the consuming public as consumers continue to make purchasing decisions based 
on the false belief. Since this injury cannot be avoided by merely requiring 
respondent to cease disseminating the advertisement, we may appropriately order 
respondent to take affirmative action designed to tenninate the otherwise continuing 
ill effects of the advertisement. 

86 FTC at 1499-1500. 
As the complaint alleges, Eggland's ads, in my judgment, 

certainly create an impression that its eggs will not increase serum 
cholesterol, or, comparatively, increase cholesterol as much as 
ordinary eggs. However, we must also find that the beliefs created 
by the challenged ads are likely to linger after the advertising ceases. 
As to that likelihood, it seems to me important to compare and 
contrast the facts in Warner-Lambert to the situation here. 

In Warner-Lambert, decided in 1975, the Commission noted that 
the challenged advertising claims had been made directly to the 
consuming public since 1921, and involved expenditures of large 
sums in print and television media. 86 FTC at 1501. The 
Commission cited to the ALJ' s Findings of Fact, which noted that 
Listerine had made the contested representations since the product 
went on the market almost a century before; that cold and sore throat 
claims had been made continuously on its labeling since prior to 
1938; and that over the ten years preceding the decision, Listerine 
had spent several million dollars on its colds advertising, the vast 
majority occurring on network and spot television, covering all parts 
of the day and evening and particularly in network prime time. /d. at 
1468 (IDFF 219-220); see also id. at 1407-1408 (IDFF 5-8). The 
Commission pointed to record testimony indicating the high 
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percentage of consumers taking such claims that would remain as 
long as five years after the ads ended. It concluded: "The record 
demonstrates that long after Listerine cold efficacy advertising 
ceased, a substantial proportion of the public would continue to 
believe in Listerine' s efficacy for the treatment and prevention of 
colds and sore throats." /d. at 1503 (emphasis supplied). 

If we contrast the length in time, and the magnitude ofListerine's 
advertising to the instant case, Eggland's advertising would hardly 
appear to rise to even a two-digit percentage thereof. We have no 
evidence that Eggland's campaign was so similarly saturated and 
extended that long after it ceases, a substantial portion of the public 
will continue to believe the challenged claims in the absence of the 
corrective advertising that the Commission has accepted. 

One significant factor is in evidence here that was not present in 
the Listerine case: the barrage of contrary information to which the 
public is exposed. While the public received little, if any, informa
tion from sources other than the advertiser about the true effect of 
Listerine on colds and sore throats, the vast majority of information 
available to consumers challenges the Eggland claims, and links egg 
consumption with increased serum cholesterol. Articles in the 
popular press, television and radio programs, and many cookbooks 
recommend that consumers lower their consumption of eggs. 
Doctors and the American Heart Association advise people to limit 
their egg consumption for health reasons. The general ambient 
information and perception is that eggs are unhealthy, and this 
climate is highly relevant in determining whether the false beliefs 
created by Eggland' s Best advertisements will likely linger. 
Eggland' s Best advertisements attempted to counteract the common 
wisdom, but ran for only a short time. Because the information that 
eating eggs is likely to increase serum cholesterol will continue to be 
widely disseminated to consumers through media sources, it is 
unlikely that the beliefs regarding the effects of Eggland's Best eggs 
on serum cholesterol, or their comparative benefits to other eggs, will 
be maintained. In sum, the half-life of Eggland's advertising 
campaign is probably very short. 

During the public comment period, eighteen comments were 
received. Two of these comments supported the Commission's 
position with respect to the corrective labeling notice, and the 
remaining sixteen comments either disagreed with the Commission's 
position or were silent on this issue. Comments from the American 
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Advertising Federation and the American Association of Advertising 
Agencies focused on the lack of a factual record indicating that 
Eggland's advertising has caused the type of injury that needs to be 
redressed by corrective advertising, and stressed the quantum 
difference in factual record between Egglands and Warner-Lambert. 
Members of the egg industry and academics were also critical of the 
corrective labeling provision. In addition to echoing the concerns 
regarding evidence of lingering harm, these commentators believe 
that the incentive to innovate will be reduced, and that the required 
language of the corrective label is itself misleading. 

In contrast, both the Massachusetts Office of the Attorney 
General and the Center for Science in the Public Interest (CSPI) 
believe that corrective advertising is appropriate in this case. Further, 
both request that the Commission expand the scope of the 
requirement. The Massachusetts AG' s Office recommends including 
Massachusetts in the area where corrective labeling is required, and 
the CSPI urges the Commission to require that the corrective 
statement be made in advertising as well as on the carton label. The 
Commission has chosen to refrain from altering the scope of the 
corrective advertising based on these comments, and I believe that 
the weight of the public comment reinforces my earlier opinion in 
opposition to corrective advertising. 1 

My dissent on the use of corrective advertising in this case is not 
to suggest, however, that corrective advertising is only appropriate 
where the ad campaign is decades-old and swamps the public. A 
classic opportunity for appropriately imposing the remedy was the 
Sun Company case two years ago. File No. 902-3268. There, the 
Commission challenged claims linking octane and automobile engine 
performance made by a company that was previously under a 
Commission order for earlier false performance and uniqueness 
claims for its gasoline. Sun Oil Co., 84 FTC 247 (1974). 
Nonetheless, the Commission agreed to merely a cease-and-desist 
order, despite the fact that the challenged claims took advantage of, 
and further contributed to, widespread consumer misperception about 
the relationship between octane and performance. The contrast 
between the Commission's decision there, and here, suggests that the 
Commission's current posture on corrective advertising may be more 

1 
Moreover. it should be noted that nothing in the Commission's action precludes Massachusetts 

from seeking its own relief and. indeed, Massachusetts has filed a law suit against Eggland's Best. 
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a function of respondents' willingness to agree to the remedy, rather 
than of a well defined and implemented policy. 

Finally, a comment on the remedy itself. The corrective 
advertising is ordered to be placed on Egg land's Best carton label. 
Due to other legal limitations, Eggland's Best has not made serum 
cholesterol or heart health claims on the carton. Thus, while the 
attempt to limit the breadth of the remedy may be well-intentioned, 
I find it highly ironic that corrective advertising has been mandated 
in a medium where the original deceptive claims were never made. 

STATEMENT OF ROSCOE B. STAREK, III 

I support the corrective advertising provision in this order. Under 
the appeals court decision in Warner-Lambert Co., corrective 
advertising may be ordered if the challenged ads substantially 
contributed to the development and maintenance of a false and 
material belief, and a substantial portion of consumers will continue 
to hold the false belief. 1 The Warner-Lambert court suggested that 
the purpose of advertising is to create enduring beliefs in consumers' 
minds, such that the FTC might well presume in some cases that the 
standard for imposing corrective advertising had been met. 2 The 
Warner-Lambert decision accords the Commission substantial 
discretion in applying a corrective advertising remedy. The 
Commission must take care, however, to exercise such broad 
discretion judiciously. The question I had to answer in this case was 
whether corrective advertising is appropriate in the absence of an 
extended period of deceptive advertising or extrinsic evidence 
demonstrating that the false impressions will persist in consumers' 
minds after the ads cease. 3 

I have determined that a limited corrective advertising require
ment is an appropriate remedy here. First, I have reason to believe 
that the Egg land's ads have created in consumers, minds enduring 

1 
Wamer-Lamberr Co. v. FTC, 562 F.2d 749 (D.C. Cir. 1977), modifying and enforcing 86 FTC 

1398 (1975). cert. denied, 435 U.S. 950 ( 1978). 

2 
The court stated that it need not rely upon such a presumption in its case, however, because the 

record contained evidence that the Listerine ads in question had created. in the minds of consumers 
exposed to the advertising, false beliefs that would persist after the ads ended. ld .. 562 F.2d at 762-63: 
see 86 FTC at 1471 n.23 (data relied upon was a survey of ''consumers who have seen or heard a lot of 
advertising for Listerine"). 

3 
It is certainly unrealistic to think that we will have this data when the respondents enter into a 

consent agreement before a complaint is filed. 
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false impressions about these eggs. Because Eggland's is able to 
charge for its eggs about 200% of the typical price per dozen, we 
have strong evidence that the company's ads have been successful in 
creating in the minds of its consumers a belief that its eggs are 
meaningfully superior to other eggs. Second, the superiority touted 
by Eggland's ads -- including ads disseminated during the public 
comment period -- pertains to their effect on serum cholesterol. 
Common sense tells me that this belief, which relates to the principal 
attribute purportedly distinguishing Eggland's eggs from other eggs 
is not going to disappear overnight, simply because advertising 
making that claim ceases. Third, consumers who continued to 
believe that Eggland' s had a demonstrated superiority over typical 
eggs would suffer an identifiable injury, again due to the price 
differential. Further, if the ads lead consumers to increase their egg 
consumption significantly, some consumers may increase their serum 
cholesterol levels and thus potentially harm their health. A corrective 
notice placed on the egg package would enable consumers to avoid 
further injury. 

Finally, I am persuaded by the careful crafting of the corrective 
remedy. The instant notice is designed to reach consumers likely to. 
have been misled by Eggland' s ads (those who are preparing to 
purchase the product), rather than the population at large. It has a 
limited dissemination schedule and will not be unreasonably costly. 
Moreover, the notice itself is a statement of fact that is neither 
derogatory of Eggland' s eggs nor implies criticism of other 
companies' products. 

Thus, although I think corrective advertising is a remedy that 
should be used sparingly, I support its inclusion in this order. 

STATEMENT OF COMMISSIONER DENNIS A. Y AO 

I voted to accept the consent agreement in this matter. Although 
I support the terms of the consent agreement, I would have preferred 
that the complaint include an implied heart disease allegation. 

The Commission alleges in its complaint that, among other 
things, Eggland' s Best falsely represented that it had a reasonable 
basis for claims that eating its eggs will not increase serum 
cholesterol in an absolute sense and that eating its eggs will not 
increase serum cholesterol as much as eating ordinary eggs. I believe 
that reasonable consumers would interpret the express claim that 
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Egg land's eggs will not increase serum cholesterol to imply that 
those eggs would therefore not increase the risk of heart disease -
especially when the express claim was made for eggs, a product 
notoriously well known for its negative impact on heart health. 
Although the order does include a requirement that health claims, 
including claims about heart disease, be substantiated by competent 
and reliable scientific evidence, I believe that industry and the public 
would best be served if the Commission communicated its belief that 
an implied health claim has been made here. 1 

1 
I would note that the complaint also alleges that Egg land's Best falsely represented that its eggs 

are low in saturated fat in an absolute sense, and are lower in saturated fat than ordinary eggs. Although 
I agree that the implied saturated fat claims challenged in the complaint were made, in my view this 
claim is further down the spectrum of implied claims towards those needing extrinsic evidence than the 
implied heart disease claim I discuss here. I thus can discern no reason for excluding the implied heart 
disease claim from the complaint while including the saturated fat claims. 
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IN THE MATTER OF 

TCH CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3519. Complaint, Aug. 16, 1994--Decision, Aug. 16, 1994 

This consent order requires, among other things, two California-based corporations 
to divest, within one year, to a Commission-approved buyer, the pharmacy 
business in either the Pay Less or the Thrifty or Bi-Mart stores in six designated 
areas, requires the respondents to ensure that the assets to be divested remain 
viable and marketable, and for ten years requires that the respondents obtain 
Commission approval prior to acquiring any stock or other interest in any 
entity engaged in the business of selling prescription drugs at retail stores in the 
six areas designated. 

Appearances 

For the Commission: Laura Wilkinson, Ann B. Malester, Claudia 
R. Higgins, Melissa K. Heydenreich, Meribeth Petrizzi and 
Jacqueline K. Mendal. 

For the respondents: Harvey I. Saferstein, George S. Cary, Aimee 
H. Goldstein and Stephanie Kaufman, Irell & Mannella, Newport 
Beach, CA. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondents, TCH Corporation ("TCH"), a Delaware 
corporation, and Green Equity Investors, L.P. ("GEl"), a Delaware 
investment limited partnership (collectively, "respondents"), subject 
to the jurisdiction of the Federal Trade Commission, have agreed to 
acquire certain assets of Kmart Corporation, a corporation subject to 
the jurisdiction of the Federal Trade Commission, in violation of 
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and Section 
5 of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. 45; 
and it appearing to the Commission that a proceeding in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges as follows: 
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I. DEFINITIONS 

For the purposes of this complaint the following definitions 
apply: 

1. "TCH' or "Thrifty" means TCH Corporation, a corporation 
organized, existing, and doing business under and by the virtue of the 
laws of Delaware, its directors, officers, agents and representatives, 
its domestic and foreign parents, successors, assigns, divisions, sub
sidiaries, affiliates, partnerships and joint ventures, and the directors, 
officers, agents and representatives of its domestic and foreign suc
cessors, assigns, divisions, subsidiaries, affiliates, partnerships and 
joint ventures. The words "subsidiary," "affiliate" and "joint vent
ure" refer to any firm in which there is partial ( 10 percent or more) 
or total ownership or control between corporations or partnerships. 

2. "GEf' means Green Equity Investors, L.P., an investment 
limited partnership organized, existing, and doing business under and 
by the virtue of the laws of Delaware, its general partners, directors, 
officers, agents and representatives, its domestic and foreign parents, 
successors, assigns, divisions, subsidiaries, affiliates, partnerships 
and joint ventures, and the directors, officers, agents and 
representatives of its domestic and foreign successors, assigns, 
divisions, subsidiaries, affiliates, partnerships and joint ventures. The 
words "subsidiary," "affiliate" and "joint venture" refer to any firm 
in which there is partial ( 10 percent or more) or total ownership or 
control between corporations or partnerships. 

3. "Kmart" means Krnart Corporation, a corporation organized, 
existing, and doing business under and by virtue of the laws of 
Michigan, its directors, officers, employees, agents and representa
tives, its domestic and foreign parents, predecessors, successors, 
assigns, divisions, subsidiaries, affiliates, partnerships and joint 
ventures, and the directors, officers, employees, agents and represen
tatives of its domestic and foreign predecessors, successors, assigns, 
divisions, subsidiaries, affiliates, partnerships and joint ventures. 

II. RESPONDENTS 

4. Respondent TCH is a corporation organized and existing 
under the laws of Delaware, with its principal place of business at 
3424 Wilshire Boulevard, Los Angeles, CA. 
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5. Respondent GEI is an investment limited partnership 
organized and existing under the laws of Delaware, with its principal 
place of business at 333 South Grand A venue, Suite 5400, Los 
Angeles, CA. GEI controls TCH. 

6. For purposes of this proceeding, respondents are, and at all 
times relevant herein have been, engaged in commerce as commerce 
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, 
and are either corporations, or partnerships whose business or 
practices are in or affecting commerce as "commerce" is defined in 
Section 4 of the FTC Act, as amended, 15 U.S.C. 44. 

III. ACQUIRED COMPANY 

7. Kmart is a corporation organized and existing under the laws 
of the State of Michigan, with its headquarters at 3100 West Big 
Beaver Road, Troy, Michigan. 

8. Kmart is, and at all times relevant herein has been, engaged 
in commerce as "commerce" is defined in Section I of the Clayton 
Act, as amended, 15 U.S.C. 12, and is a corporation whose business 
is in or affecting commerce as "commerce" is defined in Section 4 of 
the FTC Act, as amended, I5 U.S.C. 44. 

IV. THE ACQUISITION 

9. On or about December I, I993, TCH and Kmart agreed to 
enter into an agreement whereby GEl, through TCH, will acquire 
from Kmart Corporation all of the stock of PayLess Drug Stores 
Northwest, Inc., a wholly-owned subsidiary of Kmart, for consider
ation totaling approximately $1.162 billion ("Acquisition"). 

V. THE RELEVANT MARKETS 

10. For purposes of this complaint, the relevant line of commerce 
in which to analyze the effects of the Acquisition is the sale of 
prescription drugs in retail stores. 

11. For purposes of this complaint, the relevant sections of the 
country in which to analyze the effects of the Acquisition are: 
Bishop, California; Fort Bragg/Mendocino, California; Mt. Shasta, 
California; Taft, California; Florence, Oregon; and Ellensburg, 
Washington. 
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12. The relevant markets set forth in paragraphs ten and eleven 
are highly concentrated, whether measured by Herfindahl-Hirsch
mann Indices ("HHI") or two-firm and four-firm concentration ratios. 

13. Entry into the relevant markets is difficult or unlikely. 
14. TCH and Kmart are actual competitors in the relevant 

markets. 

VI. EFFECTS OF THE ACQUISITION 

15. The effect of the Acquisition may be substantially to lessen 
competition and to tend to create a monopoly in the relevant markets 
in violation of Section 7 of the Clayton Act 15 U.S.C. 18, and Section 
5 of the Federal Trade Commission Act, 15 U.S.C. 45, in the follow
ing ways, among others: 

a. By eliminating direct actual competition between TCH and 
Kmart~ 

b. By increasing the likelihood that TCH will unilaterally 
exercise market power; or 

c. By increasing the likelihood of collusion in the relevant 
markets. 

16. All of the above increase the likelihood that firms in the 
relevant markets will increase prices and restrict output both in the 
near future and in the long term. 

VII. VIOLATIONS CHARGED 

17. The acquisition agreement described in paragraph nine consti
tutes a violation of Section 5 of the FTC Act, as amended, 15 U.S.C. 
45. 

18. The acquisition described in paragraph nine, if consummated, 
would constitute a violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended, 
15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of respondents' proposed acquisition of certain voting securities and 
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assets of PayLess Drug Stores Northwest, Inc., a wholly-owned 
subsidiary of Kmart Corporation, and the respondents having been 
furnished thereafter with a copy of a draft of complaint that the 
Bureau of Competition presented to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violations of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade Commis
sion Act, as amended, 15 U.S.C. 45; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondents of all the jurisdictional facts set forth in 
the aforesaid draft of the complaint, a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admission by respondents that the law has been violated as alleged 
in such complaint, and waivers and other provisions as required by 
the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having duly considered the 
comment filed thereafter by an interested person pursuant to Section 
2.34, now in further conformity with the procedure prescribed in 
Section 2.34 of its Rules, the Commission hereby issues its com
plaint, makes the following jurisdictional findings and enters the 
following order: 

I. Respondent TCH Corporation ("TCH" or "Thrifty") is a 
corporation organized and existing under the laws of Delaware with 
its office and principal place of business at 3424 Wilshire Boulevard, 
Los Angeles, CA. 

2. Respondent Green Equity Investors, L.P. ("GEl") is a 
Delaware investment limited partnership organized and existing 
under the laws of Delaware with its office and principal place of 
business at 333 South Grand Avenue, Suite 5400, Los Angeles, CA. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 



TCH CORPORATION, ET AL. 373 

368 Decision and Order 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "TCff' or "Thrifty" means TCH Corporation, a corporation 
organized, existing, and doing business under and by the virtue of the 
laws of Delaware, its subsidiaries, divisions, and groups controlled 
by TCH, and their respective directors, officers, agents, representa
tives, and their respective successors and assigns. 

B. "GEf' means Green Equity Investors, L.P., an investment 
limited partnership organized, existing, and doing business under and 
by the virtue of the laws of Delaware, its general partners, 
subsidiaries, divisions, and groups controlled by GEl, and their 
respective directors, officers, agents, representatives, and their 
respective successors and assigns. 

C. "Respondents" means TCH and GEL 
D. "Commission" means the Federal Trade Commission. 
E. "Acquisition" means the acquisition of the voting stock of 

Pay Less Drug Stores Northwest, Inc., a wholly-owned subsidiary of 
Kmart Corporation, by respondents TCH and GEL 

F. "Acquirer" means the party or parties to whom respondents 
TCH and GEl divest the assets herein ordered to be divested. 

G. "Prescription drugs" means ethical drugs available at retail 
only by prescription. 

H. "PayLess Pharmacy Business" means PayLess's business of 
selling prescription drugs at retail stores located in any of the cities 
or towns listed in paragraph I.L. of this order, but does not include 
Pay Less's business of selling other products in those retail stores. 

I. "PayLess Pharmacy Assets" means all assets constituting the 
Pay Less Pharmacy Business, excluding those assets pertaining to the 
Pay Less trade name, trade dress, trade marks and service marks, and 
including but not limited to: 

1. Leases and properties, at the acquirer' s option; 
2. Zoning approvals and registrations, at the acquirer's option; 
3. Books, records, reports, dockets and lists relating to the 

PayLess Pharmacy Business; 
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4. Lists of stock keeping units ("SKUs"), i.e., all forms, package 
sizes and other units in which prescription drugs are sold and which 
are used in records of sales and inventories; 

5. Lists of all customers, including but not limited to third party 
insurers, including all files of names, addresses, and telephone 
numbers of the individual customer contacts, and the unit and dollar 
amounts of sales, by product, to each customer; 

6. All names of prescription drug manufacturers and distributors 
under contract with Pay Less; 

7. All price lists for prescription drugs, operating manuals, and 
advertising and promotional materials, at the acquirer' s option, but 
only if the divestiture is to an acquirer that does not already operate 
a pharmacy in any location; and 

8. Goodwill, tangible and intangible, utilized in the sale of 
prescription drugs. 

J. "Thrifty and Bi-Mart Pharmacy Business" means Thrifty's 
business of selling prescription drugs at retail stores located in any of 
the cities or towns listed in paragraph I.L. of this order, but does not 
include Thrifty's business of selling other products in those retail 
stores. 

K. "Thrifty and Bi-Mart Pharmacy Assets" means all assets 
constituting the Thrifty and Bi-Mart Pharmacy Business, excluding 
those assets pertaining to the Thrifty and Bi-Mart trade names, trade 
dress, trade marks and service marks, and including but not limited 
to: 

1. Leases and properties, at the acquirer' s option; 
2. Zoning approvals and registrations, at the acquirer' s option; 
3. Books, records, manuals, dockets and lists, relating to the 

Thrifty and Bi-Mart Pharmacy Business; 
4. Lists of SKUs, i.e., all forms, package sizes and other units in 

which prescription drugs are sold and which are used in records of 
sales and inventories; 

5. Lists of all customers, including but not limited to third party 
insurers, including all files of names, addresses, and telephone 
numbers of the individual customer contacts, and the unit and dollar 
amounts of sales, by product, to each customer; 

6. All names of prescription drug manufacturers and distributors 
under contract with Thrifty; 



TCH CORPORATION, ET AL. 375 

368 Decision and Order 

7. All price lists for prescription drugs, operating manuals, and 
advertising and promotional materials, at the acquirer' s option, but 
only if the divestiture is to an acquirer that does not already operate 
a pharmacy in any location; and 

8. Goodwill, tangible and intangible, utilized in the sale of 
prescription drugs. 

L. "Assets To Be Divested' means either the Pay Less Pharmacy 
Assets or the Thrifty and Bi-Mart Pharmacy Assets located in the 
following cities or towns: 

1. Bishop, California; 
2. Fort Bragg/Mendocino, California; 
3. Mt. Shasta, California; 
4. Taft, California; 
5. Florence, Oregon; and 
6. Ellensburg, Washington. 

II. 

It is further ordered, That: 

A. Respondents shall divest, absolutely and in good faith, within 
one (1) year of the date this order becomes final, the Assets To Be 
Divested. 

B. Divestiture of the Assets To Be Divested by respondents shall 
be made only to an acquirer or acquirers that receive the prior 
approval of the Commission and only in a manner that receives the 
prior approval of the Commission. The purpose of the divestiture of 
the Assets To Be Divested is to ensure the continuation of the Assets 
To Be Divested as ongoing viable pharmacies engaged in the same 
businesses in which the Assets To Be Divested are presently employ
ed and to remedy the lessening of competition resulting from· the 
acquisition as alleged in the Commission's complaint. 

C. Pending final divestiture of the Assets To Be Divested, 
respondents shall take such action as is necessary to maintain the 
viability and marketability of the Assets To Be Divested and shall not 
cause or permit the destruction, removal wasting, deterioration, or 
impairment of any Assets To Be Divested except in the ordinary 
course of business and except for ordinary wear and tear. 
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D. If a divestiture includes a lease of physical space, and if 
pursuant to that lease a respondent through default of the lease or 
otherwise regains possession of the space, respondents must notify 
the Commission of such repossession within thirty (30) days and 
must redivest such assets or interest pursuant to paragraph II of this 
order within six (6) months of such repossession. 

III. 

It is further ordered, That: 

A. If respondents have not divested, absolutely and in good faith 
and with the Commission's prior approval, the Assets To Be Divested 
within one ( 1) year of the date this order becomes final, respondents 
shall consent to the appointment by the Commission of a trustee to 
divest the Assets To Be Divested. Provided, however, that if the 
Commission has not approved or disapproved a proposed divestiture 
within 120 days of the date the application for such divestiture has 
been put on the public record, the running of the divestiture period 
shall be tolled until the Commission approves or disapproves the 
divestiture. In the event the Commission or the Attorney General 
brings an action pursuant to Section 5(1) of the Federal Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by 
the Commission, respondents shall consent to the appointment of a 
trustee in such action. Neither the appointment of a trustee nor a 
decision not to appoint a trustee under this paragraph shall preclude 
the Commission or the Attorney General from seeking civil penalties 
or any other relief available to it for any failure by respondents to 
comply with this order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph liLA. of this order, respondents shall consent 
to the following terms and conditions regarding the trustee's powers, 
duties, authorities, and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of respondents, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondents have not opposed, in 
writing, the selection of any proposed trustee within ten (10) days 
after notice by the staff of the Commission to respondents of the 
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identity of any proposed trustee, respondents shall be deemed to have 
consented to the selection of the proposed trustee. 

2. The trustee shall, subject to the prior approval of the 
Commission, have the exclusive power and authority to divest the 
Assets To Be Divested. 

3. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.8. of this order to accomplish the divestiture. If, however, at the 
end of the twelve-month period the trustee has submitted a plan of 
divestiture or believes that divestiture can be accomplished within a 
reasonable time, the twelve-month divestiture period may be 
extended by the Commission, or in the case of a court appointed 
trustee by the court; provided, however, the Commission may extend 
the twelve (12) month divestiture period only two (2) times. 

4. The trustee shall have full and complete access to the 
personnel, books, records, and facilities related to the Assets To Be 
Divested, or to any other relevant information, as the trustee may 
reasonably request. Respondents shall develop such financial or 
other information as such trustee may reasonably request and shall 
cooperate with the trustee. Respondents shall take no action to 
interfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by respondents shall 
extend the time for divestiture under paragraph III.B.3. in an amount 
equal to the delay, as determined by the Commission or for a court
appointed trustee, by the court. 

5. Subject to respondents' absolute and unconditional obligation 
to divest at no minimum price and the purpose of the divestiture as 
stated in paragraph II.B., the trustee shall use his or her best efforts 
to negotiate the most favorable price and terms available in each 
contract that is submitted to the Commission. The divestiture shall 
be made in the manner set out in paragraph II of this order. Provided, 
however, if the trustee receives bona fide offers from more than one 
acquirer, and if the Commission determines to approve more than one 
such acquirer, the trustee shall divest to the acquirer selected by 
respondents from among those approved by the Commission. 

6. The trustee shall serve, without bond or other security, at the 
cost and expense of respondents, on such reasonable and customary 
terms and conditions as the Commission or a court may set. The 
trustee shall have authority to employ, at the cost and expense of 
respondents, such consultants, accountants, attorneys, investment 
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bankers, business brokers, appraisers, and other representatives and 
assistants as are reasonably necessary to carry out the trustee's duties 
and responsibilities. The trustee shall account for all monies derived 
from the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court -appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 
respondents and the trustee's power shall be terminated. The 
trustee's compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
Assets To Be Divested. 

7. Respondents shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties including all reasonable fees of counsel and other expenses 
incurred in connection with the preparations for, of defense of any 
claim whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

8. Within ten (1 0) days after appointment of the trustee, and 
subject to the prior approval of the Commission and, in the case of a 
court -appointed trustee, of the court, respondents shall execute a trust 
agreement that transfers to the trustee all rights and powers necessary 
to permit the trustee to effect the divestiture required by this order. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III. A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Assets To Be Divested. 

12. The trustee shall report in writing to respondents and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 
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IV. 

It is further ordered, That, within sixty (60) days after the date 
this order becomes final and every sixty ( 60) days thereafter until 
respondents have fully complied with the provisions of paragraphs II. 
and III. of this order, respondents shall submit to the Commission a 
verified written report setting forth in detail the manner and form in 
which they intend to comply, are complying, and have complied with 
those provisions. Respondents shall include in their compliance 
reports, among other things that are required from time to time, a full 
description of the efforts being made to comply with paragraph II. 
and III. of the order, including a description of all substantive con
tacts or negotiations for the divestiture and the identity of all parties 
contacted. Respondents also shall include in their compliance reports 
copies of all written communications to and from such parties, all 
internal memoranda, and all reports and recommendations concerning 
divestiture. 

V. 

It is further ordered, That, for a ten ( 1 0) year period commencing 
on the date this order becomes final, respondents shall not, without 
the prior approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: (A) Acquire any stock, share 
capital, equity, leasehold or other interest in any concern, corporate 
or non-corporate, engaged in the business of selling prescription 
drugs at retail stores located in any of the cities or towns listed in 
paragraph I.L. of this order or previously engaged in the business of 
selling prescription drugs at retail stores located in any of the cities 
or towns listed in paragraph I.L. of this order within the six-month 
period prior to such acquisition; or (B) Acquire any assets used for, 
or previously used for (and still suitable for use for), the business of 
selling prescription drugs at retail stores located in any of the cities 
or towns listed in paragraph I.L. of this order. Provided, however, 
that these prohibitions shall not relate to the construction of new 
facilities or the acquisition or lease of facilities that have not operated 
as pharmacies within six months of the date of the offer to acquire or 
lease. Provided further, that the requirement of prior Commission 
approval set out in this paragraph shall not apply to a respondent 
contemplating an acquisition otherwise subject to prior Commission 
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approval if, at the time of such acquisition, that respondent does not 
own, directly or indirectly, any interest in the whole or any part of the 
stock or share capital of, any company that is engaged in the business 
of selling prescription drugs at retail stores located in any of the cities 
or towns listed in paragraph I.L. of this order or any asset used or 
previously used within the previous six-months in (and still suitable 
for use in) the business of selling prescription drugs at retail stores 
located in any of the cities or towns listed in paragraph I.L. of this 
order. Provided, however, that for any such acquisition exempted 
from the requirements of this paragraph, each acquiring respondent 
shall provide written notice to the Commission of such acquisition at 
least ten (10) days prior to such acquisition. Notwithstanding the 
foregoing, respondent GEl may acquire, for investment purposes 
only, an interest of not more than five (5) percent of the stock or 
share capital of any concern. One year from the date this order 
becomes final, annually thereafter for the next nine (9) years on the 
anniversary of the date this order became final, and at such other 
times as the Commission may require, respondents shall file with the 
Commission a verified written report setting forth in detail the 
manner and form in which they have complied and are complying 
with paragraph V. of this order. 

VI. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, and subject to any legally 
recognized privilege, upon written request and on reasonable notice 
to respondents, respondents shall permit any duly authorized repre
sentatives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondents relating to any matters contained in 
this consent order; and 

B. Upon five (5) days notice to respondents, and without 
restraint or interference from respondents, to interview officers or 
employees of respondents, who may have counsel present, regarding 
such matters. 
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VII. 

It is further ordered, That respondent TCH shall notify the 
Commission at least thirty (30) days prior to any change in the 
structure of respondent TCH such as dissolution, assignment or sale 
resulting in the emergence of a successor, the creation or dissolution 
of subsidiaries or any other change that may affect compliance 
obligations arising out of the order. 

Commissioner Owen dissenting. 

STATEMENT OF COMMISSIONER DEBORAH K. OWEN 

I find reason to believe that the proposed acquisition of certain 
assets of Kmart Corporation by TCH Corporation and Green Equity 
Investors, L.P. may violate Section 5 of the FfC Act by substantially 
lessening competition with respect to acute care prescription drugs 
sold to cash customers in three California markets: Bishop, Mt. 
Shasta, and Fort Bragg/Mendocino. 1 In the absence of further 
investigation, I cannot find reason to believe that the Act has been 
violated with respect to the remaining geographic markets alleged in 
the Commission's complaint. 2 I therefore dissent with respect to 
those allegations, and with respect to any provisions in the order that 
are unnecessary to remedy the alleged anticompetitive effects in the 
product and geographic markets that I have supported. 

1 
I define acute care prescription drugs as those drugs which are prescribed to fill an immediate 

need and are rarely refilled, such as antibiotics. Maintenance drugs, by contrast, are those prescribed 
on an on-going basis and are regularly refilled, such as blood pressure medicine. The latter are more 
susceptible to competition from mail-order firms. I define cash customers to mean persons whose 
prescription drug purchases are not covered by managed care or other third-party payors. Such 
customers are less able to resist a price increase. 

'") 

- The rationale underlying my unwillingness to support a complaint and consent agreement 

where, due to insufficient investigation, the record does not establish reason to believe that the law has 
been violated, is detailed in my dissenting statement in the matter of QVC Network, Inc./Paramount 
Communications, Inc. (File No. 941- 0008). 
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IN THE MATTER OF 

DOMINICAN SANTA CRUZ HOSPITAL, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED 
VIOLATION OF SEC. 7 OF THE CLAYTON ACT 

118 F.T.C. 

Docket C-3521. Complaint, Aug. 18, 1994--Decision, Aug. 18, 1994 

This consent order prohibits, among other things, the California non-profit 
corporations from acquiring, for ten years, without prior Commission approval, 
all or any significant part of a general acute care hospital in Santa Cruz 
County, CA. The consent order also prohibits, for ten years, the respondents 
from selling or transferring any hospital in the county to a non-respondent prior 
to the acquirer agreeing to be bound by the Commission's order. 

Appearances 

For the Commission: Jeffrey A. Kluifeld, David M. Newman and 
John P. Wiegand. 

For the respondents: Toby Singer and Philip Prager, Jones, Day, 
Reavis & Pogue, Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Catholic Healthcare West and Dominican Santa Cruz Hospital have 
acquired AMI-Community Hospital in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C.18, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, pursuant to the provisions 
of Section 11 of the Clayton Act, as amended, 15 U.S.C. 21, stating 
its charges as follows: 

I. DEFINITIONS 

1. For the purposes of this complaint, the following definitions 
shall apply: 

(a) "General acute care hospital," herein referred to as 
"hospital," means a health facility, other than a federally owned 
facility, having a duly organized governing body with overall 
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administrative and professional responsibility, and an organized 
medical staff, that provides or is licensed to provide 24-hour inpatient 
care, as well as outpatient services, and having as a function the 
provision of inpatient services for medical diagnosis, treatment, and 
care of physically injured or sick persons with short-term or episodic 
health problems or infinnities; "hospital" does not include any skilled 
nursing facility, mental health or psychiatric facility, rehabilitation 
facility, chemical dependency facility or other chronic care facility. 

(b) To "operate a hospital" means to own, lease, manage, or 
otherwise control or direct the operations of a hospital, directly or 
indirectly. 

II. THE RESPONDENTS 

2. Respondent Catholic Healthcare West ("CHW") is a non
profit religious corporation organized, existing and doing business 
under and by virtue of the laws of the State of California, with its 
office and principal place of business and mailing address at 1700 
Montgomery Street, Suite 300, San Francisco, California. CHW is 
a person subject to the jurisdiction of the Commission pursuant to 
Section 11 of the Clayton Act, as amended, 15 U.S.C. 21. 

3. CHW is primarily engaged in the establishment, management, 
and maintenance of acute care hospitals in the western United States. 
It and its affiliated corporations own and operate hospitals in 
California, Nevada, and Arizona. 

4. Respondent Dominican Santa Cruz Hospital ("Dominican") 
is a non-profit religious corporation organized, existing and doing 
business under and by virtue of the laws of the State of California, 
with its office, principal place of business and mailing address at 
1555 Soquel Drive, Santa Cruz, California. Dominican operates a 
hospital facility also called Dominican Santa Cruz Hospital 
("DSCH"). Dominican is a person subject to the jurisdiction of the 
Commission pursuant to Section 11 of the Clayton Act, as amended, 
15 U.S.C. 21. 

5. CHW is the sole corporate member of Dominican. Through 
this affiliation, CHW controls Dominican. 

6. At all times relevant herein, respondents have been and are 
now engaging in or affecting commerce within the meaning of 
Section 1 of the Clayton Act, as amended, 15 U.S.C. 12. CHW does 
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business in a number of states. CHW and Dominican, through their 
hospitals, among other things, have: 

(a) Purchased substantial amounts of supplies, equipment and 
medicines from sources outside of the State of California; 

(b) Received substantial revenues from private and governmental 
insurers located outside of the State of California; and 

(c) Treated some patients who travel from or reside outside of the 
State of California. 

7. Until the acquisition described in Section III below, respon
dents owned or operated one general acute care hospital, DSCH, in 
Santa Cruz County, California. 

III. THE ACQUISITION 

. 8. AMI-Community is a wholly-owned subsidiary of American 
Medical International ("AMI"), a corporation organized and existing 
under and by virtue of the laws of the State of Delaware, with its 
executive offices in Beverly Hills, California. The sole shareholder 
of AMI-Community is AMI. Until the acquisition described below, 
AMI-Community owned and operated a general acute care hospital 
in Santa Cruz County, California, the AMI-Community Hospital of 
Santa Cruz (hereinafter "Community Hospital"). At the time of the 
acquisition, AMI owned and operated over 49 acute care hospitals in 
14 states, including Community Hospital. 

9. At all times relevant herein, AMI and AMI-Community have 
been engaging in or affecting commerce within the meaning of 
Section 1 of the Clayton Act, as amended, 15 U.S.C. 12. AMI does 
business in a number of states. AMI and AMI-Community, through 
their hospitals, among other things, have: 

(a) Purchased substantial amounts of supplies, equipment and 
medicines from sources outside of the State of California; 

(b) Received substantial revenues from private and governmental 
insurers located outside of the State of California; and 

(c) Treated some patients who travel from or reside outside of the 
State of California. 
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10. On or about March 8, 1990, Dominican entered into an 
agreement with AMI for Dominican to purchase substantially all of 
the assets of AMI-Community, including Community Hospital and 
associated real property, inventories, tangible personal property, and 
all transferable licenses. · In consideration thereof, the agreement 
provided that Dominican would pay AMI approximately $11.25 
million. 

11. On or about March 8, 1990, Dominican and CHW, through its 
control of, and affiliation with, Dominican, acquired Community 
Hospital pursuant to the agreement described in paragraph ten, above. 

IV. TRADE AND COMMERCE 

12. For purposes of this complaint, the relevant line of commerce 
is general acute care hospital services. 

13. For purposes of this complaint, the relevant sections of the 
country are Santa Cruz County, California, and/or portions of Santa 
Cruz County. 

14. Prior to the acquisition described above, the relevant markets 
were highly concentrated, with no more than three firms doing 
business in the markets. The only hospital in Santa Cruz County, 
other than DSCH and Community Hospital, was Watsonville 
Community Hospital in Watsonville, California. In 1989, DSCH had 
a market share, measured by patient-days, of 62% or more, and, 
measured by available beds, of 50% or more; Community Hospital 
had a market share, measured by patient-days, of l4o/o or more, and 
measured by available beds, of 23% or more. 

15. Entry into the relevant markets is difficult, due to the 
following factors, among others: 

(a) Substantial lead times required to establish a new hospital, 
including but not limited to lead times for obtaining 
regulatory clearance for construction of hospital facilities; and 

(b) Sunk costs that are large relative to the total cost for de novo 
entry. 

V. THE EFFECTS OF THE ACQUISITION 

16. The acquisition of Community Hospital by CHW and 
Dominican increased the market share of CHW and Dominican, the 
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largest provider of acute care hospital services in the Santa Cruz 
County area, from approximately 62% to approximately 76%, 
measured by patient-days, and from approximately 50o/o to 
approximately 73% measured by available beds, and increased the 
two-firm concentration ratio from approximately 86%, measured by 
patient-days, and 77%, measured by available beds, to approximately 
100%. As a result of the acquisition, the Herfindahl-Hirschmann 
Index increased by over 1700 points, from approximately 4620 points 
to approximately 6350 points, measured by patient-days, and 
increased by over 2300 points, from approximately 3770 points to 
approximately 6090, measured by available beds. 

17. Through their acquisition of Community Hospital, CHW and 
Dominican acquired a direct and actual competitor in the relevant 
markets. 

18. The effect of the acquisition of Community Hospital by CHW 
and Dominican may be substantially to lessen competition or tend to 
create a monopoly in the relevant markets in the following ways, 
among others: 

(a) Actual and potential competition in the relevant markets has 
been substantially reduced; 

(b) CHW and Dominican have obtained a dominant position in 
the relevant markets; 

(c) The likelihood of collusion in the relevant markets has been 
substantially increased; and 

(d) Patients, physicians, and purchasers of health care coverage 
may be denied the benefits of free and open competition 
based on price, quality, and service. 

VI. VIOLATION CHARGED 

19. The acquisition of Community Hospital and other assets from 
AMI-Community by CHW and Dominican violates Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18. 

Commissioner Azcuenaga and Commissioner Yao dissenting. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
into the acquisition of substantially all of the assets of AMI
Community Hospital of Santa Cruz by Dominican Santa Cruz 
Hospital ("Dominican") and Catholic Healthcare West ("CHW") 
(hereinafter collectively known as "respondents"), and the 
respondents having been furnished with a copy of a draft of 
complaint which the San Francisco Regional Office proposed to 
present to the Commission for its consideration and which, if issued 
by the Commission, would charge respondents with violation of the 
Clayton Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, makes the following 
jurisdictional findings and enters the following order: 

1. Respondent Dominican is a non-profit corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of California, with its office, principal place of business and 
mailing address at 1555 Soquel A venue, Santa Cruz, California. 

Respondent CHW is a non-profit corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
California, with its office, principal place of business and mailing 
address at 1700 Montgomery Street, San Francisco, California. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That for purposes of this order, the following 
definitions shall apply: 

A. "Dominican" means Dominican Santa Cruz Hospital (a 
California corporation), its directors, trustees, officers, agents, 
employees, and representatives, and its subsidiaries, divisions, 
affiliates, successors and assigns. 

B. "CHW' means Catholic Healthcare West (a California 
corporation), its directors, trustees, officers, agents, employees, and 
representatives, and its subsidiaries, divisions, affiliates, successors 
and assigns. 

C. "General acute care hospital," herein referred to as 
"hospital," means a health facility, other than a federally owned 
facility, having a duly organized governing body with overall 
administrative and professional responsibility, and an organized 
medical staff, that provides or is licensed to provide 24-hour inpatient 
care, as well as outpatient services, and having as a function the 
provision of inpatient services for medical diagnosis, treatment, and 
care of physically injured or sick persons with short-term or episodic 
health problems or infirmities; "hospital" does not include any skilled 
nursing facility, mental health or psychiatric facility, rehabilitation 
facility, chemical dependency facility or other chronic care facility. 

D. To "acquire a hospital" means to directly or indirectly 
acquire the whole or any part of the stock, share capital, equity or 
other interest in or any assets of any hospital, or enter into any 
arrangement to obtain direct or indirect ownership, management or 
control of any hospital or any part thereof, including but not limited 
to the lease of or management contract for a hospital, or the 
acquisition of the right to designate directly or indirectly the directors 
or trustees of a hospital. To "acquire a hospital" excludes entering 
into any arrangement to construct a new hospital if a construction 
permit for such hospital has not been issued by the California Office 
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of Statewide Health Planning and Development at the time such an 
arrangement is entered into. 

E. "Affiliate" means any entity whose management and policies 
are controlled or directed in any way, directly or indirectly, by the 
entity of which it is an affiliate. 

II. 

It is ordered, That, for a period of ten (1 0) years from the date 
this order becomes final, neither Dominican nor CHW shall, without 
the prior approval of the Federal Trade Commission, acquire any 
hospital in Santa Cruz County, California; and 

It is further ordered, That, for a period of ten (I 0) years from the 
date this order becomes final, neither Dominican nor CHW shall 
permit all or any substantial part of any hospital owned or operated 
by either Dominican or CHW in Santa Cruz County, California, to be 
acquired by any other person unless the acquiring person files with 
the Federal Trade Commission, a written agreement to be bound by 
the provisions of this order, which agreement shall be a condition 
precedent to the acquisition; 

Provided, however, that no acquisition shall be subject to this 
paragraph II of this order if the fair market value of (or, in the case of 
a purchase acquisition, the consideration to be paid for) the hospital 
or part thereof to be acquired does not exceed two million dollars 
($2,000,000). 

III. 

It is further ordered, That respondents, Dominican and CHW, 
upon written request of the staff of the Federal Trade Commission, 
made to Dominican or CHW, for the purpose of determining or 
securing compliance with this order, and subject to any legally 
recognized privilege, shall permit duly authorized representatives of 
the Commission: 

A. Reasonable access during Dominican's or CHW' s office 
hours, in the presence of counsel, to inspect and copy all books, 
ledgers, accounts, correspondence, memoranda, reports, and other 
records and documents in Dominican's or CHW' s possession or 
control that relate to any matter contained in this order; and 
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B. An opportunity, subject to Dominican's and CHW's reason
able convenience, to interview officers or employees of Dominican 
or CHW, who may have counsel present, regarding such matters; and 

It is further ordered, That annually beginning on the first 
anniversary of the date this order becomes final and continuing for 
nine (9) years thereafter, Dominican shall submit a verified report 
demonstrating the manner in which it has complied and is c.omplying 
with this order. 

IV. 

It is further ordered, That Dominican and CHW shall notify the 
Commission at least thirty (30) days prior to any proposed change, 
such as dissolution, assignment, sale resulting in the emergence of a 
successor corporation or association, or the creation or dissolutio_n of 
subsidiaries or affiliates, which may affect compliance obligations 
arising out of this order. 

STATEMENT OF CHAIRMAN JANET D. STEIGER 
IN SUPPORT OF FINAL ISSUANCE OF CONSENT ORDER 

Respondent Dominican Santa Cruz Hospital acquired the assets 
of its principal competitor, AMI-Community Hospital, in March, 
1990, in what I have reason to believe was a violation of Section 7 of 
the Clayton Act. The Commission has voted to resolve this matter by 
issuing a consent order that requires Dominican and its parent, 
Catholic Healthcare West, to seek prior approval of any further 
hospital acquisitions in the Santa Cruz County, California, market. 

The facts of this case provide sufficient reason to believe that this 
acquisition violates Section 7 of the Clayton Act. Ordinarily, such 
facts would lead the Commission to seek a preliminary injunction in 
federal district court. However, the acquisition was not reportable 
under the Hart -Scott-Rodino Act, and was consummated before 
Commission staff was able to open an investigation to explore the 
competitive effects of the acquisition consequently, the Commission 
never had the opportunity to consider seeking a preliminary 
injunction under Section 13(b) of the FTC Act to prevent the 
acquisition from being consummated. 
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Under these circumstances, the Commission is left with less 
effective or more costly remedial options. 1 Divestiture of the 
acquired hospital is not an appealing remedy. The acquired hospital 
has been converted to a skilled nursing/rehabilitative care facility -
it no longer operates as a hospital-- and the costs of conversion back 
to a hospital would, even under the best of circumstances, be 
substantial, with no guarantee of success. In addition, subsequent to 
the acquisition, Sutter Health, a major Northern California hospital 
chain, announced plans to construct an acute care hospital in· Santa 
Cruz, which would restore a third hospital competitor in the market. 2 

The very real prospect that Sutter will enter this market, before a 
divestiture decree could be obtained through litigation and a willing 
buyer found, is an additional factor weighing against pursuit of a 
divestiture order.3 Thus, although divestiture may be an appropriate 
remedy in many cases where the Commission is unable to obtain a 
pre-consummation injunction, the facts of this case suggest that the 
Commission's resources would not be well spent on pursuing 
divestiture here. 

Respondents have agreed to accept an order that requires them to 
seek prior approval of hospital acquisitions in the Santa Cruz County 
market. The order includes within the definition of "hospital" any 
facility for which the State of California's Office of Statewide 
Healthcare Planning and Development has issued a building permit, 
even if the hospital has not been completed. Thus, it will prevent 
respondents from acquiring Sutter's interest in its proposed site once 
Sutter has obtained permission from the State of California to begin 
construction. 

As a practical matter, this very unusual case presents the 
Commission with three choices: to close a case in which there is 

I . . 
These, of course, are the circumstances that Congress sought to obviate through the Hart-Scott-

Rodino Act. 

? 
- Sutter's planned 30-bed hospital, while smaller than AMI-Community, is expected to be a state-

of-the-art facility that may pose a competitive check on a unilateral exercise of market power by 
Dominican or on the possibility of coordination between Dominican and Watsonville Community 
Hospital, which currently is Dominican's only competitor in the relevant market. 

3 
While Sutter's plans are not so far advanced that its entry is inevitable, several factors suggest 

that Sutter is likely to enter. First. it has committed substantial funds by acquiring a site for its proposed 
hospital. Second, Sutter has obtained all necessary land use and zoning approvals from the City and 
County of Santa Cruz. Third, Sutter's experience as a hospital company in Northern California enhances 
the likelihood that it will be able to enter the market successfully. 
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reason to believe that the law has been violated; to issue an 
administrative complaint under Part III of the Commission's Rules; 
or to issue the negotiated consent order. The first choice, ignoring an 
apparent violation of law, clearly is unacceptable. The second 
choice, issuing a complaint, does not appear to be in the public 
interest under the specific circumstances of this case. Because 
divestiture is problematic here, it is entirely possible that the 
Commission would obtain nothing more than the relief contained in 
this consent order after expending scarce enforcement resources in 
protracted litigation. The third choice, issuing the consent order, 
makes the clear statement that the Commission will not ignore what 
it has reason to believe are violations of law, and imposes a 
reasonable remedy given the specific circumstances presented. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

I have reason to believe that Dominican Santa Cruz Hospital's 
acquisition of AMI-Community Hospital was anticompetitive, and I 
would have supported an action under Section 7 of the Clayton Act 
to enjoin the transaction before it was consummated in March 1990. 
In light of the competitive situation in this market, I share 
Commissioner Y ao' s concern that the consent order does not provide 
an adequate remedy, and on that ground I dissent. 

DISSENTING STATEMENT OF COMMISSIONER DENNIS A. Y AO 

I agree with the majority that Dominican Santa Cruz Hospital's 
acquisition of AMI-Community Hospital is likely to be anti
competitive. I do not believe that this anticompetitive problem can 
be solved with the relief the Commission is today giving final 
approval to, and I have reason to believe that issuance of an 
administrative complaint would be appropriate in this matter. 
Because I believe that something more than a requirement that 
Dominican obtain prior approval of future acquisitions is needed 
here, I dissent from the Commission's decision. 

This merger, consummated in March 1990, combines two major 
acute care hospitals in Santa Cruz County, California, and leaves 
Dominican as the dominant hospital, with more than 70% of a clearly 
defined geographic market (bounded by mountains and ocean). Only 
one competitor remains in the market, Watsonville Hospital, located 
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in a more rural area approximately 14 miles south of Santa Cruz. 
There is considerable evidence that suggests that this merger may be 
anticompet1t1ve. Dominican has argued for efficiencies from 
converting Community into a skilled nursing/rehabilitative care 
facility. However, neither hospital's physical plant was so small as 
to raise concerns that either was operating pre-merger below 
minimum efficient scale and, in my view, the asserted efficiencies are 
clearly insufficient to offset the likely anticompetitive effects. 

Other activities detailed in comments received since the 
Commission's acceptance of the proposed consent raise concerns of 
possible collusion. Santa Cruz Medical Clinic's comment presents 
evidence which it suggests shows that Dominican and Watsonville 
may have colluded with respect to the provision of home health 
services through a joint venture-like relationship. 

An argument supporting possible restoration of competition in 
Santa Cruz County is based on the publicly announced plans of Sutter 
Health Systems to open a 30-bed hospital specializing in baby 
deliveries and non-acute surgeries by 1995. However, the limited 
scope of procedures that Sutter plans to perform at the center may 
make its presence in the market, should it ever actually enter, 1 

insufficient to defeat a collusive price increase by Dominican and 
Watsonville in acute care services. 

Admittedly complicating the possibility of obtaining greater relief 
here is that Dominican, shortly after the merger, converted 
Community into a skilled nursing/rehabilitative care facility. That 
conversion is now largely complete and presents the Commission 
with a problem. At the time the proposed consent was accepted for 
public comment, I had suggested that a stronger consent order, short 
of a full divestiture order, could be crafted that might reduce the 
prospects that the merger will be anticompetitive. For example, I 
suggested that prior approval or prior notification requirements could 
be placed on potentially anticompetitive joint ventures. 2 Also, re
strictions could be placed on conduct by Dominican that might make 
entry of Sutter more difficult (e.g., if Dominican sought to bar 
doctors at its hospitals from attending patients at Sutter), without 

1 
Although Sutter has apparently finally obtained all local permits, Sutter has not cleared all 

necessary regulatory hurdles in order to commence construction. 
7 
- In University Health, Inc .. Docket No. 9246 (Sept. 9, 1992) (final consent order). the 

Commission required that the respondent give the Commission prior notification of certain joint 
ventures. 
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impinging on activity that would be protected under the Noerr
Pennington immunity doctrine. Unfortunately, a majority of the 
Commission is not prepared at this time to seek to obtain stronger 
relief. 

In sum, because I believe that something more than a prior 
approval requirement for future acquisitions is needed here, I 
respectfully dissent. 



AMERICAN INSTITUTE OF HABIT CONTROL, INC., ET AL. 395 

395 Complaint 

IN THE MATTER OF 

AMERICAN INSTITUTE OF HABIT CONTROL, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3522. Complaint, Aug. 23, 1994--Decision, Aug. 23, 1994 

This consent order prohibits, among other things, a Aorida-based company and its 
president from making any representation about the relative or absolute 
performance or efficacy of any smoking cessation or weight loss program, 
unless they possess and rely upon competent and reliable scientific evidence 
to substantiate the representation, and from representing that the Surgeon 
General's 1989 report states that the hypnosis method used by the respondents 
is one of the most effective ways to stop smoking. 

Appearances 

For the Commission: Matthew Daynard. 
For the respondents: David A. Clanton, Baker & McKenzie, 

Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
American Institute of Habit Control, Inc., a corporation, and Steven 
Present, individually and as an officer of said corporation 
("respondents"), have violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent American Institute of Habit 
Control, Inc., is a Florida corporation, with its principal office or 
place of business at 9655 South Dixie Highway, Miami, Florida. 

Respondent Steven Present is the sole officer, director and 
shareholder of the corporate respondent. Individually or in concert 
with others, he formulates, directs and controls the acts and practices 
of the corporate respondent, including the acts and practices alleged 
in this complaint. His principal office or place of business is the 
same as that of the corporate respondent. 
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PAR. 2. Respondents have advertised, offered for sale, and 
sold The Present Seminar for smoking cessation and weight loss, and 
other stop-smoking and weight-loss seminars to consumers. The 
Present Seminar is a single, group hypnosis session, two-and-one-half 
hours in length, provided to consum·ers by respondent Steven Present 
at various hotel locales in various cities. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements for The Present Seminar for smoking 
cessation, including but not necessarily limited to the attached 
Exhibits A-C. These advertisements contain the following statements: 

A. "STOP SMOKING IN 2-112 HOURS! ... 97% proven success rate. 
ATTEND STEVEN PRESENT'S GROUP HYPNOSIS SEMINAR AND STOP 
SMOKING-QUICKLY, EASILY AND PERMANENTLY! At last, a major 
breakthrough now makes it much easier to stop smoking. Steven Present's stop 
smoking methods, perfected over the past 10 years, were TOP RATED IN THE 
1989 U.S. SURGEON GENERAL'S SMOKING REPORT ... YOU WILL 
BECOME A NON-SMOKER IN JUST ONE NIGHT! ... Is it hard to believe that 
after years of smoking, after trying to quit so many times before, that the answer is 
just a few days away? ... Even smokers with 30, 40, and 50 year habits will crush 
their cigarettes and throw them away - FOR GOOD! 97% of those who attend, 
that's right, 97% WILL COMPLETELY STOP SMOKING BEFORE THE 
SEMINAR'S OVER! NOW YOU TOO WILL BREAK FREE FROM 
CIGARETTES!. .. LOSE WEIGHT FREE!. .. With Steven Present's hypnosis, you 
can lose weight without dieting, by eliminating your desire for fattening foods and 
sweets. After just one session of Steven Present's hypnosis, you can eat less and 
still feel full! That's how you can lose weight and finally keep it off!" (Exhibit A). 

B. 'THE PRESENT SEMINAR- FIRST IN RESULTS! STOP SMOKING 
IN 2-I/2 HOURS-GUARANTEED! ... DON'T MISS THIS CHANCE TO STOP 
SMOKING FOREVER. ATTEND STEVEN PRESENT'S GROUP HYPNOSIS 
SEMINAR. Steven Present, M.S., Dir., is nationally known for his success in 
changing hard core smokers into ex-smokers. After his seminar, 97% of his clients 
lose their desire to smoke, throw away their cigarettes, and stop smoking. Now you 
can too ... During Steven Present's Seminar, his proven system will completely 
break the control that nicotine and cigarettes have over you. If you are like the 
thousands throughout the country who attend his seminar, you too will stop 
smoking without withdrawal, stress, or weight gain. In JUST ONE NIGHT! If this 
sounds too good to be true, here's the proof. The 1989 U.S. SURGEON 
GENERAL'S SMOKING REPORT STATED THAT GROUP HYPNOSIS IS ONE 
OF THE MOST EFFECTIVE WAYS TO STOP SMOKING." (Exhibit B) 

C. "STOP SMOKING IN 2-1/2 HOURS! 97% PROVEN SUCCESS RATE! 
Even if you've tried other methods ... no matter how long you've been smoking or 
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how many packs a day you smoke ... with Steven Present's unique method of 
hypnosis, you will stop smoking .. .in just 2- J/2 hours-Guaranteed. Without with
drawal, anxiety, or weight gain ... YOU WON'T CRAVE CIGARETIES ... Steven 
Present's method is different from other systems because it doesn't depend on 
willpower. Instead, it uses the power of hypnosis to eliminate your craving for 
cigarettes in every situation .. .45 specific hypnotic suggestions eliminate your crav
ing for cigarettes at all times, including: Driving your car ... after a meal. .. drinking 
coffee ... talking on the phone ... while having a drink ... waking up in the morning, 
and when around others who are smoking. It happens automatically, effortlessly 
... 97% of those who attend will throw away their cigarettes and completely stop 
smoking before the seminar is over ... LOSE WEIGHT - FREE. .. With Steven 
Present's hypnosis, you can lose weight without dieting, by eliminating your desire 
for fattening foods and sweets. After just one session of Steven Present's hypnosis, 
you can eat less and still feel full! That's how you can lose weight and tinally keep 
it off!" (Exhibit C) 

PAR. 5. Through the use of the statements contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-C, 
respondents have represented, directly or by implication, that: 

A. Ninety-seven percent of the participants in respondents' 
smoking cessation seminars permanently abstain from smoking after 
attending those seminars. 

B. The U.S. Surgeon General, in the 1989 U.S. Surgeon 
General's Report on Smoking, Reducing the Health Consequences of 
Smoking: 25 Years of Progress, states that the group hypnosis meth
od used by respondents is one of the most effective ways to stop 
smoking. 

PAR. 6. In truth and in fact: 

A. Ninety-seven percent of the partiCipants who attend 
respondents' smoking cessation seminars do not permanently abstain 
from smoking after those seminars. 

B. The U.S. Surgeon General, in the 1989 U.S. Surgeon 
General's Report on Smoking, Reducing the Health Consequences of 
Smoking: 25 Years of Progress, does not state that the group hypno
sis method used by respondents is one of the most effective ways to 
stop smoking. 
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Therefore, the representations set forth in paragraph five were, 
and are, false and misleading. 

PAR. 7. Through the use of the statements in the advertise
ments referred to in paragraph four, including but not necessarily 
limited to the advertisements attached as Exhibits A-C, respondents 
have represented, directly or by implication, that: 

A. Participants who attend respondents' single-session group 
hypnosis seminar are cured of smoking addiction and permanently 
abstain from smoking cigarettes. 

B. Respondents' single-session, group hypnosis seminar is more 
efficacious for smoking cessation than other smoking cessation 
methods. 

C. Participants who attend respondents' single-session group 
hypnosis seminar are cured of smoking addiction without experienc
ing withdrawal, stress or weight gain. 

D. Participants who attend respondents' single-session group 
hypnosis seminar achieve and maintain weight loss. 

PAR. 8. Through the use of the statements in the advertise
ments referred to in paragraph four, including but not necessarily 
limited to the advertisements attached as Exhibits A-C, respondents 
have represented, directly or by implication, that at the time they 
made the representations set forth in paragraphs five and seven, 
respondents possessed and relied upon a reasonable basis that 
substantiated such representations. 

PAR. 9. In truth and in fact, at the time that they made the 
representations set forth in paragraphs five and seven, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representations. Therefore, the representation set forth in 
paragraph eight was, and is, false and misleading. 

PAR. 10. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 

Commissioner Owen recused and Commissioner Y ao not 
participating. 
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DECISION AND ORDER 

The Federal Trade Coi1Ullission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer 
Protection proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge 
respondents with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts, are true, and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such an agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent American Institute of Habit Control, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the state of Florida, with its offices and principal 
place of business at 9655 South Dixie Highway, Miami, Florida. 

Respondent Steven Present is the sole officer, director and 
shareholder of the corporate respondent. He formulates, directs and 
controls the acts and practices of the corporate respondent, and his 
principal office and place of business is the same as that of the 
corporate respondent. 
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2. The Federal Trade Conunission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

DEFINITION 

For the purposes of this order, "competent and reliable scientific 
evidence" shall mean those tests, analyses, research, studies, or other 
evidence based on the expertise of professionals in the relevant area, 
that has been conducted and evaluated in an objective manner by 
persons qualified to do so, using procedures generally accepted in the 
profession to yield accurate and reliable results. 

I. 

It is ordered, That respondents American Institute of Habit 
Control, Inc., a corporation, its successors and assigns, and its 
officers, and Steven Present, individually and as an officer and 
director of said corporation, and respondents' agents, representatives 
and employees, directly or through any corporation, subsidiary, 
division, or other device, . in connection with the advertising, 
promotion, offering for sale, or sale of any smoking cessation 
program or weight loss program, including any such program that 
uses hypnosis, in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

A. Representing, directly or by implication, that the U.S. 
Surgeon General, in the 1989 U.S. Surgeon General's Report on 
Smoking, Reducing the Health Consequences of Smoking: 25 Years 
of Progress, states that the group hypnosis method used by 
respondents is one of the most effective ways to stop smoking. 

B. Representing, directly or by implication, that ninety-seven 
percent of the participants who attend respondents' stop smoking 
seminars permanently abstain from smoking after those seminars, 
unless such is the case. 

C. Making any representation, directly or by implication, about 
the relative or absolute performance or efficacy of any smoking 
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cessation program or weight loss program, unless, at the time of 
making any such representation, respondents possess and rely upon 
competent and reliable scientific evidence substantiating the 
representation. 

D. Misrepresenting, directly or by implication, the existence, 
contents, validity, results, conclusions, or interpretations of any test, 
study, survey or report. 

E. Misrepresenting, directly or by implication, the performance 
or efficacy of any smoking cessation program or weight loss 
program. 

II. 

It is further ordered, That for three (3) years after the last date of 
dissemination of any representation covered by this order, respon
dents, or their successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in their possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

III. 

It is further ordered, That respondents shall notify the 
Commission at least thirty (30) days prior to the effective date of any 
proposed change in the corporate respondent such as dissolution, 
assignment, or sale resulting in the emergence of a successor 
corporation(s), the creation or dissolution of subsidiaries, or any other 
change in the corporation that may affect compliance obligations 
arising out of this order. 

IV. 

It is further ordered, That the individual respondent named herein 
shall promptly notify the Commission of the discontinuance of his 
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present business or of his affiliation with the corporate respondent. 
In addition, for a period of three (3) years from the date of service of 
this order, the respondent shall promptly notify the Commission of 
each affiliation with a new business or employment that involves a 
smoking cessation program or a weight loss program. Each such 
notice shall include the respondent's new business address and a 
statement of the nature of the business or employment in which the 
respondent is newly engaged as well as a description of the respon
dent's duties and responsibilities in connection with the business or 
employment. The expiration of the notice provision of this paragraph 
shall not affect any other obligation arising under this order. 

V. 

It is further ordered, That respondents shall distribute a copy of 
this order to each of their officers, agents, representatives, 
independent contractors and employees who are involved in the 
preparation and placement of advertisements or promotional 
materials; and, for a period of three (3) years from the date of entry 
of this order, distribute same to all future such officers, agents, 
representatives, independent contractors and employees. 

VI. 

It is further ordered, That respondents shall, within sixty (60) 
days after the date of service of this order, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Owen recused and Commissioner Y ao not 
participating. 
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IN THE MATTER OF 

KIWI BRANDS INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3523. Complaint, Aug. 24, 1994--Decision, Aug. 24, 1994 

This consent order requires, among other things, Kiwi Brands Inc., a subsidiary of 
Sara Lee Corporation, to divest its Esquire and Griffin brands of shoe care 
products and related assets: to Hickory Industries, within one month of the date 
the order becomes final; or to a Commission approved acquirer, within twelve 
months of the date the order becomes final. If the sale is not accomplished 
within the specified time, the Commission would be entitled to appoint a 
trustee to sell the assets to a Commission approved acquirer in a manner 
approved by the Commission. In addition, for a period of ten years, the 
respondents are required to obtain prior Commission approval before acquiring 
any stocks or assets of any entity engaged in chemical shoe care products. 

Appearances 

For the Commission: Howard Morse and Naomi Licker. 
For the respondents: Louis Keilor and Gary Senner, Sonnen

schein, Math & Rosenthal, Chicago, IL. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondent, Kiwi Brands Inc., a subsidiary of 
respondent Sara Lee Corporation, and Sara Lee Corporation have 
acquired assets of Knomark, Inc., a wholly-owned subsidiary of 
Papercraft Corporation, and assets of Reckitt & Colman plc in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45; and it appearing to the Commission that a proceeding in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges as follows: 
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ALLEGATIONS OF FACT 

I. THE RESPONDENTS 

1. Respondent Kiwi Brands Inc., a subsidiary of Sara Lee 
Corporation, is a Delaware corporation with its office and principal 
place of business at 447 Old Swede Road, Douglassville, Pennsyl
vania, 

2. Respondent Sara Lee Corporation is a Maryland corporation 
with its office and principal place of business at 3 First National 
Plaza, Chicago, Illinois. 

3. Respondent Sara Lee Corporation, through respondent Kiwi 
Brands Inc., manufactures, distributes, and sells chemical shoe care 
products through grocery stores, drug stores, and mass merchan
disers. 

4. Respondents Sara Lee Corporation and Kiwi Brands Inc. 
(hereinafter collectively "Sara Lee") at all times relevant herein have 
been and are now engaged in commerce as "commerce" is defined in 
Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, and each is 
a corporation whose business is in or affecting commerce as 
"commerce" is defined in Section 4 of the Federal Trade Commission 
Act, as amended, 15 U.S.C. 44. 

II. THE ACQUISITIONS 

5. On or about November 27, 1987, Sara Lee entered into 
agreements with Knomark, Inc. ("Knomark"), a wholly-owned 
subsidiary of Papercraft Corporation, and Papercraft Corporation, 
pursuant to which Sara Lee agreed to acquire and did acquire certain 
assets of Knomark (hereinafter referred to as the "Knomark 
acquisition"). As a result of the Knomark acquisition, Sara Lee 
acquired the "Esquire" brand of chemical shoe care products. 

6. On or about October 4, 1991, Sara Lee entered into an agree
ment with Reckitt & Colman plc ("Reckitt & Colman"), pursuant to 
which Sara Lee agreed to acquire and did acquire certain assets of 
Reckitt & Colman (hereinafter referred to as the "Reckitt & Colman 
acquisition"). As a result of the Reckitt & Colman acquisition, Sara 
Lee acquired the "Griffin" brand of chemical shoe care products. 

7. Sara Lee did not report either the Knomark acquisition or the 
Reckitt & Colman acquisition to the Federal Trade Commission or 
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the Department of Justice pursuant to the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, 15 U.S.C. 18a. 

III. THE RELEV ANT'MARKET 

8. The relevant line of commerce in which to analyze the effects 
of the Knomark acquisition and of the Reckitt & Colman acquisition 
is the sale of chemical shoe care products used in the maintenance, 
cleaning, and protection of shoes, including but not limited to 
aerosol, liquid, wax, and cream products, through grocery stores, 
drug stores, and mass merchandisers, sometimes referred to as the 
mass market channel. The relevant line of commerce does not 
include sales of chemical shoe care products through shoe repair 
shops, independent and chain retailers, sporting goods retailers, and 
department stores, sometimes referred to as the specialty channel. 

9. The relevant section of the country or geographic area in 
which to analyze the effects of the Knomark acquisition and of the 
Reckitt & Colman acquisition is the United States. 

IV. MARKET STRUCTURE 

10. Prior to the Knomark acquisition, Sara Lee produced, distri
buted, and sold chemical shoe care products through the mass market 
channel under the "Kiwi" brand that competed with those produced, 
distributed, and sold by Knomark under the "Esquire" brand. 

11. Prior to the Reckitt & Colman acquisition, Sara Lee produced, 
distributed, and sold chemical shoe care products through the mass 
market channel under the "Kiwi" and "Esquire" brands that competed 
with those produced, distributed, and sold by Reckitt & Colman 
under the "Griffin" brand. 

12. The relevant market alleged in paragraphs eight and nine was, 
prior to the Knomark acquisition and prior to the Reckitt & Colman 
acquisition, and is very highly concentrated, measured by the 
Herfindahl-Hirschmann Index. Prior to the Knomark acquisition, 
Sara Lee's share of sales in the relevant market was approximately 
90%. At the time of the Knomark acquisition, Knomark's share of 
sales in the relevant market was about 2.5%. At the time of the 
Reckitt & Colman acquisition, Reckitt & Colman's share of sales in 
the relevant market was about 2%. 
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13. Sara Lee possesses unilateral market power, or has a 
dangerous probability of obtaining such market power, in the relevant 
market alleged in paragraphs eight and nine. 

V. ENTRY CONDITIONS 

14. Entry into the relevant market alleged in paragraphs eight and 
nine is difficult, unlikely, and would not be timely, because of the 
need to develop a brand name and the time and sunk costs involved 
in obtaining access to shelf space. 

VI. EFFECTS OF THE ACQUISITIONS 

15. The effect of the Knomark acquisition and of the Reckitt & 
Colman acquisition has been and may be substantially to lessen com
petition and to tend to create a monopoly in the relevant market alleg
ed in paragraphs eight and nine in the following ways, among others: 

a. By eliminating actual competition between Sara Lee and 
Knomark and between Sara Lee and Reckitt & Colman; 

b. By significantly enhancing the likelihood that Sara Lee will 
unilaterally exercise market power; 

c. By significantly enhancing the likelihood that Sara Lee will 
exercise market power in coordination with other competitors; and 

d. By increasing barriers to entry into the relevant market. 

16. Sara Lee undertook the Knomark acquisition and the Reckitt 
& Colman acquisition with the willful intention and effect of 
restraining, lessening, or eliminating competition, or acquiring or 
maintaining market power in the relevant market alleged in 
paragraphs eight and nine. 

VIOLATIONS CHARGED 

17. The Knomark acquisition violates Section 7 of the Clayton 
Act, as amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45. 

18. The Reckitt & Colman acquisition violates Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. 45. 
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19. Sara Lee, in making the Knomark acquisition and the Reckitt 
& Colman acquisition, monopolized or attempted to monopolize the 
relevant market alleged in paragraphs eight and nine in violation of 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission ("the Commission") having 
initiated an investigation of the acquisition by Kiwi Brands Inc. 
("Kiwi"), a wholly-owned subsidiary of Sara Lee Corporation ("Sara 
Lee"), of certain assets of Knomark, Inc., at the time of the 
acquisition a wholly-owned subsidiary ofPapercraft Corporation, and 
of certain assets of Reckitt and Colman pic, and the respondents 
having been furnished thereafter with a copy of a draft of complaint 
which the Bureau of Competition proposed to present to the 
Commission for its consideration and which, if issued by the 
Commission, would charge the respondents with violation of the 
Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts, are true and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of thirty (30) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Kiwi is a corporation, organized, existing, and 
doing business under and by virtue of the laws of the State of 
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Delaware, with its office and principal place of business located at 
447 Old Swede Road, Douglassville, Pennsylvania. 

2. Respondent Sara Lee is a corporation, organized, existing, 
and doing business under and by virtue of the laws of the State of 
Maryland, with its office and principal place of business located at 3 
First National Plaza, Chicago, Illinois. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Kiwi" means Kiwi Brands Inc., its predecessors, subsid
iaries, divisions, groups and affiliates controlled by Kiwi, and their 
respective directors, officers, employees, agents, representatives, and 
their respective successors and assigns. 

B. "Sara Lee" means Sara Lee Corporation, its predecessors, 
subsidiaries, divisions, groups and affiliates controlled by Sara Lee, 
and their respective directors, officers, employees, agents, represen
tatives, and their respective successors and assigns. 

C. "Respondents" means Kiwi Brands Inc. and Sara Lee 
Corporation. 

D. "Chemical shoe care products" means all chemical products 
used in the maintenance, cleaning, and protection of shoes, including, 
but not limited to, aerosol, liquid, wax, and cream products. 

E. "Sales through the mass market" means all sales through 
grocery stores, drug stores, and mass merchandisers. 

F. "Knomark acquisition" means the 1987 acquisition in which 
Sara Lee acquired the "Esquire" brand of chemical shoe care 
products, among other assets, from Knomark, Inc., a wholly-owned 
subsidiary of Papercraft Corporation. 

G. "Reckitt and Colman acquisition" means the 1991 acquisition 
in which Sara Lee acquired the "Griffin" brand of chemical shoe care 
products, among other assets, from Reckitt and Colman pic. 

H. "Commission" means the Federal Trade Commission. 
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I. "Griffin and Esquire assets" means all assets, tangible or 
intangible, acquired by Sara Lee in the Knomark acquisition and 
owned by Sara Lee as of January I, I994, relating to the production 
or sale of chemical shoe care products in North and South America, 
and all assets, tangible or intangible, acquired by Sara Lee in the 
Reckitt & Colman acquisition and owned by Sara Lee as of January 
I, I994, relating to the production or sale of chemical shoe care 
products in North and South America under the "Griffin" brand 
name; provided, however, that "Griffin and Esquire assets" exclude 
equipment and formulas used in the production of chemical shoe care 
products under the "Kiwi" brand. The Griffin and Esquire assets 
include, but are not limited to, registered and unregistered 
trademarks; formulas and other trade secrets; raw materials, finished 
goods, packaging materials, and other inventories (excluding 
inventories of raw materials and packaging materials for any products 
to be manufactured by Kiwi for Hickory Industries, Inc., after the 
divestiture); customer lists; and business and financial records, 
relating to the "Griffin" or "Esquire" brands. 

II. 

It is further ordered, That respondents shall divest, absolutely and 
in good faith, the Griffin and Esquire assets. The Griffin and Esquire 
assets shall be divested either: 

(1) Within one (1) month of the date this order becomes final, to 
Hickory Industries, Inc. ("Hickory"), pursuant to the November 30, 
I993, Asset Purchase Agreement between Kiwi and Hickory, as 
amended by Amendment One to November.30, I993, Asset Purchase 
Agreement, dated March 8, I994, attached hereto as a Confidential 
Appendix; or 

(2) Within twelve (12) months of the date the order becomes 
final, to an acquirer or acquirers that receive the prior approval of the 
Commission and only in a manner that receives the prior approval of 
the Commission. 

The purpose of the divestiture is to assure the continuing use of the 
Griffin and Esquire assets in an ongoing, independent, viable 
operation engaged in the sale of chemical shoe care products in the 
United States, and to remedy the lessening of competition resulting 
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from the Knomark acquisition and the Reckitt and Colman 
acquisition as alleged in the Commission's complaint. Provided, 
however, that if respondents divest pursuant to paragraph II (1) of 
this order, in no event shall respondents' enforcement of any security 
interest contained in the Asset Purchase Agreement referred to in 
paragraph II ( 1) of this order be construed to not require the 
Commission's prior approval, pursuant to paragraph V of this order, 
if such approval would otherwise be required. 

III. 

It is further ordered, That: 

A. If respondents have not divested, absolutely and in good faith 
and with the Commission's prior approval, the Griffin and Esquire 
assets within twelve months of the date this order becomes final, the 
Commission may appoint a trustee to divest the Griffin and Esquire 
assets. In the event that the Commission or the Attorney General 
brings an action pursuant to Section 5(1) of the Federal Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by 
the Commission, respondents shall consent to the appointment of a 
trustee in such action. Neither the appointment of a trustee nor a 
decision not to appoint a trustee under this paragraph shall preclude 
the Commission or the Attorney General from seeking civil penalties 
or any other relief available to it for any failure by respondents to 
comply with this order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph III A. of this order, respondents shall consent 
to the following terms and conditions regarding the trustee's powers, 
duties, authority, and responsibilities: 

I. The Commission shall select the trustee, subject to the 
consent of respondents, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondents have not opposed, in 
writing, the selection of any proposed trustee within ten (10) days 
after notice by the staff of the Commission to respondents of the 
identity of any proposed trustee, respondents shall be deemed to have 
consented to the selection of the proposed trustee. 
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2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Griffin and 
Esquire assets. 

3. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph III 
B. 8. to accomplish the divestiture, which shall be subject to the prior 
approval of the Commission. If, however, at the end of the twelve
month period, the trustee has submitted a plan of divestiture or 
believes that divestiture can be achieved within a reasonable time, the 
divestiture period may be extended by the Commission, or, in the 
case of a court-appointed trustee, by the court. 

4. The trustee shall have full and complete access to the 
personnel, books, records and facilities related to the Griffin and 
Esquire assets, or to any other relevant information, as the trustee 
may reasonably request. Respondents shall develop such financial or 
other information as such trustee may reasonably request and shall 
cooperate with the trustee. Respondents shall take no action to 
interfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by respondents shall 
extend the time for divestiture under this paragraph in an amount 
equal to the delay, as determined by the Commission or, for a court
appointed trustee, by the court. 

5. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
submitted to the Commission, subject to respondents' absolute and 
unconditional obligation to divest at no minimum price. The divesti
ture shall be made in the manner and to the acquirer or acquirers as 
set out in paragraph II of this order; provided, however, if the trustee 
receives bona fide offers from more than one acquiring entity, and if 
the Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities select
ed by respondents from among those approved by the Commission. 

6. The trustee shall serve, without bond or other security, at the 
cost and expense of respondents, on such reasonable and customary 
terms and conditions as the Commission or a court may set. The 
trustee shall have the authority to employ, at the cost and expense of 
respondents, such consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, and other representatives and 
assistants as are reasonably necessary to carry out the trustee's duties 
and responsibilities. The trustee shall account for all monies derived 
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from the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 

I court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 

• respondents, and the trustee's power shall be terminated. The 
trustee's compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
Griffin and Esquire assets. 

7. Respondents shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

8. Within ten (1 0) days after appointment of the trustee, and 
subject to the prior approval of the Commission and, in the case of a 
court-appointed trustee, of the court, respondents shall execute a trust 
agreement that transfers to the trustee all rights and powers necessary 
to permit the trustee to effect the divestiture required by this order. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall report in writing to respondents and the 
Commission every sixty ( 60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That pending divestiture of the Griffin and 
Esquire assets, respondents shall maintain the viability and market
ability of the Griffin and-Esquire assets and shall not cause or permit 
the destruction, removal, wasting, deterioration or impairment of the 
Griffin and Esquire assets. 
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v. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, respondents shall not, directly or 
indirectly, through subsidiaries, partnerships, or otherwise, without 
the prior approval of the Commission: 

A. Acquire any stock, share capital, equity or other interest in 
any concern, corporate or non-corporate, presently engaged in or 
within the two years preceding such acquisition engaged in the 
manufacture of chemical shoe care products in the United States, or 
the distribution or sale of chemical shoe care products through the 
mass market in the United States; provided, however, that an 
acquisition will be exempt from the requirements of this paragraph 
if it is solely for the purpose of investment and respondents will hold 
no more than one percent of the shares of any class of security traded 
on a national securities exchange or authorized to be quoted in an 
interdealer quotation system of a national securities association 
registered with the United States Securities and Exchange 
Commission; or 

B. Acquire any assets used for, or previously used for (and still 
suitable for use for) the manufacture of chemical shoe care products 
in the United States, or the distribution or sale of chemical shoe care 
products through the mass market in the United States (including, but 
not limited to, brand or trade names), except in the ordinary course 
of business, from any concern, corporate or non-corporate, presently 
engaged in, or within the two years preceding such acquisition 
engaged in the manufacture of chemical shoe care products in the 
United States, or the distribution or sale of chemical shoe care 
products through the mass market in the United States; provided, 
however, that an acquisition of assets will be exempt from the 
requirements of this paragraph if the purchase price of the assets-to
be-acquired is less than $100,000, and the purchase price of all assets 
used for, or previously used for (and still suitable for use for) the 
manufacture of chemical shoe care products in the United States, or 
the distribution or sale of chemical shoe care products through the 
mass market in the United States that respondents have acquired from 
the same person (as that term is defined in the premerger notification 
rules, 16 CFR 801.1(a)(1)) in the twelve-month period preceding the 
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proposed acquisition, when aggregated with the purchase price of the 
to-be-acquired assets, does not exceed $100,000. 

VI. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, unless respondents are required to seek 
prior approval from the Commission pursuant to paragraph V, 
respondents shall not, without providing advance written notification 
to the Commission, directly or indirectly, through subsidiaries, part
nerships, or otherwise: 

A. Acquire any stock, share capital, equity or other interest in 
any concern, corporate or non-corporate, presently engaged in, or 
within the two years preceding such acquisition engaged in the 
manufacture, distribution, or sale of chemical shoe care products in 
the United States; provided, however, that an acquisition will be 
exempt from the requirements of this paragraph if it is solely for the 
purpose of investment and respondents will hold no more than one 
percent of the shares of any class of security traded on a national 
securities exchange or authorized to be quoted in an interdealer 
quotation system of a national securities association registered with 
the United States Securities and Exchange Commission; or 

B. Acquire any assets used or previously used (and still suitable 
for use) in the manufacture, distribution, or sale of chemical shoe care 
products, except in the ordinary course of business, from any 
concern, corporate or non-corporate, presently engaged in, or within 
the two years preceding such acquisition engaged in the manufacture, 
distribution, or sale of chemical shoe care products in the United 
States. 

Said notification shall be given on the Notification and Report Form 
set forth in the Appendix to Part 803 of Title 16 of the Code of 
Federal Regulations as amended (hereinafter referred to as "the 
Notification"). Respondents shall provide to the Commission at least 
thirty days prior to acquiring any such interest (hereinafter referred 
to as the "first waiting period"), both the Notification and supple
mental information either in respondents' possession or reasonably 
available to respondents. Such supplemental information shall 
include a copy of the proposed acquisition agreement; the names of 
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the principal representatives of each respondent and of the firm 
respondents desire to acquire who negotiated the acquisition 
agreement; and any management or strategic plans discussing the 
proposed acquisition. If, within the first waiting period, representa
tives of the Commission make a written request for additional 
information, respondents shall not consummate the acquisition until 
twenty days after submitting such additional information. Early 
termination of the waiting periods in this paragraph may be requested 
and, where appropriate, granted in the same manner as is applicable 
under the requirements and provisions of the Hart-Scott-Rodino 
Antitrust Improvements Act of 1976, 15 U.S.C. 18a. 

VII. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until respondents have fully 
complied with the provisions of paragraph II or III of this order, 
respondents shall submit to the Commission a verified written report 
setting forth in detail the manner and form in which they intend to 
comply, are complying, and have complied with paragraphs II and III 
of this order. Respondents shall include in their compliance reports, 
among other things that are required from time to time, a full 
description of the efforts being made to comply with paragraphs II 
and III of the order, including a description of all substantive contacts 
or negotiations for the divestiture and the identity of all parties 
contacted. Respondents shall include in their compliance reports 
copies of all written communications to and from such parties, all 
internal memoranda, and all reports and recommendations concerning 
divestiture. Provided, however, that if, prior to the date the first 
report required by this paragraph is due, respondents have 
consummated the acquisition described in paragraph II (1) of this 
order, respondents shall, in lieu of the report or reports and 
documentary attachments required by this paragraph, submit to the 
Commission, within thirty (30) days of consummation of the 
acquisition, a verified statement that respondents have complied with 
paragraph II of this order, including the date of consummation. 

B. One ( 1) year from the date this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
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becomes final, and at such other times as the Commission may 
require, respondents shall file a verified written report with the 
Commission setting forth in detail the manner and form in which they 
have complied and are complying with paragraphs V and VI of this 
order. 

VIII. 

It is further ordered, That each of the respondents shall notify the 
Commission at least thirty days prior to any proposed change in such 
respondent, such as dissolution, assignment or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries or any other change in such respondent that may affect 
compliance obligations arising out of this order. 

IX. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, and subject to any legally 
recognized privilege, upon written request, each of the respondents 
shall permit any duly authorized representative of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of such respondent relating to any matters contained 
in this order; and 

B. Upon five (5) days' notice to such respondent and without 
restraint or interference from it, to interview officers, directors, or 
employees of such respondent, who may have counsel present, 
regarding such matters. 
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IN THE MATTER OF 

GENERAL RAILWAY SIGNAL CO. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 2(a) OF 
THECLA YTON ACT AND THE FEDERAL TRADE COMMISSION ACT 

Docket C-837. Consent Order, Sept. 24, 1964--Modifying Order, Aug. 29, 1994 

This order reopens the proceeding and modifies the Commission's 1964 order (66 
FTC 882) by terminating the order consistent with the Commission's new 
policy that the public interest requires setting aside orders in effect for more 
than twenty years. 

ORDER REOPENING PROCEEDING 
AND MODIFYING ORDER 

On April29, 1994, Union Switch & Signal, Inc. ("Union"), filed 
a Request To Reopen Proceedings and Modify Order C'Request") in 
this matter, pursuant to Section 5(b) of the Federal Trade 
Commission Act, 15 U.S.C. 45(b), and Rule 2.51 of the 
Commission's Rules of Practice, 16 CFR 2.51. Union modified its 
request by letter dated June 22, 1994. The Request was placed on the 
public record and elicited no comments. 

On July 22, 1994, the Commission issued its Statement of Policy 
with Respect to Duration of Competition Orders and Statement of 
Intention To Solicit Public Comment with Respect to Duration of 
Consumer Protection Orders. In its Statement of Policy, the Commis
sion said, in relevant part, that "effective immediately, the Commis
sion will presume, in the context of petitions to reopen and modify 
existing orders, that the public interest requires setting aside orders 
in effect for more than twenty years." Statement of Policy at 8. 

The Commission order in Docket C-837 was issued on September 
24, 1964, 1 and has been in effect for almost thirty years. Consistent 
with the Commission's July 22, 1994, Statement of Policy, the 
presumption is that the order should be terminated. Nothing to 
overcome the presumption having been presented, 

1 
General Railway Signal Co., 66 FTC 882 (1964), modified, 108 FTC 181 (1986) (petition of 

American Standard, successor to Westinghouse Air Brake Co.); 110 FTC 143 (1987) (petition of 
General Railway Signal). Petitioner Union is a successor to Westinghouse Air Brake Co., one of the two 
original respondents. 
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It is ordered, That the proceeding be, and it hereby is, reopened 
for the purpose of modifying the order entered therein; 

It is further ordered, That the Commission's order in Docket C-
837 be, and it hereby is, modified to state that from the date hereof, 
the order in Docket C-837 shall have expired; and 

It is further ordered, That notice hereof shall be provided to the 
petitioner and to other respondents under the order in Docket C-837. 

Commissioner Y ao not participating.* 

* Prior to leaving the Commission, former Commissioner Deborah K. Owen registered her vote 

in the affirmative for the order in this matter. 
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IN THE MATTER OF 

THE AMERICAN ASSOCIATION OF 
LANGUAGE SPECIALISTS 

118 F.T.C. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3524. Complaint, Aug. 31, 1994--Decision, Aug. 31, 1994 

This consent order prohibits, among other things, the professional association of 
interpreters, based in Washington, D.C., from fixing or otherwise interfering 
with any form of price or fee competition among language specialists in the 
future; from maintaining any agreement or plan to limit or restrict the 
specialists working time or condition; for ten years, from making statements 
at an association meeting concerning fees; and, for three years, from compiling 
and distributing aggregate information concerning fees already charged. 

Appearances 

For the Commission: Michael McNeely and Kent Cox. 
For the respondent: Charles D. Ossola, Lowe, Price, LeBlanc & 

Becker, Alexandria, VA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that respondent The 
American Association of Language Specialists, a corporation, has 
violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent The American Association of 
Language Specialists (hereafter "T AALS") is a corporation orga
nized, existing and doing business under and by virtue of the laws of 
the District of Columbia, with its principal place of business located 
at 1000 Connecticut Avenue, N.W., Washington, D.C. TAALS is a 
voluntary professional association of individuals engaged in confer-
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ence interpreting, translating, precis writing, and other language 
services. 

PAR. 2. Conference interpreting is the practice of expressing, 
in spoken form, ideas in a language different from an original spoken 
statement made at conferences or other high level business, scientific, 
humanitarian, cultural, governmental, or intergovernmental meetings. 

PAR. 3. Translating is the practice of expressing, in written 
form, ideas in a language different from an original writing. Precis 
writing is the practice of expressing, in written form, summaries, 
minutes, or highlights of conferences or other high level business, 
scientific, humanitarian, cultural, governmental, or intergovernmental 
meetings. 

PAR. 4. Except to the extent that T AALS has restrained 
competition as described herein, T AALS members have been and are 
in competition among themselves and with other interpreters, 
translators, precis writers, and other language specialists. 

PAR. 5. T AALS engages in substantial activities that further 
its members' pecuniary interests including, among other things: 

A. Advising members on operating translation and interpretation 
businesses; 

B. Promoting members' interpretation and translation businesses 
by distributing an annual directory of member translators and 
interpreters to members and consumers; 

C. Providing referrals of members to consumers seeking 
language services; 

D. Promulgating work rules and fee schedules; and 
E. Vouching for the qualifications of its members by maintaining 

rigorous membership requirements including sponsorship by 
current members. 

PAR. 6. By virtue of its purposes and activities, TAALS is a 
corporation within the meaning of Section 4 of the Federal Trade 
Commission Act, 15 U.S.C. 44. 

PAR. 7. T AALS' acts and practices, including the acts and 
practices alleged herein, are in or affect commerce, as "commerce" 
is defined in the Federal Trade Commission Act. 

PAR. 8. The TAALS General Assembly is TAALS' supreme 
decision making body. It consists of all T AALS members and meets 
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annually. The General Assembly makes decisions by vote of mem
bers at meetings, with absent members voting by proxy. 

PAR. 9. T AALS maintains a set of Work Rules contained in 
the "TAALS Professional Code for Language Specialists," the 
"Appendix to the Professional Code for Language Specialists," the 
"Working Conditions for Interpreters," "Working Conditions for 
Translators," and "Working Conditions for Precis Writers." The 
T AALS Work Rules are binding on members everywhere and require 
T AALS members to refuse to work under conditions not in 
accordance with those laid down by the association. Members sign 
a pledge to abide by the Work Rules when they join T AALS. 

PAR. 10. The TAALS Work Rules were drawn up and adopted 
by T AALS members at General Assembly meetings. 

PAR. 11. T AALS members are required to obtain a waiver from 
T AALS before deviating from the Work Rules. T AALS members 
can be expelled from the association for violating the Work Rules 
absent a waiver. 

PAR. 12. TAALS enforces member compliance with the Work 
Rules through the T AALS "Committee to Ensure Respect for the 
Code," which investigates alleged infractions of the Work Rules and 
recommends penalties, including expulsion from T AALS, for such 
infractions. The General Assembly imposes penalties based on the 
recommendation of the Committee to Ensure Respect for the Code. 

COUNT I 

PAR. 13. Each of the allegations in paragraphs one through 
twelve herein are incorporated in this Count I as though set forth in 
full. 

PAR. 14. Since at least 1973, TAALS has periodically created 
and distributed fee schedules entitled "Reports of Fees Currently 
Being Paid in the Americas" (hereafter "Fee Reports"). The TAALS 
Fee Reports list minimum fees for interpretation and translation 
services sold to private sector purchasers. 

PAR. 15. The private sector interpretation fees listed in the Fee 
Reports were adopted by vote of the T AALS general membership at 
General Assembly meetings. T AALS requires its members to refrain 
from accepting private sector fees below those specified in the Fee 
Reports. 
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PAR. 16. The T AALS Work Rules prescribe identical compen
sation for interpreters working on the same interpretation team and 
performing the same function regardless of differences in inter
preters' experience, skill, or other characteristics. 

PAR. 17. The T AALS Work Rules deter members from provid
ing services free of charge by requiring that in such cases members 
must pay their own travel and subsistence expenses. 

PAR. 18. The TAALS Work Rules require members to calculate 
conference interpretation fees on an indivisible full-day basis, 
regardless of the duration of the actual assignment during the day. 

PAR. 19. The T AALS Work Rules require members to charge 
an additional fee when they lead an interpretation team. 

PAR. 20. The T AALS Work Rules require members to charge 
160 percent of the minimum fee when interpreting alone. 

PAR. 21. The TAALS Work Rules prescribe mandatory mini
mum standards for: 

A. Transportation to and from conferences at which members 
work, including class of air travel and excess baggage 
allowance for air travel; 

B. The quality of lodging at conferences at which members 
work; 

C. The amount and type of subsistence expense allowances for 
conferences at which members work; 

D. The rate of compensation for travel time, briefing time, and 
other time not worked; and 

E. The amount and applicability of cancellation fees. 

The Work Rules prohibit members from accepting engagements on 
terms inferior to those prescribed. 

PAR. 22. T AALS promulgates the Fee Reports and the Work 
Rules for the purpose and with the intended effect of raising and 
sustaining the general level of fees and other compensation paid to 
interpreters, translators, precis writers, and other language specialists 
in the United States so that interpreters, translators, precis writers, 
and other language specialists can earn more money and greater 
profits. 

PAR. 23. T AALS members and other interpreters, translators, 
and precis writers use the Fee Reports and Work Rules when setting 
their own fees and other compensation. 
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PAR. 24. Respondent T AALS has been and is acting as a 
combination of its members or in conspiracy with its members and 
others, to restrain price competition, to fix or stabilize fees, and to 
prevent discounting of fees in the provision of interpretation, 
translation, precis writing, and other language services. 

PAR. 25. The combination or conspiracy and TAALS' acts or 
practices described above constitute price fixing, whose purpose and 
effects have been and are to restrain competition unreasonably and to 
injure consumers by, among other ways, depriving consumers of the 
benefits of competition on fees among interpreters, translators, precis 
writers, and other language specialists in the provision of interpreta
tion, translation, precis writing, and other language services. 

PAR. 26. The acts and practices herein alleged were and are to 
the prejudice and injury of the public, will continue in the absence of 
the relief herein requested, and constitute unfair methods of 
competition in or affecting commerce in violation of Section 5 of the 
Federal Trade Commission Act. 

COUNT II 

PAR. 27. Each of the allegations in paragraphs one through 
twelve herein are incorporated in this Count II as though set forth in 
full. 

PAR. 28. The TAALS Work Rules require members to declare 
a single professional domicile and prohibit members from changing 
professional domiciles more than twice per year. The T AALS Work 
Rules also require that travel expenses to a job be charged based on 
a member's professional domicile, regardless of the member's actual 
location and even if no travel was actually involved. The Work Rules 
further require all members to notify T AALS of all professional 
domicile changes at least sixty days in advance. These domicile 
restrictions, in conjunction with the minimum standards for travel 
reimbursement alleged in paragraph twenty-one, reduce price 
competition on travel charges and deprive consumers of the benefits 
of reduced charges based on a translator's actual geographic 
proximity to a job. 

PAR. 29. The TAALS Work Rules prescribe mandatory stan
dards for: 
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A. The maximum hours worked per day and per shift by inter
preters, translators, and precis writers~ 

B. The composition of interpreting teams, including the mini
mum number of interpreters per language spoken at a 
conference and the designation of a team leader~ and 

C. The minimum number of precis writers per conference team. 

The Work Rules prohibit members from accepting engagements on 
terms inferior to those prescribed. 

PAR. 30. The TAALS Work Rules prohibit members from 
engaging in all forms of personal publicity, including advertising. 

PAR. 31. TAALS has established rule_s limiting its members' 
use of portable electronic simultaneous interptetation equipment. 

PAR. 32. By enacting and enforcing the Work Rules, respondent 
T AALS has been and is acting as a combination of its members or in 
conspiracy with its members and others, to restrain competition by 
attempting to control the output and marketing of interpretation, 
translation, precis writing, and other language services. 

PAR. 33. The combination or conspiracy and T AALS' acts or 
practices described above have had and continue to have the purpose 
and effect of restraining competition unreasonably and injuring 
consumers by, among other ways, depriving consumers of the 
benefits of competition among interpreters, translators, precis writers, 
and other language specialists in the provision of interpretation, 
translation, precis writing, and other language services. 

PAR. 34. The acts and practices herein alleged were and are to 
the prejudice and injury of the public, will continue in the absence of 
the relief herein requested, and constitute unfair methods of 
competition in or affecting commerce in violation of Section 5 of the 
Federal Trade Commission Act. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
a violation of the Federal Trade Commission Act~ and 
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The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having considered the matter and having 
determined that it had reason to believe that the respondent has 
violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent T AALS is a corporation organized, existing and 
doing business under and by virtue of the laws of the District of 
Columbia, with its offices and principal place of business located at 
1000 Connecticut Avenue, N.W., Washington, D.C. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That for purposes of this order, the following 
definitions shall apply: 

"Respondent" or "TAALS" mean The American Association of 
Language Specialists, its directors, trustees, general assemblies, 
councils, committees, working groups, boards, divisions, chapters, 
officers, representatives, delegates, agents, employees, successors, 
and assigns. 
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"Fees" means any cash or non-cash charges, rates, prices, benefits 
or other compensation received or intended to be received for the 
rendering of interpretation, translation, or other language services, 
including but not limited to, salaries, wages, transportation, lodging, 
meals, allowances (including subsistence and travel allowances), 
reimbursements for expenses, cancellation fees, compensation for 
time not worked, compensation for travel time and preparation or 
study time, cancellation fees, and payments in kind. 

"Cancellation fee" means any fee intended to compensate for the 
termination, cancellation or revocation of an understanding, contract, 
agreement, offer, pledge, assurance, opportunity, or expectation of a 
job. 

"Interpretation" means the act of expressing, in oral form, ideas 
in a language different from the language used in an original spoken 
statement. 

"Translation" means the act of expressing, in written form, ideas 
in a language different from the language used in an original writing. 

"Other language service" means any service that has as an 
element the conversion of any form of expression from one language 
into another or any service incident to or related to interpretation or 
translation, including briefing or conference preparation, equipment 
rental, conference organizing, teleconferencing, precis writing, 
supervision or coordination of interpreters, reviewing or revising 
translations, or providing recordings of interpretations. 

"Interpreter" means one who practices interpretation. 
"Translator" means one who practices translation. 
"Language specialist" means one who practices interpretation, 

translation, or any other language service. 
"Unbiased'' means lacking any systematic errors that would result 

from the selection or encouragement of one outcome or answer over 
others. 

"Person" means any individual, partnership, association, 
company, or corporation, and includes any trustee, receiver, assignee, 
lessee, or personal representative of any person herein defined. 

II. 

It is further ordered, That respondent, directly or indirectly, or 
through any person, corporation, or other device, in or in connection 
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with its activities in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, cease and desist from: 

A. Creating, formulating, compiling, distributing, publishing, 
recommending, suggesting, encouraging adherence to, endorsing, or 
authorizing any list or schedule of fees for interpretation, translation, 
or any other language service, including but not limited to fee 
guidelines, suggested fees, proposed fees, fee sheets, standard fees, 
or recommended fees; 

B. Entering into, adhering to, or maintaining any contract, 
agreement, understanding, plan, program, combination, or conspiracy 
to construct, fix, stabilize, standardize, raise, maintain, or otherwise 
interfere with or restrict fees for interpretation, translation, or other 
language services; 

C. Suggesting, urging, encouraging, recommending, or attempt
ing to persuade in any way interpreters, translators, or other language 
specialists to charge, pay, offer, or adhere to any existing or proposed 
fee, or otherwise to charge or refrain from charging any particular 
fee; 

D. For a period of ten (10) years after the date this order becomes 
final, continuing a meeting of interpreters, translators, or other 
language specialists, after 1) any person makes a statement, ad
dressed to or audible to the body of the meeting, concerning the fees 
charged or proposed to be charged for interpretation, translation, or 
any other language service and TAALS fails to declare such 
statement to be out of order, 2) any person makes two such state
ments and T AALS fails to eject him or her from the meeting, or 3) 
two people make such statements; 

E. Prohibiting, restricting, regulating, impeding, declaring 
unethical, interfering with, or advising against any form of price 
competition, including but not limited to offering to do work for less 
remuneration than a specific competitor, undercutting a competitor's 
actual fee, offering to work for less than a customer's announced fee, 
advertising discounted rates, or accepting any particular lodging or 
travel arrangements; 

F. Advising against, restricting, or prohibiting interpreters, 
translators, or other language specialists from accepting hourly fees, 
half-day fees, weekly fees, or fees calculated or payable on other than 
a full-day basis; 
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G. Advising against, restnctlng, or prohibiting interpreters, 
translators, or other language specialists from performing services 
free of charge or at a discount, or from paying their own travel, 
lodging, meals, or other expenses; and 

H. Prohibiting, restricting, regulating, impeding, declaring 
unethical, interfering with, or advising against any forms of personal 
publicity, including but not limited to advertising by interpreters, 
translators, or other language specialists. 

Provided, that nothing contained in this paragraph II shall prohibit 
respondent from: 

1. Compiling or distributing accurate aggregate historical market 
information concerning past fees actually charged in transactions 
completed no earlier than three (3) years after the date this order 
becomes final, provided that such information is compiled and 
presented in an unbiased and nondeceptive manner that maintains the 
anonymity of the parties to the transactions; 

2. Collecting or publishing accurate and otherwise publicly 
available fees paid by governmental and intergovernmental agencies, 
if such publication states the qualifications and requirements to be 
eligible to receive such fees; 

3. Continuing a meeting following statements concerning 
historical, governmental, or intergovernmental fees that are made in 
order to undertake the activities permitted in paragraphs 11.1 and II.2. 
of this order; or 

4. Formulating, adopting, disseminating to its organizational 
subdivisions and to its members, and enforcing reasonable ethical 
guidelines governing the conduct of its members with respect to 
advertising, including unsubstantiated representations, that respon
dent reasonably believes would be false or deceptive within the 
meaning of Section 5 of the Federal Trade Commission Act. 

III. 

It is further ordered, That, respondent shall clearly and conspicu
ously state the following in any publication of fees made pursuant to 
paragraphs II.l and II.2 of this order: 
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BY ORDER OF THE FEDERAL TRADE COMMISSION, TAALS 
IS PROHIBITED FROM RECOMMENDING, SUGGESTING, OR 
ENFORCING FEES APPLICABLE IN THE UNITED STATES. 
UNDER UNITED STATES LAW, INTERPRETERS AND OTHER 
LANGUAGE SPECIALISTS MUST UNILATERALLY AND 
INDEPENDENTLY DETERMINE THEIR OWN FEES. 

IV. 

It is further ordered, That respondent, directly or indirectly, or 
through any person, corporation, or other device, in or in connection 
with its activities in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, cease and desist from entering 
into, adhering to, or maintaining any contract, agreement, understand
ing, plan, program, combination, or conspiracy to: 

A. Limit, restrict, or mandate the length of time that interpreters, 
translators, or other language specialists work in a given period, or 
for which they are paid for preparation or study; 

B. Limit, restrict, or mandate the number of interpreters, transla- · 
tors, or other language specialists used for a given job or type of job; 

C. Limit, restrict, or mandate the reimbursement of or payment 
to interpreters, translators, or other language specialists for travel 
expenses or time spent traveling, or otherwise prevent consumers 
from receiving any advantages, based on interpreters', translators', 
or other language specialists' actual travel arrangements or geogra
phic location, by restricting, requiring declarations of, or regulating 
the number or duration of residences or domiciles of members or by 
other means; or 

D. Limit, restrict, or mandate the equipment used in performing 
interpretation, translation, or other language services. 

Provided, that nothing contained in paragraph IV of this order shall 
prohibit respondent from providing information or its nonbinding and 
noncoercive views concerning interpretation equipment, the hours of 
work or preparation, or the number of language specialists used for 
types of jobs. 



THE AMERICAN ASSOCIATION OF LANGUAGE SPECIALISTS 433 

422 Decision and Order 

v. 

It is further ordered, That respondent shall, within thirty (30) 
days after the date this order becomes final, amend its Professional 
Code For Language Specialists and all appendices to conform to the 
requirements of paragraphs II and IV of this order and amend its 
bylaws to require each member, chapter, or other organizational 
subdivision, to observe the provisions of paragraphs II and IV of this 
order. 

VI. 

It is further ordered, That respondent shall: 

A. Within thirty (30) days after the date this order becomes final, 
distribute to each T AALS member, affiliate, chapter, organizational 
subdivision, or other entity associated directly or indirectly with 
T AALS, copies of: ( 1) this order, (2) the accompanying complaint, 
(3) Appendix A to this order, (4) and any document that TAALS 
revises pursuant to this order; and 

B. For a period of ten years after the date this order becomes 
final, distribute to all new T AALS officers, directors, and members, 
and any newly created affiliates, chapters, or other organizational 
subdivisions, within thirty days of their admission, election, 
appointment, or creation, a copy of: (1) this order, (2) the 
accompanying complaint, (3) Appendix A to this order, and (4) any 
document that T AALS revises pursuant to this order. 

VII. 

It is further ordered, That respondent shall: 

A. Within ninety (90) days after the date this order becomes 
final, and annually for five (5) years thereafter on the anniversary of 
the date this order becomes final, file with the Secretary of the 
Federal Trade Commission a verified written report setting forth in 
detail the manner and form in which respondent has complied and is 
complying with this order, and any instances in which respondent has 
taken any action within the scope of the provisos in paragraphs 11.1, 
II.2, 11.3, or 11.4 of this order; 
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B. For a period of five (5) years after the date this order becomes 
final, collect, maintain and make available to the Federal Trade 
Commission for inspection and copying: records adequate to describe 
in detail any action taken in connection with the activities covered in 
this order; all minutes, records, reports or tape recordings of meetings 
of the Council, General Assembly, and all committees, subcommit
tees, working groups, or any other organizational subdivisions of 
T AALS; and all T AALS mailings to the T AALS Council or general 
membership; 

C. For a period of five (5) years after the date this order becomes 
final, provide copies to the Federal Trade Commission, within thirty 
(30) days of its adoption, of the text of any amendment to the T AALS 
Bylaws, TAALS Professional Code for Language Specialists or 
Appendix thereto, Working Conditions for Interpreters, Working 
Conditions for Translators, Working Conditions for Precis-Writers, 
and any new rules, regulations or guidelines of respondent; and 

D. Notify the Federal Trade Commission at least thirty (30) days 
prior to any proposed change in respondent, such as dissolution or 
reorganization of itself or any chapter, division, or of any proposed 
change resulting in the emergence of a successor corporation or 
association, or any other change in the corporation or association that 
may affect compliance obligations arising out of this order. 

By the Commission. 1 

1 
Prior to leaving the Commission, former Commissioner Owen registered her vote in the 

affirmative for the Complaint and the Decision and Order in this matter. 
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APPENDIX A 

[DATE] 

ANNOUNCEMENT 

The American Association of Language Specialists ("T AALS") 
has entered into a consent agreement with the Federal Trade 
Commission. Pursuant to this consent agreement, the Commission 
issued an order on [DATE] that prohibits T AALS, including its 
chapters, committees, or organizational subdivisions, from: 

( 1) Creating, distributing, authorizing, or endorsing any list or 
schedule of fees or other charges for interpretation, translation, or 
other language services; 

(2) Entering into, or maintaining any agreement, plan, or pro
gram, to construct, fix, stabilize, raise, maintain, or otherwise inter
fere with fees or other charges for interpretation, translation, or other 
language services; 

(3) Suggesting, recommending, or encouraging, in any way, that 
interpreters, translators, or other language specialists charge, adhere 
to, or refrain from charging any existing or proposed fee; 

( 4) For a period of ten ( 1 0) years after this order becomes final, 
continuing a meeting after 1) any person makes any statement to the 
body of the meeting concerning the fees charged or proposed to be 
charged for interpretation, translation, or any other language service 
and TAALS fails to declare such statement to be out of order, 2) any 
person makes two such statements and T AALS fails to eject him or 
her from the meeting, or 3) two people make such statements; 

(5) Prohibiting, restricting, regulating, or advising against any 
form of price competition among its members or other interpreters, 
translators, or other language specialists, including undercutting a 
competitor's actual fee or a customer's announced fee, advertising 
discounted rates, or accepting any particular lodging or travel 
arrangements; 

(6) Advising against, restricting, or prohibiting interpreters, 
translators, or other language specialists from accepting hourly fees, 
weekly fees, or fees calculated or payable on other than a full-day 
basis~ 
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(7) Advising against, restnct1ng, or prohibiting interpreters, 
translators, or other language specialists from performing services 
free of charge or from paying their own travel, lodging, meals, or 
other expenses; or 

(8) Prohibiting, restricting, impeding, declaring unethical, or 
advising against any forms of personal publicity, including but not 
limited to advertising by interpreters, translators, or other language 
specialists. 

In addition, the order prohibits T AALS from maintaining any 
agreement, understanding, plan or program to: 

( 1) Limit, restrict, or mandate the length of time that interpreters, 
translators, or other language specialists work in a given period, or 
for which they are paid for preparation or study; 

(2) Limit, restrict, or mandate the number of interpreters, transla
tors, or other language specialists used for a job or type of job; 

(3) Limit, restrict, or mandate the payment or reimbursement for 
travel or the travel time of interpreters, translators, or other language 
specialists, or otherwise prevent consumers from receiving any 
advantages, based on travel arrangements or geographic location, by· 
regulating domiciles of members or by other means; or 

( 4) Limit, restrict, or mandate the equipment used in performing 
interpretation, translation, or other language services. 

Under the order, "fees" are defined to include all cash or non-cash 
charges, rates, benefits, or other compensation for interpretation, 
translation or other language services, including but not limited to, 
lodging, meals, subsistence and travel allowances, reimbursements 
for expenses, cancellation fees, and compensation for time not 
worked, travel time or briefing time. "Language specialist" means 
one who performs "other language services," which are defined to 
refer to any services that involve the conversion of any form of 
expression from one language into another or any services incident 
to or related to interpretation and translation. Consequently, when 
the order mentions "language specialists," it includes anyone who 
rents equipment, organizes conferences, performs teleconferencing 
or precis writing, supervises or coordinates interpreters, reviews or 
revises translations, or provides recordings of interpretations. 
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Further, under the order, T AALS must amend its professional 
code to conform to the requirements of paragraphs II and IV of the 
attached order, which are summarized above. T AALS must also 
amend its bylaws to require each member, chapter, and organizational 
subdivision to observe the requirements of the order. In addition, the 
order requires T AALS to provide to the Federal Trade Commission 
the text of each amendment to the TAALS Bylaws, Professional 
Code or Working Conditions, and the text of any new rules, regula
tions or guidelines. 

We note, however, that the order does not prevent TAALS from 
adopting and enforcing reasonable ethical guidelines prohibiting 
advertising that would be false or deceptive within the meaning of 
Section 5 of the Federal Trade Commission Act. In addition, TAALS 
will be permitted to compile and distribute accurate aggregate 
historical market information concerning past fees that were actually 
charged no earlier than three years after this order becomes final, if 
presented in an unbiased and nondeceptive manner that maintains the 
anonymity of the parties to the transactions underlying such reports. 
Similarly, the order does not prohibit TAALS from collecting and 
publishing accurate, publicly available information on fees paid by 
governmental and intergovernmental agencies if such publication 
states the qualifications and requirements for such fees. With any 
publication of fees permitted by the order, T AALS must include a 
statement that it is prohibited from recommending fees applicable in 
the United States and that interpreters must independently determine 
their own fees. In addition, the order states that it does not prohibit 
T AALS from providing information or its nonbinding and non
coercive views concerning interpretation equipment, the hours of 
work or preparation, or the number of language specialists used for 
a type of job. 

For more specific information, members should refer to the order 
itself, which is enclosed. 

Counsel 
American Association of Language Specialists 
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IN THE MATTER OF 

AMERICAN SOCIETY OF INTERPRETERS 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3525. Complaint, Aug. 31, 1994--Decision, Aug. 31, 1994 

This consent order prohibits, among other things, the professional association of 
interpreters, based in Washington, D.C., from fixing or otherwise interfering 
with any form of price or fee competition among language specialists in the 
future~ from maintaining any agreement or plan to limit or restrict the 
specialists working time or condition; for ten years, from making statements 
at an association meeting concerning fees~ and, for three years, from compiling 
and distributing aggregate information concerning fees already charged. 

Appearances 

For the Commission: Michael McNeely and Kent Cox. 
For the respondent: Mario L. Hennan, Purvin & Herman, 

Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that respondent 
American Society of Interpreters ("ASI"), a corporation, has violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent American Society of Interpreters 
is a corporation organized, existing and doing business under and by 
virtue of the laws of the District of Columbia, with its principal place 
of business located in Washington, D.C. ASI is a voluntary profes
sional association of individuals engaged in the business of 
conference interpreting. 

PAR. 2. Conference interpreting is the practice of expressing, 
in spoken form, ideas in a language different from an original spoken 
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statement made at conferences or other high level business, scientific, 
governmental, or intergovernmental meetings. 

PAR. 3. Except to the extent that ASI has restrained competi
tion as described herein, ASI members have been and are in 
competition among themselves and with other interpreters. 

PAR. 4. ASI engages in substantial activities that further its 
members' pecuniary interests. By virtue of its purposes and 
activities, ASI is a corporation within the meaning of Section 4 of the 
Federal Trade Commission Act, 15 U.S.C. 44. 

PAR. 5. ASI's acts and practices, including the acts and 
practices alleged herein, are in or affect commerce, as "commerce" 
is defined in the Federal Trade Commission Act. 

PAR. 6. ASI decisions are made by the Assembly and the 
Board of Directors ("ASI Board"). The Assembly consists of all ASI 
members and meets annually. Assembly decisions are reached by 
consensus. The ASI Board acts for the Assembly in the interim and 
makes recommendations to the Assembly, including recommenda
tions on fees. The ASI Board consists of seven ASI members elected 
at the annual Assembly. 

PAR. 7. ASI maintains a set of work rules ("ASI Work Rules") 
approved by the ASI Board and disseminated to all ASI members. 
The ASI Work Rules are embodied in the "Code of Professional 
Standards," the "Professional Guidelines," and on the last page of the 
annual yearbook. 

PAR. 8. The ASI Work Rules are binding on members and 
forbid members from accepting fees and staffing arrangements 

• inferior to those recommended by ASI. ASI imposes penalties, in
cluding expulsion from ASI, on its members for deviating from the 
ASI Work Rules. 

PAR. 9. The ASI Work Rules are a collection of minimum 
working conditions to be demanded by those providing interpretation 
services. ASI members have been required to advise the ASI Board 
before deviating from ASI Work Rules. ASI has encouraged its 
members to report instances of members and nonmembers under
cutting the ASI Work Rules and fees. 

PAR. 10. Until 1991, the ASI Yearbook Guidelines included 
each year's minimum daily fee for conference interpretation services 
charged to purchasers in the private sector ("Minimum Daily Fee"). 
ASI members could be expelled from the association for charging 
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less than the Minimum Daily Fee for conference interpretation 
services. 

COUNT I 

PAR. 11. Each of the allegations in paragraphs one through ten 
herein are incorporated in this Count I as though set forth in full. 

PAR. 12. From as early as 1967, ASI annually created and 
distributed a list of Minimum Daily Fees. ASI has required its 
members to refrain from accepting fees in the private sector below 
the specified Minimum Daily Fees. ASI has encouraged its members 
to report instances of members and nonmembers undercutting the 
ASI Minimum Daily Fee. 

PAR. 13. ASI Work Rules require that members charge at least 
the ASI Minimum Daily Fee for conference interpretation services. 
The Minimum Daily Fees were adopted by consensus of the ASI 
general membership at annual Assembly meetings. 

PAR. 14. The ASI Work Rules require identical compensation 
for members working on the same interpretation team and performing 
the same function regardless of differences in interpreters' experi
ence, skill, or other characteristics. 

PAR. 15. The ASI Work Rules deter members from performing 
services free of charge except in welfare cases or cases of national or 
international emergencies. 

PAR. 16. The ASI Work Rules require members to calculate 
conference interpretation fees on an indivisible full-day basis, 
regardless of the duration of the actual assignment during the day. 

PAR. 17. The ASI Work Rules require members to charge 150 
percent of the Minimum Daily Fee when interpreting alone. 

PAR. 18. The ASI Work Rules prescribe mandatory minimum 
standards for the: rate of compensation for interpreting legal 
proceedings in an attorney's office; amount, type, and time of 
payment of subsistence expense allowances for conferences at which 
members work; rate of compensation for travel time, briefing time, 
and other time not worked, such as intervening weekends and 
holidays; rate of compensation for chief interpreters who coordinate 
and supervise conference interpretation services; and amount and 
applicability of cancellation fees. The ASI Work Rules prohibit 
members from accepting engagements on terms inferior to those 
prescribed. 
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PAR. 19. The ASI Board has promulgated a minimum daily rate 
for members to charge clients for the rental of portable interpretation 
equipment. 

PAR. 20. ASI promulgated the above ASI Work Rules and the 
Minimum Daily Fees for the purpose and with the intended effect of 
raising and sustaining the general level of fees and other compensa
tion paid to interpreters in the United States so that interpreters could 
earn more money and greater profits. 

PAR. 21. ASI members have used the ASI Work Rules and the 
Minimum Daily Fees when setting their own fees and working 
conditions. 

PAR. 22. Respondent ASI has been and is acting as a combina
tion of its members or in conspiracy with some of its members and 
others, to restrain price competition in the sale of interpretation 
services, to fix or stabilize fees and other terms, and to prevent 
discounting of fees in the provision of interpretation services. 

PAR. 23. The combination or conspiracy and AS I' s acts or 
practices described above constitute price fixing, whose purpose and 
effects have been and are to restrain competition unreasonably and to 
injure consumers by, among other ways, depriving consumers of the 
benefits of price competition on fees and other terms among inter
preters in the provision of interpretation services. 

PAR. 24. The acts and practices herein alleged were and are to 
the prejudice and injury of the public, will continue in the absence of 
the relief herein requested, and constitute unfair methods of 
competition in or affecting commerce in violation of Section 5 of the 
Federal Trade Commission Act. 

COUNT II 

PAR. 25. Each of the allegations in paragraphs one through ten 
are incorporated in this Count II as though set forth in full. 

for: 
PAR. 26. The ASI Work Rules prescribe mandatory standards 

A. Hours worked per day and per shift by interpreters; and 
B. The number of interpreters per language spoken at a 

conference. 
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The ASI Work Rules prohibit members from accepting engagements 
on terms inferior to those prescribed. 

PAR. 27. ASI promulgated the ASI Work Rules alleged in 
paragraph twenty-six for the purpose and with the intended effect of 
restraining competition by attempting to control the output and 
marketing of interpretation services in the United States so that 
interpreters could earn more money and greater profits. 

PAR. 28. By enacting and enforcing the Work Rules, respondent 
ASI has been and is acting as a combination of its members or in 
conspiracy with some of its members and others, to restrain 
competition by attempting to control the output and marketing of 
interpretation services. 

PAR. 29. The combination or conspiracy and ASI's acts or 
practices described above have had and continue to have the purpose 
and effects of restraining competition unreasonably and injuring 
consumers by, among other ways, depriving consumers of the 
benefits of competition among interpreters in the provision of 
interpretation services. 

PAR. 30. The acts and practices herein alleged were and are to 
the prejudice and injury of the public, will continue in the absence of 
the relief herein requested, and constitute unfair methods of 
competition in or affecting commerce in violation of Section 5 of the 
Federal Trade Commission Act. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent. named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
a violation of the Federal Trade Commission Act; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
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such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having considered the matter and having 
determined that it had reason to believe that the respondent has 
violated the said Act, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent ASI is a corporation organized, existing and 
doing business under and by virtue of the laws of the District of 
Columbia, with its offices and principal place of business located at 
P.O. Box 9603, Washington, D.C. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That for purposes of this order, the following 
definitions shall apply: 

"Respondent" or "ASf' mean American Society of Interpreters, 
its directors, trustees, general assemblies, councils, committees, 
working groups, boards, divisions, chapters, officers, representatives, 
delegates, agents, employees, successors, and assigns. 

"Fees" means any cash or non-cash charges, rates, prices, benefits 
or other compensation received or intended to be received for the 
rendering of interpretation, translation, or other language services, 
including but not limited to, salaries, wages, transportation, lodging, 
meals, allowances, reimbursements for expenses, compensation for 
time not worked, compensation for travel time and preparation and 
study time, cancellation fees, and payments in kind. 
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"Interpretation" means the act of expressing, in oral form, ideas 
in a language different from an original spoken statement. 

"Translation" means the act of expressing, in written form, ideas 
in a language different from an original writing. 

"Other language service" means any service that has as an 
element the conversion of any form of expression from one language 
into another or any service incident to or related to interpretation and 
translation including briefing or conference preparation, equipment 
rental, conference organizing, teleconferencing, precis writing, 
supervision or coordination of interpreters, reviewing or revising 
translations, or providing recordings of interpretations. 

"Interpreter" means one who practices interpretation. 
"Translator" means one who practices translation. 
"Language specialist" means one who practices interpretation, 

translation, or any other language service. 
"Unbiased'' means lacking any systematic errors that would result 

from the selection or encouragement of one outcome or answer over 
others. 

"Person" means any individual, partnership, association, com
pany, or corporation, and includes any trustee, receiver, assignee, 
lessee, or personal representative of any person herein defined. 

II. 

It is further ordered, That respondent, directly or indirectly, or 
through any person, corporation, or other device, in or in connection 
with its activities in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, cease and desist from: 

A. Creating, formulating, compiling, distributing, publishing, 
recommending, suggesting, encouraging adherence to, endorsing, 
publishing letters or articles supporting, or authorizing any list or 
schedule of fees for interpretation, translation, or any other language 
service, including but not limited to fee reports, fee guidelines, 
suggested fees, proposed fees, fee sheets, standard fees, or recom
mended fees~ 

B. Entering into, adhering to, or maintaining any contract, 
agreement, understanding, plan, program, combination, or conspiracy 
to construct, fix, stabilize, raise, maintain, or otherwise interfere with 

I 
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or restrict the fees for interpretation, translation, or other language 
services; 

C. Suggesting, urging, encouraging, recommending, or attempt
ing to persuade in any way interpreters, translators, or other language 
specialists to charge, pay, file, or adhere to any existing or proposed 
fee, or otherwise to charge or refrain from charging any particular 
fee; 

D. For a period of ten (10) years after the date this order becomes 
final, continuing a meeting of interpreters, translators, or other 
language specialists, after 1) any person makes a statement, 
addressed to or audible to the body of the meeting, concerning the 
fees charged or proposed to be charged for interpretation, translation, 
or any other language service and ASI fails to declare such statement 
to be out of order, 2) any person makes two such statements and ASI 
fails to eject him or her from the meeting, or 3) two people make such 
statements; 

E. Prohibiting, restricting, regulating, impeding, declaring 
unethical, interfering with, or advising against any form of price 
competition, including but not limited to offering to do work for less 
remuneration than a specific competitor, undercutting a competitor's 
actual fee, offering to work for less than a customer's announced fee, 
advertising discounted rates, or accepting any particular lodging or 
travel arrangements; 

F. Discouraging, restricting, or prohibiting interpreters, trans
lators, or other language specialists from accepting hourly fees, half
day fees, weekly fees, or fees calculated on other than a full-day 
basis; and 

G. Discouraging, restricting, or prohibiting interpreters, transla
tors, or other language specialists from performing services free of 
charge or at a discount, or from paying their own travel, lodging, 
meals, or other expenses. 

Provided, that nothing contained in this paragraph II shall prohibit 
respondent from: 

1. Compiling or distributing accurate aggregate historical market 
information concerning past fees actually charged in transactions 
completed no earlier than three (3) years after the date this order 
becomes final, provided that such information is compiled and 
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presented in an unbiased and nondeceptive manner that maintains the 
anonymity of the parties to the transactions; 

2. Collecting or publishing accurate and otherwise publicly 
available fees paid by governmental and intergovernmental agencies, 
if such publication states the qualifications and requirements to be 
eligible to receive such fees; or 

3. Continuing a meeting following statements concerning histor
ical, governmental, or intergovernmental fees that are made in order 
to undertake the activities permitted in paragraphs 11.1 and 11.2. of 
this order. 

III. 

It is further ordered, That respondent shall clearly and conspicu
ously state the following in any publication of fees made pursuant to 
paragraphs 11.1 and 11.2 of this order: 

BY ORDER OF THE FEDERAL TRADE COMMISSION, ASI IS 
PROHIBITED FROM RECOMMENDING, SUGGESTING, OR 
ENFORCING FEES. UNDER UNITED STATES LAW, INTER
PRETERS AND OTHER LANGUAGE SPECIALISTS MUST 
UNILATERALLY AND INDEPENDENTLY DETERMINE THEIR 
OWN FEES. 

IV. 

It is further ordered, That respondent, directly or indirectly, or 
through any person, corporation, or other device, in or in connection 
with its activities in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, cease and desist from entering 
into, adhering to, or maintaining any contract, agreement, understand
ing, plan, program, combination, or conspiracy to: 

A. Limit, restrict, or mandate the length of time that interpreters, 
translators, or other language specialists work in a given period, or 
for which they are paid for preparation or study; or 

B. Limit, restrict, or mandate the number of interpreters, transla
tors, or other language specialists used for a given job or type of job. 

I 



AMERICAN SOCIETY OF INTERPRETERS 44 7 

438 Decision and Order 

Provided, that nothing contained in paragraph IV of this order shall 
prohibit respondent from providing information or its nonbinding and 
non-coercive views concerning the hours of work or preparation or 
the number of language specialists used for types of jobs. 

v. 

It is further ordered, That respondent shall, within thirty (30) 
days after the date this order becomes final, amend its Code of 
Professional Standards and all Professional Guidelines, including 
those found in the annual Membership List of ASI, and all 
appendices to conform to the requirements of paragraphs II and IV of 
this order and amend its bylaws to require each member, chapter, or 
other subdivision, to observe the provisions of paragraphs II and IV 
of this order. 

VI. 

It is further ordered, That respondent shall: 

A. Within thirty (30) days after the date this order becomes final, 
distribute to each ASI member, affiliate, chapter, organizational 
subdivision, or other entity associated directly or indirectly with ASI, 
copies of: (1) this order, (2) the accompanying complaint, (3) 
Appendix A to this order, (4) and any document that ASI revises 
pursuant to this order, with the exception of the annual Membership 
List; and 

B. Within one-hundred eighty (180) days after the date this order 
becomes final, distribute copies of the annual Membership List as 
revised pursuant to this order; and 

C. For a period of five (5) years after the date this order becomes 
final, distribute to all new ASI officers, directors, and members, and 
any newly created affiliates, chapters, or other organizational 
subdivisions, within thirty days of their admission, election, 
appointment, or creation, a copy of: ( 1) this order, (2) the accom
panying complaint, (3) Appendix A to this order, and ( 4) any 
document that ASI revises pursuant to this order. 
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VII. 

It is further ordered, That respondent shall: 

A. Within ninety (90) days after the date this order becomes 
final, and annually for three (3) years thereafter on the anniversary of 
the date this order becomes final, file with the Secretary of the 
Federal Trade Commission a verified written report setting forth in 
detail the manner and form in which respondent has complied and is 
complying with this order, and any instances in which respondent has 
taken any action within the scope of the provisos in paragraphs II.l 
or II.2 or II.3 of this order: 

B. For a period of five (5) years after the date this order becomes 
final, notify and provide copies to the Federal Trade Commission 
staff, within thirty (30) days, of any fee reports, fee lists, fee 
schedules, fee guidelines or similar materials produced by or for any 
association that come into respondent's possession; 

C. For a period of five (5) years after the date this order becomes 
final, collect, maintain and make available to the Federal Trade 
Commission staff for inspection and copying: records adequate to 
describe in detail any action taken in connection with the activities 
covered in this order; all minutes, records, reports or tape recordings 
of meetings of the Board General Assembly, and all chapters, 
committees, subcommittees, working groups, or any other organiza
tional subdivisions of AS!; and all ASI mailings to the ASI Board or 
general membership; 

D. For a period of three (3) years after the date this order 
becomes final, provide copies to the Federal Trade Com1nission, 
within thirty (30) days of its adoption, of the text of any amendment 
to the ASI Bylaws, ASI Professional Guidelines, ASI Code of 
Professional Standards, ASI Yearbook Professional Guidelines, and 
any new rules, regulations or guidelines of respondent; and 

E. Notify the Federal Trade Commission at least thirty (30) days 
prior to any proposed change in respondent, such as dissolution or 
reorganization of itself or any chapter, division, or of any proposed 
change resulting in the emergence of a successor corporation or 

I 
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association, or any other change in the corporation or association that 
may affect compliance obligations arising out of this order. 

By the Commission.' 

APPENDIX A 

[DATE] 

ANNOUNCEMENT 

The American Society of Interpreters ("ASI") has entered into a 
consent agreement with the Federal Trade Commission. Pursuant to 
this consent agreement, the Commission issued an order on [DATE] 
that prohibits ASI, including its chapters, committees, or organiza
tional subdivisions, from: 

( 1) Creating, distributing, authorizing, or endorsing any list or 
schedule of fees or other charges for interpretation, translation, or 
other language services; 

(2) Entering into, or maintaining any agreement, plan, or pro
gram, to construct, fix, stabilize, raise, maintain, or otherwise inter
fere with the fees or other charges for interpretation, translation, or 
other language services; 

(3) Suggesting, recommending, or encouraging, in any way, inter
preters, translators, or other language specialists that charge, adhere 
to, or refrain from charging any existing or proposed fee; 

( 4) For a period of ten ( 1 0) years after the date this order becomes 
final, continuing a meeting after a) any person makes a statement to 
the body of the meeting, concerning the fees charged or proposed to 
be charged for interpretation, translation, or any other language 
service and ASI fails to declare such statement to be out of order, b) 
any person makes two such statements and ASI fails to eject him or 
her from the meeting, or c) two people make such statements; 

(5) Prohibiting, restricting, regulating, or advising against any 
form of price competition among its members or other interpreters, 
translators, or other language specialists, including undercutting a 

1 
Prior to leaving the Commission, former Commissioner Owen registered her vote in the 

affirmative for the Complaint and the Decision and Order in this matter. 
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competitor's actual fee or a customer's announced fee, advertising 
discounted rates or accepting any particular lodging or travel arrange
ments; 

(6) Discouraging, restricting, or prohibiting interpreters, transla
tors, or other language specialists from accepting hourly fees, weekly 
fees, or fees calculated on other than a full-day basis; and 

(7) Discouraging, restricting, or prohibiting interpreters, transla
tors, or other language specialists from performing services free of 
charge or from paying their own travel, lodging, meals, or other 
expenses. 

In addition, the order prohibits ASI from maintaining any 
agreement, understanding, plan or program to: 

(1) Limit, restrict, or mandate the length of time that interpreters, 
translators, or other language specialists work in a given period, or 
for which they are paid for preparation or study; or 

(2) Limit, restrict, or mandate the number of interpreters, transla
tors, or other language specialists hired for a job or type of job. 

Under the order, "fees" are defined to include all cash or non-cash 
charges, rates, benefits, or other compensation for interpretation, 
translation or other language services, including but not limited to, 
lodging, meals, subsistence and travel allowances, reimbursements 
for expenses, cancellation fees, and compensation for time not 
worked, travel time or briefing time. "Language specialist" means 
one who performs "other language services," which are defined to 
refer to any services that involve the conversion of any form of 
expression from one language into another or any services incident 
to or related to interpretation and translation. Consequently, when 
the order mentions "language specialists," it includes anyone who 
rents equipment, organizes conferences, performs teleconferencing 
or precis writing, supervises or coordinates interpreters, reviews or 
revises translations, or provides recordings of interpretations. 

Further, under the order, ASI must amend its. Code of 
Professional Standards, Professional Guidelines, and Yearbook 
Professional Guidelines to conform to the requirements of paragraphs 
II and IV of the attached order, which are summarized above. ASI 
must also amend its bylaws to require each member, chapter, and 
organizational subdivision to observe the requirements of the order. 
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In addition, the order requires ASI to provide to its members and 
affiliates and to the Federal Trade Commission the text of each 
amendment to the ASI Bylaws, the ASI Code of Professional 
Standards, and all ASI Professional Guidelines, including those found 
in the ASI Membership Lists, and the texts of any new rules, 
regulations or guidelines. The order also requires that, within thirty 
days after obtaining them, ASI must provide to the Federal Trade 
Commission copies of all lists of fees that have been produced by any 
associations and come into AS I' s possession. 

We note, however, that ASI will be permitted to compile and 
distribute accurate aggregate historical market information 
concerning past fees that were actually charged no earlier than three 
years after this order becomes final, if presented in an unbiased and 
nondeceptive manner that maintains the anonymity of the parties to 
the transactions underlying such reports. Similarly, the order does 
not prohibit ASI from collecting and publishing accurate publicly 
available information on fees paid by governmental and intergovern
mental agencies if such publication states the qualifications and 
requirements for such fees. With any publication of fees permitted 
by the order, ASI must include a statement that it is prohibited from 
recommending fees and that interpreters must independently 
determine their own fees. In addition, the order states that it does not 
prohibit ASI from providing information or its nonbinding and non
coercive views concerning the hours of work or preparation or the 
number of language specialists used for a type of job. 

For more specific information, members should refer to the FTC 
order itself, which is enclosed. 

Counsel 
American Society of Interpreters 
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IN THE MATTER OF 

THE COCA-COLA BOTTLING COMPANY 
OF THE SOUTHWEST 

118 F.T.C. 

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket 9215. Complaint,* July 29, 1988--Final Order, Aug. 31, 1994 

This final order requires Coca-Cola Bottling Company of the Southwest to divest, 
within 12 months, the Dr Pepper franchise it acquired from San Antonio Dr 
Pepper Bottling. If the divestiture is not completed within that period, the 
Commission may appoint a trustee to complete it. In addition, the order re
quires the respondent to obtain Commission approval before acquiring any 
branded carbonated soft drink interests in any area in which it already makes, 
distributes or sells branded concentrate or syrup, or branded carbonated soft 
drinks. 

Appearances 

For the Commission: James E. Elliott, Thomas B. Carter and 
Mary Lou Steptoe. 

For the respondent: Gregory Huffman, Thompson & Knight, 
Dallas, TX. 

INITIAL DECISION 

BY JAMES P. TIMONY, ADMINISTRATIVE LAW JUDGE 
JUNE 14, 1991 

BACKGROUND 

Companies and Persons 

1. Respondent Coca-Cola Bottling Company of the Southwest 
("CCSW") is a privately-held corporation with headquarters in San 
Antonio, Texas. (CX 980-R-U; RX 549-A.) Its sales in 1988 were 
$145,496,000. (CX 3806-U.) 

* Complaint previously published 112 FTC 588 ( 1989). 
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2. In 1983 the Biedenharn family consolidated their holdings in 
Temple, Uvalde and San Antonio Coca-Cola Bottling Companies into 
CCSW, and established The Biedenharn Corporation to hold the 
stock of CCSW. (RX 232-A-C.) In December 1986, The Biedenharn 
Corporation merged with CCBG Merger Corp., a subsidiary of Texas 
Bottling Group, Inc. ("TBG"), resulting in the sale of the Biedenharn 
family's interest in CCSW. (CX 3052; RX 549-A, B; R. Hoffman, 
Tr. 5588.) The Biedenham family of Vicksburg, Mississippi was the 
first bottler of Coca-Cola. (Howell, Tr. 4005; RX 232-E.) 

3. TBG is the sole shareholder of CCSW. (CX 1372-H; CX 
1373-Z-23; RX 572-L) Affiliates of Prudential Insurance Company 
of America hold 51% of the stock of TBG and 49% is held by The 
Coca-Cola Bottling Group (Southwest), Inc. ("CCBG-Texas"), a 
Texas corporation, which is a wholly-owned subsidiary of The Coca
Cola Bottling Group (Southwest), Inc. ("CCBG-Delaware"), a 
Delaware corporation. (Hoffman, Tr. 5603; CX 1372-G, H.) All of 
the voting stock of CCBG-Delaware is held by Edmund M. Hoffman 
and Robert K. Hoffman (the "Hoffmans"). (RX 572-H; RX 2805-J, 
K, Z-15.) 

4. Edmund M. Hoffman is the majority shareholder of CCBG
Delaware. He is also the Chairman and a member of the Board of 
Directors of each corporation controlled by CCBG-Delaware includ
ing CCSW, and is the father of Robert K. Hoffman. (RX 2805-Z-15; 
ex 1372-Z-37.) 

5. Robert K. Hoffman is the second largest shareholder of 
CCBG-Delaware, and the only other voting shareholder. (RX 2805-
Z-15; CX 1372-Z-37.) Robert Hoffman is the President of CCBG-
Delaware and of all of its subsidiaries except CCSW, of which he is 
Vice-Chairman; he is a Director of all entities in the corporate group. 
(CX 1373-Z-89.) 

6. Southwest Coca-Cola Bottling, Inc. ("SWCC"), a wholly
owned subsidiary of CCBG-Texas, is the Coca-Cola bottler in West 
Texas, Eastern New Mexico, Western Oklahoma and parts of 
Colorado and Kansas. (CX 4; CX 2805-Z-3, Z-4.) SWCC is a 
franchisee of The Coca-Cola Company. (RX 2805-Z-5, Z-6.) 

7. Snappy Snack is an operating division of CCSW which 
provides full-line vending and food service in the San Antonio area. 
(CX 3211.) Bev-Tex until 1986 was a division of CCSW selling 
fountain syrup and service, and selling and leasing fountain, 
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refrigeration and institutional kitchen equipment in the San Antonio 
area. (CX 28-L; RX 232; CX 2068-A.) 

8. E. T. ("Toby") Summers III is President and Chief Operating 
Officer of CCSW. (Summers, Tr. 6360.) Norborne Cole was 
President of CCSW from 1982 until January 8, 1988. (RX 2805-Z-
14, Z-15.) 

9. The Dr Pepper Company was a publicly-held corporation with 
headquarters in Dallas, Texas until 1984, when Forstmann-Little & 
Co. acquired it in a leveraged buy out. (CX 614-B; RX 1447-D; RX 
990-E, N.) After selling the headquarters building, bottling opera
tions, and other assets, except the Dr Pepper franchise contracts and 
the syrup manufacturing facilities, Forstmann-Little sold Dr Pepper 
Company in 1986 to a group of investors led by Hicks & Haas 
Holdings, Inc. (RX 990-N.) 

10. In 1986, a group which included some Dr Pepper Company 
shareholders and bondholders bought Seven-Up Company and 
combined the administration for the two companies in Dallas, Texas 
and the manufacturing for the two companies in St. Louis, Missouri. 
(Knowles, Tr. 2640.) In 1988, the Dr Pepper Company and the 
Seven-Up Company were combined into Dr Pepper/Seven-up 
Companies, Inc., the current franchiser of the Dr Pepper and Seven
Up bottling operations in the United States. (RX 1989, pp. 3-4.) Dr 
Pepper/Seven-up Companies, Inc. is the owner of the trademark and 
manufacturer of concentrates for Dr Pepper and Seven-Up brand 
products. (Clarke, Tr. 4297-99; Knowles, Tr. 2638-41.) The term 
"DPUSA" is used here to mean Dr Pepper Company and its successor 
Dr Pepper/Seven-up Companies, Inc. 

11. Until 1984, DPUSA owned bottling operations in Dallas/Fort 
Worth, Waco, Houston, San Antonio, and Corpus Christi, Texas. 
(RX 1648-Z-29-Z-31; Turner, Tr. 916; Antle, Tr. 3041, 3079.) 

12. San Antonio Dr Pepper Bottling Company ("DP-SA") was a 
wholly-owned subsidiary of DPUSA. (RX 1648-Z-29; Turner, Tr. 
917 -918; Antle, Tr. 3041.) DP-SA sold its bottling plant to Grant
Lydick, Inc. on October 31, 1984. (RX 2409.) 

13. From 1982 until the company-owned bottling plants were 
sold, DP-SA and the other company-owned plants were overseen by 
Jim Turner, as executive officer in the DPUSA offices in Dallas, 
Texas. (Turner, Tr. 914-15, 1035-37; Antle, Tr. 3083-85.) 

14. Grant-Lydick Beverage Company ("Grant-Lydick") does 
business in San Antonio, Austin, Corpus Christi, Victoria and South 
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Texas; in San Antonio, Grant-Lydick uses the trade name Big Red 
Bottling Company. (Lydick, Tr. 2992-3008.) Grant-Lydick was 
formed by Bud Grant and Lee Lydick in April 1984 to get into the 
soft drink bottling business by purchasing some of the assets of DP
SA. (RX 1648-D.) Emery Bodnar is Executive Vice President, 
general manager and part owner of Grant-Lydick. (Bodnar, Tr. 1225.) 

15. PepsiCo, Inc., with headquarters in Purchase, New York, is 
in the snack, restaurant and soft drink businesses. (RX 2864-D; RX 
1218, pp. PC027073-74; Davis, Tr. 4619-4624.) Its sales in 1988 
exceeded $13 billion. (RX 1218, p. 116.) PepsiCo, Inc. receives 
one-third of its revenue from soft drinks, the rest coming from its 
snack and restaurant businesses. (Summers, Tr. 6767-68.) 

16. Pepsi-Cola Company ("Pepsi USA") is a division of PepsiCo, 
Inc. (RX 2864-Z-34.) PepsiCo, Inc. owns the United States 
trademark, and produces concentrate for Pepsi-Cola and other brands 
of soft drinks. (Davis, Tr. 4463, 4638.) 

17. Pepsi USA owns bottling operations in various parts of the 
United States, including San Antonio, Houston, Dallas/Fort Worth, 
and Austin, Texas. (Amrosowicz, Tr. 791-793, 837-838.) These 
company-owned bottling operations are responsible for 37% of Pepsi 
USA bottle and can sales. (RX 1218; p. PC027073.) 

18. Pepsi USA's operations were known as the Pepsi Bottling 
Group. (RX 1213; RX 1216.) In 1987 the name was changed to 
Pepsi COBO (Company-Owned Bottling Operations). (Amrosowicz, 
Tr. 787 .) The term "Pepsi COBO" is used here to refer to Pepsi 
company-owned bottling entitles, before and after 1987. 

19. The Seven-Up Company ("7-Up USA") is currently part of 
DPUSA, with headquarters in Dallas, Texas. (Knowles, Tr. 2639.) 
Philip Morris, Incorporated bought 7-Up USA in the mid-70's to 
enter the soft drink business, but sold it on November 12, 1986 to an 
investor group headed by Hicks & Haas Holdings, Inc. (RX 1990, p. 
3; Knowles, Tr. 2685.) 

20. 7-Up USA owned 7-Up bottling operations in various parts of 
the United States. (CX 3941, pp. 263-64; CX 997.) From 1982 to 
January 1986, 7-UP USA owned the Seven-Up Bottling Company of 
San Antonio ("SA 7-Up"), which held the 7-Up franchise in the San 
Antonio area. (RX 2002; Lydick, Tr. 2996-97.) Texas Bottlers, Inc. 
held the 7 -Up franchise from January 1986 until May 1987, when 
Grant-Lydick purchased the assets of Texas Bottlers, Inc., for 
$7,800,000. (Bodnar, Tr. 1334.) 
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21. RC Cola Company is a subsidiary of DWG, Inc., a conglom
erate. (Coyne, Tr. 3495-96; RX 2836-39; RX 2841, p. 3.) RC Cola 
Company owns the trademark and produces concentrate for RC Cola 
products. (RX 2841, pp. 9-1 0.) 

22. Texas Beverage Packers ("Texas Beverage") is a family
owned bottling company with headquarters in San Antonio. Texas 
Beverage contract packs soft drinks and sells its own "Texas" brand 
private label soft drinks to retailers throughout Texas. (Hixon, Tr. 
7269-1, 7271-87, 7332-43.) Steven Hixon is General Manager of 
Texas Beverage. (Hixon, Tr. 7270.) 

23. Shasta Beverages ("Shasta"), with headquarters in Hayward, 
California, manufactures concentrate and carbonated soft drinks. 
(RX 1001-A, B; RX 1532.) Shasta operates bottling plants through
out the United States, including Houston, Texas. (Skinner Test., RX 
3011, p. 3166.) Shasta makes Shasta soft drinks which it distributes 
nationwide. (RX 1532.) Shasta also contract packs other soft drinks, 
such as IBC Root Beer. (Knowles, Tr. 2689, 2810.) 

24. Kroger Company owns and operates a chain of grocery stores 
in various parts of the United States. (Morath, Tr. 7654-7655.) 
Garland Beverage Company, a soft drink production plant owned by 
Kroger in Garland, Texas (near Dallas), produces Kroger's own "Big 
K" private label line of soft drinks for sale in Kroger stores. (Kaiser, 
Tr. 3254.) Garland Beverage Co. also contract packs for other 
brands. (RX 1726.) 

25. Kroger has a large regional warehouse and administrative 
office in Houston, Texas which supervises its operations in most of 
CCSW's territory. (Kaiser, Tr. 3155-57.) Kroger is several times 
larger than HEB, but has fewer stores than HEB in CCSW's territory. 
(Summers, Tr. 6617,6627-28, 6767.) 

26. Winn-Dixie, a large grocery chain, operates a bottling plant 
in Ft. Worth, Texas which produces "Chek" brand private label soft 
drinks for sale in Winn-Dixie stores. (Hixon, Tr. 7278-79.) 

27. Beverage Packers Inc. is a privately-held company which 
owns and operates a bottling plant in Fort Worth, Texas. (Hixon, Tr. 
7274.) Beverage Packers Inc. produces a number of soft drinks, 
including its own line of warehouse brand soft drinks. (RX 1819 .) 

28. Philip Espinoza was an employee and part owner of the Royal 
Crown Bottling Company of San Antonio. (Espinoza, Tr. 4163-65.) 
Since retiring in 1986, he has worked for a series of companies (the 
"Espinoza companies") selling soft drinks in and around San Antonio 
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and the Rio Grande Valley. 'The Espinoza companies include La 
Hacienda, Premier Distributing, Apollo Distributing, and Star Dis
tributing. The Espinoza companies have distributed Nehi soft drinks, 
and other brands, in the San Antonio area since 1986. (Limon, Tr. 
4956-57; Espinoza Tr. 4166, 4169-87; Coyne, Tr. 3431.) 

29. The Coca-Cola Company has headquarters in Atlanta, Ga. 
Coca-Cola USA ("CCUSA") is the division of The Coca-Cola 
Company that manages domestic soft drink operations. (Howell, Tr. 
4004.) CCUSA produces the concentrates for Coca-Cola soft drinks. 1 

(Atchison, Tr. 5237-38.) 
30. Coca-Cola Enterprises ("CCE"), a publicly-held company 

with headquarters in Atlanta, Georgia, owns Coca-Cola bottling 
operations in various parts of the United States, including Dallas/Fort 
Worth, Houston, and Austin, Texas. (Howell, Tr. 4002-07.) The 
Coca-Cola Company owns 49% of the stock of CCE. (RX 3131-G.) 

31. From 1939 to July 1982 the Big Red Bottling Company of 
San Antonio was an independent bottler which owned and operated 
a bottling plant in San Antonio selling Big Red and other brands of 
soft drinks. In July 1982, DP-SA acquired Big Red Bottling 
Company of San Antonio for stock, and a non-compete agreement, 
valued at $6,000,000. (RX 1648-E; CX 3315-Z-4.) 

32. From December 1982 to November 1984, DP-SA held the 
Royal Crown Cola franchise. (RX 3065-A; Bodnar, Tr. 1251-52; 
Turner, Tr. 1037.) On November 9, 1984, Grant-Lydick became the 
Royal Crown franchisee. (RX 3105-H-Z-2.) 

33. The Huntress family owned a bottling plant which held Pepsi
Cola franchise in San Antonio until 1982, when they sold the opera
tion to Pepsi COBO. (Lauterjung, Tr. 4844.) 

34. On eta Company ("Oneta") owns and operates the Pepsi -Cola 
bottling plant and franchise in Corpus Christi and Victoria, Texas and 
surrounding areas. Karl Koch is President and Chairman of the 
Board. (Koch, Tr. 1801.) 

35. Better Beverages, Inc., a closely-held corporation with head
quarters in Hallettsville, Texas, owns and operates Dr Pepper, Pepsi, 
Seven-Up, A&W, Canada Dry, Country Time, Nesbitt's and 
Hawaiian Punch franchises in southeast Texas between San Antonio 
and Houston. (Antle, Tr. 3047-48; Campbell, Tr. 1922-23.) Dale 

Concentrate companies are "syrup companies" or "parent companies." (Knowles. Tr. 2699-
2700.) 
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Campbell, his mother and his two brothers own Better Beverages. 
(Campbell, Tr. 1935-36.) 

36. The Dr Pepper Bottling Company of Texas ("Turner DP") 
owns and operates the former DPUSA company-owned bottling 
operations in Dallas/Ft. Worth, Waco, and Houston, Texas, with 
plants in Houston and Irving (near Dallas). (Turner, Tr. 915.) Jim 
Turner is President and CEO of Turner DP, and owns a minority 
interest in the company. Turner DP holds franchises for DPUSA, RC 
Cola, 7-Up USA, Big Red, Canada Dry, A&W, Original New York 
Seltzer, Sunkist, and other flavor companies in various parts of its 
sales territory. (Turner, Tr. 926-28.) 

37. AbTex holds Pepsi-Cola and Dr Pepper franchises for West 
and Southwest Texas and operates a bottling operation in Abilene, 
Texas. (Cole, RX 3008, pp. 90-91.) 

38. H. E. Butt Grocery Company ("HEB") is a privately-owned 
regional grocery chain with headquarters in San Antonio, Texas. 
(Gonzala, Tr. 2024; Summers, Tr. 6767, 6589-93.) HEB is the largest 
volume grocery chain in CCSW's territory. There are 153 regular 
HEB stores in Texas, with 86 located in CCSW franchise territory. 
There are 23 smaller "Pantry Stores" operated by HEB in areas 
outside the CCSW franchise territory. Robert Chapman is Vice 
President of procurement at HEB and Tim Brinkley is Manager of 
Information Services. (Summers, Tr. 6593.) 

39. Albertson is a national grocery chain which operates retail 
stores in parts of Texas. Albertson is several times the size of HEB, 
although it has fewer stores in CCSW' s area. (Summers, Tr. 6767 .) 

40. Other supermarket chains which operate stores in Texas 
include Handy Andy and SuperS. (Howell, Tr. 4058; Sendelbach, 
Tr. 7686-89.) Convenience store chains which operate stores in 
Texas include: National Convenience Stores, which operates the 
Stop-N-Go stores, the largest volume convenience stores in South 
Texas (Summers, Tr. 6630-6631; Howell, Tr. 4063; Davis, Tr. 4604-
05), with 195 stores in San Antonio (Hiller, Tr. 5531-32); Circle K 
(Summers, Tr. 6631 ); and Maverick Markets. (E. Hoffman, Tr. 575.) 

41. Concentrate companies and "fountain wholesalers" sell post
mix fountain syrup in this market including: CCUSA (RX 861 ); 
DPUSA; Martin-Brower, which supplies McDonald's restaurants 
(Summer, Tr. 6515, 7060: Knowles, Tr. 2813-17); Burger King 
Distribution Systems, formerly Distron, which supplies Burger King 
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restaurants; Sysco; Sugar Foods; White Swan; and McLane. (RX 
861; Summers, Tr. 6503; Short, Tr. 7740-45.) 

42. Full-line vending companies operating in CCSW's territory 
include: Servomation (Little, Tr. 657) and ARA (Summers,Tr. 6655), 
L. C. Vending (a family-owned business, headed by Ladd Little) 
(Little, Tr. 632-33) and A&W Leasing. (Summers, Tr. 6655.) 

This Proceeding 

43. The original complaint was filed on July 29, 1988, naming 
CCSW and DPUSA as respondents. The complaint asked that CCSW 
be required to divest the Dr Pepper and Canada Dry licenses and 
assets acquired from DP-SA in 1984. On August 4, 1989, complaint 
counsel and DPUSA entered into a settlement agreement and DPUSA 
was dismissed from the case. On November 18, 1988, an amended 
complaint was filed. 

44. Trial in this matter commenced on July 10, 1990 and 
concluded on October 3, 1990. 

History of Challenged Acquisition 

45. In 1984 Forstmann-Little began selling the Canada Dry 
business (Turner, Tr. 920-21) and DPUSA's company-owned bottling 
plants. (CX 3817 .) Jim Turner (DPUSA President of company
owned Bottling Operations) and Don Antle (DPUSA Vice President, 
Franchise Department) were appointed to handle the sale of the 
plants. (Turner, Tr. 1411-12.) 

46. Bud Grant, a geologist and oilman, and Lee Lydick, owner of 
Triple XXX Root Beer, wanted to buy DP-SA but their offer of $16-
17 million was refused by DPUSA. (Lydick, Tr. 3023.) They made 
a later offer, but were unable to obtain financing for the purchase. 
(Turner, Tr. 1097-98, 1150) 

47. CCSW wanted the franchises for Dr Pepper and Canada Dry. 
CCSW had no need for DP-SA's main production facility, the former 
Big Red Bottling Company of San Antonio plant. CCSW indicated 
its interest but DPUSA wanted to sell the operation as a whole and 
initially rejected CCSW's response. (Antle, Tr. 3059.) 

48. In 1984, DPUSA preferred granting Dr Pepper franchises to 
independent bottling companies not owned by competing concentrate 
companies. The Pepsi bottler in San Antonio was wholly-owned by 
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Pepsi USA. Further, Pepsi USA officials told DPUSA that the 
amount requested by DPUSA for the DP-SA bottling operation was 
too high. (Antle, Tr. 3059-60; Turner, Tr. 1095.) 

49. DPUSA sold the operation in two parts. (Turner, Tr. 1152.) 
CCSW bid on the Dr Pepper and Canada Dry franchises. CCSW 
initially offered $5 million, later increased to $14.5 million. (CX 3; 
RX 2092-F; Turner, Tr. 1158.) 

50. On August 28, 1984, CCSW purchased from DP-SA assets 
for $14.5 million (RX 1292, p. 1; CX 1662; CX 253): a warehouse 
adjacent to the CCSW bottling plant (Bodnar, Tr. 1276; 1518-20); 
2150 DP-identified used vending machines with an average age of 
five to six years (Little, Tr. 653); 40% of the delivery and over-the
road trucks owned by DP-SA, with an average age of seven to ten 
years (Bodnar, Tr. 1689; CX 254 ); and DP-SA' s rights in contracts 
relating to the Dr Pepper and Canada Dry franchises were reissued to 
ccsw. ccx 3, p. 7; ex 247-C; ex 270.) 

51. In the same transaction, DPUSA agreed to issue Dr Pepper 
license agreements to CCSW. (CX 3, pp. 17-18.) DPUSA and 
Canada Dry issued new franchise agreements for the Dr Pepper and 
Canada Dry brands to CCSW in 1984. (CX 266-67.) 

52. CCSW and DPUSA also entered into a sales agency 
agreement requiring CCSW to act as DPUSA's agent in the sale of Dr 
Pepper products produced in DPUSA company-owned plants to 
customers in CCSW' s Dr Pepper territory until a specified number of 
cases had been sold. (CX 3, p. 276; CX 275; CX 276; CX 1838-A; 
Schwerdtfeger, Tr. 2571-73, 2622.) 

53. After the sale to CCSW, DP-SA still owned the DP-SA 
bottling plant, the bottling equipment, non-Or Pepper-identified 
vending machines, the remaining 60% of the vehicles, and the 
franchises for Big Red, RC, Crush, and Hires. (Bodnar, Tr. 1668; CX 
237.) 

54. DP-SA continued to operate its business as Big Red Bottling 
Company of San Antonio, until DPUSA's assets were sold to Grant
Lydick. ccx 2052; ex 2484; ex 3254-A; ex 237-C.) 

55. In October 1984, Grant-Lydick acquired the remaining assets 
of DP-SA, including the bottling plant (RX 1663), 60% of the trucks, 
and some vending machines for $6.5 million. (RX 2408; RX 2409; 
Lydick, Tr. 2981-82; RX 1648.) Grant-Lydick put up $100,000. 
(Lydick, Tr. 2977, 2984.) The remaining $6.4 million was lent by 
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General Electric Credit Corporation, which received a 44% share of 
the business. (Lydick, Tr. 2983-84; RX 2410; RX 2411.) 

56. Grant-Lydick hired Emery Bodnar, the manager of DP-SA, to 
run the business. (Bodnar, Tr. 1223.) Grant-Lydick also hired half 
of the former employees of DP-SA. (Bodnar, Tr. 1294.) 

57. Grant-Lydick obtained licenses to produce and sell Big Red, 
RC, Crush, Hires, and DP-SA's other remaining brands (CX 3495, 
CX 3504, CX 3505), about 58% of DP-SA's 1983 sales volume. 
(Knowles, Tr. 2874.) Grant-Lydick operates its soft drink business 
in San Antonio as Big Red Bottling Company of San Antonio. 
(Bodnar, Tr. 1581.) 

58. On December 3, 1986, TBG acquired the Biedenham 
ownership in CCSW (R. Hoffman, Tr. 5588, CX 3052; RX 2805-K) 
for $211 million, consisting of $145 million in cash and the 
assumption of $65.4 million in existing debt. (CX 29; CX 28; CX 
3123.) Prudential Insurance Company ("Prudential") provided 
financing in exchange for 57% of the stock of TBG. Prudential 
provided $20 million in cash and $40 million as Senior Debt and 
$80.5 million as Subordinated Debt. Additional financing was 
provided by a revolving loan of $95 million from Texas Commerce 
Bank. (R. Hoffman, Tr. 5601; RX 2874-75; Admit.) 

59. DPUSA and Canada Dry Corporation then issued new 
franchise agreements to CCSW. (R. Hoffman, Tr. 5618-20; CX 
1391-A; CX 1938-X-Z-1 and Z-10-13; CX 3113; RX 2902.) The 
new Canada Dry franchise was for 34 counties in South Texas. (CX 
2852; ex 3065-B; RX 2932.) 

60. In April 1987, CCSW acquired the assets of the American 
Bottling Company, a Dunnam family partnership, for $54 million. 
(CX 2805.) The American Bottling Company held the franchises for 
Coca-Cola, Dr Pepper and several other brands around Corpus 
Christi, Texas. CCSW closed the Corpus Christi production facility 
and supplied the Corpus Christi sales center from San Antonio and 
Cuero. (Summers, Tr. 6365; E. Hoffman, Tr. 230-31.) 

61. In March 1989, CCSW acquired the remaining interest held 
by CCE in Crossroads Canning Company, a canning co-operative 
located in Cuero, Texas, for $3 million. (Summers, Tr. 6397-98.) 

62. CCSW acquired Coca-Cola Bottling Company, Cuero, Texas 
from the Summers family in 1985 (CX 3261; CX 22) and the Del Rio 
and Mason/Menard Coca-Cola bottling operations in 1986. (CX 28-
29.) 
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63. Grant-Lydick has acquired additional soft drink brands and 
new geographic territories. (Bodnar, Tr. 1334-36; RX 2970.) In 
1987, Grant-Lydick acquired Texas Bottlers Inc. (the Seven-Up 
nonproducing bottler in San Antonio and Austin, Texas) for $7.8 
million (Bodnar, Tr. 1334) and the Seven-Up bottler in Corpus 
Christi from the Nielsen family in August 1987 for $1.2 million. 
(Lydick, Tr. 2999-3000.) 

64. Grant-Lydick purchased the assets of Big Red Bottling 
Company of Austin in December 1988 for $1.3 million. (Lydick, Tr. 
3002-03.) 

65. In April 1990 Grant-Lydick purchased Timberline Corpo
ration, an RC Cola distributor in LaGrange, Texas, for $134,000. 
(Lydick, Tr. 3005-06.) 

66. Pepsi COBO in the early 1980's acquired the Pepsi bottlers 
in Dallas, San Antonio, Houston, Austin, and Harlingen. (Davis, Tr. 
4451-54; ex 3971.) 

67. In September 1984, the Texas Attorney General's Office filed 
suit to challenge the transactions whereby CCSW acquired the Dr 
Pepper and Canada Dry brands, charging that the transactions 
violated Texas antitrust law. (CX 2-A-B.) 

68. On July 1, 1986, CCSW, DPUSA, and the Texas Attorney 
General entered into a Settlement Agreement. (CX 2-E.) CCSW was 
enjoined until July 1, 1993, from the following: selling to its vending 
subsidiary on terms different from those offered to third party 
vendors; placing vending equipment on an "exclusive" basis; seeking 
or accepting more than 65% of the shelf space "regularly allocated 
for the sale of soft drinks" in any store; seeking or accepting 
"exclusive end-of-aisle display space" for "more than 65% of the 
weeks in any given calendar year"; or "seeking or consenting to 
participate in, on the average, more than 65% of' promotional ads 
during any calendar year. 

69. CCSW was required to offer to sell the vending machines 
acquired from DP-SA "to the owner of the site at which such vending 
machine(s) was currently located" or to any of CCSW's third party 
vending customers at book value. For any vending machine not sold, 
CCSW is required to make available at no charge two slots in each 
vending machine for the sale of products of CCSW' s competitors. 
(CX 2-G, Sec IV; Summers, Tr. 6665.) 

70. Texas Attorney General is entitled to seek an extension of the 
order for a period of up to three years. (CX 2-H, Section VIII). 
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71. CCSW sent a letter to vending companies offering to sell the 
vending machines which CCSW acquired from DP-SA at book value. 
None of the machines was purchased. (Little, Tr. 73132.) 

COMPETITION 

Soft Drinks 

72. CCSW' s primary business is bottling, distributing, and selling 
carbonated soft drinks2 at wholesale. (F 236-39.) 

73. Soft drinks are sold in cans, glass, and plastic (PET) 
containers. The term "bottles" sometimes refers to soft drinks sold 
in any container ready to drink. Soft drinks are also sold in five 
gallon tanks to fountain outlets ready to drink ("pre-mix") or as syrup 
which must be mixed with carbonated water ("post-mix"). (Turner, 
Tr. 1085-86; Knowles, Tr. 2681-82.) 

74. Soft drinks are produced by combining "concentrate," 
sweetener, and carbonated or still water. "Concentrate" includes the 
flavors, extracts, and essences used to produce soft drinks. "Syrup" 
is concentrate mixed with sweetener and some water. (Turner, Tr. 
1046.) 

75. In 1987, national sales of carbonated soft drinks totaled $38 
billion. (CX 833-X; CX 784-J.) 

76. The 1988 per capita consumption of carbonated soft drinks 
was 45.9 gallons. Carbonated soft drinks lead all beverages in per 
capita consumption, including water. (RX 990-R.) 

77. Texas is the "heartland" of both Coca-Cola and Dr Pepper. 
(Hoffman, E., Tr. 227-28; Turner, Tr. 982.) Texas is very weak for 
Pepsi and represents 90% of Pepsi's national share gap with Coca
Cola. (Amrosowicz, Tr. 889; Limon, Tr. 4977 .) 

78. The national carbonated soft drink industry's main flavors are 
cola, lemon-lime, pepper, orange, and root beer. (CX 2956-B-C; CX 
2527-D; RX 990-S, Z-19.) These five flavors are 95o/o of all soft 
drink sales. (CX 3956-B-C; RX 990 Z-19; CX 3982-E.) 

79. Colas are about 65% of carbonated soft drink sales. (Bodnar, 
Tr. 1253, 1263; RX 990-S, Z-19-21.) The cola category is dominated 
by Coca-Cola and PepsiCo. Royal Crown is a weak third. (CX 41-

? 
- "Soft" drinks contain no alcohol. 
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V; RX 990-S.) Most consumers of soft drinks regularly drink colas 
and look for other flavors as a change of pace. (CX 858-C, E.) 

80. In 1984, the national market shares for the other soft drink 
flavors were (CX 864 at p. 14; RX 990-Z-19): lemon-lime, 12.7%; 
pepper, 6.9%; orange, 7 .0%; and root beer, 4.9%. 

81. In 1984, the national market sales by brand were (RX 990-Z-
18): Coca-Cola, 21.6%; Pepsi, 17.1 %; Diet Coke, 5.5%; 7-Up, 5.0%; 
and Dr Pepper, 5.4o/o. 

82. Market shares of soft drink brands in San Antonio food stores 
in October, November 1989 were (RX 34-D): Coca-Cola (Classic and 
New Coke), 25.7%; Pepsi, 9.5%; Dr Pepper, 7.4%; Diet Coke, 7.3%; 
Big Red, 6.9%; Sprite, 5.2%; 7-Up, 2.5%; Royal Crown, 2.1 o/o; and 
control brand (private label), 11.6%. 

83. In 1984, national sales of non-diet soft drinks by channels 
included (RX 990-U; CX 3218-K): grocery chain, 50.8%; fountain, 
14.0%; vending, 10.2%; small grocery store, 5.7%; convenience 
store, 4.7o/o; discount store, 1.4%; and drug store, 0.8%. 

84. In 1985, the number of independent bottlers of soft drinks in 
the United States by brand were (RX 990-Z-29): Coca-Cola - 206; 
Pepsi-Cola- 167; 7-Up- 24; Dr Pepper- 10; Royal Crown- 45; and 
Canada Dry - 2. 

85. San Antonio is Big Red's largest market, and Grant-Lydick 
Beverage Company is the largest Big Red bottler. (Turner, Tr. 953.) 
CCSW introduced Cima Red to compete against Big Red. (Hoffman, 
E., Tr. 346.) 

86. Carbonated soft drink package sizes include 6.5, 10, 12, 16, 
20 and 32 ounce glass or PET bottles, 1, 2 and 3 liter PET bottles, 
and 12 oz. cans. (CX 53-G, Y -Z-6.) Private label carbonated soft 
drinks are sold in 12 ounce cans and 2 and 3 liter PET bottles. (CX 
3158-K.) H.E.B.'s Plaza is only in loose cans and 2 liter bottles. 
(Chapman, Tr. 7165; CX 4022.) 

87. The sales of soft drinks are seasonal. (CX 3816.) The peak 
selling months are from May to September. Soft drink sales are 
strong at the holidays: July 4, Memorial Day, and Labor Day. After 
a lull at Thanksgiving, sales increase during the Christmas/New Year 
holiday period. Sales are slowest in February. (Summers, Tr. 6609-
10.) 
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Fountain 

88. Concentrate firms, including CCUSA, Dr Pepper, and 
PepsiCo have exclusive geographic territories for their pre-mix 
fountain syrup. (Admit.) 

89. PepsiCo and RC Cola have exclusive geographic franchise 
territories for post-mix fountain syrup. (Knowles, Tr. 2681-82.) 
CCUSA and Dr Pepper do not have exclusive franchise territories for 
post-mix franchise syrup. 

90. CCUSA and DPUSA sell post-mix directly to some custom
ers. (Howell, Tr. 4005; Turner, Tr. 1010-11; Koch, Tr. 1804.) Dr 
Pepper post-mix syrup manufactured by CCSW is sold by CCSW, 
and resold by Pepsi COBO, and Grant-Lydick. (RX 2783; Summers, 
Tr. 6509.) Coca-Cola and Dr Pepper fountain products are available 
from many fountain wholesalers in the San Antonio area. (Short, Tr. 
7741-42; RX 861; Turner, Tr. 1172-74; CX 33-'Z-18.) 

91. Dr Pepper fountain is delivered directly to the customer, or to 
a bottler, commissary or food broker who services the customers. 
(RX 1919.) HEB, Kroger, Albertson's, Skaggs and Purr's are all 
national fountain accounts for DPUSA. (Knowles, Tr. 2831.) 

92. Larger fountain accounts qualify for "national account 
pricing" from both CCUSA and DPUSA. (Short, Tr. 7736; Cassagne, 
Tr. 7585; Knowles, Tr. 2820-2823.) 

93. About 65-70o/o ofCCSW's sales of post-mix are made at the 
national account price. (Knowles, Tr. 2820; CX 4073.) Coca-Cola 
fountain syrup is also distributed by food distributors McLane's, 
Sugar Foods, Frostex and Distron, the Burger King commissary (RX 
3108; Summers, Tr. 6505-06, 6515-16; CX 387-Z-103; CX 4039), 
and Martin-Brower, which supplies McDonald's. (Short, Tr. 7759-
60; Turner, Tr. 1177). 

94. Most of CCUSA' s fountain business is through commissaries 
and distributors, with the rest through Coca-Cola bottlers like CCSW. 
(CX 387-Z-103; RX 636-N.) 

95. McDonald's and other restaurant chains sell private label 
fountain products. The largest selling orange fountain soft drink is 
McDonald's private brand. (Cassagne, Tr. 7759-60.) 
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Franchises 

96. Franchises for bottled soft drinks are territorially exclusive. 
(CX 1666.) The franchisor grants to the franchisee the exclusive 
right to make and sell soft drinks in bottles and cans bearing the 
franchisor's trademark and using the franchisor's formula, in a 
specified geographic territory. (RX 2848.) 

97. Concentrate companies historically required the bottler to 
own a facility to produce the product sold in the franchise territory. 
(RX 2848-D, E (CCUSA); RX 2909-A (DPUSA); RX 2932-A 
(Canada Dry); RX 2930-B (A&W).) Some concentrate companies 
now waive the production requirement and allow a bottler to become 
a "non-producing bottler" who may acquire product from elsewhere. 
(RX 602; RX 2925; RX 912-G.) 

98. Coca-Cola (RX 2848-E) and Dr Pepper (RX 2908-A) 
franchises are perpetual. Franchises for allied products of The Coca
Cola Company are granted for ten-year renewable terms. Both types 
can be terminated for cause. (Admit.) 

99. CCSW has a license to market Hi-C products to schools; all 
other marketing for Hi-C is conducted by Coca-Cola Foods division 
of The Coca-Cola Company. (Admit.) 

100. CCSW sells New York Seltzer under a distributorship 
agreement providing for termination on thirty days notice. (Admit.) 

101. In many franchise agreements (but not including certain 
franchises issued by The Coca-Cola Company), a transfer of the 
franchise, including a change of ownership of the corporation which 
holds the franchise, constitutes a breach of the franchise agreement 
unless the franchisor has given prior written consent. The Coca-Cola 
Company First Line Bottling Contract and Bottler's Bottling Contract 
each restricts direct franchise transfers, but both are silent as to 
changes in control of corporate franchisees. (E. Hoffman, Tr. 220; 
R. Hoffman, Tr. 5618-20.) 

102. CCSW and SWCC are licensed under the First Line Bottling 
Contract for Coca-Cola (RX 2848) as amended by adding geographic 
territory. (RX 2849; RX 2851; RX 2852; RX 2856; Summers, Tr. 
6734-38.) 

103. DPUSA does not allow any franchise to be transferred 
without its consent. The sale of a bottling operation allows DPUSA 
to choose a different franchisee. (Knowles, Tr. 2802-03, 2877.) 
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104. Concentrate companies use "transfer restrictions" to control 
bottler performance. (Knowles, Tr. 2802; Treibelcock, Tr. 5839.) 
They may refuse to grant a new license to the prospective purchaser. 
(E. Hoffman, Tr. 491-92.) Or they may revoke the existing license 
if the bottler is sold (or even refinanced) without their prior approval. 
(Knowles, Tr. 2872; RX 1390.) 

105. Bottling franchises prevent the bottler from selling more 
than one brand in a "flavor segment." (CX 1668; RX 2938-C.) These 
provisions are known as "imitative products provisions." (CX 1912.) 

106. Concentrate companies may waive imitative products provi
sions, allowing the bottler to sell more than one brand of a soft drink 
flavor. CCSW sells two orange flavors, Minute Maid and Sunkist. 
(RX 2936-A; RX 2937; RX 2136.) CCSW also sells two seltzers, 
Canada Dry and Original New York Seltzer. (RX 2877; Summers, 
Tr. 6751; ex 3182.) 

107. Franchise agreements establish the standards for bottlers, 
performance, including sales volume, logos, and vending. (R. Hoff
man, Tr. 5625-26; Summers, Tr. 6747-49; RX 2933-34.) 

108. Canada Dry requited CCSW to agree to performance 
requirements to obtain the Canada Dry franchise following the 
change of control of CCSW, from the Biedenharns to TBG, in 
December 1986. (RX 2932-33.) 

109. CCUSA includes "right of first refusal" clauses in newly
issued franchises. (RX 914-I-M.) By September 1988, 76.7o/o of 
Coca-Cola volume was subject to such restrictions. (RX 769.) 

110. The performance standard in CCSW' s Coca-Cola franchise 
requires that CCSW "vigorously push," and "use reasonable efforts 
to sell" Coca-Cola products. So does the DPUSA franchises. (RX 
2848-E, 0; CX 1861 (Coca-Cola franchise); RX 2850-D (1983 
Amendment); Summers, Tr. 6486.) 

111. Concentrate companies enforce territorial-exclusivity of the 
bottling franchises by prohibiting a bottler from "transshipping," 
selling in another bottler's territory. (CX 1667; Davis, Tr. 4473-74; 
RX 2850-B; RX 2908-B; RX 2932-A.) 

112. Many bottlers are licensed by several concentrate compa
nies to sell their brands of soft drinks. (Shanks Test., CX 3989, p. 
35.) CCSW sells Coca-Cola owned by CCUSA, Dr Pepper owned by 
DPUSA, Sunkist owned by Cadbury-Schweppes, and Original New 
York Seltzer owned by ONYS, among others. (RX 2931; E. Hoff-
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man, Tr. 507-09, 549; CX 2196-Z-37; CX 3716-Z-19.) This practice 
is sometimes called "piggybacking." (Knowles, Tr. 2764-67.) 

113. Piggybacking facilitates entry of new brands. (E. Hoffman, 
Tr. 507-09; Knowles, Tr. 2764-67, 2770-74; R. Hoffman, Tr. 5627; 
CX 3646 (Quickick); CX 321; CX 3650 (ONYS Iced Coffee); CX 
3782 (ProMotion); CX 3726 (Topo Chico).) 

114. DPUSA built its business by franchising Coca-Cola and 
Pepsi-Cola bottlers, picking the most effective distributor. (Knowles, 
Tr. 2856, 2667-68; R. Hoffman, Tr. 5620-21; Turner, Tr. 1134-35, 
1154-55; Clarke, Tr. 4374-76; Antle, Tr. 3078.) 

115. Dr Pepper uses mostly Coca-Cola bottlers (40-45o/o of Dr 
Pepper volume) and Pepsi bottlers (40o/o of Dr Pepper volume). 
(Knowles, Tr. 2765.) Only one or two bottlers remain who bottle just 
Dr Pepper products. (Knowles, Tr. 2769.) 

116. Other concentrate companies also have a similar policy of 
licensing the most effective bottler. (Coyne, Tr. 3597 (RC); CX 857 
(Crush).) 

Production 

117. A "case" of soft drinks includes: 24 twelve-ounce alumi
num cans; 24 bottles of 6.5-ounce, 1 0-ounce, 16-ounce or 20-ounce 
bottles; 6 two-liter PET bottles; 6 three-liter PET bottles; or 12 one
liter bottles. (Summers, Tr. 6491.) 

118. Sixteen-ounce returnable is usually sold in 8-packs; sixteen 
ounce nonreturnable is usually sold in six-packs or singles. Twenty
ounce PET is always sold in singles, while 12 ounce cans may be 
packaged in six packs, 12 packs, 15 packs or 20 packs. Two and 
three-liter PET bottles are sold individually. (Summers, Tr. 6492.) 

119. Soft drinks are bottled and canned on automated production 
"lines." (Cole Depo., RX 3008, p. 43.) A bottling plant usually in
cludes a can line and one or more bottle lines. (Morath, Tr. 7662-64.) 

120. Equipment for a can line consists of a filler, a can seamer, 
a proportioner, high-side refrigeration equipment, a can warmer, a 
date coder, a can rinser, a tray former/case packer, a depalletizer, a 
Hi-Cone machine, a multi-pack machine, and a conveyor belt. 
(Summers, Tr. 6447-60.) 

121. A bottle line must also have a labeling machine. Returnable 
bottles also require bottle sorting capability and a bottle washer. 
(Summers, Tr,. 6373.) 
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122. There are economies of scale in bottling and canning. 
(Turner, Tr. 1026-27.) Economies of scale are more significant in 
canning than in bottling. Most economies of scale are achieved at a 
soft drink plant of three to five million cases per year of cans and two 
to four million cases per year of bottles. (CX 3218-P (Figure 16), Z-
14; Amrosowicz, Tr. 826; CX 570-N.) 

123. Small companies may achieve economies of scale by hiring 
others to produce the product ("contract" or "copacking"). 
(Campbell, Tr. 1926; Summers, Tr. 6465-66; Turner, Tr. 1119-22.) 

124. The contract packer spreads fixed overhead over a larger 
number of cases. (Turner, Tr. 1119-20.) The customer does not have 
to invest in equipment, and can purchase the product for less than it 
would cost to produce it. (Turner, Tr. 1121.) 

125. The 1983 Amendment to the Coca-Cola Bottler's Contract 
permits the Coca-Cola bottler to provide contract packing services, 
even for another cola product. (Howell, Tr. 3998.) CCSW provides 
contract packing for other bottlers. (Cole, RX 3008, p.45, (1.5 
million cases in 1986).) 

126. Bottlers who contract-pack in Texas include Turner DP 
(Turner, Tr. 929-30, 1117-18), Better Beverages (Campbell, Tr. 
1925-26; Turner, Tr. 1120-21), the Pepsi COBO plants in Conroe and 
Dallas (Amrosowicz, Tr. 866), Temple Dr Pepper Bottling Company 
(Espinoza, Tr. 4193; Turner, Tr. 1120-21), Grant-Lydick (Bodnar, Tr. 
1534-36, 1656; RX 1607; RX 2015), AbTex (Turner, Tr. 1120), 
Garland Beverages (Morath, Tr. 7667, 7670; RX 2440; RX 1711), 
Texas Beverage (Hixon, Tr. 7271 ), Beverage Packers, Inc. (Hixon, 
Tr. 7274; Morath, Tr. 7670), the Shasta plant in Houston (Hixon, Tr. 
7283; Morath, Tr. 7670; Skinner Test., RX 3011, pp. 3167 -68), and 
the Winn-Dixie plant in Ft. Worth (Hixon, Tr. 727879). 

127. Contract packers, price is slightly higher than the marginal 
cost of production. (Bodnar, Tr. 1657-68.) 

128. Some bottlers. including Grant-Lydick, have no can line, 
and purchase all of their cans from contract packers. (Bodnar, Tr. 
1256-57.) 

129. New brands have been introduced by contract packing, 
including Soho (Collier Test., RX 3015, pp. 4082-84), Original New 
York Seltzer (Miller Test., RX 3013, pp. 3441-45, 3448), and Aga. 
(Limon, Tr. 4956.) 

130. Bottlers can join a cooperative canning or bottling plant. 
(Howell, Tr. 4011-12; Turner, Tr. 1121-22; CX 3218-Q, R; Summers, 
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Tr. 6405-06.) Co-ops help bottlers lower their cost of goods and 
become more efficient. (Howell, Tr. 4012, Summers, Tr. 6405-06 
ex 3218-Q, R.) 

131. Crossroads Canning Company was a production cooperative 
formed by Coca-Cola Bottling Company--Cuero, San Marcos Coca
Cola Bottling Company and Coca-Cola Bottling Company of 
McAllen. In 1989, CCSW acquired it. (Admit.) 

132. CCSW and SWCC own Western Container, a cooperative 
which manufacturers PET bottles for its bottler members at facilities 
located in Houston and Big Spring, Texas. (Summers, Tr. 6404.) 

Excess Capacity 

133. There is excess capacity in bottling and canning in Texas. 
(RX 2939; Summers, Tr. 6465-66; Campbell, Tr. 1983-84; Morath, 
Tr. 7662-64, 7681-82 (Kroger); Turner, Tr. 1122-25; RX 2983.) 

134. During the busiest time of the year Grant-Lydick operates 
with 20-40% unused capacity. (Bodnar, Tr. 1651-53.) 

135. CCE has 23 million cases per year of unused capacity. (CX 
167.) 

136. In Texas, Pepsi COBO has 42 million cases (65o/o of total 
capacity) of excess capacity for cans (CX 2380-J), 13.3 million cases 
(57%) of excess capacity for 2 liter bottles (CX 2380-K), and 7.0 
million cases (53%) excess capacity for nonreturnable bottles. (CX 
2380-J, L; Amrosowicz, Tr. 856-57, 892; RX 2986.) 

137. Better Beverages, Inc. has excess production capacity on the 
can line of six million cases annually, which could expand to ten 
million cases with the addition of a second shift working six days. 
The capacity of the bottle line is one million cases, and 600,000 cases 
are produced annually. (Campbell, Tr. 1983-84.) 

138. The Turner DP production in Irving is 27 million cases with 
the capacity of 35 million, and in Houston production is 12 million 
cases with 20 million cases capacity. (Turner, Tr. 1122-25. Texas 
Beverage (CX 2710-E; Hixon, Tr. 7294) and Kroger (Morath, Tr. 
7662-64) also have excess capacity. 

139. In 1986 Procter and Gamble planned to manufacture its 
Hires/Crush lines through contract bottlers, based on "over capacity 
in the industry." (CX 858-G.) 
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Distribution 

140. Soft drink bottlers distribute finished goods to retail outlets 
that sell soft drinks to consumers. For bottles and cans, the tasks 
include (Clarke, Tr. 4272-75): (a) warehousing (RX 329); (b) taking 
orders (Turner, Tr. 955); (c) delivering to the retailer's premises 
(Summers, Tr. 6468; E. Hoffman, Tr. 327); (d) placing on the shelves 
"fronting," and pricing the product (E. Hoffman, Tr. 327-28; Howell, 
Tr. 4032; Knowles, Tr. 2662); (e) removing old merchandise (E. 
Hoffman, Tr. 203, 327-28; Turner, Tr. 956-57); (f) ensuring "point of 
sale," signs are displayed (Summers, Tr. 6474; CX 2161-D, E); and 
(g) changing space allocation. (Summers, Tr. 6960-61.) 

141. Soft drinks are distributed to retail outlets by "direct -store
door delivery" ("DSD") and warehouse delivery ("warehouse"). 
(Knowles, Tr. 2662-63.) In DSD the bottler's employees do (a) to 
(g). In warehouse, the bottler's employees do (a) to (c) and the 
retailer's employees do the rest. (Knowles, Tr. 2663-64.) Low 
quality merchandising can reduce sales volume. (Coyne, Tr. 3338-
39, 3341; E. Hoffman, Tr. 327-28, 335-37.) 

142. In a DSD the driver drives to the store, carries the soft 
drinks inside, and merchandises the shelves. (Turner, Tr. 955-56.) 

143. "Bulk delivery" DSD is used with larger retailers. (Turner, 
Tr. 1530-31.) Delivery is by a 45 foot tractor-trailer; unloading by a 
forklift. (Summers, Tr. 6414-15.) A salesperson stocks the shelves. 

144. Some bottlers telephone the customer to take the order for 
"cold drink" the day before delivery is scheduled. This system is 
called "Tel-Sell." (Summers, Tr. 6640-41.) 

145. CCSW (CX 2503-Z-5) and Pepsi COBO (Davis, Tr. 4471-
72), use all three types ofDSD. (Summers, Tr. 6414-16.) 

146. Some bottlers rely on independent distributors. Half of 
On eta's sales are handled by independent distributors. (Koch, Tr. 
190 1.) CCSW has used independent distributors to sell in the Rio 
Grande Valley. (E. Hoffman, Tr. 621.) DP-SA also used indepen
dent distributors. (Bodnar, Tr. 1235-36.) 

147. In addition to DSD and warehouse there are food brokers 
and beer distributors. Food brokers in Texas include Sweeny & Co., 
Gordon/Southtex, Fleming, Nelson Beverage, Bill Lyons, and 
Marketing Specialists. (CX 1999-W.) IBC Root Beer (Knowles, Tr. 
2685), Canfield (RX 1823). Shasta (RX 1957), BPI (RX 2043; RX 
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1827), Rocky Top (Morath, Tr. 7667), and Parade (RX 1829-B) have 
been sold by food brokers. (Knowles, Tr. 2809.) 

148. Beer distributors sell beer by DSD. They also sell soft 
drinks, including: Original New York Seltzer (CX 2725; RX 3013, 
pp. 3443, 3449; Turner, Tr. 1016), Hawaiian Punch (Anderson, Tr. 
3886-87), Jolt Cola (RX 181 0), Soho (Collier Test., RX 30 15), 
DPUSA (Bodnar, Tr. 1235-36), RC Cola (Coyne, Tr. 3436-37), and 
Crush/Hires (CX 2609.) 

149. IBC Root Beer, a premium priced soft drink produced by 
DPUSA through contract packers, is distributed in brown nonreturn
able bottles to the home market by food brokers. (Hiller, Tr. 5340; 
Kaiser, Tr. 3158.) It is better suited to warehouse delivery because 
it is a premium priced product in a long-necked glass bottle that does 
not permit high-speed manufacturing or high volume delivery. 
(Knowles, Tr. 2664-65.) Crush and Hires have been delivered by 
DSD and warehouse delivery. (Turner, Tr. 954-55.) 

150. The "home" market includes soft drinks consumed at home. 
"Cold drink" is immediately consumed. Cold drink includes vending 
and fountain sales, and sales from cold vaults in convenience stores. 
The home market is 83.5% of bottle and can sales, and cold drink is 
14.5%. (CX 883-V.) 3 

151. The A.C. Nielsen Company ("Nielsen") tracks sales in the 
home market. (RX 875.) "Nielsen Audits" show total sales and mar
ket share by brand and package for bimonthly periods. (CX 1 09-A.) 

152. The Nielsen Audit for San Antonio includes Bexar County. 
(CX 3557-F.) 

153. Nielsen collects "scanning" data from stores with electronic 
scanners at the checkout counters. In Texas, Scantrack data is 
available for Austin/San Antonio. (CX 752; CX 1165; CX 753; RX 
780; Bodnar, Tr. 1573-74.) 

154. CCSW soft drink sales are 66o/o bottling and 34o/o fountain. 
Pre-mix is 15-18% of fountain sales, three to five percent ofCCSW's 
sales. (RX 405-E; Summers, Tr. 6497 .) 

155. CCSW delivers Coca-Cola and Dr Pepper fountain syrup to 
national accounts for a fixed delivery fee per gallon; CCSW also sells 
Coca-Cola and Dr Pepper fountain syrup to smaller accounts on 

3 Bottles and cans sold to convenience stores may be sold to the consumer "hot" or "cold." Some 
of the products sold at wholesale in the home market are purchased by third-party vending companies 
and placed in vending machines. (R. Hoffman, Tr. 5520.) 
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terms negotiated between CCSW and the local account. (E. Hoffman, 
Tr. 449-50, 548.) 

156. Convenience stores most often buy fountain soft drinks 
through their wholesale grocery supplier. (Summers, Tr. 6525.) 

157. Concentrate for Coca-Cola fountain syrup is supplied to 
CCSW and SWCC from the Coca-Cola syrup plant in Dallas, Texas. 
Dr Pepper fountain syrup and concentrate are supplied from the Dr 
Pepper syrup facility in St. Louis, Missouri. (E. Hoffman, Tr. 546-
47.) CCSW manufacturers Dr Pepper and Coca-Cola fountain syrup 
from concentrate. (Summers, Tr. 6508-09.) 

158. Vending companies in the San Antonio area include: 
CCSW' s vending division, Snappy Snack, ARA, Marriott, Canteen, 
Service America, Drappala, D&J, Tom's Peanuts, A&W Leasing and 
L.C. Vending. (Summers, Tr. 6655.) 

159. Vending customers of CCSW also purchase soft drinks for 
their vending machines at Sam's Wholesale Club or other wholesale 
outlets, or at supermarkets when prices are discounted. (R. Hoffman, 
Tr. 5713, 5520; Jackson, Tr. 3375.) 

160. In 1988, CCSW' s vending sales were 12.6% of total sales. 
(Snappy Snack 2%, other vending firms 3.4%, and 7% through its 
own machines, CX 3418-F; Summers, Tr. 6668-73.) 

Prices 

161. Few soft drink wholesale sales are made at list price. The 
price is reduced by a discount or allowance. (RX 327.) In 1990 at 
least 90% of CCSW' s sales were made at less than list price. (R. 
Hoffman, Tr. 5555, 5645.) only 2o/o of Pepsi COBO sales are at full 
list price. (Davis, Tr. 4684-85.) 

162. Bottlers change promotional offers often. (Campbell, Tr. 
1954; R. Hoffman, Tr. 5551-52; Summers, Tr. 6613 (monthly).) In 
January 1986 CCSW issued 199 different promotional offers. (CX 
2179.) Wholesale prices vary by brand, package and geographic 
area. (CX 1979; CX 2180; Turner, Tr. 1474; Bodnar, Tr. 1648-49; 
Davis, Tr. 4702-03; Kaiser, Tr. 3224.) 

163. Promotional allowances reduce the price to the retailer and 
facilitate lower prices to the consumer. (Turner, Tr. 960.) When soft 
drinks are on sale, consumers consume faster and purchase more soft 
drinks. (Knowles, Tr. 2838-40.) Soft drink promotions encourage 
volume purchases. (Coyne, Tr. 3474.) 
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164. Promotional allowances involve a feature ad, an instore 
display, or a reduced retail price. (CX 1039-B, C; CX 1041-H; CX 
2373-G, 1.) 

165. Soft drink bottling is a "volume-oriented" business. 
(Knowles, Tr. 2838-39; Bodnar, Tr. 1271; Turner, Tr. 1395; CX 836-
P.) Bottlers seek additional volume to spread overhead over addi
tional sales. (CX 3407-C; Knowles, Tr. 2846, 2899.) Concentrate 
companies require volume increases from bottlers to increase the 
concentrate companies' sales of concentrate. (Howell, Tr. 4072-73; 
R. Hoffman, Tr. 5625-26.) The most effective means of increasing 
Bales unit volume is to reduce price. (Knowles, Tr. 2838-39, 2845; 
Howell, Tr. 4020; Coyne, Tr. 3563-64.) 

Promotions 

166. CCSW' s Coca-Cola franchise provides that Coca-Cola USA 
pays 100% of the national advertising for Coca-Cola Classic and 50% 
of the national advertising for all other brands, sharing all local media 
costs equally. (Howell, Tr. 3930-31; E. Hoffman, Tr. 406-07 .) 
DPUSA and Seven-Up Company also fund national and local media 
advertising and other promotions. (E. Hoffman, Tr. 40607.) 

167. In retail stores, soft drinks are in a beverage aisle of the 
store. Retailers also display soft drinks at the end of the aisle. 
(Summers, Tr. 6602.) Soft drinks are usually purchased on impulse. 
(CX 2008-P, Q.) 

168. Retailers award display space to suppliers who offer the 
most attractive promotional deals. (Summers, Tr. 6602-03.) Bottlers 
offer discount pricing to retailers for displays and lower consumer 
prices. (Coyne, Tr. 3486, 3488; Summers, Tr. 6613, 6621-22.) 

169. Retailers include soft drinks in their weekly newspaper 
advertising. (Turner, Tr. 1130-31.) 

170. In order to obtain a feature ad, a bottler must offer greater 
discounts than those required to obtain an in-store display. (Gonzaba, 
Tr. 2057; Davis, Tr. 4616.) 

171. Sales volume for products promoted in a feature ad may 
increase 500 or 600%. When products are promoted on display 
without a feature ad, sales may increase 250o/o. (Coyne, Tr. 345152.) 

172. Recently, the cost of ad payments has increased. (CX 203; 
ex 205-06; ex 212-13; ex 3020; ex 1620 ($3.7 million to HEB); 
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CX 2464-N (DPUSA and CCE); Bodnar, Tr. 1481; CX 4018-G; Cole 
Depo., CX 3843, pp. 258-60.) 

173. In 1986 Pepsi COBO paid Kroger $275,000 for 22 feature 
ads in South Texas and in 1987 the payment increased to $1.1 million 
for 20 feature ads. (RX 1130-G.) 

174. A calendar marketing agreement ("CMA") is an ad payment 
by a bottler to the retailer for displays, feature ads in supermarkets, 
or in-store advertising, such as window banners. (Kaiser, Tr. 3229-
31.) 

Bottlers 

175. The number of bottling plants in the United States has been 
steadily declining since 1950. (CX 1671; CX 836-E; CX 3218-M.) 
The number of bottlers decreased by almost 50o/o from 1980 to 1988. 
(CX 858-D.) 

176. CCUSA and PepsiCo have acquired over half of the volume 
of their own bottling systems. (CX 858-E; RX 579.) 

177. Economies of scale led to production in larger, modern 
plants. (CX 3218-M, N; RX 912-0; Bodnar, Tr. 1237-38; E. Hoffman, 
Tr. 189-90, 277 .) Consolidation and the non-producer agreements 
allow production through more efficient bottlers. (Howell, Tr. 4007-
08, 4011-12; Coyne, Tr. 3435.) 

178. The geographic consolidation of bottlers increased the 
efficiency of the bottlers, achieving economies of scale in distribution 
and administration. (Bodnar, Tr. 1232; Schwerdtfeger, Tr. 2290; 
Howell, Tr. 3935, 4006; E. Hoffman, Tr. 190-92, 513; Lydick, Tr. 
3008-09.) 

RELEVANT PRODUCT MARKET 

179. Complaint counsel contend that the relevant product market 
consists of "the manufacture, distribution, and sale of finished 
carbonated soft drinks (or syrups) produced from the concentrates of 
widely advertised branded, carbonated soft drinks, merchandised and 
distributed by direct-store-door delivery, in all channels of distribu
tion" which includes: "branded soft drinks" carried by the Pepsi, Big 
Red, and Coca-Cola bottlers, and Mr. Espinoza's companies, includ
ing fountain soft drinks, mixers and club soda. (Hilke, Tr. 6153-54, 
617 6-77.) I find that relevant product market must be expanded to 
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include: private and warehouse brand soft drinks, seltzers and other 
flavored waters, and non-carbonated soft drinks produced and sold by 
CCSW and competing bottlers. 

Competing Brands 

180. The Dr Pepper Company sells: Dr Pepper, Diet Dr Pepper, 
Caffeine-Free Dr Pepper, Caffeine-Free Diet Dr Pepper, IBC Root 
Beer, IBC Cream Soda, Diet IBC Root Beer, Diet IBC Cream Soda, 
Welch's Grape, Welch's Strawberry, Welch's Orange, Welch's 
Pineapple, and Welch's Punch. (Knowles, Tr. 2642) 

181. The Canada Dry Company sells: Ginger Ale, diet Ginger 
Ale, Club Soda, Tonic, diet Tonic, Seltzer regular, Seltzer Lemon
Lime, and Collins Mixer. (RX 2932-34.) 

182. CCSW sells: Coca-Cola Classic, diet Coke, Caffeine free 
diet Coke, Caffeine-Free Coca-Cola Classic, Coca-Cola (New Coke), 
Caffeine-Free Coca Cola, Cherry Coke, diet Cherry Coke, TAB, 
Sprite, diet Sprite, Minute Maid Orange, diet Minute Maid Orange, 
Mello Yello, diet Mello Yello, Sunkist, diet Sunkist, Fresca, Mr. 
PIBB, A&W Root Beer, diet A&W Root Beer, A&W Creme Soda, 
diet A&W Creme Soda, Welch's Strawberry, Welch's Grape, Lipton 
Tea, diet Lipton Tea, Delaware Punch, Dr Pepper, diet Dr Pepper, 
Pepper Free, diet Pepper Free, Original New York Seltzer, Rasp
berry, diet Raspberry, Root Beer, diet Root Beer, Cream Soda, diet 
Cream Soda, Peach, diet Peach, Lemon Lime, diet Lemon Lime, 
Cima Red, Canada Dry Ginger Ale, diet Ginger Ale, Club Soda, 
Tonic, diet Tonic, Tom Collins, diet Tom Collins, Spike Orange, Red 
punch and Lemon Lime, Hawaiian Punch (in Corpus Christi), and red 
cream, root beer, orange, strawberry, mixers and tonic Fanta in 
fountain. (Summers, Tr. 6581-82; Teague Depo., RX 3007, pp. 33-
34.) These brands are in cans (6-pack and 12-pack), 1-liter, 2-liter 
and 3-liter PET bottles, 10-ounce, 16-ounce and 20-ounce non
returnable bottles, BIB and figals as post-mix and pre-mix fountain 
syrup, 6 V2 ounce and 16-ounce returnable bottles. CCSW sells 145 
different items. (Summers, Tr. 6582.) 

183. Pepsi COBO sells: Pepsi, Diet Pepsi, Pepsi Free, Caffeine 
Free Pepsi, Diet Caffeine Free Pepsi, Mountain Dew, Diet Mountain 
Dew, Orange Slice, Diet Orange Slice, Lemon-Lime Slice, Diet 
Lemon-Lime Slice, Wild Cherry Pepsi, Diet Wild Cherry Pepsi, and 
Apple Slice. (Davis, Tr. 4464, 4639.) 
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184. Grant-Lydick sells: Big Red, 7-Up, Royal Crown, Crush, 
Hires, Squirt, Diet Squirt, Country Time, Hawaiian Punch, Dr 
Pepper, Yoo Hoo, Upper 10, Schweppes, Canfields, and Diet Rite. 
(RX 1665; RX 1614-15.) 

185. DP-SA sold: Dr Pepper, Frostie Root Beer, Country Time 
Lemonade, Hawaiian Punch, Salute Flavors, Canada Dry, Crush, Big 
Red, Royal Crown, Hires, and Barq's. (Turner, Tr. 1035-37; 
CX 3825; Bodnar, Tr. 1234.) 

186. Star Distributing, Mr. Espinoza's company, sells: Nehi 
flavors, Koala Springs Mineral Waters, and Mason Root Beer. 
(Espinoza, Tr. 4182-83.) 

187. Texas Beverage Packers produces: Canfield's, Plaza 
flavors, and Texas Brand. (Hixon, Tr. 7275-83.) 

188. HEB sells Plaza brand in 2-liter PET bottles and cans in the 
same flavors as national brands, including colas. (Chapman, Tr. 
7162-68.) 

189. Kroger produces and sells Big K brand in 2-liter PET 
bottles and cans. (RX 2444; RX 1685.) 

190. Shasta (RX 1957; RX 958-H-J) and Faygo (RX 1953; RX 
958-J) sell flavors in 2-liter PET bottles and cans. (CX I 084; RX 
958, pp. 810-13; RX 1001; Skinner, RX 3011, pp. 3161-62.) 

191 Yoo-Hoo, Artesia, and Ozarka are sold in the San Antonio 
area. (RX 3112; RX 2951.) 

192. Independent soft drink warehouse brands include (CX 814-
Z-7-8): Shasta, Faygo, Sunkist, Hires/Crush/Sundrop, A&W, Dad's! 
Bubble-Up, Welch's, Nesbitt's, No-Cal, Frostie, NuGrape, Sun Crest, 
Moxie, Mason's, and Dr. Wells. 

193. Royal Crown brands include (Coyne, Tr. 3828): Royal 
Crown, Nehi and Diet Rite. 

194. National brand4 and private label5 and other carbonated soft 
drinks are produced on the same equipment. (Summers, Tr. 6445-66; 
RX 2939.) 

4 
"National brand"- brand of soft drinks distributed in most of the United States, generally by 

direct-store-door delivery. 

5 
"Private label" (also private brand or control label)- brand of soft drinks owned by a grocery 

chain or other retailer. 
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195. National brand and private/warehouse brands6 are produced 
in the same plant. (Hixon, Tr. 7275-83.) 

196. Non-carbonated soft drinks (such as Lipton's Iced Tea, Hi
e, Hawaiian Punch, and isotonic drinks like Spike) are bottled and 
canned on the same equipment and in the same containers used for 
carbonated soft drinks, except that nitrogen is used instead of carbon 
dioxide. (Summers, Tr. 6426-28.) 

197. The same tasks are required for distributing and merchan
dising private/warehouse brands and national brands and non
carbonated soft drinks. (Summers, Tr. 6469.) 

198. Consumers seldom are aware of what type of delivery 
method was used for soft drinks. (Kaiser, Tr. 3159; Gonzaba, Tr. 
2125-26; Brinkley, Tr. 2249-50.) 

199. In retail stores, including HEB (Gonzaba, Tr. 2123-24; 
Chapman, Tr. 7156), Kroger (Morath, Tr. 7682; Kaiser, Tr. 3239), 
and Super S (Sendelbach, Tr. 7691-92), private/warehouse, non
carbonated, and national brands are sold next to each other in the soft 
drink aisle. (Summers, Tr. 6595; Howell, Tr. 4024.) 

200. Private label soft drinks in stores in CCSW's territory 
include: HEB ("Plaza") (CX 4022). Kroger ("Big K"), Winn-Dixie 
("Chek Cola"), Stop N' Go ("Parade"). (Hiller, Tr. 5337-38; Howell, 
Tr. 4024-25; Kaiser, Tr. 3158, 3160; Turner, Tr. 1208; Bodnar, Tr. 
1311.) 

201. Grocery wholesalers and bottlers provide "warehouse 
brand" soft drinks to independent grocers. Examples include Shasta 
(RX 1531; RX 1957; Howell, Tr. 4031), Paygo (RX 1953; Summers, 
Tr. 6551), IBC Root Beer (CX 1294), Rainbow, Rocky Top, and 
Parade. (Hiller, Tr. 5337-38; R. Hoffman, Tr. 5534-35.) 

202. Some bottlers produce their own brand name products, 
including the "Texas" brand of Texas Beverage Packers (Hixon, Tr. 
7277-78) sold in SuperS (Sendelbach, Tr. 7691). Rocky Top brand 
sold in Kroger (Morath, Tr. 7667, 7668-69), and "BPI'' brand of 
Beverage Packers, Inc. (RX 1819; CX 202; RX 2245.) 

203. Private label, non-carbonated soft drinks, and warehouse 
brands are delivered to the retailer's warehouse. The retailer delivers 
the product to the retail stores, stocking the shelves and displays, and 

6 
"Warehouse brand" - brand of soft drinks distributed to retailers by delivery to their ware

houses. The brand may be owned by grocery wholesaler, contract packer, bottler, or concentrate 
company. 
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merchandising the product. (Summers, Tr. 6468; Turner, Tr. 955; 
Hoffman, Tr. 327 .) 

204. National brands are delivered by the "direct store door" 
("DSD") method of delivery, where the bottler or distributor delivers 
the product to the retailer's store and stocks and merchandises the 
product on the store's shelves and displays. Some brands like Shasta 
and Faygo are sold nationally but delivered by warehouse delivery. 
(RX 1001.) 

205. The United States Department of Commerce's "Standard 
Industrial Classification" code for soft drinks, SIC No. 2086, includes 
private label, non-carbonated and warehouse brands as well as na
tional brands. (CX 4080, Hilke, Tr. 8540; CX 4160.) 

206. The National Soft Drink Association, the primary industry 
trade association, considers private label soft drinks, warehouse soft 
drinks, and non-carbonated soft drinks produced by soft drink bottlers 
(Lipton Tea, Delaware Punch, Hawaiian Punch) to be "soft drinks." 
(RX 3128; Strickland, Tr. 7956-57.) 

207. Companies which track the sales of private label and 
warehouse brand soft drinks include Nielsen Audits (E. Hoffman, Tr. 
7289-91; CX 27-V), Nielsen Scan tracks (Summers, Tr. 6549-50; CX 
1165-H, W, Z-30-37), and Information Resources, Inc. (CX 2392-A). 

208. The Share of Intake Panel ("SIP"), prepared by NFO Re
search, tracks all beverages including private/warehouse brand soft 
drinks. (RX 2197, pp. 6707-12; RX 2204.) 

209. Witnesses from the marketplace perceive private label, 
warehouse brand, national brand and regional brand soft drinks to be 
generally competitive products. (Howell, Tr. 4028-29; Campbell, Tr. 
1995; Knowles, Tr. 2806-07; Koch, Tr. 1875-76; Trebilcock, Tr. 
5873-74, Turner, Tr. 988.) 

210. Documents and testimony from soft drink bottlers and con
centrate companies refer to competition from private label and 
warehouse brands. Concentrate firms include Procter & Gamble (CX 
774-B, C; CX 858-A); CCUSA (CX 3436, RX 687-D, M, RX 958-B
D, ex 1084, ex 1991-Z-31, ex 3436, pp. 870-71; ex 2230-C, ex 
169-C, Howell, Tr. 4029, 4023-25); PepsiCo (CX 4122-E); DPUSA 
(RX 1405-E); RC Cola (Coyne, Tr. 3602-03, RC Annual Report, RX 
2837, p. 10, RX 2838, RX 2841, p. 10); 7-Up (RX 1990, p. 415); 
Schweppes (CX 2871-B); Canada Dry (RX 2245); and Welch's (RX 
1937, pp. J, L-M). 
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211. The bottlers include CCSW (RX 2060 at C-11965, RX 226-
A, K, RX 480-J, ex 3158-K, ex 3784, ex 2974-Q-R, RX 398); 
Pepsi COBO (RX 2503-A, D, RX 1259-A, RX 1287-E, CX 4122); 
and CCE (RX 1479-J). 

212. The retailers include: HEB (Gonzaba, Tr. 2122-23); Super 
S (Sendelbach, Tr. 7691); Stop-N-Go. (RX 1506.) 

213. In 1984, a CCSW market report stated that {RX 2059 p. 
117 57): "We continue to watch price brands such as Shasta and 
private label store brands increase their space, share of market and 
even ad take." 

214. Fanta, the Coca-Cola flavor line, competes directly with 
private label soft drinks. It is delivered direct-store-door. (RX 687; 
CX 8134-D-X; RX 958-Z-6.) 

Prices 

215. When Jim Turner, the Dr Pepper bottler in Houston, sets his 
prices on the pepper and lemon-lime soft drinks he looks at branded 
competitors, Coca-Cola and Pepsi. But he watches the prices for 
private labels because they could affect his sales of Sunkist, 
NuGrape, Squirt, Big Red and A& W. (Turner, Tr. 988.) 

216. Robert Chapman, of H.E. Butt, explained the price gap 
between private and national brands (Tr. 7190): 

Q. Does H-E-B try to maintain Plaza as the cheapest brand? 
A. Yes, we do. 
Q. Can you tell us why? 
A. Yes. To be competitive with other private labels from other companies, other 

private label brands such as companies like Kroger or somebody else might 
have. 

Also, we pay less for it, and the consumer can only buy it at H-E-B. If the 
consumer is really a Plaza liker, then the consumer can only get it at our stores. 
So we want to keep them coming back there and keep them happy, so we try 
and price it below the other brands. 

Q. Does H-E-B make any effort to try to maintain at least an everyday margin 
between national brands, DSD brands and its private label? 

A. We have set our markups based on cost, generally, and because the costs are 
different, there is a spread. We don't say, well, we are going to be 15 cents a 
six-pack or whatever difference, but we base it off of costs and the costs 
naturally do that. _ 

Q. If DSD prices decreased, what impact would that have on your private labels, 
or would it necessarily have an impact? 

A. I believe the sales would decrease on private labels. 
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217. In February 1989, Texas Bottling Group in San Antonio 
raised wholesale price six percent resulting in a three to four percent 
net price increase after discounts. Big Red matched the price in
crease in mid February. Pepsi matched the increase on March 1. The 
Nielsen Ratings for the February/March period indicated that private 
label market share increased up to 20%. (CX 3806-Z-56.) 

218. An RC bottler from Iowa testified that he priced off national 
brands but watched the price gap (20o/o in his market) between 
national brands and private labels. (Trebilcock, Tr. 5873.) 

219. Texas Beverage, a contract packer, has given up major 
holidays to national brands because their prices are so low. (Hixon, 
Tr. 7303.) 

220. Shasta seeks a mid-point position between the prices of 
private label and national brands. (RX 3011, p. 3197 .) 

221. In 1983, a Coca-Cola official estimated that "private/control 
labels peg their net prices to those of the national brands (an average 
of 29% lower)." He estimated warehouse brands, like Shasta and 
Faygo, at 20% lower in price. (CX 814.) 

222. David Davis, Vice President of Pepsi USA, testified about 
the affect in San Antonio of price competition between national and 
private brands (Tr. 4528-29): 

Q. With regard to San Antonio, did private labels come back or increase in their 
market share? 

A. Yes, they did. 
Q. Was that a result of the branded price increase? 
A. It's my opinion it is, yes. 
Q. How so? 
A. We felt like when you're getting national brands down so low -- 99 cents, 

you're taking market share out of private label then. 
When the prices are higher, then you still have the. price shopper that's going 
to pick up the private label. Therefore, you're losing share back to the private 
label. 

Q. Well, since 1988 have you seen any interaction between private labels and 
your Pepsi brands? 

A. You mean in the same ad? 
Q. No. With regard to either losing market share or losing volume. 
A. Yeah. We took a volume hit when prices came up. Share-- We saw private 

label pick up some share also. 
Q. How significant? 
A. I don't recall. It just seems like it was out of both of us. 
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223. In 1989 Pepsi Cola report on Nielsen performance stated 
that (RX 2503-A): 

Private label was the key beneficiary of 1988 Corp. Pepsi ( -0.9) and Corp. Coke 
(0.7) share losses in Pepsi-Cola South with a 1.3% share growth v. 1987. 

The Pepsi report stated that in San Antonio, private label increased 
market share by 2.4% in 1988 and Coca-Cola lost 2.8% while Pepsi 
stayed the same. (RX 2503-M.) 

224. When setting the retail price for Coca-Cola, the H.E. Butt 
grocery chain does not consider private label or Pepsi prices, but uses 
cost-based pricing. (Gonzaba, Tr. 2106-07 .) 

225. Toby Summers testified about the market share changes 
caused by price competition between national brands and private 
labels (Summers, Tr. 6556, 6726-27): 

Q. What is your opinion as to why control brands fell that particular bimonthly? 
A. It's influenced by the ad feature activity. The summer ad feature activity, the 

summer of '89 was heavily influenced by national soft drinks and, therefore, 
I think what you saw would be -- What you should see is that the national soft 
drinks, when they go on ad, spike down or get down, whatever you want to call 
it, and suck up and siphon off private label volume. 
And the inverse happens when the private labels are on ad. They spike up into 
the national brand share and siphon off share. 
So you see a trade-out that's heavily influenced by the ad feature frequency. 

Q. Have you and I discussed that earlier in your testimony concerning the situa-
tion in 1989 on the FM and AM Nielsens, bimonthly Nielsens? 

A. Yes, we did. 
Q. Can you tell us again what that relationship was? 
A. It was the same relationship. When private labels hit one of their two strongest 

months, which was FM at 18 share, I believe, Pepsi hit one of their lowest 
months. 
The following month private labels were at 14-something, which was another 
strong month, and Pepsi continued to be somewhat depressed. 
Later on in the summer months, Pepsi went up and the private label share went 
down to about seven -- or control brands went down to about seven, I believe. 

226. In 1982, private label and control brand soft drinks had 
5.7% of the San Antonio market. This is one of the lowest such 
market shares in the country. The United States average was about 
10.5%, and in some markets the share is over 20%. (CX 1084-D.) 
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227. "Control brand" in Nielsen means private label controlled 
by retailer (excluding Shasta and Faygo). (Summer, Tr. 6551.) 
Controlled brands bimonthly share of food stores in San Antonio was 
(RX 2806-X pp. 17): 

1988 1989 
February 5.1% 18.0% 
April 7 .2o/o 14.9o/o 
June 8.6% 7.0% 
August 8.2% 11.5% 
October 10.0% 13.2o/o 
December 6.7% 

The 18o/o shares in February 1988 and February 1989 coincided with 
Plaza ads by HEB. The drop in share in December 1988 and June 
1989 coincided with ad feature activity by the national brands. 
(Summers, Tr. 6553-57.) 

228. Normally, private/warehouse prices average between 20% 
and 30o/o below the prices of national DSD brands. (Adams Depo., 
ex 3814, p. 39; ex 814-A.) 

229. When national brands are promoted, the retail price of 
national brands drops near or below the price of private/warehouse 
brands. (Trebilcock, Tr. 5873-74; Bodnar, Tr. 1555-56; Summers, 
Tr. 6549.) Retailers use reduced prices on national brand soft drinks 
to demonstrate to consumers that their prices in general to consumers 
are low. (Howell, Tr. 3951-52.) Retail price reduction of national 
brand soft drinks reduces sales of private label brands. (CX 3031; 
RX 538-Z-99 ("The primary victims of lower DSD prices were the 
warehouse and private label brands, which experienced marked share 
loss and volume decline"); Hixon, Tr. 7303, 7360; Lydick, Tr. 2973; 
Chapman, Tr. 7190; Turner, Tr. 988; Campbell, Tr. 1999; Skinner 
Test., RX 3011, pp. 3171-78, 3197-98.) 

230. When the price difference between private/warehouse brands 
and national brands increases (Davis, Tr. 4528-29), or when retailers 
promote their private brands heavily, the market share of private label 
increases. (Kaiser, Tr. 3252; Bodnar, Tr. 1359-60; Sendelbach, Tr. 
7692-93; Hixon, Tr. 7303; Howell, Tr. 4118.) Private brands in San 
Antonio had 18.3% share in February/March 1990. (Summers, Tr. 
6554; ex 3708; ex 3784-A, D.) 
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231. Dr. Hilke, complaint counsels economist, ran "price sign 
tests" comparing the movement of prices of national brand to that of 
private label and warehouse soft drinks. (Hilke, Tr. 5948-56; CX 
1678) Prices moved in the same direction eight out of ten times. (CX 
1678-B.) 

232. Respondent's economist, Dr. Strickland, calculated the 
probability that private label and national brand soft drinks would 
randomly move in the same direction eight out of ten times was less 
than six percent. (RX 3088; Strickland, Tr. 7979.) 

Consumers 

233. The quality of merchandising for DSD and warehouse 
brands can vary. Some bottlers' employees do a good job of mer
chandising their DSD products; others do a poor job. (CX 2627-Y to 
Z-10; Hixon, Tr. 7362.) HEB does a better job of merchandising its 
Plaza private brand than Pepsi does of merchandising its DSD
delivered brands. (Sumn1ers, Tr. 6472.) 

234. One market research report perceived that the use of private 
brand soft drinks is "significantly higher" among Hispanic consumers 
than it is among other consumers. (CX 2662-Z-66.) About 55o/o of 
San Antonio's population is Mexican-American. (Bodnar, Tr. 1224.) 

235. The three liter PET bottle is a much better seller than the 
two liter PET bottle in San Antonio. The opposite is true for the rest 
of the state. (Kaiser, Tr. 3189, 3249.) 

Retailers 

236. Private label soft drinks are more profitable for the retailer 
than national brands. (Sendelbach, Tr. 7692.) 

237. Private label soft drinks have more space relative to sales 
than national brand soft drinks (Kaiser, Tr. 3267-68; Smith Test., Rx 
3005, p. 3721) because the retailer controls the allocation of space. 
(Davis, Tr. 4761-62; RX 256; CX 3270; CX 3384-H.) 

Similar Products 

238. Canada Dry mixers and seltzers are in the relevant product 
market. (Hilke, Tr. 6177 .343) Similar products like Original New 
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York Seltzer, Perrier and Artesia should also be included. (Strick
land, Tr. 8005, 8012-13.) 

239. CCSW sells Canada Dry mixers and Ginger Ale in bottles, 
cans and fountain syrup. Canada Dry mixers include Tom Collins 
mix, club soda, sparkling water, and diet versions of these products. 
(Summers, Tr. 6529-30.) 

240. Bottled carbonated water and Canada Dry products are 
usually in the beverage section of a supermarket. (Summers, Tr. 
7860.) 

241. Flavored seltzer is a premium-priced drink which is clear in 
color, premium priced, in flavors such as lemon, raspberry, peach and 
root beer. (Summers, Tr. 6532; CX 2916 (CD Sparklers).) The seltzer 
segment has grown recently. (CX 2914-Q, R; CX 2390; Espinoza, Tr. 
4196-97 .) New products have been introduced by both existing 
concentrate companies and new entrants. (RX 2235.) 

242. CCSW has developed a new product called "Spike," which 
is an isotonic soft drink similar to Gatorade. (CX 308; CX 3685.) 
Other isotonic products sold in CCSW territory are QuicKick, 
ProMotion, and 10-K. (Summers, Tr. 6534; Antle, Tr. 3111-12.) 

243. CCSW produces and packages non-carbonated soft drinks, 
including Lipton Iced Tea (RX 345), Delaware Punch, and Hawaiian 
Punch. (Summers, Tr. 6426-27 .) Grant-Lydick sells Country Time 
Lemonade, a non-carbonated soft drink, in 12-ounce cans in food 
stores and vending machines. (Bodnar, Tr. 1547 .) These "still" 
drinks must be packaged with nitrogen to provide pressure to 
strengthen aluminum cans. (Turner, Tr. 1405-06.) CCSW packages 
these products, using the same production equipment, in the same 
sizes and types of containers that it packages carbonated drinks. 
(Summers, Tr. 6427-28.) CCSW generally prices these still products 
at the same prices charged for carbonated soft drink brands in food 
stores and vending machines. (Summers, Tr. 6538.) 

244. Pepsi USA is test-marketing H20h!, a bottled water, 
Mountain Dew Sport (an isotonic beverage), and Tea Breeze (a 
canned tea). (Davis, Tr. 4639-43; Christian Depo., CX 3912, pp. 79-
83; CX 387; CX 1934; CX 2903-F, G ("Schweppes"); CX 2916-Q.) 
The differences between carbonated soft drinks and non-carbonated 
drinks have blurred as products with characteristics of both have been 
introduced. (RX 2200; CX 2330-D; CX 2903-F, G; CX 2916-Q; RX 
2255; RX 2267; RX 2963; Koch, Tr. 1876.) 
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RELEVANT GEOGRAPHIC MARKET 

245. The geographic area of the Dr Pepper franchise acquired by 
CCSW in 1984 consisted of seven counties in Texas (Atascosa, 
Bandera, Bexar, Frio, Kendall, Medina, and Wilson) and portions of 
three other counties (Blanco, Carnal, and Karnes). This region will 
be referred to as "the ten-county area." (Amended Complaint, p. 3 
Section 9; Hilke, Tr. 5988.) I find that the relevant geographic 
market exceeds the ten-county area. 
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246. Here is a map of the ten-county area compared to the Pepsi 
Cola franchise area (RX 2973-A): 
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246a. Here is a map with cities and distances (RX 2964 ): 
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Shipments 

247. Much of the soft drinks sold within the ten-county area are 
produced outside that area. Grant-Lydick has no canning line, and 
has purchased 98-99% of its canned soft drinks from the Turner DP 
canning plant in Irving (Turner, Tr. 1117; Bodnar, Tr. 1526-27) and 
the Better Beverage, Inc. plant in Hallettsville (Campbell, Tr. 1926, 
1987), both of which are outside the ten-county area. The Seven-Up 
and RC Cola products sold by Grant-Lydick and its predecessors in 
the San Antonio area since 1982 have been produced in the Houston 
bottling facility presently operated by Turner DP. (Turner, Tr. 929; 
Espinoza, Tr. 4248-49; Bodnar, Tr. 1557.) 

248. Until June 1990, Pepsi COBO imported all canned soft 
drinks sold within the ten-county area from its plant in Houston 
(Davis, Tr. 4461-62, 4464, 4630-32) which is outside the ten-county 
area. Fifty percent of Pepsi COBO's sales are in cans. (Davis, Tr. 
4630-31.) 

249. Pepsi COBO also obtained 22% of its bottled soft drink 
products from outside the ten-county area. (Davis, Tr. 4632.) 

250. In 1990 Pepsi COBO moved a can line from Conroe to its 
bottling plant in San Antonio, at a cost of from $1.0 to 1.3 million. 
(Amrosowicz, Tr. 808, 822-23.) 

251. Kroger produces its Big K soft drinks for Texas in its plant 
near Dallas. (Knowles, Tr. 2837; Morath, Tr. 7665-66; Kaiser, Tr 
3254-56.) Shasta's plant in Houston, Texas, produces all of Shasta's 
soft drinks for Texas. (Knowles, Tr. 2689.) 

252. Beverage Packers, Inc. supplies all of Texas, including San 
Antonio, from its Fort Worth plant. (Hixon, Tr. 7274; Morath, Tr. 
7670.) 

253. Star Distributing purchases Nehi finished products from 
Temple Dr Pepper Bottling Company in Temple, Texas (outside the 
ten-county area) for distribution in San Antonio and the Rio Grande 
Valley. (Espinoza, Tr. 4193; Coyne, Tr. 3433.) 

254. CCSW produces 12-pack cans in its Cuero facility (outside 
the ten-county area) for distribution throughout its franchise territory. 
(Summers, Tr. 6403-04.) 

255. USA supplies Coca-Cola concentrate and much of the Coca
Cola fountain syrup sold in the ten-county area and throughout Texas 
from its syrup plant in Dallas. (Short, Tr. 7734-35; Howell, Tr. 
3984.) 
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256. Much of the soft drinks produced within the ten-county area 
is shipped and sold outside that area. CCSW ships soft drinks from 
San Antonio and Cuero throughout its territory to the Corpus Christi, 
Victoria, Temple, Uvalde and Del Rio warehouses. (Summers, Tr. 
6410~ E. Hoffman, Tr. 130, 201.) CCSW produced soft drinks for 
Fredericksburg Coca-Cola Bottling Company. (Schwerdtfeger, Tr. 
2463.) About 45% of CCSW' s sales are outside the ten-county area. 
(Summers, Tr. 6423-25.) 

257. Texas Beverage supplies soft drinks throughout Texas from 
its San Antonio plant. (Hixon, Tr. 7272-74, 7278.) About 50% of 
Texas Beverage's production is sold outside San Antonio. (Hixon, 
Tr. 7290.) 

258. Grant-Lydick has one bottling plant, located in San Anton
io. (RX 2939-D.) Grant-Lydick supplies its sales centers in Austin, 
Corpus Christi, Victoria, Rio Grande and La Grange with bottled 
products produced in the San Antonio plant. (Bodnar, Tr. 1338-40.) 

259. Pepsi COBO's San Antonio bottling plant packages soft 
drinks in two-liter and three-liter PET bottles. (Davis, Tr. 4461.) 
Three-liter Pepsi bottles for shipment throughout Texas are produced 
in San Antonio. (Davis, Tr. 4636; Amrosowicz, Tr. 827-28; CX 
2360-A.) About 35% of the San Antonio three-liter bottle production 
is sold outside the ten-county area. (Amrosowicz, Tr. 827-28.) 

260. In 1983, 75% of the product produced by plants in San 
Antonio was sold in the ten-county area, and 78% of the product sold 
within the ten-county area was produced within that area. (Strickland, 
Tr. 8040-41, 8672; RX 3129.) 

261. In 1988, 57% of the product produced by plants in San 
Antonio was sold in the ten-county area and 77o/o of the product sold 
in the ten-county area was produced within that area. (Strickland, Tr. 
8046-50; RX 3130.) 

262. Hilke performed Elzinga-Hogarty ("E-H") calculations.7 

One set involved an E-H calculation based on a 1990 extrapolation 
of 1988 production and sales estimates (CX 4089-E), adjusted for the 
fact that Pepsi has moved a can line to San Antonio in June 1990. 
(Hilke, Tr. 8516, 8554.) Another set re-calculated Dr. Strickland's 
E-H figures, but excluded private label and warehouse brand sales 
and production. (CX 4089-A; CX 4089-C; Hilke, Tr. 8516, 8555.) 

7 
The E-H test measures actual shipments of relevant product into and outside of a proposed 

region. To qualify as a relevant geographic market. an area must satisfy a two-pronged test: '"Little in 
From Outside" ("LIFO") and "Little Out from Inside" ("LOFI''). 
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263. The 1983 calculation gave a LOFI percentage of 81% and 
a LIFO percentage of 77% (CX 4089-Al B), thus failing the most 
recent (90%) version of the E-H test. (Hilke, Tr. 8551-52.) 

264. The 1988 calculation gave a LOFI percentage of 59o/o and 
a LIFO percentage of 76% (CX 4089-C, D), failing the "weak" (75o/o) 
LOFI test. (Hilke, Tr. 8553-54.) 

• 265. The 1990 calculations gave a LOFI percentage of 62% and 
a LIFO percentage of 85% (CX 4098-E, F) thereby failing the 
"weak" 75% LOFI test. (Hilke, Tr. 8554.) 

266. The freight cost to ship a truckload of soft drinks is between 
$0.75 and $1.10 per mile. (Hixon, Tr. 7286; Amrosowicz, Tr. 807, 
859-60; Summers, Tr. 6884, 6915.) Truckload capacity varies with 
the type of soft drink package; a truck can carry 2200 cases of cans. 
(Amrosowicz, Tr. 859-60.) 

267. Using a cost figure of $0.75 per mile, Toby Summers 
calculated that a 10% increase ($0.59) in the wholesale price of 
canned soft drinks would enable canned soft drinks to be shipped a 
distance of 793 additional miles on a round-trip basis without back 
hauling. (Summers, Tr. 6437-38,6885, 6915-17.) Back haul would 
reduce the shipping cost. (Bodnar, Tr. 1528-29.) 

268. CCSW has sales centers in Del Rio, Uvalde, Kerrville, 
Victoria, Corpus Christi, Temple and San Antonio. (E. Hoffman, Tr. 
57, 201-03; Summers, Tr. 6407-08.) CCSW ships from its San 
Antonio plant up to 150 miles to supply its sales centers. Three of 
the sales centers are about 150 miles from San Antonio, two are about 
100 miles away and one is 60 miles. (RX 353.) 

269. Turner DP purchases Original New York Seltzer from a 
contract producer in Des Moines, Iowa, 900 miles away. (Turner, Tr. 
1006; Trebilcock, Tr. 5811, 5867, 5869.) 

270. Pepsi COBO ships throughout Texas from its plants in 
Conroe, Houston, San Antonio and Mesquite. (RX 1238-E, F; 
Amrosowicz, Tr. 847-48.) Pepsi COBO ships 260 miles from its 
Conroe can plant. (Amrosowicz, Tr. 847-49; CX 2380-C.) 

271. Grant-Lydick purchases soft drinks in cans from Dallas and 
ships them to San Antonio (280 miles) and from there an additional 
240 miles to Harlingen, Texas, for a total cost of 25¢ per case. 
(Bodnar, Tr. 1528-30.) 

272. Kroger supplies soft drinks to its warehouses in Louisiana, 
Tennessee and throughout Texas from the Garland production 
facility. (Morath, Tr. 7665-66; Kaiser, Tr. 3254-58.) 
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Territories 

273. The ten-county geographic market consists of the Dr Pepper 
franchise area acquired by CCSW in September 1984. (F 274.) It is 
smaller than the territory in which: CCSW operated before and after 
September 1984 (CX 1854-B); the geographic territory in which DP
SA operated before and after September 1984 (Bodnar, Tr. 1522-24); 
and the 35 county franchise area for the Canada Dry brands acquired 
by CCSW in September 1984. (RX 2972.) The ten-county area does 
not include the eleven additional counties in the Dr Pepper franchise 
territory acquired by CCSW after September 1984. (Rx 352.) 

274. In 1984, the Dr Pepper franchise acquired by CCSW was for 
ten counties including San Antonio. (RX 2964.) Later the franchise 
was expanded to 21 counties, through the acquisition of American 
Bottling Company of Corpus Christi. (RX 352; R. Hoffman, Tr. 
5597-98; RX 6-B.) In 1984, CCSW was franchised by Coca-Cola 
Company in 29 counties, including San Antonio. By 1989, the 
franchise had increased to 51 counties. (RX 2971; Strickland, Tr. 
8085-86.) In 1985, CCSW operated primarily in the ten-county area, 
but about 30% of its sales were distributed outside of that area. (CX 
418-Z-4.) In 1986, CCSW operated in 39 counties in Texas. (CX 
1854-B.) 

275. CCSW's current franchise territory includes San Antonio 
and 60 counties in southern, central and eastern Texas. (RX 352; RX 
6; E. Hoffman, Tr. 201, 496-98.) 

276. Grant-Lydick' s current franchise territory includes San 
Antonio and 60 counties in southern central and eastern Texas. (RX 
3; RX 5 (RC Territory); Coyne, Tr. 3502-04; RX 2970.) 

277. Pepsi COBO' s franchise territory includes San Antonio and 
105 contiguous counties in the eastern half of Texas. (RX 2973; RX 
2; Howell, Tr. 4013-14; Davis, Tr. 4451-54.) Pepsi COBO also has 
other counties in West Texas and in the Rio Grande Valley. (RX 2; 
F 246.) 

278. There are no territorial restrictions in the sale of CCUSA or 
DPUSA fountain syrup to retail accounts. (Howell, Tr. 4005; 
Cassagne, Tr. 7619-20.) 

279. There are no territorial restrictions in the sale of private 
label or warehouse soft drinks. (Hixon, Tr. 7277-78.) 

280. HEB currently operates 165 stores in South-Central Texas. 
(RX 4; Gonzaba, Tr. 2111-13.) Forty of these are within Bexar 
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County. (Chapman, Tr. 7144; Summers, 7843.) There are 86 HEB 
stores in CCSW's franchise territory. (Summers, Tr. 6593; RX-4.) 
HEB distributes grocery products (including its Plaza soft drinks) to 
all its stores from the warehouse located in San Antonio. (Chapman, 
Tr. 7141; Gonzaba, Tr. 2114.) 

281. Kroger's Houston "KMA" ("Kroger Marketing Area"), is 
from Eastern Louisiana to West Texas, and includes San Antonio and 
the ten-county area. (CX 3966-Z-12; CX 2037-C; Kaiser, Tr. 3156.) 

282. Albertson's Texas Division marketing area includes 55 
stores in North and South Texas and 12 stores in Louisiana. (Donald, 
Tr. 5287.) 

283. Eckerd's Houston District marketing area includes Houston, 
Beaumont, Corpus Christi, San Antonio and Austin, Texas. (CX 
1144.) 

284. The media advertising measure for television and radio is 
The A.C. Nielsen Company's "Area of Dominant Influence" 
("ADI"). (Strickland, Tr. 8075.) The San Antonio ADI is 15 coun
ties larger than the ten-county area. (RX 2967 .) 

285. The advertising areas for the two major San Antonio papers, 
the San Antonio Light and the San Antonio Express (Strickland, Tr. 
8696-97), includes about 30 counties. 

286. Arbitron sells warehouse shipment data for grocery items as 
a Selling Area Marketing, Inc. ("SAMI") report. (RX 1945; Strick
land, Tr. 8077-78.) The SAMI region which includes San Antonio 
is about 50 counties. (RX 2696.) 

Transshipping 

287. Transshipping is the movement of franchised soft drink 
products from the territory of one bottler for resale in the territory of 
another bottler. The franchise agreements. issued by CCUSA, 
DPUSA and Pepsi USA prohibit transshipping by bottlers. (F 111.) 
Retailers are not parties to bottling franchises. (Neslage, Tr. 8727; E. 
Hoffman, Tr. 391; Howell, Tr. 3977.) 

288. Almost a million cases of Coca-Cola products were trans
shipped into an area north of Houston in 1982. (RX 3122.) 

289. A Pepsi USA log of transshipment complaints against the 
Conroe can plant shows 230 complaints within a 62-month period, 
mostly made by Oneta Company in Corpus Christ. (CX 2327; Davis 
Tr., 4748; Koch, Tr. 8629-32.) 
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290. Quality Liquor Wholesalers, a beverage distributor in 
Amarillo, Texas, dealing primarily in liquor and beer, transships 
cases of soft drinks into SWCC territory. (R. Hoffman, Tr. 568990.) 

291. SWCC received over $200,000 in 1986 and 1987 for lost 
sales due to transshipping charged to CCE and other bottlers because 
of the activities of Quality Liquors. (R. Hoffman, Tr. 5691; CX 
3623; CX 3645-Z-46 (38,000 cases in 2 months); CX 3624 (153,000 
cases in 10 months).) Quality Liquors continues to transship. (CX 
3636-A (20,000 cases in 1988); R. Hoffman, Tr. 5688, 5691.) 

292. In September 1988 CCUSA fined CCE $177,165 for 35,433 
cases of transshipped product found in SWCC's franchise territory. 
(CX 2409-C.) 

293. In 1989, CCE paid more than a million dollars of trans
shipping fines to CCUSA. (RX 3131-R; Neslage, Tr. 8729-30.) 

294. Resellers of soft drinks in CCSW' s market sell to others 
who sell at retail either in or outside of that market. Such resellers 
include: Sam's Wholesale Club (RX 3121; CX 2199-1), Quality 
Liquors, and vending companies. (Jackson, Tr. 3365, 3375.) 

COMPETITIVE HISTORY 

Effect of Acquisition 

295. The 1984 acquisition did not reduce the number of compet
ing firms or soft drink plants in the market. (Turner, Tr.1158-59.) 
DP-SA continued in operation until it was sold to Grant-Lydick. (F 
54.) 

296. In 1982 DP-SA acquired the former Big Red Bottling 
Company of San Antonio. (F 31.) In 1987 Grant-Lydick acquired the 
San Antonio 7-Up bottler. (F 63.) 

297. Since 1982, PepsiCo acquired the Huntress bottling 
company in San Antonio (F 33), the Pepsi-Cola bottler in Houston 
and in Dallas (F 17), thereby integrating vertically Pepsi operations 
throughout much of the eastern half of Texas. In September 1986, 
CCUSA acquired the JTL bottling operations in Dallas, Houston, and 
Austin, thereby integrating vertically Coca-Cola operations in much 
of the eastern half of Texas except for CCSW's territory. (CX 1512-
D.) 
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298. As part of the 1984 acquisition, CCSW purchased 40% of 
DP-SA' s fleet of used delivery and over-the-road trucks. (F 50.) 

299. CCSW could have acquired the trucks from many other 
sources, including lease companies that sell trucks at the end of the 
lease period. (Summers, Tr. 6771.) 

300. DP-SA sold CCSW the warehouse that was located on 
property adjoining the CCSW property. (Summers, Tr. 6661.) DP
SA had its bottling operation in the building until it acquired the Big 
Red Bottling plant in 1982. (F 56; RX 1580-A.) At the time of 
CCSW' s purchase, DP-SA had publicly listed the warehouse for sale 
but it had not been purchased. (Bodnar, Tr.1519.) 

301. DP-SA sold CCSW 2,150 used vending machines (F 50), 
many of which were located in accounts where CCSW already had 
vending machines. (Summers, Tr. 6773.) Soft drink companies offer 
programs to finance new vendors, and used vendors are readily 
available from brokers. (Summers, Tr. 6671-72, 6772, 6957-58; 
Turner, Tr. 1194-95~ F 60.) 

302. The average age of the machines was five to six years at the 
date of the 1984 transactions. (Little, Tr. 653.) The average useful 
life of a vending machine is ten years. (Turner, Tr. 1194~ Lauterjung, 
'fr. 4901; Little, Tr. 691.) 

303. Most of the machines were in place at customer locations. 
(Schwerdtfeger, Tr. 2452.) Many of the locations already had a Coca
Cola or Pepsi-Cola vending machine in addition to the Dr Pepper 
machine. (Summers, Tr. 6773.) 

304. Dr Pepper products could be added to CCSW vending 
machines without reducing availability of other products. In 
locations where another vending machine could not be installed, 
CCSW replaced the second or third button allocated to Coca-Cola, 
thereby increasing the variety of products available to consumers, 
without reducing competition among products. (E. Hoffman, Tr. 
418.) 

305. Many of the DP-SA vending machines were located at 
military bases around San Antonio, pursuant to vending contracts 
between DP-SA and the Army-Air Force Exchange Service 
("AAFES"). (CX 255-B, D, Z-8, Z-38, Z-44, Z-67.) 



496 FEDERAL TRADE COMMISSION DECISIONS 

Initial Decision 118 F.T.C. 

306. After the acquisition of the Dr Pepper brand, CCSW · 
dropped Mr. PIBB, which had a market share of 2.1% in 1983. 
(Hoffman, E., Tr. 342, 421; CX 122; CX 1681-C.) 

Finance 

307. After adjustment for inflation, the retail and wholesale 
prices of soft drinks in the San Antonio area declined over the 1984-
1990 period. (Davis, Tr. 4697-99; Bodnar, Tr. 1569; Coyne, Tr. 
3500; Campbell, Tr. 1999-2000; Atchison, Tr. 5242.) 

308. The costs to produce finished soft drinks increased over the 
1984-1990 period. (CX 3258; CX 1026.) 

309. CSW' s costs increased and financial support from CCUSA 
has been cut. The cost of an HEB ad buy was 45% higher in 1990 
than in 1989, increasing CCSW's marketing costs by $1.4 million. 
(R. Hoffman, Tr. 5635-36.) 

310. Increasing costs and declining prices of soft drinks de
creased profits of CCSW (Schwerdtfeger, Tr. 2592-93; CX 1541-C), 
and Pepsi COBO. (Davis, Tr. 4695-96.) 

311. Although the financial performance of Better Beverages, 
Inc. is improving in 1990, margins decreased fifty percent from the 
early 1980's to 1989. (Campbell, Tr. 2001-2.) The Victoria area, 
where Better Beverages, Inc. competes with CCSW, is one of the 
lowest priced soft drink markets in Better Beverages' territory. 
(Campbell, Tr. 1950-51, 2000.) 

312. L.C. Vending Company's sales have increased since 1985 
but profits have not. (Jackson, Tr. 3356.) 

313. Texas has the lowest soft drink prices in the United States 
due to high per capita consumption, the strength of Dr Pepper brands 
and promotional efforts of PepsiCo to buy market share. (Turner, Tr. 
979; Campbell, Tr. 1950-51; Trebilcock, Tr. 5874-75.) 

314. eeSW's and SWCe's net prices per case were lower than 
the national average for Pepsi bottlers during 1988. (Strickland, Tr. 
8433-36, 8444; ex 53; RX 2990.) 

315. Price competition has been intense in the San Antonio area 
since the 1984 transactions. (Lydick, Tr. 2974; Bodnar, Tr. 1480; ex 
919-A; ex 1459.) 
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316. Soft drink prices decreased in 1987 when Pepsi COBO 
increased its discounts on soft drinks in Texas and the San Antonio 
area. (RX 1126-M; RX 1129-H, K.) CCSW matched these discounts, 
followed by further reductions by Pepsi COBO. (Davis, Tr. 4548-49, 
4549-59.) 

317. The price of soft drinks in San Antonio in 1987 was below 
the price in 1977. (CX 1427-G.) The average net effective price of 
Pepsi soft drinks in San Antonio during 1987 was $5.45, 12.4% 
below the $6.22 average for 1986. (eX 2382-Y.) 

318. Pepsi eOBO forgoes profits at the bottler level to build 
sales volume and market share in Texas over the long run. (CX 422-
C; ex 2389-K, P; RX 2867; ex 2389-K, P, Z-3; Howell, Tr. 4019; 
Davis 4559-60, 4653; Bodnar, Tr. 1482, 1568; CX 1427-F.) Pepsi 
eOBO has never made a profit at the bottler level in San Antonio. 
(Coyne, Tr. 3456; Davis, Tr. 4561.) 

319. Pepsi COBO directed lower prices at ecsw, hoping to take 
advantage of CCSW' s financial burdens to generate sales, volume 
and market share. (Davis, Tr. 4605,4614-15, 4676-80; CX 3141-C; 
ex 2177-G.) 

320. Pepsi planned to offset $10.4 million in bottling losses in 
South Texas during 1989 with $9.5 million in concentrate profits. 
(CX 778-Z-25.) 

321. CCSW must meet its fixed costs and its interest expense 
while maintaining the cash flow ratios required by its loan agree
ments. (CX 1437; R. Hoffman, Tr. 5634.) 

322. In 1987, price competition and the inability to generate 
sufficient volume growth placed CCSW in financial difficulty. (R. 
Hoffman, Tr. 5643-44; E. Hoffman, Tr. 523-24; Howell, Tr. 3985-
86.) 

323. Based on the unsatisfactory financial performance of CCSW 
in 1987, and the risk occasioned by violations of loan covenants, 
TBG refinanced the acquisition loan. In addition, George Van 
Houten and David Green replaced Norb Cole and David Schwerdt
feger as President and Chief Financial Officer, respectively, on 
January 8, 1988. Toby Summers was promoted to Executive Vice 
President and Chief Operating Officer. The Vice President of Sales, 
Larry Teague, had been terminated in September, 1987. (E. Hoff
man, Tr. 428-31, 525.) In June 1988, Toby Summers replaced 
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George VanHouten as President of CCSW. (E. Hoffman, Tr. 526; 
Summers, Tr. 6708.) 

324. CCSW' s bottling profitability has .been below that of other 
Coca-Cola bottlers in recent years. (RX 759 (1987); RX 760 (1986); 
RX 598 (1985); RX 2049 (1983); RX 303-U.) 

325. The Coca-Cola Bottling Group (Southwest), Inc. (Texas) 
refinanced its debt in 1990 with a group of insurance companies at a 
fixed rate with no principal payments for seven years. (CX 891; E. 
Hoffman, Tr. 291-92.) 

Volume Share 

326. "Brand loyal" consumers will_pay higher prices for their 
br~nd of soft drinks. (Turner, Tr. 1397-98.) "Brand loyalty" refers 
to the extent to which a consumer purchases only one flavor of soft 
drink. (CX 848-V-W; RX 642-E; RX 686-E-F, I.) 

327. Brand loyalty for soft drinks is low and declining. (CX 
1126-C, K; RX 642-E; RX 2842; CX 972-E-4; RX 1323-J; Koch, Tr. 
1869; Davis, Tr. 4757-58; RX 2842-B-L; RX 1368-A; Coyne, Tr. 
3574-75.) 

328. In this market, price competition, and the frequency of low 
"promotional" prices for soft drinks, induce consumers to buy on 
price. (Hixon, Tr. 7304-05; Knowles, Tr. 2837-38; RX 686-E, I; CX 
972-E-4; RX 2843-A007006; RX 1533-F, G; CX 2424-E; CX 2407-
S.) 

329. At least one cola is always on sale. Cola drinkers are 
switchers who buy on price, especially in the sugar segment (non
diet). (Coyne, Tr. 3449-50; RX 686-E-F, I.) 

330. The decline in brand loyalty is due in part to the prolifera
tion of varieties of one trademark. (CX 1274-H.) Before 1983 the 
only brand which carried the "Coca-Cola" and "Coke" trademarks 
was Coca-Cola. Since that time, diet Coke, Coca-Cola Classic, 
Caffeine-Free Coke, Caffeine-Free diet Coke, and Caffeine-Free 
Coca-Cola Classic have been introduced. (F 332-36.) 

331. Sales of the new brands reduce the sales of existing brands. 
(Atchison, Tr. 5190-91; Stout, Tr. 5115.) The projected "cannibaliza
tion rate" of Cherry Coke was 49o/o. (Stout, Tr. 512627; CX 1140-
A.) TAB share declined 50% when diet Coke was introduced. (Sum-
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mers, Tr. 6730-31; CX 168-A.) New packers have the same effect. 
(RX 1365-E.) 

332. In May 1985, CCUSA substituted a reformulated Coca-Cola 
brand ("New Coke") for the old formula ("Old Coke"). (Stout, Tr. 
5042.) 

333. Consumers, especially in Texas, rejected New Coke and 
Coca-Cola market share declined sharply. (RX 680-S.) CCUSA 
reintroduced Old Coke as "Coca-Cola Classic" in September 1985. 
(Atchison, Tr. 5202, 5232; Stout, Tr. 5048.) Sales of New Coke 
dropped dramatically. (Atchison, Tr. 5202, 5205.) New Coke had a 
0.3% market share in the October/November 1989 San Antonio 
Nielsen. (RX 2806-R.) 

334. During the May-September 1985 period, CCSW had an 
18.8o/o decrease in its sales/share. (CX 3557 -0.) Sales of Royal 
Crown Cola, Dr Pepper and Pepsi Cola increased. (Nicholson, Tr. 
3718, 3804; Knowles, Tr. 2660.) Royal Crown's Nielsen share 
jumped from 1.8% in the June/July 1985 to 5.2o/o in the 
August/September 1985 Nielsens. (RX 2806-U.) 

335. In the summer of 1985, CCUSA introduced Cherry Coke. 
The sales share of Cherry Coke in the San Antonio Nielsens peaked 
at 3.3% during August/September 1985, and has been declining ever 
since. (CX 3991-Q; CX 3558-P; RX 2806-R.) Its 1989 annual share 
was 0.3%. (RX 2806-R.) 

336. Caffeine-Free Coca-Cola Classic was introduced in March 
1990 and the national share is now 0.9%. (Atchison, Tr. 5219, 5222.) 

337. Caffeine-free soft drinks appeal to 15-20o/o of consumers. 
The caffeine-free category recently began with Seven Up and Sprite. 
(Coyne, Tr. 3475-76; Atchison, Tr. 5218.) 

338. Surveys of sales show large swings related to changes in 
retail pricing. (RX 452-M; Davis, Tr. 4563.) Texas consumers have 
low prices as a result of the "cola wars". and have become price 
sensitive, so that a change in price will produce a significant volume 
change. (Knowles, Tr. 2837-38.) 

339. Pepsi sales surged 16o/o as a result of the price wars in 1987. 
(RX 2867; RX 2807.) In 1988 Pepsi COBO increased net effective 
prices by an average of 6.9o/o. (CX 4148.) During the first seven 
months of 1989, Pepsi shares were down 19% in bottle/can and 12% 
overall compared to 1988. (CX 4148-A.) 
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340. COBO and Grant-Lydick have increased their Nielsen 
market share in CCSW's territory since 1985. (Summers, Tr. 6766.) 

341. Private label sales volume will increase if CCSW raises 
prices. When private label is featured on ad at a lower price, sales 
volume rises, eroding CCSW sales volume. (Summers, Tr. 6771.) 

342. When private label brands, market share increases, Pepsi 
COBO's share decreases, and when Pepsi COBO's share increases, 
private label share decreases. (RX 2975; RX 43; Strickland, Tr. 
7966-67; Summers, Tr. 6554-57.) 

343. Several retailers, led by HEB, promote private label soft 
drinks heavily. The market share of private label ("control brands") 
has increased from 3.9o/o in 1982 (CX 3557-T), to 18o/o in 1989. (RX 
2806; RX 2961; Summers, Tr. 6553; Howell, Tr. 4092.) From 1984 
to 1989, control brands grew 57%, sales of all other brands grew 
20o/o, in Bexar County. (Summers, Tr. 6766.) 

344. The 1989 San Antonio private brand share for three flavor 
categories of soft drinks (7 .3% of the market) was: grape 75o/o; root 
beer 44%; orange 25o/o. (CX 421-C; E. Hoffman, Tr. 624.) 

345. From 1984 to 1989 the sales share of Dr Pepper in Bexar 
County increased from five to eight percent, a 60o/o increase. (RX 
34-A; Summers, Tr.6727 .) 

346. During 1984 and 1985, market share for Dr Pepper, Pepsi 
(CX 27-Q) and RC Cola (CX 27-U) products increased, while Coca
Cola lost share. (E. Hoffman, Tr. 541-42.) 

347. Soft drink sales and market share in Texas are volatile. (CX 
2392-H, N; RX 488-N-R; RX 666-E; CX 2533-Z-28; RX 1200; RX 
1469-Z-6 (CCE).) 

Public Reaction 

348. Retailer employees testified that there had been no adverse 
consequences from the 1984 acquisition. Chapman of HEB called it 
"a non-event" (Chapman, Tr. 7249) and Sendelbach of SuperS Foods 
said that the acquisition benefited Dr Pepper. (Sendelbach, Tr. 7690.) 

349. Ladd Little, president and owner of L.C. Vending, and his 
sales manager, Terry Jackson, complained about the 1984 acquisition. 
(Little, Tr. 669-70, 705; Jackson, Tr. 3309-10.) L.C. Vending buys 
soft drinks from CCSW and sells them as a direct competitor of 
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CCSW's vending operations. (Jackson, Tr. 3374; Little, Tr. 652, 
703-04.) 

350. L.C. Vending wants to raise the vending price on its soft 
drink machines, but competition with CCSW has undercut any higher 
price. (Little, Tr. 739-41.) 

351. Emery Bodnar, former General Manager of DP-SA and 
currently General Manager of Grant-Lydick also complained about 
CCSW's low prices. (Bodnar, Tr. 1571-72, 1695.) Mr. Bodnar was 
concerned about low pricing on CCSW' s Cima Red, which is similar 
to Grant-Lydick' s Big Red. (Bodnar, Tr. 1369.) 

Innovation 

352. New brands introduced in the San Antonio area since 1984 
include Coca-Cola Classic, Caffeine-free diet Coke, Cherry Coke, 
diet Cherry Coke, Minute Maid Orange and Lemon-Lime, Pepper 
Free, Original New York Seltzer natural fruit-flavored soda, and 
other seltzers, Lipton Tea, Cherry 7 Up and diet Cherry 7 Up 7 Up 
Gold, IBC Root Beer, and Slice. (CX 2038-F, G; CX 2503-Z-3; CX 
1673-B, C; RX 803, p. CC36128633 (New brands introduced from 
1978-87 reached 20.2% share in 1987 Nielsen audit); RX 1183-C 
(New Pepsi brands introduced since 1982 are 15% of business).) 
Thirty-four new brands appeared from 1985 to October 1988. (CX 
1673-B, D; ex 3998.) 

353. New packages have been introduced or emphasized in 
CCSW's territory since 1984, including 16-ounce PET, 1-Liter PET, 
20-ounce PET, 3-Liter PET, Bag-in-Box, and multi-paks of 12, 15, 
and 20 cans. (E. Hoffman, Tr. 563.). 

354. San Antonio was a test market for the 3-liter PET package, 
introduced in 1984. (Atchison, Tr. 5226.) 

Efficiency 

355. In January, 1987, CCSW had a "Reduction In Force," 
reducing payroll by 20%. (CX 920-E, CX 959; CX 241.) 

356. CCSW's acquisition of the Corpus Christi territory, from 
American Bottling Company, and the consolidation into San Antonio, 
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led to a cost savings. CCSW's labor cost per case dropped 21.7% 
between 1986 and 1987. (CX 1399-D.) 

357. Consolidating production into one facility and using idle 
equipment reduced CCSW' s fixed overhead costs of manufacturing. 
(Summers, Tr. 6366.) 

358. CCSW delivers to the customer's warehouse in truck/trailer 
rigs rather than route trucks. Soft drinks are loaded on pallets. (Sum
mers, Tr. 6411-12.) 

359. Under ownership of The Coca-Cola Bottling Group (South
west), Inc., CCSW has had cost savings in consolidation and volume 
discounts on raw materials. (E. Hoffman, Tr. 277-78, 523.) 

Dr Pepper USA 

360. The Dr Pepper brand and DPUSA have been helped by the 
1984 acquisition. 

361. Sales volume and share of Dr Pepper brand soft drink in the 
San Antonio area increased since the 1984 acquisition. (CX 3946; 
RX 2823; Knowles, Tr. 2784-85.) 

362. Dr Pepper per capita sales in the San Antonio area increased 
40% between 1984 and 1988. (CX 709-H.) The rate of Dr Pepper 
sales growth for the nation was about half that rate. (Knowles, Tr. 
2848-49.) CCSW provided Dr Pepper products an excellent distribu
tion system and worked to develop the brand. (Knowles, Tr. 2668, 
2784-85, 2853-54, 2848; Coyne, Tr. 3598; E. Hoffman, Tr. 413.) Dr 
Pepper brands benefit when advertised with Coca-Cola. (Kaiser, Tr. 
3232-33.) 

363. In 1984, per capita sales of Dr Pepper in CCSW territory 
were 74.5 gallons, lower than the 85.1 gallon per capita sales of 
surrounding bottlers, but by 1988, per capita sales of Dr Pepper in 
CCSW territory were 104.7, higher than surrounding bottlers. (RX 
2826; RX 2828; Knowles, Tr. 2794-96; Clarke, Tr. 4380.) 

364. In San Antonio, Dr Pepper bottle/can sales decreased from 
1982 to 1984 but began to increase in 1985 to 1988. (Knowles, Tr. 
2878; RX 2823; RX 2980.) 

365. Military bids require that 80o/o of the can vending business 
be from Coca-Cola and Pepsi bottlers. Dr Pepper Company brands 
are in many vending machines as a result. (Summers, Tr. 6676-77 .) 
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Other Competitors 

366. Grant-Lydick purchased the remaining assets of DP-SA, 
including the bottling plant and equipment and approximately 60% 
of the trucks (Lydick, Tr. 2978-79), for $6.5 million. (Antle, Tr. 
3074, 3099; Turner, Tr. 1158; Lydick, Tr. 2981-82.) 

367. Grant-Lydick estimated that the assets and franchises they 
acquired were worth over $12 million. (RX 1648; Bodnar, Tr. 1645-
46; Lydick, Tr. 2982; Antle, Tr. 3074, 3099.) 

368. The brands which Grant-Lydick took over from DP-SA in 
1984 accounted for 60% of DP-SA's 1983 volume. (Lydick, Tr. 
2978-79.) 

369. Respondent's accounting expert compared Grant-Lydick's 
profitability to the average profitability of 120 bottling companies. 
(RX 204; RX 205-K; Goode, Tr. 7427-33.) He concluded that Grant
Lydick was "doing very well in relation to the average for the 
industry." (Goode, Tr. 7439, 7444.) 

370. Grant-Lydick has been successful in obtaining feature 
grocery ads and in-store promotions for its brands. (CX 2954-B; CX 
3248-A-E; RX 256-B, C; RX 461; RX 1678.) 

371. Nielsen data show that Grant-Lydick receives a higher 
percentage of the total shelf space than its percentage share of sales. 
(Bodnar, Tr. 1613-14.) 

372. Grant-Lydick increased profits from 1984 to 1988. (RX 
2991.) Grant-Lydick has had geographic expansion in recent years. 
(RX 2970.) 

373. Grant-Lydick's brands have had increased sales and share. 
(RX 201-A; CX 438-B, C; Lydick, Tr. 3011-12.) Sales of the Big 
Red brand have grown. (Sharp, Tr. 7546-47.) 

374. Royal Crown's sales records (RX 2846; RX 1793), and 
Grant-Lydick's reported sales ofRC brand products (RX 2784-C, D) 
show growth of RC products sold by Grant-Lydick. (RX 2954-Z-2; 
RX 2955-V, W; RX 2956-V, W; RX 2957-Z-4-7, 10; RX 2958-Z-8, 
11,12.) 

375. Emery Bodnar believes that he has caused Grant-Lydick to 
be a "tremendous success story." (Bodnar, Tr. 1692.) 

376. The financial statements of Texas Beverage Packers show 
a growth in profitability from 1981 to 1988. (Hixon, Tr. 7319-21; 
RX 2953; RX 1845-49.) 



504 FEDERAL TRADE COMMISSION DECISIONS 

Initial Decision 118 F.T.C. 

377. TBP's sales increased from 1981 to 1988. (RX 1850-56; 
RX 2952; Hixon, Tr. 7316-18.) 

EASE OF ENTRY 

Distributors 

378. Bottling plants in Texas are willing to facilitate new entry 
by producing new products (RX 2273), and new soft drink distribu
tors have entered by having contract packers produce their product. 
(Limon, Tr. 4956 (AGA Beverages); Hixon, Tr. 2698; RX 2699.) 
New entrants need not invest the capital required to build a new 
bottling plant. (Howell, Tr. 3999.) 

379. The physical requirements for distributing soft drinks 
consist of: a warehouse to store the product; trucks to deliver the 
product to retailers; and delivery and administrative employees. 
(Espinoza, Tr. 4237; Summers, Tr. 6478-79.) 

380. The cost of the equipment to enter into the business of 
distributing soft drinks is relatively low. The cost of developing a 
DSD distribution system to serve the San Antonio area is about 
$25,000. (Espinoza, Tr. 4237 .) A 1988 Nehi business plan estimated 
that the start-up would cost $30,000 (Rx 2858-G), and take three and 
a half months (RX 2858-E, F), and that profits during the first five 
months would recoup those costs. (Espinoza, Tr. 4231-33; RX 2858-
Q, P.) 

381. A soft drink brand must be accepted by retailers and be 
allotted shelf space, and have access to ad features or instore dis
plays. (Espinoza, Tr. 4210 (with HEB); Donald, Tr. 5293.) 

382. CCSW and Pepsi COBO obtained ad features with HEB but 
lost money because the sales increase did not offset the cost of 
obtaining the ad. (Summers, Tr. 7829-33; Clarke, Tr. 4387-88 (Dr 
Pepper); Davis, Tr. 4705; CX 2394-Z-67 (Pepsi).) 

383. Brands by newer, smaller distributors, such as IBC Root 
Beer (Nelson Brokerage) and Nehi (Espinoza), have acquired ad 
features and sales with San Antonio retailers. (CX 1295; CX 1299 
(IBC in HEB ad); CX 88.) 

384. Retailers can feature their private label brands in ads or in
store displays without incurring any direct costs. (Hilke, Tr. 6282-
83.) 
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385. Access to ad features does not guarantee the success of a 
soft drink product. (Knowles, Tr. 2656-57 .) 

386. Grant-Lydick and Texas Beverage, which have obtained 
fewer feature ads than CCSW and Pepsi COBO in the San Antonio 
area in recent years (Bodnar, Tr. 1378-80), have been profitable 
during this period. (F 372.) 

387. Mr. Espinoza has formed distribution companies for Nehi 
flavors and other brands in the San Antonio area and the Rio Grande 
Valley. (Espinoza, Tr. 4163-67; RX 1777-F, U-V.) 

Bottlers 

388. The cost to install a can line to produce five million cases 
of cans per shift per year with used equipment is $825,000. 
(Summers, Tr. 6460.) 

389. Used equipment is available because of recent consolidation 
in the soft drink industry. (Hixon, Tr. 7296; Bodnar, Tr. 1653-54.) 
Such equipment costs less than half of the cost of new equipment. 
(Summers, Tr. 6447-60.) 

390. Other requirements for entering into the bottling and can
ning business are: a plant, a warehouse and trucks. (Summers, Tr. 

1 6464, 6467, 6478-79.) 
391. Due to the depressed real estate market in South Texas, a 

prospective bottler could easily lease a suitable facility to install a 
bottling line (4,000 square feet). (Summers, Tr. 6465, 6479.) 

392. Just-in-time inventory requires little warehouse space; space 
for seasonally higher inventory is readily available for lease. (Sum
mers, Tr. 6463-64,) 

393. Since 984 new firms have entered the bottling business in 
competition with CCSW. Entry has been quick and inexpensive. 
Kroger purchased the Safeway bottling and canning plant in Garland, 
Texas in the fall of 1987 for $1.1 million. (CX 2827; CX 2828-A; 
Morath, Tr. 7661-62; RX 2304; RX 2441; RX 1740-B, H, I, N; RX 
1741; RX 1744; RX 1745; RX 1750; RX 2441-A; RX 1711.) Kroger 
spent $600-700,000 to get the plant into production (Morath, Tr. 
7661-62; RX 2441; RX 1760), which took four months. (Morath, Tr. 
7662.) The Garland plant produces five million cases per year, 
including Kroger's private label brand and contract-packed brands. 
(Morath, Tr. 7662-64.) 
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394. HEB previously produced soft drinks (Chapman, Tr. 7155), 
but now uses Texas Beverages Packers ("TBP"), a contract packer, 
to produce Plaza, its private label soft drink. (Chapman, Tr. 7147; 
Hixon, Tr. 7298; Summers, Tr. 6562.) In 1987 HEB determined the 
costs of installing a bottling line in an HEB warehouse. (CX 201-B, 
C; RX 2040.) The project would cost $2.7 million and take a year. 
(Chapman, Tr. 7152-53; CX 201-B; RX 2040-A.) HEB projected 
that the annual contribution from running the bottling line would be 
$449,000. (Chapman, Tr. 7153; CX 201-B; RX 2040-A.) 

395. HEB compared this cost with price offered by TBP, their 
current contract-packer. (CX 201-C, E; RX 2040-B; RX 2041.) 
HEB decided to extend their current contract-packing with TBP for 
two years. (Chapman, Tr. 7150-51; Hixon, Tr. 7298-7301; CX 201-
B, M; RX 2040-A, B.) HEB reserved the right to build their own 
bottling plant during the life of the contract.' (CX 201-A; RX 2039.) 
Recently, while remodeling an existing warehouse in San Antonio, 
HEB installed water and sewage equipment to facilitate the installa
tion of a bottling line. (Chapman, Tr. 7150.) 

396. Bottling of nationally branded soft drinks, to be delivered
store-door in the San Antonio market, has comparatively high entry 
barriers. "[N]ew entrants are severely restricted and are relegated 
primarily to additional regional or other non-major brands with 
relatively insignificant market positions." (CX 1406-Z-9; CX 102-P.) 

Concentrate Manufacturing 

397. "Flavor houses" inexpensively provide concentrates for new 
products. (CX 650 (Monarch); Antle, Tr. 3115-16; Turner, Tr. 1427; 
Bonica Test., RX 3010, pp. 3373-74.) A new entrant like Soho 
(Collier Test., RX 3015, pp. 4080-82) can rely on flavor houses to 
produce concentrates for their products. (Morath, Tr. 7668 (Kroger).) 
CCSW makes and sells Cima Red and Spike. (CX 436; RX 541; 
Summers, Tr. 6687 .) The flavor extracts for these two products are 
purchased by CCSW from Universal Flavors. Flavor extracts from 
a flavor house like Universal Flavors are less expensive than the 
bottling concentrate sold to CCSW by its soft drink franchisors. (RX 
541-B; Summers, Tr. 6546-47.) 

398. A bottler could introduce a new product within a short time. 
(Bodnar, Tr. 1681-82; Clarke, Tr. 4372 ("four weeks"); Turner, Tr. 
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1425-27 ("8-12 weeks"); Coyne, Tr. 3584-91 ("3-6 weeks"); 
Amrosowicz, Tr. 869-70 ("60 days").) 

399. CCSW introduced Cima Red, a red cream soda product 
similar to Big Red (Schwerdtfeger, Tr. 2366-69; E. Hoffman, Tr. 
345-46; CX 436) within six months at a cost of $7,500- $15,000 (CX 
428-C; CX 436-0). Cima Red reached a 1.1 o/o market share in the 
October/November 1988 Bexar County Nielsen audit. (RX 2806-X.) 
CCSW' s new isotonic soft drink, Spike (RX 541; CX 3685; CX 308) 
reached full production within three months after the name was 
selected. (Summers, Tr. 6692.) 

400. Better Beverages introduced ProMotion, an isotonic soft 
drink product, in May 1990, two months after signing the franchise 
agreement, with newspaper coupons, point of sale material, and 
retailer authorization in place. (Campbell, Tr. 1991-93.) 

401. Better Beverages introduced Red Red, a red soft drink 
product of the Monarch Company that is similar to Cima and Big 
Red, in May 1990 after two months of preparation. (Campbell, Tr. 
1995.) 

402. Better Beverages introduced Nesbitt's Orange, Strawberry, 
and NuGrape immediately after obtaining the franchise. (Campbell, 
Tr. 1994-95.) Oneta Company developed and introduced Everest 
Seltzer in a two-month period. (Koch, Tr.1902.) 

Piggybacking 

403. New entry at the concentrate level has been facilitated by 
"piggybacking." (F 112-16.) A new concentrate can enter a market 
readily by distribution through a bottler already distributing compet
ing products. (Espinoza, Tr. 4185, 4189.) Dr Pepper distribution 
through CCSW is piggybacking. 

404. Piggybacking allows new entrants to take advantage of the 
distribution systems developed by established concentrate companies. 
(Knowles, Tr. 2765-67, 2772-73.) 

405. Piggybacking allowed fast, low-cost new entry or geograph
ic expansion of Dr Pepper, Welch's, A&W, Sunkist, and Canfield. 
(Lydick, Tr. 2975, 2975-76; Knowles, Tr. 2767-68, 2772-73.) 

406. As a result of the decision to license cola bottlers, Dr 
Pepper's national market share grew from 2% in 1960 to 5% in 1978, 
a growth rate faster than the national average for the soft drink indus
try. (Knowles, Tr. 2767-69.) 
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407. CCSW quickly distributed new drinks like Lipton Tea, 
Delaware Punch and Original New York Seltzer. Caffeine-free 
Classic Coca-Cola took less than five weeks to introduce in the San 
Antonio market. (Summers, Tr. 6687.) 

POTENTIAL EFFECTS 

Market Power 

408. CCSW attempted to raise its prices in 1988, but was unable 
to do so. (Summers, Tr. 6763; R. Hoffman, Tr. 5546-47, 5550-51.) 
CCSW had to match Pepsi price reductions or lose market share. (F 
316.) 

409. CCSW in 1989 increased its average list price from $9.37 
to $10.06, or 69¢ per case. (RX 2990.) CCSWwas unable to increase 
its prices above the amount required by cost increases. (Strickland, 
Tr. 8134, 8186.) 

410. In 1989 Pepsi COBO attempted a series of price increases 
averaging 6.9% in South Texas. This led to a 19% reduction in Pepsi 
COBO's sales during the first seven months of 1989. (RX 2987; 
Strickland, Tr. 7987-88, 8000-04.) 

411. Bottlers' profit margins on soft drinks have shrunk since the 
early 1980's. (F 310.) This has forced bottlers to cut operating costs 
and pursue increased sales. (R. Hoffman, Tr. 5634-35; Turner, Tr. 
1431.) 

412. Pepsi COBO is aware of CCSW' s financial difficulties 
(Davis, Tr. 4605; Schwerdtfeger, Tr. 2375-76, 2601) and is unlikely 
to allow CCSW to increase prices. (Summers, Tr. 6763.) 

Collusion 

413. The 1984 acquisition did not reduce the number of competi
tors in the San Antonio area. (Turner, Tr. 1158-59; F 295.) 

414. Soft drinks are sold by thirteen bottling companies in 
CCSW's territory. This does not include sales of private label and 
warehouse brands, contract packers, or fountain wholesalers. (RX 
3109; Strickland, Tr. 8142-44.) 

415. There are numerous fountain wholesalers selling Coca-Cola 
fountain syrup in Texas. (RX 1869.) DPUSA also has many fountain 
wholesalers in Texas. (Cassagne, Tr. 7598-99; RX 2799.) 
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416. Pepsi USA profits from the sale of concentrate in Pepsi 
COBO' s products. (Knowles, Tr. 2840-42, 2894; Howell, Tr. 4019; 
F 320.) Pepsi USA's concentrate profits are used to offset Pepsi 
COBO' s operating losses at the bottling level in South Texas. (CX 
778-Z-25; F 320.) 

417. Pepsi COBO has a large bottling and canning plant in 
Conroe, as well as smaller bottling plants in San Antonio and 
Houston. (RX 2939.) Because of the volume produced at Conroe, 
Pepsi COBO has lower production cost for cans than CCSW. (Cole, 
RX 3008, pp. 118-19.) 

418. Pepsi COBO is low priced and buys its way into the ad 
cycle. (Turner, Tr. 989-90, 1056.) 

419. CCUSA profits from the sale of concentrate and syrup to 
bottlers like CCSW and CCE. CCUSA wants bottlers to reduce 
prices of soft drinks to stimulate retail soft drink sales, which leads 
to higher concentrate sales and profits. (Howell, Tr. 4072-73.) 

420. CCUSA sells fountain syrup directly to fountain customers 
and to fountain wholesalers. (Howell, Tr. 4005; F 90, 93.) 

421. DPUSA' s cost of concentrate sold to bottlers like CCSW 
and CCE is less than 10% of the DPUSA's price. (Knowles, Tr. 
2665.) 

422. DPUSA negotiates the price of fountain syrup sold to most 
Dr Pepper fountain customers and to fountain wholesalers. 
(Cassagne, Tr. 7590; RX 1919-C.) 

423. CCSW must increase unit sales volume. (Summers, Tr. 
6636, 6763-64.) If CCSW increased prices, volume would be reduced 
and the loan covenants could be violated. CCSW has $220 million 
of debt and interest expense of $27 million per year. (R. Hoffman, 
Tr. 5471, 5481-84, 5569, 5614, 5600, 5634, 5718, 5633; ex 1354-
G.) Cash flow, rather than profitability, is success for CCSW, 
because TBG' s lenders look to cash flow as the source of debt 
repayment. (R. Hoffman, Tr. 5417, 5481-84, 5612-13, 5706.) 

424. Kroger discounts soft drinks to draw consumers to its stores 
to increase grocery sales. (Howell, Tr. 3951-52.) 

425. HEB also uses soft drinks as a loss leader to increase 
consumer traffic in its stores. (Gonzaba, Tr. 2032; Howell, Tr. 3951; 
Summers, Tr. 7004.) 

426. Convenience stores sell fountain soft drinks because the 
cost to the retailer is lower than finished soft drinks and the consumer 
serves himself. (Summers, Tr. 6935.) 
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427. Fountain wholesalers like Martin-Brower, Sysco and Sugar 
Foods purchase fountain syrup from CCUSA and resell it to fast-food 
restaurants and other customers. (Short, Tr. 7740-41, 7753; RX 
1869.) 

428. None of the sequentially-operated Espinoza companies has 
owned a bottling plant; each purchased all of its finished soft drinks 
from contract-packers in Fort Worth and Temple, Texas and in 
Mexico. (Espinoza, Tr. 4193, 4249-51; Limon, Tr. 4956.) 

429. Texas bottlers who contract pack for other soft drink 
distributors include: Texas Beverages in San Antonio, Beverage 
Packers in Ft. Worth; Temple Dr Pepper Bottling Company; Better 
Beverages in Halletsville; CCE at various locations; and Dr Pepper 
Bottling Company of Texas in Dallas and Houston. (Summers, Tr. 
6466; F 126.) 

430. There is excess capacity in the bottling and canning of soft 
drinks in Texas. (F 133-39~) 

431. Soft drink price competition in Texas makes collusion 
difficult. (Knowles, Tr. 2899.) 

432. HEB is the leading retail grocery chain in San Antonio and 
Corpus Christi. (Knowles, Tr. 2836; Howell, Tr. 4041; Bodnar, Tr. 
1743.) HEB has 50% of the retail grocery business in the San 
Antonio area. (CX 3138-B; CX 2088-D.) In 1990,25% ofCCSW's 
sales were to HEB. (Summers, Tr. 6589; CX 3806-Z-37.) From 20-
25% of Pepsi sales in San Antonio were to HEB. (Davis, Tr. 4525.) 

433. HEB buys more than five million cases a year from CCSW. 
(CX 956-A) HEB has a larger market share in the San Antonio area 
than both Albertson and Kroger (Davis, Tr. 4525 (each 8-9% share)) 
but Kroger and Albertson are national grocery chains which are much 
larger than HEB. (Summers, Tr. 6767; Howell, Tr. 4130-31.) 

434. Kroger is the second largest customer of CCSW, purchasing 
9-12% of CCSW' s total unit sales. (Summers, Tr. 6589.) 

435. Sam's Wholesale Clubs purchase 7-8% ofCCSW total unit 
sales. (Summers, Tr. 6638.) 

436. Sales to convenience stores are 15% of CCSW's total case 
sales. (CX 53-1.) 

437. The Stop-N-Go, operated by National Convenience Stores, 
is a nationwide chain, and has 203 stores served by CCSW. (Sum
mers, Tr. 6631.) 

438. Circle K, with 45 stores, was the second largest convenience 
store chain served by CCSW. (Summers, Tr. 6631.) 
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439. SuperS is a major retailer in rural markets with 45 stores. 
(Summers, Tr. 6629-30.) 

440. The Army-Air Force Exchange Service [AAFES] and the 
United States Navy operate stores on military bases in the San 
Antonio area. (Summers, Tr. 6675-76.) 

441. HEB requires that CCSW and other bottlers offer HEB the 
lowest net wholesale price available to retailers from each bottler. 
(Brinkley, Tr. 2234; Bodnar, Tr. 1660-61; Chapman, Tr. 7245; 
Turner, Tr. 1200; Summers, Tr. 6646; CX 3700-D.) Kroger and 
Albertson have similar policies. (Donald, Tr. 5320-21, 532728; 
Kaiser, Tr. 3264.) 

442. HEB expects that bottlers will offer to other retailers the 
same prices offered to HEB. (Chapman, Tr. 7245; Howell, Tr. 4055.) 

· 443. HEB pressures CCSW to offer the same wholesale price as 
CCE on Coca-Cola products. (Summers, Tr. 6626.) 

444. Retailers specify the type of payments for promotions, 
including flat payments for HEB, and flat payments plus per case 
rebates for Kroger. (Howell, Tr. 3943-44.) Stop-N-Go requires 
payment in advance. (Summers, Tr. 6638; Howell, Tr. 3988-89, 
4059-60, 4063; ex 1068.) 

445. Retailers can limit promotions and display activities of soft 
drink products. (Coyne, Tr. 3487.) Ads and in-store displays are 
important to soft drink companies. (Turner, Tr. 1130; Coyne, Tr. 
3449-50; F 171.) 

446. HEB sometimes promotes its private-label soft drinks rather 
than national brands. Other chains run 52 weeks of national brands. 
Kroger may run private label on top of national brands. (CX 2379-C; 
Hixon, Tr. 7303; Brinkley, Tr. 2199; Davis, Tr. 4526; Donald, Tr. 
5324.) 

447. In Fall 1989, HEB promoted Pepsi products at the same 
time as Plaza private label products. (Knowles, Tr. 2753-55.) 

448. In 1986, Kroger did not buy outside bottlers, 3-liter product 
so that Big K, its private label soft drink line, could be the only 3-liter 
package available from its stores. (Howell, Tr. 4063.) 

449. In 1988, HEB notified all vendors that it would not accept 
price increases for four months. CCSW complied rather than risk 
retribution for HEB. (Summers, Tr. 6769.) 
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450. In 1986, Stop-N-Go refused to feature Coca-Cola products 
for six months in South Texas, because CCSW would not agree to 
Stop-N -Go's terms for promotional programs. (Howell, Tr. 4061-63.) 

451. HEB required On eta, the Pepsi -Cola bottler in Corpus 
Christi, to remove its vending machines from all HEB stores because 
Oneta offered Sam's Wholesale Club a lower price than Oneta 
offered to HEB. (Davis, Tr. 4745-46.) 

452. HEB and Kroger have each canceled scheduled ads because 
the price was not competitive. (Summers, Tr. 6626-27 (HEB); 
Kaiser, Tr. 3218 (Kroger).) 

453. There are thirteen private brands of soft drinks in the CCSW 
market, usually with a retail price of six cans for $1.00. (Summers, 
Tr. 6549.) 

454. CCUSA and DPUSA pressure CCSW to keep prices down 
to increase sales volume, criticizing its performance by comparison 
to sales records of other bottlers, and granting or withholding market
ing support. (R. Hoffman, Tr. 5646-48.) 

455. DPUSA provides inducements to bottlers to assure that 
pricing for Dr Pepper products is low. (Knowles, Tr. 2698, 2846.) If 
a bottler experiences intense competition, DPUSA provides funds to 
assist the bottler's efforts to meet competition. (Knowles, Tr. 2747.) 

456. Concentrate companies pay part of the cost of promotions 
by their bottlers. (RX 498-C; RX 337; Coyne, Tr. 3417-18; Howell, 
Tr. 3928-29; Turner, Tr. 963-65; Knowles, Tr. 2698, 2745-48; 
Bodnar, Tr. 1484-88.) In 1986 CCUSA's promotional payments to 
CCSW totaled $3.37 million (CX 3205-A), and DPUSA's funding for 
the San Antonio area totaled $644,85 L (CX 3204-B.) 

457. Concentrate companies use "best efforts" requirements in 
franchise agreement to threaten to terminate the franchises of bottlers 
who have not increased sales. (RX 2835; CX 2676; Nicholson, Tr. 
3775-76; Summers, Tr. 6759.) 

458. Low consumer prices increase volume and the purchase of 
concentrate which bottlers must buy from concentrate companies at 
a high-margin, fixed price. (Knowles, Tr. 2912, 2838-39.) 

459. Personal income is relatively low in San Antonio and 
consumers are very price sensitive, even more price sensitive (Davis, 
Tr. 4811) than consumers in other Texas cities. (CX 1489; ex I 08-
E-G; CX 3778-A; CX 3162; ex 1054-P; Bodnar, Tr. 1545-46, 1664; 
Davis, Tr. 4758; Kaiser, Tr. 3234-35 ("San Antonio more blue 
collar").) 



THE COCA COLA BOTTLING COMPANY OF THE SOUTHWEST 513 

452 Initial Decision 

460. The 3-liter bottle provides consumers in San Antonio the 
lowest price per ounce nonreturnable soft drink package. (CX 1999-
B, D; Summers, Tr. 6770.) 

461. Recent demographic and economic trends in the San 
Antonio and South Texas (CX 3705-Z-28) areas have led to increas
ingly price-sensitive consumers. (Knowles, Tr. 2837, Summers, Tr. 
6770.) 

462. The Texas Attorney General's Office has authority and 
incentive to deter any collusive price increase by CCSW. (CX-2; F 
68-70.) The provisions of the AG's order impose constraints on 
CCSW' s use of marketing programs and practices in the San Antonio 
area. (CX 2; F 68.) 

DISCUSSION 

The complaint challenges CCSW' s acquisition in 1984 of the Dr 
Pepper and Canada Dry bottling franchises, 8 alleging a violation of 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45, and 
Section 7 of the Clayton Act, 15 U.S.C. 18. The acquisition allegedly 
lessened competition by weakening Grant-Lydick, reducing competi
tion between Dr Pepper and Canada Dry brands and other brands, and 
by increasing the likelihood of collusion and the likelihood that 
respondent will unilaterally exercise market power. Amended 
Complaint paragraph 13. 

I. THE RELEVANT PRODUCT MARKET 

Complaint counsel argue that the relevant product market is 
widely advertised, brand, finished carbonated soft drinks or syrup 
merchandised and distributed by direct-store-door delivery, in all 
channels of distribution. This definition includes the national brands 
of carbonated soft drinks sold by CCSW, Pepsi COBO, Grant-Lydick 
and the Espinoza companies. (F 179.)9 

8 
CCSW also acquired from San Antonio Dr Pepper Bottling Company trucks, a warehouse, and 

Dr Pepper vending machines. (F 50.) 

9 
CCUSA and DPUSA also sell fountain soft drinks. The parties agree that those sales are also in 

the relevant market. Nationally, fountain sales are about one-third of all soft drink sales. (CX 3418-F.) 
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, Respondent argues that the relevant product market includes 
private· and warehouse brand 10 soft drinks, and non-carbonated soft 
drinks, delivered by DSD or warehouse. 

A. Law 

Product markets are defined by the "cross-elasticity of demand" 
or the "reasonable interchangeability of use" between the product in 
question and potential substitutes. Grand Union Co., 102 FTC 812, 
1041-42 (1983 ). When reliable evidence of cross-elasticity (the 
extent to which a change in price of the product will cause customers 
to switch to substitutes) is available, it can be "most important" in 
product market definition. Less direct evidence may also be 
considered such as, Olin Corp. 5 Trade Reg. Rep. 22,540 at p. 
22,543 ( 1990): "perceptions of buyers that the products are or are not 
substitutes, certain differences in price movements that are not ex
plained by parallel trends, similarities or differences in use, design, 
physical composition and technical characteristics, and the percep
tions of sellers that the products are substitutes." 

B. Private Label 

1. Prices 

The issue on which this case turns is whether private label soft 
drinks are in the relevant product market. Private label products sell 
at prices lower on average than national brand products, in this 
market traditionally about 30o/o lower. (F 221, 228.) 11 A lower price 
alone does not create a submarket. Brovvn Shoe Co. v. United States, 
370 U.S. 294, 326 (1962). Here, national brands on discount draw 
customers from private labels, and vice versa. (F 222, 225, 227, 229-
30.) Although private label prices average below the prices of 
national brands, that difference diminishes during the almost constant 
promotions (F 229), and private label market share in San Antonio 
has increased to 18% when on promotion. (F 227.) Similarly, in 

10 
Since private brands and warehouse brands differ solely in ownership of the label, they will 

be treated together as "private label." 

11 
Despite lower retail prices. private labels have been held to be in the same relevant market as 

national brands. United States v. Jos. Schlitz Brewing Co .. 253 F. Supp. I 29. 133, 143 (N.D. Cal.), aff'd 
per curiam, 385 U.S. 37 ( 1 966); International Tel. and Tel. Corp., 104 FfC 280. 410-1 1 ( 1 984). 
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Olin Corp., 5 Trade Reg. Rep. at 22,545, the two swimming pool 
sanitizers were in the same relevant market because, after the tradi
tional price spread between them had narrowed, a small price 
increase would cause consumers to switch. In Grand Union, 102 
FTC 812, 1046 ( 1983 ), despite their lower prices smaller food retail
ers were held to be in the same relevant product market as the merg
ing supermarkets. 102 FfC at 1046. And in Beatrice Foods Co., 101 
FTC 773, 802-03 (1983), chilled orange juice glass containers and 
cartons were in the same product market, despite a wide price differ
ence between the containers, because their prices were mutually 
responsive. 

2. Characteristics 

Private label carbonated soft drinks on store shelves are in the 
same package sizes and flavors as national brand drinks. (F 188-89.) 
Private label soft drinks have no peculiar characteristics different 
from national brand soft drinks, and are formulated, mixed, packaged 
and consumed in the same manner as national brand soft drinks. (F 
194, 197, 199.) Much of the "image" of a soft drink brand is created 
by advertising. (CX 858-C.) To a great extent, any perceived differ
ence among soft drinks exists in the mind. 

Private label soft drinks and national brands are made in the same 
way. HEB, the largest grocery and private label seller in CCSW's 
territory, contracts with a local bottler to manufacture and package its 
Plaza line of soft drinks. (F 394.) Kroger, another private label 
vendor, purchased its own plant in Garland, Texas (near Dallas) from 
which it supplies the state. (F 24, 393.) These private label bottling 
plants are just like national brand bottling plants. (F 194-95.) 

Most national brand carbonated soft drinks are delivered and 
stocked on store shelves by bottler employees ("direct-store-door 
delivery" or "DSD"). (F 204.) Some (like Shasta) (F 201) are 
delivered to the retailer's warehouse and then transported and stocked 
in the stores by the retailer's employees ("warehouse delivery"). (F 
203-04.) Some national brands like Crush and Hires are sometimes 
sold by the DSD method and sometimes by the warehouse delivery. 
(F 149.) Consumers are generally unaware of how different soft 
drinks are delivered. (F 198.) 
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3. Industry perception 

Most market analysts put private labels and national brand soft 
drinks in the same category. The National Soft Drink Association 
includes all carbonated soft drinks (bottled, canned, or fountain), 
along wit_h carbonated mixers, seltzers and waters and non-carbonat
ed waters. (F 206.) Government agencies and market reports put 
private labels with national brands. (F 205, 207-08.) 

CCSW focuses on its strongest competitor, Pepsi COBO. That 
does not mean, however, that, other competitors are outside the 
product market. Grand Union Co., 102 FTC at 1045; Beatrice Foods 
Co., 101 FTC at 811. CCSW and Pepsi COBO watch private labels. 
(F209, 211.) Other firms in this market recognize that private labels 
compete with national brands. (F 209-1 0.) 

4. Price changes 

Similarity in price movements indicates product substitutability. 
B.A.T. Industries, Ltd., 104 FTC 852, 909 n. 328 (1984). Here, price 
movements indicate that private labels are in the same market with 
national brand soft drinks. In one study, prices of national brand and 
private label soft drinks moved together eight out of ten times. (F 
231.) The price movements were not random and were consistent 
with both being in the same product market. (F 232.) 

C. Direct-Store-Door Distribution 

Most national brands are delivered to the retailer by "direct-store
door." Employees of the bottler deliver to the retailers' stores, and 
stock the store shelves and displays. (F 142.) Most private label soft 
drinks and some national brands are delivered to retailers, 
warehouses and later distributed and stocked on store shelves by the 
retailers, employees. Complaint counsel would exclude these sales 
from the relevant market. 

The consumer is unaware of which distribution method is used 
for the different brands (F 198); private label and national brand soft 
drinks are displayed in the same aisle of the store, often side-by-side. 
(F 199.) Concentrate companies, bottlers, and grocery chains believe 
that private label and warehouse brands compete with branded soft 
drinks. (F 209-13.) Because of the prevailing industry recognition 
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that private label and warehouse brands compete, the argument that 
they do not compete because they tend to use different delivery 
methods is overstated and-not persuasive. Beatrice Foods Co., 101 
FTC at 808, and n. 29. 

D. Non-Carbonated Beverages 

Lipton Iced Tea, Country Time Lemonade, and Hawaiian Punch 
appear on the same shelves, fountain dispensers, and vending ma
chines with carbonated soft drinks. (P 243.) Minute Maid Orange 
Soda and Slice, containing 10% fruit juice, appear in 12-ounce cans 
side-by-side with carbonated soft drinks like Hires Root Beer and 7-
Up. (F 244; RX 2200, pp. 107, 116; CX 2330-G.) Canned and 
bottled Lipton Iced Tea and isotonic drinks such as Spike and 
Gatorade are in the same market as carbonated soft drinks. (F 242-
44.) 

Consumers sometimes choose sparkling waters to replace carbon
ated soft drinks. (CX 31 0-B-E; RX 752-C.) Mixers and seltzers 
belong in the product market. (F 238.) 

E. Conclusion on Product Market 

The relevant product market includes national brand, private label 
and warehouse brands of soft drinks, as well as mixers, seltzers, non
carbonated beverages such as Lipton Iced Tea, Country Time Lemon
ade, and Hawaiian Punch, and isotonic drinks. 

II. THE RELEVANT GEOGRAPHIC MARKET 

A relevant geographic market must conform to the commercial 
realities of the industry and be economically significant. Brown Shoe 
Co. v. United States, 370 U.S. 294, 336-37 (1962). The economically 
significant area is the area of effective competition. United States v. 
Philadelphia Nat'l Bank, 374 U.S. 321, 359 (1963). The area of 
effective competition is "the market area in which the seller operates 
and to which the purchaser can practically turn for supplies." Tampa 
Electric Co. v. Nashville Coal Co., 365 U.S. 320, 327 (1961); B.P. 
Goodrich Co., 110 FTC 207, 289 (1988). 
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Complaint counsel argue that the effective area of competition 
is the ten-county area of San Antonio and suburbs 12

• That was the 
area of the Dr Pepper franchise acquired by respondent. Respondent 
argues that the relevant geographic market is most of the eastern half 
of Texas. 13 It is complaint counsels burden to show the size of the 
market. Respondent is entitled to show that that market is erroneous 
without proving the size of the market it claims is proper. Topps 
Chewing Gum Inc., Docket No. 8463, Interlocutory Order, Nov. 15, 
1962. 

CCSW puts most of its competitive effort into the San Antonio 
ten-county area. (CX 1405-Z, Z-9.) On the other hand, the area of 
effective competition "must be charted by careful selection of the 
market area in which the seller operates and to which buyers can 
practicably turn of supplies. Tampa Electric Co. v. Nashville Coal, 
365 U.S. 320, 327 (1961). CCSW's Dr Pepper territory now includes 
21 counties. (F 27 4.) CCSW' s sells its other brands in a 60 county 
territory~ (F 275.) Grant-Lydick also has 60 counties. (F 276.) Pepsi 
also has more than 105 counties. (F 277.) While much of this area 
may be mostly jack rabbits and sagebrush and sparsely populated 
compared to the city and its suburbs, the issue of geographic relevant 
market must be looked at more deeply, beyond what appears to be the 
marketplace at first glance. Factors which may be considered 
include, B.F. Goodrich Co., 110 FTC at 289: "persistent price differ
ences; price change differences, similarities or differences in price 
movements; impediments to trade, such as transportation costs that 
are high relative to product value; shipment patterns and trans
shipment levels and industry perceptions. 

A. Shipment Patterns 

Shipping patterns are perhaps the best test in determining a 
geographic market. General Foods Corp., 103 FfC 204, 234-35 
(1984) (Initial Decision by ALJ Parker). 

12 
The arbitrary nature of the alleged market is indicated by the fact that one of the three counties 

in the San Antonio Standard Metropolitan Statistical Area is not included in the ten-county area. (RX 
2965-A; Strickland Tr. 807 1-72.) 

13 
Dr. Strickland identified a relevant geographic market of the eastern half of Texas, which 

excluded Harlingen and the Rio Grande Valley but included San Antonio, Austin. Dallas and Houston. 
(RX 2983, 3107; Strickland, Tr. 8094-96, 8702.) 
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1. The Elzinga-Hogarty Test 

The Elzinga-Hogarty ("E-H") test evaluates whether a proposed 
geographic market is too small. Hospital Corp. of America, 106 FTC 
361, 396 (1985). It measures shipments into and out of an area. An 
appropriate market area must satisfy LIFO (little in from outside) and 
LOFI (little out from inside). When Professors Elzinga and Hogarty 
first published the test in 1973, they proposed that 75% or more not 
shipped in or out shows a "weak" market and 90% or more not 
shipped in or out shows a "strong" market. Elzinga and Hogarty, The 
Problem of Geographic Market Delineation in Antimerger Suits, 18 
Antitrust Bull. 45, 74-75 (1973). They now feel that the 90% test is 
more accurate. Elzinga and Hogarty, The Problem of Geographic 
Market Delineations Revisited: The Case of Coal, 23 Antitrust Bull. 
1, 2 (1978). (Hilke, Tr. 8551.) 

a. LIFO 

Dr. Strickland analyzed shipment patterns in the ten-county area 
using shipment data for 1983 and 1988. Under the E-H test the 
relevant geographic market is larger than the ten-county area. Ship
ments into the ten-county area include the following soft drinks: 

Grant-Lydick canned soft drinks produced by the Turner DP 
plant in Dallas. (F 247.) 
Pepsi COBO canned soft drinks produced at a canning plant. 
close to Houston until 1990 (most of Pepsi COBO's cans are 
now produced in San Antonio). (F 248-50.) 
Shasta's soft drinks produced in Houston. (F 251.) 
7-Up soft drinks produced in Houston. (F 247.) 
Kroger's Big K soft drinks produced in Dallas. (F 251.) 
Original New York Seltzer produced outside the ten-county 
area. (F 269.) 
CCUSA's fountain syrup produced in Dallas. (F 255.) 

Dr. Strickland testified that 78% of soft drinks sold in the ten
county area in 1983 was produced in that area. (F 260.) In 1988 the 
amount was 77%. (F 261.) 
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b. LOFI 

Much of the soft drinks packaged in the ten-county area is ship
ped outside for sale: 

CCSW' s San Antonio plant ships throughout its Texas terri
tory. (F 256.) 
Texas Beverage ships HEB' s Plaza brand and other brands to 
all parts of the state from its plant in San Antonio. (F 257 .) 
Grant-Lydick supplies its sales centers in Austin, Corpus 
Christi, and Victoria from its plant in San Antonio. (F 258.) 
Pepsi COBO's three-liter PET bottles are produced in San 
Antonio and shipped throughout Texas. (F 259.) 

Dr. Strickland testified that 75% of all soft drinks produced in 
San Antonio in 1983 were sold inside the ten-county area. In 1988, 
the amount was 57o/o. (F 260-61.) 

The ten-county area therefore fails the more accurate and newer 
version of the E-H Test. 

2. Shipping costs 

Products with low shipping costs relative to price are more likely 
to be traded in a broader geographic market. General Foods Corp., 
103 FfC 204, 232 (1984). Soft drinks are shipped from $.75 to $1.10 
per mile, with about 2000 cases per truckload. (F 266.) A 5% 
increase price would increase the shipping radius by 390 miles. A 
1 Oo/o increase in price would increase it by 780 miles. (F 267 .) A 
price increase in San Antonio could be undercut by shipment from 
Dallas/Fort Worth, Austin or Houston. All of these cities are outside 
of the ten-county area, yet within Pepsi COBO's franchise territory, 
and thus are not subject to Pepsi transshipment prohibitions. 
(Strickland, Tr. 8088.) 

CCSW ships from its San Antonio plant to Corpus Christi and 
Temple, about 100 and 150 miles. (F 268.) Pepsi COBO shipped 
cans from its Conroe plant to Harlingen, about 260 miles. (F 270.) 
Grant-Lydick purchases cans from Dallas and ships them to San 
Antonio and from there to Harlingen, a total distance of 500 miles. 
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Warehouse and private brands also are shipped widely. 14 (F 269, 
272.) 

If prices were to increase in the ten-county area, low shipment 
costs would increase the supply of soft drinks from outside of that 
area. (Hilke, Tr. 8559.) 

B. Prices 

Another factor delineating a geographic market is similarity in 
prices. Grand Union Co., 102 FTC 812, 1041 (1982). Soft drink 
prices are uniform in a trade area beyond the ten-county area. 

The HEB stores in CCSW's and CCE's territories have a leveling 
effect on prices because of HEB's preference for the same price 
throughout its territory. (Chapman, Tr. 7246-47.) Pepsi COBO 
offers HEB unified pricing throughout its territory. CCSW, CCE and 
Grant-Lydick provide similar prices across HEB's marketing area. 
(RX 2985.) 

C. Other Market Factors 

The marketing areas of wholesale purchasers show that the ten
county area is not a realistic geographic market. The largest retailer 
in CCSW's territory is HEB. (F 433.) About half ofHEB's stores are 
in CCSW's franchise territory. The others are in CCE's territory 
adjoining CCSW's territory. (F 280.) Except for the area around 
Corpus Christi and Halletsville, HEB' s territory is within the Pepsi 
COBO franchise area of more than 100 counties. (RX 2; RX 4; F 
277.) 

Kroger's marketing area includes Eastern Louisiana to Western 
Texas and both San Antonio and Houston (F 281 ); Albertson's 
marketing area includes 55 stores in North and South Texas, and 12 
stores in Louisiana (F 282); Ecke(d's marketing area includes 
Houston, Beaumont, Corpus Christi, San Antonio and Austin, Texas. 
(F 283.) 

14 
A company which measures trade areas of supermarkets. Selling Area Marketing. Inc. 

("SAMI"), indicates that warehouse shipping patterns for supermarkets located in San Antonio includes 
an area of about 50 counties. (F 286.) 
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D. Transshipment Prohibitions 

Concentrate companies, franchise agreements restrict bottlers 
from transshipping their national brand soft drinks outside· of the 
franchise territory. (CX 102-G; CX 166-A-E; CX 418-F.) These 
market re~trictions, while severe, are authorized by statute. They are 
not, however, completely effective. Transshipment prohibitions do 
not apply to private labels and to some fountain soft drinks, nor to 
customers who purchase soft drinks from the bottlers to resell. (F 
287.) 

Despite transshipment prohibitions, soft drinks are shipped, to 
some extent, between bottlers' franchise territories. Unauthorized 
transshipments have occurred in the San Antonio market. (F 288-89, 
291.) 

Concentrate companies do seek to restrict bottlers from trans
shipping. But defiant transshipment indicates that such barriers 
might be discounted in defining the geographic market. "[T]heoret
ical concepts must yield to the facts which have persisted in the 
industry through the years and reflect an·industry pattern." United 
States v. Bethlehem Steel Corp., 168 F. Supp. 576, 599 (S.D.N.Y. 
1958). 

. 
E. Conclusion on Area of Competition 

The relevant geographic area of effective competition is larger 
than the ten-county area around San Antonio. The respondent sells 
in a larger area, and customers tum to a larger area for supplies of 
competing products. 

III. COMPETITIVE HISTORY 

The alleged relevant market having failed for lack of proof, no 
accurate concentration analysis is possible. There is, however, a 
wealth of proof of competition in respondent's trade. 

A. Post-Acquisition Evidence 

Post-acquisition evidence is relevant in a Section 7 case when it 
is reliable and cannot be manipulated by the respondent. United 
States v. General Dynamics Corp., 415 U.S. 486, 506 (1974). When 
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so much time goes by between the acquisition and the trial, business 
records may be prepared with litigation in mind, e.g., CX 3806-Z-56 
(the history of respondent's 1989 attempt to raise prices). When such 
evidence is unchallenged on cross-examination, or is corroborated, 
however, it must stand regardless of its unnatural clarity and intent. 

B. Number of Competitors 

The acquisition did not reduce the number of competitors in the 
market. The asset acquisition left DP-SA as a viable bottler. 15 There 
was no transfer of any production plant or capacity. The physical 
assets which were transferred were used and of relatively small 
value. 16 The important assets transferred were the Dr Pepper and the 
Canada Dry franchises. 

In 1982, DP-SA had acquired Big Red bottling Company of San 
Antonio, an independent bottler. (F 31.) After CCSW obtained the 
Dr Pepper and Canada Dry franchises in 1984, Grant-Lydick 
acquired the DP-SA bottling plant and the rest ofDP-SA' s brands. (F 
53-55.) In 1987, Grant-Lydick purchased the Seven-UP distributor, 
reducing the number of soft drink bottlers. (F 63.) 

C. Prices Since 1984 

Soft drink prices in San Antonio have declined since 1984. (F 
307 .) Soft drink prices in Texas are among the lowest in the United 
States. (F 313-14.) 

Concentrate companies profit from increases in bottler sales 
volumes. Pepsi USA reduced its bottling subsidiary's 17 prices in 
order to boost bottling sales volume and market share. (F 318, 320.) 

15 
DP-SA continued as a bottler of a number of products including Big Red and Royal Crown 

until November 1984, when it sold its plant to Grant-Lydick. Grant-Lydick continued and expanded the 
bottling operations. 

16 
CCSW purchased approximately 40% of DP-SA 's used delivery trucks. Also purchased was 

a warehouse adjacent to CCSW is bottling facility which DPSA no longer used and which had been 
listed for sale with a real estate agent for several months. (F 50, 300.) CCSW also purchased 2150 used 
vending machines, the average age of which was three to five years at the time of the 1984 acquisition. 
(F 50, 30 1.) The useful life of the average vending machine is seven to ten years. (F 302.) The 
acquisition of these asset~ had little competitive significance. (Hilke, Tr. 6321-24.) 

1'7 
The Pepsi bottler in San Antonio, Austin, Houston, Dallas, and much of the rest of the state 

is Pepsi COBO, which is a wholly-owned subsidiary of Pepsi USA. (F 17-18.) 
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Pepsi USA also hoped to increase the sale of its own high profit 
concentrate. 18 (F 320, 421.) 

Pepsi COBO is aware that CCSW has financial difficulty and 
directed its lower prices at CCSW. (F 319; CX 3141-C; RX 2465-G.) 
Further, costs have been increasing at the bottling level. The costs of 
concentrate, sweetener, and containers have risen since 1984. (F 
314.) The effect of increasing .costs and declining prices pushed 
CCSW to the edge of default on its loan. (F 310, 321, 323.) 

Pepsi COBO can incur losses more easily than CCSW. Pepsi can 
afford low prices. (F 15.) This disparity of size must be considered 
in assessing competitive effects. "[T]he [Clayton Act] would not 
impede, for example, a merger between two small companies to 
enable the combination to compete more effectively with larger 
corporations dominating the relevant market Brown Shoe Co. v. Unit
ed States, 370 U.S. 294,319 (1962). 

Another reason for the low prices of soft drinks in CCSW' s trade 
area is the competition from private labels. Private labels have 
increased market share in Bexar County (San Antonio) grocery stores 
from 3.2% in 1981 to 11.6% in 1989 and 18.3o/o in 1990. (CX 27-W; 
RX 2806-X; F 230.) This increase was at the expense of Pepsi and 
Coca-Cola brands. (F 222-23.) Pepsi COBO was battling CCSW, 
and private label sales were increasing at HEB and Kroger. (F 230.) 

CCSW attempted to raise list prices in 1987 and in 1989, and was 
forced to discount prices back to the former levels due to lost sales. 
In 1989, CCSW raised its list price by $.69 per case, but over the year 
had a net profit increase of $.01 per case. (F 419.) CCSW came 
close to default, and had to refinance. 19 

Pepsi also unsuccessfully attempted to raise prices in 1989. (F 
410.) Pepsi COBO lost 19% of its Nielsen share during the first 
seven months of 1989. (F 410.) 

D. Brand Loyalty 

"Brand loyal" consumers attach a premium to a soft drink brand 
and are willing to pay more for it. (F 326.) Recently brand loyalty in 
Texas has eroded due to intense price competition which induces 

18
' Pepsi USA's gross profit from the sale of concentrate is approximately 90 to 95%. (Drewes 

Dep .. ex 3913, pp. 32-33.) 

19 
CCSW' s profitability has been below that of other Coca-Cola bottlers in recent years. (F 324.) 
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consumers to shop for lower-priced soft drinks. (F 327-31.) The 
trend is also due to "brand dilution" caused by the influx into the 
market of new brands. (F330.) The "New Coke" episode shows that 
consumers easily substitute other brands. (F 332.) 

Consumers in CCSW's territory are more price-sensitive than 
elsewhere. (F 458.) Consumers like the economical three-liter 
package (F 459), and buy private labels and national brands when put 
on sale. 

E. Benefits to Dr Pepper and Grant-Lydick 

Since the acquisition, sales of Dr Pepper have increased in the 
San Antonio market, in volume and compared to the sales by neigh
boring bottlers. (F 361-62.) This contrasts with the decline in sales 
Dr Pepper experienced when piggybacked with Big Red from 1982-
1984. (F 364.) 

Grant-Lydick has operated profitably since 1984 and has acquired 
other bottlers. (F 63, 372.) Grant-Lydick increased sales through in
store displays while avoiding costly CMA expenses.20 (F 369.) 
Grant-Lydick has outperformed both CCSW and Pepsi COBO and is 
a "success story" of this marketplace. 21 (F 375.) 

F. Impact of the Acquisition 

A key factor to consider in analyzing whether an acquisition 
violates Section 7 is the impact of the transaction on customers. FTC 
v. Great Lakes Chem. Corp., 528 F. Supp. 84, 94-95 (N.D. Ill. 1981). 
The Commission in Weyerhaeuser Co., 106 FTC 172, 286 (1985), 
said: 

In considering [anecdotal] testimony we do find it significant that complaint coun
sel did not offer any evidence of opposition to the acquisition, either from the 
integrated box producers without medium mills in the west, or from customers of 
the box companies. Although lack of customer complaints is not always a reliable 
indicator of the competitive effect of an acquisition, the fact that the representatives 
from groups likely to be harmed by any diminution of competition in the western 

20 
"CMA" is a lump dollar payment to a retail chain which agrees to promote the soft drink, 

typically over a holiday weekend. (F 172-74.) 

21 . . . 
Texas Beverage. the fourth bottler located tn San Antomo has grown and also contmues to 

grow. Its sales have expanded substantially over the last seven years. (F 377.) 
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market in fact have only testified in support of the acquisition suggests to us, in this 
case, that Weyerhaeuser's move into North Bend is unlikely to promote collusion. 

No retailer complained about the transaction. Some felt that 
CCSW's acquisition of the Dr Pepper branches benefited competi
tion. HEB felt that the 1984 licensing was a "non-event." (F 348.) 

A competing third-party vendor, L.C. Vending Co., complained 
that its supplier/competitor CCSW kept the price of soft drinks in 
vending machines down to $.50. (F 350.) Emery Bodnar of Grant
Lydick complained because of CCSW's low prices in competing with 
Grant-Lydick's Big Red product. (F 351.) 

That an acquisition would allow the acquiring company to lower 
" prices and capture market share states no antitrust injury since 

vigorous price competition is what antitrust laws were designed to 
promote. Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104, 
115-16 ( 1986). The testimony of injury in this case is the wish of two 
competitors for higher prices. 

IV. POTENTIAL EFFECTS 

Effective competition in the soft drink industry in this part of 
Texas rebuts the allegations that interbrand competition is deficient 
in the relevant market. There is no credible proof that the 1984 
acquisition will allow CCSW "to collude, expressly or tacitly, and 
thereby force prices above or farther above the competitive level." 
United States v. Rockford Memorial Corp., 898 F.2d 1278, 1283 (7th 
Cir. 1990). 

Even if the relevant market had been more narrowly drawn in this 
case, the most the evidence shows is high concentration. A high HHI 
alone "cannot guarantee litigation victories." United States v. Baker 
Hughes, Inc., 908 F.2d 981, 992 (D.C. Cir. 1990). Market share 
alone is not conclusive proof of market power, but may be rebutted 
by other market considerations. United States v. General Dynamics, 
415 U.S. 486,498-504 (1974). 

Competition rather than preservation of rivals is the "lodestar that 
shall guide the contemporary application of the antitrust laws, not 
excluding the Clayton Act." Hospital Corp. of America v. FTC, 807 
F.2d 1381, 1386 (7th Cir. 1986), cert. denied, 481 U.S. 1038 (1987). 
Market share cannot supplant a careful analysis of the factors perti
nent to predicting future competitive conditions in a market. United 
States v. Baker Hughes, Inc., 908 F.2d 981,988 (D.C. Cir. 1990). 
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A. Entry Into This Market 

In the absence of barriers to entry, an acquisition cannot violate 
Section 7. B.F. Goodrich Co., 110 FfC 207, 296 (1988). This case 
involves an acquisition by a bottler of licenses to be used in soft drink 
bottling and distribution. 

1. Entry as a distributor 

Entry as a soft drink distributor is easy.22 The cost of equipment 
and facilities necessary to warehouse and move finished soft drinks 
is low. (F 379-80.) 

The cost to lease the delivery trucks and warehouse is about 
$25,000. The time to set up as a distributor is about 3 V2 months. (F 
380.) A distributor does not need to be a bottler; the excess capacity 
in Texas allows a distributor to purchase contract-packed bottled and 
canned soft drinks at low prices and without any capital expenditures 
for bottling equipment. (F 378.) 

Numerous non-bottling distributors exist in this market. There 
are many fountain distributors. 23 (F 90, 93.) Independent bottle and 
can distributors actively compete. Approximately 50% of the Pepsi 
distribution in the Victoria/Corpus Christi area is through indepen
dent distributors. (F 146.) 

Promotional payments paid to retailers can be expensive in sales 
to food chains. 24 However, as Grant-Lydick has demonstrated, in
store promotions are available, at no cost other than the discounts 
granted. The companies which engage in CMA programs spent 
mightily and have lost money, and the companies with the least 
promotional cost have been profitable. 25 

Major competitors are able to advertise and promote soft drink 
products without the necessity of any payment program. Retailers 
like HEB and Kroger promote and advertise their private label 

22 . . . 
If the prevalent product and geographic market had been found as alleged by complamt 

counsel, entry barriers exist. (F 396.) 

23 
Fountain accounts for 34% of all CCSW carbonated soft drink sales. (F 154.) 

~ . . . . 
Both CCSW and Peps1 COBO have spent mllhons of dollars on CMAs m the last seven years. 

(F 172-73.) 

25 
Grant-Lydick and Texas Beverage have been profitable during the same time period. (F386.) 
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products without any promotional cost other than the low cost of a 
newspaper ad. These promotions have caused increases in volume 
and market share. (F 230.) Retailers face no barrier to entry as far as 
promotional costs are concerned. (Hilke, Tr. 6282-83.) The retailer 
opens as much shelf space as it chooses for its private label products. 

2. Entry as a bottler 

All of the bottlers in the relevant market are operating with excess 
capacity. (F 133-38.) Each may add a new product to its production 
line of products and ship it in weeks. (F 398402.) Entry does not 
depend on the construction of a bottling plant.26 Expansion of exist
ing capacity to produce is just as effective entry as the construction 
of new facilities. Weyerhaeuser Co., 106 FTC 172, 287-88 (1985); 
Grand Union Co., 102 FTC 812, 1064 (1983). Since 1984, existing 
bottlers have added many new products: Coca-Cola Classic, 
Caffeine-free diet Coke, Cherry Coke, diet Cherry Coke, Minute 
Maid Orange and Lemon Lime, Pepper Free, Original New York 
Seltzer natural fruit flavored soda and other seltzers, Lipton Tea, 
Cherry 7-Up and diet Cherry 7-Up, 7-Up Gold, IBC root beer, Pepsi. 
Free and Slice. (F 352.) 

Used bottling equipment is cheaply available to facilitate entry. 
Kroger entered the market as a new bottler since 1984 and HEB 
stands poised to do so. (F 393, 395.) Entry as a bottler is easy, rapid, 

. and relatively inexpensive. Cf. 393-94. ?7 The recent trend in clos
ing bottling plants leaves physical facilities available which indicates 
barriers to entry are not high. (F 175.) Dairymen, Inc., 102 FTC 
1151, 1158 (1983). 

Economies of scale can easily be achieved in the bottling indus
try. (F 122.) Kroger and Wino-Dixie have entered the Texas market 
with very little capital investment. HEB anticipates the expenditure 
of $2.7 million to erect a canning facility to serve its South Texas 
area which would rival Texas Beverage's existing plant in efficiency. 
(F 394.) 

26 
The flavor exclusivity provisions in the bottlers' franchises do not prevent a new flavor from 

coming into the market. Contract packers such as Texas Beverage, Kroger, Beverage Packers, Better 
Beverages, and Turner DP have excess capacity available. (F 137-38.) 

27 
Kroger spent $600.000- $700,000 and four months to start up the old Safeway plant. (F 393.) 

HEB estimated $2.7 million and 12 months would be required to start up a new production facility. 
(F 394-95.) 
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B. Unilateral Price Increase By CCSW 

CCSW tried in 1987 and 1989, to raise prices but was forced to 
lower prices within a short time. (F 408-09.) In 1988, Pepsi COBO's 
unilateral price increase failed. (F 410.) CCSW, Pepsi COBO, 
Grant-Lydick, and other sellers in the market, have been forced to 
keep prices low despite rising costs. 

C. Collusion 

Collusion is a primary concern underlying Section 7. United 
States v. Rockford Memorial Corp., 898 F.2d 1278, 1282-83 (7th Cir. 
1990). Collusion here is unlikely to occur because of the number of 
sellers (F 414), varied cost structures and profit incentives (F 416-
28), excess capacity (F 133-39), price competition (F 161), and 
strong buyers. (F 441, 449-52.) 

1. Competitive conditions 

a. Competitors 

Collusion is easier as the number of competitors decreases. !FTC 
v. Elders Grain, Inc., 868 F.2d 901, 905 (7th Cir. 1989). The 1984 
acquisition left unchanged the number of competitors. (F 295.) Here, 
there are a large number of competitors. In the ten-county market, 
four DSD companies (CCSW, Pepsi COBO, Grant-Lydick, and the 
Espinoza companies), two concentrate companies (CCUSA and 
DPUSA), and dozens of fountain distributors compete. In a larger 
market which recognizes actual shipment patterns and product substi
tutability, 13 national brand bottlers (F 414), privatelabel bottlers (F 
424-25), and many distributors (F 415), also sell. Collusion in this 
market is unlikely. 

b. Costs and profit incentives 

The concentrate companies (Pepsi USA, CCUSA, and DPUSA) 
profit on sales of concentrate (F 416, 419, 421); their interest is in 
keeping bottler prices low to spur retail sales and sales of concentrate 
to the bottler. Pepsi COBO is a wholly-owned subsidiary of Pepsi 
USA. (F 17-18.) Pepsi COBO's prices sacrifice bottler profits to 
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increase sales volume (F 320), which increases the parent's sales of 
concentrate on which Pepsi USA makes a 95% gross profit. CCSW, 
as an independent bottler, makes no profit from CCUSA's concen
trate sales. Any bottler collusion would be less likely because of 
Pepsi COBO' s and CCSW's different profit motivations. 

Grant-Lydick operates with a different cost structure. Unlike 
CCSW and Pepsi COBO, Grant-Lydick must purchase its cans of soft 
drinks from an independent packer in Dallas. (F 247.) Grant-Lydick 
has a greater incentive to keep can prices high relative to other 
packages which Grant-Lydick produces itself in San Antonio. "If 
cost functions vary widely from one firm to another, each will prefer 
a different industry price level, and developing a collusive consensus 
price will consequently be more difficult." B.F. Goodrich Co., 110 
FTC 207, 321 (1988). 

In addition, HEB and Kroger, which sell soft drinks to increase 
store traffic, have little incentive to maintain higher prices on private 
label soft drinks. Higher-priced soft drinks would be less of "
consumer draw, and HEB and Kroger would lose profits from their 
grocery sales if they were to raise their private label soft drink 
prices.28 

The variety of brands, packages, and flavors for soft drinks furth
er complicates the market. (F 73, 86, 180-93.) With more variety of 
relevant products, price collusion is more difficult. Cf, United States 
v. Container Corp. of America, 393 U.S. 333, 337 ( 1969); Hospital 
Corp. of America v. FTC, 807 F.2d 1381, 1390 (7th Cir. 1986). 

c. Price competition 

Prices in this market fluctuate. (F 347.) Only 10o/o of CCSW's 
soft drinks sell at list price and 90% is discounted, changing monthly 
and varying store-to-store. (F 161.) In order to increase volume, 
especially during holidays, discounts vary. (F 162.) 

Collusion is more likely when prices are relatively steady and 
change gradually. "Greater stability and predictability make it easier 
to create and sustain a collusive arrangement." B.F. Goodrich Co., 
110 FTC 207, 326 (1988). In a volatile market, parties to the collu
sive agreement can cheat more easily without detection by the others, 
thereby frustrating any collusion. 

28 
Supermarkets like HEB and Kroger have the incentive to keep prices of all soft drinks low as 

loss leaders. General Foods Co., 103 FTC 204,362 and n. 68 (1984). 
• 
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d. Ad and display competition 

Colluders would also have to agree on advertising before any 
collusive agreement could succeed. Pepsi COBO and CCSW pro
mote their products through CMAs (F 172-74); Grant-Lydick relies 
on in-store promotions. (F 370.) Private label competitors advertise 
and rely on in-store promotions and consistently lower price to boost 
sales. (F 222; Turner, Tr. 1208.) Colluders would have to agree on 
promotional programs so that volume changes would not disrupt each 
colluders' profit. 

2. Buyers 

Large retailers have the power and incentive to thwart any collu
sive agreements made by bottlers. Grocery stores account for 40% 
of soft drink case sales in San Antonio, (CX 53-1.) HEB sells half of 
the soft drinks sold through supermarkets in San Antonio. (F 432.) 
Convenience stores account for 15% of soft drink case sales. (CX 
53-I.) 

Large sophisticated buyers deter collusion and price discretion by 
sellers. FTC v. Elders Grain, Inc., 868 F.2d 901, 905 (7th Cir. 1989); 
Hospital Corp. of America v. FTC, 807 F.2d 1381, 1391 (7th Cir. 
1986); B.F. Goodrich Co., 110 FTC 207, 323-24 (1988). Here, HEB 
controls the most important channel in the soft drink business.29 It 
and other large retailers assert power over soft drink suppliers. 

HEB, Kroger and Stop-N-Go allocate and control bottlers, pro
motions in ads or point-of-sale displays within the store. (F 445.) 
HEB and Kroger have their own private label soft drinks to supplant 
national brands on the shelf, in ads, or on displays. (F 188-89, 446.) 
In the face of a price rise among national brand soft drinks, HEB, 
Kroger, and other retailers who stock private labels could easily 
promote those brands in place of national brands.30 (F 446.) HEB 
and other retailers can shatter any collusive agreements to raise soft 
drink prices. Soft drinks are a favorite loss leader in San Antonio to 

29 B b fi . . . HE alone uys more than 1ve rrulhon cases of soft dnnks a year from CCSW. (F 433.) That 
is 50% of all volume in Bexar County. (F 432.) 

30 
HEB demands non-discriminatory pricing from soft drink sellers. (F 442.) This power has 

an effect in deterring collusion. Private label soft drinks take volume from the national brands. For 
example, private labels attained an 18% Nielsen share in San Antonio when HEB advertised Plaza two 
weeks out of nine in a bi-monthly period. (F 230.) 
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generate store traffic for the purchase of all grocery items. Retailers 
watch the national brand prices closely and would quickly spot 
collusive agreements to raise prices. 

3. Concentrate companies 

Concentrate companies such as CCUSA, Pepsi U.S.A. and 
DPUSA have the power and incentive to deter collusion at the bottler 
level. (F 454-56.) Bottlers lack power in the fountain segment of the 
market. (F 92.) Most of the fountain sales of Coca-Cola and Dr 
Pepper are made on the account of the concentrate companies or by 
grocery wholesalers and distributors other than CCSW.31 (F 93-94.) 
CCSW services the accounts sold directly by CCUSA and DPUSA, 
but does not set the price or terms for the sale. (F 92.) Much of this 
market is not subject to control by CCSW. 

The concentrate companies also fund and arrange for advertising 
and promotions in selling national brands. (F 456.) If CCSW were 
to collude with other bottlers to reduce promotional allowances, not 
only the retailers but also the concentrate manufacturers would know. 
Like the retailers, the concentrate companies can deter bottler mis
conduct by reduction of funding, and even the threat of litigation 
under the terms of the franchise agreements. (F 166, 457 .) 

Soft drink licenses contain best-efforts clauses requiring the bot
tler vigorously to promote and sell that line of products. (RX 2932-
B.) The bottler could face nonrenewal of the contract. 32 .(F 104, 
457 .) If a bottler wants to sell its business, it must request the con
centrate company to approve the purchaser as a new franchisee. (F 
101-03.) 

4. Consumers 

If consumer demand drops in response to price increases, suppli
ers are constrained. Soft drink sales are particularly susceptible to 
pnce. (Strickland, Tr. 7982-85.) The sensitivity of soft drinks to 

31 
Usually syrup and carbonated water are mixed after the sale ("post-mix'") at the customer's 

place of business. but some fountain accounts prefer a single container of already mixed beverage("pre
mix"). (F 73.) The sale of pre-mix is usually governed by an exclusive franchise. (F 88.) Coca-Cola 
and Dr Pepper post-mix is not sold through an exclusive franchise. (F 89.) 

32 
Sprite, Tab. Fanta and Fresca licenses are for ten-year tenns. (F 98.) CCSW's Original New 

York Seltzer distributorship agreement is an at-will license. (F 100.) 
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price, and the growth of national brand soft drinks is due to consumer 
demand by price promotion. (F 229.) 

Consumers in San Antonio are particularly price sensitive. (F 
459, 461.) The economical three-liter PET bottle sells well (F 460), 
and private labels went from 3.2% to 18.2% in the Nielsen ratings 
from 1981 to 1989. (CX 27-W; RX 2806-X.) 

5. The Texas Attorney General 

CCSW signed a consent decree with the Texas Attorney General 
under which CCSW is constrained competitively. (F 68-69.) CCSW, 
unlike the other competitors in the relevant market, is subject to this 
decree and to court supervision until 1993, or to 1996 if the decree is 
extended. Collusion therefore seems unlikely. 

CONCLUSION AND ORDER 

Respondent's acquired assets from a competitor in 1984, the most 
important of which were the franchises for Dr Pepper and Canada 
Dry for the San Antonio area. The record in this case shows a failure 
of proof that this transaction may substantially lessen competition. 
The relevant product and geographic markets are broader than 
alleged, including private label and other soft drinks in a market 
which extends well beyond the environs of San Antonio. Further, the 
market was competitive in 1984 and competition is healthy now, with 
over capacity and low prices being hallmarks. Respondent lacks 
market power and collusion appears unlikely. 

The complaint must, therefore, be dismissed. 
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OPINION OF THE COMMISSION 

BY YAO, Commissioner: 

I. INTRODUCTION' 

In 1984, Coca-Cola Bottling Company of the Southwest 
("CCSW") acquired the Dr Pepper and Canada Dry bottling fran
chises for certain areas around and including San Antonio, Texas. 2 

Previously, these franchises were held and operated by a so-called 
"third bottler," San Antonio Dr Pepper Bottling Company ("DP
SA"), a wholly-owned subsidiary of Dr Pepper Company.3 Certain 
other assets held by DP-SA --including franchise rights for a region
ally distributed branded soft drink, Big Red -- were subsequently 
acquired by Grant-Lydick Beverage Company ("Grant-Lydick"), a 
successor "third bottler" in the market. 4 

Complaint counsel alleges that this acquisition substantially less
ened competition in violation of Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. 45, and Section 7 of the Clayton Act, 15 
U.S.C. 18. The administrative law judge ("ALJ") who tried the case 
found that a reduction of competition was unlikely and thus ordered· 
dismissal of the complaint. Complaint counsel now appeals. 

Our review of this matter is de novo, and our assessment of the 
evidence differs from that of the ALJ. We reverse the initial deci
sion, find violations of the FTC and Clayton Acts resulting from 

I . . . . . . . 
The followmg abbreviations are used m this opm10n: 

ID 
IDFF 
CCPFF 
RPFF 
RRCCPFF 

CCAPB 
ABR-A 
CX,RX 
RCX 
Name, Tr. 

2 
CX3. 

Initial Decision (page no.) 
Initial Decision Findings of Fact (paragraph no.) 
Complaint Counsel's Proposed Findings of Fact (paragraph no.) 
Respondent's Proposed Findings of Fact (paragraph no.) 
Respondent's Reply to Complaint Counsel's Proposed Findings of Fact (para
graph no.) 
Complaint Counsel's Appeal Brief (page no.) 
Answering Brief of Respondent-Appellee (page no.) 
Complaint Counsel and Respondent Exhibits 
Rejected Complaint Counsel Exhibit 
Administrative Hearing Transcript 

3 
Turner, Tr. 918, 928, 1035. As we noted in Coca-Cola Co., Dkt. No. 9207 (June 28, 1994), 

"[m]ost local markets for carbonated soft drinks have a Coca-Cola bottler. a Pepsi-Cola bottler, and a 
so-called 'third bottler,' which carries soft drinks other than Coca-Cola or Pepsi-Cola brands." Slip op. 
at 57. 

4 
Lydick, Tr. 2978-79. 
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CCSW' s acquisition of the Dr Pepper franchise, and now enter an 
order of divestiture ~s to the Dr Pepper franchise. For reasons 
differing from those of the ALJ, we find that CCSW' s acquisition of 
the Canada Dry franchise did not violate the FfC and Clayton Acts. 

II. THE BACKGROUND OF THE ACQUISITION 

Respondent CCSW is a privately held corporation with head
quarters in San Antonio, Texas.5 CCSW holds the Coca-Cola 
franchise (among others) for San Antonio and the surrounding area.6 

CCSW' s sole shareholder is Texas Bottling Group ("TBG") 7; a sister 
corporation is Southwest Coca-Cola Bottling, Inc. ("SWCC"), which 
is the Coca-Cola bottler in West Texas, Eastern New Mexico, West
em Oklahoma, and parts of Colorado and Kansas. 8 

CCSW' s primary business is bottling, distributing, and selling 
carbonated soft drinks pursuant to franchises from several concen
trate companies. IDFF paragraph 72. The franchisor grants the 
franchisee the exclusive right in a specified geographic territory to 
make and sell soft drinks in bottles and cans bearing the franchisor's 
trademark and using the franchisor's fomula.9 CCSW sells Coca-Cola 
brands, 10 Dr Pepper brands, 11 and Sunkist brands, 12among others. 

5 
CX 980 R-U; RX 549 A. 

6 
RX 232 A-C. 

7 
CX 1372 H; CX 1373 Z-23; RX 572 I. The stock of TBG in tum is held by affiliates of 

Prudential Insurance Company of America, which hold 51% of the stock, and a 49% stockholder, the 
Coca-Cola Bottling Group (Southwest), Inc. ("CCBG-Texas"), which in tum is a wholly-owned sub
sidiary of the Coca-Cola Bottling Group. Inc. ("CCBG-Delaware''). Hoffman, Tr. 5603; CX 1372 G, 
H. All of the voting stock of CCBG-Delaware is held by Edmund M. Hoffman and his son Robert K. 
Hoffman. RX 572 H; RX 2805 J, K. Z 15. At the time of the acquisition at issue in this case, CCSW was 
held by the Biedenhom Corporation, RX 232 A-C. which sold its interest in CCSW to a TBG subsidiary 
in 1986. ex 3052; RX 549 A, B. 

8 
SWCC is a wholly-owned subsidiary ofCCBG-Texas, which i·s controlled by CCBG-Delaware. 

which is owned by the Hoffmans. CX 4; CX 2805 Z3, Z4; RX 2805 Z5, Z6. 

9 
RX 2848. 

1° Coca-Cola USA ("CCUSA") is the division of the Coca-Cola Company that manages domestic 
soft drink operations and produces the concentrate that CCSW purchases to make Coca-Cola soft drinks. 
Howell, Tr. 4004; Atchison, Tr. 5237-38. The Coca-Cola Company also owns 49% of the stock of 
Coca-Cola Enterprises (''CCE"), which owns Coca-Cola bottling operations in various parts of the 
United States, including Dallas/Fort Worth, Houston, and Austin, Texas. Howell, Tr. 4002-07; RX 3131 
G. 

11 A h. . d S . s noted above, the Dr Pepper franc 1ses were prevtously hel by an Antomo Dr Pepper 
Bottling Company ("DP-SA"), a wholly-owned subsidiary of Dr Pepper Company. Turner, Tr. 918, 
928, 1035. The Dr Pepper Company was a publicly held corporation until 1984, when it was bought 
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The practice of having a single bottler licensed by each of several 
concentrate companies to sell their brands of soft drinks is sometimes 
called "piggybacking." 13 

Prior to CCSW's acqu~sition of the Dr Pepper franchise, the fran
chise was held by DP-SA, a wholly-owned subsidiary of DPUSA. 14 

Until 1984, DPUSA owned bottling operations in San Antonio, as 
well as in Dallas/Fort Worth, Waco, Houston, and Corpus Christi, 
Texas. 15 After DPUSA was bought in a leveraged buyout, its acquir
er, Forstmann-Little, began selling off the DPUSA company-owned 
bottling plants and the Canada Dry business. 16 CCSW wanted the 
San Antonio area franchises for Dr Pepper and Canada Dry, but had 
no interest in DP-SA's main production facility, the former Big Red 
Bottling Company of San Antonio plant. 17 Although DPUSA initial
ly wanted to sell the operation as a whole, 18 it eventually sold the 
operation in two parts. 19 CCSW bid on both the Dr Pepper and 
Canada Dry franchises, initially offering $5 million, but subsequently 
increasing its offer to $14.5 million.20 On August 28, 1984, CCSW 
bought the Dr Pepper and Canada Dry franchises, along with other 
assets, from DP-SA for $14.5 million. 21 

in a leveraged buyout. CX 614 B; RX 1447 D; RX 990 E, N. After some assets were divested, the Dr 
Pepper franchise contracts and syrup manufacturing facilities were sold to an investment group, which 
subsequently bought the Seven-Up Company. Knowles, Tr. 2640. The current franchiser of Dr Pepper 
bottling operations in the United States is Dr Pepper/Seven-Up Companies, Inc. ("DPUSA"). The Dr 
Pepper and Seven-Up companies were combined in 1988. RX 1989 at 3-4. Dr Pepper/Seven-Up owns 
the trademarks and manufactures the concentrates for Dr Pepper and Seven-Up brand products. Clarke, 
Tr. 4297-99; Knowles, Tr. 2638-41. For convenience, we will use "DPUSA" to refer to both the Dr 
Pepper Company and its successor, Dr Pepper/Seven-Up Companies. Inc. 

12 
RX 293 I; E. Hoffman, Tr. 507-09. 

13 
Knowles, Tr. 2764-67. 

14 
RX 1648 Z29; Turner, Tr. 917-18; Antle, Tr. 3041. 

15 
RX 1648 Z29-Z31; Turner, Tr. 916; Antle. Tr. 3041,3079. 

16 
CX 3817; Turner, Tr. 920-21. 

17 
Antle. Tr. 3059. 

18 
Antle, Tr. 3059. 

19 
Turner, Tr. 1152. 

2° CX 3; RX 2092 F; Turner, Tr. 1158. 

21 
CX 3 at 7; CX 247 C; CX 27'0; RX 1292 at I; CX 1662; CX 253. In the same transaction. 

DPUSA agreed to issue Dr Pepper license agreements to CCSW. CX 3 at 17-18. DPUSA and Canada 
Dry issued new franchise agreements for the Dr Pepper and Canada Dry brands to CCSW in 1984. CX 
266, CX 267. CCSW also received a warehouse, 2150 used vending machines, and 40% of DP-SA's 
used delivery and over-the-road trucks. Bodnar, Tr. 1276. I 518-20, 1689; Little, Tr. 653. 
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After the sale, DP-SA still owned the franchises for Big Red, RC, 
Crush, and Hires, and various equipment including the DP-SA bot
tling plant.22 DP-SA continued to operate its business as Big Red 
Bottling Company of San Antonio until DPUSA's assets were sold 
to Grant-Lydick in October, 1984.23 Grant-Lydick obtained DP-SA's 
franchises. to produce and sell Big Red, RC, Crush, Hires, and DP
SA's other remaining brands, which accounted for about 58o/o of DP
SA's 1983 sales volume.24 Grant-Lydick also hired DP-SA's manag
er, Emery Bodnar, to run its business, as well as about half of DP
SA' s other employees. 25 

Grant-Lydick operates its soft drink business in San Antonio as 
the Big Red Bottling Company of San Antonio,26 and has subsequent
ly acquired additional soft drink brands and new geographic territo
ries. In 1987, Grant-Lydick acquired the Seven-Up bottler in San 
Antonio and Austin, as well as the Seven-Up bottler in Corpus 
Christi. 27 In 1988, Grant-Lydick purchased the assets of Big Red 
Bottling Company of Austin, and, in 1990, an RC Cola distributor
ship in La Grange, Texas.28 

The other major branded carbonated soft drink ("CSD") bottler 
in San Antonio is the Pepsi COBO (Company-Owned Bottling 
Operation), owned by the Pepsi-Cola Company ("Pepsi USA"). 29 

Pepsi USA also owns bottling operations in various parts of the 
United States, including San Antonio, Houston, Dallas/Fort Worth, 
and Austin, Texas. These company-owned bottling operations ac-

22 
CX 237; Bodnar, Tr. 1668. 

23 
CX 2052; CX 2484;CX 3254 A; CX 237 C; RX 1663; RX 2408; RX 2409; Lydick, Tr. 2981-

82; RX 1648. 

24 
CX3495; CX 3504; CX 3505; Knowles, Tr. 2874. 

25 
Bodnar, Tr. 1223, 1294. 

26 
Bodnar, Tr. 1581. 

27 
RX 2970; Bodnar, Tr. 1334-36;Lydick, Tr. 2999-3000. From 1982 to January, 1986, the 7-Up. 

franchise was held by the Seven-Up Bottling Company of San Antonio, which was owned by Seven-Up 
USA. RX 2002; Lydick, Tr. 2996-97. The franchise was then held by Texas Bottlers, Inc. ("TBI") until 
May 1987, when G-L purchased TBI. Bodnar, Tr. 1334. 

28 . 
Lydick, Tr. 3002-03, 3005-06. 

29 
Pepsi USA is a division of PepsiCo, Inc., which owns the United States trademark and 

produces concentrate for Pepsi-Cola and other brands of soft drinks. RX 2864 Z34; Davis, Tr. 4463, 
4638; Amrosowicz, Tr. 787. 
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count for about 37% of Pepsi USA bottle and can sales.30 In addition, 
there is a small, branded CSD distributor, Star Distributing, that has 
undergone three corporate restructurings in the last three years.31 

III. THE HISTORY OF THE PROCEEDING 

The Commission's complaint in this matter was issued on August 
28, 1988, and was amended on November 18, 1988. Administrative 
hearings on the merits began before Administrative Law Judge James 
P. Timony on July 10, 1990. The hearings on the merits were con
cluded on October 3, 1990. IDFF paragraph 44. 

On June 14, 1991, the ALJ issued his opinion, finding a failure of 
proof that CCSW' s acquisition of the Dr Pepper and Canada Dry 
franchises may substantially lessen competition. He found that "[t]he 
relevant product and geographic markets are broader than alleged, 
including private label and other soft drinks in a market that extends 
well beyond the environs of San Antonio." ID 78. He found further 
that "[r]espondent lacks market power and collusion appears un
likely[,]" and that "the market was competitive in 1984 and competi
tion is healthy now, with over capacity [sic] and low prices being 
hallmarks." /d. 

For the reasons set forth below, we reverse the ALJ' s findings as 
to the relevant product and geographic markets and as to the likely 
competitive effects of CCSW's acquisition of the Dr Pepper and 
Canada Dry franchises, and find that CCSW' s acquisition of the Dr 
Pepper franchise constitutes a violation of the FTC and Clayton Acts. 
Although we agree with the ALJ that CCSW's acquisition of the 
Canada Dry franchise did not violate the FTC and Clayton Acts, we 
reach our conclusion based on factual findings and legal reasoning 
that differs from that of the ALJ. 

IV. THE RELEVANT PRODUCT MARKET 

Bottlers may sell to retailers a variety of beverages, ranging from 
nationally known, branded CSDs to non-branded CSDs, non-carbon-

30 
RX 1218; Amrosowicz, Tr. 791-93,837-38. 

31 
Espinoza, Tr. 4166-67; Bodnar, Tr. 1559-60, 1713. 
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a ted soft drinks, seltzers, juices, and even iced tea drinks. 32 Here, the 
franchises that were transferred were those of branded CSDs: Dr 
Pepper and Canada Dry. 33 The issue is whether the relevant product 
market is confined to branded CSDs or conversely includes certain 
beverages in addition to branded CSDs. As we explain in detail 
below, we define "branded CSDs" as widely available carbonated 
soft drinks distributed by direct-store-door delivery and heavily pro
moted by concentrate companies, bottlers, and retailers. "Private 
label" carbonated soft drinks are less heavily promoted and are avail
able in fewer channels of distribution since they are sold by retail 
chains that own the trademark. "Warehouse" carbonated soft drinks 
use warehouse delivery, are less heavily promoted, and are also avail
able in fewer channels of distribution .. See Section IV.C. infra. 

Complaint counsel has asserted that all branded CSDs comprise 
the relevant product market. 34 CCAPB at 12. By contrast, CCSW 
has claimed that the relevant product market consists of all carbon
ated soft drinks (including private label and warehouse brands) and 
certain non-carbonated soft drinks packaged and sold in the same 
manner as CSDS. RPFF paragraph 348. The ALJ found that the 
rele:vant product market includes "national brand, private label and 
warehouse brands of soft drinks, as well as mixers, seltzers, non
carbonated beverages such as Lipton Iced Tea, Country Time Lemon
ade, and Hawaiian Punch, and isotonic drinks." ID 62. 

For the reasons set forth below, we find that the evidence in this 
case supports a relevant product market consisting of branded CSDs. 

32 
For example, CCSW at various times has distributed in the San Antonio area the following 

beverages: Coke (and allied brands, such as Sprite. Fresca, and Mr. PIBB), Sunkist, A & W (and allied 
brands), Welch's Grape and Strawberry, Cima Red, Minute Maid CSDs, Old New York Seltzer, Spike, 
Hawaiian Punch, Delaware Punch, Lipton Iced Tea, and Country Time Lemonade. CX 3489 Z29, Z I 0-
13; CX 3483 R,Q; Summers, Tr. 6581. 

33 f . . . . 
As a result o acqumng the franch1ses, CCSW added the followmg Dr Pepper and Canada Dry 

products to its list of brands for sale and distribution in the San Antonio area: 
Dr Pepper products: Dr Pepper, Sugar Free Dr Pepper, Pepper Free, Sugar Free Pepper Free. CX3 

at 396. 
Canada Dry products: Ginger Ale, Sugar Free Ginger Ale, Club Soda, Tonic Water, Sugar Free 

Tonic Water, Seltzer, Collins Mixer. CX3 at 397. 

34 . . h . 
Complamt counsel presented ev1dence t at the relevant product market IS "the manufacture, 

distribution, and sale of finished carbonated soft drinks (or syrups) produced from the concentrates of 
widely-advertised, branded, carbonated soft drinks, merchandised and distributed by direct-store-door 
delivery, in all channels of distribution." IDFF; see Hilke, Tr. 5944-86. 
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A. The Legal Standard for Defining the Relevant Product Market 

The purpose of defining a relevant market is to identify a market 
in which market power might be exercised and competition thereby 
diminished. H.J. Inc. v. Int'l Tel. & Tel. Corp., 867 F.2d 1531, 1537 
(8th Cir. 1989). Product markets may be defined either by "the 
reasonable interchangeability of use or the cross-elasticity of de
mand." Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962). 
To assess whether market power might be exercised, the courts and 
the antitrust enforcement agencies have sought to define a market in 
which "sellers, if unified by a hypothetical cartel or merger, could 
raise prices significantly above the competitive level." H.J. Inc., 867 
F.2d at 1537. Under the Merger Guidelines,35 the federal antitrust 
agencies seek to identify a product market as a "product or group of 
products such that a hypothetical profit-maximizing firm that was the 
only present and future seller of those products ("monopolist") likely 
would impose at least a 'small but significant and nontransitory' in
crease in price." Merger Guidelines, Section 1.11. 36 This inquiry 
focuses on whether other products are sufficiently substitutable that 
customers would turn to them in the event of a "small but significant 
and nontransitory" price increase by the hypothetical monopolist. At 
the point at which other products are not substitutable in that sense, 
the contours of a relevant product market have been defined. Be
cause a "small but significant and nontransitory" price increase is 
generally interpreted to be 5%, this test is known as the "5% test." 
Merger Guidelines, Section 1.11. 

In Beatrice Foods Co., 101 FTC 733, 801 (1983), the Commis
sion stated that "cross-elasticity of demand [is] the most important 
factor in product market definition." Although the Commission 
considers all reliable evidence of interchangeability, Olin Corp., 113 
FTC 400, 594-95 ( 1990), the Commission has recognized the utility 
of evidence of cross-elasticity of demand such as the 5% test is de
signed to elicit, despite some of the difficulties in calculating such 

35 
United States Department of Justice and Federal Trade Commission Hori::.ontal Merger 

Guidelines, reprinted in 4 Trade Reg. Rep. (CCH) paragraph 13,104 (Apr. 2, 1992) ("Merger 
Guidelines"). 

36 
The version of the Merger Guidelines that was generally used by both enforcement agencies 

at the time of the ALJ' s decision. United States Department of Justice Merger Guidelines, reprinted in 
4 Trade Reg. Rep. (CCH) paragraph 13, I 03 (June 14, 1984) (" 1984 Guidelines"), uses essentially the 
same methodology for product market definition as the 1992 Merger Guidelines. Coca-Cola Co., slip 
op. at 26 n.50. 
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elasticities. Coca~Cola Co., slip op. at 27-29; see also Merger 
Guidelines, Section 1.11. The ALJ here, however, failed to discuss 
any of the testimony relating to the 5% test. The testimony in this 
case is undisputed that bottlers of branded CSDs in the San Antonio 
area could profitably raise prices more than 5%.37 Moreover, the 

. weight of the other evidence relevant to this issue -- including the 
opinions of market participants, historical evidence of price interac
tions, and industry business records -- also supports a product market 
limited to branded CSDs. 

The ALJ' s narrow focus on certain selected pieces of evidence 
concerning industry perception, characteristics of the product, and 
price movements failed to give an accurate and complete picture of 
the relevant product market. E.g., ID 60-62. We find that the ALJ 
erred in asking only whether certain beverages "competed" against 
each other in a broad sense, without focusing on which products were 
sufficiently substitutable that they could constrain a small but signifi
cant, nontransitory price increase. For example, the ALJ implies that 
an inverse relationship between branded and non-branded CSD mar
ket shares shows that they are in the same product market. ID 60. 
That this alone is an insufficient basis on which to reach such a 
conclusion is easily illustrated by considering the case of two differ
ent product markets that are arbitrarily lumped together to calculate 
shares, such as two unrelated products: branded CSDs and mouth
wash. Assuming that mouthwash sales are stable throughout the 
year, an increase in branded CSD sales (because of feature activity 
with consumers stocking-up on favorite brands or seasonal swings in 
consumption) will produce a share increase for branded CSDs and a 
share decrease for mouthwash. However, this inverse relationship 
provides no reasonable basis for claiming that branded CSDs are in 
the same product market as mouthwash; rather, it is an artifact of 
arbitrarily treating the unrelated products as though they are in the 
same market. 

Moreover, even if branded CSD price increases produced some 
consumer switching to non-branded CSDS, that would not establish 
that both products are in the same antitrust product market. The key 
to product market definition is not whether some consumers will 
switch to other products in the event of some price increase. Unless 
demand for a product is perfectly inelastic, some consumers will 

37 
-See Section IV.D.I infra. 
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switch in response to a minimal price increase. Rather, the question 
is which beverages are sufficiently substitutable that they could con
strain, i.e., make unprofitable, a price increase in the relevant market. 
,The evidence here establishes that consumers will not switch to other 
products in the event of a small but significant, nontransitory price 
increase of branded CSDs in sufficient numbers to make such a price 
increase unprofitable. 

B. The Concentrate and Carbonated Soft Drink Industry 

In order to assess the extent to which branded CSDs face compe
tition from other beverages, it is necessary to understand some 
aspects of the soft drink industry. Soft drinks are produced by 
combining concentrate, sweetener, and carbonated or still water. 
"Concentrate" includes the flavors, extracts, and essences used to 
produce soft drinks. "Syrup" is concentrate mixed with sweetener 
and some water. IDFF paragraph 74. 

Bottlers purchase concentrate from concentrate companies, such 
as CCUSA, DPUSA, and PepsiCo, Inc. ("Pepsi"). IDFF paragraphs 
10, 16, 29. Bottlers generally sell soft drinks to retailers in cans, 
glass, and plastic (PET) containers; retailers in tum sell the finished 
soft drinks to consumers. IDFF paragraph 140. Concentrate compan
ies, bottlers, and wholesale grocery suppliers sell soft drinks to foun
tain outlets in ready to drink form ("pre-mix") or as a syrup that must 
be mixed with carbonated water ("post-mix"). IDFF paragraph 73. 

The record in this case establishes that soft drinks are differen
tiated products.38 One obvious difference among soft drinks involves 
flavors, such as colas, lemon/limes, and oranges. However, in 
addition to flavor differences, soft drinks are also differentiated in 
other, less obvious ways. For instance, there are differences among 
soft drinks as to the image that their advertising projects to 

38 
The Commission also recently found this to be the case in Coca-Cola Co., slip op. at 30. 
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consumers,39 and even whether the soft drink is advertised signifi
cantly at all.40 

There are also differences among soft drinks as to their avail
ability in either the "take home" distribution channel (cans and 
bottles to be consumed later) or the "cold drink" distribution channel 
(chilled soft drinks, usually sold for immediate consumption 
("fountain") or dispensed by vending machines ("vending") through 
convenience stores and restaurants). Soft drinks that are available 
through fountain or vending outlets are typically branded CSDs that 
use "direct-store-door" or "DSD" delivery,41 or are private label 
CSDs of the outlet itself (such as McDonald's private soft drink 
brands).42 Warehouse and private label brands are generally not 
available in the cold drink channel.43 

In the "take-home" distribution channel, soft drinks also may be 
differentiated by the services that the bottler provides to the retailers, 
such as grocery and convenience stores. Typically, bottlers provide 
only delivery to the retailer's central warehouse for private label and 
warehouse brand soft drinks, whereas bottlers provide DSD delivery 
for branded soft drinks such as Coke and Pepsi. See Section IV.C.2 
infra. The in-store merchandising44 by the bottlers' own employees 
in DSD delivery provides advantages generally not available through 

39 . . . . . . 
Mr. Carew, VIce President for Planmng of CCE, which owns Coca-Cola bottling operations 

in various parts of the United states, testified that "soft drink service is called a necktie product. They 
are sold on image. If you have any success, you have built an image up." CX 3967 at 205-06. Mr. 
Carew testified that brands that have the kind of consumer demand that allow them to "sit back and do 
nothing" for a long time while "selling off share" include Coca-Cola, PepsiCo, Dr Pepper Company, 
Seven Up Company and Royal Crown. CX 3967 at 205. 

40 
Most private label brands are not advertised on television or radio, but may appear in the 

retailer's newspaper ads or circulars. Turner, Tr. 1208; Summers. Tr. 6546-47; Howell, Tr. 4025; Hixon, 
Tr. 7344. Some warehouse brands, notably Shasta, had engaged in television and radio advertising at 
one time, although Shasta now markets itself more as a private label brand. Chapman. Tr. 7171-72. By 
contrast, concentrate finns allocate millions of dollars annually toward acquiring, improving, securing, 
protecting, and capitalizing on the value of trademark equity they develop for their trademark names and 
branded CSD products. Summers, Tr. 6523, 6547-48. Branded CSD bottlers and their concentrate firms 
realize that it is important to manage and protect the equity of the brand. Knowles, Tr. 2802; CX 3915 
at 29 [Clements]; Amrosowicz, Tr. 891; Summers, Tr. 6547-48, 6523. 

41 
CX 3989 at 65-66 [Shanks]. 

42 
Summers, Tr. 6517; Short, Tr. 7759-60. 

43 
See Section IV.D.2 infra. 

44 
"Merchandising" the produet includes the tasks of placing the product on the shelves or other 

displays, "fronting" the product to ensure the label is facing forward and, if necessary, individually 
pricing the product, "rotating'' the product to remove older, out-of-date merchandise from the shelves, 
and ensuring that the price and other merchandising signs (called "point of sale" or "POS") are 
adequately displayed. Coyne. Tr. 3439-41; CX 2161 D, E. 
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warehouse delivery, such as: (a) ensuring the visual impact of trade
marked brands,45 (b) ensuring quality control of damaged or out-of
date stock,46 (c) maintaining shelf space,47 (d) facilitating responsive
ness to competitive situations,48 (e) maintaining and promoting a full 
stock of product,49 (f) maintaining a good relationship with the retail 
account. 5° 

A review of the evidence shows that soft drinks are divided into 
at least three distinct categories: major national and regional brands; 
"warehouse" brands; and private label brands.51 Major national and 
regional brands are characterized by: wide availability in both the 
take home and cold drink distribution channels;52 DSD delivery;53 

and heavy advertising to promote a particular image and trademark. 54 

For convenience, we will refer to these as "branded CSDs." 
The remaining soft drinks consist of those that have brand names, 

but use warehouse distribution ("warehouse brands"), such as Shasta 
and Faygo,55 and private label products, such as H.E.B.'s Plaza, that 

45 ex 505 c; ex 1948; ex 2240 D-ZB; ex 2243 D-2. 

46 
CX 505 D, G, H; CX 2240 F, 0, Z; CX 2243 I-ZI7. 

47 
CX 505 E. Although the shelf space that retailers allocate to their own private labels may be 

considered "untouchable," (Summers, Tr. 6624; Davis. Tr. 4526, 4764; Bodnar, Tr. 1763; Howell, Tr. 
4050; Sendelbach, Tr. 7718), bottlers still compete among themselves for shelf space not allocated to 
the retailer's own private label. Summers, Tr. 7119. 

48 ex 505 E. 

49 
CX 505 D, I-J,O; CX 2240; CX 2240; CX 2627 Y-Z10; Summers, Tr. 7119. 

50 ex 505 E. 

51 
In Coca-Cola Co., this Commission reached the same conclusion. Slip op. at 30-32. 

52 
Donald, Tr. 5291; RX 990 E. See also Section IV.D.2 infra. There was also testimony that, 

to have a fully effective merchandising operation, carbonated soft drinks must be distributed in all 
channels of distribution. Turner, Tr. 934; CX 3915 at 17-18 [Clements]; CX 3988 at 530-531 
[O'Donnell]; CX 1853 N; CX 1909. 

53 
See Section IV.C.2 infra. 

54 
For example, the trademark "Coca-Cola" is "the most widely known brand name in the world." 

CX 131 D. Concentrate firms typically make available marketing support to local branded CSD bottlers. 
CX 3989 at 78-79, 104 [Shanks]; CX 3987 at2085 [Lowenkron]; CX 3976 at 2129 [Quirk]; Coyne, Tr. 
3413-17; Knowles, Tr. 2745-49; Trebilcock, Tr. 5812; Turner, Tr. 963-65; Howell, Tr. 3928-31; RX 990 
Z2. 

55 
RX 1531; RX 1957; Howell, Tr. 4031; Summers, Tr. ~551. Other examples include: IBC 

Root Beer, CX 1294; Rainbow, Rocky Top and Parade. Hiller, Tr. 5337-38; Hoffman, R., Tr. 5534-35. 
This category includes the proprietary brand name products produced by bottlers, such as the "Texas" 
brand of Texas Beverage Packers. Hixon, Tr. 7277-78. 
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are sold by the particular store chains that own the trademark. 56 

Warehouse brands are available primarily in large retail chains57
; are 

generally not available in the cold drink channel58
; are less heavily 

advertised than major national and regional brands59
; and are less 

expensive than branded CSDs.60 The private label products are also 
not usually available in the cold-drink channel;61 use little or no 
advertising;62 and are even less expensive than warehouse brands.63 

For convenience, this opinion will refer to warehouse and private 
label brands collectively as "unbranded" or "nonbranded" products. 

C. The Distribution and Marketing of Branded 
Carbonated Soft Drinks 

1. Channels of Distribution 

Soft drinks are sold through various "channels" of distribution.64 

One broad distinction is between the "home market" or "take home" 
channel, which consists of sales for later consumption, and the "cold 
drink" channel, which consists of sales for immediate consumption. 65 

56 
CX 4022. Private label soft drinks are usually proprietary brand names of retail chains. 

Hixon, Tr. 7278-79. See also Morath, Tr. 7674-75; Howell, Tr. 4023-24; Knowles, Tr. 2860-61. 
The A.C. Nielsen Company ("Nielsen") tracks sales in the home market segments of the bottling 

market, including sales to supermarkets and convenience stores. RX 875. Nielsen refers to private label 
brands as "control" brands. RX 2806 X. 

57 
See Section IV.C.2 infra. 

58 
See Section IV.D.2 infra. 

59 
Although one warehouse brand, Shasta, has engaged in television and radio advertising, 

[Chapman, Tr. 7171-72], most do not. See also Section IV.C.3 infra. 

60 
See Section IV.D.3.b infra. 

61 
See Section IV.D.2 infra; CX 3989 at 65-66. 

62 
Most private label brands are not advertised on television or radio, but may appear in the 

retailer's newspaper ads or circulars. Turner, Tr. 1208; Summers, Tr. 6546-47; Howell, Tr. 4025. 

63 
See Section IV.D.3.b infra. In addition, private label soft drinks are available in many fewer 

package sizes than branded CSDs. Branded CSDs come in a variety of package sizes, including 6.5, I 0, 
12, 16, 20 or 32 ounce glass or PET bottles, 1, 2 and 3 liter PET bottles. and 12 oz cans. CX 53 G, Y
Z6. Typically, private label CSDs are sold in 12 ounce cans and 2 and 3 liter PET bottles. CX 3158 K. 
H.E.B.'s Plaza is available only in loose cans and 2 liter bottles. Chapman, Tr. 7165; CX 4022. 
Warehouse-delivered CSDs are also limited in their package availability. Hixon, Tr. 7279, 7285-86, 
7300, 7342. 

64 ex 836 H. s. 
65 

Knowles, Tr. 2647-48; Turner, Tr. 1185-86; CX 418 J, K. 
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The take-home channel is primarily served by chain supermarkets 
and independent grocery stores, mass merchandisers, and conven
ience stores.66 The cold drink channel is served by stores and other 
locations that offer (a) vending sales, (b) fountain sales, and/or (c) 
single drink sales.67 

Concentrate companies and bottlers recognize significant differ
ences between the take-home and cold-drink channels. As described 
in a 1985 CCSW "Corporate Information Memorandum": 

Almost all Coca-Cola bottlers divide their business into two broad categories, 
the home market and the cold drink market. The home market consists of all soft 
drinks which are sold for consumption at some place other than where they are 
purchased - hence for "home" consumption. The major types of outlets which 
comprise the home market are supermarket chain stores, mass merchandisers and 
discount stores, drug stores, independent supermarkets, and convenience stores. 
The cold drink market segment is composed of those outlets where soft drinks are 
purchased for immediate consumption: vending machines, restaurants and bars, 
athletic and other social events, and convenience stores. It is obvious that almost 
all cold drink accounts require some form of special equipment since the product 
must be delivered cold, while home market accounts generally sell soft drinks off 
the shelf or possibly off of a special rack. 

Soft drinks are sold in different packages in different market channels. In the 
home market, soft drinks are sold in bottles and cans. In the cold drink market, 
product is sold in bottles, cans, and cups. Approximately 76% of all soft drinks are 
sold in bottles and cans. The remaining 24% are sold in cups or similar containers. 
Cups are filled using either a post-mix or pre-mix system. Pre-mix, which is the 
same as the product in bottles and cans, and accounts for only 18% of cup sales 
today, is distributed in five gallon metal tanks. It is pumped out under pressure and 
is used primarily where no local water hook-up is available. Post-mix is also 
distributed in five gallon tanks, as well as one gallon jugs. It is very similar to 
bottling syrup and must be mixed with carbonated water at the point of serving. 

ex 418 J, K. 
In addition to these differences, there are other significant differ

ences between the take-home and the cold-drink channels, especially 
the fountain portion of the cold-drink channel. For example, both 
CCUSA and DPUSA handle fountain sales differently than sales of 
take-home, branded CSDs in that CCUSA and DPUSA -- not bottlers 
-- set the price at which a large proportion of Coca-Cola and Dr 
Pepper fountain sales are made. Large fountain accounts qualify for 

66 ex 883 V; RX 990 U; ex 418 J, K. 

67 ex 783 E; ex 3419 Z56; RX 990 u. 
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"national account pricing" from both CCUSA and DPUSA. 68 About 
65-70% ofCCSW's sales of post-mix fountain syrup are made at the 
national account price.69 

In addition, CCUSA and DPUSA do not have exclusive franchise 
territories for post-mix fountain syrup, although DPUSA doe·s restrict 
each bottler's sales of post-mix fountain syrup to its specified terri
tory for bottle and can sales.70 This means that Coca-Cola and Dr 
Pepper post-mix fountain syrup can be sold by a variety of entities, 
such as wholesalers, in addition to concentrate companies and bot
tlers. As a result, Coca-Cola and Dr Pepper fountain products are 
available from many fountain wholesalers in the San Antonio area in 
addition to the two franchised bottlers.71 Indeed, Mr. Carew, Vice 
President for Planning of CCE, the owner of Coca-Cola's bottling 
operations, described the marketing of post-mix fountain syrup as "so 
totally different from bottle/can marketing that efforts to merge the 
two are not in the best long term interest of either system."72 

Finally, there are often significant price differences between the 
take-home and cold-drink channels. For example, an individual 
branded CSD can is typically $.50 in a vending machine in the San 
Antonio area.73 By contrast, a six-pack of Pepsi take-home cans in 
San Antonio sells at an everyday price of $1.99 and may be sold at a 
promotional price of $1.49 or even $.99 on occasion.74 

2. Direct-Store-Door Delivery 

Nationally and regionally branded CSD manufacturers over
whelmingly use "direct-store-door" ("DSD") delivery for their prod-

68 
Short, Tr. 7736; Cassagne, Tr. 7585; Knowles, Tr. 2820-23. 

69 
Knowles, Tr. 2820. 

70 
Knowles, Tr. 2681; Turner, Tr. 1086. DPUSA does allow post-mix fountain to be distributed 

by food wholesalers and brokers within a bottler's exclusive territory. Turner, Tr. 1086. 
By contrast, PepsiCo and RC Cola QQ have exclusive geographic territories for post-mix fountain 

syrup. Knowles, Tr. 2681-82. 

71 
CX 33 Z18; RX 861; Short, Tr. 7741-42; Turner, Tr. 1172-74. 

72 ex 799 M. 

73 
Turner, Tr. 646. 

74 
CX 3973; Davis, Tr. 4526. 
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ucts75 as opposed to warehouse delivery.76 For DSD delivery, the 
bottler's own employees will: place the product on the shelf, "front" 
it to make sure that the label is properly displayed, and price the 
product; remove old merchandise; ensure that "point of sale" signs 
are properly displayed; and change space allocation. 77 For warehouse 
delivery, the bottler relies on the retailer's employees to perform 
these tasks.78 In such circumstances, the private label and warehouse 
soft drinks are delivered to the retailer's warehouse.79 

Under DSD delivery, the DSD vendor bears the cost of distribu
tion, stocking, and in-store checks on promotional efforts past the 
point of the warehouse; in the warehouse delivery sequence, this cost 
is borne by the retailer.80 Distribution costs typically account for 
about 35% of a branded CSD bottler's overall costs. 81 

The DSD delivery system provides at least two strengths which 
justify its added expense to the bottlers. First, it allows bottler con
trol. Second, given sufficient overall volume, the DSD delivery 
system allows the bottler to reach smaller outlets. 

75 
All of the major carbonated soft drink brands are distributed by DSD distribution, using soft 

drink bottlers or soft drink distributors. ex 3967 at 181; ex 3976 at 2111; ex 3582 at 2238; 
Nicholson, Tr. 3713. In fact, major franchises prohibit warehouse distribution. Turner, Tr. 956; Koch 
Tr. 1814. The Coca-Cola Company's soft drink products are distributed entirely by Coca-Cola 
franchised bottlers through DSD delivery. No warehouse delivery is used for retail channels. CX 3967 
at 181 [Carew]; CX 793 A. Pepsi built its business on the merchandising advantages of DSD 
distribution. David Davis, Vice President for Trade Development for Pepsi USA, testified that Pepsi 
had better control of where its products went and how to merchandise them and move business by 
keeping itself vertically integrated. Davis, Tr. 4471-72. Consequently, Pepsi has not explored 
warehouse and beer distributors as an alternative to DSD distribution. Davis, Tr. 4471-72. 

76 
Turner, Tr. 956-57; Nicholson, Tr. 3713-14; CX 3582 at 2238 [Clements]. The two largest 

systems of DSD delivery are the Coke bottler system and the Pepsi bottler system. CX 3976 at 2128 
[Quirk]; CX 3978 at 2066-67 [Lowenkron]; CX 3990 at 929 [Kalil]; CX 864 H, I. 

77 6 . Knowles, Tr. 26 2-63; Turner, Tr. 956-58; Nicholson, Tr. 3711; CX 3989 at 27 [Shanks]; CX 
3988 at 505 [O'Donnell]; CX 3921 at 355 [Currie]; Hoffman, E., Tr. 327-28. 

78 6 . . . . Knowles, Tr. 2 63-64. In some cases, bottlers have relied on mdependent d1stnbutors to 

perform DSD distribution for them. Koch, Tr. 190 I. It is significant that the bottlers have hired 
independent distributors to ensure that these tasks are performed, rather than relying on retailers' 
employees for them. 

79 
Warehouse delivery is used for retailers' private labels (also known as "control brands"). 

Private labels are a retailer's proprietary brand of soft drink. Howell, Tr. 4031; E. Hoffman, Tr. 412-13. 
There are a few national brands-- Shasta, Fay go, and IBC .Root Beer-- that also use warehouse delivery. 
Howell, Tr. 4031. IBC Root Beer, produced by DPUSA, uses warehouse delivery among other reasons 
because of its unique bottle. IDFF paragraph 149. 

80 
Summers, Tr. 6469. 

81 
See RX 0867. 
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Bottler control means that the bottler has someone in the store 
pushing the brand. 82 This marketing push is extremely important 
given the degree to which sales respond to advertising, promotions, 
displays, and price (see next section).83 It also gives the bottler the 
ability to get the product merchandised, priced, rotated, 84 and looking 
fresh. A bottler would lose this with the warehouse delivery sys
tem. 85 Bottlers characterized the services performed by bottler 
employees in DSD as extremely important in producing volume sales 
of soft drinks. Toby Summers, President of CCSW, stated: "We are 
an impulse item. If you don't have a display to execute it, you can't 
sell it off the shelf.". Summers, Tr. 7117-19.86 In response to 
questioning by complaint counsel, Mr. Summers stated: "Apparent-

82 
Davis, Tr. 4471-72. David Davis, Vice President of Trade Development for Pepsi USA, 

testified that he viewed a new ?Up brand as a competitive threat, but not a comparable warehouse 
delivered brand, in part because of the differences in the delivery system: "7-Up is a DSD brand. 
You've actually got people in the store pushing the brand versus a Jolt Cola that's warehouse. They 
have to kind of depend on the store personnel doing it themselves. So you've got more selling involved 
with a DSD brand on the store level, which is where the product gets moved or not." Davis, Tr. 4569. 
Texas Beverage Packer C'TBP")' s lack of volume for its private label and warehouse brands is blamed 
on its failure to gain proper distribution. Hixon, Tr. 7332. 

83 
Hoffman, E., Tr. 358, 362; CX 3814 at 22-23; Koch, Tr. 1831; Turner, Tr. 974. When soft 

drinks are on sale, consumers purchase more soft drinks. Knowles. Tr. :2838-40. 

84 . . . . . . . . . 
Soft dnnks--especially diet soft dnnks--detenorate 111 quality over time, so careful attentiOn 

must be paid to stocking and rotation of these items. Carbonation, flavorings, and aspartame are all 
sensitive to heat. CX 851. The level of carbonation in plastic containers. the quality of flavorings in 
all containers and the sweetening effect of aspartame decline over time. CX 851; E. Hoffman, Tr. 330-
31. Regular soft drinks after 150 days, and diet products after 90 days have diminished quality sufficient 
to adversely affect repeat sales and consumer preferences. CX 851; CX 4005 at 63 (R. Hoffman). 
CCSW believ~s that its CSDs with aspartame have an expected shelf life of approximately 90 days. E. 
Hoffman, Tr. 328-29. Consumers are sensitive to aspartame breakdown. CX 2281. When aspartame 
breaks down it turns bitter and the flavor and quality become substandard due to deterioration. ex 4005 
at 63; E. Hoffman, Tr. 328-29. Although this substandard product can be consumed safely, bottlers run 
the risk that consumers might never buy that product again, resulting in loss of volume. E. Hoffman, 
Tr. 32829; Turner, Tr. 956-57. See also CX851, CX 3186 B. 

85 
Turner, Tr. 956-57; Knowles, Tr. 2663; E. Hoffman, Tr. 327-28; CX 505 C-K; CX 3145 Y. 

Mr. Clements, President and CEO of Dr Pepper from 1974 through 1986, testified that his attempts 
to use warehouse delivery for Dr Pepper in Indianapolis and Los Angeles in the 1950's had convinced 
him "that with a product like Dr Pepper, and if you want to develop a consumer franchise and if you 
want to develop an equity in that market, that we could not do it anyway except the store door delivery.'' 
CX 3582 at 2238 [Clements]. He explained that retailers "didn't reorder because they were not 
accustomed to having soft drinks that way, they were accustomed to having store door delivery, and if 
they did reorder, they didn't reorder in sufficient quantities. and so we went out of stock and after about 
six months we determined that that test was a failure and voted off.'' CX 3582.at 2236 [Clements]. 

CCSW disputed this point, citing testimony by CCSW President Summers that. in his opinion, the 
retailer H.E.B. merchandised its private label, Plaza, better than Pepsi merchandised its DSD delivered 
brands. Summers. Tr. 6472. Summers, testimony, however, supports the importance of control over 
distribution and merchandising by the entity that ultimately would benefit most from volume sales of 
the product. 

86 
See also CX 2008 P, Q. 
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ly you don't understand what sells volume in the soft drink industry. 
So let me tell you, it i~ not just price. You can have the.lowest price 
in the world. If you can't get the product delivered, if you can't get 
the display, you can't keep the display properly priced and stocked, 

thep. the price becomes insignificant." Summers, Tr. 7117-19. 87 

Other evidence similarly confirmed the importance of the services 
involved in DSD delivery for increasing the volume of soft drink 
sales. 88 

In addition, the DSD delivery system also makes deliveries to 
smaller outlets economically feasible. 89 Such outlets, while having 
a relatively small direct volume effect, are important for image90 and 
permit sampling that can lead to later sales.91 

3. The Importance of Advertising 

Branded CSD bottlers and concentrate companies invest signifi
cantly in advertising and promotion of their products. Concentrate 

87 
Other CCSW documents indicate the same view. When CCSW considered developing a 

"house" control brand to compete with private label, its analysis recommended use of DSD over a broker 
system for several reasons: 

1. DSD gives us an opportunity to reach more channels convenience stores, mom & pops, mass 
merchandisers, etc. without increasing our costs dramatically. It also establishes an image and consumer 
sampling point of difference versus other private labels. 

2. DSD allows us more flexibility to respond to changes in the marketplace (i.e., lack of Coke ad 
feature activity, high volume hurdles, packaging emphasis changes, competitive features, etc.). 
RX 398 D. 

88 . B See Section IV. supra. 

89 
Use of a warehouse-delivered system of distribut~on limits a firm to the large retail chains. 

Turner, Tr. 941. As a result, warehouse-distributed products cannot gain access to retail outlets such as 
drug stores, convenience stores, and smaller retailers that do not have the capacity to store the product. 
CX 3921 at 355 [Currie]; Turner, Tr. 941; CX 3943 aT 15 [Rapp]; CX 3944 at 3511-12 [Rapp]; Coyne, 
Tr. 3438, 3445. Even CCSW admitted that "private/warehouse brands are less available in other market 
segments, including convenience stores, vending and fountain." RPFF paragraph 332 (citing Knowles, 
Tr. 2662, 2892). 

9° CCSW's president testified that presence in the fountain segment is important to develop the 
consumer's image of a product. Summers, Tr. 6513-14. 

91 . 
Mr. Clements explained that Dr Pepper was not able to reach all of the types of outlets that 

they wanted to reach with warehouse delivery in Indianapolis and Los Angeles: "We were only able 
to get the people like the chains, and not all of them, and some of the independents like IGA that had 
a warehouse that could deliver. What we couldn't reach were the outlets we needed most, and that's the 
single drink sales-- the moms and the pops and the cafes and beauty shops and places like that. We did 
not have enough availability to create any great sampling of the product in order to develop the ,brand." 
CX 3582 at 2236 [Clements]. See also RX 398 D. Sampling occurs largely through cold d~ink sales 
rather than take-home sales. Turner, Tr. 1028-29. 
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firms pay millions of dollars annually in total marketing funding. 92 

Huge amounts of monies, in the aggregate and as a percentage of 
total marketing, are spent by concentrate firms in support of local 
branded CSD bottler activities. For example, the largest component 

_ of Pepsi ~ola total cost is allocated to marketing.93 

With respect to advertising by retail stores, major retailers 
typically run two types of carbonated soft drink promotions: "ad fea
tures" and "in-store promotions." An ad feature is typically a news
paper advertisement featuring a branded CSD at an attractive reduced 
price, often at or below cost.94 An in-store promotion. typically 
involves a branded CSD in-store display also featuring a reduced 
price, though not usually as low as the ad feature price and without 
any accompanying newspaper advertisement.95 

An ad feature may give a bottler 10 times the non-featured sales 
volume96

, while an in-store display may give just twice to 2 Y2 times 
the normal sales volume.97 The volume lift is much lower on the in
store display in part because the retail price to the consumer is 
usually higher.98 Thus, bottlers are willing to pay thousands to 
hundreds of thousands of dollars to obtain ad features. 99 Bottlers also 
offer and pay large dollar amounts in order to have exclusive promo
tion and advertisement for their branded CSDs. 10° For example, 
CCSW' s 1988 Calendar Marketing Agreement with Diamond Sham-

92 
Turner, Tr. 965. 

93 
CX 3913 at 38 [Drewes]. 

94 
CX 3806 Z50; Turner, Tr. 973-74; Davis, Tr. 4515 (at or below cost ads are termed "hot ads"); 

Gonzaba, Tr. 2032. 

95 
Turner, Tr. 1126. 

96 
Bodnar, Tr. 1498; Davis, Tr. 4504; Koch, Tr. 1831-32. Consumers also tend to stock-up 

during ad features, depending on the attractiveness of the ad feature price. Bodnar, Tr. 1766. 

97 
Bodnar, Tr. 1498. 

98 . 
Bodnar, Tr. 1498; Turner, Tr. 974; E. Hoffman, Tr. 362-63. Increased sales volume due to an 

ad promotion or reduced price end-aisle display is known in the industry as volume "lift." E. Hoffman, 
Tr. 358,362. 

99 
Turner, Tr. 1129-30. 

100 p . c . c CX 1040 A-F ( eps1); X 1041 A-K (Grant-Lyd1ck); CX 1042 A-V (C SW). 
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rock stated that "[n]o national brand soft drink may be co-featured 
during these promotional periods." 101 

Ad features are run as part of retailers' promotional "ad cycles," 
which include bottlers, branded CSDs as part of the advertising. 102 

Mpst major chain retailers advertise one branded CSD in each of 
their weekly ads during a 52-week cycle. 103 Major convenience 
stores usually offer a monthly ad cycle. 104 

Bottlers believe that you cannot gro~ your brands without being 
in the ad cycle. 105 In fact, some believe that if a bottler never gets an 
ad feature, the effect will be volume deterioration in the market
place. 106 Nor can the lost volume necessarily be made up for through 
in-store displays. 107 

There are promotional periods that are more advantageous than 
others. Holiday periods are the most advantageous and create consid
erable volume lift. 108 For that reason, a retailer's holiday ad features 
cost hundreds of thousands of dollars for bottlers and concentrate 
firms. 109 Additionally, to obtain such ads from a retailer, the bottler 
must provide a greater discount than normal on its product. 110 Retail-

IOI CX 1039-B. Pursuant to Calendar Marketing Agreements ("CMAs"), the bottler and retailer 
agree to a schedule of promotional activities and the payments to be made to the retailer. CMAs were 
originally developed to help the retailer offset the cost of advertisements for their chain stores. Davis, 
Tr. 4506. CMAs usually involve a base payment by the bottler to a retailer for a set number of ads. 
There are additional incentive payments for incremental volume growth. The bottler and retailer agree 
to sales projections and various requirements. CMAs are also known as "soft drink agreements," or "ad 
buy" agreements, "ad assistance," or "volume incentives." Davis, Tr. 4509, 4706; Gonzaba, Tr. 2055; 
Hiller, Tr. 5355. 

102 
Turner, Tr. 970. 

103 
Turner, Tr. 970; Davis, Tr. 4526; Kaiser, Tr. 3177. 

104 
E. Hoffman, Tr. 362. 

105 
Turner, Tr. 974; CX 3941 at 288-89 [Schmid]. --

106 CX 3941 at 288-89 [Schmid]. 

107 
Turner, Tr. 974. 

108 
Turner, Tr. 971; Summers, Tr. 6919; Davis, Tr. 4514-16. The July 4th ad is usually consid

ered the most valuable, followed by other summer holidays, then the Thanksgiving, Christmas and New 
Year's holiday periods. Turner, Tr. 971; E. Hoffman, Tr. 367-68; Turner, Tr. 4514. As to non-holiday 
ad periods, pay week periods are more valuable than non-pay week ads. Turner, Tr. 971; E. Hoffman, 
Tr. 368; Davis, Tr. 4514. 

109 
Summers, Tr. 6919. For example, the holiday ads of H.E.B., a very large retailer in the San 

Antonio area (and other areas in Texas), run from a low of $175,000 for Easter to a high of $500,000 
for summer holiday ads. Summers, Tr. 6919; Gonzaba, Tr. 2055. 

110 
Gonzaba, Tr. 2057. However, there is a safety net of $50,000 for holiday ads if volume falls 

short. Summers, Tr. 6918-19. 
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ers, such as H.E.B., must meet volume requirements in order to 
receive the ad payments in full. 

Bottlers also compete with each other for retail space in retaii -
outlets which sell branded CSDs. 111 Bottlers attempt to convince 
retailers that their branded CSD products will generate sufficient 
traffic to warrant display space and end-aisle displays. 112 

D. Branded CSDs as a Relevant Product Market 

With this background information in place, we can now properly 
address the question that the parties have presented to us: whether 
beverages other than branded CSDs could constrain a price increase 
by branded CSDs in the relevant geographic market. For this inquiry, 
we examine all of the relevant evidence concerning price and non
price competition that could affect the likelihood that nonbranded 
CSDs would constrain a small but significant, nontransitory price 
increase by branded CSDs. Such evidence includes the opinions of 
market participants concerning price and advertising differences 
among different categories of soft drinks, historical evidence of price 
interactions among different categories of soft drinks, and industry 
perceptions about the degree of competition between different cate
gories of soft drinks. 

As we will discuss, nonbranded CSDs are largely unavailable in 
the cold drink channel. 113 Therefore, we will focus in particular on 
the likely substitution responses if branded CSD bottlers in the 
relevant geographic market raised their prices to retailers in the take
home channel, who purchase branded CSDs for sale to the ultimate 
consumer. 114 The retailer typically receives a discount or allowance 
off the wholesale list price in return for its promotion of the prod
uct.115 "Net price" charged to the retailer_equals the list price minus 

Ill ex 4005 at 55 [R. Hoffman]. 

112 
ex 4005 at 55-56 [R. Hoffman]. 

113 
See Section IV.D.2 infra. 

114 
The Merger Guidelines advise that "[i]n general, the price for which an increase will be 

postulated will be whatever is considered to be the price of the product at the stage of the industry being 
examined." Section 1.11. The same sentence appears in the 1984 Guidelines. 

115 
For example, in 1990, at least 95% of eesw· s sales were made at ·tess· than list price. 

Summers, Tr. 6721. Only 2% of the sales of the Pepsi eOBO in the San Antonio area were made at list 
price. Davis, Tr. 4684-85. See also RX 327. 
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discounts and allowances. 116 "Net/net" or "net/net/net" prices are list 
prices minus discounts, allowances, and ad payments. 

It is also relevant here to examine the likely substitution respons
es if retailers raised the prices of branded CSDs to consumers, since 
the demand for the bottlers' products derives from consumer demand 
-for those finished products. 117 Some agreements between bottlers and 
retailers regarding advertising funds attempt to influence the retailer 
to offer a certain price to consumers for t~e finished product, a further 
indication of the interrelationship between prices to retailers and 
prices to consumers. 118 

For the reasons set forth below, we find that the evidence demon
strates a relevant product market of branded CSDs. 

1. Overall Substitution Possibilities: 
Views of Branded SD Bottlers 

Both of CCSW' s primary branded CSD competitors in the San 
Antonio area stated that if branded CSD bott-lers in San Antonio 
raised their prices by 1 Oo/o, and everything else remained constant, 
they could profitably raise their price by 10%. 119 Bottlers of branded 
CSDs in other South and Central Texas areas gave similar 
responses. 120 This evidence was uncontroverted. 121 

116 
R. Hoffman, Tr. 5652-53; Summers, Tr. 6713-14; CX 414 B. 

117 
The Merger Guidelines state that, among other evidence, the Commission may take into 

account "the influence of downstream competition faced by buyers in their output markets" in evaluating 
market definition. Section 1.11. 

118 
Promotional allowances are usually related to a performance requirement. This most 

commonly takes the form of a feature ad, in-store display, or a reduced retail price. CX 1039 B, C; CX 
1041 H ("lowest retail price on featured package"). Alth~ugh bottlers do not usually suggest retail 
prices, they often set discounts at levels calculated to drive a desired retail price, based on the margin 
usually added by a particular retailer. Campbell, Tr. 1972-73. In addition, when soft drinks are in a 
feature ad, retailers often add little or no margin to the-wholesale price, or use incremental funding from 
the bottler to further reduce the retail price. Turner. Tr. 960, 973-74. As explained by Mr. E. Hoffman, 
"[w]hat we're really trying to have happen is for the retailer to pass the cost, the lower cost, on to the 
consumer so that the benefit of the consumer -- the lower price is to induce more consumption or 
purchases." E. Hoffman, Tr. 380. 

119 
Bodnar, Tr. 1492, 1496, 1762-63; Davis, Tr. 4610. 

12° Koch, Tr. 1815-16; Turner, Tr. 988-89; CX 3931 at 1801-04 [Westerman]. 

121 
Respondent CCSW argues that this testimony is not probative because complaint counsel did 

not specify a time frame for the hypothetical price increase. ABR-A at 8. An example of the testimony 
elicited by complaint counsel is given by Mr. Davis, a Pepsi official: 
Q. If Coke SW and Big Red raised their prices ten percent in San Antonio, would Pepsi find it 

profitable to raise its prices the same? 
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The internal documents of the three bottlers of branded CSDs in 
the San Antonio area confirm that they take into acco~nt ~-th_e_ 
prices of other branded CSD products in deciding on pricing for their 
own branded CSD products. CCSW' s own business records indicate 
that CCSW does not consider the price of private label or warehouse
delivered soft drinks when it considers increasing the price of its 
branded CSDs. 122 Rather, CCSW considers the prices of other 
branded CSDs in determining the price of its~ branded CSDs. 123 

Moreover, CCSW's business records characterize its major com
petition as limited to manufacturers, distributors, and sellers of 
branded CSDs. 124 CCSW markets its branded CSDs against other 
branded CSDs. 125 

A. Yes, they would. 
Davis, Tr. 4610. 

As discussed above, the hypothetical "5%" price increase test is set forth in the Merger Guidelines, 
which typically define a small but significant and "nontransitory" price increase as a 5% price increase 
maintained for a year or more. Section I. II. Although we agree that complaint counsel could have 
clarified the precise implications of this question by specifying a time frame, we do not find that the 
absence of a specified time frame renders such testimony worthless. "Profit" is generally understood 
as the gain still left after expenditures; this is not a short-run concept, but rather something that 
businesses typically calculate over a time frame of months or years, not days. Thus, we believe that the 
question implied a "nontransitory" time frame. In any case, the witnesses' responses indicate that the 
answer may well have been the same whether a short or long time frame had been specified, since no 
witness asked "Do you mean in the short run or the long run?" Finally, we note that this is just one piece 
of the evidence supporting a branded CSD product market definition. We interpret the responses to 
complaint counsel's questions in light of that surrounding evidence, the weight of which also supports 
a branded CSD product market. 

122 ex 2244; ex 198; ex 3101 c-H, J; ex 3102 B-H, J, L. 

123 
CX 104 D, G, H, M-N; CX 198. 

124 
CX 418 Z2-3, Z9, Zl2, Zl6, Z20; CX 1406 Z9-IO; CX 1854 H-1, K-L, T-U, X, Z2·5, Z7-8; 

CX 1866 K-L. For example, CCSW's records reveal that it viewed Mr. PIBB as the closest substitute 
to and a direct competitor of Dr Pepper. CX 596 A-1. Indeed, that CCSW recognizes the difference 
between branded and nonbranded CSDs is well-evidenced by their consideration of a proposal to 
establish a house product flavor line in the take home segmentthat would fill the gap between branded 
CSDs and private label. The proposal was to "[i]ntroduce a DSD house line of flavors to include a Cola, 
Cherry Cola, Red, Rootbeer, and Orange. The line should be positioned as an image product with a low 
price (slightly higher than the private labels). Image development can be achieved through quality 
graphics, package availability, broad channel distribution and a unique trademark (perhaps the Buck 
Brand label)." RX 398. This document is consistent with other CCSW documents that express concern 
that CCSW needed a flavor line to compete with an expanding private label market. See, e.g., RX 2059; 
RX 2060; RX 226 A, K; CX 2974 Q, R. 

125 
CX 3760 ("In summary, beat the hell out of Pepsi!"); CX 104; CX 108 H; CX 1854 R,U, Z2, 

Z4; CX 2255 S, T; CX 31 09 C. Messrs. R. Hoffman and Summers, Tr. 6853, testified that CCSW's 
branded CSDs compete in a broad sense with virtually all liquids (See, e.g., R. Hoffman, Tr. 5524: 
CCSW competes with water in the sense that all beverages vie for the same shelf space), but CCSW 
documents do not evidence the same approach. 
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CCE bottlers in Texas, Coke-Austin and Coke-Houston, create 
periodic reports in which they monitor the activities of th~ompeti
tors. Such activities -- which include pricing, package availability, 
marketing activities, sales, market share and pricing strategies -- are 
generally limited to observing the activities of bottlers of branded 
CSDs. 126 Similarly, the bottling operations of CCE use Keystone 
reports that provide information only with regard to branded CSDs. 127 

When Coke-Austin introduced diet Coke, its introductory plans 
included volume and share forecasts. These projections were limited 
to branded CSDs and did not include private label or warehouse soft 
drinks. 128 When Coke-Austin did a competitive analysis entitled 
"Competitive Corporate Brands," it discussed only branded CSDs. 129 

Pepsi official Davis testified that at the bottler level, Coke 
products are the only products to which the Pepsi bottler in San 
Antonio would react with regard to price. 130 

" ••• Coke [CCSW] is 
usually the leader in the market. They go up and then we usually 
follow, depending on our pricing structure." 131 Davis stated that 
Pepsi does not follow private label CSDs closely enough to know 
whether they had price increases. 132 

Pepsi bottler-related testimony and documents evidence a similar 
distinction between branded CSDs and nonbranded CSDs. For 
example, Pepsi official Davis testified that Pepsi would not be wor
ried about promoting its products in conjunction with private labels, 
but would not want Pepsi jointly marketed with Coke. 133 When the 
Pepsi COBO bottler serving the San Antonio area performs compari
sons with its competitors, it looks in detail to bottlers of branded 

126 
ex 2689; ex 2690; ex 2691; ex 2693. 

Some documents note an increasing private label market share (e.g., ex 2623 F, ex 2561 N, 0, 
Q), but very few suggest a price response from branded eSDs-to such brands, and this evidence is much 
weaker than that pointing in the opposite direction. In one exception, an swee employee apparently 
suggested that a response to private label brands was..necessary to forestall the "expense of regaining 
price leadership long term.'' RX 1479 J. 

127 
ex 2680; ex 2688 A-D; ex 2695; ex 2918. 

128 
ex 503 B-J. 

129 
ex 171. 

130 
Davis, Tr. 4532-33. 

131 
Davis, Tr. 4532; ex 441 e; ex 445 H-I, K; ex 448; ex 449 R-S. 

132 
Davis, Tr. 4531, 4829. 

133 
Davis, Tr. 4824. 
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CSDs for their pricing and other competitive activity, 134 as well as the 
"ad feature" or in-store allowances and ad assistance that tliey' are 
offering. 135 

Emery Bodnar, former General Manager of DPSA and current 
Executive Vice President, General Manager and part owner of Grant
Lydick, similarly testified that Grant-Lydick considers and reacts 
only to prices of other branded CSDs in setting Grant-Lydick's 
branded CSD prices, and does not consider the prices of private label 
or warehouse-delivered soft drinks in setting branded CSD prices. 136 

Other bottlers also consider and react only to prices ofthe prod
ucts of branded CSD bottlers in their areas when setting the prices of 

134 ex 455 G-L. Z-24; ex 456 B-C; ex 457 c; ex 458 B; ex 459 E; ex 460 I; ex 461 J, L; 
RX 1013 U-W; CX 380. At least one document notes that, in 1989, private label's market share had 
increased at the expense of Pepsi. RX 1287 E. Mr. Davis of Pepsi COBO explained that this followed 
the deep discounting of 1987-88, when branded CSD prices had become so low that they were "taking 
share out of private label." Davis, Tr. 4528-29. When the branded CSD prices went back up, however, 
then you still have "the price shopper that's going to pick up private label," and so "you're losing share 
back to the private labf;'!l." Davis, Tr. 4528-29. See also Section IV.D.3.d infra. 

135 
RX 1013 J-Y; CX 455 H-I, K, Z-1, Z-3; CX 456 E, F; CX 457 C, F; CX 458 G. 

136 
Bodnar, Tr. 1359-61, 1364, 1490, 1492-94, 1762-63. 

Emery Bodnar, as manager of the Big Red bottler in San Antonio, explained why he would not 
lower Big Red's price to retailers if a warehouse or private label lowered its price 10%: 
Q. Let me ask you this question. If Texas Beverage Packers lowered its triple net price in the ten

county area including and surrounding San Antonio ten percent and all other things remain 
constant, again for a sustained period of time, would you find it profitable to lower your prices? 

A. I don't know what Texas Beverage Packers' triple net price is. I wouldn't know if they lowered 
it or not. See, because that doesn't come through the same channel as we do. 
We're a direct store and they're through warehouses and through, you know, private label. 

Q. Let's assume you did know. 
A. If I did know that they went down ten percent? 
Q. Yes. 
A. Would I do anything? No. 

I've got to-- Let me just, if I can, state why. 
Private label or control brands, at least from where I sit, are not direct competition, as I look at 

Coke and Pepsi in San Antonio and maybe whatever they're calling themselves today, Premiere. Okay? 
Those brands that are essentially the warehouse or private label, first of all, space is dictated by 

somebody at headquarters and we're not going to change that. 
Number two, the product is displayed by somebody in the store or has to be handled by somebody 

in the store. 
If you really go out and look at beverage sections, most often than not if you look at a beverage 

section that looks ragged, it is the section that is supposed to be controlled by store personnel. 
As far as display space, that is pretty much, again, dictated, not at store level but at some buyer's 

level or higher. 
So really, there's not much I can do to compete, if I really wanted to.· I mean, it's there, just the 

same say that Kool-Aid is, as we talked about earlier. 
So if he lowered his price 15, 20 percent, I wouldn't do anything. Fifty percent. He doesn't have 

that kind of margin to do it, but if he did. 
They just can't execute. I mean, they just don't have the force to execute such a thing. 

Bodnar, Tr. 1762-63. 
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their branded CSDs. 137 Moreover, bottler collusion cases indicate 
that branded CSD bottlers in other geographic area~ belie:v.e..th?~ it is 
possible to raise price successfully together without having to involve 
bottlers of nonbranded CSDs. 138 

2. Substitution Possibilities: The Cold Drink Channel 

In the cold drink channel, which i-ncludes fountain, vending 
machine, and single drink sales 139 there is relatively little availability 
of nonbranded CSDs that is, warehouse-delivered and private label 
CSDS. Respondent admitted that warehouse delivered brands are 
generally not available in the cold drink channel, 140 and stated that 
"private/warehouse brands are less available in other market seg
ments, including convenience stores, vending and fountain." 141 The 
evidence confirms that warehouse distribution does not provide ac
cess to the vending and fountain channels. 142 

In addition, the evidence shows that carbonated soft drinks sold 
in vending machines are almost entirely brands that are direct-store
door delivered, not warehouse-delivered or private label brands. 143 

Vending machines are stocked with nationally branded CSDs, with 
virtually no private label brands available. 144 Moreover, although 
private label brands may be marginally more available in the fountain 
channel, since a few restaurant chains sell certain flavors as their own 
private label brands, 145 the record does not establish that the occasion-

137 
Trebilcock, Tr. 5844-46, 5848-50; Davis, Tr. 4532-33; CX 3990 at 923 [Kalil]. 

138 
As we discuss in Section VI.C.3 infra, we find the bottler collusion cases relevant to this case, 

and we therefore find that the ALJ erred in excluding evidence relating to them. For the cases cited by 
complaint counsel (See Section VI.C.3.c infra), warehouse-delivered and private label firms in areas 
where branded CSD bottlers have been convicted of fixing prices were not named as defendants. The 
price-fixing cases involved only branded CSD bottlers-. 

139 
See Section IV.B supra. 

140 
RRCCPFF paragraph 876. 

141 
RPFF paragraph 332, citing Knowles, Tr. 2662, 2892. 

142 
RX 3005 at 3759 [Smith]; CX 3978 at 2063-64 [Lowenkron]; Tumer,Tr. 941, 1403; CX 3945 

at 177 [Rapp]; CX 3944 at 3511-12 [Rapp]; CX 3977 at 72 [Carew]; Coyne, Tr. 3438; CX 3942 at 1905 
[Wilson]. 

143 
CX 804 G; CX 3989 at 65-66 [Shanks]; RX 3003 at 82-84 [Huey]. 

144 ' -
Koch, Tr. 1835; Clarke, Tr. 4284; Turner, Tr. 1007; RX 3003 at 84 [Huey]. 

145 
Summers, Tr. 6517; Short, Tr. 7759-60. For example, McDonald's sells its own, ~range 

private label fountain product. Short, Tr. 7759. 
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al presence of nonbranded CSDs in the cold drink channel would 
provide a constraint on the pricing of branded CSDs. 

3. Substitution Possibilities: The Take Home Channel 

The record shows that private label and warehouse brands are 
available in this channel. Therefore, we must examine in greater 
detail whether their presence would be sufficient to constrain a small 
but significant, nontransitory price increase in branded CSDs. 

a. Views of Bottlers of Warehouse and Private Label 

Texas Beverage Packers, Inc. ("TBP") is a manufacturer of 
private label and warehouse-delivered CSDs on its own account and 
for some of the major supermarkets in San Antonio. 146 Steve Hixon, 
its general manager, testified that his carbonated soft drinks do not 
compete with those of CCSW and San Antonio Pepsi, 147 and that to 
do so would render his company "dead meat." 148 He ~ees manufac
turers and distributors of private label and warehouse-delivered CSDs 
as his direct competitors, 149 and not CCSW or Pepsi. 150 With respect 
to pricing, he reported the following: 

Q. Now, in your opinion, there has not been an impact on your business by Coke 
Southwest's purchasing of the San Antonio Dr Pepper Bottling Company; is 
that correct? 

A. Yes. 
Q. Your basic opinion is we're dealing with apples and oranges in this case? 
A. We're dealing with apples and oranges other than if there's some kind of 

pricewar going on. If they get down to 99 cents, then they do impact me, but 
I don't feel the-- If Coke had bought Pepsi, yes. 

Q. And you feel that that's because-- You don't see a relationship between you 
and Coke Southwest because you basically sell1o different clientele on differ
ent bases? 

A. No. We're-- Well, we're sitting in a grocery store next to each other, but I 
don't -- For the people to take my product over Coca-Cola, there's got to be a 
substantial differential in price to make them select the private label. 

146 
Hixon, Tr. 7269. 

147 
Hixon, Tr. 7354-57. 

148 
Hixon, Tr. 7356. 

149 
Hixon, Tr. 7359. 

150 
Hixon, Tr. 7360. 
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Q. In fact, when you were first interviewed by FfC staff, you told them this 
doesn't have anything to do with you and you wish we'd leaV.!_YO~ alone? 

A. Absolutely. Still feel that way. 

Hixon, Tr. 7354-55. 
· ·With respect to the "impact" when branded CSDs reduce their 
prices, Mr. Hixon explained: 

Q. In your experience, have national brands gotten down to the level of private 
labels in their pricing? 

A. They haven't gotten quite that low but it's been kind of-- They've gotten close 
enough to make it scary. 

Q. Have they in fact begun to squeeze out private label with low prices? 
A. That's a tough question. Certainly, to a limited extent, I think they have. 

When they get in their 99-cent a six-pack wars with cans, yeah, at that point 
they're driving out private label. It's so low. 

We virtually have given up the major holidays to the national brands. We 
no longer try to compete with them. 

Hixon, Tr. 7303. 
Hixon views CCSW and Pepsi as "just out there screwing up the 

market with [their] occasional low prices." Hixon, Tr. 7360. He sees 
these bottlers as not trying to get his business, nor as having an im
pact on his business. Hixon, Tr. 7360-61. Hixon described himself 
and his "fellow copackers" as competing with branded CSDs only on 
the fringe: 

[We are] out there scrambling over the ten percent of the business that Coke and 
Pepsi don't realize really exists or have slipped through their fingers, or whatever, 
that they chopse to ignore. So yeah, if Coke or Pepsi drop their prices to 99 cents, 
it impacts o~r ten percent that we're fighting over. It takes business away from us. 

Hixon, Tr. 7360. 
The Kroger Company operates a CSD manufacturing plant in 

Garland, Texas, called Garland Beverage Company ("GBC"). 151 

GBC does not consider the prices of branded CSDs in determining 
the price of its private label and warehouse-delivered products. The 
record does not show such a comparison. 152 GBC monitors only 
other private label and warehouse-delivered soft drinks, such as 

151 
Morath, Tr. 7672-73. 

152 
RX 1716-17; RX 1721-22; RX 1726; RX 1740-41; RX 1744-45; RX 1750; RX 1754-57; RX 

1760. 
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Rocky Top, Big K, Mega, Parade, and Cragmont. 153 GBC also 
monitors TBP. 154 

This evidence also supports the existence of a branded CSD 
product market. The weight of the testimony by and documentary 
evidence of bottlers of both branded CSDs and nonbranded CSDs 
indicates that branded and nonbranded CSDs generally do not com
pete in the sense that a branded CSD price increase could be 
constrained by nonbranded CSDs. 155 The evidence does establish that 
branded CSDs occasionally may constrain pricing by private labels 
and warehouse-delivered soft drinks, but it does not provide any 
reason to believe that nonbranded CSDs could constrain price in
creases by branded CSDs. 156 

b. Consumer Conduct: The Typical Price Gap Between Branded 
and Nonbranded CSD Retail Prices to Consumers 

Prices of CSDs appear generally to fall into three separated 
groupings. Most expensive are the branded CSDs; less expensive are 
warehouse-delivered brands; and cheapest are the private label 
products. 157 The price gaps separating these groupings may indicate 
that these soft drinks are in different product markets. 158 Although 
the Commission and the courts do not always divide premium and 

153 
RX 1760 (991440; 991475-79; 991482-85); CX 2827 D. E. 

154 
RX 1756; RX 1757. 

155 
For example, Mr. Campbell, warehouse manager for a Pepsi/Or Pepper/7-Up bottler in 

Halletsville, Texas, was asked whether he competed with H.E.B.'s Plaza brand with his Dr Pepper and 
Pepsi brands. Mr. Campbell responded: "Well, yes and no. I mean, notJeally. I mean, I don't-- I don't 
think about competing against those people. I mean, that's not who I go to look in the grocery store to 
see if they've reduced their price by one cent a can and then I adjust my pricing and my promotional 
strategies based upon that. I base my competing more againsfother direct store delivery products." 
Campbell, Tr. 2007. Even Mr. Howell of CCUSA admitted that he had never seen the price of Coke 
drop in response to private label prices. Howell, Tr. 4123. And Mr. Summers explained that CCSW 
created a private label to compete with private label and warehouse brands, being careful not to 
cannibalize CCSW's branded products. Summers, Tr. 696284. 

156 
Similarly, Pepsi's research shows that it is very hard for a private label to steal from a national 

brand, but that a national brand can gain share from a private label temporarily if its price comes down 
low enough. CX 3912 at 65-66,97 [Christiani]. 

157 
CX 814 E; CX 3989 at 92-93 [Shanks]. 

158 
See, e.g., United States v. Archer-Daniels-Midland Co., 866 F.2d 246 (8th Cir. 1988), cert. 

denied, 493 U.S. 809 ( 1989) (despite functional interchangeability of sugar and high fructose corn syrup, 
persistent price difference of 10% to 30% resulting from price support system required treatment as 
separate product markets). 
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lower-priced brands into separate markets, 159 the existence of a price 
gap calls for some examination of its degree and porntrte .signifi
cance. 

We note first that the wholesale prices available to retailers vary, 
because bottlers may change their promotional offers on a weekly to 
monthly basis. 160 At any time, there may be a variety of effective 
wholesale prices for any given brand and package within any given 
geographic area. 161 Retail prices to consumers also vary frequently, 
depending on the extent to which and whether particular brands are 
on "promotion." The promoted prices of branded CSDs may be 
substantial discounts off the everyday or list retail price to consum
ers. The differences between the promoted retail prices of branded 
CSDs and the non promoted prices of branded CSDs vary from 20% 
to over 100%.162 

Despite these variations in price differences, there are clear dis
tinctions between the average prices of branded CSDs and non
branded CSDs, at both the wholesale and r~tail price level. As 
respondent CCSW has explained, the wholesale prices paid by the 
retailer for most private/warehouse brands generally are less than the 
price charged by the bottler for branded CSDs. 163 Much of this 
differential is attributable to the labor cost of stocking and merchan
dising the product, which is usually borne by the bottler using DSD 
delivery for branded CSDs, but by the retailer for private/warehouse 
brands. 164 An additional cost difference is that national concentrate 
companies often spend significant sums of money advertising and 

159 
Coca-Cola Co., Dkt. No. 9207, slip op. at-32 n. 62; see also Olin Corp .• 113 FTC 400, 595-

600 (1990), affd, 986 F.2d 1295 (9th Cir. 1993) (finding two relevant product markets, one consisting 
only of premium-priced product and one consisting of the premium-priced product and its functional 
equivalent), cert. denied, 114 S. Ct. 1051 ( 1994). 

160 
Campbell, Tr. 1954; R. Hoffman, Tr. 5551-52; Summers, Tr. 6613-H. However, some retail

ers set their promotional schedule for an entire year at the beginning of the year. Summers, Tr. 6618. 

161 
CX 1979; CX 2180; Turner, Tr. 1474; Bodnar, Tr. 1648-49; Davis, Tr. 4702-03; RX 1200; 

Kaiser, Tr. 3224. 

162 ex 3973 (20-JOO%); ex 3926 A (30-50%); ex 3832 (20%); ex 3835 (20%). 

163 
Howell, Tr. 4028-29; RX 2423. 

164 ex 3700 J; Brinkley, Tr. 2191-92; Kaiser, Tr. 3159; Turner, Tr. 1401-02. See alsf!, Section 

IV.C.2 supra. 
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promoting their branded CSDs. 165 These costs are often reflected in 
a higher concentrate price to bottlers. 166 

Similarly, the average retail prices of most private/warehouse 
brands are less than the average retail prices of branded CSDs. 167 

Estimates of the price differential vary, but a common estimate is that 
private/warehouse prices average between 20% to 30% below the 
prices of branded CSDs. 168 There was testimony that the retail price 
gap between branded CSDs and private label ~CSDs is normally two 
to three price points, per unit. 169 In 1984, CCUSA found that, on 
average, private and controllabels net retail prices were an average of 
29% lower than those of the national brands, while warehouse
delivered Shasta/Faygo net retail prices were about 20% below the 
national brands. 170 In 1988, an analysis of the average case price 
differences for several bottler groups was performed, comparing 
Fanta, Shasta, Faygo, Controlled label and Coke Classic in 34 geo
graphic areas. 171 The average case price difference between Coke 
Classic and the highest priced control label produ_cts was $0. 94. 
Branded flavor lines were priced above control labels at an average 
price difference of $0.77 a case. 172 

This retail price gap shows that certain consumers are willing to 
pay more for branded CSDs than for private label or warehouse
delivered brands. Many consumers perceive a quality difference 

165 
CX 3158 Zll-Z21; CX 814 A-B. Most private label brands are not advertised on television 

or radio, but may appear in the retailer's newspaper ads or circulars. Some warehouse brands, notably 
Shasta, have engaged in television and radio advertising in the past. See Section IV.C.3 supra. 

166 
Bodnar, Tr. 1739. 

167 
Hixon, Tr. 7356-57; Trebilcock, Tr. 5841-42. 

168 . 8 Trebilcock, Tr. 5 41-42; Howell, Tr. 4082; CX 3814 at 39 [Adams]; CX 814 at 874. At 
different times, the retail price gap between branded CSDs and private labeVwarehouse soft drinks may 
range from 10% to 130%, depending on whether special promotions are offered. Trebilcock, Tr. 5841-
42 (20-30% ); Hixon, Tr. 735657 (30-40% ); CX 3989 at 89-90 [Shanks]; Bodnar, Tr. 1715-16; CX 3835; 
CX 3832; CX 3926B (20-70% ); Limon, Tr. 4981 (6-pack ("6-pk") cans: private label CSD is 99 cents; 
Pepsi is $1.49- $1.69 [49-69%]); Sendelbach, Tr. 7703-06 (6-pk cans: private label CSD is $1.20; 
branded carbonated soft drink is $1.59 [33%]); Brinkley, Tr. 2194-95 (6-pk cans: private label CSD is 
$1.20-$1.32; branded CSD is $2.50 [50%]); Chapman, Tr. 7208, 721 t (6-pk cans: private label CSD 
is $1.06-$1.26; branded CSD is $1.59 $2.00 [26-88% ]); Davis, Tr. 4519-24: 

169 
CX 3967 at 186 [Carew]. Each price point has significance for a bottlers' revenue; for 

example, for CCSW, a ten-cent increase in the net price of a six-pack can increase cash flow by an 
additional $8 million a year, holding all else constant. E. Hoffman, Tr. 284; CX 875 G. 

170 ex 814 A. 

171 ex 3436 s-Y. 
172 ex 3436 F. 
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between branded CSDs and private label/warehouse delivered 
CSDs. 173 Because of that perception, branded CSDs nave greater . 
consumer appeal than do private label/warehouse-delivered CSDs, 174 

and brand switching by consumers is generally limited to branded 
-products. 175 

The perceived differences in quality apparently account for the 
fact that branded CSDs have some degree of brand loyalty .176 The 
extent of brand loyalty has decreased recently, and consumers more 
readily switch between branded CSDs if prices differ significantly; 
however, there is little evidence of switching from branded CSDs to 
private label/warehouse-delivered CSDS, 177 at least until the price 
differences are very large. 178 If the retail price of branded CSDs 
drops near or below the price of private/warehouse brands, then 
private/warehouse brands may lose sales to the branded CSDs. 179 

Again, such evidence indicates that branded CSDs may constrain 
nonbranded CSD pricing on occasion, but not the converse. 180 

173 
Morath, Tr. 7676. 

174 
CX 3912 at 65-66,97 [Christiani]. 

175 
CX 3942 at 1911-12 [Wilson]. 

The ALJ concluded that branded and private label CSDs have similar functional characteristics, 
implying that they are in the same product market, although he acknowledged that "[t]o a great extent, 
any perceived differences among soft drinks exists in the mind." ID at 61. In evaluating the likelihood 
of customer switching in the event of a small but significant, nontransitory price increase, such 
perceptions in the mind are more relevant than a chemical test of whether the ingredients are basically 
the same. 

176 
CX 3967 at 205 [Carew]; Morath, Tr. 7676. 

177 ex 3942 at 1911-12, 1940-41. 

178 ex 3921 at 386-87. 
Mr. Koch, President of Oneta Company, the Pepsi-Col_a bottler in Corpus Christi, testified that, 

as to supermarkets only, "[w]e know that private labels have about a 10 percent residual share of the 
market that's based on existing price structures and existing price differences." Koch, Tr. 1876. He 
stated that "private labels do a lot to keep us honest,;'ln the sense that "[g)o maybe 20 percent higher 
with a national brand than you can with private label, and then you start to lose volume." Koch, Tr. 
1875. Other than the responses of branded CSD bottlers to the 5% question, see Section IV.D.l supra, 
this is virtually the only piece of testimony that directly addresses whether private label could constrain 
upward pricing of branded CSDS. We do not find this testimony sufficient to outweigh the weight of 
the evidence related to this point, especially since Mr. Koch only states his belief that branded CSDs 
would lose volume to private label, but does not state that such losses would make it unprofitable for 
branded CSDs to raise price. 

179 
Bodnar, Tr. 1555-56; Summers, Tr. 6549 (branded CSD discount to $.99 will pick up some 

private label share, but "usual" discount of $1.49 does not); Hixon, Tr. 7303-04, 7360; Chapman, Tr. 
7190; Turner, Tr. 988; Campbell, Tr. 1999; RX 3011 at 3171-78,3197-98 [Skinner]. 

18° Cf Olin Corp., 113 FTC at 598-600 (lower-priced swimming pool chemical cou/d not 
constrain upward price movement of premium-priced swimming pool chemical). See also Co.ya-Cola 
Co., slip op. at 36. 
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Indeed, the preponderance of the evidence concerning brand loyalty 
suggests that consumers may be reluctant to switch to non branded -
CSDs in the event of branded CSD price increases. 

For purposes of product market definition, the relevant question 
is whether, if a wholesale branded CSD price increase were passed 
on as a retail price increase, consumers would switch to non branded 
CSDs and thereby force a rollback of the wholesale branded CSD 
price increase-? The record contains a study designed specifically to 
address the issue of what magnitude of branded CSD price would 
cause consumers to switch to nonbranded CSDs, albeit in a different 
geographic market. When Procter & Gamble owned Coke-Mideast 
Bottling Company, it did an elasticity analysis, comparing ware
house-delivered CSDs and Coca-Cola products. It found that an 
acceptable spread between Coke products and Big K' s private label 
products was between 80 and 1 00%. If th~ prices of Coke products 
were above this level, consumers' normal preferences for branded 
CSDs began to diminish. 

On the other hand, if the Coke was for sale for 99 cents and Big K was for sale for 
95 cents, Big K didn't sell almost at all because the spread was so small, consumers 
would virtually all opt for Coca-Cola. 

CX 3921 at 386 [Currie]. 
This study supports the conclusion that sales of non branded CSDs 

would not constrain a retail price increase to consumers of branded 
CSDs when the initial price gap is the average size that we observe -
that is, branded CSD prices averaging 20-30% above the prices for 
private/warehouse soft drinks. 181 Since the study indicates that 
consumers' preferences for Coke products would not diminish until 
the prices for Coke products were more than 80-1 OOo/o above the 
prices for private label products, the stuay indicates that retailers 
most likely could pass along to consumers any 5% or other small but 
significant, nontransitory price increase by branded CSD bottlers. 
This ability would likely diminish the incentives ofretailers to fight 

The ALJ cited testimony of Robert Chapman of H.E.B., a retailer, that his belief was that, if prices 
of branded CSDs decreased, sales of private labels would decrease. IDFF pru:agraph 216. That such 
substitution might occasionally occur, however, does not establish that if prices of branded CSDs 
generally increased, then sales of private label would increase sufficiently to make the price increase 
unprofitable for the branded CSDS. 

181 
See note I 68 supra. 
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such a price increase, since they would not have to absorb the price 
increase themselves. 

c. Views of Concentrate Companies 

Evidence from concentrate firms also is consistent with a product 
market confined to branded CSDs. CCUSA analyzes the market with 
regard to branded CSDS. 182 CCUSA performs business reviews of 
retail accounts in which it evaluates the performance of Coke prod
ucts. In its 1988 H.E.B. business review, it listed the top ten brands 
of CSDs in both San Antonio and Austin; not one private label or 
warehouse brand was listed. 183 The 1990 Marketing Program 
presented to H.E.B. by CCUSA and Coca-Cola bottlers discusses and 
makes comparisons among only branded CSDs. 184 CCUSA generally 
has compared its prices of cherry Coke and Mr. PIBB only to Dr 
Pepper and not to any nonbranded CSD. 185 

PepsiCo as a concentrate company looks at the retail prices of 
only branded CSDs. 186 Pepsi performs periodic-competitive analyses 
comparing Pepsi brands to CSDs of its competitors. 187 These studies 
generally do not involve private label CSDs. 188 Arthur Christiani, 

182 ex 2547; ex 801; ex 803; ex 1892 L. 
In the instances where CCUSA compared its products with nonbranded CSDS, the comparison 

involved a CCUSA product that diverges from the profile of a branded CSD. For example, CCUSA 
analyzes Fanta, which is not nationally advertised, in comparison to warehouse-delivered Shasta and 
private label brands. See, e.g., CX 3436 B, C; RX 687 D, M; RX 958 B-0; CX 1084; CX 1991-Z31; 
Howell, Tr. 4029-31, 4023-25. In assessing whether to create a Fanta line of flavors, CCV SA believed 
that "[a] Fanta line would be unlikely to incur competition from Pepsi Cola USA," and that "Fanta cola 
would compete with Coke and Coca-Cola classic only on the fringe, and thus not have any significant 
negative effect on thes~ two brands." CX 799 F. For CCUSA's branded CSDs, the documents reveal 
only infrequent references to concern about competition from private label and warehouse brands. E.g., 
CX 169 C (concern that some Coke sales had been lost to private label or warehouse brands). 

183 ex 506 T, Q, u. 
184 ex 2263. 

185 ex 790 E; ex 791 M. 

186 
CX 381 l. Concentrate companies subscribe to Nielsen's retail sales report service, which 

provides one collective entry for most private label and warehouse-delivered CSDs (except Shasta and 
Faygo). RX 694 at 13, 16; RX 2806. Concentrate firms do not subscribe to SAMI, which provides 
detailed analyses of the sales of warehouse-delivered brands, including CSDs. Clarke, Tr. 4279. · 

187 ex 381. 

188 
CX 3912 at 121 [Christiani]. 

Two documents have compared the profitability of DSD versus warehouse delivery for retailers 
and noted that, to compete with warehouse on price, it would be necessary for Pepsi to lower costs, since 
DSD costs more than warehouse delivery. CX 385 X to Z-53; CX 1922. . 
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manager of business analysis for Pepsi, explained the process by 
which he performs retail elasticity studies for Pepsi. 189 

_ Christiani. _ 
concluded when a retailer promotes its private label CSDs it does not 
supplant purchases of Coke or Pepsi products. 190 He also concludes 

_ that, generally, "[i]t is hard for a private label brand to gain share 
from a national brand because of the types of consumer dynamics." 
CX 3912 at 65-66, 97 [Christiani]. 191 

When Dr Pepper performs reviews of retait accounts, it does not 
compare the performance of Dr Pepper brands with private label or 
warehouse soft drinks. 192 Dr Pepper looks to Coke, Pepsi, 7;.Up and 
RC products when comparing sales volume movements, not to those 
of private label and warehouse soft drinks. 193 During the period of 
time that Dr Pepper Company owned and operated production facili
ties, its review of these operations involved analysis of Dr Pepper 
products' performance with branded CSDs. 194 

The testimony of other market participants similarly confirmed 
that the pricing and marketing of branded CSDs is sep~rate from that 
for non-branded CSDs. For example, A& W does not market its 
A&W brand products against private label products, nor does it 
develop marketing strategies with respect to private label products. 195 

Michael Skinner of Shasta testified that increasing the price differ
ence between his warehouse-delivered CSDs and DSD-delivered 
CSDs was not profitable, 196 that he saw little response by Pepsi or 
Coca-Cola to Shasta's prices, 197 and that he experienced price 
pressure from private label brands only in limited areas of the 

189 
ex 3912 at 139-40 [ehristiani]. 

190 
ex 3912 at 70 [ehristiani]. 

191 
Mr. ehristiani testified that "a national brand can gain share from a private label brand 

temporarily if its price came down low enough." ex 3912 at 65-66 (emph~sis added). This statement 
does not establish the converse, of course. Mr. ehristiani stated that private labels on sale would 
typically cannibalize Pepsi only if private label were included in the top three brands in the market, 
which was not the case in the six markets he examined. ex 3912 at 24-27 [ehristiani]. 

192 
ex 504; ex 206: ex 212 K-M: ex 214 H. 

193 
ex 600: ex 836 J-Q: ex 2524: ex 2526: ex 834. 

194 
ex 834: ex 2526. 

195 
ex 3978 at 2096-97 [Lowenkron]. 

196 
RX 3011 at 3198-3201 [Skinner]. 

197 
RX 3011 at 3201 [Skinner]. 
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country, not including Texas. 198 The testimony indicated that so
called 'boutique' firms such as Jolt Cola Co., Qrigimrl-New York 
Seltzer, Soho, Sundance and Snapple have no effect on the prices of 
branded CSDs. 199 The president of Double Cola stated that private 
label CSDs compete primarily with warehouse-delivered CSDs.200 

The ALJ relied on evidence that the National Soft Drink 
Association includes a large variety of CSD and non-CSD beverages 
in its reports, and that government agencies put private labels with 
national brands in certain reports, as evidence of a product market 
broader than branded CSDs. ID at 61; IDFF paragraphs 205, 206. 
But neither the government's "SIC" categories nor the NSDA's 
categories track whether all of the items within each category could 
constrain price increases of the other items. We find the business 
records and testimony of market participants to be more probative of 
the relevant competitive issues and the weight of that evidence 
supports a product market confined to branded CSDs. 

d. Pricing History and Price Patterns 

(i) 1987-1990 Branded CSD Pricing in 
San Antonio and Other Areas 

The history of price changes by branded CSD bottlers during the 
1987-1990 time period also provides some insight into whether 
branded CSDs are a relevant product market. In contrast to the 
ALJ/01 we find that this evidence supports the existence of a product 
market of branded CSDs. 

In 1987, the Pepsi COBO significantly increased its discounts in 
its territories overall, starting in San Antonio in particular.202 Pepsi 
official Davis explained that the Pepsi COBO became concerned 
because they had only a few ads scheduled for the year and feared a 

198 
RX 3011 at 3202 [Skinner]. 

199 
CX 3989 at 99-100, 169 [Shanks (Double Cola)]; CX 3941 at 320 [Schmid (7-Up)]; CX 3921 

at 408 [Currie (Procter & Gamble)]; CX 3990 at 928 [Kalil (Kalil Bottling)]; RX 3014 at 3557-59 
[Greenberg (Unadulterated Food Products)]. 

20° CX 3989 at 93 [Shanks]. 

201 
The ALJ interpreted the evidence surrounding these price changes as supportive of a product 

market including non-branded CSDS. See, e.g., IDFF paragraph 222; ID 60. As we will discuss, we 
believe that the ALJ' s conclusion resulted from a misinterpretation of the evide_nce. 

202 
Davis, Tr. 4527,4548-59. 
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loss of volume if something was not done to compensate for the lack 
of ads.203 They decided that, in San Antonio, they wanted t01>e."at 
least one, if not two, [price] levels below Coke," and that "[ w ]herever 
Coke went, we'd go a little lower."204 

Davis stated that the Pepsi COBO serving San Antonio "led" 
pricing down in 1987.205 According to Davis, during this period 
usually Pepsi would move its prices down first, and Coke would then 
match Pepsi's lower prices.206 There was some variability in the 
direction of prices during this period. For example, in January 1988, 

- Pepsi and CCSW raised prices. 207 Similarly, in March, 1988, Coke 
moved its pricing for cans back up, and Pepsi followed. However, 
during the summer of 1988, Pepsi led pricing back down.208 Finally, 
in the fall of 1988, the price war abated when Pepsi led pricing back 
up.209 This conduct was in contrast to Coke's usual position as price 
leader, which Mr. Davis described: "Coke is usually the leader in the 
market. They go up and then we usually follow, depending on our 
pricing structure."210 

Davis described Pepsi's 1987-88 pricing as Pepsi's attempt to 
gain market share at the expense of losing money. 211 He stated that 
the Pepsi COBO probably gained about four share points as a result 
of the deep discounting,212 but reported that the Pepsi COBO has 
found that it can "drive [its] business a lot easier" by bringing up 
prices and giving ad payments to retailers than by "trying to drive it 
just with price."213 Since the Pepsi COBO wanted to become more 

203 
Davis testified that Pepsi gains a "significant increase in volume" -- from 4 to 10 times the 

usual volume -- when an ad feature for Pepsi is on. Davis, Tr. 4504. 
204 

Davis, Tr. 4548. 

205 
Davis, Tr. 4527. 

206 
Davis, Tr. 4550-59. 

207 
Davis, Tr. 4557-58; Hilke, Tr. 5959. 

208 
Davis, Tr. 4558-59. 

209 
Davis, Tr. 4559. Overall, CCSW's San Antonio wholesale net/net/net prices (that is, net of 

discounts, allowances, and ad payments) increased 2.8% (from $6.11 to $6.28) between 1987 and 1988. 
ex 4114; Rx 3085. 

210 
Davis, Tr. 4532. 

211 
Davis, Tr. 4560. 

212 
Davis, Tr. 4564. 

213 
Davis, Tr. 4528. 
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profitable, it has now adopted a strategy of working on getting ads 
and not dropping prices so low.214 

Both the ALJ and CCSW rely heavily on two Pepsi documents,215 

stating that private label gained share at the expense of both Pepsi 
_ and Coke because of the 1988 price increases to show that branded 
and nonbranded CSDs are in the same product market. However, this 
reliance misses the point. 

As Mr. Davis explained, private labels had lost share when brand
ed CSD prices became so low during the deep discounting in 1987-
88.216 When branded CSD prices rose again, branded CSDs lost share 
back to the private labels because "you still have the price shopper 

. that's going to pick up the private label."217 Mr. Davis agreed that 
both Pepsi and Coke had taken "a volume hit" when branded CSD 
prices rose again,218 but pointed out that, since Pepsi's Nielsen data 
include Big Red in the category of private label, "we're not really 
sure how much of it is Big Red and how much of it is private 
label."219 

A resolution of whether Pepsi actually lost volume to private 
label instead of to Big Red is not necessary for disposition of this 
issue, however. The question is not simply whether a branded CSD 
price increase caused branded CSDs to lose share to private labels. 
Rather, the question is whether any loss of share made the price 
increases so unprofitable that Pepsi or Coke rescinded them. If no 
rollback of the price increases occurred, then one can assume that 
Pepsi and Coke found them profitable despite any loss of volume to 
private label, and that therefore their pricing was unconstrained by 
private label. 

The testimony shows that whatever losses of volume to private 
label might, have occurred were insufficient to constrain price in
creases of branded CSDs in the San Antonio area in 1987-88 or in. 
other, more recent times. Mr. Davis testified that Pepsi had no 
concern about possible volume losses to private label and that Pepsi 

214 
Davis, Tr. 4528. Davis testified that. although the Pepsi CDBO has always lost money in the 

San Antonio area, it lost a lot more as a result of the deep discounting in 1987-88. Davis, Tr. 4561. 
215 . 

E.g .• RX 2503 A. 

216 
Davis, Tr. 4528-29. 

217 
Davis, Tr. 4529. 

218 
Davis, Tr. 4529. 

219 
Davis. Tr. 4829-30. 
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had not rolled back any wholesale prices or increased any discounts 
to retailers in response to increased private label sales resultingirom
H.E.B. private label ads.220 He noted that Pepsi had rolled back some 
wholesale price increases in 1990 due to competition with Coke, not 
because of private label price competition.221 

Grant-Lydick's Big Red followed CCSW's pricing increase in 
1989 as confirmed in an internal lender report which relates a con
versation that the author of the report had ~with Toby Summers, 
CCSW' s president, and David Green, CCSW' s chief financial officer: 

Toby [Summers] and David [Green] analyzed month-by-month performance begin
ning with January, 1989 . 
. . . In February, TBG implemented a 6% price increase at the wholesale level 
resulting in a 3% to 4% net price increase after discounts. Big Red matched the 
price increase immediately in mid-February. Pepsi matched the price increase on 
March 1. 

ex 3806 zs6. 
-· 

In addition, Mr. Bodnar of Grant-Lydick testified that if CCSW 
raises its prices, the convenience stores and independent stores will 
raise Big Red's retail prices to match CCSW' s prices even if Grant
Lydick does not raise Big Red's wholesale prices. Thus, Mr. Bod
nar's practice is to raise his prices when CCSW' s increases its 
prices.222 For example, in early 1990, CCSW raised the wholesale 
prices of certain of its package sizes, and Grant-Lydick maintained 
its same price levels. A month later Mr. Bodnar surveyed 100 ac
counts and found that: 

Our retails went up to match Coke's. So we had no choice but to raise our levels. 
I mean, the retailer was taking the long margin on us. -

Bodnar, Tr. 1493.223 

Although this evidence alone is not dispositive, it is overall 
supportive of the existence of a branded CSD product market. 

220 
Davis, Tr. 4530-32, 4760. 

221 
Davis, Tr. 4531-32. 

222 
Bodnar, Tr. 1492-96. 

223 
Some retailers testified that they would not raise the price of one branded CSD based on a 

price rise for another, e.g., Gonzaba, Tr. 2106-07, but Mr. Bodnar's review of 100 accounts indicates 
that it can happen. 
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(ii) Price Relationship Studies 

When the prices for two products move in different directions 
over time, it indicates that the products are in different antitrust prod-
_uct.markets.224 In this case, complaint counsel presented evidence 
attempting to show that prices for branded and non-branded CSDs 
have moved in different directions over time~ We find, however, that 
complaint counsel's study is inconclusive and cannot be afforded 
much weight. 

Complaint counsel's economic expert, Dr. Hilke, compared the 
relative net price movements of branded CSDs with those of private 
label and warehouse brands for 1987 through 1989.225 For his 
analysis, he used a "sign test," which simply tests whether the prices 
moved in the same direction, but does not provide any information on 
the relative differences in magnitude of any price movements.226 

Using comparisons of quarterly data, Dr. Hilke found different 
direction price movements 2 times out of 1 0; using monthly data, he 
found different direction price movements 11" times out of 32.227 

Complaint cpunsel argues that these data show that branded and 
nonbranded CSDs are in different product markets, especially since 
the sign test does not take into account possible large differences in 
same direction price movements. By contrast, respondent's econom
ic expert, Dr. Strickland, asserted, and the ALJ agreed, that the data 
show highly parallel price movements that are not random. 228 

Overall, we find that the price movement data is not particularly 
useful in resolving the product market question. Especially for 
branded CSDs, which are frequently sold on low-priced ad features, 
prices may change on a week-to-week basis; the unusually large 
swings in price attest to this.229 Comparisons of monthly data, in our 
view, are overly sensitive to this problem. 

Moreover, even assuming that this problem can be overcome by 
comparisons of quarterly (instead of monthly) data -- which is not 

224 
See United States v. Aluminum Co. Of Ame_rica, 377 U.S. -271, 276-77 ( 1964); see generally 

Antitrust Law Developments (3d) at 285 ( 1992). 

225 ex 1678 A-D. 

226 
Hilke, Tr. 5954. 

227 ex 1678 A-D. 

228 
Strickland, Tr. 8060; IDFF paragraph 232. 

229 
See Section IV.C.3 supra. 
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obvious to us -- and that the quarterly data show similar direction 
price movements, such nonrandomness can be caused for reasons 
other than that branded and nonbranded CSDs are in the same 
product market. For example, there is ample testimony that soft drink 
prices· in general (as is true for many retail prices) are seasonal. 230 

The prices of products in two different antitrust product markets 
could well exhibit some movements in the sal?e direction simply be
cause of sea·sonal price changes or holiday-oriented discounting. 
Such may well be the case here. 

In sum, we do not rely on the price movement data because we 
believe they are unreliable and should be given little weight. In any 
case, the results are inconclusive and therefore do not add to the sub
stantive analysis. 

e. Views of Retailers 

Evidence from retailers is consistent with a -product market 
confined to branded CSDS. Trish Adams, the senior DSD buyer for 
all Target Corporation stores231 testified that Target department stores 
have a limited amount of shelf space to dedicate to CSDs. Conse
quently, Target meets consumer demand head-on by offering only 
branded CSDs. This demand includes Big Red in San Antonio.232 

Even a 20% increase in branded CSD prices would not motivate 
Target to include private label CSDs in its beverage aisle.Z33 When 
Target carried private label CSDs, branded CSDs were not affected 
by placing private label CSDs on sale.234 

Circle K and 7-Eleven convenience stores had private label CSDs 
at one time, but discontinued them.235 Mass merchandisers in San 
Antonio also do not carry the private label CSD, Texas Cola, because 
they only want branded CSDs.236 

230 . 
See SectiOn IV.C.3 supra. 

231 ex 3814 at 5 [Adams]. 

232 ex 3814 at 9-11 [Adams]. San Antonio is Big Red's largest mark~t, and Grant-Lydick is the 
largest Big Red bottler. IDFF paragraph 85; Turner, Tr. 953. 

233 ex 3814-54 [Adams]. See also ex 3821-48 [lmper]. 

234 ex 3814-36,39-41. 

235 
Howell, Tr. 4000; Knowles, Tr. 2892. 

236 
Hixon, Tr. 7358-59. 
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4. Summary 

We find that the weight of the evidence establishes the existence 
of a relevant product market limited to branded CSDs. With respect 

-to the cross-elasticity of wholesale prices, there is consistent San 
Antonio bottler testimony that they could profitably raise branded 
CSD prices by 10%. Similarly, the documents and testimony of 
bottlers, concentrate companies, and retailers overall indicated that 
branded CSDs are priced in comparison to other branded CSDs, not 
private label or warehouse brands. With respect to retail pricing of 
finished products, the weight of the evidence demonstrated a persist
ent price gap between branded and non-branded CSDs, reflecting a 
premium that consumers are willing to pay for branded CSDs. There 
was no testimony or other evidence that retailers would be unable to 
pass along any cost increases for branded CSDs, thus possibly putting 
pressure on bottlers to refrain from price increases. 

With respect to industry perceptions, the documents and testi
mony consistently supported significant distinctions between branded 
and non-branded CSDs in terms of prices, level of brand name recog
nition and advertising support, method of distribution, and avail
ability in different channels of distribution. Thus, we conclude that 
the weight of the evidence shows a relevant product market of 
branded CSDs. 

V. THE RELEVANT GEOGRAPHIC MARKET 

Having determined the product market to be branded CSDs, we 
turn now to defining the geographic market, the second "necessary 
predicate" for analyzing an acquisition' s- effect on competition. See 
United States v. Marine Bancorporation, 418 U.S. 602, 618 (1974); 
Brown Shoe Co. v. United States, 370 U.S. 294, 324 ( 1962); United 
States v. E./. DuPont de Nemours & Co., 353 U.S. 586, 593 (1957). 
Such an inquiry is, of course, a prerequisite to determining whether 
the acquisition may result in a substantial lessening of competition in 
branded CSDs "in any section of the country" (Clayton Act Section 
7, 15 U.S.C. 18). See United States v. Marine Bancorporation, 418 
U.S. at 618. 

Complaint counsel alleges that the geographic market within 
which to assess this acquisition consists of a ten-county area centered 
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around San Antonio, Texas (the "San Antonio market")?37 Thes~ ten 
counties comprised the original territory granted through the 1984 
sale of the Dr Pepper franchise to CCSW. Respondent contends in 
response that the San Antonio market is inappropriately narrow, and 
suggests· instead a far larger market that includes the major cities of 
San Antonio, Austin, Waco, Dallas, and Houston. See RX 2983. 
Although the ALJ ultimately failed to delinea~e a specific geographic 
market, he rejected the San Antonio market, finding that the relevant 
geographic market was larger than the ten-county area around San 
Antonio. See IDFF paragraph 245; ID 67. 

For the reasons discussed below, we reject the ALJ's findings and 
conclude, based upon our own review of the record, that complaint 
counsel carried its burden of proving that the relevant geographic 
market is the San Antonio market. In reaching this conclusion, we 
note that the ALJ's geographic market evaluation was erroneous in 
several important respects. First and foremost, the ALJ' s assessment 
must be disregarded because it was premised on an incorrect and 
unreasonably broad view of the product market as encompassing not 
only branded CSDs, but also private label and warehouse (non
branded) CSDs, mixers, seltzers, non-carbonated beverages (e.g., 
Lipton Iced Tea), and isotonic drinks (e.g., Gatorade). Second, the 
ALJ failed to apply the proper standard for defining a geographic 
market, as set forth in the Merger Guidelines, at Section 1.21, 4 Trade 
Reg. Rep. (CCH) paragraph 13,104 at 20,573.238 See Adventist 
Health System/West, FTC Dkt. 9234 (Apr. 1, 1994 ), 5 Trade Reg. 
Rep. (CCH) paragraph 23,591 at 23,258. In addition, the ALJ gave 
undue weight to, and otherwise misapplied, the Elzinga-Hogarty test 
concerning shipping patterns. 

Under Section 1.21 of the Merger Guidelines, the relevant geo
graphic market is defined as the smallest region within which a 
hypothetical monopolist could "profitably impose at least a 'small but 
significant and nontransitory' increase in price, holding constant the 
terms of sale for all products produced elsewhere." The "profitably 
impose" language implicitly recognizes that, in the face of a price 

237 Th" d k . I d . . IS propose mar et me u es seven counties (Atascosa, Bandera, Bexar, Fno, Kendall, 
Medina, Wilson) and portions of thrt:e others (Blanco, Coma!, and Karnes). IDFF paragraph 245. 

238 
The approach to geographic market in the Merger Guidelines is essentially identical to that 

taken in Section 2.3 of the 1984 Merger Guidelines, 4 Trade Reg. Rep. (CCH) paragraph 13,!03 at · 
20,558. 



576 FEDERAL TRADE COMMISSION DECISIONS 

Opinion 118 F.T.C. 

increase, some sales will inevitably be diverted elsewhere, as would 
be expected. Consequently, a geographic market will exist~ notwith
standing some diversion of trade, so long as the additional profit from 
the price increase over the remaining customers exceeds the profit 

- lost from the trade that was diverted.· 
In defining- the geographic market using the methodology de

scribed in the Merger Guidelines, the Commission begins with the 
location of the merging firms and asks what would happen if a 
hypothetical monopolist imposed at least a "small but significant and 
nontransitory" price increase, typically 5% over a one-year period. 
If, in response to the price increase, the reduction in sales would be 
sufficiently large to render the price increase unprofitable, then the 
agency adds the next best substitute location to the proposed market, 
and the test is repeated. See Adventist Health-System/West, 5 Trade 
Reg. Rep. (CCH) paragraph 23,591 at 23,258. 

The record contains direct evidence establishing that a hypothet
ical monopolist selling branded CSDs in the -San Antonio market 
could profitably raise prices by more than 5o/o for a nontransitory 
period. Most significantly, branded CSD bottlers in the San Antonio 
market provided undisputed testimony to the effect that they could 
profitably -- and without fear of outside competition -- raise their 
prices by as much as 10% if other branded CSD bottlers in this 
market did the same.239 Consistent with the foregoing evidence, bot
tlers of branded CSDs outside the San Antonio market testified that 
they would not ship into the San Antonio market, even if the price of 
branded CSDs in that market increased by 10%.240 

Another consideration that directly bears upon the likely response 
to a price increase is the fact that compe_tition in the local soft drink 
industry is characterized by the use of exclusive territories.241 Con
centrate firms grant bottlers exclusive rights (franchises) to manufac-

239 
Bodnar, Tr. 1492, 1496, 1762; Davis, Tr. 4610; Koch, Tr. 1815-16; Turner, Tr. 995-96. 

Respondent argues that this testimony should be disregarded because the hypothetical question 
posed by complaint counsel failed explicitly to incorporate a one-year time frame. We disagree. 
Because the question was framed in terms of profitability (see, e.g., Davis, Tr. 461 0). we believe that 
this question was correctly understood by the witnesses as referring to a nontransitory price increase, 
i.e., a price increase that would be maintained for more than an insignificant period of time. 
Consequently, we accept the responses as constituting probative evidence of the existence of a San 
Antonio market. 

2~ - . . 
Turner, Tr. 8598-99; Campbell, Tr. 1946-47; VanHouten, Tr. 8470-76; Koch, Tr. 8625-26; 

Davis, Tr.4476-78; Bodnar, Tr. 1712-13, 1372; Neslage, Tr. 8720-23. 
241 ex 1666. 
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ture and sell, in a specified geographic territory, soft drinks in bottles 
and cans bearing the concentrate company's trademark -and using its 
formula.242 This feature is universal for packaged branded CSDs and 
for pre-mix fountain syrup, and partial for post-mix fountain branded 
CSDs.243

· We will first address the operation of exclusive territories 
for sales of packaged branded CSDs and pre-mix fountain syrup. 

Under the exclusive franchise agreements, concentrate firms pro
hibit their franchised bottlers from transshipping, that is, from ship
ping packaged CSD products, pre-mix fountain syrup, and concen
trate outside of the exclusive franchise territory for which they are 
licensed into the franchise territory of another bottler.244 The 
restrictions against transshipping are vigorously enforced. 245 Indeed, 
they have become stricter over time, with increased penalties and 
tighter monitoring. 246 

Because territories of the branded CSD bottlers are exclusive, 
branded CSD bottlers outside of the San Antonio market would be 
contractually prohibited from selling packaged CSDs to a San Anton
io customer that looked for an alternative seller outside the San 
Antonio market in order to a small but significant, nontransitory price 
increase by a San Antonio branded CSD bottler. Moreover, the im
pact of territorial exclusivity within the San Antonio market is 
highlighted by the fact that the major branded CSD bottlers in San 
Antonio also possess exclusive rights in various other portions of the 
immediately surrounding area beyond the ten-county San Antonio 
market. See, e.g., IDFF paragraph 275-77 (showing CCSW, Pepsi 
and Grant-Lydick's exclusive franchises in Texas).247 Consequently, 

242 
See ex 102 G; ex 1666 A-E; ex 418 F; ex 1853 ZI; RX 2850 A; Howell, Tr. 4004; Dr 

Peppereompany, RX 2908 A-D; E. Hoffman, Tr. 381-82; Bodnar, Tr. t372; Neslage, Tr. 8720; ex 574 
A; ex 896 Z6; ex 891 K. 

243 
All major concentrate firms provide exclusive geogr~phic territories for their pre-mix fountain 

syrup. Summers, Tr. 6894 Davis, Tr. 4470; Knowles, Tr. 2671, 2681; ex 379 Z71-Z84; ex 1667 B-e; 
Strickland, Tr. 8681; Turner, Tr. 1086; ex 1406 Z5. While Pepsico provides exclusive geographic 
franchise territories for its post-mix fountain syrup (Davis, Tr. 4470; Knowles, Tr. 2670; Strickland, Tr. 
8681; Turner, Tr. 1 086), eeUSA and Dr Pepper do not (Knowles, Tr. 2681; Summers, Tr. 6895; 
Strickland, Tr. 8681; Turner, Tr. 1086; Cassagne, Tr. 7619; CX 418 K). 

244 
CX 1667 A-D; CX 1853 Zl; Davis, Tr. 4473-74; Knowles, Tr. 2742; Turner, Tr. 1055; 

Schwerdtfeger, Tr. 2414-15. 
245 

ex 1667 A-D; ex 3009 A-B; ex 3432 B; RX 2850 B; ex 3414 A-C. RX 2908 B; Knowles, 
Tr. 2743-44; CX 3976 at 2111-12 [Quirk]; Summers, Tr. 6901, 6920; ex 2403 A; ex 3011; 
Schwerdtfeger, Tr. 2414-15. 

246 
Davis, Tr. 4473-74; Little, Tr. 674-75,679. 

247 RX. . See also RX 352 (CCSW); 2973 (Pepst). 
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a collective price increase by the branded CSD bottlers in the San 

Antonio market would be far more difficult to defeat than-irrconven

tional markets. 

San Antonio retailers uniformly testified that they would not 

purchase their branded CSD requirements from an outside bottler 

even if the outside bottler offered substantially lower prices.248 This 

is because retail accounts will abide by bottlers' geographic territory 

limitations, and therefore will not purchase outside of those territories 

or transship into their own territories, even if CSD prices were to go 

up significantly?
49 

In addition, retailer transshipment is unlikely due 

to the high cost of DSD delivery.
250 

Retailers are presumably also 

reluctant to purchase transshipped products because the retailers 

would have to compensate for the loss of DSD marketing assis

tance,251 a factor as important as price in the sale of CSDs.252 We 

therefore turn next to the possibility of unauthorized transshipments 

by branded CSD bottlers. 

Importantly, the record shows very few, if any, significant 

instances of transshipment of branded CSDs into the San Antonio 

248 
CX 3963 at 28-29 [Thurmond]; E. Hoffman, Tr. 388-90; Davis, Tr. 4476;Chapman, Tr. 7213; 

Hiller, Tr. 5367; CX 3815 at 28-29 [Joyner]; CX 3814 at 35 [Adams]; CX 3985 at 89 [Daub]; CX 1853 
ZI; Little, Tr. 659-60, 674-76, 679. 

249 /d. 

Another possible explanation for retailers' unwillingn~ss to purchase outside the San Antonio 
market if faced with a price increase may be that retailers do not absorb price increases charged by 
bottlers, but rather typically respond by passing the price increase along to the ultimate consumers. 
Kaiser, Tr. 3196; Chapman, Tr. 7212, 7255-56; Brinkley~ Tr. 2235; Anderson, Tr. 3904; Davis, Tr. 4533; 
Donald, Tr. 5300-0 I; Turner, Tr. 991. Because retailers would therefore likely pass on a 10% price 

. increase (Anderson, Tr. 3904; Turner, Tr. 991; Donald, Tr. 5300-01), profitability would be relatively 
unaffected and retailers would have little motivation to undermine the increase. 

250 DSD delivery, which generally involves delivery to the actual retail outlet, unpacking, and 
reshelving (Turner, Tr. 955-56, 1530-31, 6414-15), obviously entaiis high costs. See RX 0867 supra 
(study by CCUSA indicated that distribution accounts for about 35% of a bottler's costs). This would 
be even more true for retailer transshipment, where the retailer would also have to gather previously
delivered bottles and cans and repack the trucks. The record evidence indicating that shipping costs are 
relatively low (Amrosowicz, Tr. 807, 859-60) refers only to the freight costs incurred in shipping in bulk 
quantities from warehouse to warehouse. 

251 Bottlers pay for DSD, but retailers must pay for warehouse delivery. Summers, Tr. 6469. 

"52 
~ Summers, Tr. 7119. 
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market by franchised bottlers.253 Since it therefore appears that only 
relatively small quantities of branded CSDs have been transs1itpped
into San Antonio, the issue is whether a price increase would induce 
transshipments in quantities sufficient to undermine that increase. 
We do· not believe that this is a likely occurrence, for a variety of 
reasons. 

First of all, as previously noted, exclusive territories are defined 
and enforced by concentrate companies, whicli strictly prohibit trans
shipping. Substantial penalties are imposed against an offender, 
creating monetary disincentives against transshipping.254 Also, the 
offended bottler is compensated for the loss of sales, 255 thus creating 
an additional incentive to monitor and enforce prohibitions against 
transhipping. In fact, CCSW has complained against a bottler for as 
little as ten cases of transshipped product. 256 

Transshipping is also relatively easy to detect. DSD delivery 
provides bottlers with day-to-day contact with retail stores, and 
bottlers can often identify products by means of date_codes and pro
prietary labels. 257 

End-use consumers will not undermine a price increase because 
it would not be worthwhile for most consumers to drive the sub
stantial distance required to exit the ten-county San Antonio market 

253 . . . . . . . - . . . 
In the Initial deciSion, the ALJ listed the maJor mstances of transh1ppmg shown m the record. 

See IDFF paragraph 288-94. Notably, however, these examples all involved transshipment between 
areas outside of San Antonio (IDFF paragraph 288-92; but see IDFF paragraph 293 (transshipping fines 
paid for undefined transgressions)) or by retailers (IDFF paragraph 294; RX 3121 ). None of them 
involved significant shipments of branded CSDs into San Antonio by franchised bottlers. See ex 3645 
Z46 (69 cases of Coca-Cola and 20 cases of Dr. Pepper estimated to have been shipped into San Antonio 
over a two-month period in 1988). Moreover, the evidence of transshipment outside of San Antonio 
demonstrates that, in general, transshipment is minimal relative to total sales volume. Thus, for example, 
the fact that ecE paid more than $1 million in transshipment penaltie·s in 1989 (IDFF paragraph 293) 
pales in comparison to the company's sales of almost $4 billion (Standard and Poor's Register of 
Corporations 624 (1990)); this penalty represents transshipments of far less than 1% of sales. Similarly, 
although SWCC received over $200,000 in transshipping penalties in 1986 and 1987 (IDFF paragraph 
291), this is less than .2% of SWeC's 1989 net sales. See CX 891 Z3; CX 1357 Z3. The 230 complaints 
against Pepsi COBO, mostly by the Oneta Company (IDFF paragraph 289), are likewise de minimis in 
comparison to Pepsi CODO's annual sales of around 11 million cases (RX 1238) and Oneta's annual 
sales volume of around $10 million, representing about 1.5 million cases per year (Koch, Tr. 1906-07; 
ex 4114; RX 3085). -

254 
ex 3432 B; ex 531; ex 538; ex 2927; ex 534; ex 539; ex 1667. 

An additional disincentive bottlers face is that parent concentrate companies may regulate the 
amount of concentrate that bottlers obtain in order to prevent them from transshipping. ex 1853 Zl. 

255 
Davis, Tr. 4822; E. Hoffman, Tr. 383; ex 379 Z41; ex 2327 A-F. 

256 
Summers, Tr. 6903-04; ex 2296 B. 

257 
E. Hoffman, Tr. 393-94; ex 3667 E. 
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simply to purchase CSDs at a slightly lower price. This common
sense conclusion is supported by ample record eviqenc~- . _ · 

Thus, with respect to the overwhelming majority of branded CSD 
sales for which exclusive geographic territories exist, we conclude 
that there is no competitive force that would. effectively defeat a small 
but significant, nontransitory price increase on branded CSDs in the 
San Antonio market. We next examine whether the existence of non
exclusive geographic territories as to certain post-mix fountain sales 
requires any different conclusion. 

Dr Pepper franchises assign exclusive territories for bottlers' sales 
of post-mix fountain syrup, but allow food wholesaler and broker 
sales within a bottler's exclusive territory.259 Coca-Cola franchises 
do not grant any exclusive geographic territories for post-mix foun
tain sales.260 In addition, as noted earlier, both CCUSA and DPUSA 
control national account pricing for branded CSDs}61 Thus, for post
mix fountain sales of-Coke and Dr Pepper products from outside a 
San Antonio market, customers may look to Coke bottlers outside of 
San Antonio, food wholesalers and brokers, and the parent concen
trate companies. Other branded concentrate companies assign 
exclusive territories for post-mix fountain syrup sales.262 

These somewhat different facts do not lead us to any different 
geographic market definition, however. The Coke bottlers around 
San Antonio are CCSW itself and its sister corporation, SWCC; 
SWCC would be unlikely to constrain a price increase by CCSW.263 

Food wholesalers and brokers must obtain fountain syrup from some 

258 . k . . The San Antomo mar et IS a compact population center surrounded by large, sparsely popu-
lated areas. See CX 1684 C; see also CX 4131, CX 4149. Indeed, a single county in this market, Bexar, 
contains approximately 86% of the total ten-county population. See CX 413 I A. This population . 
distribution suggests limited alternatives for San Antonio consumers beyond the immediate market. 
Also, national and regional retailers view San Antonio as a separate .retail market (see CX 3963 at 10-11 
[Thurmond]; Hiller, Tr. 5332, 5347; CX 3985 at 8-9 [Daub]), thus demonstrating that consumers tend 
to shop in this area, and not beyond. 

259 
Turner, Tr. 1086-87; Short, Tr. 7597,7619-20. 

26° Knowles, Tr. 2681; Summers, Tr. 6895. 

261 
See note 68 supra. 

262 
This includes sales of post-mix fountain of Pepsi, RC, and 7-Up, all of which grant exclusive 

geographic territories as to post-mix fountain syrup. Davis, Tr. 4470; Knowles, Tr. 2670, 2681-82; 
Turner, Tr. 1086. 

263 . II . . - . 
Both corporatiOns are contro ed by TBG. See SectiOn II supra. CCSW's current franchise 

territory includes San Antonio and sixty counties in southern, central, and eastern Texas. 'IDFF 
paragraph 275. SWCC is the Coca-Cola bottler in west Texas. See Section II supra. ·, 
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source; in the face of a hypothetical collusive price increase by input 
suppliers in the San Antonio market, food wholesalers and orokers,
as a practical matter, would have to rely on the same sources we have 
outlined above: bottlers with exclusive rights in other portions of the 
immediately surrounding area and national concentrate companies 
that also sold inputs in the immediately surrounding area. 264 

We therefore conclude that, for the entire branded CSD product 
market, there is no competitive force that would effectively defeat a 
small, but significant and non transitory price increase in. the San 
Antonio market. Thus, we disagree with the ALJ' s assessment of the 
relevant geographic market issue. 

Rather than attempting to ascertain whether branded CSD bottlers 
in the San Antonio market could collusively impose a small but 
nontransitory price increase, the ALJ instead relied primarily, and 
almost exclusively, on the Elzinga-Hogarty test of shipping pat
terns.265 See ID 64-65. However, the Commission has previously 
found no basis for "definitive reliance" on the Elzinga-Hogarty test 
to establish a geographic market under the Clayton Act. Adventist 
Health System, 5 Trade Reg. Rep. (CCH) paragraph 23,591 at 
23,259. Consequently, the Commission "does not ... endorse either 
the 'strong' or the 'weak' test as the basis for establishing a relevant 
market." /d. at 23,260. 

Shipping patterns, whether analyzed using the Elzinga-Hogarty 
methodology or in some other fashion, clearly constitute one source 
of information in analyzing the possible exercise of market power. 
But other evidence is equally relevant. Adventist Health System, 5 
Trade Reg. Rep. (CCH) paragraph 23,591 at 23,259. In other words, 
shipping patterns are only one of many surrog~tes for assessing mar
ket power (see, e.g., B.F. Goodrich Co., 110 FTC at 289), and 

264 
Although in theory food wholesalers and brokers~ight purchase fountain syrup from far 

outside the San Antonio area and ship it into San Antonio, the record is silent on whether it would be 
cost effective for wholesalers or brokers to do so in the face of a 5% or similar price increase on fountain 
syrup. 

We are not implying that national concentrate companies would necessarily participate in any 
collusive branded CSD price increase; that is an issue we will address later. See Section VI.C infra. 
Rather, we are simply assessing the alternatives available to customers in the face of a hypothetical 
collusive price increase in post-mix fountain syrup. If the national concentrate companies participated 
in such a price increase, then it would be highly unlikely that they would undermine their own price 
increase in San Antonio by permitting food wholesalers and brokers to obtain fountain syrup at a lower 
price outside San Antonio. 

265 
See Kenneth Elzinga & Thomas Hogarty, The Problem of Geographic Market Delineation 

Revisited: the Case of Coal, 23 Antitrust Bull. I ( 1978); Kenneth Elzinga & Thomas Hogarty, The 
Problem of Geographic Market Delineation in Antitrust Suits, 18 Antitrust Bull. 45 ( 1973). 
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therefore should not be overemphasized, as the ALJ erroneously did 
here in describing them as "perhaps the best test- in determining a 
geographic market." ID 64. 

Moreover, the Elzinga-Hogarty test is less relevant to settings like 
-this one, where territorial exclusivity imposes legal and contractual 
impediments to transshipping by competitors.266 By virtue of exclu
sive territories, legal bottler shipments from outside the geographic 
area (e.g., contract packing) are controlled by franchised bottlers 
within the area;267 other shipments are in violation of contract. Ship
ments from outside the San Antonio market that are under the control 
of a hypothetical collusive group would obviously not be used to 
defeat a price increase. Because the Elzinga-Hogarty test nonetheless 
takes such shipments into account, the test is an especially imperfect 
measure of market power in this case. Finally, to the extent that the 
Elzinga-Hogarty test has some limited value in the present context, 
the ALJ completely undermined the test by using the wrong product 
market, thus skewing the analysis. 268 

Relative prices and movements of those relative prices are 
additional surrogates for the ability to exercise market power and, as 
such, can be useful considerations to assist in defining a geographic 
market. See B.F. Goodrich Co., 110 FTC at 289. If prices of 
branded CSDs in the San Antonio area moved together with one an
other, and independently from prices in other areas, this would sup
port the conclusion that there is a San Antonio market. 

266 
Hilke, Tr. 6240-41. 

267 
CCSW produces cans in its Cuero facility outside the San Antonio market for distribution in 

San Antonio and elsewhere throughout its franchise territory. Summers, Tr. 6403-04. Grant-Lydick 
purchases its products from contract packers outside the San Antonio market. Turner, Tr. 929, 1117; 
Bodnar, Tr. 152627, 1557; Campbell, Tr. 1926, 1987; Espinoza, Tr. 4248-49. Pepsi COBO also imports 
both bottles and cans from outside the San Antonio market. Davis, Tr. 4461-62, 4464,4630-32. 

268 
If all shipments of branded CSDs into and out of the San Antonio market that were not 

controlled by the franchised San Antonio bottlers were taken into account, the LIFO calculations would 
range from 78% to 85%, indicating a market. See CX 4089. (If analyzed in this manner, we would 
consider LOFI calculations irrelevant to the question of whether a price increase could be constrained 
in the present case.) Moreover, if an ElzingaHogarty analysis were conducted to measure shipments of 
take-home branded CSDs into and out of the San Antonio market that were not controlled by the 
franchised San Antonio bottlers both the LIFO ("little in from outside") and LOFI ("little out from in
side") figures would approach I 00%, thus satisfying even the most stringent Elzinga-Hogarty test. RX 
3062 A. 

In reaching this conclusion, we reject respondent's assertion that this is a "tautological" approach 
that "assum[es] away the data of any supplier whom [the Commission] might choose to include in the 
market." ABR-A 43. We simply believe it is inappropriate to reduce the LIFO and LOFI numbers by 
including shipments into or out of San Antonio that are controlled by the franchised San Antonio 
bottlers, because such shipments clearly would not be used to defeat a price increase. 
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While the only systematic price data in the record show differ
ences in percentage price changes between the areas of San Antonio·, 
Waco, and Corpus Christi,269 there is also at least some weak evi
dence suggesting price uniformity throughout at least some bottling 
territories.270 On balance, we find the evidence on relative prices and 
price movements to be weakly supportive of complaint counsel, but 
relatively unreliable, and therefore we do not rely on it.271 We do not 
view the essentially inconclusive nature of this evidence as signifi
cant, however, because the more probative evidence strongly points 
to the existence of a San Antonio market, and also because the 
confounding effects of ad features and in-store displays would, in any 
event, limit our ability to discern true price variations. 272 

Finally, it is clear from the record that recognition of a San 
Antonio market comports with both economic and geographic 
realities. From an economic perspective, a number of trade and mar
keting factors support this market definition. For example, national 
and regional retailers view San Antonio as a separate.retail market. 273 

These retailers run localized advertising and marketing campaigns 
that treat the San Antonio market as a separate and distinct marketing 
area. 274 Retail prices and sales of CSDs in the San Antonio market 
are compiled separately, and compared to prices and sales in other 
geographic markets.275 The behavior of retailers thus constitutes 
strong confirmation of the existence of a San Antonio market. 

Viewed from a geographic and demographic perspective, a San 
Antonio market is eminently sensible. The San Antonio area is a 

269 
See, e.g., CX 3999 A, E. 

270 
See, e.g., Summers, Tr. 6711, 67\9; RX 2985. 

271 
In reaching this conclusion, we reject the ALJ's essentially unsupported finding that CSD 

prices "are uniform in a trade area beyond the ten-county area." lD 66. Although the ALJ found that 
H.E.B. preferred a uniform price throughout its. territory. the cited testimony demonstrates that local 
competitive conditions generally prevented this (Chapman, Tr .. 7247. 7200-0 I). The exhibit (RX 2985) 
cited for the proposition that numerous bottlers (Pepsi COBO, CCSW, CCE and Grant-Lydick) offered 
H.E.B. uniform pricing applies only to Pepsi COBO, not to the other companies, and fails to reflect the 
fact that those prices were often not accepted. See CX 4111; Hilke, Tr. 8507-08. 

272 
Another problem with price movement data is that prices change seasonally, so that prices 

of different brands and products will reflect this seasonality whether they are in the same market or not. 
This means any simple "statistical analysis"' of sign changes can be misleading, and is yet another reason 
why we believe that comparisons of price movements are of little value here. 

273 
Hiller, Tr. 5333, 5347; CX 580; CX 3963 at 10-11 [Thurmond]. 

274 
Chapman, Tr. 7198-200; Kaiser, Tr. 3187-89; Hiller, Tr. 5347; CX 1054 P-S. 

275 
CX 2263 F-R, U-Z6; CX 580; Kaiser, Tr. 3188-89; CX I 014 A-M. 
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compact population center, with 86% of its population in a single 
county, that is surrounded by large, sparsely popul_ated areas.~7~ By 
virtue of this population distribution, consumers in the San Antonio 
market would appear to have only limited realistic alternatives be
yond the immediate market. 

In sum, we conclude that the ten-county San Antonio market is 
the relevant geographic market within which to assess the challenged 
acquisition. 

VI. THE LIKELY COMPETITIVE EFFECTS OF THE ACQUISITION 

The purpose of Section 7 of the Clayton Act is to prevent mergers 
or acquisitions whose effect "may be substantially to lessen competi
tion, or to tend to create a monopoly."277 To fulfill this purpose, we 
seek to discern whether a particular transaction is likely to create or 
enhance market power or to faciiitate its exercise.278 

"Market power" is "the ability profitably to maintain prices above 
competitive levels for a significant perjod oftime," or to "lessen 
competition on dimensions other than price, such as product quality, 
service, or innovation. "279 In certain circumstances, firms may exer
cise market power jointly through collusive conduct. Thus, one 
prong of our inquiry focuses on whether the transaction under scru
tiny here may enable the acquiring firm to cooperate (or cooperate 
better) with other leading competitors in raising price or reducing 
output or colluding on other aspects of competition.280 In other 
circumstances, a firm may exercise market power unilaterally by 
raising price and reducing output.281 Thus, the other prong of our 
inquiry focuses on whether the acquisition at issue here may facilitate 
the exercise of unilateral market power.-

The ALJ found that, since compJaint counsel had failed to estab
lish a relevant product market, an accurate measure of concentration 

276 
See note 258 supra. 

277 
15 U.S.C. 8. Mergers are subject to Section 5 of the Federal Trade Commission Act if they 

constitute an "unfair method of competition." 

278 
Merger Guidelines, Section 0.1. 

279 
Merger Guidelines, Section 0.1 & n. 6; Owens-Illinois, slip op. at 4-5 (quoting 1984 

Guidelines). 

280 
See HCA v. FTC, 807 F.2d at 1386; B.F. Goodrich, 110 FTC at 294. 

281 
Merger Guide! ines. Section 2.2. 
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levels was not possible, and that, in any case, there was a "wealth of 
proof of competition" in CCSW's trade. ID 67. As set forth-abuve,
we find that the ALJ erred in his assessment of the relevant product 
and geographic market. Using the correct relevant market -- branded 
CSDs in -San Antonio and the immediately surrounding counties -
we find that there is ample evidence of the likelihood of competitive 
harm from the acquisition at issue here, both in terms of likely coor
dinated interaction and unilateral effects. 

A. Market Concentration 

In United States v. Philadelphia National Bank, 282 the Supreme 
Court noted that a crucial initial question in merger cases is whether 
the transaction at issue "produces a firm controlling an undue per
centage share of the relevant market, and results in a significant 
increase in the concentration of firms in that market, [such that] it 
is ..... inherently likely to lessen competition subst'!ntially .... " 374 
U.S. at 363; accord, B.F.Goodrich, 110 FfC at 303-304. 

The transaction at issue in this case raised concentration levels 
significantly in an already highly concentrated market, as measured 
by the Herfindahl-Hirschmann Index ("HHI"). 283 The following are 
the pre- and post -acquisition HHis in the relevant market: 

Pre-acquisition HHI 
Post-acquisition 
HHI Increase 

2807 
3421 

614284 

Under the Merger Guidelines, "[ w ]here the post-merger HHI exceeds 
1800, it will be presumed that mergers produCing an increase in the 

282 
372 U.S. 321 (1963). 

283 
The HHI is calculated by summing the squares of the market shares of the market partici

pants. The HHI ranges from 10,000 in a pure monopoly to near zero in a purely atomistic market. 
Merger ·Guidelines, Section 1.5 & n. 17. 

284 
CX 4146A, H. These data were provided by complaint counsel, but they are based on data 

used by respondent's expert, Dr. Strickland, in RX 3057 and RX 3058, with adjustments made to equate 
fountain units with package units. We rely_ on these data, rather than complaint counsel's proposed HHI 
calculations because these data include CCUSA, DPUSA. and fountain wholesalers in the market as 
sellers of post-mix fountain syrup. We agree with respondent that those post-mix .fountain sales must 
be attributed to the entity that sets the price for the sales, not to CCSW, although CCSW does deliver 
many of these sales for a delivery fee from the parent concentrate company. See Summers, Tr. 6500-
6501,6507. 
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HHI of more than 100 points are likely to create or enhance market 
power or facilitate its exercise." Merger Guideli~es, Sectio'! _1.51. 
These figures show that the relevant market was highly concentrated 
before the acquisition and became significantly more so as a result of 
_the _acquisition. 

The resulting post-acquisition HHis are in the same range as or 
higher than those in most of the cases in which the Commission has 
successfully litigated a challenge to a merger or acquisition in the last 
ten years.285 For example, they significantly exceed the HHis in the 
VCM market in B.F. Goodrich, which were found to justify a "rela
tively strong presumption of anticompetitive effects."286 These HHis, 
which are much larger, create a strong presumption of possible 
anticompetitive effects; thus, relatively strong evidence from other 
factors will be necessary to rebut that presumption.287 

B. The Significance of Increased Concentration 

The ALJ and respondent assert that these HHis do not carry the 
same significance as other HHis because, although they show a large 
increase in concentration, the number of market participants has re
mained the same. This argument ignores certain aspects of the 
information conveyed by HHis, information_ that is particularly 
crucial to an accurate understanding of competition and the likeli-

285 
See Coca-Cola, slip op. at 44 (HHI increase of 443 to post-merger Hffi of 3572); Occidental 

Petroleum Corp., Dkt. No. 9205 (Dec. 22, 1992). slip op. at 27 (post-acquisition HHI in one market of 
1305 with increase of 158 points); Owens-Illinois. slip op. at 27 (using production figures, post
acquisition HHI of 2478 with increase of 852 points): Olin Corp .• 113 FfC 400. 610-1 I ( 1990), aff d, 
986 F.2d 1295 (9th Cir. 1993), cert. denied, 114 S. Ct. 1051 (1994) (based on production, post
acquisition HHI of 4122, with increase of 1186); Hosipital Corp. of America, I 06 FfC 361, 488 ( 1985) 
(post-acquisition HHI of 2416 with increase of 395 points). 

286 
In B.F. Goodrich, the parties presented various measures of the HHis in the VCM market 

(e.g., nameplate capacity, practical production capacity, and actual production). The highest Hm figures 
were those for actual production, which showed an HHI increase of 304 to produce a post-acquisition 
Hffi of 1663. B. F. Goodrich, II 0 FfC at 313. The Commission found that the data were "well above 
those that created a presumption of illegality in United States v. General Dynamics and Weverhauser," 
and that the data supported a "relatively strong presumption of anticompetitive effects." II 0 FfC at 314. 

287 
See PPG, 798 F.2d at 1502-03 (acquisition resulting in 1352 point. increase in HHI to post

acquisition HHI of 3295 put merger "well within the range where, .absent really extraordinary 
circumstances, the Department and the Commission will proceed against an acquisition under section 
7 of the Clayton Act on the theory that the increased concentration raises a likelihood of 'interdependent 
anticompetitive conduct'" [citations omitted]); B.F. Goodrich. 110 FfC at 314. 
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hood of collusion among and/or unilateral anticompetitive conduct by 
branded CSD bottlers.288 

--

The HHI conveys information about both the number of market 
participants and the size disparity of the market shares among market 
participants. As explained by then-Judge Bork, ·writing for the Court 
of Appeals for the District of Columbia Circuit in FTC v. PPG Indus
tries, Inc.: 

Market power or the lack of it is often measured by the HHI. The FTC and the 
Department of Justice, as well as most economists, consider the measure superior 
to such cruder measures as the four- or eight-firm concentration ratios which merely 
sum up the market shares of the four or eight largest firms. The HHI, by contrast, 
is calculated by squaring the individual market shares of all firms in the market and 
adding up the squares. This method, unlike the four- and eight-firm concentration 
ratios, shows higher market power as the disparity in size between firms increases 
and as the number of firms outside the first four or eight decreases. 

PPG, 798 F.2d at 1503 (emphasis added). Market s~are, of course, 
is an initial proxy for market power, since we typically have no direct 
means by which to measure market power. One premise underlying 
antitrust jurisprudence is that, absent other factors, a firm's market 
power is likely to increase as its market share increases, and that its 
market power relative to other market participants increases as its 
share becomes disproportionately larger than the shares of other 
market participants.289 

In this case, the three main soft drink bottlers in the relevant 
market stayed the same -- CCSW, Pepsi COBO, and Big Red Bot
tling (now owned by Grant-Lydick) --and the other sellers of post
mix fountain syrup (CCUSA, DPUSA, and fountain wholesalers) also 
remained the same. However, the acquisition increased CCSW' s pre-
acquisition market share from 44.7% to 54.5%.290 

· 

We conclude, based on the record, that CCSW' s acquisition of the 
Canada Dry franchise, which accounted for only about I% of this 
market share increase, had no anticompetitive effect. If only the 

288 
As we discuss in Section VI.C.I infra, we do not find that tacit collusion among the branded 

CSD bottlers in the relevant market would likely be prevented or disrupted by the other market 
participants that sell post-mix fountain syrup that is, the parent concentrate companies and food 
wholesalers and brokers. 

,~ . -
- See Warner Lambert Co .. 87 FTC 812, 870 ( 1976); see also Heublein, Inc., 96 FTC 385, 577 

n. I 0 ( 1980); W. Shepherd, Market Power and Economic Welfare 40 ( 1970). 

290 ex 4146 H. 
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Canada Dry franchise had been transferred to CCSW, the pre- and 
post-acquisition HHis would be as follows: 

Pre-acquisition HHI 2807 
Post-acquisition HHI 2862 
HHI Increase 55 

See CX 4146 H; CX 4079. Under the~ Merger Guidelines, such a 
change would be viewed as "potentially rais[ing] significant competi
tive concerns .... " Merger Guidelines Section 1.51. In terms of the 
competitive issues we discuss next, however, we find that virtually 
no evidence exists to demonstrate that a one-percent increase in 
CCSW' s market share due to an acquisition of the Canada Dry fran
chise would provide CCSW with significantly greater market power 
than it already had and thus would substantially lessen competition. 
We note that a one percent -- or even less -- market share increase 
might have competitive significance in circumstances where the one 
percent was being combined with several other low-percentage 
shares. In this transaction, however, it is clear that the 8.6% market 
share increase from the Dr Pepper franchise acquisition is the true 
source of the likely anticompetitive effects that we describe in the 
following sections. 

The acquisition of the Dr Pepper franchise increased CCSW's 
market share by about 8.6%.291 This acquisition changed the number 
of product offerings that each firm had available and thus changed 
CCSW' s and Big Red Bottling's relative costs of and advantages 
with respect to producing and marketing their branded CSDs. 

As we explain in more detail below, such changes can significant
ly affect the ability and incentive of smaller bottlers such as Big Red 
Bottling to compete. In this ca_se, the evidence confirms that 
CCSW' s acquisition of the Dr Pepper franchise provided CCSW with 
increased market power and left Big Red Bottling facing significant 
disadvantages.292 As we discuss further below, this situation in
creases both the likelihood that CCSW and- the Pepsi COBO could 
tacitly and successfully collude with Big Red Bottling -- since Big 
Red Bottling would have little or no ability or incentive to do a·ny-

291 
see ex 4146 H; ex 4079 B; ex 1681 c. 

292 
See Section VI.C.2 infra. 
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thing other than follow-- and the potential for an exercise of unilat-
eral market power by CCSW. --

C. The Likelihood Of Successful Collusion 

1. The Market Participants Required-for 
Successful Tacit Collusion 

The first issue to be addressed is whether the presence of 
CCUSA, DPUSA, and fountain wholesalers as sellers of post-mix 
fountain syrup could prevent or disrupt any tacit or explicit collusive 
arrangement among the bottlers of branded CSDs in the San Antonio 
market. We find that fountain wholesalers would be unlikely to 
disrupt a hypothetical collusive arrangement that included bottlers 
and the parent concentrate companies, because fountain wholesalers 
must obtain fountain syrup either from bottlers or from the parent 
concentrate companies. Thus, the key issue is whether CCUSA and 
DPUSA might be likely to participate in a collusive arrangement with 
bottlers as to San Antonio sales of branded CSDs, including post-mix 
fountain syrup. 

The evidence indicates that it is highly unlikely that either 
CCUSA or DPUSA would have the incentive to become part of a col
lusive arrangement in the San Antonio area. Both CCUSA and 
DPUSA use "national account" pricing for their post-mix fountain 
sales -- that is, pricing that is uniform across the geographic areas in 
which the chains and other purchasers of post-mix fountain syrup 
operate.293 CCUSA representative Short testified that this is one of 
the advantages perceived by the chain customer_s.294 Thus, there does 
not appear to be any incentive for either CCUSA or DPUSA to 
deviate from their national account pricing·solely in the San Antonio 
area. Moreover, such a deviation would be highly noticeable and 
presumably hard to justify. 

This does not mean that CCUSA and DPUSA post-mix fountain 
syrup sales would necessarily be sufficient to constrain an overall 
collusive branded CSD price increase instituted by the bottlers, 
however. First, as to post-mix fountain sales, both the CCUSA and 
the DPUSA representatives testified that they did not compete with 

293 
Short, Tr. 7739, 7797; Knowles, Tr. 2820. 

294 
Short, Tr. 7797. 
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the bottlers for the accounts to which the bottlers sold post-mix 
fountain syrup, because the bottlers typically served smal.let:-accounts 
than those served by CCUSA or DPUSA.295 Th~s, there is -~orne 
reason to doubt that CCUSA or DPUSA would respond aggressively 
to a collusive branded CSD price incre~se by bottlers. Second, 
because post-mix fountain products (the channel in which CCUSA 
and DPUSA are present) are differentiated from other branded CSD 
products, it does not appear that expanded sales of post-mix fountain 
syrup by CCUSA and DPUSA would be sufficient to constrain a 
collusive overall branded CSD price increase by bottlers. Therefore, 
we turn next to whether CCSW's acquisition of the Dr Pepper 
franchise increased the likelihood of tacit collusion by branded CSD 
bottlers in San Antonio. 

2. The Increased Likelihood of Tacit Collusion in the 
Take-Home Channel: Ad Features 

The record suggests that CCSW' s acquisition of the Dr Pepper 
franchise may have had an effect on Big Red Bottling's ability to 
obtain ad features, a significant element of competition. As we ex
plained earlier, the most significant discounting and volume genera
tion for take-home sales of branded. CSDs occurs through ad 
features. 296 The loss of significant franchises could reduce the ability 
of the smaller bottler to obtain ad features in retail chains, a key 
component in effective competition among branded CSDs. Without 
ad features, price decreases have much less effect on attracting 
volume.297 Moreover, even if the smaller bottler were still able to 

295 
CCUSA will provide national account pricing 1o any qualified entity with five outlets; 

DPUSA will provide national account pricing to any qualified entity with three outlets. Short, Tr. 7735-
36; Knowles, Tr. 2821. Mr. Short of CCUSA testifi~d: 
Q. So then are you in competition with Coke Southwest for fountain accounts? 
A.. Not for fountain accounts, no. Not to pick up a fountain account. I have a segment of the business 

that I -- We manage the whole business. We allow them to go manage the local side of the 
business, and that's the part they manage. But we don't compete for that business. 

Q. Does Coke Southwest compete for your national accounts? 
A. No. 

Short, Tr. 7800-01. Mr. Knowles of DPUSA testified that, for fountain sales not covered by 
DPUSA's national account price, "[t]hat's basically the bottler selling up and down the street to 
the buy downstairs, and he doesn't have a contract. So, I mean, who knows what he's paying for 
his syrup." Knowles, Tr. 2820. Indeed, Mr. Knowles testified that the prices at which bottlers sold 
post-mix fountain syrup probably already ran higher than DPUSA's national account price, but 
that he didn't know because "[w]e just don't get into it." Knowles; Tr.-2824. 

296 
See Section IV.C.3 supra. 

297 
See id 
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obtain some ad features, the loss of significant franchises might mean 
that those ad features would cost the smaller bottler significantly. _ 
more than was previously the case-- another deterrent to effective 
competition. In addition, smaller retail outlets with limited shelf 
space- are- more likely to carry the high volume brands, other things 
being equal. 298 

Conversely, the addition of significant franchises to the holdings 
of a larger bottler such as CCSW could increase its advantag~s in 
terms of ad features. As a result, the smaller bottler may become less 
willing to challenge the market strength of the larger bottler through 
vigorous price competition and more willing to become a follower of 
noncompetitive market activity. We next examine whether the evi
dence demonstrates an increased advantage for CCSW and a de
creased ability by Big Red Bottling to obtain ad features. 

a. Big Red Bottling's Loss of "Critical Mass" 

Ad features involve significant retailer advertising of specially 
discounted products. Retailers use ad features offering sharply dis
counted branded CSD prices as a means to "pull" customers into their 
stores. For example, Kaiser representative Mr. Kroger testified that: 
"We consider soft drinks the best customer count produced of any 
feature we run. It is the best item in grocery to run as a feature."299 

Thus, branded CSDs are used by retailers as volume generators and 
to increase consumer foot traffic. 300 They are often sold at cost or 
even as loss leaders in order to generate retail store volume. 301 As 
with retailers nationally, San Antonio retailers recogni~e CSDs as one 
of the largest, if not the largest, retail food item and promote them 
accordingly.302 -

298 
See id. 

299 
Kaiser, Tr. 3231-33. 

300 
Davis, Tr. 4709; Turner, Tr. 1206; CX 3815 at 153 [Joyner]; Anderson., Tr. 3840-41, 3896; 

Chapman, Tr. 7256; Clarke, Tr. 4280; Brinkley, Tr. 2188; Knowles, Tr. 2840; CX 3821 at 48 [Imper]; 
CX 3814 at 54 [Adams]. 

- 301 . 
Kaiser, Tr. 3185-86; Coyne, Tr. 3485-86; Chapman, Tr. 7256; Turner, Tr. 973-74, 1206-07; 

Anderson, Tr. 3840-41; Clarke, Tr. 4280; Donald, Tr. 5289, 5297-98; Gonzaba, Tr. 2085; Brinkley, Tr. 
2188; Sendelbach, Tr. 7696; Bodnar, Tr. 1570. These low prices are often known as "hot prices." 
Howell, Tr. 3952. See also IDFF paragraph 425 ("H.E.B. uses soft drinks as a loss leader"). 

302 
Sendelbach, Tr. 7695; Donald, Tr. 5288; Brinkley, Tr. 2187. San Antonio retailers advertise 

and promote branded CSDS, often at prices which are at or below cost. Sendelbach, Tr. 7698; · 
Anderson, Tr. 3841; Turner, Tr. 973-74. 
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For branded CSD bottlers, the first priority for promotions is to 
get into the ad cycle. The second priority would be to haxe. in-store 
displays. 303 A bottler cannot grow its brands without attaining the 
volume lift benefit associated with an ad feature in the ad cycle; in
.store specials alone are not enough to obtain the necessary volume 
increases.304 As discussed in Section IV,- supra, bottlers are aware 
that ad features give much more volume "lift" than do in-store dis
plays.3os 

Without "critical mass" or market share, however, a bottler's 
ability to get into the ad cycle is reduced because the retailer will not 
give a week of its ad cycle to a product that will not attract significant 
numbers of customers. 306 "Critical mass" as related to advertising 
means that a bottler has a significant enough market share and 
consumer appeal that retailers believe it draws customers into the 
store. 307 The more products or flavors a bottler has in its stable of 
products, the greater the overall ability it has to sell product.308 If a 
bottler only has a single brand, it requires significant brand equity or 
recognition to sell products.309 In order to put tf"CSD in an ad cycle, 
the retailer must be convinced that the CSD would be a good 
customer draw.310 The bottler must have the market share or "pull
through" necessary to obtain the critical mass necessary to. get into 

303 
E. Hoffman, Tr. 366. 

304 
Turner, Tr. 974. 

305 
Bodnar, Tr. 1498; Turner, Tr. 974; E. Hoffman, Tr. 362. An ad feature may give a bottler 10 

times the non-featured sales volume, Bodnar, Tr. 1498; Davis, Tr. 4504; Koch, Tr. 1831 while an in
store display gives just twice to 2 112 times the normal sales volume. Bodnar, Tr. 1498. A month long 
display at an attractive price produces close to the same volume as a one week ad, Bodnar, Tr. 1498. 
The volume lift is much lower on the instore display because the retail price to the consumer is usually 
higher. Turner, Tr. 974; E. Hoffman, Tr. 362-63. Sg_(? also Section IV.C.3 supra. 

306 
Turner, Tr. 1040-44; CX 3941 at 287 [Schmid]. 

307 
Turner, Tr. I 040 

308 . CX 3989 at 37 [Shanks]. 

309 
CX 3989 at 37 [Shanks]. 

For example, Mr. Kaiser of Kroger testified that he would probably not run Dr Pepper on its own 
as an ad feature because "[i]t would be too weak on its own to offset a Pepsi and/or a Coke feature." 
Kaiser, Tr. 3232-33. Although Dr Pepper has received a few exclusive ads from some of Kroger's 
competitors, RX 438, even Dr Pepper's own study advised that it should be advertised with Coke to 
build sales. RX 2825 C. 

310 
Gonzaba. Tr. 2053. Feature support is very expensive unless there is enough volume to 

justify it. Coyne, Tr. 3480; CX 971. 
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the promotional rotation.311 A bottler is "locked-out" when it 
receives no promotional period during a particular calendar span. 31 ~

The testimony of Mr. Kaiser of Kroger is illustrative: 

Q. Now in selecting a particular brand to be in an ad-buy.program, how important 
is the customer draw of the product that's being put into the ad? 

A. The most important consideration we have is how strong the brand is and how 
many cases we can sell of it.313 

The evidence in this case shows that, after Big Red Bottling lost 
the Dr Pepper franchise, the Big Red bottler became significantly less 
able to obtain ad features at major supermarkets than it was before 
the acquisition. Mr. Bodnar, former General Manager of DPSA and 
currently Executive Vice President, General Manager, and owner of 
Grant-Lydick, explained that, pre-acquisition, the Big Red bottler had 
just acquired "critical mass": 

A. You know, you have to have the necessary market share or pull-through of the 
products you represent to have the critical mass, if you will, to get into a 
promotional rotation, to get the shelf space that you need or the promotional 
efforts behind the brands that you represent. 

Q. At what point ... did you acquire critical mass ... 
A. I'm going to say in 1983 we started to acquire it with the addition of RC Cola 

and the fact that we had a cola to offer .... Come mid-1983 we started to get 
feature ads from the major chain supermarkets on a regular basis, again; 
because of the lineup of brands .... would say we more than tripled our ad 
rate. 

Bodnar, Tr. 1254-55. See also Turner, Tr. 1043. This situation 
changed drastically after the Dr Pepper franchise went to CCSW, 
however. 

Q. On average how many ads did you get during the course of the year pre [sic]? 
A. With the major chains-- and by that I mean H.E.B., Kroger's, Handy Andy, 

Albertsons, and Warehouse Grocery-- we were averaging a minimum of one 
chain per month. 

Q. And then after? 
A. Never got a Kroger or an Albertsons ad .... We did have an ad with Kroger's 

in part of the stores .... So half of an ad .... Handy Andy, the first year I 

311 
Bodnar, Tr. 1254. It takes less critical mass to obtain in-store displays .. Turner, Tr. I 043. 

312 
Davis, Tr. 4740. 

313 
Kaiser, Tr. 3231-32. 



594 FEDERAL TRADE COMMISSION DECISIONS 

Opinion ll8F.T.C. 

would say we continued to get one a month. Warehouse Grocery, one a month. 
And H.E.B., maybe three ads for the year. 

Bodnar, Tr. 1308-09. CCSW's own document confirms Mr. 
_ Bopnar's recollections.314 Indeed, CCSW has conceded that "[i]n 
recent years, CCSW and Pepsi COBO have used their CMA 
programs to· obtain the majority of ad features offered by San Antonio 
area retailers." RPFF paragraph 595. Mr. Bodnar testified that Big 
Red Bottling tried to interest San Antonio retailers in CMAs but was 
unsuccessful, because Big Red Bottling lacked the necessary volume 
throughput. 315 That Big Red Bottling has been able to obtain some 
ad features does not negate the fact that the large majority of ad 

·features have gone to Coke or Pepsi in the San Antonio area.316 

b. Big Red Bottling's Increased Costs 

Dr. Hilke testified that there are economies of scale associated 
with several aspects of the branded CSD bottling industry and that 

314 
CX 2954 H lists the number of feature ads in various San Antonio retailers for 1984 and 1985 

for five branded CSDs: Coke, Pepsi, Dr Pepper, 7Up, and Big Red. As Mr. Bodnar recalled, it indicates 
that Big Red continued to receive about one ad per month from Handy Andy, but that the numb~r of ads 
from other major chains such as A1bertsons and H.E.B. had sharply declined from 1984 to 1985. The 
precise amount of the decline is difficult to discern, because it is not possible to know how many of the 
Dr Pepper feature ads took place while the franchise was still held by the same entity as Big Red 
(DPSA), prior to the August 1984 acquisition of the Dr Pepper franchise by CCSW. However, one can 
compare the 1984 and 1985 totals with Dr Pepper as part of CCSW and, hypothetically, if it had · 
remained as one of the franchises held by the Big Red bottling operation. According to CX 2954 H, Big 
Red and Dr Pepper combined throughout all of 1984 would have had 57 feature ads; by contrast, Big 
Red alone in 1984 would have had only 6 feature ads. For 1985, Dr Pepper and Big Red combined 
actually would have had 80 feature ads; Big Red alone actually had only 43 feature ads. CCSW alone 
had 211 feature ads in each of 1984 and 1985; Pepsi alone had 62 feature ads in 1984 and 123 in 1985. 
Even these comparisons do not show the full extent of the decline for Big Red, but a look at the stores 
at which Big Red continued to obtain feature ads shows that they are the smaller retailers, not the larger 
ones like H.E.B. 

315 
Bodnar, Tr. 1383-84. 

316 
CX 2954 B indicates that, in 1985, for chain supermarkets, Big Red obtained promotions 

accounting for about 5.3% of all commodities volume, as compared to Coke's 46.9% and Pepsi's 20.9%. 
For the number of store weeks of ads in major independents, Big Red's share was somewhat higher--
8.9%, as compared to Coke's 54.6% and Pepsi's 18.6%. However, for share of convenience store ad 
months, Big Red was practically shut out as was Pepsi-- 5.7% (Big Red) and 5.9% (Pepsi) as compared 
to Coke's 85.6%. For drugstores and mass merchandisers, Big Red had a 9.6% share of store weeks, 
compared with Coke's 49.4% and Pepsi's 41.1 %. CX 3248 A-E shows that Big Red was able to obtain 
about 15-20% of promotional activity in the summer of 1985. RX 1678 lists some small independents 
that gave ad features to Big Red in 1988. A 1989 CCUSA survey found that, for total supermarket 
displays (not just ad features) in San Antonio, Big Red accounted for 13.6% of the total displays, 
compared to Coke's 55.4% and Pepsi's 26.6%; the document shows Big Red as totally shut out of 
convenience store displays. RX 256 B, C. Mr. Bodnar testified that Stop-N-Go ran only Coke features 
in 1987 and 1988, as did other convenience stores. Bodnar, Tr. 1381. ·. 



THE COCA COLA BOTTLING COMPANY OF THE SOUTHWEST 595 

452 Opinion 

these economies of scale seem to have increased over time.317 These 
economies of scale have been quantified in a study sponsored by the -
National Soft Drink Association ("NSDA") and executed by the 
Boston Consulting Group ("BCG").318 The NSDA report indicates 
that e-conomies of scale are present in at least three major aspects of 
bottler manufacturing operations: direct labor, -equipment, and 
materials costs.319 According to the NSDA stu<)y, decreasing bottling 
output from 4 million cases to 2 million cases, for example, would, 
on average, entail an increase in the total of these costs from roughly 
$2.40 to $2.60 per case.320 This represents an increase of about 8%?21 

In addition, as respondent admitted322
, the per case distribution costs 

for a bottler generally decrease as the volume or market share of the 
bottler increases. 323 

The acquisition in this case resulted in the transfer of approxi
mately 42% of DP-SA volume to CCSW prior to the sale of the re
maining franchises and assets to Grant-Lydick.324 Mr. Bodnar noted 
that it was not until 1989 that Grant-Lydick Beverage Company 
matched DP-SA' s pre-acquisition sales volume level. This did not 
occur until after Grant-Lydick acquired a number of additional 
brands, including 7-Up, Dad's Root Beer, Squirt, and Yoo Hoo Choc
olate and five more sales locations in 40 additional counties.325 

In a March, 1987letter to the Federal Trade Commission, Grant
Lydick Beverage Company supplied pre- and post-acquisition 
revenue and costs estimates on a per case basis.326 Grant-Lydick 
estimated that its average total cost per case increased from $6.37 per 
case in 1984 to $6.90 in 1985.327 Grant-Lydick further estimated that 

317 
Hilke, Tr. 6054-58, 6042-43; ex 1671; ex 1696. 

318 
Hilke, Tr. 6102-05; ex 1697. 

319 
ex 1697 I-L 

320 
ex 1697 K. 

321 
ex 1697 K. 

322 
RReePFF paragraph 1465. 

323 
ex 3941 at 288 [Schmid]. See also RX 0867 (eeUSAstudy indicated that distribution 

typically accounts for about 35% of a bottler's overall costs). 
324 

ex 4079. 

325
• Bodnar, Tr. 1347; ex 3830. 

326 
ex 1697 E-G. 

327 
ex 1697 F. 
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its production labor cost per case increased from $.12 in 1984 to $.21 
in 1985 and that its production overhead cost per case increased from 
$.37 in 1984 to $.45 in 1985.328 CCSW disputed these figures, 
claiming that Grant-Lydick did not sustain any substantial increase 

- in total cost as a result of losing the Dr Pepper and Canada Dry 
franchises. 329 

However, even CCSW conceded that Grant-Lydick's operating 
costs increased 7.9% from 1983 to f986, ·largely as a result of 
increased "promotional variable cost."330 Although respondent char
acterizes the increased costs of promotion as resulting from increased 
bottler competition producing higher rebates to retailers, we find it 
more likely that this substantial increase in promotional costs oc
curred because, without the Dr Pepper franchise, Big Red was being 
required to pay more for promotions.331 Retailers expect better offers 
on ad features from bottlers whose products do not sell as much 
volume as those of other bottlers; as Mr. Kaiser of Kroger testified: 
"Generally Pepsi will offer more than Coke [ OIJ ad feature payments 
per case] because they don't sell as much product."332 Thus, in 
addition to making it more difficult for Grant-Lydick to obtain ad 
features at all, the loss of the Dr Pepper franchise increased the cost 
to Grant-Lydick of competing against Coke and Pepsi in obtaining ad 
features-- the most significant means by which to obtain increased 
sales. 333 

c. The Likely Competitive Effects 

The evidence demonstrates that CCSW' s acquisition of the Dr 
Pepper franchise significantly impairec! the ability of Big Red Bot
tling to compete with Coke and Pepsi for ad features, the form of 
competition that generates by far--the largest volume of sales for 
branded CSD bottlers and retailers. This diminished ability to com
pete in such an important arena of branded CSD competition would 

328 
ex 1697 G. 

329 
Goode, Tr. 7424; RX 200; RX 201. 

330 
RReePFF paragraph 2047 (citing RX 200); ex 4056. 

331 
The evidence that shows increased promotional costs for branded eso bottlers relates to the 

post-1986 time period, not to the 1983-86 time frame. See, e.g., IDFF paragraph 172, 173,309. 

332 
Kaiser, Tr. 3210. See also ex 129, ex 3814 at 28-29 [Adams]. 

333 
See Section IV.C.3 supra. 
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likely reduce Big Red Bottling's incentives and ability to contest any 
anticompetitive branded CSD price increases. Therefore, we=fucus.
next on whether the other evidence similarly indicates a likelihood of 
anticompetitive effects, or whether it provides sufficient grounds for 

- rebutting -the presumption of anticompetitive effects that has been 
created by the degree of increased concentration in the relevant 
market. 

3. The Increased Likelihood of Tacit Collusion 
in All Branded CSD Channels 

As we have previously noted, "[t]he effective coordination of 
price and output strategies requires developing a consensus concern
ing price and output levels, and a means of enforcing its terms." B. F. 
Goodrich, 110 FTC at 294. However, collusion may occur without 
firms reaching complex terms concerning price and output levels.334 

"Instead, the terms of coordination may be imperfect and incomplete 
--inasmuch as they omit some market participants, omit some dimen
sions of competition, omit some customers, yield elevated prices 
short of monopoly levels, or lapse into episodic price wars -- and still 
result in significant competitive harm." Merger Guidelines, Section 
2.11. 

Factors relevant to an evaluation of the likelihood of collusion 
include: the extent to which market information is available to market 
participants; whether there is a history of collusion in such markets; 
the number of .market participants; the pricing and marketing prac
tices used by market participants; the characteristics of sellers and 
buyers; and the heterogeneity (or lack thereof) of products and 
market participants. 335 We begin with an examination of the avail
ability of market information to branded GSD bottlers. 

a. Availability of Pricing Information 

The evidence in this record indicates -that branded CSD bottlers 
have access to key information about their competitors' prices and 

334 
Merger Guidelines, Section 2.11. For example, coordinating firms may "follow simple terms 

such as a common price, fixed price differentials, stable market shares. or customer or territorial 
restrictions." Merger Guidelines, Section 2.11. 

335 M G . . . 2 erger Uidehnes, SectiOn .I. 
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promotions, and that retailers provide such information. The avail-. 
ability of this information could facilitate collusion. 

For example, bottlers are aware of their competitors' whoiesale 
prices because they can obtain pricing information "from a retailer or 

-from some other source." Clarke, Tr. 442~. CCSW obtained a copy 
of Pepsi's 1987 Cooperative Marketing Program for Independent 
Grocery chains in the San Antonio area. 336 CCSW was shown a copy 
of Pepsi's proposed 1988 Ad Buy Program to J' s Convenience Store 
chain by J's personnel.337 CCSW obtained a copy of aPepsi-Cola 
eight-week summer 1988 promotion with the Payless convenience 
store chain.338 CCSW routinely collects and aggregates information 
regarding Pepsi's ad and in store retail prices. 

One incident is particularly telling. In January, 1989, CCSW 
personnel obtained a copy of the carbonated soft drink promotional 
materials for National Convenience Stores, Inc. ("NCS"), which 
owns Stop-N-Go. CX 465; Hiller, Tr. 5367. Included in the materials 
was Pepsi's wholesale price to NCS in the San Antonio area. CX 465 
B. When NCS confronted CCSW about the materials, James Doege 
of CCSW was quoted as stating that "all of my sales people bring 
[such] information in all of the time." CX 465 A. 

Indeed, the day-to-day interactions with retailers that are neces
sitated by use of the DSD delivery system mean that branded CSD 
bottlers have the opportunity for almost immediate market informa
tion about their competitors, marketing, promotions, and pricing. The 
easy availability of such information suggests that any deviations 
from a collusive agreement could be quickly detected, thus enabling 
quick retaliatory action. 

b. Branded CSD Pricing in San Antonio 

Respondents contend that soft drink price competition in San 
Antonio has been fierce since the acquisition,339 and that we should 

336 
ex 87. eesw admitted this, but denied any interference that it was obtained from Pepsi. 

RReePFF paragraph 1874. 

337 
ex 20010. 

338 
ex 87. eesw admitted this, but denied any inference that it was obtained from Pepsi. 

RReePFF paragraph 1872. 
339 

ABR-A at 74. Respondent cites evidence that: after adjustment for-inflation, soft drink prices 
in San Antonio have declined "significantly" since 1984 [IDFF paragraph 307]; that this real decline in 
soft drink prices has occurred while production and promotion costs were increasing [IDFF paragraph 
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take such evidence as confirming that collusion is unlikely. 340 We 
agree that the record does not contain any evidence of express-col-. -
lusion among branded CSD bottlers in the San Antonio market, and 
that the record shows a period of particularly deep discounting by 

. both Pepsi and Coke in San Antonio in 1987.341 However, this is not 
surprising, given the level of antitrust scrutiny that has been applied 
to the relevant market since the acquisition. In September, 1984, the 
Texas Attorney General's Office filed suit to challenge the transac
tions whereby CCSW acquired the Dr Pepper and Canada Dry fran
chises, alleging that the transactions violated Texas antitrust law.342 

On July 1, 1986, CCSW, DPUSA, and the Texas Attorney General 
entered into a settlement agreement applicable until July 1, 1993, 
which prohibited CCSW from certain activity-- such as seeking or 
accepting more than 65% of the shelf space "regularly allocated for 
the sale of soft drinks" in any store -- during that period of time. 343 

In 1987, the Federal Trade Commission began its investigation of the 
acquisition, and its original complaint was filed on July 29, 1988.344 

In light of the intensive antitrust scrutiny at both the state and federal 
levels, it would be most surprising to find anything other than com'" 
petitive conduct. 

Moreover, although there is no evidence of express collusion, 
there is some evidence of the kind of price leadership that typifies an 

309]; that the Shircliff Report, plus other evidence (Campbell, Tr. 1950-51; Turner, Tr. 979; Trebilcock, 
Tr. 5874-75), establish that soft drink prices in Texas are among the lowest in the United States [IDFF 
paragraph 313-14]; and that fierce price competition in San Antonio drove CCSW into financial 
difficulty [IDFF paragraph 322]. 

340 
See ABR-A at 59. 

341 
See Section IV.D.3 supra. 

342 
CX 2 A-B; IDFF paragraph 67. 

343 
CX 2 E. Among other things, the Settlement Agreement also prohibited CCSW from "seek-

ing or consenting to participate in, on the average, more than 65% of' promotional ads during any 
calendar year, or seeking or accepting "exclusive end-of-aisle display space" for "more than 65% of the 
weeks in any given calendar year." IDFF paragraph 68. 

The ALJ found that the provisions of this Settlement Agreement imposed constraints on CCSW's 
use of marketing programs and practices in the San Antonio area, and that the Texas Attorney General's 
office had the authority and incentive "to deter any collusive price increase by CCSW." IDFF paragraph 
462. In light of this, as well as his assessment of other evidence, the ALJ found that collusion seemed 
unlikely. ID 77. 

We do not rely on the Settlement Agreement to constrain CCSW's market conduct, because it 
expired on July 1, 1993; although the Texas Attorney General is entitled to seek an extension of the 
order for a period of up to three years, CX 2-H, VIII, there is no record evidence to indicate that the 
Attorney General has sought and obtained such an extension. · · 

344 
IDFF paragraph 43. 
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oligopolistic market susceptible to tacit collusion. 345 That is, as we 
discuss in detail below, it appears that each branded C-59--bottler in 
San Antonio, acting individually, has copied the price of the price 
leader in the market at certain times. As then-Judge (now Justice) 

- Stephen Breyer has explained: 

Courts have noted that the Sherman Act prohibits agreements, and they have almost 
uniformly held, at least in the pricing area, that such individual pricing decisions 
(even when each firm rests its own decision on its belief that competitors will do 
the same) do not constitute an unlawful agreement under Section 1 of the Sherman 
Act. . . . That is not because such pricing is desirable (it is no f), but because it is 
close to impossible to devise a judicially enforceable remedy for 'interdependent' 
pricing. How does one order a firm to set its prices without regard to the likely 
reactions of its competitors?346 

Based on the record before us, we have no reason to believe that the 
price leadership that we observe in the San Antonio branded CSD 
market-- as described below-- is anything other than legal. But we 
do not view such pricing as desirable, and arr- acquisition that may 
substantially increase the likelihood of interdependent pricing in a 
market that already appears susceptible to such pricing may have 
anticompetitive consequences.347 

As CCSW itself recognizes, "Coke is typically the price leader in 
the San Antonio market." CX 3806 G.348 David Davis of Pepsi 
agrees: "Coke is usually the leader in the market. They go up, and 
then we usually follow, depending on our pricing structure." Davis, 

345 
See, e.g., Clamp-All Corp. v. Cast Iron Soil Pipe Institute, 851 F.2d 478 (1st Cir. 1988) 

(Breyer, J.), cert. denied, 488 U.S. 1007 (1989) (oligopolistic pricing, including price leadership, is not 
competitively desirable) ("Clamp-All"). One of the purposes of the Clayton Act Section 7 is to prevent 
markets from becoming oligopolistic and thus susceptible to coordinated interaction, which "includes 
tacit or express collusion, and may or may not be lawful in and of itself.·· Merger Guidelines, § 2.1. 

346 
Clamp-All, 851 F.2d at 484 (emphasis i~-original) [~itations omitted]. 

347 
The Merger Guidelines explain that a merger may diminish competition by enabling finns 

more likely, more successfully, or more completely to engage in coordinated interaction that hanns 
consumers." Section 2.1. The Merger Guidelines define coordinated interaction as "actions by a group 
of finns that are profitable for each of them only as a result of the accommodating reaction~ of the 
others." /d. "This behavior includes tacit or express collusion, and may or may not be lawful in and of 
itself." /d. (emphasis added). Thus, the Merger Guidelines make clear that a merger may violate the FTC 
and the Clayton Acts because, among other things, it substantially increases the likelihood of tacit 
collusion that may be legal in and of itself. 

348 
This statement appears in a Texas Bottling Group ("TBG") pre~entation to its Credit Commit

tee. CX 3806. While noting that ''TBG encounters aggressive competition from Pepsi," the document 
notes Coke's price leadership as a "mitigator." CX 3806 G. The reference to price leadership is 
particularly telling, given the AU's observation that statements in this document were likely influenced 
by litigation considerations. ID 67. 
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Tr. 4532. Emery Bodnar of Grant-Lydick reports the same: "I would 
say from where I sat, my price increase was pretty much.dictatetton
when Coke increased, I followed as quickly as possible." Bodnar, Tr. 
1356. 

The record contains examples of such price leadership. For 
example, in February 1989, CCSW initiated a 6%_ wholesale price 
increase.349 Big Red Bottling matched immediately in mid-February, 
followed by Pepsi on March 1. 350 Texas Bottling Group, CCSW' s 
owner, projected that. CCSW' s 1989 price increase would bring 
increased sales: "A 6.0% increase in net price per case coupled with 
a shift in production mix will yield a 10.8% increase in sales in 
1989." ex 3806 z-6.351 

It appears that such price leadership may have taken place even 
before this acquisition. Mr. Bodnar's testimony indicates that DPSA 
also followed Coke's lead on price increases.352 After the acquisition, 
there was a substantially increased probability that Big Red Bottling 
Company would play the "follower" role, since it had lost the Dr 
Pepper franchise (and thus Dr Pepper sales volume) to CCSW.353 

Indeed, the market might have become more competitive if the Dr 
Pepper franchise had remained combined with the RC franchise, the 

349 
ex 3806 Z-56. 

350 
ex 3806 z-56. 

351 
The AU stated that eesw tried to raise list prices in 1989, but was forced to discount prices 

back to former levels due to lost sales. ID 69. We have not found any record evidence to show that 
eesw roHed back its 1989 price increase. The AU also stated that the Pepsi eOBO "unsuccessfully" 
tried to raise its prices in 1989, allegedly losing 19% of its Nielsen share during the first seven months 
of 1989. ID 69; IDFF paragraph 410. Again, we can find no record evidence that Pepsi ever rolled back 
its 1989 price increase. Thus, we have no basis on which to regard the price increase as "unsuccessful;" 
indeed, we presume that, if the Pepsi eOBO stayed with the price increase for an extended period of 
time, it did so because it was profitable, despite any volume loss th~t might have been associated with 
it. . 

Finally, the ALJ looked to the profitability ofeeSW's 1989 price increase as evidence indicating 
that the current market is competitive. The AU stated that, in 1989, eesw raised its list price by $.69 
per case, but over the year had a net profit increase of only $.01 per case, ID 69; IDFF paragraph 409, 
and that eesw was unable to raise its prices as much as would have been necessary to account for cost 
increases. IDFF paragraph 409. But the issue is not whether the current market is competitive. Given 
the intense and ongoing antitrust scrutiny of this market, we would be surprised if it were not 
competitive. The issue here is whether this acquisition has taken place in a market susceptible to 
collusion. The price leadership shown in the 1989 price increase is one piece of evidence indicating that 
the market is susceptible to collusion. 

352 
Bodnar, Tr. 1356. 

353 . v 2 See Sectton I.e. supra. 
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combination that Mr. Bodnar described as giving DPSA critical 
mass.354 

In sum, we find that the price leadership by CCSW evident in the 
relevant market supports an inference that the market is susceptible 
to interdependent pricing -- that is, tacit- collusion -- and that the 
evidence concerning Big Red Bottling's diminished ability to com
pete with respect to ad features demonstrates that CCSW' s acquisi
tion of the Dr Pepper franchise substantially increased the likelihood 
that Big Red Bottling would continue to follow CCSW's price 
leadership. 

c. Collusion by Branded CSD Bottlers 

There have been over 40 price-fixing cases involving branded 
CSD bottlers in a number of local geographic markets.355 Complaint 
counsel offered evidence relating to these collusion cases, but the 
ALJ rejected it as irrelevant. 356 We find the eviqence to be relevant 
to the likelihood of collusion by branded CSD bottlers in the San 
Antonio market, because such cases suggest that there are local or 
regional branded CSD bottling markets that are conducive to 
collusion. 357 The cases suggest that, in markets structured similarly 

354 
See Section VI.C.2.a supra. 

355 
See, e.g., Convictions: United States v. Mid Atlantic Coca-Cola Bottling Co., 6 Trade Reg 

Rep. (CCH) paragraph 45,090 (E.D. Va. 1990); United States v. Allegheny Bottling Co., 695 F. Supp. 
856 (E.D. Va. 1988), affd, 870 F.2d 656 (4th Cir. 1989); United States v. Hartford, [ 1988-21 Trade Cas. 
(CCH) paragraph 68,386 (4th Cir. 1989); United States v. Gravely, 840 F.2d 1156 (4th Cir. 1988). 
Guilty pleas: United States v. Pepsi-Co/a Bottling Co. of Walla Walla, No. CR-89-394-01 (E.D. Wash., 
Jan. 16, 1990); United States v. Coca-Co/a Bottlina Co., Yakima and Tri Cities. No. CR 89-372-01 (E.D. 
Wash. Jan. 16, 1990); United States v. Blue Mountain Bottling Co. of Walla Walla, No. CR 89-392-01 
(E.D. Wash. Jan. 16, 1990). affd, 929 F.2d 526 (9th Clr. 1991); United States v. Rice Bottling 
Enterprises, Inc., No. 3-89-72 (E.D. Tenn., Oct. 16, 1989); United States v. Pelpsi-Co/a Bottling of 
Petersburg, Inc., No. 89-00062 (E. D. Va., Oct. II, 1989); United States v. Atlantic Soft Drink Co., No. 
3-88-77 (E.D. Tenn., Dec. 23, 1988); United States v. Beverage South, Inc., No. 88-451 (D.S.C., Dec. 
2, 1988); United States v. All-American Bottling Corp., No. 88-00038 (W.O. Va., Apr. 12, 1988); United 
States v. Coca-Cola Bottling Co. of Roanoke, Va., No. 88-00012 (W.O. Va., Apr. 15, 1988); United 
States v. Akron Coca-Cola Bottling Co., No. CR 88-044 (N.D. Ohio, March 15, 1988); United States 
v. Seven-Up/Dr Pepper Bottling Co., Beckley, W.Va., No. 88-00012 (W.O. Va., Feb. I, 1988); United 
States v. NEG Holding Co .. No. CR 87-16-01 (N.D. Ga., Nov. 24, 1987); United States v. Mid Atlantic 
Coca-Cola Bottling Co., No. 87-0420 (D.D.C., Oct. 14, 1987); United States v. General Cinema 
Beverages of Washington, D.C., No. CR 86~0352 (D.D.C., Oct. 15, 1986). · 

356 
RCX 3323-52; 3354; 3356-57; 3359-65; 3367-68; 3788; 3950; Tr. 114-17,470-72,4101-05, 

4141,6089-97,6176.6341-45,6937-40.8417-22. 
357 

See Coca-Cola, slip. op. at 48. In that case, we found evide~ce ~f branded CSD bottler 
collusion relevant to an assessment of the likelihood of collusion by a cartel of branded CSD concentrate 
companies, because it suggested that, if such a cartel raised concentrate prices nationally, bottlers could 
successfully pass on the price increase. !d. 
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to the San Antonio market,358 branded CSD bottlers have perceived 
that "the number of competitive dimensions involved posed rroln-. -
superable obstacle to collusion." Coca-Cola Co., slip op. at 48.359 

The bottler price-fixing cases also are relevant to and reinforce our 
-conclusion that the relevant market in this case is branded CSDs in 
the San Antonio market. 360 

The branded CSD bottler collusion cases provide evidence of 
actual collusive conduct that negates the hypothetical difficulties in 
colluding that respondent raises. Respondent argues that "the variety 
of brands, packages, flavors, sweeteners, and advertising support" for 
soft drinks complicates the market sufficiently to deter collusion.361 

However, the same type of variety exists in the markets in which 
branded CSD bottler collusion took place and apparently did not 
deter that collusion. 362 Indeed, the bottler collusion cases and the 
bottler documents in the record here suggest that factors such as 

358 
As we found in Coca-Cola Co., "[m]ost local markets for carbonated soft drinks have a Coca-

Cola bottler, a Pepsi-Cola bottler, and a so-called 'third bottler,' which carries various brands of soft 
drinks other than Coca-Cola or Pepsi-Cola brands." Slip op. at 57. The record here similarly supports 
this finding. See also Lydick, Tr. 2937, 2943. "[A] record of price fixing or other antitrust violations 
is some evidence that the structure of the market is favorable to collusion." R. Posner, Antitrust Law: 
An Economic Perspective 55-61 ( 1976). 

359 
Under the Merger Guidelines, "[p]revious express collusion in another geographic market 

will have the same weight [as express collusion in the same geographic market] when the salient 
characteristics of that other market at the time of the collusion are comparable to those in the relevant 
market." Section 2.1. Here, the bottler collusion cases arose from a variety of areas in the United States, 
suggesting that the salient characteristics that facilitate collusion among branded CSD bottlers are not 
unique, but instead are present in typical local branded CSD bottling markets. This is not surprising, 
since the basic structure of local branded CSD bottling markets in the United States tends to be only 
three branded CSD bottlers using DSD delivery. Lydick, Tr. 2937, 2943. This trend follows a 
significant period of bottler consolidation. In 1960 there were 4,519 soft drink bottling operations in 
the United States, in 1970 there were 3,054; and in 1980 there were only I ,960 (CX 996 A), and in 1983 
there were only I ,500. CX 3218 M. 

Moreover, the branded CSD bottler price-fixing cases are far more relevant to this case than the 
discussion of the OPEC cartel permitted by the ALJ. See Strickland, Tr. 8283-85. Given the direct 
relevance of the bottler collusion cases to this market, we find that the ALJ erred in refusing to admit 
this evidence. · 

360 
The colluders in these cases were bottlers of branded CSDS, and the actual price increases 

typically were maintained for over one year. See cases in note 355 supra; e.g., Allegheny Bottling Co., 
695 F. Supp. at 858. The cases usually identitied discrete, local geographic markets of no more than 
twelve counties and as few as one, far less than the I 07 counties proposed by respondent as the relevant 
geographic market in this matter. CX 4131; see IDFF paragraph 246. 

361 
ABR-A at 63 

3~ . 3 . . See generally SectiOn IV.D .. c supra (documents and testimony from national concentrate 
companies indicate same general competitive conditions in terms of brands, packages. flavors, ·, 
sweeteners, and advertising support for all of their bottlers). See also Lydick, Tr. 2937, 2943. 
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standard packaging ease price comparisons, which can facilitate 
collusion. 363 

Respondent also argues that "[t]he putative colluders, in addition 
to devising a complicated set of list prices, net prices, and net, net 

-prices, would also have to control promotional programs so that 
volume changes would not disrupt each colluder' s expectation of 
bottom-line profit." ABR-A at 64. But participants to some of the 
collusive schemes have fixed prices suceessfully simply by agreeing 
not to offer discounts on various products. 364 

·· 

In sum, the branded CSD bottler price-fixing cases- reinforce our 
previous conclusions that collusion need not be perfect to be 
successful and that the relevant market in this case is susceptible to 
collusion. 

4. Respondent's Arguments Against the Likelihood of Collusion 

Respondent presents a variety of additional arguments that 
supposedly negate any inference of an increased likelihood of 
collusion, tacit or express, following CCSW' s acquisition of the Dr 
Pepper franchise. As we discuss below, we find these arguments 
unconvincing. 

a. Differing Profit Incentives Among Bottlers 

Respondent argues that CCSW, the Pepsi COBO, and Grant- · 
Lydick all have differing profit incentives, and that such differing 
incentives could hamper collusion. ABR-A 61. Respondent points 
out that the Pepsi COBO is owned by Pepsi USA, and that Pepsi 
USA makes a 96% gross profit on concentrate sales.365 By contrast, 
respondent states that CCSW makes no profit on CCUSA's concen-

363 
For example, RX 582, entitled "1987 Pricing Summary," shows that price comparisons are 

relatively easy, given standardized packaging. 
For the periods of November and December, we are at parity on in-store pricing and at parity on 
ad feature pricing for the 2 liter and 3 liter non-holiday and one price unit disadvantaged versus 
Pepsi on cans non-holiday. For the holidays of November and December, we were at parity on 2 
liter. We are one price unit disadvantaged on cans. · 

This document reflects quite simple comparisons, not complexity. 

364 
Hartford, 1988-2 Trade Cas. (CCH) paragraph 68,386 at 60,131; Allegheny Bottling Co., 695 

F. Supp. at 857. 

365 ex 3913. 
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trate sales.366 Even CCSW and Grant-Lydick are dissimilar, in that 
Grant-Lydick purchases its cans from an independent pacRer,36?
whereas CCSW provides its own cans.368 

Respondent is correct that such differing profit incentives may 
operate· to make collusion more difficult. However, we must evaluate 
the evidence as a whole, and we are not convinced that such differing 
profit incentives, even in combination with other factors present here, 
would be sufficient to deter collusion in this market. For example, 
Mr. Davis of Pepsi has acknowledged that Pepsi's strategy in San 
Antonio is now focused on profitability rather than on increasing 
market share, as was the case during the deep discounting period of 
1987-88.369 An emphasis on profitability rather than market share 
may increase the likelihood of collusion.370 

As to Grant-Lydick, the fact that Grant-Lydick's higher can costs 
provide it with a greater incentive than CCSW has to keep can prices 
high only suggests that it would favor a collusive agreement on can 
prices rather than another type of agreement. This argument alone 
does not demonstrate that collusion is unlikely in the relevant market; 
in fact, it might make collusion more likely. 

b. Differing Size Firms 

Respondent also asserts that the range of firm size in this case -
which may produce different cost structures for each firm -- renders 
collusion "highly improbable."371 We agree that, in theory, differing 
cost functions among firms may make it more difficult for firms to 
agree on a consensus collusive price.372 However, it would be a leap 

366 
Respondent cites R. Hoffman at Tr. 5577-78, but the citation does not support respondent's 

claim. 

367 
Turner, Tr. 1117; Bodnar, Tr. 1526-27. 

368 
Summers, Tr. 6403-04. 

369 
Davis, Tr. 4527-28. 

370 
Respondent notes that none of the bottler collusion cases tendered by complaint counsel 

involved a Pepsi COBO. ABR-A at 62 n.53. We do not find that this absence renders those cases 
irrelevant, however. We note that San Antonio is one of Pepsi's worst markets-- a market in which 
Pepsi's share increased only from 15% to 19% after a year and one-half of losing millions of dollars 
from offering extraordinarily low prices. Davis, Tr. 4548-4565. After such an experience, the Pepsi 
COBO could well become more interested in collusive -- and profitable -- price increases than in 
contim:ing vigorous price competition. 

371 
ABR-A 60-61. 

372 
See B.F. Goodrich, 110 FTC 207,321 (1988). 
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of faith, given a lack of supporting analysis in the record, to decide 
that the different cost structures present here constitute a significant 
obstacle to collusion in this highly concentrated market. In addition, 
CCSW' s apparent role as price leader and the possible benefits to 

-reaching and maintaining a collusive agreement suggest that this 
dominance may be an offsetting force acting for rather than against 
collusion. 

D. Unilateral Anticompetitive Conduct 

. An acquisition may diminish competition by making it profitable 
for a firm to alter its behavior unilaterally by elevating price and/or 
suppressing output. 373 This phenomenon may occur in markets where 
products are differentiated by flavor, among other things.374 Thus, an 
acquisition may enable the acquiring firm to raise the price of either 
its original product, or the acquired product, or both above the 
premerger level. As explained in the Merger Guidelines, "[s]ome of 
the sales loss due to the price rise merely will merger partner and, 
depending sales loss through merger may even though it would not 
have success of this strategy will significant share of sales in be 
diverted to the product of the on relative margins, capturing such 
make the price increase profitable been premerger." Section 2.21. 
The success of this strategy will require that "there be a significant 
share of sales in the market accounted for by consumers who regard 
the products of the merging firms as their first and second choices, 
and that repositioning of the non parties' product lines to replace the 
localized competition lost through the merger be unlikely." Merger 
Guidelines, Section 2.21. 

In this case, CCSW may have been constrained from taking some 
anticompetitive actions due to concern about ongoing antitrust litiga
tion and certain restrictions imposed as part of CCSW' s settlement 
with the Texas Attorney General.375 Nonetheless, there is some evi
dence of unilateral effects that have occurred since the acquisition of 
the Dr Pepper franchise. We begin by examining this evidence --

373 
Merger Guidelines, Section 2.2. 

374 
Merger Guidelines, Section 2.21. 

375 
For example, among other things, the Settlement Agreement prohibited CCSW from "s.eeking 

or consenting to participate in, on the average, more than 65% of' promotional ads during any -calendar 
year. CX 2 E; IDFF paragraph 68. See also n. 343 supra. 
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which involves the elimination of take-home sales of Mr. PiBB and 
a lessening of competition in the vending channel -- and thenlJriefly 
discuss the potential for further effects with respect to ad features 
based on CCSW' s increased market power. 

1. The Elimination of Competition Between 
Mr. PiBB and Dr Pepper 

CCUSA and Dr Pepper Company are the only firms in the soft 
drink industry that have a viable "pepper" category soft drii1k.376 The 
Dr Pepper Company sells Dr Pepper concentrate; CCUSA sells 
concentrate for Mr. PiBB.377 

Mr. PiBB was introduced by CCUSA in 1973. RX 888 D. As 
CCSW has admitted,378 CCUSA defined the consumer role of Mr. 
PiBB as the "Alternative to DrPepper."379 In·I984, CCUSA defined 
the business role of Mr. PiBB as "Competitor to Dr Pepper," CX 
1895B, designed to "combat" the brand: 

Mr. PiBB represents the only viable alternative to Dr Pepper in its flavor category. 
The brand is necessary, especially in cold drink, to enable bottlers to combat Pepper 
where it is strong. 

CX 791 C. CCUSA targeted Dr Pepper consumers with its Mr. PiBB 
brand.380 

Prior to CCSW' s acquisition of the Dr Pepper franchise, Mr. 
PiBB was sold in San Antonio, as was Dr Pepper.381 CCSW' S busi
ness records reveal that CCSW viewed Mr. PiBB as the closest 
substitute to and a direct competitor of Dr Pepper,382 and considered 
Mr. PiBB to be one of its major sugar brands}83 San Antonio was a 

376 ex 791 c; ex 790. 

377 
CX 790 B; CX 791 B, S; RX 888 C-D. 

378 
RRCCPFF paragraph 2098. 

379 
CX 1895 A; CX 790; CX 791. Mr. PiBB is perceived in the marketplace as a "me-too" 

brand. CX 791 E. 
38° CX 1885; CX 1898 B; CX 1896; CX 1894; RX 888 D; Turner, Tr. 954; Clarke, Tr. 4278, 

4400-0I; ex 1893. 
381 

Turner, Tr. 996; Bodnar, 'Jr. 1361; Schwerdtfeger, Tr. 2327, 2344; Anderson, Tr. 3850. 

382 ex 596. 

383 ex 510 R; ex 3480 E; ex 3481 E. 
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priority market for Mr. PiBB.384 CCSW's sales of Mr. PiBB were 
above the national average,385 and San Antonio accounteltibr 3% of 
all Mr. PiBB volume in the United States.386 

In 1983, Mr. PiBB's market share was 2.1 %, and Dr Pepper's 
·share was 8.4%.387 After the acquisition, CCSW no longer sold Mr. 
PiBB in bottles and cans in the territory in -which Dr Pepper was 
sold.388 Mr. Hoffman testified that the elimination of Mr. PiBB 
occurred because it was a competing flavor with Dr Pepper, and 
flavor restrictions from the Dr Pepper Company prohibited CCSW 
from selling a competitive flavor. 389 

Although there was testimony that CCUSA would consider 
licensing another distributor to distribute Mr. PiBB in San Antonio, 
this has not happened.390 After CCSW stopped distributing Mr. PiBB 
in the take home market in San Antonio, Dr Pepper's market share 
began increasing; but only in 1987 did Dr Pepper's market share 
come close to the combined 1983 share of Dr Pepper and Mr. 
PiBB.391 

Most significantly, after the acquisition, CCSW raised the whole
sale price of Dr Pepper to parity with CCSW' s other products. 392 

Other data show that retail prices of Dr Pepper in San Antonio, which 
prior to the acquisition had been below the national average of Dr 
Pepper prices, after the acquisition rose to above the national average 

384 ex 792 G. 

385 ex 3837 B, G. 

386 
CX 792 L; CX 1897 E. San Antonio also accounted for 9.5% of the CCUSA PiBB brand 

funding in 1983 and 7.6% of funding in 1982. CX 792 L. In (act, Mr. PiBB' s BDI (Brand Development 
Index [CX 591 Cl) in San Antonio was the highest in the nation. CX 792 0. 

~7 k h . h . CX 1681 C. These mar et s ares are based solely on sales of bottles and cans, smce t at 1s 
the channel of sales that was eliminated. See Hilke, Tr. 6030, 6033. (CX 1681 uses Nielsen data for soft 
drink sales in food stores in Bexar County, which includes San Antonio). 

388 
Anderson, Tr. 3879, 3859; CX 596 A-I; CX 2192; Atchison, Tr. 5252; CX 3221 A. CCSW 

has continued to sell Mr. PiBB postmix syrup. CCSW also sells Mr. PiBB outside of its Dr Pepper 
franchise area. · 

389 
E. Hoffman, Tr. 324, 421; CX 122. 

390 
See Atchison, Tr. 5252-54. 

391 
Data show the 1983 combined share of Dr Pepper (8.4%) and Mr. PiBB (2.1 %) for bottle and 

can sales in San Antonio as about 10.5%. CX 1681 C. Dr Pepper's share for bo-ttle and can sales reached 
9.1% in San Antonio in 1987. CX 1681 C. 

392 ex 563 E. 
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for Dr Pepper retail prices. 393 In 1989, in a telling memorandum from 
Mr. Summers to Messrs. E. and R. Hoffman, Mr. Summers STiffed.:
"We are pricing Dr Pepper one increment above other brands on in
stores, since it has no competition in its flavor segment." ex 2261; 
Summers, Tr. 686870. 

Dr Pepper had no competition in its flavor channel -- and 
therefore was priced higher in 1989 than it otherwise would have 
been -- because Mr. PiBB had been eliminated as a competitive 
option for consumers in San Antonio, as a result of the acquisition at 
issue in this case. Consumers in the San Antonio area who preferred 
Mr. PiBB to other bottler or canned soft drinks were placed in the 
position of having to switch to less-desirable alternatives and, as a 
result, were made less well-off. 

2. CCSW' s Increased Market Power Over Vending Machine Sales 

The record demonstrates that, post-acquisition, the choices avail
able to consumers from vending machines were reduced, and the 
prices charged to third-party vendors increased. There was testimony 
that, prior to the acquisition, third-party vendors had been able to 
resist any attempt by a branded CSD bottler to force a vendor to take 
unwanted allied brands along with the desired brands.394 About three 
or four years after the acquisition, however, CCSW imposed a 
requirement that a third-party vendor cannot qualify for the best 
available discount unless 20% of its purchases are allied brands such 
as Sprite, Sunkist, and Hires.395 Ladd Little of LV Vending attributes 
CCSW' s ability to impose the requirement to its acquisition of the Dr 
Pepper franchise. 396 Because of this requirement, he purchases 
Sprite, Sunkist, and some other flavors from CCSW, while he would 
prefer to purchase 7-Up and Crush from Grant-Lydick and Slice from 
Pepsi.397 In addition, Mr. Little testified that, post-acquisition, Dr 

393 
CX 1685 A, E-H; Hilke, Tr. 6252-53, 6288-89. 

394 
Prior to the acquisition, CCSW did not require third-party vendors to accept allied brands in 

order to get the desired brands; Pepsi had attempted to impose such a requirement without success. 
Little, Tr. 667-68, 705. 

395 
Little, Tr. 665-66. 

396 
Little, Tr. 665, 705. 

397 
Little, Tr. 668-69, 704. 
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Pepper case prices increased to the level of the Coke case prices. 398 

The unilateral effect in this instance appears to be C.CSw:-s-ability to 
increase price either directly (by raising case prices of Dr Pepper) or 
indirectly (by tying purchases of other, less attractive products to 
discounts on attractive products). 

3. CCSW's Increased Market Power Over Ad Features 

As noted above, the acquisition of the Dr Pepper franchise in
creased CCSW' s ability to obtain ad features and thus increased 
CCSW' s market power. 399 The evidence suggests that CCSW obtain
ed more feature ads after its acquisition of the Dr Pepper franchise 
than it had previously.400 The increased "pull" of all of CCSW's 
brands gives CCSW the potential power to extract more favorable 
deals from retailers and to disadvantage both the Pepsi COBO and 
Big Red Bottling in their attempts to obtain ad features. 401 In 
addition, CCSW's increased market power may __ have contributed to 
its ability to raise Dr Pepper's price. See also Section VI.C.2 supra. 

E. Power Buyers 

Respondent argues that there are power buyers who could 
constrain any collusive or unilateral attempt by branded CSD bottlers 
to raise price. The ALJ agreed, stating that, in the face of a price rise 
among national CSD brands, retailers such as H.E.B., Kroger, and 
others who stock their own private label brands "could easily 
promote those brands in place of national brands." ID 76.402 

398 
Little, Tr. 669-70. 

399 
Market power includes the ability to "lesser1_competition on dimensions other than price, such 

as product quality, service, or innovation." Merger Guidelines, Section 0.1 & n 

400 
See CX 2954 H (in 1984, some of Dr Pepper's feature ads took place before the acquisition 

whereas all of Dr Pepper's feature ads are attributable to CCSW). DPUSA recognized the advantages 
of being advertised with Coke and advised that Dr Pepper should be advertised with Coke to build sales, 
RX 2825 C. 

401 
The record shows that Pepsi already generally has to offer more ad feature payments to a 

retailer than Coke because Pepsi doesn't sell as much product. Kaiser, Tr. 3210; see also CX 129; CX 
3814 at 28-29 [Adams]. 

402 . . 
The ALJ also found that concentrate compames such as CCUSA. Pepst USA, and DPUSA 

had "the power and the incentive to deter collusion at the bottler levei."-ID 76-77. We tind that the 
numerous bottler collusion cases listed earlier, see note 355 supra, provide sufficient evidence to 
undermine any hope we might have that concentrate companies could prevent collusion in thi~ market; 
the concentrate companies did not prevent collusion by the bottlers in those cases. 
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In analyzing the competitive effects of a merger, both the 
Commission and the federal courts have considered the possible -
power of buyers in deterring anticompetitive effects.403 The relevant 
market here does contain large buyers who are large food retailers. 
H.E.B.~ the largest buyer, accounts for approximately 25o/o of 
CCSW's take-home sales and approximately 20-25% of Pepsi's take
home sales.404 Kroger is the second largest customer of CCSW, pur
chasing from 9-12o/o ofCCSW's total unit sales.405 Sam's Wholesale 
Clubs purchase 7-8% ofCCSW's total unit sales.406 In addition to the 
leverage that may be provided by such sales volumes,407 retailers 
have some leverage over branded CSD bottlers because the retailers 
can control the availability of their own ad features and in-store 
displays, which can be important to the marketing of the branded 
CSDs of the bottlers.408 

Just to note these facts does not demonstrate that retailers in this 
market could constrain any anticompetitive price increases, however. 
Rather, we must analyze the extent to which retailers facing an 
anticompetitive price increase could avail themselves of options other 
than paying the price increase and thereby force the branded CSD 
bottlers to return to a competitive price: 

Consideration of large and sophisticated buyers-generally focuses on the buyers' 
ability to exert countervailing power, even against a seller's oligopoly, by (1) 
shifting a large proportion of business to any firms that are willing to deviate from 
the coordinated behavior; (2) inducing new entry into the oligopolized market; or 
(3) through vertical integration. 

403 
See, e.g., Adventist Health System/West, Dkt. No. 9234 (Apr. I, 1994), Concuning Opinion 

of Commissioner Owen and Commissioner Yao, slip op. at 16-19; Owens-Illinois. Inc., Dkt. No. 9212, 
5 Trade Reg. Rep. Rep. (CCH) paragraph 23,162 (FfC 1992); Olin Corp., Dkt. No. 9196, 5 Trade Reg. 
Rep. (CCH) paragraph 22,857 (FfC 1990); United Srates v. Baker Hughes, Inc., 908 F.2d 981 (D.C. Cir. 
1990); United States v. Syufy Enterprises, 903 F.2d 659 (9th Cir. 1990); United States v. Archer
Daniels-Midland Co., 1991-2 Trade Cas. (CCH) l 69,647 (S.D. Iowa 1991); United States v. Country 
Lake Foods, Inc., 754 F. Supp. 669 (D. Minn. 1990). 

404 
CX 3806 Z37; Summers, Tr. 6589; Davis, Tr. 4525; IDFF paragraph 432. 

405 
Summers, Tr. 6589; IDFF paragraph 433. 

406 
Summers, Tr. 6638; IDFF paragraph 435. 

407 
We note, however, that the size of these alleged "power buyers" falls far short of that in 

Country Lake Foods, where the three largest distributors accounted for more than 90% of sales. 754 F. 
Supp. at 674. 

408 
Coyne, Tr. 3449-52, 3487; Turner, Tr. 1130-31; IDFF paragraph 17 I. 445. As we discussed 

earlier, ad features and in-store displays are extremely important to increasing sales of branded CSDs ... 
See Sections IV.C.3, VI.C.2 supra. · 
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Adventist Health System/West, Dkt. No. 9234 (A_pr. 1,.1-9.94)~ slip 
op. at 16 (Concurring Opinion of Commissioner Owen and Commis
sioner Yao).409 

· As discussed below, we have considered these possibilities and 
have concluded that none appear to be realistic options for the retail
ers in this market. Moreover, we find that the instances of supposed 
buyer power cited by respondent and the~ALJ do not suggest that the 
buyers in·this market could successfully counter a collusive or unilat
eral price increase by branded CSD bottlers to retailers. 

1. Shifting Purchases to Others 

The ALJ found that H.E.B. and other retailers who sell their own 
private label soft drinks could switch to promoting those soft drinks 
instead of branded CSDs if confronted by a collusive price in
crease.410 Our finding that private label soft drinks are not in the 
relevant market militates against this conchision. As we have 
explained, the evidence shows that retailers depend on branded CSDs 
as a promotional item to draw in customers411 and would not switch 
to purchasing nonbranded CSDs in the face of an anticompetitive 
price increase.412 

The question then becomes whether H.E.B. and other retailers 
would switch to any firms within the market that would be willing to 
deviate from cartel conduct or undermine unilateral anticompetitive 
conduct. In this market, there are only three main bottlers making 
sales of branded CSDs to retailers: CCSW, Pepsi COBO, and Grant
Lydick (Big Red Bottling). The branded CSD products of these firms 
are differentiated, however, and are not exact substitutes for each 
other. Thus, we would expect that switching among branded CSDs 
would not always be costless for a retailer, and that under certain 
circumstances retailers might be reluctant to try to substitute exclu
sive ad features on Pepsi or Big Red for all ad features on Coke, for 
example. 

409 
See also Baker Hughes, Inc., 908 F.2d at 986-87; Country Lake Foods, Inc., 754 F. Supp. at 

679; Olin Corp., 5 Trade Reg. Rep. (CCH) paragraph 22,857, at 22,553. 

410 
ID 76. 

411 
E.g., CX 3806 Z37, ZSO; see Sections IV.C.3. VI.C.2 supra. 

412 
See Section IV supra. 
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In fact, the evidence indicates that, particularly with respect to 
Coke, retailers do not always regard branded CSDs_ as perfec~ _ 
substitutes. The assessment of TBG, owner of CCSW, was that 
although CCSW was dependent on the retail chains for increased 
volume of sales, "the chains are dependent on soft drinks as a 
promotional item to draw customers into their stores." CX 3806 Z37. 
And not just any "soft drink" would do. TBG noted that, although 
"H.E.B. has significant negotiating power," a- "mitigating" factor is 
that "H.E.B. must buy Coke products from TBG in its franchise 
territories." CX 3806 G. According to TBG's own assessment, 
"[ w ]bile TBG may lose an occasional major ad to Pepsi, they believe 
that it is not in H.E.B.'s best interest, long term, to promote Pepsi 
products due to Pepsi's relatively weak market share (20% vs. 60% 
for TBG)." CX 3806 ZS 5.413 Other evidence is consistent with 
TBG' s analysis.414 

This market share dominance of Coke over Pepsi also applies to 
Big Red, whose market share in food stores in 19~4 was roughly 

413 
Similarly, in a 1987 antitrust suit against CCSW's parent, TBG, by Oneta Company, an inde

pendent Pepsi bottler in Corpus Christi, Texas, Toby Summers testified that CCSW made basically "take 
it or leave it" offers to accounts such as Albertson's: 
Q. But I can't tell what the tenns of a counter offer or negotiated ultimate agreement was from the 

terms of your proposal. 
A. Well, whatever the ultimate agreement was would have been within the parameters of the proposal. 

These were not subject to negotiation. They were subject to, 'this is the offer.' And then it became 
incumbent on the account to --

Q. They either took it, or they didn't. 
A. -- avail themselves of the offer, or not to avail themselves of the offer. It was not a matter of 

negotiation. 
CX 4021 at 678 [Summers]. See Oneta Company v. Texas Bottling Group, Inc., No. C-87-97 (S.D. 
Texas- Corpus Christi Div.). 

414 . h I f C b I' . . . James N1c o son o R e 1eves that the Coca-Cola brand 1s so 1mportant to retatlers such 
as H.E.B. and Kroger that the retailers are reluctant to take--actions that concern Coca-Cola bottlers. 
Nicholson, Tr. 3813-15. 

The ALJ pointed to evidence that, in 1988, rather than risk retribution from H.E.B., CCSW had 
complied with H.E.B.'s notice that it would not accept price increases for four months. Summers, Tr. 
6769; IDFF paragraph 449. But this notice from H.E.B. went to vendors for all products (not just soft 
drinks) and was applicable for only a short time, Summers, Tr. 6769, so we do not find that it constitutes 
convincing evidence of H.E.B.'s ability to disrupt a branded CSD bottler cartel. Perhaps more telling 
is the history of CCSW's negotiations with Stop-N-Go, a leading convenience store chain in the San 
Antonio area, regarding promotional programs. In 1986, Stop-N-Go refused to feature Coca-Cola 
products in South Texas for six to nine months, because CCSW would not agree to Stop-N-Go's terms 
for promotional programs. Howell, Tr. 4061-63; IDFF paragraph 450. The terms that CCSW wanted 
were exclusive promotions for Coke products. Bodnar, Tr. 1381. In 1987, Coke received exclusivity 
in exchange for adhering to Stop-N-Go' s promotional tenns. Moreover, in 1988, Coke- persuaded Stop
N-Go to drop its promotional terms while maintaining the Coke ad features schedule for 1988. Bodnar, , 
Tr. 1381. This history indicates that Stop-N-Go gave in to CCSW's demands, not the reverse, and may 
reflect the leverage that Coke's market dominance in the San Antonio market gives to CCSW. 
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comparable to but smaller than Pepsi's,415 and even more compelling
ly to the other branded CSD products sold by Grant-Lydick_ and the 
Espinoza companies, none of whose shares reach even the 20% 
mark.416 In the face of such market share dominance by Coke, we are 
sL<eptical that H.E.B. (or any other retailer) would switch all 
purchases to another branded CSD, since such a switch might well 
have a large impact on the retailer's overall sales of branded CSDs.417 

Nor does it appear that H.E.B. (pr any other retailer) has 
sufficient leverage over either Pepsi COBO or Grant-Lydick to force 
them to deviate from a possible collusive agreement Mr. Davis of\ 
Pepsi COBO testified that H.E.B. does not have the clout to demand ' 
that Pepsi bottlers uniformly price their branded CSDs throughout 
H.E.B.'s sales territory, and that Albertson's had been unsuccessful 
in its attempts to convince Pepsi bottlers to price their branded CSDs 
uniformly throughout Albertson's sales territory.418 Emery Bodnar 
testified that Grant-Lydick has never rolled back a wholesale price 
increase at the request of H.E.B., and that H.E.B. does not have the 
clout to force Grant-Lydick to rollback wholesale prices.419 

In addition, this market does not feature the types of sporadic, 
large, and not immediately obs.ervable orders that encourage cheating 
on a cartel.420 Although some retailers negotiate a promotion 
schedule of advertisements for an entire year, other large retailers-
such as H.E.B. -- decide on promotions in much smaller time 
periods.421 Thus, the offers that branded CSD bottlers would make 
would involve a smaller profit potential and less incentive to cheat 

415 
CX 1681 C. See Hilke, Tr. 6030, 6033 (CX 1681 used Nielsen data for food stores in Bexar 

County, which includes San Antonio). 

416 !d. 

417 
This situation contrasts sharply with thaLin County Lake Foods, Inc., in which the three 

largest distributors accounted for 90% of sales and the product involved -- milk -was not differentiated, 
so that distributors could credibly assert that a substantial increase in milk prices would prompt 
aggressive negotiations to seek a price reduction or an alternative supplier. See Country Lake Foods, 
754 F. Supp. at 679 ("Fluid milk processors face no significant product differentiation barrier. 
Therefore, a food distributor could change its supplier of fluid milk without losing sales due to brand 
loyalty."). 

418 
Davis, Tr. 4495-97,4499-501. 

419 
Bodnar, Tr. 1488-90. 

420 
See, e.g., Baker Hughes, 908 F.2d at 986 (power buyers could decrease the likelihood of 

collusion where awards of lumpy orders -- sometimes exceeding $1 million -- were made through 
confidential bidding by sophisticated buyers). 

421 
Davis, Tr. 4512-13. 
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than if promotions were contracted on a long-term basis.422 In 
addition, changes to ad features and low-priced ad features wmlld be 
quickly observable by other branded CSD bottlers, whose DSD 
delivery personnel can easily observe new promotions.423 

2. The Ability to Induce New Entry or Vertically Integrate 

There is no record evidence that any of the retailers in this market 
would vertically integrate into the production of branded CSDs in 
order to avoid payment of a collusive price increase. In order to do 
so, a retailer would need a branded CSD franchise for a product such 
as Coke or Pepsi or Big Red, and there is no evidence to show that a 
retailer could wrest those franchises away from their current holders. 

Nor is there any evidence that retailers would induce new entry 
by another branded CSD bottler as a remedy to anticompetitive price 
increases. Indeed, as we discuss below, the evidence demonstrates 
that entry into the bottling of branded CSDs is extremely difficult, 
because of the difficulty of obtaining a branded CSD franchise and 
associated problems. Thus, we find that this case is not comparable 
to those in which power buyers could decrease the likelihood of 
collusion because they could induce new entry or vertically integrate 
themselves to avoid succumbing to a collusive price increase.424 

422 
Courts have noted that the possibility of a single large sale that is unlikely to be detected may 

tempt cheating by a cartel member. E.g., FTC v. Elders Grain, Inc., 868 F.2d 90 I, 905 (7th Cir. I 989). 
It has also been noted that excess capacity can make it possible for a cartel cheater to supply a large 
quantity at little cost, thereby making the cartel cheating even more tempting. Elders Grain, 868 F.2d 
at 905-06. 

In this case, the ALJ also found that the presence of excess capacity in this market reduced the 
likelihood of collusion. ID 74. We find that the existence of excess capacity in this particular market 
with its own set of distinctive market conditions would not significantly reduce the likelihood ~f 
collusion. If excess capacity were a major factor here, we would expect the record to show some pricing 
pressure effect from it; we have not seen any. In addition, product differentiation may mitigate the effect 
of excess capacity, since retailers would not necessarily find irprofitable to substitute all of one branded 
CSD for sales of two others. See Section IV.C supra. In addition, we find the assertions of excess 
capacity to be somewhat inflated. Although the ALJ found that Grant-Lydick operates with 20-40% of 
unused capacity during the busiest tirrie of the year, IDFF paragraph I 34, the ALJ failed to note that this 
applies only to bottles, since Grant-Lydick contract packs its cans. Turner, Tr. I I I 7; Bodnar, Tr. 1526-
27. The excess capacity listed for the Pepsi COBO -- IDFF paragraph 136_-- fails to note that sales of 
branded CSDs are highly seasonal, and that therefore excess capacity in February may be used capacity 
in July or December. Davis, Tr. 4513-14. Certain other citations to excess capacity involve bottlers that 
we have determined fall outside of the relevant market. E.g., IDFF paragraph I 35, 137, I 38, 139. Thus, 
we are not convinced that there is a great deal of excess capacity in the relevant market in any case. 

423 
See CX 465 A. 

424 k . . - - .. 
Cf. Country La e Food, Inc., 754 F. Supp. at 679-80 (3 largest d1stnbutors had capab1hty to 

vertically integrate, but court noted that possibility of vertical integration alone would not be sufficient -
to rebut presumption of market power). ., 
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3. Conduct by Retailers 

Finally, we have examined whether conduct by any of the retail
ers· suggests an ability to undermine a cartel among branded CSD 
bottlers. Although the evidence shows that H.E.B. and other large 
retailers have some bargaining power,425 they do not add up to the 
type of conduct indicative of retailer's ability to turn to alternatives 
and thereby defeat a branded CSD bottler .cartel. Indeed, the evidence 
is consistent that neither H.E.B. nor Kroger have attempted the type 
of market conduct that might indicate oligopsony power over branded 
CSD bottlers.426 

In any case, even if H.E.B. as a retailer accounting for significant 
portions of the sales of CCSW and Pepsi COBO could defeat a 
collusive price increase from branded CSD bottlers, that action may 
only protect H.E.B., not other retailers. The discounts (including 
payments for ads and displays) negotiated between branded CSD 
bottlers and retailers are individualized, so the fact that H.E.B. 
continued to receive a competitive price would not necessarily 
protect other retailers from supracompetitive prices. That an anti
competitive effect may pertain only to some portion of the market 
does not immunize it from antitrust liability.427 

425 
For example, H.E.B. and Kroger each have cancelled scheduled ads because they determined 

that the price was not competitive. Summers, Tr. 6626-27; Kaiser, Tr. 3218. H.E.B., Kroger, and 
Albertson all require that bottlers offer them their lowest net wholesale price. Brinkley, Tr. 2234; 
Bodnar, Tr. 1660-61; Chapman, Tr. 7245; Turner, Tr. 1200; Summers, Tr. 6646, CX 3700-D; Donald, 
Tr. 5320-21, 5327-28; Kaiser, Tr. 3264. These events reflect the ability of the large retailers to ensure 
that they are getting prices that are comparable to those offered other retailers, but they do not show that 
the retailers could counteract a branded CSD bottler cartel. -

426 
H.E.B. has never dictated the terms or conditions under. which branded CSDs are sold in San 

Antonio or any other Texas market. Brinkley, Tr. 2235-36; Chapman, Tr. 7242; Gonzaba, Tr. 2100-0 I. 
Specifically, H.E.B. has never dictated or attempted to dictate package sizes or product lines, prohibited 
or attempted to prohibit any bottler from running a branded CSD !!dvertisement with one of H.E.B.'s 
competitors, asked that a bottler stop selling a particular package size to an H.E.B. competitor, or used 
its advantage in one market to gain an advantage in another.market. Brinkley, Tr. 2236-40; Chapman, 
Tr. 7242-44; Gonzaba, Tr. 2101-02. . 

Kroger has never dictated the terms and conditions under which branded CSDs may be sold in San 
Antonio or any other Texas market. Kaiser, Tr .. 3215-16. Indeed, Kroger has threatened not to run ads 
unless they got an equal deal on price, but never got a better price than others. Kaiser, Tr. 3216. 

427 
See, e.g., United States v. United Tote, 768 F. Supp. 1064 (D. Del. 1991) (liability found 

where 52% of market would be affected); FTC v. Bass Bros.· Enters.,. 1984-1 Trade Cas. (CCH) 
paragraph 66,041 at 68,605 (N.D. Ohio 1984) (liability found where less than 1/3 of industry would have 
been affected). 
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VII. ENTRY 

We have held that a "primary consideration in evaluating the
likely competitive effects of a merger or acquisition is the ease or 
difficulty with which new competitors might enter the market in 
response to supracompetitive pricing." Owens-Illinois, slip op. at 27-
28. Under the Merger Guidelines, we recognize that if entry is "so 
easy that market participants, after the merger, could not profitably 
maintain a price increase above premerger levels," then the merger 
is unlikely to lead to the exercise of market power. Merger Guide
lines, Section 3.0. In such circumstances, the absence of barriers to 
entry "makes it highly unlikely that a merger or acquisition will have 

. anticompetitive effects, because any effort to extract supracompeti
tive prices and profits will induce new entry, which will reduce prices 
to competitive levels." B.F. Goodrich, 110 FTC at 295-96. On the 
other hand, "if prompt, effective entry is unlikely, customers may be 
exposed to sustained periods of anticompetitive harm." Owens
Illinois, slip op. at 28.428 

In this case, the issue is whether a new bottler of branded CSDs 
could enter or whether an existing branded CSD bottler could expand 
sufficiently to remedy the anticompetitive effects that we have 
identified as likely from the acquisition at issue.429 As we have 
recently noted, "[t]he Commission traditionally has assessed ease of 
entry by looking for identifiable barriers or impediments that could 
foreclose entry or prevent expansion by existing smaller firms suffi
cient to forestall anticompetitive conduct within the relevant market." 
Coca-Cola Co., Dkt. No. 9207, slip op. at 54. Entry barriers include 
"any condition that necessarily delays entry into a market for a signif
icant period of time and thus allows market power to be exercised in 
the interim." Echlili Mfg. Co., 105 FTC_410, 486 (1985). We have 

428 
See also United States v. Baker Hughes, Inc., 908 F.2d 981 (D.C. Cir. 1990); United States 

v. Waste Management, Inc., 743 F:2d 976,982 (2d Cir. 1984). 
429 

Under Section 1.32 of the Merger Guidelines, certain firms that participate in th~ market 
through supply-side response are included as participants in the market, and are therefore treated 
separately from other firms that may enter the market. Here, following the Merger Guidelines avdroach 
would lead to the same conclusion. 

We have found that expansion by CCUSA and DPUSA in sales of post-mix fountain syrup would 
be unlikely to prevent or disrupt tacit collusion by branded CSD bottlers. See Section VI.C.l. supra. 
We also find that the record does not show that CCUSA and/or DPUSA would be likely to enter into 
bottling in order to disrupt price increases by branded CSD bottlers; the long list of cases in which 
collusion by branded CSD bottlers was not prevented or disrupted by entry by CCUSA and/or OPUS A 
supports our conclusion on this issue. See Section VI.C.3 supra. 
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pointed out that "[b ]arriers or impediments need not be absolute; 
rather, they are assessed 'in terms of the amount of time required for 
a motivated outsider to effect entry.'" Coca-Cola eo., slip op:at 54, 
citing Olin Corp., 113 FfC at 612; Owens-Illinois, slip op. at 28.430 

We find that the evidence in the record demonstrates that entry by 
-a· new branded CSD bottler would be difficult. The ALJ agreed. 
Although the ALJ found that entry "as a soft drink distributor is 
easy," he noted that, if the product and geographic markets asserted 
by complaint counsel were accepted, then entry barriers existed.431 

CCSW, the respondent, agrees. CCSW management has stated that 
"the bottling business is characterized by ... high barriers to entry. "432 

TBG, the owner of respondent, also agrees. A TBG presentation to 
its Credit Committee stated that TBG operates in an industry with 
"strong barriers to entry/franchise monopolies/few competitors."433 

. Some aspects of the soft drink bottling businesses do not present 
any obstaCles to entry. We agree with the ALJ that the costs to lease 
delivery trucks and a warehouse are relatively small, and that a start
up distributor could purchase contract -packed bottled and canned soft 
drinks without any capital expenditures for equipment. IDFF para
graphs 378, 380. If we had included private label and warehouse
delivered CSDs in the relevant product market, we most likely would 
have agreed with the ALJ that entry into such a market would not be 
difficult. 

But sales of branded CSDs are what concern us here, and entry as 
a branded CSD bottler is significantly more difficult. A branded 
CSD bottler must have a sufficient line of brands to be large enough 
to take advantage of various scale economies relating to the produc
tion, distribution, and marketing of CSDs. In Coca-Cola Co., we 
found that "[a] bottler needs at least 8%_ to 15% of the local market 
for carbonated soft drinks to achieve minimum efficient scale." Slip 
op. at 57. The record here indicates-that even a higher market share 
-- perhaps over 20% where the bulk of the market is attributable to a 
single "flagship" brand-- may be necessary where one bottler such 

430 
The Merger Guidelines use a comparable analysis, assessing entry as "easy" if it is "timely, 

likely, and sufficient in its magnitude, character, and scope to deter or counteract the competitive effects 
of concern." Section 3.0. 

431 
ID 72 & n.22; IDFF paragraph 396. 

432 ex 1406 Z9. 

433 ex 38061. 
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as CCSW dominates the market.434 Conversely, branded CSD 
companies look to place their franchises with bottlers that hav.elarge 
enough operations that they can take advantage of such economies.435

-

Certain of the most important requirements for successful opera
tion as. a .branded CSD bottler interact, creating a situation in which 
each element is necessary in order to obtain the others. For example, 
a branded CSD bottler must have a sufficient line of brands to gener
ate enough volume to justify the costs of DSD delivery.436 As we 
noted previously, the testimony is consistent that DSD delivery is 
critical for the success of a branded CSD bottling operation.437 

Conversely, in order to obtain a branded CSD franchise, a bottler 
would need to show that it intended to use DSD delivery.438 

Moreover, to provide effective competition sufficient to thwart 
any unilateral or collusive anticompetitive activity, a new branded 
CSD bottler would need a line of brands with name recognition and 
volume sufficient to induce retailers to agree to ad features, not just 
in-store or other, less effective promotional activities.439 As Mr. 
Kaiser of Kroger explained, in selecting a brand for-·a.n ad-buy pro
gram, "[t]he most important consideration we have is how strong the 
brand is [i.e., name recognition] and how many cases we can sell of 
it [i.e., volume]." Kaiser, Tr. 3231-32. 

As this discussion of the evidence makes clear, a key to competi
tive effectiveness as a branded CSD bottler is to obtain a line of 
brands sufficient to generate volume that will support the use of DSD 
delivery and the achievement of minimum efficient scale, and a 
volume and market share sufficient to provide the name recognition 
and throughput necessary to "grow the brand" through ad features 
and other significant promotions. In particular, a "cola" is necessary 

434 
Both Mr. Bodnar and Mr. Turner testified that DP-SA had just reached critical mass in tenns 

of ability to obtain ad features in 1983, when DP-SA had just reached a market share in food stores of 
22.6%. ex 1681 e; see also Section VI.e.2.a supra. 

435 
See, e.g., Amicus Brief of OPUS A at 6-9 

436 
ex 3941 at 288 [Schmid]; see also Sections IV.C.2, VI.e, D supra 

437 
See Section IV.C.2, VI.e, D supra. 

438 
See Section IV.e.2 supra. 

439 
See Section VI.e.2 supra (Grant-Lydick has not provided significant c~mp~tition to eesw 

and Pepsi eOBO where Grant-Lydick could not obtain ad features). 
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to generate such volume.440 The fact that the branded CSD bottlers 
that obtain ad features are those whose concentrate compani~s invest 
millions of dollars in advertising for their brands also indicate·s- that 
a brand backed by substantial advertising by its concentrate company 
js_n~cessary to achieve a level of competitive effectiveness sufficient 
to prevent an anticompetitive price increase.441 

But it would be very difficult for a new entrant to obtain such a 
brand, much less a line of such brands. As we observed in Coca-Cola 
Co., "[m]ost local markets for carbonated soft drinks have a Coca
Cola bottler, a Pepsi-Cola bottler, and a so-called 'third bottler,' 
which carries various brands of soft drinks other than Coca-Cola or 
Pepsi-Cola brands." Slip op. at 57.442 The concentrate companies for 
branded CSDs are most interested in placing their brands with 
incumbents who have proven track records, not with new entrants 
who may or may not be able to reach minimum efficient scale.443 

In light of these facts, it is not surprising that expansion by an 
incumbent branded CSD bottler to defeat an anticompetitive price 
increase would also be very difficult. The pattern of franchise trans
fers in the relevant market has been that branded CSD concentrate 
companies seek to move their franchises to the largest bottler that is 
not prohibited from having them due to flavor restrictions.444 Just as 
DPUSA moved its franchise to CCSW, so Dr Pepper/7-Up moved the 
7-Up franchise from Texas Bottlers -- with a 3.2% total branded 
market share in 1986445 

-- to Grant-Lydick, with approximately a 
14.3% total branded market share in 1986.446 This pattern reveals 
franchise moves that cause increasing concentration in this market, 

440 
Bodnar, Tr. 1253-54. 

441 
See Section IV.C.3 supra. 

442 
See also Lydick, Tr. 2937, 2943. 

443 
See CX 3989 at 36 [Shanks]. 

444 
Bottling franchises prohibit a bottler from selling more than one brand in a "flavor segment." 

IDFF paragraph 105; CX 1668; RX 2938 C. 

445 ex t68t D. 

446 
See CX 1681 C (adjusting Grant-Lydick's 1986 market share in food stores of 16.8%, CX 

1681 C, for fountain based on an interpolation of .85 from data in CX 4146 H results in an approxi-mate 
market share of 14.3% for Grant-Lydick in 1986). When Grant-Lydick acquired 7-Up. 7-Up had a 
market share of about 3%. (See 3.8% share in food stores shown in CX 1681 D, adjusted for fountain 
by .23 factor set forth in CX 4146 H, results in overall market share of 2.9%) The addition of this 
market share still was not sufficient to enable Grant-Lydick to reach the criticar mass that DPSA had just 
achieved in 1983 with the combination of Dr Pepper, RC, Canada Dry. and other brande,d CSD 
franchises. Bodnar, Tr. 1253-54. 
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not expansion that would defeat an anticompetitive price increase.447 

Accordingly, we find that expansion by an existing incumbent-as-well. 
as entry by a new branded CSD bottler would be unlikely to defeat 
anticompetitive conduct in this market.448 

VIII. THE SOFf DRINK INTERBRAND COMPETITION ACT 

In a separate argument, respondent maintains that the Soft Drink 
Interbrand Competition Act ("SDICA"), 15 U.S.C. 3501-03, governs 
this proceeding and mandates dismissal of the complaint.449 We 
disagree. 

It is apparent from the very language of the SDICA that the 
statute is a narrow one that does no more than legalize exclusive 
territorial restrictions and transshipping prohibitions.450 The SDICA 
is thus solely concerned with legitimizing these vertical non-price 
restraints; it does not address horizontal acquisitions, which remain 
exclusively within the purview of the existing antitrust laws. Be
cause the present case involves a horizontal acquisition and in no way 

447 
This pattern is consistent with a long-standing trend to bottler consolidation throughout the 

United States. See note 359 supra . 
. 448 . . . . . 

The Answenng Bnef of Respondent-Appellee d1d not assert any effic1enc1es that allegedly 
would outweigh any anticompetitive effects of the acquisition. Nonetheless, Respondent's Proposed 
Findings of Fact contain certain facts labelled as efficiencies. See, e.g., RPFF paragraphs 527-531. To 
the extent that respondent relies on these facts on appeal, we find that such alleged efficiencies do not 
outweigh the likelihood of a substantial lessening of competition due to CCSW's acquisition of the Dr 
Pepper franchise, and that respondent made no showing that its alleged efficiencies could not be 
achieved by means other than the acquisition at issue in this case. See Merger Guidelines, Section 4.0. 

449 . ~ . . 
The SDICA prov1des as 10llows, m pertment part: 

Nothing contained in any antitrust law shall render unlawful the inclusion and enforcement in any 
trademark licensing contract or agreement, pursuant to which the licensee engages in the manufacture 
... , distribution, and sale of a trademarked soft drink product. of provisions granting the licensee the 
sole and exclusive right to manufacture, distribute and sell such product in a defined geographic area 
or limiting the licensee, directly or indirectly, to the manufacture, distribution, and sale of such product 
only for ultimate resale to consumers within a defined geographic area: Provided, that such product is 
in substantial and effective competition with other products of the same general class in the relevant 
market or markets. 
15 U.S.C. Section 3501 (emphasis in original). 

450 
As the legislative history explains: "The Committee intends that [the SDICA] provide 

necessary relief [that is, legitimizing exclusive territorial agreements when not anticompetitive] without 
granting antitrust immunity and without establishing any precedent that would weaken our beleaguered 
antitrust laws." H.R. Rep. No. 96-1118, 96th Cong., 2d Sess. 2, 5 (1980) (emphasis added), reprinted 
in 1980 U.S.C.C.A.N. 2373,2378. See also Commonwealth of Pennsylvania v. Pepsico, Inc., 836 F.2d 
173, 175-79 (3d Cir. 1988); Pepsi-Cola Metropolitan Bottling Co. v. Checkers, Inc., 754 F.2d I 0, 18 (1st 
Cir. 1985); Coca-Cola Co. v. FTC, 642 F.2d 1387, 1389-90 (D.C. Cir. 1981) (recognizing that the 
SDICA's sole purpose is to legitimize, under certain circumstances, the CSD industry's system of 
exclusive territorial distributorships). 
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challenges the existence of vertical territorial limitations and 
customer restraints,451 the SDICA is completely in'!pplieable .. _ 

IX. APPROPRIATE RELIEF 

Complaint counsel sought an order requiring divestiture of the Dr 
Pepper and Canada Dry franchises and prior approval by the Com
mission of any future acquisition by CCSW in the relevant market for 
a period of ten years from the date the Commission's order in this 
matter becomes final. The Commission has "wide discretion in its 
choice of a remedy," and "the courts will not interfere except where 
the remedy selected has no reasonable relation to the unlawful prac
tices found to exist." Jacob Siegel Co. v. FTC, 327 U.s~ 608, 61, 613 
(1946). The Commission has the authority to impose prior approval 
requirements in merger cases. Abex Corp. v. FTC, 420 F. 2d 928 (6th 
Cir. 1970), cert. denied, 400 U.S. 865 (1970). See also Coca-Cola, 
slip op. at 63-64. 

[I]t is industry market structure and market conditions, not whether a 'knowing and 
deliberate violation' or a 'likelihood of repeated unlawful conduct' has been shown 
that determines the appropriateness of imposing a prior approval requirement in a 
particular case. 

American Medical International, Inc., 104 FI'C 1, 224 (1984). 
We find that CCSW' s acquisition of the Dr Pepper franchise in 

the San Antonio market is likely substantially to lessen competition 
among branded CSDs in that market, and we therefore order divesti
ture of the Dr Pepper franchise to a Commission-approved purchaser. 
Finding no anticompetitive effects from tlle acquisition of the Canada 
Dry franchise, we decline to order its divestiture. 

In light of the highly concentrated market .structure and the 
particular significance of increased market share in the branded CSD 
market in this case, we further order that CCSW must obtain Com
mission approval for any additional acquisitions in the relevant mar
ket for a period of ten years from the date on which the Commis
sion's order in this matter becomes final. 

451 
In reaching this conclusion, we reject respondent's efforts to characterize the horizontal 

acquisition of assets (e.g. franchise agreements) from a competing bottler a~ a vertical transaction merely 
because licenses from concentrate companies are involved. If this argument were accepted, it would 
immunize virtually all acquisitions by bottlers, including the acquisition of a major competitor, from 
antitrust scrutiny. 
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STATEMENT OF COMMISSIONER DEBORAH K. OWEN, 
CONCURRING IN PART AND DISSENTING IN PART 

I agree that the acquisition of the franchise to produce and distrib
ute Dr Pepper by the Coca-Cola Bottling Comp~ny of the Southwest 
("CCSW") was likely to substantially lessen competition in the San 
Antonio market for branded carbonated soft drinks ("CSDs"). I 
therefore concur in the order to divest this franchise and to require 
prior approval for certain future acquisitions. I must nevertheless 
dissent from some of the reasoning accompanying the opinion of two 
Commissioners, which speculates on issues neither presented to the 
Commission, nor necessary to a decision. 

The record is. replete with evidence indicating a strong presump
tion that this merger created or enhanced market power or facilitated 
its exercise in the San Antonio market for branded CSDs, accompa
nied by a strong anticompetitive effects story and difficult entry. The 
discussions in the opinion of two Commissioners relating to ( 1) the 
unilateral exercise of market power and (2) certain pflcing behavior 
are, given the strength of the basic case, unnecessary to a just 
resolution -of this matter, and therefore contrary to accepted notions 
of judicial construction. 
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CONCURRING STATEMENT OF COMMISSIONER DENNIS A. Y AO 

I concur with the opinion of the majority that branded CSDs are 
an antitrust product market. The record supports both this conclusion 
a~d. the existence of strong product differentiation between the take
home and cold drink segments of that market.. With respect to the 
latter point, Section IV.C.l of the opinion discusses evidence that (i) 
Coca-Cola bottlers divide their busines~es into take-home and cold 
drink markets, (ii) bottles/cans are handled and marketed very differ
ently than fountain products, and (iii) substantial price differences 
exist between equivalent-sized take-home versus cold drink branded 
CSDs. Such evidence of differentiation suggests the possibility that 
take-home branded CSDs also comprise an antitrust product market. 
My deliberations in this matter have led me to question whether, in 
the face of a price increase by branded CSD bottlers, retailers (other 
than convenience stores) could substitute cold drink individual can 
or fountain cup sales for take-home sales in 3-liter PET bottles or 6-
packs of 12-ounce cans, or whether fountain vendors could substitute 
sales in 3-liter PET bottles for individual can sales. 1 If we had found 
a smaller relevant antitrust product market (take-home sales of 
branded CSDs) within a larger one (branded CSDs) in this case, that 
would not have been unique.2 A take-home branded CSD market in 
the San Antonio area would be even more concentrated than the 
branded CSD market that we found. 3 However, since neither com-

1 
We had no need to consider this issue in Coca-Cola Co., Dkt. No. 9207 (June 28, 1994), where 

we were examining whether branded CSD bottlers could substitute concentrate or syrup for each other 
in the face of a price increase by a concentrate company. There, the evidence compelled the conclusion 
that branded CSDs were the smallest relevant product market, since concentrate and syrup are linked 
in that syrup can be manufactured from concentrate. lndeed,CCSW manufactures fountain syrup from 
concentrate. Summers, Tr. 6508-09. 

2 
See Olin Corp., 113 FTC 400, 598-600 (i990), affd, 986 F.2d 1295 (9th Cir. 1993), cert. 

denied, 114 S. Ct. 1051 (i 994) (competitive effects analyzed within both a broader antitrust product 
market including the premium-priced and less expensive products, and a smaller antitrust product market 
consisting of only the premium-priced product). 

3 
The pre- and post-acquisition HHis would be: 

Pre-acquisition HHI 3841 
Post-acquisition HHI 4554 
HHI Increase 713 

CX 1681 A; Hilke, Tr. 6033. These HHis are based on Nielsen data for soft drink sales in food 
stores in Bexar County (which includes San Antonio). comparing Oct./Nov. 1983 (pre-acquisition) with 
Aug./Sept. 1984 (post-acquisition) sales. Hilke, Tr. 6030. Since Nielsen data automatically exclude 
fountain and vending sales of branded CSDs, and since Bexar Comity accounts for 86% of the 
population in the 10-county relevant geographic market (Hilke, Tr. 6030, 6262; CX 4131 A), these data 
provide a reasonably accurate measure of take-home branded CSD sales in the SanAntonio-,area. 
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plaint counsel nor respondent directly considered or briefed this 
possibility, we do not have a full record on which to decid~ thisiffiint, __ 
nor is it necessary, given the solid evidence of strong product differ
entiation within the branded CSD market. 

FINAL ORDER 

This matter having been heard on the appea~ of complaint counsel 
from the initial decision, and on briefs and oral argument in support 
of, and in opposition, to the appeal; for the reasons stated in the 
attached opinion, the Commission has determined to grant the appeal 
in part, and reverse the initial decision. Accordingly, 

.Jt is ordered, That the following order·be and the same hereby is 
ordered: 

I. DEFINITIONS 

It is ordered, That for the purposes of this order, the following 
definitions apply: 

A. "CCSW" means Coca-Cola Bottling Company of the South
west, its directors, officers, employees, agents and representatives, its 
successors and assigns, its predecessors, subsidiaries, divisions, 
groups and affiliates controlled by CCSW, directly or indirectly, and 
their respective directors, officers, employees, agents and representa
tives, and their respective successors and assi-gns. 

B. "Affiliate" means any firm in which there is 10% or more 
ownership or control, directly or indirectly, between firms. 

C. "Concentrate" means the base el~ment, flavors or essences 
mixed according to a formula which, when added to carbonated water 
and nutritive or non-nutritive sweetener, is a carbonated soft drink. 

D. "Syrup" means the concentrate and nutritive or non-nutritive 
sweetener which, when added to carbonated water, is a carbonated 
soft drink. 

E. "Carbonated soft drink" means a carbonated beverage that 
does not contain alcohol and is produced by combining carbonated 
water with a sweetener and concentrates or with syrup. 

F. "Branded carbonated soft drink" means a carbonated soft , 
drink identified with any nationally or regionally recognized label;. 
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name, or tr~demark that is, in general, heavily advertised, widely 
available, and ordinarily distributed by the direct-store-door delivery 
method. This definition does not include a label, name, or trademark 
associated solely with a single grocery or restaurant retailer, or with 

_a g~neric flavor. 
G. "Branded concentrate or syrup" means concentrate or syrup 

used to produce branded carbonated soft drinks. 
H. "Direct-store-door delivery II means a method of distribution 

whereby the producer or distributor delivers product directly to the 
retail outlet and ordinarily positions the product for sale to the 
retailer's customers. 

I. "Acquired Dr Pepper assets II means the franchise to produce 
and distribute Dr Pepper products acquired by CCSW from San 
Antonio Dr Pepper Bottling Company on or about September 1984 
and any franchises to produce and distribute Dr Pepper products in 
the San Antonio area acquired by CCSW after September 1984. 

II. 

It is further ordered, That within twelve (12) months after the 
date this order becomes final, CCSW shall divest the acquired Dr 
Pepper assets absolutely and in good faith, at no minimum price. The 
divestiture shall be only to an acquirer, and only in a manner, that 
receives the prior approval of the Commission. Pending any divesti
ture required by this order, CCSW shall take all measures necessary 
to maintain the acquired Dr Pepper assets in their present condition 
and shall not cause or permit impairment of the marketability or 
viability of such assets. The purpose of the divestiture is to remedy 
the lessening of competition found in the Commission's decision. 

nf. 

It is further ordered, That: 

A. If CCSW has not divested the acquired Dr Pepper assets, 
absolutely and in good faith and with the Commission's prior 
approval, within twelve ( 12) months after the date this order becomes 
final, CCSW shall be subject to the appointmen~ by the Commission 
of a trustee to effect the divestiture. In the event the Commission or 
the Attorney General brings an action pursuant to Section 5( 1) of the 
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Federal Trade Commission Act, 15 U.S.C. 45(1), or any other statute 
enforced by the Commission, CCSW shall consent to the ~ppoiatme~t _ 
of a trustee in such action. Neither the appointment of a trustee nor 
a Commission decision not to appoint a trustee under this paragraph 
shall-preclude the Commission or the Attorney General from seeking 
civil penalties and any other relief available, including a court
appointed trustee, pursuant to Section 5(1) of the Federal Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by 
the Commiss~on, for any failure by the CCSW to comply with this 
order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to this order, CCSW shall be subject to or, in the case of a 
court-appointed trustee, shall consent to the following terms and 
conditions regarding the trustee's powers, authority, duties, and 
responsibilities: 

( 1) The trustee shall be selected and appointed by the Commis
sion or, in the case of a court-appointed trustee, by-the court. The 
trustee shall be a person with experience and expertise in acquisitions 
and divestitures. The appointment shall be effective fifteen (15) days 
(the "effective date") after CCSW' s receipt of written notifications of 
such appointment or, in the case of a court-appointed trustee, at such 
time as the court may order, unless CCSW has, on or before the 
effective date, pr~sented substantial grounds for disqualification of 
the trustee. In the event of such objection to the appointment of the 
trustee, the effective date shall be stayed pending a determination by 
the Commission or, in the case of a court-appointed trustee, by the 
court. 

(2) The trustee shall have the exclusive-power and authority, 
subject to the prior approval of the Commission, to divest the 
acquired Dr Pepper assets. The trustee shall have twelve ( 12) months 
from the date of appointment to accomplish the divestiture. If, 
however, at the end of the twelve-month period, the trustee has 
submitted a plan of divestiture or believes that divestiture can be 
accomplished within a reasonable time, the divestiture period may be 
extended by the Commission or, in the case of a court-appointed 
trustee, by the court. 

(3) The trustee shall have full and complete access to the 
personnel, books, records and facilities of CCSW concerning the , 
acquired assets, and CCSW shall develop such financial or other 
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information relevant to the property to be divested as the trustee may 
reasonably request. CCSW shall cooperate with the_trust@@;-.an<:J_shall 
take no action to interfere with or impede the trustee's accomplish
ment of the divestiture. Any delays in divestiture caused by CCSW 
shall extend the time for divestiture in an ~mount equal to the delay, 
as determined by the Commission or, for a court-appointed trustee, 
by the court. 

( 4) Subject to CCSW' s absolute and~unconditional obligation to 
divest at no minimum price and to the purpose of the divestiture as 
stated in paragraph II of this order, the trustee shall use his or her best 
efforts to negotiate the most favorable price and terms available in 
each contract that is submitted to the Commission for approval. The 
divestiture shall be made in the manner set out in paragraph II, 
provided, however, that if the trustee receives bona fide offers from 
more than one prospective acquirer, and if the Commission approves 
more than one such acquirer, then the trustee shall divest to the 
acquirer selected by CCSW from among those approved by the 
Commission. --

(5) The trustee shall serve, without bond or other security, at the 
cost and expense of CCSW on such reasonable and customary terms 
and conditions as the Commission or a court may set. The trustee 
shall have the authority to employ, at the cost and expense ofCCSW, 
such consultants, attorneys, investment bankers, business brokers, 
accountants, appraisers, and other representatives and assistants as 
are reasonably necessary to carry out the trustee's duties and 
responsibilities. The trustee shall account for all monies derived 
from the divestiture and for all expenses incurred. After approval by 
the Commission and, in the case of a court-appointed trustee, by the 
court of the account of the trustee (including fees for his or her 
services), all remaining monies shall be paid at the direction of 
CCSW, and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
acquired assets. CCSW shall indemnify the trustee and hold the 
trustee harmless against any losses, claims, damages, or liabili_ties 
arising in any manner out of, or in connection with, the trustee's 
duties under this order. Within forty-five (45) days after the 
appointment of the trustee and subject to the prior approval of the 
Commission and, in the case of a court-appointed trustee, of the 
court, CCSW shall execute a trust agreement that transfers ·to the 
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trustee all rights and powers necessary to permit the trustee to effect 
the divestiture required by this order. --

(6) If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in this 
paragraph. 

(7) The Commission (or, in the case of a court-appointed trustee, 
the court) may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

(8) The trustee shall report in writing to CCSW and to the Com
mission every sixty (60) days concerning his or her efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, within sixty (60) days after the date 
this order becomes final and every sixty ( 60) days thereafter until 
CCSW has fully complied with the provisions of paragraphs II and 
III of this order, CCSW shall submit to the Commission a verified 
written report setting forth in detail the manner and form in which it 
intends to comply, is complying or has complied with those 
provisions. CCSW shall include in its compliance reports, among 
other things that are required from time to time, a full description of 
all substantive contacts or negotiations for the divestiture of the 
acquired Dr Pepper assets, including the identity of all parties that 
either contacted CCSW or were contacted by CCSW. CCSW also 
shall include in its compliance reports copies of all written communi
cations to and from such parties, all internal_ memoranda, and all 
reports and recommendations concerning divestiture. 

v. 

It is further ordered, That CCSW, for a period of ten (10) years 
from the date this order becomes final, shall not acquire, directly or 
indirectly, without the prior approval of the Commission: 

A. The whole or any part of the stock, share capital, or equity 
interests in any company or firm: 
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( 1) Engaged in the manufacture, distribution, or sale of branded 
concentrate or syrup or branded carbonated soft d~inks;~- . _ 

(2) Engaged in the franchising or licensing of any brand, name or 
trademark used in connection with the manufacture, distribution, or 
sale_ of branded concentrate or syrup or .. branded carbonated soft 
drinks; or 

(3) Holding an exclusive franchise or license of any branded 
concentrate company 

in any geographic. area in which CCSW is engaged in the 
manufacture, distribution, or sale of branded concentrate or syrup or 
branded carbonated soft drinks; or 

B. Any franchise, license, brand, label, name or trademark 
associated with, or any assets engaged in, used for, or previously used 
for (and still suitable for) the manufacture, distribution, or sale of 
concentrate, syrup or carbonated soft drinks in any geographic area 
in which CCSW is engaged in the manufacture, distribution, or sale 
of branded concentrate or syrup or branded carbonated soft drinks. 
Provided, however, that this provision shall not apply to the purchase . 
or acquisition of any assets worth less than $100,000. 

One ( 1) year after the date this order becomes final, and annually 
thereafter for the following nine (9) years and at such other times as 
the Commission or its staff may request, CCSW shall file with the 
Commission a verified written report of its compliance with 
paragraph V of this order. 

VI. 

It is further ordered, That, for. the purpose of determining or 
securing compliance with this ord~r, and subject to any legally 
recognized privilege, upon written request and on reasonable notice 
to CCSW made to its principal office, CCSW shall permit any duly 
authorized representatives of the Commission: (A) access, during 
office hours and in the presence ofcounsel, to inspect and copy all 
books, ledgers, accounts, correspondence, memoranda and otqer 
documents in the possession or under the control of CCSW relating 
to any matters contained in this order; and (B) upon five (5) days 
notice to CCSW and without restraint or interference from CCSW, to 
interview officers or employees of CCSW, who may have counsel 
present, regarding such matters. 
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VII. 

It is further ordered, That CCSW shall notify the Coriunission at· -
least thirty (30) days prior to any proposed change in CCSW such as 

_ dissolutiop., assignment or sale resulting in the emergence of a 
successor corporation, the creation, dissolution or sale of subsidiaries 
or any other change that may affect compliance obligations arising 
out of the order. 

Commissioner Azcuenaga and Commissioner Starek recused. 1 

1 
Prior to leaving the Commission. former Commissioner Owen registered her vote- in the affirma

tive for the Opinion of the Commission and the Final Order in this matter, with the notation that she 
dissented in part, as to discussions in the Opinion of the Commission relating to the unilateral exercise 
of market power and certain pricing behavior. 
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IN THE MATTER OF 

NORTH AMERICAN PLASTICS CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3526. Complaint, Sept. 7, 1994--Decision, Sept. 7, 1994 

This consent order prohibits, among other things, an Illinois corporation and its 
officer from making unsubstantiated degradability or environmental benefit 
representations about their plastic bags in the future. 

Appearances 

For the Commission: Brinley H. Williams, Phillip Broyles and 
Christian White. 

For the respondents: Jeannie Lamar, Peterson & Ross, Chicago, 
IL. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
,,'1 North American Plastics Corporation, a corporation, and Harold V. 

Engh, Jr., individually and as an officer of said corporation, here
inafter sometimes referred to as respondents, have violated the provi
sions of the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, alleges: 

PARAGRAPH 1. Respondent North American Plastics Corpora
tion is a Delaware corporation with its office and principal place of 
business at 921 Industrial Drive, Aurora, Illinois. 

Respondent Harold V. Engh, Jr., is an officer ofsaid corporation. 
In his capacity as an officer, he formulates, directs and controls the 
acts and practices of said corporation, and his business address is the 
same as that of the corporation. 

PAR. 2. Respondents have advertised, offered for sale, sold 
and distributed plastic trash bags to the public under such trade 
names as "EnviroGard." 
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PAR. 3. The acts or practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or caused to be dis
seminated advertisements and promotional materials for EnviroGard 
bags, including, but not necessarily limited to, the package label 
attached hereto as Exhibit A and the promotional materials attached 
hereto as Exhibits B and C. 

The package labeling and promotional materials for EnviroGard 
plastic bags, attached hereto as Exhibits A, B and C, include one or 
all of the following statements on the package: 

BIODEGRADABLE [Exhibits A, B and C) 
Other degradable-type trash bags don't break down in landfills because they 
depend on harsh chemical additives that work only in sunlight. [Exhibit A] 
Works when other degradables don't! [Exhibit B] 
Naturally Biodegradable [Exhibit B) 
SAFE & NATURAL: EnviroGard Biodegradable trash bags are formulated 
with cornstarch. They degrade naturally upon contact with soil micro-organ
isms. Unlike our so called "Degradable" competition, EnviroGard degrades 
without sunlight. [Exhibit C) 

PAR. 5. Through the statements referred to in paragraph four, 
and others in package labeling not specifically set forth herein, 
respondents have represented, directly or by implication, that: 

( 1) Compared to other plastic bags, EnviroGard bags offer a 
significant environmental benefit when consumers dispose of them 
as trash that is buried in a landfill; and 

(2) EnviroGard bags will completely break down, decompose and 
return to nature in a reasonably short period of time after consumers 
dispose of them as trash that is buried in a landfill. 

PAR. 6. Through the statements and representations referred 
to in paragraphs four and five, and others not specifically set forth 
herein, respondents have represented, directly or by implication, that 
at the time they made such representations, respondents possessed 
and relied upon a reasonable basis for such representations. 

PAR. 7. In truth and in fact, at the time respondents made such 
representations, respondents did not possess and rely upon a reason-
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able basis for such representations. Therefore, the representation set 
forth in paragraph six was, and is, false and misleading. 

PAR. 8. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce, in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Cleveland Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in.the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts, are true, and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having duly considered the 
comments received, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings, and enters 
the following order: 

1. Respondent North American Plastics Corporation is a Dela
ware corporation with its office and principal place of business at 921 
Industrial Drive, Aurora, Illinois. 

Respondent Harold V. Engh, Jr., is an officer of said corporation .. 
In his capacity as an officer, he formulates, directs and controls the 
acts and practices of said corporation, and his business address is the 
same as that of the corporation. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITION 

For purposes of this order, the following definition shall apply: 

"Plastic bag" means any plastic grocery sack, or any plastic 
"disposer" bag, including, but not limited to, trash bags, lawn bags 
and kitchen bags, that is offered for sale, sold or distributed to the 
public by respondents, their successors and assigns, under the "North 
American Plastics" or "EnviroGard" brand name, or any other brand 
name of respondents, their successors and assigns; and also means 
any plastic bag sold or distributed to the public by third parties under 
private labeling agreements with respondents, their successors and 
assigns. 

I. 

It is ordered, That respondent North American Plastics Corpora
tion, a corporation, its successors and assigns, and its officers, and 
Harold V. Engh, Jr., individually and as an officer of said 
corporation, and respondents' representatives, agents and employees, 
directly or through any corporation, subsidiary, division or other 
device, in connection with the advertising, labeling, offering for sale, 
sale or distribution of any plastic bag, in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by implica
tion, by words, depictions or symbols: 

(A) That any such plastic bag is "degradable," "biodegradable," 
or "photodegradable," or 

(B) Through the use of"degradable," "biodegradable," or "photo
degradable," or any other substantially similar term or expression, 
that the degradability of any such plastic bag offers any environmen
tal benefit when consumers dispose of them as trash that is buried in 
a sanitary landfill or incinerated, 

unless at the time of making such representation, respondents possess 
and rely upon a reasonable basis for such representation, consisting 
of competent and reliable scientific evidence that substantiates such 
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representation. For purposes of this order, competent and reliable 
scientific evidence shall mean tests, analyses, research, studies, or 
other evidence based on the expertise of professionals in the relevant 
area, that has been conducted and evaluated in an objective manner 
by persons qualified to do so, using procedures generally accepted in 
the profession to yield accurate and reliable results. 

II. 

It is further ordered, That respondents North American Plastics 
Corporation, a corporation, its successors and assigns, and its offi
cers, and Harold V. Engh, Jr., individually and as an officer of said 
corporation, and respondents' representatives, agents and employees, 
directly or through any corporation, subsidiary, division or other 
device, in connection with the advertising, labeling, offering for sale, 
sale or distribution of any North American Plastics Corporation 
product, including, but not limited to, any plastic bags and their 
packaging, in or affecting commerce as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
representing, directly or by implication, that any such product offers 
any environmental benefit, unless at the time of making such 
representation, respondents possess and rely upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence that substantiates such representation. 

III. 

Nothing in this order shall prevent respondents from using any of 
the terms cited in Part I, or similar terms or expressions, if necessary 
to comply with any federal rule, regulation, or law governing the use 
of such terms in advertising or labeling. 

IV. 

It is further ordered, That, for three (3) years from the date that 
the representations to which they pertain are last disseminated, 
respondents shall maintain and upon request make available to the 
Federal Trade Commission for inspection and copying: 
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(A) All materials relied upon to substantiate any representation 
covered by this order; and 

(B) All tests, reports, studies, surveys or other materials in its 
possession or control that contradict, qualify or call into question 
such representation or the basis upon which respondent relied for 
such representation. 

v. 

It is further ordered, That respondent North American Plastics 
Corporation shall distribute a copy of this order within sixty ( 60) 
days after service of this order upon it to each of its operating· 
divisions and to each of its officers, agents, representatives or 
employees engaged in the preparation of labeling and advertising and 
placement of newspaper, periodical, broadcast and cable advertise
ments covered by this order. 

VI. 

It is further ordered, That respondent North American Plastics 
Corporation shall notify the Commission at least thirty (30) days 
prior to any proposed change in the corporation, such as dissolution, 
assignment or sale resulting in the emergence of a successor corpora
tion, the creation or dissolution of subsidiaries, or any other change 
in the corporation which may affect compliance obligations arising 
out of this order. 

VII. 

It is further ordered, That respondent Harold V. Engh, Jr., shall 
promptly notify the Commission of the discontinuance of his present 
business or employment and of his affiliation with a new business or 
employment. In addition, for a period of five (5) years from the 
service date of this order, he shall promptly notify the Commission 
of each affiliation with a new business or employment whose activi
ties relate to the manufacture, sale or distribution of plastic products, 
or of his affiliation with a new business or employment in which his 
own duties and responsibilities relate to the manufacture, sale or 
distribution of plastic products. When so required under this para
graph, each such notice shall include the individual respondent's new 
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business address and a statement of the nature of the business or 
employment in which respondent is newly engaged, as well as a 
description of respondent's duties and responsibilities in connection 
with the business or employment. The expiration of the notice provi
sion of this paragraph shall not affect any other obligation arising 
under this order. 

VIII. 

It is further ordered, That respondents shall, within sixty (60) 
days after service of this order upon them, and at such other times as 
the Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner in which they have com
plied with this order. 

By the Commission. 1 

1 Prior to leaving the Commission, former Commissioner Owen registered her vote in the 
affirmative for the Complaint and Decision and Order in this matter. 
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Complaint 

IN THE MA TIER OF 

MACY'S NORTHEAST, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3527. Complaint, Sept. 13, 1994--Decision, Sept. 13, 1994 

This consent order requires, among other things, the New York-based retail 
department store subsidiaries to comply with the Pre-Sale Availability Rule 
under the Magnuson-Moss Warranty Act, to deliver a copy of the consent order 
to retail store managers involved in consumer sales, to inform their retail store 
managers of their compliance responsibilities, and to develop and implement 
a program for instructing their sales personnel about the availability and 
location of manufacturers' warranty information. 

Appearances 

For the Commission: Jeffrey Klurfeld, Gerald Wright and 
Christian White. 

For the respondents: Carol Hecht Katz, in-house counsel, New 
York, N.Y. 

COMPLAINT 

Pursuant to the provisions of the Magnuson-Moss Warranty Act, 
15 U.S.C. 2301 et seq., and Rule 702, 16 CPR Part 702, promulgated 
thereunder, and the Federal Trade Commission Act, 15 U.S.C. 41 et 
seq., and by virtue of the authority vested in it by said Acts, the 
Federal Trade Commission, having reason to believe that Macy's 
Northeast, Inc., Macy's South, Inc., Macy_' s California, Inc., and 
Bullock's, Inc., corporations ("respondents"), wholly-owned subsid
iaries of R. H. Macy & Co., Inc., a Delaware corporation, have viola
ted the provisions of said Acts and Rule 702 promulgated under the 
Magnuson-Moss Warranty Act, and it appearing to the Commission 
that a proceeding by it would be in the public interest, alleges: 

PARAGRAPH 1. The definitions of terms contained in Section 
101 of the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, and in 
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Rule 702, 16 CFR 702.1 promulgated thereunder, shall apply to the 
terms used in this complaint. 

PAR. 2. Respondent Macy's Northeast, Inc. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business located at 151 W. 34th Street, New York, New York. 

Respondent Macy' s South, Inc. is a corporation organized, exist
ing, and doing business under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business located at 
151 W. 34th Street, New York, New York. 

Respondent Macy' s California, Inc. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business lo
cated at 50 O'Farrell Street, San Francisco, California. 

Respondent Bullock's, Inc. is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business located at 50 
O'Farrell Street, San Francisco, California. 

PAR. 3. Respondents are now and have been engaged in the 
operation of retail department stores in New York, California and 
various other states. In the operation of their retail stores, respon
dents are now and have been distributing, advertising, offering for 
sale and selling, among other items, wearing apparel, consumer 
electronics, watches, home furnishings, housewares and small appli
ances, all of which are consumer products. Therefore, respondents 
are both suppliers and sellers of consumer products. 

PAR. 4. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce, as "commerce" is de
fined in the Federal Trade Commission Act. 

PAR. 5. In the ordinary course and conduct of their aforesaid 
business, respondents regularly sell or offer for sale consumer prod
ucts for purposes other than resale or use in the ordinary course of the 
buyer's business. Therefore, respondents are sellers of consumer 
products. 

PAR. 6. On or after March 12, 1987, respondents, in the ordi
nary course of their business as sellers of consumer products actually 
costing more than $15 and manufactured on or after January 1, 1977, 
have failed to make the texts of written warranties readily available 
for examination by prospective buyers prior to sale through utiliza-
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tion of one or both of the following methods required by 16 CFR 
702.3(a), as amended: 

1. Displaying the text of the warranty in close proximity to the 
warranted product; 

2. Furnishing the text of the warranty upon request prior to sale 
and placing signs reasonably calculated to elicit the prospective 
buyer's attention in prominent locations in the store or department 
advising such prospective buyers of the availability of warranties 
upon request. 

PAR. 7. Respondents' failures to comply with the provisions 
of 16 CFR 702, as amended, constituted and now constitute viola
tions of the Magnuson-Moss Warranty Act and, pursuant to Section 
110(b) thereof, unfair or deceptive practices under Section S(a)(l) of 
the Federal Trade Commission Act, 15 U.S.C. 45(a)(l). 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not consti
tute an admission by respondents that the law has been violated as 
alleged in such complaint, and waivers and other provisions as re
quired by the Commission's rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and no comments having been filed 



646 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

thereafter by interested parties pursuant to Section 2.34 of its Rules, 
now in further conformity with the procedure prescribed in Section 
2.34 of its Rules, the Commission hereby makes the following juris
dictional findings and enters the following order: 

1. Respondent Macy's Northeast, Inc. is a corporation organ
ized, existing, and doing business under and by virtue of the laws of 
the State of Delaware, with its principal office and place of business 
located at 151 W. 34th Street, New York, New York. 

Respondent Macy's South, Inc. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 151 W. 34th Street, New York, New York. 

Respondent Macy's California, Inc. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal office and place of business 
located at 50 O'Farrell Street, San Francisco, California. 

Respondent Bullock's, Inc. is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal office and place of business located at 50 
O'Farrell Street, San Francisco, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

The definitions of terms contained in Section 101 of the Mag
nuson-Moss Warranty Act, 15 U.S.C. 2301, and in Rule 702, 16 CFR 
702.1, promulgated thereunder, shall apply to the terms of this order. 

I. 

It is ordered, That respondents Macy's Northeast, Inc., Macy's 
South, Inc., Macy's California, Inc., and Bullock's, Inc., corpora
tions, their successors and assigns, and their officers, representatives, 
agents and employees, directly or through any corporation, sub
sidiary, division or other device in connection with the sale or offer
ing for sale of any consumer product in or affecting commerce, do 
forthwith cease and desist from failing to make a text of any written 
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warranty on a consumer product actually costing more than $15 
readily available for examination by prospective buyers prior to sale 
through utilization of one or more means specified in 16 CFR 
702.3(a), as amended. 

II. 

It is further ordered, That respondents shall, within thirty (30) 
days of the date of service of this order, deliver to each current retail 
store manager and assistant or operations manager engaged in the 
sale of consumer products on behalf of respondents, a copy of this 
order to cease and desist. 

III. 

It is further ordered, That respondents shall, within thirty (30) 
days of the date of service of this order, instruct all current retail store 
managers and assistant or operations managers engaged in the sale of 
consumer products on behalf of respondents as to their specific 
obligations and duties under the Magnuson-Moss Warranty Act ( 15 
U.S.C. 2301) and this order. 

IV. 

It is further ordered, That respondents shall, for a period of not 
less than four (4) years from the date of service of this order, instruct 
all future retail store managers and assistant or operations managers 
who will be engaged in the sale of consumer products on behalf of 
respondents, before they assume said responsibilities for respondents, 
as to their specific obligations and duties under the Magnuson~Moss 
Warranty Act (15 U.S.C. 2301) and this order. 

v. 

It is further ordered, That respondents shall, within thirty (30) 
days of the date of service of this order, develop and implement a 
program to instruct their sales personnel about the availability and 
location of warranty information. 
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VI. 

I( is further ordered, That respondents shall, for a period of not 
less than five (5) years from the date of service of the order, maintain 
and upon request make available to the Federal Trade Commission 
for inspection and copying (i) copies of all written instructions 
provided by respondents to their retail store managers and assistant 
and operations managers and sales personnel regarding their 
obligations and duties under the Magnuson-Moss Warranty Act ( 15 
U.S.C. 2301) and this order; (ii) copies of signs posted by respon
dents in their retail store outlets designed to elicit prospective buyers' 
attention to the availability of the text of written warranties for 
review upon request; and (iii) copies of the text of written warranties 
made readily available by respondents' retail store outlets for exam
ination by prospective buyers on request. 

VII. 

It is further ordered, That respondents, for a period of six (6) 
years from the date of service of this order, shall notify the Commis
sion at least thirty (30) days prior to any dissolution, assignment, or 
sale resulting in the emergence of a successor corporation, the crea
tion or dissolution of subsidiaries, or any other change in the corpora
tion that may affect compliance obligations arising out of the order. 

VIII. 

It is further ordered, That respondents shall, within ninety (90) 
days after service of this order on them, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 



649 

MONTGOMERY WARD & CO., IN CORPORA TED 649 

Complaint 

IN THE MATTER OF 

MONTGOMERY WARD & CO., INCORPORATED 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3528. Complaint, Sept. 13, 1994--Decision, Sept. 13, 1994 

This consent order requires, among other things, the Illinois-based retail department 
store to comply with the Pre-Sale Availability Rule under the Magnuson-Moss 
Warranty Act, to deliver a copy of the consent order to retail store managers 
involved in consumer sales, to inform their retail store managers of their 
compliance responsibilities, and to develop and implement a program for 
instructing their sales personnel about the availability and location of manufac
turers' warranty information. 

Appearances 

For the Commission: Jeffrey Klurfeld, Gerald Wright and 
Christian White. 

For the respondent: Philip Delk, in-house counsel, Chicago, IL. 

COMPLAINT 

Pursuant to the provisions of the Magnuson-Moss Warranty Act, 
15 U.S.C. 2301 et seq., and Rule 702, 16 CFR Part 702, promulgated 
thereunder, and the Federal Trade Commission Act, 15 U.S.C. 41 et 
seq., and by virtue of the authority vested in it by said Acts, the 
Federal Trade Commission, having reason to believe that Montgom
ery Ward & Co., Incorporated, a corporation ("respondent"), has 
violated the provisions of said Acts and Rule 702 promulgated under 
the Magnuson-Moss Warranty Act, and it appearing to the Commis
sion that a proceeding by it would be in the public interest, alleges: 

PARAGRAPH 1. The definitions of terms contained in Section 
101 of the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, and in 
Rule 702, 16 CFR 702.1 promulgated thereunder, shall apply to the 
terms used in this complaint. 
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PAR. 2. Respondent Montgomery Ward & Co., Incorporated is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, with its principal office and 
place of bu~iness located at One Montgomery Ward Plaza, Chicago, 
Illinois. 

PAR. 3. Respondent is now and has been engaged in the 
operation of a chain of retail department stores throughout the United 
States. In the operation of its retail stores, respondent is now and has 
been distributing, advertising, offering for sale and selling, among 
other items, wearing apparel, watches, consumer electronics, home 
furnishings, major and small appliances, power tools, auto parts and 
accessories, and lawn and garden equipment, all of which are con
sumer products. Therefore, respondent is both a supplier and seller 
of consumer products. 

PAR. 4. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

PAR. 5. In the ordinary course and conduct of its aforesaid 
business, respondent regularly sells or offers for sale consumer 
products for purposes other than resale or use in the ordinary course 
of the buyer's business. Therefore, respondent is a seller of consumer 
products. 

PAR. 6. On or after March 12, 1987, respondent, in the ordinary 
course of its business as a seller of consumer products actually 
costing more than $15 and manufactured on or after January 1, 1977, 
has failed to make the texts of written warranties readily available for 
examination by prospective buyers prior to sale through utilization of 
one or both of the following methods required by 16 CFR 702.3(a), 
as amended: 

1. Displaying the text of the warranty in close proximity to the 
warranted product; 

2. Furnishing the text of the warranty upon request prior to sale 
and placing signs reasonably calculated to elicit the prospective 
buyer's attention in prominent locations in the store or department 
advising such prospective buyers of the availability of warranties 
upon request. 
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PAR. 7. Respondent's failure to comply with the provisions of 
16 CFR Part 702, as amended, constituted and now constitutes a 
violation of the Magnuson-Moss Warranty Act and, pursuant to 
Section 11 O(b) thereof, an unfair or deceptive practice under Section 
5(a)(l) of the Federal Trade Commission Act, 15 U.S.C. 45(a)(l). 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission would charge respondent with · 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 

. Commission's rules; and 
The Commission having ·thereafter considered the matter and 

having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and no comments having been filed 
thereafter by interested parties pursuant to Section 2.34 of its Rules, 
now in further conformity with the procedure prescribed in Section 
2.34 of its Rules, the Commission hereby makes the following 
jurisdictional findings and enters the following order: 

1. Respondent Montgomery Ward & Co., Incorporated is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its principal office and 
place of business located at One Montgomery Ward Plaza, Chicago, 
Illinois. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

The definitions of terms contained in Section 101 of the Mag
nuson-Moss Warranty Act, 15 U.S.C. 2301, and in Rule 702, 16 CFR 
702.1, promulgated thereunder, shall apply to the terms of this order. 

I. 

It is ordered, That respondent Montgomery Ward & Co., Incorpo
rated, a corporation, its successors and assigns, and its officers, 
representatives, agents and employees, directly or through any corpo
ration, subsidiary, division or other device in connection with the sale 
or offering for sale of any consumer product in or affecting com
merce, do forthwith cease and desist from failing to make a text of 
any written warranty on a consumer product actually costing more 
than $15 readily available for examination by prospective buyers 
prior to sale through utilization of one or more means specified in 16 
CFR 702.3(a), as amended. 

II. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, deliver to each current retail 
store manager engaged in the sale of consumer products on behalf of 
respondent, a copy of this order to cease and desist. 

III. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, instruct all current retail store 
managers engaged in the sale of consumer products on behalf of re
spondent as to their specific obligations and duties under the Mag
nuson-Moss Warranty Act (15 U.S.C. 2301) and this order. 
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IV. 

It is further ordered, That respondent shall, for a period of not 
less than four ( 4) years from the date of service of this order, instruct 
all future retail store mangers who will be engaged in the sale of 
consumer products on behalf of respondent, before they assume said 
responsibilities for respondent, as to their specific obligations and 
duties under the Magnuson-Moss Warranty Act (15 U.S.C. 2301) and 
this order. 

v. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, develop and implement a 
program to instruct its sales personnel about the availability and loca
tion of warranty information. 

VI. 

It is further ordered, That respondent shall, for a period of not 
less than five (5) years from the date of service of the order, maintain 
and upon request make available to the Federal Trade Commission 
for inspection and copying (i) copies of all written instructions pro
vided by respondent to its retail store managers and sales personnel 
regarding their obligations and duties under the Magnuson-Moss 
Warranty Act (15 U.S.C. 2301) and this order; (ii) copies of signs 
posted by respondent in its retail store outlets designed to elicit 
prospective buyers' attention to the availability of the text of written 
warranties for review upon request; and (iii) copies of the text of 
written warranties made readily available by respondent's retail store 
outlets for examination by prospective buyers on request. 

VII. 

It is further ordered, That respondent, for a period of six (6) years 
from the date of service of this order, shall notify the Commission at 
least thirty (30) days prior to any dissolution, assignment, or sale 
resulting in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the corporation that 
may affect compliance obligations arising out of the order. 
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VIII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order on it, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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Complaint 

IN THE MATTER OF 

SEARS, ROEBUCK AND CO. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3529. Complaint, Sept. 13, 1994--Decision, Sept. 13, 1994 

This consent order requires, among other things, the Illinois-based retail department 
store to comply with the Pre-Sale Availability Rule under the Magnuson-Moss 
Warranty Act, to deliver a copy of the consent order to retail store managers 
involved in consumer sales, to inform their retail store managers of their 
compliance responsibilities, and to develop and implement a program for 
instructing their sales personnel about the availability and location of manufac
turers' warranty information. 

Appearances 

For the Commission: Jeffrey Klurfeld, Gerald Wright and 
Christian White. 

For the respondent: Richard Barnett, in-house counsel, Hoffman 
Estates, IL. 

COMPLAINT 

Pursuant to the provisions of the Magnuson-Moss Warranty Act, 
15 U.S.C. 2301 et seq., and Rule 702, 16 CFR 702, promulgated 
thereunder, and the Federal Trade Commission Act, 15 U.S.C. 41 et 
seq., and by virtue of the authority vested in it by said Acts, the 
Federal Trade Commission, having reason to believe that Sears, 
Roebuck and Co., a corporation ("respondent"), has violated the 
provisions of said Acts and Rule 702 promulgated under the 
Magnuson-Moss Warranty Act, and it appearing to the Commission 
that a proceeding by it would be in the public interest, alleges: 

PARAGRAPH 1. The definitions of terms contained in Section 
101 of the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, and in 
Rule 702, 16 CFR 702.1 promulgated thereunder, shall apply to the 
terms used in this complaint. 
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PAR. 2. Respondent Sears, Roebuck and Co. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 3333 Beverly Road, Hoffman Estates, Illinois. 

PAR. 3. Respondent is now and has been engaged in the opera
tion of a chain of retail department stores throughout the United 
States. In the operation of its retail stores, respondent is now and has 
been distributing, advertising, offering for sale and selling, among 
other items, wearing apparel, watches, consumer electronics, home 
furnishings, major and small appliances, power tools, and lawn and 
garden equipment, all of which are consumer products. Therefore, 
respondent is both a supplier and seller of consumer products. 

PAR. 4. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

PAR. 5. In the ordinary course and conduct of its aforesaid 
business, respondent regularly sells o~ offers for sale consumer 
products for purposes other than resale or use in the ordinary course 
of the buyer's business. Therefore, respondent is a seller of consumer 
products. 

PAR. 6. On or after March 12, 1987, respondent, in the ordinary 
course of its business as a seller of consumer products actually. 
costing more than $15 and manufactured on or after January 1, 1977, 
has failed to make the texts of written warranties readily available for 
examination by prospective buyers prior to sale through utilization of 
one or both of the following methods required by 16 CFR 702.3(a), 
as amended: 

1. Displaying the text of the warranty in close proximity to the 
warranted product; 

2. Furnishing the text of the warranty upon request prior to sale 
and placing signs reasonably calculated to elicit the prospective 
buyer's attention in prominent locations in the store or department 
advising such prospective buyers of the availability of warranties 
upon request. 

PAR. 7. Respondent's failure to comply with the provisions of 
16 CFR Part 702, as amended, constituted and now constitutes a 
violation of the Magnuson-Moss Warranty Act and, pursuant to 



SEARS, ROEBUCK AND CO. 657 

655 Decision and Order 

Section 11 O(b) thereof, an unfair or deceptive practice under Section 
5(a)(l) of the Federal Trade Commission Act, 15 U.S.C. 45(a)(l). 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and no comments having been filed 
thereafter by interested parties pursuant to Section 2.34 of its Rules, 
now in further conformity with the procedure prescribed in Section 
2.34 of its Rules, the Commission hereby makes the following juris
dictional findings and enters the following order: 

1. Respondent Sears, Roebuck and Co., is a corporation organ
ized, existing, and doing business under and by virtue of the laws of 
the State of New York, with its principal office and place of business 
located at 3333 Beverly Road, Hoffman Estates, Illinois. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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_ ORDER 

The definitions of terms contained in Section 101 of the Mag
nuson-Moss Warranty Act, 15 U.S.C. 2301, and in Rule 702, 16 CFR 
702.1, promulgated thereunder, shall apply to the terms of this order. 

I. 

It is ordered, That respondent Sears, Roebuck and Co., a corpora
tion, its successors and assigns, and its officers, representatives, 
agents and employees, directly or through any corporation, subsid
iary, division or other device in connection with the sale or offering 
for sale of any consumer product in or affecting commerce, do 
forthwith cease and desist from failing to make a text of any written 
warranty on a consumer product actually costing more than $15 
readily available for examination by prospective buyers prior to sale 
through utilization of one or more means specified in 16 CFR 
702.3(a), as amended. 

II. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, deliver to each current retail 
store manager engaged in the sale of consumer products on behalf of 
respondent, a copy of this order to cease and desist. 

III. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, instruct all current retail store 
managers engaged in the sale of consumer products on behalf of 
respondent as to their specific obligations and duties under the 
Magnuson-Moss Warranty Act (15 U.S.C. 2301) and this order. 

IV. 

It is further ordered, That respondent shall, for a period of not 
less than four ( 4) years from the date of service of this order, instruct 
all future retail store mangers who will be engaged in the sale of 
consumer products on behalf of respondent, before they assume said 
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responsibilities for respondent, as to their specific obligations and 
duties under the Magnuson-Moss Warranty Act (15 U.S.C. 2301) and, 
this order. 

v. 

It is further ordered, That respondent shall, within thirty (30) 
days of the date of service of this order, develop and implement a 
program to instruct its sales personnel about the availability and 
location of warranty information. 

VI. 

It is further ordered, That respondent shall, for a period of not 
less than five (5) years from the date of service of the order, maintain 
and upon request make available to the Federal Trade Commission 
for inspection and copying (i) copies of all written instructions 
provided by respondent to its retail store managers and sales 
personnel regarding their obligations and duties under the Magnuson
Moss Warranty Act (15 U.S.C. 2301) and this order; (ii) copies of 
signs posted by respondent in its retail store outlets designed to elicit 
prospective buyers' attention to the availability of the text of written 
warranties for review upon request; and (iii) copies of the text of 
written warranties made readily available by respondent's retail store 
outlets for examination by prospective buyers on request. 

VII. 

It is further ordered, That respondent, for a period of six (6) years 
from the date of service of this order, shall notify the Commission at 
least thirty (30) days prior to any dissolution, assignment, or sale 
resulting in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries, or any other change in the corporation that 
may affect compliance obligations arising out of the order. 
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VIII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order on it, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 



661 

HOME OXYGEN & MEDICAL EQUIPMENT CO., ET AL. 661 

Complaint 

IN THE MATTER OF 

HOME OXYGEN & MEDICAL EQUIPMENT CO., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3530. Complaint, Sept. 14, 1994--Decision, Sept. 14, 1994 

This consent order prohibits, among other things, a California supplier of oxygen 
systems prescribed for home use from acquiring or granting, for ten years, an 
ownership interest in a firm that sells or leases oxygen systems in the relevant 
geographic market, if more than 25 percent of the pulmonologists in that 
market would be affiliated with the firm, and requires the respondents to notify 
the Commission if they acquire more than one percent of a firm that sells or 
leases oxygen systems anywhere. 

Appearances 

For the Commission: Linda K. Badger, Kerry O'Brien and Jeffrey 
A. Klurfeld. 

For the respondents: David T. Alexander, Jackson, Tufts, Cole & 
Black, San Francisco, CA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Home Oxygen & 
Medical Equipment Co., a limited partnership, Mitchell P. Tarkoff, 
M.D., Revels M. Cayton, M.D., Robert I. Deutsch, M.D., Leland G. 
Dobbs, M.D., Fredric N. Herskowitz, M.D., Jerrold A. Kram, M.D., 
R. Wayne Mall, M.D., Richard A. Nusser, M.D., Joel H. Richert, 
M.D., John E. Sailer, M.D., Herbert M: Schuh, M.D., Jamil S. 
Sulieman, M.D., and T. Craig Williams, M.D., individually and as 
partners, trading and doing business as Home Oxygen & Medical 
Equipment Company, hereinafter sometimes referred to as the re
spondents, have violated the provisions of said Act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 
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DEFINITIONS 

PARAGRAPH 1. For the purpose of this complaint, the follow
ing definitions shall apply: 

A. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipment, such as 
oxygen systems. "DME" encompasses all aspects of supplying 
DME, including, but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

B. "Oxygen systems" means DME used to service individuals 
who are unable to ·obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller, 
portable containers; and electrically-operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these oxy
gen systems, including, but not limited to, delivering and servicing 
the equipment, supplying oxygen content, and rendering accompany
ing services to customers. 

C. "Discharge planner" means any nurse, social worker, respira
tory therapist, or other agent of a hospital or health care provider who 
arranges for the provision of DME or consults with or makes recom
mendations to patients being discharged from hospitals concerning 
potential suppliers of DME. 

D. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 
administrative and professional responsibility and an organized pro
fessional staff that provides 24-hour inpatient care, and whose pri
mary function is to provide inpatient services for medical diagnosis, 
treatment, and care of physically injured or sick persons with short
term or episodic health problems or infirmities. "Hospital" includes 
any affiliate, subsidiary, or partnership in which the hospital holds a 
ten (1 0) percent or greater interest. 

E. "Pulmonologist" means a medical professional who special
izes in the diagnosis and treatment of pulmonary disease, regardless 
of whether the medical professional has been certified as a specialist 
in pulmonary disease. "Pulmonologist" does not include medical 
professionals who specialize in the diagnosis and treatment of pa-
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tients who would not use the type of oxygen systems defined herein, 
such as patients suffering from allergies and pediatric patients requir
ing oxygen systems specially designed for children. 

F. "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

RESPONDENTS 

PAR. 2. Respondent Home Oxygen & Medical Equipment Co., 
(hereinafter "Home Oxygen") is a limited partnership organized, 
existing and doing business under and by virtue of the laws of the 
State of California. It has its principal place of business at 2456 
Vema Court, San Leandro, California. 

Respondent Mitchell P. Tarkoff, M.D., is an individual who has 
been, and is now, a general partner of Home Oxygen. As such, he 
formulates, or participates in the formulation of, directs and controls 
the acts and practices of Home Oxygen, including the acts and prac
tices set forth in this complaint. His place of business is located at 
350 30th Street, Suite 526, Oakland, California. 

Respondent Revels M. Cayton, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 400 29th Street, Suite 419, Oakland, Cali

. fomia. 
Respondent Robert I. Deutsch, M.D., is an individual who has 

been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 2070 Clinton A venue, Alameda, California. 

Respondent Leland G. Dobbs, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 350 30th Street, Suite 520, Oakland, Cali
fornia. 

Respondent Fredric N. Herskowitz, M.D., is an individual who 
has been, and is now, a limited partner in Home Oxygen. His place 
of business is located at 350 30th Street, Suite 520, Oakland, Cali
fornia. 

Respondent Jerrold A. Kram, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 350 30th Street, Suite 520, Oakland, Cali
fornia. 



664 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

Respondent R. Wayne Mall, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 2000 Mowry A venue, Fremont, California. 

Respondent Richard A. Nusser, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 365 Hawthorne Avenue, Suite 202, Oakland, 
California. 

Respondent Joel H. Richert, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 2557 Mowry A venue, Suite 12, Fremont, California. 

Respondent John E. Sailer, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
was located at 13851 East 14th Street, Suite 302, San Leandro, Cali
fornia. 

Respondent Herbert M. Schuh, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 2070 Clinton A venue, Alameda, California. 

Respondent Jamil S. Sulieman, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 550 South Beretania Street, Honolulu, Hawaii. 

Respondent T. Craig Williams, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 13851 East 14th Street, Suite 302, San Leandro, 
California. 

PAR. 3. The relevant product market is the market for the sale, 
rental, or lease of oxygen systems. 

PAR. 4. The relevant geographic market is Alameda County, 
California, excluding the southeast portion of Alameda County 
referred to as the· "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 

PAR. 5. Since May 18, 1984, Home Oxygen has been engaged 
in the purchasing, offering for sale, rental or lease of DME, including 
oxygen systems and related products, to the public in the relevant 
geographic market. 

PAR. 6. The respondents Mitchell P. Tarkoff, M.D., Revels M. 
Cayton, M.D., Robert I. Deutsch, M.D., Leland G. Dobbs, M.D., 
Fredric N. Herskowitz, M.D., Barry R. Horn, M.D., Jerrold A. Kram, 
M.D., R. Wayne Mall, M.D., Richard A. Nusser, M.D., Joel H. 
Richert, M.D., John E. Sailer, M.D., Herbert M. Schub, M.D., Jamil 
S. Sulieman, M.D., and T. Craig Williams, M.D., (collectively the 
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"pulmonologist respondents") are now, or have been at times relevant 
to this complaint, pulmonologists practicing their profession within 
the relevant geographic market. 

PAR. 7. The pulmonologist respondents have held staff posi
tions or have had staff privileges at one or more of the following 
hospitals located in the relevant geographic market: Alameda Hospi
tal, located in Alameda, California; Highland Hospital, located in 
Oakland, California; Humana Hospital, located in San Leandro, Cali
fornia; Merritt/ Peralta, located in Oakland, California; Physician's 
Community Hospital, located in San Leandro, California; Provi
dence, located in Oakland, California; or Washington Hospital, 
located in Fremont, California. 

JURISDICTION 

PAR. 8. The acts and practices of respondents alleged in this 
complaint are and have been in or affecting commerce, as "com
merce" is defined in the Federal Trade Commission Act. 

THE INDUSTRY 

PAR. 9. Patients hospitalized with certain forms of lung, heart, 
and other disease are unable to obtain sufficient oxygen from their 
normal breathing. Upon discharge from a hospital, physicians may 
prescribe oxygen for these patients for home use. Because oxygen is 
considered a drug under Food and Drug Administration regulations, 
oxygen for medical use can be provided to patients only pursuant to 
a physician's prescription. 

PAR. 10. Oxygen systems vary in many respects, including, but 
not limited to: the type of system, the level and quality of service 
accompanying the equipment, and price. Patients requiring oxygen 
systems usually possess incomplete knowledge about oxygen systems 
or the companies that provide oxygen systems. As a result, patients 
seldom have a preference for a particular oxygen system supplier and 
rely on hospitals, discharge planners, health care professionals, and 
other individuals knowledgeable about DME to make a selection on 
their behalves. 

PAR. 11. In general, patients requiring oxygen systems receive 
the services of pulmonologists or of hospital respiratory therapy 
departments under the supervision of pulmonologists. As a result, 
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pulmonologists have the ability to influence the choice of which 
oxygen systems supplier services these patients through a variety of 
means. 

ACTS OR PRACTICES 

PAR. 12. In 1984, Home Oxygen was formed to engage in the 
sale, rental or lease of oxygen systems to patients. 

PAR. 13. Partnership interests in Home Oxygen were offered 
primarily to hospitals and pulmonologists. 

PAR. 14. A majority of the pulmonologists practicing in the 
relevant geographic market joined as partners in Home Oxygen. In 
all, approximately sixty (60) percent of the pulmonologists in the 
relevant geographic market were investors in Home Oxygen or prac
ticed in groups consisting of one or more of the pulmonologist re
spondents. Respondents' market position was further enhanced 
because several of the pulmonologist respondents served as medical 
directors of respiratory therapy departments at hospitals in the rele
vant geographic market. 

EFFECTS 

PAR. 15. Through the ~ggregation of competitors in the market 
for the provision of pulmonary services alleged in paragraphs twelve 
through fourteen, Home Oxygen has achieved a market share of ap
proximately sixty (60) percent in the :relevant market. 

PAR. 16. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, a barrier to entry has· been created in the 
relevant market. 

PAR. 17. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, free and open competition has been inhib
ited in the relevant market. 

VIOLATIONS 

PAR. 18. Home Oxygen has acquired and maintained market 
power in the relevant market through the acts and practices set out 
and alleged in paragraphs twelve through fourteen. These alleged 
acts and practices of the respondents constitute unfair methods of 
competition in or affecting commerce in violation of Section 5 of the 
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Federal Trade Commission Act, 15 U.S.C. 45. The acts or practices, 
or the effects thereof, are likely to continue or recur in the absence of 
appropriate relief. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge the respondents 
with violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts·, are true and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having received a comment 
from the respondents describing how the respondents divested assets 
in conformance with the terms of the proposed order and had 
received therefore a minority stock inter~st of less than one (1) 
percent of the outstanding voting stock in a publicly held company, 
and the Commission having determined that retention of the 
divestiture provisions would nonetheless require respondents to 
divest said stock interest, and also having determined that such 
divestiture of said stock interest is not necessary to effectuate the 
remedy in this matter and that the divestiture provisions therefore can 
be deleted, now in further conformity with the procedure prescribed 

· in Section 2.34 of its Rules, the Commission hereby issues its 
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complaint, makes t~e following jurisdictional findings and enters the 
following order: 

1. Respondent Home Oxygen & Medical Equipment Co. (here
inafter "Home Oxygen") is a limited partnership organized, existing 
and doing business under and by virtue of the laws of the State of 
California. It has its principal place of business at 2456 Verna Court, 
San Leandro, California. 

Respondent Mitchell P. Tarkoff, M.D., is an individual who has 
been, and is now, a general partner of Home Oxygen. His place of 
business is located at 350 30th Street, Suite 526, Oakland, California. 

Respondent Revels M. Cayton, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 400 29th Street, Suite 419, Oakland, California. 

Respondent Robert I. Deutsche, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 2070 Clinton A venue, Alameda, California. 

Respondent Leland G. Dobbs, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 350 30th Street, Suite 520, Oakland, California. 

Respondent Fredric N. Herskowitz, M.D., is an individual who 
has been, and is now, a limited partner in .Home Oxygen. His place 
of business is located at 350 30th Street, Suite 520, Oakland, Cali
fornia. 

Respondent Jerrold A. Kram, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 350 30th Street, Suite 520, Oakland, Cali
fornia. 

Respondent R. Wayne Mall, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 2000 Mowry A venue, Fremont, California. 

Respondent Richard A. Nusser, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 365 Hawthorne A venue, Suite 202, Oakland, 
California. 

Respondent Joel H. Richert, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 2557 Mowry Avenue, Suite 12, Fremont, California. 

Respondent John E. Sailer, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
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was located at 13851 East 14th Street, Suite 302, San Leandro, 
California. 

Respondent Herbert M. Schub, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 2070 Clinton A venue, Alameda, California. 

Respondent Jamil S. Sulieman, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 550 South Beretania Street, Honolulu, Hawaii. 

Respondent T. Craig Williams, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 13851 East 14th Street, Suite 302, San Leandro, 
California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

As used in this order, the following definitions shall apply: 

A. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipment, such as 
oxygen systems. "DME" encompasses all aspects of supplying 
DME, including, .but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

B. "Oxygen systems" means DME used to service individuals 
who are unable to obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller, 
portable containers; and electrically-operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these oxy
gen systems, including, but not limited to, delivering and servicing 
the equipment, supplying oxygen content, and rendering accompany
ing services to customers. 

C. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 



670 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

administrative and professional responsibility and an organized pro
fessional staff that provides 24-hour inpatient care, and whose 
primary function is to provide inpatient services for medical diag
nosis, treatment, and care of physically injured or sick persons with 
short-term or episodic health problems or infirmities. "Hospital" 
includes any affiliate, subsidiary, or partnership in which the hospital 
holds a ten (1 0) percent or greater interest. 

D. "Medical professional" means any individual who is licensed 
by the State of California as a Medical Doctor. 

E. "Pulmonologist" means a medical professional who special
izes in the diagnosis and treatment of pulmonary disease, regardless 
of whether the medical professional has been certified as a specialist 
in pulmonary disease. "Pulmonologist" does not include medical 
professionals who specialize in the diagnosis and treatment of 
patients who would not use the type of oxygen systems defined here
in, such as patients s·uffering from allergies and pediatric patients 
requiring oxygen systems specially designed for children. 

F. "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

G. "Relative" means an individual who is related to the individ
ual, as father, mother, son, daughter, brother, sister, uncle, aunt, great 
aunt, great uncle, first cousin, nephew, niece, husband, wife, grand
father, grandmother, grandson, granddaughter, father-in-law, mother
in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, 
stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, 
half-brother, half-sister, or who is the grandfather or grandmother of 
the spouse of the individual. 

H. "Own" or "Ownership interest" means any and all stock, 
share, capital, equity or other interest, asset, property, license, lease, 
or other right or privilege, tangible or intangible, whether obtained or 
held, directly or indirectly, through any relative, employee or agent, 
or through any corporate or other device. 

I. "Affiliated with" means having an ownership interest in the 
entity or being a member of the same group practice as an investor in 
the entity. 

J. "Relevant geographic market" means Alameda County, 
California, excluding the south-east portion of Alameda County 
referred to as the "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 
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K. "Service area" means the geographic area in which an entity 
engages in the sale, rental, or lease of oxygen systems. 

II. 

It is ordered, That, for a period of ten (10) years from the date of 
this order, no respondent shall grant or acquire, with or without 
valuable consideration, an ownership interest in any entity engaged 
in the sale, rental, or lease of oxygen systems in the relevant geo
graphic market if, after such grant or acquisition, more than twenty
five (25) percent of the pulmonologists who practice in the relevant 
geographic market would be affiliated with the entity. 

III. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, the individual respondents shall notify 
the Commission within thirty (30) days after acquiring, either directly 
or indirectly, or through any corporate or other device, any ownership 
interest in an entity engaged in the sale, rental, or lease of oxygen 
systems. Such notification shall include: 

(a) An identification of all owners of the entity; 
(b) An identification of any pulmonologist practicing in the 

entity's service area or intended service area who has an 
ownership interest in the entity; 

(c) A list of all pulmonologists who practice in the entity's 
service area or intended service area; 

(d) A description of the products or services offered, or to be 
offered by the entity~ 

(e) A copy of the entity's offering memorandum and/or pro
spectus; and 

(f) An identification of the entity's location, including the loca
tion of any and all of the entity's parent organizations, and 
subsidiaries. 

Respondents shall comply with requests by the Commission staff 
for additional information within fifteen ( 15) days of service of such 
requests. 
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. . 

Provided, however, that nothing in this order shall require notice 
for acquisitions of voting securities of any publicly traded company 
involved in the sale, rental, or lease of oxygen systems unless, as a 
result of such acquisition, the. respondent would hold more than one 
(1) percent of such company. 

IV. 

It is further ordered, That the respondent Home Oxygen shall: 

A. Within thirty (30) days from the date this order becomes final, 
distribute a copy of the complaint and order to each managerial 
employee; 

B. For a period of five (5) years from the date this order becomes 
final, distribute a copy of the complaint and order to each new 
managerial employee within thirty (30) days of the entrance of such 
employee to employment; 

C. For a period of five (5) years from the date this order becomes 
final, distribute a copy of the complaint and order to each new partner 
within thirty (30) days of the entrance of such partner to the partner
ship. 

v. 

It is further ordered, That: 

A. Within sixty (60) days from the date this order becomes final, 
each respondent shall file with the Commission a verified written 
report of compliance with this order; 

B. One year from the date this order becomes final and annually 
thereafter for nine (9) years, each respondent shall file with the 

· Conunission a verified written report of compliance with this order. 

VI. 

It is further ordered, That respondent Home Oxygen, upon writ
ten request of the staff of the Federal Trade Commission, made to 
Home Oxygen, for the purpose of determining or securing compli
ance with this order, and subject to any legally recognized privilege, 
shall permit duly authorized representatives of the Commission: 
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A. Reasonable access during Home Oxygen's office hours, in the 
presence of counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, reports, and other records and docu
ments in Home Oxygen's possession or control that relate to a:ny 
matter contained in this order; and 

B. An opportunity, subject to Home Oxygen's reasonable con
venience, to interview general partners or employees of Home 
Oxygen, who may have counsel present, regarding such matters. 

VII. 

It is further ordered, That respondent Home Oxygen notify the 
Commission at least thirty (30) days prior to any proposed organiza
tional change, such as dissolution, assignment or sale resulting in the 
emergence of a successor organization, or any other change in the 
organization that may affect compliance with the obligations arising 
out of the order. 

Commissioner Azcuenaga and Commissioner Starek dissenting. 1 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Today the Commission issues three consent orders minus the 
divestiture requirements that were in the orders as published for 
public comment. By way of explanation, the Commission states that 
the respondents, by letter, assert that they "divested assets in con
formance with the terms of the proposed order[s]" and that the 
Commission has determined that retaining the divestiture requirement 
"is not necessary to effectuate the remedy" in these matters. 1 In fact, 
the respondents have not divested "in conformance" with the 
proposed orders, and the sale that the respondents made does not 
accomplish the remedy that the Commission sought or otherwise cure 
the alleged competitive problem. The revised orders are inconsistent 
with the complaints on which they are based, they are inconsistent 
with the proposed orders that were published for comment, and, 
finally, they are internally inconsistent. Although I voted for the 

1 
Prior to leaving the Commission, fonner Commissioner Owen and former Commissioner Yao 

registered their votes in the affirmative for the Complaint and the Decision and Order in this matter. 
1 

Decision and Order in each matter at 2. 
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proposed orders that were published for comment,2 I do not join 
today's decision. 

The theory of violation in each of the three Home Oxygen cases 
as.,alleged in the complaints is that ownership of a home oxygen 
supplier by the majority of pulmonologists in a particular market 
enables the home oxygen supplier to create barriers to entry (i.e., 
through patient referrals by the owner-pulmonologists and the 
resulting inability of another oxygen supplier to obtain referrals from 
pulmonologists) and to inhibit competition in the home oxygen 
market. 3 To remedy the alleged violations, the orders that were 
accepted for public comment required divestitures to reduce the 
number of pulmonologists owning interests in a single home oxygen 
company "such that no greater than 25% of the pulmonologists prac
ticing in the relevant geographic market are affiliated with" any one 
home oxygen company. 

During the public comment period, counsel for the respondent
pulmonologists informed the Commission that the doctors had sold 
their home oxygen companies to a large, publicly-held, medical 
supply company (which I will call Newco), in exchange for shares in 
that company.4 The pulmonologists in effect traded their interests in 
their local home oxygen partnerships for interests in a large corpora
tion. The Commission today decides that the sale to Newco obviates 
the need for the divestitures that were required under the orders. The 
argument, as I understand it, is that the doctors hold a decidedly 
minor percentage of Newco (less than 1%) and that the small size of 
their ownership share somehow cures the competitive concerns 
described in the complaints.5 I disagree. 

(The theory of violation in these cases does not tum on control by 
the physicians of the home oxygen suppliers or on the percentage of 
each home oxygen supply company owned by the doctors. Instead, 

2 
A copy of my concurring statement of November I, 1993, is attached and incorporated by 

reference. The concerns I expressed in that statement continue. 

3 
Paragraphs 12- J 7 of the complaints. 

4 
Letter from David T. Alexander, Esq .. to FTC, Jan. 18, 1994 (counsel for Home Oxygen & 

Medical Equipment Co. and individual doctors); letter from Robert J. Enders, Esq., to FTC, Jan. 14, 
1994 (counsel for Homecare Oxygen & Medical Equipment Co. and individual doctors). 

5 
See letter from Robert J. Enders, Esq., to the FTC, Jan. 14, 1994, at 3. According to Mr. Enders, 

the sale of the home oxygen company to "a publicly traded company should alleviate concerns of the 
Commission and its staff about pulmonologist control, through ownership, in entities engaged in the 
sale, rental or lease of oxygen systems." 
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the concern was the aggregation in a single oxygen supply company 
of ownership interests of a majority of pulmonologists in the relevant 
geographic market. ·The required divestiture was to reduce the 
number of pulmonologists having an ownership interest in any one 
home oxygen supplier. The sale of the home oxygen companies to 
Newco is unresponsive to the concern underlying the complaints, 
because the ownership interests of some 60% or more of the pulmo
nologists in the market still are aggregated in a single company. 6 

The individual doctors may have reduced incentives to refer 
patients to Newco, if the financial rewards of stock ownership are 
less than those of partnership interests.7 The relative incentives might 
be important to a doctor who held both Newco shares and a home 
oxygen partnership, but, as I understand it, the doctors' entire part
nership interests have been converted to Newco shares and the home 
oxygen partnerships no longer exist as separate entities. A doctor 
who owns an interest in Newco probably will have greater incentives 
to refer patients to Newco than to a company in which he or she does 
not own an interest. 

The resolution accepted by the Commission today -- sale by the 
respondents of their companies to Newco in exchange for Newco 
shares, in lieu of divestiture to reduce the number of doctors affiliated 
by ownership with a single oxygen supply company -- is inconsistent 
with the theory of violation alleged in the complaints, because the 
sale to N ewco does not reduce the number. of doctors affiliated by 
ownership with a single oxygen supply company. For the same 
reason, the resolution accepted by the Commission is inconsistent 
with the remedial provisions of the orders that were published for 
comment and does not remedy the competitive problem. 

The Commission's decision also is internally inconsistent, 
because each of the orders accepted today expressly bars the respon
dent-pulmonologists from granting or acquiring an interest in any 
home oxygen supplier-- if that would result in an affiliation with the 
supplier of more than 25% of pulmonologists in the geographic 

6 
Before Newco, a majority of pulmonologists in each of two adjacent markets owned interests 

in two different home oxygen supply companies. Now, a majority of pulmonologists in the two adjacent 
markets combined own interests in one home oxygen supply company, Newco. With its acquisition of 
the home oxygen companies, Newco has acquired the market power that the respondents allegedly had 
aggregated. 

7 
The home oxygen companies were partnerships, and Newco is a publicly held corporation. We 

have no information about actual gains to the doctors from either form of ownership on which to base 
a comparative analysis. 
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market8 --at the same time that it accepts the sale to Newco, which 
is precisely the same conduct. As a result, in each of the orders 
accepted today, the Commission both sanctions the arrangement 
resulting from the sale to Newco (i.e., a home oxygen company in 
which more than 25% of pulmonologists have an ownership interest) 
and prohibits any action to create the same arrangement in the future. 
The public will need the wisdom of Solomon to discern what these 
orders portend for future enforcement. 

I dissent. 

[The following statement was issued in November 1993, when the 
orders as then proposed were published for public comment.] 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Although I have joined in the Commission's decision to accept 
these consent agreements for public comment, I have reservations 
about the usefulness of the orders to which the respondents have 
consented and about the advisability, on the basis of the information 
we have, of charting the new territory that these cases represent. 
Here, I believe, sufficient evidence exists to satisfy the statutory 
standard of reason to believe the law has been violated but precious 
little more. As I have said before, the truncated record on which 
consent agreements ordinarily are based leaves something to be de
sired as a basis for establishing new Commission policy. 

Antitrust analysis, as we know it today, requires a search for 
understanding of markets, an understanding that, experience shows, 
may be founded on elements that lie well below the surface of what 
even those in a particular industry may readily comprehend. See, 
e.g., Broadcast Music, Inc. v. CBS, 441 U.S. 1 (1979). It is easy to 
underestimate the difficulty of showing justifications that are cogniz
able under the antitrust laws and sufficient to defend against the 
application of novel antitrust theories. The Commission may not be 
as well positioned as the parties to identify and understand 
justifications for the challenged conduct. Yet the parties may be ill-

8 
Paragraph II of each of the orders bars the respondents from granting or acquiring "an 

ownership interest in any entity engaged in the sale, rentaL or lease of oxygen systems ... if ... more 
than twenty-five percent of the pulmonologists practicing in the relevant geographic market would be 
affiliated with the entity." Thus, Paragraph II of the orders would bar the very transfer that the 
Commission today sanctions. 
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equipped to undertake the esoteric analytic endeavor that modem 
antitrust law may demand. When neither the parties nor the 
Commission fully comprehends the justifications, "ignorance leads 
straight to condemnation," Chicago Professional Sports Limited 
Partnership v. NBA, 961 F.2d. 667, 676 (7th Cir. 1992), and condem
nation without understanding may lead to consumer harm. 

It is useful, indeed, advisable for the Commission to continue to 
evaluate new factual situations and to develop new theories under 
Section 5 of the Federal Trade Commission Act to remedy anti
competitive effects. But it is well, in doing so, to keep in mind the 
admonition of the court in Chicago Professional Sports Limited 
Partnership v. NBA, 961 F.2d. at 676, that "[e]xplanations of prob
lematic conduct take time to develop and more time to test. 
Understanding novel practices may require years of study and 
debate." 

I have voted to publish the consent agreements for comment but 
remain mindful of these concerns. 

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Nearly eleven months ago, over my dissent, the Commission 
accepted consent agreements with three groups of pulmonologists 
practicing in two counties in the eastern San Francisco Bay Area. 
Further analysis of these matters in the intervening months has not 
provided me with reason to believe that respondents' conduct violat
ed Section 5 of the Federal Trade Commission Act. Therefore, I can
not agree with the Commission's decision to issue the complaints and 
the modified final versions of the consent orders. 

I have continued to evaluate these matters with great care and an 
open mind since the Commission accepted the consent agreements. 
Nevertheless, I remain unpersuaded of the theory on which these 
cases rely. That theory -- stated with breezy imprecision in para
graphs 12 through 18 of the complaints -- appears to be that: 

A majority (in fact, approximately 60 percent) of the pulmonol
ogists in each relevant geographic market 1 were investors in 
Home Oxygen and Homecare Oxygen; 

1 
The complaints define the geographic markets as most of Alameda County for Home Oxygen, 

and Contra Costa County and a portion of Alameda County for Homecare Oxygen. 
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The "market position" of each respondent group was "further 
enhanced" because several Home and Homecare pulmonologists 
served as medical directors of the respiratory therapy departments 
at some hospitals in the ·relevant markets; 
The "aggregation of competitors" embodied by these pulmonol
ogist -owned firms gave Home and Homecare some sort of powe~ 
in an allegedly relevant market for "the sale, rental, or lease of 
oxygen systems" in Alameda and Contra Costa Counties; 
This "conduct" -- by which I presume the Commission means the 
"aggregation of competitors" into Home and Homecare and the 
"further enhance[ment]" of "market position" stemming from 
departmental directorships -- resulted in the creation of barriers 
to entry into the oxygen systems market and the inhibition of 
"free and open competition" in that market; and 
The alleged "acts and practices" allowed Home and Homecare to 
acquire and maintain "market power" and constitute unfair meth
ods of competition, in violation of Section 5. 

When this chain of assertions is distilled, the essential claim -- the 
one on which liability under Section 5 is predicated -- is that owner
ship of an oxygen systems company by a majority of a county's 
pulmonologists sufficeq to confer market power in the oxygen sys
tems business. Yet as I noted in my earlier dissent in this case, 
"[m]arket power is not necessarily created when a majority share of 
a relevant market is attained. Market power is defined as 'the ability 
profitably to maintain prices above competitive levels for a signifi
cant period of time. '"3 One of my problems with the case is that 
neither the information gathered in this investigation nor the pro-

2 
Inconsistencies between the Home and Homecare complaints give rise to ambiguities about this 

claim. Whereas the Homecare complaint (paragraph 15) alleges that the "aggregation of competitors 
in the market for the provision of pulmonary services" gave Homecare "market power" in the market 
for oxygen systems, the complaint against Home (paragraph 15) and the separate complaint against 
certain Home pulmonologists (paragraph 15) merely assert that this "aggregation of competitors" gave 
Home "a market share of approximately sixty (60) percent" in that market. Only in paragraph 18 do the 
latter two complaints aver that Home somehow "acquired and maintained market power in the relevant 
market." (The Homecare complaint contains a similar paragraph.) 

3 
Statement of Commissioner Roscoe B. Starek, III ("Statement") at 2 (quoting U.S. Department 

of Justice and Federal Trade Commission, Horizontal Merger Guidelines, Section 0.1, 4 Trade Reg. 
Rep. (CCH) paragraph 13,104 ( 1992)). That Statement, which is attached hereto, also noted the 
Commission's formulation of the test for market power in a previous Section 5 case: "The test for market 
power depends on all the relevant characteristics of a market: the strength and capacity of current 
competitors; the potential for entry; the historic intensity of competition; and the impact of the legal or 
natural environment, to name just a few." General Foods Corp., 103 FTC 204,345 (1984). 
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posed complaints themselves persuasively explain how a majority 
share of pulmonology practice in Alameda and Contra Costa 
Counties, as "enhanced" by certain owners' leadership roles in some 
hospitals' respiratory therapy departments, gave rise to market power 
in oxygen systems. 

The complaints' treatment of conditions of entry into oxygen 
systems illustrates (but by no means exhausts) the infirmities of the 
majority's approach. Rather than set forth a credible theory of entry 
barriers, the complaints charge -- in tautological fashion -- that "a 
barrier to entry has been created" purely and simply "[a]s a conse
quence of" the ownership structure of Home and Homecare. This 
says nothing about the difficulties facing prospective entrants or 
about the success rates of firms that operate in the markets indepen
dently of the Home and Homecare organizations, and thus leaves 
unanswered the question whether Home or Homecare possesses 
market power.4 

I also note that the consent orders do nothing to deal with the 
actual conduct that must constitute the other key component (in 
addition to "market power") of the majority's theory in this case. I 
allude, of course, to "self-referral," a commonly encountered phe
nomenon in the medical field. Self-referral is a complex subject that 
requires considerable further analysis, and thus I am relieved that the 
orders do not prohibit self-referral but simply limit the market share 
of the respondent pulmonologists associated with an entity providing 
home oxygen. Although physician ownership of ancillary services 
may create an incentive to refer for services that are not medically 
necessary, I noted in my previous dissent that "it is critical to distin
guish between the potential for anticompetitive harm and the poten
tial for inappropriate or excessive referrals resulting from physician 
ownership. Regardless of market share or market power, physicians 
sometimes may make inappropriate treatment referrals to facilities in 
which they have a financial interest. While real consumer injury can 

4 
I noted in my previous dissent that "an exercise of market power [on the part of a joint venture 

such as Home or Homecare] is possible only when the coordination of activiti~s within such a venture 
insulates the participating physicians from outside competition sufficiently that they are able to raise 
prices or reduce services. [paragraph] For example, in some cases, an exercise of market power may be 
possible if enough of the market is aggregated through the joint venture so that there is insufficient 
remaining market demand to sustain viable competitors. That clearly is not the case here." Statement 
at 4. Indeed, my earlier dissent noted the substantial number of competing oxygen system finns outside 
the .Home and Homecare organizations in Alameda and Contra Costa Counties and the absence of 
evidence that any of those competitors suffer from competitive weaknesses. /d. at 3. 
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result from such 'self-referral,' this behavior is not by itself action
able under the antitrust laws .... [W]e should be careful to distin
guish anticompetitive behavior from other forms of imperfect market 
performance."5 In short, any injury involving self-referral that does 
not also flow from an exercise of market power is not "antitrust 
injury ."6 

I would of course support a challenge to an ancillary services 
joint venture if the facts unearthed in the investigation demonstrated 
that the venture was likely to have the requisite anticompetitive 
effects. In the matters before us, however, the complaints do not set 
forth a coherent theory of anticompetitive effects. I therefore respect
fully dissent. 7 

ATTACHMENT 

STATEMENT OF COMMISSIONER ROSCOE B. ST AREK, III 

I respectfully dissent from the Commission's decision to accept 
for public comment the consent orders in these matters. The chal
lenged conduct does appear to have the potential to be anticompet
itive. Under the rule of reason, however, the evidence presented does 
not indicate that the conduct of the respondents was anticompetitive 
or that it is likely to have been anticompetitive. 1 Therefore, I do not 

5 
/d. at 3-4 (footnote omitted). My dissent continued: "If patients seldom question their 

physicians' referrals, physicians could profit from directing patients to home oxygen providers in which 
they have an ownership interest. But any such 'vertical control' that physicians have does not 
necessarily result in any horizontal market power of the ancillary ventures in which they have an 
interest." /d. at 4. 

6 
Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 ( 1990); Cargill, Inc. v. Monfort 

of Colorado, Inc., 479 U.S. 104, 109-10 (1986); Brunswick Corp. v. Pueblo Bowl-0-Mat, Inc., 429 U.S. 
477,489 (1977). 

7 . . . ,.. . . . . 
Notw1thstandmg my conclusiOn that no orders should be Issued, I agree With the maJonty 

inasmuch as it decided to delete the divestiture requirements from the final orders, for the reasons set 
forth in the third paragraph of the preamble to each Decision and Order. 

I . 
The challenged conduct must be analyzed under the rule of reason. The arrangements at Issue 

cannot be characterized as naked restraints of trade subject to summary condemnation, and thus the rule 
of reason applies. See NCAA v. Board of Regents, 468, U.S. 85, 103 (1984). The joint DOJ/FTC Health 
Care Enforcement Guidelines indicate that the antitrust agencies will apply a rule of reason to conduct 
falling outside of well defined "safety zones." Statements of Antitrust Enforcement Policy in the Health 
Care Area, Department of Justice and Federal Trade Commission, September 15, 1993, at I 0-11, 36. 
The six policy statements of these Guidelines do not explicitly cover the type· of conduct at issue here, 
i.e., physician-owned ancillary joint ventures. In any case, the arrangements here most likely would fall 
outside of any safety zone similar to those defined in the Guidelines, because they appear to have market 
shares of about 60% in their respective markets. 
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have reason to believe that the respondents have violated Section 5 
of the FTC Act, as the complaints allege. 

The complaints name two limited partnerships and 28 pulmonolo
gist partners in these ventures. The complaints allege that the respon
dents have "acquired and maintained market power" (paragraph 18) 
as a consequence of the fact that a "majority" of the pulmonologists 
in each of the two areas in which the two partnerships operate are 
partners in the ventures (paragraph 14). I am concerned that this 
might be read to imply that the Commission will take enforcement 
actions against physician-owned ancillary joint ventures simply 
because participating physicians constitute a majority of those 
practicing in the relevant market, without regard to the ventures' 
effects or likely effects on the market. 

The complaints do not challenge, and the consent agreements do 
not prohibit, "self-referral" of patients to entities owned by the 
respondent physicians.2 However, the Analysis of Proposed Consent 
Order to Aid Public Comment states that the respondents were able. 
to "acquire and maintain market power" because "pulmonologists 
have the ability to influence the choice of oxygen suppliers to service 
patients needing oxygen at home." Because pulmonologists make 
referrals to providers of home oxygen services, they do have the 
ability to influence their patients' choice of oxygen suppliers. But 
this "influence" does not necessarily equate to or result in any market 
power. 

Market power is the focus of the Commission's analysis of 
physician-owned ancillary joint ventures. In fact, the very violation 
alleged in the complaints in these matters is that the ventures 
"acquired and maintained market power." Market power is not 
necessarily created when a majority share of a relevant market is 
attained. Market power is defined as "the ability profitably to 
maintain prices above competitive levels for a significant period of 

2 
The President recently signed legislation prohibiting physicians from self-referral of Medicare 

patients for several categories of services, including those services provided by the respondents. 
Omnibus Budget Reconciliation Act of 1993, Pub. L. No I 03-66, ch. 2, Section 5074. Because the vast 
majority of home oxygen services apparently are sold to Medicare patients, it may be the case that 
virtually no home oxygen provider would be willing to maintain physician ownership that would cut 
itself off from the vast majority of market demand. If that is the case, Commission action on this matter 
is moot. However, I am not certain that this is true, and more importantly, this case might be viewed 
as precedent for Commission actions outside of the services covered by the recent legislation. 
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time."3 Within the context of a case under Section 5 of the FfC Act, 
the Commission has argued that: 

The test for market power depends on all of the relevant characteristics of a market: 
the strength and capacity of current competitors; the potential for entry; the historic 
intensity of competition; and the impact of the legal or natural environment, to 
name just a few. 4 

Here, the two limited partnerships each have approximately 60% 
market shares in the respective counties in which they operate. 
Assuming, arguendo, that the alleged product and geographic mar
kets are relevant antitrust markets, these market shares alone do not 
justify an inference of market power. In addition to the respondents, 
the evidence indicates that there are nine competing sellers of home 
oxygen in Alameda County, and eight competing sellers in Contra 
Costa County. Some of these firms have market shares of about 10%. 

If these other firms suffer from substantial competitive weakness
es that prevent them from offering the same quality of services or the 
same low prices as the respondents, the respondents might be able to 
exercise market power through their joint ventures. I have not seen 
evidence that any of these competitors have such competitive 
weaknesses.5 

Medicare patients, who apparently comprise the vast majority of 
patients purchasing home oxygen services, might be less price sensi
tive than third-party payers such as HMOs, and thus might appear to 
be vulnerable to anticompetitive behavior. Medicare's restrictive 
reimbursement policies may severely limit suppliers' potential ability 
to exercise market power. But it is doubtful that these policies 
eliminate the possibility of an exercise of market power in these 
markets. 

It sometimes has been argued that physician ownership can create 
an incentive to refer for financial gain for services that are not 

3 
U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines 

(1992), reprinted in 4 Trade Reg. Rep. (CCH) paragraph 13104, Section 0.1 ("Sellers with market power 
also may lessen competition on dimensions other than price, such as product quality, service, or 
innovation.") 

4 
General Foods Corp. 103 FTC 204, 345 (1984). 

5 
In fact, one major third-party payer in the region purchases home oxygen primarily from one 

of the respondents' ventures in one county, while in the other county it purchases home oxygen 
primarily from one of the respondents' competitors. While hardly dispositive on this issue, this suggests 
that this major customer considers the available services of the respondents' competitors to be of 
acceptable and comparable quality and price. 
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medically necessary. But _it is critical to distinguish between the 
potential for anticompetitive harm and the potential for inappropriate 
or excessive referrals resulting from physician ownership. Regard
less of market share or market power, physicians sometimes may 
make inappropriate treatment referrals to facilities in which they have 
a financial interest. 6 While real consumer injury can result from such 
"self-referral," this behavior is not by itself actionable under the 
antitrust laws. Of course, this does not mean that anticompetitive 
behavior could not occur in these markets. But we should be careful 
to distinguish anticompetitive behavior from other forms of imperfect 
market performance. 

If patients seldom question their physicians' referrals, physicians 
could profit from directing patients to home oxygen providers in 
which they have an ownership interest. But any such "vertical con
trol" that physicians have does not necessarily result in any horizon
tal market power of the ancillary ventures in which they have an 
interest. An ancillary venture can enable the participating physicians 
to coordinate some of their competitive activities. But an exercise of 
market power is possible only when the coordination of activities 
within such a venture insulates the participating physicians from 
outside competition sufficiently that they are able to raise prices or 
reduce services. 

For example, in some cases, an exercise of market power may be 
possible if enough of the market is aggregated through the joint 
venture so that there is insufficient remaining market demand to 
sustain viable competitors. That clearly is not the case here. The 
evidence is at best ambiguous as to whether these ventures, which 
have been in operation since 1984, have had any anticompetitive 
effect. 

Physician-owned ancillary joint ventures have a potential to ac
complish significant cost savings that can be passed on to consumers 
in the form of lower prices and higher quality of care. Physicians 

. frequently may be in the best position to recognize a potential 
demand for an ancillary medical service in their community, to back 

6 
The potential problem of inappropriate referrals made for financial gain is not limited to 

instances in which physicians have financial interests in facilities, equipment, or service providers that 
are physically or legally separate from their primary practices. The potential problem is present 
whenever a physician performs both diagnosis and treatment. Patients and third-party payers have 
limited infonnation about whether treatments are medically necessary, and thus physicians frequently 
have some degree of discretion to recommend treatments that are not necessary. 
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up this perception with their own capital, and to operate and monitor 
the venture's performance. Clearly physicians and hospitals could 
have more control over the quality of a service by owning a supplier 
of that service than by merely writing a prescription. Evidence that 
physician investors frequently are passive with respect to the oper
ation of these companies does not dismiss the potential of these 
ventures to accomplish substantial efficiencies. 

Of course, the respondents' large scale and market share may not 
be necessary to achieve the potential efficiencies of such arrange
ments. But even incontrovertible evidence that these firms did not 
gain additional efficiency by growing to their current size would be 
relevant only after a determination that the firms had acted anti
competitively. 

The orders continue to allow self-referral, and only limit the 
market share of the respondent pulmonologists associated with an 
entity providing home oxygen. Thus, the remedy does not address 
any harm that might result from the mere fact of self-referral.7 The 
order also would allow efficiencies from self-referral to occur, but it 
is far from clear that the restructuring of the two ventures required 
under the orders would preserve all of the efficiencies that they may 
have been able to accomplish. Thus it may be the case that the orders 
reduce efficiency, d~ not reduce market power, and also fail to ad
dress any real harm to consumers that might result from self-referral. 

The overriding reason to cast my vote against the acceptance of 
these consents is the precedential effect of discouraging physicians 
and hospitals from forming ancillary ventures, particularly in circum
stances in which it may be important to achieve a high market share 
in order to gain efficiencies, or even to be able to introduce a service 
that benefits consumers in the area. Thus, enforcement actions should 
be limited to conduct for which anticompetitive harm is de
monstrable or highly likely to occur. Because that burden has not 
been met, I respectfully dissent from the Commission's actions in 
these matters. 

7 
As I noted above, self-referral by itself is not actionable under the antitrust laws. Thus it is 

appropriate that any such perceived harm is not addressed, in an order resolving the allegations in these 
complaints. 
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IN THE MATTER OF 

CERTAIN HOME OXYGEN PULMONOLOGISTS, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3531. Complaint, Sept. 14, 1994--Decision, Sept. 14, 1994 

This consent order prohibits, among other things, four physicians who are partners 
in the Home Oxygen & Medical Equipment Co., a California supplier of oxy
gen systems prescribed for home use, from acquiring or granting, for ten years, 
an ownership interest in a firm that sells or leases oxygen systems in the rele
vant geographic market, if more than 25 percent of the pulmonologists in that 
market would be affiliated with the firm, and requires the respondents to notify 
the Commission if they acquire more than one percent of a firm that sells or 
leases oxygen systems anywhere. 

Appearances 

For the Commission: Linda K. Badger, Kerry 0 'Brien, Erika 
Wodinsky, Mary Lou Steptoe and Jeffrey A. Klurfeld. 

For the respondents: Francis Scarpulla, San Francisco, CA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Barry R. Horn, 
M.D., Alan Lifshay, M.D., Gerald L. Meyers, M.D., and Oscar R. 
Scherer, M.D., individually and as limited partners, in a business 
known as Home Oxygen & Medical Equipment Company, herein
after sometimes referred to as the respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

DEFINITIONS 

PARAGRAPH 1. For the purpose of this complaint, the follow
ing definitions shall apply: 
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A. "Home Oxygen & Medical Equipment Company" or "Home 
Oxygen" is a limited partnership organized, existing and doing busi
ness under and by virtue of the laws of the State of California. It has 
its principal place of business at 2456 Verna Court, San Leandro, 
California. 

B. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipment, such as 
oxygen systems. "DME" encompasses all aspects of supplying 
DME, including, but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

C. "Oxygen systems" means DME used to service individuals 
who are unable to obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller, 
portable containers; and electrically-operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these oxy
gen systems, including, but not limited to, delivering and servicing 
the equipment, supplying oxygen content, and rendering accompany
ing services to customers. 

D. "Discharge planner" means any nurse, social worker, respira
tory therapist, or other agent of a hospital or health care provider who 
arranges for the provision of DME or consults with or makes recom
mendations to patients being discharged from hospitals concerning 
potential suppliers of DME. 

E. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 
administrative and professional responsibility and an organized pro
fessional staff that provides 24-hour inpatient care, and whose 
primary function is to provide inpatient services for medical diag
nosis, treatment, and care of physically injured or sick persons with 
short-term or episodic health problems or infirmities. "Hospital" 
includes any affiliate, subsidiary, or partnership in which the hospital 
holds a ten ( 1 0) percent or greater interest. 

F. "Pulmonologist" means a medical professional who special
izes in the diagnosis and treatment of pulmonary disease, regardless 
of whether the medical professional has been certified as a specialist 
in pulmonary disease. "Pulmonologist" does not include medical 
professionals who specialize in the diagnosis and treatment of 



CERTAIN HOME OXYGEN PULMONOLOGISTS, ET AL. 687 

685 Complaint 

patients who would not use the type of oxygen systems defined 
herein, such as patients suffering from allergies and pediatric patients 
requiring oxygen systems specially designed for children. 

G "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

RESPONDENTS 

PAR. 2. Respondent Barry R. Horn, M.D., is an individual who 
has been, and is now, a limited partner in Home Oxygen. His place 
of business is located at 3001 Colby Street, Berkeley, California. 

Respondent Alan Lifshay, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 3001 Colby Street, Berkeley, California. 

Respondent Gerald L. Meyers, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 3001 Colby Street, Berkeley, California. 

Respondent Oscar R. Scherer, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 3001 Colby Street, Berkeley, California. 

PAR. 3. The relevant product market is the market for the sale, 
rental, or lease of oxygen systems . 

. PAR. 4. The relevant geographic market is Alameda County, 
California, excluding the south-east portion of Alameda County 
referred to as the "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 

PAR. 5. Since May 18, 1984, Home Oxygen has been engaged 
in the purchasing, offering for sale, rental or lease of DME, including 
oxygen systems and related products, to the public in the relevant 
geographic market. 

PAR. 6. The respondents are now, and have been at times rele
vant to this complaint, pulmonologists practicing their profession 
within the relevant geographic market. 

PAR. 7. The respondents have staff positions or staff privileges 
at Alta, Bates/Herrick Hospital, a hospital located in the relevant 
geographic market. 
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JURISDICTION 

PAR. 8. The acts and practices of respondents alleged in this 
complaint are and have been in or affecting commerce, as "com
merce" is defined in the Federal Trade Commission Act. 

THE INDUSTRY 

PAR. 9. Patients hospitalized with certain forms of lung, heart, 
and other disease are unable to obtain sufficient oxygen from their 
normal breathing. Upon discharge from a hospital, physicians may 
prescribe oxygen for these patients for home use. Because oxygen is 
considered a drug under Food and Drug Administration regulations, 
oxygen for medical use can be provided to patients only pursuant to 
a physician's prescription. 

PAR. 10. Oxygen systems vary in many respects, including, but 
not limited to: the type of system, the level and quality of service 
accompanying the equipment, and price. Patients requiring oxygen 
systems usually possess incomplete knowledge about oxygen systems 
or the companies that provide oxygen systems. As a result, patients 
seldom have a preference for a particular oxygen system supplier and 
rely on hospitals, discharge planners, health care professionals, and 
other individuals knowledgeable about DME to recommend a sup
plier or to select a supplier on their behalves. 

PAR. 11. In general, patients requiring oxygen systems receive 
the services of pulmonologists or of hospital respiratory therapy 
departments under the supervision of pulmonologists. As a result, 
pulmonologists have the ability to influence the choice of which 
oxygen systems supplier services these patients through a variety of 
means. 

ACTS OR PRACTICES 

PAR. 12. In 1984, Home Oxygen was formed to engage in the 
sale, rental or lease of oxygen systems to patients. 

PAR. 13. Limited partnership interests in Home Oxygen were 
offered primarily to hospitals and pulmonologists. 

PAR. 14. A majority of the pulmonologists practicing in the 
relevant geographic market joined as general or limited partners in 
Home Oxygen. The respondents were limited partners in Home 
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Oxygen. In all, approximately sixty (60) percent of the pulmo
nologists in the relevant geographic market were investors in Home 
Oxygen or practiced in groups· consisting of one or more of the Home 
Oxygen pulmonologists. Home Oxygen's market position was fur
ther enhanced because several of the Home Oxygen pulmonologists 
served as medical directors of respiratory therapy departments at hos
pitals in the relevant geographic market. 

EFFECTS 

PAR. 15. Through the aggregation of competitors in the market 
for the provision of pulmonary services alleged in paragraphs twelve 
through fourteen, Home Oxygen has achieved a market share of 
approximately sixty (60) percent in the relevant market. 

PAR. 16. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, a barrier to entry has been created in the 
relevant market. 

PAR. 17. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, free and open competition has been inhib
ited in the relevant market. 

VIOLATIONS 

PAR. 18. Home Oxygen has acquired and maintained market 
power in the r~levant market through the acts and practices set out 
and alleged in paragraphs twelve through fourteen. These alleged 
acts and practices of Home Oxygen and the Home Oxygen pulmo
nologists constitute unfair methods of competition in or affecting 
commerce in violation of Section 5 of the Federal Trade Commission 
Act, 15 U.S.C. 45. The acts or practices, or the effects thereof, are 
likely to continue or recur in the absence of appropriate relief. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
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which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not consti
tute an admission by respondents that the law has been violated as 
alleged in such complaint, or that the facts as alleged in such com
plaint, other than jurisdictional facts, are true and waivers and other 
provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having received a comment 
regarding the proposed consent with Home Oxygen & Medical 
Equipment Company describing how the respondents divested assets 
in conformance with the terms of the proposed order and had re
ceived therefore a minority stock interest of less than one (1) percent 
of the outstanding voting stock in a publicly held company, and the 
Commission having determined that retention of the divestiture 
provisions would nonetheless require respondents to divest said stock 
interest, and also having determined that such divestiture of said 
stock interest is not necessary to effectuate the remedy in this matter 
and that the divestiture provisions therefore can be deleted, now in 
further conformity with the procedure prescribed in Section 2.34 of 
its Rules, the Commission hereby issues its complaint, makes the 
following jurisdictional findings and enters the following order: 

1. Respondent Barry R. Horn, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 3001 Colby Street, Berkeley, California. 

Respondent Alan Lifshay, M.D., is an individual who has been, 
and is now, a limited partner in Home Oxygen. His place of business 
is located at 3001 Colby Street, Berkeley, California. 

Respondent Gerald L. Meyers, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 3001 Colby Street, Berkeley, California. 
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Respondent Oscar R. Scherer, M.D., is an individual who has 
been, and is now, a limited partner in Home Oxygen. His place of 
business is located at 3001 Colby Street, Berkeley, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. · 

' ORDER 

I. 

As used in this order, the following definitions shall apply: 

A. "Home Oxygen & Medical Equipment Company" or "Home 
Oxygen" is a limited partnership organized, existing and doing busi
ness under and by virtue of the laws of the State of California. It has 
its principal place of business at 2456 Verna Court, San Leandro, 
California. 

B. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipment, such as 
oxygen systems. "DME" encompasses all aspects of supplying 
DME, ·including, but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

C. "Oxygen systems" means DME used to service individuals 
who are unable to obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller, 
portable containers; and electrically~operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these 
oxygen systems, including, but not limited to, delivering and servic
ing the equipment, supplying oxygen content, and rendering accom
panying services to customers. 

D. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 
administrative and professional responsibility and an organized 
professional staff that provides 24-hour inpatient care, and whose 
primary function is to provide inpatient services for medical diagno
sis, treatment, and care of physically injured or sick persons with 
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short-term or episodic health problems or infirmities. "Hospital" 
includes any affiliate, subsidiary, or partnership in which the hospital 
holds a ten ( 1 0) percent or greater interest. 

E. "Medical professional" means any individual who is licensed 
by the State of California as a Medical Doctor. 

F. "Pulmonologist" means a medical professional who 
specializes in the diagnosis and treatment of pulmonary disease, 
regardless of whether the medical professional has been certified as 
a specialist in pulmonary disease. "Pulmonologist" does not include 
medical professionals who specialize in the diagnosis and treatment 
of patients who would not use the type of oxygen systems defined 
herein, such as patients suffering from allergies and pediatric patients 
requiring oxygen systems specially designed for children. 

G. "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

H. "Relative" means an individual who is related to the individ
ual, as father, mother, son, daughter, brother, sister, uncle, aunt, great 
aunt, great uncle, first cousin, nephew, niece, husband, wife, 
grandfather, grandmother, grandson, granddaughter, father-in-law, 
mother-in-law, son-in-law, daughter.:.in-law, brother-in-law, sister-in
law, stepfather, stepmother, stepson, stepdaughter, stepbrother, step
sister, half-brother, half-sister, or who is the grandfather or grand
mother of the spouse of the individual. 

I. "Own" or "Ownership interest" means any and all stock, 
share, capital, equity or other interest, asset, property, license, lease, 
or other right or privilege, tangible or intangible, whether obtained or 
held, directly or indirectly, through any relative, employee or agent, 
or through any corporate or other device. 

J. "Affiliated with" means having an ownership interest in the 
entity or being a member of the same group practice as an investor in 
the entity. 

K. "Relevant geographic market" means Alameda County, 
California, excluding the south-east portion of Alameda County 
referred to as the "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 

L. "Service area" means the geographic area in which an entity 
engages in the sale, rental, or lease of oxygen systems. 
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II. 

It is ordered, That, for a period of ten ( 1 0) years from the date of 
this order, no respondent shall grant or acquire, with or without 
valuable consideration, an ownership interest in any entity engaged 
in the sale, rental, or lease of oxygen systems in the relevant 
geographic market if, after such grant or acquisition, more than 
twenty-five (25) percent of the pulmonologists who practice in the 
relevant geographic market would be affiliated with the entity. 

III. 

It is further ordered, That for a period of ten ( 1 0) years from the 
date this order becomes final, the respondents shall notify the Com
mission within thirty (30) days after acquiring, either directly or in
directly, or through any corporate or other device, any ownership 
interest in an entity engaged in the sale, rental, or lease of oxygen 
systems. Such notification shall include: 

(a) An identification of all owners of the entity; 
(b) An identification of any pulmonologist practicing in the 

entity's service area or intended service area who has an 
ownership interest in the entity; 

(c) A list of all pulmonologists who practice in the entity's serv
ice area or intended service area; 

(d) A description of the products or services offered, or to be 
offered by the entity; 

(e) A copy of the entity's offering memorandum and/or prospec
tus; and 

(f) An identification of the entity's location, including the loca
tion of any and all of the entity's parent organizations, and 
subsid-iaries. 

Respondents shall comply with requests by the Commission staff 
for additional information within fifteen (15) days of service of such 
requests. 

Provided, however, that nothing in this order shall require notice 
for acquisitions of voting securities of any publicly traded company 
involved in the sale, rental, or lease of oxygen systems unless, as a 
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result of such acquisition, the respondent would hold more than one 
( 1) percent of such company. 

IV. 

It is further ordered, That: 

A. Within sixty (60) days from the date this order becomes final, 
each respondent shall file with the Commission a verified written 
report of compliance with this order; 

B. One year from the date this order becomes final and annually 
thereafter for nine (9) years, each respondent shall file with the Com
mission a verified written report of compliance·with this order. 

Commissioner Azcuenaga and Commissioner Starek dissenting. 1 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Today the Commission issues three consent orders minus the di
vestiture requirements that were in the orders as published for public 
comment. By way of explanation, the Commission states that there
spondents, by letter, assert that they "divested assets in conformance 
with the terms of the proposed order[s]" and that the Commission has 
determined that retaining the divestiture requirement "is not neces
sary to effectuate the remedy" in these matters. 1 In fact, the respon
dents have not divested "in conformance" with the proposed orders, 
and the sale that the respondents made does not accomplish the 
remedy that the Commission sought or otherwise cure the alleged 
competitive problem. The revised orders are inconsistent with the 
complaints on which they are based, they are inconsistent with the 
proposed orders that were published for comment, and, finally, they 
are internally inconsistent. Although I voted for the proposed orders 
that were published for comment,2 I do not join today's decision. 

1 
Prior to leaving the Commission, former Commissioner Owen and former Commissioner Yao 

registered their votes in the affirmative for the Complaint and the Decision and Order in this matter. 

1 
Decision and Order in each matter at 2. 

" - A copy of my concurring statement of November I, 1993, is attached and incorporated by 

reference. The concerns l expressed in that statement continue. 
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The theory of violation in each of the three Home Oxygen cases 
as alleged in the complaints is that ownership of a home oxygen 
supplier by the majority of puhnonologists in a particular market 
enables the home oxygen supplier to create barriers to entry (i.e., 
through patient referrals by the owner-pulmonologists and the result
ing inability of another oxygen supplier to obtain referrals from pul
monologists) and to inhibit competition in the home oxygen market.3 

To remedy the alleged violations, the orders that were accepted for 
public comment required divestitures to reduce the number of pulmo
nologists owning interests in a single home oxygen company "such 
that no greater than 25% of the pulmonologists practicing in the rele
vant geographic market are affiliated with" any one home oxygen 
company. 

During the public comment period, counsel for the respondent
pulmonologists informed the Commission that the doctors had sold 
their home oxygen companies to a large, publicly-held, medical sup
ply company (which I will call Newco), in exchange for shares in that 
company.4 The pulmonologists in effect traded their interests in their 
local home oxygen partnerships for interests in a large corporation. 
The Commission today decides that the sale to Newco obviates the 
need for the divestitures that were required under the orders. The 
argument, as I understand it, is that the doctors hold a decidedly 
minor percentage of Newco (less than 1%) and that the small size of 
their ownership share somehow cures the competitive concerns de
scribed in the complaints.5 I disagree. 

The theory of violation in these cases does not tum on control by 
the physicians of the home oxygen suppliers or on the percentage of 
each home oxygen supply company owned by the doctors. Instead, 
the concern was the aggregation in a single oxygen supply company 
of ownership interests of a majority of pulmonologists in the relevant 
geographic market. The required divestiture was to reduce the num
ber of pulmonologists having an ownership interest in any one home 

3 7 . Paragraphs 12-1 of the complamts. 

4 . 
Letter from Dav1d T. Alexander, Esq., to FTC, Jan. 18, 1994 (counsel for Home Oxygen & 

Medical Equipment Co. and individual doctors); letter from Robert J. Enders, Esq., to FTC, Jan. 14, 
1994 (counsel for Homecare Oxygen & Medical Equipment Co. and individual doctors). 

5 h . See letter from Robert J. Enders, Esq., tot e FTC, Jan. 14, 1994, at 3. Accordmg to Mr. Enders. 
the sale of the home oxygen company to "a publicly traded company should alleviate concerns of the 
Commission and its staff about pulmonologist control, through ownership, in entities engaged in the 
sale, rental or lease of oxygen systems." 
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oxygen supplier. The sale of the home oxygen companies to Newco 
is unresponsive to the concern underlying the complaints, because the 
ownership interests of some 60% or more of the pulmonologists in 
the market still are aggregated in a single company.6 

The individual doctors may have reduced incentives to refer pa
tients to New co, if the financial rewards of stock ownership are less 
than those of partnership interests.7 The relative incentives might be 
important to a doctor who held both Newco shares and a home oxy
gen partnership, but, as I understand it, the doctors' entire partnership 
interests have been converted to Newco shares and the home oxygen 
partnerships no longer exist as separate entities. A doctor who owns 
an interest in Newco probably will have greater incentives to refer 
patients to Newco than to a company in which he or she does not own 
an interest. 

The resolution accepted by the Commission today -- sale by the 
respondents of their companies to Newco in exchange for Newco 
shares, in lieu of divestiture to reduce the number of doctors affiliated 
by ownership with a single oxygen supply company -- is inconsistent 
with the theory of violation alleged in the complaints, because the 
sale to Newco does not reduce the number of doctors affiliated by 
ownership with a single oxygen supply company. For the same 
reason, the resolution acc~pted by the Commission is inconsistent 
with the remedial provisions of the orders that were published for 
comment and does not remedy the competitive problem. 

· The Commission's decision also is internally inconsistent, 
because each of the orders accepted today expressly bars the 
respondent-pulmonologists from granting or acquiring an interest in 
any home oxygen supplier -- if that would result in an affiliation with 
the supplier of more than 25o/o of pulmonologists in the geographic 
market8 

-- at the same time that it accepts the sale to Newco, which 

6 
Before Newco, a majority of pulmonologists in each of two adjacent markets owned interests 

in two different home oxygen supply companies. Now, a majority of pulmonologists in the two adjacent 
markets combined own interests in one home oxygen supply company, Newco. With its acquisition of 
the home oxygen companies, Newco has acquired the market power that the respondents allegedly had 
aggregated. 

7 
The home oxygen companies were partnerships, and Newco is a publicly held corporation. We 

have no information about actual gains to the doctors from either form of ownership on which to base 
a comparative analysis. 

8 
Paragraph II of each of the orders bars the respondents from granting or acquiring "an ownership 

interest in any entity engaged in the sale, rental, or lease of oxygen systems .. .if ... more than twenty-five 
percent of the pulmonologists practicing in the relevant geographic market would be affiliated with the 
entity." Thus, paragraph II of the orders would bar the very transfer that the Commission today 
sanctions. 
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is precisely the same conduct. As a result, in each of the orders 
accepted today, the Commission both sanctions the arrangement 
resulting from the sale to Newco (i.e., a home oxygen company in 
which more than 25% of pulmonologists have an ownership interest) 
and prohibits any action to create the same arrangement in the future. 
The public will need the wisdom of Solomon to discern what these 
orders portend for future enforcement. 

I dissent. 

[The following statement was issued in November 1993, when the 
orders as then proposed were published for public comment.] 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Although I have joined in the Commission's decision to accept 
these consent agreements for public comment, I have reservations 
about the usefulness of the orders to which the respondents have 
consented and about the advisability, on the basis of the information 
we have, of charting the new territory that these cases represent. 
Here, I believe, sufficient evidence exists to satisfy the statutory stan
dard of reason to believe the law has been violated but precious little 
more. As I have said before, the truncated record on which consent 
agreements ordinarily are based leaves something to be desired as a 
basis for establishing new Commission policy. 

Antitrust analysis, as we know it today, requires a search for 
understanding of markets, an understanding that, experience shows, 
may be founded on elements that lie well below the surface of what 
even those in a particular industry may readily comprehend. See, 
e.g., Broadcast Music, Inc. v. CBS, 441 U.S. 1 (1979). It is easy to 
underestimate the difficulty of showing justifications that are cogni
zable under the antitrust laws and sufficient to defend against the 
application of novel antitrust theories. The Commission may not be 
as well positioned as the parties to identify and understand justifica
tions for the challenged conduct. Yet the parties may be ill-equipped 
to undertake the esoteric analytic endeavor that modern antitrust law 
may demand. When neither the parties nor the Commission fully 
comprehends the justifications, "ignorance leads straight to condem
nation," Chicago Professional Sports Limited Partnership v. NBA, 
961 F.2d 667, 676 (7th Cir. 1992), and condemnation without under
standing may lead to consumer harm. 
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It is useful, indeed, advisable for the Commission to continue to 
evaluate new factual situations and to develop new theories under 
Section 5 of the Federal Trade Commission Act to remedy anti
competitive effects. But it is well, in doing so, to keep in mind the 
admonition of the court in Chicago Professional Sports Limited 
Partnership v. NBA, 961 F.2d at 676, that "[e]xplanations of 
problematic conduct take time to develop and more time to test. ... 
Understanding novel practices may require years of study and 
debate." 

I have voted to publish the consent agreements for comment but 
remain mindful of these concerns; 

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Nearly eleven months ago, over my dissent, the Commission 
accepted consent agreements with three groups of pulmonologists 
practicing in two counties in the eastern San Francisco Bay Area. 
Further analysis of these matters in the intervening months has not 
provided me with reason to believe that respondents' conduct violat
ed Section 5 of the Federal Trade Commission Act Therefore, I 
cannot agree with the Commission's decision to issue the complaints 
and the modified final versions of the consent orders. 

I have continued to evaluate these matters with great care and an 
open mind since the Commission accepted the consent agreements. 
Nevertheless, I remain unpersuaded of the theory on which these 
cases rely. That theory -- stated with breezy imprecision in para
graphs 12 through 18 of the complaints -- appears to be that: 

A majority (in fact, approximately 60 percent) of the pulmo
nologists in each relevant geographic market 1 were investors in 
Home Oxygen and Homecare Oxygen; 
The "market position" of each respondent group was "further 
enhanced" because several Home and Homecare pulmonologists 
served as medical directors of the respiratory therapy departments 
at some hospitals in the relevant markets; 
The "aggregation of competitors'' embodied by these pulmo
nologist-owned firms gave Home and Homecare some sort of 

1 
The complaints define the geographic markets as most of Alameda County for Home Oxygen, 

and Contra Costa County and a ponion of Alameda County for Homecare Oxygen. 
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power2 in an allegedly relevant market for "the sale, rental, or 
lease-of oxygen systems" in Alameda and Contra Costa Counties; 
This "conduct" -- by which I presume the Commission means the 
"aggregation of competitors" into Home and Homecare and the 
"further enhance[ment]" of "market position" stemming from de
partmental directorships --resulted in the creation of barriers to 
entry into the oxygen systems market and the inhibition of "free 
and open competition" in that market; and 
The alleged "acts and practices" allowed Home and Homecare to 
acquire and maintain "market power" and constitute unfair meth
ods of competition, in violation of Section 5. 

When this chain of assertions is distilled, the essential claim -- the 
one on which liability under Section 5 is predicated -- is that 
ownership of an oxygen systems company by a majority of a county's 
pulmonologists sufficed to confer market power in the oxygen sys
tems business. Yet as I noted in my earlier dissent in this case, 
"[m]arket power is not necessarily created when a majority share of 
a relevant market is attained. Market power is defined as the ability 
profitably to maintain prices above competitive levels for a signifi
cant period of time."3 One of my problems with the case is that 
neither the information gathered in this investigation nor the pro
posed complaints themselves persuasively explain how a majority 
share of pulmonology practice in Alameda and Contra Costa Coun
ties, as "enhanced" by certain owners' leadership roles in some hos
pitals' respiratory therapy departments, gave rise to market power in 
oxygen systems. 

2 
Inconsistencies between the Home and Homecare complaints give rise to ambiguities about this 

claim. Whereas the Homecare complaint (paragraph 15) alleges that the "aggregation of competitors 
in the market for the provision of pulmonary services" gave Homecare "market power" in the market 
for oxygen systems, the complaint against Home (paragraph 15) and the separate complaint against 
certain Home pulmonologists (paragraph 15) merely assert that this "aggregation of competitors" gave 
Home "a market share of approximately sixty (60) percent'' in that market. Only in paragraph 18 do the 
latter two complaints aver that Home somehow "acquired and maintained market power in the relevant 
market." (The Homecare complaint contains a similar paragraph.) 

3 
Statement of Commissioner Roscoe B. Starek, III ("Statement") at 2 (quoting U.S. Department 

of Justice and Federal Trade Commission, Horizontal Merger Guidelines, Section 0.1, 4 Trade Reg. 
Rep. (CCH) paragraph 13,104 (1992)). That Statement, which is attached hereto, also noted the 
Commission's formulation of the test for market power in a previous Section 5 case: "The test for market 
power depends on all the relevant characteristics of a market: the strength and capacity of current 
competitors; the potential for entry; the historic intensity of competition; and the impact of the legal. or 
natural environment, to name just a few." General Foods Corp., 103 FTC 204, 345 (1984). 
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The complaints' treatment of conditions of entry into oxygen 
systems illustrates (but by no means exhausts) the infirmities of the 
majority's approach. Rather than set forth a credible theory of entry 
barriers, the complaints charge -- in tautological fashion -- that "a 
barrier to entry has been created" purely and simply "[a]s a conse
quence of' the ownership structure of Home and Homecare. This 
says nothing about the difficulties facing prospective entrants or 
about the success rates of firms that operate in the markets independ
ently of the Home and Homecare organizations, and thus leaves un
answered the question whether Home or Homecare possesses market 
power.4 

I also note that the consent orders do nothing to deal with the 
actual conduct that must constitute the other key component (in addi
tion to "market power") of the majority's theory in this case. I 
allude, of course, to "self-referral," a commonly encountered phe
nomenon in the medical field. Self-referral is a complex subject that 
requires considerable further analysis, and thus I am relieved that the 
orders do not prohibit self-referral but simply limit the market share 
of the respondent pulmonologists associated with an entity providing 
home oxygen. Although physician ownership of ancillary services 
may create an incentive to refer for services that are not medically 
necessary, I noted in my previous dissent that "it is critical to distin
guish between the potential for anticompetitive harm and the poten
tial for inappropriate or excessive referrals resulting from physician 
ownership. Regardless of market share or market power, physicians 
sometimes may make inappropriate treatment referrals to facilities in 
which they have a financial interest. While real consumer injury can 
result from such 'self-referral,' this behavior is not by itself action
able under the antitrust laws .... [W]e should be careful to distin
guish anticompetitive behavior from other forms of imperfect market 

4 
I noted in my previous dissent that "an exercise of market power [on the part of a joint venture 

such as Home or Homecare] is possible only when the coordination of activities within such a venture 
insulates the participating physicians from outside competition sufficiently that they are able to raise 
prices or reduce services. [paragraph] For example, in some cases, an exercise of market power may be 
possible if enough of the market is aggregated through the joint venture so that there is insufficient 
remaining market demand to sustain viable competitors. That clearly is not the case here.'" Statement 
at 4. Indeed, my earlier dissent noted the substantial number of competing oxygen system firms outside 
the Home and Homecare organizations in Alameda and Contra Costa Counties and the absence of 
evidence that any of those competitors suffer from competitive weaknesses. /d. at 3. 
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performance."5 In short, any injury involving self-referral that does 
not also flow. from an exercise of market power is not "antitrust 
injury."6 

I would of course support a challenge to an ancillary services 
joint venture if the facts unearthed in the investigation demonstrated 
that the venture was likely to have the requisite anticompetitive 
effects. In the matters before us, however, the complaints do not set 
forth a coherent theory of anticompetitive effects. I therefore respect
fully dissent.7 

ATTACHMENT 

STATEMENT OF COMMISSIONER ROSCOE B. ST AREK, III 

I respectfully dissent from the Commission's decision to accept 
for public comment the consent orders in these matters. The chal
lenged conduct does appear to have the potential to be anticompeti
tive. Under the rule of reason, however, the evidence presented does 
not indicate that the conduct of the respondents was anticompetitive 
or that it is likely to have been anticompetitive. 1 Therefore, I do not 
have reason to believe that the respondents have violated Section 5 
of the FTC Act, as the complaints allege. 

5 
/d. at 3-4 (footnote omitted). My dissent continued: "If patients seldom question their 

physicians' referrals, physicians could profit from directing patients to home oxygen providers in which 
they have an ownership interest. But any such 'vertical control' that physicians have does not 
necessarily result in any horizontal market power of the ancillary ventures in which they have an 
interest." /d. at 4. 

6 
Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 ( 1990); Cargill, Inc. v. Monfort 

of Colorado, Inc., 479 U.S. 104, 109-10 (1986); Brunswick Corp. v. Pueblo Bm~l-0-Mat, Inc., 429 U.S. 
477.489 (1977). 

7 
Notwithstanding my conclusion that no orders should be issued, I agree. with the majority 

inasmuch as it decided to delete the divestiture requirements from the final orders, for the reasons set 
forth in the third paragraph of the preamble to each Decision and Order: 

1 
The challenged conduct must be analyzed under the rule of reason. The arrangements at issue 

cannot be characterized as naked restraints of trade subject to summary condemnation, and thus the rule 
of reason applies. See NCM v. Board of Regents, 468, U.S. 85, I 03 ( 1984 ). The joint DOJ/FfC Health 
Care Enforcement Guidelines indicate that the antitrust agencies will apply a rule of reason to conduct 
falling outside of well defined "safety zones." Statements of Antitrust Policy in the Health Care Area, 
Department of Justice and Federal Trade Commission, September 15, 1993. at 10-11,36. The six policy 
statements of these Guidelines do not explicitly cover the type of conduct at issue here, i.e., physician
owned ancillary joint ventures. In any case. the arrangements here most likely would fall outside of any 
safety zone similar to those defined in the Guidelines, because they appear to have market shares of 
about 60% in their respective markets. 
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The complaints name two limited partnerships and 28 pulmo
nologist partners in these ventures. The complaints allege that the 
respondents have "acquired and maintained market power" (para
gr~ph 18) as a consequence of the fact that a "majority" of the 
pulmonologists in each of the two areas in which the two partnerships 
operate are partners in the ventures (paragraph 14 ). I am concerned 
that this might be read to imply that the Commission will take en
forcement actions against physician-owned ancillary joint ventures 
simply because participating physicians constitute a majority of those 
practicing in the relevant market, without regard to the ventures' 
effects or likely effects on the market. 

The complaints do not challenge, and the consent agreements do 
not prohibit, "self-referral" of patients to entities owned by the 
respondent physicians.2 However, the Analysis of Proposed Consent 
Order to Aid Public Comment states that the respondents were able 
to "acquire and maintain market power" because "pulmonologists 
have the ability to influence the choice of oxygen suppliers to service 
patients needing oxygen at home." Because pulmonologists make 
referrals to providers of home oxygen services, they do have the 
ability to influence their patients' choice of oxygen suppliers. But 
this "influence" does not necessarily equate to or result in any market 
power. 

Market power is the focus of the Commission's analysis of 
physician-owned ancillary joint ventures. In fact, the very violation 

· alleged in the complaints in these matters is that the ventures "ac
quired and maintained market power." Market power is not necessar
ily created when a majority share of a relevant market is attained. 
Market power is defined as "the ability profitably to maintain prices 
above competitive levels for a significant period of time."3 Within 

2 
The President recently signed legislation prohibiting physicians from self-referral of Medicare 

patients for several categories of services, including those services provided by the respondents. 
Omnibus Budget Reconciliation Act of 1993, Pub. L. No I 03-66, ch. 2, Section 5074. Because the vast 
majority of home oxygen services apparently are sold to Mediqre patients. it may be the case that 
virtually no home oxygen provider would be willing to maintain physician ownership that would cut 
itself off from the vast majority of market demand. If that is the case, Commission action on this matter 
is moot. However, I am not certain that this is true, and more importantly, this case might be viewed as 
precedent for Commission actions outside of the services covered by the recent legislation. 

3 
U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines 

( 1992), reprinted in 4 Trade Reg. Rep. (CCH) paragraph 13104, Section 0.1 ("Sellers with market power 
also may lessen competition on dimensions other than price, such as product quality, service, or 
innovation.") 
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the context of a case under Section 5 of the FTC Act, the Commis
sion has argued that: 

The test for market power depends on all of the relevant characteristics of a market: 
the strength and capacity of current competitors; the potential for entry; the historic 
intensity of competition; and the impact of the legal or natural environment, to 
name just a few. 4 

Here, the two limited partnerships each have approximately 60% 
market shares in the respective counties in which they operate. 
Assuming, arguendo, that the alleged product and geographic mar
kets are relevant antitrust markets, these market shares alone do not 
justify an inference of market power. In addition to the respondents, 
the evidence indicates that there are nine competing sellers of home 
oxygen in Alameda County, and eight competing sellers in Contra 
Costa County. Some of these firms have market shares of about 10%. 

If these other firms suffer from substantial competitive weakness
es that prevent them from offering the same quality of services or the 
same low prices as the respondents, the respondents might be able to 
exercise market power through their joint ventures. I have not seen 
evidence that any of these competitors have such competitive weak
nesses.5 

Medicare patients, who apparently comprise the vast majority of 
patients purchasing home oxygen services, might be less price sensi
tive than third-party payers such as HMOs, and thus might appear to 
be vulnerable to anticompetitive behavior. Medicare's restrictive 
reimbursement policies may severely limit suppliers' potential ability 
to exercise market power. But it is doubtful that these policies elimi
nate the possibility of an exercise of market power in these markets. 

It sometimes has been argued that physician ownership can create 
an incentive to refer for financial gain for services that are not medi
cally necessary. But it is critical to distinguish between the potential 
for anticompetitive harm and the potential for inappropriate or ex
cessive referrals resulting from physician ownership. Regardless of 
market share or market power, physicians sometimes may make 

4 
General Foods Corp. 103 FfC 204,345 (1984). 

5 . . . . . . 
In fact, one maJor thtrd-party payer m the reg10n purchases home oxygen pnmanly from one 

of the respondents' ventures in one county, while in the other county it purchases home oxygen primar
ily from one of the respondents' competitors. While hardly dispositive on this issue, this suggests that 
this major customer considers the available services of the respondents' competitors to be of acceptable 
and comparable quality and price. 
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inappropriate treatment referrals to facilities in which they have a 
financial interest.6 While real consumer injury can result from such 
"self-referral," this behavior is not by itself actionable under the 
antitrust laws. Of course, this does not mean that anticompetitive 
behavior could not occur in these markets. But we should be careful 
to distinguish anticompetitive behavior from other forms of imperfect 
market performance. 

If patients seldom question their physicians' referrals, physicians 
could profit from directing patients to home oxygen providers in 
which they have an ownership interest. But any such "vertical con
trol" that physicians have does not necessarily result in any horizon
tal market power of the ancillary ventures in which they have an 
interest. An ancillary venture can enable the participating physicians 
to coordinate some of their competitive activities. But an exercise of 
market power is possible only when the coordination of activities 
within such a venture insulates the participating physicians from 
outside competition sufficiently that they are able to raise prices or 
reduce services. 

For example, in some cases, an exercise of market power maybe 
possible if enough of the market is aggregated through the joint 
venture so that there is insufficient remaining market demand to 
sustain viable competitors. That clearly is not the case here. The 
evidence is at best ambiguous as to whether these ventures, which 
have been in operation since 1984, have had any anticompetitive 
effect. 

Physician-owned ancillary joint ventures have a potential to 
accomplish significant cost savings that can be passed on to consum
ers in the form of lower prices and higher quality of care. Physicians 
frequently may be in the best position to recognize a potential de
mand for an ancillary medical service in their conununity~ to back up 
this perception with their own capital, and to operate and monitor the 
venture's performance. Clearly physicians and hospitals could have 
more control over the quality of a service by owning a supplier of 
that service than by merely writing a prescription. Evidence that 
physician investors frequently are passive with respect to the opera-

6 
The potential problem of inappropriate referrals made for financial gain is not limited to 

instances in which physicians have financial interests in facilities. equipment, or service providers that 
are physically or legally separate from their primary practices. The potential problem is present 
whenever a physician performs both diagnosis and treatment. Patients and third-party payers have 
limited information about whether treatments are medically necessary, and thus physicians frequently 
have some degree of discretion to recommend treatments that are not necessary. 
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tion of these companies does not dismiss the potential of these ven
tures to accomplish substantial efficiencies. 

Of course, the respondents' large scale and market share may not 
be necessary to achieve the potential efficiencies of such arrange
ments. But even incontrovertible evidence that these firms did not 
gain additional efficiency by growing to their current size would be 
relevant only after a determination that the firms had acted anticom
petitively. 

The orders continue to allow self-referral, and only limit the mar
ket share of the respondent pulmonologists associated with an entity 
providing home oxygen. Thus, the remedy does not address any 
harm that might result from the mere fact of self-referral.7 The order 
also would allow efficiencies from self-referral to occur, but it is far 
from clear that the restructuring of the two ventures required under 
the orders would preserve all of the efficiencies that they may have 
been able to accomplish. Thus it may be the case thatJhe orders 
reduce efficiency, do not reduce market power, and also fail to ad
dress any real harm to consumers that might result from self-referral. 

The overriding reason to cast my vote against the acceptance of 
these consents is the precedential effects of discouraging physicians 
and hospitals from forming ancillary ventures, particularly in circum
stances in which it may be important to achieve a high market share 
in order ,to gain efficiencies, or even to be able to introduce a service 
that benefits consumers in the area. Thus, enforcement actions should 
be limited to conduct for which anticompetitive harm is demonstrable 
or highly likely to occur. Because that burden has not been met, I 
respectfully dissent from the Commission's actions in these matters. 

7 
As I noted above, self-referral by itself is not actionable under the antitrust laws. Thus it is 

appropriate that any such perceived harm is not addressed in an order resolving the allegations in these 
complaints. 
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IN THE MATTER OF 

HOMECARE OXYGEN & MEDICAL EQUIPMENT 
COMPANY, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3532. Complaint, Sept. 14, 1994--Decision, Sept. 14, 1994 

This consent order prohibits, among other things, a California supplier of oxygen 
systems prescribed for home use from acquiring or granting, for ten years, an 
ownership interest in a firm that sells or leases oxygen systems in the relevant 
geographic market, if more than 25 percent of the pulmonologists in that 
market would be affiliated with the firm, and requires the respondents to notify 
the Commission if they acquire more than one percent of a firm that sells or 
leases oxygen systems anywhere. 

Appearances 

For the Commission: Linda K. Badger, Kerry 0 'Brien and 
Jeffrey A. Klurfeld. 

For the respondents: Robert J. Enders, Weissburg & Aronson, 
Inc., Los Angeles, CA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Homecare Oxygen 
& Medical Equipment Company, a limited partnership, Michael L. 
Cohen, M.D., Harry J. MacDannald, M.D., Gerald R. Del Rio, M.D., 
Ravinder N. Gupta, M.D., Gregory D. Anderson, M.D., David S. 
Safianoff, M.D., RichardS. Kops, M.D., Richard A. Bordow, M.D., 
Herman R. Bruch, M.D., Frederick J. Nachtwey, M.D., and Jorge A. 
Salazar-Suero, M.D., individually and as partners, trading and doing 
business as Homecare Oxygen & Medical Equipment Company, 
hereinafter sometimes referred to as the respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 
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DEFINITIONS 

PARAGRAPH 1. For t~e purpose of this complaint, the follow
ing definitions shall apply: 

A. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipment, such as 
oxygen systems. "DME" encompasses all aspects of supplying 
DME, including, but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

B. "Oxygen systems" means DME used to service individuals 
who are unable to obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller. 
portable containers; and electrically-operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these oxy
gen systems, including, but not limited to, delivering and servicing 
the equipment, supplying oxygen content, and rendering accompany
ing services to customers. 

C. "Discharge planner" means any nurse, social worker, respira
tory therapist, or other agent of a hospital or health care provider who 
arranges for the provision of DME or consults with or makes recom
mendations to patients being discharged from hospitals concerning 
potential suppliers of DME. 

D. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 
administrative and professional responsibility and an· organized pro
fessional staff that provides 24-hour inpatient care, and whose 
primary function is to provide inpatient services for medical diag
nosis, treatment, and care of physically injured or sick persons with 
short-term or episodic health problems or infirmities. "Hospital" 
includes any affiliate, subsidiary, or partnership in which the hospital 
holds a ten (1 0) percent or greater interest. 

E. "Pulmonologist" means a medical professional who special
izes in the diagnosis and treatment of pulmonary disease, regardless 
of whether the medical professional has been certified as a specialist 
in pulmonary disease. "Pulmonologist" does not include medical 
professionals who specialize in the diagnosis and treatment of 
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patients who would not use the type of oxygen systems defined 
herein, such as patients suffering from allergies and pediatric patients 
requiring oxygen systems specially designed for children. 

F. "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

RESPONDENTS 

PAR. 2. Respondent Homecare Oxygen & Medical Equipment 
Company (hereinafter "Homecare") is a limited partnership organ
ized, existing and doing business under and by virtue of the laws of 
the State of California. It has its principal place of business at 4041 
Pike Lane, Suite C, Concord, California. 

Respondent Michael L. Cohen, M.D., is an individual who has 
been, and is now, a general partner of Homecare. As such, he 
formulates, or participates in the formulation of, directs and controls 
the acts and practices of Homecare, including the acts and practices 
set forth in this complaint. His place of business is located at 130 La 
Casa Via, Building 2, Suite 208, Walnut Creek, California. 

Respondent Harry J. MacDannald, M.D., is an individual who has 
been, and is now, a general partner of Homecare. As such, he 
formulates, or participate~ in the formulation of, directs and controls 
the acts and practices of Homecare, including the acts and practices 
set forth in this complaint. His place of business is located at 130 La 
Casa Via, Building 2, Suite 208, Walnut Creek, California. 

Respondent Gerald R. Del Rio, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of 
business is located at 2220 Gladstone, No.3, Pittsburg, California. 

Respondent Ravinder N. Gupta, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of 
business is located at 3741 Sunset Lane, Antioch, California. 

Respondent Gregory D. Anderson, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of 
business is located at 130 La Casa Via, Building 2, Suite 208, Walnut 
Creek, California. 

Respondent David S. Safianoff, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2222 East Street, Suite 300, Concord, California. 
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Respondent Richard S. Kops, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2222 East Street, Suite 300, Concord, California. 

Respondent Richard A. Bordow, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of 
business is located at 2000 Vale Road, San Pablo, California. 

Respondent Herman R. Bruch, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2000 Vale Road, San Pablo, California. 

Respondent Frederick J. Nachtwey, M.D. is an individual who 
has been, and is now, a limited partner in Homecare. His place of 
business is located at 2000 Vale Road, San Pablo, California. 

Respondent Jorge A. Salazar-Suero, M.D., is an individual who 
has been, and is now, a limited partner in Homecare. His place of 
business is located at 2211 East Street, Concord, California. 

PAR. 3. The relevant product market is the market for the sale, 
rental, or lease of oxygen systems. 

PAR. 4. The relevant geographic market is Contra Costa County, 
California, including the southeast portion of Alameda County 
referred to as the "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 

PAR. 5. Since January 1, 1984, Homecare has been engaged in 
the purchasing, offering for sale, rental or lease of DME, including 
oxygen systems and related products, to the public in the relevant 
geographic market. 

PAR. 6. The respondents, Michael L. Cohen, M.D., Harry J. 
MacDannald, M.D., Gerald R. Del Rio M.D., Ravinder N. Gupta, 
M.D., Gregory D. Anderson, M.D., David S. Safianoff, M.D., 
RichardS. Kops, M.D., Richard A. Bordow, M.D., Herman R. Bruch, 
M.D., Frederick J. Nachtwey, M.D., and Jorge A. Salazar-Suero, 
M.D., (collectively the "pulmonologist respondents") are now, and 
have been at all times relevant to this complaint, pulmonologists 
practicing their profession within the relevant geographic market. 

PAR. 7. The pulmonologist respondents hold staff positions or 
have staff privileges at one or more of the following hospitals located 
in the relevant geographic market: Mount Diablo Medical Center, 
located in Concord, California; John Muir Medical Center, located in 
Walnut Creek, California; Los Medanos Community Hospital, 
located in Pittsburg, California; Delta Memorial Hospital, located in 
Antioch, California; Brookside Hospital, located in San Pablo, 
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California; Merrithew Memorial, located in Martinez, California; and 
Doctors' Hospital of Pinole, located in Pinole, California. 

JURISDICTION 

PAR. 8. The acts and practices of respondents alleged in this 
complaint are and have been in or affecting commerce, as "com
merce" is defined in the Federal Trade Commission Act. 

THE INDUSTRY 

PAR. 9. Patients hospitalized with certain forms of lung, heart, 
and other disease are unable to obtain sufficient oxygen from their 
normal breathing. Upon discharge from a hospital, physicians may 
prescribe oxygen for these patients for home use. Because oxygen is 
considered a drug under Food and Drug Administration regulations, 
oxygen for medical use can be provided to patients only pursuant to 
a physician's prescription. 

PAR. 10. Oxygen systems vary in many respects, including, but 
not limited to: the type of system, the level and quality of service 
accompanying the equipment, cost, and price. Patients requiring 
oxygen systems usually possess incomplete knowledge about oxygen 
systems or the companies that provide oxygen systems. As a result, 
patients seldom have a preference for a particular oxygen system 
supplier and rely on hospitals, discharge planners, health care profes
sionals, and other individuals knowledgeable about DME to recom
mend a supplier or to select a supplier on their behalves. 

PAR. 11. In general, patients requiring oxygen systems receive 
the services of pulmonologists or of hospital respiratory therapy 
departments under the supervision of pulmonologists. As a result, 
pulmonologists have the ability to influence the choice of which 
oxygen system and which supplier will be used by these patients 
through ·a variety of means. 

ACTS OR PRACTICES 

PAR. 12. In 1984, Hmnecare was formed to engage in the sale, 
rental or lease of oxygen systems to patients. 

PAR. 13. Partnership interests in Homecare were offered pri
marily to hospitals and pulmonologists. 
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PAR. 14. A majority of the pulmonologists practicing in the 
relevant geographic market joined as partners in Homecare. In all, 
approximately sixty (60) percent of the pulmonologists in the rele
vant geographic market were investors in Homecare or practiced in 
groups consisting of one or more of the pulmonologist respondents. 
Respondents' market position was further enhanced because several 
of the pulmonologist respondents served as medical directors of 
respiratory therapy departments at hospitals in the relevant geograph
ic market. The pulmonologist respondents, therefore, collectively 
possessed market power in the market for the provision of pulmonary 
services. 

EFFECTS 

PAR. 15. Through the aggregation of competitors in the market 
for the provision of pulmonary services alleged in paragraphs twelve 
through fourteen, Homecare has obtained market power in the rele
vant market. 

PAR. 16. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, a barrier to entry has been created in the 
relevant market. 

PAR. 17. As a consequence of the conduct alleged in paragraphs 
twelve through fourteen, free and· open competition has been 
inhibited in the relevant market. 

VIOLATIONS 

PAR. 18. Homecare has acquired and maintained market power 
in the relevant market through the acts and practices set out and 
alleged in paragraphs twelve through fourteen. These alleged acts 
and practices of the respondents constitute unfair methods of com
petition in or affecting commerce in violation of Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. 45. The acts or practices, 
or the effects thereof, are likely to continue or recur in the absence of 
appropriate relief. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
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hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional Office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, or that the facts as alleged in such 
complaint, other than jurisdictional facts, are true and waivers and 
other provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, and having received a comment 
from the respondents describing how the respondents divested assets 
in conformance with the terms of the proposed order and had re
ceived therefore a minority stock interest of less than one (1) percent 
of the outstanding voting stock in a publicly held company, and the 
Commission having determined that retention of the divestiture pro
visions would nonetheless require respondents to divest said stock 
interest, and also having determined that such divestiture of said 
stock interest is not necessary to effectuate the rernedy in this matter 
and that the divestiture provisions therefore can be deleted, now in 
further conformity with the procedure prescribed in Section 2.34 of 
its Rules, the Commission hereby issues its complaint, makes the 
following jurisdictional findings and enters the following order: 

1. Respondent Homecare Oxygen & Medical Equipment Com
pany (hereinafter "Homecare") is a limited partnership organized, 
existing and doing business under and by virtue of the laws of the 
State of California. It has its principal place ·of business at 4041 Pike 
Lane, Suite C, Concord, California. 

Respondent Michael L. Cohen, M.D., is an individual who has 
been, and is now, a general partner of Homecare. His place of 
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business is located at 130 La Casa Via, Building 2, Suite 208, Walnut 
Creek, California. 

Respondent Harry J. MacDannald, M.D., is an individual who has 
been, and is now, a general partner of Homecare. His place of 
business is located at 130 La Casa Via, Building 2, Suite 208, Walnut 
Creek, California. 

Respondent Gerald R. Del Rio, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of 
business is located at 2220 Gladstone, No. 3, Pittsburg, California. 

Respondent Ravinder N. ·Gupta, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 3741 Sunset Lane, Antioch, California. 

Respondent Gregory D. Anderson, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 130 La Casa Via, Building 2, Suite 208, Walnut 
Creek, California. 

Respondent David S. Safianoff, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2222 East Street, Suite 300, Concord, California. 

Respondent Richard S. Kops, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2222 East Street, Suite 300, Concord, California. 

Respondent Richard A. Bordow, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2000 Vale Road, San Pablo, California. 

Respondent Herman· R. Bruch, M.D., is an individual who has 
been, and is now, a limited partner in Homecare. His place of busi
ness is located at 2000 Vale Road, San Pablo, California. 

Respondent Frederick J. Nachtwey, M.D., is an individual who 
has been, and is now, a limited partner in Homecare. His place of 
business is located at 2000 Vale Road, San Pablo, California. · 

Respondent Jorge A. Salazar-Suero, M.D., is an individual who 
has been, and is now, a limited partner in Homecare. His place of 
business is located at 2211 East Street, Concord, California. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 
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ORDER 

I. 

As used in this order, the following definitions shall apply: 

A. "Durable medical equipment" or "DME' means medical 
equipment sold, rented, or leased to customers for home use. DME 
includes, but is not limited to, ambulatory aids, wheelchairs, walkers, 
hospital beds, commodes and respiratory therapy equipn1ent, such as 
oxygen systems. "DME" encompasses all aspects· of supplying 
DME, including, but not limited to, delivering and servicing the 
equipment, and rendering accompanying services to customers. 

B. "Oxygen systems" means DME used to service individuals 
who are unable to obtain adequate oxygen through independent 
breathing. Oxygen systems include, but are not limited to, oxygen 
gas contained in tanks; liquid oxygen stored in reservoirs and smaller, 
portable containers; and electrically-operated oxygen concentrators. 
"Oxygen systems" encompasses all aspects of supplying these 
oxygen systems, including, but not limited to, delivering and servic
ing the equipment, supplying oxygen content, and rendering accom
panying services to customers. 

C. "Hospital" means a health facility, other than a federally
owned facility, having a duly organized governing body with overall 
administrative and professional responsibility and an organized 
professional staff that provides 24-hour inpatient care, and whose 
primary function is to provide inpatient services for medical diag
nosis, treatment, and care of physically injured or sick persons with 
short-term or episodic health problems or infirmities. "Hospital" 
includes any affiliate, subsidiary, or partnership in which the hospital 
holds a ten ( 1 0) percent or greater interest. 

D. "Medical professional" means any individual who is licensed 
by the State of California as a Medical Doctor. 

E. "Pulmonologist" means a medical professional who special
izes in the diagnosis and treatment of pulmonary disease, regardless 
of whether the medical professional has been certified as a specialist 
in pulmonary disease. "Pulmonologist" does not include medical 
professionals who specialize in the diagnosis and treatment of 
patients who would not use the type of oxygen systems defined here-
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in, such as patients suffering from allergies and pediatric patients 
requiring oxygen systems specially designed for children. 

F. "Practicing" means having staff privileges, including, but not 
limited to, active or courtesy staff privileges, at any hospital. 

G. "Relative" means an individual who is related to the individ
ual, as father, mother, son, daughter, brother, sister, uncle, aunt, great 
aunt, great uncle, first cousin, nephew, niece, husband, wife, 
grandfather, grandmother, grandson, granddaughter, father-in-law, 
mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in
law, stepfather, stepmother, stepson, stepdaughter, stepbrother, step
sister, half-brother, half-sister, or who is the grandfather or grand
mother of the spouse of the individual. 

H. "Own" or "Ownership interest" means any and all stock, 
share, capital, equity or other interest, asset, property, license, lease, 
or other right or privilege, tangible or intangible, whether obtained or 
held, directly or indirectly, through any relative, employee or agent, 
or through any corporate or other device. 

I. "Affiliated with" means having an ownership interest in the 
entity or being a member of the same group practice as an investor in 
the entity. 

J. "Relevant geographic market" means Contra Costa County, 
California, including the south-east portion of Alameda County re
ferred to as the "Tri-Valley" area. The Tri-Valley area includes the 
cities of Livermore, Dublin and Pleasanton. 

K. "Service area" means the geographic area in which an entity 
engages in the sale, rental, or lease of oxygen systems. 

L. "Intended service area" means the service area that the entity 
plans to have the capacity to service during its first several years of 
operation. 

II. 

It is ordered, That, for a period of ten ( 1 0) years from the date of 
this order, no respondent shall grant or acquire, with or without 
valuable consideration, an ownership interest in any entity engaged 
in the sale, rental, or lease of oxygen systems in the relevant 
geographic market if, after such grant or acquisition, more than 
twenty-five (25) percent of the pulmonologists practicing in the 
relevant geographic market would be affiliated with the entity. 
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III. 

It is further ordered, That for a period of ten ( 1 0) years from the 
date this order becomes final, the individual respondents shall notify 
the Commission within thirty (30) days after acquiring, either directly 
or indirectly, or through any corporate or other device, any ownership 
interest in an entity engaged in the sale, rental, or lease of oxygen 
systems. Such notification shall include: 

(a) An identification of all owners of the entity; 
(b) An identification of any pulmonologist practicing in the 

entity's service area or intended service area who has an 
ownership interest in the entity; 

(c) A list of all pulmonologists practicing in the entity's service 
area or intended service area; 

(d) A description of the products or services offered, or to be 
offered by the entity; 

(e) A copy of the entity's offering memorandum and/or prospec
tus; and 

(f) An identification of the entity's location, including the loca
tion of any and all of the entity's parent organizations, and 
subsidiaries. 

Respondents shall comply with requests by the Commission staff 
for additional information within fifteen (15) days of service of such 
requests. 

Provided, however, that nothing in this order shall require notice 
for acquisitions of voting securities of any publicly traded company 
involved in the sale, rental, or lease of oxygen systems unless, as a 
result of such acquisition, the respondent would hold more than one 
( 1) percent of such company. 

IV. 

It is further ordered, That the respondent Homecare shall: 

A. Within thirty (30) days from the date this order becomes final, 
distribute a copy of the complaint and order to each managerial em
ployee; 
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B. For a period of five (5) years from the date this order becomes 
final, distribute a copy of the complaint and order to each new man
agerial employee within thirty (30) days of the entrance of such 
employee to employment; 

C. For a period of five (5) years from the date this order becomes 
final, distribute a copy of the complaint and order to each new partner 
within thirty (30) days of the entrance of such partner to the partner
ship. 

v. 

It is further ordered, That: 

A. Within sixty (60) days from the date this order becomes final, 
each respondent shall file with the Commission a verified written 
report of compliance with this order; 

B. One year from the date this order becomes final and annually 
thereafter for nine (9) years, each respondent shall file with the Com
mission a verified written report of compliance with this order. 

VI. 

It is further ordered, That respondent Homecare, upon written 
request of the staff of the Federal Trade Coil1Jlllssion, made to Home
care, for the purpose of determining or securing compliance with this 
order, and subject to any legally recognized privilege, shall permit 
duly authorized representatives of the Commission: 

A. Reasonable access during Homecare' s office hours, in the 
presence of counsel, to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, reports, and other records and docu
ments in Homecare' s possession or control that relate to any matter 
contained in this order; and 

B. An opportunity, subject to Homecare's reasonable conven
ience, to interview general partners or employees of Homecare, who 
may have counsel present, regarding such matters. 
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VII. 

It is further ordered, That respondent Homecare notify the 
Commission at least thirty (30) days prior to any consummation of an 
organizational change, such as dissolution, assignment or sale result
ing in the emergence of a successor organization, or any other change 
in the organization that may affect compliance with the obligations 
arising out of the order. 

Commissioner Azcuenaga and Commissioner Starek dissenting. 1 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Today the ,Commission issues three consent orders minus the 
divestiture requirements that were in the orders as published for pub
lic comment. By way of explanation, the Commission states that the 
respondents, by letter, assert that they "divested assets in confor
mance with the terms of the proposed order[s]" and that the Commis
sion has determined that retaining the divestiture requirement "is not 
necessary to effectuate the remedy" in these matters. 1 In fact, the 
respondents have not divested "in conformance" with the proposed 
orders, and the sale that the respondents made does not accomplish 
the remedy that the Commission sought or otherwise cure the alleged 
competitive problem. The revised orders are inconsistent with the 
complaints on which they are based, they are inconsistent with the 
proposed orders that were published for comment, and, finally, they 
are internally inconsistent. Although I voted for the proposed orders 
that were published for comment,2 I do not join today's decision. 

The theory of violation in each of the three Home Oxygen cases 
as alleged in the complaints is that ownership of a home oxygen 
supplier by the majority of pulmonologists in a particular market 
enables the home oxygen supplier to create barriers to entry (i.e., 
through patient referrals by the owner-pulmonologists and the result
ing inability of another oxygen supplier to obtain referrals from 

1 
Prior to leaving the Commission, former Commissioner Owen and fonner Commissioner Yao 

registered their votes in the affirmative for the Complaint and the Decision and Order in this matter. 

1 
Decision and Order in each matter at 2. 

2 
A copy of my concurring statement of November I, 1993, is attached and incorporated by 

reference. The concerns I expressed in that statement continue. 
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pulmonologists) and to inhibit competition in the home oxygen 
market. 3 To remedy the alleged violations, the orders that were 
accepted for public comment required divestitures to reduce the 
number of pulmonologists owning interests in a single home oxygen 
company "such that no greater than 25% of the pulmonologists 
practicing in the relevant geographic market are affiliated with" any 
one home oxygen company. 

During the public comment period, counsel for the respondent
pulmonologists informed the Commission that the doctors had sold 
their home oxygen companies to a large, publicly-held, medical 
supply company (which I will call Newco), in exchange for shares in 
that company.4 The pulmonologists in effect traded their interests in 
their local home oxygen partnerships for interests in a large corpora
tion. The Commission today decides that the sale to Newco obviates 
the need for the divestitures that were required under the orders. The 
argument, as I understand it, is that the doctors hold a decidedly 
minor percentage of Newco (less than 1%) and that the small size of 
their ownership share somehow cures the competitive concerns de
scribed in the complaints.5 I disagree. 

The theory of violation in these cases does not tum on control by 
the physicians of the home oxygen suppliers or on the percentage of 
each home oxygen supply company owned by the doctors. Instead, 
the concern was the aggregation in a single oxygen supply company 
of ownership interests of a majority of pulmonologists in the relevant 
geographic market. The required divestiture was to reduce the num
ber of pulmonologists having an ownership interest in any one home 
oxygen supplier. The sale of the home oxygen companies to Newco 
is unresponsive to the concern underlying the complaints, because the 
ownership interests of some 60o/o or more of the pulmonologists in 
the market still are aggregated in a single company. 6 

3 . 
Paragraphs 12-17 of the complamts. 

4 . 
Letter from Dav1d T. Alexander, Esq., to FTC, Jan. 18, 1994 (counsel for Home Oxygen & 

Medical Equipment Co. and individual doctors); Jetter from Robert J. Enders, Esq., to FTC, Jan. 14, 
1994 (counsel for Homecare Oxygen & Medical Equipment Co. and individual doctors). 

5 
See letter from Robert J. Enders, Esq., to the FTC, Jan. 14, 1994, at 3. According to Mr. Enders, 

the sale of the home oxygen company to "a publicly traded company should alleviate concerns of the 
Commission and its staff about pulmonologist control, through ownership, in entities engaged in the 
sale, rental or lease of oxygen systems." 

6 
Before Newco, a majority of pulmonologists in each of two adjacent markets owned interests 

in two different home oxygen supply companies. Now, a majority of put monologists in the two adjacent 
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The individual doctors may have reduced incentives to refer 
patients to Newco, if the financial rewards of stock ownership are 
less than those of partnership interests.7 The relative incentives might 
be important to a doctor who held both Newco shares and a home 
oxygen partnership, but, as I understand it, the doctors' entire part
nership interests have been converted to Newco shares and the home 
oxygen partnerships no longer exist as separate entities. A doctor 
who owns an interest in Newco probably will have greater incentives 
to refer patients to Newco than to a company in which he or she does 
not own an interest. 

The resolution accepted by the Commission today-- sale by the 
respondents of their companies to Newco in exchange for Newco 
shares, in lieu of divestiture to reduce the number of doctors affiliated 
by ownership with a single oxygen supply company-- is inconsistent 
with the theory of violation alleged in the complaints, because the 
sale to Newco does not reduce the number of doctors affiliated by 
ownership with a single oxygen supply company. For the same rea
son, the resolution accepted by the Commission is inconsistent with 
the remedial provisions of the orders that were published for com
ment and does not remedy the competitive problem. 

The Commission's decision also is internally inconsistent, be
cause each of the orders accepted today expressly bars the respon
dent-pulmonologists from granting or acquiring an interest in any 
home oxygen supplier-- if that would result in an affiliation with the 
supplier of more than 25o/o of pulmonologists in the geographic 
market8 --at the same time that it accepts the sale to Newco, which 
is precisely the same conduct. As a result, in each of the orders 
accepted today, the Commission both sanctions the arrangement 
resulting from the sale to Newco (i.e., a home oxygen company in 
which more than 25% of pulmonologists have an ownership interest) 

markets combined own interests in one home oxygen supply company, Newco. With its acquisition of 
the home oxygen companies, Newco has acquired the market power that the respondents al.legedly had 
aggregated. 

7 
The home oxygen companies were partnerships, and Newco is a publicly held corporation. We 

have no information about actual gains to the doctors from either form of ownership on which to base 
a comparative analysis. 

8 
Paragraph II of each of the orders bars the respondents from granting or acquiring "an 

ownership in(,erest in any entity engaged in the sale, rental, or lease of oxygen systems ... if ... more 
than twenty-five percent of the pulmonologists practicing in the relevant geographic market would be 
affiliated with the entity." Thus, paragraph II of the orders would bar the very transfer that the 
Commission today sanctions. 
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and prohibits any action to create the same arrangement in the future. 
The public will need the wisdom of Solomon to discern what these 
orders portend for future enforcement. 

I dissent. 

[The following statement was issued in November 1993, when the 
orders as then proposed were published for public comment.] 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Although I have joined in the Commission's decision to accept 
these consent agreements for public comment, I have reservations 
about the usefulness of the orders to which the respondents have 
consented and about the advisability, on the basis of the information 
we have, of charting the new territory that these cases represent. 
Here, I believe, sufficient evidence exists to satisfy the statutory stan
dard of reason to believe the law has been violated but precious little 
more. As I have said before, the truncated record on which consent 
agreements ordinarily are based leaves something to be desired as a 
basis for establishing new Commission policy. 

Antitrust analysis, as we know it today, requires a search for 
understanding of markets, an understanding that, experience shows, 
may be founded on elements that lie well below the surface of what 
even those in a particular industry may readily comprehend. See, 
e.g., Broadcast Music, Inc. v. CBS, 441 U.S. 1 (1979). It is easy to 
underestimate the difficulty of showing justifications that are cogni
zable under the antitrust laws and sufficient to defend against the 
application of novel antitrust theories. The Commission may not be 
as well positioned as the parties to identify and understand justifica
tions for the challenged conduct. Yet the parties may be ill-equipped 
to undertake the esoteric analytic endeavor that modern antitrust law 
may demand. When neither the parties nor the Commission fully 
comprehends the justifications, "ignorance leads straight to condem
nation," Chicago Professional Sports Limited Partnership v. NBA, 
961 F.2d 667, 676 (7th Cir. 1992), and condemnation without 
understanding may lead to consumer harm. 

It is useful, indeed, advisable for the Commission to continue to 
evaluate new factual situations and to develop new theories under 
Section 5 of the Federal Trade Commission Act to remedy anticom
petitive effects. But it is well, in doing so, to keep in mind the 
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admonition of the court in Chicago Professional Sports Limited 
Partnership v. NBA, 961 F.2d at 676, that "[e]xplanations of 
problematic conduct take time to develop and more time to test. ... 
Understanding novel practices may require years of study and 
debate." · 

I have voted to publish the consent agreements for comment but 
remain mindful of these concerns. 

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

Nearly eleven months ago, over my dissent, the Commission 
accepted consent agreements with three groups of pulmonologists 
practicing in two counties in the eastern San Francisco Bay Area. 
Further analysis of these matters in the intervening months has not 
provided me with reason to believe that respondents' conduct 
violated Section 5 of the Federal Trade Commission Act. Therefore, 
I cannot agree with the Commission's decision to issue the com
plaints and the modified final versions of the consent orders. 

I have continued to evaluate these matters with great care and an 
open mind since the Commission accepted the consent agreements. 
Nevertheless, I remain unpersuaded of the theory on which these 
cases rely. That theory -- stated with breezy imprecision in para
graphs 12 through 18 of the complaints -- appears to be that: 

A majority (in fact, approximately 60 percent) of the pulmo
nologists in each relevant geographic market1 were investors in 
Home Oxygen and Homecare Oxygen; 
The "market position" of each respondent group was "further 
enhanced" because several Home and Homecare pulmonologists 
served as medical directors of the respiratory therapy departments 
at some hospitals in the relevant markets; 
The "aggregation of competitors" embodied by these pulmo
nologist-owned firms gave Home and Homecare some sort of 

1 
The complaints define the geographic markets as most of Alameda County for Home Oxygen, 

and Contra Costa County and a portion of Alameda County for Homecare Oxygen. 
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power2 in an allegedly relevant market for "the sale, rental, or 
lease of oxygen systems" in Alameda and Contra Costa Counties; 
This "conduct" -- by which I presume the Commission means the 
"aggregation of competitors" into Home and Homecare and the 
"further enhance[ment]" of "market position" stemming from 
departmental directorships -- resulted in the creation of barriers 
to entry into the oxygen systems market and the inhibition of 
"free and open competition" in that market; and 
The alleged "acts and practices" allowed Home and Homecare to 
acquire and maintain "market power" and constitute unfair meth
ods of competition, in violation of Section 5. 

When this chain of assertions is distilled, the essential claim -- the 
one on which liability under Section 5 is predicated -- is that owner
ship of an oxygen systems company by a majority of a county's pul
monologists sufficed to confer market power in the oxygen systems 
business. Yet as I noted in my earlier dissent in this case, "[m]arket 
power is not necessarily created when a majority share of a relevant 
market is attained. Market power is defined as 'the ability profitably 
to maintain prices above competitive levels for a significant period 
of time. "'3 One of my" problems with the case is that neither the 
information gathered in this investigation nor the proposed com
plaints themselves persuasively explain how a majority share of 
pulmonology practice in Alameda and Contra Costa Counties, as 
"enhanced" by. certain owners' leadership roles in some hospitals' 
respiratory therapy departments, gave rise to market power in oxygen 
systems. 

2 
Inconsistencies between the Home and Homecare complaints give rise to ambiguities about this 

claim. Whereas the Homecare complaint (paragraph 15) alleges that the "aggregation of competitors 
in the market for the provision of pulmonary services" gave Homecare "market power'' in the market 
for oxygen systems, the complaint against Home (paragraph 15) and the separate complaint against 
certain Home pulmonologists (paragraph 15) merely assert that this "aggregation of competitors" gave 
Home "a market share of approximately sixty (60) percent" in that market only in paragraph 18 do the 
latter two complaints aver that Home somehow "acquired and maintained market power in the relevant 
market." (The Homecare complaint contains a similar paragraph.) 

3 
Statement of Commissioner Roscoe B. Starek, III ("Statement") at 2 (quoting U.S. Department 

of Justice and Federal Trade Commission, Horizontal Merger Guidelines. Section 0.1, 4 Trade Reg. 
Rep. (CCH) paragraph 13,104 (1992)). That Statement, which is attached hereto, also noted the 
Commission's formulation of the test for market power in a previous Section 5 case: "The test for 
market power depends on all the relevant characteristics of a market: the strength and capacity of 
current competitors; the potential for entry; the historic intensity of competition; and the impact of the 
legal or natural environment, to name just a few." General Foods Corp., 103 FTC 204, 345 ( 1984). 
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The complaints, treatment of conditions of entry into oxygen 
systems illustrates (but by no means exhausts) the infirmities of the 
majority's approach. Rather than set forth a credible theory of entry 
barriers, the complaints charge -- in tautological fashion -- that "a 
barrier to entry has been created" purely and simply "[a]s a conse
quence of' the ownership structure of Home and Homecare. This 
says nothing about the difficulties facing prospective entrants or 
about the success rates of firms that operate in the markets independ
ently of the Home and Homecare organizations, and thus leaves 
unanswered the question whether Home or Homecare possesses 
market power.4 

I also note that the consent orders do nothing to deal with the 
actual conduct that must constitute the other key component (in 
addition to "market power") of the majority's theory in this case. I 
allude, of course, to "self-referral," a commonly encountered phe
nomenon in the medical field. Self-referral is a complex subject that 
requires considerable further analysis, and thus I am relieved that the 
orders do not prohibit self-referral but simply limit the market share 
of the respondent pulmonologists associated with an entity providing 
home oxygen. Although physician ownership of ancillary services 
may create an incentive to refer for services that are not medically 
necessary, I noted in my previous dissent that "it is critical to 
distinguish between the potential for anticompetitive harm and the 
potential for inappropriate or excessive referrals resulting from physi
cian ownership. Regardless of market share or market power, 
physicians sometimes may make inappropriate treatment referrals to 
facilities in which they have a financial interest. While real consumer 
injury can result from such 'self-referral,' this behavior is not by 
itself actionable under the antitrust laws .... [W]e should be careful 
to distinguish anticompetitive behavior from other forms of imperfect 

4 
I noted in my previous dissent that "an exercise of market power [on the part of a joint venture 

such as Home or Homecare] is possible only when the coordination ofactivities within such a venture 
insulates the participating physicians from outside competition sufficiently that they are able to raise 
prices or reduce services. [paragraph] For example, in some cases, an exercise of market power may be 
possible if enough of the market is aggregated through the joint venture so that there is insufficient 
remaining market demand to sustain viable competitors. That clearly is not the case here." Statement 
at 4. Indeed, my earlier dissent noted the substantial number of competing oxygen system fim1s outside 
the Home and Homecare organizations in Alameda and Contra Costa Counties and the absence of 
evidence that any of those competitors suffer from competitive weaknesses. /d. at 3. 
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market performance."5 In short, any injury involving self-referral 
that does not also flow from an exercise of market power is not 
"antitrust injury ."6 

I would of course support a challenge to an ancillary services 
joint venture if the facts unearthed in the investigation demonstrated 
that the venture was likely to have the requisite anticompetitive ef
fects. In the matters before us, however, the complaints do not set 
forth a coherent theory of anticompetitive effects. I therefore respect
fully dissent.7 

ATTACHMENT 

STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III 

I respectfully dissent from the Commission's decision to accept 
for public comment the consent orders in these matters. The 
challenged conduct does appear to have the potential to be anti
competitive. Under the rule of reason, however, the evidence 
presented does not indicate that the conduct of the respondents was 
anticompetitive or that. it is likely to have been anticompetitive. 1 

Therefore, I do not have reason to believe that the respondents have 
violated Section 5 of the FTC Act, as the complaints allege. 

5 
/d. at 3-4 (footnote omitted). My dissent continued: "If patients seldom question their 

physicians' referrals, physicians could profit from directing patients to home oxygen providers in which 
they have an ownership interest. But any such 'vertical control' that physicians have does not 
necessarily result in any horizontal market power of the ancillary ventures in which they have an 
interest.'' /d. at 4. · 

6 
Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 ( 1990); Cargill, Inc. v. Monfort 

of Colorado, Inc., 479 U.S. 104, 109-10 (1986); Brunswick Corp. v. Pueblo Bowl-0-Mat, Inc., 429 U.S. 
477, 489 (1977). 

7 
Notwithstanding my conclusion that no orders should be issued, I agree with the majority 

inasmuch as it decided to delete the divestiture requirements from the final orders, for the reasons set 
forth in the third paragraph of the preamble to each Decision and Order. 

1 
The challenged conduct must be analyzed under the rule of reason. The arrangements at issue 

cannot be characterized as naked restraints of trade subject to summary condemnation, and thus the rule 
of reason applies. See NCAA v. Board of Regents, 468, U.S. 85, 103 ( 1984). The joint DOJIFTC Health 
Care Enforcement Guidelines indicate that the antitrust agencies will apply a rule of reason to conduct 
falling outside of well defined ··safety zones." Statements of Antitrust Enforcement Policy in the Health 
Care Area, Department of Justice and Federal Trade Commission, September 15, 1993. at 10-11,36. 
The six policy statements of these Guidelines do not explicitly cover the type of conduct at issue here, 
i.e., physician-owned ancillary joint ventures. In any case, the arrangements here most likely would fall 
outside of any safety zone similar to those defined in the Guidelines, because they appear to have market 
shares of about 60% in their respective markets. 
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The complaints name two limited partnerships and 28 pulmo
nologist partners in these ventures. The complaints allege that the 
respondents have "acquired and maintained market power" (para
graph 18) as a consequence of the fact that a "majority" of the 
pulmonologists in each of the two areas in which the two partnerships 
operate are partners in the ventures (paragraph 14). I am concerned 
that this might be read to imply that the Commission will take 
enforcement actions against physician-owned ancillary joint ventures 
simply because participating physicians constitute a majority of those 
practicing in the relevant market, without regard to the ventures' 
effects or likely effects on the market. 

The complaints do not challenge, and the consent agreements do 
not prohibit, "self-referral" of patients to entities owned by the 
respondent physicians. 2 However, the Analysis of Proposed Consent 
Order to Aid Public Comment states that the respondents were able 
to "acquire and maintain market power" because "pulmonologists 

· have the ability to influence the choice of oxygen suppliers to service 
patients needing oxygen at home." Because pulmonologists make 
referrals to providers of home oxygen services, they do have the 
ability to influence their patients' choice of oxygen suppliers. But 
this "influence" does not necessarily equate to or result in any market 
power. 

Market power is the focus of the Commission's analysis of 
physician-owned ancillary joint ventures. In fact, the very violation 
alleged in the complaints in these matters is that the ventures 
"acquired and maintained market power." Market power is not 
necessarily created when a majority share of a relevant market is 
attained. Market power is defined as "the ability profitably to 
maintain prices above competitive levels for a significant period of 
time."3 Within the context of a case under Section 5 of the FTC Act, 
the Commission has argued that: 

2 
The President recently signed legislation prohibiting physicians from self-referral of Medicare 

patients for several categories of services, including those services provided by the respondents. 
Omnibus Budget Reconciliation Act of 1993, Pub. L. No I 03-66, ch. 2, Section 5074. Because the vast 
majority of home oxygen services apparently are sold to Medicare patients, it may be the case that 
virtually no home oxygen provider would be willing to maintain physician ownership that would cut 
itself off from the vast majority of market demand. If that is the case, Commission action on this matter 
is moot. However, I am not certain that this is true, and more importantly, this case might be viewed as 
precedent for Commission actions outside of the services covered by the recent legislation. 

3 
U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines 

( 1992), reprinted in 4 Trade Reg. Rep. (CCH) paragraph 13104, Section 0.1 ("Sellers with market power 
also may lessen competition on dimensions other than price, such as product quality, service, or innova
tion.") 
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The test for market power depends on all of the relevant characteristics of a market: 
the strength and capacity of current competitors; the potential for entry; the historic 
intensity of competition; and the impact of the legal or natural environment, to 
name just a few. 4 

Here, the two limited partnerships each have approximately 60% 
market shares in the respective counties in which they operate. 
Assuming, arguendo, that the alleged product and geographic mar
kets are relevant antitrust markets, these market shares alone do not 
justify an inference of market power. In addition to the respondents, 
the evidence indicates that there are nine competing sellers of home 
oxygen in Alameda County, and eight competing sellers in Contra 
Costa County. Some of these firms have market shares of about 10%. 

If these other firms suffer from substantial competitive weakness
es that prevent them from offering the same quality of services or the 
same low prices as the respondents, the respondents might be able to 
exercise market power through their joint ventures. I have not seen 
evidence that any of these competitors have such competitive weak
nesses.5 

Medicare patients, who apparently comprise the vast majority of 
patients purchasing home oxygen services, might be less price sensi
tive than third-party payers such as HMOs, and thus might appear to 
be vulnerable to anticompetitive behavior. Medicare's restrictive 
reimbursement policies may severely limit suppliers, potential ability 
to exercise market power. But it is doubtful that these policies elimi
nate the possibility of an exercise of market power in these markets. 

It sometimes has been argued that physician ownership can create 
an incentive to refer for financial gain for services that are not medi
cally necessary. But it is critical to distinguish between the potential 
for anticompetitive harm and the potential for inappropriate or ex
cessive referrals resulting from physician ownership. Regardless of 
market share or market power, physicians sometimes may make 
inappropriate treatment referrals to facilities in which they have a 

4 
General Foods Corp. l03 FfC 204,345 (1984). 

5 
In fact, one major third-party payer in the region purchases home oxygen primarily from one 

of the respondents' ventures in one county, while in the other county it purchases home oxygen 
primarily from one of the respondents' competitors. While hardly dispositive on this issue, this suggests 
that this major customer considers the available services of the respondents, competitors to be of 
acceptable and comparable quality and price. 
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financial interest.6 While real consumer injury can result from such 
"self -referral," this behavior is not by itself actionable under the anti
trust laws. Of course, this does not mean that anticompetitive 
behavior could not occur in these markets. But we should be careful 
to distinguish anticompetitive behavior from other forms of imperfect 
market performance. 

If patients seldom question their physicians' referrals, physicians 
could profit from directing patients to home oxygen providers in 
which they have an ownership interest. But any such "vertical 
control" that physicians have does not necessarily result in any 
horizontal market power of the ancillary ventures in which they have 
an interest. An ancillary venture can enable the participating physi
cians to coordinate some of their competitive activities. But an 
exercise of market power is possible only when the coordination of 
activities within such a venture insulates the participating physicians 
from outside competition sufficiently that they are able to raise prices 
or reduce services. 

For example, in some cases, an exercise of market power may be 
possible if enough of the market is aggregated through the joint ven
ture so that there is insufficient remaining market demand to sustain 
viable competitors. That clearly is not the case here. The evidence 
is at best ambiguous as to whether these ventures, which have been 
in operation since 1984, have had any anticompetitive effect. 

Physician-owned ancillary joint ventures have a potential to ac
complish significant cost savings that can be passed on to consumers 
in the form of lower prices and higher quality of care. Physicians 
frequently may be in the best position to recognize a potential 
demand for an ancillary medical service in their community, to back 
up this perception with their own capital, and to operate and monitor 
the venture's performance. Clearly physicians and hospitals could 
have more control over the quality of a service by owning a supplier 
of that service than by merely writing a prescription. Evidence that 
physician investors frequently are passive with respect to the opera-

6 
The potential problem of inappropriate referrals made for financial gain is not limited to 

instances in which physicians have financial interests in facilities, equipment, or service providers that 
are physically or legally separate from their primary practices. The potential problem is present 
whenever a physician performs both diagnosis and treatment. Patients and third-party payers have 
limited information about whether treatments are medically necessary, and thus physicians frequently 
have some degree of discretion to recommend treatments that are not necessary. 



HOMECARE OXYGEN & MEDICAL EQUIPMENT CO., ET AL. 729 

706 Statement 

tion of these companies does not dismiss the potential of these ven
tures to accomplish substantial efficiencies. 

Of course, the respondents' large scale and market share may not 
be necessary to achieve the potential efficiencies of such arrange
ments. But even incontrovertible evidence that these firms did not 
gain additional efficiency by growing to their current size would be 
relevant only after a determination that the firms had acted anti
competitively. 

The orders continue to allow self-referral, and only limit the mar
ket share of the respondent pulmonologists associated with an entity 
providing home oxygen. Thus, the remedy does not address any 
harm that might result from the mere fact of self-referral.7 The order 
also would allow efficiencies from self-referral to occur, but it is far 
from clear that the restructuring of the two ventures required under 
the orders would preserve all of the efficiencies that they may have 
been able to accomplish. Thus it may be the case that the orders 
reduce efficiency, do not reduce market power, and also fail to ad
dress any real harm to consumers that might result from self-referral. 

The overriding reason to cast my vote against the acceptance of 
these consents is the precedential effect of discouraging physicians 
and hospitals from forming ancillary ventures, particularly in circum
stances in which it may be important to achieve a high market share 
in order to gain efficiencies, or even to be able to introduce a service 
that benefits consumers in the area. Thus, enforcement actions 
should be limited to conduct for which anticompetitive harm is de
monstrable or highly likely to occur. Because that burden has not 
been met, I respectfully dissent from the Commission's actions in 
these matters. 

7 
As I noted above, self-referral by itself is not actionable under the antitrust laws. Thus it is 

appropriate that any such perceived harm is not addressed in an order resolving the allegations in these 
complaints. 
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IN THE MATTER OF 

THE DOW CHEMICAL COMPANY, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3533. Complaint, Sept. 23, 1994--Decision, Sept. 23, 1994 

This consent order requires, among other things, Marion Merrell Dow Inc. to 
license its dicyclomine formulations and production technology to a third party 
within twelve months, and to contract manufacture dicyclomine for the third 
party while that party awaits Food and Drug Administration approval to sell its 
own dicyclomine. The consent order also prohibits, for ten years, acquisition 
of any dicyclomine manufacturing, production or distribution capabilities with
out prior Commission approval. 

Appearances 

For the Commission: Ann B. Malester, Claudia R. Higgins, 
James Egan and Mary Lou Steptoe. 

For the respondents: Michael Malina, Kaye, Scholer, Fierman, 
Hays & Handler, New York, N.Y. Edward H. Stratemeier, in-house 
counsel for Marion Merrell Dow Inc., Kansas City, MO. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondents, The Dow Chemical Company ("Dow"), 
a corporation subject to the jurisdiction of the Commission, and 
Marion Merrell Dow Inc. ("MMD"), a subsidiary of Dow and a 
corporation subject to the jurisdiction of the Commission, acquired 
certain stock of the Rugby-Darby Group Companies, Inc. ("Rugby"), 
a corporation also subject to the jurisdiction of the Commission, in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade Commission Act, as amended, 
("FTC Act"), 15 U.S.C. 45; and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint pursuant to Section 11 of the Clayton Act, 
as amended, 15 U.S.C. 21, and Section 5(b) of the FTC Act, as 
amended, 15 U.S.C. 45(b), stating its charges as follows: 
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I. DEFINITIONS 

I. For the purposes of this complaint, the following definitions 
apply: 

(a) "Respondent Dow" or "Dow" means The Dow Chemical 
Company, a corporation organized and doing business under the laws 
of the state of Delaware, its predecessors, subsidiaries, divisions, 
groups and affiliates controlled by Dow and their respective directors, 
officers, employees, agents and representatives acting on behalf of 
Dow, and their successors and assigns. 

(b) "Respondent MMD" or "MMD" means Marion Merrell Dow 
Inc., a corporation organized and doing business under the laws of 
Delaware, its predecessors, subsidiaries, divisions, groups and affil
iates controlled by MMD and their respective directors, officers, 
employees, agents and representatives acting on behalf of MMD, and 
their successors and assigns. 

(c) "Rugby" means Rugby Group, Inc. 
(d) "Commission" means the Federal Trade Commission. 
(e) "Acquisition" means the acquisition by MMD of certain stock 

of Rugby relating to the production of generic pharmaceutical prod
ucts, which stock is the subject of a stock purchase agreement dated 
October 4, 1993. 

II. THE RESPONDENTS 

2. Respondent Dow, which controls MMD and holds a majority 
of MMD' s stock, is a corporation organized and existing under the 
laws of the state of Delaware, with its principal place of business 
located at 2030 Dow Center, Midland, Michigan. 

3. Respondent MMD, a subsidiary of Dow, is a corporation 
organized and existing under the laws of the state of Delaware, with 
its principal place of business located at 9300 Ward Parkway, Kansas 
City, Missouri. 

4. MMD manufactures and sells pharmaceutical products and 
products for hospital use, including cardiovascular products, respira
tory products, smoking cessation products and gastrointestinal prod
ucts, such as Bentyl® (the branded dicyclomine hydrochloride), an 
antispasmodic drug used for the treatment of functional or irritable. 
bowel syndrome. 
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5. Respondents at all times relevant herein have been engaged 
in commerce as "commerce" is defined in Section 1 of the Clayton 
Act, as amended, 15 U.S.C. 12, and are corporations whose business 
affects commerce as ''commerce" is defined in Section 4 of the FTC 
Act, as amended, 15 U.S.C. 44. 

III. THE ACQUIRED COMPANY 

6. Rugby is a corporation organized and existing under the laws 
of the state of New York, with its principal offices located at 100 
Banks Avenue, Rockville Centre, New York. 

7. Rugby manufactures and sells pharmaceutical products, in
cluding generic dicyclornine hydrochloride used for the treatment of 
irritable bowel syndrome. 

8. Rugby is, and at all times relevant herein has been, engaged 
in commerce as "commerce" is defined in Section I of the Clayton 
Act, as amended, 15 U.S.C. 12, and is a corporation whose business 
affects commerce as "commerce" is defined in Section 4 of the FTC 
Act, as amended, 15 U.S.C. 44. 

IV. THE ACQUISITION 

9. On October 4, 1993, MMD and Rugby signed a stock 
purchase agreement whereby MMD acquired certain stock of Rugby 
for approximately $300 million. 

V. THE RELEVANT MARKET 

10. The relevant line of commerce in which to analyze MMD's 
acquisition is the market for dicyclornine hydrochloride capsules and 
tablets. 

11. The relevant section of the country is the United States. 
12. The relevant market is highly concentrated. MMD and Rugby 

are the only United States Food and Drug Administration approved 
manufacturers of dicyclomine hydrochloride capsules and tablets. 

VI. ENTRY CONDITIONS 

13. Entry into the relevant market is difficult and time consuming. 
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VII. COMPETITION 

14. Prior to the acquisition, MMD and Rugby were actual com
petitors in the relevant market. 

VIII. EFFECTS OF THE ACQUISITION 

15. The effect of the acquisition may be substantially to lessen 
competition or tend to create a monopoly in the relevant market in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the FTC Act, as amended, 15 U.S.C. 45, in the 
following ways, among others: 

(a) The acquisition eliminated actual, direct and substantial com
petition between MMD and Rugby; 

(b) The acquisition increased the likelihood that MMD will exer
cise market power in the relevant market; and 

(c) The acquisition created a monopoly in the manufacture ~nd 
sale of dicyclomine hydrochloride capsules and tablets. 

IX. VIOLATIONS CHARGED 

16. The acquisition described in paragraph nine constitutes a 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the FTC Act, as amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of the consummated acquisition of certain stock of Rugby-Darby 
Group Companies, Inc. ("Rugby") by Marion Merrell Dow Inc. 
("MMD"), a subsidiary of The Dow Chemical Company ("Dow") 
(collectively referred to as "respondents"), and respondents having 
been furnished thereafter with a copy of a draft of complaint that the 
Bureau of Competition presented to the Commission for its consid
eration and which, if issued by the Commission, would charge re
spondents with violations of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade Commis
sion Act, as amended, 15 U.S.C. 45; and 
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Respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondents of all the jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the execut
ed consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure described in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional find
ings and enters the following order: 

1. Respondent Dow is a corporation organized, existing, and 
doing business under and by virtue of the laws of the state of Dela
ware, with its principal place of business located at 2030 Dow 
Center, Midland, Michigan. 

2. Respondent MMD is a subsidiary of Dow, and is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the state of Delaware, with its principal place of business 
located at 9300 Ward Parkway, Kansas City, Missouri. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Dow" means The Dow Chemical Company, its predecessors, 
subsidiaries, divisions, groups and affiliates controlled by Dow, and 
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its respective directors, officers, employees, agents and representa
tives, and their respective successors and assigns. 

B. "MMD" means Marion Merrell Dow Inc., its predecessors, 
subsidiaries, divisions, groups and affiliates controlled by MMD, and 
its respective directors, officers, employees, agents and representa
tives, and their respective successors and assigns. 

C. "Rugby" means Rugby Group, Inc., its predecessors, subsid
iaries, divisions, groups and affiliates controlled by Rugby, and its 
respective directors, officers, employees, agents and representatives, 
and their respective successors and assigns. 

D. "Respondents" means Dow and MMD. 
E. "Commission" means the Federal Trade Commission. 
F. "Acquisition" means the acquisition by respondents of certain 

Rugby stock that is the subject of a stock purchase agreement dated 
October 4, 1993. 

G. "Rugby intangible dicyclomine assets" means those assets 
relating to the manufacture and sale of dicyclomine tablets and cap
sules acquired in the Acquisition that are not part of Rugby's physical 
facilities or other tangible assets, including but not limited to all 
formulations, patents, tr~de secrets, technology, know-how, specifi
cations, designs, drawings, processes, quality control data, research 
materials, technical information, management information systems, 
software, the Drug Master file, and all information relating to United 
States Food and Drug Administration ("FDA") approvals. 

H. "Potential New Entrant" means the person(s) for whom 
MMD shall contract manufacture, and to whom MMD shall sell, 
dicyclomine tablets and capsules and license the Rugby intangible 
dicyclomine assets. The Potential New Entrant must be a generic or 
a branded pharmaceutical manufacturer with manufacturing facilities 
approved by the FDA for the manufacture of generic or branded phar
maceutical products in the United States. 

I. "Dicyclomine tablets and capsules" means pharmaceutically 
acceptable finished tablets and capsules consisting of either 1 Omg or 
20mg of dicyclomine hydrochloride U.S.P. manufactured under an 
approved New Drug Application ("NDA") or an approved Abbrevi
ated New Drug Application ("ANDA") for sale in the United States 
and that have received at least an AB rating by the FDA. 

J. "Contract manujacture" means the manufacture of an un
limited volume of dicyclomine tablets and capsules by MMD for sale 



736 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

to a Potential New Entrant in finished packaged form suitable for 
commercial sale in the United States. 

K. "Finished packaged form" means packaged in all forms 
required by the Potential New Entrant so as to optimize sales and 
distribution of the product, including but not limited to inscribing the 
name and identification codes of the Potential New Entrant on the 
packaging of dicyclomine capsules or tablets, and packaging the 
dicyclomine tablets and capsules in units required by the Potential 
New Entrant, as permitted by Rugby's existing ANDA. 

L. "Fonnulation" means any and all information, including both 
patent and trade secret information, technical assistance and advice, 
relating to the manufacture of dicyclomine tablets and capsules that 
meet United States Food and Drug Administration approved speci
fications therefore. 

II. 

It is further ordered, That: 

A. Within twelve (12) months from the date this order becomes 
final, MMD shall enter into an agreement (hereinafter "agreement"), 
in good faith: 

1. To license to the Potential New Entrant in perpetuity a non
exclusive right to the Rugby intangible dicyclomine assets at no mini
mum price; and 

2. To contract manufacture and deliver in a timely manner the 
volume of dicyclomine tablets and capsules requested by the Poten
tial New Entrant, at a price not to exceed 48% of the Average Whole
sale Price of Rugby's dicyclomine tablets and capsules in effect as of 
July 2, 1993. 

MMD shall enter into such agreement to license and contract manu
facture only with a Potential New Entrant that receives the prior 
approval of the Commission, and only in a manner that receives the 
prior approval of the Commission and that is consistent with the 
purposes of this order. The purposes of this order are: (a) to provide 
the means for establishing an ongoing, viable enterprise to replace the 
competition in the dicyclomine tablet and capsule market alleged in 
the Commission's complaint to have been eliminated by the 
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Acquisition; and (b) to remedy the lessening of competition alleged 
in the Commission's complaint to have resulted from the Acquisition. 

B. The agreement shall require the Potential New Entrant to· 
submit to the Commission a certification attesting to the Potential 
New Entrant's good faith intention and actual plan to obtain FDA 
approval of its own NDA or ANDA for the manufacture and sale of 
dicyclomine tablets and capsules in an expedited manner. The 
agreement shall terminate in the event that the Potential New Entrant 
fails to sell or discontinues the sale of contract manufactured 
dicyclomine tablets and capsules prior to obtaining FDA approval, or 
abandons its efforts or fails to obtain FDA approval of its own NDA 
or ANDA for dicyclomine tablets and capsules within seven (7) years 
from the date the Commission approves the agreement. 

C. The agreement shall require the Potential New Entrant to 
submit to the Commission a verified written report setting forth in 
detail its efforts to sell contract manufactured dicyclomine tablets and 
capsules and to obtain FDA approvals necessary for manufacturing 
its own dicyclomine tablets and capsules. The agreement shall re
quire such report to be submitted one (1) year from the date the 
agreement becomes effective and annually thereafter until contract 
manufacturing ceases. The agreement shall also require the Potential 
New Entrant to report to the Commission at least thirty (30) days 
prior to its discontinuing the sale of contract manufactured 
dicyclomine tablets and capsules or abandoning its efforts to obtain 
FDA approvals necessary for manufacturing its own dicyclomine 
tablets and capsules. 

D. MMD shall deliver dicyclomine tablets and capsules to the 
Potential New Entrant within two (2) months from the date the Com
mission approves the Potential New Entrant and the agreement. The 
Potential New Entrant shall have the right to continue to purchase 
dicyclomine tablets and capsules from MMD pursuant to the 
agreement until six (6) months after the date that the Potential New 
Entrant obtains FDA approval of its own NDA or ANDA for the 
manufacture and sale of dicyclomine tablets and capsules in the 
United States. 

E. MMD shall make representations and warranties to the 
Potential New Entrant that the contract manufactured dicyclomine 
tablets and capsules meet the United States Food and Drug Adminis
tration approved specifications therefore and are not adulterated or 
misbranded within the meaning of the Food, Drug and Cosmetic Act, 
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21 U.S.C. 321, et seq. MMD shall agree to indemnify, defend and 
hold the Potential New Entrant harmless from any and all suits, 
claims, actions, demands, liabilities, expenses or losses alleged to 
result from the failure of the manufactured dicyclomine tablets and 
capsules to meet the specifications. This obligation shall be contin
gent upon the Potential New Entrant giving MMD prompt, adequate 
notice of such claim, cooperating fully in the defense of such claim, 
and permitting MMD to assume the sole control of all phases of the 
defense and/or settlement of such claim, including the selection of 
counsel. This obligation shall not require MMD to be liable for any 
negligent act or omission of the Potential New Entrant or for any 
representations and warranties, express or implied, made by the 
Potential New Entrant that exceed the representations and warranties 
made by MMD to the Potential New Entrant. 

F. Upon reasonable notice from and at the option of the Potential 
New Entrant, MMD shall provide information, technical as·sistance 
and advice sufficient to assist the Potential New Entrant in obtaining 
FDA approval for the manufacture and sale of dicyclomine tablets 
and capsules. Such assistance shall include reasonable consultation 
with knowledgeable employees of MMD and training at the Potential 
New Entrant's facility for a period of time sufficient to satisfy the 
Potential New Entrant's management that its personnel are appropri
ately trained in the manufacture of dicyclomine tablets and capsules. 

G. While the obligations imposed by paragraphs II.A, II.D or 
paragraph III of this order are in effect, respondents shall take such 
actions as are necessary to maintain the viability and marketability of 
the Rugby intangible dicyclomine assets and the tangible assets 
needed to contract manufacture and sell dicyclomine tablets and 
capsules and to prevent the destruction, removal, wasting, deteriora
tion or impairment of any of the Rugby intangible and tangible assets 
relating to the manufacture of dicyclomine tablets and capsules 
except in the ordinary course of business and except for ordinary 
wear and tear that does not affect the viability and marketability of 
the Rugby intangible and tangible assets. 
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III. 

It is further ordered, That: 

A. MMD shall consent to the appointment of a trustee by the 
Commission to terminate MMD's prior agreement, if any, and to 
enter into a new agreement on behalf of MMD with a Potential New 
Entrant selected by the trustee if: 

1. MMD has not entered into an agreement to contract manu
facture dicyclomine tablets and capsules and to license the Rugby 
intangible dicyclomine assets to a Potential New Entrant within 
twelve (12) months as provided for in paragraph II of this order; or 

2. The Potential New Entrant terminates the agreement to 
contract manufacture, fails to sell, or discontinues the sale of contract 
manufactured dicyclomine tablets and capsules in the United States 
prior to obtaining FDA approval of its own NDA or ANDA for the 
manufacture and sale of dicyclomine tablets and capsules; or 

3. The Potential New Entrant abandons its efforts or fails to 
obtain FDA approval of its own NDA or ANDA for dicyclomine 
tablets and capsules within seven (7) years from the date the Com
mission approves the agreement. 

In the event the Co11lllrission or the Attorney General brings an action 
against respondents to enforce this order pursuant to Section 5( 1) of 

·the Federal Trade Commission Act, 15 U.S.C. 45(1), or any other 
statute enforced by the Commission, MMD shall consent to the 
appointment of a trustee in such action. Neither the appointment of 
a trustee nor a decision not to appoint a trustee under this paragraph 
shall preclude the Commission or the Attorney General from seeking 
civil penalties or any other relief available to it for any failure by re
spondents to comply with this order. 

B. If a trustee is appointed by the Commission or a court pursu
ant to paragraph III.A of this order, MMD shall ccnsent to the follow
ing terms and conditions regarding the trustee's powers, duties, 
authorities, and responsibilities: 

1. The Commission shall select the trustee, subject to the con
sent of MMD, which consent shall not be unreasonably withheld. 
The trustee shall be a person with experience and expertise in acqui-
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Sitions and divestitures. If MMD has not opposed, in wnt1ng, 
including the reasons for opposing, the selection of any proposed 
trustee within ten (1 0) days after notice by the staff of the Commis
sion to MMD of the identity of any proposed trustee, MMD shall be 
deemed to have consented to the selection of the proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to enter into an agree
ment as specified in paragraph II of this order. 

3. Within ten (10) days after appointment of the trustee, MMD 
shall execute a trust agreement that, subject to the prior approval of 
the Commission and, in the case of a court-appointed trustee, of the 
court, transfers to the trustee all rights and powers necessary to per
mit the trustee to enter into the agreement required by paragraph II of 
this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3 to terminate any prior agreement and to enter into the agree
ment specified in paragraph II of this order, which agreement shall be 
subject to the prior approval of the Commission. If, however, at the 
end of the twelve (12) month period the trustee has submitted a plan 
or believes that the agreement required by paragraph II of this order 
can be entered into within a reasonable time, the twelve ( 12) month 
period may be extended by the Commission, or, in the case of a 
court-appointed trustee, by the court; provided, however, the Com
mission may extend the twelve (12) month period only two (2) times 
and for no longer than twelve (12) months each time. 

5. The trustee shall have full and complete access to the person
nel, books, records, facilities and technical information related to the 
manufacture of dicyclomine tablets and capsules and to the Rugby 
intangible dicyclomine assets, or to any other relevant information, 
as the trustee may reasonably request. Respondents shall cooperate 
with any reasonable request of the trustee. Respondents shall take no 
action to interfere with or impede the trustee's ability to enter into the 
agreement required by paragraph II of this order. Any delays in 
entering into the agreement required by paragraph II of this order 
caused by respondents shall extend the time under paragraph III.B .4 
for entering into the agreement required by paragraph II of this order 
in an amount equal to the delay, as determined by the Commission or, 
for the court-appointed trustee by the court. 
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6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
submitted to the Commission, subject to MMD's absolute and un
conditional obligation to enter into the agreement required by para
graph II of this order at no minimum price. The agreement shall be 
made in the manner and with a Potential New Entrant as set out in 
paragraph II of this order; provided, however, if the trustee receives 
bona fide offers from more than one Potential New Entrant, and if the 
Commission determines to approve more than one such Potential 
New Entrant, the trustee shall enter into an agreement as required by 
paragraph II of this order with the Potential New Entrant selected by 
MMD from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of MMD, on such reasonable and customary terms 
and conditions as the Commission or a court may set. The trustee 
shall have authority to employ, at the cost and expense of MMD, 
such consultants, accountants, attorneys, investment bankers, busi
ness brokers, appraisers and other representatives and assistants as 
are reasonably necessary to carry out the trustee's duties and respon
sibilities. The trustee shall account for all monies derived from the 
agreement required by paragraph II· of this order and all expenses 
incurred. After approval by the Commission and, in the case of a 
court-appointed trustee, by the court, of the account of the trustee, 
including fees for his or her services, all remaining monies shall be 
paid at the direction of MMD and the trustee's power shal! be 
terminated. 

8. Respondents shall indemnify the trustee and hold the trustee 
harmless against any losses, Claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparations for, or defense of any 
claim whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
the misfeasance, gross negligence, willful or wanton acts, or bad faith 
by the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in para
graph III. A of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
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issue such additional orders or directions as may be necessary or ap
propriate to enter into the agreement required by paragraph II of this 
order. 

11. The trustee shall report in writing to MMD and to the Com
mission every sixty ( 60) days concerning the trustee's efforts to enter 
into the agreement required by paragraph II of this order. 

IV. 

It is further ordered, That for a period of ten (1 0) years from the 
date this order becomes final, respondents shall not acquire, without 
the prior approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

(a) Any stock, share capital, equity, leasehold or other interest in 
any concern, corporate or non-corporate, presently engaged in, or 
within the two years preceding such acquisition engaged in, the 
manufacture, production, distribution or sale of dicyclomine tablets 
and capsules in the United States; or 

(b) Any assets currently used for or previously used for (and still 
suitable for use for) the manufacture and production of dicyclomine 
tablets and capsules in the United States from any concern, corporate 
or noncorporate, presently engaged in, or within the two years pre
ceding the acquisition engaged in the manufacture, production, dis
tribution or sale of dicyclomine tablets and capsules in the United 
States. 

Provided, however, that the obligations imposed by this paragraph 
shall not terminate while the obligations of paragraphs II or III are in 
effect. 

V. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until the Commission has ap
proved a Potential New Entrant, MMD shall submit to the Commis
sion a verified written report setting forth in detail the manner and 
form in which it intends to comply, is complying, or has complied 
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with paragraphs II and III of the order. MMD shall include in its 
compliance reports, among other things that are required from time 
to time, a full description of the efforts being made to comply with 
paragraphs II and III of this order, including a description of all 
substantive contacts or negotiations for entering into the agreement 
required by this order, including the identity of all parties contacted. 
MMD shall include in its compliance reports copies of all written 
communications to and from such parties, all internal memoranda, 
and all reports and recommendations concerning the agreement re
quired by paragraph II of this order. 

B. One (1) year from the date this order becomes final and an
nually for the next nine (9) years on the anniversary of the date this 
order becomes final, and at such other times as the Commission may 
require, respondents shall file a verified written report with the Com
mission setting forth in detail the manner and form in which they 
have complied and are complying with paragraphs II, III and IV of 
this order. 

Provided, however, that the obligations imposed by this paragraph 
shall not terminate while the obligations of paragraphs II or III are in 
effect. 

VI. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, and subject to any legally recog
nized privilege, upon written request and on reasonable notice to 
respondents, respondents shall permit any duly authorized representa
tives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, mem
oranda and other records and documents in the possession or under 
the control of respondents, relating to any matters contained in this 
consent order; and 

B. Upon five (5) days notice to respondent.s, and without re
straint or interference from respondents, to interview officers or 
employees of respondents, who may have counsel present, regarding 
such matters. 
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VII. 

It is further ordered, That either respondent shall notify the 
Commission at least thirty (30) days prior to any change in either 
respondent such as dissolution, assignment or sale resulting in the 
emergence of a successor, the creation or dissolution of subsidiaries 
or any other change that may affect compliance obligations arising 
out of the order. 

Commissioner Azcuenaga dissenting. 

DISSENTING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

Today, the Commission accepts a consent agreement settling 
charges that Marion Merrell Dow's consummated acquisition of 
certain stock in the Rugby-Darby Group Companies, Inc. would sub
stantially lessen competition in the United States market for dicyclo
mine hydrochloride capsules and tablets. I support the allegations in 
the complaint that the acquisition created a monopoly in the manufac
ture and sale of dicyclomine hydrochloride capsules and tablets, and 
I have reason to believe the acquisition violated the law. I disseilt 
because I find the remedy insufficient. 

Ideally, the Commission would have sought to enjoin the transac
tion. Although it did not seek a preliminary injunction, the Commis
sion still should seek through administrative litigation divestiture of 
assets sufficient to create a viable, independent dicyclomine business. 
Administrative litigation takes time but affords a much higher likeli
hood of obtaining effective relief by divestiture of an ongoing 

· enterprise than does a technology license designed to induce new 
entry. 

The order requires Marion Merrell Dow to grant a nonexclusive 
license to certain intangible dicyclomine assets, including patents and 
technology, and for up to seven years to sell to the person acquiring 
the license dicyclomine tablets and capsules at a price not exceeding 
48 percent of the average wholesale price on July 2, 1993. Tech
nology licenses tend to be highly regulatory and less effective than 
divestitures in restoring competition. Further, because of the great 
difficulty government agencies have in specifying competitive market 
prices, it is highly questionable whether requiring sales of dicyclo
mine at a Commission-specified maximum price will provide con-
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sumers with interim relief from the monopoly. Indeed, since the 
Commission granted early termination of the Hart-Scott-Rodino wait
ing period on July 12, 1993, it seems entirely possible that the price 
on July 2 reflected the impending merger to monopoly and was al
ready supra-competitive. 
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IN THE MATTER OF 

STOUFFER FOODS CORPORATION 

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9250. Complaint, Oct. 28, 1991--Final Order, Sept. 26, 1994 

This final order prohibits Stouffer Foods Corporation, the manufacturer and adver
tiser for Lean Cuisine frozen entrees, from misrepresenting, in any manner, the 
existence or amount of sodium or any other nutrient or ingredient in any of its 
frozen-food products. 

Appearances 

For the Commission:. Theodore H. Hoppock and Nancy S. 
Warder. 

For the respondent: Hugh Latimer, Wiley, Rein & Fielding, 
Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Stouffer Foods Corporation, Inc. ("Stouffer" or "respondent"), a 
corporation, has violated provisions of the Federal Trade Commission 
Act, and it appearing to the Commission that a proceeding by it 
would be in the public interest, alleges: 

PARAGRAPH 1. Stouffer is a Pennsylvania corporation with its 
offices and principal place of business at 5750 Harper Road, Solon, 
Ohio. 

PAR. 2. Stouffer has advertised, offered for sale, sold, and dis
tributed Stouffer's Lean Cuisine, a "food" within the meaning of 
Sections 12 and 15 of the Federal Trade Commission Act. 

PAR. 3. The acts or practices of Stouffer alleged in this com
plaint have been in or affecting commerce as "commerce" is defined 
in the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or caused to be dissem
inated advertisements for Stouffer's Lean Cuisine, including but not 
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necessarily limited to, the advertisement attached hereto as Exhibit 
A. The headline of Exhibit A contains the following statement: 

OF ALL THE THINGS WE MAKE, WE MAKE SENSE! 

(Emphasis added.) 
The text of Exhibit A contains the following statements: 

Of all the things we at Stouffer's pack into our 34 Lean Cuisine entrees - the fresh
est ingredients, the ripest vegetables and the perfect blend of herbs and spices -
there are some things we skimp on: Calories. Fat. Sodium. With less than 300 
calories, controlled fat and always less than 1 gram of sodium* per entree, we make 
good sense taste great. 

In a footnote next to a second asterisk Exhibit A states in fine print 
as follows: 

*All Lean Cuisine entrees have been reformulated to contain less than 1 gram ( 1000 
mg.) of sodium. 

PAR. 5. Through the use of the statements contained in the ad
vertisements referred to in paragraph four, including but not neces
sarily limited to the adve.rtisement attached as Exhibit A, respondent 
has represented, directly or by implication, that Stouffer's Lean Cui
sine entrees are low in sodium. 

PAR. 6. In truth and in fact, in many cases, Stouffer's Lean 
Cuisine entrees are not low in sodium. Therefore, the representation 
set forth in paragraph five was and is false and misleading. 

PAR. 7. In its advertising for Stouffer's Lean Cuisine entrees, 
respondent has represented, directly or by implication, that the en
trees contain less than 1 gram of sodium. This advertising has failed 
to disclose adequately that 1 gram is equivalent to 1000 milligrams, 
which is the commonly used unit of measurement for sodium. This 
fact would be material to consumers in their purchase or use 
decisions regarding the product. In light of the representation made, 
the failure to disclose adequately this fact is likely to lead reasonable 
consumers to underestimate the level of sodium in the entrees and is 
a deceptive practice. 

PAR. 8. The acts and practices alleged in this complaint consti
tute unfair or deceptive acts or practices and the making of false ad
vertisements in or affecting commerce in violation of Sections 5(a) 
and 12 of the Federal Trade Commission Act. 
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EXHIBIT A 

• • • • • • • • • • •• • 

• 

WE MAKE 

WEMAKE SENSE! 
Of all the things we at Stouffer's • pack into our 

34 Lean Cuisine~ entrees-the freshest ingredients, the npest ·"''""" 
vegetables and the perfect blend of herbs and spices-there . ~::- . "'"'::.., 2.. 
are some things we skimp on: Calories. Fat. Sodium. With C.;$~,· _,./ ~q. . . 2:$:-"" 
less than 300 calories, controlled tat and always less ..s-. ~~ ./ .... c.J ... · . c0'~ 

<..". ··~,~ • "' ~ .1' 
than 1 gram of sodium' per entree, we make good# .<,..,.~/ ?-~ , .,..·~· ~' ,~-
sense taste great. /~ ,,,,''/ 'v'-' ,of>z 

./~ Al , ·\~( ..... /.· . .,.~,.'"' .. ~.{4~ 
·All lean CU1s1ne entrees have been reformulated // ; . ··· • .... .:"' 
to conta1n less than t gram 11000 mg.) ol SOd1um .· .,/' . • 

118 F.T.C. 
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INITIAL DECISION 

BY JAMES P. TIMONY, ADMINISTRATIVE LAW JUDGE 
AUGUST 6, 1993 

INTRODUCTION 

749 

On October 28, 1991, the Federal Trade Commission issued an 
administrative complaint charging Stouffer Food Corporation with 
violations of Section 5 of the Federal Trade Commission Act in con
nection with claims made by Stouffer in the advertising and sale of 
its Lean Cuisine brand of frozen entrees. 

After pleading and discovery, the case came on for evidentiary 
hearings commencing on February 8, 1993, and closing on March 8, 
1993. The transcript of the hearings consists of 1662 pages. About 
580 exhibits, some of which were deposition transcripts, were admit
ted into evidence. Proposed findings were completed by June 21, 
1993, and indexes to the proposed findings were filed on July 14, 
1993. 

SUMMARY OF COMPLAINT ALLEGATIONS 

The complaint alleged (1) that respondent's ads falsely represent
ed that Lean Cuisine entrees are low in sodium through "statements 
contained in the advertisements," including that they "skimp on: 
Calories. Fat. Sodium. With less than 300 calories, controlled fat 
and always less than 1 gram of sodium per entree, we make good 
sense taste great." The complaint quoted a footnote "in fine print" 
from the ads: "All Lean Cuisine entrees have been formulated to 
contain less than I gram (1 000 mg.) of sodium." (Paragraphs 4 and 
5 of complaint.) The complaint also alleged (2) that the ads failed to 
disclose adequately the material fact that "1 gram is equivalent to 
1000 milligrams, which is the commonly used unit of measurement 
for sodium." (Paragraph 7 of complaint.) 

FINDINGS OF FACT 

Respondent and Jurisdiction 

1. Stouffer Foods Corporation, Inc., (Stouffer) is a corporation 
organized, existing and doing business under and by virtue of the 
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laws of the State of Pennsylvania, with its offices and principal place 
of business located at 5750 Harper Road, Solon, Ohio. (Answer 
paragraph I.) 

2. Stouffer manufactures and sells frozen entrees consisting of 
two product lines: the Stouffer "Red Box" line and the Lean Cuisine 
line. (Annett, Tr. 875, 931.) 

3. For the purposes of Section 12 of the Federal Trade Commis
sion Act, 15 U.S.C. 52, Lean Cuisine is a "food," as defined in 
Section 15 of the Act, 15 U.S.C. 55. (Compl. paragraph 2; Answer 
paragraph 2.) 

4. During all times relevant, including the years 1990-91, Stouf
fer has advertised, offered for sale, sold, and distributed Stouffer's 
Lean Cuisine. (Answer paragraph 2.) 

5. At all times relevant to the complaint, the acts and practices 
of respondent alleged in the complaint have been in or affecting com
merce. (Answer paragraph 3.) 

6. Stouffer is a subsidiary of Nestle U.S.A. which is owned by 
Nestle S.A. of Switzerland. (Annett, Tr. 925.) 

Lean Cuisine and Frozen Entrees 

7. Lean Cuisine is a line of frozen entrees. (Block, Tr. 775.) 
8. As an entree, Lean Cuisine is packaged in a tray as a single 

serving item. (Annett, Tr. 876.) 
9. During 1990-91, the Lean Cuisine line averaged 850 milli

grams of sodium per entree. (CX-523-T-Z.) There were Lean 
Cuisine entrees that contained more than 1000 milligrams of sodium. 
(Annett, Tr. 909.) 

10. During 1990-1991, annual sales for the Lean Cuisine line 
were over two hundred million dollars. (CX-523-Z-1, Z-2.) 

11. Stouffer also manufactures and sells the "Red Box" line. 
(Annett, Tr. 875, 931; CX 84.) 

12. Beginning in October, 1989, Stouffer also manufactured and 
sold another line of frozen entrees, the Right Course line. (CX-382 
at 21 [Audette Dep.]; Annett, Tr. 880.) These products. were 
promoted on their lower levels of fat, cholesterol, and sodium com
pared to the Stouffer Red Box line and the Lean Cuisine line. 
(Annett, Tr. 880, 890, 931; CX-96; CX-88.) The average sodium con
tent for Right Course was under 600 milligrams. (Annett, Tr. 880.) 
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In the fall of 1990, the Right Course line was dropped. (Annett, Tr. 
880-81.) 

13. The Lean Cuisine line was introduced in 1981. (Block, Tr. 
775.) The brand featured calorie-control (under 300 calories per 
entree) and taste. (/d.) 

14. In the mid-1980's, new "healthy" frozen food products en
tered the market, including Weight Watcher's, Budget Gourmet, and 
later, ConAgra' s Healthy Choice. (Annett, Tr. 874, 878.) 

15. Lean Cuisine began losing market share. (/d. at 864; CX-84). 
In 1989, Lean Cuisine ·had 33% of the calorie-controlled entree mar
ket; that figure dropped to 25% in 1990. (CX-84.) 

16. During this time, consumers became concerned about nutri
tion, including the fat, cholesterol, and sodium in food. (Annett, Tr. 
at 864, 902, 914; Block, Tr 777; CX-84.) 

17. Consumers were confused about the Lean Cuisine line, par
ticularly the sodium content. (Block, Tr. 785.) Many consumers 
viewed Lean Cuisine's sodium content as high. (Annett, Tr. 917-18; 
Block, Tr. 809; CX-58-G; CX-65; CX-139-62.) 

18. Responding to consumer's new nutritional awareness, Stouf
fer reformulated Lean Cuisine with new recipes and seasonings, 
diminished the importance of low calories and reduced the fat and 
sodium. (Block, Tr. 781.) In order to counteract the perception that 
Lean Cuisine was high in sodium, and because it was becoming a 
health issue in the media, Stouffer asked Irene Block of Tatham/ 
RSCG (Tatham), Stouffer's advertising agency, to develop ads stat
ing the facts on the sodium content of the product. (Block, Tr. 785-
86.) 

19. In March of 1987, Richard B. Annett, the group marketing 
manager for Lean Cuisine, sent a letter to the National Advertising 
Division (NAD) of the Council of Better Business Bureaus concern
ing an ad disseminated by a competitor, Budget Gourmet, in the 
Miami, Florida area. (CX-24; Annett, Tr. 894-95.) The ad claimed 
that the Budget Gourmet Slim Selects were: 

"At Around $1.89, Under 300 Calories, And Under 1 Gram of Sodium, One of 
Man's Lighter Creations." 

(CX-24-A-B.) 
20. The letter to the NAD was about Budget Gourmet's sodium 

claim (CX-24): 
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Print advertising for Budget Gourmet's "Slim Select" entrees has come to our 
attention ... which, as you will note, has prominently displayed the representation 
that the Slim Select entrees contain "Under 1 Gram of Sodium." We draw this 
matter to your attention as we view this statement as blatantly misleading to the 
consuming public and one which contravenes the industry-wide practice of utilizing 
the descriptor of sodium content in terms of milligrams and not grams. In essence 
the producers of Budget Gourmet Slim Select entrees have intentionally misrepre
sented the sodium content in this product by quantifying sodium content in grams. 

21. The Budget Gourmet ad did not mention milligrams. (CX-24-
A-B.) 

22. On April 8, 1987, NAD wrote to Mr. Annett that there was 
"no basis to believe that the accurate statement 'Under 1 Gram of 
Sodium,' is misleading to consumers." (RX-12-A.) Mr. Annett had 
no consumer research showing that use of the phrase "under 1 gram 
of sodium" was misleading to consumers. (Annett, Tr. 870, 926-27.) 

23. Sue Lally, manager of regulatory affairs for Stouffer, in
formed Mr. Annett that the U.S. Department of Agriculture permitted 
sodium disclosure statements on labels in terms of grams as well as 
milligrams. (Annett, Tr. 872, 927-28.) 

24. Stouffer then determined that it would be appropriate to use 
the 1 gram terminology in its new Lean Cuisine ads. (Annett, Tr. 
872-73.) 

25. When the "Lean on Lean Cuisine" campaign was launched in 
late 1989 with "Lean on Lean Cuisine" and "Taste Like A Million," 
there was no reference to sodium in the ads. (Block, Tr. 783-84.) 
After Lean Cuisine had been reformulated, sodium content was in
cluded in the two ads. (Block, Tr. 784-85.) 

26. Mr. Annett informed Tatham-Laird personnel working on the 
campaign that the use of "lower" sodium or "controlled" sodium was 
acceptable for the advertising but that "low" was not. (RX-8-A-B; 
Block, Tr. 788-90; Annett, Tr. 887-89.) 

27. In the early 1990's ConAgra' s Healthy Choice became the 
market leader on the low end of the nutritional spectrum for frozen 
entrees. (Annett, Tr. 878.) Healthy Choice products competed suc:
cessfully with low sodium, low cholesterol and low fat. (Annett, Tr. 
878-79; RX-58.) 

28. Stouffer, in 1989-90, was marketing three lines of frozen 
food, each to different dietary needs. Lean Cuisine occupied middle 
ground. (CX-88; Annett, Tr. 878-92.) Stouffer marketed its Red Box 
fpozen products to consumers who did not control their fat, sodium 

·\'II 
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or cholesterol intake. (CX-88; Annett, Tr. 878-79, 890.) Stouffer 
marketed its Right Course entrees, as a healthier product line than 
Lean Cuisine, with less than 600 milligrams of sodium and lower 
levels of cholesterol and fat. (CX-88; Annett, Tr. 880, 889-93.) 

29. The Chairman and CEO of Nestle Enterprises, Inc., did not 
permit Lean Cuisine to use "health-oriented" advertising, since he felt 
it might interfere with the marketing of the Right Course line of 
products. (CX-45-A; Annett, Tr. 890-93, 928-30.) 

30. Stouffer reduced the cholesterol, fat and sodium in the Right 
Course line, but in late 1990 the Right Course line of products was 
discontinued. (Annett, Tr. 880-81.) 

31. Stouffer then embarked on a second reformulation of the Lean 
Cuisine line. The sodium was again reduced, to a maximum of 600 
milligrams per entree, and the fat and cholesterol content also was 
reduced. (Block, Tr. 803; RX~9-D-F.) 

32. In July 1991, Stouffer and Tatham-Laird ran a singing radio 
commercial known as "Anniversaryffurkey Rev." (CX-7; Block, Tr. 
803.) 

The Ads 

33. From January 1990 through August 1991, Stouffer ads 
featured Lean Cuisine entrees. (CX-523-M-Q; CX-527; CX-528-F-Z-
116.) This campaign cost three million dollars (CX-523-S; CX-527-
A, CX-528-G), and reached millions of consumers nationwide. (CX-
79.) 

34. The Lean on Lean Cuisine ad is a two-page magazine ad. 
(CX-1.) The ad, at 64% of its size, is attached as Appendix A. 

35. The Lean on Lean Cuisine ad ran in magazines from January 
through February, 1990. (CX-523-M-Q.) The magazines were 
Cosmopolitan, Redbook, Bon Appetit, Shape, New Woman, 
Glamour, Working Mother, and Working Woman, all directed 
primarily to women. (Zinkhan, Tr. 486.) 

36. The 300 Like a Million ad (CX-2) is attached as Appendix B. 
37. The 300 Like a Million ad ran in magazines from June, 1990 

through January, 1991. (CX-523-M-Q.) These magazines included 
Moxie, Eating Well, Glamour, Business Woman, Family Circle, 
Newsweek Woman, Working Woman, Ladies' Home Journal and 
New Woman, directed primarily to women. (Zinkhan, Tr. 486.) 

38. The Make Sense ad (CX-4) is attached as Appendix C. 
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39. The Make Sense ad ran in Good Housekeeping, Glamour, 
Family Circle, Cosmopolitan, People, Shape, and New Woman, di
rected primarily to women. (CX-523-M-Q; Zinkhan, Tr. 486; Annett, 
Tr. 919-20.) This ad ran from January through March, 1991. (CX-
523-M-Q.) 

40. A version of the Make Sense ad (CX-5) ran in Military Life
style, People, and Health (CX-523-N), with different text: 

95% fat free. Never more than a gram of sodium.* Always less than 300 calories. 
Lean Cuisine makes great food and good sense .... 

(CX-5.) This ad ran from February through April, 1991. (CX-523-N.) 
41. The Ole, O'lean ad is a two page ad promoting both Stouf

fer's "Red Box" and Lean Cuisine New Mexican entrees. (CX-6.) 
The left-hand side of the ad presents claims for the "Red Box" line. 
The right-hand side promotes Lean Cuisine. (!d.) The ad, at 64% 
size is attached as Appendix D. 

42. The Ole, O'lean ad ran in People, Cosmopolitan, Working 
Mother, Redbook, and New Woman, directed primarily to women, 
and also in Newsweek. (CX-527; Zinkhan, Tr. 486; Annett, Tr. 919-
20.) This ad ran from April through May, 1990. (CX-527.) 

43. The radio advertisement, Anniversary Turkey, was sixty sec
onds long. (CX-7.) This ad stated: 

Ten new tenth anniversary entrees from--you guessed it--Stouffer's Lean Cuisine. 
These babies are healthier than ever. Lower in sodium, fat and cholesterol. Read 
those boxes, people, these numbers are low. 

The ad concluded with singers singing "Stouffer's Lean Cuisine ... 
Taste you can love for life." (!d.) 

44. The Anniversary Turkey ad went over 230 radio stations from 
June through August, 1991. (CX-528-G to Z-116.) 

Facial Analysis of Ads 

45. One message of the challenged print ads is healthy eating: 
Lean Cuisine has large quantities of healthy ingredients, and small 
amounts of undesirable nutrients. (CX-1-6.) 

46. The Make Sense ads' headlines state "Of all the things we 
make, we make SENSE!" (CX-4, CX-5.) The ad describes all the 
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good ingredients in Lean Cuisine entrees in contrast to the undesir
able nutrients that are present only in minimal amounts (CX-4 ): 

Of all the things we at Stouffer's pack into our 34 Lean Cuisine entrees--the 
freshest ingredients, the ripest vegetables and the perfect blend of herbs and spices-
there are some things we skimp on: Calories. Fat. Sodium. With less than 300 
calories, controlled fat and always less than 1 gram of sodium* per entree, we make 
good sense taste great. 

47. CX-4 states that Stouffer "skimp[s]" on sodium, a description 
virtually synonymous with a low amount of sodium. 

48. CX-2 and CX-3 state in a footnote that "All Lean Cuisine 
entrees are currently being reformulated to contain less than 1 gram 
(1000 mg.) of sodium." 

49. CX-4 and CX-5 state in a footnote that "All Lean Cuisine en
trees have been reformulated to contain less than 1 gram (1000 mg.) 
of sodium." 

50. The radio spot, Anniversary Turkey, (CX-7) describes Lean 
Cuisine as follows: 

These babies are healthier than ever. Lower in sodium, fat and cholesterol. Read 
those boxes, people, these numbers are low. 

51. The first low sodium statement in the radio spot claims that 
the entrees are "healthier than ever" because, among other things, 
they are now "[!]ower in sodium." The ad then refers to the nutrition
al information on the packages and states, in absolute terms, that 
"these numbers are low," for the undesirable nutrients including 
sodium. (Block, Tr. 823-24.) 

ZINKHAN COPY TEST 

52. U.S. Research Company ("USR") did a copy test of three of 
the print ads to determine whether they conveyed the low sodium 
claim. (CX-374.) USR is experienced in such copy tests. (Kloc, Tr. 
304-05, 313-14.) The questionnaire USR used was designed by Dr. 
Zinkhan, a professor of marketing at the University of Houston. 
(CX-373; Zinkhan, Tr. 475; Kloc, Tr. 312.) 

53. Dr. Zinkhan's questionnaire used open-ended and close-ended 
questions. (CX-374-Z-29, Z-30.) An open-ended question provides 
copy test participants with little context in order to obtain unprompt-
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ed answers phrased in their own words. (Zinkhan, Tr. 478; Kloc, Tr. 
306.) A structured, close-ended question asks about a specific issue 
and provides the answers. Consumers select one of the answers. 
(Zinkhan, Tr. 478; ~loc, Tr. 307; CX-522.) 

54. Dr. Zinkhan's copy test asked open-ended questions followed 
by close-ended questions. (Zinkhan, Tr. 499-508.) It used a control 
question, regarding the sugar content of Lean Cuisine, to find any 
bias from the use of close-ended questions. (ld. at 513-14.) 

55. The three print ads tested were Lean on Lean Cuisine, 300 
Like a Million and We Make Sense. (Kloc, Tr. 331-32; Zinkhan,Tr. 
522-24; CX-1, CX-3-4.) One hundred participants viewed these 
three ads at four shopping malls. (Kloc, Tr. 339-40; CX-374-B-C; 
Zinkhan, Tr. 539.) 

56. From 43 to 60o/o of participants answering open-ended 
questions stated that the ads claimed that Lean Cuisine frozen entrees 
are low in sodium and, after subtraction of the control question 
responses, from 78 to 86% gave that response to close-ended 
questions. (Zinkhan, Tr. 523-26; CX-374-Z-11, Z-20-21; CX-526.) 

57. The copy test was conducted in four shopping malls located 
in Poughkeepsie, NY; Orlando, FL; Houston, TX; and Mission Viejo, 
CA. (CX-374B; Kloc, Tr. 320.) The interviewing was done by USR. 
(Kloc, Tr. 308-09.) Dr. Zinkhan approved the mall sites. (Zinkhan, 
Tr. 539.) 

58. The copy test consisted of a screener and the main question
naire. (CX-374-Z-25 to Z-52.) USR employees screened consumers 
in the shopping malls. (Kloc, Tr. 323.) 

59. Qualified consumers were asked to view some ads. (CX-374-
Z-28; Zinkhan, Tr. 497-98.) These participants read one of the three 
ads and were questioned by trained interviewers. (Kloc, Tr. 328-33; 
Zinkhan, Tr. 498-501; CX-374-Z-29.) 

60. The interviews were supervised by Mr. Kloc of USR. (Kloc, 
Tr. 320.) 

61. Dr. Zinkhan observed the interviewer training and interviews 
at the Houston mall facility. (Zinkhan, Tr. 522, 535-36.) The training 
and interviews were conducted professionally. (ld. at535-36.) 

62. A pretest of the main questionnaire was conducted prior to the 
copy test. (Kloc, Tr. 312.) 

63. As a result of the pretest, the wording of Question 3 of the 
main questionnaire was changed to eliminate the misinterpretation by 
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parttctpants. (Kloc, Tr. 316-18.) Dr. Zinkhan gave his approval of 
this change. (Zinkhan, Tr. 534-35; Kloc, Tr. 318.) 

64. USR interviewed 300 participants, 100 for each of the three 
ads. (Kloc, Tr. 339; CX-374-B.) 

65. USR creates code categories into which responses are placed. 
(Kloc, Tr. 340-41.) Based on their review of one-third of the ques
tionnaires, USR created a preliminary set of coding categories. (ld. 
at 341.) 

66. Dr. Zinkhan suggested changes including a separate coding 
category for "low sodium" responses. (!d.) Dr. Zinkhan's changes 
were used by the coders to categorize the responses to each of the 
three open-ended questions. (!d. at 538; Kloc, Tr. 344.) 

67. Two experienced coders, coded each of the 300 question
naires. (Kloc, Tr. 344-45.) The coders did not know that the FTC 
was the client or that the issue of interest was whether the ad con
veyed a low sodium claim. (ld. at 346.) 

Universe 

68. The universe of Dr. Zinkhan' s copy test was comprised of the 
consumers Stouffer intended to persuade to purchase the product by 
disseminating the challenged ads. (Zinkhan, Tr. 475, 479, 481; 
Popper, Tr. 1509; Annett, Tr. 919.) 

69. The universe consisted of women who were the principal food 
shoppers for their household, between the ages of 25 and 54, who had 
purchased a frozen entree in the last three months and who were not 
following a medically supervised diet. (CX-374-Z-27 to Z-29; 
Zinkhan, Tr. 481-97 .) Participants who wore glasses to read needed 
to have those glasses to qualify. (CX-374-Z-26; Zinkhan, Tr. 488.) 

70. In determining the universe, Dr. Zinkhan relied on Stouffer's 
description of its target audience (CX-523-Z-7 to Z8), Stouffer 
consumer surveys (CX-65-Z-3 to Z-25; CX-524) and his own judg
ment. (Zinkhan, Tr. 479-97.) He reviewed consumer research (CX-
69-W); consumer correspondence with Stouffer (CX-140; CX-181; 
CX-182; CX-221; CX-276) and an analysis of the magazines in 
which the ads appeared. (Zinkhan, Tr. 485-86, 490-93, 495-97 .) 

71. Stouffer described the target audience for Lean Cuisine ads as 
primarily female although not exclusively, without specifying the 
percentage of men. (Zinkhan, Tr. 484; CX-523-Z-7 to Z-8.) Dr. 
Zinkhan did not include males in his sample. (Zinkhan, Tr. 484.) 
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During 1990-91, 15.5 to 17% of regular Lean Cuisine purchasers 
were men. (RX-37-B; Ross, Tr. 1101-03.) Stouffer also described the 
age of its target audience as "25-54, with an opportunity in the under 
25 segment." (CX-523-Z-8.) Of those who regularly bought Lean 
Cuisine in 1990-91,9% were under 25; 25% were over 54. (RX-37-
B.) 

72. Most of the magazines in which the ads appeared were 
women's magazines. (Zinkhan, Tr. 486.) People, the magazine with 
the largest circulation, is read "primarily" by women. (Annett, Tr. 
920.) 

Funneling Questions 

73. Funneling of questions in a copy test refers to proceeding 
from general questions to more narrow questions on specific issues. 
(Zinkhan, Tr. 476; Popper, Tr. 1505; Ross, Tr. 1251.) Funneling 
reveals the participants' unaided response to the ads. (Zinkhan, Tr. 
476; Kloc, Tr. 307; Popper, Tr. 1505.) 

74. Funneling is the best way to ask questions on a copy test. 
(Zinkhan, Tr. 476; Popper, Tr. 1506; Ross, Tr. 1251-53.) 

· 75. Dr. Zinkhan's copy test used funneling. (Zinkhan, Tr. 499.) 
It began with an open-ended question designed to get participants to 
state: 

1. What point or points does the Lean Cuisine ad make about the product? 
2. What reason or reasons does the ad mention or suggest for you to buy Lean 

Cuisine? 
3. Is there anything else you can recall about the ad? 

(CX-374-Z-29 to Z-30.) 
76. The remaining questions in Dr. Zinkhan' s copy test were 

close-ended questions. (Dr. Zinkhan, Tr. 500-01.) The test (CX-
374-Z-30) asks: "Does the ad say or suggest anything about the 
amount of calories [or sugar] [or sodium] in Lean Cuisine, entrees?" 
If "yes," it asks: "Does the ad say or suggest that Lean Cuisine 
entrees are ... 

1. High in calories [or sugar] [or sodium] 
2. Low in calories [or sugar] [or sodium] 
3. Neither high nor low in calories [or sugar] [or sodium]." 
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Open-ended Questions. 

77. In designing a copy test, the collection of data must occur as 
soon as possible after exposure to the ad. (Ross, Tr. 1233.) The first 
question in Dr. Zinkhan's copy test obtained data within seconds of 
when respondents read the ad. (/d.) 

78. Question 1, the first open-ended question in Dr. Zinkhan's 
copy test does not prompt participants for any specific response. 
(Zinkhan, Tr. 502; Kloc, Tr. 336; CX-536-Z-24.) 

79. Question 1 permits participants to give one answer, multiple 
answers, or no answer at all. (!d. at 50 1-02; Kloc, Tr. 336.) It per
mits responses to be based upon the text or pictures in the ad and the 
visual depictions in the ad. (Zinkhan, Tr. 503-04; Kloc, Tr. 337.) 
There is a reasonable likelihood that participants would answer Ques
tion 1 truthfully. (Zinkhan, Tr. 503; Kloc, Tr. 336-37.) 

80. Question 1 is an unbiased open-ended question. (Zinkhan, Tr. 
501; Kloc, Tr. 335.) 

81. Questions 2 and 3 in Dr. Zinkhan' s copy test are also un
biased open-ended questions. (Zinkhan, Tr. 504-05; Kloc, Tr. 337-
38.) They do not pro~pt participants for any specific response nor 
give any context to answer the questions except the ad. (Zinkhan, Tr. 
505-06.) They permit one answer, multiple answers, or no answer. 
(Zinkhan, Tr. 504-05; Kloc, Tr. 337-38.) There is reasonable like
lihood that participants would answer these questions truthfully. 
(Zinkhan, Tr. 505; Kloc, Tr. 336-38.) 

82. A "control" in a copy test seeks bias in the question or in the 
participant. (CX-536-Z-33.) A control "group" is a group of partici
pants who see a different stimulus than the challenged ad. (/d.) 

83. Dr. Zinkhan did not use a control group for the open-ended 
questions in his copy test. (Zinkhan, Tr. 506-07 .) Open-ended ques
tions do not prompt participants toward a particular attribute in the ad 
(F. 78-81 ), and a control group is not required to make the results re
liable evidence. (Zinkhan, Tr. 507; Kloc, Tr. 368-70.) 

84. Both of Stouffer's expert witnesses in marketing research 
have in litigation based expert opinions on the results of open-ended 
questions for which there was no control group. (Popper, Tr. 1489-
91; Ross, Tr. 1297, 1303.) 

85. Dr. Popper designed for the Commission staff a copy test in 
which he did not use a control group for the open-ended questions. 
(/d. at 1491-92.) 
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86. Dr. Ross has given expert testimony based on the results of 
open-ended questions for which no control group existed. (Ross, Tr. 
1288,) I 

87. There is little evidence that consumers had a pre-existing 
belief that Lean Cuisine was low in sodium. Irene Block, of respon
dent's advertising agency, testified that the Lean Cuisine advertising 
campaign w.as directed at correcting consumers' misconceptions 
about the amount of sodium in the product She testified that many 
consumers thought Lean Cuisine had more sodium than it actually 
had, and that perception was exacerbated by the issue being played 
up in the media; she also testified that some consumers thought Lean 
Cuisine had less sodium than it actually had. (Block, Tr. 786-87 .) 

88. Consumer research, done.to assist Stouffer's advertising agen
cy in the development of the challenged ads and not for litigation, 
determined that consumers' "general perception was that the [sodi
um] level [of Lean Cuisine entrees] was high." (CX-58-G; Block, Tr. 
809-10.) 

89. Most consumers believed that the sodium content of the entire 
frozen food category was high. (!d.) At the time the challenged ads 
were developed most consumer's pre-existing belief about the 
sodium content of Lean Cuisine and similar products was that sodium 
was high. (!d.) 

90. Sodium information was included in the challenged ads to 
inform consumers that Lean Cuisine's sodium content was lower than 
consumers believed it to be. (Block, Tr. 820-21.) The challenged ads 
were the first ads to mention the sodium content of Lean Cuisine. 
(!d. at 784-85, 787 .) 1 

91. When consumers read ads, they use their beliefs in their inter
pretations of the ad. (Zinkhan, Tr. 725-26; Shimp, Tr. 1563; Ross, 
Tr. 1258; Popper, Tr. 1447.) They do not read ads in a vacuun1, dis
regarding their experience and knowledge. (Shimp, Tr. 1563; 
Zinkhan, Tr. 726.) 

92. If an ad takes advantage of the reader's prior beliefs, the 
reader's perception of the ad may be attributed to the ad. (Ross, Tr. 
1325-26; Popper, Tr. 1502-03.) 
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Close-ended Questions 

93. The close-ended questions mentioned specific attributes. 
(Zinkhan, Tr. 500-0 1.) The purpose of such close-ended questions is 
to probe participants' recollection of the ad. (!d. at 512.) 

94. Prior to answering the close-ended questions, participants 
were instructed to answer them "[b]ased on reading this ad .... " 
(CX-374-Z-30; Kloc, Tr. 333-34.) The close-ended questions sought 
responses based on what the ad suggested~ (CX-374-Z-30; Zinkhan, 
Tr. 507.) 

95. Close-ended questions asked if the ad suggested anything 
about the amount of sodium, calories, or sugar in Lean Cuisine en
trees. (CX-374-Z-30.) 

96. Participants were asked whether the amount of the attribute 
in Lean Cuisine was "high," "low," or "neither high nor low," or 
"don't know/don't remember." (Kloc, Tr. 331-32; CX-374-Z-30.) 

Response Categories 

97. If participants thought the ad asked whether the attribute was 
reduced or lower but not "low" they would select "neither high nor 
low." (Kloc, Tr. 417, 444; Popper, Tr. 1487- 88.) If participants 
believed that none of the three responses were correct, they could 
respond "don't know." (Kloc, Tr. 444.) 

Rotation of Close-ended Questions 

98. The order in which copy test questions are asked can affect 
the results. (Zinkhan, Tr. 551-52; Ross, Tr. 1172.) Rotating the 
order of close-ended questions controls order bias. (Zinkhan, Tr. 552; 
Kloc, Tr. 323; Ross, Tr. 1173.) 

99. The close-ended questions in Dr. Zinkhan's copy test were 
rotated. (Kloc, Tr. 322-23, 333.) Order bias was controlled in Dr. 
Zinkhan's copy test. (Kloc, Tr. 333; Ross, Tr. 1173, 1295-96; 
Zinkhan, Tr. 554.) 

Sugar Control 

100. When a close-ended question calls for a yes or no answer, 
some participants may answer by "yea saying," the tendency to give 
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the answer they think the interviewer is seeking. (Zinkhan, Tr. 513, 
642, 744; Popper, Tr. 1411; RX-30-C.) Some participants may give 
an inattentive response. (Zinkhan,Tr. 513, 642, 744; RX-30-C.) 

101. A close-ended question may also have a halo effect. (Zink
han,Tr. 513, 642, 744.) A participant with a favorable opinion of the 
product formed before taking the test may answer based on that opin
ion rather than what was in the ad. (!d. at 513-14.) Such responses 
to close-ended questions are based on "noise" factors. (RX-30-C.) 

102. Because some close-ended questions may result from yea 
saying, inattention, or other noise factors, they require a control. 
(Zinkhan, Tr. at 641, 671, 742.) One control is the use of a control 
question. (Zinkhan, Tr. 513-14, 744; Ross, Tr. 968-69; CX-536-Z-35 
to Z-36.) 

103. A control question asks about a product attribute reasonably 
associated with the advertised product, or product category, but not 
closely linked with explicit claims in the ad. (Zinkhan, Tr. 514-15, 
744-45; Ross, Tr. 1198-99; Popper, Tr. 1470.) 

104. The control question measures the participants who an
swered based on yea saying, inattention, halo effect, or other noise 
factors. (Zinkhan, Tr. 513-14; Ross, Tr. 969.) To eliminate the effect 
of such external factors, the results of the test question are reduced by 
the control question results. (Zinkhan, Tr. 514, 520-21, 526-26; CX-
536-Z-35 to Z-36; Ross, Tr. 969-70.) 

105. The control attribute must not be too closely linked with 
explicit claims in the ad. (Zinkhan, Tr. 514-15, 744-45; Popper, Tr. 
1470; Ross, Tr. 1198-99.) If the control attribute can be reasonably 
inferred from the ad, responses to the control question may be based 
on that inference. (Popper, Tr. 1472; Zinkhan, Tr. 744-45.) 

106. Dr. Zinkhan selected sugar as the attribute for the control 
question in his copy test. (Zinkhan, Tr. 514.) Participants were asked 
whether the ad suggested anything about the amount of sugar in Lean 
Cuisine. (CX-374-Z-30.) The percentage who answered yes was 
subtracted from the percentage who said that the sodium content was 
low. (Zinkhan, Tr. 514, 520-21, 524-26.) This eliminated external 
factors from the final results. (!d.; CX-526.) 

1 07. Dr. Zinkhan based the choice of sugar as the control 
because Lean Cuisine contained sugar and it is reasonably associated 
with Lean Cuisine, yet is not in the ads. (Zinkhan, Tr. 515-19.) 

108. The choice of sugar as a control is supported by Stouffer's 
data. (!d. at 517 .) 
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109. One study asked whether consumers controlled nutrients or 
ingredients in the food they buy. (CX-68-E; Zinkhan, Tr. 517.) Fat, 
calories, cholesterol, sodium, and sugar were "the five most frequent 
targets for dietary limitation or control." (CX-69-Z-17.) 

110. Some purchasers of Lean Cuisine entrees wrote letters to 
Stouffer raising concerns about the sugar content of the product. 
(CX-273; CX-301; CX-356-362; Zinkhan, Tr. 519.) 

111. Calories or fat could not be used in a control question 
because they were used in the ads. (Zinkhan, Tr. 514-15; Popper, Tr. 
1484; Ross, Tr. 969.) Because consumers link cholesterol in a 
product to its fat content, it should not be used in a control question. 
Implied cholesterol claims were created from the mention of fat 
content in one of the ads. (Zinkhan, Tr. 514-15, 654; Popper, Tr. 
1484.) Red meat should not be used in a control question because it 
is not contained in many Lean Cuisine products. (Zinkhan, Tr. 667.) 

112. Of the attributes considered and avoided by purchasers of 
frozen entrees, the most frequently mentioned attribute suitable for 
use in a control question was sugar. (Zinkhan, Tr. 667 .) 

113. Sugar is in all but one of Stouffer's Lean Cuisine entrees. 
(CX -409-506.) It is listed as an ingredient on the Lean Cuisine 
package. (!d.; Zinkhan, Tr. 518.) 

114. Controlling sugar is important to Lean Cuisine consumers, 
and it was a proper attribute for the control question. (CX-69-Z-18; 
Zinkhan, Tr. 517 .) 

Results of Zinkhan Copy Test 

115. Close-ended questions will generate higher response levels 
for an implied claim than open-ended ones. (Zinkhan, Tr. 533-34.) 
Stouffer's expert witness testified that often a researcher must rely on 
open-ended responses of 8 to 10% as being meaningful. (Ross, Tr. 
1299.) Open-ended responses of 16% constitute a substantial number 
of participants taking a claim from a tested ad. (/d.) 

116. The following percentage of participants in Dr. Zinkhan' s 
copy test responded to the open-ended questions that the ad com
municated that Lean Cuisine entrees are low in sodium: 
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Make Sense (CX-4) 
300 Like a Million (CX-3) 
Lean on Lean Cuisine (CX-1) 

(CX-374-Z-11; Zinkhan, Tr. 523.) 

60% 
45o/o 
43% 

118 F.T.C. 

117. The following percentage of participants in Dr. Zinkhan' s 
copy test gave the low sodium response to the close-ended questions: 

Make Sense (CX-4) 88% 
300 Like a Million (CX-3) 90o/o 
Lean on Lean Cuisine (CX-1) 83% 

(CX-374-Z-21; CX-526; Zinkhan, Tr. 524). 
118. The following percentage of participants in Dr. Zinkhan's 

copy test answered the control question by stating that the ad said 
something about the sugar content of Lean Cuisine: 

Make Sense (CX-4) 
300 Like a Million (CX-3) 
Lean on Lean Cuisine (CX-1) 

(CX-374-Z-21; CX-526; Zinkhan, Tr. 525). 

5% 
4o/o 
5o/o 

119. The following percentage of participants stated that the ad 
communicated that Lean Cuisine was low in sodium in response to 
the sodium close-ended question after deducting the percentage who 
answered yes to the control question: 

Make Sense (CX-4) 83% 
300 Like a Million (CX-3) 86o/o 
Lean on Lean Cuisine (CX-1) 78o/o 

(CX-526; Zinkhan, Tr. 525-26). 

Ross COPY TEST 

120. Respondent Stouffer introduced a mall intercept copy test 
of the same three ads tested in Dr. Zinkhan's copy test. (RX-30.) 
The test was designed by Dr. Ross, a professor of marketing at the 
University of Minnesota. (RX-31.) Due to methodological defi-
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ciencies, the results of Stouffer's copy test do not rebut the findings 
of Dr. Zinkhan' s copy test. 

Universe 

121. The universe for Stouffer's copy test consisted of potential 
purchasers of Lean Cuisine, regardless of whether they were in the 
target audience for the ads. (Ross, Tr. 998-1000, 1 094-96.) The 
universe was four-ninths women from 18 to 45 years, two-ninths 
women of any age over 45, two-ninths men from 18 to 45 and one
ninth men of any age over 45. (!d. at 1003.) 

122. The target audience for the challenged ads was limited by 
Stouffer to people from 25 to 54 years old, "with an opportunity in 
the under 25 segment." (Zinkhan, Tr. 541; CX-523-Z-8.) Yet a large 
percentage of the participants in the Ross test were older. About 25o/o 
of those who buy Lean Cuisine are 55 and older. (RX-37-B.) The 
use of participants over the age limitations of the target audience 
makes the universe of the Stouffer copy test unduly broad. (Zinkhan, 
Tr. 541-42.) 

123. The percentage of men in the copy test is twice as large as 
the percentage of male purchasers of Lean Cuisine. (RX-37-38; 
Zinkhan, Tr. 541-43.) 

124. Dr. Ross intended to include in the universe purchasers 0f 
all frozen entrees with which Lean Cuisine competed. (Ross, Tr. 
111 0-11.) The market in which Lean Cuisine competed included 
Stouffer's own "Red Box" brand entrees. (Annett, Tr. 877 -78.) 

125. Dr. Ross improperly excluded purchasers of Stouffer's "Red 
Box" from the universe in his copy test. (Ross, Tr. 1111-12.) 

Funneling Questions 

126. The best method to determine consumer understanding of 
an ad is "to use a series of increasingly focused, but starting out with 
open-end very unstructured questions about what consumers get as 
main ideas and then as other ideas from a commercial. ... " (Ross, 
Tr. 1249-50.) This describes the funneling approach of asking 
questions. (Ross, Tr. 1251; Popper, Tr. 1505; Zinkhan, Tr. 4 76.) 

127. The copy test Dr. Ross designed for Stouffer did not begin 
with open-ended questions. (Ross, Tr. 1232; Zinkhan, Tr. 543; RX-
30-Z-7 .) Instead, it began with a close-ended question, "Did you get 
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any understanding about the fat content of the product from the ad
vertisement?" (RX-30-Z-7.) Each other attribute question (sodium, 
calories, cholesterol and vitamins) in Stouffer's copy test also began 
with a close-ended question. (!d. at Z-7 -11.) These questions "run 
the risk of imparting ideas ... or thoughts." (Ross, Tr. 1250; Zinkhan, 
Tr. 543-45; RX-30-Z-7.) 

128. The form of these questions prompts participants to think 
about the attribute rather than their uncoached reactions to the ad. 
(Zinkhan, Tr. 544.) It is not appropriate to start a copy test with such 
questions. (KJoc, Tr. 436-37; Ross, Tr. 1250, 1252-53; Zinkhan, Tr. 
543-45.) 

Order Bias 

129. Stouffer's copy test asked five questions, each having four 
subparts. (RX-30-Z-7 to Z-11.) Each of the five questions asked 
about an attribute, fat, sodium, calories, cholesterol, or vitamins. 
(/d.) The questions about fat were asked first, calories were third and 
cholesterol was fourth. (/d.) In half of the questionnaires, the 
questions about sodium were second and the questions about vitamins 
were asked last. The other half reversed the order of the sodium and 
vitamin questions. (Ross, Tr. 1179.) 

130. When asking close-ended questions, researchers rotate the 
order to minimize order bias. (Zinkhan, Tr. 552; Ross, Tr. 1295-96.) 

131. Order bias is especially important in the first and last close
ended questions. (Zinkhan, Tr. 553-54; Ross, Tr. 1038-39, 1173.) 
The first question sets up the survey. (Zinkhan Tr. 553; Ross Tr. 
1 038-39.) The results of the last question may be affected by fatigue 
or boredom. (Zinkhan, Tr. 553-54.) 

132. The sodium question was asked last half of the time. (Ross, 
Tr. 1179; RX-30-F.) Because proper rotation of the questions would 
have placed this question in the last position one-fifth of the time, this 
was not a proper control for order bias. (Zinkhan, Tr. 554.) 

133. The results of the sodium close-ended question for the Make 
Sense ad in the Stouffer copy test shows that when the question was 
asked in the second position (Question 2a), 22o/o answered "no," but 
when it was asked in the last position (Question 5a) 42o/o responded 
"no." (CX-539-F; Ross, Tr. 1181-82.) Since nearly twice as many 
participants answered "no" to the sodium question when it was in the 
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last position, the low sodium results may be based on order bias 
rather than participants' impressions of the ad. (Zinkhan, Tr. 553-54.) 

Cleansed Ads 

134. Stouffer's copy test used two controls. First participants 
were shown "cleansed" versions of the three challenged ads. (RX-
30-M, 0, Q.) A cleansed ad eliminates from the challenged ad all 
elements believed to convey the challenged claim. (Ross, Tr. 1 009; 
Popper, Tr. 1430-33.) The theory is that any low sodium responses 
then obtained from the cleansed ad are the result of the participant's 
prior beliefs that Lean Cuisine or products in its product category are 
low in sodium, rather than the result of any message conveyed by the 
ad. (Ross, Tr. 1016-17.) The cleansed ad low sodium answers were 
subtrqcted from the low sodium results obtained from viewers of the 
challenged ad to control for these purported prior beliefs. (/d.) 

135. Stouffer's copy test used cholesterol as a control question 
just as Dr. Zinkhan used sugar. (RX-30-C.) 

136. Dr. Ross testified that a "cleansed" ad is the only appropri
ate control ad. (Ross, Tr. 1008-09, 1014-15, 1089-90~ RX-30-B-C.) 
A cleansed ad can only function as a control ad if it does not convey 
the claim the tested ad is alleged to convey -- the low sodium claim 
in this case. (Zinkhan, Tr. 561-62; Ross, Tr. 961, 1008-09, 1274; 
Popper, Tr. 1454.) 

137. In cleansing the ads, Dr. Ross changed the phrase "less than 
one gram" to "less than 1000 milligrams." (RX-30-M, 0, Q.) With 
regard to the Make Sense ad, cleansing removed the phrase "there are 
some things we skimp on: Calories. Fat. Sodium." (RX-30-M.) 

138. Dr. Ross assumed that the cleansed ads did not convey the 
low sodium claim. (Ross, Tr. 1274.) Dr. Popper, Stouffer's other 
expert witness, stated that he would need empirical evidence to make 
that determination. (Popper, Tr. 1448.) 

139. Stouffer's "cleansed" ads contain elements likely to convey 
the low sodium claim. (Zinkhan, Tr. 563-66, 569-73~ Shimp, Tr. 
1560-61, 1567-68, 1571-73, 1577, 1580-81.) Those ads fail as 
controls. 

140. The challenged ads and the cleansed ads relate to sensible, 
healthy eating. (Shimp, !fr. 1566-68; Zinkhan, Tr. 563-66, 569-73, 
690-92.) The cleansed ads link the phrase "less than 300 calories" 
with the phrase "less than 1000 milligrams of sodium." (Shimp, Tr. 



768 FEDERAL TRADE COMMISSION DECISIONS 

Initial Decision 118 F.T.C. 

1572, 1577, 1580; R.X-30-M, 0, Q; Zinkhan, Tr. 564, 571-73.) These 
aspects of the cleansed ads contribute to conveying a low sodium 
claim to consumers. (Shimp, Tr. 1566-68, 1571-73, 1577, 1580-81; 
Zinkhan, Tr. 5~3-66, 569-73.) 

141. The 1000 milligrams of sodium information is ambiguous 
information to consumers. (Shimp, Tr. 1567-68.) Because the 
cleansed ads have made readers think about sensible, healthy eating, 
consumers relate the "less than 1000 milligrams of sodium" statement 
to the "less than 300 calories" statement. This results in the sodium 
information as part of the sensible, healthy eating. (Shimp, Tr. 1566-
68; Zinkhan Tr. 565.) Thus, consumers interpret the cleansed ads to 
make the challenged low sodium claim. (Shimp, Tr. 1568.) 

142. Consumers understand that an entree with less than 300 
calories is low in calories. (Shimp, Tr. 1600-02.) Relating the 
phrases "less than 300 calories" and "less than 1000 milligrams of 
sodium," reasonable consumers therefore interpret "less than 1000 
milligrams of sodium" as meaning Lean Cuisine is also low in 
sodium. (ld.) 

143. The phrase "less than" as a modifier of 1000 milligrams of 
sodium by itself contributes to a low sodium claim. (Zinkhan, Tr. 
564, 570-71, 691.) 

144. In CX-3 (300 Li~e a Million), the statement "less than 300 
calories and most with less than 1 gram of sodium" is in bold print. 
The cleansed version of this ad changes "1 gram" to "1000 milli
grams" but retains the bold print for the entire phrase. (RX-30-0.) 
The accentuation of this information contributes to a low sodium 
claim. (Zinkhan, Tr. 572, 691; Shimp, Tr. 1578-81.) 

145. The bold print linking calories and sodium content of Lean 
Cuisine, and the headline, lead reasonable consumers to a low sodium 
claim in the ad. (Shimp, Tr. 1578-81.) 

146. In creating a cleansed control ad, only the language causing 
the challenged claim should be removed. (Zinkhan, Tr. 566; Ross, 
Tr. 1014; Popper, Tr. 1453.) All other elements must be held 
constant. (Zinkhan, Tr. 566-67; Ross, Tr. 1014; Popper, Tr. 1453) 

147. The cleansed Make Sense ad (CX-4) did not adhere to that 
principle. (Ross, Tr. 1286.) The cleansing of this ad did not "hold as 
much constant as possible." (ld. at 1285.) 

148. In the opinion of Stouffer's experrs, all that was required to 
create the cleansed version of CX-1 (Lean on Lean Cuisine) was to 
change "1 gram" to "1 000 milligrams" and to delete the footnote. 
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(Ross, Tr. 1274-75; Popper, Tr. 1469-70.) However, besides those 
changes, Dr. Ross deleted the first two lines, as well as some .other 
phrases, in creating the cleansed version. (Ross, Tr. 1276; CX-1 ~ 
RX-30-Q.) Dr. Ross could give no reason why these deletions were 
made. (Ross, Tr. 1276-77.) 

Cholesterol Control 

149. The Stouffer copy test used cholesterol as a control ques
tion.(Ross, Tr. 1031; RX-30-C.) 

150. Cholesterol is so closely related in consumers' minds to fat 
that it is likely that consumers will take an implied cholesterol claim 
from the reference to fat in the tested ads. (Zinkhan, Tr. 557, 657). 
As a result, the cholesterol question in the Stouffer copy test is not 
valid. (!d. at 557-58, 745~ Popper, Tr. 1470; Ross, Tr. 1199.) 

151. Consumers believe there is an association between fat and 
cholesterol. (Zinkhan, Tr. 559; Levy, Tr. 168; Ross, Tr. 1205-06.) 
The 1990 Health and Diet Survey conducted for the FDA asked those 
who had heard of high blood cholesterol to state if certain actions 
"would," "might," or "would not" help control high cholesterol. 
(CX-365-C.) One of the actions was "Eating less fat." (!d.) Nearly 
86o/o answered that eating less fat would help control high choles
terol. (Levy, Tr. 167-68; CX-39-4-A.) 

152. If consumers think a food is low in fat, they are likely to 
think it is low in cholesterol. (Levy, Tr. 169.) One of the tested ads 
made an express fat content claim for Lean Cuisine, while the others 
did so by implication. (Zinkhan, Tr. 559, 657 .) 

DECEPTION OF LOW SODIUM CLAIM 

Amount of Sodium 

153. While the challenged ads ran, Lean Cuisine entrees aver
aged 850 milligrams of sodium. (F. 9; CX-409-506.) This exceeded 
regulatory and public health organizations' guidelines for low sodi
um. (21 CFR 101.13(a)(3) (1992); CX-114; CX-520.) 

154. For eight years, the FDA has defined low sodium as 140 
milligrams or less for "single serving foods" (a bowl of soup, a piece 
of pizza, a cup of macaroni and cheese). (21 CFR 10 1.13(a)(3) 
( 1992).) 
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155. In 1990 and 1991, Lean Cuisine entrees contained about 
twice that amount of sodium. (CX-523-T-Z.) 

156. The USDA has an informal policy of 140 milligrams per 
component for meal-type products such as frozen dinners and entrees. 
(Brewington, Tr. 265.) Most frozen dinners and entrees have two, 
three, or four components. (!d. at 266.) For a three component food 
item, low sodium would be defined as 420 milligrams (3 times 140); 
for a two component food item, it would be 280 milligrams (2 times 
140). (!d.) 

157. By the USDA definition, Lean Cuisine entrees consist of 
two or three components. (Brewington, Tr. 285.) Low sodium for a 
two-component entree is 280 milligrams (2 times 140). (!d. at 266.) 

Recommended Maximum Daily Intake for Sodium 

158. In 1989, the National Academy of Sciences recommended 
that Americans should limit their total daily intake of sodium to 2400 
milligrams or less. (CX-117-C.) 

159. The Lean Cuisine line average of approximately 850 milli
grams of sodium during the time in which the ads appeared represents 
over one-third of the recommended maximum daily intake. (FDA 
Food Regulations, 58 Fed. Reg. at 2227 [to be codified at 21 CFR 
101.9(c)(9)]; USDA Food Regulations, 58 Fed. Reg. at 645; CX-
117).) 

Consumer Perceptions of Low Sodium 

160. Because of Stouffers' loss of sales of Lean Cuisine, Tatham 
conducted research in the spring of 1989. (Shimp at 1581; CX-58-
A.) The report stated as follows (CX-58-G): 

The sodium content of Lean Cuisine products was frequently commented upon. 
Few respondents had a sense of what percentage of an average daily requirement 
of salt would be found in a Lean Cuisine entree, but the general perception was that 
the level was high. 

161. Another report of four focus groups conducted in the fall of 
1988 examined a proposed line of frozen entrees similar to Lean 
Cuisine. (Shimp at 1583; CX-102-A.) That report stated (CX-102-I; 
CX-104): 
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[J]ust laying out the levels [of cholesterol, fat, and sodium] adds confusion because 
many don't know how to evaluate them. Providing a comparison of the product's 
levels along with the recommended daily level ... seemed to satisfy their desire for 
the facts and allows them to understand how the product could fit into an entire 
day's diet. 

162. Stouffer knew in September 1988 that (CX-102-K): 

Consumers are confused by the vast difference in acceptable levels of sodium vs. 
those of fat and cholesterol. Therefore, actual sodium levels should only be utilized 
when a reference to the recommended daily level is also shown. 

163. Studies of food labels show that consumers have difficulty 
understanding sodium information stated numerically and would 
likely interpret 1 gram of sodium as being less than 1000 milligrams 
of sodium. (Levy, Tr. 155.) 

164. FDA label format studies show that consumers think that 
saturated fat levels are low because their numbers tend to be low 
(e.g., 2, 3, 4, 5, etc. grams of saturated fat); however, consumers tend 
to assess sodium levels as high because their numbers are high (e.g., 
120, 660, 910 milligrams). (Levy, Tr. 155.) 

165. One FDA. labeling study had a food label with a nutrient 
claim of low sodium on the front panel and asked consumers whether 
the claim was true based on the nutritional information on the back 
panel. (Levy, Tr. 137.) Two claims involved low sodium: a cake 
with 115 milligrams of sodium and a frozen dessert with 20 milli
grams of sodium, both true under FDA regulations. (CX-364-A.) 

166. For the frozen dessert with 20 milligrams of sodium, 75% 
of respondents perceived the "low sodium" claim as true; however, 
this percentage dropped to 57% for the cake with 115 milligrams of 
sodium. (CX-364-A.) This supports the conclusion that consumers 
look at absolute numbers in assessing claims. (Levy, Tr. 139.) 

167. Dr. Levy of the Food and Drug Administration credibly 
testified that consumers perceive the actual sodium content of the 
Lean Cuisine line averaging 850 milligrams of sodium as high. 
(Levy, Tr. 149.) However, he stated that consumers viewing a less 
than 1 gram of sodium claim would view that claim as low. (/d. at 
156.) 
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Stouffer's Knowledge 

168. Stouffer knew that its products were not low in sodium. 
(Block, Tr. 789; Annett, Tr. 888-89, 916-17; CX-44.) Mr. Annett, 
Stouffer's manager in charge of the Lean Cuisine line at the time the 
ads ran, testified that a low sodium claim could not be used in Lean 
Cuisine advertising because "Lean Cuisine did not meet the FDA and 
USDA requirements for low sodium." (Annett, Tr. 916-17; CX-44-
A; Block, Tr. 800.) 

169. Mr. Brewington of the Department of Agriculture, testified 
that he had been involved in the labeling approval process for Stouf
fer's Right Course line of frozen entrees during 1989. (Brewington, 
Tr. 270.) At that time, the Right Course product line averaged under 
600 milligrams of sodium, less than the Lean Cuisine line average of 
850 milligrams, and Stouffer was seeking approval for a low sodium 
labeling claim for Right Course. (/d.) That request was never 
granted, according to Mr. Brewington, because the sodium level (600 
milligrams) was too high. (!d. at 272.) 

170. Stouffer knew that a low sodium claim was inappropriate 
for Lean Cuisine. (/d.; Annett, Tr. 916-17; Block, Tr. at 789.) 

Materiality of Low Sodium Claims 

I 7 I. The sodium claims challenged in this proceeding constitute 
health claims that are important to consumers. Based on medical 
evidence supporting a link between sodium consumption and high 
blood pressure, the National Academy of Sciences, the American 
Heart Association, and the Surgeon General of the United States 
recommend that people limit their daily sodium intake. (CX-117, 
CX-131, and CX-116.) 

172. Stouffer's copy test, to the extent that it is reliable, showed 
that 68o/o of the participants considered sodium to be important in 
making purchase decisions about frozen entrees. (Zinkhan, Tr. 584; 
CX-5 I3.) 

173. Stouffer's consumer research in the spring of 1991 studied 
why people buy frozen dinners. (CX-65; CX-383 at 56-57 [DeVries 
Dep.].) The things considered were: brand name; cholesterol, fat, 
calories from fat; price; vitamins and minerals; and sodium. (CX-65-
R; CX-383 at 58-59 [DeVries Dep.].) 
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174. The result reported was (CX-65-S) (emphasis in original): 

[The] analysis revealed that sodium level is the dominant factor. Respondents 
clearly favor products with the lowest level of sodium possible. 

The analysis found a strong negative reaction to products with 1000 
milligrams of sodium (CX-65-S; CX-383 at 60-61 [DeVries Dep.].) 

175. Stouffer's consumer research in 1988 showed the impor
tance of information about sodium to consumers. A report on focus 
groups conducted in the fall of 1988 stated as follows under the 
heading cholesterol, fat and sodium levels (CX-102-I): 

These consumers are information hungry. They are serious about their problem and 
therefore want to know the precise cholesterol, fat, and sodium levels. 

As a result of this research, Stouffer was also aware that a frozen 
entree containing 600 or more milligrams of sodium "could tum 
consumers off." (!d. at h; CX-382 at 48-49 [Audette Dep.].) 

176. Stouffer began to develop a line of nutritionally-oriented 
entrees in the latter part of 1988. (CX-382 at 13 [Audette Dep.].) 

177. Stouffer began a new line of frozen entrees called Right 
Course in the fall of 1989. (!d. at 19.) The strategic positioning for 
Right Course emphasized its levels of sodium, fat, and cholesterol. 
(!d. at 29.) 

178. The ad agency personnel assigned to the Lean Cuisine 
account were aware of the importance to consumers of claims about 
sodium. (Block, Tr. 774, 808; CX-379 at 48 [Wood Dep.]; CX-381 
at 47 [Blim Dep.]; CX-378 at 98-99 [Crain Dep.].) 

179. Stouffer's ad agency documents regarding brand positioning 
for Lean Cuisine in June 1990, stated that science and the media have 
been evaluating the consequences of eating habits and contained a list 
of six nutritional issues, the first of which was "Sodium Awareness." 
(CX-77-E.) 

180. In a presentation to Stouffer in November of 1990, the 
agency said that acceptable levels of sodium, fat, and cholesterol had 
become a "price of entry," to get consumers to try the product (CX-
378 at 67-68, 98-99 [Crain Dep.]; CX-80-C), and that people want 
"no bad stuff," that is, nutrients like sodium which are thought to be 
unhealthy, in the foods they eat. (CX-80-D; CX-378 at 96, 99 [Crain 
Dep.].) 
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181. In January of .1990 Mr. Annett, the marketing manager for 
Lean Cuisine, sent a memorandum to Tatham instructing the agency 
to put health related executions "on a fast track." (CX26-A.) The 
memorandum also suggested using "hot buttons" or "strong 'buzz 
words"' about limiting sodium, fat, and cholesterol. (CX-26.) 

182. Health and Diet Surveys (for the National Heart, Lung, and 
Blood Institute, the National Cancer Institute, the Centers for Disease 
Control, and the USDA) evaluate consumer awareness of nutrition. 
(Levy, Tr. 106, 120-21.) 

183. The Health and Diet Survey in the early fall of 1990, shows 
consumer awareness about sodium. (Levy, Tr. 122.) 

184. The survey asked if the participant had heard of anything 
that people eat or drink being related to high blood pressure. (CX-
365.) 

185. Of the participants, 44% answered sodium or salt (CX-364), 
the most frequently given response. (Levy, Tr. 125-26.) 

186. Other questions show that 15 o/o of the population were on 
a professionally recommended sodium reduction diet, 25.1% were on 
a self-prescribed sodium avoidance diet, and 40o/o of the adult popu
lation aged 18 years and over are on a sodium reduction diet, making 
it the most common diet restriction. (Levy, Tr. 131; CX-346-D.) 

Disclosure of Milligrams 

187. The print ads in this case state that Stouffer's Lean Cuisine 
entrees contain less than 1 gram of sodium, providing the metric 
equivalent in milligrams in a footnote. (CX-~-6; CX-519 and CX-
525.) 

188. Dr. Muehling, a professor of marketing at Washington State 
University, tested five ads for a fictional camera. Some of the ads 
had fine print footnotes, others had large print footnotes. (CX-385-
89; Muehling, Tr. 27-28.) Each of the ads contained information 
about attributes of the camera. (CX-385-89; Muehling, Tr. 28-29.) 

189. The survey was conducted on a "convenient sample of col
lege students." (Muehling, Tr. 72.) 

190. The students were tested on their recall of statements made 
in the ad. (Muehling, Tr. 33-34.) According to Dr. Muehling, the 
results indicate that individuals were generally able to recall points 
that are made in the body of an ad much better than the points that are 
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made in the fine print or the footnote statements contained in the ad. 
(Muehling, Tr. 36, 44.) 

191. The footnotes Dr. Muehling tested in his study contained 
between 25 and 38 more words and more information than the foot- . 
notes in the Lean Cuisine ads. (Muehling, Tr. 67-68.) 

192. The text of the camera ad was more lengthy than the texts 
of the Lean Cuisine ads. After reading a lengthy ad, consumers may 
not pay attention to footnotes. (Muehling, Tr. 82-83.) 

193. To determine whether specific footnotes are comprehended, 
. conducting a test on those ads "would be a most effective way of an
swering that question." (Muehling, Tr. 66-67 .) 

194. Most consumers do not read or recall the footnotes in the 
Lean Cuisine ads. Responding to open-ended questions on the Zink
han Copy Test, for the Made Sense ad (CX-4), none of the 100 par
ticipants recalled footnoted information. For the 300 Like a Million, 
nine of 100 participants recalled footnoted information. And, for the 
Lean on Lean Cuisine ad, two of 100 participants recalled footnoted 
information. (Zinkhan, Tr. 532; CX-374-Z-12.) 

195. The preponderance of the credible evidence shows that the 
footnotes in the ads in this case did not adequately disclose that 1 
gram equals 1000 milligrams. (/d.) 

196. The sodium content of food is commonly, although not 
uniformly, measured for consumers in milligrams. (F. 20, 23; RX-
24-E; RX-25-1, J.) Although consumers are generally aware of the 
need to restrict sodium in their diet (F. 185-86), many are unaware of 
the precise recommended daily allowance for sodium (F. 160), in 
milligrams or grams. The failure to disclose adequately the sodium 
content in milligrams is, therefore, immaterial. 

DISCUSSION 

I. INTRODUCTION 

Respondent Stouffer, a subsidiary of the Swiss corporation Nestle 
SA, manufactures and markets frozen foods, primarily frozen entrees. 
Stouffer's frozen entree products consist of two product lines: a full 
calorie product, "Red Box," and a reduced, low calorie product line, 
Lean Cuisine. Lean Cuisine sales were about two hundred million 
dollars in 1990-91. (F.10.) 
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During the late 1980's, Lean Cuisine's leadership of frozen en
trees was challenged by Weight Watchers and new brands of Budget 
Gourmet. Despite a growing market, Lean Cuisine's business de
clined 24% in four years. (CX-58-A.) 

During the fall of 1989, Stouffer started a new advertising 
campaign for Lean Cuisine. Stouffer's advertising agency, Tatham 
RSCG (Tatham), found that consumers worried less about calories 
but had an increasing interest in nutrition and the adverse health 
consequences of sodium and fat, and that consumers viewed Lean 
Cuisine and frozen entrees in general as high in sodium. (F. 17-19, 
88-89; CX-58-B, G.) Tatham created the ads at issue in this case. 
These ads included two, two-page print ads entitled "Lean Cuisine." 
(CX-1, CX-519, CX-525) and "Ole! O'lean!" (CX-6); two, one
page print ads entitled "Who can make under 300 taste like a MIL
LION?" (CX-2-3) and "Of all the things we make, we make 
SENSE!" (CX-4-5); and a radio ad entitled "Anniversary/Turkey 
Rev." (CX-7.) 

The complaint alleged that the ads falsely represented that Lean 
Cuisine entrees are low in sodium through "statements contained in 
advertisements." (Complaint, paragraphs 4, 5.) The complaint also 
alleged that the ads failed to disclose adequately the material fact that 
"1 gram is equivalent to 1000 milligrams, which is the commonly 
used unit of measurement for sodium." (Complaint, paragraph 7 .) 

Respondent argues that its ad campaign stressed Lean Cuisine's 
great taste and controlled fat, calories and sodium, and that the repre
sentations about sodium content were meant to be relative, showing 
a reduction in the amount of sodium but not implying low sodium, 
which consumers associate with bland taste. 

II. THE CHALLENGED ADS 

A. The Legal Standard 

The standard by which advertising is judged is whether it is likely 
to mislead reasonable consumers; proof of actual deception is not 
required. The issue is whether consumers, acting reasonably under 
the circumstances, would interpret the message of the advertisement 
to have made the alleged claims. Kraft, Inc., D. 9208, slip op. at 5-8, 
21 (Jan. 30, 1991), aff'd, 970 F.2d 311 (7th Cir. 1992), cert. denied, 
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113 S. Ct. 1254 (1993). An ad can be deceptive even though other 
reasonable, truthful interpretations are just as possible. (!d. at n. 8.) 

The Commission may rely on its own reasoned analysis to deter
minewhat "reasonably clear" implied claims are conveyed by exam
ining the "overall net impression of an ad." Kraft, 970 F.2d at 314, 
319. The an~lysis looks at the net impression created by the inter
action of all of the different elements in the ad, rather than the impact 
of each or a few elements. Thompson Medical Co., Inc., 104 FTC 
648,793 (1984), 791 F.2d 189 (D.C. Cir. 1986). 1 The Commission 
does not have a license to go on a fishing exped\tion to pin liability. 
on advertisers for barely imaginable, barely discernable claims. /d. 
at 319-20. But when implied claims are conspicuous, self-evident, o( 

reasonably clear on the face of the ad, consumer surveys or other 
evidence beyond the ad are not required in reaching the decision. /d. 
at 320. If the implied claims may not be determined with confidence 
from the face of the ad, extrinsic evidence must be examined, includ
ing consumer surveys and expert testimony. Kraft, 970 F.2d at 318. 

B. The Low Sodium Claim 

1. Facial analysis of Stouffer's print ads 

The headline of the Make ·sense ads (CX-4, CX-5) states "Of all 
the things we make, we make SENSE!" which evokes sensible eat
ing. The ads describe the healthy ingredients in Lean Cuisine and 
note: 

there are some things we skimp on: Calories. Fat. Sodium. With less than 300 
calories, controlled fat and always less than I gram of sodium* per entree, we make 
good sense taste great. 

A footnote states "All Lean Cuisine entrees have been reformulated 
to contain less than 1 gram ( 1000 mg.) of sodium." If the footnote is 
overlooked by a consumer, the ad explicitly describes the sodium 
content of Lean Cuisine as "1" gram, a low number. The sodium is 

1 
No first amendment concerns are raised when facially apparent implied claims are found 

without resort to extrinsic evidence. Zauderer v. Ohio, 471 U.S. 626, 652-53 ( 1985). A facial analysis 
involves the net impression conveyed by the ads and does not involve the effect of individual words. 
phrases, or visual images. Thompson Medical. 104 FTC at 793. Contrary elements in the ads must be 
effective to dispel the net impression of the challenged claim. Kraft, slip op. at 10. 
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described as "less than" 1 gram, diminishing the quantity.2 The ads 
state that Lean Cuisine "skimp[s] on" sodium and other undesirable 
ingredients. The phrase "We make good sense taste good" reinforces 
the sensible eating message. 

The net impression of all of the elements of the ads is that Lean 
Cuisine entrees are low in sodium. The ad contains nothing to give 
a contrary impression. Thompson Medical, 104 FTC at 793. The 
footnote that a gram equals 1000 milligrams, assuming that consum
ers notice it, 3 is ambiguous unless consumers knew their recom
mended daily allowance. The footnote in some of the ads stated that 
the product is being reformulated. This is consistent with the low 
sodium message. Thus, a facial analysis of the challenged ads shows 
that they convey the low sodium claim to reasonable consumers.4 

2. Radio ads 

The challenged radio ad described Lean Cuisine entrees (CX-77): 

These babies are healthier than ever. Lower in sodium, fat and cholesterol. Read 
those boxes, people, these numbers are low. 

"Lower in sodium" is a comparative statement, but it is consistent 
with, and does not contradict, the flat, absolute statement that "these 
numbers are low." To prevent facial analysis and require extrinsic 
proof, a conflicting statement in the ad must be effective. Kraft, FTC 
slip opinion at 10. Here, the comparative statement does not conflict 
with "these numbers are low," and does not derogate from the net im
pression that the radio ad carries the message that Lean Cuisine en
trees are low in sodium. 

2 
The phrase "less than 300 calories and most less than I gram* of sodium'' in the 300 Like a 

Million ad (CX-2 and CX-3) appears in bold print. (F. 144.) 

3 
The footnote did not adequately disclose that I gram equals 1000 milligrams. (F. 195.) 

4 
The other print ads are similar although they do not use the phrase "skimp on" as the Make 

Sense ad does. The above analysis applies to those ads as well. 
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C. Extrinsic Evidence 

1. Zinkhan copy test 

Consumer surveys are the best extrinsic evidence of what words 
in an ad mean to consumers. Kraft, Inc., slip op. at p. 11 n. 11, p. 13 
n. 13. Copy tests must use a sound method, with a valid sample, 
questions that minimize bias, and correct analysis. Thompson 
Medical, 104 FTC at 790. 

a. Universe 

The universe for the copy test is a valid sample from the "appro
priate population."5 The target audience here is the group of people 
Stouffer tried to persuade to purchase its product with its advertising. 
(F. 70-71.) 

Stouffer's target audience consisted of "primarily females, though 
not exclusively" who were "age 25 to 54 with an opportunity in the 
under 25 segment." (CX-523-Z-7 to Z-8.) Based upon data from 
Stouffer, Dr. Zinkhan included women ages 25 to 54, and excluded 
women under 25 and over 54, and men,6 people who had not pur
chased frozen dinners or entrees within the last three months, people 
who were on medically supervised diets, and people who wore glass
es but did not have them with them at the time. (F. 69, 71.) 

The "central anchor" of Lean Cuisine consists of purchases by 
women age 25 to 54. (Block, Tr. 792-93.) Dr. Zinkhan limited his 
sample to those women. (F. 71.) While omission of men and women 
under 25 and over 54 may diminish the certitude of the results, there 
is no evidence to show that the results would have differed if they 
would have been included, and there is no doubt that those surveyed 
were the bull's eye of the target at which the ads were aimed.7 The 
test results may therefore be relied on despite this defect. Thompson 
Medical Co. Inc., 104 FTC at 806-08. 

5 
Thompson Medical Co., Inc., I 04 FTC at 790. 

6 
Stouffer did not specify the percentage of men included in its target audience. 

7 
The Ross copy test, by contrast. included many who were off the edge of the target. (F. 121-22.) 
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b. Funneling 

The copy test began by asking three open-ended questions. (F. 
75; CX-374-Z-29 to Z-30.) It then asked three close-ended questions, 
each asking if the ad made any claim about one specific ingredient. 
(F. 76; CX-374-Z-30.) This pattern of questioning, called funneling, 
avoids suggesting answers that bias the results. National Football 
League Properties, Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 
515 (D.N.J. 1986).8 

Dr. Zinkhan' s copy test asks "appropriate questions in ways that 
minimize bias .... " Thompson Medical, 104 FTC at 790. Funneling 
questions, as used by Dr. Zinkhan,9 provide unbiased evidence of 
claims conveyed to consumers. 10 !d. at 808. 

c. Open-ended questions 

Respondent argues that Dr. Zinkhan's copy test did not use a 
control ad to eliminate external factors affecting consumers. There 
is, however, no requirement of a control ad for open-ended questions. 
Thompson Medical, 104 FTC at 804-08. 11 

8 Stouffer's expert witness, Dr. Ross, endorsed the funneling approach. (Ross, Tr. 172; F. 126.) 
He designed a copy test for Stouffer, however, with a leading opening question asking about specific 
ingredients. (RX 30-Z-7 .) 

9 Those questions asked (CX-374-Z-29, Z-30): 
I. What point or points does the Lean Cuisine ad make about the product? 
2. What reason or reasons does the ad mention or suggest for you to buy Lean Cuisine? 
3. Is there anything else you can recall about the ad? 

10 
Open-ended questions sometimes fail to elicit all of the claims an ad conveys. Kraft, Inc .. slip 

op. at 13 n.l3. Close-ended questions with a control can also provide unbiased results, and may probe 
deeper into consumers' memories than open-ended questions. Thompson Medical, I 04 FTC 804-06. 

11 
There is precedent to show that a control ad (not a cleansed ad) may be helpful. In Thompson 

Medical. the Commission approved two copy tests: the "FRC" copy test and the "ASI Theater Test." 
I 04 FTC at 804-08. The FRC copy test did not use a control ad. /d. at 804. It used control questions 
(regarding whether Ben-Gay or Mentholatum contained aspirin) for the close-ended question "does the 
product in the commercial contain aspirin." /d. at 804. The Commission discounted responses to the 
open question ("name the ingredient") supporting Thompson, with only 3% recalling aspirin as an 
ingredient in Aspercreme; the Commission relied instead on the leading questions which showed 22% 
recalling Aspercreme containing aspirin while the leading control questions showed that only 6% 
thought aspirin was an ingredient in Ben Gay and less than 5% perceived aspirin in mentholatum. /d. 
at 804-05. 

The ASI Theater Test in Thompson Medical did include a control ad for a competing product. 
Mobisyl. /d. at 806. Responses to open-ended questions were that aspirin was an ingredient in 
Aspercreme ( 17%) and Mobisyl (I%). The test also had control ingredients for the leading question. 
Despite the yea saying bias indicated by the large percentage of participants who thought the control 
ingredients (hydrocortisone, lanolin and menthol) were ingredients in Aspercreme and the control 
product, Mobisyl. the Commission relied on the result of the leading recall results indicating that the 
much larger percentage of those who believed Aspercreme contained aspirin than did those who saw the 
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Marketing experts have found that credible evidence comes in 
response to open-ended questions, just as in trials where the unbiased 
testimony comes after direct, non-leading questions. The drawback 
of open-ended questions is that they are not as effective when the· 
issue is the consumer's memory rather than the consumer's reaction. 
That is where close-end questions are effective, since they, like lead
ing questions at trial, suggest the desired answer. They also tend to 
elicit bias. 

Respondent argues that using a control ad for open-ended ques
tions eliminates the influence of participants' preconceptions about 
the product. Even if some participants in the copy test had a prior 
belief that Lean Cuisine was low in sodium, that does not mean that 
the ads did not convey a low sodium claim. (Kloc, Tr. 442; Zinkhan, 
Tr. 725, 729.) An ad that reinforces an inaccurate pre-existing notion 
is deceptive. (F. 91-92.) Not all consumers' pre-existing beliefs need 
to be removed from copy test results. Silneon Management Corp. v. 
FTC, 579 F.2d 1137, 1146 (9th Cir. 1978) (That the false belief "is 
attributable in part to factors other than the advertisement itself does 
not preclude the advertisement from being deceptive"). 12 

There is no precedent mandating a control ad for open questions 
for a valid survey. Respondent's citations to the contrary are not 
persuasive. 13 A control ad was not needed for the open-ended ques
tions in the Zinkhan copy test. (F. 83.) There was no credible 
evidence that bias affected the results elicited by those questions. 

Mobisyl commercial. The Commission did not subtract the control responses in its analysis of the test 
ad. !d. at 807-08. The analysis dealt with responses to both leading and open questions, comparing the 
percentage of respondents who said Aspercreme contained aspirin (untrue) ( 17%) to those who said it 
contained salycin (true) (4%). /d. at 808. 

In Kraft, Inc. the Commission discussed the results of the CWI test done for Kraft. The question 
suggested that a comparison had been made ("was anything 'said or shown [in the ad] that makes you 
think KRAFf Singles is different from other brands of individually wrapped cheese slices'"). !d. at 19 
n.l8. Refusing to rely on the results of that close-ended question, the Commission criticized the CWI 
copy test for not using any control. !d. at n. 19, citing Thompson Medical where the ASI Theater Test 
used controls with close-ended and open-ended questions. 

12 
Most consumers' pre-existing belief about the sodium content of Lean Cuisine was that it was 

higher than in fact was true. (F. 87-89.) If the challenged ads changed this belief to a low sodium belief, 
then they must have communicated that low sodium claim. (Ross, Tr. 1260-69.) 

13 . . . . . 
Respondent d1scerns the requ1red use of a control ad by d1ssectmg scattered statements m the 

footnotes of Thompson Medical and Kraft. Reply brief at pp. 23-25. This inferred "new learning" is 
based, however, on misconception. Complaint counsel's reply brief at pp. 26-29. 
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d. Close-ended questions 

The close-ended questions in Dr. Zinkhan' s copy test asked 
whether the ads suggested anything about the amount of three ingre
dients: sodium, calories, and sugar. The sugar question was a con
trol question. (F. 106.) Close-ended questions direct participants to 
an aspect of the ad. Some may respond based on yea saying, inatten
tion, or preconceptions. (F. 1 00-04.) Close-ended questions require 
the use of a control. Thompson Medical, 104 FTC at 804-06. The 
results of the control question are deducted from the results of the 
close-ended question to eliminate such bias. /d. Sugar is an appro
priate control ingredient. (F. 1 06-114.) It is not mentioned in the ad, 
but is associated with Lean Cuisine in consumers' minds, and is an 
incorrect answer. (Zinkhan, Tr. 745.) 

The sequence of the close-ended questions was rotated. (F. 98-
99.) Controlling for order bias is necessary to make the results of 
close-ended questions reliable evidence of ad communication. R.I. 
Reynolds Tobacco Co. v. Loew 's Theaters, Inc., 511 F. Supp. 867, 
872 (S.D.N.Y. 1980) at 872; CX-536-Z-25 to Z-26. The close-ended 
questions designed by Dr. Zinkhan minimized bias. 

e. Results of Zinkhan copy test 

Dr. Zinkhan's copy test shows that from 43 to 60% of the partici
pants found the low sodium claim in response to open-ended ques
tions.14 (F. 116.) Dr. Zinkhan' s close-ended questions, after the 
control is deducted, show from 78 to 83% of the participants took the 
low sodium claim from the challenged ads. (F. 119 .) 

2. Ross copy test 

Stouffer's copy test uses two controls to show that the claim was 
not communicated. The issue is whether these control procedures 
biased the results of the copy test in Stouffer's favor. 

14 
In Thompson Medical the claims were conveyed to 16 to 18%. !d. at 805. Those results were 

derived from close-ended questions. I 04 FTC at 805. Smaller percentages are sufficient to establish 
that a claim is conveyed when based on open-ended results. The Gillette Co. v. Wilkinson Sword. Inc .. 
89 CV 3586 (KMW) (S.D.N.Y. 1991), slip op. at 17 (10%); Ross. Tr. 1299 (8-10%). 
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a. Stouffer's cleansed control ad 

Stouffer used "cleansed" ads to control: participant's prior know
ledge or beliefs (Ross, Tr. 961), the manner in which the close-ended 
question is written (Ross, Tr. 1171-72), yea saying (Popper, Tr. 14 77-
79), and inattention (Popper, Tr. 1477-78). The theory is that the 
cleansed ad removes the elements that falsely affect the low sodium 
claim. Dr. Ross assumed that the cleansed ads did not convey the 
low sodium claim. (Ross, Tr. 1274; F. 138.) 

The cleansed ads themselves, however, conveyed a low sodium 
claim. (F. 139-45.) The failure fully to cleanse the challenged ads, 
makes them invalid. The responses to those ads cannot properly be 
used to reduce the responses to open-ended or close-ended questions 
in the copy test. (Zinkhan, Tr. 573.) By using control ads that were 
likely to convey the challenged claim, Stouffer assured its "control 
over the study's outcome by the use of the control ads." Weight 
Watchers lnt'l v. Stouffer Corp., 744 F. Supp. 1259, 1275 (S.D.N.Y. 
1990). 

Dr. Ross' removal of the sodium content modifier "less than 1 
gram," and the phras~ "skimp on," fails to consider that: 

[i]n evaluating advertising representations, we are required to look at the complete 
advertisements and formulate our opinions on them on the basis of the net general 
impression conveyed by them and not on isolated excerpts. 

Standard Oil Co. of Calif., 84 FTC 1401, 1471 (1974), aff'd as modi
fied, 577 F.2d 653 (9th Cir. 1978), cited in, Deception Statement, 103 
FTC at 179 n. 32. "The entire mosaic should be viewed, rather than 
each tile separately." FTC v. Sterling Drug, Inc., 317 F.2d 669, 674 
(2d Cir. 1963). Analysis of one or two isolated words or phrases 
does not result in a proper understanding of whether an implied claim 
is communicated. Deception Statement, 103 FTC 176 & n. 7, 179 & 
n. 31-32. 15 

b. Cholesterol control 

Stouffer employed a control using cholesterol. The attribute in 
the control question must be relevant to the advertised product, but 
not closely enough linked with claims in the ad to convey an implied 

15 
Consumers "perceive the commercial in its totality." (CX-540-B.) 
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claim about the attribute. (Zinkhan, Tr. 514-15, 744-45.) Cholesterol 
is linked to fat as used in the ads. (F. 150-52.) Readers infer choles
terol claims from fat claims. 16 (F. 150.) 

c. Results of the Ross copy test 

With cholesterol, as it did with the control ads, Stouffer selected 
a control that assured the outcome. Furthermore, the universe was 
defective (F. 122), and the questions were not properly rotated. (F. 
129-33.) The Ross copy test is unreliable. 

III. THE DECEPTION OF THE LOW SODIUM CLAIM 

During the period in which the challenged advertising ran, the 
Lean Cuisine line averaged 850 milligrams of sodium. (CX-6-B; 
CX-409-506.) This exceeds public health guidelines for "low sodi
um." 21 CFR 101.13(a)(3)(1992); CX-114; CX-520; F. 153-57; 
Simeon Management Corp., 87 FTC 1184, 1230 (1976), aff'd, 579 
F.2d 1137 (1978); Thompson Medical, 104 FTC at 826. 

Stouffer knew that its products were not "low in sodium." 
(F.168-70.) Stouffer's manager in charge of the Lean Cuisine line at 
the time the ads ran, testified that a "low sodium" claim was not 
possible because "Lean Cuisine did not meet the FDA and USDA 
requirements for low sodium." (F. 168.) 

In the context of this market, these ads convey a low sodium 
message. Knowing that many consumers feel that Lean Cuisine 
frozen entrees contained high sodium (F. 89, 160), and that most do 
not know the recommended daily consumption for sodium ( 160-62), 
Stouffer took an unreasonable risk in using these ads. The healthy 
images and statements in the ads minimizing unhealthy ingredients, 
and the ambiguous "less than 1 gram of sodium," and "skimp" 17 --all 
lead to the impression of a low sodium message. 

The disclosure in a footnote, that "All Lean Cuisine entrees have 
been reformulated to contain less than 1 gram (1 000 mg.) of sodi-

16 
The Make Sense ad expressly mentioned Lean Cuisine's fat content. Twenty-one percent of 

the participants (25 of 120), responded to a close-ended question that Lean .Cuisine is low in cholesterol. 
(RX-30-Z-17.) Less than three percent gave that response for the 300 Like a Million ad which does not 
mention fat. (Zinkhan, Tr. 745-46.) 

17 
The definition of "skimp" is "scrimp," which is defined as 'to be sparing or restrictive of or 

in; limit severely .... "' Random House Dictionary of the English Language (2d Ed. 1987). 



STOUFFER FOODS CORPORATION 785 

746 Initial Decision 

um," 18 was not noticed by most consumers (F. 195), and would not 
be effective to dispel the net impression. Kraft slip opinion at p. I 0. 
Reformulation and low sodium are consistent. It is not the clear con
tradictory element which would change the net impression of the ad. 
Thompson Medical, 1 04 FTC at 799. The net message was not that 
sodium content was lower than it used to be, but, by clear implica
tion, that the amount of sodium was healthfully low. 19 

IV. LOW SODIUM CLAIMS ARE MATERIAL 

Claims that "significantly involve health, safety, or other areas 
with which reasonable consumers would be concerned," are pre
sumed material. Kraft, Inc. v. FTC, 970 F.2d at 322-23. The calcium 
content claim for Kraft Singles was material because it was a health 
claim important to the audience. Slip op. at 24-25. 

Because sodium consumption may cause high blood pressure, 
public health organizations recommend that Americans limit their 
sodium intake. The recommended daily intake of sodium is 2400 
milligrams or less. (F. 158.) The sodium in a Lean Cuisine entree has 
one-third of that amount. (F. 159.) The low sodium claim is pre
sumptively material to consumers of Lean Cuisine. 

Most consumers consider sodium important in buying frozen en
trees. (F. 172.)20 Sodium content is the dominant factor consumers 
consider in buying frozen entrees. (F. 173-75.) Consumers want 
precise information about negative nutritional attributes, including 
sodium, in frozen foods? Over 40% of consumers are aware of the 
link between sodium and high blood pressure (F. 185) and they re
duce their consumption of sodiun1. (F. 186.) Consumers relate low 
sodium claims to health. (F. 182-86.) A low sodium claim in a food 
is material to consumers and affects their purchase of frozen entrees. 

18 
To some consumers who read the footnote, "1000 milligrams'' may connote high sodium, or. 

because they do not know the recommended daily allowance. it is ambiguous. (F. 160, 167. 174-75.) 
To other consumers, who read the full context of the ad, it apparently has a low sodium message. (F. 
140-45.) 

19
, The other ads in the campaign also used the "less than I gram of sodium" language. and 

elements of some of the other ads may reinforce this claim of low sodium; e.g .. bold type of the phrase 
"less than 300 calories and most with less than ! gram* of sodium." (CX-2; CX-3.) 

20 . . . . . . . . 
Th1s 1s d1rect ev1dence of the Importance to consumers of clmms about sod1um. Kraft. Inc .. 

slip op. at 23-24; Thompson Medical. 104 FTC at 817. 

21 . - . . . 
Stouffer developed a I me of trozen entrees that were promoted as havmg nutnt1onally appro-

priate levels of sodium. (F. 176-81.) This evidence supports the conclusion that the low sodium claim 
is material. Kraft Inc .. slip op. at 23-28. 
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V. MILLIGRAMS DISCLOSURE 

The complaint charges as unfair and deceptive, and as a separate 
violation, the failure to disclose adequately the fact that a gram equals 
1000 milligrams. The sodium content of food is commonly measured 
in milligrams. (F. 20, 196.) The print ads in this case state that 
Stouffers' Lean Cuisine entrees contain less than 1 gram of sodium, 
with footnotes explaining that 1 gram equals 1000 mg. of sodium.22 

The type size of the footnotes is smaller than the rest of the ad. Fine 
print disclosures generally may not cure a misimpression created by 
the text of an advertisement. Giant Food, Inc., 61 FTC 326, 348 
(1962). 

Dr. Darrel Muehling' s research tested the effect of print size on 
footnote information. (F. 188.) The footnotes in the ads he tested 
were more complex and contained more information than the single 
footnotes in the challenged ads. (F. 191-92.) This survey was 
insufficient evidence to support the assertion that the footnotes in the 
challenged ads were ineffective in communicating the information 
that 1 gram equals 1000 milligrams. There was some evidence in the 
Zinkhan survey, however, that few consumers notice or read the 
footnotes in the Lean Cuisine ads. (F. 194.)23 

Notwithstanding that finding, I do not believe that the failure to 
disclose adequately the sodium content in milligrams was unfair or 
deceptive. While the sodium content in milligrams is presumptively 
material information, the facts show that most consumers are un
aware of the recommended daily allowance for sodium (F. 160-62), 
and knowing the precise milligrams24 of sodium in an entree would 
be of little use. More sophisticated consumers, who are on a medical
ly supervised diet and need precise information about sodium in 
milligrams, presumably read ads more carefully and would find the 
information in the footnote. 

22 
The manager for Lean Cuisine complained to the Council of Better Business Bureaus about 

a competitor's ad stating sodium content in grams. That ad did not mention milligrams. (F. 21.) The 
Lean Cuisine ads at least went a step in the right direction. 

23 · · . . 69 Th The Z1nkhan survey excluded those on a med1cally superv1sed d1et. (F. .) ose persons 
are more knowledgeable about the sodium content in food and would read the ad more carefully. 

24 
There is evidence that many consumers do want precise infonnation on milligrams of sodium. 

(F. 175.) 
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VI. SCOPE OF RELIEF 

Whether a broad, "fencing-in" order bears a reasonable relation
ship to a violation depends on: "( 1) the deliberateness and serious·
ness of the violation, (2) the degree of transferability of the violation 
to other products, and (3) any history of prior violations." Kraft, Inc., 
970 F.2d 311 at 326. Whether a violation is serious and deliberate, 
depends on the cost, size, and duration of the advertising campaign, 
and knowledge that the challenged ads were misleading. Kraft, 970 
F.2d at 326; Bristol-Myers Co. v. FTC, 738 F.2d 554, 561 (2nd Cir. 
1984), cert. denied, 469 U.S. 1189 (1985). 

While the respondent knew that the low sodium claim was decep
tive (F. 168-70), the Lean Cuisine ads were not part of a long-running 
television campaign. The print ads and one radio spot ran one to two 
times over seventeen months. The "Lean on Lean Cuisine" campaign 
cost $3 million (CX-523, CX-527-A, CX-528-G), far less than 
amounts in Bristol-Myers, American Homes Products, and Kraft. 25 

Stouffer only makes frozen food products and markets one other 
line -- the "Red Box" line -- for which nutritional claims are not 
made. "Transferability" of the violation by itself is not sufficient to 
justify a broad fencing-in order. Chrysler Corp. v. FTC, 561 F.2d 
357 (D.C. Cir. 1977); Fedders Corp. v. FTC, 529 F.2d 1398 (2nd Cir. 
1976), cert. denied, 429 U.S. 818 (1976). 

A broad fencing-in order is "reasonably related" to the violation 
when the respondent has a history of prior violations. American 
Home Products, 695 F.2d at 707; Bristol-Myers, 738 F.2d at 561-62; 
In re Sterling Drug, Inc., 102 FTC 395, 735 (1983). Stouffer has no 
history of prior violations. 

This was a miscalculation rather than a blatant disregard for law. 
Therefore, a broad order need not issue in this case. Standard Oil Co. 
of Calif. v. FTC, 577 F.2d at 662-63. 

25 
In Thompson Medical, the company spent $5 million in five years advertising Aspercreme. 

Thompson Medical, 104 FTC at 687. In Kraft, the company spent $15 million a year for two and one
half years on national television of the challenged ads. Kraft. 970 F.2d at 325-26. In American Home 
Products, the advertising cost $210 million over ten years. American Home Products, 695 F.2d at 707-
08, 781. 
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CONCLUSIONS OF LAW 

1. The Federal Trade Commission has jurisdiction over the ad
vertising of Lean Cuisine entrees under Sections 5 and 12 of the 
Federal Trade Commission Act. 

2. Respondent's false, misleading, and deceptive statements as 
herein found were likely to mislead reasonable consumers into be
lieving that such statements were true. 

3. These acts and practices were to the injury of the public and 
constitute false and deceptive advertisements in or affecting com
merce in violation of Sections 5 and 12 of the Federal Trade Com
mission Act. 

4. While respondent failed to disclose adequately that 1 gram 
equals 1000 milligrams, that fact is immaterial. 

ORDER 

I. 

It is ordered, That respondent Stouffer Foods Corporation, a 
corporation, its successors and assigns, and it officers, representa
tives, agents, and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the adver
tising, labeling, offering for sale, sale, or distribution of any frozen 
food product in or affecting commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

A. Misrepresenting the sodium content of any such product. 
B. Describing the sodium content of any such product except by 

comparing it with "low sodium," and/or the recommended daily al
lowance for sodium, as defined by the United States Department of 
Agriculture or the United States Food and Drug Administration. 

II. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall, for three years make available to the Federal Trade Commis
sion all advertisements covered by this order. 



STOUFFER FOODS CORPORATION 789 
746 Initial Decision 

III. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall distribute a copy of this order to its operating divisions, and its 
officers, managers, agents, representatives, or employees engaged in 
advertising covered by this order and shall secure from each such 
person a signed statement acknowledging receipt of this order. 

IV. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall notify the Commission at least 30 days prior to any proposed 
change in the corporation such as the dissolution, assignment, or sale 
resulting in the emergence of a successor corporation, the creation or 
dissolution of subsidiaries or any other change in the corporation 
which may affect compliance obligations arising out of this order. 

V. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall, within 60 days after service upon it of this order and at such 
other times as the Commission may require, file with the Commission 
a written report describing how it has con1plied with this order. 
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OPINION OF THE COMMISSION 

BY STEIGER, Chairman: 

Stouffer Foods Corporation, Inc. (Stouffer) appeals from the 
Administrative Law Judge (ALJ) James P. Timony's Initial Decision 
and Order holding Stouffer liable for misrepresentations regarding 
the sodium content of its Lean Cuisine entrees in violation of 
Sections 5 and 12 of the Federal Trade Commission Act (FTCA), 15 
U.S.C. 45, 52. Complaint counsel cross appeal the scope of the 
order's coverage. We affirm liability under Sections 5 and 12 of the 
FTCA and modify the ALJ's order. 

On October 28, 1991, the Federal Trade Commission issued an 
administrative complaint charging Stouffer with violating Sections 5 
and 12 of the FTCA by falsely representing in its ads the sodium con
tent of its Lean Cuisine entrees. 1 Specifically, the complaint alleged 
that certain of Stouffer's Lean Cuisine ads falsely represented, among 
other things, that Lean Cuisine entrees are low in sodium. Paragraph 
4 of the complaint quoted language from an ad, attached to the com
plaint (CX-4),2 which stated that Lean Cuisine "skimp[s] on Calo
ries. Fat. Sodium. With less than 300 calories, controlled fat and 
always less than I gram of sodium* per entree, we make good sense 
taste great." Paragraph 4 also quoted a footnote that appeared in the 
same ad which stated: "*All Lean Cuisine entrees have been formu
lated to contain less than 1 gram (1 000 mg.) of sodium." Paragraph 
7 of the complaint alleged that Stouffer's advertising for Lean 
Cuisine entrees failed to disclose adequately the material fact that 

1 
The conduct challenged in this complaint occurred before the effective date of the Nutrition 

Labeling and Education Act of 1990, Pub. L. No. I 01-535, I 04 Stat. 2353 (codified in part at 21 U.S.C. 
343(i), (q) and (r)). 

2 
References to the record are abbreviated as follows: 

IDF Initial Decision Finding 
ID Initial Decision 
Tr. Transcript of Testimony 
CX Complaint Counsel's Exhibit 
RX Respondent's Exhibit 
RAB Respondent's Appeal Brief 
CAB Complaint Counsel's Answering and Cross-appeal Brief 
RRAB Respondent's Reply and Answering Brief 
CRB Complaint Counsel's Reply Brief 
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"1 gram is equivalent to 1000 milligrams, which is the commonly 
used unit of measurement for· sodium." 

The evidentiary hearings before ALJ Timony began on February 
8, 1993, and ended on March 8, 1993. Proposed findings were 
completed on June 21, 1993, and the Initial Decision and Order were 
filed on August 6, 1993. The ALJ found that the net impression of 
all the elements in each of the ads3 is that Lean Cuisine entrees are 
low in sodium and that the low sodium claims are presumptively 
material to consumers because they involve health, safety, or other 
areas with which reasonable consumers would be concerned. ID at 
29, 37, citing Thompson Medical Co., 104 FTC 648, 788-89 (1984), 
aff'd, 791 F.2d 189 (D.C. Cir. 1986), cert. denied, 479 U.S. 1086 
( 1987). The ALJ concluded that Stouffer failed to disclose 
adequately that 1 gram of sodium equals 1000 milligrams, but found 
that fact to be immaterial. ID at 39. 

The ALJ's order prohibits Stouffer from misrepresenting the 
sodium content of any frozen food product and from describing the 
sodium content of any frozen food product except by comparing it 
with "low sodium," and/or the recommended daily allowance for 
sodium, as defined by the Food and Drug Administration or the Unit
ed States Department of Agriculture. The ALJ declined to extend the 
scope of the order beyond sodium to all ingredients and nutrients 
because he concluded that Stouffer did not blatantly disregard the law 
and had no history of prior violations. ID at 39. 

Stouffer's principal argument on appeal is that the ALJ erred in 
relying on his own analysis of the challenged ads and complaint 
counsel's consumer survey to conclude that the ads conveyed a low 
sodium message. Complaint counsel do not appeal the dismissal of 
the milligram disclosure allegation, but cross appeal the scope of the 
order's coverage. 

We affirm liability under Sections 5 and 12 of the FTCA. We 
agree with the ALJ' s findings and conclusions to the extent that they 
are consistent with those set forth in this opinion, and, except as not
ed herein, adopt them as our own. Based on our consideration of the 
record in this case and the arguments of counsel for both parties, we 
deny Stouffer's appeal and grant complaint counsel's cross appeal. 

3 
The AU's findings of fact described five print ads (CX-1, CX-2, CX-3, CX-5, CX-6) in 

addition to the one attached to the complaint (CX-4) and one radio ad (CX-7). IDF 33-51. The ALJ 
analyzed the ad attached to the complaint (CX-4) and statements that appeared in other ads (CX-2, CX-
3, CX-5, CX-7). ID at 28-29. 
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The order we adopt includes a provision for coverage of all nutrients 
and ingredients in Stouffer's frozen food products. 

I. FACTUALBACKGROUND 

Stouffer is a subsidiary of the Swiss corporation Nestle SA and 
manufactures and markets frozen foods. There are two product lines 
for Stouffer's frozen entree products: a full calorie product, "Red 
Box," and a reduced, low calorie product, "Lean Cuisine." Re
sponding to consumers' nutritional awareness, Stouffer twice re
formulated Lean Cuisine in the late 1980's and early 1990's with new 
recipes and seasonings and reduced the sodium and fat content of the 
products. IDF 18, 31. In order to counteract the perception that Lean 
Cuisine was high in sodium, and because sodium was becoming a 
health issue in the media, Stouffer asked its advertising agency, 
Tatham/RSCG (Tatham), to develop ads stating the facts of the sodi
um content of the product. IDF 18. 

II. THE CHALLENGED REPRESENTATIONS 

A. Legal Framework 

The Commission will find deception if there is a representation 
or omission of fact that is likely to mislead consumers acting 
reasonably under the circumstances, and that representation or omis
sion is material.4 The first step in a deception analysis is to identify 
the claims made by looking at the ad itself. 5 If, after examining the 
interaction of all the different elements in the ad, the Commission can 
conclude with confidence that an ad can reasonably be read to con
tain a particular claim, a facial analysis is sufficient basis to. conclude 
that the ad conveys the claim. See Kraft, 114 FTC at 121; Thompson 
Medical, 104 FTC at 789. 

If, after a facial analysis, the Commission cannot conclude with 
confidence that a particular ad can reasonably be read to contain a 

4 
See Kraft, Inc., 114 FTC 40, 120 (1991). aff'd. 970 F.2d 311 (7th Cir. 1992). cert. denied. 113 

S. Ct. 1254 (1993); Cliffdale Associates, Inc., I 03 FTC II 0, 164-66, 175-76 ( 1984). 

5 
Advertising claims are generally categorized as either express or implied. Express claims 

directly state the representation at issue, while implied claims, which encompass all claims that are not 
express. can range from those that are virtually synonymous with express claims to very subtle language 
where only relatively few consumers discern that particular claim. Kraft, 114 FTC at 120; Thompson 
Medical, 104 FTC at 788-89. 
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particular implied message, we will not find the ad to have made the 
claim unless extrinsic evidence allows us to conclude that such a 
reading of the ad is reasonable. Kraft, 114 FTC at 121; Thompson 
Medical, 104 FTC at 789. The Commission will carefully consider 
any extrinsic evidence that is introduced, taking into account the 
quality and reliability of the evidence. See Kraft, 114 FTC at 122. 
Extrinsic evidence includes, but is not limited to, reliable results from 
methodologically sound consumer surveys. Kraft, 114 FTC at 121; 
Cliffdale, 103 FTC at 164-66. In determining whether a consumer 
survey is methodologically sound, the Commission will look to 
whether it "draws[s] valid samples from the appropriate population, 
ask[s] appropriate questions in ways that minimize bias, and ana
lyze[s] results correctly." Thompson Medical, 104 FTC at 790. The 
Commission does not require methodological perfection before it will 
rely on a copy test or other type of consumer survey, but looks to 
whether such evidence is reasonably reliable and probative. See 
Bristol-Myers Co., 85 FTC 688,743-44 (1975). Flaws.in the method
ology may affect the weight that is given to the results of the copy 
test or other consumer survey. 

Whether examining the ad itself, extrinsic evidence, or both, the. 
Commission considers the overall, net impression made by the ad in 
determining what claims may reasonably be ascribed to it. Kraft, 114 
FTC at 122; Thompson Medical, 104 FTC at 790. To be considered 
reasonable, however, an interpretation need not be the only interpre
tation as long as the subset ofconsumers making it is representative 
of the group of consumers to whom the ad is addressed. Kraft, 114 
FTC at 120-21 n.8; Thompson Medical, 104 FTC at 789 n.7. 

The second step in a deception analysis is to determine if the 
claim is likely to mislead a consumer acting reasonably under the 
circumstances. Cliffdale, 103 FTC at 164-65, 175-76. Where more 
than one meaning is conveyed by an ad, one of which is false, the 
seller is liable for the false claim. Kraft, 114 FTC at 120-21 n.8; 
Thompson Medical, 104 FTC at 789 n.7. 

The final step in a deception analysis is to determine whether the 
claim is material. Cliffdale, 103 FTC at 164-65. Information is 
material if it is likely to affect a consumer's choice of or conduct 
regarding a product. /d. at 165; Kraft, 114 FTC at 134. There are 
several types of claims that the Commission presumes to be material: 
express claims; implied claims where there is evidence that the seller 
intended to make the claim; and claims or omissions involving health, 
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safety, or other areas with which reasonable consumers would be 
concerned. Kraft, 114 FTC at 134; Thompson Medical, 104 FTC at 
816-17; Cliffdale, 103 FTC at 182-83. 

B. Respondent's Advertising 

From January 1990 through August 1991, Stouffer ran a series of 
ads, including the Make Sense ad attached to the complaint (CX-4), 
as well as five other print ads: Lean on Lean Cuisine (CX-1), 300 
Like a Million (CX-2), another version of 300 Like a Million (CX-3), 
another version of Make Sense (CX-5), and Ole O'Lean (CX-6). In 
addition, Stouffer ran a radio ad, Anniversary Turkey (CX-7). 

The Make Sense ads (CX-4 and CX-5) show a plate of chicken, 
vegetables, and pasta, and a man and a woman on a bicycle. The 
headlines state: 

OF ALL THE THINGS WE MAKE, WE MAKE SENSE! 

In the first Make Sense Ad (CX-4), smaller print follows this head
line which states: 

Of all the things we at Stouffers pack into our 34 Lean Cuisine entrees -- the 
freshest ingredients, the ripest vegetables and the perfect blend of herbs and spices 
-- there are some things we skimp on: Calories. Fat. Sodium. With less than 300 
calories, controlled fat and always less than I gram of sodium* per entree, we make 
good sense taste great.6 

The footnote in both of the Make Sense ads (CX-4 and CX-5) states 
· in even smaller print lower in the page: 

All Lean Cuisine entrees have been reformulated to contain less than I gram 
( 1000 mg.) of sodium. 

The radio ad, Anniversary Turkey (CX-7), contains explicit lan
guage regarding low sodium: "These babies are healthier than ever. 
Lower in sodium, fat and cholesterol. Read those boxes, people, 
these numbers are low." 

6 
The text in the other version of the Make Sense ad (CX-5) states: 

95% fat free. Never more than a gram of sodium.* Always less than 300 calories. Lean Cuisine makes 
great food and good sense. And since all our 34 entrees are made with the freshest ingredients. Ripest 
vegetables. With the perfect blend of herbs and spices. Good sense has never tasted so great. 
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We agree with the ALJ that a facial analysis of the ads (CX-1 
through CX-7) permits us to conclude with confidence that the ads 
can reasonably be read to convey a low sodium message.7 Several 
elements of the ads communicate this message, including the head
lines, the language used, and the footnotes. 

One message from the print ads (CX-1 through CX-6) is that 
Lean Cuisine has large quantities of healthy ingredients and small 
quantities of undesirable nutrients. IDF 45. The ALJ concluded, and 
we agree, that the words "We Make Sense" in the headline (CX-4 and 
CX-5) condition the reader to think that Lean Cuisine is a healthy 
product.8 The text in the body of the Make Sense ads (CX-4 and CX-
5), for example, further emphasizes sensible eating with language 
such as: "the freshest ingredients, the ripest vegetables and the 
perfect blend of herbs and spices" which are "packed" into the Lean 
Cuisine entrees. The text in the body of the Lean on Lean Cuisine 
and 300 Like a Million ads (CX-1 through CX-3) also expresses the 
sensible eating message with such language as: "Stouffer's recipes 
use only the finest ingredients at their natural peak of perfection, 
combined in exciting and imaginative ways." 

The ads also represent that there are low levels of undesirable 
nutrients. IDF 46. For example, the Make Sense ad (CX-4) repre
sents that the negative attributes, such as "Calories. Fat. Sodium." 
·are "skimp[ed] on." The additional language in the Make Sense ad 
(CX-4) "With less than 300 calories, controlled fat and always less 
than 1 gram of sodium* per entree ... " also reinforces the low sodium 
message. These representations communicate that the negative attri
butes have been reduced to meager quantities. ID at 28. Similarly, 
the text in another version of the Make Sense ad (CX-5) provides 
"Never more than a gram of sodium. *"9 

In addition, we agree with the ALJ that describing sodium as 
"less than" 1 gram reinforces the impression that sodium is present 

7 
The AU concluded that all of the print ads are similar and that the same analysis applied to 

them. ID at 29 n.4. The ALJ also found that the radio ad, Anniversary Turkey (CX-7), contained a low 
sodium message. ID at 29. 

8 
Similarly, the headline "Lean. (a smart. intelligent, sensible way to eat.)" in the Lean on Lean 

Cuisine ad (CX-1) evokes sensible eating. 
9 

The Lean on Lean Cuisine ad (CX-1) represents that H[e)ach of our 30 entrees has less than 300 
calories and most have less than a gram* of sodium.'' The 300 Like a Million ads (CX-2 and CX-3) 
claim that "[n)obody else knows how to create such great tasting entrees, all with less than 300 calories 
and most with less than I gram* of sodium." The Ole O'Lean ad (CX-6) states that "[s]o each has less 
than 300 calories and less than one gram* of sodium.'' 
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in only a minimal quantity. 10 The language "less than" (CX-I 
through CX-4 and CX-6) minimizes the sodium content, and the 
number "I" appears in context to be a low number. Indeed, as the 
ALJ noted, in the 300 Like a Million ads (CX-2 and CX-3) the phrase 
"and most with less than I gram* of sodium" was emphasized in bold 
print. IDF 144. 

Accordingly, we find, as the ALJ did, that the net impression of 
the elements in each of the print ads is that Lean Cuisine products are 
low in sodium. ID at 29. Moreover, we find that the radio ad, 
Anniversary Turkey, (CX-7) also communicates that Lean Cuisine's 
sodium content is low. The ad (CX-7) expressly states that Lean 
Cuisine products are "[l]ower in sodium, fat and cholesterol .... 
these numbers are low." 

On appeal Stouffer argues that the ALJ ignored elements in the 
challenged ads (1) which are contrary to a "low" sodium· message, 
and (2) which reasonably convey that the reformulated Lean Cuisine 
products have a "reduced" or "lower" quantity of sodium, rather than 
an absolute "low" amount. 11 RABat 17. We have carefully reviewed 
the ads in their entirety, including the elements referred to by Stouf
fer. We conclude that the low sodium claim is made. 

Stouffer argues that since great taste was a key element in the 
campaign and the perceptions associated with low sodium are those 
of poor taste, then the taste component of the ads contradicts the low 
sodium message. RAB at 21. We do not disagree with respondent 
that the ads convey a superior taste message. Where we disagree is 
over respondent's unsupported contention that such a message neces
sarily contradicts a low sodium claim or that the existence of a 
nondeceptive message precludes our finding an implied deceptive 
claim. RRAB at 1-3. Stouffer relies on the testimony of Irene Block, 
a partner at Tatham, its advertising agency, who provided conclusory 
testimony that the perceptions associated with low sodium are those 
of poor taste and that this would contradict any low sodium message. 
Tr. 787. Ms. Block offered no empirical support for her conclusion 
and her testimony. As stated above, it is well settled that an ad can 

10 T . h . h he AU concluded that the preponderance of the ev1dence s ows that the footnotes m t e ads 

did not adequately disclose that one gram equals 1000 milligrams. IDF 195: ID at 29. We agree with 
this conclusion. 

11 
Stouffer does not appeal the AU's findings that a low sodium claim was false and misleading. 

ID at 39. Stouffer also does not challenge the materiality of a low sodium claim. ID at 39. 
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convey more than one claim and that not all of the claims need be 
deceptive in order for the ad .itself to be deceptive. Cliffdale, 103 
FTC at 178. 12 Therefore, we see nothing inherently inconsistent 
between a low sodium message and a superior taste message. For 
those concerned about sodium consumption, a product with low sodi
um and great taste would be attractive. 

In addition, Stouffer argues that the relative nature of the termin
ology used in the ads conveys a reduced, rather than low sodium 
claim. RABat 23. Even putting aside the fact that much of the ter
minology used in the ads is absolute, not relative, 13 we see no basis 
for concluding that reduced and low sodium claims are mutually 
exclusive. Indeed, reducing the amount of an element will often re
sult in diminishing that element to a low level. 14 

Stouffer also argues that the alleged low sodium claim is neither 
"conspicuous" nor "self-evident" from the face of the challenged 
ads 15 and that to find a violation premised on a facial analysis of the 
ads would unreasonably chill Stouffer's exercise of its commercial 
speech rights. Accordingly, Stouffer argues that a methodologically 
valid consumer survey demonstrating that a substantial number of 
consumers take away the alleged low sodium claim is constitutionally 
required under the First Amendment. RAB at 28-29. We hold that 
there are no First Amendment concerns raised where, as here, facially 
apparent deceptive implied claims can be found without resort to 
extrinsic evidence. 16 

12 
Further, the Commission has held that an ad can make a deceptive implied claim even if the 

ad cpntains contrary elements, as long as those contrary elements do not effectively negate or qualify 
the implied claim. See Kraft, 114 FTC at 124; Removatronlnr'/ Corp., Ill FfC 206,294 ( 1988), affd, 
884 F.2d 1489 (I st Cir. 1989). 

13 
See, e.g., CX-2 through CX-4, CX-6; ("less than I gram of sodium"); CX-5 ("never more than 

a gram of sodium"); CX-7 ("these numbers are low"). 
14 

This conclusion is confirmed by the copy test results introduced by complaint counsel which 
specifically indicate that only a relative minority of consumers stated that the ads conveyed a reduced 
sodium claim. There was a specific coding category for open-ended questions in the copy test for 
less/lower/reduced sodium. Between 5 percent and 14 percent of the respondents to the open-ended 
questions stated that the ad conveyed a less/lower/reduced sodium message. As noted infra, 43 percent 
to 60 percent of respondents responded that the ad conveyed a low sodium message. CX-374z-ll. 

15 s fC • • • . tou ter appears to argue. Citing Kraft and Thompson, that the absence of a v1sual 1mage 
coupled with a written or verbal message prevents the Commission from finding an implied message in 
ads. RABat 25-27. Although the Commission determines ad meaning from the ad taken as a whole, 
the Commission has never required a visual image before making such a determination. In addition, 
Stouffer argues that the ALJ erred in finding a low sodium claim on a facial analysis of the radio ad. 
Anniversary Turkey (CX-7). RABat 30-32. In light of the express nature of the language in this ad and 
because of its similarity to the other ads, we reject this argument. 

16 
See Zauderer v. Ohio, 471 U.S. 626,652-53 (1985); Kraft, 970 F.2d at 321. 
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From a facial analysis of the ads themselves we conclude that 
they convey a low sodium message. It would be, therefore, unneces
sary to resort to extrinsic evidence. Nevertheless, consistent with our 
practice we have examined the extrinsic evidence offered on this 
issue by complaint counsel and find that it corroborates our conclu
sions regarding ad meaning. We turn next to a consideration of the 
extrinsic evidence. 

C. Extrinsic Evidence 

Both complaint counsel and Stouffer proffered the results of copy 
tests conducted for this adjudication. The ALJ found that Stouffer's 
copy test was unreliable. ID at 35. Stouffer does not appeal the 
ALJ' s rejection of its copy test evidence. Instead, Stouffer appeals 
the attribution of probative value to the methodologies employed in 
complaint counsel's copy test. 

Complaint counsel engaged U.S. Research Company to conduct 
a copy test of three of the print ads 17 to determine if they conveyed 
the low sodium claim. The questionnaire used was designed by Dr. 
George Zinkhan, a professor of marketing at the University of 
Houston. IDF 52. Dr. Zinkhan determined an appropriate universe 
for the ·copy test 18 by relying on Stouffer's description of its target 
audience. IDF 70. The questionnaire contained six questions using 
both open-ended and closed-ended formats. An open-ended question 
provides copy test participants with an opportunity to provide an
swers phrased in their own words. 19 A closed-ended question asks 
about a specific issue and provides a choice of answers from which 
the consumer selects.20 IDF 53. Here, the questionnaire used a fun
neling approach which began with general, open-ended questions and 
led to more narrow, closed-ended questions on specific issues. IDF 
73. The experts for both Stouffer and complaint counsel agree that 
funneling is the best way to ask questions on a copy test. IDF 74. 

17 . . . . .. 
The three pnnt ads tested were Lean on Lean Cutsme (CX-1 ), 300 Ltke a Mtllton (CX-3). and 

Make Sense (CX-4). One hundred participants viewed each of the three ads at four shopping malls 
across the country. IDF 55, 57 64; CX-374b. 

18 
That universe consisted of women who were the principal food shoppers for their household. 

were between the ages of 25 and 54, had purchased a frozen entree in the last three months and were not 
following a medically supervised diet. IDF 69; CX-374c. 

19 
Zinkhan, Tr. at 478. 

20 
Zinkhan, Tr. at 4 78. 
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The open-ended questions21 asked consumers what general point 
or points the ads made. These questions were designed so as not to 
prompt participants for any particular response, or to give any context 
in which to answer the questions. The questions permitted partici
pants to give one answer, multiple answers or no answer. IDF 79. 
No control group or control question was included in this portion of 
the survey. IDF 77-83; CX-374. 

A majority of the copy test participants responded to the open
ended questions in a way that indicated that they received a low 
sodium message from the ad. Specifically, 43 percent to 60 percent 
stated that the ad communicated that the Lean Cuisine entrees are low 
in sodium. IDF 116; CX-374z-11. This response rate is quite high. 
The Commission has found far lower response rates from open-ended 
questions to be significant. In Thompson Medical, for example, the 
Commission found that the ASI Theater test results, in which 17 
percent of the Aspercreme ad viewers responded that the product 
contained aspirin in response to the unaided recall questions, was a 
sizable percentage of participants who did not perceive or remember 
the disclosure that Aspercreme does not contain aspirin. 104 FTC at 
808. We note that even Dr. Ivan Ross, one of Stouffer's experts, 
testified that often a researcher must rely on open-ended responses in 
the magnitude of 8 percent to 10 percent as being meaningful. Tr. 
1299. 

The closed-ended questions22 designed by Dr. Zinkhan asked if 
the ad suggested anything about the amount of sodium, calories or 
sugar in Lean Cuisine entrees. Participants were asked specifically 
whether the amount of the attribute was high, low, neither high nor 
low, or whether they did not know or remember. The order of the 
closed-ended questions was rotated to minimize bias. IDF 99. 

21 . . 
The followmg three open-ended questions were asked: 

I. What point or points does the Lean Cuisine ad make about the product? 
2. What reason or reasons does the ad mention or suggest for you to buy Lean Cuisine? 
3. Is there anything else you can recall about the ad? 
CX-374z-29- 30. 

?? 
-- The following closed-ended questions were asked in rotating order: 

I. Does the ad say or suggest anything about the amount of calories [or sugar] [or sodium] in Lean 
Cuisine entrees? If yes, 

2. Does the ad say or suggest that Lean Cuisine entrees are: 
-high in calories [or sugar] [or sodium] 
-low in calories [or sugar] [or sodium] 
-neither high nor low in calories [or sugar] [or sodium] 
-don't know. don't remember. 

See CX-374z-30. 
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Dr. Zinkhan incorporated several mechanisms in the design of the 
closed-ended question section of the copy test to minimize bias. One 
form of bias is "order bias," meaning that the sequence in which the 
questions are asked can affect the results. 23 IDF 98. The Zinkhan 
copy test minimized "order bias' by rotating the order of the closed
ended questions. IDF 99. Other forms of bias include "yea saying," 
which is the tendency to give the answer the participant believes the 
interviewer is seeking, and "halo effect," where the participant has a 
favorable opinion of the product before taking the test and therefore 
answers questions with that favorable impression in mind. IDF 100-
101. In an effort to control for yea saying, inattention, halo effect or 
other noise factors, Dr. Zinkhan used a control question by repeating 
the questions relating to sodium, and substituting the word sugar for 
the word sodium. 24 IDF 104, 106. In using a control question, the 
percentage of participants who responded affirmatively to the control 
question is deducted from the percentage of participants who re
sponded affirmatively to the tested claim. IDF 106. In the Zinkhan 
copy test, after deducting the percentage of respondents who an
swered yes to the control question, 78 percent to 83 percent of the 
respondents found a low sodium claim from the ad. IDF 119. These 
results are unusually high and consistent with the responses to the 
open-ended questions. 

We find that the Zinkhan copy test provides reliable and proba
tive evidence and is methodologically sound. The results appear to 
be strikingly high for both the open and closed-ended questions and 
confirm the conclusion that we reached based on our facial examina
tion of the ads. Indeed, Stouffer's experts have previously relied on 
copy test results with much lower response rates. See supra at 11. 
Further, the Commission has likewise relied on copy test results with 
lower response rates. See Thompson Medical, 104 FTC at 808. 

Stouffer contends that the methodology employed in the Zinkhan 
copy test is so fundamentally flawed that the ALJ erred in relying 

. upon the test results. RABat 33. Specifically, Stouffer argues that 
some number of survey respondents may have come to the test with 
the preexisting belief that Lean Cuisine frozen entrees are low in 
sodium. According to Stouffer, these "biased" participants may have 

23 
The first question sets up the survey. and the results of the last question may be affected by 

fatigue or boredom. Zinkhan, Tr. 553-554. 
24 . . . . 

An appropnate control question asks about a product attnbute that IS relevant to and 
reasonably associated with the product, but is not too closely linked to a claim in the ad. IDF 105. 
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responded to the various survey questions on the basis of their pre
existing opinions, and without regard to the actual content of the 
advertisements. Specifically, Stouffer made this argument with re
gard to open-ended questions (e.g., "What point or points does the 
Lean Cuisine ad make about the product?"). RAB at 33, RRAB at 
18. Stouffer contends that the copy test could have employed a 
control group exposed to a control ad in order to quantify and elimi
nate the effects of participants' preexisting bias.25 RABat 36. Stouf
fer also argues that the use of the control question in the closed-ended 
questions was inadequate. RAB at 41. Since there were no adequate 
controls, Stouffer concludes, the Zinkhan copy test may not be given 
any weight whatsoever. To support its arguments, Stouffer relies on 
Thompson Medical and Kraft. 

Perfection is not the prevailing standard for determining whether 
a copy test may be given any weight. The appropriate standard is 
whether the evidence is reliable and probative. See Bristol-Myers, 85 
FTC at 744. The Kraft decision instructs that, in all cases involving 
contested issues of ad interpretation, "the Commission will carefully 
consider any extrinsic evidence that is introduced, taking into account 
the quality and reliability of the evidence." 114 FTC at 122. "The 
quality of any consumer research offered as evidence will be evaluat
ed in the totality of the circumstances ... " /d. at 127 n.13. A study 
may be flawed, that is, harbor one or more sources of potential error 
or bias, and still be probative. 26 The nature and seriousness of any 
deficiencies will affect the weight that the Commission assigns to that 
piece of evidence. On the other hand, if the methodology of a con
sumer survey is fundamentally unsound, then that survey cannot 
assist the Commission in deciding whether an advertisement com
municates a particular claim to consumers. Thompson Medical, 104 
FTC at 794-95; Sterling Drug, 102 FTC 395,754 (1983), aff'd, 741 
F.2d 1146 (9th Cir. 1984). The Commission's practice is, in this 

25 . . . . . 
A control group 1s a group of partiCipants who see a stimulus different from the challenged ad 

-- i.e., a "cleansed" Lean Cuisine ad that does not convey the hypothesized low sodium claim. The 
control group is then asked the same series of questions as the test group. The control group's low 
sodium answers are subtracted from the low sodium results obtained from viewers of the challenged ad 
to control for the purported preexisting belief. 

26 . . 
See Kraft, 114 FTC at 126-27 n.l3 ("Although we agree With respondent that the des1gn of 

the MOR survey questionnaire is not without tlaws, and that alternative or additional means could have 
been used to better minimize the potential for yea-saying bias inherent in using a closed-ended question 
format, on balance, we find the MOR survey results to be of some probative value."); Thompson 
Medical, I 04 FTC at 796-97 (survey that has "several potential sources of bias'' nonetheless deemed to 
be "reasonably reliable extrinsic evidence"). 
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regard, consistent with that of most federal courts when evaluating 
surveys purporting to assess the meaning that consumers take from 
ads.27 

As discussed below, we find that the survey offered by complaint 
counsel was reliable and probative. Accordingly, it was proper for 
the ALJ to rely upon this extrinsic evidence, together with the facial 
analysis, in concluding that a low sodium claim is present in the 
Stouffer Lean Cuisine ads. 

The ALJ found that there is nothing in Commission precedent 
mandating a control ad for open-ended questions, that Stouffer's 
reliance on Thompson and Kraft is misplaced, and that there was no 
credible evidence that bias affected the responses elicited by those 
questions. ID at 33. 

We agree with the ALJ. There is nothing in Commission prece
dent that requires the use of a control ad for open-ended questions. 
The Zinkhan open-ended questions properly attempted to elicit 
unprompted responses in a consumer's own words describing what 
he or she took away from the ad.28 In addition, the Zinkhan open
ended questions properly continued to probe for more responses. We 
therefore reject Stouffer's argument that the responses to the open
ended questions are fatally flawed because of the absence of a control 
ad. 

We also agree with the ALJ with regard to Stouffer's argument 
concerning the requirement of a control ad in closed-ended questions. 
The Commission has long recognized that a control of some kind is 
necessary for closed-ended questions, and has noted, for example, 
that there is a potential for yea-saying inherent in the closed-ended 
question format. Kraft, 114 FTC at 126 n.13; see Thompson Medical, 
104 FTC at 804-08. The Commission, however, has never dictated 
the type of control necessary in a copy test. There is nothing in Com
mission precedent that requires the use of a control ad for closed-

27 
See, e.g., McCarthy, Trademarks and Unfair Competition, Section 32.50 (3d. ed. 1992) ("In 

an extreme case. an improperly conducted survey with slanted questions or serious methodological 
defects may be excludable as 'irrelevant' of the true state of mind of potential purchasers. But the 
majority rule is that while technical deficiencies can reduce a survey's weight, they will not prevent the 
survey from being admitted into evidence. As one court correctly observed, 'No survey is perfect' and 
flaws in questions and methodology should only affect the weight accorded survey results.'') (footnotes 
omitted) (quoting Selchow & Righter Co. v. Decipher, Inc., 598 F. Supp. 1489 (E.D. Va. 1984). 

28 The claim at issue, low sodium, is both a simple claim and a primary one, making it particular
ly well suited to the open-ended format. On the other hand, open-ended questions are likely to under
state secondary implied claims, particularly where, as in Kraft, those claims are also rather complex by 
virtue of being both compound and comparative. 
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ended questions. Dr. Zinkhan' s closed-ended questions were de
signed in a way that minimized bias through the use of a control 
question and by rotating the sequence of the questions. We find that 
the use of sugar in a control question was appropriate. 29 

Stouffer argues that the failure to control for preexisting beliefs 
is necessarily such an extreme error that a copy test that is flawed in 
this respect in entitled to no weight. However, the expert testimony 
cited by Stouffer is unconvincing, and the case law is to the contrary. 
Stouffer's two expert witnesses, Edward T. Popper and Ivan Ross, 
did opine that a control ad is needed in order to account for and elimi
nate the effects of preexisting beliefs. Yet, the basis for this conclu
sion is unclear. Neither witness cited evidence that this sort ofbias 
is common or significant in advertising copy tests. Both admitted 
that they had previously designed copy tests for litigation purposes 
that did not include a control ad group. Both further acknowledged 
that they had given sworn testimony regarding ad claims based upon 
the results of tests that did not employ a control group. IDF 83-86. 
Finally, there is no record evidence that, among experts in advertising 

· or consumer research, the use of a control group is considered a sine 
qua non of a valid copy test. In this regard, we note that complaint 
counsel's expert witnesses testified that the Zinkhan copy test is valid 
and reliable evidence of what claims the Stouffer ads communicated, 
without the need for a control group. IDF 81. 

Copy tests are frequently evaluated by federal courts in the 
context of Lanham Act cases and other litigation. Stouffer has cited 
no case concluding that a study will not be deemed reasonably reli
able unless it controls for preexisting bias. In fact, there are numer
ous cases relying on copy tests without any discussion of the use of 
a control group or the need to factor out pre-existing beliefs. 30 Simi
larly, the Commission has often relied on copy tests that did not em
ploy a control group. E.g., Thompson Medical, 104 FTC at 796-97; 
American Home Products Corp., 98 FTC 136, 394 (1981), enforced 

29 s f• 1 . . . tou .era so challenges the use of a control question as msufftc1ent to correct for those who 

base their responses on pre-existing belief. RAB at 41. RRAB at 5. Complaint counsel has not argued 
that the use of a control question is appropriate where it is necessary to control for pre-existing beliefs. 
Further, as noted infra, the record fails to establish that pre-existing beliefs affected the Zinkhan copy 
test results. 

30 
E.g .. McNeilab, Inc. v. American Home Products Corp., 675 F. Supp. 819, 825 (S.D.N.Y. 

1987), affd, 848 F.2d 34 (2d Cir. 1988); Stiffel Co. v. Westwood Lighting Group, 658 F. Supp. 1103, 
1112-14 (D.N.J. 1987); American Home Products Corp. v. Johnson & Johnson, 654 F. Supp. 568,588-
89 (S.D.N.Y. 1987). 
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as modified, 695 F.2d 681 (3d Cir. 1982); Bristol-Myers Co., 85 FTC 
at 744 (1975) .. 

The only Commission decision that directly addresses the issue 
of pre-existing b~liefs is Kraft, and it is on this case that Stouffer 
principally relies. RAB at 42-43. The record in Kraft included 
reason to be concerned about the possible influence of pre-existing 
bias upon copy tests. The Commission evaluated two series of ads 
for Kraft Singles processed cheese. The "Skimp" ads were the first 
to be disseminated, and contained the explicit (but deceptive) repre
sentation that Kraft Singles contain more calcium than do most 
imitation cheese slices (a superiority claim). The "Class Picture/5 
ounce" series of ads was introduced 15 months later, and "contained 
no explicit comparison between Kraft Singles and non-dairy slices." 
114 FTC at 130. As evidence that the "Class Picture/5 ounce" ads 
contained an implied superiority claim, complaint counsel offered a 
copy test that did not control for consumers' preexisting beliefs 
regarding the relative calcium content of Kraft Singles. The Com
mission concluded that this test was not reasonably reliable, explain
ing that "[t]he apparent 45 percent response rate suggesting that an 
imitation superiority message was taken by survey participants may 
well be attributable to consumers' prior exposure to the 'Skimp' ads, 
which did contain an expliCit comparison to imitation slices, and 
which were disseminated extensively prior to the 'Class Picture/5 
ounce' ads." Kraft, 114 FTC at 131 n.19. 

This passage must be read in light of the Commission's other 
pronouncements on copy testing, and in particular the admonition to 
evaluate the "totality of the circumstances" bearing on the reliability 
of any consumer research. The case does not hold that consumer 
surveys must invariably control for preexisting beliefs. 31 Instead, 
Kraft teaches that the failure of a consumer survey to control for 
preexisting beliefs about the alleged advertising claim introduces a 
potential for bias, and indeed that this may be a critical defect. 

In any event, there must be evidence of preexisting bias to find 
that failure to control for such bias is a critical defect. In Kraft, there 
was evidence that (i) a large portion of consumers had a preexisting 
belief with regard to the superiority claim, and (ii) this preexisting 
belief had likely biased the consumer survey results relied upon by 

31 
Indeed, it is established that respondents may be held liable for dissemination of ads that 

capitalize on preexisting consumer beliefs. Simeon Management Corp. v. FTC, 579 F.2d 1137, 1146 
(9th Cir. 1978). 
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complaint counsel. In the present case, the preponderance of the 
evidence indicates that, to the extent that consumers have any pre
existing beliefs about the sodium content of Lean Cuisine entrees, 
they likely believe that such products are high in sodium, not low. 
IDF 87-89. Further, Stouffer cites no evidence that preexisting 
beliefs affected the survey results· attained by Dr. Zinkhan; respon
dent's objections to the study are wholly theoretical. 

On the present record, it appears that the Zinkhan test was suffi
ciently reliable to constitute probative evidence on the issue of ad 
meaning. We therefore find that reliable and probative extrinsic 
evidence corroborates our conclusion, based on our facial analysis of 
the ads, that the Stouffer Lean Cuisine ads communicate a low 
sodium message. 

III. ORDER COVERAGE 

It is well settled that the Commission can issue orders containing 
fencing-in requirements. See, e.g., FTC v. Ruberoid Co., 343 U.S. 
470, 473 (1952). This discretion is limited by two constraints. First, 
the order must be sufficiently clear and precise to be understood. 
See, e.g., FTC v. Colgate-Palmolive Co., 380 U.S. 374, 394-95 
(1965). Second, the order must bear a reasonable relationship to the 
unlawful practices. See, e.g., Jacob Siegel Co. v. FTC, 327 U.S. 608, 
612-13 (1946). 

Complaint counsel argue in their cross appeal that the AL) erred 
in narrowing the notice order's claim coverage because he improperly 
weighed and evaluated the evidence of the seriousness and deliber
ateness of the violations and failed to consider the transferability of 
the type of claims made. CAB at 73-74. 

The three criteria used by the Commission to determine whether 
order coverage bears a reasonable relationship to a particular viola
tion of Section 5 include: ( 1) the seriousness and deliberateness of 
the violation; (2) the ease with which the violative claim may be 
transferred to other products; and (3) whether the respondent has a 
history of prior violations. 32 All of the three elements need not be 
present to warrant fencing-in relief. See, e.g., Kraft, 114 FTC at 142 
(lack of history of prior violations did not make fencing-in improper). 

In considering these three elements, the Commission looks both 
to the presence or absence of a particular element and to the circum-

32 
See Kraft, 114 FfC at 139,970 F.2d 311 at 326; Thompson Medical, 104 FTC at 833. 
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stances as a whole.33 Consideration of the three elements leads us to 
conclude that two of them-- (1) the deliberateness and seriousness of 
the violations and (2) the transferability of the unlawful practices to 
other products -- combined with the overall circumstances justify 
extending the order beyond the products for which the challenged 
claims were made.34 

· The ALJ articulated the proper standard for deciding whether 
fencing-in relief was appropriate, listing the criteria identified above. 
The ALJ determined that Stouffer knew that its low sodium claim 
was deceptive. He appears to have found more compelling, however, 
his assessment of the campaign as one of not long duration that cost 
far less than the amounts spent on other campaigns where the 
Con1mission has found serious violations, such as those in Kraft and 
Bristol-Myers.35 Finding, in addition, that "Stouffer only makes 
frozen food products and markets one other line ... for which nutri
tional claims are not made ... " (ID at 39) and that "[t]ransferability 
of the violation by itself is not sufficient to justify a broad fencing-in 
order" (ld.), the ALJ concluded, "[t]his was a miscalculation rather 
than a blatant disregard for law. Therefore, a broad order need not 
issue in this case." /d. We disagree. 

The seriousness of the claim stems from the overall health ramifi
cations of any sodium claim and, particularly, of a claim that a prod
uct is low in sodium when it is in actuality relatively high in that 
ingredient. The seriousness of the violations here is enhanced by the 
fact that consumers cannot readily judge for themselves the truth or 
falsity of a low sodium claim. See Kraft, 114 FTC at 140. The seri
ousness of the violation is further increased by the health-related 
nature of the low sodium claim. There is medical evidence support
ing a link between sodium consumption and high blood pressure, for 
some people, on which basis such organizations as the National 
Academy of Sciences, the American Heart Association, and the Sur
geon General of the United States recommend that consumers limit 
their daily sodium intake. See IDF 171. 

The cost and extensiveness of the ad campaign are not determina
tive, but they too may be relevant in assessing the seriousness and 

33 
Sears. Roebuck & Co .. 95 FTC 406 ( 1980). ajj'd. 676 F.2d 385. 392 (9th Cir. 1982). 

34 
Stouffer does not have a history of prior violations. 

35 
Bristol-Myers Co .. 102 FTC 21 (1983),aff'd, 738 F.2d 554 (2d Cir. 1984). cert. denied. 469 

U.S. 1189 (1985). 
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deliberateness of a violation. The Stouffer ad campaign that the 
Commission finds to be deceptive ran from January 1990 through 
August 1991. This campaign cost three million dollars and reached 
millions of consumers nationwide. IDF 33. The print ads at issue, 
(CX-1 through CX-6) appeared in eighteen different magazines from 
January 1990 through the first four months of 1991, including such 
nationally distributed periodicals as People, Newsweek, Good 
Housekeeping, and Ladies Home Journal. IDF 37, 39, 42. The radio 
advertisement, Anniversary Turkey (CX-7), was played on over 230 
radio stations from June through August 1991. IDF 44. Such a dis
tribution scheme would have reached approximately 70 percent of the 
population of the United States. Block, Tr. 797-798. While not 
necessarily expensive when compared to campaigns that included 
television advertising, the campaign was far-reaching. Both the cost 
and the length of an ad campaign are measures of how widely the ads 
were disseminated, but they are not the only such measures. Here, 
the publication of print ads in magazines of nationwide distribution 
and the broad distribution of the radio ad brought the objectionable 
ads to large numbers of consumers. 36 We believe that the ads' 
exposure contributed significantly to the seriousness of the violations 
before us. The eviden<;e as to the success of the campaign in reach
ing consumers, therefore, weighs in favor of a broader order. 

As the ALJ found, the record also shows that Stouffer was aware 
of the potential risks and benefits of focusing on sodium in its ads. 
As the campaign began in 1990, a Tatham memorandum reporting on 
a telephone conference with Richard B. Annett, Stouffer's Group 
Marketing Manager for Lean Cuisine, noted that Stouffer "informed 
[Tatham] that 'lower' sodium or 'controlled' sodium were acceptable 
terms but 'low sodium' was not possible." CX-44a. It appears, there
fore, that Stouffer was well aware that a low sodium claim was 
inappropriate for Lean Cuisine (IDF 169-170) and that the character
ization of sodium was a delicate matter. 

Despite the delicate nature of the sodium message, however, the 
message projected consistently throughout the ad campaign stressed 
what Mr. Annett described to Tathan1 in a memorandum of January 
26, 1990, as the "buzz words" used by competitors, such as "health" 
and ingredients with negative connotations like sodium, fat and cho
lesterol. CX-26. Mr. Annett instructed Tatham: 

36 
See Thompson Medical, 104 FTC at 833-34 (analyzing dissemination of certain claims that 

ran only in print ads in finding that broad fencing-in was warranted). 
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NOTE THE STRONG 'BUZZ WORDS' [our competitor] USES IN THEIR 
PRINT: 

HELPS YOU LIMIT CHOLESTEROL, SODIUM, AND FAT. 
NO MORE THAN lOG OF FAT. 
FOR SODIUM WATCHERS. 

THESE ARE THE TYPES OF HOT BUTTONS WE MUST USE. THEY 
[competitors] HAVE TAKEN NEGATIVES AND TURNED THEM INTO 
POSITIVES. 

/d. Mr. Annett's memorandum also critiques one of Tatham's sug
gested ads for the Lean Cuisine campaign, saying: 

IT DOESN'T SCREAM HEALTH ENOUGH .... THE USE OF 'LEAN' IS 
EXCELLENT, I.E., LEAN ON CALORIES, FAT, AND CHOLESTEROL, 
BUT SODIUM SHOULD ALSO BE INCLUDED. 

/d. Mr. Annett's directions to Tatham provide context for the implied 
low sodium claims we have found deceptive and, in doing so, they 
enhance the seriousness of the claims by reinforcing their relationship 
to good health. 

For these reasons, we find Stouffer knew or should have known 
that the ads were likely, through their words and images, to commun
icate a false low sodium claim .. ID at 36, 39. We find that under 
these circumstances, Stouffer's action was deliberate. See Thompson 
Medical, 104 FTC at 835. 

We also find that the risk of transferability of the violation justi
fies broader order coverage. False nutrient content claims regarding 
the amount of sodium in frozen food appear to be readily transferable 
to claims for other nutrients and ingredients. In Kraft, 114 FTC at 
141, the Commission noted that "[T]he violations in this case are 
readily transferable to other Kraft cheese products," citing Thompson 
Medical, 104 FTC at 837, and American Home Products, 98 FTC 
136, (1981), aff'd, 695 F.2d 681 (3rd Cir. 1982), where the Commis
sion noted that "The effort to misrepresent the nature of ... [an] 
ingredient is a technique that could easily be applied to advertising 
of OTC drug products other than [this one]."37 The same could be 
said in the present matter. Stouffer's false sodium claims could 

37 
Thompson Medical. 104 FTC at 837; American Home Products Corp., 98 FTC at 405. 
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easily be transferred to any nutrient or ingredient in its frozen food 
products. 

Although Stouffer has no history of prior violations before the 
Commission, that factor alone is insufficient to overcome the factors 
discussed above. On balance, therefore, we believe that broader 
order coverage is warranted and that the order should apply to all 
nutrients and ingredients in Stouffer's frozen food products. 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

The Commission today issues a final order and opinion holding 
that Stouffer Foods Corporation ("Stouffer") violated Sections 5 and 
12 of the Federal Trade Commjssion Act, 15 U.S.C. 45 and 52 ("FTC 
Act"), by making false and deceptive advertising claims concerning 
the sodium content of its Lean Cuisine frozen entrees. I concur in the 
order and, as far as it goes, in the opinion. 

As the majority properly states, a decision to impose fencing-in 
relief ordinarily rests on consideration of three criteria, although not 
all three need be present to warrant fencing-in relief. Slip op. at 28. 
These criteria are: (1) the seriousness and deliberateness of the 
violation; (2) the transferability of the unlawful conduct to other 
products; and (3) any history of past violations. Th01npson Medical 
Co., 104 FTC 648, 833 and n.78 (1984), aff'd, 791 F.2d 189 (D.C. 
Cir. 1986), cert. denied, 479 U.S. 1086 (1987); see also, Kraft, Inc., 
114 FTC 40 (1991), aff'd, 970 F.2d 311 (7th Cir. 1992), cert. denied, 
113 S .Ct. 1254 (1993) (absence of history of past violations did not 
make fencing-in improper). The majority has concluded, and I agree, 
that Stouffer's violations of the FTC Act are readily transferable and 
that they are serious and deliberate. Based on these findings, the 
Commission imposes broad fencing-in relief. 

I write separately because I believe that it is necessary to address 
an issue not addressed by my colleagues before finding that the 
violation was deliberate and, therefore, before imposing fencing-in 
relief. In particular, I think it necessary to weigh the evidence 
surrounding Stouffer's complaint to an industry self-regulatory 
organization about advertisements similar to those of Stouffer that 
were run by one of its competitors and the organization's response to 
that complaint. I also rely on additional documentary evidence 
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reflecting Stouffer's intentions regarding sodium claims in its adver
tising campaign. 1 

The facts cited in the majority opinion (/d. at 30-:33) provide 
tenuous support for the conclusion that Stouffer's violations were 
deliberate. I nee.d not decide, however, whether the evidence cited by 
the majority is sufficient, because additional facts in the record per
suade me that Stouffer's violations were deliberate. 

The majority asserts, with little explanation, that Stouffer under
stood the "delicate nature of the sodium message" and that, despite 
this delicacy, the company strongly urged Tatham/RSCG ("Tatham"), 
its advertising agency, to "note the strong buzz words" used by 
competitors, make liberal use of "hot buttons" like "HELPS YOU 
LIMIT ... SODIUM" and "FOR SODIUM WATCHERS" and make 
sure that advertisements for Lean Cuisine "SCREAM HEALTH" by 
including references to the products' being "LEAN" on sodium. Slip 
op. at 32-33 and CX-26. A mere direction to use words and phrases 
likely to capture a consumer's attention, even in a sensitive context, 
however, does not necessarily warrant a conclusion that any 
misleading impressions those words and phrases might convey are 
deliberate. Identifying catchy language to attract the attention of 
consumers is fundamental to the development of an effective adver
tisement. 

The record contains additional facts not discussed by the majority 
that support the Commission's finding that Stouffer's violations were 
deliberate. It is important to address these facts both for the purpose 
of supporting the Commission's decision to impose fencing-in relief 
and because Stouffer argues that these same facts show a lack of 
intention rather than a deliberate effort to mislead. Reply and 
Answering Br. at 5-6.2 

1 
I also would reverse the conclusion of the Administrative Law Judge that "the failure to disclose 

adequately the sodium content in milligrams" was not "unfair or deceptive" and that "while respondent 
failed to disclose adequately that I gram equals I 000 milligrams, that fact is immaterial" (ID at 38-39), 
that is, important to consumers in making their decisions to purchase Stouffer's product. 

Judge Timony found that Stouffer's consumer research in 1988 showed the importance of 
information about sodium to consumers, showing them to be "information hungry" and interested in 
knowing "the precise cholesterol, fat, and sodium levels." IDF 175. He also found that Stouffer knew 
that "a frozen entree containing 600 or more milligrams of sodium could turn consumers off." !d. and 
exhibits cited therein. In my view, this evidence demonstrates that although some consumers might not 
know at what level sodium consumption might be harmful, they consider information about sodium 
content material to their purchasing decisions and some were likely to consider levels of over 600 
milligrams unhealthy. 

} 

- For example, Stouffer argues that "[i]n a transparent distortion of the record, complaint counsel 

omit the fact that the NAD expressly responded to Stouffer by advising that there was no basis to believe 
that the use of grams rather than milligrams of sodium was misleading." ld. 
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Stouffer's directions to its advertising agency did not occur in a 
vacuum. They followed the rejection, in April 1987, by the National 
Advertising Division ("NAD")3 of a complaint drafted by Stouffer's 
in-house counsel and submitted by Stouffer's Marketing Manager, . 
Richard Annett, about a competitor's similar claim. Stouffer argued 
to NAD that a compethor's advertisements for a frozen entree were 
"blatantly misleading to the consuming public" because (like Stouf
fer's later Lean Cuisine advertisements) the competitor's advertise
ments stated the product's sodium content in grams rather than milli
grams. Stouffer further complained that the rival firm had "inten
tionally misrepresented the sodium content in this product." CX-24. 

NAD declined to act on Stouffer's complaint, finding "no basis 
to believe" that the claim "is misleading to consumers." RX-12A. 
NAD asked Stouffer to submit any consumer research that would 
support the complaint. IDF 22. Stouffer denied having any such 
empirical support for its complaint, and it produced none in response 
to NAD' s invitation. It seems reasonable to assume, however, that 
Stouffer and its counsel would not have filed such a strongly worded 
complaint with NAD as a frivolous exercise and that with or without 
empirical basis, Stouffer must have been seriously concerned about 
the potential effects of the challenged claim. 

Despite the concern, Mr. Annett subsequently sent the memoran
dum to Tatham, instructing it to emphasize the healthful aspects of 
Stouffer's product, particularly its "lean" sodimn content. CX-26. 
Stouffer appears to have decided, in light of NAD's rejection of its 
complaint, to meet the competition and to use and capitalize on the 
phrase "less than 1 gram of sodium" that the company previously had 
argued was misleading. The advertisements at issue here were cre
ated after the memorandum was conveyed to Tatham and the instruc
tions in the memorandum had been reinforced by discussions be
tween Stouffer and Tatham during the development of the campaign. 
See, e.g., CX-40.4 

3 . . . . . . . . . . 
The National Advertising DIVISion of the Council of Better Business Bureaus examines and 

issues decisions on complaints made to it by industry members against their competitors. NAD often 
is successful in getting advertisers to withdraw or modify Claims that it has found unsubstantiated or 
otherwise misleading. 

4 
The record shows that in the new Lean Cuisine advertisements. Stouffer intended the "less than 

I grahl of sodium" claim, which it had argued to NAD was misleading, to have a ''disclaimer·· (CX-40) 
with respect to the health-related sodium claim made in the body of the advertisements. The disclaimer 
presumably was intended to limit the message conveyed by the rest of the advertisement. which the 
Commission has found was a message of "low sodium." Tatham's conference report on one of its 
discussions of the disclaimer with Mr. Annett records an agreement that the disclaimer ("All Lean 
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Stouffer's argument on appeal suggests that it relied on NAD's 
decision that the "less than 1 gram of sodium" claim was not decep
tive.5 Not only is reliance on NAD's response misplaced, but the fact 
that Stouffer had considered the competitor's claim sufficiently 
misleading to challenge it with NAD tends to show that Stouffer was 
on notice that, regardless of NAD' s decision, a "significant minority 
of_reasonable consumers" (Cliffdale, 103 FTC at 164-66) might well 
take a misleading "low sodium" claim from the competitor's adver
tisement and, more importantly, from its own advertisements for 
Lean Cuisine. 6 

On the basis of the evidence discussed in the Commission's 
opinion and this separate statement, I find that Stouffer's violation 
was deliberate and, therefore, that the fencing-in relief is appropriate. 

FINAL ORDER 

This matter has been heard by the Commission upon the appeals 
of respondent Stouffer Foods Corporation and complaint counsel and 
upon briefs and oral argument in support of and in opposition to the 
appeals. For the reasons stated in the accompanying Opinion, the 
Commission has determined to affirm the Initial Decision of the 
Administrative Law Judge, except as otherwise noted, and enter the 
following order. Accordingly, 

I. 

It is ordered, That respondent Stouffer Foods Corporation, a 
corporation, its successors and assigns, and its officers, representa
tives, agents, and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the adver-

Cuisine entrees have been reformulated to contain less than I gram ( 1.000 mg.) of sodium'") would be 
"place[d] in mouse type." /d. The deliberate decision to put the explanatory material in "mouse type·· 
suggests an intention to undennine the disclaimer's effectiveness and to leave virtually intact the overall 
message conveyed by the advertisement of low sodium content. This intention is further strengthened 
by the language in the report stating the additional agreement to ''[p ]lace in bold type 'Less than I gram 
of sodium."' !d. 

5 
Although the Commission often agrees with the decisions of industry self-regulatory organiza

tions such as NAD regarding whether particular claims are misleading. the decisions of such organiza
tions are not controlling in cases before the Commission. 

6 
In both Kraft, 114 FrC at 140. and Thompson, 104 FrC at 834-35. the Commission relied on 

the fact that the companies had received warning from others regarding the potential that the advertise
ment at issue might not be true. Here, the warning originated within the respondent company and should 
be given at least as much weight by the Commission. if not more. 
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tising, labeling, offering for sale, sale, or distribution of any frozen 
food product in or affecting commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from misrepresenting in any manner, directly or by implication, 
through numerical or descriptive terms or units of measurement, or 
by any other means, the existence or amount of sodium or salt or any 
other nutrient or ingredient in any such product. Provided, however, 
that if any representation covered by this part either directly or by 
implication conveys any nutrient content claim defined (for purposes 
of labeling) by any regulation promulgated by the United States Food 
and Drug Administration or, if applicable, by the United States 
Department of Agriculture, compliance with this part shall be 
governed by the qualifying amount for such term as set forth in that 
regulation. Provided, further, however, that nothing in this part shall 
prohibit any representation as to the amount of sodium or salt or any 
other nutrient or ingredient in any frozen food product if such repre
sentation is specifically permitted in labeling, for the serving size 
advertised or promoted for such product, by any regulation promul
gated by the United States Food and Drug Administration or, if ap
plicable, by the United States Department of Agriculture. 

II. 

It is further ordered, That respondent Stouffer Foods Corporation, 
its successors and assigns shall, for three (3) years after the date of 
the last dissemination of the representation to which they pertain, 
maintain and upon request make available to the Federal Trade Com
mission for inspection and copying all advertisements containing any 
representation covered by Part I of this order. 

III. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall distribute a copy of this order to its operating divisions, to each 
of its managerial employees, and to each of its officers, agents, repre
sentatives, or employees engaged in the preparation or placement of 
advertising or other material covered by this order and shall secure 
from each such person a signed statement acknowledging receipt of 
this order. 
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IV. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall notify the Commission at least thirty (30) days prior to any 
proposed change in the corporation such as the dissolution, assign
ment, or sale resulting in the emergence of a successor corporation, 
the creation or dissolution of subsidiaries, or any other change in the 
corporation which may affect compliance obligations arising out of 
this order. 

V. 

It is further ordered, That respondent Stouffer Foods Corporation 
shall, within sixty (60) days after service upon it of this order and at 
such other times as the Commission may require, file with the 
Commission a report, in writing, setting forth in detail the manner 
and form in which it has complied with the requirements of this 
order. 

By the Commission. 1 

· 
1 

Prior to leaving the Commission. former Commissioner Owen and former Commissioner Yao 
each registered a vote in the affirmative for the Final Order and the Opinion of the Commission in this 
matter. 
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IN THE MATTER OF 

TRANS UNION CORPORATION 

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF 
THE FAIR CREDIT REPORTING ACT 

Docket 9255. Complaint,* Dec. 15, 1992--Final Order, Sept. 28, 1994 

This final order prohibits the Illinois-based credit bureau from distributing or 
selling target marketing lists based on consumer credit data, except under 
specific circumstances permitted by federal law. In addition, the final order 
requires the respondent to deliver a copy of this order to all present and future 
management officials having responsibilities with resp~ct to the subject matter 
of this order. 

Appearances 

For the Commission: Arthur B. Levin, Stephanie Flanigan and 
Donald E. D 'Entre mont. 

For the respondent: Roger L. Longtin, Stephen L. Agin, Sharon 
R. Barner and Tracy E. Donner, Keck, Mahin & Cate, Chicago, IL. 

SUMMARY DECISION 

BY LEWIS F. PARKER, ADMINISTRATIVE LAW JUDGE 
SEPTEMBER 20, 1993 

I. HISTORY OF THE PROCEEDING 

On December 15, 1992, the Commission issued a complaint 
charging respondent Trans Union Corporation--("Trans Union") with 
violating the Fair Credit Reporting Act ("FCRA"), 15 U.S.C. 1681 et 
seq. 

The complaint alleges that Trans Union is a consumer reporting 
agency as defined in Section 603(f) of the FCRA, that it regularly 
provides consumer reports in the form of prescreened lists to credit 
grantors, that it fails to require or monitor that credit grantors that 
receive such lists make a firm offer of credit to each person on the list 
(para. 3), and that it has therefore violated Sections 604 and 607 of 
the FCRA by furnishing consumer reports to persons it did not have 

* Complaint previously published at 116 FTC 1334 ( 1993). 
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reason to believe intended to use the reports for a Permissible 
Purpose under Section 604 (para. 4). 

The complaint also alleges that Trans Union illegally fumishe~ 
consumer reports in the form of target marketing lists to persons who 
do not intend to ·make a firm offer of credit to all those consumers on 
the list and who intend to use the information for purposes not au
thorized by Section 604 of the Act (para. 5). · 

On June 1, 1993, the portion of this matter relating to Trans 
Union's prescreening service was certified to the Secretary for with
drawal from adjudication so that the Commission could consider a 
consent agreement settling the charges in paragraphs three and four 
of the complaint. The Secretary did so on June 3, 1993. 

Complaint counsel have now moved for summary decision as to 
that portion of the complaint challenging Trans Union's sale of its tar
get marketing lists, and they have filed documents and a memoran
dum in support of their motion. 1 Respondent has filed a response, 
together with supporting affidavits, in opposition to this motion. 

After analyzing the documents filed by the parties, I find that no 
genuine issue exists with respect to the findings of fact adopted in 
this decision. Rules of Practice, Section 3.24. 

II. FINDINGS OF FACT 

A. Trans Union's Business 

1. Trans Union is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of Delaware, 
with its office and principal place of business located at 555 West 
Adams Street, Chicago, Illinois (Cplt paragraph 1; Ans paragraph 1).2 

2. Trans Union is, and has been, regularly engaged in the practice 
of procuring and assembling information on consumers for.the pur
pose of furnishing, for monetary fees, consumer reports to subscribers 

1 Although the parties have filed in camera versions of their memoranda, I have ignored this 
designation since the parties did not seek, and I did riot grant, in camera status to any documents. Rules 
of Practice, Section 3.45(b). See Order Adopting Respondent's Protective Order dated April 6, ! 993. 

2 
Abbreviations used in this decision are: 

Cplt: Complaint 
Ans: Answer 
Tr.: Transcript of testimony given in investigational hearings 
HX: Investigational Hearing Exhibit 

Aff.: Respondent's Affidavits 
F.: Finding 
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and consumers. Trans Union furnishes these consumer reports 
through the means and facilities of interstate commerce. Thus, Trans 
Union is a consumer reporting agency, as defined in Section 603(f)
of the FCRA (Cplt paragraph 2; Ans paragraph 2; Botruff Aff., 
parag!~P~ 4). 

3. TransMark is a division of Trans Union and is engaged in the 
business of target marketing, a field which it entered in 1987 (Frank · 
Tr. 11, 15). 

4. In connection with its target marketing business, TtansMark
rents computer tapes for one-time use which contain computerized 
data on consumers to users who market goods or services through 
direct mail or telemarketing. The tapes contain coded information on 
individual consumers which, when translated by a computer, reveal 
their names and addresses. TransMark' s customers are not permitted 
to use the computer tapes and the information contained thereon for 
any other purpose (Frank Aff., paragraphs 6 & 7). 

5. The average computer tape leased by TransMark contains the 
names and addresses of 30,000 customers and TransMark will not 
lease a computer tape unless there are a minimum of 5,000 consumers 
who meet the criteria selected by its customers (Frank Aff., para
graphs 15, 17). 

6. TransMark' s target marketing lists do not involve, as does 
credit reporting, consumer-initiated transactions; rather, these lists are 
sold to users who do not intend to make a firm offer of credit to all 
consumers on the lists (Frank Tr. 15; Trans Union's Response to 
Complaint Counsel's First Request For Admissions ("First Request") 
No.8). 

B. Trans Union's Credit Reporting Database 

7. Trans Union creates and maintains a consumer reporting 
database named CRONUS for use in its credit reporting business. 
CRONUS contains numerous individual files on consumers and the 
information it contains is reported by credit grantors, collection agen
cies, governmental agencies and utilities, or is obtained from public 
records (Botruff Aff., paragraph 6). 

8. Credit grantors generally provide credit information on indi
vidual consumers to Trans Union in the form of accounts receivable 
tapes which usually contain the name, address, zip code, social secu-
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rity number, account number and account activity for each consumer 
account (Botruff Aff., paragraph 7). 

9. CRONUS compiles identifying information on consumers 
from multiple files, assigns the information to a new or existing file 
on the consumer, and adds credit-related information to the file. The 
account number and credit information appended to this number is 

· cailed either a "tradeline" or a public record set (Botruff Aff., para
graphs 8, 9, 10). 

10. A trade line is identified in CRONUS by the name of the credit 
grantor and the account number and has appended to it credit infor
mation relating to a particular account; it reveals credit limits, pay
ment patterns, payment history, and the present status of the account, 
i.e., the balance owing and the amount past due (Botruff Aff., para
graph 11). 

11. Trans Union's credit report customers access individual 
consumer files by providing the name, zip code and address of an 
individual consumer. Trans Union then transmits the consumer's 
complete credit report to its customer (Botruff-Aff., paragraph 13). 

12. A credit report consists of sections containing demographic 
information (name, address, social security number, etc.), tradeline 
information, public record information, and inquiries (Botruff Aff., 
paragraph 14, Ex. A). 

13. The tradeline section of the credit report is divided into three 
parts. The first part includes the following: (a) the credit grantor's 
name and code; (b) the date the account was opened; (c) the account 
number; (d) the terms of sale -- number of payments, payment fre
quency and dollar amount due each payment; (e) ECOA code; and (t) 
collateral (Botruff Aff., paragraph 16). 

14. The second part of the tradeline .section of a credit report in
cludes the following information for each tradeline: (a) the high 
credit amount (highest amount eve-r owed) and the date it was veri
fied; (b) the maximum amount of credit approved by the creditor; (c) 
the date the account was closed; (d) the present status of the account, 
i.e., the balance owing and amount past due; (e) the maximum delin
quency-- date, amount and manner of payment; (t) remarks; and (g) 
type of loan (Botruff Aff., paragraph 17). 

15. The third portion of the trade line section of a credit report in
cludes the following information for each tradeline:_ (a) the payment 
pattern, i.e., 1-12 months or 13-24 months; (b) the historical status in 
number of months, i.e., either 30-59, 60-89 or 90+; and (c}tl)e type 
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of account and manner of payment, e.g., current, 30 days past due, 
bankrupt, etc. (Botruff Aff., paragraph 18). 

16. The public record section of a credit report includes the fol-· -
lowing information for each public record: (a) the location of the 
court ~be~e the public record was recorded; (b) the court type; (c) the 
date the public record was reported; (d) the ECOA code; (e) any 
assets or liabilities; (f) the type of public record; (g) the date paid, if 
applicable; (h) the docket number; and (i) the .plaintiff and attorney 
involved in the case (Botruff Aff., paragraph 19). 

17. The inquiry section of a credit report includes the following 
information for each inquiry on a consumer's credit file: (a) the date 
of the inquiry; (b) the ECOA code; (c) the Trans Union subscriber 
inquiry code; and (d) the subscriber short name (Botruff Aff., para
graph 20). 

C. TransMark's Target Marketing List Databases 

18. TransMark creates and maintains a number of·separate data
bases for use in its target marketing business ("list databases"). The 
information contained in the list databases is derived from CRO.NUS 
and outside sources (Frank Aff., paragraph 33) and is moved quarter
ly from these sources to the target marketing database, although 
certain "hotline" information is moved monthly (Frank Tr. at 22). 

19. The accounts receivable tapes provided by credit grantors to 
Trans Union for use in its credit reporting business are provided 
under agreements that do not prevent their use for target marketing 
(Weckman Aff., paragraph 3). 

20. TransMark creates and maintains the following list databases: 
(a) Base List; (b) Homeowners; (c) Automobile Owners; (d) Stu
dents; (e) Puerto Rico; (f) New Issues; (g) New Homeowners; (h) 
New Movers; and (i) Reverse Append (consumers who have either 
a bankcard or a travel and entertainment card) (Weck:rp.an Aff., para
graphs 5, 54). 

21. The Base List database is created by selecting from CRONUS 
only those consumers who have at least two trade lines. The informa
tion extracted from CRONUS is then separated into various segments 
in the Base List database (Weckman Aff., paragraph 6). 

22. Trans Union promotional material entitled "Direct _Marketing 
Lists" discloses to its clients that it uses two-tradeline selections to 
compile its target marketing base: 
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Consumers on each quarterly updated list must possess a minimum of two trade
lines and have activity in past 90 days on one account 

(HX 1; see also Second Response No. 61). 
23. The demographic information extracted from CRONUS re

·veals: a) the consumer's name, address, social security number, date 
of birth and telephone number (the "standard-segment"); b) whether 
the consumer is the head of household, his or her ethnic background 
and marital status (the "household segment"); and, c) the consumer's 
occupation (the "employment segment") (Weckman Aff., paragraphs 
6, 7, 8, 9). 

24. The tradeline information extracted from CRONUS is separat
ed into five segments in the Base List database: (a) bankcard; (b) 
premium bankcard; (c) retail; (d) upscale retail; and (e) finance loan· 
(Weckman Aff., paragraph 10; First Response Nos. 11-23). 

25. The information extracted from CRONUS and included in 
each of these five segments of the Base List database is: a) a yes or 
no indication as to whether the consumer has one or more of the type 
of accounts included in that segment; b) the open date of the oldest 
tradeline; and c) the open date _of the newest tradeline (Weckman 
Aff., paragraph 11). 

26. The Base Lis.t database does not include the identity of the 
credit grantor, the terms, collateral, the high credit amount, the credit 
limit, the payment status or pattern, delinquency or derogatory infor
mation, or any other comparable information included in CRONUS 
(Weckman Aff., paragraph 13). 

27. The Homeowners, Automobile Owners, Students, Puerto 
Rico, New Issues, New Homeowners, and Reverse Append databases 
do not include the identity of the credit grantor, the terms, collateral, 
the payment status or pattern, delinquency or derogatory information, 
or any other comparable information included in CRONUS (Week-
man Aff., paragraphs 24, 31, 39, 44, 48,53, 69, 74). · 

28. TransMark describes the features of its base list and segments 
in brochures directed to its customers; it notes that the "Bankcard" 
segment of its base list names 104.4 milliori consumers who have a 
bank credit card (HX 2). 

29. The "Upscale Retail" segment of the base list, which names 
36.2 million consumers, is described in a marketing brochure as 
offering: 
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direct marketers the opportunity to reach America's retail shopping elite. The 
Upscale file has been developed from TransMark's list of retailers that cater to 
consumers with discriminating taste. These individuals have big~ discreti:ooary _ 
income and are used to paying more than the average consumer to purchase quality 
products 

(HX 2). 
30. A customer purchasing a segment can further refine the list by 

choosing "selects," or additional criteria to st;lect certain character
istics of the consumers on the list (First Response Nos. 26, 34, 43, 51, 
59, 68, and 76). 

31. Examples of the "selects" offered by Trans Union include: 
bankcard or retailer; "hotline" consumers; age; estimated household 
income; children; working women; length of residence; zip code; and 
persons who have responded to mail order solicitations (Kiska Tr. 37, 
59-60; HX 2). Much of the information for selects is derived from 
Trans Union's consumer reporting database (Frank Tr. 40). 

32. For each base list segment, there is a brochure which de
scribes its core population, the available "selects," the file size (the 
number of consumers on the list), a description of the list, and the 
list's purchase price. The source of all five segments is identified in 
the brochure as "Trans Union consumer database" (HX 2; First Re
sponseNos.l5, 17, 19,21,and23). 

33. Trans Union also offers other target marketing lists from more 
specific databases. These include "new issues," a monthly compila
tion of consumers who have responded via mail to a credit card solic
itation, "Hispanics," "singles," "college students," "homeowners," 
"new movers," and "automobile owners" (Weckman Tr. 83-84. See 
also Kiska Tr. 37, 59-60; HX 2). 

34. One of the selects offered for many of -the base lists is labeled 
"hotline," a compilation of those consumers who have appeared on 
a credit grantor's tape within the prior -30-90 days (Respondent's 
Answers to Complaint Counsel's First Set of Interrogatories No. 1 0). 

35. Trans Union has recently introduced additions to its base lists. 
One is the TransMark Income Estimator ("TIE"), which is described 
in one of its brochures: 

TIE evaluates individual consumer income based upon a mix of credit data from 
Trans Union's database and census demographic data . . . . TIE ... is based on the 
notion that consumer spending and payment behavior is closely related to income. 

(HX 1). 
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36. The information created by the TIE model is based in whole 
or in part on information contained in Trans U nio~' s CQ.R.S\lm~r re
porting database. TIE contains information on consumers who have 
at least two tradelines (First Response Nos. 90, 92). 

· 37. Another enhancement recently int~oduced by TransMark is 
"SOLO," described in a brochure, along with a companion program 
known as SILHOUETTE (offered only for prescreened lists (Kiska 
Tr. 51; Frank Tr. 32-33)), as follows: 

Both products provide a consistent and effective way to develop qualified prospects 
based upon similar credit behavior (SILHOUETTE) and credit behavior overlaid 
with demographic data (SOLO) 0 0 0 [T]he products evaluate individual behavior and 
establish tendencies. 

(HX 1). 
38. SOLO is based upon information contained in Trans Union's 

consumer reporting database (First Response No. 96). 
39. TransMark sends its target marketingJists directly to its 

clients. TransMark does not require its clients to use third party 
mailers although it sometimes sends the lists to third party mailers on 
behalf of its clients (First Response Nos. 110, 112). 

40. TransMark advertisements emphasize that its lists are: "Not 
just ordinary lists but lists o(people who are active users of credit." 
(DM News, May 18, 1992, at p. 12. See also Second Response No. 
65.) Nevertheless, Mr. Hopfensperger, TransMark's Director of 
Marketing, Central Region, has filed an affidavit asserting that he is 
familiar with the type of information on consumers which is con
tained in TransMark's list databases and that they do not contain any 
information upon which a credit grantor_can make a judgment as to 
a consumer's eligibility for credit (Hopfensperger Aff., paragraph 7). 

41. The computer tapes leased by TransMark are rented for one
time use--to produce mailing labels to mail the customer's material 
to consumers. TransMark' s customers are not allowed to put the 
computerized information into a database to access the information 
contained on the tape, or use the tape for any other purpose (Frank 
Aff., paragraph 6, 7). 

42. TransMark does not allow access to its list databases to any
one seeking information on identified individual consumers (Frank 
Aff., paragraph 8). 

43. Prior to sending out a computer tape, TransMark deletes the 
name and address of each consumer who satisfies the criteria seiected 
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by the customer but whose name and address appears in the Opt Out 
Database to ensure that each consumer who has chosen not .to-have 
his or her name and address used for target marketing purposes does 
not receive a mail piece (Frank Aff., paragraph 18). 

44. The process used to mail the materials. of TransMark' s cus
tomers is automated. The computer tape is sent to either an inde
pendent mailing house or one run by TransMark' s customer. Ap
proximately 90% of the computer tapes leased by TransMark are sent 
directly to mail houses that are independent of its customers (Frank 
Aff., paragraph 20). 

45. TransMark's customers use the computer tapes to mail offers 
to consumers to enter into credit, insurance or business transactions. 
For example, TransMark has leased computer tapes to: 

(a) Colonial Penn Auto Insurance, to mail consumers material 
about "The Experienced Driver Program"; 

(b) Citibank, to mail consumers an offer to apply for home equity 
financing; 

(c) Publishers Clearing House, to mail consumers notification of 
their Finalist status in its Ten Million Dollar Sweepstakes; 

(d) Columbia House, to mail consumers an offer to become a 
member of the Columbia House Video Club; 

(e) Ross-Simons, to mail its catalog to consumers; 
(f) Fingerhut, to mail its catalog to consumers; and 
(g) Phillips Publishing, to mail consumers the Better Retirement 

Report. 

(Frank Aff., paragraph 21, Exhibits D-J). 
46. TransMark also leases computer tapes containing names and 

addresses of consumers to customers wbo promote their product or 
services through telemarketing. Approximately 2% of TransMark's 
revenue is derived from the rental of computer tapes for telemar
keting purposes. When a customer orders a computer tape for tele
marketing purposes from TransMark, the tape is· sent to a company 
that provides telemarketing services for TransMark' s customer. The 
telemarketing company is not made aware of the criteria chosen by 
TransMark' s customer to select the names and addresses appearing 
on the tape (Frank Aff., paragraph 24). 

47. TransMark has several competitors such as Donnelley Mar-. 
keting, Metromail and R.L. Polk, who have generated much more 
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revenue from the rental of consumer lists than has TransMark 
($4,700,000 in 1992). 

Donnelley Marketing 
·Metro mail 
R.L. Polk 

Revenue 

$60-1 bo million 
$40-60 million 
$50 million 

(Frank Aff., paragraph 26, Exhibit K). 

III. CONCLUSIONS OF LAW 

A. Summary Decision Is Appropriate In This Case 

The Rules of Practice, Section 3.24(2), authorize summary deci
sion when "there is no genuine issue as to material fact and ... the 
moving party is entitled to such decision as·a ~atter of law." 

The existence of unimportant or peripheral disputed issues of fact 
does not rule out summary disposition as long as material facts are 
not seriously challenged. Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 247-49 (1986). 

Trans Union's response to the motion for summary decision does 
not challenge the accuracy of those facts which complaint counsel 
offer in support of their motion for summary decision, nor does it 
point to substantial unresolved factual disputes; rather, Trans Union 
cites other facts--unchallenged by complaint counsel--which it claims 
support its argument that its target marketing operation does not 
violate the FCRA. 

Thus, there is no genuine issue of material fact presented in the 
motion and response thereto; only legal disputes remain and summary 
decision is therefore appropriate. 

B. The Purpose Of The FCRA 

In enacting the FCRA, Congress found that "there is a need to 
insure that consumer-reporting agencies exercise their grave responsi
bilities with fairness, impartiality, and a respect for the consumer's 
right to privacy" Sec. 602(a)(4), and, in Section 602(b) of the Act, it 
required: 
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consumer reporting agencies [to] adopt reasonable procedures for meeting the needs 
of commerce for consumer credit, personnel, insurance, and other infonnatioo in 
a manner which is fair and equitable to the consumer, with regard to the confiden:.
tiality, accuracy, relevancy, and proper utilization of such information .... 

C. The Complaint Allegations 

There is no dispute that Trans Union is a consumer reporting 
agency as defined in Section 603(f) of the FCRA (F. 2). The remain
ing issues raised by the complaint in this proceeding are whether its 
target marketing lists are "consumer reports" under the FCRA3 and, 
if so, whether those reports are sold to its customers for a permissible 
purpose under Section 604.4 

D. Trans Union's Target Marketing Lists Are Consumer 
Reports Under Section 603 Of The FCRA 

Section 603( d) of the FCRA defines a consumer report as the 
communication of any information by a consumer reporting agency 
such as Trans Union bearing on "a consumer's credit worthiness, 
credit standing, credit capacity, character, general reputation, person
al characteristics, or ~ode of living." 

3 
Section 603(d) of the FCRA defines a consumer report as: 

any written, oral, or other communication of any information by a consumer reporting agency 
bearing on a consumer's credit worthiness, credit standing, credit capacity, character, general 
reputation, personal characteristics, or mode of living which is used or expected to be used or 
collected in whole or in part for the purpose of serving as a factor in establishing the consumer's 
eligibility for (l) credit or insurance to be used primarily for personal, family, or household 
purposes, or (2) employment purposes or (3) other purposes authorized under section 604. 

4 
Section 604. Permissible purposes of reports: 

A consumer reporting agency may furnish a consumer report under the following circumstances 
and no other: 

(I) In response to the order of a court having jurisdiction to issue such an order. 
(2) In accordance with the written instructions of the consumer to whom it relates. 
(3) To a person which it has reason to believe--
(A) Intends to use the information in connection with a credit transaction involving the consumer 

on whom the information is to be furnished and involving the extension of credit to, or review or 
collection of an account of, the consumer; or -

(B) Intends to use the information for employment purposes; or 
(C) Intends to use the information in connection with the underwriting of insurance 

involving the consumer; or 
(D) Intends to use the information in connection with a determination of the consumer's eligibility 

for a license or other benefit granted by a governmental instrumentality required by law to consider an 
applicant's financial responsibility or status; or - -

(E) Otherwise has a legitimate business need for the information in connection with a business , 
transaction involving the consumer. 
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In January 1993, the Commission approved a consent order with 
TRW Inc. which allowed it to use only the follo_wing--itlentjfying 
information from its consumer reporting database to compile target 
marketing lists of consumers for sale to its customers: name, tele
phone number, mother's maiden name, address, zip code, year of 
birth, age, any generational designation, social security number, or 
substantially similar identifiers, or any combination thereof. 

Since TRW can use only the listed- identifying information to 
create its target marketing lists, the Commission, by accepting the 
TRW consent agreement, has established a standard for determining 
what types of information are not credit-related for the purposes of 
defining a consumer report under the FCRA. 

Trans Union's target marketing lists reveal much more informa
tion about the consumer in its database than is allowed under the 
TRW standard. 

When Trans Union generates its target marketing database and 
lists, it lists only those consumers from its credit reporting database 
who have two or more trade lines (F. 21 ). Since -trade lines are reports 
of accounts by credit grantors (F. 8, 9, 10), they reveal to Trans 
Union's customers that at least two credit grantors found consumers 
on the list to be credit worthy (F. 22), and this information therefore 
bears on the consumer's "credit worthiness, credit standing, [or] 
credit capacity" (Sec. 603( d), FCRA). Even the fact that a consumer 
possesses a credit card (F. 24, 28) reveals, to some extent, a consum
er's credit worthiness, credit standing, or credit capacity because it 
"conveys the information that each consumer named meets certain 
criteria for credit worthiness." FTC Commentary on the FCRA, 55 
Fed. Reg. 18804 at 18815 (1990) ("FCRA" Commentary) (re pre-
screened lists). ·-

Other Trans Union lists such as "Upscale Retail" (F. 29) or its 
"selects" (F. 30) bear on a customer's credit worthiness, credit 
standing or capacity. Indeed, the implication of Trans Union's 
description of "Upscale Retail" is that consumers on this list are 
credit worthy (F. 29). 

I reject Trans Union's claim that if the information in its ta~get 
marketing lists is not, as the complaint alleges, used for permissible 
purposes, it is therefore not credit-related. See St. Paul Guardian 
Insurance Co. v. Johnson, 884 F.2d 881, 884-85 (5th Cir. 1989): 
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One of the central purposes of the FCRA was to restrict the purposes for which 
consumer reports may be used, for the simple reason that such reports may ..£2!!!~in 
sensitive information about consumers that can easily be misused .. -.. 
. . . the purpose for which the information contained in a credit report is collected 
determines whether the report is a consumer report as defined by the FCRA. 

The purpose for which the information contained in Trans 
Union's files is collected is credit related and its target marketing lists 
are derived from this information. These lists me therefore "consum
er reports" as defined in the FCRA regardless of their ultimate use by 
Trans Union's customers. 

I also reject Trans Union's argument that only information which 
is "judgmental" or which provides a consumer's "credit rating" is 
protected by the FCRA. The phrase "bearing on" in Section 603 
indicates that the definition of "consumer report" is not as restricted 
as Trans Union claims. Thus, Mr. Hopfensperger's belief that Trans
Mark's list databases do not contain enough information to support 
a credit grantor's judgment as to credit eligibility (F. 49) is irrelevant. 

E. Trans Union Communicates The Information Taken From 
Its Consumer Reporting Database To Its Customers 

Trans Union furnishes credit-related information through its tar
get marketing lists either directly to its clients or to third-party mail
ers on behalf of its clients (F. 39). In either case, this is a statutory 
"communication" of credit-related information: 

Some public commentators also suggested that prescreened lists are not consumer 
reports if they are furnished solely to third parties (e.g., mailing services) rather 
than directly to the customer that ordered them. Comment 6 has been revised to 
reflect the Commission's view that this procedure is not a means by which a 
consumer reporting agency can avoid application-of the FCRA to such lists. 

FCRA Commentary at 18807. 
Its target marketing lists are not, as suggested by Trans Union, 

akin to a coded credit guide because a credit guide is not useful until 
the key is given, whereas a target marketing list is immediately useful 
to its recipient. 
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F. Trans Union's Clients Have No Permissible Purpose To Receive 
Consumer Rep?rts In The Form Of Target Ma_rketiu.g..Lis!s_ 

The Commission has taken the position that all of the permissible 
purposes for obtaining a consumer report l~sted in Section 604 of the 
FCRA relate to transactions initiated by the consumer by applying for 
credit, employment, insurance, government benefits, a lease, or check 
cashing privileges. 

For example, the Commission has interpreted Section 604(3)(A) 
of the FCRA as allowing creditors to obtain prescreened lists of 
consumers; however, it has done so only with the understanding that 
consumers on the list would be given credit as a result. 

Prescreening is permissible under the FCRA if the client agrees in advance that 
each consumer whose name is on the list after prescreening will receive an offer of 
credit. In these circumstances, a permissible purpose for the prescreening service 
exists under this section, because of the client's present intent to grant credit to all 
consumers on the final list, with the result that the information is used "in connec
tion with a credit transaction involving the consumer onwhom the information is 
to be furnished and involving the extension of credit to ... the consumer." 

FCRA Commentary at 18815. 
On the other hand, the Commission has recently rejected the 

claim that target marketing is legal under the FCRA: 

List sellers and those who sell consumer goods and services are always eager to 
obtain personal information about consumers' finances and lifestyles for marketing 
purposes. When they obtain such information frorri sources other than consumer 
reporting agencies, the FCRA is inapplicable. When credit bureaus supply such 
information on consumers from their consumer reporting databases, however, the 
privacy protections of Section 604 come into play because the Commission views 
such lists as a series of consumer reports. 

Prepared Statement of the FfC before the Senate Banking Committee 
(May 27, 1993) at 16. 

Another Commission statement to Congress took the same 
position: 

There is no apparent legal rationale for this [the industry] position under the 
existing law. The desire to market goods or services to consumers does not 
constitute a permissible purpose for obtaining a consumer -report under any of the 
provisions of Section 604, and the Commission has never interpreted the .f\ct to 
permit reports to be obtained for such purposes, whether in their entirety or in the 
form of prescreened lists. 
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See Prepared Statement of the Federal Trade Commission before the 
Subcommittee on Consumer Affairs and Coinage of the.....House 
Banking, Finance and Urban Affairs Committee (Oct. -24, 1991) at 
14-15. This statement also denied that Section 604(3 )(E) of the 
FCRA IIJ.ight be interpreted as permitting target marketing: 

The Commission has interpreted Section 604(3)(E) to apply only to a limited 
category of consumer-initiated transactions, such as applications for residential 
leases or for check cashing privileges. A narrow construction of Section 604(3)(E) 
is critical to the privacy protections of the Act. 

1991 Prepared Statement, footnote 12 at 12. 
The legislative history of the FCRA supports complaint counsel's 

claim that target marketing is not a permissible purpose under Section 
604. 

In introducing his version of the statute, Senator Proxmire, the 
author of the FCRA, stated: 

Credit reporting agencies would furnish information on individuals only to persons 
with a legitimate business need for the information .... This would preclude the 
furnishing of information . · .. to market research firms or to other business firms 
who are simply on fishing expeditions. 

115 Cong. Rec. 2415 (Jan. 31, 1969). 
And, in a letter to the Commission dated October 8, 1971, he 

wrote: 

While Section 604(3)(E) permits the furnishing of credit information to persons 
who have "a legitimate business need for the information in connection with a 
business transaction involving the consumer," I do not believe the sale of credit 
information for compiling a mailing list would qualify as a transaction involving the 
consumer. The legislative history is not definitive on this point, but I believe it is 
reasonable to interpret a transaction "involving tlie consumer" as one in which the 
consumer himself is aware of the proposed transaction. Indeed, this was the posi
tion taken by your staff in their interpretation dated May 25, 1971. Under this inter
pretation, credit informa4on could not be furnished by a consumer reporting agency 
for the purpo~e of compiling a mailing list if the individuals on the list have not 
specifically applied for credit or are otherwise unaware of the proposed transaction. 

Thus, while the language of Section 604(3)(E) could be construed 
as supporting Trans Union's position, congressional history suggests 
otherwise as does the Commission's opinion that target marketing is 
not a permissible purpose. This opinion, which is not unreasonable· 
in view of the reasons for passage of the FCRA, is persuasive. See 

1 
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Cochran v. Metropolitan Life Ins. Co., 472 F. Supp. 827, 831 (N.D. 
Ga. 1979): 

the FTC has declared that [claim reports] are not regulated by the Act. The court 
has n~ cause to deviate from the agency. 

id. at 832. 
Since Trans Union's target marketing lists are consumer reports 

which are not consumer-initiated (F. 4, 6), they are not furnished to 
its clients for a permissible purpose under the FCRA. 

G. There Are No Constitutional Impediments To This Proceeding 

Trans Union claims that prohibiting the use of its target marketing 
lists would violate First Amendment and Equal Protection rights 
guaranteed to it by the U.S. Constitution. 

Trans Union argues that since its target marketing lists do no 
more than propose a commercial transaction, they are protected by 
the First Amendment guarantee of freedom of speech. See Virginia 
Pharmacy Bd. v. Virginia Citizens Consumer Council, Inc., 425 U.S. 
748, 762 (1976). Trans Union also claims that its equal protection 
rights would be denied if it were barred from using target marketing 
lists while its competitors who are not covered by the FCRA would 
be allowed to do so. See Sullivan v. Stroop, 496 U.S. 478, 485 
(1990). 

In Central Hudson Gas & Elec. Corp. v. Public Service Comm 'n, 
447 U.S. 557,566 (1980), the Court applied a four part test to deter
mine whether restrictions on commercial speech are constitutional: 

1. Is the speech lawful and neither deceptive or misleading?; 
2. If the speech is lawful, is the government's interest ·in regulating it sub

stantial?; 
3. If the answer to the first two questions is yes, does regulation directly 

advance some governmental interest?; 
4. Is the regulation no more extensive than is necessary to serve the govern

mental interest? 

Assuming that Trans Union is correct in its assertion that its 
target marketing lists do not transmit deceptive or misleading infor
mation, there is nevertheless a substantial government interest in 
protecting a consumer's right to privacy, and the FCRA directli ad
vances this interest in a manner which is not unduly restrictive. 
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I also reject Trans Union's equal protection argument because the 
FCRA applies equally to all consumer reporting agencies. 
Furthermore, Congress' conclusion that consumer reporting agencies
presented unique problems with respect to consumer privacy which 
requited some regulation of their activities was not unreasonable and 
its decision to regulate these agencies furthers a legitimate public 
interest. See FCC v. Beach Communications, Inc. 113 S. Ct. 2096 
(1993); Railroad Retirement Board v. Fritz, 449 U.S. 166, 179 
(1980); Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78-79 
(1911). 

H. Conclusion 

I conclude that Trans Union's target marketing lists are consumer 
reports under Section 603(d) of the FCRA, and that its sale of such 
lists to persons whom it does not have reason to believe have a 
permissible purpose to obtain such lists violates Sections 604 and 607 
of the FCRA. Therefore, the following cease anct" desist order is 
appropriate: 

ORDER 

It is hereby ordered, That respondent, Trans Union Corporation: 

a) Cease and desist from compiling and/or selling consumer 
reports in the form of target marketing lists to at;ty person unless 
respondent has reason to believe that such_ person either intends to 
make a firm offer of credit to all consumers on the lists or to use such 
lists for purposes authorized under Section 6Q4 of the FCRA. 

b) Maintain for at least five (5) years from the date of service of 
this order and upon request, make available to the Federal Trade 
Commission for inspection and copying, all records and documents 
necessary to demonstrate fully its compliance with this order'. 

c) Deliver a copy of this order_ to all present and future 
management officials having administrative, sales, advertising, or 
policy responsibilities with respect to the subject matter of this order. 

d) For the five (5) year period following the entry of this order, 
notify the Commission at least thirty (30) days prior to any proposed 
change in respondent such as dissolution, assignment, or sale 
resulting in the emergence of a successor corporation, the creation or. 
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dissolution of subsidiaries, or any other change in the corporation that 
might affect compliance obligations arising out of this ~r .. -

e) Within one hundred and eighty (180) days of service of this 
order, deliver to the Commission a report, in writing, setting forth the . 
manner and form in which it has complied with this order as of that 
date. 

OPINION OF THE COMMISSION 

BY Y AO, Commissioner: 

I. INTRODUCTION 

On December 15, 1992, the Commission issued an administrative 
complaint charging· respondent Trans Union Corporation ("Trans 
Union") with violating the Fair Credit Reporting Act ("FCRA"), 15 
U.S.C. 1681 et seq. (1990). The complaint alleged, inter alia, that 
Trans Union violated the FCRA by using credit-information to com
pile lists of consumers for purposes of target marketing and selling 
such lists to companies who did not have a permissible purpose for 
obtaining the lists. 1 On September 20, 1993, Administrative Law 
Judge Lewis F. Parker ("ALJ") issued an Initial Decision granting 
complaint counsel's motion for summary decision. 2 

Trans Union appeals, arguing that the ALJ erred in granting sum
mary decision. First, Trans Union urges that the ALJ erred in holding 
that its target marketing lists violated the FCRA or, in the alternative, 

1 
The complaint also alleged that Trans Union provided prescreened lists to credit grantors with

out requiring that those credit grantors make a firm offer of credit to each person on the list. This part 
of the litigation was certified to the Secretary and withdrawn from adjudication on June 1, 1993, so that 
the Commission could consider a proposed consenLagreement dealing solely with the issue of pre
screening for credit offers. Following the 60 day public comment period, the agreement was given final 
approval by the Commission on November 18, 1993. Consequently, the prescreening portion of this 
case is not at issue here. 

Moreover, although respondent's brief makes a brief reference to the practice of insurance pre
screening, this is~ue is also not part of this litigation and thus is not discussed in this decision. 

2 
The following abbreviations are used in this opinion: 

ID 
IDF 
OATr. 
TUAB 
CCAB 
TURB 
Aff. 

Initial Decision 
Initial Decision Finding number 
Transcript of Commission Oral Argument (May 4, 1993) 
Trans Union's Appeal Brief 
Brief of Appellee Complaint Counsel 
Trans Union's Reply Brief 
Affidavit 
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erred in finding no genuine dispute of material fact concerning this 
question. More specifically; Trans Union argues that it~ targst-ma~-
keting lists do not fall within the definition of "consumer report" as 
set forth in the FCRA; that there is no "communication" as required 
by the -statute; and that Trans Union's customers have a permissible 
purpose for obtaining the lists. Second, Trans Union argues that the 
order is an unconstitutional restriction on its freedom of expression. 
Third, Trans Union argues that the order creates an arbitrary classifi
cation that denies its constitutional right to equal protection. Fourth, 
and finally, Trans Union urges that the ALJ erred by relying on 
improper evidence and denying discovery of relevant materials which 
served as the basis of his decision. 

As set forth more fully below, we hold, relying on the FCRA's 
statutory language and federal court jurisprudence concerning the 
FCRA, as well as the FCRA's legislative history where relevant, that 
Trans Union's sale of target marketing lists violates the FCRA and 
that there is no genuine dispute of material fact concerning this ques
tion. We also find that the order does not violate Trans Union's First 
Amendment or equal protection rights. Because our review is de 
novo and we have not relied upon the materials which Trans Union 
alleges were improperly relied upon by the ALJ or improperly denied 
to Trans Union in discovery, we find that the evidentiary and discov
ery issues raised by Trans Union are either moot or the error, if any, 
is harmless. Accordingly, we affirm the ALJ's conclusion that Trans 
Union is liable, and adopt the ALJ's order, except as modified. 

II. THE STANDARD FOR SUMMARY DECISION 

Commission Rule 3.24 provides that -summary decision is 
appropriate when "there is no genuine i~sue as to any material fact 
and ... the moving party is entitled to such decision as a matter of 
law." 16 CFR 3.24(a)(2) (1994) (emphasis added). The mere 
existence of a factual dispute will not in and of itself defeat an 
otherwise properly supported motion for summary judgment. 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). A 
material fact is a fact which might affect the outcome of a suit 
because of its legal import. /d.; Quarles v. General Motors Corp., 
758 F.2d 839, 840 (2d Cir. 1985) (per curiam). In deciding a motion 
for summary decision, the burden falls on the moving party to, 
establish that no relevant facts are in dispute. Clements v. County of 
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Nassau, 835 F.2d 1000, 1004 (2d Cir. 1987). In determining whether 
a genuine issue has be~n raised, an adjudicative body mus.t..mso!ye all 
ambiguities and ~raw all reasonable inferences against the moving 
party. United States v. Diebold, 369 U.S. 654, 655 (1962) (per 
curiam). 

With these principles in mind, we tum to the undisputed facts 
concerning Trans Union's practices. 

III. TRANS UNION'S BUSINESS 

Based on the record in this matter, the ALJ made findings of 
undisputed fact. 3 The crucial facts, culled from affidavits, transcripts 
and documents filed by both sides in the summary decision motion, 
are set forth below. 4 

Respondent's Consumer Reporting Database 

Respondent is a consumer reporting agency, as that term is 
defined under Section 603(f) of the FCRA and is regularly engaged 
in the business of credit reporting. IDF 2. Respondent creates and 
maintains a consumer reporting database named CRONUS, 
containing credit-related information, for use in its credit reporting 
database. IDF 7. Credit information on individual consumers is 
provided to Trans Union, generally, in the form of a credit grantor's 
accounts receivable tape. Botruff Aff. paragraph 7; IDF 8. These 
accounts receivable tapes are provided to Trans Union by various 
credit grantors under agreements that do not prevent their use for 
target marketing. Weckman Aff. paragraph 3. The CRONUS 
computer is programmed to read these accounts receivable tapes and 
to consolidate the information on a particular individual consumer 
contained in those tapes with the existing information in that 

3 
The Initial Decision makes reference to "findings of fact," and Section 5(b) of the Federal Trade 

Commission Act, 5 U;S.C. 45(b) (1990), requires "findings of fact." Of course, in a case resolved 
through summary decision, findings of fact are appropriate only to the extent that the facts are not 
subject to genuine dispute. We thus use the phrase "findings of fact" to mean findings concerning 
undisputed facts only. We understand the ALJ to hav_e used the term in this fashion as well. · 

The following recitation of undisputed facts highlights only the most pertinent facts. The 
Commission adopts all of the ALl's undisputed facts. 

4 
The AU did not grant any evidence submitted in camera treatment, noting that the parties did 

not request it. ID I, n.l. Neither party has sought to appeal that decision and, therefore, we hold that 
none of the materials is subject to in camera treatment. 
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consumer's CRONUS file. Botruff Aff. paragraph 8. Once the 
CRONUS program finds a match, the credit-related infor..ma.tion 
contained on the credit grantor's tape is appended to an individuar 
consumer's CRONUS file by adding it to an existing account number· 
or by cr~ating a new account. /d. paragraph 10. The credit-related 
information consists of positive and negative credit information, such 
as credit limits, payment history, current outstanding balances, past 
due payments. /d. paragraph 11. The account.number and the credit
related information appended to this number are called a "tradeline." 
/d. paragraphs 8, 9, 10; IDF 9, 10. A tradeline is identified in 
CRONUS by the name of the credit grantor and the account number. 
Botruff Aff. paragraph 10. 

Respondent's Target Marketing Division 

Respondent, through its TransMark division, creates and main
tains a number of separate databases for generating lists used in target 
marketing. IDF 33; Weckman Aff. paragraph 5. The-most important 
database is what TransMark calls its "Base List," but it also creates 
and maintains the following separate databases: (a) Homeowners; (b) 
Automobile Owners; (c) Students; (d) Puerto Rico; (e) New Charge 
Card Issues; and (f) New Homeowners. IDF 20.5 We will first 
discuss the Base List and later describe these other databases. 

The Base List Database 

The Base List is created by selecting from CRONUS only those 
consumers who have at least two tradelines. IDF 21. The Base List 
contains tradeline information extracted from CRONUS. IDF2 4. 
The information in the Base List is separ~ted into five segments: (1) 
Bankcard; (2) Premium Bankcard; (3) Retail; (4) Upscale Retail; and 
(5) Finance Loan. IDF 24. 

The information extracted from CRONUS and included in each 
of these five segments of the Base List is a positive or negative indi
cation as to whether the consumer has one or more of the type of 
accounts included in that segment, the open date of the oldest trade-

5 
See infra pp. 6-7. 
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line, and the open date of the newest trade line. IDF 24.6 The Base 
List does not include the identity of the credit grantor;--the .credit 
terms, the amount of collateral pledged, the high credit amount, the 
credit limit, the payment status or pattern, delinquency or derogatory 
-information, or any other comparable information included in CRON
US. IDF 26. The source of all five segments is identified in one of 
TransMark's brochures as "Trans Union consumer database." IDF 
3 (quoting HX 2). 

For each Base List segment, there is a brochure describing the 
particular segment's core population, the file size (the number of con
sumers on the list), a description of the list, the list's purchase price, 
and the various "selects" options available for that segment. "Se
lects" are options enabling a customer to request a list of consumers 
having certain specific characteristics. IDF 30. Examples of the 
"selects" offered by Trans Union include: bankcard or retailer; age; 
estimated household income; children; working women; length of 
residence; zip code; persons who have responded to mail order solic
itations; and "hotline" consumers. IDF 31. The "hotline" select is a 
compilation of those consumers who have appeared on a credit grant
or's list within the prior 30 to 90 days. IDF 34. Most of the informa
tion for selects is derived from Trans Union's consumer reporting 
database. Kiska Tr. at 60. 

Trans Union also performs modeling with information contained 
in CRONUS and includes the result as a data element in the Base 
List. Weckman Aff. paragraph 61. One model is the TransMark In
come Estimator ("TIE"), which is described as follows in one of its 
brochures: 

TIE evaluates individual consumer income base·a upon a mix of credit data from 
Trans Union's database and census demographic data ... 
TIE ... is based on the notion that consumer spending and payment behavior is 
closely related to income. 

IDF 35 (quoting HX 1). TIE is a mathematical model that estimates 
an individual's income based on a mix of individual credit informa
tion and demographic inform~tion. Weckman Aff., Exhibit C. This 
model is used to select mailing lists by income. /d. Once again, the 

6 
The list also contains demographic information extracted from CRONUS which reveals: (l) 

the consumer's name, address, social security number, date of birth and telephone number; (2) whether 
the consumer is the head of the household, his or her ethnic background and marital status; and (3) the 
consumer's occupation. IDF 23. 
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information created by the TIE model is based in whole or in part on 
information contained in Trans Union's consumer reportip.g datahas~. _ 
IDF 36. 

Another model recently introduced by TransMark is "SOLO," 
described in a brochure, along with a companion program known as 
SILHOUETTE (offered only for prescreened lists), as follows: 

Both products provide a consistent and effective way to develop qualified prospects 
based upon similar credit behavior (SILHOUETTE) and credit behavior oVerlaid 
with demographic data (SOLO) .... [T]he products evaluate individual behavior and 
establish tendencies. 

IDF 37 (quoting HX 1). Once again, SOLO is based upon informa
tion contained in Trans Union's consumer reporting database. IDF 
38. 

Other Databases 

The other databases created and maintained by TransMark, like 
the Base List database, contain tradeline information derived from 
CRONUS. See generally Weckman Aff. 

The Homeowners List is created by selecting from CRONUS 
consumers who have at least two tradelines, one of which is a mort
gage loan or a secured loan with an opening amount in excess of 
$50,000. Weckman Aff. paragraph 19. One of the pieces of informa
tion extracted from CRONUS and included in the Homeowners List 
is the type of loan, the date the account was opened, and the date the 
account was closed. The mortgage section categorizes the type of 
loan as either FHA, Veterans, real estate or se~ured. W eckman Aff. 
paragraph 22. 

The Automobile Owners List is created . by selecting from 
CRONUS consumers who have at least two tradelines, one of which 
is a loan from a credit grantor such as General Motors Acceptance 
Corporation. W eckman Aff. paragraph 27. One of the pieces of 
information extracted from CRONUS and included in the Automobile 
Owners List is the date that the loan was opened and the expiration 
date. Weckman Aff. paragraph 30. 

The Students List is created by selecting from CRONUS 
installment loans that have an indicator of "ST" which w-ere opened 
within the last four years; the "ST" indicator in CRONUS indicate~ · 
that the individual has a student loan. Weckman Aff. paragraph 34. 
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One of the pieces of information extracted from CRONUS and in
cluded in the Students List identifies the date on which the-loan was 
opened. Weckman Aff. paragraph 35-37. -

The Puerto Rico List is a list of consumers residing in Puerto 
Rico. Weckman Aff. paragraph 42. The li~t is segmented in basical
ly the same fashion as the Base List, using information obtained from 
CRONUS. Weckman Aff. paragraph 42-43. 

The .New Charge Card Issues List i~ created by selecting from 
CRONUS consumers who have at least two trade lines, one of which 
has an opening date within the last 90 days. Weckman Aff. para
graph 46. This list is segmented in the same fashion as the Base List, 
using information from CRONUS. Weckman Aff. paragraph 47. 

Finally, the New Homeowners List is created by selecting from 
CRONUS consumers who have at least two trade lines, one of which 
is a mortgage loan or a secured loan with an opening loan amount in 
excess of $50,000 and an opening date within the last 90 days. 
Weckman Aff. paragraph 51. This list includes the same type of in
formation extracted from CRONUS that is included in the Home
owners List. Weckman Aff. paragraph 52. 

The Homeowners, New Homeowners, Automobile Owners, Stu
dents, Puerto Rico and New Charge Card Issues Lists do not include 
the identity of the credit grantor, the terms, collateral, the payment 
status or pattern, delinquency or derogatory information, or any other 
comparable information included in CRONUS. Weckman Aff. 
paragraphs 24, 31, 39, 44, 53, 69, 74. 

Customers' Knowledge of Criteria for Selecting Consumers 

Customers for respondent's target marketing lists are aware of the 
criteria by which consumers are pi~ked. For example, promotional 
material used by TransMark entitled "Direct Marketing Lists" states: 

Consumers on each quarterly updated list must possess a minimum of two 
tradelines and have activity in past 90 days on one account. 

IDF 22 (quoting HX 1). Similarly, promotional material for 
TransMark's New Charge Card List states that the list "is created 
monthly from the Trans Union Consumer Database and consists of 
individuals who have responded via mail to a credit -card solicitation 
.... These consumers are ready to purchase with their new qtrds." 
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Memorandum in Support of Complaint Counsel's Motion for Sum
mary Decision, Attachment J. TransMark advertisement~ emJ3ftas-iz~ _ 
that its lists are: "Not just ordinary lists but lists of people who are 
active users of credit." IDF 40 (quoting TransMark advertisement in 

- DM News, May 18, 1992 at 12). 
Similarly, customers are aware of the criteria by_which consumers 

are placed in "segments" and "selects" derived from the Base List. 
For example, the "Upscale Retail" segment of the Base List, which 
names 36.2 million consumers, is described in a marketing brochure 
as offering: 

direct marketers the opportunity to reach America's retail shopping elite. The 
Upscale file has been developed from TransMark's list of retailers that cater to 
consumers with discriminating taste. These individuals have high discretionary 
income and are used to paying more than the average consumer to purchase quality 
products. 

IDF 29 (quoting HX 2). 

Dissemination of Target Marketing Lists to Customers 

TransMark sends its target marketing lists directly to its custom
ers as well as to third-party mailers. IDF 39. Approximately 90% of 
the computer tapes leased by TransMark are sent directly to mail 
houses that are independent of its customers. IDF 39, 44. 

The computer tapes leased by TransMark are rented for one-time 
use -- to produce mailing labels to mail the customer's material to 
consumers. TransMark's customers are not allowed to place the 
computerized information into a database to ~ccess the information 
contained on the tape, or use the tape for any other purpose. IDF 41. 

Both TransMark's customers and third-party mailers have access 
to the names on the target marketing lists. TransMark's customers 
who conduct mailings themselves must have access to the names on 
the list to send out mailings. When TransMark's customers use third
party mailers, these mailers have access to the names on the list. For 
example, an official of a third-party mailing company, Acxiom Mail
ing Services ("AMS"), notes that: 

AMS's customer will occasionally request AMS to access the tapeforan individual 
name to confirm that a particular person was sent a mail piece and/or to delete a 
particular person's name. 

Ortiz Aff. paragraph 15. 
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TransMark's customers use the computer tapes to mail offers to 
consumers to enter into credit, insurance or busif!ess tFaflSa~tjons. 
IDF 45. The customer or. the customer's third-party mailer places a 
source code on each mail piece. Ortiz Aff. paragraph 13; Frank Aff. 
paragraph 22. "The source code enables AMS' customer to track the 
number of consumers who respond to a particular mailing from a 
particular target list." Ortiz Aff. paragraph 13; see also Frank Aff. 
paragraph 22. 

TransMark does not require that its customers only use the lists 
to make a firm offer of credit to all consumers on the lists. IDF 8; 
Frank Tr. at 15. TransMark also leases its tapes to some customers 
who promote their product or service through telemarketing. IDF 46. 

IV.· THE FAIR CREDIT REPORTING ACT 

In holding that respondent's activities fell within the scope of the 
FCRA, the ALJ relied to some extent on the FTC Commentary on the 
FCRA, 55 Fed. Reg. 18,804 (1990) (hereafter "FCRA Commen
tary"), the Commission's consent agreement with TRW entered on 
January 14, 1993, and Commission testimony before various commit
tees of Congress. See IDF 11-16. While federal courts have sought 
guidance from the Commission_' s FCRA Commentary in recognition 
of the Commission's special expertise with regard to the FCRA, see, 
e.g., Estiverne v. Sak's Fifth Ave., 9 F. 3d 1171, 1173-74 (5th Cir. 
1993) (concerning the FCRA Commentary discussion of bad check 
lists), Yonter v. Aetna Fin. Co., 777 F. Supp. 490, 491-92 (E.D. La. 
1991) ( conce~ing the FCRA Commentary section on prescreening 
for firm offers of credit), the Commission has expressly stated that 
"the Commentary does not have the force of regulations or statutory 
provisions, and its contents may be_!evised and updated as the Com
mission considers necessary or appropriate." 16 CFR 600, App. at 
358 (1994). Of course, neither the Commission's consent agreement 
with TRW nor its testimony to Congressional committees govern the 
result in this case. As demonstrated below, our conclusion that 
respondent is liable is based on the statutory language of the FCRA 
and federal court case law interpreting it, as well as relev·ant 
legislative history. 

In determining whether respondent's activities fall within the 
scope of the FCRA, it is necessary to answer two questions: ( 1)Are 
TransMark' s target marketing lists "consumer reports" under Section 
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603( d); and (2) if so, are those reports sold to its customers for a 
permissible purpose under Section 604(3)?7 As detailed belQF .._we 
believe that a proper reading of the statutory language and case law
construing that language supports the conclusion that TransMark's 
target rn~keting lists are "consumer reports" under Section 603( d) 
and that its customers have no permissible purpose under Section 604 
to receive these reports. 

In this endeavor, we are guided by some elemental principles of 
statutory construction. In order to ascertain the meaning of a statute, 
a reviewing tribunal should first look at the plain language of the 
statute. Pennsylvania Pub. Welfare Dep 't v. Davenport, 495 U.S. 
552, 557-58 (1990). Because courts assume that the legislative will 
is expressed by the ordinary meaning of the words used in the statute, 
Moorhead v. United States, 774 F.2d 936, 941 (9th Cir. 1985), the 
plain language is usually regarded as conclusive. Central Montana 
Elec. v. Administrator of Bonneville Power, 840 F.2d 1472, 1477 (9th 
Cir. 1988). Further inquiry is only necessary when (1) the statutory 
language is ambiguous, Freytag v. C.I.R., 111 S. Ct. 2631, 2636 
(1991), or (2) the plain meaning of the words is at variance with the 
statute as a whole, United States Nat'l Bank of Oregon v. Independ
ent Ins. Agents of Am., Inc., 113 S. Ct. 2173, 2182 (1993). See 
Richards v. United States, 369 U.S. 1, 11 (1962) ("We believe it 
fundamental that a section of a statute should not be read in isolation 
from the context of the whole Act, and that fulfilling our responsibili
ty in interpreting legislation, 'we must ... look to the provisions of 
the whole law, and to its object and policy.'"). Accordingly, appeals 
to legislative history are usually well taken only to resolve statutory 
ambiguity. Ratzlaf v. United States, 114 S. Ct. 655, 662 (1994) 
("There are, we recognize, contrary indications in the statute's 
legislative history. But we do not resort t<? legislative history to cloud 
a statutory text that is clear."); See also Barnhill v. Johnson, 112 S. 
Ct. 1386, 1391 (1992); Toibb v. Radloff, Ill S. Ct. 2197, 2200 
(1991). 

7 
Both parties agree that Trans Union is a consumer reporting agency as defined in Section 603(f) , 

of FCRA. IDF 2. 
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A. The FCRA 's Definition of "Consumer Report" 

The FCRA' s consumer report definition is contained in two sec
tions of the FCRA. Section 603( d) defines a consumer report as: 

any written, oral, or other communication of any information by a consumer report
ing agency bearing on a consumer's credit worthiness, credit standing, credit 
capacity,.character, general reputation, personal ~haracteristics, or mode of living 
which -is used or expected to be used or collected in whole or in part for the purpose 
of serving as a factor in establishing the consumer's eligibility for ( 1) credit or 
insurance to be used primarily for personal, family, or household purposes, or (2) 
employment purposes, or (3) other purposes authorized under section 604. 

The last clause of Section 603(d) incorporates Section 604, which 
establishes the limited permissible purposes under which a customer 
may receive a report. Section 604 provides as follows: 

A consumer reporting agency may furnish a consumer report under the following 
circumstances and no other: 

( 1) In response to the order of a court having jurisdiction to issue such an 
order. · 

(2) In accordance with the written instructions of the consumer to whom it 
relates. 

(3) To a person which it has reason to believe--

(A) Intends to use the information in connection with a credit transaction in
volving the consumer on whom the information is to be furnished and involving the 
extension of credit to, or review or collection of an account of, the consumer; or 

(B) Intends to use the information for employment purposes; or 
(C) Intends to use the information in connection with the underwriting of in-

surance involving the consumer; or __ 
(D) Intends to use the information in connection with a determination of the 

consumer's eligibility for a license or other benefit granted by a governmental 
instrumentality required by law to consider an applicant's financial responsibility 
or status; or 

(E) Otherwise has a legitimate business need for the information in connection 
with a business transaction involving the consumer. 

Both parties agree on two aspects of this definition: 

( 1) The information on a consumer must bear on one of the seven 
enumerated characteristics described in Section 603(d) (consumer's 
credit worthiness, credit standing, credit capacity, character, ge!leral 
reputation, personal characteristics or mode of living); and (2) this 

( 
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information on a consumer must then be communicated to a third 
party. We will return to these two aspects of the definition lateL A 
major point of disagreement that we will consider first concerns the
proper interpretation of the portion of Section 603( d)'s d:efinition of 
a consumer report that reads: "which is used or expected to be used 
or collected in whole or in part for the purpose of serving as a factor 
in establishing the consumer's eligibility for ( 1) credit or insurance to 
be used primarily for personal, family, or household purposes, or (2) 
employment purposes, or (3) other purposes authorized under Section 
604." 

1. Is the information in the target marketing lists used or 
expected to be used or collected in whole or in part for the 
purpose of serving as a factor in establishing th~ consumer's 
eligibility for one of the enumerated purposes? 

Respondent argues that the statutory definition requires that the 
information communicated, in addition to its bearing on one of the 

. seven enumerated characteristics, be of the type or kind that is used 
or expected to be used or collected for the purpose of serving as a 
factor in determining th~ consumer's eligibility for one of the identi
fied transactions. TU AB at 16-17. Thus, respondent argues that the 
ALJ failed to consider whether the information disclosed in the target 
marketing lists could "be judgmental information of the ~ used to 
establish a consumer's eligibility." TUAB at 20 (emphasis added). 

· In support of its argument that there is a factual dispute on this issue, 
respondent points to an affidavit by TransMark's Director of Market
ing for the Central Region, Peter J. Hopfensperger, in which he states 
that "the list databases do not contain any information upon which a 
credit grantor can make a judgment as to_. a consumer's eligibility for 
credit." Hopfensperger Aff. paragraph 7. 

In sharp contrast, complaint counsel views the disputed language 
-- "which is used or expected to be used or collected for the purpose 
of serving as a factor in establishing the consumer's eligibility"-- as 
focusing instead on why the information was collected in the first 
place by the credit reporting agency or why its customer desires the 
information. Thus, complaint counsel argues that this statutory lang
uage requires only that either ( 1) the information has been originally 
collected by a consumer reporting agency for the purpose of serving 
as a factor in establishing the consumer's eligibility for one of the 
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enumerated purposes or (2) that it be used or expected to be used for 
the purpose of serving as a factor in establishing the-=cunsumer' s 
eligibility for one of the enumerated purposes. CCAB at 17-21. 

We believe that the plain reading of the phrase-- "which is used 
or expected to be used or collected in whole or in part for the pur
pose of serving as a factor in establishing the_ consumer's eligibility 
for .... " -- makes it clear that this language was aimed at limiting 
coverage by focusing on the purposes fat which the information was 
either collected, used or expected to be used, not the actual content 
of the information imparted. The structure of the statute supports this 
reading. The first portion of Section 603( d) sets forth the actual type 
of information covered by the statute, by including only information 
that bears on one of the seven enumerated characteristics. By 
contrast, the second portion of Section 603(d) (and Section 604 
which is incorporated by reference) focuses on the consumer report
ing agency's reason for collecting the information, its expectation as 
to how it would be used, or the reason why the!equester desires the 
information. Thus, to determine whether the information imparted 
falls within the second portion of Section 603(d), the inquiry 
concentrates o~ the purposes for which the information was either 
originally collected, used or expected to be used, not on the actual 
content of the information imparted. 

Federal courts construing this language -- "used or expected to be 
used or collected in whole or in part for the purpose of serving as a 
factor in establishing the consumer's eligibility for ... "--support our 
interpretation. In Heath v. Credit Bureau of Sheridan, Inc., 618 F.2d 
693 (1Oth Cir. 1980), the Tenth Circuit held that: 

[A] critical phrase in the definition of consumer report is the second requirement: 
the relevant information must be "used or e_~pected to be used or collected in whole 
or in part for the purpose of serving as a factor" with regard to enumerated trans
actions~ This phrase clearly requires a judicial inquiry into the motives of the credit 
reporting agency, for only it "collects" the information. Similarly, the term "ex
pected to be used" would seem to refer to what the reporting agency believed. 
Thus, if a credit bureau supplies infonnation on a consumer that bears on personal 
financial status, but does not know the purpose for which the information is to be 
used, it may be reasonable to assume the agency .expected the information to be 
used for a proper purpose. Similarly, if at the time the information was collected, 
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the agency expected it to be used for proper purposes, a transmittal of that informa
tion would be a consumer report. 

/d. at 696 (citations omitted).8 
· 

Resp9ndent' s interpretation would also eviscerate one of the 
fundamental purposes of the statute. By limiting coverage under the 
Act to only "judgmental" information of the type or kind used to 
establish a consumer's eligibility for specified transactions, 
respondent's interpretation could potentially permit the release of 
highly confidential personal and credit-related information about 
consum~rs. In this way, respondent's interpretation would undermine 
Congress' concern that consumers' highly confidential credit-related 
information be kept confidential. 9 Although respondent has not 
suggested what determines whether a piece . of information is 
"judgmental," and thus we lack any guideposts as to how respondent 
would set the legal standard, counsel for respondent suggested at oral 
argument that "judgmental" information means information that 
relates to a consumer's credit performance, i.e., paying off debts or 
making monthly payments. 10 There are, however, potentially 
numerous situations of highly confidential credit and personal 
information that might not relate to a consumer's credit performance. 

One example might be information providing the number of times 
a consumer had used a credit card recently. A second situation might 
be where the information imparted provides no "judgmental" infor
mation at all; rather there is an absence of relevant credit history in 

8 
Accord St. Paul Guardian Ins. Co. v. Johnson, 884 F.2d 881, 885 n.3 (5th Cir. 1989) ("The 

focus of the FCRA is primarily upon the credit reporting agency, and the confidentiality and accuracy 
of the information collected. To focus only on the use oftbe information after it was collected in 
determining whether the Act applied would severely undermine the Act's ability to regulate the practice 

. of the collector of the information, the consumer reporting agency"); Ippolito v. WNS, Inc., 864 F.2d 
440, 449 n.1 0 (7th Cir. 1988) ("[T]he plain language of the statute, 'used or expected to be used or 
collected in whole or in part' requires inquiry into the reasons why the report was requested and why 
the information contained in the report was collected or expected to be used by the consumer reporting 
agency."); Hansen v. Morgan, 582 F.2d 1214, 1218 (9th Cir.l978); Zeller v. Samia, 758 F. Supp. 775 
(D. Mass. 1991). 

9 ° h As Congress fou·nd when tt passed t e FCRA: 
There is a need to insure that consumer reporting agencies exercise their grave responsibilities with 
fairness, impartiality, and a respect for the consumer's right to privacy. 
Section 602(a)(4) (emphasis added). 
10 

OA Tr. at 21 ("[Credit grantors] want to know the [consumer's] performance on all three . 
[trade]lines, one, two or any"). 
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the information. 11 Under respondent's interpretation, a report indicat
ing an absence of credit-related information might _not be-wv~r_ed by 
the Act because it did not transmit "judgmental" information of the 
type or kind used to establish a consumer's eligibility for a specified 

-transaction. There are potentially many other situations in which 
highly confidential credit-related and other personal information 
might not be covered by the FCRA under respondent's standard. 

No court has ever squarely held ~hat this statutory language 
requires that the information imparted be what respondent calls 
'judgmental" information. The federal court decisions respondent 
cites do not alter this conclusion. In Hovater v. Equifax, 823 F.2d 
413 (11th Cir. 1987), the Eleventh Circuit focused on the fact that the 
information received from a consumer reporting agency was used by 
the third party solely to evaluate an insured's·ciaim for benefits. The 
court did not focus on the actual contents of the information impart
ed. Noting that the statutory language refers only to a consumer's 
"eligibility" for insurance and that Section 604(3)(D) also refers only 
to the "underwriting of insurance," the court stressed that the third 
party did not in fact use the information for determining eligibility for 
insurance, but rather to evaluate an-insured's claim for benefits under 
an existing policy. /d. at 418-19. Similarly, in Cochran v. Metro
politan Life Ins. Co., 472 F. Supp. 827, 830 (N.D. Ga. 1979), an 
insurance claim report was found not to be within the ambit of the 
FCRA. The court emphasized that the recipient did not obtain the 
report to "determine eligibility for certain transactions." /d. 

The Third Circuit in Houghton v. New Jersey Mfrs. Ins. Co., 795 
F.2d 1144, 1148 (3d Cir. 1986), another case cited by respondent, 
also focused on the use that the third party was intending to make of 
the information. In that case, the court considered whether an inves
tigative report prepared for the defense of a personal injury claim was 
covered by the FCRA. The court found that such a report was not 
covered by the FCRA. In doing so, the court stressed that: 

11 
For example, in Fischl v. General Motors Acceptance Corp., 708 F.2d 143 (5th Cir. 1983). the 

third party recipient of the credit report argued, and the lower court had held, that because credit was 
refused "for what was not in the report: there was not sufficient evidence ... of his ability to sustain 
high monthly payments," the recipient did not need to notify the consumer under Section 615(a). /d. 
at 149. The appellate court rejected this argument, citing to Carroll v. Exxon Co., U.S.A., 434 F. Supp. 
557 (E.D. La. 1977), for the proposition that "where denial of credit [is] not premised on adverse 
information in consumer report, but on credit bureau's inability to furnish definitive information 
regarding applicant's credit, Section 1681m(a)'s [Section 615(a)'s] disclosure requirement [is] deemed 
controlling." Fischl, 708 F.2d at 149. 
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[n]othing in the request indicated that [the third party] desired a report on Houghton 
for a purpose encompassed within the statutory definition of an investigative 
consumer report. The request concerned only the genuineness of Houghton' s· -
personal injury claim and not her "eligibility for ... credit or insurance ... or 
employment .... " 

/d. (emphasis added). 12 

Federal courts have similarly distinguished Hovater, Houghton 
and Cochran as cases where reports were prepared and transmitted 
specifically as insurance claims reports, not general credit reports. In 
St. Paul Guardian Ins. Co. v. Johnson, 884 F.2d 881, 885 n.3 (5th 
Cir. 1989), the court recognized that reports provided to insurers by 
claims investigation services solely to determine the validity of insur
ance claims are not consumer reports because Section 604(3)(C) 
specifically sets forth only "underwriting" as an insurance-related 
purpose -- rather than "claims" -- and Section 603(d)(l) speaks 
specifically of "eligibility" for insurance, not the propriety of a claim 
under a pre-existing insurance policy. /d.; accord Ippolito v. WNS, 
Inc., 864 F.2d 440, 449 n.lO (7th Cir. 1988). 

In short, the cases cited by respondent do not support its argu
ment. In fact, courts that have considered Houghton, Cochran and 
Hovater have refused to read these decisions as enunciating broad 
principles beyond their facts. For example, litigants in other cases 
have argued that these decisions stand for the broad proposition that 
the purpose for which the information was used (as opposed to 
originally collected) is solely dispositive of whether the information 

12 
After finding that the third party did not intend to receive a report covered by the FCRA, the 

court did proceed to discuss the contents of the report, but only in the context of deciding whether the 
third-party recipient had a duty to notify the report's subject of its use of the,report. The court stressed 
that "[o]n its face the Equifax report did not contain sufficient detail to-alert [the third party] that it may 
have obtained an investigative consumer report from Equifax that was subject to the FCRA disclosure 
requirement." /d. at 1149 (emphasis added). The court noted_that the report stated that Equifax "did 
check available credit files through a confidential source and ... [was] unable to come up with any 
financial irregularities" but that this was not sufficient to alert the third party that it had, contrary to its 
wishes, received a report covered by the FCRA. /d. Again, the court stressed the third party's 
understanding of the report, not what type of information was contained in the report. The court then 
noted that: 

[a]bsolutely nothing in the report indicates that the "available credit files" served as a factor 
in establishing the consumer's eligibility for (l) credit or insurance to be used for personal, 
family, or household purposes, (2) employment purposes, or (3) "a legitimate business need 
for the information in connection with a business transaction involving the consumer." 

/d. at 1149. Respondent focuses on this isolated comment to establish the broad principle that only 
"judgmental" information of the type or kind that would serve as a factor in establishing a consumer's 
eligibility for one of the permissible purposes constitutes a "consumer report" and is· covered by the Act. 
There is no indication, however, that the court intended to establish such a broad principle or squarely 
considered all the ramifications of such a holding. 
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constitutes a "consumer report" under Section 603( d). 13 Courts, how
ever, have rejected this argument. In St. Paul, an insuranc.e...company, 
in the course of investigating an insured's claim for losses under an 
existing policy, obtained a credit report that was originally collected 
for purposes of establishing the consumer's eligibility for credit and 
other pennissible purposes. The recipient argued that, because it did 

·not "use" the information contained in the plaintiffs credit report for 
any of the enumerated purposes in Section 603( d), the credit report 
was not a consumer report within the meaning of the FCRA. The 
court rejected the argument that use is solely dispositive, noting that 
the statutory language expressly includes information "collected" for 
one of the enumerated purposes. 884 F.2d at 884 & n.l. Accord 
Ippolito, 864 F.2d at 449-50. 

We thus find no case law in support of respondent's position that 
only "judgmental" information of the type or kind used to establish 
a consumer's eligibility for a specified transaction is protected from 
disclosure by FCRA. Rather, we believe that the statutory language 
in question is aimed at limiting coverage by focusing on the purposes 
for which the information was either collected, used or expected to 
be used. 14 

13 
Complaint counsel characterizes Trans Union's position as standing for the proposition that 

target marketing lists are not consumer reports because the information is not used by target marketers 
to determine eligibility for credit. CCAB at 17. Complaint counsel argues that such an interpretation 
effectively reads the "collected" language out of the statute. Respondent, however, rejects complaint 
counsels characterization of its argument: 

Rather, Trans Union contends that target marketing lists are not consumer reports because 
the type of information used to pr~are them is not the type of information which is "used 
or coll~cted" for purposes of dete~ining "eligibility" for credit, employment, or insurance. 

TURB at 7. Although respondent does not advance the argument attributed to it by complaint counsel, 
we discuss this point in order to complete our interpretation of the statutory language. See infra n.l4. 

14 
We also agree with St. Paul and Ippolito that Houghton c~nnot be read for the broad proposi

tion that the purpose for which the information was used is solely dispositive of whether the information 
constitutes a "consumer report" under Section 603(d). As pointed out by the court in St. Paul, Houghton 
involved what was largely an insurance report used for the purpose of reviewing the validity of an 
insurance claim, not information from general credit reports, and thus there was no need for the 
Houghton court to consider whether the information imparted was "collected" for a permissible purpose. 
St. Paul, 884 F.2d at 885 n.3. The report at issue iri Houghton, however, did briefly reference 
information from a consumer reporting database and thus may have contained information origi_nally 
collected in whole or in part with the expectation that the information would be used for the purpose of 
serving as a factor in establishing the consumer's eligibility for one of the transactions set forth in the 
FCRA. Houghton, 795 F.2d at 1149. We believe that St. Paul and Ippolito's interpretation comports 
with the actual statutory language which refers to the communication of information which "is used or 
expected to be used or collected" for one of the enumerated permissible purposes. Section 603(d) 
(emphasis added). 
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In accordance with the statutory language, then, the target mar
keting lists fall within the FCRA' s definition of "consumer report" if 
-- in addition to the requirements that the lists impan: information -
bearing on one of the seven characteristics and that they be commu
nicated to a third party -- any one of the following is true: 

(I) The person who requests the information actually uses the information in 
whole or in part for the purpose of serving as a factor in establishing the consumer's 
eligibility for one of the transactions set forth in the FGRA; 

(2) The consumer reporting agency which prepares the information "expects" 
the information to be used in whole or in part for the purpose. of serving as a factor 
in establishing the consumer's eligibility for one of the transactions set forth in the 
FCRA; or 

(3) The consumer reporting agency which prepared the communicated infor
mation originally collected the information in whole or in part for the purpose of it 
serving as a factor in establishing the consumer's eligibility for one of the transac
tions set forth in the FCRA. 

Ippolito, 864 F.2d at 449. As discussed infra at pp. 22-24, we deter
mine that respondent's target marketing lists fall within the third 
prong. 

We believe that both the plain language of the statute and the 
purposes enumerated in the Act support our interpretation and that, 
consequently, there is no need to look at the legislative history of the 
FCRA. Ratzlafv. United States, 114 S. Ct. 655, 662 (1994). How
ever, our review of the somewhat sparse legislative history not only 
provides no support for respondent's position, but, to the extent that 
any history exists, lends support to our reading of this portion of 
Section 603(d). Two points emerge from examining the course of 
legislative drafting of the FCRA. 15 First, throughout the legislative 
history, it is clear that this portion of Section 603( d), rather than 
attempting to limit the content of the divulged information that would 
be covered under the Act, was aimed at liiititing coverage by focusing 
on the purposes for which the information was either collected, used 

. or exp~cted to ·be used. There is simply never any hint that the 
language was intended to restrict coverage in a manner suggested by 
Trans Union. Second, over the course of the legislative drafting, the 

15 
The evolution of the statutory language during the enactment process has been recognized as 

a useful guide in ascertaining the purpose and intended effect of the bill as passed. 2A Norman J. 
Singer, Sutherland Statutory Construction Section 48.04, at 324-26 (5th ed. 1992) [hereinafter 
"Sutherland Statutory Construction"]. 
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scope of the definition of "consumer report" was significantly broad-
ened, rather than narrowed. 16 

_ 

When Senator Proxmire first proposed his credit reporting bill to 
the Senate in 1968, the scope provision provided: 

The term 'credit report' means any written or oral report, recommendation, or 
representation as to the credit worthiness, standing, or -capacity of any individual, 
and includes any information which is sought or given for the purpose of serving 
as the basis for a judgment as to any of the foregoing factors. 

114 Cong. Rec. 24,904 (1968). The references to information being 
"sought or given" clearly demonstrate that this language was focused 
on the intent of the credit bureau and/or the recipient in using infor
mation, rather than a limitation on the type or kind of information that 
would be covered by the Act. Respondent focuses upon the fact that 
the language refers to "information which is sought or given for the 
purpose of serving as a basis for judgment" as somehow indicating 
Senator Proxmire' s intent that only "judgmental" information be 
covered. TUAB at 24. However, the use of the words before that 
phrase -- "and includes any information which ... " -- demonstrates 
that the language was clearly intended to expand the coverage of the 
statute, rather than to serve as a restriction on the type of information 
covered. The bill was not addressed before the end of the session. 

Senator Proxmire reintroduced the bill in 1969 with a modified 
definitional provision. The new definition appeared in two parts. 
The term "credit rating" was defined as "any evaluation or represen
tation as to the credit worthiness, creditstanding, credit capacity,. 
character, or general reputation of any individual." "Credit report" 
was then defined as a "communication of any credit rating, or of any 
information which is sought or given for the purpose of serving as a 
basis for a credit rating." S. 823, 9lst Cong., 1st Sess., 115 Cong. 
Rec. 2415 ( 1969). Again, the use of the terms "sought or given" 
indicates th~t the focus was on the intent of the credit bureau and/or 
the recipient to use the information, not on the actual content of the 
information. Moreover, this two-part. definition suggests that this 
language was intended to expand the scope of coverage beyond what 

16 
See generally Mary A. Bernard, Houghton v. New Jersey Manufacturers Insurance Co.: A 

Narrow Interpretation of the Scope Provisions of the Fair Credit Reporting Act Threatens Consumer 
Protection, 71 Minn. L. Rev. 1319, 1332-33 n.69 (1987) (providing a full explication of the evolution 
of this statutory language) [hereinafter "Bernard"]. · 
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the bill denominated as "credit rating" information, not to restrict 
coverage to certain types or kinds of information, contrary to respon .. 
dent's reading of it. And, finally, the definition of "credit rating" had -
expanded. It now included information about character or general 

_ reputation.. 
The 1969 bill was then reported to the Senate Committee on 

Banking and Currency, which substantially changed the bill's 
language. "Credit reports" were changed to~ "consumer reports," 
reflecting Congressional intent that the Act regulate more than credit 
reports. The definition was expanded to cover seven types of infor
mation and the language now at issue here was added at the end of 
Section 603( d). That language had been changed from "sought or 
given" to "used or expected to be used or collected" for insurance,. 
credit, employment, or licensing purposes, or used in connection with 
a business transaction involving the consumer. The addition of "col
lected" was a clear expansion from the language referring to "sought 
or given." The emphasis behind the language, however, remained 
focused on the intent of the recipient and/or the consumer reporting 
agency in collecting or disseminating the information. 

The latter portion of Section 603(d) was obviously an attempt to 
limit the rather broad definition of "consumer report" by excluding 
from coverage information in reports that are not used or expected to 
be used or collected for determining consumer eligibility for insur
ance, credit, employment, or licensing purposes, or used in connec
tion with a business transaction involving the consumer. For exam
ple, the legislative history reveals that this language was relied upon 
by the drafters in arguing that the statute excluded credit reports in 
connection with business firms. When the bill was passed by the 
Senate in substantially identical form to the bill that was reported by 
the Committee on· Banking, as a part of tpe Bank Records and For
eign Transactions and Credit Card legislation, Senator Proxmire stat
ed, in summarizing the bill: 

The act covers all reporting on consumers, whether it be for the purpose of obtain
ing credit, insurance, or employment. However, credit reports or other reports on 
business firms are excluded. 

116 Cong. Rec. 35,941 (1970). Similarly, when Congresswoman 
Sullivan, Chairman of the House Subcommittee on Consumer Affairs 
of the Banking and Currency Committee, reported the conference , 
report to the House, she stated: ·. 
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The purpose of the fair credit reporting bill is to protect consumers from inaccurate 
or arbitrary information in a consumer report, which is used as a factor in determin
ing an individual's eligibility for credit, insurance or employment. It does n6fapply 
to reports utilized for business, commercial, or professional purposes. 

116-cong. Rec. 36,572 (1970). Respondent asserts that the first 
sentence of this quotation demonstrates an intention to limit coverage 
to the type or kind of information used to establish eligibility for 
credit, insurance or employment. But, as her next sentence reveals, 
Congresswoman Sullivan referred to reports "used as a factor in 
determining an individual's eligibility for credit, insurance or 
employment" solely to distinguish those types of reports from those 
"utilized for business, commercial, or professional purposes," not to 
limit coverage under the Act only to "judgmen_tal" information. 

Indeed, when Congressman Bow asked for clarification regarding 
how the statutory language could be read to exclude reports for busi
ness purposes, Congresswoman . Sullivan pointed to the statutory 
language at issue here in support of her position that the legislation 
was designed not to cover reports used for business purposes: 

Insofar as reports of a business nature are concerned, this point was raised contin
ually in our hearings on H.R. 16340 in the Subcommittee on Consumer Affairs, and 
I think we always made clear that we were not interested in extending this law to 
credit reports for business credit or business insurance. The conference bill spells 
this out, furthermore, in section 603(d), which defines a "consumer report" as a 
report, and so on, "which is used or expected to be used or collected in whole or in 
part for the purpose of serving as a factor in establishing the consumer's eligibility 
for (1) credit or insurance to be used primarily for personal, family, or household 
purposes'' and so forth. 

/d. at 36, 573. Throughout the legislative history, it appears that this 
language, rather than attempting toJimit the content of the divulged 
information that would be covered under the Act; was aimed at limit
ing coverage by focusing on the purposes for which the information 
was either collected, used or expected to be used. 17 

17 
Respondent also asserts that the Commission itself has interpreted this statutory language to 

restrict coverage to only "judgmental" information. First, respondent cites to prior comme~tary 
concerning whether credit guides constitute consumer reports. 16 CFR 600.1 ( 1981 ). Credit guides are 
prepared by credit bureaus which utilize their consumer reporting databases to rate each consumer's bill 
payment practices. The prior Commentary stated that these guides fit within the definition of "consumer 
report": 

"Credit Guides" as presently compiled and distributed by credit bureaus, are a series of 
consumer reports, since they contain information which is used for the purpose of serving 
as a factor in establishing a consumer's eligibility for credit. 
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We thus proceed to determine whether the information imparted 
by the target marketing lists was used, expected to be u~ed oF-eFi-gi::- _ 
nally collected for the purpose of serving as a factor in establishing 
the consumer's eligibility for one of the transactions set forth in the 
FCRA.- See Ippolito, 864 F.2d at 449. We con~lude that these lists 
fall within the definition of "consumer report" because the informa
tion imparted by them was originally collected by the consumer 
reporting agency with the expectation that it would be used by credit 
grantors as a factor in establishing the consumer's eligibility for one 
of the transactions set forth in Section 603( d) of the FCRA. The 
target marketing lists here were compiled by using tradeline informa
tion. The tradeline information was originally collected in whole or 
in part with the expectation that it would be used for the purpose of 
serving as a factor in establishing the consumer's eligibility for one 
of the transactions set forth in the FCRA. 

There is no genuine dispute of fact here. Respondent admits that 
it is a consumer reporting agency, as that term is used in theFCRA, 
and is regularly engaged in the business of credit reporting. IDF 2. 
Respondent creates and maintains a consumer reporting database 
named CRONUS. IDF 8. This database contains, inter alia, trade
line information collected in whole or in part with the expectation 
that it will be used by credit grantors for the purpose of serving as a 
factor in establishing the consumer's eligibility for one of the transac
tions set forth in the FCRA. The tradeline information is included as 
one section in credit reports that are routinely sent to credit grantors 
for the purpose of serving as a factor in establishing the consumer's 
eligibility for one of the transactions set forth in the FCRA. Botruff 
Aff. paragraphs 6-14. 

Furthermore, there is no factual dispute that respondent, through 
its TransMark division, creates and maintains databases for generat
ing lists used in target marketing. See supra pp. 4 7. There is also no 
factual dispute that the lists are created by using tradeline information 
from CRONUS. !d. For example, the Base List is created by select-

16 CFR 600.l(c) (emphasis added). Respondent asserts that the underscored portion indicates that the 
Commentary found that these guides fit within the definition of "consumer report" only because they 
contain information of a type or kind that is used for the purpose of serving as a factor in establishing 
a consumer's eligibility for credit. TUAB at 25-26. We do not agree with respondent's reading. The 
underscored portion merely reflects the proper statutory interpretation that a report containing informa
tion bearing on one of seven enumerated characteristics falls within the definition if it is then used as 
a factor in establishing a consumer's eligibility for credit. That the quotation does not refer to the 
"expected to be used or collected" language does not mean that the Commission reads such language ' 
out of the statute. Moreover, even if this language supported Trans Union's position, this Commentary 
has been superseded. 55 Fed. Reg. 18,804. 
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ing from CRONUS only those consumers who have at least two 
tradelines as revealed in those consumers' CRONUS_ indivi-Ektal.fjles. 
IDF 21. Furthermore, databases other than the Base List contain 
even more information from the tradelines that came from CRONUS. 
See supra pp. 6-7. 

. Thus, the tradeline information that is imparted via the target 
marketing lists was originally collected by respondent, in whole or in 
part, for the purpose of serving as a factor in establishing the con
sumer's eligibility for one of the transactions set forth in the FCRA. 

Respondent has argued that the tradeline information does not 
meet this test because credit grantors could not in fact use the infor
mation actually imparted here (the number of tradelines as well as 
some basic information about those tradelines) in establishing the ' 
consumer's eligibility for one of the transactions set forth in the 
FCRA. We have shown that the statutory language cannot be read as 
restricting coverage in this manner. 

Moreover, courts have recognized that, when a consumer report
ing agency collects credit-related information in a-consumer reporting 
database, there is a presumption that information was collected with 
the intention that it will be used by credit grantors as a factor in es
tablishing the consumer's eligibility for one of the transactions set 
forth in the FCRA. See Hansen v. Morgan, 582 F.2d 1214, 1218 (9th 
Cir. 1978) ("[U]nless the Bureau was generally collecting such 
information for purposes not permitted by the FCRA, it must have 
collected the information in the report for use consistent with the 
purposes. stated in the act. There has been no suggestion other
wise."). Logically, it makes sense that, when a consumer reporting 
agency admits that it is collecting a natural cluster of credit-related 
information for statutory purposes, all the credit-related information 
in that cluster has been collected with the expectation that it will be 
used by credit grantors as a factor in establishing the consumer's 
eligibility for one of the transactions set forth in the FCRA. Indeed, 
given that all the tradeline information was placed in respondent's 
consumer reporting database, CRONUS, it flies in the face of the 
facts in this case to suggest that respondent had a different intent w~th 
respect to collecting certain aspects of tradeline information than it 
had in collecting the natural cluster of tradeline information. In any . 
event, even if respondent in fact did have multiple purposes in col
lecting a natural cluster of tradeline information, respondent would 
still be liable if one of the purposes for which the cluster was coUect-
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ed was to serve as a factor in establishing the consumer's eligibility 
for one of the transactions set forth in the FCRA. 

In sum, there is simply no factual dispute that the target market-
ing lists are created with tradeline information that was originally 
collected in whole or in part by respondent with the expectation that 
it would be used by credit grantors for the purpose of serving as a 
factor in establishing the consumer's eligibility for one of the transac
tions set forth in the FCRA. 

2. Does the information in the target marketing lists bear 
on one of the seven enumerated characteristics? 

The definition of "consumer report" also requires that the infor
mation "bear[] on a consumer's credit worthiness, credit standing, 
credit capacity, character, general reputation, personal characteristics, 
or mode of living." The ALJ held, and we agree, that the information 
imparted "bears on" the consumer's credit worthiness, credit standing 
or credit capacity. The plain reading of this statutory-language is that 
the information need only be of some relevance to one of the seven 
enumerated characteristics. Indeed, the dictionary defines the term 
"bearing on" as meaning "to relate or have relevance: apply' pertain 
(facts bearing on the question)." Webster's Third New Int'l Dic
tionary 191 (1967). 

We believe that, taken together, the information respondent re
leases via its target marketing is of relevance concerning a consum
er's credit worthiness, credit standing or credit capacity. The fact 
that a person has two tradelines alone demonstrates that, at two 
distinct points in time, credit grantors deemed that person sufficiently 
credit worthy to be granted credit. Furthermore, the undisputed facts 
show that TransMark imparted much more credit-related information 
than the fact that these consumers all had two tradelines. See supra 
pp. 4-7 .. For example, the information extracted from CRONUS and 
included in each of the five segments of the Base List is a positive or 
negative indication as to whether the consumer has one or more of 
the type of account included in that segment, the open date of the old
est tradeline, and the open date of the newest trade line. IDF 24. 

TransMark advertisements emphasize that its lists are: "Not just 
ordinary lists but lists of people who are active users of credit." IDF 
40 (quoting TransMark advertisement in DM News, May 18, 1992 at, 
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12). For example, the "Upscale Retail" segment of the Base List is 
described in a marketing brochure as offering: 

direct marketers the opportunity to reach America's retail shopping elite. The 
Upscale file has been developed from TransMark's list of retailers that cater to 

-consumers with discriminating taste. These individuals have high discretionary 
income and are used to paying more than the average consumer to purchase quality 
products. 

IDF 29 (quoting HX 2). Furthermore, one of the selects, the "bot
line" select, is a compilation of those consumers who have appeared 
on a credit grantor's tape within the prior 30 to 90 days. IDF 34. 

In addition to creating these segments from the Base List, Trans
Mark also maintains other separate databases and offers target mar
keting lists from those databases. See supra pp. 6-7. These databases 
impart much more than the fact that each consumer on the lists has 
two tradelines. In the Homeowners List, for example, ·one of the 
pieces of information extracted from CRONU~ is the type of loan, 
the date the account was opened, and the date the account was closed. 
Weckman Aff. paragraph 19. The mortgage segment of the Home
owners List categorizes the type of loan as either FHA, Veterans, real 
estate or secured. Weckman Aff. paragraph 22. One of the pieces of 
information extracted from CRONUS and included in the Automobile 
Owners List is the date that the loan was opened and the expiration 
date. Weckman Aff. paragraph 30. The New Charge Card Issues 
List is created by selecting from CRONUS consumers who have at 
least two tradelines, one ofwhich has an opening date within the last 
90 days. Weckman Aff. paragraph 46. The New Homeowners List 
selects from CRONUS consumers who have at least two tradelines, 
one of which is a mortgage ·loan or a secured loan with an opening 
loan amount in excess of $50,000 and an opening date within the last 
90 days. Weckman Aff. paragraph 51. Finally, one of Trans Union's 
models, the TransMark Income Estimator, uses a mix of individual 
credit information and demographic information to estimate an 
individual's income. See supra p. 5. 

Taken together, this information is unquestionably of relevance 
concerning a consumer's credit worthiness, credit standing or credit 
capacity. Respondent does not deny any of the facts described above 
about the operation of its target marketing lists. ·Rather, respondent 
places most of its reliance on its contention, which we have rejected 
above, that the information imparted must be "judgmental" informa-
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tion of the type or kind used to establish a consumer's eligibility for 
a specified transaction. 

Respondent, however, also argues that it has raised a material 
factual issue whether the target marketing lists disclose something of 
relevanGe about a consumer's credit worthiness. At oral argument, 
counsel for Trans Union questioned whether a· credit grantor would 
find of relevance at all the fact that a consumer had two tradelines. 
OA Tr. at 21-22. The only affidavit respondent has filed that 
potentially addresses this question is an affidavit by its Director of 
Marketing for the Central Region, Peter J. Hopfensperger, who states 
only that "the list databases do not contain any information upon 
which a credit grantor can make a judgment as to a consumer's 
eligibility for credit." Hopfensperger Aff. paragraph 7. But this 
affidavit raises the issue only of whether the existence of two 
tradelines is sufficient information for a credit grantor to "make a 
judgment" as to eligibility; it does not question whether the fact that 
a person has two trade lines would be of some relevance to one of the 
seven enumerated characteristics. Moreover, it does· not undermine 
the undisputed evidence that respondent's target marketing lists 
impart more than the fact that a consumer has two tradelines. Given 
the undisputed facts showing that the totality of information imparted 
in respondent's target marketing lists is ut:tquestionably of relevance 
to a consumer's credit worthiness, credit standing, or credit capacity, 
this affidavit is simply not sufficient to defeat a motion for summary 
decision. See 6 Moore's Federal Practice paragraph 56.15[3] at 56-
274-76 ("the opposing party's fact must be material, and of a 
substantial nature~'); see also Matsushita Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 586 (1986) (the party opposing summary 
judgment is required to raise more than "some metaphysical doubt"). 

Respondent also asserts that "consul!lers with both good and bad 
credit ratings, high and low credit capacity, and negative public 
information are included in TransMark's database." TUAB at 29. 
Even granting respondent every possible inference and assuming that 
respondent could show that consumers with poor credit ratings are 
included in its lists, this fact would not be material to the critical 
question here: namely, whether the information imparted via respon-
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dent's target marketing lists bears on one of the seven enumerated 
characteris.tics. 18 

In sum, we hold that the undisputed facts reveal that respondent's 
target marketing lists impart information bearing on one of the seven 
-enumerated characteristics ("the covered information"). 19 

3. Is the covered information in the target 
marketing lists "communicated"? 

The FCRA also requires that, in order to constitute a consumer 
report, the covered information must be "communicated" to a third 

18 
This conclusion, respondent argues, conflicts with the Comrilission' s TRW consent agreement. 

That consent agreement is binding only between-the Commission and TRW. In any event, we believe 
that there is no conflict between the result here and the consent agreement with TRW. The TRW 
consent agreement permits TRW to communicate certain information from its consumer reporting 
database: a consumer's name, telephone number, mother's maiden name, address, zip code, year of 
birth, age, any generational designation, social security number, or substantially similar identifiers, or 
any combination thereof. FTC v. TRW, Inc., 784 F. Supp. 361 (N.D. Tex. 1991) (Amendment to 
Consent Decree dated January 14, 1993). Respondent points out that these identifiers arguably fall 
within one of the enumerated characteristics -- namely, "personal characteristics." Oral Arg. Tr. at 20. 
Because _run:: information about an individual consumer is arguably "personal," however, the TRW 
consent sought to provide a common sense distinction between information that merely identifies an 
individual-- i.e., that John Doe really is John Doe-- and information that bears on one of the seven 
enumerated characteristics. 

Respondent's attorney also asserted at oral argument that release of a consumer's mother's maiden 
name l,U'guably reveals something of that person's credit worthiness: 

How do you think mother's maiden name gets into the database? It's bank card fraud 
protection. If I printed out a list of everybody with the mother's maiden name, I would have 
a list of everybody with a bank card. 

OA Tr. 70. Respondent, however, has provided no factual support to back this assertion. Moreover, a 
person's mother's maiden name is commonly used for a variety of security situations to ensure proper 
identification of an individual, including protecting the confidentiality of common savings and checking 
accounts. See, e.g., Wolstein v. C.l.R., 52 T.C.:M. (CCH) 1069, T.C.M. (P-H) paragraph 860,561 (T.C. 
Nov. 24, 1986) (savings accounts); People v. Rosborough, 2 Cal. Rptr. 669, 674 (Cal. Ct. App. 1960) 
(checking accounts); Fanara v. Candella, 1994 La. App. LEXIS 1059 (La. Ct. App. Apr. 18, 1994) 
(voting records). See also Traver v. Meshriy, 627 F.2d 934,937 (9th Cir. 1980) (mother's maiden name 
requested for bank withdrawal over teller's approvedlirilit). Thus, inclusion of identifying information 
such as an individual's mother's maiden name does not result in the release of information relevant to 
the seven enumerated characteristics. By contrast, the undisputed facts, as described above, show that 
Trans Union's target marketing lists impart information bearing on the seven enumerated characteristics. 

Finally, respondent claims that the TRW consent agreement might permit recipients to know that 
consumers have at least one tradeline because inclusion in TRW's consumer reporting database 
implicitly requires at least one tradeline. TUAB at 27. Respondent's hypothetical, however, is mere 
speculation. It is not intuitively obvious to us that a reasonable recipient will in fact assume that 
consumers on a list obtained from TRW's consumer reporting database have at least one tradeline·. By 
contrast, the recipients of Trans Union's target marketing lists clearly receive information about 
individuals that bears on one of the seven enumerated characteristics. 

19 
For ease of expression, "covered information" will be used to refer to information that bears 

on one of the seven enumerated characteristics (credit worthiness, credit standing, credit capacity, 
character, general reputation, personal characteristics, or mode of living) which is used or expected to 
be used or collected in whole· or in part for the purpose of serving as a factor in establishing the 
consumer's eligibility for one of the transactions set forth in the FCRA. 
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party. Respondent argues that, because in 90% of sales of its target 
marketing lists TransMark sends a computer-coded tap~ conffii.fting _ 
the names and addresses of consumers to a mail facility hired by the 
customer which is not given the criteria used to select the names, 
there- is no actual "communication" of any covered information. 
TUAB at 34-35. Respondent further argues that, in the remaining 
cases, the customer directs the coded tape to its in-house mail facility 
without providing the criteria used to select the names. /d. In sum, 
respondent argues that, because the individual using the lists to mail 
out target marketing letters does not know of the criteria by which the 
names were originally selected, there is no "communication" of cov
ered information as required by the statute. 

Webster's Third New International Dictionary defines "communi
cation" as the "act or action of imparting or transmitting." Webster's 
Third New Int'l Dictionary 460. The broad language in the statute-
"any written, oral or other communication" -- demonstrates that 
Congress intended that the definition of "consumer report" be read 
broadly to cover a wide variety of potential avenues of dissemination. 
Indeed, even at the time of passage of the FCRA, Congress was well 
aware of the possibilities that computerization might bring.20 

. The 
statute's reference to written, oral or other communication demon
strates Congressional resolve that entities not escape coverage under 
the FCRA by establishing artificial mechanisms that in fact permit 
them to access covered information. 

Given the undisputed facts here, we hold that covered information 
is "communicated" to TransMark' s customers within the meaning of 
the statute. First, it is undisputed that TransMark' s customers know 
the specific criteria by which names are placed on various Trans
Mark's target marketing lists.21 Second, the evidence is also undis
puted that both employees of customers;..as well as mailers hired by 

2° Congresswoman Sullivan, describing the conference bill to her.colleagues, captioned one 
portion of her presentation to the House "The Specter of the Impersonal Computer" and remarked: 

[W]ith the trend toward computerization of billings and the establishment of all sorts of 
computerized data banks, the individual is in great danger of having his life reduced to 
impersonal "blips" and keypunch holes in a stolid and unthinking machine which can 
literally ruin his reputation without cause, and make him unemployable and uninsurable, as 
well as deny him the opportunity to obtain a mortgage to buy a home. 

116 Cong. Rec. 36,570 ( 1970). 

21 
See supra p. 7. 
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TransMark' s customers as their agents, have actually accessed the 
names on the lists and, consequently, are aware of thoseMmes:22 

In the analogous area of agency law, the law presumes what is 
common sense: namely, that relevant information within the control 
of agents, such as the mailers here, concerning matters entrusted to 
that agent is imputed to the principal. Restatement of the Law 
(Second) Agency 2d Section 9(3) (1958)~ ("A person has notice of a 
fact if his agent has knowledge of the fact, reason to know it or 
should know it, or has been given a notification of it, under circum
stances coming within the rules applying to the liability of a principal 
because of notice to his agent."); see, e.g., National Petrochemical 
Co. of Iran v. The M/F Stolt Sheaf, 930 F.2d 240, 244 (2d Cir. 1991) 
("[i]t is a basic tenet of the law of agency that the knowledge of an 
agent ... is imputed to the principal.") (quoting Mallis v. Bankers 
Trust Co., 717 F.2d 683,689 n.9 (2d Cir. 1983)). 

Courts have found that a corporation cannot pigeonhole· various 
bits of information among different departments and claim that it was 
not aware of all of the information. As explained by the First Circuit 
in United States v. Bank of New England, 821 F.2d 844 (1st Cir.), 
cert. denied, 484 U.S. 943 (1987), 

Corporations compartmentalize knowledge, subdividing the elements o(specific 
duties and operations into smaller components. The aggregate of those components 
constitutes the corporation's knowledge off! particular operation. It is irrelevant 
whether employees administering one component of an operation know the specific 
activities of employees administering another aspect of the operation. 

/d. at 856 (emphasis added). See also United States v. T.I.M.E.-D.C., 
Inc., 381 F. Supp. 730, 738 (W.D.W.V&. 1974). Similarly, courts 

22 
Although TransMark's customers are not allo~ed to place the computerized information into 

a database to access the information contained on the tape, or use the tape for any other purpose, IDF 
41, individuals actually mailing out the solicitations have access to the names on the tape. An affidavit 
provided by respondent of an official of a third party mailing company, Acxiom Mailing Services 
("AMS"), notes that: 

AMS's customer will occasionally request AMS to access the tape for an individual name 
to confinn that a particular person was sent a mail piece and/or to delete a particular person's 
name. 

Ortiz Aff. paragraph 15. In order to take names off of a list or to check to see if the name is bn a list, one 
must necessarily look at the names on the list, and therefore, be aware of the names. Although, at oral 
argument, respondent's attorney questioned whether this piece of evidence shows that the third party 
mailers in fact have accessed the lists in the past, OA Tr. at 68, we find his. contention to be belied by 
Mr. Ortiz's own statement of the facts. Moreover, as discussed infra, Mr. Ortiz's assertion that he did 
not have knowledge of the criteria used in picking the names on particular lists does not raise a material 
factual dispute as to whether Trans Union has communicated the critical two pieces of infonnation to 
its customers or their agents: the criteria which are used to pick the names and the names themselves. 
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have found that a principal cannot apportion various pieces of infor
mation between itself and its agent and claim that it was not aware of 
all of the information. See, e.g., Flying Diamond Corp. v. Pennaluna 
& Co., 586 F.2d 707, 712 (9th Cir. 1978) (rejecting the claim that a 
princip.al·can "attempt to bootstrap to itself the agent's ignorance of 
the facts."). 

These agency law principles have usually been applied to 
situations involving the principal's liability for acts of the agent or 
the imputation of knowledge acquired by the agent. They thus have 
even greater force when applied to the question at hand. Here the 
issue is not a matter of apportioning liability or deteimining whether 
a principal has notice or knowledge imputed to it.23 Rather, the 
question is whether corporate entities can parcel out discrete pieces 
of information among employees and agents such that the sender of 
the information may assert that the information the corporate entities 
requested was actually never "communicated" to the corporate 
entities. 

We do not believe that respondent has raised a material factual 
dispute as to whether respondent communicates covered information 
within the meaning of the statute. It does not matter whether there 
are factual questions as to whether the employe~s and agents mailing 
out the target marketing information to consumers know the criteria 
by which those consumers were picked. The undisputed evidence is 
that (1) customers know the criteria by which the names are placed 
on the target marketing lists they request and (2) the customers' 
employees and agents mailing out promotional material to consumers 
on those lists have access to the names on the lists and are thus aware 
of the names. Consequently, respondent has f~iled to raise a material 
factual dispute as to whether Trans Union has communicated the 
critical two pieces of information: the criteria which were used to 

, pick the names, and the names themselves. See Fabulous Fur Corp. 
v. United Parcel Serv., 664 F. Supp. 694, 697 (E.D.N.Y. 1987) 
(granting summary judgment and rejecting conclusory claims unsup
ported by affidavits asserting that there was a question whether a 
company was an agent of defendant or plaintiff); see also National 

23 
We do not read the statute to require a showing of knowledge to prove that "communication;, 

occurred. 
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Petrochemical·co. of Iran, 930 F.2d at 244 (affirming summary 
judgment on agency issue).24 

Respondent also advances two arguments, each of which ques
tions whether the conclusion here is consistent with the FCRA 
Commentary. As we have noted above, the FCRA C~mmentary does 
not carry the force of law. While we nonetheless consider respon
dent's arguments, we do not find any of respondent's attempted anal
ogies persuasive. Trans Union first argues that its coding of tapes is 
similar to the FCRA Commentary position that permits dissemination 
of coded credit guides, which are listings furnished by credit bureaus 
to credit grantors that rate how well consumers pay their bills. 16 
CFR 600 app. at 360-61 (1994). See also Howard Enters., 93 FTC 
909 (1979). The FCRA Commentary permits the dissemination of 
such credit guides only so long as they are coded, whether by social 
security number, driver's license number or bank account number. 16 
CFR 600 app. at 360-61 (1994). Because of this coding, the credit 
grantor cannot identify the particular consumecuntil that consumer 
affirmatively provides her or his social security number, driver's 
license number or bank account number. In this way, there is no 
effective tying of an individual's credit history to her or his name, 
and thus no imparting of covered information, until the consumer 
enters into a transaction, at which point the credit grantor has a 
permissible purpose under Section 604(3). See infra Section IV.B. 
In sharp contrast, Trans Union has no similar restrictions on the 
dissemination of its lists to ensure anonymity. The customer knows 
the criteria by which names are placed on lists it purchases and the 

24 
Furthermore, even if there were no such evidence of the customers' access to names on the 

target marketing lists, the customers are able to learn the names of individuals responding to target 
mailings. It is undisputed that, when a promotional mailing goes out, a source code is placed on the 
mailing by which a customer can discover which list the consumer's name came from. Ortiz Aff. 
paragraph 13; Frank Aff. paragraph 22. ·Ortiz states that "[t]he source code enables AMS' customer to 
track the number of consumers who respond to a particular mailing from a particular target list." Ortiz 
Aff. paragraph 13; see also Frank Aff. paragraph 22. TransMark's customers use the computer tapes 
to mail offers to consumers to enter into credit, insurance or business transactions. IDF 45. Thus, the 
source code enables the customer eventually to connect an individual consumer's name to the criteria 
by which that name was first picked. Trans Union responds, however. that, at that point. the customer 
then has a "permissible purpose" under the FCRA to know of this information because the consumer 
has initiated the transaction. See infra Section IV.B. However, there is no evidence that consumers are 
asked this source code only when they are actually ready to purchase a product or service. Indeed, 
respondent's evidence suggests precisely the opposite: namely that the source code is requested any time 
a consumer requests more information about an offer, not just when the consumer actually accepts an 
offer. For example, one of TransMark's customers, Colonial Penn Auto Insurance, mailed consumers 
material about "The Experienced Driver Program." The source code was printed on the "Rate ~equest 
Form" which the consumer could fill out, the customer stressed, for a "no-obligation Rate Quote.'~ Frank 
Aff. Ex. D (emphasis added). 



TRANS UNION CORPORATION 869 
821 

Opinion 

customer, via its employees or its agents, has access to those names. 
Moreover, unlike recipients qf coded credit guides or bad checklists, 
Trans Union's customers do not have a permissible purpose to obtain 
or use target marketing lists, thus making respondent's analogy 
misplaced. See infra Section IV.B. _ 

Respondent's second analogy, this time to the FCRA Commenta
ry section on prescreening, is similarly flawed. Prescreening is the 
process whereby a consumer reporting agency compiles or edits a list 
of consumers who meet specific criteria and provides this lisfto the 
client or a third party on behalf of the client for the purpose of mak
ing a firm offer of credit. The FCRA Commentary has taken the 
position that a prescreening list constitutes a series of consumer 
reports, because the list conveys the information that each consumer 
named meets certain criteria for creditworthiness. However, the 
FCRA Commentary provides that, if the client agrees in advance that 
each consumer whose name is on the list will receive a firm offer of 
credit, there is a permissible purpose for clients to receive this infor
mation, since, under Section 604(3)(A), a consumer-reporting agency 
may issue a consumer report "to a person which it has reason to 
believe ... intends to use the information in connection with a credit 
transaction involving the consumer on whom the information is to be 
furnished and involving the extension of credit to, or review or col
lection of an account of, the consumer .... " 16 CFR 600 app. at 370 
(Comment 6). Respondent seizes upon the fact that the FCRA 
Commentary permits this prescreening process to include: 

demographic or other analysis of the consumers on the list (e.g., use of census tract 
data reflecting real estate values) by the consumer reporting agency or by a third 
party employed for that purpose (by either the agency or its client) before the list 
is provided to the consumer reporting agency's client. In such situations, the 
client's creditworthiness criteria may be provided only to the consumer reporting 
agency and not to the third party performing the demographic analysis. 

/d. Respondent interprets this quotation- to suggest that the Commis
sion endorses the view that there is no "communication" so long as 
the agent does not know the criteria. The Commentary, however, 
flatly rejects the notion that prescreened lists are not consumer re
ports if they are furnished solely to third party mailers. FCRA Com-
mentary, 55 Fed. Reg. at 18,807. · 

In sum, we hold that Trans Union's target marketing lists contaiq 
information bearing on one of the seven enumerated characteristics, 
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that the lists were created with tradeline information that was 
originally collected in whole or in part by resp_ondem-wi~~ the 
expectation that it would be used by credit grantors for the purpose 
of serving a~ a factor in establishing the consumer's eligibility for 
one _ of the transactions set forth in the FCRA, and that this 
infonnation is communicated to Trans Union's customers. We thus 
hold that Trans Union's target marketing lists are "consumer reports" 
within the statutory definition. 

B. The FCRA 's Permissible Purpose Requirement 

The FCRA permits a consumer reporting agency to provide con
sumer reports, but only so long as the report is in connection with a 
permissible purpose. Consequently, Trans Mark's target marketing 
lists can be communicated if TransMark' s customers have a "permis
sible purpose" for obtaining these reports at the time of the commu
nication. The ALJ · concluded that both legislative history and 
previous Commission interpretations and statements establish that 
target marketing is not a permissible purpose under the FCRA. ID at 
13-16. The ALJ recognized that Section 604(3)(E) permits release of 
a consumer report by a consumer reporting agency to a 

person which it has reason to believe ... otherwise has a legitimate business need 
for the information in connection with a business transaction involving the 
consumer. 

/d. The ALJ held, however, that this provision requires that the con
sumer initiate the business transaction in question and thus that Tra_ns 
Union's customers did not have a permissible purpose at the time 
they obtained the target marketing lists. ID at 16. 

We agree with the ALJ' s result; but take a different route. We 
first examine the relevant statutory language in question and then turn 
to federal court case law interpreting that language in order to deter
mine whether Trans Union's customers have a permissible purpose 
to receive the target marketing lists. See supra pp. 8-10. 

Respondent relies on Section 604(3)(E) for the proposition that 
its customers have a permissible purpose here. Respondent points to 
the "in connection with" language as evincing Congressional intent 
that this provision was designed to set a very broad standard for when 
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a consumer report may be permissibly requested. TUAB at 38. 
Respondent asserts: 

Although target marketing is not specifically identified in Section 604 as a pennis
sible purpose, the transactions offered as a result of target marketing, e.g., consumer 
credit and insurance and the sale of consumer goods and services, are all specific-
ally identified. · 

TUAB at 38. 
Respondent's reading of the statute, however, would render much 

of the rest of the statute superfluous. Section 604 carefully lists the 
"permissible purposes" under which a consumer reporting agency 
may furnish a consumer report -- stating that reports may be fur
nished "under the following circumstances and no other" (emphasis 
added) -- and then provides certain limited circumstances. See supra 
pp. 10-11. Under respondent's reading of the breadth of (E), there 
would have been no need to delineate subparagraphs (A) through (D) 
of (3): any time a person wished to make an offer to a consumer 
about a good or service or wished to transact business of any kind, 
that person could obtain covered information about that consumer. 
There_would have been no need for Congress to specify credit trans
actions and the underwriting of insurance. For example, there would 
have been no need for the careful construction of subparagraph (C)'s 
language relating to insurance -- in particular, the limitation to the 
"underwriting" of insurance. So long as the requester sought the re
port "in connection with" a possible business transaction with that 
consumer, the requester would have a permissible purpose under re
spondent's reading. 

Respondent's reading of the statute violates the long established 
principle of statutory construction that a reviewing tribunal should 
not interpret a statutory provision so as __ to render superfluous other 
provisions. -Negonsott v. Samuels, 113 S. Ct. 1119, 1123 (1993); 
Pennsylvania Public Welfare Dept. v. Davenport, 495 U.S. 552, 562 
( 1990) (expressing "deep reluctance" to interpret statutory provisions 
"so as to render superfluous other provisions in the same enactment") 
(citation omitted); Bonner Mall Partnership v. U.S. BanCorp Mort- . 
gage Co., 2 F.3d 899, 908 (9th Cir. 1993); 2A Sutherland Statutory 
Construction Section 46.06 ("It is an elementary rule of construction 
that effect must be given, if possible, to every word,- clause and 
sentence of a statute.") (quoting State v. Bartley, 58 N.W. 172 (Neb. 
1894)). 
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Such a broad interpretation would also violate one of the Con
gressional findings underlying the perceived need (or the-FtR_A: 

There is a need to insure that consumer reporting agencies exercise their grave re
spqns_ibilities_with fairness, impartiality, and a respect for the consumer's right 1Q 
privacy. 

Section 602( a)( 4) (emphasis added). Un~er respondent's interpreta
tion, any person seeking to sell a product or offer a service could 
obtain consumer reports about individual consumers, resulting in a 
significant invasion of privacy. We have no hesitation in finding that 
such an interpretation flies in the face of Congressional intent as 
expressed in the FCRA legislation in its totality. United States JYat'l 
Bank of Oregon v. Independent Ins. Agents of Am., Inc., 113 S. Ct. 
2713, 2782 (1993) ("Over and over we ~ave stressed that '[i]n ex
pounding a statute, we must not be guided by a single sentence or 
member of a sentence, but look to the provisions of the whole law 
and to its object and policy'") (quoting United States v. Heirs of Bois
dore, 49 U.S. (8 How.) 113, 122 (1849)); The Coca-Cola Co., Dkt. 
No. 9207, slip op. at 9-10 n.18 (J~ne 13, 1994). 

At oral argument, respondent's counsel was asked if respondent 
had a limiting principle for Section 604(3)(£) to_ which counsel 
replied: 

I would limit the availability of information ... [to] the kind of information needed 
for the business transaction which in this case would be the name and address 
which we provided. That's what I'd give them. And I would restrict the ability to 
get any more information than that for a business transaction. 

OA Tr. at 26-27. But, as we have found, respondent's target market
ing lists divulge much more than me~ely. the names and addresses of 
consumers. Those lists are compiled so that they impart covered 
information about individual consumers. \Moreover even if only this 
limited information were given, that does not bring this under Section 
604(3)(£) because respondent's principle is not a limitation on the 
purposes for which the information can be used; it is a limit on the 
type of information communicated. Such a limiting principle then· is 
truly no limiting principle at all .. 

Courts have recognized the potential for a broad reading of sub
paragraph (E) to nullify the rest of the statute. In Cochran v. Metro-
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politan Life Ins. Co., 472 F. Supp. 827, 830-31 (N.D. Ga. 1979), the 
court noted: 

If such a catch-all reading of [subparagraph (E)] is derived, the specifics of the 
precedi~g sections and subsections are rendered meaningless. There is no reason 
to enumerate covered reports if ultimately all reports are included. An allowance 
of any other imaginable reports involving consumers would logically conflict with 
the precision and specifics of Section 168la [Section 603(d)]. 

Accord Hovater v. Equifax, Inc., 823 F.2d 413, 419 (11th Cir. 1987) 
("In sum, Section 168lb(3)(E) [Section 604(3)(E)] has not been given 
an expansive interpretation.").25 

Consequently, we reject respondent's unlimited reading of sub
paragraph (E) as fundamentally at odds with the language, structure 
and intent behind the statute. The question remains, however, as to 
precisely what situations Congress intended subparagraph (E) to 
cover. A few courts ha.ve opined on the proper interpretation. Judge 
Sloviter' s concurrence in Houghton v. New Jersey Mfrs. Ins, Co., 795 
F.2d 1144, 1150-51 (3d Cir. 1986), sought to address- concerns about 
the scope of subparagraph (E). The majority opinion in Houghton 
had interpreted subparagraph (E) to cover only those business trans
actions "that relate to one of the other specifically enumerated trans
actions in Sections 168la(d) [Section 603(d)] and b(3) [Section 
604(3)], i.e., credit, insurance eligibility, employment or licensing." 
/d. at 1151. Judge Sloviter was concerned that this construction of 
subparagraph (E) could render that provision "superfluous." /d. She 
suggested that subsection (E) encompasses "the types of business 
transactions similar to those set forth in subsections (A) through (D), 
but is not strictly limited to them." /d. at 1152 (emphasis in original). 

25 
In response, Trans Uniqn notes that, in Ippolito v. WNS, Inc,, 864 F.2d 440, 451-52 n.IIJ7th 

Cir. 1988), the Seventh Circuit stated that a court should read Section 604 in a broader fashion when 
determining whether a permissible purpose exists-than when it determines whether a report fits within 
the statutory definition of "consumer report." But to say that subparagraph (E) should be read in a 
broader fashion in the permissible purpose context than when defining a consumer report does not mean 
that it should be read in a virtually unlimited fashion. Indeed, Ippolito recognized the potential that an 
unlimited reading of subparagraph (E) could wipe out the rest of the statute. Ippolito involved the 
question whether a report requested to evaluate prospective business franchisees fell within the defini
tion of "consumer report." The court noted that, although Section 603( d) limited the definition to reports 
used for consumer, as opposed to business, purposes, and the legislative history was in accord, a literal 
reading of subparagraph (E) could support a finding that a report requested to evaluate prospective 
business franchisees constituted a "consumer report." Such a literal reading, the Seventh Circuit 
recognized, was in direct conflict with the rest of the statutory language: 

if [subparagraph (E)'s] "business transaction" language is incorporated without qualification 
into the definition of "consumer report," most of the other provisions of Section 168la(d) 
[Section 603(d)] and 168lb(3) [Section 604(3)] would be rendered a nullity. 

/d. at 451. The court then quoted with approval the above excerpt from Cochran. 
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She found that this interpretation fits within the ejusdem generis 
doctrine of statutory construction that: 

when general words follow an enumeration of specific terms the general words are 
construed to embrace only objects similar in nature to those objects enumerated by 
the preceding specific words. 

/d. at 1152 (quoting 795 F.2d at 1150); see also 2A Sutherland Statu
tory Construction Section 4 7.17, at 166-17 (discussing the use of the 
ejusdem generis doctrine and citing supporting case law). Another 
court decision, Boothe v. TRW, 557 F. Supp. 66, 70 (S.D.N~Y. 1982), 
held that subparagraph (E): 

refers only to those transactions in which there is a 'consumer relationship' between 
the requesting party and the subject of the report or in which the subject was seek
ing some benefit mentioned in the Act (credit, insurance, employment, licensing) 
from the requesting party. 

(quoting Boothe v. TRW, 80. Civ. 5073, slip op. at 4 (S.D.N.Y. Aug. 
26, 1981). In that case, the court held that investigating the plaintiff 
for suspected counterfeiting activities was an impermissible purpose 
because there was no consumer relationship between the private in
vestigative agency and plaintiff. Once there is an. ongoing relation
ship between the consumer and the requester or where the consumer 
initiates a transaction. with the requester, and the relationship or 
transaction is of a type that necessitates use of a consumer report, the 
requester has a "business need" -- and hence a permissible purpose 
under subparagraph (E) -- in obtaining covered information. For 
example, in Howard Enters., Inc., 93 FTC 909, 937-38 (1979), the 
Commission found that coded credit guides were proper under the 
FCRA because covered information could only be tied to an individ
ual consumer when that consumer initiated a transaction and provid
ed the unique identifier, such as a social security number, driver's 
license number or bank account number. Covered information was 
only imparted at the point when the retailer had a true "business 
need" -- that is, when the consumer had initiated a transaction and 
.thus sought to establish a relationship with the retailer. /d. at 937-38. 

We believe that, at least in the context here of companies desiring 
to sell goods or services or offer credit or insurance to consumers, 
requiring that the consumer have sought to initiate -the transaction, 
and thus have sought the benefits of a relationship with the requ~ster, 
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before a permissible purpose can be found, best comports with sub
paragraph (E)'s language and the case law interpreting it. 26__ln_ the 
context of the facts of this case, the more permissive standardadv6~ 
cated by Trans Union would completely nullify other portions of the 
statute and undermine the intent behind the statute. 

Respondent argues that our interpretation of subparagraph (E) is 
incorrect because courts do not require that the business transaction 
be contemporaneous with the communication~of information covered 
by the FCRA. TUAB at 47. But the cases respondent cites all in
volve ongoing relationships of some type. 27 

Respondent briefly suggests that, because some of its customers 
are offering insurance or credit, some of its customers have a permis
sible purpose under subparagraphs (A) and (C) as well as under 
subparagraph (E). TUAB at 37. Respondent, however, has not 
suggested that all its customers have a permissible purpose under 
another subparagraph, so this issue is not even presented here. More
over, the prescreening portion of this litigation, which directly con-

26 
Respondent cites to dicta in one unreported court decision for the proposition that a consumer 

does not need to have initiated a relationship in order for a requester to have a permissible purpose. In 
Anderson v. Nissan, Inc., No. 91..:((62, 1991 U.S. Dist. LEXIS 14550 (E.D. La. Oct. 8, 1991), the 
consumer, on two separate occasions, had visited defendant's dealership, test drove a car, and engaged 
dealership personnel in discussions concerning possible leasing or purchasing of a vehicle. The 
discussions concerned plaintiffs income, the down payment he could make on a vehicle and the cost 
of insuring the car. A Nissan employee obtained a copy of his consumer report. The court first 
concluded that Nissan could not be held liable under the FCRA because Nissan was not a consumer 
reporting agency. "Alternatively," the court noted that, even if Nissan could be held liable, Nissan had 
a permissible purpose under subparagraph (A) "if plaintiffs dealings with Nissan are characterized as 
negotiations." /d. at 4. The court then opined that: 

Even if no 'negotiations' were being conducted, Nissan had an 'otherwise ... legitimate 
business need for the information in connection with a business transaction involving the 
consumer.' i.e. determining whether plaintiff was actually a potential credit customer before 
having its sales and leasing staff expend further time and efrort. 

/d. at 4-5 .. While we need not address the result or reasoning in that case, we note that the level of 
consumer involvement with the requester in Anderson appears to have been qualitatively different from 
the situation at hand here-- namely, consumers who have not indicated in any way, shape or form any 
interest in the products or services offered by Trans Union;s customers. A mere inquiry or the desire 
to determine whether someone is a potential customer does not constitute a permissible purpose under 
subsection (E). 

27 
For example, in Zeller v. Samia, 758 F. Supp. 775, 781 (D. Mass. 1991 ), the plaintiff signed 

a note to defendant in 1976 for joint purchase of a condominium. In 1986, the qefendant instituted a 
probate proceeding for a partition and an accounting in connection with the condominium. In 1987, the 
defendant discovered that the original note signed by plaintiff remained unpaid and subsequently 
reported a charge-off to Credit Data of New England on plaintiffs credit report. In August and 
September 1987, defendant made two inquiries to Credit Data regarding plaintiff and received plaintiffs 
entire credit history. The court held that defendant obtained the credit report for a permissible purpose: 

'in connection with' a business arrangement involving the plaintiff. It is undisputed that 
defendant's inquiry and use of the plaintiffs credit information was limited to the transaction 
involving the Hull property that was the subject of the probate proceeding. 

/d. at 782. Thus, the court recognized that the requester and the subject of the credit report were in an 
ongoing relationship. 
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cems subparagraph (A), has already been settled. See supra p. 1 n. 
1. 28 Although some courts have recognized that sQ.bparagrapl}s (A) 
through (D) have .some flexibility in their interpretation,29 no court 
has ever held that subparagraphs (A) or (C) could permit a company 
to·obtain covered information in order to se.nd out advertisements for 
credit or insurance offers. 

In sum, we hold that a proper reading of the FCRA demonstrates 
that Trans Union's customers do not have a permissible purpose in 
receiving consumer reports in the form of target marketing lists. It is 
undisputed that TransMark's customers use the computer tapes to 
mail offers to consumers to enter into credit, insurance or other busi
ness transactions. IDF 45. TransMark also leases its tapes to custom
ers who promote their product or service through telemarketing. IDF 
46. It is also undisputed that TransMark does· not require that its 
customers only use the lists to make a firm offer of credit to all con
sumers on the lists. IDF 8; Frank Tr. 15. Thus, there is no material 
factual dispute that Trans Union's customers lack a permissible pur
pose for receiving consumer reports in the form of target marketing 
lists. 

Respondent urges, however, that the legislative history suggests 
that Congress intended to permit use of covered information for tar
get marketing purposes. As we have noted above, however, recourse 
to legislative history is usually proper only to resolve ambiguities in 
the plain language of the statute or if the plain meaning conflicts 
directly with the language of the statute as a whole. Given the ex
press language of the statute concerning limitations on permissible 
purposes and the language of the statute as a whole in protecting the 

28 
Respondent claims also that the FCRA Commentary'.§ position on prescreening has interpreted 

subparagraph (A) in a broad fashion on the question of prescreening and thus that the FCRA Com
mentary's position on prescreening conflicts with the result here. TUAB 44-45. We do not find that 
the FCRA Commentary's policy on prescreening conflicts with the result here. We note that credit 
reporting agencies' customers in the context of prescreening have gone beyond a mere solicitation and 
have made a firm offer demonstrating a present intention to enter into a credit agreement with each con
sumer. Thus, following the language of subparagraph (A}, a firm offer of credit is sufficient to demon
strate that the consumer reporting agency has "reason to believe" that the customer "intends to use the· 
information in connection with a credit transaction." Section 604(3)(A); FCRA Commentary, 55 Fed. 
Reg. at 18,815. The credit prescreening situation is thus significantly different from the mere hypo
thetical possibility of some future purchase of a good or service. 

29 
See, e.g., Allen v. Kirkland & Ellis, 1992 U;S. Dist. LEXIS 12383 (N.D. Ill. Aug. 14, 1992) 

(holding, inter alia, that law firm had permissible purpose under (A) in obtaining credit report of individ
ual who was sole controller of alter ego corporation for litigation over busjness debt); but see Mone v. 
Dranow, 945 F.2d 306, 308 (9th Cir. 1991) (per curiam) (rejecting argument that subparagraph (A) 
could be interpreted to permit employer to obtain credit report of former employee for purpose of 
determining whether employee would be able to satisfy judgment in employer's unfair competition 
litigation against employee). 
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privacy of consumers' credit and other personal information, we see 
no need to delve into the legislative history on this question. /tarzlaf
v. United States, 114 S. Ct. 655, 662 (1994); see also Barnhill v. 
Johnson, 112 S. Ct. 1386 (1992); Toibb v. Radloff, 111 S. Ct. 2197, 
2200-(1991). Nevertheless, although the legislative history on this 
particular question 1s sparse and not entirely clear, we believe that the 
legislative history supports our interpretation of the statute here. 

When Senator Proxmire, the primary sponsor of the legislation 
that became the FCRA, introduced the 1969 version of the bill, he 
stated an intent to exclude access to covered information by "market 
research firms or ... other businesses who are simply on fishing 
expeditions." 115 Cong. Rec. 2415 (1969). Senator Proxmire's 
statement signals an intent to exclude access to covered information 
by target marketers. As the primary sponsor of the legislation that 
became the FCRA, Senator Proxmire's statement is of relevance in 
determining the intent behind the legislation. 30 

Respondent argues that Congress rejected Sen'!tor Proxmire's 
position by rejecting the corresponding House bill that excluded from 
what it called "legitimate economic need" the use of consumer 
reports for "market research or marketing purposes." Section 34( c), 
H.R. 16340, 91st Cong., 2d Sess. (1970). As complaint counsel 
notes, the House version was never considered by the Congress at all 
because the Senate version was adopted by the Senate-House Confer
ence Committee before the House had even considered its own 
FCRA legislation. Thus, Congress did not reject the House's explicit 
ban on target marketing. 

Respondent, however, has unearthed one of a series of Senate 
Committee on Banking's draft versions of tht? FCRA that is similar 
to the House version in this respect. Because that draft's language 
restricting the scope of "business need" was not included in the final 
Senate version, respondent argues that the position of Senator Prox·
mire and the House version on this issue was in fact rejected by the 
Congress. TU AB at 40-41. 

Respondent's argument requires too many leaps of faith. First, 
there simply is no documented evidence that the Senate Committee 
even considered this draft, let alone rejected the draft's provision on 
target marketing. Second, changes to the version of the bill intro-

30 
See Holtzman v. Schlesinger. 414 U.S. 1304, 1312 n.13 (1973). See generally 2A Sutherlan~' 

Statutory Construction Section 48.15 (discussing the use of statements by the primary sponsor of 
legislation in determining legislative intent). 
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duced by Senator Proxmire show that the provision addressing 
permissible purposes was clarified and more clearly defiileO, r-ather 
than expanded. Compare Section 164(f)(l), S. 823, 91st Cong., 1st 
Sess. (1969) with Section 604, S. Rep. No. 517, 91st Cong., 1st Sess. 
(1969) (S. 823 as reported out of Committee on Nov. 5, 1969).31 Nor 
is there any evidence which suggests that Congress sought to broaden 
the original scope of the permissible purposes portion of the Senate 
bill. As rioted above, respondent's interpretation of subparagraph (E) 
would eviscerate the expressed intent to protect the confidentiality of 
consumer files from "fishing expeditions." 

Finally, respondent notes recent Congressional proposals to 
amend the FCRA to allow use of consumer reports for target market
ing purposes. Respondent asserts that such attempts by Congress fol
lowing enactment of the FCRA demonstrate that Congress did not 
intend to prohibit use of consumer .reports for target marketing pur
poses. TUAB at 42-44. On the other hand, complaint counsel 
responds that, if respondent were correct that_the original FCRA 
permitted use of consumer reports for target marketing purposes, then 
there would be no need to amend the Act to allow something already 
provided by the Act. Rather than accept either inference, we prefer 
to look solely to the FCRA as passed by Congress. See· Pension 
·Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) ("Con
gressional inaction lacks 'persuasive significance' because 'several 
equally tenable inferences may be drawn from inaction. "').32 

In conclusion, we hold that a proper reading of the FCRA demon
strates that Trans Union's customers do not have a permissible pur-

31 
Senator Proxmire's 1969 version, S. 823, quite broadly allowed release: 

to person!) with a legitimate business need for the infonnation and who intend to use the 
information in connection with a prospective consumer credit or other transaction with the 
individual on whom the individual is furnished;-: .. 

Section l64(f)(l). S. 823, 9lst Cong., 1st Sess.; see also 115 Cong. Rec. at 2415. The potential breadth 
of this language was commented upon in hearings on S. 823. Fair Credit Reporting: Hearings on s·, 823 
Before the Subcomm, on Financial Institutions of the Senate Comm. on Banking and Currency, 91st 
Cong., 1st Sess. ( 1969) [hereinafter Hearings on S. 8231 ]. See, e.g., Hearings on S. 823, at 128 
(Statement of Dr. Harry C. Jordan, Credit Data Corp.), and 226 (Statement of Sarah Newman, National 
Consumers League). In response, the committee redrafted the provision and clearly enumerated the 
purposes covered. See generally Bernard at 1364 n.207. 

32 I th . . d . h k . Respondent a so argues at consumer reportmg agencies engage m t e target mar etmg 
business at the time of passage of the FCRA and that Congress' silence on the issue demonstrates that 
it wished them to continue. TUAB at 42. Respondent, however, provides no evidence that such 
agencies were engaged in the target marketing business. And, even if they were, ·there is no requirement 
that Congress must specifically pass on each perceived abuse in passing general legislation on an 
industry. This position is particularly dubious, given that the legislative history is replete with references 
by legislators to a wide variety of perceived abuses on the part of the credit reporting industry. See 
generally Hearings on S. 823. 
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pose in receiving consumer reports in the form of target marketing 
lists. We also find that the legislative history, although -sparse, sup-
ports our interpretation of the statute here. 

V. DOES THE ORDER ABRIDGE RESPONDENT'S FREEDOM OF SPEECH? 

Trans Union contends that the order violates its First Amendment 
rights by prohibiting it from distributing or seiling consumer n~ports 
in the form of target marketing lists to its customers. In its argument, 
respondent has specifically denied that it is c~allenging the constitu
tionality of the FCRA on its face. Rather, respondent challenges the 
FCRA as it is applied in the order. TURB at 16. 

A. Establishing the Proper First Amendment Test 

Under the Supreme Court's First Amendment test for a restriction 
on commercial speech, the speech at issue must co~~em lawful ac
tivity and not be misleading, while the restriction must directly 
advance a substantial governmental interest and not be more exten
sive than necessary to serve that interest. Central Hudson Gas & 
Elec. Corp. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 566 
(1980). By contrast, a restriction on fully protected speech which is 
not content neutral is constitutional only if it advances a compelling 
state interest and is the least restrictive way of advancing the asserted 
interest. Boos v. Barry, 485 U.S. 312, 321 (1988). 

Both sides have briefed the First Amendment issue here as if this 
matter concerned a restraint on commercial speech.33 But, as respon
dent noted in a footnote, see TUAB at 50, n.30, the Supreme Court 
has defined commercial speech as communic-ation that "Propose[s] 
a commercial transaction." Board of Tru-stees of State Univ. of N.Y. 
v. Fox, 492 U.S. 469, 473-74 (1989). Target marketing lists comprise 
names and addresses of consumers. Although the lists are sold, so 
are many types of fully protected speech such as books or news
papers. The mere fa_ct that speech is sold for profit~ i.e., is the subject 
of a commercial transaction, does not mean that it necessarily pro
poses a commercial transaction. See Ginzburg v. United States, 383 
U.S.463,474(1966). 

33 
We reject complaint counsel's suggestion, CCAB at 43-44, that the speech involved her~ ' 

should be accorded no constitutional protection. Dun & Bradstreet v. Greenmoss Builders, Inc., 472 
u.s. 749, 760 ( 1985). 
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The Supreme Court, however, has commented on the proper con
·stitutional standard of protection for credit reporting information, 
although the case concerned a defamation lawsuit. In Dun & 
Bradstreet v. Greenmoss Builders, Inc., 472 U.S. 749 (1985), the 
Court stressed that the test for whether speech such as a credit report 
was subject to less than full constitutional protection depended on 
whether the report's "'content, form, and context' indicate that it 
concerns a public matter." /d. at 762 n.8. The Court found that the 
report in that case-- which provided false information to five custom
ers of the credit reporting agency that the subject of the report had 
filed a petition for voluntary bankruptcy-- was speech "solely in the 
individual interest of the speaker and its specific business audience." 
/d. at 762. Although the Court expressly rejected the notion that such 
speech should be viewed as commercial speech, id. at 762 n.8, the 
Court seemed to equate the level of protection for credit reports of 
purely private interest with the level of protection for commercial 
speech. See id. at 793 (Brennan, J., dissenting}._ 

Although Greenmoss Builders was decided in a different context, 
the Court's plurality opinion provides some important guideposts for 
determining the First Amendment standard most applicable here. 
While the Court did not ·call the speech there "commercial speech," 
·the opinion demonstrates some unwillingness to accord credit report
ing speech involving purely private interests the full panoply of 
protections for core speech. The Court seems to be according such 
speech a level of protection akin to commercial speech. Accord 
Millstone v. O'Hanlon Reports, Inc., 528 F.2d 829, 832-33 (8th Cir. 
1976) (viewing credit reports as commercial speech and upholding 
the constitutionality of the FCRA); see als_o Sunward Corp. v. Dun & 
Bradstreet, Inc., 811 F.2d 5 i I, 533-34 & n.25 (lOth Cir. 1987) 
(collecting cases finding that credit--reports· are not fully protected 
speech). Nevertheless, given some uncertainty about the proper stan
dard to use here, we will examine the· constitutionality of the order 
under both (1) the standard for commercial speech and (2) the stan
dard applicable to fully protected speech. Under either standard, as 
shown below, we believe that the order passes muster under the First 
Amendment. 
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B. Analyzing the Speech as Commercial Speech 

The Supreme Court, in Central Hudson Gas & Elec. Corp. v. 
Public Serv. Comm'n of N.Y., 447 U.S. 557, 566 (1980), set out a 
four~prong test for determining whether restri~tions on commercial 
speech are constitutional under the First Amendment: 

At the outset, we must determine whether the expression is protected by the First 
Amendment. For commercial speech to come within the provision, it at least must 
concern lawful activity and not be misleading. Next, we ask whether the asserted 
governmental interest is substantial. If both inquiries yield positive answers, we 
must determine whether the regulation directly advances the governmental interest 
asserted, and whether it is not more extensive than necessary to serve that interest. 

See also Posadas de Puerto Rico Assoc. v. Tourism Co., 478 U.S. 
328, 340 ( 1986). In this inquiry, the burden is on the government to 
show .by more than "mere speculation or conjecture" that the "harms 
it recites are real and that its restriction will in fact alleviate them to 
a material degree." Edenfield v. Fane, 113 S. Ct. 1792, 1800 (1993); 
see also Ibanez v. Florida Dept of Business & Professional 
Regulation, Bd. of Ac.countancy, 114 S. Ct. 2084 (1994). It is 
undisputed that respondent's target marketing lists do not concern un
lawful activity and are not misleading. The main points of contention 
are over the last three prongs: ( 1) whether the asserted government 
interest is substantial; (2) whether the regulation directly advances 
the asserted government interest; and (3) whether the regulation is 
more extensive than necessary to serve that interest. We will tum 
now to consider each of these prongs. 

1. Whether the governmental interest asserted is substantial 

The government's asserted interest here is, as found by Congress 
in passing the FCRA, "respect for the consumer's right to privacy." 
Section 602(a)(4). In particular, the substantial governmental interest 
furthered by the order is the privacy interest consumers have in pre
venting communication of covered information, without a permis
sible purpose, by consumer reporting agencies. St. Paul Guardian 
Ins. Co. v. Johnson, 884 F.2d 881, 884 (5th Cir. 1989) ("One of the 
central purposes of the FCRA was to restrict the purposes for which 
consumer reports may be used, for the simple reason that such reports, 
may contain sensitive information about consumers that can easily be 
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misused."); Zamora v. Valley Fed. Sav. & Loan Ass'n, 811 F.2d 
1368, 1370 (lOth Cir. 1987) (FCRA intended to pr~- right to 

- -
privacy); Heath v. Credit Bureau of Sheridan. Inc., 618 F.2d 693, 
696, (1Oth Cir. 1980) (FCRA designed to restrict intrusions into con-
-sumers' private affairs). We find this inteTest to be substantial. See 
Whalen v. Roe, 429 U.S. 589,599-600 (1977); Barry v. City of New 
York, 712 F.2d 1554, 1559 (2d Cir.), cert. denied, 464 U.S. 1017 
( 1983) ("[P]ublic disclosure of financial information may be per
sonally embarrassing and highly intrusive.").34 

Congress in passing the FCRA left a legislative history replete 
with instances of perceived violations of consumers' privacy by con
sumer reporting agencies, leaving no question that the harms here are 
very real. 35 Given this record, we believe the government interest as
serted here is not just a speculative, conclusory or hypothetical one, 
but a very real one. 

Respondent argues, however, that Congress' concern for consum
ers' right to privacy in passing the FCRA does not assist in under
standing "whether Congress considered target marketing to be an in
vasion of privacy and, if so, why." TUAB at 54. It is not necessary 
to establish that Congress considered respondent's actual practices to 
violate a substantial governmental interest. Complaint counsel ·has 
alleged, and we have found, that respondent's practices violate the 
FCRA because they permit the communication of covered informa
tion without a permissible purpose. See Section IV. Thus, the proper 
inquiry here is whether the particular interests underlying the statute 
that have been raised by respondent's law violations-- specifically, 
the privacy interest consumers have in preventing access to consumer 
reports for an impermissible purpose -- are substantial. The legisla
tive history of the FCRA shows that this interest is indeed weighty. 

34 
In cases involving the direct solicitation of consumers, courts have generally recognized that 

protecting consumers' right to privacy is a substantial government interest. See Edenfield v. Fane, 113 
S. Ct. at 1799 ("Likewise. the protection of potential clients' privacy is a substantial state interest."); 
Rowan v. United States Post Office l)ep 't, 397 U.S. 728, 736-37 ( 1970) ("[I]t seems to us that a mailer's 
right to communicate must stop at the mailbox of an unreceptive addressee."). 

35 
S. Rep. No. 517, 91st Cong., 1st Sess. 4 (1969) ("A fourth problem is that the informatfon in 

a person's credit file is not always kept strictly confidential."); see generally Bernard at 1324 n.34, 1326 
n.41, 1334 n.80 (citing various portions of legislative history concerning breaches of consumers' 
privacy). See also 115 Cong. Rec. 33,412 ( 1969) (statement of Sen. Williams) ("Hearings held earlier 
this year before the Banking and Currency Committee showed that in some cases _highly confidential 
and personal data had been disseminated as a result of random telephone calls or letters. In these cases 
not even a cursory check was made on the individual making the request for the .data or its ultimate 
use."). 
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Respondent also notes that the order does not prohibit it from 
purchasing credit information separately from sources <?ther -than i~~ 
consumer reporting database and using that information to compile 
target . marketing lists. Respondent then seeks to argue that this 
undermines the asserted governmental interest _in protecting the pri
vacy of consumers' covered information. TUAB at 54~55, 57. In en
acting the FCRA, Congress· recognized that the databases of credit 
bureaus contain a tremendous amount of highly personal credit
related and other personal information, and thus it was necessary to 

·regulate the industry that controls that information.36 That Congress 
did not regulate entities other than credit bureaus does not indicate 
that the government's interest in regulating credit bureaus was in any 
way insubstantial. Again, respondent's quarrel is more properly with 
the statute itself than with the order.37 

Finally, respondent urges that the Supreme Court has rejected the 
notion that protecting consumers' privacy from target marketing 
mailings is a substantial governmental interest. TUAB at 55-56. In 
Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (1988), the Supreme 
Court found unconstitutional a ban on lawyers' solicitations to poten
tial clients. The FCRA and the order, however, do not restrict the 
ability of target marketers to solicit consumers. They apply only to 
respondent's practice of providing target marketing lists·containing 
covered information to its customers, who then make solicitations. 

36 
As explained by Senator Proxmire when the Senate first passed the FCRA: 

With the growth of consumer credit, a vast credit reporting industry has developed to supply 
credit information .... Few individuals realize that these credit files are in existence. 
However, such a file can have a serious effect on whether a man gets employment or 
insurance. It can have a disastrous effect, as our hearings show it has had a disastrous effect, · 
on some individuals. 

115 Cong. Rec. 33,408-09 ( 1969). Congresswoman Sullivan, in presenting the Conference Report to 
the House for its final consideration, similarly stressed the unique nature of consumer reporting 
agencies' databases: . 

[This legislation) obligates credit reporting bureaus toprotect the confidentiality of such 
infonnation ... and otherwise to operate their businesses in a responsible manner 
commensurate with the intimate nature of the personal data on individual consumers which 
is the "merchandise" which such agencies sell for a fee. 

116 Cong. Rec. 36,570 (1970). 

37 
In any event, as discussed in the ~ext section concerning wh~ther the restriction directly 

advances the governmental interest asserted, the Supreme Court has held that under-inclusiveness is not 
fatal to a restriction on commercial speech. In Posadas de Puerto Rico Assoc. v. Tourism Co. of Puerto 
Rico, 478 U.S. 328 ( 1986}, the Supreme Court upheld a ban on the advertisement of casino gambling, 
even though it did not apply to advertising of other fornis of gambling. The Court reasoned that this 
under-inclusiveness did not indicate that the prohibition did not advance a substantjal governmental 
interest, since the legislature believed that greater risks were involved in casino gambling than other 
types of nonrestricted gambling. /d. at 342-43. Similarly, here, the FCRA recognizes the unique risks ' 
to privacy that are posed by the communication of covered information, without a permissible purpose, 
by consumer reporting agencies. 
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The privacy interest here, then, is not simply the right not to receive 
mail solicitations, but the right not to have covered inft:>rmation 
communicated by consumer reporting agencies to target marketers 
for the impermissible purpose of assisting them in sending out their 
-solicitations. 

2. Whether the regulation directly advances 
the governmental interest asserted 

The third prong of the Central Hudson test is whether the regula
tion directly advances the substantial governmental interest asserted. 
While the respondent mounts an "as-applied" challenge, see supra p. 
44,38 questioning not whether the FCRA directly advances the inter
est, but whether the order does so, TUAB at 52, we believe that under 
either inquiry, this prong of the Central Hudson test is satisfied: we 
find that both the order and the FCRA directly advance the govern
mental interest asserted here. 

The governmental interest here is in protecting consumers' right 
not to have covered information communicated by consumer report
ing agencies to t~get marketers for impermissible purposes. The 
order directly advances that interest. The undisputed evidence, as de
scribed above, demonstrates that Trans Union's target marketing lists 
contain information bearing on one of the seven enumerated charac
teristics, that this information was originally collected for one of the 
enumerated statutory purposes, that this information is communicated 
to Trans Union's customers, and that Trans Union's customers do not 
have a permissible purpose in receiving this information. This order · 
will then effectively prevent Trans Union from using covered infor
mation to distribute or sell target marketing lists. 39 

The FCRA also directly advances this governmental interest. As 
stated by Congress, one of the main purposes of the FCRA was to 

38 
An "as-applied" challenge questions the constitutionality of a statute as it is applied to the 

respondent in question and to the facts of the respondent's situation, as opposed to a broad challenge 
to the constitutionality of a statute itself which is known as a "faciill" challenge. 

39 
Respondent argues that the order here is ineffective because it does not prevent target m~ket

ing. TUAB at 60-62. Respondent notes that TransMark's revenues from the rental of target marketing 
lists in 1992 were only 2 to 3 percent of the aggregate revenues from target marketing of only three of 
TransMark's competitors who are not subject to the FCRA. IDF 47. Again, however, respondent 
misconstrues the substantial governmental interest involved here. As noted above, the interest is not in 
preventing unwanted solicitation by target marketers in and of itself, it is in protecting consumer's' right 
not to have covered information communicated by consumer reporting agencies to target marketers for 
the impermissible purpose of assisting them in sending out their solicitations. 
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prohibit unwarranted intrusions into individuals' consumer reports. 
See supra pp. 46-47 & n.35. Section 604 of the Act direetly __ 
accomplishes this by enumerating specific reasons for which 
consumer reporting agencies can provide covered information. 

- Subparagraph (E) protects consumers by only allowing companies to 
obtain consumer reports where there is an ongoing relationship or the 
consumer has initiated the transaction. See Section IV.B. Section 607 
furthers this objective by requiring that users of consumer reports 
certify to the consumer reporting agency the purposes for which they 
are seeking the information. These provisions ensure that information 
is obtained only for statutory purposes. Moreover, as shown above, 
see supra pp. 46-49 & nn.35-36, Congress in passing the FCRA 
sought to correct specifically stated harms · caused by the 
communication of covered information, without a permissible 
purpose, by consumer reporting agencies. 

Respondent, however, contends that the fact that the FCRA. 
applies only to consumer reporting agencies makes the restrictions in
effective. TUAB at 61. Respondent asserts that other companies will 
often be able to obtain the same confidential credit-related and other 
personal information about consumers. The FCRA' s distinction 
between consumer reporting agencies and other companies is not, as 
respondent contends, based on a "bare" assertion; rather, as shown 
above, the FCRA limited its reach to consumer reporting agencies in 
recognition of the unique risks to privacy that are posed by the 
disclosure, without a permissible purpose, of covered information by 
those agencies. The distinction enunciated in the FCRA then is a 
rational legislative decision to restrict the focus of-the statute to 
address the perceived problem. Posadas de Puerto Rico Assoc., 478 
U.S. at 342-43 & n.8; see supra n.37. -

3. Whether the regulation is a reasonable fit 
to serve the governmental interest 

With regard to this last prong, the Court has explained that the 
test is not whether the regulation; as applied, represents the absolute
ly least severe means of achieving the desired end, but rather whether 
it has been "narrowly tailored" to serve the government's asserted 
purpose. Fox, 492 U.S. at 480-81. The "reasonable fit" inquiry 
focuses on the order. Edge Broadcasting, 113 S. Ct. at 2704 , 
(suggesting that the proper place to judge the validity of a statute's·· 
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application to a particular respondent is whether the specific regula
tion is more extensive than necessary to serve the government's 
interest as expressed in the statute). 

We are convinced that the order as applied to respondent repre
sents a narrow restriction under the First. Amendment. The order 
permits respondent to communicate target marketing lists created by 
using "identifying" information from its consumer reporting data
base. Fu"rthermore, respondent may suppfement this information with 
credit data separately obtained for target marketing purposes. Thus, 
the order only prohibits respondent from distributing or selling target 
marketing lists created by using covered information. This narrowly
crafted application of the FCRA achieves the governmental purpose 
in protecting information covered by the FCRA without unduly ham
pering Trans Union's ability otherwise to sell target marketing lists. 

Respondent, however, argues that the credit-related and other 
personal information that Trans Union can obtain under this order 
will, in many instances, be the same as the coyered information it 
already possesses, the only distinguishing characteristic being the 
price of the information. TUAB at 64. Respondent thus contends 
that the order is not a reasonable fit with the asserted governmental 
interest.40 Again, however, the order properly draws the line estab
lished in the statute, in recognition of the uniqueness of covered 
information in the possession of consumer reporting agencies as 
expressed in the FCRA.41 

40 
The Commission's consent settlement with Trans Union on the issue of prescreening also 

permits Trans Union to sell prescreening lists to customers so long as they promise to make a firm offer 
of credit to each consumer on the list. Respondent argues, in a similar fashion as above, that the consent 
order's provisions permitting it to sell prescreened lists so long as a firm offer of credit is made also 
show that the order is not a reasonable fit with the asserted governmental interest. TUAB at 64-65. As 
discussed above, see supra n.28, there are significant differences between credit prescreening in which 
consumers receive a firm offer of credit under Section 604(3)(A) and target marketing. 

41 
City of Cincinnati v. Discovery Network, Inc., 113 S. Ct. 1505 (1993), cited by respondent, 

does not suggest otherwise. That case, in what the Court described as a "narrow" holding, id. at 1516, 
found unconstitutional a decision by the City of Cincinnati to remove newspaper racks used by com
mercial publications from certain street comers. /d. at 1507. The City cited visual blight and safety 
concerns as its justifications for the restriction. /d. at 1514-1515. Noting that nothing in the record 
suggested that news racks containing "commercial handbills" were more unattractive than news racks 
containing newspapers, id. at 1514-1515, the Court questioned whether the City's distinction between 
commerCial and more traditional publications was justified based on a record that showed that the 
restriction would remove 62 out of some 1500 to 2000 news racks. /d. ·By contrast, in this case the 
distinction between consumer reporting agencies and other companies reflects a legislative 
determination, backed by a legislative record of abuses in the credit reporting industry, that there were 
unique risks to privacy posed by the communication, without a permissible purpose, of covered 
information by those agencies. 
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In sum, we believe that the order is constitutional. Under the 
Central Hudson test, the FCRA directly advances a- subs1antial -
governmental interest -- namely, the privacy interest consumers have 
in preventing communication, without a permissible purpose, of 
covered i-nformation by consumer reporting agencies. The order 
directly advances this interest by barring Trans Union from distribut
ing or selling target marketing lists created by using covered informa
tion. Finally, the order is narrowly tailored to the asserted govern
mental interest. 

C. Analyzing the Speech as Fully Protected 

The result would be no different if the speech here were judged 
under the standard governing fully protected speech. Restrictions on 
"non-commercial" speech are subject to a higher level of scrutiny, the 
strictness of which is determined based on whether the law is deemed 
"content-based" or "content-neutral." To justify conte_nt-based regu
lation, the government must "show that the 'regulation is necessary 
to serve a compelling state interest and that it is narrowly drawn to 
achieve that end."' Boos v. Barry, 485 U.S. 312, 321 (1988). 
"Content-neutral" regulations must further "an important or substan
tial governmental interest unrelated to the suppression of expression," 
and their limitation on free speech must be "no greater than is neces
sary or essential to the protection of the particular governmental in
terest involved." Seattle Times Co. v. Rhinehart, 467 U.S. 20, 32 
(1984). 

We believe that the order is a "content-neutral" restriction, as that 
term has been articulated by the Supreme Cou~t. According to one 
recent Court opinion: 

As a general rule, laws that by their terms distinguish favored speech from dis
favored speech on the basis of the ideas or views expressed are content-based .... 
By contrast, laws that confer benefits or ~mpose burdens on speech without 
reference to the ideas or views expressed are in most instances content-neutral. 

Turner Broadcasting Sys., Inc. v. FCC, 114 S. Ct. 2445,2459 (1994) 
(citations omitted). 

Key to a determination of content-neutrality is the purpose 
underlying the restriction on speech. 
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The principal inquiry in determining content neutrality, in speech cases generally 
. . . is whether the government has adopted a regulation of speech..hecause of 
disagreement with the message it conveys. The government's purpose Is the 
controlling consideration .. A regulation that serves purposes unrelated to the con
tent of expression is deemed neutral, even if it has an incidental effect on some 
speakers or messages but not others. Government regulation of expressive activity 
is content neutral so long as it is 'justified without reference to the content of the 
regulated speech.' 

Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (citations 
omitted). 

As Congress stated in the Act itself, the FCRA was enacted "to 
require that consumer reporting agencies adopt reasonable procedures 
for meeting the needs of commerce .for consumer credit, personnel, 
insurance, and other information in a manner which is fair and equita
ble to the consumer, with regard to the confidentiality, accuracy, 
relevancy, and proper utilization of such information .... " Section 
602(b). This purpose was driven in large part .by Congress' finding 
of a need to ensure "a respect for the consumer's right to privacy," 
Section 602(a)(4), and to protect the continued viability of a banking 
system that had come to depend on "fair and accurate credit report
ing." Section 602(a)(l). Thus, Congress' purpose was not to sup-· 
press expression on the basis of its message, but rather to restrict the 
manner by which certain commercial information could be dissemi
nated to achieve the purposes described above.42 Likewise, in the 
case at hand, the order does not restrict the dissemination of Trans 
Union's target marketing lists because of their viewpoint or the ideas 
that they express; it restrains them because their source is Trans 
Union's consumer reporting database,43 and the purpose for which 
they are sought is impermissible under the statute. 

42 
The Supreme Court has upheld certain fo~~ of economic regulation which only incidentally 

burdened speech. In fTC v. Superior Court Trial Lawyers Ass'n, 493 U.S. 411 (1990), the Court noted 
that: 

This Court has recognized the strong governmental interest in certain forms of economic 
regulation, even though such regulation may have an incidental effect on rights of speech 
and association. The right of business entities to 'associate' to suppress competition may be 
curtailed. Unfair trade practices may be restricted. Secondary boycotts and picketing by 
labor unions may be prohibited .... 

/d. at 428 n.l2 (quoting NAACP v. Claiborne Hardware Co., 458 U.S. 886, 912 (1982)) (citations 
omitted). See also Ohralik v. Ohio State Bar Ass 'n, 436 U.S. 447, 456 (1978) (noting that these 
examples and others "illustrate[] that the State does not lose its power to regulate commercial activity 
deemed harmful to the public whenever speech is a component of that activity"). 

43 
See Rhinehart, 467 U.S. at 20-37 (court protective order restraining release of information 

obtained by command of the court through civil discovery process did not offend First Amendment 
where the same information could be disseminated if obtained from other sources). 
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To be sure, the FCRA is not wholly without some reference to 
content. The definition of "consumer report" is itself hinged in part 
on the subject matter of the information contained therein, i.e., the· -
seven enumerated characteristics. Nevertheless, the fact remains that 

_ Congress'_ justification for limiting the dissemination of consumer 
reports to certain permissible purposes was unrelated to its agreement 
or disagreement with a particular message, but rather was because of 
its substantial concern for the privacy of individuals. See City of 
Renton v. Playtime Theaters, Inc., 475 U.S. 41, 48 (1986) (zoning 
ordinance aimed at adult movie theaters was "consistent with our 
definition of 'content-neutral' speech regulations as those that 'are 
justified without reference to the content of the regulated speech."') 
(quoting, with emphasis, Virginia Pharmacy Bd. v. Virginia Citizens 
Consumer Council, Inc., 425 U.S. 748, 771 (1976)). 

Having deemed the order to be essentially "content-neutral," we 
now consider whether the order furthers a substantial state interest 
and is no greater than necessary to protect that interest. As discussed 
earlier in more detail, we conclude that there is· ·a substantial 
governmental interest in preventing unwarranted invasions of the 
individual's right to privacy in covered information. . We also 
conclude that the order is no broader than necessary to protect this 
interest. Specifically, the order does not limit Trans Union's ability 
to communicate similar information through means other than 
accessing its consumer reporting database.44 

In conclusion, we hold that, regardless of the test used to analyze 
the regulation here, both the FCRA and the order are constitutional 
under the First Amendment as narrowly tailored regulations designed 
directly and materially to protect against the harm of communication, 
without a permissible purpose, of covered information by consumer 
reporting agencies. 

VI. DOES THE ORDER ABRIDGE RESPONDENT'S 
EQUAL PROTECTION RIGHTS? 

In line with respondent's earlier First Amendment argument that 
the FCRA and the order treat it unfairly because other companies that 
do not fall within the definition of "consumer reporting agencies" 
may sell target marketing lists containing covered information, re
spondent contends that this distinction is arbitrary and thus violates 

44 
See supra n. 43. 
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its equal protection rights. In areas of social and economic policy, 
regulations that create classifications will be upheld against equal 
protection challenge "if there is any reasonably conceivable state of 
facts that could provide a rational basis for the classification." FCC 
v. -Beach Communications, Inc., 113 S. Ct_. 2096, 2101 (1993). As 
discussed above, Congress had a rational basis for distinguishing 
between consumer reporting agencies and other companies. Consum
er reporting agencies present unique problems for the protection of 
consumer privacy and special regulation of their activities was deter
mined to be necessary. Moreover, the FCRA and the order are nar
rowly tailored to address perceived problems of privacy without 
unduly burdening respondent's ability to do business. Indeed, as we 
have noted above, the order permits respondent to use "identifying" 
information from its consumer reporting database in its target market
ing business. Furthermore, it may supplement this information with 
credit data separately obtained for target marketing purposes. 

Respondent cites to the fact that the Supreme Court in Beach 
Communications, 113 S. Ct. at 2101 n.6, left opeii the question of the 
precise Equal Protection test when a restriction infringes on a 
fundamental constitutional right. But as we found in Section V, the 
FCRA and the order do not violate respondent's First Amendment 
rights and thus do not encroach on a fundamental constitutional right. 
Given this determination, we do not believe that respondent's equal 
protection challenge fares any better. 

VII. DISCOVERY ISSUES 

Respondent argues that the ALJ committed reversible error by 
relying on the Commission's TRW cons~nt order, the Commission's 
FCRA Commentary on prescreening and recent testimony by the 
Commission before Congress, and by refusing to permit Trans Union 
to obtain relevant underlying information and documents. See Trans 
Union Corp., Dkt. No. 9255, Order Denying Respondent's Motion 
for Access to Documents (Aug. 9, 1993). This decision relies on the 
statutory language, federal court case law construing that language, 
and relevant legislative history. We do not rely upon the TRW con
sent order, the FCRA Commentary, or recent testimony by the Com
mission. Consequently, respondent's argument that it was unfairly 
denied discovery of the underlying documents is now moot. One 
issue, however, remains. The ALJ referred to a letter sent to the 
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Commission by Senator Proxmire dated Oct. 8, 1971, which was not 
made a part of the record in the proceeding. That letter was_ not 
released to respondent during the course of the administrative litiga~ 
tion, nor is it available from any other source. Our decision is not 
based in _any part, nor have we relied, on the Proxmire letter. Accord
ingly, any error is harmless. 

VIII. CONCLUSION 

We hold that there is no genuine dispute of material fact that 
Trans Union's target marketing lists contain information bearing on 
one of_t~e seven enumerated characteristics, that the lists were creat- . 
ed with tradeline information that was originally collected in whole 
or in part by respondent with the expectation that it would be used by 
credit grantors for the purpose of serving as a factor in establishing 
the consumer's eligibility for one of the transactions set forth in the 
FCRA, and that this information is communicated to Trans Union's 
customers. We thus hold that Trans Union's target marketing lists 
are "consumer reports" within the statutory definition. Furthermore, 
we hold that Trans Union's customers do not have a permissible pur
pose for receiving targ~t marketing lists containing this information. 
We also hold that there is no genuine dispute of material fact about 
this question. We also hold that, regardless of the test used to ana
lyze the regulation here, both the FCRA and the order are constitu
tional under the First Amendment as narrowly tailored regulations 
designed directly and materially to protect against the very real harm 
of communication, without a permissible purpose, of covered infor
mation by consumer reporting agencies. Finally, we hold that the 
FCRA and the order do not violate respondent's equal protection 
rights, and that respondent was not prejudiced by its lack of access in 
discovery to documents on which the Colnmission did not rely in this 
decision. 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

I join in the Commission's order and generally in the majority · 
opinion holding that Trans Union's dissemination through its target 
marketing lists of information bearing on the credit worthiness, credit 
standing~ or credit capacity of consumers violated the Fair Credit Re-
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porting Act ("FCRA"). 1 I write separately to note certain different 
views related to the analysis of whether Trans Union:s target market
ing lists are consumer reports under the FCRA. See Slip op. at 10-34. 
I do not support the majority opinion to the extent that it may imply 
that the content of the information imparted should not be examined 
to determine the purpose for which that information was collected. 
Nor do I join in the majority's discussion of the consent agreement 
with TRW. 

Under Section 603(d) of the FCRA,2 a "consumer report" 
includes any "communication" of information "bearing on credit 
worthiness, credit standing, or credit capacity" that was "collected for 
the purpose of serving as a factor in establishing [a] consumer's 
eligibility" for credit or insurance or one of the other transactions set 
forth in the FCRA. I agree with the majority that Trans Union has 
communicated information relating to credit worthiness, credit 
standing, or credit capacity to its customers or their third-party 
mailers by providing them target marketing lists!3 

The next question under Section 603(d) is whether Trans Union 
collected the information to serve as a factor in establishing .eligibility 
for one of the transactions set forth in the FCRA. The majority states 
that: 

the plain meaning of the phrase -- 'which is used or expected to be used or collected 
in whole or in part for the purpose of serving as a factor in establishing the con
sumer's eligibility for ... '-- makes it clear that this language was aimed at limiting 

. coverage by focusing on ... the consumer reporting agency's reason for collecting 
the information, its expectation as to how it would be used, or the reason why the 
requester desires the information ... not on the actual content of the information 
imparted. 

See Slip op. at 12. The last portion oLthis statement gives me pause. 
It is true that the "focus" of the inquiry into why a consumer re

porting agency collected information need not be solely, or even 
primarily, on the "content of the information imparted." The majority 
opinion, however, may suggest a more narrow reading. To the extent 

15 U.S.C. 1681b and 1681e. 

2 
15 U.S.C. 168la(d). 

3 I agree with the majority that Section 603(d) does not require a showing that the recipients of 
infonnation had knowledge of that information to prove that "communication" occurred (see Slip.' op. 
at 31 n. 23), and I do not join the part of the majority opinion (id. at 29 and 31) that addresses the 
knowledge of Trans Union's customers. 
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that it may suggest that examination of the content of a communica
tion in such an inquiry would be improper or irrelevant in assessiqg 
the purpose of the communication, I cannot agree. 4 

Nothing in the statute or in the case law prohibits consideration 
of the ·content of information imparted in determining the purpose for. 
which the information was collected. Nor is there .any other apparent 
reason for doing so.5 Prohibiting an examination of content in deter
mining the purpose for which information was collected could pre
clude the consideration of highly probative evidence.6 Although I 
would not require that content be considered in this context, neither 
would I exclude content from consideration absent a reason for doing 
so, and I see none. 

I also do not join in the analysis of the majority concerning the 
consent agreement in FTC v. TRW Inc., 784 F.Supp. 361 (N.D. Tex. 
1991) (as modified on Jan. 14, 1993), except that I agree that the 
TRW order is not controlling in this proceeding. See Slip. op. at 27 
n.18. Trans Union's argument on this point is based on facts not in 
the record in this case or in TRW. We have no Commission opinion 
to enlighten us regarding the TRW order and no adjudicative record 
to compare to that in this case. I see no necessary inconsistency 
between the result in this case and the action the Commission took in 
TRW. Attempts to explain what the Commission intended in TRW 
and to compare the two cases as Trans Union proposes are simply not 
useful. 

4 
Two of my colleagues who support the majority opinion have said in a separate statement that 

"[IJ]othing in the statute, the case law, or the Commission opinion ... precludes the Commission from 
considering the content of the disseminated information as evidence of the purpose for which it was 
originally collected, used, or expected to be used." This post hoc clarification of the majority opinion, 
although welcome and consonant with my position, does not persuade me that the opinion could not 
reasonably be construed another way. 

5 
The majority itself, in deciding the purpose for which Trans Union collected the information 

it communicated to its clients, seems to rely on the fact that the target marketing lists in question · 
contained tradeline information. See Slip op. at 22-23. 

6 
Although the content of information communicated may not be determinative of purpose, it can 

evidence purpose. For example, communication to a credit card company of a-consumer's affiliation 
with an organization dedicated to lobbying for legislation to limit service charges by credit card 
companies might suggest that the purpose had little to do with assessing the creditworthiness, insur
ability or employability of the organization's members and perhaps more to do with purposes impenriis
sible under the FCRA. 
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SEPARATE STATEMENT OF CHAIRMAN JANET D. STEIGER 
AND COMMISSIONER ROSCOE B. STAREK, III-· · .· 

We write to clarify one portion of the Commission opinion 
dis~ussed in Commissioner Azcuenaga's Concurring Statement. In 
its argument, Trans Union attempted to deflect inquiry away from the 
purpose for which it had originally collected the tradeline information 
used in its target marketing lists. Such an-inquiry, however, is plainly 
required by the FCRA's definition of consumer report. Thus, in 
responding to Trans Union's argument, the Commission noted that 
one portion of the FCRA' s definition of consumer report "focuses" 
on the purpose for which the information· was originally collected, 
used, or expected to be used. Slip op. at 12. That is, in this context, 
the Commission must reach a co0:clusion as to Trans Union's purpose 
in collecting the information, not as to the content of the information. 

Nothing in the statute, the case law, or the Commission opinion, 
however, precludes the Commission from considering the content of 
the disseminated information as evidence of the-purpose for which it 
was originally collected, used, or expected to be used. Indeed, the 
Commission considered the nature of the information Trans Union 
communicated through the target marketing lists in concluding that 
the information had been collected for the purpose of serving as a 
factor in establishing a consumer's eligibility for credit, insurance, or 
one of the other transactions set forth in the FCRA. Slip op. at 22-24. 
Contrary to Commissioner Azcuenaga's Concurring Statement, the 
Commission never stated or implied that it was prevented from 
considering the content of the information imparted when determin
ing the purpose for which that information was collected. 

FINAL ORDER 

This matter has been heard by the Commission upon the appeal 
of respondent Trans Union Corporation from the Initial Decision~ and 
upon briefs and oral argument in support of and in opposition to, the· 
appeal. For the reasons stated in the accompanying Opinion, tD.e 
Commission has determined to affirm the Initial Decision to the 
extent that it is not inconsistent with the accompanying Opinion. 
Accordingly, the Commission enters the following order. 

It is hereby ordered, That respondent, Trans Union Corporation: 
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a) Cease and desist from distributing or selling consumer reports 
in the form of target marketing lists to any person unless_ respetltlen~ _ 
has reason to believe that such person either intends to make a firm 
offer of credit to all consumers on the lists or to use such lists for 
purposes- authorized under Section 604 of the FCRA. 

b) Maintain for at least five (5) years from the_date of service of 
this order and upon request make available to the Federal Trade 
Commission for inspection and copying, all records and documents 
necessary to demonstrate fully its compliance with this order. 

c) Deliver a copy of this order to all present and future manage
ment officials having administrative, sales, advertising, or policy 
responsibilities with respect to the subject matter of this order. 

d) For the five (5) year period following the entry of this order, 
notify the Commission at least thirty (30) days prior to any proposed 
change in respondent such as dissolution of subsidiaries, or any other 
change in the corporation that might affect compliance obligations 
arising out of this order. 

e) Within one hundred and eighty (180) days of service of this 
order, deliver to the Commission a report, in writing, setting forth the 
manner and form in which it has complied with this order as of that 
date. 

By the Commission. 1 

Prior to leaving the Commission, former Commissioner Owen and former Commissioner Yao' 
registered their votes in the affirmative for the Opinion of the Commission and the Final Order in this 
matter. 
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IN THE MA ITER OF 

L&S RESEARCH CORPORATION, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3534. Complaint, Oct. 6, 1991--Decision, Oct. 6, 1994 

This consent order requires, among other things, the New Jersey corporation and 
its officer to pay $1.45 million to the United States Treasury, prohibits the 
respondents from making misrepresentations regarding the efficacy of their 
bodybuilding and weight loss products, and requires them to possess competent 
and reliable scientific evidence to substantiate future bodybuilding and weight 
loss claims. In addition, the order restricts the use of endorsements, including 
"before" and "after" pictures, which do not represent the typical experience of 
users. 

Appearances 

For the Commission: Richard L. Cleland, Nancy S. Warder and 
Carol A. Kando. 

For the respondents: Paul M. Hyman, Hyman, Phelps & 
McNamara, Washington, D.C.' and Harry J. Levin, Levin & Rosen, 
River, N.J. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
L&S Research Corporation, a corporation, and Scott Chinery, indi
vidually and as an officer of said corporation ("respondents"), have 
violated Sections 5 and 12 of the Federal Trade Commission Act ( 15 
U.S.C. 45 and 52), and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
alleges: 

PARAGRAPH 1. Respondent L&S Research Corporation i.s a 
New Jersey corporation with its office and principal place of business 
located at 450 Oberlin Ave., S., Lakewood, New Jersey. 

Respondent Scott Chinery is the founder, chairman of the board, 
and chief executive officer of the corporate respondent named herein. 
Individually, or in concert with others, he formulates, directs, and 
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controls the acts and practices of the corporation, including the acts 
and practices alleged in this complaint. His office and pripcipal-f*ac~ _ 
of business is the same as that of the corporate respondent. 

PAR. 2. Respondents are engaged, and have been engaged, in the 
manufacturing, offering for sale, selling, advertising, promoting, and 
distributing to the public of nutrient supplements, including products 
sold under the name Cybergenics. Such products are foods and/or 
drugs as "food" and "drug" are defined in Section 15 of the Federal 
Trade Commission Act. 

PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondents have disseminated or have caused to be 
disseminated advertisements and promotional materials, including but 
not necessarily limited to the attached Exhibits A-C, all of which 
prominently feature pictures of the advertised products. These 
advertisements contain the following statements abo~t the following 
products: 

A. In regard to Cybergenics Total Body Building System: 

1. " ... [N]o other product works like Cybergenics Total Body Building 
System. This truly amazing breakthrough product is the result of the most 
sophisticated scientific research available. All of the before and after photos on this 
page show the results achieved with Cybergenics ... These photos accurately 
depict the ultra-powerful, muscle building, that is possible for anyone who uses this 
product in just 8 short weeks ... If you use this product as directed, you will 
experience the most incredible muscular development, fat depletion and total 
physique enhancement of your entire life." (Exhibit A) 

2. ''The Cybergenics Total Body Building System -is unlike any other product 
currently available to athletes anywhere. It is truly an amazing breakthrough in the 
science of physique enhancement that can enable·-anyone who uses it to add a sig
nificant amount of muscle to their physique in a very short time." (Exhibit A) 

3. It is" ... the absolute most effective means of building muscle in the world 
.... " (Exhibit A) 

4. It is " ... based on a bedrock of reliable scientific research. The mechanism 
which promotes unprecedented gains in lean body mass is based on an ingenious 
and extremely sophisticated theory called Anabolic Matrix Alteration (AMA). The 
premise of this theory is that the mechanism of anabolism can be emphasized as a 
priority metabolic cycle through the implementation of a broad, but extremely ex
acting scope of stimulus." (Exhibit A) 

5. "In just weeks after beginning, you will see a dramatic increase in muscle, 
a noticeable depletion of body fat. .. " (Exhibit A) 

. 6. "Nothing on earth builds muscle like this amazing system." (Exhibit B) 
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7. "The amazing before and after photos on this page depict the incredible 
muscle-building and fat-loss power of the most sophisticated muscl~ding sys-
tem in the world .... " (Exhibit B) -

8. "This product builds muscle every time." (Exhibit B) 

B. In regard to Cybergenics for Hard Gainers: 

1. ''This system singularly addresses the unique metabolism of the hard gainer 
and finally creates the potential for unprecedented gains ... " (Exhibit C) 

2. "A system of unparalleled power that really supplies you with all the ele
ments and tools, to accomplish ... ultimate muscle mass." (Exhibit C) 

3. It is " ... the most revolutionary mass-building system ever created." 
(Exhibit C) 

4. "A methodology which if used properly, can literally change your physical 
appearance and strength in 60 short days." (Exhibit C) 

5. It is" ... a complete package incorporating state-of-the-art supplements to 
support mass building. Everything you need to begin making significant gains is 
in this box[.]" (Exhibit C) 

PAR. 5. Through the use of the statemel!ts contained in the 
advertisements referred to in paragraph four, including but not 
necessarily limited to the advertisements attached as Exhibits A-C, 
respondents have represented, directly or by implication, that: 

A. In regard to Cybergenics Total Body Building System: 

1. The product component of Cybergenics Total Body Building 
System causes its users to lose more body fat and to gain more 
muscle than non-users of the product, all other conditions remaining 
equal. 

2. The product component of Cybergenics Total Body Building 
System causes its users to lose body fat and to gain muscle more 
rapidly than non-users of the product, all other conditions remaining 
equal. 

3. Cybergenics Total Body Building System causes its users to 
gain more muscle than users of other body building products, all 
other conditions remaining equal. 

4. Scientific research demonstrates that the· product component 
of Cybergenics Total Body Building System causes its users to gain 
more muscle than non-users of the product, all other conditions 
remaining equal. 

5. The product component of Cybergenics Total Body Building 
System works for all people who use it. · 
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6. Cybergenics Total Body Building System is new and unique. 

B. In regard to Cybergenics for Hard Gainers: 

1. · Cybergenics for Hard Gainers is new a~d unique. 
2. The product component of Cybergenics for Hard Gainers 

causes its users to gain more muscle than non-users of the product, all 
other conditions remaining equal. 

3. Cybergenics for Hard Gainers causes its users to gain more 
muscle than users of other body building products, all other condi
tions remaining equal. 

PAR. 6. In truth and in fact: 

A. In regard to Cybergenics Total Body Building System: 

1. The product component of Cybergenics Total Body Building 
System will not cause its users to lose more body fat and to gain more 
muscle than non-users of the product, all other conditions remaining 
equal. 

2. The product component of Cybergenics Total Body Building 
System will not cause its users to lose body fat and to gain muscle 
more rapidly than non-users of the product, all other conditions 
remaining equal. 

3. Scientific research does not demonstrate that the product 
·component of Cybergenics Total Body Building System causes its 
users to gain more muscle than non-users of the product, all other 
conditions remaining equal. 

4. The product component of Cybergenlcs Total Body Building 
System does not work for all people who use it. . 

5. Cybergenics Total Body Building System is not new and 
unique. 

B. In regard to Cybergenics for Hard Gainers: 

1. Cybergenics For Hard Gainers is not new and unique. 
2. The product component of Cybergenics for Hard Gainers does 

not cause users to gain more muscle than non-users ofthe product, all 
other conditions remaining equal. 
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Therefore, the representations set forth in paragraph five A (1), 
(2), and (4) through (6); and five B (1) and (2) wer-e, ancrafe,-false 
and misleading. 

· PAR. 7. ThroUgh the use of the statements contained in the ad
vertisements referred to in paragraph four, including but not necessar
ily limited to the advertisements attached as Exhibits A-C, respon
dents have represented, directly or by implication, that at the time 
they made the representations set forth in paragraph five A (1) 
through (3) and (5); and five B (2) and (3), they possessed and relied 
upon a reasonable basis that substantiated such representations. 

PAR. 8. In truth and in fact, at the time they made the representa
tions set forth in paragraph five A (1) through (3) and (5); and five B. 
(2) and (3), respondents did not possess and rely upon a reasonable 
basi~ that substantiated such representations. Therefore, the repre
sentation set forth in paragraph seven was, and is, false and mis
leading. 

PAR. 9. Respondents have disseminated or have caused to be 
disseminated advertisements and promotional materials, including but 
not necessarily limited to the attached Exhibits D-G, two of which, 
Exhibits D and E, prominently feature pictures of the advertised 
products. These advertisements contain the following statements 
about the following products: 

A. In regard to Cybertrim: 

1. "Cybergenics Cybertrim Fat Loss System is the most comprehensive, 
safest, and most effective approach to fat-loss that is on the market today." (Exhibit 
D) 

2. "Through the implementation of a plethora of landmark technological 
innovation .... CYBERTRIM offers everyone, regardless of genetic predisposi
tions, the potential to experience the single most, incomparable weight-loss and 
body-shaping ever seen in the history of medically approved appearance enhance
ment sciences:" (Exhibit D) 

3. "CYBERTRIM controls the appetite more effectively than any other 
product by not only suppressing hunger but by also actually blocking the biochem-
ical messages stimulated by the catabolism of fat." (Exhibit D) · 

4. " ... CYBERTRIM allows for the maximum depletion of body fat while 
actually gaining muscle." (Exhibit D) 

5. "CYBERTRIM' s concentrated formulas incorporate the following power
ful, research-driven ingredients: chromium picolinate (clinically proven to b;uild 
muscle, reduce fat and lower cholesterol) .... " (Exhibit D) 
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6. "CYBERTRIM is the most sophisticated fat-loss system in the world. It 
is designed for the fastest possible weight loss ever. It is research-proven, medical-
ly approved, extremely easy to use .... " (Exhibit D) ~--

7. " ... CYBERTRIM is a major breakthrough in safe, medically approved 
weight loss. The product ... has been thoroughly tested in both laboratory and 
clinical trials." (Exhibit E) . 

8. "The formulas and components of this revolutionary product are propri
etary and cannot be duplicated." (Exhibit E) 

B. In regard to Mega-Fat Burner Tablet~ (also called Super Fat
Loss Tablet): 

1. " ... [H]elps to increase the body's ability to burn fat for energy." (Exhibit 
E) 

2. "It can be used ... to maintain your weight loss." (Exhibit E) 

C. In regard to Cybergenics QuickTrim: 

1. "QuickTrim is the absolute fastest way possible to lose weight!" (Exhibits 
F and G) 

2. "There is nothing else that even remotely compares to this truly revolution
ary product!" (Exhibits F and G) 

3. "This medically-approved, weight-loss miracle uses the research-proven 
technology that is on the cutting edge of nutrition science." (Exhibits F and G) · 

4. "Whether you're trying to lose a lot or that last stubborn 15 lbs., this ... 
can release you from excess weight -- all in just two short weeks!" (Exhibits F and 
G) 

5. "QuickTrim is extremely easy to use, and does not require any great effort. 
Rather, it is an ingenious technology whereby the body is gently coaxed into an 
accelerated lipotropic (fat-burning) state." (Exhibits F and G) 

6. "It's also great for maturing women whose metabolism is beginning to 
slow down." (Exhibits F and G) 

PAR. 10. Through the use of the statements contained in the ad
vertisements referred to in paragraph nine, including but not neces
sarily limited to the advertisements attached as Exhibits D-G, respon
dents have represented, directly or by implication, that: 

A. In regard to Cybertrim: 

1. The product component of Cybertrim causes its users to lose 
body fat and weight more rapidly than non~users of the product, all 
other conditions remaining equal. 
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2. The product component of Cybertrim causes its users to lose 
more body fat and weight than non-users of the p_roduet;-all_other 
conditions remaining equal. 

3. Cybertrim causes its users to lose more body fat and weight 
than. users of all other weight loss products, all other conditions re
maining equal. 

4. Cybertrim is superior to other appetite suppressants on the 
market. 

5. Cybertrim suppresses hunger and blocks biochemical mes
sages stimulated by the catabolism of fat. 

6. The product component of Cybertrim causes its users to gain 
more muscle than non-users of the product, all other conditions re
maining equal. 

7. Cybertrim contains an ingredient, chromium picolinate, which 
has been clinically proven to build muscle, reduce fat, and lower 
cholesterol. 

8. Scientific evidence demonstrates that the product component 
of Cybertrim causes its users to lose more fat and weight, and gain 
more muscle, than non-users of the product, all other .conditions 
remaining equal. 

9. Cybertrim is new and unique. 

B. In regard to Mega-Fat Burner Tablet (also called Super Fat
Loss Tablet): 

1. Mega-Fat Burner Tablet causes its users to burn more fat, 
compared to non-users of the product, all other conditions remaining 
equal. 

2. Mega-Fat Burner Tablet causes ifs users to maintain weight 
loss longer, compared to non-users.of the product, all other condi
tions remaining equal. 

C. In regard to Cybergenics QuickTrim: 

1. The product component of Cybergenics QuickTrim causes its 
users to lose more weight than non-users of the product, all other 
conditions remaining equal. 

2. The product component of Cybetgenics QuickTrim causes its 
users to lose fat and weight more rapidly than non-users of the prod-
uct, all other conditions remaining equal. · 
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3. Cybergenics QuickTrim causes its users to lose weight more 
rapidly than users of all other weight loss products, all_other-COOd~-: 
tions remaining equal. 

4. Cybergenics QuickTrim provides a benefit to maturing 
women which causes maturing women to lose more weight than non
users of the product, all other conditions remaining equal. 

5. Scientific evidence demonstrates that the product component 
of Cybergenics QuickTrim causes its users to #lose more weight or fat 
than non-users of the product, all other conditions remaining equal. 

6. Cybergenics QuickTrim is easy to use and does not require 
any great effort. 

PAR. 11. In truth and in fact: 

A. In regard to Cybertrim: 

1. Scientific evidence does not demonstrate that the product 
component of Cybertrim causes it users to lose more· fat and weight, 
and gain more muscle, than non-users of the product, all other condi-. 
tions remaining equal. 

2. Cybertrim is not new and unique. 

B. In regard to Mega-Fat Burner Tablet (also called Super Fat
Loss Tablet): 

1. Mega-Fat Burner Tablet does not cause its users to maintain 
weight loss longer, compared to non-users of the product, all other 
conditions remaining equal. 

C. In regard to Cybergenics QuickTrim: 

1. Cybergenics QuickTrim does not provide a benefit to matur
ing women which causes maturing women to lose more weight than 
non-users of the product, all other conditions remaining equal. 

2. Scientific evidence· does not demonstrate that the product 
component of Cybergenics QuickTrim causes its users to lose more 
fat and weight than non-users of the product, all other conditions re
maining equal. 

3. Cybergenics QuickTrim is not easy to use and does require. 
effort. 
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Therefore, the representations set forth in paragraph ten A (8) and 
(9); ten B (2); and ten C (4) through (6) were, al).d are;--fals_e_ and 
misleading. 

PAR. 12. Through the use of the statements contained in the ad
vertisements referred to in paragraph nine, including but not neces
sarily limited to the advertisements attached as Exhibits D-G, respon
dents have represented, directly or by implication, that at the time 
they made the representations set forth in paragraph ten A (1) through 
(7), ten B ( 1) and (2), and ten C ( 1) through ( 4 ), they possessed and 
relied upon a reasonable basis that substantiated such representations. 

PAR. 13. In truth and in fact, at the time they made the repre
sentations set forth in paragraph ten A ( 1) through (7), ten B ( 1) and 
(2), and ten C ( 1) through ( 4 ), respondents did not possess and rely 
upon a reasonable basis that substantiated such representations. 
Therefore, the representation set forth in paragraph twelve was, and 
is, false and misleading. 

PAR. 14. Through the use of statements in advertisements, in
cluding but not necessarily limited to the adverti"sements attached as 
Exhibits A-D and F-G, and depictions, including pictures of individ
uals "before" and "after" a period of use of the advertised product, 
contained in those advertisements, respondents have represented, 
directly or by implication, that testimonials from consumers appear
ing in advertisements for Cybergenics Total Body Building System, 
Cybergenics for Hard Gainers, Cybertrim, and Cybergenics Quick
Trim reflect the typical or ordinary experience of members of the 
public who have used the products. 

PAR. 15. Through the use of the statements contained in ad
vertisements, including but not necessarily limited to the advertise
ments attached as Exhibits A-D and F-G, and depictions, including 
pictures of individuals '.'before" and "after" a period of use of the 
advertised product, contained in those advertisements, respondents 
have represented, directly or by implication, that at the time they 
made the representation set forth in paragraph fourteen that such 
representation was true and that respondents possessed and relied 
upon a reasonable basis that substantiated such representation. . 

PAR. 16. In truth and in fact, testimonials from consumers ap
pearing in advertisements for Cybergenics Total Body Building 
System, Cybergenics for Hard Gainers, Cybertrim, and Cybergenics 
QuickTrim do not reflect the typical or ordinary experience of mem
bers of the public who have used the products and at the time they 
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made the representation set forth in paragraph fourteen, respondents 
did not possess and rely upon a reasonable basis that substantiated 
such representation. Therefore, the representation set forth in para~ 
graph fifteen was, and is, false and misleading. 

PAR. 17. Through the use of pictures of a man "before" and 
"after" he used Cybergenics Total Body Building System for six (6) 
months in advertisements, including but not necessarily limited to the 
advertisement attached as Exhibit A, respondents have represented, 
directly or by implication, that this man is typical of users of the 
product and that the results depicted in the "after" picture reflect the 
typical or ordinary experience of members of the public who have 
used the product. 

PAR. 18. In truth and in fact, prior to the time the "before" 
picture of this man was taken, he was a champion body builder. 
Therefore, he is not typical of users of Cybergenics products and his 
results as depicted in the "after" picture do not reflect the typical or 
ordinary experience of members of the public who have used the_ 
product. Therefore, the representation set forth in paragraph seven
teen above was, and is, fals.e and misleading. 

PAR. 19. The acts and practices of respondents as alleged in this 
complaint constitute unfair or deceptive acts or practices and the 
making of false advertisements in or affecting commerce in violation 
of Sections 5(a) and 12 of the Federal Trade Commission Act. 
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of ,use from both the sden· . 
·lltic and medical communiria 

as as fiom professional bodybuildm. 
10p !lainers. and athletes from all sports 
where strength. muscle-mass and 
stamma are importanr. 
.,. Renowned medrcal expen. Steven 
Crawford. M.D .. from the prestigious All
:\merican Sports Medicine. calls it "a rrue 
and unprecedented milestone in the field 
or sports medicine: a narural produl1 that 
really works m adding pounds of rure 
muscle-fast.'· 

H.K. fan[wani. M.D .. Ph.D .. and 
member of the exclusive Royal Sociel)' of 
Medicine says. ''The C~ lblal Body 
Building Sy.;lffll is unlikt any or her prodUCt 

, ~Jrrcntl\· J\'aJiabk tC' athletes anvwhere 
It '' tni\ an amaztnl! t>reak!hrough m the 
:'llt'nCe ~,,. f'~\SIQllf' enhancemeni that 
.:an cnat>le am·one who uses u tO add a 
Sll!ntficanr amount of muscle tO their 
rli~'SJ~Ut' m a ve[\· shon ume.· · 
~ Renowned fitness expen and celebrit:
tramer Dam·! James. whose .::1ent list m
dudes names \Ike Eddre Murph~·- :\rsemo 
Hall and the Jackson Brothers. tC' name a 
fc:•w. (ails the C_vbergemcs Total Bod~ 
BU!Idmg S\'Stem ··the at>solute mC'st eiTec
!IVe meanS Of bwldtng muscle In the 
world -a pr~ that works bener than 
anytlung else anywhere·· 
.,. Eric Dorsey. super -star defensive end 
from the Super Bowl Champion. Ne-.o.· 
'tbr!l. Giants says. ·'It made me biggc" and 
suongo- than I Mr thought I could be. 
This &s arnumg be)ond anything 
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n.;..,....r 1
....._,• --- useif. Jt 

l.couldiJO[~ 
10 this extent without it. 

.,. DLDT. NPC Mr. US'\ and pos-
sessor of !he ~d's most rn.a.ssM! pey.;ique. 
says. ·'There is nothing dse that vioitls like 
Cybergrrucs-nolhing even comes close." 
.,. Musclr Tralfung 11/usrrated reponed in 
rhe .-\ugusr ·go issue that --cybergenics 
Total Body Building System is the first real 
altemauve to anaboUc steroids." 
.,. .A.nd Bob Kennedy's Muscle Mqg lntema
nonal sa1d of (\'bef!(enics in the :-Jovember 
·qr issue: "The cybergenics Total Body 
Building Sy.;tem seems to have a metaphys
ical mystique about it-tike an anciem 
/ormula wuh herculean power that chisels 

the body into ~oms-UIIe proponions ... 
The Cvbergemcs Total Bodv Building 

S~'Stem IS based on a bedrock of retiable
SCientific research. The mechanism which 

118F.T.C. 

prerr!Rof 
this theory is that mechanism of ana-
bolism can be emphasized as a priori!)' 
metabolic ()de through !he implementation 
of a broad. but extremely exacting scope oi 
stimulus. This theory. nearly a decade old . 
is drawing critical and unprecedented 
suppon from members of the sc1enufic 
medical communities . 
.,. Dr. Doug Price. from !he Counc~ of Spons 
lr''Jries and Phvsical Firness and a sLx
time All-American shotpuner sa}'3: · ·c~t•er. 
genies· :\MA theor\' is redefining the Wd\. 

we look at building· muscle. The. concerr. 
is briltiam and indeed very impressi\'e.· · 

The Cybergenics Total Body Buildm~ 
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. or evening. kit 
also a complete dierary regimen 
which is the third piece 10 the Cybergenics 
anabolic aiad. u is importam 10 noce thar 
this system is extremely easy 10 use and. 
if used properly. works every time. 

If you ha...e never used this remarkable 
sysrem before. you awe ir 10 yourself 10 uy 
i!. In jus! weeks after ~g. you will see 
a dramatic increase in muscle. a noticeable 
depletion of body fat. and an mcrease in 
strength and increased energy levels. There 
is aufy nothing else in rhe world like the 
Cybergenics Total Body Building Sysrem! 

The Cyber!jeniCS 'lblalBody Building Systen is guaran
. teed ID produce the most phenomenal muscle-building 
and fat -depleting results possible or ~ wt11 refund 
your money-unconditionally. In fact.~ guarantee 
that if used properly. this system wt11 dr.urWia.lly 
chan!je yow entire physiqut in just bO shon days. No 
other company can make this otfer because no other 
product worX.s like the Cybergmics 1btal Body Building 
s~. nus au1y amazing bruklhrough proc1ua 1s the 
result of the most sophisticated scientific research 
iMiilable. AD ol the bdore and ahrr photos on thi.s ~ 
show the results ac~ with CyberJmics- They M!le 

all taken (WO months apan except for Franco Santor
ieUo's. which M!le taken five months apan. 1bese 
phocos accwalely depict the u.lull-powerful, muscle
building, thalls possible for anyone wbo uses this 
product In just 8 5bort weeks. If you UBe this produa 
as cllmted. tbe 111011lllaedlble 
IIIU5QIIar md lDilll 

R=ti=a~\ 
I 

Please Rush Me The Following: 
1 

= 60 DAY KIT S139.95 ::- 120 DAY KIT S219.95 II 
= CVBER VIDEO S1995 

•f"f(ftll,.l1101'0fl. V'lol!l 1(1A 

L&S RESEARCH CORPORATION 
·~~~~ UillftiiOOG .... JerWt0171JlfiJ081l6J·~ 
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2 4 yr old llarry 
Thanos' photos 

depiCI 1 he lncrrd· 
iblr mass building 
and fat loss powtr 
ol Cybl"rgtnks in 

;1 mere bO days. 

• 
CUI a;:rnO:s!1~7J' 
sccllon bdort and 
af!er Cybl"rgrnlcs. 

,/'" 

.Y ,, I~ AV•ll•blr = ~-- - r:.i 
' -....., lllfrOI~IiORally L!So\t!oO.,._....,_._., uc ••~S• .-...•a•L~""'''"" M11 ... 'CP'l 

·amSiing 
Wen 24 ~ar old Harty Thanos 
began his 60-day Cybergl!nics cycle. he 
never even dreamed that his phys!QIIt 
and entire life would change so 
dramatically in just two momhs. He 
would later say of his experience. "You 
know. ! saw the ads for years: the 
before and after pictures and all. btu I 
wasrn sure if it would work foe me. Btu 
insidr. I had a burning desire w be clu: 
besl thai I could be. So I gave it J Hy 
There arc no words to desn ibt· j11s1 ht>w 
powerful this p10d11rl i~. 1 mran yo11 
how 10 experience it to bdirw it I 
could see my body changr rwry day' II 
was the most fDrrtpclling thing I have 
rvrr experienced. Cytwr~·nirs h;L~ ma1k 
if possible for me to live my thrarn · · 

lhe amazing he fore and alice ph<•l< '' 
on rh.is page d<•pktthc inqt•dil>lt• mus< lc 
building and fat·loss power (lf.tht• um~c 
""flhisticated mnsrlr lwil<ling s:--<tt'rll "' 
lhr world. the \ybrrgcnirs Total 
flotlybuilding System. This ama1.ing 
product iS the Only produrt of iiS kind II 
tht• world that is unmndirionallv ~uar;m 
reed to produce the kind of rrsiclts 11<111 y 
Thanos experietKed in jus1 oO sh(lrt 
days. If you have never uied f1. you owt· 11 
to yowself and to JUur future 10 uy i1 n(lw 
You cannot mjssl This produu bui!tb 
muscle Cl-t'ty time. )us! ask Harry 

DON'T DELAY! QRDER NOWOI =- . 1-800-635-897 

,> ~. ~,·~~ Cyb<•~;<nics ~ ••• ,~·-··-r-~-L , ... _....... ~.......... . =· .. -··+·r:rr .,. ·-·"- - ...... , . - . 
_) - -, - \ •' - "-./ .~ I ", ,; ~[.Iff· ~r: ~- In·~-···(-:: . .. . EXl!IBI'l B / , \, i .;~;\·~···~. ~ ... 

....... ,,.;.·~'·:·::::·~-~·~'..i:\\ j"~-l:il ; J:}j) ' ~- A. ~ : ·'"'"::;"" IJJ ... . ~ 
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IIIII 
Your product is truly amazing. I have 

tried everything and every way to lose fat but 
nothing worked. Your program changed my 
whole life. ·Not only did l·lose fat quicker than 
I ever thought possible, but I actually gained 
a lot of muscle at the same time! 

. -JOHN GORDON 

I never thought I could look like t'"lis. In 
6 weeks I lost 31 lbs. and toned & reshaped my 
body. I still can't believe it's me when I look in 
the mirror! Thank you, CYBERGENICS! 

-BARBARA BUTTERFIELD 

GUARINTEm m WORK! 
Cybergemcs CYBEffiRIM IS guaranteed to produce phenomenal were taken e1ght weeks apar1 and Penny Estelle's. wh1ch were taken 
results or we woll refund your money-uncond1t1onalty1 No other fourteen days apart "These photos accurately represent the 
company can make th1s oHer, because no otner proclucl works l•ke ultra-powerful we•g~t-loss that •s poss1ble lor anyone who uses 
CYBEffiRIM "Th•s truly amazong breakthrough program IS the product CYBERTRIM m 1ust 5 snor1 weeks II you use th,s product as dorectecl. 
of the most sophoStocated scoen!llic research avaolable. All d! :he before you will expe••ence the most .ncredoble weoghf.loss at your entore t•le 
and alter photos on these pages are the product at Cybergen•cs. They We guarantee ot' 
were all taken s•x weeks apart~xcept lor John Gordan·s. whoch :104 11~ 
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CYIIERGENICS FOR HARD GAINERS KIT 1!.uw OOCLOOG• '$13995 t 
------ ------ I 
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arely in medical annals has a 
single development had such 
an immediate and significant 
impact as has the newly· 

developed Cybergenics CYBERTRIM 
weight-loss technology. 

· Through the implementation of a 
plethora of landmark technological 
innovation, Cybergenics' revolutionary 

CYBERTRIM of· 
fers everyone, 
regardless of 
ger.et:c predispo
sitions, the poten-

118 F.T.C. 

tial to experience , 
incomparable weight-loss and body
shaping ever seen in the history of 
medically approved appearance
enhancement sciences. 

Never has a product received such 
a universal accolade of praise from 
members of the medical profession, as 
well as fitness experts and authorities. 
It has been called "sheer genius-a 
remarkable product that makes weight· 
loss easier, taster and more pennanent 
than anything else e-ver de'YI!oloped ," 
by H.K. Panjwani, M.D., Ph.D .• re-
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All ot the before and after photos on theN 
pages were taken six weeks apart (with tl\~ 
exeeption of John Gordon's and Ray Fonns 

which were Utken eigllt -liS ap~~rt, and 
lisa Macrina·s. which were laken 14 
days apart) and -"' !WpeNised 

independt~ntly. They clearly demonatntte 
the powerful weight-loa power of this tn.dy 

amazing breakthrough product. 

913 
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profile will actually enhance your 
energy levels, making you feel livelier 
and more energetic. 

CYBERTRIM is extremely easy 
to-use. 
CYBERTRIM's concentrated for· 
mulas also incorporate the fol· 

lowing powerful, research-proven 
ingredients: chromium picolinate 
(clinically proven to build muscle. 
reduce tat and lower cholesterol), 
camiiine (ior acceleraied fi:ll·i~j. 
anti-oxidants (for tree radical 
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scavenging), as well as an. ultra
sophisticated profile of vitamins, 
minerals, fibers and enzymes to op
timize the depletion of body fat, while 
simultaneously replenishing and 
nourishing mur~lo cells: 

A Cybergenics skinfold caliper 
is included to measure fat-loss 

progress. 
CYBERTAIM is the most sophis· 

ticated fat-loss system in the world. It 
is designed for the fastest possible 
.... -eight-loss ever. It is research-prover., 

:e·::Lcally approved, extremely easy 
to use, and 100% 
natural. Use it now 
and change the 
way you look 
and feel. 

ll8F.T.C. 
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ybergenics 
duce the most ptMtnOirnll 
muscle-toning and 
ble or we will refund 

unconditionally! No other r.r11rnn,..nv ..,_ 

because no other produt:t 
truly amazing brEtakthn:>u~Jh 
the most sophisticated 
All of the before and after 
the product of Cybergenics. 
six weeks apart-except for 
Ray Ford's which were taken 
Lisa Macrina's, which were 
apart. These photos accurately 
powerful weight-loss that is possible 
uses CYBERfRIM in just 6 short weeta., 
product as directed, you will ex[Ktrienc::e 
credible weight-loss of your 

Deer Sin; 
-lnmrl/fecouldl-~ ,,.,,_,,,.-lei--,...,.. 
productal I em 10,., w1t11 11M! 
rwaullllllal,__, __ ., 
-ltelr.Fo<aolangl-lrlediJO 
,..rtJio10MiheuU.I511>& -1/Uflt 
could norrooo. l'our prvducl 11a 
o_notllldmoroloo•lllo welglllllltd 
lonoflr blcomo .,., 1 ,,..,.. _,..., 
ro 111. I low rour produch ond ril 
rwcommondr,_,eo_.,.,..l.._. 
llgoin. mr ,..,., !Ilona. 

Smcorwrr. 
lru....,rrno 
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FAT BURNER 

Featuring Fat
Metabolizing: 
VItamins, 
Minerals, 
Upotroplcs, 
Amino Acids, 
Abers, Enzymes 

Designed to provide you with a unique 
mixture of nutnents, herbs, fibers and en
zymes. this sophist-icated fat-burner ac
tually helps to increase the body's ability 
to burn fat for energy. It can be used wtth 
CYBEATRIM for maximum results. or after 
vour CYBERTAIM cvcfe to maintain vour 
weight loss. Cybergenics CYBEATRIM 
includes: 
1. Key fat burning vitamins and mmerals. 
2. Lipotropic Optimizer Complex from: 

Choline. Inositol. Betaine. Lecithin. 
Linoleic and Oleic Acids. and 
Medium Chain Triglycerides. 

3. Lipotropic Amino Acid complex from: 
L-Carnitine. Methionine. DL
Phenylalanine. Taurine and Glycine. 

4. Herbal complex from: Buchu. 
Chickweed. Couch Grass. Cornsilk. 
Cranberry, Hydrangea. Juniper Ber
ries. Urva Ursi. 

5. Fiber complex from: Grapefruit Con
centrate. Glucomanan, Galactoman
nan. Oatbran. Vegetable Cellulose. 

6. Enzyme complex from: Lipase. 
Cellulase. Amylase. Papain and Papaya. 

~- Plus 100 mg of Chromium Pico\inate 
a clinically-proven muscle builder and 
fat reducer. 

SATISFACTION GUARANTEED: 
TO ORDER CALL 
1·800-635-8970 

B·9"lZC' 
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'' CYBERTRIM is the best thing to 
ever happen to me! This product helped 
me to change my whole life!~~ · 

RAY FORD 

Tum lht! "-'9t! lor more nnoros 
ot Sllrbllrll llno Olht!rs wno •t! 

cnangec rnerr '•>'es w•rn CYSEATRIM' 

917 
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To order C ybersenio Quicklnm lor S4 9. 95 
c.aUJ.8()().6JS-8970orrr · 

L&S ~rch Cofll .. 4500ber!in Ave. S ~TTT">""" F 
JO D•r S.usl•ction 1 -""'ll..L.L ... " 
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H"'~ '""' 1"\t'l" hold a n:a'<l!liO lasr .. ~.gill l..t0 '1d\"OC '"" v.anl<'d 10 grt 1n1n lhJII!X'< 1Ji dr"· 
i01 d v.rdd1ng. prom II"UniOII Of lOrn(' Olhrr lj)l"(kll 1"\rnl 0r mJ\"Ix' \OU \lt'I"C dn:JUIO$Ih,Jl cl> ,,r· 
·~'"'allan v.-t..>n '""' v.U<Jid hJ\r 10 v.ear a b.Jih•ns <u111n pu!Ji~' \\rll. QuiciJrim v.J• <J<v·,,, .. 
\lotth n.ddl~r--1~ k1nchol ~tucliiOn~ tn mtn<l It cdn hrtp \Ou tu kN" \l.rtc;:hl Jnd loo.._ \!•u· '"' 1 
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EXHIBITG 

''I only h8d .. 2 weeks ••• '' __ 
" It was going to be the dream vacation 

for me, but not if it meant a bikini, no way! 
In desperation, I .tried QuicJCfrim, and in 
just 2 short weeks lost 22 lbs. and 
had the rime of my life! I had never 
felt or looked so good. Quicl<frim 
is incredibie! ' ' 

-..· 

QlllCKTR!M 

~·~~ Quicl{frim is the absolute fastest possible w:~y to lose weight! 

... ,.;o,blol1 
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DECISION AND ORDER 

- . -

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been f\Jrnished thereafter with a 
·Copy of a draft of complaint which the Bureau of Consumer Protec
tion proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents, their attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not consti
tute an admission by respondents that the law has been violated as 
alleged in such complaint, or that the facts as alleged in such com
plaint, other than jurisdictional facts, are true and waivers and other 
provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said act, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the execut
ed consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional find
ings and enters the following order: 

1. Respondent L&S Research Corp-oration is a corporation or
ganized, existing and doing busines~. under and by virtue of the laws 
of the State of New Jersey, with its offices and principal place of 
business located at 450 Oberlin Ave., S., in the City of Lakewood, 
State of New Jersey. 

Respondent Scott Chinery is an officer of said corporation. He · 
formulates, directs, and controls the policies, acts and practices. of 
said corporation, and his principal office and place of business is 
located at the above stated address. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 



L&S RESEARCH CORPORATION, ET AL. 921 
896 

Decision and Order 

ORDER 

For purposes of this order the following definitions apply~: ~--

A. ~'~ompetent and reliable scientific evidence" shall mean tests, 
analyses, research, studies, or other evidence, based on the expertise 
of professionals in the relevant area that has been conducted and 
evaluated in an objective manner by persons qqalified to do so, using 
procedures generally accepted by others in the profession to yield 
accurate and reliable results. 

B. "Substantially similar product" shall mean any product that 
is substantially similar in composition, in terms of the types of 
ingredients that it contains, or possesses substantially similar 
properties. 

I. 

It is ordered, That respondents, L&S Research-Corporation, a 
corporation, its successors and assigns, and Scott Chinery, individual
ly and as an officer of said corporation, and respondents' agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the manufac
turing, labeling, advertising, promotion, offering for sale, sale, or 
distribution of the product component of Cybergenics Total Body 
Building System, Cybergenics for Hard Gainers, or any substantially 
similar product, in or affecting commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from representing, in any manner, directly or by implication, that: 

A. Any such product component causes a user of such product 
to achieve greater or more rapid loss of fat or gain of muscle than a 
non-user of such product; or 

B. Any such product component works for all users. 

II. 

It is further ordered, That respondents, L&S Research Corpora
tion, a corporation, its successors and assigns, and Scott Chinery, 
individually and as an officer of said corporation, and respondents' 
agents, representatives, and employees, directly or through any cor~ · 
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poration, subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offerin.g_for sale, 
sale, or distribution of Cybergenics Mega-Fat Burner Tablet· (also 
known as Super Fat-Loss Tablet) [referred to herein as Cybergenics 
Mega-Fat Burner Tablet], or the product component of Cybertrim, 
Cybergenics QuickTrim, or any substantially similar product, in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that: 

A. Any such product component or Cybergenics Mega-Fat 
Burner Tablet causes a user of such product to maintain weight loss 
longer than a non-user of such product; or 

B. Any such product component or Cybergenics Mega-Fat 
Burner Tablet provides a benefit to a maturing person who uses such 
product which causes that person to lose more weight than a non-user 
of such product. 

·III. 

It is further ordered, That respondents, L&S Research Corpora
tion, a corporation, its successors and assigns, and Scott Chinery, · 
individually and as an officer of said corporation, and respondents' 
agents, representatives, and employees, directly or through any cor
poration, subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of Cybergenics Mega-Fat Burner Tablet, or the 
product component of Cybergenics Total Body Building System, 
Cybergenics for Hard Gainers, Cybertrim, Cybergenics QuickTrim, 
or any substantially similar product, do forthwith cease and desist 
from representing, directly or by implication, contrary to fact, that 
scientific evidence demonstrates that: 

A. Any such product intended for body building causes a user to 
lose more fat or gain more muscle than a non-user of such prod~ct; 
or 

B. Any such product intended for weight or fat loss causes a user 
to lose more fat or weight than a non-user of such product. 
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IV. 

It is further ordered, That respondents, L&S Research
Corporation, a corporation, its successors and assigns, and Scott 
Chin_ery,_ individually and as an officer of said corporation, and 
respondents' agents, representatives, and employees, directly or 
through any corporation, subsidiary, division, or other device, in con
nection with the manufacturing, labeling, apvertising, promotion, 
offering for sale, sale, or distribution of any product or program in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that: 

A. Any such product or program causes, assists, or enables a user 
to lose or control weight or fat loss, or maintain weight or fat loss, or 
to suppress hunger or appetite; 

B. Any such product or program causes, assists, or enables a user 
to achieve muscle gain or development; 

C. Any such product or program works for all users; 
D. Chromium picolinate in any such product, or used in conjunc

tion with any such program, builds muscle, reduces fat, or lowers 
cholesterol; or 

E. Any such product or program intended for body building, 
weight loss, or fat loss is more effective than other products or pro-:
grams intended for similar purposes; 

unless, at the time· of making such representation, respondents 
possess and rely upon competent and reliable scientific evidence that 
substantiates. the representation. 

v. 

It is further ordered, That respondents, L&S Research Corpora
tion, a corporation, its successors and. assigns, and Scott Chinery, 
individually and as an officer of said corporation, and respondents' 
agents, representatives, and employees, directly or through any 
corporation, subsidiary, division, or other device, in connection with 
the manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or program in or affecting 
commerce, as "commerce" is defined in the Federal Trade Commis~ 
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sion Act, do forthwith cease and desist from representing, in any 
manner, directly or by implication, that any endorsement (as 
"endorsement" is defined in 16 CFR 255 .O(b ), including "before;, -and 
"after" pictures) of a product or program represents the typical or 
ordinary experience of members of the publ~c who use the product or 
program, unless at the time of making such representation, the 
representation is true, and respondents possess and rely upon 
competent and reliable evidence, which when appropriate must be 
competent and reliable scientific evidence, that substantiates such 
representation, provided, however, respondents may use such · 
endorsements, including accurate "before" and ''after'' pictures, if the 
statements or depictions that comprise the endorsements are true and 
accurate, and if respondents disclose clearly and prominently and in 
close proximity to the endorsement what the generally expected 
performance would be in the depicted circumstances or the limited 
applicability of the endorser's experience to what consumers may 
generally expect to achieve, that is, that consumers should not expect 
to experience similar results. 

VI. 

It is further ordered, That respondents, L&S Research Corpora
tion, a corporation, its successors and assigns, and Scott Chinery, 
individually and as an officer of said corporation, and respondents' 
agents, representatives, and employees, directly or through any cor
poration, subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product or program in or affecting com
merce, as "commerce" is defined in the Federal Trade Commission 
Act, do forthwith cease and desist frQJTI misrepresenting, in any man
ner, directly or by implication, that: 

A. Any such product or program is new or unique; or 
B. The ease of use of, or lack of effort required by, any such 

product or program intended for weight or fat loss if achieving t~e 
advertised results depends on adhering to a special diet or exercising. 
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VII. 

It is further ordered, That respondents, L&S Research Corpora
tion, a corporation, its successors and assigns, and Scott Chinery, 
individually and as an officer of said corporat~on, and respondents' 
agents, representatives, and employees, directly or through any ~or
poration, subsidiary, division, or other device, in connection with the 
manufacturing, labeling, ~dvertisirig, prometion, offering for sale, 
sale, or distribution of any product or program in or affecting com
merce, as "commerce" is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from misrepresenting, in any man
ner, directly or by implication, the contents, validity, results, conclu
sions, or interpretations of any test or study. 

VIII. 

It is further ordered, That within five (5) business days of the 
date of service of this order, respondent L&S Research Corporation, 
or its successors and assigns, shall pay the sum of one million four 
hundred fifty thousand dollars ($1,450,000.00) to the United States 
Treasury. Such payment shall be by cashier's check or certified 
check made payable to the United States Treasury. In the event -of 
default of payment, which default continues for more than ten (10) 
days beyond the due date of payment, and without any notice re
quired to be given to the respondents: 

A. Respondent shall also pay interest as computed under 28 
U.S.C. 1961, which shall accrue on the unpaid balance from the date 
of default until the date the balance is fully paid; 

B. Individual respondent Scott Chinery shall become liable for 
the full unpaid balance and interest; and 

C. The Commission may draw the balance of the payment due 
on the Irrevocable Standby Letter of Credit, which has been provided 
by respondent as security for the payment provided for herein. 

No portion of the payment herein described shall be deemed a 
payment of any fine, penalty, or punitive assessment against respon
dents with respect to the acts and practices which are the subject of 
the complaint and which occurred prior to issuance of the order. 
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IX. 

It is further ordered, That the corporate respondent L&S 
Research Corporation shall for five (5) years following the service of 
this order, notify the Commission at least thirty (30) days prior to any 
change in the corporate respondent such as dissolution, assignment, 
or sale resulting in the emergence of a successor corporation, the 
creation or dissolution of subsidiaries, or any other change in the cor
poration that may affect compliance obligations arising out of the 
order, or of any change in the position and responsibilities of the 
individual respondent Scott Chinery in regard to L&S Research Cor
poration or any subsidiary of which he is an officer. The expiration 
of the notice provisions of this part shall not affect any other obliga
tion arising out of this order. In addition, respondents shall require, 
as a condition precedent to the closing of the sale or other disposition 
of L&S Research Corporation or the right to the use of the name 
Cybergenics or to market any of the products ini.ts product line, that 
the acquiring party file with the Commission, prior to the closing of 
such sale or other disposition, a written agreement to be bound by the 
provisions of this order. 

X. 

It is further ordered, That the individual respondent Scott Chinery 
promptly notify the Commission of the discontinuance of his present 
business or employment and of his affiliation with a new business or 
employment. In addition, for a period of five (5) years from the date 
of service of this order, the individual ~espondent shall promptly 
notify the Commission of each affiliation with a new business or em
ployment. Each such notice shall include the individual respondent's 
new business address and a statement of the business or employment 
in which the respondent is newly engaged as well as a description of 
respondent's duties and responsibilities in connection with the busi
ness or employment. The expiration of the no.tice provisions of this 
part shall not affect any other obligation arising under this order. · 

XI. 

It is further ordered, That for five (5) years after the last d~te of 
dissemination of any representation covered by this order, respon-
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dents, or their successors or assigns, shall maintain and upon request 
make available to the Federal Trade Commission for inspectiorr-and 
copying: 

A.· All materials that were relied upon in disseminating such 
representation; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in their possession or control that contradict, qualify,_or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

XII. 

It is further ordered, That respondent L&S Research Corporation 
shall: 

A. Within thirty (30) days after service of this_order, provide a 
copy of this order to each of respondent's current principals, officers, 
directors and managers, and to all personnel, agents, and representa
tives having sales, advertising, or policy responsibility with respect 
to the subject matte:r; of this order; 

B. For a period of five (5) years from the date of entry of this 
order, provide a copy of this order to each of respondent's principals, 
officers, directors, and managers, and to all personnel, agents, and 
representatives having sales, advertising, or policy responsibility with 
respect to the subject matter of this order who are associated with re
spondent or any subsidiary, successor, or assign, within three (3) days 
after the person assumes his or her positio_n; and that respondent 
secure from each such person a signed statement acknowledging re
ceipt of said order. 

XIII. 

It is further ordered, That the respondents herein shall within 
sixty (60) days after service upon them of this order, and at such . 
other times as the Commission may require, file with the Commission 
a report, in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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INTERIM AGREEMENT 

L&S Research Corporation and Scott Chinery (proposed respon
dents) acknowledge receipt of a copy of the proposed agreement 
containing order to cease and desist (consent agreement) between 
proposed respondents and the Federal Trade Commission (Commis
sion). Proposed respondents acknowledge that under the terms of the 
consent agreement they are obligated to pay $1 ,450,000.00, and that, 
pursuant to Part IX of the consent agreement, proposed respondents 
are obligated to require, as a condition precedent to the closing of the 
sale or other disposition of L&S Research Corporation or the right to 
the use of the name Cybergenics or to market any of the products in 
its product line, that the acquiring party file with the Commission, 
prior to the closing of such sale or other disposition, a written agree
ment to be bound by the provisions of this consent agreement. 

Commission staff requires as a condition of settlement that an 
Irrevocable Standby Letter of Credit for the full $1,450,000.00 be de
livered within three (3) days of notification that there is an agreement 
in principle to settle the Commission's Part II investigation of L&S 
Research Corporation, No~public File No. 912-3004, and that pro
posed respondents enter into this agreement. 

As an inducement for the Commission to accept and make final 
the consent agreement, the proposed respondents agree: 

A. To deliver the Irrevocable Standby Letter of Credit, in a form 
approved by the Commission staff, as security for the payment 
due under the consent agreement to Richard L. Cleland, Federal 
Trade Commission, at 601 Pennsylvania Avenue, N.W. 
Washington, D.C.; and 

B. If L&S Research Corporation or the right to use the name 
Cybergenics or to market any of the products in its product line 
is sold before the Commission accepts the consent agreement, to 
require the acquiring party to file with the _Commission, prior to 
the closing of such sale or other disposition, a written agreement 
to be bound by the provisions of the order included in the consen.t 
agreement, if and when it is finally accepted by the Commission. 

It is further agreed that in the event that the consent agreement 
does not become final on or before September 15, 1995, . the 
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Irrevocable Standby Letter of Credit shall be returned to the respon-
dent L&S Research Corporation or Scott Chinery. _ 

This agreement shall terminate on September 15, 1995, provided 
that, in the event the consent agreement is finally accepted by the 
Cornmi~sion, this agreement shall terminate upon service of the order 

- " 

provided for in the consent agreement. 

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA 

The Commission has strong evidence supporting the central 
allegations in this complaint, and I have voted to accept the consent 
agreement. In my view, however, the complaint should not allege 
that the maintenance claim for Mega-Fat Burner and the maturing 
women weight loss claim for QuickTrim were false. I am inclined to 
believe that the claims are false but I would prefer to have some 
corroborating evidence of falsity before finding reason to believe that 
Section 5 of the FTC Act has been violated. Because the available 
information shows only that there is no evidence that-these claims are 
true, it seems to me more appropriate to allege that they are 
unsubstantiated. 

In addition, the QuickTrim weight loss allegations seem 
inconsistent in light of the evidence. The complaint alleges that the 
weight loss claim for maturing women users of QuickTrim is false 
but alleges that the same claim for all users of QuickTrim is 
unsubstantiated. Yet we have no evidence indicating that the weight 
loss claims are any more likely to be false for maturing women than 
for users generally. 

I therefore do not support the complaint to the extent that the 
maintenance claim for Mega-Fat Burner and the maturing women 
weight loss claim for QuickTrim are alleged to be false, not 
unsubstantiated. 
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IN THE MATTER OF 

BPI ENVIRONMENTAL, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3535. Complaint, Oct. 17, 1994--Decision, Oct. 17, 1994 

This consent order prohibits, among other things, a Massachusetts-based corpora
tion from making unsubstantiated degradability claims for its plastic grocery 
bags or any of its plastic products in the future. The order also requires the 
respondent to possess competent and reliable evidence to substantiate claims 
regarding any environmental benefit of its plastic products. 

Appearances 

For the Commission: . Gary S. Cooper. 
For the respondent: Dennis N. Caulfield, President, North 

Dighton, MA. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that BPI 
Environmental, Inc., successor to Beresford Packaging, Inc., a 
corporation, hereinafter sometimes referred to as respondent, has 
violated the provisions of the Federal Trade Commission Act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent BPI Environmental, Inc. ("BPI") 
is a Delaware corporation with its office and principal place of 
business located at 155 Myles Standish Boulevard, Taunton, 
Massachusetts. 

Beresford Packaging, Inc. ("Beresford") was a Massachusetts 
corporation with its office and principal place of business located at 
155 Myles Standish Boulevard, Taunton, Massachusetts. 

On or about August 2, 1990, Beresford was merged into BPI, at 
which time the separate corporate existence of Beresford ceased and 
BPI became the surviving corporation. BPI, as the successor in 
merger to Beresford, is the legal successor to Beresford and is re
sponsible for the acts or practices of Beresford alleged herein. 
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PAR. 2. Respondent has advertised, offered for sale, sold, and 
distributed throughout the United States plastic grocery bags or sacks 
containing cornstarch additives under such trade names as "BIG
SAC," and plastic grocery bags or sacks containing ultra-violet radia
tion enhancing additives under such trade names as "PHOTO-SAC." 

PAR. 3. The acts or practices of respondent alleged in this com
plaint constitute the maintenance of a substantial course of trade in 
or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act. 

PAR. 4. Respondent, through the sale of its plastic grocery bags 
or sacks to third party purchasers, has caused plastic grocery bags or 
sacks containing product labeling, including, but not necessarily 
limited to the attached Exhibit A, to be distributed to consumers 
throughout the United States. In the course and conduct of its 
business, and for the purpose of promoting the sale or distribution of 
its plastic grocery bags or sacks, respondent has also disseminated or 
caused to be disseminated to purchasers of its plastic grocery bags or 
sacks various advertisements and promotional materials, including, 
but not necessarily limited to the attached Exhibit B. 

PAR. 5. The product labeling, referred to in paragraph four 
above, an example of which is attached hereto as Exhibit A, contains, 
among others, the following statements or claims concerning 
respondent's BIO-SAC plastic grocery sack: 

a. "BIO-DEGRADABLE" [In large, bold typeface] 
b. "TOTALLY BIO-DEGRADABLE" 
c. "DECOMPOSES WITHOUT SUNLIGHT" 
d. "ENVIRONMENTALLY SAFE IN LANDFILLS AND INCINERA

TION" 

PAR. 6. The advertisements or promotional materials, referred 
to in paragraph four above, an example of which is attached hereto as 
Exhibit B, contain, among others, the following statements or claims 
concerning respondent's BIO-SAC plastic grocery sack: 

a. "BIO-SAC IS SAFE FOR THE ENVIRONMENT" [In large typeface] 
b. "Cornstarch additives in the sack are attacked by micro-organisms which 

ultimately results in complete degradation of the plastic." 
c. "BIO-SAC will completely disappear when buried in landfills in 3 to 6 

years" 
d. "BIO-SAC decomposes in the environment without sunlight, naturally" 
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PAR. 7. Through the use of the statements and claims referred to 
in paragraphs five and six above, and others not specifically set forth 
herein, respondent has represented, directly or by implication, that 
compared to untreated plastic grocery sacks, respondent's BIO-SAC 
plastic grocery sacks offer a significant environmental benefit when 
consumers dispose of them as trash. 

PAR. 8. Through the use of the statements and claims referred to 
in paragraph six above, and others not specifically set forth herein, 
respondent has represented, directly or by implication, that respon
dent's BIO-SAC plastic grocery sacks will completely break down, 
decompose, and return to nature within 3 to 6 years when buried in 
landfills. 

PAR. 9. The product labeling referred to in paragraph four 
above, contains, among others, the following statements or claims 
concerning respondent's PHOTO-SAC plastic grocery sack: 

a. "DEGRADABLE" 
b. "LANDFILL-SAFE" 

PAR. 10. Through the use of the statements and claims referred 
to in paragraph nine above, and others not specifically set forth here
in, respondent has represented, directly or by implication, that: 

a. Compared to untreated plastic grocery sacks, respondent's 
PHOTO-SAC plastic grocery sacks offer a significant envi
ronmental benefit when consumers dispose of them as trash. 

b. Respondent's PHOTO-SAC plastic grocery sacks will 
completely break down, decompose, and return to nature in 
a reasonably short period of time after consumers dispose of 
them as trash. 

PAR. 11. Through the use of the statements and claims and the 
representations referred to in paragraphs five, six, seven, eight, nine 
and ten above, and others not specifically set forth herein, respondent 
has represented, directly or by implication, that at the time the repre
sentations set forth in paragraphs seven, eight and ten above were 
made respondent possessed and relied upon a reasonable basis for 
such representations. 

PAR. 12. In truth and in fact, at the time the representations set 
forth in paragraphs seven, eight, and ten above were made, respon-
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dent did not possess and rely upon a reasonable basis for such repre
sentations. Therefore, the representation set forth in paragraph 
eleven above was, and is, false and misleading. 

PAR. 13. Respondent's dissemination of the false and misleading 
representations as alleged in this complaint, and the placement in the 
hands of others of the means and instrumentalities by and through 
which others may have used said false and misleading representa
tions, constitute unfair or deceptive acts or practices in or affecting 
commerce and false advertisements in violation of Section 5(a) of the 
Federal Trade Commission Act. 
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EXHIBIT A 

EXhlBIT A 

LABELING ON BIO-SAC PLASTIC SACK 

,. .
1
, beresford packaging 

:· · 155 myles standish blvd. 
l taunton, massachusetts 02780 

Tel. (508J 824-8636 
FIUC j508J 82N872 

IN MASS. (800J64J-8900 
OliTSlDE MASS. (SOOJ 628-8206 

We care about 
our ·environment 

• rnc. 

• 'TOTALLY BIO-DEGRADABLE • D~COMPOSES 
WITHOUT SUNLIGHT • NON TOXIC • ENVIRONMENTALLY 

SAFE IN lANDFILLS AND INCINERATION. 

BIO-DEGRADABLE 
BIO-DEGRADABLE 
BIO-DEGLRJ~Dl\BLF 
.BlO~ DEGRADABLJ 

<10 ~ADM BID-SAC 

-00 
IOHJ ....... 
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EXHIBITB 

EXHIBIT B 

PROHOTIO~lAL LITERll.TURE 

810-SAC™ IS SAFE 
FOR THE ENVIRONMENT. 

Cornstarch additives in the sack are attackP.d_ by 
microorganisms which ultimately results in complete 
degradation of the plastic. Therefore: 

810-SAC , .. will completely disappear when buried in 
landfills in 3 to 6 years. 

810-SAC '" decomposes in the envir0nment without 
sunlight, naturally. 

810-SAC' .. is pr:"'terl with only water based inks. 

810-SAC a• leaves no toxic or harsh chemicals 
to harm the environment. 

810-SAC '" is incinerator safe. 

810-SAC '" is recyclable. 

810-SAC '" is non-leaching in landfills. 

810-SAC "' is available only from: 

Beresford Packaging Inc. 
155 Myles Standish Blvd. 

Taunton, Massachusetts 02780 
Tel. (508) 824-8636 FAX (508) 822-6872 

Order No. BPI-910-001 

935 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and p~actices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft complaint which the Boston Regional Office proposed 
to present to the Commission for its consideration and which, if 
issued by the Commission, would charge respondent with violation 
of the Federal Trade Commission Act, 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all thejurisdictional facts set forth in the aforesaid 
draft complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission, having thereafter considered the matter and 
determined that it had reason to believe that the respondent has 
violated the Act, and that complaint should issue stating its charges 
in that respect, and having thereupon accepted the executed consent 
agreement and placed such agreement on the public record for a 
period of sixty (60) days, and having duly considered the comments 
filed thereafter by interested persons pursuant to Section 2.34 of its 
Rules, and having duly considered the recommendations of its staff 
to modify the consent agreement pursuant to the comments received 
and the supplemental letter agreement executed by the respondent's 
counsel, now in further conformity with the procedure prescribed in 
Section 2.34 of its Rules, the Commission hereby makes the 
following jurisdictional findings and enters the following order: 

1. Respondent BPI Environmental, Inc. ("BPI") is a Delaware 
corporation with its office and principal place of business located at 
155 Myles Standish Boulevard, Taunton, Massachusetts. Beresford 
Packaging, Inc. ("Beresford") was a Massachusetts corporation with 
its office and principal place of business located at 155 Myles 
Standish Boulevard, Taunton, Massachusetts. On or about August 2, 
1990, Beresford was merged into BPI, at which time the separate cor
porate existence of Beresford ceased and BPI became the surviving 
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corporation. BPI, as the successor in merger to Beresford, is the legal 
successor to Beresford. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent and the proceeding 
is in the public interest. 

ORDER 

DEFINITION 

For purposes of this order, the following definition shall apply: 

"BPI Environmental plastic product" means any product or prod
uct packaging composed of plastic, in whole or in part, including but 
not limited to plastic grocery bags or sacks, plastic T -shirt bags or 
sacks, plastic produce bags or sacks, and plastic bakery bags or sacks, 
that is offered for sale, sold, or distributed by respondent, its succes
sors and assigns, or that is distributed to the public by any other 
person, corporation or third party who has purchased said plastic 
product from respondent, its successors and assigns, under the "BIG
SAC" or "PHOTO-SAC" brand names. or any other brand name of 
respondent, its successors and assigns; and also means any plastic 
product that is sold or distributed to the public by third parties under 
private labeling agreements with respondent, its successors and 
assigns. 

I. 

It is ordered, That respondent BPI Environmental, Inc., a 
corporation, its successors and assigns, and its officers, representa
tives, agents, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the advertis
ing, labeling, offering for sale, sale, or distribution of any BPI Envi
ronmental plastic product, in or affecting commerce, as "commerce" 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication, by word or 
depiction: 

( 1) That any such plastic product is "degradable," "biodegrad
able," or "photodegradable"~ or, 
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(2) Through the use of such terms as "degraqable," "biodegrad
able," "photodegradable," or any other substantially similar term or 
expression, that the degradability of any such plastic product offers 
any environmental benefits when disposed of as trash in a sanitary 
landfill, or when incinerated, 

unless at the time of making such representation, respondent posses
ses and relies upon a reasonable basis for such representation, 
consisting of competent and reliable scientific evidence that substan
tiates such representation. For purposes of this order, competent and 
reliable scientific evidence shall mean tests, analyses, research, stud
ies, or other evidence based on the expertise of professionals in the 
relevant area, that has been conducted and evaluated in an objective 
manner by persons qualified to do so, using procedures generally 
accepted in the profession to yield accurate and reliable results. 

II. 

It is further ordered, That respondent BPI Environmental, Inc., a 
corporation, its successors and assigns, and its officers, representa
tives, agents, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the advertis
ing, labeling, offering for sale, sale, or distribution of any BPI Envi
ronmental plastic product, in or affecting commerce, as "commerce" 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing, directly or by implication, by word or 
depiction, that any such product offers any environmental benefit, 
unless at the time of making such representation, respondent 
possesses and relies upon competent and reliable evidence, which 
when appropriate must be competent and reliable scientific evidence, 
that substantiates such representation. 

III. 

It is further ordered, That, for a period of three (3) years from the 
date that any representation covered by this order is last dissemi
nated, respondent shall maintain and upon request make available to 
the Commission for inspection and copying: 
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A. All materials that were relied upon to substantiate such repre
sentation; and 

B. All test reports, studies, surveys, demonstrations or other evi
dence in respondent's possession or control, that contradict, qualify, 
or call into question such representation or the basis relied upon for 
such representation. 

IV. 

It is further ordered, That respondent shall distribute a copy of 
this order within sixty (60) days after service of this order upon them 
to each of its operating divisions and to each of its officers, agents, 
representatives, or employees engaged in the preparation of labeling 
or the preparation or placement of advertisements or other such sales 
or promotional materials covered by this order. 

V. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corpora
tion such as a dissolut.ion, assignment, or sale resulting in the emer
gence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations under this order. 

VI. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order upon it, and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

ADOBE SYSTEMS INCORPORATED, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3536. Complaint, Oct. 18, 1994--Decision, Oct. 18, 1994 

This consent order permits the consummation of the acquisition of Aldus 
Corporation by Adobe Systems Incorporated and requires, among other things, 
the two software firms to divest Aldus Corporation's FreeHand professional
illustration computer software and name to Altsys Corporation within six 
months. In addition, for ten years, the order requires the respondents to obtain 
Commission approval before acquiring any stock or other interest in any firm 
engaged in the development or sale of professional-illustration software for the 
Macintosh or Power Macintosh. 

Appearances 

For the Commission: Mary Lou Steptoe and Mark Menna. 
For the respondents: Wayne D. Collins, Sherman & Sterling, 

New York, N.Y. and Harvey I. Saferstein, /rell & Manella, Los 
Angeles, CA. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission (Commission), having reason to believe that re
spondent Adobe Systems Incorporated, a corporation, has agreed to 
acquire the Aldus Corporation, a corporation, in violation of Section 
5 of the Federal Trade Commission Act, as amended, 15 U.S.C. 45, 
and that such acquisition, if consummated, would violate Section 7 
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45, and it 
appearing to the Commission that a proceeding in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges as follows: 
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I. RESPONDENTS 

1. Respondent Adobe Systems Incorporated ("Adobe") is a cor
poration organized, existing and doing business under and by virtue 
of the laws of the State of California, with its principal place of busi
ness at 1585 Charleston Road, Mountain View, California. Adobe, 
which had sales of approximately $313.5 million in 1993, develops 
and markets computer software. Adobe develops and markets, 
among other graphics software, Illustrator, a professional illustration 
program. 

2. Respondent Aldus Corporation ("Aldus") is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of Washington, with its principal place of business at 411 
First A venue South, Seattle, Washington. Aldus, which had sales of 
approximately $206.5 million in 1993, is also a producer of computer 
software, with the majority of its reven.ue derived from graphics prod
ucts. Aldus markets FreeHand, a professional illustration program, 
under license from Altsys Corporation, which initially developed the 
program and continues to develop it in consultation with Aldus. 

II. JURISDICTION 

3. Adobe and Aldus are, and at all time relevant herein have 
been, engaged in commerce as "commerce" is defined in Section 1 of 
the Clayton Act, as amended, 15 U.S.C. 12, and are corporations 
whose business is in or affects commerce as "commerce" is defined 
in Section 4 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 44. 

III. THE ACQUISITION 

4. Adobe and Aldus entered into an agreement on or about 
March 15, 1994, pursuant to which Adobe intends to acquire 
essentially all of the stock of Aldus in exchange for Adobe stock 
valued at the time at approximately $525· million. On or about July 
14, 1994, Adobe and Aldus agreed to revise their March 15 
agreement, reducing the value of the proposed acquisition to 
approximately $455 million. 
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IV. MARKET STRUCTURE 

5. One relevant line of the commerce in which to analyze the 
effects of the proposed acquisition is the development and sale of 
professional illustration software for use on Apple Macintosh and 
Power Macintosh computers. Illustrator and FreeHand are the only 
two products in that market, with combined 1993 worldwide sales of 
approximately $60 million and combined 1993 U.S. sales of $32 
million, of which approximately 70 percent was attributed to sales of 
Illustrator and approximately 30 percent was attributable to sales of 
FreeHand. 

6. Illustrator and FreeHand compete for sales to graphics arts 
professionals and are the only illustration programs which offer 
features and performance characteristics enabling graphics profes
sionals efficiently and reliably to create and print high-quality 
illustrations. 

7. Even if the relevant market is broadened to include the devel
opment and sale of all illustration software for use on Apple Mac
intosh and Power Macintosh computers, or is broadened even further 
to include the development and sale of illustration software for use on 
IBM-compatible computers with the Windows operating environ
ment, the relevant market is highly concentrated and Adobe and 
Aldus have a combined share of more than 35% of sales. The 
products are differentiated and a significant share of sales in the 
broader markets is accounted for by customers who regard Illustrator 
and FreeHand as their first and second choices. 

8. The relevant geographic market in which to consider the 
proposed acquisition is either the United States or worldwide. There 
are no significant impediments to the sale of imported illustration 
programs in the United States; however, most illustration software is 
published in the United States. 

9. Entry into the market for professional illustration software for 
use on Apple Macintosh and Power Macintosh computers would not 
be timely, likely, or sufficient in its magnitude, character, and scope 
to deter or counteract anticompetitive effects. Developing a profes
sional illustration program is difficult and time consuming. Market
ing a technically comparable or even an improved illustration pro
gram would be difficult and time consuming because of network 
externalities associated with Illustrator's and FreeHand's extensive 
installed user bases. Repositioning of other programs to compete 



ADOBE SYSTEMS IN CORPORA TED, ET AL. 943 

940 Complaint 

with Illustrator and FreeHand would also be difficult, time consum
ing and unlikely. 

10. Adobe and Aldus have competed vigorously against each 
other with respect to price and development of new versions of 
Illustrator and FreeHand. 

V. EFFECTS OF THE ACQUISITION 

11. The proposed acquisition, if consummated, may substantially 
lessen competition or tend to create a monopoly in the relevant 
markets in the following ways, among others: 

a. It will increase the already high concentration in the relevant 
markets; 

b. It will eliminate Aldus as a substantial independent competi
tive force in the relevant markets; 

c. It will eliminate actual, direct and substantial competition be
tween Adobe and Aldus; 

d. It will eliminate competition between the two closest substi
tutes, Illustrator and FreeHand, among differentiated products in the 
relevant markets; 

e. It will allow the merged firm unilaterally to exercise market 
power; 

f. It will allow the merged firm to raise prices, either directly or 
through reduced discounting, promotions, or service, on either Illus
trator or FreeHand or on both products; 

g. It will allow the merged firm to reduce innovation by delaying 
or reducing product development; and 

h. It will increase the likelihood of coordinated interaction. 

VI. VIOLATIONS CHARGED 

12. The acquisition agreement described in paragraph four of this 
complaint constitutes a violation of Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45. 

13. The proposed acquisition of Aldus by Adobe, if consum
mated, would constitute a violation of Section 7 of the Clayton Act, 
as amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45. 

Commissioner Varney not participating. 
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DECISION AND ORDER 

The Federal Trade Commission ("Commission") having initiated 
an investigation of the proposed acquisition by respondent Adobe 
Systems Incorporated of the stock of respondent Aldus Corporation, 
and the respondents having been furnished thereafter with a copy of 
a draft of complaint which the Bureau of Competition proposed to 
present to the Commission for its consideration and which, if issued 
by the Commission, would charge respondents with a violation of 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45, and a violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18; and 

The respondents, their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not 
constitute an admission by respondents that the law has been violated 
as alleged in such complaint, and waivers and other provisions as 
required by the Commission's Rules; and 

The Commission, having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Acts, and that complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days, now in further conformity with 
the procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional find
ings and enters the following order: 

1. Respondent Adobe Systems Incorporated is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of California, with its office and principal place of busi
ness located at 1585 Charleston Road, Mountain View, California. 

2. Respondent Aldus Corporation is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Washington, with its office and principal place of business 
located at 411 First A venue South, Seattle, Washington. 
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3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Adobe" means Adobe Systems Incorporated, its predeces
sors, divisions, subsidiaries, groups and affiliates that it controls, and 
their respective directors, officers, employees, agents and representa
tives, and their respective successors and assigns. 

B. "Aldus" means Aldus Corporation, its predecessors, divisions, 
subsidiaries, groups and affiliates that it controls, arid their respective 
directors, officers, employees, agents and representatives, and their 
respective successors and assigns. 

C. "Respondents" means Adobe and Aldus. 
D. "Altsys" means Altsys Corporation, a Texas corporation locat

ed at 269 West Renner Parkway, Richardson, Texas. 
E. "Professional Illustration Software" means a complete path

based illustration program native to Apple Macintosh or Power Mac
intosh computers, targeted to meet the needs of professional custom
ers whose function is to create graphics for internal and external 
clients to be used in publications printed on a printing press, and ex
cludes Computer Aided Design (CAD) and 3D programs. 

F. "FreeHand'' means the Professional Illustration Software 
program marketed and sold by Aldus under the name "Aldus Free
Hand" pursuant to a Software License Agreement with Altsys dated 
as of July 20, 1987, as amended (the "License"); Aldus source code 
incorporated in FreeHand (for use in FreeHand); the name "Free
Hand" (but not the name "Aldus"); the FreeHand customer names 
and addresses together with FreeHand specific information in the 
Aldus database (but not the underlying database application soft
ware); and all marketing, advertising, training and technical support 
information and materials for FreeHand. 

G. "Illustrator" means the Professional Illustration Software 
program marketed and sold by Adobe under the name "Illustrator." 
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H. "Altsys Agreement" means the July 11, 1994, agreement 
between Aldus and Altsys. 

I. "Acquisition" means the stock acquisition of Aldus by Adobe. 
J. "Commission" means the Federal Trade Commission. 

II. 

It is further ordered, That, pending divestiture of FreeHand, 
respondents shall take such action as is necessary to maintain the 
viability and marketability of FreeHand and shall not cause or permit 
the destruction, removal from the market, wasting, deterioration or 
impairment of FreeHand. Pending divestiture of FreeHand, 
employees of respondents involved in the development, marketing, 
or sale of Illustrator or FreeHand shall not be involved in the 
development, marketing or sale of the other product; and employees 
of respondents involved in the development, marketing or sale of 
Illustrator or FreeHand shall not receive or have access to or the use 
of any "material confidential information" not in the public domain, 
with respect to the other product except as such information would be 
available to those employees in the normal course of business if the 
acquisition had not taken place. ("Material confidential information," 
as used herein, means competitively sensitive or proprietary 
information not independently known from sources other than those 
employees involved in the development, marketing, or sale of 
FreeHand or Illustrator.) 

III. 

It is further ordered, That within six (6) months after the acquisi
tion is consummated respondents shall absolutely and in good faith 
divest FreeHand to Altsys in accordance with the Altsys agreement. 
Adobe and Aldus shall comply with all the terms of the Altsys agree
ment, except that the License shall be terminated no later than six (6) 
months after the acquisition. The purpose of the divestiture is to 
ensure the continuation of FreeHand as an ongoing viable Profession
al Illustration Software program, to maintain FreeHand as an 
independent competitor in the Professional Illustration Software 
business, and to remedy the lessening of competition resulting from 
the acquisition as alleged in the Commission's complaint. 
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IV. 

It is further ordere4, That, within sixty (60) days after the date 
this order becomes final and every sixty (60) days thereafter until 
respondents have fully complied with the provisions of paragraphs II 
and III of this order, respondents shall submit to the Commission a 
verified written report setting forth in detail the manner and form in 
which they intend to comply, are complying, or have complied with 
those provisions. Respondents shall include in their compliance 
reports, among other things that are required from time to time, a full 
description of the efforts being made to comply with paragraphs II 
and .III of this order. 

v. 

It is further ordered, That for a period of ten ( 1 0) years from the 
date on which this order becomes final, respondents shall not, without 
the prior approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

A. Acquire any stock, share capital, equity or other interest in 
any concern, corporate or noncorporate, then engaged in the develop
ment or sale of Professional Illustration Software, provided, however, 
that an acquisition of such stock, share capital, equity or other interest 
will be exempt from the requirements of this paragraph if it is solely 
for the purpose of investment and respondents will hold no more than 
one percent of the shares of any class of security traded on a national 
securities exchange or authorized to be quoted in an interdealer 
quotation system of a national securities association registered with 
the United States Securities and Exchange Commission; or 

B. Acquire any Professional Illustration Software or acquire or 
enter into any exclusive license to Professional Illustration Software; 
provided, however, that such an acquisition will be exempt from the 
requirements of this paragraph if the purchase price is less than 
$2,000,000 (two million dollars). 

VI. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, unless respondents are required to seek 
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prior approval from the Commission pursuant to paragraph V, 
respondents shall not, without providing advance written notification 
to the Commission, directly or indirectly, through subsidiaries, part
nerships, or other:wise, acquire any Professional Illustration Software 
or any exclusive license to Professional Illustration Software; 

Said notification shall be given on the Notification and Report Form 
set forth in the Appendix to Part 803 of Title 16 of the Code of Feder
al Regulations as amended (hereinafter referred to as "the Notifica
tion"). Respondents shall provide to the Commission at least ten 
days prior to acquiring any such interest (hereinafter referred to as the 
"first waiting period"), both the Notification and supplemental infor
mation either in respondents' possession or reasonably available to 
respondents. Such supplemental information shall include a copy of 
the proposed acquisition agreement; the names of the principal repre
sentatives of each respondent and of the firm respondents desire to 
acquire who negotiated the acquisition agreement; and any manage
ment or strategic plans discussing the proposed acquisition. If, within 
the first waiting period, representatives of the Commission make a 
written request for additional information, respondents shall not 
consummate the acquisition until twenty days after submitting such 
additional information. Early termination of the waiting periods in 
this paragraph may be requested and, where appropriate, granted in 
the same manner as is applicable under the requirements and provi
sions of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, 
15 U.S.C. 18a. 

VII. 

One year from the date this order becomes final, annually for the 
next nine (9) years, and at other times as the Commission may re
quire, respondents shall file with the Commission verified written re
ports setting forth in detail the manner and form in which they have 
complied and are complying with paragraphs V and VI of this order. 

VIII. 

It is further ordered, That, for the purposes of determining or 
securing compliance with this order, and subject to any legally recog
nized privilege, upon written request and on reasonable notice to 
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respondents, respondents shall permit any duly authorized representa
tives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the co.ntrol of respondents relating to any matters contained in 
this order; and 

B. Upon five (5) days notice to respondents, and without 
restraint or interference from respondents, to interview officers or 
employees of respondents, who may have counsel present, regarding 
such matters. 

IX. 

It is further ordered, That each respondent shall notify the 
Commission at least thirty (30) days prior to any proposed change in 
such respondent, such as dissolution, assignment, sale resulting in the 
emergence of a successor, or the creation or dissolution of subsidiar
ies or any other change that may affect compliance obligations aris
ing out of this order. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

BOULDER RIDGE CABLE TV, ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3537. Complaint, Oct. 19, 1994--Decision, Oct. 19, 1994 

This consent order prohibits, among other things, two California-based cable com
panies and their officers from enforcing any rights they may have under certain 
paragraphs of an agreement not to compete; entered into as part of Boulder 
Ridge's acquisition of Three Palms, Ltd., and prohibits the respondents from 
entering into similar agreements not to compete with the seller or buyer of a 
cable television system or cable television service in any geographic area in the 
future. 

Appearances 

For the Commission: Ronald B. Rowe, Jill.M. Frumin and Mary 
Lou Steptoe. 

For the respondents: Burt Braverman, Cole, Raywid & 
Braverman, Washington, D.C. and Ray Jacobsen, Howrey & Simon, 
Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the respondents 
Boulder Ridge Cable TV, a corporation, and Dean Hazen, individual
ly and as an officer of said corporation, Weststar Communications, 
Inc., a corporation, and Rodney A. Hansen, individually, hereinafter 
sometimes referred to as respondents, have violated the provisions of 
said Act, and it appearing to the Commission that a proceeding in re
spect thereof would be in the public interest, hereby issues its com
plaint stating its charges in tha(respect as follows: 

I. RESPONDENTS 

PARAGRAPH 1. Respondent Boulder Ridge Cable TV (herein
after "Boulder Ridge") is a corporation organized, existing and doing 
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business under and by virtue of the laws of the State of California, 
with its principal office and place of business at 590 Kelly Ave., Half 
Moon Bay, California. During 1986, 1987, 1988, and 1989, respon
dent Boulder Ridge, doing business as Desert Cable TV, owned and 
operated a cable television system in Indian Wells Valley in the State 
of California. 

PAR. 2. Respondent Dean Hazen is the president and majority 
shareholder of Boulder Ridge, and was the sole shareholder of Bould
er Ridge at the time of the acts and practices referred to in paragraphs 
eight through twelve. His business address is 590 Kelly Ave., Half 
Moon Bay, California. Respondent Dean Hazen formulates, directs, 
and controls the acts and practices of respondent Boulder Ridge. 

PAR. 3. Respondents Boulder Ridge and Dean Hazen are collec
tively and individually referred to herein as "Boulder Ridge Entities." 

PAR. 4. Respondent Weststar Communications, Inc. (hereinafter 
"Weststar"), is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of California, with its 
principal office and place of business at 2200 Sunrise Blvd., Suite 
250, Rancho Cordova, California. Respondent Weststar indirectly 
owned a substantial interest in Three Palms, Ltd., (hereinafter "Three 
Palms"). 

PAR. 5. Respondent Rodney A. Hansen is a shareholder of West
star and was a partner in Three Palms, Ltd., a dissolved California 
partnership. His business address is 8217 Hegseth Court, Fair Oaks, 
California. During 1986, 1987, and 1988, Three Palms or its prede
cessors owned and operated a cable television system in Indian Wells 
Valley in the State of California. Respondent Rodney A. Hansen, 
through his ownership interests in various corporations and partner
ships, formulated, directed and controlled the acts and practices of 
Three Palms. 

PAR. 6. Respondents Weststar and Rodney A. Hansen are collec
tively and individually referred to herein as "Three Palms Entities." 

PAR. 7. At all times relevant herein, each of the respondents or 
their predecessors maintains or has maintained a substantial course 
of business, including the acts and practices hereinafter set forth, 
which are in or affect commerce, as "commerce" is defined in Section 
4 of the Federal Trade Commission Act, 15 U.S.C. 44. 
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II. THE NON-COMPETITION AGREEMENT 

PAR. 8. On November 16, 1988, respondents entered into an as
set purchase agreement in which Boulder Ridge agreed to acquire the 
assets of Three Palms. 

PAR. 9. As Schedule Z to the asset purchase agreement referred 
to in paragraph eight, respondents entered into a NON-COMPETI
TION AND NON-DISCLOSURE AGREEMENT, dated November 
22, 1988. In paragraphs 3 and 4 of the latter agreement, respondents 
agreed that: (a) respondents Boulder Ridge Entities would not "own, 
manage, operate, control, or engage or participate in the ownership, 
management, operation, or control of, or be connected as a stock
holder, officer, director, agent, employee, consultant, partner, joint . 
venturer, or otherwise with any business or organization, any part of 
which engages in the business of operating a cable television system, 
subscription television system, multipoint distribution system, direct 
broadcast system, private operational fixed microwave service, or any 
similar system or service (or obtaining or holding any authorizations 
or franchises for any of the foregoing)," located within fifteen (15) 
miles of the legal boundaries of a community in which respondents 
Three Palms Entities currently, or at any time in the future, own or 
operate a cable television system; and (b) respondents Three Palms 
Entities would not "own, manage, operate, control, or engage or par
ticipate in the ownership, management, operation, or control of, or be 
connected as a stockholder, officer, director, agent, employee, con
sultant, partner, joint venturer, or otherwise with any business or 
organization, any part of which engages in the business of operating 
a cable television system, subscription television system, multipoint 
distribution system, direct broadcast system, private operational fixed 
microwave service, or any similar system or service (or obtaining or 
holding any authorizations or franchises for any of the foregoing)," 
located within fifteen ( 15) miles of the legal boundaries of a commu
nity in which respondents Boulder Ridge Entities currently, or at any 
time in the future, own or operate a cable television system. 

PAR. 10. On November 22, 1988, Boulder Ridge Entities owned 
and operated cable television systems on the Island of Oahu in the 
State of Hawaii and in eight counties in the State of California. On 
that date, Three Palm Entities owned and operated cable television 
systems in twenty-two (22) locations in the State of California. 
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PAR. 11. The purpose, capacity, tendency, or effect of the agree
ment described in paragraph nine has been, and continues to be, to 
restrain competition unreasonably and to injure competition and con
sumers in the following ways, among others: 

A. Preventing the respondents from competing for cable televi
sion subscribers; 

B. Restricting the supply and quality of cable television service 
and of alternate sources of home-video entertainment; and 

C. Maintaining monopoly pricing for cable television service. 

III. VIOLATIONS CHARGED 

PAR. 12. The acts or practices of respondents constitute unfair 
methods of competition in or affecting commerce in violation of Sec
tion 5 of the Federal Trade Commission Act, 15 U.S.C. 45. These 
acts or practices are continuing and will continue or recur in the ab
sence of the relief requested. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft complaint which the Bureau of Competition proposed 
to present to the Commission for its consideration and which, if 
issued by the Commission, would charge the respondents with viola
tion of the Federal Trade Commission Act; and 

The respondents, their officers, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondents of all the jurisdictional facts set 
forth in the aforesaid draft of complaint, a statement that the signing 
of said agreement is for settlement purposes only and does not consti
tute an admission by respondents that the law has been violated as 
alleged in such complaint, or that the facts as alleged in such com
plaint, other than jurisdictional facts, are true, and waivers and other 
provisions as required by the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said act, and that a complaint should issue stating 
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' its charges in that respect, and having thereupon accepted the execut-
ed consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional find
ings and enters the following order: 

1. Respondent Boulder Ridge Cable TV (hereafter "Boulder 
·Ridge") is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of California, with its principal 
office and place of business at 590 Kelly Ave., Half Moon Bay, 
California. " 

2. Respondent Dean Hazen is the president and majority share
holder of Boulder Ridge, and was the sole shareholder of Boulder 
Ridge at the time of the acts and practices being investigated. His 
business address is 590 Kelly Ave., Half Moon Bay, California. 

3. Respondent Wests tar Communications, Inc. (hereafter "West
star") is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of California, with its principal 
office and place of business at 2200 Sunrise Blvd., Suite 250, Rancho 
Cordova, California. 

4. Respondent Rodney A. Hansen is a shareholder of W eststar 
and was a partner in Three Palms, Ltd., a dissolved California part
nership. His business address is 8217 Hegseth Court, Fair Oaks, 
California. 

5. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

As used in this order, the following definitions shall apply: 

(A) "Boulder Ridge" means (1) Boulder Ridge Cable TV, and its 
predecessors, successors and assigns, subsidiaries, and divisions, and 
their respective directors, officers, employees, agents, and representa
tives; a'nd (2) partnerships, joint ventures, groups and affiliates that 
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Boulder Ridge Cable TV, controls, directly or indirectly, and their 
respective directors, officers, employees, ·agents, and representatives. 

(B) "Dean Hazen" means Dean Hazen, individually, and all 
partnerships, joint ventures, and corporations that Dean Hazen con
trols, directly or indirectly, and their respective directors, officers, 
employees, agents, and representatives. 

(C) "Three Palms, Ltd.," means (1) Three Palms, Ltd, and its 
predecessors, successors and assigns, subsidiaries, and divisions, and 
their respective directors, officers, employees, agents, and representa
tives; and (2) partnerships, joint ventures, groups and affiliates that 
Three Palms, Ltd., controlled, directly or indirectly, and their respec
tive directors, officers, employees, agents, and representatives. 

(D) "Weststar Communications, Inc." means (1) Wests tar Com
munications, Inc., and its predecessors, successors and assigns, sub
sidiaries, divisions, and their respective directors, officers, employ
ees, agents, and representatives; and (2), partnerships, joint ventures, 
groups and affiliates that Weststar Communications, Inc., controls, 
directly or indirectly, and their respective directors, officers, employ
ees, agents, and representatives. 

(E) "Rodney A. Hansen" means Rodney A. Hansen, individually, 
and all partnerships, joint ventures, and corporations that Rodney A. 
Hansen controls, directly or indirectly, and their respective directors, 
officers, employees, agents, and representatives. 

(F) "Respondents" means Boulder Ridge Cable TV, Dean Hazen, 
Weststar Communications, Inc., and Rodney A. Hansen. 

(G) "Cable Television Service" means the delivery to the home 
of various entertainment and informational programming via a cable 
television system. 

(H) "Cable Television System" means a facility, consisting of a 
set of closed transmission paths and associated signal generation, 
reception, and control equipment that is designed to provide cable 
television service, which includes video programming and which is 
provided to multiple subscribers within a community. The term does 
not include: (a) a facility that serves only to retransmit the television 
signals of one or more television broadcast stations; or (b) a facility 
that serves only subscribers in one or more multiple dwelling units 
under common ownership, control, or management, unless such 
facility or facilities uses a public right-of-way. 
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(I) "NON-COMPETITION AGREEMENT' means the "NON
COMPETITION AND NON-DISCLOSURE AGREEMENT" signed 
by respondents and Three Palms, Ltd., on November 22, 1988. 

(J) "Agreeing not to compete" means agreeing directly or 
indirectly not to own, manage, operate, control (or engage or 
participate in the ownership, management, operation, or control of) 
a cable television system, subscription television system, multipoint 
distribution system, direct broadcast system, private operational fixed 
microwave service, or ~ny similar multi-channel video distribution 
system or service (or obtaining or holding any authorizations or 
franchises for any of the foregoing) in competition with another 
person. 

II. 

It is ordered, That respondents, in connection with the purchase, 
sale, or operation of any cable television system or cable television 
service in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, as amended, do forthwith cease and 
desist from enforcing any rights they may have under paragraphs 
three and four of the NON-COMPETITION AGREEMENT. 

III. 

It is further ordered, That respondents, in the acquisition or sale 
of any cable television system or cable television service in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, as amended, do forthwith cease and desist from 
agreeing not to compete with the seller or buyer of such cable 
television system or cable television service in any geographic area. 
Provided, however, that this paragraph shall not apply to any 
agreement made in connection with the lawful acquisition or sale of 
a cable television system or cable television service in which the 
seller agrees not to compete with the buyer or buyers, or the buyer 
agrees not to compete with the seller or sellers, in a geographic area 
that is reasonably related to: 

(A) The cable television system or cable television service that 
is being acquired or sold; 
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(B) A proximately located system or service of the buyer with 
which the cable television system or cable television service that is 
being acquired will be jointly operated; or 

(C) A proximately located system or service of the seller with 
which the cable television system or cable television service that is 
being sold previously was jointly operated. 

IV. 

It is further ordered, That, within sixty (60) days after the date 
this order becomes final, and annually thereafter for a period of three 
(3) years on the anniversary date this order becomes final, and at such 
other times as the Commission or its staff may request, each respon
dent shall file with the Secretary of the Federal Trade Commission a 
verified written report setting forth in detail the manner and form in 
which it intends to comply, is complying and has complied with this 
order. 

v. 

It is further ordered, That, for the purposes of determining or 
securing compliance with this order, and subject to any legally recog
nized privilege, upon written request and on five days notice to any 
respondent, made to its principal office, such respondent shall permit 
any duly authorized representatives of the Federal Trade 
Commission: 

(A) Access, during office hours and in the presence of counsel, 
to inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondent relating to any matters contained in 
this order; and 

(B) Without restraint or interference from respondent, an 
opportunity to interview officers or employees of respondent, who 
may have counsel present, regarding any matters contained in this 
order. 
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VI. 

It is further ordered, That, each respondent shall notify the 
Federal Trade Commission at least thirty (30) days prior to any 
proposed change in such respondent such as dissolution, assignment, 
or sale resulting in the emergence of a successor corporation or 
partnership, the creation, dissolution, or sale of subsidiaries, and any 
other change that may affect compliance obligations arising out of 
this order. 

Commissioner Varney not participating. 
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Complaint 

IN THE MATTER OF 

HEALTHTRUST, INC.- THE HOSPITAL COMPANY 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket C-3538. Complaint, Oct. 20, 1994--Decision, Oct. 20, 1994 

This consent order requires, among other things, a Tennessee-based corporation, 
that provides acute care hospital services, to divest Holy Cross Hospital of Salt 
Lake City to a Commission approved acquirer; to complete the divestiture 
within six months of the date of the order; and to consent to the appointment 
of a trustee, if the divestiture is not completed within six months. In addition, 
the consent order requires the respondent, for ten years, to obtain prior Com
mission approval before purchasing any acute care hospital or any hospital, 
medical or surgiCal diagnostic or treatment service or facility in the Utah 
counties of Weber, Davis, and Salt Lake. 

Appearances 

For the Commission: Mark J. Horoschak, Philip M. Eisenstat 
and Rendell Davis. 

For the respondent: Phil Prager, Jones, Day, Reavis & Pogue, 
Washington, D.C. and G. Scott Rayson, Waller, Lansden, Dortch & 
Davis, Nashville, TN. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that respondent Health
trust, Inc. - The Hospital Company ("Healthtrust"), a corporation 
subject to the jurisdiction of the Commission, has entered into an 
agreement whereby Healthtrust will acquire certain assets from Holy 
Cross Health System Corporation; that the acquisition agreement 
violates Section 5 of the Federal Trade Commission Act, as amended, 
15 U.S.C. 45; that the proposed acquisition, if consummated, would 
violate Section 7 of the <;:layton Act, as amended, 15 U.S.C. 18, and 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45; and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
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complaint, pursuant to Section 11(b) of the Clayton Act, 15 U.S.C. 
21 (b), and Section 5(b) of the Federal Trade Commission Act, 15 
U.S.C. 45(b), stating its charges as follows: 

DEFINITIONS 

PARAGRAPH 1. For purposes of this complaint, the following 
definitions shall apply: 

a. "Acute care hospital" means a health facility, other than a 
federally owned facility, having a duly organized governing body 
with overall administrative and professional responsibility, and an 
organized medical staff, that provides 24-hour inpatient care, as well 
as outpatient services, and having as a primary function the provision 
of inpatient services for medical diagnosis, treatment, and care of 
physically injured or sick persons with short-term or episodic health 
problems or infirmities. 

b. "Acute care inpatient hospital services" means 24-hour 
inpatient health care, and related medical or surgical diagnostic and 
treatment services, for physically injured or sick persons with short
term or episodic health problems or infirmities. 

THE PARTIES TO THE PROPOSED ACQUISITION 

PAR. 2. Healthtrust, Inc. - The Hospital Company ("Health
trust") is a corporation organized, existing, and doing business under 
and by virtue of the laws of Delaware, with its principal place of 
business at 4525 Harding Road, Nashville, Tennessee. Healthtrust 
and/or its subsidiaries own and operate six acute care hospitals in 
Utah, including Lakeview Hospital in Bountiful, Pioneer Valley Hos
pital in West Valley City, and Mountain View Hospital in Payson. 

PAR. 3. Holy Cross Health System Corporation ("Holy Cross") 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of Indiana, with its principal place of business at 
3606 East Jefferson Blvd., South Bend, Indiana. Holy Cross Health 
Services of Utah, a wholly-owned subsidiary of Holy Cross, owns 
three acute care hospitals in Utah: St. Benedict's Hospital in Ogden, 
Holy Cross Hospital in Salt Lake City, and Holy Cross-Jordan Valley 
Hospital in West Jordan. 
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JURISDICTION 

PAR. 4. Health trust and Holy Cross are, and at all times relevant 
herein have been, engaged in commerce, as "commerce" is defined 
in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12. The 
businesses of Health trust ·and Holy Cross are, and at all times relevant 
herein, have been, in or affecting commerce, as "commerce" is· 
defined in Section 4 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 44. 

THE PROPOSED ACQUISITION 

PAR. 5. On or about December 3, 1993, Healthtrust and Holy 
Cross entered into an agreement whereby Healthtrust will acquire 
from Holy Cross substantially all the assets of Holy Cross hospitals 
in Utah and related Holy Cross assets in Utah. The total value of the 
Holy Cross assets to be acquired by Healthtrust is approximately 
$125 million. 

NATURE OF TRADE AND COMMERCE 

PAR. 6. For the purposes of this complaint, the relevant line of 
commerce in which to analyze the proposed acquisition is the 
production and sale of acute care inpatient hospital services and/or 
any narrower group of services contained therein. 

PAR. 7. For the purposes of this complaint, the relevant sections 
of the country are the Salt Lake City area, encompassing Salt Lake 
County and southern Davis County; and the Salt Lake City- Ogden 
Metropolitan Statistical Area, an area encompassing three contiguous 
counties in northern Utah: Weber County, Davis County, and Salt 
Lake County. 

MARKET STRUCTURE 

PAR. 8. The relevant markets -- i.e. the relevant line of com
merce in the relevant sections of the country-- are highly concentrat
ed, whether measured by Herfindahl-Hirschmann Indices ("HHI") or 
by four-firm concentration ratios. 
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ENTRY CONDITIONS 

PAR. 9. Entry into the relevant markets is difficult. In particular, 
substantial lead times are required to establish a new acute care 
hospital in the relevant sections of the country. 

COMPETITION 

PAR. 10. In the relevant markets, Health trust and Holy Cross 
acute care hospitals are actual and potential competitors. 

EFFECT 

PAR. 11. The effect of the aforesaid acquisition may be substan
tially to lessen competition in the relevant markets in the following 
ways, among others: 

(a) It would eliminate actual and potential competition between 
Healthtrust's and Holy Cross' hospitals in the relevant markets; 

(b) It would significantly increase the already high level of 
concentration in the relevant markets; 

(c) It would eliminate Holy Cross' hospitals from the relevant 
markets as a substantial independent competitive force; 

(d) It may increase the possibility of collusion or interdependent 
coordination by the remaining firms in the relevant markets; and 

(e) It may deny patients, physicians, third-party payers, and other 
consumers of hospital services in the relevant markets the benefits of 
free and open competition based on price, quality, and service. 

VIOLATIONS CHARGED 

PAR. 12. The acquisition agreement described in paragraph five 
above violates Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 

PAR. 13. The acquisition described in paragraph five, if consum
mated, would violate Section 7 of the Clayton Act, as amended, 15 
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
into the proposed acquisition by Healthtrust, Inc. - The Hospital 
Company of assets of Holy Cross Health System Corporation, and the 
respondent having been furnished thereafter with a copy of a draft of 
complaint which the Bureau of Competition proposed to present to 
the Commission for its consideration and which, if issued by the 
Commission, would charge respondent with a violation of Section 7 
of the Clayton Act, as amended, 15 U.S. C. 18, and Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an adrrrission by the respondent of all jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
adrrrission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Acts, and that a complaint should issue stating 
its charges in that respect, and having thereupon accepted the 
executed consent agreement and placed such agreement on the public 
record for a period of sixty (60) days (and having duly considered the 
comments received), now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Comrrrission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent Healthtrust, Inc. - The Hospital Company is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Delaware, with its office and 
principal place of business at 4525 Harding Road, in the City of 
Nashville in the State of Tennessee. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

I. 

As used in this order, the following definitions shall apply: 

A. "Respondent" or "Healthtrust" means Health trust, Inc. - The 
Hospital Company, its partnerships, joint ventures, companies, 
subsidiaries, divisions, groups and affiliates controlled by respondent, 
and their respective directors, officers, employees, agents, and 
representatives, and their respective successors and assigns. 

B. The "acquisition" means the acquisition by Healthtrust of 
certain assets of Holy Cross Health System Corporation including 
Holy Cross Hospital of Salt Lake City, Holy Cross-Jordan Valley 
Hospital, and St. Benedict's Hospital. 

C. "Acute care hospital" means a health facility, other than a 
federally owned facility, having a duly organized governing body 
with overall administrative and professional responsibility, and an 
organized medical staff, that provides 24-hour inpatient care, as well 
as outpatient services, and having as a primary function the provision 
of inpatient services for medical diagnosis, treatment, and care of 
physically injured or sick persons with short-term or episodic health 
problems or infirmities. 

D. To "operate an acute care hospital" means to own, lease, 
manage, or otherwise control or direct the operations of an acute care 
hospital, directly or indirectly. 

E. "Affiliate" means any entity whose management and policies 
are controlled in any way, directly or indirectly, by the person with 
which it is affiliated. 

F. "Person" means any natural person, partnership, corporation, 
company, association, trust, joint venture or other business or legal 
entity, including any governmental agency. 

G. "Three-County Area" means the area consisting of the 
following three Utah counties: Salt Lake County, Davis County, and 
Weber County. 

H. "Commission" means the Federal Trade Commission. 
I. "Schedule A Assets" means assets acquired by the respondent 

and listed on the attached Schedule A. 
J. "Viability and competitiveness" means that the Schedule A 

Assets are capable of functioning independently and competitively. 
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K. "Assets and Businesses" include, but are not limited to, all 
assets, properties, businesses, rights, privileges, contractual interests, 
licenses, and goodwill of whatever nature, tangible and intangible, . 
including, without limitation, the following: 

1. All real property interests (including fee simple interests and 
real property leasehold interests, whether as lessor or lessee), together 
with all buildings, improvements and fixtures located thereon, all 
construction in progress thereat, all appurtenances thereto, and all 
licenses and permits related thereto (collectively, the "Real 
Property"); 

2. All contracts and agreements with physicians, other health 
care providers, unions, third-party payors, HMOs, customers, 
suppliers, sales representatives, distributors, agents, personal property 
lessors, personal property lessees, licensors, licensees, cosigners and 
consignees (collectively, the "contracts"); 

3. All machinery, equipment, fixtures, vehicles, furniture, 
inventories and supplies (other than such inventories and supplies as 
are used in the ordinary course of business during the time that 
Healthtrust owns the assets) (collectively, the "Personal Property"); 

4. All research materials, technical information, management 
information systems, software, software licenses, inventions, trade 
secrets, technology, know-how, specifications, designs, drawings, 
processes, and quality control data (collectively, the "Intangible 
Personal Property"); 

5. All books, records and files, excluding, however, the 
corporate minute books and tax records of Healthtrust and its 
Affiliates; and 

6. All prepaid expenses. 

II. 

It is ordered, That: 

A. Respondent shall divest, absolutely and in good faith, within 
six (6) months of the date this order becomes final, the Schedule A 
Assets, and shall also divest such additional assets and businesses 
ancillary to Holy Cross Hospital of Salt Lake City, Utah (excluding 
Pioneer Valley Hospital, Lakeview Hospital, Jordan Valley Hospital, 
St. Benedict's Hospital, Salt Lake Industrial Clinic, and West Jordan 
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Clinic), and effect such arrangements as are necessary to assure the 
marketability and the viability and competitiveness of the Schedule 
A Assets. 

B. Respondent shall divest the Schedule A Assets only to an 
acquirer that receives the prior approval of the Commission and only 
in a manner that receives the prior approval of the Commission. The 
purpose of the divestiture of the Schedule A Assets is to ensure the 
_continuation of the Schedule A Assets as an ongoing, viable acute 
care hospital and to remedy the lessening of competition resulting 
from the acquisition as alleged in the Commission's complaint. 

C. Respondent shall comply with all terms of the Agreement to 
Hold Separate, attached hereto and made a part hereof as Appendix 
I. Said agreement shall contin~e in effect until such time as respon
dent has fulfilled the divestiture requirements of this order or until 
such other time as the Agreement to Hold Separate provides. 

D. Pending divestiture of the Schedule A Assets, respondent 
shall take such actions as are necessary to maintain the viability and 
competitiveness and the marketability of the Schedule A Assets and 
to prevent the destruction, removal, wasting, deterioration, or 
impairment of any of the Scheduled Assets except for ordinary wear 
and tear. 

E. A condition of approval by the Commission of the divestiture 
shall be a written agreement by the acquirer of the Schedule A Assets 
that it will not sell for a period of ten ( 1 0) years from the date of 
divestiture, directly or indirectly, through subsidiaries, partnerships 
or otherwise, without the prior approval of the Commission, the 
Schedule A Assets to any person who operates, or will operate 
immediately following the sale, any other acute care hospital in the 
Three-County Area. Provided, however, that the acquirer is not 
required to seek prior approval of the Commission for the sale of any 
of the assets identified in Part II of Schedule A. 

III. 

It is further ordered, That: 

A. If the respondent has not divested, absolutely and in good 
faith and with the Commission's prior approval, the Schedule A 
Assets, in accordance with this order, within six (6) months of the 
date this order becomes final, the Commission may appoint a trustee 
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to divest the Schedule A Assets. In the event that the Commission or 
the Attorney General brings an action for any failure to comply with 
this order or in any way relating to the acquisition, pursuant to 
Section 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1), 
or any other statute enforced by the Commission, the respondent shall 
consent to the appointment of a trustee in such action. Neither the 
appointment of a trustee nor a decision not to appoint a trustee under 
this paragraph shall preclude the Commission or the Attorney 
General from seeking civil penalties or any other relief available to 
it for any failure by the respondent to comply with this order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph III.A. of this order, the respondent shall 
consent to the following terms and conditions regarding the trustee's 
powers, duties, authority, and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of the respondent, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondent has not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten ( 1 0) days after notice by the staff of the 
Commission to respondent of the identity of any proposed trustee, 
respondent shall be deemed to have consented to the selection of the 
proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Schedule 
A Assets. 

3. Within ten (10) days after appointment of the trustee, respon
dent shall execute a trust agreement that, subject to the prior approval 
of the Commission and, in the case of a court-appointed trustee, of 
the court, transfers to the trustee all rights and powers necessary to 
permit the trustee to effect the divestiture required by this order. 

4. The trustee shall have twelve ( 12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3. to accomplish the divestiture, which shall be subject to the 
prior approval·of the Commission. If, however, at the end of the 
twelve-month period, the trustee has submitted a plan of divestiture 
or believes that divestiture can be achieved within a reasonable time, 
the divestiture period may be extended by the Commission, or in the 
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case of a court-appointed trustee, by the court; provided however, the 
Commission may extend this period only two (2) times. 

5. The trustee shall have full and complete access to the 
personnel, books, records, and facilities related to the Schedule A 
Assets or to any other relevant information as the trustee may request. 
Respondent shall develop such financial or other information as such 
trustee may reasonably request and shall cooperate with the trustee. 
Respondent shall take no action to interfere with or impede the 
trustee's accomplishment of the divestiture. Any delays in divestiture 
caused by respondent shall extend the time for divestiture under this 
paragraph in an amount equal to the delay, as determined by the 
Commission or, for a court-appointed trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
submitted to the Commission, subject to the respondent's absolute 
and unconditional obligation to divest at no minimum price. The 
divestiture shall be made in the manner and to the acquirer as set out 
in paragraph II of this order; provided, however, if the trustee 
receives bonafide offers from more than one acquiring entity, and if 
the Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity selected by 
respondent from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of the respondent, on such reasonable and 
customary terms and conditions as the Commission or a court may 
set. The trustee shall have the authority to employ, at the cost and 
expense of respondent, such consultants, accountants, attorneys, 
investment bankers, business brokers, appraisers, and other 
representatives and assistants as are necessary to carry out the 
trustee's duties and responsibilities. The trustee shall account for all 
monies derived from the sale and all expenses incurred. After 
approval by the Commission and, in the case of a court -appointed 
trustee, by the court, of the account of the trustee, including fees for 
his or her services, all remaining monies shall be paid at the direction 
of the respondent and the trustee's power shall be terminated. The 
trustee's compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
Schedule A Assets. 

8. Respondent shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
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arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable. fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph Ill. A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative, or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Schedule A Assets. 

12. The trustee shall report in writing to the respondent and the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, respondent shall not, without the prior 
approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

A. Acquire any stock, share capital, equity, or other interest in 
any person presently engaged in, or within the two years preceding 
such acquisition engaged in, operating an acute care hospital in the 
Three-County Area; 

B. Acquire any assets used, or previously used, in the Three
County Area (and still suitable for use) for operating an acute care 
hospital from any person presently engaged in, or within the two 
years preceding such acquisition engaged in, operating an acute care 
hospital in the Three-County Area; 

C. Enter into any agreement or other arrangement to obtain 
direct or indirect ownership, management, or control of any acute 
care hospital, or any part thereof, in the Three-County Area, 
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including but not limited to, a lease of or management contract for 
any such acute care hospital; 

D. Acquire or otherwise obtain the right to designate directly or 
indirectly directors or trustees of any acute care hospital in the Three
County Area; 

E. Permit any acute care hospital it operates in the Three-County 
Area to be acquired by any person that operates, or will operate 
immediately following such acquisition, any other acute care hospital 
in the Three-County Area. 

Provided, however, that such prior approval shall not be required for: 

1. The establishment of a new hospital service or facility (other 
than as a replacement for a hospital service or facility, not operated 
by respondent, in the Three-County Area, pursuant to an agreement 
or understanding between respondent and the person operating the 
replaced service or facility); 

2. Any transaction otherwise subject to this paragraph IV of this 
order if the fair market value of (or, in case of an asset acquisition, 
the consideration to be paid for) the acute care hospital or part thereof 
to be acquired does not exceed one million dollars ($1 ,000,000); or 

3. The acquisition of products or services in the ordinary course 
of business. 

v. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, respondent shall not, directly or 
indirectly, through subsidiaries, partnerships or otherwise, without 
providing advance written notification to the Commission, consum
mate any joint venture or other arrangement with any other acute care 
hospital in the Three-County Area for the joint establishment or 
operation of any new acute care hospital, hospital medical or surgical 
diagnostic or treatment service or facility, or part thereof, in the 
Three-County Area. Such advance notification shall be filed immedi
ately upon respondent's issuance of a letter of intent for, or execution 
of an agreement to enter into, such a transaction, whichever is earlier. 

Said notification required by this paragraph V of this order shall 
be given on the Notification and Report Form set forth in the 
Appendix to Part 803 of Title 16 of the Code of Federal Regulations 
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(as amended), and shall be prepared and transmitted in accordance 
with the requirements of that part, except that no filing fee will be 
required for any such notification, notification need not be made to 
the United States Department of Justice, and notification is required 
only of respondent and not of any other party to the transaction. 
Respondent is not required to observe any waiting period for said 
notification required by this paragraph V. 

Respondent shall comply with reasonable requests by the 
Commission staff for additional information concerning any 
transaction subject to this paragraph V of this order, within fifteen 
(15) days of service of such requests. 

Provided, however, that no transaction shall be subject to this 
paragraph V of this order if: 

I. The fair market value of the assets to be contributed to the 
joint venture or other arrangement by acute care hospitals not operat
ed by respondent does not exceed one million dollars ($1 ,000,000); 

2. The service, facility or part thereof to be established or oper
ated in a transaction subject to this order is to engage in no activities 
other than the provision of the following services: laundry; data proc
essing; purchasing; materials management; billing and collection; 
dietary; industrial engineering; maintenance; printing; security; 
records management; laboratory testing; personnel education, testing, 
or training; or health care financing (such as through a health 
maintenance organization or preferred provider organization); or 

3. Notification is required to be made, and has been made, 
pursuant to Section 7 A of the Clayton Act, 15 U.S.C. 18a, or prior 
approval by the Commission is required, and has been requested, 
pursuant to paragraph IV of this order. 

VI. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, respondent shall not permit all or any 
substantial part of any acute care hospital it operates in the Three
County Area to be acquired by any other person (except pursuant to 
the divestiture required by paragraph II of this order) unless the 
acquiring person files with the Commission, prior to the closing of 
such acquisition, a written agreement to be bound by the provisions 
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of this order, which agreement respondent shall require as a condition 
precedent to the acquisition. 

VII. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until the respondent has fully 
complied with paragraph II of this order, the respondent shall submit 
to the Commission a verified written report setting forth in detail the 
manner and form in which it intends to comply, is complying, and 
has complied with paragraph II of this order. Respondent shall 
include in its compliance reports, among other things that are 
required from time to time, a full description of the efforts being 
made to comply with paragraph II of the order, including a 
description of all substantive contacts or negotiations for the 
divestiture and the identity of all parties contacted. Respondent shall 
include in its compliance reports copies of all written 
communications to and from such parties, all internal memoranda,. 
and all reports and recommendations concerning divestiture. 

B. One (1) year from the date this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
becomes final, and at other times as the Commission may require, 
respondent shall file a verified written report with the Commission 
setting forth in detail the manner and form in which it has complied 
and it is complying with paragraphs IV, V, and VI of this order. 

VIII. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of the order. 
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IX. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, the respondent shall permit any 
duly authorized representative of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, mem
oranda and other records and documents in the possession or under 
the control of the respondent relating to any matters contained in this 
order; and 

B. Upon five days' notice to respondent and without restraint or 
interference from it, to interview officers, directors, or employees of 
respondent. 

SCHEDULE A 

The assets to be divested ("Schedule A Assets") shall consist of, 
without limitation, all Assets and Businesses relating to Holy Cross 
Hospital of Salt Lake City (the "Hospital"), which were acquired by 
Healthtrust pursuant to the acquisition (including all improvements, 
additions and enhancements made to such assets prior to divestiture), 
and shall include, without limitation, the Assets and Businesses of the 
following: 

PART I 

1. Holy Cross Hospital of Salt Lake City, 1050 East South 
Temple, Salt Lake City; 

PART II 

2. Moreau Medical Building, 1002 East South Temple, Salt 
Lake City; 

3. Salt Lake Professional Building, 24 South 1100 East, Salt 
Lake City; 

4. Foothill Family Clinic, 2295 Foothill Drive, Salt Lake City; 
5. Eastridge Clinic medical office suites, 160 South 1Oth East, 

Salt Lake City; 
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6. Southeast Health Center, 1275 East Fort Union Boulevard, 
Midvale, Utah (Southeast Center for Family Medicine; Holy Cross 
Medical Park); 

7. Southwest Health Center, 1990 West 7800 South, West 
Jordan Valley, Utah (Southwest Center for Family Medicine; 
Southwest Emergency Clinic); 

8. The Magna Health Clinic, 8370 West 3500 South, Magna, 
Utah; and 

9. The Hospital's Park City, Utah Ambulance Service. 
10. The Real Property located at: 

A. 45 South 1100 East, Salt Lake City- approximately .227 acres 
with house thereon; 

B. 57 South II 00 East, Salt Lake City - approximately .21 acres 
with house thereon; 

C. 59 South 1100 East, Salt Lake City- approximately .086 acres 
with house/office thereon; 

D. 42 South 1000 East, Salt Lake City- approximately .I875 
acres of unimproved land; 

11. Option to purchase four contiguous residential properties 
consisting of approximately .54 acres in the aggregate located at 
approximately 1014 through 1026 East 100 South, Salt Lake City. 

* * * 
It is further provided, That to the extent that any of the contracts, 

warranties with respect to Personal Property, licenses or other inter
ests in the Intangible Personal Property, or other Schedule A Assets: 

(A) Also applies to facilities or operations other than those 
included in the Schedule A Assets, then during the period (the "Con
tract Period") beginning on the closing date of the acquisition and 
ending on the earlier of (1) the expiration of the term of the given 
contract or other right and (2) the second anniversary of Healthtrust' s 
divestiture of the Schedule A Assets, Health trust, at the request of the 
owner or acquirer of the Schedule A Assets, shall use its reasonable 
best efforts to cause the services, property or other benefits provided 
or made available under such a contract or other Schedule A Asset to 
continue to be available to the owner or acquirer of the Schedule A 
Assets on terms and conditions substantially similar to those present
ly in effect; or 
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(B) Requires the consent of a third party in order to transfer or 
assign such contract or other Schedule A Asset, then Healthtrust, at 
the request of the owner or acquirer of the Schedule A Assets, shall 
use its reasonable best efforts to obtain such consent and, if such con
sent cannot be obtained, to cooperate in any reasonable arrangement 
with the owner or acquirer of the Schedule A Assets designed to 
provide to such owner or acquirer the benefits of the given contract 
or other Schedule A Asset during the Contract Period on terms and 
conditions substantially similar to those presently in effect. 

Commissioner Varney not participating. 

APPENDIX I 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate ("Agreement") is by and 
between Healthtrust, Inc. - The Hospital Company ("respondent" or 
"Healthtrust"), a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Delaware, with its 
principal place of business at 4525 Harding Road, Nashville, Tennes
see; and the Federal Trade Commission ("Commission"), an inde
pendent agency of the United States Government, established under 
the Federal Trade Commission Act of 1914, 15 U.S.C. 41, et seq. 

Whereas, on or about December 3, 1993, respondent entered into 
an agreement with Holy Cross Health System Corporation ("Holy 
Cross"), an Indiana corporation, whereby respondent will acquire 
from Holy Cross certain Holy Cross assets in Utah (hereinafter the 
"Acquisition"); and 

Whereas, the Commission is now investigating the Acquisition to 
determine if it would violate any of the statutes enforced by the 
Commission; and 

Whereas, if the Commission accepts the Agreement Containing 
Consent Order ("Consent Order"), which would require the 
divestiture of certain assets listed in Schedule A of the Consent Order 
("Schedule A Assets"), including Holy Cross Hospital ("HCH") in 
Salt Lake City, Utah, the Commission must place the Consent Order 
on the public record for a period of at least sixty (60) days and may 
subsequently withdraw such acceptance pursuant to the provisions of 
Section 2.34 of the Commission's Rules; and 
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Whereas, the Commission is concerned that if an understanding 
is not reached, preserving the status quo ante of the Schedule A 
Assets during the period prior to the final acceptance and issuance of 
the Consent Order by the Commission (after the 60-day public 
comment period), divestiture resulting from any proceeding 
challenging the legality of the Acquisition might not be possible, or 
might be less than an effective remedy; and 

Whereas, the Commission is concerned that if the Acquisition is 
consummated, it will be necessary to preserve the Commission's abil
ity to require the divestiture of the Schedule A Assets as described in 
paragraph II of the Consent Order and the Commission's right to 
have HCH continue as a viable independent acute care hospital; and 

Whereas, the purpose of this Agreement and the Consent Order 
is to: 

(i) Preserve HCH as a viable independent acute care hospital 
pending its divestiture, and 

(ii) Remedy any anticompetitive effects of the Acquisition; 

Whereas, respondent's entering into this Agreement shall in no 
way be construed as an admission by respondent that the Acquisition 
is illegal; and 

Whereas, respondent understands that no act or transaction con
templated by this Agreement shall be deemed immune or exempt 
from the provisions of the antitrust laws or the Federal Trade 
Commission Act by reason of anything contained in this Agreement. 

Now, therefore, the parties agree, upon understanding that the 
Commission has not yet determined whether the Acquisition will be 
challenged, and in consideration of the Commission's agreement that, 
unless the Commission determines to reject the Consent Order, it will 
not seek further relief from respondent with respect to the 
Acquisition, except that the Commission may exercise any and all 
rights to enforce this Agreement and the Consent Order to which it 
is annexed and made a part thereof, and in the event the required 
divestiture is not accomplished, to appoint a trustee to seek 
divestiture of the Schedule A Assets pursuant to the Consent Order, 
as follows: 

1. Respondent agrees to execute the Agreement Containing 
Consent Order and be bound by the Consent Order. 
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2. Respondent agrees that from the date this Agreement is ac
cepted until the earliest of the dates listed in subparagraphs 2.a- 2.b, 
it will comply with the provisions of paragraph 3 of this Agreement: 

a. Three (3) business days after the Commission withdraws its 
acceptance of the Consent Order pursuant to the provisions of Section 
2.34 of the Commission's Rules; or 

b. The day after the divestiture required by the Consent Order 
has been completed. 

3. Respondent will hold the Schedule A Assets as they are 
presently constituted separate and apart on the following terms and 
conditions: 

a. The Schedule A Assets, as they are presently constituted, 
shall be held separate and apart and shall be operated independently 
of respondent (meaning here and hereinafter, Health trust excluding 
the Schedule A Assets) except to the extent that respondent must 
exercise direction and control over the Schedule A Assets to assure 
compliance with this Agreement or the Consent Order, and except as 
otherwise provided in this Agreement. 

b. Prior to or simultaneously with its acquisition of the Holy 
Cross assets in Utah, respondent shall organize a distinct and separate 
legal entity, either a corporation, limited liability company, general 
or limited partnership ("New Company") and adopt constituent 
documents for the New Company that are not inconsistent with other 
provisions of this Agreement or the Consent Order. Respondent shall 
transfer all ownership and control of all Schedule A Assets to the 
New Company. 

c. The board of directors of the New Company, or, in the event 
respondent organizes an entity other than a corporation, the govern
ing body of the entity ("New Company Board") shall have five 
members. Respondent may elect the members of the New Company 
Board; provided, however, that the New Company Board shall in
clude no more than two members who are a director, officer, 
employee, or agent of respondent ("the respondent's New Company 
Board member(s)"). The New Company Board shall include a 
chairman who is independent of respondent and is competent to 
assure the continued viability and competitiveness of the Schedule A 
Assets. Meetings of the New Company Board during the term of this 
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Agreement shall be stenographically transcribed and the transcripts 
retained for two (2) years after the termination of this Agreement. 

d. Respondent shall not exercise direction or control over, or 
influence directly or indirectly, the Schedule A Assets, the 
independent Chairman of the Board of the New Company, the New 
Board, or the New Company or any of its operations or businesses; 
provided, however, that respondent may exercise only such direction 
and control over the New Company as is necessary to assure 
compliance with this Agreement or the Consent Order. 

e. Respondent shall maintain the viability and competitiveness 
and the marketability of the Schedule A Assets and shall not sell, 
transfer, encumber (other than in the normal course of business), or 
otherwise impair their viability and competitiveness or their market
ability. 

f. Except for the respondent's New Company Board members, 
respondent shall not pennit any director, officer, employee, or agent 
of respondent to also be a director, officer, or employee of the New 
Company. 

g. The New Company shall be staffed with sufficient employees 
to maintain the viability and competitiveness of the Schedule A 
Assets, which employees shall be selected from Holy Cross' existing 
employee base and may also be hired from sources other than Holy 
Cross. 

h. With the exception of the respondent's New Company Board 
Members, respondent shall not change the composition of the New 
Company Board unless the independent chairman consents. The 
independent chairman shall have power to remove members of the 
New Company Board for cause. Respondent shall not change the 
composition of the management of the New Company except that the 
New Company Board shall have the power to remove management 
employees for cause. 

i. If the independent chairman ceases to act or fails to act 
diligently, a substitute chairman shall be appointed in the same 
manner as provided in paragraph 3 .c. of this Agreement. 

j. Except as required by law, and except to the extent that neces
sary information is exchanged in the course of evaluating the Acqui
sition, defending investigations or defending or prosecuting litigation, 
or negotiating agreements to divest assets, or complying with this 
Agreement or the Consent Order, respondent shall not receive or 
have access to, or use or continue to use, any material confidential 
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information not in the public domain about the New Company or th~ 
activities of the New Company Board. Nor shall the New Company 
or the New Company Board receive or have access to, or use or 
continue to use, any material confidential information not in the 
public domain about respondent and relating to respondent's acute 
care hospitals in Utah. Respondent may receive on a regular basis 
aggregate financial information relating to the New Company 
necessary and essential to allow respondent to prepare United States 
consolidated financial reports, tax returns and personnel reports. Any 
such information that is obtained pursuant to this subparagraph shall 
be used only ·for the purposes set forth in this subparagraph. 
("Material confidential information," as used herein, means 
competitively sensitive or proprietary information not independently 
known to respondent from sources other than the New Company, and 
includes but is not limited to customer lists, price lists, marketing 
methods, patents, technologies, processes, or other trade secrets.) 

k. Except as pennitted by this Agreement, the respondent's New 
Company Board members shall not in their capacity as New 
Company Board members, receive material confidential information 
and shall not disclose any such information received under this 
Agreement to respondent or use it to obtain any advantage for 
respondent. The respondent's New Company Board members shall 
enter a confidentiality agreement prohibiting disclosure of material 
confidential information. The respondent's New Company Board 
members shall participate in matters that come before the New 
Company Board only for the limited purposes of considering a capital 
investment or other transaction exceeding $250,000, approving any 
proposed budget and operating plans, and carrying out respondent's 
responsibilities under this Agreement and the Consent Order. Except 
as permitted by this Agreement, the respondent's New Company 
Board members shall not participate in any matter, or attempt to 
influence the votes, of the other members of the New Company 
Board with respect to matters, that would involve a conflict of 
interest if respondent and the New Company were separate and 
independent entities. 

1. If necessary to assure compliance with the terms of this 
Agreement, the Consent Agreement, or the Consent Order, respon
dent may, but is not required to, assign an individual to the New 
Company for the purpose of overseeing such compliance ("on-site 
person"). The on-site person shall have access to all officers and 
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employees of the New Company and such records of the New 
Company as he deems necessary and reasonable to assure 
compliance. Such individual shall enter into a confidentiality 
agreement prohibiting disclosure of material confidential information. 

m. Any material transaction of the New Company that is out of 
the ordinary course of business must be approved by a majority vote 
of the New Company Board; provided that the New Company shall 
engage in no transaction, material or otherwise, that is precluded by 
this Agreement. 

n. All earnings and profits of the New Company shall be 
retained separately in the New Company. If necessary, respondent 
shall provide the New Company with sufficient working capital to 
operate at its current rate of operation, and to carry out any capital 
improvement plans for the New Company which have already been 
approved. 

o. During the period commencing on the date this Agreement is 
effective and terminating on the earlier of (i) six months after the date 
the Consent Order becomes final, or (ii) the date contemplated by 
subparagraph 2.b (the "Initial Divestiture Period"), respondent shall 
make available for use by the New Company funds sufficient to 
perform all necessary routine maintenance to, and replacements of, 
the Schedule A Assets ("normal repair and replacements"). After 
termination of the Initial Divestiture Period and until the earlier of the 
date contemplated by either subparagraph 2.a or 2.b, respondent shall 
make available for use by the New Company each year an amount not 
less than that required for normal repair and replacement, plus 
$1,000,000 for capital improvements to the Schedule A Assets, 
unless a smaller amount is requested or required by the New 
Company, in its sole discretion, for capital expenditures. Provided, 
however, that in any event, respondent shall provide the New 
Company with such funds as are necessary to maintain the viability 
and competitiveness and marketability of the Schedule A Assets. 

4. Should the Federal Trade Commission seek in any proceeding 
to compel respondent to divest any of the Schedule A Assets, as 
provided in the Consent Order, or to seek any other injunctive or 
equitable relief for any failure to comply with the Consent Order or 
this Agreement, or in any way relating to the Acquisition, as defined 
in the draft complaint, respondent shall not raise any objection based 
upon the expiration of the applicable Hart-Scott-Rodino Antitrust 
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Improvements Act waiting period or the fact that the Commission has 
permitted the Acquisition. Respondent also waives all rights to 
contest the validity of this Agreement. 

5. To the extent that this Agreement requires respondent to take, 
or prohibits respondent from taking, certain actions that otherwise 
may be required or prohibited by contract, respondent shall abide by 
the terms of this Agreement or the Consent Order and shall not assert 
as a defense such contract requirements in a civil penalty action 
brought by the Commission to enforce the terms of this Agreement 
or Consent Order. 

6. For the purpose of determining or securing compliance with 
this Agreement, subject to any legally recognized privilege, and upon 
written request with reasonable notice to respondent made to its 
principal office, respondent shall permit any duly authorized 
representative or representatives of the Commission: 

a. Access during the office hours of respondent and in the 
presence of counsel to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, and other records and documents in the 
possession or under the control of respondent relating to compliance 
with this Agreement; 

b. Upon five (5) days' notice to respondent, and without restraint 
or interference from respondent, to interview officers or employees 
of respondent, who may have counsel present, regarding any such 
matters. 

7. This Agreement shall not be binding until approved by the 
Commission. 
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IN THE MATTER OF 

AMERICAN BODY ARMOR AND EQUIPMENT, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3539. Complaint, Oct. 21, 1994--Decision, Oct. 21, 1994 

This consent order prohibits, among other things, a Florida-based company from 
misrepresenting that its bullet-resistant garments are certified, approved, en
dorsed, or sanctioned by any government body or private organization. In 
addition, the respondent is required to contact certain past purchasers and offer 
to provide replacement vests at a reduced cost. 

Appearances 

For the Commission: Lisa B. Kopchik, Joel C. Winston and 
Maureen Enright. 

For the respondent: Eugene Gulland, Covington & Burling, 
Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
American Body Armor and Equipment, Inc., a corporation, 
hereinafter sometimes referred to as respondent, has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent American Body Armor and Equip
ment, Inc. is a Florida corporation, with its office and principal place 
of business located at 85 Nassau Place, Yulee, Florida. 

PAR. 2. Respondent has manufactured, advertised, marketed, 
offered for sale, sold and distributed personal body armor, also 
known as bullet-resistant vests, to the public, including police 
departments and other law enforcement agencies. Body armor 
consists of a ballistic panel made up of a number of layers of ballistic 
resistant fabric, enclosed in a cover. Body armor is intended to 
protect the wearer from gunfire. 
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PAR. 3. The acts and practices of respondents alleged in this 
complaint have been in or affecting commerce. 

PAR. 4. In the course of advertising, promoting, soliciting the 
sale of and selling its body armor, respondent has represented, 
directly or by implication, to purchasers and potential purchasers of 
its armor, that its body armor has been certified by the National 
Institute of Justice ("NIJ") as complying with NIJ' s current voluntary 
performance standard, Ballistic Resistance of Police Body Armor, 
(Standard 0101.03) (April1987) (".03 Standard"). 

PAR. 5. In truth and in fact, in numerous instances, the body 
armor respondent has sold has not been certified by NIJ as complying 
with the .03 Standard, because said body armor differs significantly 
from that certified by NIJ in certain respects, including but not 
limited to one or more of the following: 

a. Waterproofing on the ballistic panel; 
b. Configuration of stitching on the ballistic panel, including 

label-stitching through the ballistic panel; 
c. The type of material used on the vest covers; 
d. The presence or absence of foam padding on the vest cover; 
e. The removability of the cover from the ballistic panel; and 
f. The method of closure of the vest (e.g., front closure or side 

closure). 

Therefore, the representation as set forth in paragraph four was, and 
is, false and misleading. 

PAR. 6. Respondent has disseminated or has caused to be dis
seminated advertisements and promotional materials for body armor 
treated with "Black Magic" treatment. Typical of respondent's 
advertisements and promotional materials, but not necessarily all
inclusive thereof, are the attached Exhibits A through D. The 
aforesaid advertisements and promotional materials contain the 
following statements: 

1. "Black Magic ... strengthens Kevlar, the material used in soft body armor, 
better than any other treatment. Wear the best." (Exhibit A) 

2. "Less Layers. More Protection ... The more layers of Kevlar ... the better 
protection- until Black Magic. Black Magic ... toughener strengthens our vest to 
eliminate heavy, uncomfortable and unnecessary layers with no loss of perform
ance." (Exhibit B) (emphasis in original) 



984 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

3. "The ballistic technicians at American Body Armor, manufacturer of light
weight police armor, invented Black Magic .... This technological breakthrough is 
unparalleled in the industry. When Kevlar is treated with Black Magic, a chemical 
fusion takes place. The fusion of Kevlar and Black Magic produces a tougher, 
stronger and longer lasting product. A Level II garment with Black Magic treated 
Kevlar contains only 17 plies. The extra weight and discomfort of 5-7 unnecessary 
plies of Kevlar has been eliminated, with no loss of ballistic performance. In fact, 
American Body Armor effectively exceeds current U.S. Government backface 
deformation criteria." (Exhibit C) 

4. "Black Magic increases comfort and performance in the following ways ... 
Black Magic effectively controls blunt trauma." (Exhibit D) 

PAR. 7. Through the use of the statements set forth in paragraph 
six, and others not specifically set forth herein, respondent has repre
sented, directly or by implication, that Black Magic treatment effec
tively improves the ballistic performance of respondent's body armor. 

PAR. 8. Through the use of the statements set forth in paragraph 
six, and others not specifically set forth herein, respondent has 
represented, directly or by implication, that at the time it made the 
representation set forth in paragraph seven, respondent possessed and 
relied upon a reasonable basis for such representation. 

PAR. 9. In truth and in fact, at the time respondent made the 
representation set forth in paragraph seven, respondent did not 
possess and rely upon a reasonable basis for such representation. 
Therefore, respondent's representation as set forth in paragraph eight 
was, and is, false and misleading. 

PAR. 10. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce, in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 
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EXHIBITB 

TilE BEST fll!e_--:,· 
• : .... f!"\.,1 ;~··"'' ..•. 

ftiEBEST 

Available in Navy, Light 
Blue. Green. Grey. Tan. 
White. Black and 
Camouflage. 

American Body Armor & Equipment. Inc. 

P.O. Box 1769. Fernandma Beach. Flor1da 32034 U.S.A. 
(904) 261-4035 • TLX #6971170 ABAVEST 

01 
.....-....... - ·'111aatui9s 6 ':5 x 8 

Plate,.. as standarc{ 
.. . . .. · ,;.~· . equipme~~i: 

. ElastiC and WICro cloSuTe· S)'Sien!~t 
:·::;;; ..... :. helpS'achleYa. the. p8rlect fit; 

while Annttron's hand washable. 
design (clean ~r ~ with mnd 

soap and water) ensures years 
of dependable wear. 

Less Layers.
. More Protection. 

There used to be no secret to 
the c:onstnJCtiOn of lightWeight. 
concealable armor. The more 
1ayan; o1 ~ ... the bett_er 

protection- until Black Mag1c . 
.. ~.:..:.£lacK Magic"' Patent. No. 4,522,871 
:·>··"k~Ughener'Btre!lgthens our vest to 

:..>'--eliminate· heavy, uncomfortable and 
~;:;~~with ncrloss of 
?:~- · - .... ~ .. .v... ''No wonder 
~~-· .. .;:.:·r~,.;·iiiA-; the lightest 

....... ·lougheal and mosf comfortable 

·.f:~~ ~--~.:.:~·_;-.~_<;·:_ .\'861 available 
. . . . ~ -··Poc*llt wllalao accornmodale thE 
· .• _.,~~·-i(,Optlonal6 x 8 Super Shok Plats 

-· .,. 

(_: ( j '. •I ·:./ I • I / 

_AM_E_R ...... IC~A~N~•'tt. 
1100'1' .-.oRe' :;:Eao.-;..:.;_:,_;,T._IHC_...c-__ 
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EXHIBITC 

Conventional Untreated Kevlar" 
This .357 Magnum 158 gr. bullet at 1274 f.p.s. 
tore through many layers of conventional 
untreated Kevlar<!:. 

With Black Magic 
The .357 Magnum 158 gr. bullet at 12n t.p.s. 
was stopped on the sunace of the Kevtar"· test 
target treated wtlh Black Magtr: Patent No 

BLACK MAGIC 
TECHNOLOGY 

Black Magic Performance 
PnomHo.•.l22.11'1 

Until now there was no secret to the 
construction of lightweight concealable 
armor. It was previously thought the more 
plies of Kevla~ added, the greater the 
ballistic capability. 
For example: Some industry experts 
quote the .following concerning 1000 
denier 31 X 31 ballistic grade Kevlar4l : 
"Body armor intended for use as a Ieveil! 
garment should contain 22-24 individual 
plies of Kevla~ ." 
The ballistic technicians at American 
Body Armor, manufacturer oJ lightweight 
police armor. invented Black Magic Patent 
No. 4,522,871. This technological break
through is unparalleled in the industry. 
When Ke.tt~ is treated with Black Magic. 
a chemical fusion takes place. The fusion 
of Kevla~ and Black Magic produces a 
tougher, stronger and longer lasting 
product. A LeYel II garment with Black 
Magic treated Kevla~ contains only 17 
plies. The extra weight and discomfort of 
5-7 unnecessary plies of Kevlar® has 
been eliminated, with no loss of ballistic 
performance. In fact, American Body 
Armor effectively exceeds current U.S. 
Government backface deformation 
criteria. 
The Research and Development Team 
at American Body Armor is constantly 
seeking ways to ·utilize the advanced 
technology of Black Magic, enhancing the 
full range of products manufactured by 
American Body Armor. 

____ * __ _ 

AMERICAN 
. : 0DY ARMOR t:f EOJJIPMENT, INC. 

Exhibit C 
t,# 



988 FEDERAL TRADE COMMISSION DECISION~ 

Complaint 118 F.T.C. 

EXHIBITD 

STANDARD FEATURE 
With All Concealable Vests SHOK PLA1 

The Shok Plate is a comfonabl1 
lightwei;ht non-ricochet metal insert the 
protects the heart and sternum. Th1 
Shok Plate can be easily shaped by tht 
wearer tor a perfect comfortable fit. It i: 
lightweight, undetectable and can b1 
removed if desired. 
The Shok Plate helps to protect agains 
the following in conjunction with vest: 
1. Knives, icepicks and shar~ 
instruments. 
2. Impact and blunt trauma received 
from car wrecks, magnums, shotguns 
and blunt instruments. 

BLACK MAGIC 
"-tan~ No. 4.522 .17"1 

Black Magic increases comfort and per
formance in the following ways: 
1. Overall weight of ballistic garment is 
considerably reduced. 
2. Black Magic gives our vests "shape 
memory". The vest stays smooth at all 
times never developing any uncomfort
able bumps or lumps. 
WE GUARANTEE IT! 
3. Black Magic effectively controls blunt 
trauma. All American Body Armor vests 
exceed current U.S. government 
backface deformation criteria. 

Tapered Edges, 
High Quality Materials, 

Elastic Straps, Velcro Closure 
All vests are fully tapered and easily con
cealed under a uniform shin. Top quality 
materials are used for a dependable long 
lasting product. Elastic straps are used 
to allow the vest to conform and move 
with your body. All vests have velcro 
closures for an adjustable comfortable fit. 

STANDARD SELECTION 
WITH All CONCEALABLE VESTS 

TWO TYPES OF VEST COVERINGS 

PERU •HENT Amencan Boc!y Armo< 420 denier nylon. Pac· 
HAND ...SHABU IS u<Wihane bllelced 10 keep rnQIS1ure anc per. 

hen -r trom )'OUr Ufesavlng ballistiC panels 
~ il our mo.~ popDiar. It 11 er1remely flgh1 
CUrable and eay 10 m8intllin lor 10111;1 hie per1or 

REMOVABlE A 50150'11. CO!IOn lpoi~er outer CJlrroer 
MACHINE 'ltlllSHABLf ...,.ilable ThiS style lllools the Oule• ca,•e 

OUTER CARRIER l.ounOered OfiCe ballmoc panels are rern0110 
balfmiC pane~.-ore pro!Kled trom rno•sture. p. 

• hon and uur ..... 1QI81 hQhl by use of a l•gn•woe~~ 
r l!ntfH urethane coated nytor'l 

.r. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Consumer Protec
tion proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
respondent of all the jurisdictional facts set forth in the aforesaid draft 
of complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments received, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. American Body Armor and Equipment, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Florida, with its office and its principal place of 
business at 85 Nassau Place, Yulee, Florida; 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

1. For purposes of this order, "body armor" or "vest" shall mean 
any garment intended to protect the wearer's torso against gunfire. 
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2. For purposes of this order, ".03 Standard" shall mean the U.S. 
Department of Justice, National Institute of Justice ("NIJ"), Ballistic 
Resistance of Police Body Armor (Standard 0101.03) (April1987). 

3. For purposes of this order, "Nil-certified" shall mean certified 
by the National Institute of Justice under the current .03 Standard, 
under any subsequent modification, amendment or revision of that 
Standard, or under any new Standard for body armor promulgated by 
NIJ. 

4. For purposes of this order, "eligible purchaser" shall mean 
any individual or organization that purchased in the United States 
body armor manufactured by respondent that is labeled or otherwise 
represented in any manner as complying with or certified under the 
.03 Standard, where the manufacture of said body armor took place 
(a) prior to January 1, 1990; or (b) between January 1, 1990, and the 
date of service of this order if the body armor differs from the 
corresponding NIJ-certified model in any of the following respects, 
excluding minor deviations unavoidable due to the manufacturing 
process: 

i. Waterproofing on the ballistic panels; 
ii. Configuration of stitching on the ballistic panels, including 

label-stitching through the ballistic panels, or stitching of the ballistic 
panels that penetrates the cover; 

iii. The method of closure of the vest (e.g., front closure or side 
closure); 

iv. The number of ballistic panels that comprise the vest; 
v. The carrier, unless the sole difference from the conesponding 

Nil-certified model is that the carrier is (a) a different color or a 
different fabric, or (b) backed with foam for flotation purposes, where 
the corresponding Nil-certified model was not backed with foam, or 
(c) designed to be permanently attached to the ballistic panel where 
the carrier on the corresponding NIJ -certified model was designed to 
be removable; or 

vi. Any other change: (a) to the ballistic elements; or (b) that 
otherwise may diminish the level of ballistic protection provided by 
the vest. 

5. For purposes of this order, "concealable body armor" shall 
mean body armor intended to be worn underneath the wearer's cloth
ing, except for the "concealable tactical" vest. 
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6. For purposes of this order, "tactical body armor" shall mean 
body ann or intended to be worn over the wearer's clothing and shall 
include the "concealable tactical" vest. 

7. For purposes of this order, "purchased in the United States" 
shall mean (a) purchased in the United States or its possessions or 
territories; or (b) sold to any individual who is a citizen of the United 
States or its possessions or territories, any organization incorporated 
in the United States or its possessions or territories, or any United 
States government entity. 

I. 

It is ordered, That respondent American Body Armor and 
Equipment, Inc. ("ABA"), a corporation, its successors and assigns, 
and its officers, agents, representatives and employees, directly or 
through any corporation, subsidiary, division, or other ,device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any body armor in or affecting commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, directly or by 
implication, in any manner: 

A. That any such body armor is or has been certified under or in 
compliance with the .03 Standard, is Nil-certified, or is approved, 
endorsed, or sanctioned by the National Institute of Justice; 

B. That any such body armor is equivalent to, comparable to, the 
same as, or similar to any other body armor that is Nil-certified; and 

C. That any such body armor is certified under or in compliance 
with any performance standard, or is approved, endorsed, or 
sanctioned by any governmental body or private organization. 

II. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution -of any body armor purchased in the United 
States in or affecting commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
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representing, directly or by implication, in any manner, that any such 
body armor provides any specified threat level or degree of ballistic 
protection or is tested, approved, endorsed, certified or sanctioned, 
unless such body armor: 

A. Is NIJ-certified at the represented threat level, or 
B. Has been certified to meet the specified threat level under a 

different ballistic standard or test, provided that respondent discloses, 
clearly and prominently in close proximity to the representation 

( 1) The standard or test under which the body armor is certified 
or tested, including the person or organization that promulgated that 
standard or conducted the test, and 

(2) That the standard used or test conducted is different from the 
National Institute of Justice Standard, if any National Institute of 
Justice body armor standard is then in effect. 

III. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives and employees, directly or 
through any corporation, subsidiary, division, or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any body armor in or affecting commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from· representing, directly or by 
implication, in any manner, the ballistic efficacy or perlormance of 
Black Magic or any other treatment applied to the ballistic panel of 
any body armor unless, at the time of making such representation, 
respondent possesses and relies upon competent and reliable 
scientific evidence that substantiates the representation. 

For purposes of this provision, "competent and reliable scientific 
evidence" shall mean tests, analyses, research, studies or other 
evidence conducted and evaluated in an objective manner by persons 
qualified to do so, using procedures generally accepted by others in 
the profession or science to yield accurate and reliable results. 
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IV. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, employees, agents and representatives, shall offer 
replacement body armor to purchasers of respondent's body armor, 
in accordance with the provisions of this Part. 

A. Notification of Eligible Purchasers 

1. Within 30 days from the date of service of this order, respon
dent shall compile a current mailing list containing the names and last 
known addresses of eligible purchasers following the procedures set 
out below. 

a. Respondent shall search its own files for the names and 
addresses of such purchasers; and 

b. Respondent shall use its best efforts to identify other such 
purchasers, including but not limited to sending the letter set forth in 
Appendix A to all of its wholesalers, distributors, retailers or others 
to whom it sold or provided body armor for resale to the public. In 
the event that any such entity fails to provide any names or addresses 
of eligible purchasers in its possession, respondent shall provide the 
names and addresses of all such entities to the Federal Trade 
Commission within sixty (60) days of service of this order. 

2. Within 30 days from the date of service of this order, respon
dent shall mail the following items by first class mail, certified, return 
receipt requested, to the last known address of no fewer than one
third of eligible purchasers named on the mailing list compiled in 
accordance with Part IV .A .I: 

a. A dated and signed armor notification letter in the form set 
forth in Appendix B to this order ("armor notification"); 

b. A replacement program description in the form set forth in 
Appendix C to this order; 

c. An armor application in the form set forth in Appendix D to 
this order ("armor application"); 

d. A price list in the form set forth in Appendix E to this order; 
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e. A copy of the most recent edition of respondent's catalog 
containing all models of respondent's body armor listed on Appendix 
E; and 

f. A request for extension of time in the form set forth in 
Appendix F to this order ("extension form"). 

The front of the envelope transmitting the above items shall be in the 
form set forth in Appendix G to this order. The phrase 
"ATTENTION: BODY ARMOR REPLACEMENT PROGRAM" 
shall appear on the front of the envelope in typeface equal or larger 
in size to that set forth in Appendix G. The envelope shall be 
addressed to the head of the organization to which it is sent (if an 
organization), and the words "Forward & Address Correction 
Requested" shall appear in the upper, left-hand corner one-quarter of 
an inch beneath the return address. Except as otherwise provided by 
this order, no information other than that required by this Part shall 
be included in or added to the above items, nor shall any other 
material be transmitted therewith. 

3. Within 75 days from the date of service of this order, respon
dent shall mail those items set forth in Part IV.A.2(a-f) by first class 
mail, certified, retu111 receipt requested, to the last known address of 
no fewer than two-thirds of eligible purchasers named on the mailing 
list compiled in accordance with Part IV .A.l. 

4. Within 120 days from the date of service of this order, respon
dent shall mail those items set forth in Part IV.A.2(a-f) by first class 
mail, certified, return receipt requested, to the last known address of 
each eligible purchaser named on the mailing list compiled in 
accordance with Part IV.A.l. 

5. Respondent shall also mail the items listed in Part IV.A.2(a-f) 
to any person or organization not on the mailing list prescribed in 
Part IV.A.l about whom respondent later receives information indi
cating that the person or organization is likely to be an eligible 
purchaser, and to any purchaser whose armor notification is returned 
by the U.S. Postal Service as undeliverable and for whom respondent 
thereafter obtains a corrected address. The mailing required by this 
subpart shall be made within ten (10) days of respondent's receipt of 
a corrected address or information identifying each such purchaser. 

6. Respondent shall also mail the items listed in Part IV.A.2(a-f) 
to any person or organization who otherwise meets the definition of 
"eligible purchaser" contained in this order but has failed to make all 
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payments due for the body armor to be replaced. Said mailing shall 
include an additional letter stating that the purchaser is not eligible 
for participation in the replacement program until the purchaser has 
made payment in full for the body armor to be replaced, and stating 
the amount due. 

B. Respondent's Obligation to Provide Replacement Body Armor 

Respondent shall provide replacement body armor to each 
eligible purchaser who submits a completed armor application to 
respondent within one-hundred and twenty (120) days after the 
purchaser's receipt of the armor notification and other items required 
by Part IV .A .2( a-f) of this order. 

·1. Respondent shall not charge any such purchaser who com
plies with the requirements of this Part an amount greater than that 
listed in Appendix E to this order for the selected model, provided 
that respondent shall not impose any additional charge, on the basis 
of a late payment or a late return of the body armor to be replaced, on 
any purchaser who meets said requirements within ten (10) business 
days of the deadlines provided for by subparts IV.B.7 and IV.B.9. 

2. Respondent shall extend the time for submitting a completed 
application for each eligible purchaser who, within 120 days of his or 
her receipt of the armor notification, returns a completed and signed 
extension form to respondent or otherwise notifies respondent in 
writing that he or she is unable to apply for replacement body armor 
within 120 days due to specified procurement or purchasing 
regulations, procedures, policies or other official requirements, and 
requests an extension of time to apply. Respondent shall extend the 
time for application in the amount of time requested by the purchaser 
up to a maximum of eighteen ( 18) months from the date of receipt of 
the armor notification. 

3. In any case where respondent is unable to provide 
replacement body armor to a purchaser due to an incomplete or 
deficient armor application, respondent shall within fifteen ( 15) 
business days of receipt of the application mail to the purchaser a 
written notice of the deficiency. The purchaser shall have the amount 
of time remaining in the 120 day period, but in any case no less than 
fifteen ( 15) days from the date of receipt of the notice, in which to 
submit a completed armor application. 
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4. The replacement body armor shall be in the sizes and models 
specified by the purchaser. The purchaser shall have the option of 
selecting any model offered by respondent of the threat level of the 
replaced body armor and listed in Appendix E; or, if no vests are 
offered at that threat level, any model offered by respondent of the 
next highest threat level available; provided that respondent shall not 
be required to provide a tactical body armor model as a replacement 
for concealable body armor. 

5. The replacement body armor shall be new and shall not differ 
from the corresponding NIJ -certified model, other than differences in 
size, color and minor deviations unavoidable due to the manufactur
ing process, unless the purchaser requests in writing modification(s) 
to the body armor, respondent agrees to such modification(s), and 
respondent informs the purchaser in writing that such differences may 
affect the Nil-certification status of the body armor. Provided that if 
any binding law, rule, or regulation is promulgated that prohibits the 
sale or distribution of body armor which is not Nil-certified, this 
order shall not be construed to authorize respondent to make any 
modifications to a purchaser's replacement body armor that would 
cause the body armor to violate such law, rule or regulation. 

6. Respondent shall ship, at its cost, all replacement body armor 
selected by the purchaser within sixty (60) days of its receipt of the 
completed armor application and any payment required by this order. 

7. Respondent shall not require the tendering of any payment for 
the replacement body armor except as follows: 

(a) For law enforcement units, governmental entities, military 
units, businesses, firms, educational institutions or other institutional 
purchasers, full payment as set forth in Part IV.B.l within 30 days of 
the purchaser's receipt of the replacement body armor. 

(b) For individual purchasers, full payment as set forth in Part 
IV.B.l at the time ofthe delivery of the replacement body armor 
(C.O.D.). 

8. Respondent shall notify the Commission or its designated 
staff of its intent to refuse a request for an extension of time in which 
to submit an armor application. The final determination of eligibility 
for an extension of time shall rest with the Commission or its 
designated staff and shall be made within a reasonable time. If the 
Commission or its designated staff determines that the purchaser is 
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not eligible for an extension of time, respondent shall, within fifteen 
( 15) business days of receiving the determination of ineligibility, 
send to the purchaser by first class mail, certified, return receipt 
requested, a written notice of his or her ineligibility. The purchaser 
shall have the amount oftime remaining in the 120 day period, but in 
any case no less than fifteen (15) days from the date of receipt of the 
notice of ineligibility, to submit a completed armor application. 

9. Respondent shall not require the return to it by the purchaser 
of the body armor to be replaced until sixty ( 60) days after the 
purchaser's receipt of the replacement body armor. 

C. Respondent's Record-Keeping Requirements 

Respondent, its successors and assigns, shall, for three (3) years 
after the date of service of this order, maintain and upon request make 
available to the Federal Trade Commission or its staff for inspection 
and copying: 

1. Sufficient records to identify: 

a. The name and address of each eligible purchaser; 
b. The name and last known address of each person sent an 

armor notification pursuant to Part IV .A.2 of this order and the date 
the armor notification was mailed; 

c. The name and last known address of each person sent an armor 
notification pursuant to Part IV .A.3 of this order and the date the 
armor notification was mailed; 

d. The name and last known address of each person sent an 
armor notification pursuant to Part IV .A.4 of this order and the date 
the armor notification was mailed; 

e. The name and last known address of each person sent an armor 
notification pursuant to Part IV .A.5 of this order and the date the 
armor notification was mailed; 

f. The name and last known address of each person sent an armor 
notification pursuant to Part IV .A.6 of this order and the date the 
armor notification was mailed; 

g. The name and address of each purchaser who returns an 
extension form or otherwise notifies respondent in writing that he or 
she is unable to file an armor application within 120 days due to 
procurement or purchasing regulations, procedures, policies or other 
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official requirements and requests an extension of time, and the 
disposition of each such request. 

h. The name and address of each purchaser who is notified by 
respondent that his or her armor application is deficient; 

i. The name and address of each wholesaler, distributor, retailer, 
or other sent a letter pursuant to Part IV.A.I(b) of this order and the 
date the letter was mailed; 

j. For each purchaser who applied for replacement body armor 
pursuant to Part IV .B: 

( 1) The name and last known address; 
(2) The date the armor application was received; 
(3) The date the replacement body armor was shipped; 
( 4) The model number and threat level of the replacement body 

armor; 
(5) The total number of body armor units replaced; 
(6) The total price paid for the replacement body armor. 

2. The name and last known address of each person who 
requested replacement body armor and was refused, the reason for 
each refusal and the dates of the request and refusal. 

3. Sample copies of all letters, descriptions, applications and 
forms sent to purchasers or others pursuant to this order. 

4. Each and every armor application received from respondent's 
purchasers. 

5. Each and every extension form received from respondent's 
purchasers. 

6. All correspondence relating to any purchaser's request for an 
extension of time in which to file an application for replacement body 
armor. 

7. All correspondence and written memorializations of oral 
communications, not otherwise covered by this Part, relating to the 
replacement of respondent's body armor pursuant to this order 
between respondent and any person. 

v. 

It is further ordered, That respondent, its successors and assigns, 
shall, for three (3) years after the date of the last dissemination of the 
representation to which they pertain, maintain and upon request make 
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available to the Federal Trade Commission for inspection and 
copy1ng: 

A. All materials that were relied upon by respondent in dissemi
nating any representation covered by this order; and 

B. All reports, tests, studies, surveys, demonstrations or other 
evidence in respondent's possession or control that contradict, 
qualify, or call into question such representation, or the basis upon 
which respondent relied for such representation, including complaints 
from consumers. 

VI. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
respondent such as a dissolution, assignment or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries or any other change in the corporation that may affect 
compliance obligations under this order. The respondent shall 
require, as a condition precedent to the closing of any sale or other 
disposition of all or a substantial part of its assets, that the acquiring 
party file with the Commission, prior to the closing of such sale or 
other disposition, a written agreement to be bound by the provisions 
of this order. 

VII. 

It is further ordered, That within 45 days from the date of service 
of this order, respondent shall mail a letter in the form set forth in 
Appendix H to this order to all operating divisions, subsidiaries, 
officers, managerial employees, all of its employees engaged in the 
preparation and placement of advertisements, labels, or promotional 
materials covered by this order, and to all of its wholesalers, 
distributors and retailers of body armor. 

VIII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service upon it of this order and at such other times as the 
Commission may require, file with the Commission a report, in 



1000 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Varney not participating. 

APPENDIX A 

ABA letterhead 

Date 

Dear [name of wholesaler, distributor or retailer]: 

This letter is to request your assistance in a very important program involving 
American Body Armor & Equipment, Inc.'s customers. 

We have settled a dispute with the Federal Trade Commission ("FTC") regard
ing the certification of ABA body armor by the National Institute of Justice ("NIJ"). 
The FTC has charged that ABA misrepresented that certain of its vests were certi
fied under the National Institute of Justice ("NIJ") 0101.03 Standard. As you are 
probably aware, manufacturers may voluntarily submit vests to Nil for ballistic 
testing. Models that pass the test are then certified by NIJ as complying with the 
standard. 

Certain ABA vests that were sold in 1989 and 1990 as certified by the NIJ were 
re-tested according to the NIJ standard and failed those tests due to bullet penetra
tions. In some cases, there were multiple penetrations. The FTC is concerned that 
some ABA vests could fail in actual use to provide the claimed level of protection. 

The FTC has observed differences between certain ABA vests sold as Nil
certified and the sample vests that were tested as part of the certification procedure. 
The differences that FTC has observed include: 1) the lack of Nil-required labels 
stitched through the ballistic panels; 2) the lack of waterproofing on the ballistic 
panels; and 3) the use of different kinds of vest covers. The FTC has charged that, 
in some cases, there were other, additional differences in the vests. The FTC be
lieves that these differences may make the vests less effective than claimed, and 
that vests with these changes should have been retested and therefore are not certi
fied. 

We deny these charges and believe our vests are effective. To our knowledge, 
in actual use, no ABA vest has ever failed to provide the level of protection that the 
vest was designed to provide under the NIJ standard. Nevertheless, as part of our 
settlement with the FTC, we have agreed to provide replacement vests at a reduced 
price to purchasers of ABA body armor represented to be certified under NIJ' s 
0101.03 standard. (A summary of the FTC's order is enclosed.) This program 
covers ABA vests sold in 1989 and 1990. ABA has also agreed to replace vests 
sold after that time that differ from the Nil-certified vests, if any. 

As part of our agreement with the FTC, we are required to compile a mailing 
list containing the names and addresses of ABA customers. In order to do this, we 
must request from you and our other trade customers a list containing the names of 
all persons or organizations who purchased ABA body armor from you prior to 
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January 1, 1990, that was labeled or otherwise represented as complying with the 
0101.03 standard. We are also requesting that you provide us with a separate list 
of names of customers who purchased ABA .03 body armor from you after January 
1, 1990. In both cases we will need the following information for each customer: 

1. Name of individu'al or organization and contact person 
2. Address and phone number 
3. Number of vests purchased 
4. Date of purchase 
5. Model number(s) and threat Jevel(s) 
6. Serial numbers 
7. Any amount of money that is due and unpaid from each customer. 

Please provide us with these lists as soon as possible, but no later than 20 days 
after receiving this letter. 

You should be aware that the FTC's order requires us to provide the FTC with 
the names of any wholesaler, distributor or retailer who does not provide us with 
this information. 

Because we realize this may cause you some inconvenience, we are willing to 
assist you in compiling these lists. Please contact us at (904) 261-4035 to discuss 
any questions you have. We appreciate your cooperation. 

Very truly yours, 

Name 
Title 

Enc.: Summary of Consent Agreement 

APPENDIXB 

Dear American Body Armor Customer: 

We are writing to inform you of the Federal Trade Commission's ("FTC") con
cerns that certain body armor sold by American Body Armor & Equipment, Inc. 
("ABA") could fail in actual use to provide the level of ballistic protection claimed. 

This armor was represented as complying with the 0101.03 standard of the 
National Institute of Justice ("NIJ"), but, the FTC has charged, may not in fact 
comply with that standard. Certain ABA vests that were sold in 1989 and 1990 as 
certified by the NIJ were re-tested according to the NIJ standard and failed those 
tests due to bullet penetrations. In some cases, there were multiple penetrations. 
The FTC is concerned that some ABA vests could fail in actual use to provide the 
claimed level of protection. 

Although ABA denies the FTC's allegations, there should be no question when 
it comes to the safety of our customers. Therefore, we have agreed to send this 
letter and offer a replacement program to settle the FTC charges without costly 
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litigation. This program covers ABA vests sold in 1989 and 1990. ABA has also 
agreed to replace vests sold after that time that differ from the Nil-certified vests, 
if any. 

ABA is offering to replace vests purchased by you and other eligible customers 
at a reduced cost to the purchaser. The replacement program is described more 
fully in materials enclosed with this letter. You must notify us within 120 days if 
you wish to participate in this program, so your prompt attention is necessary. 

The FTC has charged that ABA misrepresented that certain of its vests were 
certified under the NIJ 0101.03 standard (".03 standard"). As you are probably 
aware, manufacturers may voluntarily submit vests to Nil for ballistic testing. 
Models that pass the test are then certified by NIJ as complying with the standard. 

The FTC has observed differences between certain ABA vests sold as Nil
certified and the sample vests that were tested as part of the certification procedure. 
The differences that FTC has observed include: 1) the lack of NIJ-required labels 
stitched through the ballistic panels; 2) the lack of waterproofing on the ballistic 
panels; and 3) the use of different kinds of vest covers. The FTC has charged that, 
in some cases, there were other, additional differences in the vests. The FTC 
believes that these differences may make the vests less effective than claimed and 
that vests with these changes should have been retested and therefore are not certi
fied. 

ABA believes that none of these differences affects the ballistic performance 
of its vests, that it complied with NIJ standards and procedures, and that its vests 
are effective. To our knowledge, in actual use, no ABA vest has ever failed to 
provide the level of protection that the vest was designed to provide under the NIJ 
standard. 

If you choose to participate in the replacement program, you must agree to 
relinquish any and all claims you may have against ABA with respect to the vests 
being replaced. 

The FTC recommends that you discuss the replacement program with the 
appropriate persons in your organization so that you can determine the best course 
of action for you. 

If you have any questions, you can contact us at (904) 261-4035, or you can 
call Lisa Kopchik at the Federal Trade Commission at (202) 326-3139. 

Very truly yours, 

Name, Position 
American Body Armor and Equipment, Inc. 

Enclosures: "The Body Armor Replacement Program" information sheet 
Body Armor application 
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APPENDIXC 

THE BODY ARMOR REPLACEMENT PROGRAM 
American Body Armor ("ABA") has agreed to replace certain body armor at 

a reduced cost to the purchaser. Your body armor, manufactured by ABA and 
represented as certified under the National Institute of Justice's 0101.03 standard, 
is eligible for replacement under this program if it has not been rendered unusable 
by ballistic testing or other destructive damage. 

The replacement vests will be as identical as possible in construction to the 
corresponding models that were submitted for certification testing. However, the 
FTC will not be insp~cting all replacement vests. 

In this replacement program, you can choose any vest of the level of protection 
("threat level") that you originally ordered, or if no vests are available at that level, 
you can choose a vest at the next highest threat level available. However, you may 
not select a tactical vest (including the "tactical concealable" vest) to replace a con
cealable vest. Our records indicate that the vest(s) you purchased was (were) repre
sented to be threat level __ . You can therefore choose as a replacement any 
ABA vest certified at that threat level, if available. If no vests are available at that 
threat level, you can choose a vest at the next highest threat level. The vest you re
ceive will be covered by ABA's standard warranty. Enclosed is an ABA catalogue. 
Models are certified vests at threat level 

To help defray the costs of the program, you must pay a reduced price for the 
replacement vest(s). The enclosed price list shows the current list prices for our 
vests. It also shows your price for each model under this program. The replace
ment prices are 40% of the current list prices. 

If you choose to participate in this program you must tum in your old vest(s) 
to ABA, but not until after you receive replacements. If you want to replace your 
body armor under this program, you must fill out and mail to us the enclosed 
application within 120 days of your receipt of this letter, specifying the model 
number(s) and size(s) of the vest(s) you are ordering. We will ship your 
replacement vests within sixty (60) days after we receive your application. 

The payment terms for your new vests are as follows: 

If you are an individual purchaser, full payment is due C.O.D. when the 
vests are delivered. 
If you are an institutional purchaser (police department, government 
agency, business firm, military, etc.), full payment is due within 30 days 
of your receipt of the new body armor. 

If you are unable to order replacement vests within 120 days due to procure
ment or purchasing regulations, procedures, policies, or other official requirements, 
an exception can be made for you. You must complete the enclosed Extension 
Form, sign it and return it to ABA within 120 days. Please explain the specific 
circumstances why you need the extension and you will receive the amount of time 
shown to be necessary (up to 18 months). 

To qualify for the special terms of this replacement program, you must 
make all payments when required and return the old vest(s) to ABA no later 
than 60 days after receiving the replacement vests. 
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APPENDIXD 

APPLICATION FOR REPLACEMENT VESTS 

To replace your vest(s) with an ABA certified vest of the same threat level, 
complete this form, sign it, and mail it to ABA within 120 days of your receipt of 
this letter. If no vests are available at that threat level, you can choose a vest at the 
next highest threat level that is available. 

Complete one application for each vest or group of vests that are the same 
model and style. If you are replacing vests of different models or styles, make 
copies of the blank application and complete a different application for each vest 
or group of vests you are replacing that are the same model or style. 

You need not complete separate applications for vests of different sizes. 
You may choose the color vest you prefer. The choices are: 

PLEASE PRINT OR TYPE 

Information about you 

I. Name of person or organization----------------

2. Contact person (if organization)----------------

3. Address _______________________ __ 

City, State, Zip Code ___________________ _ 

4. Telephone number (daytime) 

5. Telephone number (evening) 

Information about the vests you want replaced 

6. Total number of vests to be replaced----------------
7. Serial number, place of purchase and date of purchase of vests to be replaced 
(please attach additional sheets if necessary): 

Serial# Place of purchase Date of purchase 
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Information about the vests you want as replacements 

8. Please send 
of Model in color , size 

(Number) 
of Model in color , size 
of Model in color , size 
of Model in color , size 
of Model in color , size 
of Model in color , size 
of Model in color , size 
of Model in color , size 

___ of Model in color , size ___ _ 
(Reminder: the model you select must be one of the models listed in the third 
paragraph of your information sheet on "THE REPLACEMENT PROGRAM.") 

9. Cost to you for each replacement vest-------------
(From the enclosed price list.) 

10. Total cost----------------------
(Cost of each replacement vest multiplied by number of vests to be replaced.) 

Reminder: 
If you are an institutional purchaser, the total cost (#10) will be due within 

thirty (30) days of receivi~g your replacement vest(s). 
If you are an individual purchaser, the total cost (#10) is due at the time 

the vests are delivered (C.O.D.). 

By requesting and accepting replacement vest(s), I understand that I waive any 
and all claims I may have against American Body Armor and Equipment, Inc. with 
respect to the vest(s) being replaced. I also understand that I must pay all balances 
when required and return each old vest for which I have received a replacement 
within sixty (60) days after receiving the replacement in order to qualify for the 
special terms of this replacement program. I will send those old vests to: 

American Body Armor and Equipment, Inc. 
85 Nassau Place 
Yulee, Florida 32097 

Signed: 
Name: 

(Print or type name of person who signed) 
Position:---------------
Date: _______________ _ 

Send this completed and signed form to: 
American Body Armor and Equipment, Inc. 
85 Nassau Place 
Yulee, Florida 32097 
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APPENDIXE 

PRICE LIST 

BODY ARMOR VEST MALE CONTOUR CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 
------------------------------------------------------------------------------------------------------
504 A IIA CONTOUR REMOVABLE IIA $181.60 $454.00 

(IIA-C-R) 
504 A IIA CONTOUR NYLON IIA $181.60 $454.00 

(IIA-C-M) 
504A IIA CONTOUR TRICOT IIA $181.60 $454.00 

(IIA-C-T) 
600 II CONTOUR REMOVABLE II $205.60 $514.00 

(II-C-R) 
600 II CONTOUR NYLON II $205.60 $514.00 

(II-C-N) 
600 II CONTOUR TRICOT II $205.60 $514.00 

(II-C-T) 
610 IliA CONTOUR REMOVABLE IliA $276.80 $692.00 

(IIIA-C-R) 
610 IliA CONTOUR NYLON IliA $276.80 $692.00 

(IIIA-C-N) 
610 IliA CONTOUR TRICOT IliA $276.80 $692.00 

(IIIA-C-T) 

BODYARMORVESTFEMALECONTOUR CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 
-----------------------------------------------------------------------------------------------------
504 A-F FEMALE IIA CONTOUR ITA $181.60 $454.00 

REMOVABLE (F-IIA-C-R) 
504 A-F FEMALE IIA CONTOUR IIA $181.60 $454.00 

NYLON (F-IIA-C-M) 
504 A-F FEMALE IIA CONTOUR IIA $181.60 $454.00 

TRICOT (F-IIA-C-T) 
600-F FEMALE II CONTOUR II $205.60 $514.00 

REMOVABLE (F-II-C-R) 
600-F FEMALE II CONTOUR II $205.60 $514.00 

NYLON (F-11-C-N) 
600-F FEMALE II CONTOUR II $205.60 $514.00 

TRICOT (F-II-C-T) 
610-F FEMALE IliA CONTOUR IliA $276.80 $692.00 

REMOVABLE (F-IIIA-C-R) 
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610-F FEMALE IliA CONTOUR 
NYLON (F-IIIA-C-N) 

610-F FEMALE IliA CONTOUR. 
TRICOT (F-IIIA-C-T) 

IliA 

IliA 

$276.80 $692.00 

$276.80 $692.00 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

BODY ARMOR VEST MALE FULLS IDE COVERAGE CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 
------------------------------------------------------------------------------------------------------
504 A IIA FULLSIDE REMOVABLE IIA $205.60 $514.00 

(IIA-FS-R) 
504A IIA FULLSIDE NYLON IIA $205.60 $514.00 

(IIA-FS-N) 
504 A IIA FULLSIDE TRICOT IIA $205.60 $514.00 

(IIA-FS-T) 
600 II FULLSIDE REMOVABLE II $234.40 $586.00 

(II-FS-R) 
600 II FULLSIDE NYLON II $234.40 $586.00 

(II-FS-N) 
600 II FULLSIDE TRICOT II $234.40 $586.00 

(II-FS-T) 
610 IliA FULLSIDE REMOVABLE IliA $311.20 $778.00 

(IIIA-FS-R) 
610 IliA FULLSIDE NYLON IliA $311.20 $778.00 

(IIIA-FS-N) 
610 IliA FULLS IDE TRICOT IliA $311.20 $778.00 

(IIIA-FS-T) 

BODY ARMOR VEST FEMALE 
FULLSIDE COVERAGE CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 
------------------------------------------------------------------------------------------------------
504 A-F FEMALE IIA FULLSIDE IIA $205.60 $514.00 

REMOVABLE (F-IIA-FS-R) 
504 A-F FEMALE IIA FULLSIDE IIA $205.60 $514.00 

NYLON (F-IIA-FS-N) 
504 A-F FEMALE IIA FULLSIDE IIA $205.60 $514.00 

TRICOT (F-IIA-FS-T) 
600-F FEMALE II FULLSIDE II $234.40 $586.00 

REMOVABLE (F-11-FS-R) 
600-F FEMALE II FULLSIDE II $234.40 $586.00 

NYLON (F-11-FS-M) 
600-F FEMALE II FULLSIDE II $234.40 $586.00 

TRICOT (F-11-FS-T) 
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610-F FEMALE IliA FULLSIDE IliA $311.20 $778.00 
REMOVABLE (F-IIIA-FS-R) 

610-F FEMALE IliA FULLSIDE IliA $311.20 $778.00 
NYLON (F-IIIA-FS-N) 

610-F FEMALE IliA FULLSIDE IliA $311.20 $778.00 
TRICOT (F-IIIA-FS-T) 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

BODY ARMOR VEST MALE WEAVER CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

504 A IIA WEAVER REMOVABLE IIA $236.00 $590.00 
(IIA-W-R) 

504A IIA WEAVER NYLON IIA $236.00 $590.00 
(IIA-W-N) 

504 A IIA WEAVER TRICOT IIA $236.00 $590.00 
(IIA-W-T) 

600 WEAVER REMOVABLE II $270.40 $676.00 
(11-W-R) 

600 II WEAVER NYLON II $270.40 $676.00 
(11-W-N) 

600 II WEAVER TRICOT II $270.40 $676.00 
(11-W-T) 

610 IliA WEAVER REMOVABLE IliA $343.20 $858.00 
(IIIA-W-R) 

610 IliA WEAVER NYLON IliA $343.20 $858.00 
(IIIA-W-N) 

610 IliA WEAVER TRICOT IliA $343.20 $858.00 
(IIIA-W-T) 

BODY ARMOR VEST FEMALE WEAVER CATALOG PAGE 2 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 
------------------------------------------------------------------------------------------------------
504 A-F FEMALE IIA WEAVER IIA $236.00 $590.00 

REMOVABLE (F-IIA-W-R) 
504 A-F FEMALE IIA WEAVER IIA $236.00 $590.00 

NYLON (F-IIA-W-N) 
504 A-F FEMALE IIA WEAVER IIA $236.00 $590.00 

TRICOT (F-IIA-W-T) 
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600-F FEMALE II WEAVER II $270.40 $676.00 
REMOVABLE (F-II-W-R) 

600-F FEMALE II WEAVER NYLON II $270.40 $676.00 
(F-II-W-N) 

600-F FEMALE II WEAVER TRICOT II $270.40 $676.00 
(F-II-W-T) 

610-F FEMALE IIA WEAVER IliA $343.20 $858.00 
REMOVABLE (F-IIIA-W-R) 

610-F FEMALE IliA WEAVER IliA $343.20 $858.00 
NYLON (F-IIIA-W-N) 

610-F FEMALE IliA WEAVER IliA $343.20 $858.00 
TRICOT (F-IIIA-W-T) 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

EXECUTIVE VEST CATALOG PAGE 26 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

504 A IIA-EV IIA $320.80 $802.00 
(IIA-EV) 

600 II-EV II $368.00 $920.00 
(II-EV) 

610 IIIA-EV IliA $492.00 $1,230.00 
(IIIA-EV) 

CONCEALABLE TACTICAL BODY ARMOR CATALOG PAGE 9 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

600 II TAC FS NYLON II $268.00 $670.00 
(II-TAC-FS-M) 

600 II TAC FS FIRE RETARDANT II $308.00 $770.00 
(II-TAC-FS-FR) 

610 IliA TAC FS NYLON IliA $324.00 $810.00 
(IliA-TAC-FS-N) 

610 IliA TAC FS FIRE RETARDANT IliA $364.00 $910.00 
(IIIA-TAC-FS-FR) 
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POLICE JACKET 

MODEL 

504A-FO IIA PJ 
(front opening) (IIA-PJ) 
600-FO II PJ 
(front opening) (II-PJ) 
61 0-FC IliA PJ 
(front closure) (IIIA-PJ) 

NARCOTIC VEST 

MODEL 

504A-FO IIA WVIIA 
(front opening) (IIA-WV) 
600-FO II NV 
(front opening) (ll-MV) 

CATALOG PAGE 6 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

IIA $451.20 $1,128.00 

II $509.60 $1,274.00 

IliA $649.60 $1,624.00 

CATALOG PAGE 5 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

IIA $370.40 $926.00 

II $411.20 $1,028.00 

610-FC IliA NV IliA $512.00 $1,280.00 
(front closure) (IliA-NV) 

Add 20% for extended shoulder coverage. 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

M65 JACKET NOT LISTED IN CATALOG 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

504A-FO IIA M65 IIA $396.00 $990.00 
(front opening) (IIA-M65) 
600-FO II M65 II $438.40 $1,096.00 
(front opening) (ll-M65) 
61 0-FC IliA M65 IliA $553.60 $1,384.00 
(front closure) (IIIA-M65) 

MEDIC PROTECTIVE VEST CATALOG PAGE 7 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

504A-FO IIA MPV CORDURA IIA $500.80 $1,252.00 
(front opening) (IIA-KPV-C) 
504A-FO IIA MPV FIRE IIA $616.80 $1,542.00 
(front opening) RETARDANT 

(IIA-NPV -FR) 
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600-FO II MPV CORDURA II $551.20 $1,378.00 
(front opening) (II-MPV-C) 
600-FO II MPV FIRE RETARDANT II $667.20 $1,668.00 
(front opening) (II-MPV -FR) 
610-FC IliA MPV CORDURA IliA $680.00 $1,700.00 
(front closure) (IIIA-MPV -C) 
61 0-FC IliA MPV FIRE RETARDANT IliA $796.00 $1,990.00 
(front closure) (IIIA-MPV -FR) 

AK-47 LIGHT WEIGHT MILITARY BODY ARMOR CATALOG PAGE 8 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

600 II AK-47 NYLON II $446.40 $1,116.00 
(II-AK-47-N) 

600 II AK-47 FIRE RETARDANT II $486.40 $1,216.00 
(II-AK-47-FR) 

610 IliA AK-47 NYLON III A $559.20 $1,398.00 
(IIIA-AK-47-M) 

610 IliA AK-47 FIRE RETARDANT IliA $599.20 $1,498.00 
(IIIA-AK-47-FR) 

Added charge of 10% for size _50-52, 20% for size 54-56 and 30% for size 58-60. 

TACTICAL JACKET CATALOG PAGE 7 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

600-FO II TACTICAL JACKET II $576.00 $1,440.00 
(front opening) NYLON (II-TJ-N) 
600-FO II TACTICAL JACKET FIRE II $616.00 $1,540.00 
(front opening) RET. (II-TJ-FR) 
610-FC IliA TACTICAL JACKET IliA $752.00 $1,880.00 
(front closure) NYLON (IIIA-TJ-N) 
610-FC IliA TACTICAL JACKET FIRE IliA $792.00 $1,980.00 
(front closure) RET. (IIIA-TJ-FR) 

DELTA LIGHTWEIGHT TACTICAL ARMOR CATALOG PAGE 9 

MODEL 

600 II DELTA NYLON 
(II-DEL T-N) 

600 II DELTA FIRE RETARDANT 
(II-DELT-FR) 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

II $466.40 $1,166.00 

II $506.40 $1,266.00 
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610 IliA DELTA NYLON 
(IIIA-DELT-M) 

610 IliA DELTA FIRE RETARDANT 
(IIIA-DELT-FR) 

HIGH COVERAGE TACTICAL ARMOR 

IliA 

IliA 

118 F.T.C. 

$600.00 $1,500.00 

$640.00 $1,600.00 

CATALOG PAGE 9 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

610 IliA ESU NYLON IliA $924.00 $2,310.00 
(IliA-WEPT-N) 

610 IliA ESU FIRE RETARDANT IliA $964.00 $2,410.00 
(IIIA-NYPD-FR) 

ARMORED LOAD BEARING VEST CATALOG PAGE 6 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

610-FC IliA ALB NYLON IliA $649.60 $1,624.00 
(front closure) (liA-ALB-N) 
610-FC IliA ALB FIRE RETARDANT IliA $689.60 $1,724.00 
(front closure) (IIIA-ALB-FR) 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

FLAK JACKET USA CATALOG PAGE 5 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

600-FO II FLAK USA NYLON II $480.80 $1,202.00 
(front opening) (II-FLAK-N) 
600-FO II FLAK USA FIRE II $520.80 $1,302.00 
(front opening) RETARDANT 

(II-FLAK-FR) 
610-FC IliA FLAK USA NYLON IliA $596.00 $1,490.00 
(front closure) (lllA-FLAK-M) 
610-FC IliA FLAK USA FIRE IliA $636.00 $1,590.00 
(front closure) RETARDANT 

(IIIA-FLAK-FR) 
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TACTICAL ASSAULT VEST-WITH OVER 
THE SHOULDER PROTECTION CATALOG PAGE 8 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

600 II T AC ALT NYLON II $364.80 $912.00 
(11-TAC-A-N) 

600 II TAC ALT FIRE RETARDANT II $404.80 $1,012.00 
(11-TAC-A-FR) 

610 IliA TAC ALT NYLON IliA $479.20 $1,198.00 
(IliA-TAC-A-N) 

610 IliA TAC ALT FIRE RETARDANT IliA $519.20 $1,298.00 
(IliA-T AC-A-FR) 

AV-1 AVIATORS CREW SUPPORT VEST CATALOG PAGE 12 

MODEL 

610-FC IliA AV-1 NYLON 
(front closure) (IliA-A V -1-N) 
610-FC IliA AV-1 FIRE RETARDANT 
(front closure) (IliA-A V -1-FR) 

AV-2 AVIATORS VEST 

MODEL 

610 IliA AV-2 NYLON 
(IliA-A V -2-N) 

610 IliA AV-2 FIRE RETARDANT 
(IliA-A V -2-FR) 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

IliA $540.00 $1,350.00 

IliA $580.00 $1,450.00 

CATALOG PAGE 12 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

IliA $391.20 $978.00 

IliA $431.20 $1,078.00 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

AVIATION FLOATATION VEST 

MODEL 

610 IliA AFV NYLON 
(IIIA-AFV -N) 

610 IliA AFV FIRE RETARDANT 
(IIIA-AFV -FR) 

CATALOG PAGE 12 

THREAT REPLACEMENT 
LEVEL PRICE LIST 

IliA $580.00 $1,450.00 

IliA $620.00 $1,550.00 
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PASSIVE/ ACTIVE FLOTATION VEST CATALOG PAGE 12 

THREAT REPLACEMENT 
MODEL LEVEL PRICE LIST 

610 IliA P/A-FV NYLON 
(IIIA-P/A-FV-N) 

610 IliA P/A-FV FIRE RETARDANT 
(IIIA-P/ A-FV -FR) 

IliA 

IliA 

$668.00 $1,670.00 

$708.00 $1,770.00 

Added charge of 10% for size 50-52, 20% for size 54-56 and 30% for size 58-60. 

APPENDIX F 

REQUEST FOR EXTENSION OF TIME 

You must complete this form if you need an extension of time beyond 120 days 
to order your replacement body armor. The extension must be based on procure
ment or purchasing regulations, procedures, policies or other official requirements. 

Please provide the requested information, sign the form, and return it to: 

American Body Armor and Equipment, Inc. 
85 Nassau Place 
Yulee, Florida 32097 

This form must be returned within 120 days. 

Additional time is needed in which to order replacement body armor. The amount 
of time needed is: --------------=-

(up to 18 months) 
The additional time requested is necessary to comply with the following 
procurement or purchasing regulations, procedures, policies or other official 
requirements (please be specific): 

We understand that this request for extension of time does not obligate this 
organization to order and pay for replacement body armor, but it is our present 
intention to do so, subject to compliance with the requirements specified above. 

Name Title or position 
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APPENDIXH 

SUMMARY OF FTC CONSENT AGREEMENT WITH 
AMERICAN BODY ARMOR 

118 F.T.C. 

The Federal Trade Commission has entered into a consent order with American 
Body Armor & Equipment, Inc. ("ABA") settling its charges against ABA. The 
FTC alleged that ABA misrepresented that certain of the body armor it sold was 
certified by the National Institute of Justice, when, according to FTC's charges, this 
armor was not certified because it differed in certain significant ways from the 
models that had been certified. The FTC has also alleged that ABA did not have 
substantiation for its claims that its "Black Magic" treatment effectively improves 
the ballistic performance of its body armor.. ABA denies all charges that it has 
violated the law, but has agreed to enter into the consent order. The following is 
a summary of the requirements of the Order. 

First, the Order prohibits ABA from misrepresenting that its body armor is 
certified under the NIJ standard unless it has been tested and certified strictly in 
accordance with the NIJ procedures; it also prohibits ABA from falsely claiming 
(that is, misrepresenting) that its body armor carries the approval, endorsement, or 
sanction of NIJ or any other organization, or that its body armor is the same as or 
similar to Nil-approved body armor. 

Second, the Order prohibits ABA from representing that its body armor pro
vides any specified degree of ballistic protection, or is tested, approved, endorsed 
or certified, unless the armor is either: 

a. Nil-certified at the represented threat level, or 
b. Certified under a different standard or test, so long as ABA discloses the 

identity of the standard or test and that it is different from the NIJ standard. 

Third, the Order requires ABA to have competent and reliable scientific 
evidence to substantiate any claims of ballistic efficacy or performance it makes for 
Black Magic or any other ballistic treatment. 

Fourth, the Order requires ABA to offer replacement body armor to purchasers 
of ABA vests represented as certified by NIJ under its 010I.03 standard. All U.S. 
purchasers of ABA .03 vests are eligible for replacement vests, if the vest was pur
chased before January I, I990. U.S. purchasers of ABA .03 vests are also eligible 
for replacement vests if the vest was purchased after January I, I990, and it differs 
from the certified model with respect to waterproofing or configuration of stitching 
on the ballistic panels, method of closure of the vest, the number of panels or the 
removability of the panels from the vest, the cover (except for certain differences 
only in the color, use of foam for flotation purposes, or removability of the ballistic 
panel from the cover), or any other change to the ballistic elements or that may 
diminish the ballistic protection provided by the vest. "U.S. purchasers" includes 
purchasers who either: (a) bought vests in the United States; or (b) are United 
States citizens, corporations or government entities. 

The Order requires that ABA compile a list of all purchasers eligible for re
placement vests from its own files and by contacting wholesalers, distributors and 
retailers of ABA vests. After the Order is entered, ABA must mail to the 
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purchasers a letter and replacement program description, an ABA catalog and price 
list, and application forms. The letter explains the FfC' s charges against ABA and 
its concern that the vests ABA sold could fail in actual use to provide the level of 
ballistic protection claimed, and contains ABA's denial of these allegations and its 
belief that the vests are effective. Purchasers who have not yet fully paid for their 
vests, but are otherwise eligible, will be sent an additional letter by ABA explaining 
their need to complete payments to be eligible for the program. 

The Order further requires ABA to provide replacement body armor to eligible 
purchasers who apply for it within 120 days of their receipt of the letter. In those 
cases where the purchasers cannot meet the 120-day deadline due to procurement 
or purchasing regulations, procedures, policies or other official requirements, they 
may submit an application form specifying the official requirements in order to 
receive an extension of time to apply of up to 18 months. 

Under the Order, the purchaser may request any model of armor of the same 
threat level as the vests to be replaced, or the next higher level, if none is available 
at the level of the vest to be replaced. However, tactical vests cannot be ordered as 
replacements for concealable vests. The vests will be provided in the color and size 
specified by the purchaser. The replacement armor will be new and cannot differ 
from the corresponding certified model except for minor deviations unavoidable 
due to the manufacturing process. However, if the purchaser requests a modifica
tion from the certified model, ABA may elect to supply the modified vest if it 
informs the purchaser that the modification may affect its certification by NIJ. 

The Order provides for partial payment by the purchaser for the replacement 
vests in order to defray some of ABA 's costs. The cost to the purchaser varies by 
model. The replacement cost is 40% of ABA's current list price for the vest. The 
Order further specifies the payment terms. ABA will ship the replacement vests, 
at its cost, within 60 days of the application. Institutional purchasers must make 
payment in full within 30 days after receiving the replacement vests, and for 
individual purchasers, the total cost is due at the time the vests are delivered. 
Purchasers then have 60 days to return the old vests to ABA, which cannot have 
been destroyed by ballistic testing or other destructive damage. 

Under the Order, ABA must keep records and file reports of its compliance 
with the provisions of the Order, notify the FTC of changes in its corporate 
structure, and provide a copy of this Summary to its affiliates, officers, managers, 
advertising employees, and trade customers. This Summary is not intended to 
constitute an official interpretation of the Order or to modify in any way its terms. 
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IN THE MATTER OF 

REVCO D.S., INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3540. Complaint, Oct. 31, 1994--Decision, Oct. 31, 1994 

This consent order requires, among other things, an Ohio-based drugstore chain to 
divest, within twelve months, to a Commission approved acquirer, either the 
pharmacy business that it owns or the pharmacy business acquired from Hook
SupeRx, Inc. (HSI) in each of three geographic areas in Virginia. If the 
divestitures are not completed within twelve months, the order requires the 
respondent to consent to the appointment of a trustee to divest the assets. In 
addition, the consent order requires the respondent to obtain prior Commission 
approval, for ten years, before acquiring any similar business interest in any of 
the three specified geographic areas. 

Appearances 

For the Commission: Laura Wilkinson, Ann Malester, Jacqueline 
Mendel and Mary Lou Steptoe. 

For the respondent: Louis Sernoff and Alan Ward, Baker & 
Hostetler, Washington, D.C. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondent, Revco D.S. Inc., a corporation subject to 
the jurisdiction of the Federal Trade Commission, has agreed to 
acquire Hook-SupeRx, Inc., a corporation subject to the jurisdiction 
of the Federal Trade Commission, in violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the Federal 
Trade Conunission Act ("FTC Act"), 15 U.S.C. 45; and it appearing 
to the Commission that a proceeding in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges as 
follows: 
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I. DEFINITIONS 

For the purposes of this· complaint the following definitions 
apply: 

1. "Revco" means Revco D.S. Inc., a corporation organized, 
existing, and doing business under and by virtue of the laws of 
Delaware, its directors, officers, employees, agents and representa
tives, its domestic and foreign parents, predecessors, successors, 
assigns, divisions, subsidiaries, affiliates, partnerships and joint 
ventures, and the directors, officers, employees, agents and 
representatives of its domestic and foreign predecessors, successors, 
assigns, divisions, subsidiaries, affiliates, partnerships and joint 
ventures. The words "subsidiary," "affiliate" and ')oint venture" 
refer to any firm in which there is partial ( 10 percent or more) or total 
ownership or control between corporations or partnerships. 

2. "HSF' means Hook-SupeRx, Inc., a corporation organized, 
existing, and doing business under and by virtue of the laws of 
Delaware, its directors, officers, employees, agents and representa
tives, its domestic and foreign parents, predecessors, successors, 
assigns, divisions, subsidiaries, affiliates, partnerships and joint 
ventures, and the directors, officers, employees, agents and 
representatives of its domestic and foreign predecessors, successors, 
assigns, divisions, subsidiaries, affiliates, partnerships and joint 
ventures. The words "subsidiary," "affiliate" and "joint venture" 
refer to any firm in which there is partial ( 10 percent or more) or total 
ownership or control between corporations or partnerships. 

II. THE RESPONDENT 

3. Respondent Revco is a corporation organized and existing 
under the laws of Delaware, with its principal place of business at 
1925 Enterprise Parkway, Twinsburg, Ohio. 

4. For purposes of this proceeding, respondent is, and at all 
times relevant herein has been, engaged in commerce as "commerce" 
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, 
and is a corporation whose business is in or affecting commerce as 
"commerce" is defined in Section 4 of the FfC Act, as amended, 15 
U.S.C. 44. 
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III. THE ACQUIRED COMPANY 

5. HSI is a corporation organized and existing under the laws of 
the State of Delaware, ~ith its headquarters at 175 Tri County Park
way, Cincinnati, Ohio. 

6. HSI is, and at all times relevant herein has been, engaged in 
commerce as "commerce" is defined in Section 1 of the Clayton Act, 
as amended, 15 U.S.C. 12, and is a corporation whose business is in 
or affecting commerce as "commerce" is defined in Section 4 of the 
FTC Act, as amended, 15 U.S.C. 44. 

IV. THE ACQUISITION 

7. On or about March 31, 1994, Rev co and HSI entered an 
agreement providing for the sale of HSI to Rev co, for consideration 
totaling approximately $600 million ("acquisition"). 

V. THE RELEVANT MARKETS 

8. For purposes of this complaint, the relevant line of commerce 
in which to analyze the effects of the acquisition is the sale of 
prescription drugs in retail stores. 

9. For purposes of this complaint, the relevant sections of the 
country in which to analyze the effects of the acquisition are: 
Covington, Virginia; Marion, Virginia; and Radford, Virginia. 

10. The relevant markets set forth in paragraphs eight and nine 
are highly concentrated, whether measured by Herfindahl
Hirschmann Indices ("HHI") or two-firm and four-firm concentration 
ratios. 

11. Entry into the relevant markets is difficult or unlikely. 
12. Revco and HSI are actual competitors in the relevant markets. 

VI. EFFECTS OF THE ACQUISITION 

13. The effect of the acquisition may be substantially to lessen 
competition and to tend to create a monopoly in the relevant markets 
in violation of Section 7 of the Clayton Act, 15 U.S.C. 18, and 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45, in the 
following ways, among others: 
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a. By eliminating direct actual competition between Revco and 
HSI; 

b. By increasing the likelihood that Revco will unilaterally 
exercise market power; or 

c. By increasing the likelihood of collusion in the relevant 
markets. 

14. All of the above increase the likelihood that firms in the 
relevant markets will increase prices and restrict output both in the 
near future and in ·the long term. 

VII. VIOLATIONS CHARGED 

15. The acquisition agreement described in paragraph seven 
constitutes a violation of Section 5 of the FfC Act, as amended, 15 
u.s.c. 45. 

16. The acquisition described in paragraph seven, if consum
mated, would constitute a violation of Section 7 of the Clayton Act, 
as amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as 
amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of respondent's proposed acquisition of certain voting securities and 
assets of Hook-SupeRx, Inc., and respondent having been furnished 
thereafter with a copy of a draft of complaint that the Bureau of 
Competition presented to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondent of all the jurisdictional facts set forth in 
the aforesaid draft of the complaint, a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admission by respondent that the law has been violated as alleged 
in such complaint, and waivers and other provisions as required by 
the Commission's Rules; and 
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The Commission having thereafter considered the matter and 
having determined that it had reason to believe that respondent has 
violated the said Acts, and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Revco D.S., Inc. ("Revco") is a corporation 
organized and existing under the laws of Delaware with its office and 
principal place of business at 1925 Enterprise Parkway, Twinsburg, 
Ohio. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Revco" means Revco D.S., Inc., its predecessors, subsidiar
ies, divisions, groups and affiliates controlled by Revco, and their 
respective directors, officers, employees, agents, representatives, and 
their respective successors and assigns. 

B. "Commission" means the Federal Trade Commission. 
C. "Acquisition" means the acquisition of all the voting stock of 

Hook-SupeRx, Inc. ("HSI") by respondent Revco. 
D. "Acquirer" means the party or parties to whom respondent 

Revco divests the assets herein ordered to be divested. 
E. "Prescription drugs" means ethical drugs available at retail 

only by prescription. 
F. "HSI Pharmacy Business" means HSI's business of selling 

prescription drugs at any of the retail stores listed in paragraph I.(J). 
of this order, but does not include HSI' s business of selling other 
products in those retail stores. 
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G. "HSI Pharmacy Assets" means all assets constituting the HSI 
Pharmacy Business, excluding those assets pertaining to the Hook, 
SupeRx, and Brooks trade names, trade dress, trade marks and 
service marks, and to Rev co's proprietary point of sale equipment or 
its PAL® system, and including but not limited to: 

1. Leases, at the Acquirer's option; 
2. Zoning approvals and registrations, at the Acquirer' s option; 
3. Books, records, manuals, and operations reports relating to 

the HSI Pharmacy Business, but only if the divestiture is to an 
Acquirer that does not already operate a pharmacy in any location; 

4. Inventory instruction, or, at the Acquirer' s option, lists of 
stock keeping units ("SKUs"), i.e., all forms, package sizes and other 
units in which prescription drugs are sold and which are used in 
records of sales and inventories; 

5. Lists of all prescription drug customers, including but not 
limited to third party insurers, including all files of names. addresses, 
and telephone numbers of the individual customer contacts, the unit 
and dollar amounts of sales, by product, to each customer, and store 
profit and loss statement(s); 

6. All names and addresses of prescription drug manufacturers 
and distributors that supply or have supplied HSI within the six 
months preceding the date this order becomes final; and 

7. Goodwill, tangible and intangible, utilized in the sale of 
prescription drugs. 

H. "Revco Pharmacy Business" means Rev co's business of 
selling prescription drugs at any of the retail stores listed in paragraph 
l.(J). of this order, but does not include Revco's business of selling 
other products in those retail stores. 

I. "Revco Pharmacy Assets" means all assets constituting the 
Revco Pharmacy Business, excluding those assets pertaining to the 
Revco trade names, trade dress, trade marks and service marks, and 
to Revco's proprietary point of sale equipment or its PAL® system, 
and including but not limited to: 

1. Leases, at the Acquirer' s option; 
2. Zoning approvals and registrations, at the Acquirer' s option; 
3. Books, records, manuals, and operations reports, relating to 

the Revco Pharmacy Business, but only if the divestiture is to an 
Acquirer that does not already operate a pharmacy in any location; 
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4. Inventory instruction, or, at the Acquirer' s option, lists of 
SKUs, i.e., all forms, package sizes and other units in which 
prescription drugs are sold and which are used in records of sales and 
inventories; 

5. Lists of all prescription drug customers, including but not 
limited to third party insurers, including all files of names, addresses, 
and telephone numbers of the individual customer contacts, the unit 
and dollar amounts of sales, by product, to each customer, and store 
profit and loss statement(s); 

6. All names and addresses of prescription drug manufacturers 
and distributors that supply or have supplied Revco within the six 
months preceding the date this order becomes final; and 

7. Goodwill, tangible and intangible, utilized in the sale of 
prescription drugs. 

J. "Assets To Be Divested'' means either the HSI Pharmacy 
Assets or the Revco Pharmacy Assets constituting the HSI Pharmacy 
Business or the Revco Pharmacy Business in the following cities or 
towns: 

1. Covington, Virginia; 
2. Marion, Virginia; and 
3. Radford, Virginia. 

K. "Competitiveness, viability and marketability" of the Assets 
To Be Divested mean that respondent shall continue the operation of 
the Assets To Be Divested in the ordinary course of business without 
material change or alteration that would adversely affect the value or 
goodwill of the Assets To Be Divested. 

II. 

It is further ordered, That: 

A. Respondent shall divest, absolutely and in good faith, within 
twelve (12) months of the date this order becomes final, the Assets 
To Be Divested. 

B. Respondent shall divest the Assets To Be Divested only to an 
acquirer or acquirers that receive the prior approval of the 
Commission and only in a manner that receives the prior approval of 
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the Commission. The purpose of the divestiture of the Assets To Be 
Divested is to ensure the continued use of the Assets To Be Divested 
as ongoing viable pharmacies engaged in the same businesses in 
which the Assets To Be Divested are presently employed and to 
remedy the lessening of competition resulting from the acquisition as 
alleged in the Commission's complaint. 

C. Pending divestiture of the Assets To Be Divested, respondent 
shall take such actions as are necessary to maintain the competitive
ness, viability and marketability of the Assets To Be Divested and to 
prevent the destruction, removal, wasting, deterioration, or impair
ment of any Assets To Be Divested except for ordinary wear and tear. 

D. If a divestiture includes a lease of physical space, and if 
pursuant to that lease respondent through default of the lease or 
otherwise regains possession of the space, respondent must notify the 
Commission of such repossession within thirty (30) days and must 
redivest such assets or interest pursuant to paragraph II of this order 
within six (6) months of such repossession. If respondent has not 
redivested such assets or interest pursuant to paragraph II of this 
order within six ( 6) months of such repossession, the provisions of 
paragraph III shall apply to these assets. 

III. 

It is further ordered, That: 

A. If respondent has not divested, absolutely and in good faith 
and with the Commission's prior approval, the Assets To Be Divested 
within twelve (12) months of the date this order becomes final, the 
Commission may appoint a trustee to divest the Assets To Be Divest
ed. In the event the Commission or the Attorney General brings an 
action pursuant to Section 5(1) of the Federal Trade Commission Act, 
15 U.S.C. 45(1), or any other statute enforced by the Commission, 
respondent shall consent to the appointment of a trustee in such 
action. Neither the appointment of a trustee nor a decision not to 
appoint a trustee under this paragraph shall preclude the Commission 
or the Attorney General from seeking civil penalties or any other 
relief available to it, including a court-appointed trustee, pursuant to 
Section 5(1) of the Federal Trade Commission Act, or any other 
statute enforced by the Commission, for any failure by respondent to 
comply with this order. 
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B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph III.A. of this order, respondent shall consent to 
the following terms and conditions regarding the trustee's powers, 
duties, authority, and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of respondent, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondent has not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten ( 1 0) days after notice by the staff of the 
Commission to respondent of the identity of any proposed trustee, 
respondent shall be deemed to have consented to the selection of the 
proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Assets To 
Be Divested. 

3. Within ten (10) days after appointment of the trustee, respon
dent shall execute a trust agreement that, subject to the prior approval 
of the Commission and, in the case of a court-appointed trustee, of 
the court, transfers to the trustee all rights and powers necessary to 
permit the trustee to effect the divestiture required by this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3. to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve-month period the trustee has submitted a plan of divestiture 
or believes that divestiture can be achieved within a reasonable time, 
the divestiture period may be extended by the Commission, or in the 
case of a court-appointed trustee by the court. 

5. The trustee shall have full and complete access to the 
personnel, books, records, and facilities related to the Assets To Be 
Divested, or to any other relevant information, as the trustee may 
reasonably request. Respondent shall develop such financial or other 
information as such trustee may reasonably request and shall 
cooperate with the trustee. Respondent shall take no action to 
interfere with or impede the trustee's accomplishment of the divesti
ture. Any delays in divestiture caused by respondent shall extend the 
time for divestiture under this paragraph in an amount equal to the 
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delay, as determined by the Commission or, for a court-appointed 
trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
submitted to the Commission subject to respondent's absolute and 
unconditional obligation to divest at no minimum price. The divesti
ture shall be made in the manner and to the acquirer or acquirers as 
set out in paragraph II of this order. Provided, however, if the trustee 
receives bona fide ·offers from more than one acquirer, and if the 
Commission determines to approve more than one such acquirer, the 
trustee shall divest to the acquirer or acquirers selected by respondent 
from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of respondent, on such reasonable and customary 
terms and conditions as the Commission or a court may set. The 
trustee shall have authority to employ, at the cost and expense of 
respondent, such consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, and other representatives and 
assistants as are reasonably necessary to carry out the trustee's duties 
and responsibilities. The trustee shall account for all monies derived 
from the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 
respondent and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
Assets To Be Divested. 

8. Respondent shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, and respondent shall either defend against such claims or pay 
the trustee's expenses, including all reasonabl~ fees of counsel and 
other expenses incurred in connection with the preparations for, or 
defense of any such claim, whether or not resulting in any liability, 
except to the extent that such liabilities, losses, damages, claims, or 
expenses result from misfeasance, gross negligence, willful or 
wanton acts, or bad faith by the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III. A. of this order. 
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10. The Commission or, in the case of a court appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Assets To Be Divested. 

12. The trustee shall report in writing to respondent and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period of ten (I 0) years from the 
date this order becomes final, respondent shall not, without the prior 
approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: (A) Acquire any stock, share 
capital, equity, leasehold or other interest in any concern, corporate 
or non-corporate, presently engaged in, or within the six months 
preceding such acquisition engaged in, the business of selling 
prescription drugs at retail stores located in any of the cities or towns 
listed in paragraph I.(J). of this order; or (B) Acquire any assets used 
for, or previously used for (and still suitable for use for), the business 
of selling prescription drugs at retail stores located in any of the cities 
or towns listed in paragraph I.(J). of this order from any concern, 
corporate or non-corporate, presently engaged in or within the six 
months preceding such acquisition engaged in, the business of selling 
prescription drugs at retail stores located in any of the cities or towns 
listed in paragraph I.(J). of this order. Provided, however, that these 
prohibitions shall not relate to the construction of new facilities. 

v. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until respondent has fully com
plied with the provisions of paragraphs II and III of this order, 
respondent shall submit to the Commission a verified written report 
setting forth in detail the manner and form in which it intends to com
ply, is complying, and has complied with those provisions. Respon-
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dent shall include in its compliance reports, among other things that 
are required from time to time, a full description of the efforts being 
made to comply with paragraphs II and III of the order, including a 
description of all substantive contacts or negotiations for the divesti
ture and the identity of all parties contacted. Respondent also shall 
include in its compliance reports copies of all written communica
tions to and from such parties, all internal memoranda, and all reports 
and recommendations concerning divestiture. 

B. One (1) year from the date this order becomes final, annually 
thereafter for the next nine (9) years on the anniversary of the date 
this order became final, and at such other times as the Commission 
may require, respondent shall file a verified written report with the 
Commission setting forth in detail the manner and form in which it 
has complied and is complying with paragraph IV of this order. 

VI. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a succes.sor corporation, or the creation or dissolution 
of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of the order. 

VII. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, respondent shall permit any duly 
authorized representative of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, 
memoranda and other records and documents in the possession or 
under the control of respondent relating to any matters contained in 
this consent order; and 

B. Upon five (5) days notice to respondent, and without restraint 
or interference from it, to interview officers, directors, or employees 
of respondent, who may have counsel present, regarding such 
matters. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

SCHERING CORPORATION 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9232. Complaint, Sept. 22, 1989--Decision, Oct. 31, 1994 

This consent order prohibits, among other things, a New Jersey manufacturer of the 
diet product, Fibre Trim, from claiming that any food, food supplement, or 
drug product provides any appetite suppressant, weight loss, weight control, 
or weight maintenance benefit without possessing and relying upon competent 
and reliable scientific evidence to substantiate the claim. 

Appearances 

For the Commission: Theodore H. Hoppock and Susan Cohn. 
For the respondent: Joni Lupovitz, Amy E. Hancock, Albert W. 

Shay, James H. Sneed and Paul J. Pantano, McDermott, Will & 
Emery, Washington, D.C. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Schering Corporation ("respondent"), a corporation, has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Schering Corporation is a New 
Jersey corporation, with its office and principal place of business 
located at 2000 Galloping Hill Road, Kenilworth, New Jersey. 

PAR. 2. Respondent has advertised, offered for sale, sold and 
distributed Fibre Trim to the public as a high fiber supplement, and 
a weight loss and weight control aid. 

PAR. 3. For the purposes of Section 12 of the Federal Trade 
Commission Act, 15 U.S.C. 52, Fibre Trim is a drug or food as 
defined in Section 15 of the Act, 15 U.S.C. 55. 

PAR. 4. The acts or practices of respondent alleged in this 
complaint have been in or affecting commerce. 
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PAR. 5. Typical of respondent's advertisements and promotional 
materials, but not necessarily all-inclusive thereof, are the attached 
Exhibits A through H. The aforesaid advertisements and promotional 
materials contain the following statements: 

1. "One of the best sources of dietary fiber is Fibre Trim - the safe, all natural 
aid to weight control developed in Scandinavia." [Exhibit A] 

2. "High Fiber Supplement" [Exhibit B] 
3. "[Serving size] 5 Fibre Trim Diet Tabs with 8 oz. water, Calories: 5, 

Dietary fiber (grams): 2.35. [Exhibit G] 
4. "Because Fibre Trim extracts its fiber from two food sources, citrus and 

grain, it too, is an excellent source of both soluble and insoluble fibers." [Exhibit 
G] 

5. "And Fibre Trim even offers you all of fiber's wonderful health benefits 
as well." [Exhibit E] 

6. "Healthy Reasons to take FIBRE TRIM." [Exhibit H] 
7. "If your diet has been low in fiber, you may take a few days to adjust to 

the healthier level of dietary fiber. As a result, a temporary and slight abdominal 
discomfort may develop, though this soon disappears. This is a positive sign that 
your digestive system is becoming healthier." [Exhibit F] [emphasis in original] 

8. "Take Fibre Trim to ensure a well-balanced, fiber-rich diet, and feel good 
knowing you're doing something good for yourself." [Exhibit F] 

9. "Slims you the natural way- while providing fiber's healthful benefits." 
[Exhibit B] 

10. "Fibre Trim was developed by scientists in Scandinavia and has been test
ed and enthusiastically received by consumers." [Exhibit A] 

11. "It's proven: Fibre Trim has successfully helped European women lose 
weight and keep it off." [Exhibit D] 

12. "A PROVEN, NATURAL WAY TO LOSE WEIGHT" [Exhibit C] 
13. "It's sensible: it makes you feel satisfied with less food." [Exhibit D] 
14. "Because fiber creates a pleasant feeling of fullness, you'll be satisfied 

with smaller portions, which means you'll be reducing your calorie intake." [Ex
hibit A] 

15. "Fibre Trim also helps stave off hunger pangs between meals, and keeps 
those midnight binges at bay." [Exhibit E] 

16. "You can even use it for maintenance, to keep those extra pounds from 
creeping back on again. [Exhibit E] 

PAR. 6. Through the use of the statements referred to in para
graph five and others in advertisements and promotional materials not 
specifically set forth herein, respondent has represented, directly or 
by implication, that: 

1. Fibre Trim is a high fiber supplement. 
2. The recommended daily dosage of Fibre Trim provides most 

of a person's daily requirements of dietary fiber. 
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3. The recommended dosage of Fibre Trim provides about 2.35 
grams of dietary fiber per serving or about seven grams of dietary 
fiber per day. 

PAR. 7. In truth and in fact: 

1. Fibre Trim is not a high fiber supplement. 
2. The recommended daily dosage of Fibre Trim does not 

provide most of a person's daily requirements of dietary fiber. 
3. The recommended dosage of Fibre Trim does not provide 

about 2.35 grams of dietary fiber per serving or about seven grams of 
dietary fiber per day. 

Therefore, the representations set forth in paragraph six were, and 
are, false and misleading. 

PAR. 8. Through the use of the statements and representations 
referred to in paragraphs five and six, and others not specifically set 
forth herein, respondent has represented, directly or by implication, 
that at the time it made said representations, respondent possessed 
and relied upon a reasonable basis for such representations. 

PAR. 9. In truth and in fact, at the time respondent made said 
representations, respondent did not possess and rely upon a reasona
ble basis for such representations. Therefore, the representation set 
forth in paragraph eight was, and is, false and misleading. 

PAR. 10. Through the use of the statements referred to in 
paragraph five, and others in advertisements or promotional materials 
not specifically set forth herein, respondent has represented, directly 
or by implication, that: 

1. Fibre Trim is an effective appetite suppressant, weight loss, 
weight control or weight maintenance product; and 

2. Fibre Trim provides the health benefits associated with a 
fiber-rich diet or a high intake of dietary fiber from food. 

PAR. 11. Through the use of the statements and representations 
referred to in paragraphs five and ten, and others not specifically set 
forth herein, respondent has represented, directly or by implication, 
that at the time it made said representations, respondent possessed 
and relied upon a reasonable basis for such representations. 
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PAR. 12. In truth and in fact, at the time respondent made said 
representations, respondent did not possess and rely upon a reasona
ble basis for such representations. Therefore, the representation set 
forth in paragraph eleven was, and is, false and misleading. 

PAR. 13.. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or affect
ing commerce in violation of Sections 5(a) and 12 of the Federal 
Trade Commission Act. 

Chairman Steiger recused. 
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EXHIBITB 

\ . : 

The Fine Art of s m 
is Brought t'l.Y<?~ from 
Europe. Nati1tcilly. 

. ~:·.,_ 

All-Natural 

FIBRE 
TRIM. 

• Slims you the natural w'ay 
-~ile providing fiber's 
h.ealthful benefitS. 

118 F.T.C. 
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EXHIBITC 

HOW FIBRE TRIM~ GAVE NEW STRENGTH 
TO THE FRENCH RESISTANCE. 

Taken before meais. Fibre Trim helps ;.'Ou eat :~s 
without const:ar.t.Jy ree!ing hungry. It can ever: ::c:!p 
you cope 1vith s:~ack1r:g. 

WIN THE DAILY BATTLES. AND THE \\'.!.R 

Fibre Trim isn't magic. But it's help in a sar.e..srad
ual approach to weight loss. Follow the Fibre ::-..m 

plan. move around more. anc :e 
patient You may not lose 10 pct.Jnds 
by Thursday, but you'lllikely :.ee 
lasting results. 

Since Fibre Trim is sirr.;::y nat
ural tiber. it can become a ~ibie 
wav of life- even after you ~ch 

Fibre Trim is natural food yo~r goal. lt's the healthy ·:~.7; co 
f.ber. But all tiber ts not alike. stay trim for good. 

Fibre Trim is created rrom Take a cue from the foo:-
diiferer:t :ypes oi gntn Jr.d lovmg French. and boost ::r::.r 
..::::-us tiber. m J ur.1que ::e;.d ·.~1iloower Wlth a litde he!1= ~m 
C:e5i~sT.e~ :o !':e!o \'OU \'~e ·xe:.;:-::. ;:-:ore T:;m. Vi\-e !a resis:z-~t 
- .';~·~,/'::;:~.;;~.,~ ~:-:::: :::_ =\C'P"' ~:: '.\'.~Y TO ~Ll\l FOR 1:L'1.)D. 
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.,..~ ... \.W !"'C.A.Tt:"RAL. .ton« Dt.AUJI ·• ... ~tu" -·,. r ........ ·- ••• 

FIBRE ==-~-==~.:::.-=-·.... ~ 
~'*liii-.:I~~CII~ ' 

TRIM
~ ~-..- ..... 01~10~Ullor ~-'i, 

~ ::"'---=.=·.::::::=~~ '!'RIJ": '- . 

' ~~~a 7~ llall.l9, I ~.,~~~=j_:"f: ._ I l ,..,.,,oa-..orco.-..oo-~rl•Vt .. ..- __ _..._ 

i 

5 

ooa5 oooo, / =~~~=~:-~~~ ~1°00ff : L_____________ --------- ____ _j 

1 
save! 

ct is fi .. .a ........ ~· here. 

It's unique: made 
exclusive European 

It's Fibre Trim: The 
sensible all-natural aid to 
weight loss. 

I 
I 
I -

-
·.; 
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EXHIBITE 

n . .l~im.-i.:e. 
OlJM. x-r-.~ ?a<;e ... 

HOW 
FIBRE TRIM 
CHANGED 

THE SHAPE 
OF EUROPE. 

• 

It didn't happen overnight. 
,...- But gradually 

~!!!!!l~~•llli•=- Europe has taken on 
- sleeker new proportions. 

Throughout Europe. thousands have been losing 
weight-and keeping it off-with the help of an 
intriguing product called Fibre Trim:-

It's a thoroughly natural weight loss product. 
A product so successful for over 5 years, it's 
the nwnber one diet aid in Europe. 

Now, Fibre Trim is here in America. 

A UNIQUE BLEND OF FlBERS 
~OVEN IN EUROPE 

Fibre Trim contains no dru~ of any kind. 
It's simply a unique combination of natural 
source fibers specifically balanced to help you 
eat less. and lose weight. 

All tiber is not alike. Fibre Trim contains a 
blend of iour different fibers from grain and 

citrus. A blend proven successful ail ove 
Europe. A blend that works. 

And Fibre Trim even offers vou all ci5ber's 
wonderful health benefits as we.ll. 

TRIUMPH OVER HUNGER PA'GS 

Taken with water before meals.~ Trim 
gives you a pleasant feeling of fullness. 5o you 
can still eat normallv, but eat less witbcm feel
ing starved. Fibre Trim also helps Sta\-e off 
hunger pangs between meals. and kee;:s those 
midnight binges at bay. 

W1th Fibre Trim, you're fighting h~er 
without interfering with your body. Be::31.lse 
there are no drugs, there are no drug si:ie 
effects either. 

GRADUAUY IS THE WAYTO ~SE 
WEIGHT PERMANEl'ffi.Y 

Fibre Trim is for those who are se::cus 
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EXHIBITE 

about their bodies. People who are smart 
enough to realize that the results of fad diets 
almost inevitably evaporate. People with sense 
enough to know there's just no magical way to 
lose weight. 

You're far more sure of losing weight and 
keeping it off when you go about it sensibly, 
and take your time. 

That's the Fibre Trim 
W8f. A very, rational plan 
designed specifically for 
gradual weight loss. 

SENSIBLE, SO SE.lllS!BLE 

every extra pound. You can even use it for 
maintenance. to keep those extra pounds from 
creeping back on again. 

But face it. You can't eat cheesecake for 
breakfast, lunch and dinner and lose weight. 

Every dieter knows 
the basics. Eat right. eat 
less. and move around 

more. It's not easy, but 
Fibre Trim will surely 
help make it easier. 

Because for ooce. 
there's a perfectly naomi 
way to lose weight. And 

Since Fibre Trim offers keep it off. 
a safe. narural way to lose Get readv, America. 
weight. it's a program you \Vith Fibre Trim. your 
Qrluve with until you banish shape will be changing, too. 

THE EL'ROPE.l.~ WAY TO SLJM. FOR GOOD. 
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ABRE 
TRIM~ 

EXHIBIT t 
Page 1 

YOUR All-NATURAL AND SAFE AID 
TO WEIGHT LOSS 

Choosmg F1bre Trim ro nelp ,ou :oS<o~ '"''m:1nr 15 a ,,ms1ble dec1s1on AttPr all. i!"s rhe 111 diet product :n 
Euro~ and Canada. losmg t!xcess weu:lnt can r<'io 1.0u looi< berter. fel!l better and may conmbure to 
~·our overall hedlrtt as Willi. F1bre Tnm <S ces1qn"'a :o r<'lp you lose wo11ghr and k!!ep 11 oif- s.aiely. 
senSibly and Without drugs. 

What is Fib~ Trim? 
• Fibre Trim LS an all-natural product. soe<::aih.: 
d!!veloped for we1ght loss. Through a un1QUI! · 
process. concenrrared dietary iiber rrom gram 
.. -~ =:~:~&~..:~~is r~~':'r'I?<~Pd 1nro ~c!SV· 
to-take Fibre Tabs."" · 
• Fibre T:im contains no added sugars 
or starches. no amfioal color or t"ldiiOr. 
and no chemical preservatives. lt"s 
sodium-lree and caHemli!·lree. 
And there s only one calone Q!!" 
Fibre'•b. 
• F1bre Trim contarns no drugs 
ol any kind. so you don· c nave 
to worry about drug-ndated 
side effects commonly 
assoaatli!d with many other 
wetght loss produca. 

How Fib~ Trim Helps You Lose 
Weight and Keep It Off 
• Fibre Trim helps you improve your eaetng 
pattli!rns. Its concentrated lfber lets ~"Ou ~nroy the 
good lood.s you like. wh1le ieeiing s.ansiied with 
smaller portions. And because F1bre Tnm mal<es 
you leel sansried longer. 11 takes the edge oH 
hunger. help.ng you ro!duce between-meal 
sna_ckin~. 
• Ftbre lnm is ~-our purmer-a helper-that 
makes 1! eas1er to sray W1th your W['lqhc loss 
program because 11 keli!ps you sansfied. 
• F1bre Trim works narurallv. so 11 works 

graduailv. Pl!ople who lose 

\ ti. · \ ,...eight.graduaily t!!nd to 
~ ;..·: · ~eep it oit. And lor 
~ \ ass1stance 1n marntatnrng 

your ldli!al wetght. F1bre 
Trim can help. BecaUSII if~ sale and narural. you 
can take tt as long as ~ like. 

Fibre Trim-A Healthy 
Addition to Your Daily Routine 

!\.1ore 11nd more Americans arv recogmzmg lhe 
importance of eanng nght o~urc:is1ng and 
keep.ng fit W. know !hat when we lllel b.ttter we 
look better. and we enJOY lila more. 
• RnuiiS ol medical srudia 1ndicarc thi!ll the 
4\o'tlfaCJC pei"JJn can benefit from 1ncrvasmg.thli! 
amow11 ollibft tn hzs or her diet Fiber-nch diets 

havli! beli!n linked to promonng healthier 
:1gescivli! s~·stl!ms . 
• r~·p,cal Amencan dili!!3·COnSJ5! largely ol 
orocli!ssed foods-ioods low in fibli!r. Even 
rhougn Wll need morli! nOii!r 1n our JJtt'->. ,; :; 
..:!imcult to consume li!nough libli!r wHhout a lot of 
<!Xtra calones. Fibre Tnm~ a superior sourte ol 
..:!iecary fiber. No orber food cLn@m~ a; much 
~ber 'lw"lth sc few calonQ. 
• So u.se r-1brli! Tri.m as a dally dietary fiber 
supplli!ment Make 11 as regular a pan ol your 
daily routine as bru.sriing your tulh. 

Being lit iS a new way ollile. Avoiding 
overwe1ght. 9'!tting more li!XIi!rcise and including 
more ribli!r 1M your diet arl! JUSt a lew ol the seeps 
you can take to bli!rter hli!alth Fibre Trim t5 a 
natural answer. 

How To Use Fibre Trim 
Take fiw Fibrli!Tabs with a :-"rye 18 oz.) glasJ ol 

water threli! times dally. 15 t0 30 m1nutes before 
each meal. You U fm satish~c.i while eaung less. 

Once you· ve rl!achli!d y"Our _,ght goaL take 
rwo or three Fibre Tabs bli!fore mli!aitimli! to help 
marncain your desired """light and ro benefic from 
thl! healthili!r nbli!r level that Fibre Trim provides. 

Should ~-ou feli!l hungyv berw01en meals. takli! 
rwo to threli! additional Fibre Tabs wuh a large 
18 oz. I glass ol watli!r. Since F1bre Trim 15 a o;ale. 
narural food fiber product. ~'Ou can cononuli! to 
take 11 as long as you likli!. 

:--lore· It :s 1mporrant to use F:bre r---1 
Tr.m as recommenc.:a w1th p1.;~n; ?f : _. ! 
water !JV!:T a Pl!OOO or sewrat ....-~!!1\5 ::J 
to acni!!VI! !h!! d!!SIIJ!d loog-rgrm \ 1 

~- Remli!mbli!r. gradual wtt1ght \ 
loss tends to be long-~ong 
wetght loss. • 

11 IPJr diet has ~ low -
in fibli!r. you may take a lew 
days to adjU5t to !he healthier lew! of dletz~ry 
fiber. As a result a temporarv and slight 
abdo!Tllnal discomion may dewlop. !hough this 
soon disappe.an. Th~ i3 a oosnjw ngn that IIO!,!f 
dia"n"' Mtem 15 bgcommg h!!altW'"· Should 
you otxpenence discomion. take J ibl'l!Tabs 
beforv each meal for the first few days wlulc opu 
system ad!U5!3 to the new fiber ltr\181 ol opu diet 
Then LnCrUH to the usual 5. . 

1041 



1042 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 118 F.T.C. 

EXHIBITF 

ABRE TRIMS FOUR STEPS 
TOSUMNESS 

j:;{HIBIT F 
Paqe 2 

Follow rhese ;our seeps 10 ~ slimmer hgurll ana hell/thy '-"lllghr conr:rol 

1. Think Thin- Eat Smart! 
Think belorv ~eat ihll U 5. Dretarv 

Guidelines recommend 1har Amenc~ns 
eat lli!:!S sugar. fat. chol~remt. anci soo1um. ,o:r , 
and MORE F!BER to a~o"C:)Id 011erwe1qhr. .i£.~ 

So. ear smaller pornons.consume \~, 
fewer high calone dnnK.s. • ,-:_; 
and IMcre.ue your fiber ~ ... 
intake. lr:t:Jl-~- i 
2. Be More Active-·- md f(,· 
Get More Exercise! 

This doesn ·t mean you have ro rram fo~ a 
-:Jfl!:::':':"",, ~--~: '!,~·.'"'~,'-'\'~O~ ... p-. ,-'(b.. 

walking. n.mnin~. SW1mm1ng or ~ 
cycling-IS gooa for "):l4J. maKes you /_,'"'";( 
feel good and promotes werghr~' 
conr:rol. Be morv acnve and '" 
watch ..he resuas! " 

. .· . .._ 

3. Be Good to Yourself-
Use Fibre Trim Every ~ 
0.~~: Fibre Tnm a part of your fj 
h.ealrhrer iifesryle. Take Fibre Trim . -
to o1nsure a v.•!il-ba!.!nced. c:~· z 
,f1ber-r.cll diet. ar.d feel good i~ ·~ 
i<no..,rng ~u re domg · . 
sometnrog good for yourself. .-..,. 

4. Keep Your Chin Up and 
Watch Your Weight Go Down! 

').:In r "'~ uo don· r stoc! Keeo at 11 and 
remember g@dual wergl'1! loss IS 1'\eattl'ly 
wergh1 !oss. 

Your Fibre Trim Weight- Loss Progress Chart 
Fill in your weight goal and record your progress on this handy chart And remember. it's important 

to use Fibre Trim as recommendea on a daJiy basrs 10 achieve the de:srred long-rerm .. ile~. 

Dare Pounds 

My IJ../Qight Now 

My IJ../Qight Goal 

My Proqrus Dare Weight 

6week5 

7 week5 

8week5 

Don't Forget Fibre liim as suggested three times a day- every day! 

Ingredients: Narural fiber from grlln and 
C1IN.I fNil. whtry prot~n conccn!Tate (non· 
nutrutve dietary f1twr: 44~1. Manufactured in 
Dcnmaril for ScheTtng Corporanon. 

C.-.p C l'l&S. Sc ....... c.,_-. AI .... ....-1 

ll34aJOII 

Nutritional Information: SeMng 
size: 5 taelets. Calories per scrvrng: 5 (1 per 
FibrcT.tlt. Protein: Ins than I gram. 
Carbohydrate: less than I gram. Far: Ins than 
1 gram. Sodtum·frft. Conta1ns Ins than 2'\ of 
the U.S. ROA ol protern. lliramrn A. vrtamm C. 
tl'narmn. nboflavin. macrn. calcium and iron. 

As wiLh any diet plan. consult a health prolesional bcforv srarnng your diet. 
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Healthy Reasons to Take 

FffiRETRIM~ 
Taken with water before meals. 

Fibre Trim helps you feel pieasandy full 
So you can enjoy the foods ~u like yet 
be sat1sfied u.ith eanng less. Fibre Trim 

...., can also help to curb that between-meal 
urge to snack. 

How is Fibre Trim DiiTerent? 
AD fiber products are n(.( alike. De

veloped In Scandinavia. Fibre Trim is a 
~- unique blend c:i tour different fibers. A._ 

-. ·~ blend that worits. 

So we also offer Fibre Trim with 
Cak:ium. It's just like regular Fibre Trim, 
but provides 600 mg cl calcium in one _. 
day s supply. -· . 

Fibre Trim Makes Sense. _ ?.' 
for Everyone. _. 

MeJicai studies have sn~ that ~ 
tiber is important)a~'s health, .. 
whether or nor you'rec!'etfng. And feu.~ _.. .-A 
foods contain as much fiber u.ith se ~- -
adories as Fibre Trim. . • 

Watching your weight. ~ore 
exercise and including more itrer in ._ ._.. ..,L 
your diet are importanUO good health. 
Make Fibre Trim or Rbre lrim u.ith 
Cak:iurn a part oi your healthy Ufestyle. 
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INITIAL DECISION 

BY LEWIS F. PARKER, ADMINISTRATIVE LAW JUDGE 
SEPTEMBER 16, 1991 

I. INTRODUCTION 

118 F.T.C. 

The Commission issued its complaint in this proceeding on 
September 22, 1989, charging that respondent Schering Corporation 
("Schering") violated Sections 5(a) and 12 of the Federal Trade 
Commission Act by representing, directly or by implication, that, at 
the time it made certain claims for its product Fibre Trim, it 
possessed and relied upon a reasonable basis for such claims, when, 
in fact, it did not. 

The complaint charges in paragraph six, subparagraphs I, 2, and 
3, that Schering, through advertisements and promotional materials, 
represented, directly or by implication, that: 

1. Fibre Trim is a high fiber supplement; 
2. The recommended daily dosage of Fibre Trim provides most 

of a person's daily requirements of dietary fiber; 
3. The recommended daily dosage of Fibre Trim provides about 

2.35 grams of dietary fiber per serving or about seven grams of 
dietary fiber per day (Cplt, paragraph 6); 1 

The complaint charges, in paragraph ten, subparagraphs 1 and 2, 
that Schering represented that: 

I. Fibre Trim is an effective appetite suppressant, weight loss, 
weight control or weight maintenance product; and 

2. Fibre Trim provides the health benefits associated with a 
fiber-rich diet or a high intake of dietary fiber from food (Cplt, 
paragraph 10). 

1 
The following abbreviations are used in this opinion: 

Cplt: Complaint 
Ans.: Answer 
CX: Commission Exhibit 
RX: Respondent's Exhibit 
Tr.: Transcript 
F.: Finding of Fact 
CPF: Complaint Counsel's Proposed Findings 
RPF: Respondent's Proposed Findings 
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The complaint charges that since Schering did not possess and 
rely upon a reasonable basis for the alleged claims, Schering's claims 
were false and misleading. 

Schering's answer admitted the allegations contained in 
subparagraphs 1 and 3 of paragraph six of the complaint. It also 
admitted the allegations contained in subparagraph 1 of paragraph ten 
of the complaint, but denied that it represented Fibre Trim to be an 
effective appetite suppressant (Ans., paragraphs 6 and 10). 

Schering denied the other allegations of paragraphs six and ten. 
After extensive discovery, trial was held from January 22, 1991, 

to March 28, 1991. The parties called several expert witnesses. 
Those testifying for the Commission were: 

Dr. Terence Shimp, a professor of marketing, University of South 
Carolina (Tr. 52), is an expert in consumer information processing 
and in judging the likelihood that advertising will leave consumers 
with particular impressions (Tr. 71 ). 

Dr. Alan Levy, head of the consumer research staff of the Center 
for Food Safety and Applied Nutrition, Food and Drug Administra
tion (Tr. 188), is a social psychologist and an expert in environmental 
research methods and health behavior, including consumer awareness 
of diet and disease relationships (Tr. 189, 199). 

Dr. Jon Story, a professor of nutritional physiology, Department 
of Food and Nutrition, Purdue University, is an expert in nutrition 
and physiology, particularly in the areas of diets, effects on cholester
ol, bile and metabolism, and the effects of dietary fiber (Tr. 472). 

Dr. Harry Kissileff, Associate Professor of Clinical Psychology, 
Department of Psychiatry and Medicine, Columbia University 
College of Physicians and Surgeons (Tr. 658), is an expert in human 
eating behavior and its physiological and psychological controls (Tr. 
670). 

Dr. Alan Levine, Deputy Associate Chief of Staff for Research, 
Minneapolis Veterans Administration Medical Center (Tr. 748), is an 
expert in body weight regulation, including the regulation of food 
intake and energy expenditure (Tr. 759). 

Dr. David Levitsky, professor of nutrition and psychology, 
Cornell University (Tr. 881 ), is an expert in the control of food intake 
and body weight, human obesity, statistics and the design of clinical 
trials (Tr. 911 ). 
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Dr. Elaine Lanza, a nutritionist with the National Cancer Institute, 
National Institute of Health (Tr. 1180), is an expert in nutrition, 
cancer, the physiological effects of dietary fiber, and the conduct and 
review of clinical trials involving nutrition intervention, including 
dietary fiber (Tr. 1209-1 0). 

The following experts testified for Schering: 

Elizabeth Fazio, of VOP AN Marketing Research Corporation (Tr. 
1794), is an expert in marketing and advertising research (Tr. 1809). 

David M. K wesldn, Senior Vice President, Client Services, Ross
Cooper Associates (Tr. 1860-62), is an expert in the design, 
execution and analysis of consumer research studies, including what 
messages an advertisement communicates to consumers, the 
evaluation of products and marketing concepts, and consumers' needs 
(Tr. 1866-68). 

David A. Leury, Vice President and Senior Methodologist, Total 
Research Corp. (Tr. 1906-07), is an expert in market research (Tr. 
1924). 

Dr. David Stewart, a professor of marketing, University of 
Southern California (Tr. 2031 ), is an expert in advertising, marketing 
and consumer responses to advertising (Tr. 2039). 

Dr. Evelyn Albu, a former Director of Medical Marketing for 
Schering (Tr. 2176), is an expert in the analysis of medical and 
scientific literature and the analysis of clinical studies (Tr. 2187). 

Dr. Domenic Iezzoni, Director of Medical Services for Schering 
(Tr. 2393), is an expert in the analysis of the medical validity of 
reports of clinical trials (Tr. 2405). 

Dr. Frank Hurley, a biostatistician and President of Biometric Re
search Institute (Tr. 2566-67), is an expert in biostatistics, the design, 
analysis, coordination and management of clinical trials, and Food 
and Drug Administration requirements for such trials (Tr. 2586). 

Dr. Nelson Schimmel, a self-employed consultant and a former 
Vice President of Regulatory Affairs for Schering (Tr. 2779, 2784), 
is an expert in the evaluation of scientific and medical literature and 
clinical trials (Tr. 2787). 

Dr. Stig Larsen, a statistician and the President of MEDST AT, a 
company which does statistical analyses in epidemiology studies and 
clinical trials (Tr. 2900-03), is an expert in mathematics, medical 
statistics, and the statistical evaluation of clinical trials (Tr. 2918). 
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Dr. David Ahern, a clinical psychologist employed by the 
Institute for Behavioral Medicine, Providence, R.I. (Tr. 3207), is an· 
expert in the design, conduct and statistical evaluation of clinical 
trials (Tr. 3220). 

Dr. Martin Eastwood, a gastroenterologist, a member of the 
Faculty of Medicine, University of Edinburgh, and a National Health 
Service consultant physician (Tr. 3380), is an expert in gastro
enterology, human nutrition, the physiological effects of dietary fiber, 
and the design, conduct and analysis of clinical trials (Tr. 3390). 

Dr. Alvan Feinstein, a professor of medicine and epidemiology 
at the Yale University School of Medicine (Tr. 3534), is an expert in 
biostatistics, epidemiology and the design, conduct and statistical 
evaluation of clinical trials (Tr. 3542). 

Dr. James Anderson, a physician on the staff of the University of 
Kentucky Hospital, and a professor of medicine and clinical nutrition 
with the Hospital (Tr. 3733), is an expert in human nutrition and the 
physiological effects of dietary fiber (Tr. 3739). 

Dr. Joanne Slavin, associate professor of nutrition, Department of 
Food Science and Nutrition, University of Minnesota (Tr. 3837), is 
an expert in human nutrition, the physiological effects of dietary fiber 
on humans, and the design, conduct and analysis of clinical trials (Tr. 
3845). 

The parties filed their proposed findings of fact and conclusions 
of law on June 10, 1991. Answers were filed on July 15, 1991. The 
Commission granted me an extension of time to October 15, 1991, to 
file this initial decision. 

This decision is based on the transcript of testimony, the exhibits 
which I received in evidence and the proposed findings of fact and 
conclusions of law and answers thereto filed by the parties. I have 
adopted several of the proposed findings verbatim. Others have been 
adopted in substance. All other findings are rejected either because 
they are not supported by the record or because they are irrelevant. 

II. FINDINGS OFF ACT 

A. The Business Of Schering 

1. Schering, a subsidiary of Schering-Plough, is a corporation 
organized, existing, and doing business under and by virtue of the 
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laws of New Jersey, with its offices and principal place of business 
located at 2000 Galloping Hill Road, Kenilworth, New Jersey (Ans., 
paragraph 1). Its principal business is the development and market
ing of prescription and over-the-counter ("OTC") drugs (Tr. 2411, 
2809), such as Afrin, Coricidin, Drixoral and Tinactin (CX 144). 

B. Schering's Decision To Market Fibre Trim 

2. Farma Food AJS ("Farma Food"), a Danish company head
quartered in Copenhagen which was started in the early 1970s 
principally to develop dietary fiber products, is the manufacturer of 
Fibre Trim (Tr. 305-06; RX 313, p. 1 ). 

3. Before it was marketed in the United States, Fibre Trim, 
which is composed of natural fiber from citrus fruit and grain 
compressed into tablets, was the best selling diet aid in Europe, 
Canada and other parts of the world (Tr. 305, 1458-59, 1564, 2199; 
RX 263, RX 313, p. 2, RX 358, p. 1). 

4. During negotiations with a pharmaceutical company, A.H. 
Robbins,; regarding another product, Schering was informed that 
Robbins had considered and rejected marketing Fibre Trim in the 
United States. After a series of meetings with representatives of 
Farma Food, Schering decided, in late 1984, to enter into an 
agreement with Farma Food to market Fibre Trim in the United 
States (Tr. 305-06, 1456-57, 1471). 

5. Charles Bonfield, the Vice President, and later President, of 
Farma Food's U.S. subsidiary, was the liaison between Farma Food 
and the Schering marketing department regarding Fibre Trim (Tr. 
307-08), and sent Schering a series of letters detailing the 
characteristics and effects of dietary fiber and the demand for diet 
products in the United States (Tr. 1464-65). He also gave Schering 
copies of clinical studies of Fibre Trim's efficacy as a weight loss 
product (Tr. 308). 

6. Since Fibre Trim would be the first non-drug product 
marketed by Schering, it conducted extensive market research into 
the proper positioning of Fibre Trim in the diet aids market (Tr. 
1468-69, 1499, 1564-65). 

7. Consumer research confirmed that because of the increase in 
obesity in the United States (CX 142, p. 1) a market existed for an 
all-natural aid to weight loss different from other products, particular
ly those using Phenylpropanolamine ("PPA") as the active ingredient 
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since PP A can cause side effects such as nervousness, dizziness and 
sleeplessness (Tr. 672, 1471-72f 156465, 1602; RX 313, p. 4). 

8. The amount of market and consumer research conducted for 
Fibre Trim was significantly greater than that for other Schering 
products (Tr. 1499). Schering contracted with several independent 
market research firms to conduct consumer research prior to test mar
keting Fibre Trim, while Schering' s Marketing Research Department 
also continued to conduct consumer studies on its own (Tr. 1564-65). 

9. Early concept testing showed that greatest consumer interest 
was generated by positioning Fibre Trim as a sensible way to lose 
weight. The "sensible" concept became the central message of the 
Fibre Trim creative strategy and was incorporated into virtually every 
Fibre Trim advertisement (Tr. 1488, 1579-82, 1589-91, 1824, 1825, 
1829, 2053, 2060, 2062-63~ RX 240, p. 7). 

10. The target audience for Fibre Trim was seen to be females 
who were relatively sophisticated, intelligent, somewhat upscale 
economically :-and knowledgeable about diet advertising (Tr. 78, 108, 
1477; RX 229). 

11. After test marketing Fibre Trim from May to August 1985 
(Tr. 1494, 1509-70), Schering' s top management authorized the 
marketing department to introduce Fibre Trim nationwide (Tr. 1502, 
1514-15, 1642-43). According to Schering, Fibre Trim became the 
top-selling diet product in its category within a few months of its 
national introduction (CX 347). 

12. During the first year following its introduction in the United 
States, Schering spent $16.6 million advertising Fibre Trim and 
realized $48.5 million in sales, garnering approximately 17 percent 
of the diet product market, second only to Thompson Medical's 
Dexatrim (CX 182, pp. 1, 4). Schering continued to expend signifi
cant resources advertising Fibre Trim in 1987, spending $9.6 million 
in the first half of the year alone (CX 181, p. 2). 

13. Fibre Trim is sold in bottles of 100 or 250 tablets (e.g., CX 
351 ). One-hundred-tablet bottles have accounted for approximately 
two-thirds of total sales, and 250-tablet bottles have accounted for 
approximately one-third of sales. The suggested retail price for the 
100 and 250-tablet bottles was $5.99 and $12.69 (CX 310, p. 3; Tr. 
1518). 
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C. Jurisdiction 

14. Schering has advertised, offered for sale, sold and distributed 
Fibre Trim to the public as a high fiber supplement, and as a weight 
loss and weight maintenance product (Ans., paragraph 2). 

15. At all times relevant to the complaint, the acts and practices 
of respondent alleged in the complaint have been in or have affected 
commerce (Ans., paragraph 4 ). 

D. Schering 's Advertising Of Fibre Trim 

1. Introduction 

16. The advertisements and promotional materials at issue were 
disseminated in a long-running advertising campaign, beginning with 
the test marketing in 1985, and continuing nationwide from January 
1986 until the present (Tr. 1594, 1681, 1694, 1726; see CX 280). 
Schering's 1986 advertising expenditures for Fibre Trim of about 
$16.6 million were the highest of any diet product (eX 182, pp. 1, 
10). 

17. Schering's six-year advertising and promotion effort has used 
television and radio advertisements and promotions, as well as print 
media, newspaper supplements, free-standing inserts, in-package 
coupons and direct mail (see, e.g., ex 339, ex 278, ex 291; Tr. 
1600-04). 

18. Schering also disseminated promotional materials to physi
cians, pharmacists, retailers and others who sell or recommend the 
purchase of weight loss products or fiber supplements to consumers 
(e.g., ex 354, ex 358; Tr. 1734). 

19. The test marketing of Fibre Trim, from May- August 1985, 
used television and print advertisements, free-standing inserts and 
promotional materials for members of the trade, and reached millions 
of consumers (Tr. 1502, 1528-29, 1656; ex 321, ex 396). 

2. Television Advertisements 

20. Among the first advertisements to be disseminated in the 
national campaign were the 15-second and 30-second versions of the 
"French Girls" television commercial (CX 339, ex 343, ex 344) 
which were broadcast on the three major networks or cable networks 
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during the test marketing in 1985 and at various times through 1989 
(CX 368, Interrog. No's. 2, 3, CX 305, CX 316, CX 321, CX 339). 

21. The "Take It Off' television commercial (CX 340, ex 343) 
was broadcast on selected test market television stations in 1985 (CX 
368, Interrog. No. 2). 

22. The "Italian Men" television commercial (eX 341, ex 343) 
was broadcast on three networks throughout 1987 (eX 368, Interrog. 
No.2). 

23. The "English Maids" television commercial (eX 342, CX 
343) was broadcast on three networks throughout 1987 (eX 368, 

. Interrog. No. 2, CX 305, p. 2). 
24. The 15-second and 30-second versions of the "Enfants" 

television advertisement (CX 343, ex 344) were broadcast on three 
networks in 1987 and 1988 (CX 368, lnterrog. No. 3, ex 305, CX 
316, pp. 1, 2). 

3. Radio Advertisements 

25. The radio advertisement entitled "Interview/Consumer Hot
line with Audrey Cross" (eX 291) was distributed to 1,009 radio 
stations and aired by 313, with a total reach of almost five million 
listeners (CX 317, p. I, CX 322, p. 1, ex 368, Interrog. No. 1 ). 

4. Print Advertisements 

26. Two brochures entitled "Fibre Trim Diet Plan" (CX 284, CX 
288) were offered by Audrey Cross on television shows and radio 
programs during 1986 and 1987. They were also disseminated at re
tailer displays, physicians' offices, pharmacy counters and by mail re
quest directly from Schering Corporation (CX 368, Interrog. No. 1). 

27. The newspaper advertisement entitled "Health Hints, Fiber 
and Weight Loss" (CX 289) was printed in 4,000 different news
papers during the week of February 19, 1986 (CX 368, Interrog. No. 
1 ). 

28. The newspaper advertisement entitled "Quick Quiz" (CX 290) 
was disseminated to 3,800 different newspapers on April4, 1986 (CX 
318, CX 368, Interrog. No. 1). 

29. Five different print advertisements were included as free
standing inserts in Sunday newspaper supplements as follows: 
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ex 271 --January 18, 1987 
CX 272 -- February 15, 1987 
CX 278 -- August 10, 1986 
ex 287-- January 10, 1988 
ex 293 -- April 27, 1986 
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Schering intended to distribute 47 million copies of CX 293 national
ly (RX 254, p. 22). 

30. The newspaper advertisement entitled "Fibre Trim Changed 
The Shape Of Europe" (CX 279) was printed in the Good Health 
Magazine of The New York Times, in January 1986 (CX 368, 
Interrog. No. 1). 

31. The newspaper advertisement, with a coupon, entitled "Try 
New Fibre Trim And Save" (CX 387) appeared as a free-standing 
insert in the test market and in the national launch of the product (Tr. 
1627). 

32. The advertisement entitled "Shape Up For Summer" (CX 
274) appeared in major national magazines such as Health, Weight 
Watchers and American Health, in May 1987 (CX 368, Interrog. No. 
1). 

33. The advertisements entitled "Lately, There's A Lot Less To 
Pinch In Italy" (CX 285) and "How Fibre Trim Stopped The British 
Pound From Fluctuating" (CX 286) appeared in major national 
magazines such as Family Circle, Ladies Home Journal, Redbook, 
Woman's Day, Cosmopolitan, Glamour, Harpers Bazaar, Health, 
People, Self, and Working Mother, in 1986 (Tr. 1663; CX 310, CX 
325, CX 368, Interrog. No. 1). 

34. The advertisement entitled "How Fibre Trim Gave New 
Strength To The French Resistance" (CX 287) was printed in the 
major national magazine Health, in February 1987 (CX 368, Interrog. 
No.1). 

35. The advertisement entitled "Fibre Trim Changed The Shape 
Of Europe" (CX 292) appeared nationally in magazines during the 
test market (Tr. 1620; CX 368, Interrog. No. 1). 

36. The print advertisement entitled "Lose Weight With The Help 
Of Phenylpropanolamine Hydrochloride" (CX 294) (also called 
"Pills") appeared in major national magazines such as New Woman, 
American Health, Ladies Home Journal, Self, Hippocrates, Health, 
People, US, Working Woman, Redbook, Vogue, Family Circle, 
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Better Homes and Gardens, Working Mother and Cooking Light, in 
1988 (Tr. 1697; CX 368, Interrog. No. 1). 

37. Several sinrilar print advertisements entitled "How Fibre Trim 
Changed The Shape Of Europe" were disseminated. CX 295 was 
disseminated in magazines in 1986 (CX 368, Interrog. No. 1). CX 
296 was disseminated in magazines during the test market in 1985 
(CX 368, Interrog. No. 1; see Tr. 1520-22, 1525). CX 297 was 
disseminated in major national magazines, such as Time on June 24, 
1985, Newsweek on July 22, 1985, Family Circle on August 13, 
1985, Health in August 1985, Ladies Home Journal in August 1985, 
Redbook in August 1985, Sunset in August 1985, Woman's Day on 
August 13, 1985, and on September 2, 1985, and in Parade Magazine 
on August 10, 1985 (CX 368, Interrog. No. 1; see Tr. 1520-22). CX 
299 [RX 397] was disseminated in early 1986 (CX 368, Interrog. No. 
I; Tr. 1620). CX 300 was disseminated in major national magazines, 
such as Better Homes and Gardens in August 1985, Health in July 
1985, Time on June 17, 1985, Newsweek on June 24, 1985, Sunset 
in July 1985, Good Housekeeping in August 1985 and 1,001 Home 
Ideas in August 1985 (Tr. 1620; CX 368, Interrog. No. 1). 

38. The print advertisement entitled "Healthy Reasons To Take 
Fibre Trim" (CX 273) was disseminated to the public by direct mail 
in 1987 (CX 368, Interrog. No. 1 ). 

39. The brochure entitled "Fiber Facts" (CX 275 [RX 356]) was 
disseminated to consumers through displays set up at retailers, 
pharmacies and dieticians' and doctors' offices, as well as through 
other public relations efforts, during the test marketing and the first 
half of 1986 (CX 368, Interrog. No. 1; Tr. 1628). 

40. The advertisement entitled "Fibre Trim Diet Plan" (CX 276) 
was disseminated to consumers through distribution to retailers for 
placement on the shelf beside the product in early 1986 (CX 368, 
Interrog. No. 1). 

5. Advertisements to the Trade 

41. The print advertisement entitled "There's A New High Fiber 
Supplement To Help Your Patients Lose Weight. ... " (CX 349) was 
distributed to physicians (CX 369, Respondent's Supplemental 
Responses to Complaint Counsel's Second Set of Interrogatories 
[hereinafter "S. Interrog."], No. 1). 



1056 FEDERAL TRADE COMMISSION DECISIONS 

Initial Decision 118 F.T.C. 

42. The brochure entitled "For Your Patients Who Have Trouble 
With Dieting Programs" (CX 354) was distributed through Schering 
retail representatives, who called on physicians in 1987 (CX 369, S. 
Interrog. No. 1 ). 

43. The print advertisement entitled "Losing Weight Safely, Sen
sibly, Gradually .... " (CX 346) was published in magazines such as 
Drug Topics and Drug Store News, which are aimed at pharmacists 
and pharmaceutical wholesalers (CX 369, S. Interrog. No. 1). 

44. The brochures entitled "Get Ready With Fibre Trim" (CX 
352) and "Stock Display And Recommend New Fibre Trim" (CX 
357) were distributed to pharmacists in 1985 (CX 369, S. Interrog. 
No.1). 

45. Letters to pharmacists, beginning with "Your Customers 
Often Ask Your Advice When Choosing A Diet Product" (CX 356) 
and "Schering Corporation Is Pleased To Introduce A New Unique 
Diet Product. ... " (CX 358) were distributed to pharmacists in 1985 
(CX 369, S. Interrog. No. 1). 

46. The product information sheet entitled "Fibre Trim With 
Calcium" (CX 347) was distributed to Schering sales personnel in 
1987 (CX 369, S. Interrog. No. 1). 

47. The brochure entitled "All Natural Fibre Trim, High Fiber 
Food Supplement" (CX 350) was distributed to Schering sales 
personnel in the fall of 1986 (CX 369, S. Interrog. No. 1). 

48. Two product information sheets entitled "Fibre Trim" (CX 
355, 351) were distributed to Schering sales personnel in 1985 and 
1986 (CX 369, S. Interrog. No. 1). 

49. The product information document entitled "Introducing All 
Natural Fibre Trim" (CX 353) was distributed to Schering sales 
personnel in November 1985 (CX 369, S. Interrog. No. 1). 

50. Two sales brochures entitled "Fibre Trim" (CX 348) and 
"New All-Natural Fibre Trim" (CX 359) were distributed to retailers 
and wholesalers in 1985 (CX 369, S. Interrog. No. 1). 

6. Inserts 

51. The package insert entitled "Fibre Trim" (CX 280) was placed 
in the Fibre Trim package from 1985 to the present (CX 368, 
Interrog. No. 1). 
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E. The Claims Made In Schering 's Advertisements 

1. The Health Benefits Claim 

a. The Advertisements 

52. References to health in some of the Fibre Trim advertisements 
were intended to convey the message that it is a healthy, natural way 
to lose weight and to differentiate it from drug-based diet products 
(Tr. 1625-26): "And since Fibre Trim is nothing but natural fiber, it 
can become a healthy way of life. A way to stay slim long after the 
party's over" (RX 396). "Increasing the amount of fiber in your diet 
is a healthy way to help you take the pounds off and keep them off 
naturally" (RX 353; CX 275). "Since Fibre Trim is simply natural 
fiber, it can become a sensible way of life -- even after you reach 
your goal. It's the healthy way to stay trim for good" (RX 355; CX 
287). "Being fit is a new way of life. A voiding overweight, getting 
more exercise and including more fiber in your diet are just a few of 
the steps you can take to better health" (RX 358; CX 280). 

53. However, other Fibre Trim advertisements go beyond the 
claim that Fibre Trim is a healthy way to lose weight and emphasize 
the health benefits associated with dietary fiber without regard to 
Fibre Trim's primary use as a weight loss aid. For example, the 
headline of CX 273 "Healthy Reasons to Take Fibre Trim" suggests 
that there are reasons, not a single reason, to use Fibre Trim, and 
other language states that these reasons involve health, not simply 
diet: "Medical studies have shown that fiber is important to every
one's health, whether or not you're dieting" (emphasis added). 

54. Other advertisements stress the health benefits of fiber with
out limiting them to those associated with a reduced calorie diet: 

CX 275 states that "fiber is essential for good nutrition and good health," that Fibre 
Trim may be used to "maintain your overall good health," and that it is one of the 
best sources of dietary fiber. 

The Fibre Trim package insert, CX 280, states: "Fibre Trim-- A Healthy Addition 
to Your Daily Routine," claims that medical studies have shown that "[f]iber-rich 
diets have been linked to promoting healthier digestive systems," and concludes 
that "Fibre Trim is a superior source of dietary fiber. No other food contains as 
much fiber with so few calories" (emphasis in original). 
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Various versions of the "Shape of Europe" advertisement state that Fibre Trim 
provides "all of fiber's wonderful health benefits to boot" (CX 295, CX 296, CX 
297, CX 300) or "fiber's health benefits" (CX 278, CX 293). 

Other advertisements state that "Fibre Trim provides needed fiber that many 
doctors, nutritionists, and scientists have been saying we lack in our diets" (CX 
279, p. 2. ex 292, p. I). 

Fibre Trim advertisements disseminated to retailers, pharmacists, or other members 
of the trade refer to fiber's health benefits. 

Healthy--adds beneficial dietary fiber ... superior source of low-calorie fiber. ... 
Fiber-rich diets linked to healthier digestive systems (CX 266). 

Fibre Trim contributes to the daily intake of dietary fiber, an essential component 
of good health (CX 349). 

[Fibre Trim provides] the healthy benefits of fiber supplementation (CX 352). 

You've been hearing about the benefits of fiber for years. Now you have 
convenient Fibre Trim .... (CX 356, CX 358). 

55. After reviewing Schering's advertisements, Dr. Shimp con
cluded that they made product claims related to health by associating 
one object, Fibre Trim, with another object, fiber, and by explicitly 
and implicitly asserting that Fibre Trim will provide the same health 
benefits that fiber or fiber-rich foods provide (eX 266, ex 273, ex 
275, ex 278, ex 279, ex 280, ex 292, ex 293, ex 296, ex 295, 
ex 297; Tr. 123-25, 128-30, 133-34, 136-37, 138-42, 146-50). 

56. After reviewing Dr. Shimp's analysis and the advertisements 
in question, I find that they make the claim that Fibre Trim provides 
the health benefits associated with a fiber-rich diet or a high intake of 
dietary fiber from food. Although the advertisements do not specify 
the particular benefits that Fibre Trim will provide, they do represent 
that whatever health benefits the individual consumer associates with 
fiber will be provided by taking Fibre Trim (see, e.g., Tr. 124-25 re 
ex 273; Tr. 137 re ex 296). The FDA's health and diet surveys 
reveal the health benefits that consumers associate with fiber. 

b. The FDA's Health and Diet Surveys 

57. The Health and Diet Survey is a biennial telephone survey 
conducted by the Food and Drug Administration ("FDA") which 
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focuses on consumers' knowledge of diet and health issues (Tr. 190-
91, 205). The survey's sample size is composed of approximately 
4,000 respondents who are randomly subdivided into four equal sub
samples called "replicates." The questions are different for each 
replicate, each addressing the same topics from different 
perspectives. In essence, the Health and Diet Survey is four related, 
but different, surveys (Tr. 196, 205-07). 

58. The 1986 Survey included a number of questions relating to 
consumer understanding of the health effects of fiber, and Dr. Levy 
of the FDA testified to conclusions which can be drawn from 
responses to those questions (eX 103; Tr. 211). 

59. Question 41 in the fourth replicate asked respondents if they 
had "heard about any health problems that might be related to how 
much or how little fiber people consume?" (Tr. 211; ex 2103, p. 13). 
Only if they responded "yes" to this screener question were they 
asked question 42, an open-ended question: "What health problems 
might be related to not consuming enough fiber?" (eX 103, p. 14; Tr. 
212). Question 42 was followed by a probe: "Are there any other 
problems that might be related to not consuming enough fiber?" (eX 
103, p. 14; Tr. 212). 

60. In response to question 41, 57% of the replicate said they had 
heard of health effects associated with fiber; they were then asked 
question 42 (Tr. 213; ex 103, p. 42). Thirty-nine percent of the 
replicate sample of 1,000 respondents mentioned cancer as a health 
problem related to not consuming enough fiber (Tr. 214; ex 382, p. 
1). Of those respondents who were more articulate and specified a 
particular form of cancer, 28% mentioned cancer of the colon, 
intestines or bowels as a health problem related to insufficient fiber 
(Tr. 215; ex 282, p. 2). 

61. Forty-nine percent of those respondents with more than a high 
school education believed cancer to be related to insufficient fiber 
consumption. Women were significantly more likely than men to 
mention cancer as a health problem related to not consuming enough 
fiber (Tr. 218-19). 

62. Its laxative effect was the next most frequently mentioned 
effect of fiber (14%) (Tr. 216; ex 382, p. 2). 

63. Respondents in the third replicate were asked question 33: 
"Have you heard about any things people could eat or drink that 
might help prevent cancer?" (eX 103, p. 11; Tr. 210, 220). Those 
who responded affirmatively were then asked question 34: "What 
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things could people eat or drink that might help prevent cancer?" 
This open-ended question was followed with the probe "are there any 
other things that people eat or drink that might help prevent cancer?," 
providing an opportunity for respondents to supply up to four an
swers (eX 103, p. 11). Thirty-two percent of the 1,000 subjects in 
this replicate responded that fiber was a cancer preventative (Tr. 221-
22; ex 103, p. 54). 

64. Respondents in the second replicate were asked "What about 
cancer of the colon, rectum, or intestines: As you understand it, what 
things might make people more likely to get these cancers?" (eX 
103, p. 8 (question 25); Tr. 224-25). In response to this open-ended 
question, which, unlike the two previously discussed questions, was 
not limited to dietary factors, approximately 29% mentioned "too 
little fiber" as a risk factor for developing these cancers (Tr. 226; ex 
103, p. 38). 

65. Dr. Levy concluded that in 1986, the most frequently 
mentioned cancer preventative was fiber consumption and that 
upscale consumers, Fibre Trim's target market, were even more 
likely to make this association (Tr. 223-26). 

66. The 1988 Survey produced similar results: 25% of the 
respondents in replicate e mentioned cancer, the most frequently 
given response, as a health problem associated with not consuming 
enough fiber (Tr. 232; ex 105, p. 29). The laxative effect of fiber 
was also a frequently mentioned health benefit (Tr. 233). Twenty
eight percent of respondents in replicate B answered that fiber was a 
cancer preventative (Tr. 235-36; ex 105, p. 6), and Dr. Levy stated 
that the 1988 Survey revealed that the public considered fiber to be 
the primary dietary factor related to cancer prevention (Tr. 238). 

67. Twenty-one percent of the respondents in the B replicate 
named fiber as something one could eat that might prevent heart 
attacks or lower blood cholesterol (Tr. 239-40; ex 105, pp. 5, 129, 
139). Forty-three percent of respondents in the A replicate stated that 
eating more high-fiber foods might have a large effect in preventing 
heart disease or heart attack, and 38% responded that it might have 
a moderate effect (Tr. 243-44; ex 105, p. 38). 

68. The results of the 1986 and 1988 surveys represent the know
ledge and attitude of the U.S. population as a whole with respect to 
the relationship between fiber and disease and can be used to deter
mine their interpretation of advertising claims for fiber (Tr. 248-50). 
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69. The responses to the 1986 and 1988 surveys demonstrate that 
cancer prevention was the primary benefit that consumers associated 
with a high fiber diet and that a considerable portion of the 
population also associates such a diet with reduction in the risk of 
heart disease. The laxative effect of fiber was also mentioned by a 
significant number of survey respondents. 

c. The Views of Schering Employees 

70. Mr. Walsh, the senior director of OTe marketing for Scher
ing, was responsible for approving draft advertising copy for Fibre 
Trim; he testified that the language in ex 296 "Fibre Trim even 
offers all of fiber's wonderful health benefits to boot" suggests that 
"whatever those healthy things that you can gain from fiber as it 
relates to the diet you would get from this product" (Tr. 1525-26). 

71. Dr. Albu, the head of Schering's professional services depart
ment, testified that the claim in ex 297 that "Fibre Trim even offers 
you all of fiber's wonderful health benefits to boot" was supported 
because "fiber is fiber," and therefore whatever health benefits are 
provided by fiber-containing foods are also provided by Fibre Trim, 
and that the health benefits associated in the literature with increased 
fiber intake included reduced risk of colon cancer and reduction in 
serum cholesterol (Tr. 2365-66). Dr. Iezzoni, who was responsible 
for the medical department's review of Fibre Trim advertisements, 
gave similar testimony (Tr. 2536, 2547-49). 

72. Sharon McGee, a senior brand manager who was responsible 
for the Fibre Trim brand from October 1984 through February 1987, 
testified that Schering undertook a public relations campaign to 
"[c]reate a positive environment among consumers for the benefits of 
fiber for ... general health prior to the start of advertising" (Tr. 1558, 
1604-05; ex 308, p. 10). 

73. Materials which Schering provided to its sales force contain 
many references to the health benefits of fiber, including cancer 
prevention, cholesterol reduction and treatment of diabetes and 
diverticulosis(eX 142,pp.42-46,eX 143,pp.10, 11, 13, 16, 19,20, 
27-28), and Schering knew that consumer "awareness of the benefits 
of a diet rich in fiber is rising" (eX 143, p. 17): 

There is not a week without an article on fiber in a health or women's magazine. 
The introduction of FIBRE TRIM is, as you can see, very timely. FIBRE TRIM 
will benefit from this favorable environment. !d. 
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74. In materials it disseminated at the press conference announc
ing the national launch of Fibre Trim (CX 310, p. 13; see Tr. 1517), 
Schering claimed that dietary fiber had value in preventing some 
digestive conditions and that high fiber diets may reduce the risk for 
certain kinds of colon cancer. Those same materials stated that 
"[o]ne of the best sources of dietary fiber is FIBRE TRIM .... " (CX 
310, p. 16). 

d. Schering 's Consumer Research 

75. Dr. Stewart, Schering' s advertising expert, testified that no 
advertisements for Fibre Trim made express claims that it provides 
the health benefits associated with a fiber-rich diet or a high intake of 
dietary fiber from food (Tr. 2091) and Dr. Shimp agreed that Fibre 
Trim advertisements which he was questioned about do not specify 
any particular health benefits provided by Fibre Trim (Tr. 124, 137). 

76. Dr. Stewart also testified that the following research 
conducted by or for Schering reveals that consumers did not take 
away from Fibre Trim advertisements the message that it will provide 
the health benefits associated with a diet rich in fiber or a high intake 
of dietary fiber (Tr. 2057-76). 

(1) Initial Focus Group Consumer Testing: "In Search of A 
Concept Statement For Fiber [sic] Trim," 

(Marketing Perceptions, Inc.) (November 1984) 

77. In October 1984, at Schering's request, the market research 
firm, Marketing Perceptions, Inc. ("Marketing Perceptions"), 
conducted initial diet market consumer focus groups relating to Fibre 
Trim (Tr. 1469, 1564; RX 235). Focus groups yield qualitative 
results about consumer beliefs that are not achieved with consumer 
surveys (Tr. 2065-66). The purpose of this study was to explore 
consumers' feelings and perceptions about dieting in general (Tr. 
1564-65). Dr. Stewart testified that the focus group consumers did 
not take away from Fibre Trim commercials the health benefits claim 
(Tr. 2066, 2068), and Ms. McGee concluded that the target audience 
realized that Fibre Trim was not magical but was a sensible diet aid 
(Tr. 1567-68). 
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(2) Diet Concept Study (VOPAN Marketing Research) 
(January 1985) 

1063 

78. From December 1984 to early 1985, Schering contracted with 
another independent market research firm, VOPAN, to conduct a 
qualitative study of Fibre Trim concepts for consumer advertising 
(RX 239; Tr. 1573-74, 1809, 2059). VOPAN stands for Voice Pitch 
Analysis, a sophisticated technique which measures two types of 
consumer response: (1) voice pitch changes; and (2) consumer recall 
of advertising messages (Tr. 1573-74, 1798-1800, 2059). The basic 
premise of this methodology is the belief that consumers' true 
feelings can be discerned from variations in the intonations in their 
voices (Tr. 1487, 1573, 1798-99). 

79. The specific objective of the VOPAN study was to determine 
which one of four concepts for Fibre Trim was most persuasive and 
seemed to communicate the best information about the product (RX 
192, p. 3; Tr. 1814). 

80. VOPAN's methodology involved a mall intercept test of 
forcing exposure of one of the four concepts to 150 women who had 
dieted in the past year, who planned to diet in the future and who 
were 25-49 years of age (RX 192, p. 4; Tr. 1812). 

81. The consumers reviewed one of four "concepts," rather than 
specific advertisements (Tr. 1814-15), which were developed by the 
advertising agency (Ogilvy & Mather), Schering and VOPAN (Tr. 
1576). 

82. According to Dr. Stewart and Ms. Fazio, the results of the 
VOPAN test do not indicate that consumers took away the message 
that Fibre Trim would provide specific health benefits associated 
with a fiber-rich diet or a high intake of dietary fiber from food (Tr. 
1831, 2060, 2062). Ms. Fazio concluded that no data in this study 
indicated that the Fibre Trim positioning communicated to consumers 
that it is an effective appetite suppressant which works like Dexatrim 
(Tr. 1832; RX 192) or that Fibre Trim would produce weight loss 
without needing to cut back on calories (Tr. 1835). 

83. Elements of all the concepts which tested favorably were 
incorporated into commercials and other Fibre Trim advertising (Tr. 
1487' 2063-65). 
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(3) Mapes & Ross Television Commercial Testing 
(April and May 1985) 

118 F.T.C. 

84. Prior to the formal test marketing of Fibre Trim (in April and 
early May 1985), Schering contracted with an independent market 
research firm, Mapes & Ross, to conduct consumer testing of three 
commercials -- "French Girls," "Sensible Girls," and "Take It Off' 
(a Canadian commercial) for consumer appeal and message com
munication, among other things (Tr. 1492-93, 1606, 1616; RX 243). 

85. Ms. McGee of Schering testified that the Mapes & Ross 
consumer testing, including the verbatim consumer responses, do not 
indicate that people who saw the Fibre Trim commercials understood 
them to communicate that it was an effective appetite suppressant 
(Tr. 1620) or that taking fiber would provide the health benefits of a 
diet high in fiber from foods or that the people who saw the 
commercials understood them to suggest that taking Fibre Trim 
would provide any specific health benefits, like reducing the risk of 
colon cancer or coronary heart disease, or any other health benefits 
(Tr. 1619; RX 243, RX 262). 

(4) Diet Product Awareness, Trial and Usage Study, Waves I and II 
(July and September 1985) 

86. In September 1985, the marketing research firm, Total 
Research Corporation ("TRC"), conducted an Awareness Trial and 
Usage ("ATU") study at Schering' s request to examine which televi
sion commercial, including "French Girls," was most effective in 
communicating the desired advertising message about Fibre Trim to 
consumers in the test markets and what spending level was necessary 
for the commercial to be effective (Tr. 1637-41, 1918; RX 246). 

87. An A TU study is a survey intended, among other things, to 
measure the awareness that consumers have of a particular product 
or several products in the product category, and to determine how 
many people have tried the product and how many people continue 
to use the product (Tr. 1918). The ATU study also contained 
questions regarding consumers' sources of information about Fibre 
Trim and what messages they might have taken away from that 
source (Tr. 1933). 

88. In Dr. Stewart's view, the ATU studies do not contain any 
data indicating that consumers took away from Fibre Trim 
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advertising the message that it will provide the health benefits 
associated with a fiber-rich diet or a high intake of dietary fiber from 
food because the responses to the A TU studies show that consumers 
did not mention any specific benefits of fiber (RX 224, RX 225; Tr. 
2070-72). Furthennore, he concluded that the studies reveal that 
consumers carried away messages from the advertisements that Fibre 
Trim was sensible and natural and did not contain drugs or stimulants 
(Tr. 2069-70; RX 224). 

(5) Diet Aid Repeat Purchase Study Tabulations (TRC) 
(December 1985) 

89. In December 1985, TRC interviewed by telephone a sample 
of consumers who had purchased Fibre Trim and mailed back 
Business Reply Cards included in the Fibre Trim package (Tr. 1951, 
1953; RX 226, RX 227). The results of the interviews were tabulated 
by TRC and provided to Schering (Tr. 1953; RX 227). 

90. The questionnaire used for the interviews included the 
question "What, if anything do you particularly like about Fibre 
Trim? What else do you like?," which was posed to both current and 
non-current users of Fibre Trim (RX 226, pp. 3-4; Tr. 1951, 1954). 
Mr. Leury of TRC testified that no consumers responded that they 
thought they were getting a specific health benefit such as reduced 
risk of colon cancer or reduced risk of diabetes when asked this 
question (Tr. 1954-55; RX 227, p. 23). 

(6) "Fibre Trim User Study" (TRC) (October 1986) 

91. In September 1986, TRC conducted another study, entitled 
"Fibre Trim User Study," based on the results of telephone interviews 
with a sample of 200 consumers who had purchased Fibre Trim and 
returned Business Reply Cards (Tr. 1958, 2072-73; RX 228). 

92. Dr. Stewart testified that the Fibre Trim User Study indicates 
that Fibre Trim advertising did not communicate to consumers the 
message that Fibre Trim provides the health benefits associated with 
a fiber-rich diet or a high intake of dietary fiber from food (RX 224, 
RX 225, RX 228; Tr. 1969-71, 2073), and Mr. Leury stated that the 
advertising did not communicate to the consumers the message that 
Fibre Trim is an appetite suppressant like Dexatrim (Tr. 1969-71; RX 
224, RX 225, RX 228). 
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(7) Gallup and Robinson Copytesting of the Print 
Advertisement "French Resistance" (July I986) 

118 F.T.C. 

93. Gallup and Robinson, a marketing research company, copy
tested the "French Resistance" print advertisement which appeared 
in the Ladies Home Journal in July I986, and prepared a "Full Ad 
Impact Report" on its findings (Tr. 1667; RX 260). 

94. Consumer researchers interviewed consumers and examined 
the messages they recalled from "French Resistance" 24 hours after 
seeing it in the magazine (RX 260; Tr. 2054). The report showed that 
the "French Resistance" print advertisement was effective in regis
tering the name of the product to the consumer and communicated the 
main idea in the advertisement, but Ms. McGee concluded that none 
of the verbatim responses in the copy test indicate that consumers be
lieved from the "French Resistance" advertisement that taking Fibre 
Trim would provide them with the health benefits associated with a 
diet high in fiber from food and that none of the verbatim consumer 
responses from copytesting showed that consumers took away from 
"French Resistance" the message that Fibre Trim would provide a 
particular health benefit, like decreased risk of colon cancer or coro
nary health disease, diabetes, or any other specific health benefit (Tr. 
1670; RX 260, pp. I 0-14 ). None of the verbatim responses indicated 
that consumers saw a message that Fibre Trim is an effective appetite 
suppressant like Dexatrim (Tr. 1670; RX 268, pp. 1 0-14). 

(8) Research Systems Corporation Copytesting of the 
Television Commercial "Enfant Terrible" ( 1987) 

95. In 1987, Research Systems Corporation, an independent 
marketing research company, copytested the commercial "Enfant 
Terrible." The testing methodology involved exposing consumers to 
the commercial in an auditorium format (Tr. 1678-79; RX 350). 

96. According to Ms. McGee, the verbatim responses of the study 
did not indicate that consumers who saw the "Enfant Terrible" 
commercial understood it to suggest that Fibre Trim was an effective 
appetite suppressant or that it provides the health benefits from foods 
high in fiber. None of the verbatim comments from the study 
indicated that consumers understood from the "Enfant Terrible" 
commercial that taking Fibre Trim provides any specific health 
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benefit like decreased risk of colon cancer, coronary heart disease, or 
any other specific health benefits (Tr. 1680; RX 350, pp. 31-38). 

(9) Gallup and Robinson - Magazine Impact Research Service 
Full Ad Impact Report on the Print Advertisement 

"Test of Time" (March 1987) 

97. Gallup and Robinson's Magazine Impact Research Service 
copytested the print advertisement "Test of Time" as it appeared in 
Cosmopolitan magazine in March 1987 and prepared a "Full Ad 
Impact Report" on its findings. The objective of the report was to 
measure various consumer responses such as proven name registra
tion, idea communication, and favorable buying attitude (persuasion) 
(Tr. 1683-84; RX 261). 

98. Ms. McGee's testimony regarding the message of this 
advertisement was similar to that given with respect to the "Enfant 
Terrible" advertisement (Tr. 1686). 

(10) Diet Products Market Structure Study (TRC) (March 1987) 

99. TRC conducted a study, the final report of which was entitled 
"Diet Products Market Structure Study Presentation and Final 
Report," dated March 1987 (RX 229; Tr. 1971, 2074). 

100. A market structure study is a comprehensive study of the 
structure of a market in which a product competes, with the objective 
of identifying consumers' perceptions about each product relative to 
other products, the particular attributes that differentiate products 
within a particular product market and those consumers with different 
needs and interests (Tr. 1919-20, 2075). 

101. The objectives of the Fibre Trim market structure study 
were, among other things: (I) to understand the market for diet aid 
products so that Schering could identify groups or subgroups of 
consumers to whom Schering might best target or promote Fibre 
Trim; (2) to understand the competitive structure to identify any gaps 
or niches in the market; and (3) to determine the best positioning for 
Fibre Trim in the market (Tr. 1973-74; RX 229, p. 4). 

102. The market structure study used a national probability 
sample approach that would be representative of the population of 
people on a diet in the past year who were between the ages of 18 and 
54. A questionnaire was mailed to 811 qualified respondents, and a 
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high rate of two-thirds of the people responded (Tr. 1975-76). The 
questionnaire asked a battery of questions about dieting and diet 
products, such as questions about awareness and usage of diet 
products, prospective use of diet products, the importance of various 
attributes of a diet product or method, evaluation of 11 specific diet 
products, the importance of exercise to lose weight, and descriptions 
about themselves (Tr. 1979-80; RX 229, pp. 74-92). The market 
structure study assessed consumers' perceptions of the entire diet 
category, including Fibre Trim, diet pills such as Dexatrim, weight 
loss programs, lower calorie products, exercise, and other products 
in the diet category (Tr. 2053). 

103. Dr. Stewart's analysis of this study led him to conclude that 
there was no data that suggests that consumers took away from Fibre 
Trim advertising the message that it will provide the health benefits 
associated with a fiber-rich diet or a high intake of dietary fiber from 
food (Tr. 2076; RX 229), and Mr. Leury testified that consumers 
differentiated Fibre Trim from PPA and products like Dexatrim and 
Accutrim (Tr. 1982, 1988-90; RX 229, p. 19). He also concluded that 
consumers understand that cutting back on food is necessary when 
one is on a diet (Tr. 1985). 

(11) Additional Focus Group Testing (June 1987) 

104. In June 1987, Marketing Perceptions, Inc., conducted 
additional focus group consumer research regarding Fibre Trim (Tr. 
1688-89; RX 251, RX 267). The focus group testing involved 
conducting eight focus groups of consumers in Stamford, Connecticut 
fitting Schering's description of the target audience, i.e., women from 
ages 25 to 45, who had dieted in the past and who were between 5 
and 20 pounds over their desired weight (Tr. 1691; RX 251). 

105. The focus groups extensively discussed the "French Girls" 
television commercial and Ms. McGee testified that consumers 
perceived from this advertisement that Fibre Trim is unique because 
it is all natural (Tr. 1692-93; RX 251, RX 267, p. 2). The study also 
showed to Ms. McGee that consumers realized that if Fibre Trim did 
not work it was because they failed to cut back on calories and did 
not exercise (Tr. 1692-93). 

( 12) Ross-Cooper Associates "Pills" Advertisement 
Communication Test (February 1988) 



SCHERING CORPORATION 1069 

1030 Initial Decision 

I 06. Schering requested Ross-Cooper Associates ("Ross
Cooper"), an independent marketing research firm, to conduct and 
design a communications study on the "Pills" advertisement in 1988 
(Tr. 1871-73; RX 313). The purpose of the Ross-Cooper copy test 
was to determine what messages consumers took away from the 
"Pills" advertisement (Tr. 1867, 1872). 

107. Schering informed Ross-Cooper what qualifications 
respondents needed to satisfy before they should be selected to 
participate in the test. These specified characteristics fit the 
description of the intended target audience for Fibre Trim (Tr. 187 4 ). 

108. The "Pills" communications study involved face-to-face 
interviews with respondents chosen in central location facilities, such 
as a shopping mall (Tr. 1872-75). 

109. The "Pills" advertisement questionnaire contained open
ended questions which explored: ( 1) the main idea communicated by 
the advertisement; (2) other ideas in addition to the main one 
communicated by the advertisement; (3) product advantages; (4) 
product disadvantages; (5) how a respondent would describe the 
advertised product to a friend; (6) anything respondents found 
confusing about the advertisement; (7) whether or not respondents 
agreed with the advertising copy; and, if not, what specifically they 
disagreed with (Tr. 1878; RX 213, pp. 53-54). 

110. Respondents were also asked closed questions asking them: 
(1) to select as many words which best described the advertisement; 
(2) interest in purchasing Fibre Trim; (3) whether they found the 
product to be unique; and (4) whether they agreed or disagreed that 
the advertisement made certain statements (Tr. 1878-79). The "Pills" 
advertisement communications test was validated according to 
industry standards (Tr. 1876). 

Ill. The "Pills" study showed that, after the second exposure to 
the advertisement, respondents understood the main ideas communi
cated to be that Fibre Trim is an all-natural product, that it contains 
fiber, that it is safe and sensible, and that it does not contain drugs 
(RX 213; Tr. 1879, 1887, 2052-53, 2058). 

112. Mr. K we skin of Ross-Cooper testified that the "Pills" 
advertisement did not communicate to consumers that Fibre Trim has 
chemicals and works to suppress appetite or that it provides the 
health benefits of a high fiber or fiber-rich diet (Tr. 1889-90; RX 213, 
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RX 216) and Dr. Stewart pointed to the fact that consumers did not 
mention specific benefits of fiber (Tr. 2058; RX 213). 

113. Since the "Pills" advertisement contained elements which 
have been incorporated into other Fibre Trim advertisements, Dr. 
Stewart believes it is possible to generalize from the results of this 
communication test to other Fibre Trim advertisements to the extent 
they contain common elements, i.e., that Fibre Trim is natural, is 
made of fiber, contains no drugs, and fills one up (Tr. 2058). 

e. The Probative Value of Schering 's Research 

114. Many of the studies relied upon by Dr. Stewart and other 
witnesses did not test advertisements which were actually disseminat
ed to the public: For example, the VOPAN study analyzed consumer 
reactions to four advertising concepts (Tr. 1573, 1814-15; RX 192) 
which are uncreative descriptions of a product (Tr. 1577-78). The 
concepts tested by VOPAN made no reference to the health benefits 
of the fiber in Fibre Trim (Tr. 1844-45, 2142-43) and neither Ms. 
Fazio of VOPAN nor Dr. Stewart compared the results of this study 
with any specific Fibre Trim advertisement (Tr. 1843, 2063-64 ). 

115. In fact, neither of these witnesses could conclude from this 
study that advertisements like "Shape of Europe" ("Fibre Trim even 
offers you all of fiber's wonderful health benefits") (eX 295, ex 
297) did not convey the health benefits claim (Tr. 1844-45, 2143 ). 
(See also Tr. 1845-46 re ex 279.) Since the Fibre Trim advertise
ments contain specific language discussing the health benefits of 
Fibre Trim, the concepts tested by VOPAN, which made no reference 
to such language, reveal nothing useful about any actual Fibre Trim 
advertisements. The same defect exists in focus group studies, for 
their results are not applicable to the language of the advertisements 
in question (see Tr. 1764). 

116. The absence of responses mentioning the health benefits of 
fiber in the TRe studies was relied upon by Mr. Levine of that 
company and Dr. Stewart as support for their perception that the 
Fibre Trim advertisements conveyed no health benefit claims (Tr. 
1968-69, 2070-73, 2078), but both gentlemen conceded that the 
results of the July and September 1985 study could not be connected 
with specific Fibre Trim advertisements that were disseminated 
during this time period (Tr. 2004, 2131). This is contrary to the 
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concept that consumer surveys which measure communication should 
expose respondents to the advertisements being tested (see Tr. 2129). 

117. TRC also conducted telephone repeat purchase user surveys 
which asked current and former Fibre Trim users what they liked and 
disliked about it, but they contained no questions regarding Fibre 
Trim advertising (Tr. 1951-52, 1960-61; RX 226, RX 227, RX 228); 
therefore, whatever responses were given are not probative because 
they do not relate to the issue of the health benefits claim (see Tr. 
2007, 2012, 2138). 

118. The object of TRC' s diet products market study was not to 
discover the messages which Fibre Trim advertisements conveyed to 
consumers (see Tr. 1973-74). Consumers were not shown any Fibre 
Trim advertisement or asked if they had ever seen one (Tr. 2014-15, 
2139); thus, the absence of responses relating to the health benefits 
claim is not surprising and does not, as Dr. Stewart claimed (Tr. 
2076), reveal anything useful about the health benefits issue (see Tr. 
2018, 2139-40). 

119. Complaint counsel stipulated that the "Pills" advertisement 
which was studied in the Ross-Cooper mall intercept survey (Tr. 
1870-73; RX 213, RX 394) makes no representations about the health 
benefits of fiber or Fibre Trim (Tr. 2055, 2057). 

120. Nevertheless, Dr. Stewart relied on this advertisement inso
far as it contains elements which appear in other Fibre Trim adver
tisements (Tr. 2058-59), but I reject the claim that this advertisement 
has some probative value with respect to advertisements which refer 
to health benefits. For example, the language "Fibre Trim even offers 
you all of fiber's wonderful health benefits as well" is contained in 
CX 295, a version of the "Shape of Europe" advertisement. Dr. 
Stewart admitted that, because this language was not contained in the 
"Pills" advertisement, he could not conclude, based upon the results 
of RX 213, that CX 295 did not communicate the health benefits 
claim to reasonable consumers (Tr. 2153-54). 

121. Schering claims that copy tests of the advertisements 
"Sensible Girls," "French Girls," "Take It Off," "French Resistance," 
"Enfant Terrible," and "Test of Time" establish that the health 
benefits claim was not made. Like the "Pills" advertisement, these 
are not alleged to make that claim, and copy tests analyzing their 
message reveal nothing about the messages conveyed by the 
challenged advertisements. 
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122. Because the studies relied on by Dr. Stewart and other wit
nesses have no clear connection with the advertisements conveying 
the Fibre Trim health benefits claim, I reject his, and Schering's, 
conclusion that their results are useful in determining the messages 
conveyed by the advertisements in question. 

2. The Weight Loss and Weight Maintenance Claims 

123. Schering admits, as the complaint alleges, that the chal
lenged advertisements represented, inter alia, that Fibre Trim is an 
effective weight loss, weight control, or weight maintenance product 
(Cplt, paragraph 10; Ans., paragraph 10; Tr. 86-87). 

3. Modifications of the Weight Loss and 
Weight Maintenance Claims 

a. The Advertisements 

124. Many consumers realize that diet and exercise are an 
essential part of a weight loss program (Tr. 282), and several 
Schering witnesses testified that the Fibre Trim advertising campaign 
did not present it as a panacea or magic solution to weight problems 
and stressed the consumers' responsibility to eat right, cut back on 
calories and exercise more (Tr. 97, 113, 117, 1622-23, 2056-57). 
Some Fibre Trim advertising incorporated these concepts: 

Fibre Trim isn't magic, but it is a sensible, gradual aid to weight loss. If you 
take Fibre Trim before meals, eat sensibly and get more exercise, you should begin 
to notice results (RX 351; CX 279, CX 292, CX 295; see also RX 355;, ex 287). 

It's no panacea-- just natural help that makes eating less a little more bearable 
(RX 395; ex 285). 

Eat right. Eat less. Move around more. With Fibre Trim, a tough job becomes 
much easier (eX 299; RX 397; Tr. 1622; see also ex 297 (containing nearly 
identical language)). 

The Fibre Trim plan means eating less, eating right, moving around more, and 
gradually losing that extra weight cex 285; RX 395; Tr. 1661). 

By eating healthier food, a little less food, and moving around more. And 
that's precisely the Fibre Trim way: FIBRE TRIM VS. A STIFF UPPER LIP. Eat
ing less is simple in theory. And with Fibre Trim, equally simple in practice (CX 
286; RX 398; Tr. 1663-64). 

Take Fibre Trim, stick with a reasonable diet, move around more, and be 
patient (CX 287; RX 355). 
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With help from Fibre Trim, you won't have to give up all those wonderful holi
day treats. You' 11 simply eat less of them. The Fibre Trim approach means eating 
less, moving around more and losing weight gradually (RX 396; Tr. 1664-65). 

If you make [Fibre Trim] part of a sensible diet plan, one that includes exercise 
and eating the right foods, Fibre Trim will help you lose weight .... (RX 394; CX 
294). 

Sensible, So Sensible. But let's face it. You can't eat cheesecake for break
fast, lunch and dinner, and lose any weight. Anyone who's ever dieted knows the 
basics. Eat right. Eat less. And move around more. It's not easy. But Fibre Trim 
will surely help make it easier (CX 296; RX 397; Tr. 1624-25; see also RX 357; 
ex 295 (containing nearly identical text)). 

125. These admonitions amount to little more than general state
ments about the desirability of maintaining a healthy life style. 

126. In fact, the audio portion of these advertisements conveys 
the impression that using Fibre Trim will result in reduced calorie 
intake without the need to consciously adhere to a reduced calorie 
diet: 

Now I'm taking it [weight] off and helping to keep it off .... I take Fibre Trim 
natural source fiber tablets as directed. They help me to enjoy smaller portions of 
good food without feeling hungry (CX 340, ex 343). 

Your mother is so beautiful, so slim. Does she eat? Silly, just not so much 
with this--Fibre Trim .... (eX 339, ex 343). 

Eat? She can't possibly eat. Yes, just not so much. With Fibre Trim (eX 341, 
ex 343). 

She can't eat nothing. Her ladyship simply eats a bit less ... with Fibre Trim 
cex 342, ex 343). 

Your mother fits into this? How? She eats a little less with Fibre Trim (RX 
350, p. 45; ex 343). 

127. None of Schering' s Fibre Trim television advertisements 
contain any audio language that states or implies that consumers need 
consciously adhere to a reduced calorie diet while taking Fibre Trim 
in order for Fibre Trim to be efficacious as a weight loss or weight 
maintenance product (Tr. 1523-24, 1705-06, 2864-65; see ex 339, 
ex 340, ex 341, ex 342, ex 343, ex 344). 

128. The superscript (words superimposed over the visual image, 
Tr. 2123) of some television advertisements states "part of [or 
"with"] a sensible diet plan" (see ex 339, ex 341, ex 342, ex 343, 
ex 344 ), while in others it states "use as directed" (eX 340). The 
superscripts are, however, difficult to read, are briefly displayed and 
are not accompanied by an audio voice over (see ex 339, ex 340, 
ex 342, ex 343, ex 344 ). Because their language is vague and 
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their legibility is limited, these superscripts do not convey to 
reasonable consumers that they must consciously adhere to a reduced 
calorie diet for Fibre Trim to be effective. 

129. Many of the Fibre Trim print advertisements do not mention 
reducing caloric intake (e.g., ex 271, ex 272, ex 273, ex 274, ex 
278, ex 281, ex 283, ex 293, ex 298, ex 347, ex 348, ex 350, 
ex 351, ex 352, ex 353, ex 355, ex 356, ex 357, ex 358, ex 
359, ex 377, ex 387), and Schering employees who were 
responsible for internally reviewing Fibre Trim copy (Tr. 1519, 1522, 
2536) agreed that certain advertisements stated that Fibre Trim made 
one want to eat less and did not mention the need to follow a reduced 
calorie diet (Tr. 2548 re ex 296; 2548 re ex 387. See ex 463, p. 
1; Tr. 2373). 

130. Some print advertisements state that while taking Fibre 
Trim the consumer can "eat real food, normal food" (eX 296), "enjoy 
the good foods you like" (eX 280; see ex 279, ex 292), or "still eat 
normally" (eX 295). These statements leave consumers with the net 
impression that they do not need to consciously change their food 
consumption habits while taking Fibre Trim. 

131. Other language in the Fibre Trim advertisements implies 
that it will help them to lose weight by causing them to eat less. 

Taken with water before meals, Fibre Trim gives you a pleasant feeling of 
fullness. So you can still eat real food, normal food--but eat less without feeling 
starved (CX 296). 

Its [Fibre Trim's] concentrated fiber lets you enjoy the good foods you like, 
while feeling satisfied with smaller portions (CX 280). 

132. Admonitions in these advertisements stating that "[y ]ou 
can't eat cheesecake for breakfast, lunch and dinner, and lose any 
weight. ... Eat right. Eat less. And move around more" (eX 296) 
and "[s]o eat smaller portions, consume fewer high calorie drinks, 
and increase your fiber intake" (eX 280), do not warn reasonable 
consumers that they must consciously adhere to a reduced calorie diet 
if Fibre Trim is to be an effective weight loss product, especially 
since they are preceded by the language quoted just above which 
suggests that Fibre Trim itself can reduce caloric intake and that no 
further caloric reduction is needed to lose weight. 

133. Dr. Shimp, who has testified in two federal court proceed
ings regarding the claims that advertisements were likely to convey 
to reasonable consumers (Tr. 69-71), concluded after reviewing the 
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Fibre Trim advertisements that they did not convey to reasonable 
consumers that conscious adherence to a reduced calorie diet was 
required if Fibre Trim was to be an effective weight loss and weight 
maintenance product (Television advertisements: Tr. 94 re ex 340; 
96,97-101 re ex 339; ex 341, ex 342, ex 343); (Print advertise
ments: Tr. 102-05, 118, 121-22, 141-42 re ex 271, ex 272, ex 273, 
ex 278, ex 293, ex 377, ex 387). 

134. Dr. Shimp conceded that some television and print adver
tisements contain references to diet or reducing plans (see ex 340 
"Fibre Trim Reducing Plan" and superscript "use as directed"; ex 
341' ex 342, ex 343 superscript "part of a sensible diet plan"; ex 
279, ex 285, ex 286, ex 287, ex 292, ex 295, ex 296, ex 297, 
ex 299: "Eat right. Eat less. Move around more"), but he conclud
ed that the print language, and the television superscripts were vague 
and ambiguous and did not tell consumers that Fibre Trim is effective 
only if used in conjunction with a reduced calorie diet (Tr. 94-1 06). 

135. Dr. Shimp's dismissal of the superscripts was echoed by Dr. 
Stewart, Schering's expert in consumer information processing. He 
testified that marketing research, including his own research, 
demonstrates that superscripts that do not reinforce the primary 
message of a TV commercial tend either to be ignored by or confuse 
the viewer (Tr. 2123). 

136. A few of Schering' s advertisements contained somewhat 
more specific language regarding adherence to a diet while taking 
Fibre Trim (Tr. 112-15, 126-27, 131-32). However, none of these 
advertisements-- "Pills" (eX 294), the "Fiber Facts" brochure (eX 
275), or the package insert (eX 280) -- according to Dr. Shimp, 
represent to reasonable consumers that Fibre Trim will only be an 
effective weight loss and maintenance product if the consumer 
consciously follows a reduced calorie diet (Tr. 112-13, 115, 126-27, 
131-32) since the language in both the full page and half page 
versions of the advertisement entitled "Pills" (CX 294) does not 
inform the consumer that a reduced calorie diet is necessary for Fibre 
Trim to be efficacious, it does not provide a specific plan for dietary 
behavioral change, and it is ambiguous with regard to any 
recommended behavioral changes (Tr. 112-13, 115). 

137. ex 275, the eight-page point of purchase brochure called 
"Fiber Facts," states on one of its pages that in order to lose weight 
one should reduce caloric intake and increase exercise (eX 275; Tr. 
126), but Dr. Shimp concluded that this statement is "a trivial part" 
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of the brochure and accordingly would not be understood by 
reasonable consumers as a representation that Fibre Trim will not be 
efficacious unless consumers consciously follow a reduced calorie 
diet and increase their exercise level (Tr. 127). To the contrary, this 
brochure contains language, such as "Fibre Trim works to satisfy you 
naturally and keeps you satisfied so you eat less," that represents that 
Fibre Trim by itself satiates one in a fashion that makes one eat less, 
thereby causing the recommended reduction in caloric intake and the 
resulting weight loss (Tr. 127 -28). 

138. While the second page of the Fibre Trim package insert, ex 
280, contains some general recommendations regarding changing 
eating habits and increasing exercise to lose weight, Dr. Shimp 
concluded that these would not be interpreted by reasonable 
consumers as an assertion that Fibre Trim only works if the consumer 
undertakes those suggested behavioral modifications. In fact, ex 
280 represents to reasonable consumers that using Fibre Trim itself 
will cause them to feel fuller, reduce their desire to eat and cause 
weight loss (Tr. 131, 132). 

b. Conclusion 

139. Schering points to consumer research which it commissioned 
as establishing that its advertisements informed reasonable 
consumers that Fibre Trim was effective only if used along with a 
reduced calorie diet (RPF' s 84, I 01, 172, 179). 

140. Two of these studies reported the results of focus groups 
(eX 311; RX 235), but none of the participants in the 1984 study 
were shown advertisements that were disseminated to consumers in 
the United States (see Tr. 1764), and the Schering employee who 
attended the 1987 focus group could not recall what, if any, 
advertising copy was shown to participants (Tr. 1708-09). 

141. The VOPAN study (RPF 101) tested advertising concepts, 
not advertisements that were actually disseminated and its probative 
value with respect to actual advertisements is unclear. The same 
problem ex}sts with respect to TRe' s diet products market structure 
study (RPF 172). 

142. Furthermore, neither the VOPAN nor TRe studies directly 
asked respondents whether the tested concepts or advertisements 
conveyed to them the message that Fibre Trim was efficacious only 
if it were taken in conjunction with a reduced calorie diet. 
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143. Although Schering' s advertisements were directed at up
scale women who might be skeptical about advertising claims, a 
Schering document estimated that 70% of its 1986 sales of Fibre 
Trim were to consumers "looking for the magic pill" and who "want 
a product that will do the work" (CX 465, pp. 2, 6). This confirms 
complaint counsel's claim that Schering' s advertisements were de
signed to emphasize that using Fibre Trim itself would result in 
weight loss. The admonitions about dieting, when they were includ
ed in advertisements, were not intended to detract from this message. 

144. Thus, its advertisements, which Schering admits made the 
weight loss and weight maintenance claims, did not convey to 
reasonable consumers the message that they must adhere to a reduced 
calorie diet if Fibre Trim were to be effective. In fact, the appetite 
suppressant claims which were contained in many of the advertise
ments suggested just the opposite: that the feeling of fullness caused 
by Fibre Trim accomplishes the same result as, and obviates the need 
for, a diet. 

4. The Appetite Suppressant Claim 

145. Schering's marketing strategy intended to convey the 
message that Fibre Trim was not a drug and that it was different from 
the other "quick-fix" dieting methods such as appetite suppressants 
like Dexatrim and Acutrim and meal replacement products such as 
Slimfast (Tr. 1587; RX 240, pp. 5, 7). 

146. This marketing strategy was carried out in advertisements 
which stressed that Fibre Trim is a natural food, not a drug (Tr. 114, 
124-25, 128-30, 20, 56-57) and is an all-natural, safe and sensible 
product (Tr. 94, 111-112, 114, 128, 1624-27, 1658, 1678, 1682-83). 

147. However, while the Fibre Trim advertisements differentiated 
it from appetite-suppressant drugs, they also conveyed to consumers 
the impression that it, like those drugs, suppressed one's appetite (see 
ex 273, ex 275, ex 279, ex 280, ex 285, ex 286, ex 287, ex 
292, ex 294, ex 295t ex 296, ex 297, ex 299, ex 340, ex 347, 
ex 348, ex 349, ex 351, ex 354, ex 355, ex 357, ex 358, ex 
359, ex 387). 

148. The following language, taken from Fibre Trim advertise
ments, illustrates the claims made with respect to its effect on 
appetite: 
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1. "Taken with water before meals, Fibre Trim gives you a pleasant feeling of 
fullness. So you can still eat real food, normal food -- but eat less without feeling 
starved" (CX 296). 

2. Fibre Trim tablets "help me to enjoy smaller portions of good food without 
feeling hungry" (CX 340). 

3. Fibre Trim "makes you feel satisfied with less food" (CX 387). 
4. Fibre Trim lets you "eat less without feeling famished (or "hungry")" (CX 

286, ex 287). 
5. Fibre Trim "promotes satiety" [or "satiates"] (CX 266, CX 357). 
6. Fibre Trim provides a "pleasant feeling of fullness" (CX 347), is a "hunger 

deterrent" (CX 354), "fights off those hunger pangs" (CX 297), "takes the edge off 
hunger" (CX 280) and "helps you control your appetite" (CX 294 ). 

149. This language allows only one interpretation: That although 
Schering intended to differentiate Fibre Trim from appetite-suppres
sant drugs and their undesirable side effects, its advertisements 
convey to reasonable consumers the net impression that Fibre Trim 
is an effective appetite suppressant. 

150. Dr. Shimp's testimony supports my conclusion that most of 
Schering' s advertisements make the appetite suppressant claim (Tr. 
85, 91,107, 111, 113-14,117-18, 119, 128, 132,136, 138, 140 and 
147). Furthermore, Ms. McGee, senior brand manager for Fibre 
Trim, testified that in a survey of Fibre Trim users asking them what 
they liked about the product, the second most frequently given 
response was that "it reduces appetite" (Tr. 1674; RX 265, p. 13). 
Finally, a copy test of the "Pills" advertisement revealed that many 
of those surveyed understood the advertisement to claim that Fibre 
Trim curbs appetite (RX 213, pp. 20, 44). If, as Schering claims, 
these analyses reveal consumer attitudes toward Fibre Trim, it knew 
or should have known that its advertisements conveyed the appetite 
suppressant claim. 

151. Schering research which purportedly shows that consumers 
perceived Fibre Trim as different from appetite suppressant drugs like 
Dexatrim reveals nothing about the appetite suppressant message 
which specific language in the advertisements conveys, for the intent 
of the advertisements was to emphasize Fibre Trim's natural 
ingredients, not to disclaim its appetite suppressant effects. 
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5. The High Fiber Supplement Claim 

152. Schering admits the allegation that its advertisements 
represented that Fibre Trim is a high fiber supplement (Cplt, 
paragraph 6, Ans., paragraph 6). 

6. The Daily Requirements Claim 

153. Subparagraph 2 of paragraph six of the complaint alleges 
that Schering' s advertisements represented that the recommended 
daily dosage of Fibre Trim provides most of a person's daily require
ments of dietary fiber ("daily requirements claim"). 

154. The Fibre Trim package insert (CX 280) recommends that 
consumers "use Fibre Trim as a daily dietary fiber supplement" and 
states that Fibre Trim "is a superior source of dietary fiber" (CX 280, 
p. 1 ). The "Fiber Facts" brochure claims that Fibre Trim is a superior 
source of dietary fiber and warns that consumers need "to have plenty 
of fiber" (CX 275, p. 2). (See also CX 310, p. 11.) 

155. Many Fibre Trim advertisements refer to it as a high fiber 
supplement or state that it may be used as a fiber supplement (CX 
271, ex 281, ex 282, ex 283, ex 350, ex 352, ex 353, ex 354, 
ex 357, ex 358, ex 359). 

156. While Fibre Trim advertisements and product inserts refer 
to it as a fiber supplement, they do not explicitly state that the recom
mended daily dosage of Fibre Trim provides most of a person's daily 
requirements of dietary fiber and I cannot infer with any confidence 
that consumers take away from this language a belief that Fibre 
Trim's fiber content is so high that it provides all of their daily re
quirements of fiber, and I reject as speculative Dr. Levy's opinion as 
to the message this language conveys to consumers (Tr. 265, 276-79). 

7. The Fiber Content Claim 

157. Subparagraph 3 of paragraph six alleges that Schering 
advertisements and promotional materials represent that the recom
mended dosage of Fibre Trim provides about 2.35 grams of dietary 
fiber per serving or about seven grams of dietary fiber per day (Cplt, 
paragraph 6). Schering admits this allegation (Ans., paragraph 6). 
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F. Substantiation For The Weight Loss, Weight Maintenance, 
And Appetite Suppression Claims 

1. Introduction 

158. Several Schering advertisements and promotional materials 
expressly or impliedly assert that the claims discussed above are 
scientifically supported: 

Fibre Trim was developed by scientists in Scandinavia (CX 275). 
In a controlled study .... In two additional studies, weight loss with Fibre Trim 

was confirmed (CX 354). 
Proven successful (e.g., CX 287, CX 295, CX 346). Fibre Trim works (e.g., 

CX 280). Developed by a distinguished group of nutrition experts (CX 292). 

159. Experts testifying in this case agreed that if Schering 
claimed scientific substantiation, at least two well-conducted and 
controlled clinical trials were needed to establish Fibre Trim's 
efficacy (Tr. 785, 944, 2686, 2832, 3100, 3792). The cost of 
conducting two such trials should not exceed $400,000 (Tr. 1 096). 

2. The Requirements For Well-Designed Clinical Trials 

a. Undisputed Requirements 

160. The experts testifying for the parties agreed on the essential 
elements of clinical trials which are designed to evaluate the efficacy 
of a weight-loss product: 

1 ). A pre-study protocol should be devised which sets forth how the research 
is to be implemented and analyzed, including how subjects are to be randomized 
into treatment groups, and what statistical techniques are to be employed (Tr. 3040). 

2). The product should be tested against a placebo, which controls for the 
effect which test subjects often experience simply because they are being treated. 
A placebo helps control for the subjective reactions of the subject and subjective 
input from the investigator (Tr. 2684). 

Ideally, a placebo should have the same appearance as the active ingredient 
being tested so that neither the investigator nor the subject knows whether the 
active ingredient or the placebo is being administered (Tr. 783, 960, 2684, 3314-
15). The placebo effect is experienced in both the placebo and active groups 
because both groups believe that the treatment will be effective (Tr. 2937-38). 

3). Subjects should be assigned to the treatment and placebo groups by 
randomization, a procedure which assures that each has an equal probability of 
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being assigned to one of the two groups. Randomization eliminates assignment 
bias, i.e., prejudice that might occur if the investigator were allowed to decide to 
what group subjects are assigned (Tr. 2602, 3229, 3546). 

4). Double blinding minimizes bias by withholding knowledge of placebo or 
treatment group assignments from the subject and the investigator. Double blinding 
is especially important when subjective measurements are made, for if the 
investigator knows to which group the subject is assigned, his perception of the 
treatment's effects may be altered by that knowledge (Tr. 2605, 2680-81, 3229, 
3546). . 

5). It is generally agreed that a treatment's efficacy should be tested in clinical 
trials conducted by independent investigators, for one investigator's commitment 
to the hypothesis being tested may influence his perceptions of a study's results. 
Confirmation by independent research is, therefore, desirable (Tr. 785, 944, 2451, 
2453, 3792). 

6). Peer review and publication in a reputable scientific journal validates a 
study's worth (Tr. 786, 946-47, 3791). 

b. Disputed Requirements 

161. There is some dispute between the experts as to other re
quirements for clinical trials: 

1). The intention-to-treat principle requires that all subjects that have been 
randomized into a study must be included in its statistical analysis since anything 
which occurs post-randomization may be related to the treatment (Tr. 2612-13, 
2922, 3227, 3556, 3666; RX 195, pp. 2-3). This principle is designed to eliminate 
the potential for bias that may result if researchers are allowed to select data which 
they consider "valuable for efficacy" (Tr. 2613-17, 2716-17). Every clinical trial 
submitted to the FDA must include an intention-to-treat analysis (Tr. 2613). 

2). Most of the Fibre Trim studies distinguished between subjects who 
discontinued a trial for reasons related to the treatment given (withdrawals) and 
those who discontinued for reasons not related to the treatment (dropouts) (Tr. 
2927-29, 3230-31' 3679). 

Withdrawals were assigned the highest observed weight as the final weight 
measurement; dropouts were assigned the last weight observed as the final weight 
measurement (Tr. 2981-83, 3230-31, 3679-80). Studies submitted to the FDA 
routinely treat dropouts and withdrawals differently within the same study for 
purposes of data analysis (Tr. 2713). 

3). When a study shows statistically significant results, it suggests that the 
observed differences between the placebo and the treatment groups did not occur 
by chance, but were the result of the treatment (Tr. 2623, 3547). 

The conventional test of statistical significance accepts a "p value" of less than 
.05 -- i.e., a result whose likelihood of occurrence by chance is less than five 
percent, or five times in one hundred occurrences (Tr. 969-71, 1038-39). P values 
of more than .05 are generally not accepted as indications of an actual difference 
between placebo and control groups. 
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P values can be calculated using "one tailed" or "two tailed" tests. A one tailed 
test tests the hypothesis that the active treatment is more effective than the placebo. 
A two tailed test tests the hypothesis that the active treatment may be more or less 
efficacious than the placebo. 

Since the purpose of the clinical trials in question was not to test the latter 
hypothesis, the appropriate measure of statistical significance is one tailed (Tr. 
2625-30, 2931-32, 3223-24, 3565-67). In fact, statistical "power," i.e., the ability 
of a test to detect an effect, is increased by the use of a one tailed test (Tr. 3223-24). 

4). In each of the placebo-controlled tests discussed below, the placebo tablets 
contained more calories -- 35 to 60 -- than the Fibre Trim tablets to which they were 
compared (e.g., Tr. 793, 820, 825), and complaint counsel's experts claimed that 
this defect compromised the results of the trials because giving additional calories 
to the placebo subjects handicapped their ability to lose weight and biased the 
results in favor of the group which took Fibre Trim (Tr. 793-94, 961). 

On the other hand, respondent's experts testified that a 50 calorie difference is 
within the range of normal variance in daily food intake for persons adhering to a 
1200 calorie diet and that it is not necessary to adjust the trial results to account for 
this difference (Tr. 2317-18,2725,3083,3574-76, 3648). 

3. The Clinical Trials Relied On By Schering Before Dissemination 
of the Challenged Weight Loss Advertisements 

162. At the time it disseminated the Fibre Trim advertisements, 
Schering possessed and relied upon the Solum I, Ryttig, and Hessel 
reports provided by Farma Food and described below (Tr. 2204-05, 
2427-28, 2793-94; ex 333, pp. 17-19). 

a. SOLUM/: "Fibre Tablets, DumoVital, as a Means 
to Achieve Weight Reduction" 

163. This study was conducted in Norway by Toril Solum, a 
nurse specialist, and was published in The Journal of the Norwegian 
Medical Association in 1983 (RX 317, p. 1). Its purpose was to test 
the effect of Fibre Trim and diet on weight loss. It was a randomized, 
placebo-controlled, double-blinded study involving 53 subjects who 
came from a slimming club (RX 194, p. 4, RX 197, pp. 10, 17-21, 
RX 317, pp. 2-4, RX 321, pp. 3-6; Tr. 2644-45, 2972-75, 3256-57). 

164. Each of the subjects was told to follow a 1100-1200 calorie 
diet with an estimated content of approximately 30 grams of dietary 
fiber. Thirty subjects received 16 Fibre Trim tablets per day; 23 
subjects received a corresponding number of placebo tablets (RX 32, 
pp. 3-6, RX 194, p. 4, RX 197, pp. 10, 17-21, RX 317, p. 2; Tr. 2644-
45, 2972-75, 3256-57). 
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165. The Ryttig study was conducted in Copenhagen, Denmark, 
by Kjeld Ryttig (principal investigator), Laila Haegh, and Stig 
Larsen, and was published in The Journal of the Norwegian Medical 
Association in 1984 (RX 324, p. 1 ). Its purpose was to test whether 
Fibre Trim tablets, when taken in conjunction with a reduced calorie 
diet, are an effective aid to weight reduction (RX 324, p. 2, RX 327, 
p. 4). 

166. The Ryttig study was randomized, placebo-controlled and 
double-blinded, and involved 90 slightly to moderately overweight 
subjects (RX 324, p. 2, RX 327, p. 4). Each subject was told to 
follow a 1200 calorie diet for an 11-week period (RX 324, p. 2, RX 
327, p. 4). Forty-five subjects were given seven Fibre Trim tablets, 
four times a day, 30 minutes before meals, and 45 placebo subjects 
were given a corresponding number of placebo tablets (RX 324, p. 2, 
RX 327, p. 4). 

c. HESSEL: "Weight Reduction and Long-Term Weight 
Management of 41 Overweight Patients Using High 

Fibre Tablets as an Aid to Reduction of Caloric Intake" 

167. This was an open, retrospective study conducted by Lasse 
Hessel in Scandinavia and presented to The IV International 
Congress on Obesity in 1983 (RX 343, RX 344 ). Forty-one subjects 
were treated for overweight through dietary guidance and the use of 
Fibre Trim tablets (RX 197, pp. 6-7, RX 343, p. 4, RX 344, p. 2). 
The subjects were directed to take 6-8 tablets 30 minutes before each 
meal (18 - 24 tablets per day) (RX 197, pp. 7, 18, RX 343, p. 4, RX 
344, p. 2). The average length of treatment was 136 days (RX 197, 
p. 7, RX 343, p. 4). 

168. Twenty-four subjects who participated in the original Hessel 
study continued to use Fibre Trim for five years as an aid to 
maintaining or further reducing their weight. Subjects took an 
average of 12 Fibre Trim tablets per day and either maintained their 
reduced body weight or experienced a further weight reduction (RX 
344, p. 2). Average weight loss at the five-year follow-up was an 
additional 2.4 kg (in addition to the 11.3 kg lost during the original 
study) (RX 197, pp. 7, 17-18, RX 344, p. 2). 
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4. Post-Dissemination Clinical Trials 

a. SOLUM II: "The Influence of a High-Fibre Diet on Body Weight, 
Serum Lipids and Blood Pressure in Slightly Overweight Persons" 

169. This study was conducted by Toril Solum (principal 
investigator), Kjeld Ryttig, E. Solum, and Stig Larsen in Scandinavia, 
and was published in the International Journal of Obesity in 1987. Its 
purpose was to investigate, among other things, whether Fibre Trim, 
when taken in conjunction with a calorie-restricted diet, could result 
in a higher weight loss compared to diet alone (RX 335, pp. 1-2). 
The study was randomized, placebo-controlled and double-blinded 
and included 71 subjects, each of whom was told to follow a 1200 
calorie diet for a 12-week period (RX 335, p. 2, RX 338, pp. 3, 6-9; 
Tr. 2986, 3238). 

170. Thirty-seven subjects were placed in the Fibre Trim group 
and received 20 Fibre Trim tablets per day; 34 subjects were placed 
in the placebo group and received 20 placebo tablets per day. Both 
groups were instructed to take five tablets with water four times a day 
30 minutes before each meal (RX 335, p. 2, RX 338, pp. 3, 6-9; Tr. 
2986, 3238-39). 

b. ROSSNER: "Weight Reduction with Dietary Fibre Supplements" 

171. This study was conducted by a team of researchers consist
ing of Stephan Rossner (principal investigator), Dan Von Zweig
bergk, Agneta Ohlin, and Kjeld Ryttig. The study was conducted at 
the Karolinska Hospital in Stockholm, Sweden, and was published in 
Acta Medica Scandinavia, the Scandinavian medical journal, in 1987. 
The aim of the study was to investigate whether a dietary fiber sup
plement program using Fibre Trim could improve the results of a 
conventional weight-reduction regimen (RX 329, p. I, RX 334, p. 4). 

172. Rossner was a randomized, placebo-controlled, double
blinded study involving 59 subjects which was conducted over a two
month period (RX 329, pp. 1-3, RX 334, pp. 3, 6). All the subjects 
were told to follow a 1400 calorie diet (RX 329, p. 2). In addition, 31 
subjects were given 18 Fibre Trim tablets per day, while 28 placebo 
subjects received a corresponding number of placebo tablets. Both 
groups were instructed to take six tablets with water three times a day 
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30 minutes before each meal (RX 197, pp. 11, 17-21, RX 329, p. 2, 
RX 334, pp. 3-4). 

c. EHMANN & RESS/N: "About the Significance of Dietary 
Fibre in the Dietetic Treatment of Overweight Individuals" 

173. This study was conducted by Dieter Ehmann and Wolfgang 
Ressin in Germany and published in a German medical journal 
entitled Pharmazeutische Zeitung in 1985. Its purpose was to 
investigate the effect of Fibre Trim tablets as part of a weight 
reduction program for overweight individuals. The study was 
conducted over a four-week period and involved 40 subjects who 
came from a rehabilitation institution for organic and functional 
cardiovascular disorders (RX 339, pp. 1-2). This was a single
blinded study; that is, although the investigator knew which tablets 
(Fibre Trim or placebo) the subjects were receiving, the subjects did 
not know (RX 197, p. 19). 

174. Subjects were divided into two groups of 20 subjects each 
based on the number of calories in their recommended diet; one 
group was told to follow an 800 calorie diet; the other group was told 
to follow a 1200 calorie diet (RX 339, p. 2, RX 342, pp. 3-4; Tr. 
2668,3016-17, 3259-60). 

175. Each group was divided again into two subgroups -- one 
receiving Fibre Trim and one receiving placebo tablets; the Fibre 
Trim subjects were given up to five Fibre Trim tablets, three times a 
day before meals; the placebo group took a corresponding number of 
placebo tablets (RX 339, p. 2). 

d. BIRKETVEDT: "The Effect of a Combination of Fibre Tablets 
and Reduced Energy Intake in the Treatment of Overweight 

and on Maintenance of an Achieved Weight Reduction" 

176. This study was conducted by Grethe Birketvedt and Kjeld 
Ryttig in Norway. The results are still in manuscript form (RX 348). 

177. Birketvedt was a randomized, double-blinded, placebo
controlled study involving 53 subjects which lasted 26 weeks (RX 
197, pp. 11, 17-21, RX 348, pp. 3, 6). 

178. All subjects were told to follow a 1200 calorie diet. Twen
ty-five subjects received placebo tablets, while 28 received Fibre 
Trim tablets (RX 197, p. 11, RX 348, pp. 6-8). The subjects took 22 
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tablets per day, six before ea~h meal and four at 3 p.m., until ideal 
body weight was attained, at which time the dosage was reduced to 
15 tablets per day (RX 197, pp. 11, 17-21, RX 348, p. 6). 

5. Schering' s Analysis of the Clinical Trials 
and Other Data Provided By Farma Food 

179. In the latter half of 1984, Schering assembled the Second 
Generation Team, composed of company employees from various 
scientific disciplines, to review scientific data, including the Hessel, 
Solum I and Ryttig studies provided by Farma Food (Tr. 2406-07, 
2458, 2494, 2789-90; CX 333, pp. 169, 174). In late September or 
early October 1984, a member of that team, Dr. Iezzoni, was asked 
by his superior to review this package of material over a weekend 
(Tr. 2406, 2414). Included in this package was a memorandum 
which set out various potential performance claims for Fibre Trim 
(Tr. 2409; CX 15, p. 2; RX 211). Dr. Iezzoni reviewed the package 
of data to determine if the materials therein would support those 
performance claims (Tr. 241 0) and prepared a memorandum that 
summarized his opinions and comments from that review (Tr. 2408; 
ex 15, pp. 5-7). 

180. Dr. Iezzoni's memorandum was critical of the Ryttig and 
Solum I studies: 

I doubt that the clinical data would be adequate to support an NDA (New Drug 
Application] for prescription or for OTC marking as a weight loss/control product. 
The two controlled, blinded clinical studies are flawed, are not of adequate 
duration, and do not cover a reasonable spectrum of obese patients to evaluate 
benefit versus risk. There are few or no data to support some of the projected 
product performance claims (CX 15, p. 5). 

Despite these reservations, Dr. lezzoni' s superior did not discuss the 
memorandum with him (Tr. 2490). 

181. Subsequent to the preparation and distribution of Dr. 
Iezzoni' s memorandum, a meeting of the Second Generation Team 
was scheduled to discuss the adequacy of the materials Dr. Iezzoni 
had reviewed as substantiation for the proposed Fibre Trim claims 
(CX 15, p. 1, CX 16). Dr. Iezzoni's memorandum summarizing his 
opinions and criticisms of the materials he had reviewed was attached 
to the agenda for that meeting (see ex 15), but he did not attend this 
meeting, and no one briefed him about it (Tr. 2493-94 ). 
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182. No member of the Second Generation Team had any 
expertise in weight loss (Tr. 2496-97; see Tr. 2351). Although Dr. 
Albu prepared a monograph on Fibre Trim to assist Schering 
employees in analyzing product claims (Tr. 2191-92) and discussed 
Fibre Trim with Dr. Vahouny, a Fibre Trim consultant and expert on 
dietary fiber (Tr. 2193-95), Schering never consulted with an 
independent expert in weight loss or fiber with regard to the 
adequacy of substantiation data prior to the dissemination of its Fibre 
Trim advertising (Tr. 2816). 

183. All Fibre Trim advertisements and promotional materials 
were reviewed by Schering' s medical, regulatory, legal marketing, 
and professional services departments (Tr. 1489-90, 2260, 2536). 
The stated purpose of this review process was to ensure that the 
claims being made were scientifically accurate and supportable (see 
Tr. 2260, 2536). 

184. None of the materials that were believed to substantiate the 
claims in a proposed advertisement were circulated with that 
advertisement during the review process (Tr. 1520). The reviewers 
concluded that the proposed advertisement copy was supportable if, 
in their judgment, it was consistent with the approach already 
approved by the Second Generation Team (see Tr. 1521, 2538). 

185. Farm a Food had conducted or sponsored more scientific 
studies of the efficacy of Fibre Trim than it provided to Schering (CX 
110, CX 158, CX 162, p. 2; see RX 200, p. 18; CX 208), some of 
which did not show that Fibre Trim was more efficacious than the 
placebo as a weight loss product (e.g., ex 110, ex 159, ex 162, p. 
2). 

186. One weight loss study by Dr. Anderson of Denmark "did 
not show [a] significant difference between fiber tablets and placebo 
... " which, according to Fanna, was due to some unspecified techni
cal difficulties in the design and conduct of the study (CX 162, p. 2). 

187. Dr. Albu, Dr. Iezzoni and Mr. Campbell of Schering' s 
marketing department knew of this study (CX 162; see Tr. 310,2325, 
2492). Other Schering employees who were reviewing the scientific 
support for proposed Fibre Trim weight loss claims in late 1984 (e.g., 
Dr. Giaquinto, Ms. McGee and Mr. Walsh) should have been aware 
of the existence of this Anderson study based upon the summary of 
it contained in Dr. Iezzoni' s memorandum evaluating substantiation 
materials (see CX 15, p. 7, CX 16). No one from Schering ever 
asked Farma Food to provide a copy of Dr. Anderson's study (Tr. 
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381, 2325, 2492, 2874-75; see CX 333, p. 200) but Dr. Levine 
testified that, regardless of the purported "technical difficulties," he 
would consider such a study highly relevant to a proper scientific 
evaluation of Fibre Trim's potential efficacy (Tr. 800-01). 

188. At the time Dr. Iezzoni reviewed the scientific data provided 
by Farma Food as support for Fibre Trim's weight loss claims in late 
1984, Dr. Kissileff s 1983 food intake study comparing Fibre Trim 
to a placebo which he undertook for Farma Food (Tr. 681; CX 11 0) 
was completed and, according to him, failed to show that Fibre Trim 
had any effect on food intake (Tr. 689-90). 

189. Prior to January 1986, when Schering began to advertise 
Fibre Trim on a national basis (Tr. 1502; CX 31 0), an eight week 
weight loss study by Dr. Brock of the Medical University of South 
Carolina comparing Fibre Trim to a placebo was completed (Tr. 376). 
This study, which was sponsored by Farma Foods, failed to show that 
Fibre Trim was significantly more efficacious than the placebo in 
achieving weight loss (CPF 269-272). 

190. The Kissileff and Brock studies were in the possession of 
Mr. Bonfield, Farma Food's U.S. representative (Tr. 347, 359-60, 
370; CX 208, p. 5), and its liaison with Schering with regard to the 
marketing of Fibre Trim (Tr. 307-08). No one from Schering ever 
sought to obtain from Mr. Bonfield any studies that failed to 
demonstrate Fibre Trim's efficacy as a weight loss product (Tr. 381, 
2492; see Tr. 2325). 

191. In April 1984, Farma Food's U.S. subsidiary cosponsored 
a fiber symposium in the United States at which scientists reported 
findings from their research (Tr. 430). One of those scientists, Dr. 
Rossner, reported the results of his weight loss research comparing 
Fibre Trim tablets to placebo tablets (see Tr. 446-47; CX 63). He 
reported that the Fibre Trim group experienced a mean weight loss of 
7.0 kg and the placebo group experienced a mean weight loss of 6.0 
kg (Tr. 447; CX 63, p. 5). This difference of 1.0 kg was reported as 
not statistically significant (Tr. 446-47; CX 63, p. 5, CX 234, pp. 2-
4 ). Subsequent analysis of the results of this study correcting data 
entry errors resulted in the conclusion by Dr. Larsen that its results 
were statistically significant (Tr. 3010-14 ). 

192. No one from Schering ever asked Mr. Bonfield if there was 
any scientific testing that failed to demonstrate Fibre Trim's efficacy 
as a weight loss product (Tr. 381, 2492), or ever reviewed any 
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scientific testing of Fibre Trim that failed to demonstrate its efficacy 
as a weight loss product (Tr. 2832; CX 333, p. 29). 

193. Both Dr. Levine and Dr. Levitsky testified that a reasonable 
scientist reviewing the Rossner study in addition to Solum I, Ryttig 
and Hessel, would conclude that these materials did not provide a 
scientific basis for the proposition that Fibre Trim was an effective 
weight loss product (Tr. 804, 997). 

194. Schering also possessed a Farma Food document indicating 
that 24 studies had been conducted on overweight subjects (RX 200; 
Tr. 2281-82), but there is no evidence that any employee asked for 
the results of these studies. 

195. On May 1, 1987, Schering's senior brand manager for the 
Fibre Trim product sent a memorandum to various people having 
responsibility for Fibre Trim advertising claims and their 
substantiation. The memorandum enclosed a copy of the Solum II 
study which had just arrived from Farma Food, and asked for the 
recipients' evaluation of it as "a proof source for the claims we 
currently make .... " The memorandum also thanked the recipients 
for their "support of marketing in the face of adversity and ambiguity 
('murky' clinicals, questionable ingredients lists, etc .... )." The 
memorandum concluded with the request that the memorandum be 
destroyed after receipt "so no outsider sees the last line [regarding 
murky clinicals] .... " (CX 170, p, 1 ). 

196. Finally, an advisory expert panel to the FDA evaluated the 
safety and efficacy for weight control of several types of fiber and 
concluded, in a 1982 Advance Notice of Proposed Rulemaking, that 
"the value of bulk producers in reducing weight by controlling 
appetite has not been established" (CX 81, p. 14). As evidenced by 
the FDA's 1990 Proposed Rule on Weight Control Drug Products for 
the Over-The-Counter Human Use, this 1982 conclusion has not been 
superseded (CX 471, pp. 2-4). Fibre Trim is in the same category as 
these other fiber-based hydrophilic bulk-producing weight control 
products evaluated by the FDA panel (CX 22; Tr. 2326-28; see Tr. 
359). 

197. Dr. Albu was aware of the existence of this FDA review at 
the time Schering was developing its Fibre Trim campaign, but did 
not know whether or not the fiber products evaluated by the panel 
had been found effective (Tr. 2328). Dr. Giaquinto was also aware 
of the FDA's review of the efficacy of various fibers as weight loss 
agents but did not consider it in evaluating claims for Fibre Trim (CX 
333, pp. 21, 109). 
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6. The Relationship Between Schering's Advertising 
Claims and the Studies Relied On 

a. The Weight Loss Claim 

118 F.T.C. 

198. Schering relies on studies which were conducted before 
("pre-dissemination") and after it began advertising Fibre Trim as 
support for its claims. However, these studies used Fibre Trim in 
conjunction with a restricted calorie diet ranging from 800 to 1400 
calories per day (CX 66, CX 67, CX 68, CX 166, CX 255, CX 256), 
and none of the experts testifying for either party said that it would 
be scientifically sound to infer from their results that consumers using 
Fibre Trim without deliberately following a reduced calorie diet 
would lose weight. Proof of this claim would require studies in 
which Fibre Trim was tested in subjects not on a diet. Schering has 
not offered such studies (Tr. 826, 1031, 2472-76, 2542-43, 2771, 
3101-02, 3295, 3707; ex 333, pp. 17, 27, 69, 87). 

199. Dr. Giaquinto, Schering' s vice president of Regulatory 
Affairs at the time the challenged advertisements were first 
disseminated, testified that the studies would not support a claim that 
Fibre Trim would be an effective weight loss product without an 
accompanying reduced calorie diet and an exercise program (CX 333, 
pp. 27, 69, 87, 101, 193; see also Tr. 2541-43). 

b. The Weight Maintenance Claim 

200. The Ryttig, Solum I and Hessel studies do not support the 
weight maintenance claim, for the first two were of too short a 
duration (eleven and eight weeks) (Tr. 792, 799, 979, 3699), and the 
Hessel study, while of adequate duration, was not placebo-controlled, 
blinded, or randomized (Tr. 949, 2216). In fact, Dr. Iezzoni, 
Schering' s Director of Medical Services, disregarded that study while 
he was evaluating the support for Fibre Trim's performance claims 
(Tr. 2460). Therefore, at the time the weight maintenance claim was 
made, Schering had no competent and reliable scientific basis for that 
claim, and no valid post-dissemination studies support it. 
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c. The Appetite Suppressant Claim 

201. None of Schering's pre-dissemination studies report on 
caloric intake, the only meaningful and objective measure of a 
product's appetite suppressant properties, and they do not therefore 
support the appetite suppressant claim (eX 153, ex 166, ex 255, 
see ex 333, p. 79; Tr. 679-80,781,789,793,799,949-50,958,979-
81' 997 -98). 

202. Schering's advertising expressly refers to Fibre Trim's 
ability to reduce hunger pangs or to make one feel full, but Dr. Albu 
testified that neither the Solum I nor Ryttig studies provide any 
information about its effect on hunger, fullness or appetite reduction 
(Tr. 2313, 2319) and that these studies did not support claims of this 
kind (Tr. 2265). 

203. While Dr. Iezzoni testified that the Ryttig study supported 
a hunger reduction claim (Tr. 2481), the report of that study does not 
refer to this subject (see ex 368), and Dr. Iezzoni could not identify 
at trial the version of the study he relied on (Tr. 2483-84 ). Therefore, 
at the time the appetite suppressant claims were made, Schering had 
no competent and reliable scientific basis for that claim, and no valid 
post-dissemination studies support it. 

7. Analysis of the Weight Loss Studies 

a. In General 

204. The studies relied upon by Schering do not support its 
weight loss claims because they involved dieting subjects. In 
addition, although it is disputed, expert testimony elicited by 
complaint counsel leads to the conclusion that the studies are flawed, 
even with respect to support for claims which might be based on 
them (i.e., that Fibre Trim is effective when taken in conjunction with 
a reduced calorie diet). 

205. Although analysis of the individual merits or faults of the 
studies is of paramount importance, their results must be viewed in 
light of the fact that, at the time Schering disseminated its Fibre Trim 
advertising, other evidence suggested that fiber's ability to cause 
weight loss was questionable (Tr. 994, 3806). 

206. The Brock and Kissileff studies certainly put into question 
the efficacy of Fibre Trim for weight loss and appetite suppression, 
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and an October 1985 report on fiber developed by an expert advisory 
committee for the Canadian Health and Welfare Bureau which re
viewed the state of scientific knowledge, concluded that "[t]he evi
dence to date is in no way sufficient either to establish weight reduc
tion as a physiological effect of fibres, or to determine the role of 
fibres in weight loss preparations" (CX 78, p. 24 ). Dr. Anderson, one 
of Schering's experts, agreed that as of the date of this report, scien
tific documentation was lacking for prescribing dietary fiber for 
weight loss (Tr. 3806), and other experts testified that the role of fiber 
in weight loss, if any, has still not been established (see Tr. 781, 
1146-47, 3795; ex 78, p. 24, ex 90, pp. 74-79, ex 480). Very 
recently- in 1990- a report on fiber prepared by the British Nutrition 
Foundation's Task Force found: "many experiments have been done 
in which fibre supplements of all kinds have been taken with meals 
... and weight loss is rarely, if ever, reported" (CX 207, p. 81). 

207. Furthermore, those studies that have reported a weight loss 
effect from a quantity of fiber similar to that provided by Fibre Trim 
have involved soluble fiber such as guar and glucomannon which 
have different properties than the fiber in Fibre Trim (Tr. 768-69; see 
482-87) and the results of these studies, according to Drs. Levine and 
Levitsky, may not be extrapolated to Fibre Trim (Tr. 769, 988-94). 

b. The Pre-Dissemination Studies 

( 1) Hessel 

208. Schering did not rely on the Hessel study as substantiation 
for its claims and since it was not blinded, randomized or placebo
controlled, it could not have served that purpose (Tr. 2460, 2587; RX 
197' pp. 6-9). 

(2) Ryttig 

209. Drs. Levitsky and Levine testified that this study was so 
flawed that it could not serve as the basis for any claims as to Fibre 
Trim's efficacy, 

210. Schering's promotional literature states that the daily dosage 
of Fibre Trim is 15 tablets (CX 280, p. 2, CX 288, p. 10, CX 310, p. 
2), but subjects in the Ryttig study were given nearly twice that 
amount (CX 255), and it is not scientifically sound to conclude that 
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because daily consumption of 28 Fibre Trim tablets produces a 
particular result, 15 will also do so (Tr. 718,794-95, 975-76; see Tr. 
3104). Thus, even if the Ryttig study were valid in all respects, it 
could not substantiate a claim for the recommended dosage of Fibre 
Trim (Tr. 794, 974-80, 2528-29, 3103-04, 3695, 3807). 

211. Other flaws in this study were identified: The placebo 
tablets contained 54 more calories than the fiber tablets (RX 324, p. 
2; Tr. 793-94, 960) and if the weight loss difference between the 
groups is adjusted to take this into account, the results are not 
statistically significant using a two tailed test (Tr. 1 069-75). 

212. There were a total of nine withdrawals during the Ryttig 
study, eight placebo and one fiber (CX 255, p. 3 (& Table 3); Tr. 
796-98, 962-64). Because there were considerably more withdrawals 
in the placebo group, and withdrawals were assigned their highest 
recorded weight (CX 255, p. 2), the actual weight loss of that group 
was diluted in comparison with the Fibre Trim group, biasing the 
results in favor of the latter (Tr. 796-98, 963-64, 967; see Tr. 3078). 

213. Dr. Hurley, who testified for Schering and analyzed the 
weight loss studies, used subject discontinuance rates as a measure 
of how well-controlled those studies were (RX 197, pp. 7-8; Tr. 
2620). He stated that even if intention-to-treat analysis were used, he 
would have "grave concerns about the interpretability of the 
result[s]" of a study in which more than 20 percent of the subjects 
discontinued (Tr. 2707). In the Ryttig study a total of 11 placebo 
subjects, or 24 percent of the 45 originally enrolled, discontinued 
(CX 255, p. 3). Finally, Dr. Iezzoni testified that he was unsure 
whether the sample used in this study could be generalized to the 
U.S. population (Tr. 2472-74). 

(3) Solum I 

214. A major criticism of this study is that the description of its 
design, implementation and results is so brief that one cannot assume 
its validity and reliability (Tr. 790-91, 955-56; see Tr. 320-21, 2726-
27, 3696-97). Although he testified in support of Schering' s studies, 
Dr. Feinstein stated: "If the Solum I study were submitted to my 
journal, we would not accept it because it doesn't have enough detail" 
(Tr. 3577). 

215. Specifically, the report does not reveal the mean beginning 
or ending weights of the two groups, the amount of weight loss, the 
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caloric content of the placebo tablets, and it contains no tables 
presenting any data (Tr. 791, 954, 956). Because of the report's 
brevity, Dr. Giaquinto testified that: 

This study was not meant or at least was not used by me to stand alone and was not 
looked to have the type of criteria we were looking to get a drug which this is not-
we never classified as such -- approved or qualified for an adequate and well
controlled trial 

(CX 333, p. 77). Dr. Levine concluded that the description of the 
study is so sparse that: "We are supposed to believe that what they 
were presenting is true, but we're not given the evidence for that" 
(Tr. 791). 

216. Because of the lack of detail in this study, Dr. Iezzoni 
"assurrie[d] that [the investigator] did the appropriate things that were 
necessary for an evaluation of this material" (Tr. 2500) and Dr. 
Hurley concluded that it did not satisfy randomization criteria (RX 
197, p. 20; Tr. 2726). Although Solum I did not reveal whether data 
from subjects who discontinued was included in its analysis, he as
sumed that the intention-to-treat principle was followed (Tr. 2727-
28). 

217. Dr. Larsen's 1983 evaluation of Solum I expressed concern 
about its lack of data: 

the study has certain shortcomings both in the form of lacking data and dropout 
routine and lack of initial body weight observations. So this result will need to be 
verified by new studies of a design eliminating the abovementioned shortcomings 

(RX 320, pp. 4-5). 

c. The Post-Dissemination Studies 

( 1) Ehmann & Res sin 

218. At the end of the four-week period of this study, the fiber 
group averaged a slightly greater weight loss than the placebo group, 
but the report of the study does not claim that the difference is 
statistically significant (CX 67). 

219. In addition, Dr. Feinstein concluded that while Ehmann & 
Ressin is "supportive" because it showed results consistent with the 
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other studies, it "is not an acceptable study because it wasn't random
ized and it wasn't double blind" (Tr. 3587-88). 

(2) Solum II 

220. According to the published report of this test, at the end of 
12 weeks, the fiber group had lost more weight than the placebo 
group. This difference was statistically significant (eX 66). 

221. Despite the statistically significant weight loss in the fiber 
group, Drs. Levitsky and Levine concluded that Solum II did not 
support Schering's claims because it is not scientifically appropriate 
to extrapolate from the effects of this study which used 20 Fibre Trim 
tablets to the probable effects of using the recommended dosage of 
15 tablets. In addition, because these subjects were consuming a 
baseline diet containing 25 grams of fiber per day, the study's results 
cannot be generalized to the American population, whose fiber intake 
is smaller (Tr. 792, 821, 1012-13). 

222. Other problems with this study were pointed out: The 
published study does not reveal the number of subjects or the amount 
of weight lost (Tr. 818-19). While the abstract refers to 60 partici
pants, the text mentions 70 (eX 66, pp. 2, 4) and the statistical report 
indicates that 71 were enrolled (RX 337, p. 11, RX 338, p. 3). The 
abstract and text do not agree as to the weight lost by the placebo 
group (compare ex 66, p. 2 with ex 66, p. 4). 

223. Dr. Levitsky reanalyzed the data in Solum II taking into 
account the fact that the placebo tablets provided 60 more calories 
per day than the fiber tablets (Tr. 820, 1011, 1 083-86; ex 66, p. 3, 
ex 332) and found that, using a two tailed analysis, the difference in 
weight loss between the fiber and placebo groups was not statistically 
significant (Tr. 1088). Furthermore, Dr. Larsen, a co-author of this 
study, arrived at statistical significance for this study only after data 
manipulations which may not have been appropriate (Tr. 3130-34; 
RX 338, p. 3). 

(3) Rossner 

224. At the end of this two-month study, the fiber group averaged 
a one kilogram greater weight loss than the placebo group (eX 256), 
and the 1987 report of this study concluded that this difference was 
statistically significant. 
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225. Dr. Levine testified, however, that several discrepancies 
raise serious questions about the credibility of this study (Tr. 816-17), 
particularly an earlier report of what was apparently the same study 
which states that the weight loss was not statistically significant (see 

Tr. 3014; ex 63, p. 5; RX 333, p. 11). 
226. The published report states that the data of discontinuers 

was to be included in the analysis of results (eX 256, p. 2), but the 
discussion of the results excludes the six subjects who did not 
complete the study (Tr. 1 004-05). As in other studies, the placebo 
tablets provided more calories than the Fibre Trim tablets (Tr. 811-
12, 1003). 

227. As with the Solum I, Ryttig, and Solum II studies, Dr. 
Levitsky performed a reanalysis of the Rossner data, excluding the 
subjects who did not complete the study (Tr. 107883; ex 331) 
because inclusion of data for these subjects biased the study in his 
opinion (RX 329, p. 3; Tr. 1081-82). While the published report does 
not specify which group these subjects had been assigned to, the 
backup data reveals that all were from the placebo group (eX 270, 
pp. 8-12). Including them in the data analysis as if they had partici
pated in the study and lost no weight penalized the placebo group. 

228. If Dr. Levitsky's analysis of the Rossner study is accepted, 
it demonstrates that, although the loss was not statistically significant, 
the placebo subjects who completed the study actually averaged a 
slightly greater weight loss than did the fiber subjects (Tr. 1 082; ex 
331, p. 2). Dr. Larsen, who reanalyzed this and other studies for 
Schering, agreed that, if it is proper to exclude early discontinuers 
from the data analysis, the fiber tablets did not cause greater weight 
loss than did the placebo tablets (Tr. 3121-22). This is true even 
without adjustment for the caloric differential between the fiber and 
placebo tablets. If the caloric differential were accounted for, the 
placebo group's weight loss would be even further enhanced (Tr. 
1080). 

( 4) B irketvedt 

229. In this 26-week study, the subjects were given, along with 
a reduced calorie diet, 22 Fibre Trim or placebo tablets daily until 
reaching ideal weight, and then a maintenance dose of 15 tablets (eX 
68, p. 6). Drs. Levitsky and Levine concluded that since the test 
dosage was greater than Fibre Trim's recommended dosage, 
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Birketvedt' s results could not substantiate the Fibre Trim claims (Tr. 
823-24, 1020-23). 

230. Both the Fibre Trim and placebo groups lost statistically 
significant amounts of weight during the 26 weeks of the study (Tr. 
3197; RX 348, p. 8), and the mean weight loss was greater in the 
Fibre Trim group than in the placebo group from weeks 4 through 24 
by a statistically significant amount (Tr. 3553; RX 348, pp. 8-11). 

231. However, during the final two weeks of this study, the Fibre 
Trim group gained weight while taking 15 tablets per day; this gain 
neutralized the weight lost earlier in the study, so that, at its end, 
there was no longer a statistically significant difference between the 
fiber and placebo groups (Tr. 823-24, 1020, 1023, 3169). 

232. Dr. Feinstein testified that to demonstrate the efficacy of a 
product for weight maintenance, a study should be continued for 
longer than 6 months, and he agreed that the results of the Birketvedt 
study could not be considered as proof of what its results would have 
been if it had been continued for more than 26 weeks (Tr. 3698-99). 

233. Drs. Levitsky and Levine concluded that the seven studies 
relied on by Schering do not, either individually or collectively, 
constitute reliable support for Schering' s weight loss, weight mainte
nance or appetite suppression claims. Even if Schering' s post-claim 
evidence is considered (infra), they concluded that each of the studies 
is critically flawed, contains numerous inconsistencies, and do not in 
the aggregate support Schering's claims, for it is scientifically 
improper to conclude that several flawed studies can be considered, 
if viewed together, as reliable scientific evidence (Tr. 825-27, 980-
81, 1030-39). 

8. Schering's Defense of the Weight Loss Studies 

234. Schering answers the criticisms of complaint counsel's 
experts by pointing out that the studies it relied upon met some of the 
recognized standards for clinical trials: 

a. Solum I, Ryttig, Solum II, Rossner, and Birketvedt were 
randomized (RX 194, p. 4, RX 195, p. 1, RX 197, p. 19, RX 317, p. 
2, RX 321, pp. 3-4, RX 324, p. 2, RX 327, pp. 4, 8, RX 329, p. 1, RX 
335, p. 1, RX 338, p. 3, RX 348, p. 6). 

b. Solum I, Ryttig, Solum II, Rossner, and Birketvedt were 
double-blinded (RX 194, p. 4, RX 195, p. 1, RX 197, p. 19, RX 317, 
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p. 2, RX 321, p. 4, RX 324, p. 2, RX 327, p. 4, RX 329, p.l, RX 335, 
p. 1, RX 338, p. 3, RX 348, p. 3). Ehmann & Ressin was a single
blind study (RX RX 197, p. 19). 

c. Solum I, Ryttig, Solum II, Rossner, Ehmann & Ressin, and 
Birketvedt were placebo-controlled studies (RX 317, p. 2, RX 321, 
pp. 3-4, RX 324, p. 2, RX 327, p. 3, RX 329, p. 1, RX 334, p. 3, RX 
335, p. 1, RX 338, p. 3, RX 339, p. 2, RX 348, pp. 3, 6). 

d. Solum I, Ryttig, Solum II, Rossner, and Birketvedt were ana
lyzed following the intention-to-treat principle (RX 320, p. 3, RX 
321, pp. 3, 6, RX 324, p. 2, RX 327, pp. 3-4, 7, RX 334, p. 5, RX 
335, p. 2, RX 348, p. 7; Tr. 2924, 2950). 

e. With the exception of Birketvedt and Hessel, the results of 
each Fibre Trim clinical study demonstrate that the Fibre Trim group 
lost a statistically significant greater amount of weight than the place
bo group (RX 317, p. 2, RX 320, pp. 3-4, RX 321, pp. 3, 8, 12, 15-16, 
RX 324, pp. 2-3, RX 327, p. 13, RX 329, p. 3, RX 334, p. 7, RX 335, 
p. 3, RX 338, p. 19, RX 342, p. 15, RX 403; Tr. 3243-45). The 
results of Solum II, Ehmann & Ressin, and Ryttig are also significant 
when a two-tailed test is used (RX 33, p. 19, RX 327, p. 13, RX 342, 
pp. 5, 15; Tr. 2953-54, 2995, 3020). 

f. Medstat, the research institute that analyzed the Fibre Trim 
clinical studies, reanalyzed Solum I, Ryttig, Rossner, and Solum II,· 
adjusting for the additional calories contained in each placebo tablet 
(RX 321, p. 10, RX 327, p. 15, RX 334, p. 8, RX 338, p. 8; Tr. 2949, 
2956-60, 2980-81, 2994-95, 3012, 3235, 3249, 3255). 

g. After adjusting for the additional placebo calories, Medstat 
concluded that the Fibre Trim group lost a statistically significant 
greater amount of weight than the placebo group in the Solum I, 
Ryttig, Rossner and Solum II studies (RX 321, p. 15, RX 327, pp. 16-
17, RX 334, p. 9, RX 338, p. 19; ex 329, p. 5, ex 330, ex 332, pp. 
5-6, ex 393; Tr. 1113-14, 1143-44, 1151, 2949, 2956-62, 2980-81, 
2994-95, 3012, 3235, 3249, 3255). 

235. Since each of the studies relied on by Schering involved 
subjects who were consciously following a diet program, it is 
irrelevant whether those studies were adequate and well-controlled, 
for Schering's advertisements did not make it clear that Fibre Trim 
might be an effective weight loss and weight maintenance product 
only if consumers-- along with taking Fibre Trim-- also consciously 
followed a reduced calorie diet program. 
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236. Furthermore, statistical significance alone does not validate 
a study, for the question remains: was the observed difference 
clinically significant or "clinically trivial" (CX 492, pp. 546-47). 
With respect to weight loss studies, some experts believe that a 
weight loss product should produce a difference of at least one-half 
pound per week between placebo and treatment groups (Tr. 813). 
Such a weight loss would not only be statistically significant but 
clinically significant. 

237. The FDA's proposed monograph for clinical trials of OTC 
weight control drug products offers some guidance in this regard. 
While it does not 1nandate the amount of weight loss that an effective 
weight loss product must produce, it assumes that subjects receiving 
the placebo will lose one pound per week, while those receiving an 
effective weight loss treatment will lose 1.5 pounds per week (CX 81, 
p. 17). 

238. The published results of the Fibre Trim studies reveal that 
they do not meet this standard (see Tr. 813, 824 ). 

239. If the results of a study cannot be applied to the actual 
conditions under which the tested product will be used they are 
meaningless. The Ryttig study fails this test and its statistical 
significance does not, therefore, prove the value of the recommended 
dosage of Fibre Trim. 

240. The Hessel study was not randomized or placebo controlled 
and the results of the Ryttig study cannot be extrapolated to actual 
Fibre Trim dosage; therefore, Schering did not possess two adequate, 
well-controlled clinical studies supporting the claim that Fibre Trim 
is an effective weight loss or weight maintenance product when taken 
in conjunction with a reduced calorie diet. 

241. Since Schering had no pre-dissemination basis for the claim 
which it says it made, it is not essential to decide whether it possessed 
two adequate, well-controlled post-dissemination clinical trials, but 
some comment on the adequacy of those trials would not be out of 
place. 

242. The post-dissemination studies are problematic, particularly 
Rossner, which exemplifies the problem of relying on subjects who 
discontinued treatment. Respondent's experts (Drs. Ahern, Hurley 
and Larsen) testified that inclusion of data for all subjects randomized 
into a study regardless of whether they complete the study (the 
"intention-to-treat" principle) is the only acceptable way to treat the 
results of a study (Tr. 2613,2622, 3051, 3317-20). 
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243. If Rossner is analyzed according to this principle, the results 
are statistically significant; however, if early discontinuers from the 
study are excluded, the results are not significant (Tr. 3121-22). 

244. Dr. Feinstein, who claimed that Rossner provided only 
marginal support for Schering's claims (Tr. 3677), acknowledged that 
there are differing views among experts regarding the propriety of 
applying the intention-to-treat principle and stated that the evaluation 
of that study as support for the product's efficacy depends on "which 
church I'm in. In one church the study will get full credit. In the 
other church it won't" (Tr. 3678; see Tr. 798). 

245. In fact, some of Schering' s own experts do not adhere to the 
intention-to-treat principle. Dr. Eastwood does not use the intention
to-treat principle in his clinical studies (Tr. 3487), and Dr. Anderson 
usually requires that subjects consume 75 to 80 percent of the product 
before including their data in a study analysis, an approach which he 
prefers over the intention-to-treat principle (Tr. 3785-86) (see also 
ex 515, p. 8; RX 284, p. 4, RX 291, pp. 23-26). 

246. Dr. Giaquinto testified in a deposition that he did not 
believe that the intention-to-treat principle was necessarily the best 
approach in the context of a weight loss drug study (eX 333, p. 15), 
and that in research conducted by Schering, the data of discontinuers 
is included in safety analyses of drugs, but not in efficacy analyses 
(eX 333, pp. 15, 83, 86). 

247. In a study conducted by Dr. Michael Follick of Brown 
University investigating the efficacy for weight loss of Fibre Trim 
FruitTabs, he excluded 32 of the 103 subjects originally enrolled in 
the study "because they either did not complete the project or had a 
substantial amount of missing data in their measures" (eX 475, p. 6). 
The results were analyzed based only on the data of those who 
completed the study (eX 475, pp. 6, 12-13; Tr. 3368-69). 

248. There are also problems with Ehmann & Ressin, Solum II 
and Birketvedt which convince me that, whether one looks at pre- or 
post -dissemination studies, Schering' s weight loss and weight 
maintenance claims were not substantiated and that Schering should 
have questioned the results of those studies when they were analyzed, 
particularly in view of the skepticism in the weight-loss community 
about the efficacy of fiber for weight loss and scientific studies 
conducted or sponsored by Farma Food which did not substantiate a 
weight loss claim (eX 110, ex 159, ex 162, p.2) and whose 
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existence was known of by Schering employees or of which they 
should have been aware. 

249. Despite the obvious deficiencies of the pre-dissemination 
studies, and the existence of contrary evidence about Fibre Trim's 
efficacy, no one at Schering who was responsible for determining 
whether its weight loss claims were substantiated asked to inspect 
their protocols, patient data forms or statistical analyses (Tr. 2497, 
2509, 2540-41; see ex 333, p. 9). 

250. Finally, analysis of their validity cannot ignore the apparent 
lack of peer review for these studies and the participation of the same 
investigator in several of them. The list of authors of the seven 
studies relied on by Schering is varied, but one individual, Kjeld 
Ryttig, played a significant role in the design and preparation of 
several of them: he was the primary author of the Ryttig study (eX 
255), the co-author as well as the monitor for the Solum II study (eX 
66; Tr. 3127), and a co-author of the Rossner and Birketvedt studies 
(eX 68, ex 256). While not listed as a co-author of Solum I, he was 
responsible for drafting the article to be submitted for publication (Tr. 
3152; ex 366, p. 3). Mr. Ryttig was, throughout the relevant time 
period, Medical Director for Farma Food, the product's manufacturer 
(Tr. 3056). 

251. The Hessel and Birketvedt studies (CX 53, CX 68) are un
published manuscripts. The record is silent as to whether the Europe
an journals in which Ryttig, Solum I, Ehmann, and Rossner appeared 
require peer review; and while Solum II was published in the Inter
national Journal of Obesity, a peer review journal of which Dr. Levit
sky is a regional editor, the study appeared in a supplement of the 
journal that consisted entirely of papers presented at a symposium on 
weight loss. Such supplements are not subjected to the journal's 
ordinary peer review process (Tr. 1010). 

G. Substantiation For The Health Benefits Claim 

1. The Benefits of a High Fiber Diet 

252. Experts called by both parties agreed that increased intake 
of dietary fiber may be associated with a variety of health benefits 
including prevention and treatment of colon cancer, coronary heart 
disease, obesity, diabetes, irritable bowel syndrome, diverticular 
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disease, and constipation (Tr. 495, 533, 1282-83, 3457, 3469, 3754, 
3845, 3906; CX 90, pp. vii-viii, CX 92a, p. 15; RX 83, p. 1492). 

253. Because of this association, several health research organ
izations, including the National Cancer Institute, the Department of 
Health and Human Services, the Department of Agriculture, the 
National Institutes of Health, the National Research Council of the 
National Academy of Sciences, and the Federation of American Soci
eties for Experimental Biology ("F ASEB "), have recommended in 
recent years that Americans increase their consumption of fiber
containing foods such as fruits, vegetables and whole grains. The 
recommendation is based on the observation that populations with 
diets high in those foods tend to have a lower incidence of heart dis
ease, diabetes, cancers, and obesity (Tr. 495, 533, 1223, 1228, 1253-
59, 1282-83; ex 90, pp. vii-viii, ex 92a, p. 15, ex 99a, pp. 12-13, 
CX 154, pp. 120-21). At issue is whether fiber supplements such as 
Fibre Trim provide the same health benefits as does a fiber-rich diet. 

254. Several health organizations have stressed that the 
recommended increase in fiber consumption should be achieved by 
eating more high fiber foods, and not by taking fiber supplements (Tr. 
533, 535, 122o, 1262-63; ex 78, p. 6, ex 90, p. 161, ex 92a, p. 15, 
ex 98, p. 6, ex 155, p. 8, ex 156, p. 4, ex 370, p. 6, ex 394, p. 15, 
ex 395, p. 5). 

255. The National Academy of Sciences' Diet and Health Report 
specifically states: "there is no conclusive evidence that the dietary 
fiber itself, rather than other nutritive and nonnutritive components 
of these foods, exerts a protective effect against these cancers. The 
committee does not recommend the use of fiber supplements" (CX 
92a, p. 15). The National Cancer Institute has stated: "Since the 
evidence for a protective effect of fiber is generally from an 
association of dietary patterns in which fiber occurs as a complex 
mixture with other foods, the extrapolation to the possible beneficial 
effects from fiber supplements cannot be made at this time" (Tr. 
1260; CX 370, p. 7; see CX 98a, p. 19). The Institute has further 
cautioned that "[f]iber supplements, unless they are ordered by your 
physician, aren't the answer because all studies to date show that the 
protective effects are associated with fiber-rich foods" (eX 155, p. 8, 
ex 156, p. 4; see ex 78, p. 32, ex 97, p. 18, ex 395, p. 5). 

256. Dr. Anderson testified that with respect to certain diseases 
such as coronary heart disease, scientific evidence does not support 
the proposition that fiber supplements provide all of the health 
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benefits associated with a high fiber diet from foods (Tr. 3758). In 
addition, because foods contain many different types of fiber, the 
health community recommends that consumers increase their fiber 
intake by eating a variety of fiber-containing foods (Tr. 495-96, 
1262-63, 3471; ex 97, p. 17-18, ex 98a, p. 18-19, ex 10o, p. 889, 
ex 155, p. 8, ex 395, pp. 2-3, 7, ex 495, p. 5). 

2. Fiber and Colon Cancer 

257. While populations consuming fiber-rich diets experience a 
reduced incidence of colon cancer, the specific role of fiber has not 
been discovered. Other constituents of fiber-containing foods, or the 
low fat content of high fiber diets, may be responsible for the 
protective association (see ex 92a, p. 15, ex 154, p. 121, ex 370, 
p. 7). There is, therefore, no basis for a contention that simply 
because Fibre Trim contains fiber it can provide the colon cancer 
reduction of a fiber-rich diet (Tr. 543-44, 1261-63). 

3. The Laxative Benefits of Fibre Trim 

a. Introduction 

258. Prior to dissemination of the challenged advertisements, 
Schering possessed several studies addressing Fibre Trim's laxative 
properties, although none of its employees testified that they or other 
Schering employees reviewed these studies (Tr. 2357, 2426, 2488, 
2830-31; CX 333, pp. 18, 27-29, 283-84). Thus, the studies relied on 
by Schering at trial do not constitute pre-dissemination support for 
the claims made in its Fibre Trim advertisements. These studies are: 

b. Schrivjer 

259. This study used 55 patients with irritable bowel syndrome 
(IBS) and other digestive complaints (Tr. 3418). Dr. Slavin, one of 
Schering' s expert witnesses, testified that this study's parallel group 
design comparing Fibre Trim to wheat bran was appropriate (Tr. 
3866) and she concluded that it showed that Fibre Trim is at least as 
effective as wheat bran (which is a potent fecal bulking fiber) (Tr. 
3451; RX 179, p. 1 0) in increasing fecal weight, decreasing transit 
time through the gastrointestinal tract (GI) and increasing stool fre-
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quency (Tr. 3866-67). Dr. Eastwood concluded that the increase in 
stool weight shown by the Schrivjer study is especially meaningful 
since subjects with IBS are less likely to show such an increase (Tr. 
3421; see also Tr. 3866-67). 

c. Lambert's Clinical Trial No.2 

260. This study used 42 patients with simple constipation (RX 
187, p. 4299; Tr. 3872) and used a double-blind, parallel group 
design. Patients were randomly assigned to two groups, one 
consuming 10 grams of wheat bran and the other taking 12 Fibre 
Trim tablets per day (RX 187, p. 4299; Tr. 3426-27). 

261. Drs. Slavin and Eastwood testified that this study showed 
that Fibre Trim increased stool frequency as effectively as wheat bran 
(RX 187, p. 4306; Tr. 3427, 3873), and that there was a significant 
decrease in GI transit time in the Fibre Trim group (RX 187, p. 4308; 
Tr. 3428, 3873). Dr. Story concluded that this study "suggests" that 
Fibre Trim is an effective laxative (Tr. 636-37). 

d. Lambert's Clinical Trial No.3 

262. This study was conducted with 15 hospitalized, elderly 
patients suffering from constipation. The patients served as their own 
control. There was no parallel group taking a placebo or other 
product; rather, patient results were compared before and after taking 
Fibre Trim (CX 126, p. 2; Tr. 3432, 3874-75). 

263. Drs. Eastwood and Slavin concluded that this study 
indicates that in a difficult group, elderly patients with constipation, 
Fibre Trim is effective in increasing stool weight and transit time (Tr. 
3434, 3876). Asked to assume that Fibre Trim increased stool weight 
over 20 percent as indicated by this study, Dr. Lanza stated that it 
would be considered an effective laxative (see Tr. 1410). 

e. The Pulpeiro Study 

264. This randomized, double-blinded study was conducted with 
40 patients with simple constipation, IBS, or uncomplicated divertic
ular disease (CX 122, pp. 2-3; Tr. 3435-38, 3877-78). In a crossover 
trial, subjects consume one product for a certain period; after a 
"washout" period when they consume no product, they are given a 
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second product for a period of time. Another group begins with con
sumption of the second product, then takes the first (Tr. 3437-38). 

265. Drs. Eastwood and Slavin testified that Pulpeiro shows that 
Fibre Trim results in an increase in stool weight and a decrease in 
transit time compared to placebo (Tr. 3438-40, 3879). Again, assum
ing a 20 percent increase in stool weight, Dr. Slavin testified that 
Fibre Trim would be considered an effective laxative (see Tr. 1410). 

f. The Bjorneklett Study 

266. This crossover study, conducted with 20 patients complain
ing of chronic constipation, assigned them to either a wheat bran or 
Fibre Trim group for two months (RX 374, pp. 6-7; Tr. 3809). Both 
products were essentially equal in their laxative effect (RX 374, pp. 
11, 13). 

g. The Vahouny Study 

267. According to Dr. Eastwood, this study using rats given 
various kinds of fiber (RX 184, p. 2) reveals that wheat bran and 
barley were effective in increasing stool weight; thus, barley, the 
principal component of Fibre Trim, and wheat bran are comparable 
in terms of fecal bulking ability (RX 184, p. 4; Tr. 344 7). 

h. Analysis of the Laxative Studies 

268. There is a consensus in the scientific community that dietary 
fiber is useful in treating and preventing constipation (Tr. 3858; RX 
179, p. 6, RX 188, p. 3 ("Undoubtedly, fibre supplements increase 
stool output and decrease transit time in healthy people")). 

269. If a fiber or fiber product produces a 20 percent increase in 
stool weight, it is considered to be an effective laxative (Tr. 1410). 
Wheat bran, which was used as a comparison for Fibre Trim in some 
of the studies (eX 123, ex 127, ex 128) is often used as a standard 
to determine whether other fibers are effective as laxatives (Tr. 565, 
1410). 

270. Dr. Slavin testified that, on the whole, the laxative studies 
provide reliable scientific evidence that Fibre Trim works as well as 
wheat bran and is effective as a laxative (Tr. 3881-82). 
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271. Drs. Story and Lanza concluded otherwise, pointing out 
that only the Pulpeiro study was placebo controlled (CX 122); 
furthermore, the studies did not indicate the type of wheat bran used, 
and there could therefore be no reliable conclusion about Fibre 
Trim's effects as compared with wheat bran (Tr. 586-87, 595, 599, 
1322, 1344). Complaint counsel's experts identified other problems 
with the studies which make it impossible to conclude that Fibre 
Trim's laxative effects have been scientifically established (CPF 555-
61). 

272. It is probable that fiber supplements provide some of the 
health benefits that are provided by the fiber in foods (Tr. 630, 3748-
50, 3857 -58); and this is particularly true with respect to laxative 
effect (Tr. 3393, 3397, 3403, 3411-12, 3906-07). Dr. Eastwood, an 
eminent gastroenterologist, testified that Fibre Trim is comparable to 
other potent fecal bulking fibers, including wheat bran, and is thus an 
effective laxative (Tr. 3451; RX 179, p. 10). 

273. However, even if Dr. Eastwood is correct, Schering did not 
limit its claims to laxation, but suggested in its advertisements the 
general importance of fiber, including Fibre Trim, in one's diet, and 
implied that Fibre Trim would provide the same benefits which the 
health community discerned in the fiber contained in food. Since 
Schering stipulated that it would offer no evidence that Fibre Trim 
had a beneficial effect on cholesterol, coronary heart disease, or 
diabetes, its health benefit claim was not supported by competent, 
reliable scientific evidence when it was made. 

274. Instead of scientific evidence, Schering relied upon popular 
press articles praising fiber (Tr. 2232-33, 2425, 2485-86, 2549), and 
generalized background materials about fiber as support for its health 
benefits claim (e.g., CX 139 [RX 6]; see CX 333, pp. 233-34). 

275. Dr. Iezzoni, Schering's Director of Medical Services and 
the person responsible for the medical review for all package labeling 
and inserts (Tr. 2402), testified that he did not think it unreasonable 
to expect that, because Fibre Trim contained fiber, it would provide 
all of fiber's benefits (Tr. 2549). He sought no further substantiation 
for Schering's health benefits claim. 

276. Dr. Albu believed Schering's health benefits claim to be 
substantiated because much had been written about the health 
benefits of fiber, all of which would be applicable to Fibre Trim 
because "once fiber gets in your body, the body doesn't know 
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whether it came from broccoli or a tablet, so fiber is fiber in that 
sense .... " (Tr. 2365). 

277. Dr. Giaquinto, Schering's chief regulatory executive, and 
the ultimate person responsible for advertising substantiation review 
for Schering's Regulatory Department at the time Fibre Trim was 
first marketed (CX 333, pp. 47, 50-51), could not recall any 
discussion of support for a claim with regard to Fibre Trim's benefit 
for any health condition or chronic disease other than weight loss 
during the review of scientific substantiation for Fibre Trim (CX 333, 
p. 284). He also testified that in his review of Fibre Trim 
substantiation, he did not see any scientific support for a claim that 
Fibre Trim would play a role in reducing the risk for colon cancer 
(CX 333, p. 261 ). In fact, Dr. Giaquinto admitted that he never 
reviewed a number of advertisements that made the health benefits 
claim (CX 333, pp. 277-79). 

H. Substantiation For The High Fiber Claim 

278. Schering' s advertising represented that Fibre Trim is a high 
fiber supplement. The recommended daily dosage (15 tablets) 
contains about 4.1 grams of fiber (Stipulation of Fact, at paragraph I 
(F-G). 

279. Schering' s recommended dosage of Fibre Trim as a fiber 
supplement contains less fiber, about 2.5 grams per day (CX 280, CX 
357, pp. 2-3; see Stipulation of Fact at paragraph I (E). 

280. According to a survey of pharmacists conducted by 
· Schering, 37 percent recommended Fibre Trim to their customers as 
a fiber supplement (CX 314, p. 2). 

281. The FASEB report recommends that the U.S. population 
increase its fiber intake to 20 to 35 grams per day (CX 90, pp. 1 X, 
163), and Drs. Story and Anderson testified that this recommendation 
has been widely accepted and strongly supported by the scientific 
community (Tr. 491, 3761-62). Most diet recommendations made 
since the FASEB report have adopted its fiber intake suggestions (Tr. 
491). 

282. According to Drs. Story and Lanza, Fibre Trim cannot be 
considered a high fiber supplement since its recommended daily 
dosage (1.65 to 4.1 grams of fiber) is only 8 to 20 percent of the 
threshold 20 gram recommendation (Tr. 523, 1360). 
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283. This argument is based on the presumption that supplements 
-- of whatever kind -- are taken to satisfy a daily requirement (Tr. 
520, 1360), but there is no independent record evidence that persons 
taking Fibre Trim as a supplement do so in the belief that it will 
provide the recommended 20 to 30 grams of fiber per day. 

284. Fibre Trim's recommended weight loss dosage of 4.1 
grams, if equated with a serving of food containing dietary fiber, 
would qualify as a high fiber source. For example, the FDA has 
taken the position that products making a fiber claim should meet the 
following standards: a "source" of fiber should provide at least 2 
grams per serving; a "good source" at least 5 grams per serving; and 
an "excellent source" at least 8 grams per serving (CX 79, p. 1; see 
Tr. 294). 

285. Other health organizations in the United States have devised 
similar classifications for the fiber content of foods. The National 
Cancer Institute, for example, defines "rich sources" of dietary fiber 
as those containing four grams or more per serving (CX 156, p. 28; 
Tr. 1359), and Canadian guidelines state that a "moderate source" of 
fiber should provide between 2.0 and 4.4 grams of fiber per serving; 
a "high source" between 4.5 and 6.9 grams per serving; and a "very 
high" source at least 7.0 grams per serving (Tr. 1271; CX 77, p. 7, 
ex 78, p. 30). 

286. Fibre Trim's weight loss dosage of 4.1 grams of fiber 
compares favorably, in son1e cases, with the amount of fiber in a 
single serving of commonly available foods. 

287. Cereals such as All-Bran provide approximately 12 grams 
of fiber per serving (CX 284, CX 288). According to the Fibre Trim 
Diet plan, one-half cup of green peas contains 5.0 grams of fiber, 
one-half cup of spinach contains 5.7 grams, a fresh pear provides 3.7 
grams, one-quarter cup of baked beans provides 5.1 grams, one-half 
cup of kidney beans provides 9.6 grams, and one small ear of com 
provides 4.3 grams (Tr. 524-27; CX 284, CX 288, pp. 2-3). A large 
apple provides approximately 4.2 grams (Tr. 526-27). Breakfast 
cereals provide roughly four to six grams of fiber per serving (Tr. 
2359). 

288. The complaint's allegation that Fibre Trim is not a high 
fiber supplement depends upon the assumption that consumers 
believe that it provides all of their daily fiber needs-- 20 to 30 grams 
--and that the Fibre Trim dosage of 4.1 grams is thus comparatively 
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low in fiber. This assumption is not supported by reliable record 
evidence of consumer belief. 

289. Complaint counsel make a second assumption: that 5 tablets 
of Fibre Trim is a "serving'' and that its fiber content compares 
unfavorably with a "serving" of many common foods. This assump
tion is not unreasonable, but it is equally reasonable to assume that 
the daily weight loss dosage of Fibre Trim -- 15 tablets -- is a 
"serving" and that its fiber content compares favorably with that in 
servings of many foods. I conclude that the full daily dosage of Fibre 
Trim is equivalent to a serving and that the weight loss dosage is high 
in fiber. The weight maintenance dosage is, however, not high in 
fiber. 

I. Substantiation For The Fiber Content Claim 

290. In certain advertisements and promotional materials, 
Schering represented that the recommended dosage of Fibre Trim 
provides 2.35 grams of dietary fiber per serving, or about seven 
grams (7.05 grams) per day; however, throughout the time Fibre Trim 
tablets have been available for purchase in the United States, each 
Fibre Trim tablet has contained approximately 275 mg. of dietary 
fiber (Stipulations of Fact at paragraph I (E)). Therefore, a serving 
of five tablets contains approximately 1.37 grams of dietary fiber, and 
the daily dosage of fifteen tablets contains approximately 4.1 grams 
(id. at paragraph (D-G)). Thus, Schering overstated its product's 
fiber content by approximately 71 percent, and had no reasonable 
basis for its claim that Fibre Trim provides 2.35 grams of fiber per 
serving, or 7.05 grams per day. 

291. In 1986, Schering learned that there had been a misunder
standing with Farma Food regarding the amount of dietary fiber in 
the Fibre Trim tablet (Tr. 2250, 2363). All Fibre Trim promotional 
materials were promptly changed to state the correct amount of 
dietary fiber in each Fibre Trim tablet (Tr. 2250; see RX 352). 
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III. CONCLUSIONS OF LAW 

A. The Claims Made In Schering's Advertisements 

1. Schering's Admissions 

Schering admits that its advertisements made the weight loss and 
weight control or weight maintenance claims (F. 123), the high fiber 
supplement claim (F. 152) and the fiber content claim (F. 157). 

2. The Disputed Claims 

a. Introduction 

Schering denies that its advertisements made the appetite 
suppressant, health benefits and daily requirements claims alleged in 
the complaint and it argues, with respect to the weight loss claims, 
that its advertisements inform the consumer that Fibre Trim is only 
effective if it is used in conjunction with a reduced calorie diet. 

If the meaning of an advertisement challenged by the 
Commission is clear, the Commission and its administrative law 
judges may, without resort to any evidence other than the language 
of the advertisement, determine the message which it conveys to 
reasonable consumers. Kraft Inc., D. 9208 (Jan. 30, 1991), slip op. 
at 7; Thompson Medical Co., 104 FfC 648, 789 (1984), aff'd, 791 
F.2d 189 (D.C. Cir. 1986), cert. denied, 479 U.S. 1086 (1987); 
Cliffdale Associates, 103 FTC 110, 174, 176 (1984) (Policy 
Statement on Deceptive Act and Practices ("Deception Statement")). 

If the Commission cannot confidently determine its message from 
the advertisement itself, it will turn to extrinsic evidence, the most 
convincing of which is direct evidence "of what consumers thought 
upon reading the advertisement in question." Thompson Medical, 
104 FTC at 789; Leonard F. Porter, Inc., 88 FTC 546, 626 (1976); 
Bristol-Myers Co, 102 FfC 21, 319 (1983), aff'd, 738 F.2d 554 (2nd 
Cir. 1984). The extrinsic evidence on which the Commission may 
rely includes consumer testimony, expert opinion, copy tests of 
advertisements, or surveys. Deception Statement at 176 n.8. 

In this case, the advertisements were directed to upscale females 
who wanted to lose weight (F. 9-1 0) and the meaning of the 
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advertisements should be interpreted from their perspective. See 
Bates v. Arizona, 433 U.S. 350, 383 n.37 (1977). 

b. The Need For Conscious Adherence to a Reduced Calorie Diet 

Many of the Fibre Trim print advertisements do not mention the 
need to reduce calories (F. 129) and the audio portion of the 
television advertisements contain no such admonition (F. 127). In 
fact, several advertisements convey the impression that Fibre Trim 
itself will help to reduce caloric intake (F. 131) or that there is no 
need to diet while taking it (F. 126). 

Dr. Shimp's expert opinion that the advertisement did not convey 
to reasonable consumers that conscious adherence to a reduced 
calorie diet was necessary if Fibre Trim is to be effective (F. 133) is 
amply supported by the record; indeed, the language of some 
advertisements is so unequivocal (F. 129) that I conclude with 
confidence, and without resort to his testimony, that the 
advertisements contain no such admonition. See Thompson Medical, 
104 FTC at 789; Kraft, Inc., slip op. at 7, 11. 

Other television and print advertisements contain references to 
diet or reducing plans or sensible eating habits (F. 128, 130, 132, 134, 
136-38), but I agree with Dr. Shimp that their language is vague and 
ambiguous and does not convey the message which Schering claims 
they do (F. 133-38). 

Thus, I agree with Dr. Shimp that despite reference to diet and 
exercise in some of the Fibre Trim advertisements, the net impression 
they convey is that adherence to a reduced calorie diet is not 
essential. Compare Removatron Int'l Corp., 111 FfC 206, 294, aff'd, 
884 F.2d 1489 (1st Cir. 1989) (despite some admonitory language, the 
"net impression of these claims is that permanency will be achieved . 
. . . "). 

Schering claims that its advertisements did not contain a specific 
injunction that Fibre Trim should be used in conjunction with a 
reduced calorie diet because its target audience knew that fact 
(Schering' s Post Trial Brief, p. 20). 

It is true that the Fibre Trim advertisements were aimed at 
upscale women who are presumably more skeptical about advertising 
promises; however, their desire to lose weight undoubtedly colors 
their perception of weight loss advertisements and makes them 
vulnerable to claims about products which promise them an easy road 
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to success. Schering intended to reach this group of consumers (F. 
143). Although the advertisements in Porter & Dietsch, 90 FTC 770, 
864-65 ( 1977), aft' d, 605 F.2d 294 (2nd Cir. 1979), cert. denied, 445 
U.S. 950 (1980), were much more positive in their claims about no 
need for a diet ("No Starvation Dieting .... "), the Commission's 
conclusion in that case is applicable here: 

It is obvious that dieting is the conventional method of losing weight. But it is 
equally obvious that many people who need or want to lose weight regard dieting 
as bitter medicine. To these corpulent consumers the promises of weight loss 
without dieting are the Siren's call, and advertising that heralds unrestrained 
consumption while meeting the inevitable need for temperance, if not abstinence, 
simply does not pass muster. Where dieting is required, there is simply no 
substitute for clear and conspicuous disclosure that dieting is required. 

Schering' s own research revealed that most of the purchasers of Fibre 
Trim were looking for a "magic pill" that might obviate the need to 
diet (F. 143). 

I therefore conclude that many Fibre Trim advertisements made 
no reference to the need to reduce caloric intake and that those which 
did did not clearly state to reasonable consumers that Fibre Trim 
would be effective only if it were used in conjunction with a reduced 
calorie diet. Indeed, some Fibre Trim advertisements conveyed the 
message that taking Fibre Trim itself would reduce caloric intake. 

Schering' s consumer research does not establish that my 
conclusion is incorrect because it was not designed to determine what 
messages the specific advertisements at issue conveyed to consumers 
(F. 139-42). See Thompson Medical, 104 FTC at 809 n.34: "In any 
event, focus groups are not a research tool whose methodology 
permits use of their results as the basis for drawing generalizable 
conclusions"; American Home Products, 98 FTC 136, 416 (1981), 
aft' d, 695 F.2d 681 (3d Cir. 1982) (open-ended questions do not 
reveal all claims that may have been perceived in tested advertising). 

c. The Appetite Suppressant Claim 

Although Schering's marketing strategy was designed to differen
tiate it from appetite suppressant drugs, many Fibre Trim advertise
ments also make the claim that it suppresses appetite (F. 145-50). 

Consumer research referenced by Schering which supposedly 
supports its argument that the advertisements only conveyed to 
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consumers that Fibre Trim was not a drug like Dexatrim (RPF' s 99, 
112-13, 122, 132-33, 146, 150) does not do so because it was not 
designed specifically to determine the messages conveyed to 
consumers by particular advertisements. 

Indeed, the language of the advertisements is so clear -- "takes the 
edge off hunger"; "helps you control your appetite" (F. 148) -- that 
one can confidently ignore the testimony of Schering employees and 
experts who did not perceive an appetite suppressant claim in the 
advertisements. 

d. The Health Benefits Claim 

References to health in many of the Fibre Trim advertisements 
were intended to convey the central message that it was different 
from drug-based diet products (F. 52) (liT Continental Baking Co., 
83 FTC 865, 964-65 (1973); aff'd, 532 F.2d 207 (2d Cir. 1976), but 
other advertisements stressed the health benefits of fiber in addition 
to its primary use as a weight loss aid (F. 54) and conveyed the 
message that Fibre Trim provides the health benefits associated with 
a fiber-rich diet (F. 56). 

Whether the health benefits claim was the central or secondary 
message in Schering's advertisements is irrelevant, for the 
Commission has held that, if it is deceptive, a secondary claim in an 
advertisement is illegal even if the primary claim is accurate. 
Deception Statement, 103 FTC at 178 n.21. 

The consumer research which Schering points to as establishing 
that no health benefits claim was made (RPF 85, 100, 110, 126, 144, 
153, 158, 163, 174, 177, 190) is not probative on this issue either 
because it was not designed to and did not elicit responses to particu
lar Fibre Trim advertisements, see American Home Products, 98 FTC 
at 415; Thompson Medical, 104 FTC at 794, or because the copy tests 
tested advertisements which are not alleged to have made the health 
benefits claim (RPF 105, 110, 153, 158, 163, 190) (F. 75-122). 

Although the advertisements do not specify Fibre Trim's health 
benefits, it is reasonable to infer that consumers will perceive in them 
benefits which they assume, from other information available to 
them, that fiber confers (F. 69-74). 
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e. The Daily Requirements Claim 

The language cited by complaint counsel in Fibre Trim 
advertisements and product inserts does not explicitly state that Fibre 
Trim provides all of a person's daily requirements of fiber (F. 156) 
and I cannot infer that it makes that claim to reasonable consumers. 
See liT Continental, 83 FTC at 865, 958-59, where the Commission 
refused to infer a claim that Wonder Bread supplied all the nutrients 
in recommended quantities that are essential to healthy growth. 

Dr. Levy's opinion that the challenged claim was made is not 
supported by any specific consumer research and I reject it (F. 156). 

B. Substantiation For Schering 's Claims 

1. Introduction 

Since consumers would be less likely to rely on product claims if 
they knew the advertiser did not have a reasonable basis for making 
them, the Commission requires that advertisers substantiate express 
and implied claims that make objective assertions about a product. 
Objective assertions expressly or impliedly represent that the 
advertiser has a reasonable basis for them. Thompson Medical, 104 
FTC at 839. 

The advertisements in question expressly or impliedly assert that 
the claims which they make have a scientific basis (F. 158). 
Compare Porter & Dietsch, 90 FTC at 865 ("Laboratory science has 
perfected .... "; "clinic tested ingredients .... "); Removatron, Int'l, 
111 FTC at 298 ("Clinically tested and endorsed"; "research proves 
Removatron method destroys hair follicle"). 

Having made these representations, Schering must establish that 
it possesses a level of proof which would satisfy the appropriate 
scientific community that its claims are substantiated. Removatron 
Int'l. 111 FTC at 297; Thompson Medical, 104 FTC at 821-22 n.59; 
Bristol-Myers Co., 102 FTC 21, 321, 331 (1983), aff'd, 738 F.2d 554 
(2d Cir. 1984 ), cert. denied, 469 U.S. 1189 (1985); Porter & Dietsch, 
90 FTC at 865. 

Schering' s advertisements do not expressly or impliedly refer to 
the substantiation which it possesses; therefore, the adequacy of 
substantiation for its claims is determined by considering the factors 
listed in Pfizer, Inc., 81 FTC 23, 64 (1972) and subsequent cases, 
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e.g., Thompson Medical, 104 FTC 839, 840. These factors are: (1) 
the product involved; (2) the type of claim; (3) the benefits of a 
truthful claim; (4) the ease of developing substantiation for the claim; 
(5) the consequences of a false claim~ and (6) the amount of 
substantiation experts in the field would agree is reasonable. 

The product. Fibre Trim advertisements assert its efficacy as a 
weight loss, weight control and appetite suppressant product and 
make generalized claims about its health benefits. In such a case, the 
Commission requires a "relatively high level of substantiation, 
typically scientific tests" Thompson Medical, 104 FTC at 822, n.60. 

Schering cannot avoid this requirement by claiming that Fibre 
Trim is a food, not a drug, for it does not have the attributes of a food 
even though it is derived from natural food sources. See Nutrilab, 
Inc. v. Schweiker, 713 F.2d 335, 338-39 (7th Cir. 1983); Schering, 
Inc., D. 9232, Order Denying Motion for Partial Summary Decision, 
May 2, 1990 (ALJ Timony). 

The type of claim. Because of the placebo effect, it is difficult for 
consumers to evaluate Schering's Fibre Trim claims even if they 
consume it for an extended period of time (F. 160). Credence claims 
like these which are "the sort that consumers would not be able to 
verify easily for themselves" therefore require a high standard of 
proof such as scientifically adequate clinical trials. Thompson 
Medical, 104 FTC at 822, 823. 

The benefit of truthful claims and the ease of substantiation. 
Considering the cost of conducting two well-controlled clinical trials 
testing Fibre Trim's efficacy (F. 159) as compared with the revenues 
that product has garnered for Schering and the advertising costs it 
willingly incurred (F. 12), it is not conceivable that requiring 
Schering to do so would significantly reduce the likelihood that 
consumers would be denied information about an effective product. 

The benefit of truthful claims is obvious, for obesity is a major 
public health problem (F. 7). 

The consequences of a false claim. Since Fibre Trim tablets are 
expensive (F. 13) and long term use is recommended, the 
consequences to individual consumers of using an ineffective product 
for an extended period of time are obvious. The economic harm to 
consumers, in conjunction with the other factors which the 
Commission traditionally considers, and which are present in this 
case, justifies the requirement of substantiation by two well
controlled clinical trials. See Thompson Medical, 104 FTC at 824. 
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Experts in the weight control field testifying in this case 
confirmed that to establish Fibre Trim's efficacy, at least two well
controlled clinical trials should be conducted (F. 159). 

2. The Weight Loss, Weight Maintenance 
And Appetite Suppressant Claims 

The three pre-dissemination and four post-dissemination studies 
on which Schering relies for substantiation of its weight loss and 
weight maintenance claims did not test the efficacy of Fibre Trim 
without the simultaneous use of a low calorie diet; in consequence, 
they do not provide support for the advertised claims -- that Fibre 
Trim was an effective weight loss and weight maintenance product 
even if one did not deliberately adhere to a reduced calorie diet. 

Since the Fibre Trim studies used subjects who were on diets, the 
parties' experts, including Dr. Giaquinto of Schering, agreed that they 
did not establish the truth of the advertised claims (F. 198-99). 
Therefore, none of the studies substantiate those claims. 

Since none of the studies is relevant to any issue in this 
proceeding, analysis of their scientific validity is unnecessary; 
however, analysis reveals that the pre-dissemination studies are· 
flawed and do not provide scientific support for Schering's claim, 
which I reject, that its advertisements told consumers that Fibre Trim 
was effective only if used in conjunction with a reduced calorie diet. 

Hessel was not placebo controlled or blinded, and it can be 
dismissed from consideration (F. 208). The treatment in Ryttig of 
withdrawals (F. 212-13) gives me pause with respect to its soundness. 
The most significant defect in this study is, however, its use of almost 
twice as much Fibre Trim as the recommended dosage. Since its 
results -- however valid -- cannot support the claim made for the 
recommended dosage (F. 21 0), it provides no support for the 
advertised weight loss claims. 

The description of Solum I' s protocol was so scanty that 
Schering's acceptance of its results was not prudent (F. 214-17). 

The three studies relied on by Schering are fundamentally flawed 
and do not meet the standards for a well-controlled clinical test. See 
Thompson Medical, 104 FTC at 828. 

At the time of dissemination of the challenged advertisements, 
Schering personnel who were responsible for analyzing the data 
supporting its claims were aware of, or should have been aware of, 
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other evidence, beside the Hessel, Solum I and Ryttig studies, which 
cast doubt on the efficacy of weight loss aids, including Fibre Trim. 

In August 1984, Schering knew that there was an additional Fibre 
Trim study which did not show a significant difference between fiber 
tablets and placebo (F. 186). Schering never asked Farma Food for 
this study (F. 187) or other studies which cast doubt on the efficacy 
of Fibre Trim as an appetite suppressant or aid to weight loss (F. 188-
90). 

Furthermore, reputable scientific bodies, both before and after 
dissemination of the advertisements, were skeptical about the efficacy 
of fiber as a weight loss aid. The FDA's 1982 proposal to establish 
a weight loss monograph stated that the value of bulk producers like 
Fibre Trim had not been established (F. 196). 

Although the Ehmann & Ressin, Solum II, Rossner and Birket
vedt studies were obtained by Schering after dissemination of the 
challenged advertisements, they are put forward as providing 
independent scientific support for its claims as well as confirmatory 
support for the conclusions of the pre-dissemination studies. I reject 
Schering' s argument for two reasons. 

First, the studies provide only shaky support for Schering's 
claims: Dr. Feinstein testified that Ehmann & Ressin is not an 
acceptable study because it was not randomized or blinded (F. 219); 
Solum II used 20 Fibre Trim tablets rather than 15, the recommended 
dosage (F. 221); Dr. Levitsky's reanalysis of Rossner excluding 
dropouts reveals that placebo subjects actually lost more weight than 
the fiber subjects and the initial analysis of this study showed no 
statistically significant difference between placebo and Fibre Trim 
groups (F. 191, 225, 228); and the Birketvedt study did not show a 
statistically significantly weight loss at its conclusion (F. 231 ). 

The second reason for dismissing these studies is that they can
not, as a matter of law, be considered as substantiation for the claims 
because they were conducted after the claims were made. 
Removatron Int'l, Ill FTC at 303, 305. The only limitation to this 
doctrine is discretionary: the Commission may consider them if they 
"shed light on pre-claim substantiation." /d. at 841. These studies do 
not do so for they are so flawed what they do not provide support, in 
and of themselves, for the weight loss claim. Nor do they or the pre
dissemination studies provide support for the weight maintenance and 
appetite suppressant claims (F. 200-01). In conclusion, I agree with 
Drs. Levitsky and Levine that the pre- and post-dissemination studies 
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do not support the claims that Fibre Trim is an effective weight loss 
or weight control product (F. 233). 

3. The Health Benefits Claim 

While the health benefits statements in Schering's advertisements 
did not detail the problems on which Fibre Trim might have some 
beneficial or preventative effect, it is not unreasonable to infer that 
consumers would associate them with heart disease, colon cancer and 
digestive ailments (F. 69, 71, 73, 74). The claims were, therefore, 
objective and Schering should have possessed and relied upon a 
reasonable basis for them. 

Although there is scientific consensus that fiber does provide 
some health benefits (F. 252-53), Schering' s assumption that the fiber 
in Fibre Trim and the fiber in foods provide the same benefits is not 
supported by present scientific opinion and Schering, therefore, had 
no scientific substantiation for a generalized health benefits claim (F. 
254-57). 

The laxation studies are not without faults, but they appear to 
show that Fibre Trim may have some laxative effect (F. 268-72); 
however, these studies were limited to one health problem and 
provide no substantiation for the other health benefits claims 
involving cholesterol, coronary heart disease and cancer (F. 273, 
277). Schering's reliance on press articles praising fiber (F. 274) 
does not satisfy the standards established by the Commission for 
proof of efficacy. 

4. High Fiber and Fiber Content Claims 

The daily Fibre Trim dosage for weight loss ( 15 tablets) provides 
4.1 grams of fiber. This is a high amount of fiber (F. 278-89). 
Schering's claim with respect to the fiber content of the weight loss 
dosage is, therefore, not false or unsubstantiated. The daily weight 
maintenance dosage of Fibre Trim does not provide a high amount of 
fiber (F. 289) and representations to that effect were untrue and 
unsubstantiated, as were representations as to the amount of fiber in 
a Fibre Trim tablet. 
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C. Materiality Of The Claims 

The lack of substantiation for Schering's health benefits, weight 
loss and weight maintenance claims was material, for they involved 
"health, safety, or other areas with which the reasonable consumer 
would be concerned." Cliffdale Associates, 103 FTC at 182. The 
high fiber and fiber content claims were express; therefore, they are 
presumptively material. Ibid. Schering has offered no convincing 
evidence rebutting this presumption. 

IV. SUMMARY 

1. Schering has advertised, offered for sale, sold, and distributed 
Fibre Trim to the public as a high fiber supplement, and as a weight 
loss and weight maintenance product. 

2. For the purposes of Section 12 of the FTC Act, 15 U.S.C. 52, 
Fibre Trim is a drug or food as defined in Section 15 of the Act, 15 
U.S.C. 55. 

3. The acts and practices of Schering challenged in the complaint 
have been in, or affect, commerce. 

4. The Commission has jurisdiction over respondent Schering, 
and the acts and practices challenged in the complaint. 

5. Through statements in advertisements and promotional 
materials, Schering represented, directly or by implication, that Fibre 
Trim is an effective appetite suppressant, weight loss, weight control 
or weight maintenance product, and that Fibre Trim provides the 
health benefits associated with a fiber-rich diet or a high intake of 
dietary fiber from food. 

6. Schering represented, directly or by implication, that at the 
time it made the representations in paragraph five, it possessed and 
relied upon a reasonable basis for such representations. 

7. At the time Schering made the representations in paragraph 
five, it did not possess and rely upon a reasonable basis for them. 

8. Schering further represented in advertisements or promotional 
material that Fibre Trim is a high fiber supplement and that the 
recommended dosage of Fibre Trim provides about 2.35 grams of 
dietary fiber per serving. 

9. In fact, the Fibre Trim weight maintenance dosage is not high 
in fiber and the recommended dosage of Fibre Trim does not provide 
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almost 2.35 grams of dietary fiber per serving, and Schering' s 
representations to the contrary were false and misleading. 

10. The above acts and practices of Schering, which induced 
consumers to purchase substantial quantities of Fibre Trim, constitute 
unfair or deceptive acts or practices in violation of Sections 5(a) and 
12 of the FTC Act. 

V. THEORDER 

Over an extended period of time, and in the face of "murky" 
clinicals (F. 195), and contrary scientific evidence, Schering 
knowingly advertised and promoted Fibre Trim as an effective weight 
loss, weight control or weight maintenance product, and consumers 
were not adequately informed that Fibre Trim might be effective only 
if taken as part of a reduced calorie diet. 

The sales of Fibre Trim have been substantial, indicating 
extensive consumer reliance on Schering's misrepresentations about 
its weight loss, weight control and health benefits attributes. 

Under these circumstances, complaint counsel's proposed 
extension of the order beyond that which accompanied the complaint 
is warranted. 

Specifically, Part I of the order would prohibit future misrepre-
. sentations (a) about the quantitative or qualitative fiber content or 
other nutrient or dietary component content of Fibre Trim or any 
other food, food supplement or drug, or (b) that the product is a high 
source of fiber, or any other nutrient or dietary constituent. This 
broadening of the notice order is appropriate in this case. See Kraft, 
Inc., slip op. at 1, 29-30. 

Part II(b) of the order modifies the notice order by stating that, for 
purposes of any representation that a fiber supplement or other food 
supplement or drug is an effective appetite suppressant or effectuates 
weight loss, weight maintenance, or weight control through appetite 
reduction or any other physiological mechanism, "competent and 
reliable scientific evidence" shall mean at least two independent, 
adequate and well-controlled double-blind clinical studies 
demonstrating the efficacy of the product. This definition is based 
upon the standard required in the Commission's order in Thompson 
Medical, 104 FTC at 844. 

Even if, as Schering argues, Fibre Trim is a food and not a drug, 
the substantiation standard established in Thompson Medical is 
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appropriate. See Removatron, 111 FTC at 310 where the Commission 
required clinical testing for hair removal products which respondent 
claimed were cosmetic devices which did not affect public health or 
safety; see also North American Phillips Corp., 101 FTC 359, 364 
( 1983) (two clinicals required for claims that electric razors alleviated 
"razor bumps"). 

The two trial requirement is consistent with the FDA's Advance 
Notice of Proposed Rulemaking which includes a proposed protocol 
for evaluation of weight control products requiring that their efficacy 
be established by two independent studies (CX 81, pp. 16-19). 

The order does not require a specific clinical testing requirement 
for purposes of the remaining representations covered by Part II. 
These claims must be substantiated by competent and reliable 
scientific evidence, defined as "tests, analyses, research, studies, or 
other evidence conducted and evaluated in an objective manner by 
persons qualified to do so, using procedures generally accepted by 
others in the profession or science to yield accurate and reliable 
results." This definition is consistent with the Commission's recent 
order in Kraft, Inc., slip op. at 2. 

The disclosure requirement of Part III of the order tracks the 
similar disclosure requirement in Campbell Soup Co., D. 9223 
(consent agreement, April 8, 1990). 

The multi-product provision of the order is amply justified by 
Schering' s health-related misrepresentations about Fibre Trim, for 
they were serious, were made repeatedly in an extensive six-year 
promotional campaign, and are readily transferable to the advertising 
of other Schering products. See Kraft, Inc., slip op. at 30~ American 
Home Prods., 695 F.2d 681, 707 (3d Cir. 1982); Litton Industries, 
676 F.2d 364, 372 (9th Cir. 1981); Thompson Medical, 104 FTC at 
833. 

The violations were serious because the weight loss and weight 
control claims were consciously made despite flaws in the studies 
relied upon by Schering, and because consumers who were not able 
to assess the validity of those claims relied on the misrepresentation 
that Fibre Trim had been proven to be effective. See Thompson Med
ical, 104 FTC at 834. Therefore, the following order is appropriate. 
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I. 

It is ordered, That respondent Schering Corporation, a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, labeling, packaging, offering for sale, sale or distribution 
of Fibre Trim or any other food, food supplement or drug in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from misrepresenting, 
directly or by implication: 

a. The amount of fiber or any other nutrient or dietary constituent 
contained in the product, whether described in quantitative or 
qualitative terms; and 

b. That the product is a high, rich, excellent or superior source of 
fiber or any other nutrient or dietary constituent using those words or 
words of similar meaning. 

II. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any food, food supplement or drug in or 
affecting conunerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
representation, directly or by implication: 

a. Regarding the actual or comparative amount of fiber or the 
type(s) of fiber, or the actual or comparative amount of any other 
nutrient or dietary component in the product; 

b. That the product provides any appetite suppressant, weight 
loss, weight control, or weight maintenance benefit; or 

c. That the product provides any health benefit associated with 
the intake of fiber, or any other nutrient or dietary component; 

unless, at the time that it makes such representation, respondent 
possesses and relies upon competent and reliable scientific evidence 
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that substantiates the representation. For purposes of this order, 
"competent and reliable scientific evidence" shall mean those tests, 
analyses, research, studies, or other evidence conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted by others in the profession or science 
to yield accurate and reliable results. 

Provided that, for purposes of any representation covered by 
subpart (b) of this part that a fiber supplement or any other food 
supplement or drug is an effective appetite suppressant or that it 
effectuates weight loss, weight control, or weight maintenance 
through reduction in appetite or any other physiological mechanism, 
"competent and reliable scientific evidence" shall mean at least two 
adequate and well-controlled, double-blinded clinical studies that 
conform to acceptable designs and protocols and are conducted by 
different persons, independently of each other. Such persons shall be 
qualified by training and experience to conduct such studies. 

Provided further, with respect to any representation covered by 
the first proviso of this part, if the Food and Drug Administration 
promulgates any final standard that establishes conditions under 
which such product is safe and effective under the Food, Drug and 
Cosmetic Act, then in lieu of the above, respondent may rely upon 
scientific evidence that fully conforms to such final standard as a 
reasonable basis for said representation. 

III. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any food, food supplement or drug in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, shall, whenever a product's fiber content is 
described in advertising or labeling, directly or by implication, in 
quantitative or qualitative terms, disclose clearly and prolninently in 
immediate proximity to such description the number of grams of 
dietary fiber contained per serving of the product, unless such fiber 
content descriptor is a term defined by the Food and Drug 
Administration in labeling regulations under the Food, Drug and 
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Cosmetic Act, in which case compliance with said regulations will be 
deemed compliance with Part III of this order. 

IV. 

It is further ordered, That, for three (3) years from the date that 
the representation is last disseminated, respondent shall maintain and 
upon request make available to the Federal Trade Commission for 
inspection and copying: 

1. All materials that were relied upon to substantiate any 
representation covered by this order; and 

2. All test reports, studies, surveys, demonstrations or other 
evidence in respondent's possession or control, or of which it has 
knowledge, that contradict, qualify, or call into question such 
representation or the basis upon which respondent relied for such 
representation. 

v. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations arising out of the order. 

VI. 

It is further ordered, That respondent shall forthwith distribute a 
copy of this order to each of its current operating divisions and to all 
distributors of products covered by this order. 

VII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order upon it and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied or intends to comply with this order. 
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DECISION AND ORDER 

The Commission having heretofore issued its complaint charging 
the respondent named in the caption hereof with violation of Sections 
5 and 12 of the Federal Trade Commission Act, as amended, and the 
respondent having been served with a copy of that complaint together 
with a notice of contemplated relief; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, or that the facts as alleged in such complaint, other than 
jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's Rules; and 

The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3.25(b) of 
its Rules; and 

The Commission having considered the matter and having 
thereupon accepted the executed consent agreement and placed such 
agreement on the public record for a period of sixty (60) days, now 
in further conformity with the procedure prescribed in Section 3.25(t) 
of its Rules, the Commission hereby makes the following 
jurisdictional findings and enters the following order: 

1. Respondent Schering Corporation is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New Jersey, with its office and principal place of business 
located at 2000 Galloping Hill Road, in the City of Kenilworth, State 
of New Jersey. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

I. 

It is ordered, That respondent Schering Corporation, a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division or other device, in connection with the 
advertising, labeling, packaging, offering for sale, sale or distribution 
of Fibre Trim or any other food, food supplement or drug in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
misrepresentation, directly or by implication: 

a. About the amount of fiber or any other nutrient or dietary 
constituent contained in the product, whether described in quantita
tive or qualitative terms; or 

b. That the product is a high, rich, excellent or superior source of 
fiber or any other nutrient or dietary constituent using those words or 
words of similar meaning. 

Provided that nothing in this Part shall prohibit any representation as 
to the amount of fiber or any other nutrient or dietary constituent in 
any product if such representation is specifically permitted in 
labeling, for the serving size advertised or promoted for such product, 
by regulations promulgated by the United States Food and Drug 
Administration (FDA) pursuant to the Nutrition Labeling and 
Education Act of 1990. 

II. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any food, food supplement or drug in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from making any 
representation, directly or by implication: 
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a.· Regarding the actual or comparative amount of fiber or the 
type(s) of fiber, or the actual or comparative amount of any other 
nutrient or dietary constituent in the product; 

b. That the product provides any appetite suppressant, weight 
loss, weight control, or weight maintenance benefit; or 

c. That the product provides any health benefit associated with 
the intake of fiber, or any other nutrient or dietary constituent; 

unless, at the time that it makes such representation, respondent 
possesses and relies upon competent and reliable scientific evidence 
that substantiates the representation. For purposes of this order, 
"competent and reliable scientific evidence" shall mean those tests, 
analyses, research, studies, or other evidence conducted and 
evaluated in an objective manner by persons qualified to do so, using 
procedures generally accepted by others in the profession or science 
to yield accurate and reliable results. 

Provided that, for purposes of any representation covered by 
subpart (b) of this Part that a fiber supplement or any other food 
supplement or drug is an effective appetite suppressant or that it 
effectuates weight loss, weight control, or weight maintenance 
through reduction in appetite or any other physiological mechanism, 
"competent and reliable scientific evidence" shall mean at least two 
adequate and well-controlled, double-blinded clinical studies that 
conform to acceptable designs and protocols and are conducted by 
different persons, independently of each other. Such persons shall be 
qualified by training and experience to conduct such studies. 

Provided further, that nothing in this order shall prohibit respon
dent from making any representation for any drug that is permitted in 
labeling for any such drug under any tentative final or final standard 
promulgated by the Food and Drug Administration, or under any new 
drug application approved by the Food and Drug Administration. 

Provided further, that nothing in subparts (a) or (c) of this Part 
shall prohibit respondent from making any representation for any 
product that is specifically permitted in labeling for such product by 
regulations promulgated by the FDA pursuant to the Nutrition 
Labeling and Education Act of 1990. 
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III. 

It is further ordered, That respondent, its successors and assigns, 
and its officers, agents, representatives, and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the advertising, labeling, packaging, offering for 
sale, sale or distribution of any food, food supplement or drug in or 
affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act, shall, whenever a product's fiber content is 
described in advertising or labeling, directly or by implication, in 
quantitative or qualitative terms, disclose clearly and prominently in 
immediate proximity to such description the number of grams of 
dietary fiber contained per serving of the product. 

Provided that if such fiber content descriptor is a term defined by 
regulations promulgated by the FDA pursuant to the Nutrition 
Labeling and Education Act of 1990, compliance with said 
regulations will be deemed compliance with Part III of this order. 

IV. 

It is further ordered, That, for three (3) years from the date that 
the representation is last disseminated, respondent shall maintain and 
upon request make available to the Federal Trade Commission for 
inspection and copying: 

1. All materials that were relied upon to substantiate any 
representation covered by this order; and 

2. All test reports, studies, surveys, demonstrations or other evi
dence in respondent's possession or control, or of which it has knowl
edge, that contradict, qualify, or call into question such representation 
or the basis upon which respondent relied for such representation. 

V. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations arising out of this order. 
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VI. 

It is further ordered, That respondent shall, within thirty (30) 
days after service of this order, distribute a copy of this order to each 
of its operating divisions responsible for the preparation or placement 
of advertisements, promotional materials, product labels, or other 
such sales materials covered by this order. 

VII. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order and at such other times as the Commission 
may require, file with the Commission a report, in writing, setting 
forth in detail the manner and form in which it has complied or 
intends to comply with this order. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

TRAUMA ASSOCIATES OF NORTH BROW ARD, INC., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3541. Complaint, Nov. 1, 1994--Decision, Nov. 1, 1994 

This consent order requires, among other things, Dr. Johnson, the president of a 
Florida corporation, to dissolve Trauma Associates within 180 days. Prior to 
its dissolution, Trauma Associates is required to give copies of the settlement 
to any entity with whom it has entered into contract negotiations for trauma 
surgical services since its inception. In addition, the order prohibits the ten 
surgeons from entering into, organizing, or implementing any agreement to: 
refuse to provide surgical services in connection with any effort to fix the 
prices for such services; prevent the offering or delivery of surgical services; 
deal on collectively determined terms with any provider of health care services; 
or encourage anyone to engage in an activity prohibited by the settlement. 

Appearances 

For the Commission: Mark J. Horoschak, Markus H. Meier and 
Mary Lou Steptoe. 

For the respondents: Pro se and Donald Korman, Korman, 
Schorr & Wagenheim, Fort Lauderdale, FL., for respondent Santiago 
Triana, M.D. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
as amended, Title 15, U.S.C. 41 et seq., and by virtue of the authority 
vested in it by said Act, the Federal Trade Commission, having 
reason to believe that the respondents named in the caption hereof 
have violated and are violating the provisions of Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. 45, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent Trauma Associates of North 
Broward, Inc. (hereinafter "Trauma Associates") is a corporation 
organized, existing, and doing business under and by virtue of the 
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laws of the State of Florida, with its office and principal place of 
business located at 2170 Southeast 17th Street, Suite 305, Fort 
Lauderdale, Florida. 

The individual respondents named in the caption above (herein
after "surgeon respondents") are general surgeons, licensed to 
practice medicine in the State of Florida, and are engaged in the 
business of providing surgical services to patients for a fee in 
Broward County, Florida. Their respective business addresses are: 

Carl Amko, M.D., 412 Southeast 17th Street, Fort Lauderdale, 
Florida; 

Lucien Armand, M.D., 4330 West Broward Boulevard, Suite 308, 
Plantation, Florida; 

Frantz Chery, M.D., 4101 Northwest 4th Street, Suite 302, Plantation, 
Florida; 

William Cohen, M.D., 8251 West Broward Boulevard, Suite H, 
Plantation, Florida; 

Sergio Gallenero, M.D., 9750 Northwest 33rd Street, Coral Springs, 
Florida; 

Kwang-Jae Joh, M.D., One West Sample Road, Suite 207, Pompano 
Beach, Florida; 

Richard A. Johnson, M.D., 1625 Southeast 3rd A venue, Suite 721, 
Fort Lauderdale, Florida; 

J.R. Nabut, M.D., 1500 Hillsboro Boulevard, Suite 207, Deerfield 
Beach, Florida; 

Aiden O'Rourke, M.D., 315 Southeast 13th Street, Fort Lauderdale, 
Florida; 

Santiago Triana, M.D., Medical Building, 150 Northwest 70th 
A venue, Suite 7, Plantation, Florida. 

PAR. 2. The acts and practices of Trauma Associates and the 
surgeon respondents, including those herein alleged, are in or affect 
commerce within the meaning of Section 5 of the Federal Trade 
Commission Act, as amended, 15 U.S.C. 45. 

PAR. 3. Except to the extent that competition has been restrained 
as alleged herein, the surgeon respondents have been, and are now, 
in competition among themselves and with other providers of general 
surgical services in Broward County, Florida. 

PAR. 4. The North Broward Hospital District (hereinafter "the 
District") is a tax-supported hospital authority, with its principal 
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offices located at 1625 Southeast Third A venue, Fort Lauderdale, 
Florida. Broward General Medical Center (hereinafter "Broward 
General") and North Broward Medical Center (hereinafter "North 
Broward") are District hospitals located at 1600 South Andrews 
Avenue, Fort Lauderdale, Florida, and 201 Sample Road, Pompano 
Beach, Florida, respectively. 

PAR. 5. On or about March 25, 1992, the District's Board of 
Commissioners officially resolved to seek a license from the State of 
Florida to operate state-approved trauma centers at Broward General 
and North Broward. State regulations governing trauma centers 
include the requirement that a hospital have a minimum of five 
general surgeons committed to covering the trauma center on a 
round-the-clock or short-notice basis. 

PAR. 6. Each respondent surgeon signed, on an individual basis, 
the District's applications to operate state-approved trauma centers, 
thereby committing himself to participate in the District's trauma 
program. 

PAR. 7. During April, 1992, Dr. Richard A. Johnson, the surgeon 
respondents, leader, entered into contract negotiations with District 
officials, on behalf of the surgeon respondents. The purpose of these 
negotiations was to secure a single contract for the surgeon 
respondents to staff the Broward General and North Broward trauma 
centers. District officials wished to enter individual contracts with 
each of the surgeon respondents, but the surgeon respondents said 
that they would only agree to work at the trauma centers under a 
single contract that included all of the surgeon respondents. 

PAR. 8. During contract negotiations, Dr. Johnson made a 
number of proposals to the District calling for the payment of various 
sums of money necessary to cover the costs of the surgeon 
respondents' services and expenses. The surgeon respondents agreed 
to these price proposals prior to their submission to the District. 

PAR. 9. On May 1, 1992, the surgeon respondents began 
providing trauma services to the District. On May 5th the District 
and Dr. Johnson signed a letter of intent ("LOI") outlining the terms 
under which the surgeon respondents would work, until a more 
formal contract could be agreed upon. Dr. Johnson signed the LOI 
on behalf of the surgeon respondents. 

PAR. 10. The LOI explicitly omitted any financial terms, as 
these were still being negotiated. Despite this fact, Dr. Johnson 
reached an understanding with the District that the District would pay 
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each surgeon respondent $100 per hour for in-house service (where 
the surgeon is present in the trauma center) and $50 per hour for on
call coverage (where the surgeon is available to respond to a "trauma 
alert" within twenty minutes). The District also agreed to pay most 
of the surgeon respondents, and Trauma Associates, costs, which 
included malpractice liability insurance, office rent, staff, telephones, 
and other such items. 

PAR. 11. Dr. Johnson incorporated Trauma Associates as a for
profit Florida corporation on or about May 7, 1992. Dr. Johnson is 
Trauma Associates' only director, officer and owner. None of the 
other surgeon respondents have any ownership interest in, or any 
other legal relationship with, Trauma Associates. Trauma Associates 
was intended to function as the "administrative arm" of the surgeon 
respondents, and it has served as a vehicle for Dr. Johnson and the 
other surgeon respondents to engage in collective negotiations on 
fees and other contract terms to be sought from the District and 
others. 

PAR. 12. The surgeon respondents did not integrate their surgical 
practices in any legally significant way, nor did they create any 
efficiencies that justify their agreement to act collectively vis-a-vis 
the District. The surgeon respondents provided the District with little 
more than a fixed price for their individual services. 

PAR. 13. The District made lump-sum payments, totaling around 
$600,000, to the surgeon respondents, through Dr. Johnson and 
Trauma Associates, in May and June, 1992. 

PAR. 14. In July, 1992, the District decided not to enter a contract 
with the surgeon respondents as a group. Instead, the District 
announced its intention to contract with the surgeon respondents 
individually. In response, the surgeon respo~dents refused to deal 
with the District individually. Additionally, the surgeon respondents 
sent the District a letter with a list of demands, including price and 
price-related terms, that had to be included in any final contract, and 
they threatened to cease providing trauma services at the Broward 
General and North Broward trauma centers unless all of their 
demands were met. Respondent Drs. Amko, Armand, Chery, Cohen, 
Gallenero, Joh, Johnson, O'Rourke, and Triana signed this letter. 

PAR. 15. One week after the surgeon respondents threatened to 
cease providing trauma services, respondent Drs. Amko, Armand, 
Chery, Cohen, Gallenero, Joh, Johnson, Nabut, O'Rourke, and Triana 
walked out of the District's trauma centers. As a result of the 
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walkout, the District was forced to shut down the North Broward 
trauma center. 

PAR. 16. By engaging in the acts or practices herein alleged, the 
surgeon respondents have acted as a combination or conspiracy to fix 
or increase the fees received from the District for the provision of 
trauma surgical services, and to otherwise restrain competition 
among general surgeons in Broward County, Florida. 

PAR. 17. Trauma Associates has conspired with the surgeon 
respondents, and has acted to implement an agreement among the 
surgeon respondents to restrain competition among general surgeons, 
by, among other things, facilitating, entering into, and implementing 
an agreement, express or implied, that respondent Trauma Associates 
would negotiate the terms and conditions of agreements between 
surgeon respondents and the District and others, including the prices 
to be paid for the surgeon respondents' services. 

PAR. 18. The acts and practices of Trauma Associates and the 
surgeon respondents, as herein alleged, have had the purpose or ef
fect, or the tendency and capacity, to restrain competition unreasona
bly and to injure consumers in the following ways, among others: 

A. By restraining competition among general surgeons in 
Broward County, Florida; 

B. By fixing or increasing the prices that are paid to general 
surgeons who provide trauma surgical services in Broward County, 
Florida; 

C. By raising the cost, lowering the quality, and reducing access 
to and the quality-adjusted output of the District's trauma services; 
and 

D. By depriving the District and its patients of the benefits of 
competition among general surgeons in Broward County, Florida. 

PAR. 19. The combination or conspiracy and the acts and prac
tices of Trauma Associates and the surgeon respondents, as herein 
alleged, constitute unfair methods of competition in violation of 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. The 
violation or the effects thereof, as herein alleged, are continuing and 
will continue or recur in the absence of the relief herein requested. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondents named in the caption 
hereof, and the respondents having been furnished thereafter with a 
copy of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondents with 
violation of the Federal Trade Commission Act; and 

The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by the respondents of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order. 

1. Respondent Trauma Associates of North Broward, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Florida, with its office and principal 
place of business located at 2170 Southeast 17th Street, Suite 305, 
Fort Lauderdale, Florida. 

Respondent surgeons are Carl Amko, M.D., Lucien Armand, 
M.D., Frantz Chery, M.D., William Cohen, M.D., Sergio Gallenero, 
M.D., Kwang-Jae Joh, M.D., Richard A. Johnson, M.D., J. R. Nabut, 
M.D., Aiden O'Rourke, M.D., and Santiago Triana, M.D., each of 
whom is a general surgeon licensed to practice medicine in the State 
of Florida, and is engaged in the business of providing surgical 
services to patients for a fee in Broward County, Florida. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, for purposes of this order, the following 
definitions shall apply: 

A. "Trauma Associates" means Trauma Associates of North 
Broward, Inc., a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Florida, with its office 
and principal place of business located at 2170 Southeast 17th Street, 
Suite 305, Fort Lauderdale, Florida, its Board of Directors, 
committees, officers, members, representatives, agents, employees, 
successors, and assigns. 

B. "Surgeon respondents" means Carl Amko, M.D., Lucien 
Armand, M.D., Frantz Chery, M.D., William Cohen, M.D., Sergio 
Gallenero, M.D., Kwang-Jae Joh, M.D., Richard A. Johnson, M.D., 
J. R. Nabut, M.D., Aiden O'Rourke, M.D., and Santiago Triana, 
M.D., each of whom is a general surgeon licensed to practice medi
cine in the State of Florida, and is engaged in the business of provid
ing surgical services to patients for a fee in Broward County, Florida. 

C. "The District" means the North Broward Hospital District, a 
tax-supported hospital authority, with its principal offices located at 
1625 Southeast Third A venue, Fort Lauderdale, Florida, its subsidiar
ies, affiliates, commissioners, officers, administrators, directors, com
mittees, agents, employees, representatives, successors, and assigns. 

D. "Broward General" means the Broward General Medical 
Center, one of the hospitals of the North Broward Hospital District, 
located at 1600 South Andrews A venue, Fort Lauderdale, Florida, its 
subsidiaries, affiliates, officers, administrators, directors, committees, 
agents, employees, representatives, successors, and assigns. 

E. "North Broward'' means the North Broward Medical Center, 
one of the hospitals of the North Broward Hospital District, located 
at 201 Sample Road, Pompano Beach, Florida, its subsidiaries, 
affiliates, officers, administrators, directors, committees, agents, 
employees, representatives, successors, and assigns. 
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F. "Integrated joint venture" means a joint arrangement to 
provide health-care services in which physicians who would 
otherwise be competitors pool their capital to finance the venture, by 
themselves or together with others, and share a substantial risk of loss 
from their participation in the venture. 

II. 

It is further ordered, That each surgeon respondent directly or 
indirectly, or through any corp'orate or other device, in connection 
with the provision of health-care services in or affecting commerce, 
as "commerce" is defined in Section 4 of the Federal Trade 
Commission Act, 15 U.S.C. 44, forthwith cease and desist from 
entering into, attempting to enter into, organizing or attempting to 
organize, implementing or attempting to implement, or continuing or 
attempting to continue any combination, agreement, or understand
ing, express or implied, for the purpose or with the effect of: 

A. Preventing the offering or delivery of surgical services by the 
District, Broward General, North Broward, or any other provider of 
health-care services, including, but not limited to, any agreement to 
refuse to deal or threaten to refuse to deal with the District, Broward 
General, North Broward, or any other provider of health-care 
services; 

B. Dealing with the District, Broward General, North Broward, 
or any other provider of health-care services on collectively 
determined terms; or 

C. Encouraging, advising, pressuring, inducing, or attempting to 
induce any person to engage in any action prohibited by this order. 

Provided that nothing in this order shall be construed to prohibit 
any individual surgeon respondent from: 

1. Entering into an agreement or combination with any other 
physician with whom the surgeon respondent practices in partnership 
or in a professional corporation, or who is employed by the same 
person as the surgeon respondent, to deal with any third party on 
collectively determined terms; or 

2. Forming, facilitating the formation of, or participating in an 
integrated joint venture and dealing with any third party on 
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collectively determined terms through the joint venture, as long as the 
surgeons participating in the joint venture remain free to deal 
individually with third parties. 

III. 

It is further ordered, That respondent Richard A. Johnson, M.D., 
shall: 

A. Dissolve Trauma Associates within one hundred and eighty 
( 180) days after the date on which this order becomes final; and 

B. File a verified written report demonstrating how he has 
complied with Section liLA. above, within two hundred and ten (210) 
days after the date on which this order becomes final. 

IV. 

It is further ordered, That respondent Trauma Associates shall: 

A. Within thirty (30) days after the date on which this order 
becomes final, and prior to the dissolution provided for in Section 
liLA. above, distribute by first-class mail a copy of this order and the 
accompanying complaint to each party with whom Trauma 
Associates has entered into contract negotiations or finalized a 
contract concerning the provision of trauma surgical services; and 

B. Within sixty (60) days after the date on which this order 
becomes final, and prior to the dissolution provided for in Section 
liLA. above, file a verified written report demonstrating how it has 
complied with Section IV.A. above. 

v. 

It is further ordered, That each surgeon respondent shall: 

A. File a written report with the Commission within ninety (90) 
days after the date the order becomes final, and annually thereafter 
for three (3) years on the anniversary of the date the order became 
final, and at such other times as the Commission may by written 
notice require, setting forth in detail the manner and form in which 
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the surgeon respondent has complied and is complying with the 
order; 

B. For a period of five (5) years after the date on which this 
order becomes final, notify the Commission in writing within thirty 
(30) days after the surgeon respondent forms or participates in the 
formation of, or joins or participates in, any integrated joint venture; 
and 

C. For a period of five (5) years after the date on which this 
order becomes final, maintain and make available to Commission 
staff, for inspection and copying upon reasonable notice, records 
sufficient to describe in detail any action taken in connection with the 
activities covered by this order. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

ROCHE HOLDING LTD., ET AL. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3542. Complaint, Nov. 22, 1994--Decision, Nov. 22, 1994 

This consent order requires, among other things, Roche to divest Syva's drugs of 
abuse testing (DAT) business within 12 months to a Commission-approved 
buyer, to operate the Syva assets separately from its own DAT business pend
ing the divestiture, and to obtain, for ten years, prior Commission approval 
before acquiring assets or interests of any entity involved in the market for 

· drugs of abuse reagent products. 

Appearances 

For the Commission: Claudia Higgins, Ann Malester and 
Elizabeth Jet. 

For the respondents: Arthur Golden, Davis, Polk & Wardwell, 
New York, N.Y. and Neal R. Stoll, Skadden, Arps, Slate, Meagher & 
Flom, New York, N.Y. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondent, Roche Holding Ltd ("Roche"), a 
corporation subject to the jurisdiction of the Commission, has 
proposed to acquire all of the voting stock of respondent Syntex 
Corporation ("Syntex"), a corporation subject to the jurisdiction of 
the Commission, in violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade 
Commission Act, as amended, ("FTC Act"), 15 U.S.C. 45; and it 
appearing to the Commission that a proceeding in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges as follows: 

I. RESPONDENTS 

1. Respondent Roche Holding Ltd. is a corporation organized, 
. r ·• 
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Switzerland with its principal executive offices located at Grenza
cherstrasse 124, Basel, Switzerland. 

2. ·Respondent Syntex Corporation is a corporation organized, 
existing, and doing business under and by virtue of the laws of 
Panama, with its principal executive offices located at 3401 Hillview 
A venue, Palo Alto, California. 

II. JURISDICTION 

3. Respondents are and, at all times relevant herein have been, 
engaged in commerce as "commerce"' is defined in Section 1 of the 
Clayton Act, as amended, 15 U.S.C. 12, and are corporations whose 
businesses affect commerce as "commerce" is defined in Section 4 of 
the FTC Act, as amended, 15 U.S.C. 44. 

III. THE ACQUISITION 

4. On or about May 1, 1994, Roche and Syntex signed an 
agreement and plan of merger whereby Roche would acquire 100 
percent of the voting securities of Syntex for approximately $5.3 
billion ("acquisition"). 

IV. THE RELEVANT MARKET 

5. The relevant line of commerce in which to analyze the effects 
of the acquisition is the manufacture and sale of drugs of abuse 
reagent products. Drugs of abuse reagents products are diagnostic 
products used to screen for the presence or absence of illegal drugs 
in urine. 

6. For purposes of this complaint, the United States is the 
relevant geographic area in which to analyze the effects of the 
acquisition. 

7. The relevant market set forth in paragraphs five and six is 
highly concentrated, whether measured by Herfindahl-Hirschmann 
Indices ("HHI") or two-firm and four-firm concentration ratios. 

8. Entry into the relevant market is difficult and time consuming. 
9. Roche and Syntex are actual competitors in the relevant 

market. 
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V. EFFECTS OF THE ACQUISITION 

10. The effects of the acquisition may be substantially to lessen 
competition or tend to create a monopoly in the relevant market in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the FTC Act, as amended, 15 U.S.C. 45, by, among 
other things: 

(a) Eliminating actual, direct and substantial competition between 
Roche and Syntex in the relevant market; 

(b) Increasing the likelihood that Roche will unilaterally exercise 
market power in the relevant market; 

(c) Creating a dominant firm in the relevant market; and 
(d) Enhancing the likelihood of collusion or coordinated inter

action between or among the firms in the relevant market. 

VI. VIOLATIONS CHARGED 

11. The acquisition described in paragraph four, if consummated, 
would constitute a violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended, 
15 U.S.C. 45. 

12. The acquisition agreement described in paragraph four 
constitutes a violation of Section 5 of the FTC Act, as amended, 15 
u.s.c. 45. 

DECISION AND ORDER 

The Federal Trade Commission ("Commission"), having initiated 
an investigation of the proposed acquisition by Roche Capital Corpo
ration, a Panamanian corporation and an indirect, wholly-owned 
subsidiary of Roche Holding Ltd, a Swiss corporation (collectively 
referred to as "Roche"), of Syntex Corporation ("Syntex"), and it 
now appearing that Roche and Syntex, hereinafter sometimes referred 
to as "respondents," having been furnished thereafter with a copy of 
a draft of complaint that the Bureau of Competition presented to the 
Commission for its consideration and which, if issued by the 
Commission, would charge respondents with violations of Section 7 
of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 45; and 
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Respondents, by their attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondents of all the jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondents that the law has been violated as alleged in 
such complaint, or that the facts as alleged in such complaint, other 
than jurisdictional facts, are true and waivers and other provisions as 
required by the Commission's rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondents 
have violated said Acts, and the complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Roche Holding Ltd. is a corporation organized, 
existing, and doing business, under and by virtue of the laws of 
Switzerland with its principal executive offices located at 
Grenzacherstrasse 124, Basel, Switzerland 4002. Hoffmann-La 
Roche Inc., an indirect wholly-owned subsidiary of Roche Holding 
Ltd., is located at 340 Kingsland Street, Nutley, New Jersey. 

2. Respondent Syntex is a corporation, organized, existing, and 
doing business under and by virtue of the laws of Panama with its 
principal executive offices located at 3401 Hillview Avenue, Palo 
Alto, California. Syva Company, an indirect wholly-owned 
subsidiary of Syntex, is headquartered at 3403 Yerba Buena Road, 
San Jose, California. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of respondents, and the proceeding is 
in the public interest. 
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ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Roche" means Roche Holding Ltd., its predecessors, 
subsidiaries, including, without limitation Roche Capital Corporation, 
divisions, and groups and affiliates controlled by Roche, their 
directors, officers, employees, agents, and representatives, and their 
successors and assigns. 

B. "Syntex" means Syntex Corporation, its predecessors, 
subsidiaries, divisions, and groups and affiliates controlled by 
Syntex, their directors, officers, employees, agents, and representa
tives, and their successors and assigns. 

C. "Syva" or "Syva Company" means Syva Company, a Dela
ware corporation and an indirect wholly-owned subsidiary of Syntex 
Corporation, its predecessors, subsidiaries, divisions, and groups and 
affiliates controlled by Syva, their directors, officers, employees, 
agents, and representatives, and their successors and assigns. 

D. "Respondents" means Roche and Syntex. 
E. "Commission" means the Federal Trade Commission. 
F. "Acquisition" means Roche's proposed acquisition of voting 

securities of Syntex pursuant to the Acquisition Agreement and Plan 
of Merger dated May 1, 1994. 

G. "Patents" means some, all or any part of all U.S. or foreign 
unexpired patents and patents issued in the future based upon patent 
applications filed in any country as of August 1, 1994, and all sub
stitutions, continuations, continuations-in-part, divisions, renewals, 
reissues and extensions based on said patents, the applications 
therefor, or said patent applications. 

H. "Drugs of abuse reagent products" means diagnostic reagent 
products used for drugs of abuse testing, including without limitation, 
reagent, control and calibrator products used to test for cannabinoids 
or marijuana, cocaine and cocaine metabolites, opiates, amphet
amines and methamphetamines, phencyclidine, methadone, meth
aqualone, propoxyphene, barbiturates, benzodiazepine, lysergic acid 
diethylamide, ethyl alcohol, or other controlled substances for which 
drugs of abuse testing is conducted. 
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I. "Syva Business" means all of Syntex's United States rights, 
title and interest in and to: 

( 1) Drugs of abuse reagent products, including but not limited to, 
EMIT®, EMIT® II, and all patents, production technology and know
how related to the manufacture and sale of drugs of abuse reagent 
products in the United States; and 

(2) All of the Syva Company's assets and businesses as further 
delineated in Schedule A, attached hereto and made a part hereof. 

II. 

It is further ordered, That: 

A. Roche shall divest, absolutely and in good faith, within twelve 
(12) months of the date this order becomes final, the Syva Business, 
and shall also divest such additional ancillary assets and businesses 
and effect such arrangements as are necessary to assure the 
marketability, viability, and competitiveness of the Syva Business; 
provided that Roche is not required to divest any of the Syva assets 
and businesses identified in Part 2 of Schedule A, if such assets and 
businesses are not requested by the acquirer. 

B. Roche shall divest the Syva Business only to an acquirer that 
receives the prior approval of the Commission and that has made any 
necessary notice to or obtained any necessary approval from the FDA 
to manufacture and sell all of the Syva drugs of abuse reagent 
products, and only in a manner that has received the prior approval 
of the Commission. The purpose of the divestiture of the Syva 
Business is to ensure the continuation of the Syva Business as an 
ongoing, viable operation, engaged in the same business in which the 
Syva Business is engaged at the time of the proposed divestiture, and 
to remedy the lessening of competition resulting from the Acquisition 
as alleged in the Commission's complaint. 

C. Upon reasonable notice from the acquirer to respondents, 
respondents shall provide such personnel, information, technical 
assistance, advice and training to the acquirer as is necessary to 
transfer technology and know-how to assist the acquirer in obtaining 
any necessary FDA approval for the manufacture and sale of the Syva 
drugs of abuse reagent products and any other products identified in 
Schedule A that are acquired pursuant to this order. Such assistance 
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shall include reasonable consultation with knowledgeable employees 
of respondents and training at the acquirer' s facility for a period of 
time sufficient to satisfy the acquirer' s management that its personnel 
are appropriately trained in the manufacture of the Syva drugs of 
abuse reagent products and any other products identified in Schedule 
A that are acquired pursuant to this order. Respondents shall not 
charge the acquirer a rate more than their own direct costs for 
providing such technical assistance. 

D. Pending divestiture of the Syva Business, respondents shall 
take such actions as are necessary to maintain the viability and 
marketability of the Syva Business and to prevent the destruction, 
removal, wasting, deterioration or impairment of any of the Syva 
Business except for ordinary wear and tear. 

III. 

It is further ordered, That: 

A. If Roche has not divested, absolutely and in good faith, and 
with the prior approval of the Commission, the Syva Business within 
twelve (12) months of the date this order becomes final, to an . 
acquirer that has made any necessary notice to or obtained any 
necessary approval from the FDA to manufacture and sell Syva drugs 
of abuse products, the Commission may appoint a trustee to divest 
the Syva Business. 

B. In the event that the Commission or the Attorney General 
brings an action pursuant to Section 5 ( 1) of the Federal Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by 
the Commission, Roche shall consent to the appointment of a trustee 
in such action. Neither the appointment of a trustee nor a decision 
not to appoint a trustee under this paragraph shall preclude the 
Commission or the Attorney General from seeking civil penalties or 
any other relief available to it, including a court-appointed trustee, 
pursuant to Section 5 ( 1) of the Federal Trade Commission Act, or 
any other statute enforced by the Commission, for any failure by 
Roche to comply with this order. 

C. If a trustee is appointed by the Commission or a court 
pursuant to paragraph liLA. or B. of this order, Roche shall consent 
to the following terms and conditions regarding the trustee's powers, 
duties, authority, and responsibilities: 
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1. The Commission shall select the trustee, subject to the con
sent of Roche, which consent shall not be unreasonably withheld. 
The trustee shall be a person with experience and expertise in acqui
sitions and divestitures. If Roche has not opposed, in writing, includ
ing the reasons for opposing, the selection of any proposed trustee 
within ten ( 1 0) days after notice by the staff of the Commission to 
Roche of the identity of any proposed trustee, Roche shall be deemed 
to have consented to the selection of the proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Syva 
Business. 

3. Within ten (10) days after appointment of the trustee, Roche 
shall execute a trust agreement that, subject to the prior approval of 
the Commission and, in the case of a court-appointed trustee, of the 
court, transfers to the trustee all rights and powers necessary to 
permit the trustee to effect the divestiture required by this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.C.3. to accomplish the divestiture, which, shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve month period, the trustee has submitted a plan of divestiture 
or believes that divestiture can be achieved within a reasonable time, 
the divestiture period may be extended by the Commission, or, in the 
case of a court-appointed trustee, by the court; provided, however, 
the Commission may extend this period only two (2) times. 

5. The trustee shall have full and complete access to the 
personnel, books, records and facilities related to Syva, or to any 
other relevant information, as the trustee may request. Roche shall 
develop such financial or other information as such trustee may 
request and shall cooperate with the trustee. Roche shall take no 
action to interfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by Roche shall extend 
the time for divestiture under this paragraph in an amount equal to the 
delay, as determined by the Commission or, for a court-appointed 
trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
admitted to the Commission, subject to Roche's absolute and un
conditional obligation to divest at no minimum price. The divestiture 
shall be made in the manner and to the acquirer as set out in para
graph II of this order, as appropriate; provided, however, if the trustee 
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receives bonafide offers from more than one acquiring entity, and if 
the Commission determines to approve more than one such acquiring 
entity, the trustee shall divest to the acquiring entity or entities select
ed by Roche from among those approved by the Commission. If re
quested by the trustee or acquirer, Roche shall provide the acquirer(s) 
with the assistance required by paragraph II.C. of this order. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of Roche, on such reasonable and customary terms 
and conditions as the Commission or a court may set. The trustee 
shall have the authority to employ, at the cost and expense of Roche, 
such consultants, accountants, attorneys, investment bankers, busi
ness brokers, appraisers, and other representatives and assistants as 
are necessary to carry out the trustee's duties and responsibilities. 
The trustee shall account for all monies derived from the divestiture 
and all expenses incurred. After approval by the Commission and, in 
the case of a court-appointed trustee, by the court, of the account of 
the trustee, including fees for his or her services, all remaining 
monies shall be paid at the direction of Roche, and the trustee's 
power shall be terminated. The trustee's compensation shall be based 
at least in significant part on a commission arrangement contingent 
on the trustee's divesting the Syva Business. 

8. Roche shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III of this order. 

10. The. Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Syva Business. 
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12. The trustee shall report in writing to Roche and the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That respondents shall comply with all terms 
of the Agreement to Hold Separate, attached to this order and made 
a part hereof as Appendix I. The Agreement to Hold Separate shall 
continue in effect until Roche has divested all of the Syva Business 
as required by this order. 

V. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, Roche shall not, without the prior 
approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: 

(a) Acquire more than 1 o/o of the stock, share capital, equity or 
other interest in any concern, corporate or non-corporate, engaged in 
at the time of such acquisition, or within the two years preceding 
such acquisition engaged in, the manufacture or production of drugs 
of abuse reagent products in the United States; or 

(b) Acquire any assets used or previously used (and still suitable 
for use) in the manufacture and production of drugs of abuse reagent 
products in the United States to which sales of $3 million or more of 
drugs of abuse reagent products were attributable in the year preced
ing such acquisition. 

Provided, however, that this paragraph V shall not apply to the acqui-:
sition of products or services acquired in the ordinary course of busi
ness or to any acquisition of a non-exclusive license to any United 
States patents or other form of intellectual property (excluding assets 
of the Syva Business). 
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VI. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until the respondents have fully 
complied with paragraphs II and III of this order, Roche shall submit 
to the Commission a verified written report setting forth in detail the 
manner and form in which it intends to comply, is complying, and 
has complied with paragraphs II, III, and IV of this order. Roche 
shall include in its compliance reports, among other things that are 
required from time to time, a full description of the efforts being 
made to comply with paragraphs II, III, and IV of this order, in
cluding a description of all substantive contacts or negotiations for 
the divestiture required by this order, including the identity of all 
parties contacted. Roche shall include in its compliance reports 
copies of all written communications to and from such parties, all 
internal memoranda, and all reports and recommendations concerning 
the divestiture. 

B. One (1) year from the date this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
becomes final, and at such other times as the Commission may re
quire, Roche shall file a verified written report with the Commission 
setting forth in detail the manner and form in which it has complied 
and is complying with paragraph V of this order. 

VII. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order, respondents shall permit any 
duly authorized representatives of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, mem
oranda and other records and documents in the possession or under 
the control of respondents, relating to any matters contained in this 
order; and 

B. Upon five (5) days, notice to respondents, and without re
straint or interference from respondents, to interview officers, direc
tors, or employees of respondents. Officers and employees of re-
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spondents whose place of employment is outside the United States 
shall be made available on reasonable notice. 

VIII. 

It is further ordered, That Roche shall notify the Commission at 
least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of the order. 

Commissioner Varney not participating. 

SCHEDULE A 

Roche shall divest all of the assets and businesses of the Syva 
Business pursuant to the terms of this order. The associated assets 
identified in paragraph I. 1.(2) of this order shall include all assets, 
properties, business and goodwill, tangible and intangible, of the 
Syva Company in and relating to the development, manufacture, sale, 
distribution and marketing of drugs of abuse reagent products in the 
United States, including without limitation, the following: 

PART 1 

1. All rare reagent inventory (including antibody reagent pools, 
hapten conjugates, and detection labels), all inventory (finished and 
work in process), all sources of the antibodies (whether animals or 
cell lines), immunogens, commodities, cross-reactants machinery, 
fixtures, equipment, vehicles, transportation facilities, furniture, tools, 
and other tangible personal property; 

2. All customer lists, vendor lists, catalogs, sales promotion lit
erature, advertising materials, technical information, management 
information systems, software, inventions, copyrights, trademarks, 
trade names, trade secrets, intellectual property, formulations, pat
ents, technology, know-how, specifications, designs, drawings, proc-' 
esses, quality assurance_ and control data, research materials, and 
information, relating to the manufacture and sale of the drugs of 
abuse reagent products, including without limitation information re
lating to FDA approvals and applications for FDA approvals, re-
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search and development data, data required under the Good Manufac
turing Practices Guidelines, regulatory data packages, process valida
tion, and documentation relating to Drug Enforcement Agency 
("DEA") approvals; 

3. All rights, title and interest in and results of all research and 
development efforts by Syntex relating to improvements, develop
ments, and variants of the Syva EMIT, EMIT II, and other drugs of 
abuse reagent product lines; 

4. All rights, title and interest in and to the contracts entered into 
in the ordinary course of business with customers (together with 
associated bid and performance bonds), suppliers, sales representa
tives, distributors, agents, personal property lessors, personal proper
ty lessees, licensors, licensees, consignors, and consignees; 

5. All rights under warranties and guarantees, express or im
plied; 

6. All books, records and files; and 
7. All items of prepaid expense. 

PART2 

1. All assets, properties, business and goodwill, tangible and 
intangible, of the Syva Company in and relating primarily to the de~ 
velopment, manufacture, sale, distribution and marketing of any in 
vitro diagnostic products other than drugs of abuse reagent products, 
including therapeutic drug mqnitoring reagent products, infectious 
disease reagent products, endocrine (thyroid) testing reagent prod
ucts, and reagents used on the VISTA system (e.g., hormone, cancer, 
anemia, protein, and hepatitis/HIV testing); 

2. Inventory and storage capacity; and 
3. All rights, title and interest in and to owned or leased real 

property, together with appurtenances, licenses and permits. 
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APPENDIX I 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate ("Hold Separate") is by and between Roche 
Holding Ltd ("Roche"), a corporation organized, existing, and doing business under 
and by virtue of the laws of Switzerland, with its office and principal place of busi
ness at Grenzacherstrasse 124, Basel, Switzerland 4002; Syntex Corporation ("Syn
tex"), a corporation, organized, existing, and doing business under and by virtue of 
the laws of Panama with its principal place of business located at 3401 Hillview 
A venue, Palo Alto, California; and the Federal Trade Commission ("the Commis
sion"), an independent agency of the United States Government, established under 
the Federal Trade Commission Act of 1914, 15 U.S.C. 41, et seq. (collectively, the 
"Parties"). 

PREMISES 

Whereas, on May 1, 1994, Roche entered into an Acquisition Agreement and 
Plan of Merger with Syntex Corporation ("Syntex") to acquire all the voting stock 
of Syntex (hereinafter "Acquisition"); and 

Whereas, Syntex with its principal office and place of business located at 3401 
Hillview Avenue, Palo Alto, California, manufactures and markets through its in
direct wholly-owned subsidiary, the Syva Company, among other things, drugs of 
abuse reagent products; and 

Whereas, Hoffmann-La Roche Inc., an indirect wholly-owned subsidiary of 
Roche, with its principal office and place of business located at 340 Kingsland 
Street, Nutley, New Jersey, through its subsidiary Roche Diagnostic Systems, Inc., 
manufacturing and markets, among other things, drugs of abuse reagent products; 
and 

Whereas, the Commission is now investigating the Acquisition to detennine 
whether it would violate any of the statutes enforced by the Commission; and 

Whereas, if the Commission accepts the Agreement Containing Consent Order 
("Consent Order"), the Commission must place it on the public record for a period 
of at least sixty (60) days and may subsequently withdraw such acceptance pursuant 
to the provisions of Section 2.34 of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding is not reached, 
preserving the status quo ante of the Syva Business as defined in paragraph I. of the 
Consent Order during the period prior to the final acceptance of the Consent Order 
by the Commission (after the 60-day public comment period), divestiture resulting 
from any proceeding challenging the legality of the Acquisition might not be possi
ble, or might be less than an effective remedy; and 

Whereas, the Commission is concerned that if the Acquisition is consummated, 
it will be necessary to preserve the Commission's ability to require the divestiture 
of the Syva Business and the Commission's right to have the Syva Business con
tinue as a viable competitor; and 

Whereas, the purpose of the Hold Separate and the Consent Order is: 
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1. To preserve the Syva Business as a viable, independent business pending 
its divestiture as a viable and ongoing enterprise, 

2. To remedy any anticompetitive effects of the Acquisition, and 
3. To preserve the Syva Business as an ongoing and competitive entity en

gaged in the same business in which it is presently employed until divestiture is 
achieved; and 

Whereas, Roche and Syntex's entering into this Hold Separate shall in no way 
be construed as an admission by Roche and Syntex that the Acquisition is illegal; 
and 

Whereas, Roche and Syntex understand that no act or transaction contemplated 
by this Hold Separate shall be deemed immune or exempt from the provisions of 
the antitrust laws or the Federal Trade Commission Act by reason of anything 
contained in this Hold Separate. 

Now, therefore, the parties agree, upon the understanding that the Conunission 
has not yet determined whether the acquisition will be challenged, and in considera
tion of the Conunission' s agreement that, at the time it accepts the Consent Order 
for public comment it will grant early termination of the Hart-Scott-Rodino waiting 
period, and unless the Commission determines to reject the Consent Order, it will 
not seek further relief from Roche with respect to the Acquisition, except that the 
Commission may exercise any and all rights to enforce this Hold Separate, the 
Agreement Containing Consent Order to which it is annexed and made a part there
of and the Order, once it becomes final, and in the event that the required divesti
ture is not accomplished, to appoint a trustee to seek divestiture of the Syva Busi
ness pursuant to the Consent Order, as follows: 

1. Roche and Syntex agree to execute and be bound by the Consent Order. 
2. Roche and Syntex agree that from the date this Hold Separate is accepted 

until the earliest of the time listed in subparagraphs 2.a. - 2.b., they will comply 
with the provisions of paragraph 3. of this Hold Separate: 

a. Three business days after the Commission withdraws its acceptance of the 
Consent Order pursuant to the provisions of Section 2.34 of the Commission's 
rules; 

b. The time that the divestiture obligations required by the Consent Order are 
completed. 

3. To ensure the complete independence and viability of the Syva Business 
and to assure that no competitive information is exchanged between the Syva Busi
ness and Roche, Roche shall hold the Syva Business as it is presently constituted 
separate and apart on the following terms and conditions: 

a. The Syva Business shall be held separate and apart and shall be operated 
independently of Syntex (meaning here and hereinafter, Syntex excluding the Syva 
Business and excluding all personnel connected with the Syva Business as of the 
date this Agreement was signed) and Roche (meaning here and hereinafter, Roche 
excluding Syntex and excluding all personnel connected with Syntex as of the date 
this Agreement was signed) except to the extent that Syntex or Roche must exercise 
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direction and control over the Syva Business to assure compliance with this Agree
ment or the Consent Order. 

b. Syntex personnel connected with Syva or providing support services to 
Syva as of the date of this Agreement was signed may continue, as employees of 
Syntex, to provide such services as they are currently providing to Syva. Such 
Syntex personnel must retain and maintain all material confidential information 
relating to the Syva Business on a confidential basis and, except as is permitted by 
this Hold Separate, such persons shall be prohibited from providing, discussing, 
exchanging, circulating, or otherwise furnishing any such information to or with 
any other person whose employment involves any other Roche business, including 
the drugs of abuse reagent products business, therapeutic drug monitoring business 
and the Roche clinical laboratories business. 

c. Roche and Syntex shall elect a five-person board of directors for the Syva 
Company ("New Board"). The New Board shall consist of the Syva Company 
President and General Manager, Richard Bastiani, the Syva Company Senior Vice
President of Marketing and Sales, David Oxlade, and the Syva Company Vice -
President of Finance, Wilbert Lee, as of the date of this Hold Separate (provided 
they agree, or comparable, knowledgeable persons among the managers of Syva 
Company independent of Roche); the Chief Financial Officer of Roche whose 
responsibilities with Roche do not involve direct management of Roche's drugs of 
abuse, therapeutic drug monitoring or clinical laboratories businesses, Henri B. 
Meier (provided he agrees, or a comparable, knowledgeable person among the 
financial managers of Roche); and the Chairman of Syntex, Paul Freiman (provided 
he agrees, or a comparable, knowledgeable person among the managers of Syntex). 
The Chairman of the New Board shall be Richard Bastiani (provided he agrees, or 
a comparable, knowledgeable person among the managers of Syva), who shall 
remain independent of Roche and competent to assure the continued viability and 
competitiveness of the Syva Company. Except for the Roche employee serving on 
the New Board, Roche shall not permit any director, officer, employee, or agent of 
Roche also to be a director, officer, employee of the Syva Company. Each New 
Board member shall enter into a confidentiality agreement agreeing to be bound by 
the terms and conditions set forth in Attachment A, appended to this Hold Separate. 

d. Roche shall not exercise direction or control over, or influence directly or 
indirectly, the Syva Business, the New Board, or any of its operations or busi
nesses; provided, however, that Roche may exercise. only such direction and control 
over the Syva Business as is necessary to assure compliance with this Hold Sepa
rate, the order and with all applicable laws. 

e. Roche and Syntex shall maintain the marketability, viability, and competi
tiveness of the Syva Business, and shall not cause or permit the destruction, remov
al, wasting, deterioration, or impairment of any assets or business they may have 
to divest except in the ordinary course of business and except for ordinary wear and 
tear, and they shall not sell, transfer, encumber (other than in the normal course of 
business), or otherwise impair the marketability, viability or competitiveness of the 
Syva Business. 

f. Except as required by law and except to the extent that necessary informa
tion is exchanged in the course of evaluating and consummating the Acquisition, 
defending investigations or litigation, obtaining legal advice, complying with this 
Hold Separate or the Consent Order or negotiating agreements to divest assets, 
Roche and Syntex shall not receive or have access to, or the use of, any material 
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confidential information of the Syva Business or the activities of the New Board not 
in the public domain, nor shall the Syva Company, or the New Board, receive or 
have access to, or the use of, any material confidential information about the Roche 
drugs of abuse reagent business or the activities of Roche in managing the drugs of 
abuse reagent business not in the public domain. Roche and Syntex may receive 
on a regular basis from the Syva Company aggregate financial information neces
sary and essential to allow Roche and Syntex to file financial reports, tax returns, 
and personnel reports. Any such information that is obtained pursuant to this 
subparagraph shall be used only for the purpose set forth in this subparagraph. 
("Material confidential information," as used herein, means competitively sensitive 
or proprietary information not independently known to Roche from sources other 
than the Syva Company or the New Board and includes but is not limited to cus
tomer lists, price lists, marketing methods, patents, technologies, processes, or other 
trade secrets.) 

g. Except as is permitted by this Hold Separate, the director of the Syva Com
pany appointed by Roche who is also a director, officer, agent, or employee of 
Roche ("Roche New Board member"), shall not receive any Syva Business material 
confidential information and shall not disclose any such information obtained 
through his or her involvement with the Syva Business to Roche or use it to obtain 
any advantage for Roche. The Roche New Board member shall participate in mat
ters that come before the New Board only for the limited purposes of considering 
any capital investment of over $150,000, approving any proposed budget and oper
ating plans, authorizing dividends and repayment of loans consistent with the provi
sions hereof, reviewing material transactions described in subparagraph 3.i, and 
carrying out Roche's responsibilities under the Hold Separate and the Order. 
Except as permitted by the Hold Separate, the Roche New Board member shall not 
participate in any matter, or attempt to influence the votes of other directors on the 
New Board with respect to matters that would involve a conflict of interest between 
Roche and the Syva Business. Meetings of the New Board during the term of the 
Hold Separate shall be audio recorded and the recording retained for two (2) years 
after the termination of the Hold Separate. 

h. The Syva Company shall be staffed with sufficient employees to maintain 
the viability and competitiveness of the Syva Business, which employees shall be 
the Syva Company employees and may also be hired from sources other than the 
Syva Company. Each director, officer, and management employee of the Syva 
Company shall execute a confidentiality agreement prohibiting the disclosure of 
any Syva Business confidential information. 

i. All material transactions, out of the ordinary course of business and not pre
cluded by paragraph 3 hereof, shall be subject to a majority vote of the New Board. 

j. Roche shall not change the composition of the New Board unless the Chair
man of the New Board consents. The Chairman of the New Board shall have the 
power to remove members of the New Board for cause and to require Roche to ap
point replacement members to the New Board in the same manner as provided in 
paragraph 3.c. of this Hold Separate. Roche shall not change the composition of the 
management of the Syva Company except that the New Board shall have the power 
to remove management employees for cause. 

k. If the Chairman ceases to act or fails to act diligently, a substitute chairman 
shall be appointed in the same manner as provided in paragraph 3.c. 
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1. Roche shall circulate to its management employees of Roche drugs of abuse 
therapeutic drug monitoring and Roche clinical laboratories businesses and appro
priately display a notice of this Hold Separate and Consent Order in the form at
tached hereto as Attachment A. 

m. Roche and Syntex shall cause the Syva Business to continue to expend 
funds for the advertising and trade promotion of the Syva Business at levels not 
lower than those budgeted for 1994 and 1995, and shall increase such spending as 
deemed reasonably necessary by the New Board in light of competitive conditions. 
If necessary, Roche and Syntex shall provide the Syva Business with any funds to 
accomplish the foregoing. Syntex shall continue to provide to the Syva Business 
such support services as it provided prior to the Acquisition to the Syva Company. 

n. All earnings and profits of the Syva Business shall be retained separately 
by the Syva Business. If necessary, Roche shall provide the Syva Business with 
sufficient working capital to operate at the rate of operation in effect during the 
twelve ( 12) months preceding the date of the Hold Separate. 

o. The New Board shall serve at the cost and expense of Roche. Roche shall 
indemnify the New Board against any losses or claims of any kind that might arise 
out of its involvement under this Hold Separate, except to the extent that such 
losses or claims result from misfeasance, gross negligence, willful or wanton acts, 
or bad faith by the New Board directors. 

p. The New Board shall have access to and be informed about all companies 
who inquire about, seek or propose to buy the Syva Business. 

q. The New Board shall report in writing to the Commission every thirty (30) 
days concerning the New Board's efforts to accomplish the purposes of this Hold 
Separate. 

4. Should the Federal Trade Commission seek in any proceeding to compel 
Roche to divest itself of the Syva Business or any additional assets, as provided in 
the proposed order, or to seek any other equitable relief, Roche shall not raise any 
objection based on the expiration of the applicable Hart-Scott-Rodino Antitrust Im
provements Act waiting period or the fact that the Commission has permitted the 
Acquisition. Roche shall also waive all rights to contest the validity of this Hold 
Separate. 

5. For the purpose of determining or securing compliance with this Hold Sepa
rate, subject to any legally recognized privilege, and upon written request with rea
sonable notice to Roche made to its General Counsel, Roche and Syntex shall 
permit any duly authorized representative or representatives of the Commission: 

a. Access during the office hours of Roche or Syntex and in the presence of 
counsel to inspect and copy all books, ledgers, accounts, correspondence, memoran
da, and other records and documents in the possession or under the control of 
Roche or Syntex relating to compliance with this Hold Separate; 

b. Upon five (5) days' notice to Roche or Syntex, and without restraint or in
terference from it, to interview officers or employees of Roche or Syntex, who may 
have counsel present, regarding any such matters. 

6. [Deleted]. 
7. This Hold Separate shall not be binding until approved by the Commission. 
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ATTACHMENT A 

NOTICE OF DIVESTITURE AND 
REQUIREMENT FOR CONFIDENTIALITY 

118 F.T.C. 

Roche Holding Ltd ("Roche") and Syntex Corporation ("Syntex") have entered 
into a Consent Agreement and Agreement to Hold Separate with the Federal Trade 
Commission ("Commission") relating to the divestiture of the Syva Business. Until 
after the Commission's Order becomes final and the Syva Business is divested, the 
Syva Business must be managed and maintained as a separate, ongoing business, 
independent of all other Roche businesses and independent of the Roche drugs of 
abuse business. All competitive information relating to the Syva Business, 
including without limitation the drugs of abuse business, must be retained and 
maintained by the persons involved in the Syva Business on a confidential basis and 
such persons shall be prohibited from providing, discussing, exchanging, 
circulating, or otherwise furnishing any such information to or with any other 
person whose employment involves any other Roche business, including the drugs 
of abuse business, therapeutic drug monitoring business and the Roche Biomedical 
Laboratories business. Similarly, all such persons involved in the Roche 
therapeutic drug monitoring business, drugs of abuse business and the Roche 
Biomedical Laboratories shall be prohibited from providing, discussing, 
exchanging, circulating or otherwise furnishing competitive information about such 
business to or with any person whose employment involves the Syva Business. 

Any violation of the Consent Agreement or the Agreement to Hold Separate, 
incorporated by reference as part of the Consent Order, may subject Roche and 
Syntex to civil penalties and other relief as provided by law. 
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IN THE MATTER OF 

HAYES MICROCOMPUTER PRODUCTS, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3543. Complaint, Nov. 28, 1994--Decision, Nov. 28, 1994 

This consent order prohibits, among other things, a Georgia manufacturer and 
distributor of computer communications products from making representations 
for any of its modem related products regarding the risk of data loss or data 
destruction, or data transmission problems due to any escape method, unless 
the respondent possesses and relies upon competent and reliable substantiating 
evidence. 

Appearances 

For the Commission: Linda K. Badger and Kerry 0 'Brien. 
For the respondent: James Hawkins, Dennis, Goldstein, Frazer 

& Murphy, Atlanta, GA. 

COMPLAINT 

The Federal Trade Commission having reason to believe that 
Hayes Microcomputer Products, Inc. ("respondent"), has violated the 
provisions of the Federal Trade Commission Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, alleges: 

PARAGRAPH 1. Respondent Hayes Microcomputer Products, 
Inc., is a Georgia corporation, with its principal office or place of 
business at 5835 Peachtree Corners East, Norcross, Georgia. 

PAR. 2. Respondent has manufactured, advertised, offered for 
sale, sold, and distributed products for computer communications, 
including modems, local area networks, and software. One of 
respondent's products is a modem with an "escape sequence." An 
escape sequence is a mechanism by which modems end a data 
transmission. Respondent patented this product under the title, 
"Modem with Improved Escape Sequence Mechanism to Prevent 
Escape in Response to Random Occurrence of Escape Character in 
Transmitted Data." The escape sequence mechanism defined in this 
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patent is known as the "Improved Escape Sequence with Guard 
Time." 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements for the Improved Escape Sequence with 
Guard Time, including but not necessarily limited to the attached 
Exhibits A-B. These advertisements contain the following statements 
and depictions: 

A. Tick, Tick, Tick. Boom! You're Dead. 

A time bomb may be lurking inside your modem. A fatal flaw that can 
paralyze the data you're transmitting, causing untold chaos to the flow of accurate 
data you need. 

You see, some modem manufacturers decided to turn their backs on proven 
modem technology, and on you. They haven't told you about the dangers because 
the only solution for this crisis is to replace their modems. Fortunately, Hayes can 
give you the knowledge to locate the bomb and prevent the purchase of another 
one. 

HOW TO UNCOVER THE BOMB. We've developed a FREE test kit that's 
extremely easy to run on your PC or Mac. The kit spells out the dangers complete
ly and accurately tracks down their fatally flawed component. ... 

THE ONLY WAY TO BE COMPLETELY PROTECTED. You can protect 
your data, your company, and even your job by purchasing modems that incorpo
rate licensed technology from Hayes .... 

The bomb is armed. The clock is ticking. Where will you be after the bomb 
goes off? Contact Hayes today for your FREE test kit and stop data transmission 
disaster before it strikes. (Exhibit A). 

B. It's Time To Find The Bomb. 

The Bomb. 
By now, you know that a time bomb may be lurking inside your modem. It's there 
because some modems are using unreliable technology. This fatal flaw can para
lyze the data you're transmitting because this unreliable escape sequence can fail 
you at any time. 

The Solution. 
This bomb is so dangerous that the best solution for this crisis is to replace these 
modems .... 

Improved Escape Sequence with Guard Time . 
. . . . To be reliable, it is important that a modem not escape if the characters used 
in the escape sequence appear at any time in the data being transmitted. 
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Time Independent Escape Sequence. 
If you buy a TIES modem, you might assume that the modem is Hayes compatible 
because it uses AT commands, only to learn later that the modem might have been 
designed with a serious reliability problem .... 

How to test your modem for TIES. 
If the file transfer is unexpectedly interrupted or if the modem reverts to Command 
mode you are using a modem that implements the unreliable TIES procedure. 
(Exhibit B). 

PAR. 5. Through the use of the statements and depictions con
tained in the advertisements referred to in paragraph four, including 
but not necessarily limited to the advertisements attached as Exhibits 
A-B, respondent has represented, directly or by implication, that: 

A. Because a modem does not incorporate the Improved Escape 
Sequence with Guard Time, the use of that modem creates a 
substantial risk of data destruction. 

B. When incorporated in modems, the "Time Independent 
Escape Sequence" ("TIES") creates a substantial risk of data 
transmission failure. 

C. The Improved Escape Sequence with Guard Time is the only 
escape method that does not create a substantial risk of data transmis
sion failure. 

D. The use of any modem that does not incorporate the Improved 
Escape Sequence with Guard Time entails a data transmission 
problem that can be solved only by replacing it with a modem that 
incorporates the Improved Escape Sequence with Guard Time. 

PAR. 6. In truth and in fact: 

A. A modem's failure to incorporate the Improved Escape Se
quence with Guard Time does not create a substantial risk of data 
destruction. 

B. When incorporated in modems, TIES does not create a sub
stantial risk of data transmission failure. 

C. The Improved Escape Sequence with Guard Time is not the 
only escape method that does not create a substantial risk of data 
transmission failure. 

D. The use of any modem that does not incorporate the Improved 
Escape Sequence with Guard Time does not entail a data trans
mission problem that can be solved only by replacing it with a 
modem that incorporates the Improved Escape Sequence with Guard 
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Time. In truth and in fact, other methods of escape can be used, or 
the escape sequence can be disabled or reset. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of the statements and depictions con
tained in the advertisements referred to in paragraph four, including 
but not necessarily limited to the advertisements attached as Exhibits 
A-B, respondent has represented, directly or by implication, that at 
the time it made the representations set forth in paragraph five, re
spondent possessed and relied upon a reasonable basis that substanti
ated such representations. 

PAR. 8. In truth and in fact, at the time it made the repre
sentations set forth in paragraph five, respondent did not possess and 
rely upon a reasonable basis that substantiated such representations. 
Therefore, the representation set forth in paragraph seven was, and is, 
false and misleading. 

PAR. 9. The acts or practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT A 

A arne bomb may be lurlcing inside your modem. A fataJ 
!law that can paralyze the data you 'n.> transmitting, CJUJSing 
untold chaos to the flaw of IICCUI'lUe data you need. 

You see, some modem manufacturers decided to tum 
their badG on proven modem technology, and on you. They 
haVI!n't told you about the dangers because the only solu
tion for this crisis is to replace their modems. Fortunately, 
~~ayes• can give you the knowledge to locate the bomb and 
prevent the pw-chase of another one. 

BOW TO UNaJVER 1HE BOMB We've developed 
a fREE Lest kit that's extremely easy to run on your PC or 
Mac. The kit spells out the dangers completely and accu
rately tracks down their fa.t.ally flawed componenl To order 
your FREE kit, just callB00-846-8388, FAX your n.>q~~est to 
404-~. or download the Lest files from the Haves BBS. 

THE ONLY WAY TO BE COMPLETEir 
PROTECTED. You ca.n protect your data, your company, 

~d ""''"'job byp"'<hu;''l!'!li 
modems that incorporate licensed 1 . _ ., •1 
technology from Hayes. Modems • \ 
using complete solution Rockwell ; 
chip sets are licensed a.s well as """" ,-;-;;-;;-;;-;-;-;, '" 
most modems of direct licensees of Hayes l'.S. Patent 
4,549,302. So look for the symbol. It means your 
modem uses the industry-standard escape sequence 
technology that ha.s established its reliability for over 
a decade. Of course, all modems llld ISDN products 
manufactured by Hayes use this technology a.s well. 

The bomb is armed. The dock is ticking. Where will 
you be after the bomb goes m Hayes 
off' C'.rntart Haye5 today for W 
your FREE test kit and Why ..ale for uyliiJ.D« ._~ 
stDp data transrru.ss1on ll.&yft; produd;a ~ !k toiiiJHiter 
disaster before it strtkes. world L&lld111. !JIOft dwl t'<'l!r. 

Go On Line wiUl Hayes BBS; call 800-874-2937 or~ 
omB.qa~P'Ndlca.a...ro Bm~.u.na.G.AJ:OU 

EXP.IBIT A 
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EXHIBITB 

EXHIBIT 8 
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EXHIBITB 

It's Time 
Th Find The Bomb. 

The Bomb. 
By now, you know that a time bomb may be lurking inside your modem. It's there because 
some modems are using unreliable technology. This fatal flaw can paralyze the data 
you're transmitting because this unreliable escape sequence can fail you at any time. 

The Test. 
Fortunately, this free Hayes· test kit will give you the knowledge to locate the fatally 
flawed component and help you avoid purchasing another one. The test data file is ex
tremely easy to run on your computer, just follow the instructions on the back of this flyer. 

The Solution. 
This bomb is so dangerous that the best solution for this crisis is to replace these modems. 
You can protect your data transmission, your company, and even your job by purchasing 
modems that incorporate licensed technology from Hayes. Modems using complete solu
tion Rockwell~ chip sets are licensed, as well as most modems of direct licensees of Hayes 
U.S. Patent 4,549,302. So look for this symbol. It means your modem uses the industry 
standard escape sequence technology that has established its reliability for over a decade. 
Of course, all modems and ISDN products manufactured by Hayes use this technology. 

LICIIIII 1.1. PITIIT 4,UI,III 
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EXHIBITB 

What is a 
Modem Escape Sequence? 
A modem escape sequence allows a modem to change or 

'escape' from the receive/transmit mode of operation to the 

command mode of operation. Prior to 198~ modems used 

variOU! escape sequences, such as the Eaton escape 

sequence, but these escape sequences were unreliable in 

actual 115e because they could not prevent the modem from 

unexpectedly escaping into command mode when the data 

being transmitted contained the escape code. 

Improved Escape Sequence 
with Guard Time. 
The Improved Escape Sequence with G ua.rd Time was first 

used in a Bayes modem in 1981 The particular improvement 

allows a modem to escape from the receive/tnnsmit mode of 

operation to the command mode of operation in a very 

reliable manner that does not depend on the probability of 

character occurrence in the dat&. To be reli&ble, it is 

important that a modem not escape if the characters used ir: 

the escape sequence appear at any time in the data being 

tnnsmitted. 

Dale Heatherington was not satisfied with an escape 

mechanism w!tich caused some data to be unsendable 

because the modem would not be truly transparent to some 

data. He solved the problem by choosing predetennined 

characters for the escape code (such as-) and surround· 

ing them on either side by a predetennined guard time to 

alert the modem that the sequence is distinguished from a 

typical data string tnnsmissi on. 

Dale Bealherington redefined the problem, and his resulting 

invention led to U.S. Patent II 4,549,302 and corresponding 

patent:! in a number of counDies. Bayes has licensed many 

modem manulacturen to allow this technology to be readily 

available to llle IIW'keL Currently, manufacturers such as 

Amstrad, Compaq, GPT. IBM. Megahertz. OKJ, Pnctical 

~ripherals, US Robotics and othen license this technology 

!'rom Hayes and llave provided reliable escape mechanisms 

in their products. 

Time Independent 
Escape Sequence. 
A new escape sequence, the sO<a!Jed Time Independent 

Escape Sequence (TIES), has recently appeared on the 

market. TIES is a non-standard escape sequence wltich is 

definitely not the same as the Improved Escape Sequence 

with Guard l'i.me thAt was first used in a Hayes modem and is 

now used as the de facto standard for reliable modem 

operation by modem manufacturers worldwide. 

If you buy a TIES modem, you might assume that the modem 

is Hayes compatible because it uses KI commands, only to 

learn later that the modem might have been designed with a 

serious reliability proble!IL Under certllin system configura· 

tions, the 11.\~em could be reset or reconligured by the 

rem0te modem, and when jl file is being transmitted, the 

modem may unexpectedly escape into command mode, 

m&king it impossible to transmit that particular file. Each 

time you try to send the rue. the same out.eome would occur. 

By re-introducing the faulty escape problem in the TIES 

technology, manufacturers would be doing a great disservice 

to you. F'urt.hennore, because manufacturers of TIES 

modems do not publicize that the modem uses TIES, you 

probably would not know that the modem u.ges the TIES 

technology until you experience an unexpected interruption 

of your data transmission. 

How do I know if my modem 
supports TIES? 
We've developed the test data file enclosed (TIESTE.~tBTh') 

that can assist you in determining if your modem or the 

modems which you are evaluating support TIES. U you 

tl"aiiSfer the TIESTESJ'.BIN t\le using XMODEM or YMODEM 

and your modem supPQ11S TIES, the file tnnsfer will 

unexpectedJ)' abort at a cel'\ain PQint or tlle modem will 

revert to Command State where it will not tranllllit data until 

an appropriate AT command is typed. 
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l'nlike th~ Improved Escape Sequence willl Guard Time, 

TIES will cause a tile transfer to abort if certain sequences of 

characters are present. The simplest TIES default escape 

sequence is ·-.o\T<CR>" where <CR> represents "carriage 

return. • In TIES !llere are no required guard times. Other 

"poison sequences· might have a lower case AT ("at") or be of 

the fonn ·-AT<suing><CR>". where <string> is any valid 

AT command. 

The panicul&r "poison sequences' for a TIES modem depend 

on whether the communications software changes the value 

of the "tscape character" (the •} and the end~f<Ommand 

char..cter (the <CR>}. The TIESTEST.BIN file includes all 

possible sequences of the fonn "nxATy' where the ASCII 

value for x is varied from 0 to 127 and the ASCII value for Y is 

··aried from 0 te 127. This results in 16,38-l sequences which 

are each repeated twice to be sure llle protoCOl does not 

interrupt the character sequence. 

A shorter ftle, TIESQl.'lK.BlS, is also available and will detect 

the existence of TIES if any Hayes Smaru:om commumca· 

lions software is used. It will also detect 11ES with any otl1er 

X.'>! ODE~! or YMODnllile transfer software that does not 

reprogram the end~f<ommand character (most widely used 

communications software fall into this category). This 

shon.er fl.le will upload in 6 to 12 seconds aL 2400 bps. (Note: 

How to test 
your modem for TIES. 
To test a modem, transfer the TIESTEST. BL~ file on lh1s disk 

to anolller system or the Hayes BBS using either X..\! ODE~! or 

YMODEM tile transfer protoCOl. 

To use the Hayes BBS, call OnLine with Hayes in the L'.S. at 

404/ H&S336 or 800!811-293i. Register on the BBS and then 

select IT! TIES Modem Test Area from the ~lain Menu. You 

·may then select: 1 What is TIES?, 2. Who needs to perform 

this test?, 3. Download test tile, 4. Upload file/Perform test. 

and 5 .. o\sk a question about TIES. Set your !Uta communica· 

lions software to use XMODEM or YMODEM and select 4 

from the TIES Modem Test Area menu to perform th~ test. 

Tell the BBS wttich protoCOl you selected and S<!nd the 

Tl ESTEST. BIN ftl e. 

If the file tnns!er is unexpectedly interrupted or if the 

modem reverts to Command mode you are using a modem 

that implements the unreliable TIES procedure. 

Remember, if you are using a 
Hayes modem you do not have 
to perform this test. 

this is a test for TIES escape mechanism only. It does not test"'·~ If you need assistance with the test or have a.ny questions 

for Hayes Improved Escape Sequence with Guard 1'ime in 

any way). 
or comments, please contaCt Hayes Customer Ser,ice 

at 800.1 S46-&188. 

:19il2 Hayes :lt1crocomputer Producu;.lnc .. -UI nghu; reson·e,1 
Pnnled 1n U.S.A. Hayes. rile Hay..,. 1con. and lilt Hayes lo~o ar• 
rer,utt~d trsdtmarl<s of Hayf'S :lticrocomputtr Products. Inc 
Othtr a-ademarks menuontd are [l';ldtmarks o( the1r resPt>Ctl\.1;' 
compar.1es. 

(!)Hayes· 
Why settle for anything less? 

Hayes products have the computer world talking. 
More than ever. 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the San Francisco Regional office 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
violation of the Federal Trade Commission Act; and 

The respondent and counsel for the Commission having thereafter 
executed an agreement containing a consent order, an admission by 
the respondent of all the jurisdictional facts set forth in the aforesaid 
draft of complaint, a statement that the signing of said agreement is 
for settlement purposes only and does not constitute an admission by 
respondent that the law has been violated as alleged in such 
complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereaft~r considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent Hayes Microcomputer Products, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Georgia, with its office and principal 
place of business located at 5835 Peachtree Corners East, in the City 
of Norcross, State of Georgia. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For the purposes of this order, the following definitions shall 
apply: 

A. The term "Improved Escape Sequence with Guard Time" 
means the escape method technology described, among other things, 
in United States Patent Number 4,549,302, titled as "Modem With 
Improved Escape Sequence With Guard Time Mechanism." 

B. The term "Time Independent Escape Sequence," or "TIES," 
means an escape sequence consisting of three escape characters (e.g., 
"+++"), followed by a valid AT command, which can be followed by 
additional AT commands, and ended with another character, typically 
a carriage return. 

C. The term "modem-related product" means any modem, any 
component of any modem, or any hardware or software used in the 
operation of any modem. 

I. 

It is ordered, That respondent, Hayes Microcomputer Products, 
Inc., a corporation, its successors and assigns, and its officers, and 
respondent's agents, representatives and employees, directly or 
through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, ·sale, or distribution of products containing the 
Improved Escape Sequence with Guard Time, in or affecting 
commerce, as "commerce" is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, in 
any manner, directly or by implication, that: 

A. Because a modem does not incorporate the Improved Escape 
Sequence with Guard Time, the use of that modem creates a 
substantial risk of data destruction; 

B. When incorporated in modems, the "Time Independent 
Escape Sequence" ("TIES") creates a substantial risk of data 
transmission failure; 
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C. The Improved Escape Sequence with Guard Time is the only 
escape method that does not create a substantial risk of data 
transmission failure; or 

D. The use of any modem that does not incorporate the Improved 
Escape Sequence with Guard Time entails a data transmission 
problem that can be solved only by replacing it with a modem that 
incorporates the Improved Escape Sequence with Guard Time; 

unless such representation is true, and at the time of making such 
representation, respondent possesses and relies upon competent and 
reliable evidence, which when appropriate must be competent and re
liable scientific evidence, that substantiates such representation. For 
purposes of this order, "competent and reliable scientific evidence" 
shall mean tests, analyses, research, studies or other evidence based 
on the expertise of professionals in the relevant area, that has been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results. 

II. 

It is further ordered, That respondent, Hayes Microcomputer 
Products, Inc., a corporation, its successors and assigns, and its offi
cers, and respondent's agents, representatives and employees, directly 
or through any corporation, subsidiary, division or other device, in 
connection with the manufacturing, labeling, advertising, promotion, 
offering for sale, sale, or distribution of any modem-related product 
in or affecting commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from repre
senting, in any manner, directly or by implication, the risk of experi
encing data destruction, data loss or data transmission problems due 
to any escape method, unless, at the time of making such representa
tion, respondent possesses and relies upon competent and reliable 
evidence, which when appropriate must be competent and reliable 
scientific evidence, that substantiates such representation. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, respon-
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dent, or its successors and assigns, shall maintain and upon request 
make available to the Federal Trade Commission for inspection and 
copying: 

A. All materials that were relied upon in disseminating such rep
resentation; and 

B. All tests, reports, studies, surveys, demonstrations or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to the effective date of any proposed 
change in the respondent that may affect compliance obligations 
under this order such as dissolution, assignment, or sale resulting in 
the emergence of a successor corporation(s), the creation or 
dissolution of subsidiaries, or any other change in the corporation(s). 

v. 

It is further ordered, That respondent shall, within ten ( 1 0) days 
from the date of service of this order upon it, distribute a copy of this 
order to each of its officers, agents, representatives, independent con
tractors, and employees involved in the preparation and placement of 
advertisements or promotional materials, to all company executives, 
and to all marketing and sales managers; and for a period of three (3) 
years, from the date of issuance of this order, distribute a copy of this 
order to all of respondent's future such officers, agents, representa
tives, independent contractors, and employees. 

VI. 

It is further ordered, That respondent shall, within sixty (60) days 
from the date of service of this order upon it, and at such other times 
as the Commission may require, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Varney not participating. 
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IN THE MATTER OF 

THE COCA-COLA COMPANY 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket 9207. Final Order, June 13, 1994 --Modifying Order, Dec. 5, 1994 

This order reopens the proceeding and modifies the Commission's final order issued 
on June 13, 1994, that required the respondent, for ten years, to obtain Com
mission approval before acquiring certain brand-name soft drink concentrate 
manufacturers, by eliminating a provision which had expressly defined Coca
Cola Enterprises, Inc. as a Coca-Cola Company subsidiary or affiliate subject 
to this prior approval requirement. 

ORDER REOPENING AND MODIFYING FINAL ORDER 

The Commission issued a final order in this proceeding on June 
13, 1994, and respondent The Coca-Cola Company -- and Coca-Cola 
Enterprises, Inc. -- filed petitions for review of that order in the 
United States Court of Appeals for the District of Columbia Circuit 
on August 26, 1994. Coca-Cola Enterprises Inc. was not a party to 
the administrative proceeding and there is no need that it be singled 
out in the order for identification as a subsidiary or affiliate of The 
Coca-Cola Company. 

Accordingly, the Commission, having determined sua sponte to 
reopen this proceeding and modify Part I.A of the final order, 
pursuant to Commission Rule 3.72 (a). 

It is ordered, That the final order in this matter be, and it hereby 
is, modified to delete the following sentence from Part LA of the final 
order: 

For purposes of this order, Coca-Cola Enterprises Inc. is a subsid
iary or affiliate of Coca-Cola. 
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Chairman Steiger and Commissioner Varney acting pursuant to 
delegated authority, with Commissioner Azcuenaga and Commis
sioner Starek recused.' 

1 
Effective November 30. 1994, the Commission delegated its functions in certain circumstances 

when no quorum is available for the transaction of business, so that the Commissioner or Commissioners 
who are available for quorum purposes may act on behalf of the Commission. See 59 Fed. Reg. 61336 
(Nov. 30, 1994), Commissioner Azcuenaga abstaining in a separate statement. 
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IN THE MATTER OF 

COLUMBIA/HCA HEALTHCARE CORPORATION 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3544. Complaint, Dec. 6, 1994--Decision, Dec. 6, 1994 

This consent order permits, among other things, the hospital company to complete 
its acquisition of Medical Care America, but requires it to divest the Alaska 
Surgery Center within twelve months to a Corrunission-approved entity. If the 
transaction is not completed in the designated time frame, the respondent is 
required to permit the Commission to appoint a trustee. In addition, the 
consent order requires the respondent, for ten years, to obtain Commission 
approval before acquiring an interest worth more than $1 million in any 
outpatient surgical services facility in Anchorage, Alaska, and before selling 
such an interest to any entity that operates an outpatient surgical services 
facility in Anchorage, Alaska. 

Appearances 

For the Commission: Mark J. Horoschak and Philip Eisenstat. 
For the respondent: Ky P. Ewing, Jr., Vinson & Elkins, 

Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Comn1.ission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that respondent 
Columbia!HCA Healthcare Corporation ("Columbia/HCA"), a 
corporation subject to the jurisdiction of the Commission, has entered 
into an agreement whereby Columbia!HCA will acquire Medical 
Care America, Inc. ("Medical Care America"); that the acquisition 
agreement violates Section 5 of the Federal Trade Commission Act, 
as amended, 15 U.S.C. 45; that the proposed acquisition, if 
consummated, would violate Section 7 of the Clayton Act, as amend
ed, 15 U.S.C. 18, and Section 5 of the Federal Trade Commission 
Act, as amended, 15 U.S.C. 45; and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its con1plaint, pursuant to Section 11 (b) of the 
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Clayton Act, 15 U.S.C. 21(b), and Section 5(b) of the Federal Trade 
Commission Act, 15 U.S.C. 45(b), stating its charges as follows: 

DEFINITIONS 

PARAGRAPH 1. For purposes of this complaint, the following 
definitions shall apply: 

a. "Outpatient surgery facility" means a health facility which 
has as a function the provision of outpatient surgery services. Outpa
tient surgery facilities include general acute care hospitals that offer 
outpatient surgery services, as well as ambulatory surgery centers that 
are not part of a general acute care hospital. The term "outpatient 
surgery facility" shall not include a physician's, other healthcare 
professional's, or group practice's office or offices that provide 
outpatient surgery services for use solely by that physician, 
healthcare professional, or group practice, so long as such facility is 
not licensed as an ambulatory surgical facility by the State of Alaska. 

b. "Outpatient surgery services" means facilities, personnel, and 
tools and equipment used by doctors in performing surgical 
procedures on patients who are not confined for more than 23 hours 
in an acute care hospital or other facility for recovery following the 
surgery. Outpatient surgery services include operating rooms, 
recovery rooms, surgical tools and devices, nurses, anesthesia 
equipment and personnel. 

c. "Acute care hospital" means a health facility, other than a 
federally owned facility, having a duly organized governing body 
with overall administrative and professional responsibility, and an 
organized medical staff, that provides 24-hour inpatient care, as well 
as outpatient services, and having as a primary function the provision 
of inpatient services for medical diagnosis, treatment, and care of 
physically injured or sick persons with short-term or episodic health 
problems or infirmities. 

THE PARTIES TO THE PROPOSED ACQUISITION 

PAR. 2. Columbia/HCA is a corporation organized, existing, and 
doing business under and by virtue of the laws of Delaware, with its 
principal place of business at 201 West Main Street, Louisville, Ken-
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tucky. Columbia/RCA and/or its subsidiaries own and operate the 
Alaska Regional Hospital in Anchorage, Alaska. 

PAR. 3. Medical Care America is a corporation organized, exist
ing, and doing business under and by virtue of the laws of Delaware, 
with its principal place of business at 13455 Noel Road, Dallas, 
Texas. Medical Care America, through a limited partnership, owns 
Alaska Surgery Center, in Anchorage, Alaska. 

JURISDICTION 

PAR. 4. Columbia/HCA and Medical Care America are, and at 
all times relevant herein have been, engaged in commerce, as "com
merce" is defined in Section 1 of the Clayton Act, as amended, 15 
U.S.C. 12. The businesses of Columbia/HCA and Medical Care 
America are, and at all times relevant herein, have been, in or 
affecting commerce, as "commerce" is defined in Section 4 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. 44. 

THE PROPOSED ACQUISITION 

PAR. 5. On or about May 24, 1994, Columbia/HCA and Medical 
Care America entered into an agreement whereby Columbia/HCA 
will acquire all the stock of Medical Care America. The total value 
of the Medical Care America stock to be acquired by Columbia/HCA 
is approximately $692 million. 

NATURE OF TRADE AND COMMERCE 

PAR. 6. For the purposes of this complaint, the relevant line of 
commerce in which to analyze the proposed acquisition is the 
production and sale of outpatient surgery services and/or any 
narrower group of services contained therein. 

PAR. 7. For the purposes of this complaint, the relevant section 
of the country is the municipality of Anchorage in Alaska. 

MARKET STRUCTURE 

PAR. 8. The relevant market -- i.e., the relevant line of com
merce in the relevant section of the country -- is highly concentrated, 
whether measured by Herfindahl-Hirschmann Indices ("HHI") or by 
four-firm concentration ratios. 
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ENTRY CONDITIONS 

PAR. 9. Entry into the relevant market is difficult. In particular, 
potential new entrants must obtain a certificate of need from the State 
of Alaska in order to establish a new outpatient surgery facility in the 
relevant section of the country. It is unlikely that a certificate of need 
can be obtained for a new outpatient surgery facility in Anchorage 
within two years. 

COMPETITION 

PAR. 10. In the relevant market, Columbia/RCA and Medical 
Care America are actual and potential competitors. 

EFFECT 

PAR. 11. The effect of the aforesaid acquisition may be substan
tially to lessen competition in the relevant market in the following 
ways, among others: 

(a) It would eliminate actual and potential competition between 
Columbia/RCA's and Medical Care America's outpatient surgery 
facilities in the relevant market; 

(b) It would significantly increase the already high level of con
centration in the relevant market; 

(c) It would eliminate Medical Care America's outpatient surgery 
facility from the relevant market as a substantial, independent com
petitive force; 

(d) It may increase the possibility of collusion or interdependent 
coordination by the remaining firms in the relevant market; and 

(e) It may deny patients, physicians, third-party payers, and other 
consumers of outpatient surgery services in the relevant market the 
benefits of free and open competition based on price, quality, and 
service. 

VIOLATIONS CHARGED 

PAR. 12. The acquisition agreement described in paragraph five 
above violates Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 
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PAR. 13. The acquisition described in paragraph five, if consum
mated, would violate Section 7 of the Clayton Act, as amended, 15 
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission ("Commission"), having initiated 
an investigation into the proposed acquisition of Medical Care 
America, Inc. by Columbia/HCA Healthcare Corporation ("Colum
bia/HCA"), and the respondent having been furnished thereafter with 
a copy of a draft of complaint which the Bureau of Competition 
proposed to present to the Commission for its consideration and 
which, if issued by the Commission, would charge respondent with 
a violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 
18, and Section 5 of the Federal Trade Commission Act, as amended, 
15 U.S.C. 45; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all jurisdictional facts set forth in 
the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that the respondent 
has violated the said Acts, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of si.·;~ty (60) days, now in further conformity with the 
procedure prescribed in Section 2.34 of its Rules, the Commission 
hereby issues its complaint, makes the following jurisdictional 
findings and enters the following order: 

1. Respondent Columbia/HCA ·is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its office and principal place of business at 
201 West Main Street, Louisville, Kentucky. 
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2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That as used in this order, the following definitions 
shall apply: 

A. "Respondent" or "Columbia/RCA" means Columbia/HCA 
Healthcare Corporation, its partnerships, joint ventures, companies, 
subsidiaries, divisions, groups and affiliates controlled by respondent, 
and their respective directors, officers, employees, agents, and repre
sentatives, and their respective successors and assigns. 

B. The "Acquisition" means the acquisition by Columbia/HCA 
of Medical Care America, Inc., including the Alaska Surgery Center. 

C. "Outpatient surgery facility" means a health facility which 
has as a function the provision of outpatient surgery services. Outpa
tient surgery facilities include general acute care hospitals that offer 
outpatient surgery services, as well as ambulatory surgery centers that 
are not part of a general acute care hospital. The term "outpatient 
surgery facility" shall not include a physician's, other healthcare pro
fessional's, or group practice's office or offices that provide 
outpatient surgery services for use solely by that physician, 
healthcare professional, or group practice, so long as such facility is 
not licensed as an ambulatory surgical facility by the State of Alaska. 

D. "Outpatient surgery services" means facilities, personnel, and 
tools and equipment used by doctors ·in performing surgical 
procedures on patients who are not confined for more than 23 hours 
in an acute care hospital or other facility for recovery following the 
surgery. Outpatient surgery services include operating rooms, 
recovery rooms, surgical tools and devices, nurses, anesthesia 
equipment and personnel. 

E. To "operate an outpatient surgery facility" means to own, 
lease, manage, or otherwise control or direct the operations of an out
patient surgery facility, directly or indirectly. 
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F. "Affiliate" means any entity whose management and policies 
are controlled in any way, directly or indirectly, by the person with 
which it is affiliated. 

G. "Person" means any natural person, partnership, corporation, 
company, association, trust, joint venture, or other business or legal 
entity, including any governmental agency. 

H. "Commission" means the Federal Trade Commission. 
I. "Schedule A Assets" means assets acquired by the respondent 

and listed on the attached Schedule A. 
J. "Viability and competitiveness" means that the Schedule A 

Assets are capable of functioning independently and competitively. 
K. "Assets and Businesses" include, but are not limited to, all 

assets, properties, businesses, rights, privileges, contractual interests, 
licenses, and goodwill of whatever nature, tangible and intangible, 
including, without limitation, the following: 

1. All real property interests (including fee simple interests and 
real property leasehold interests, whether as lessor or lessee), together 
with all buildings, improvements and fixtures located thereon, all 
construction in progress thereat, all appurtenances thereto, and all 
licenses and permits related thereto (collectively, the "Real 
Property"); 

2. All contracts and agreements with physicians, other health 
care providers, unions, third party payers, HMOs, customers, suppli
ers, sales representatives, distributors, agents, personal property les
sors, personal property lessees, licensors, licensees, cosigners, and 
consignees (collectively, the "contracts"); 

3. All machinery, equipment, fixtures, vehicles, furniture, inven
tories, and supplies (other than such inventories and supplies as are 
used in the ordinary course of business during the time that Colum
bia/HCA owns the assets) (collectively, the "Personal Property"); 

4. All research materials, technical information, management 
information systems, software, software licenses, inventions, trade 
secrets, technology, know how, specifications, designs, drawings, 
processes, and quality control data (collectively, the "Intangible 
Personal Property"); 

5. All books, records and files, excluding, however, the 
corporate minute books and tax records of Columbia/HCA and its 
Affiliates; and 

6. All prepaid expenses. 
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II. 

It is further ordered, That: 

A. Respondent shall divest, absolutely and in good faith, within 
twelve (12) months of the date this order becomes final, the Schedule 
A Assets, and shall also divest such additional assets and businesses 
ancillary to the Schedule A Assets and effect such arrangements as 
are necessary to assure the marketability and the viability and com
petitiveness of the Schedule A Assets. 

B. Respondent shall divest the Schedule A Assets only to an 
acquirer that receives the prior approval of the Commission, and only 
in a manner that receives the prior approval of the Commission. The 
purpose of the divestiture of the Schedule A Assets is to ensure the 
continuation of the Schedule A Assets as an ongoing, viable 
outpatient surgery facility and to remedy the lessening of competition 
resulting from the Acquisition as alleged in the Commission's 
complaint. 

C. Respondent shall comply with all terms of the Agreement to 
Hold Separate, attached hereto and made a part hereof as Appendix 
I. Said Agreement shall continue in effect until such time as respon
dent has fulfilled the divestiture requirements of this order or until 
such other time as the Agreement to Hold Separate provides. 

D. Pending divestiture of the Schedule A Assets, respondent 
shall take such actions as are necessary to maintain the viability and 
competitiveness and the marketability of the Schedule A Assets, and 
to prevent the destruction, removal, wasting, deterioration, or impair
ment of any of the Schedule A Assets, except for ordinary wear and 
tear. 

E. A condition of approval by the Commission of the divestiture 
shall be a written agreement by the acquirer of the Schedule A Assets 
that it will not sell for a period of ten ( 1 0) years from the date of 
divestiture, directly or indirectly, through subsidiaries, partnerships, 
or otherwise, without the prior approval of the Commission, the 
Schedule A Assets to any person who operates, or will operate 
immediately following the sale, any other outpatient surgery facility 
in the Municipality of Anchorage, Alaska. 
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III. 

It is further ordered, That: 

A. If the respondent has not divested, absolutely and in good 
faith and with the Commission's prior approval, the Schedule A As
sets, in accordance with this order, within twelve ( 12) months of the 
date this order becomes final, the Commission may appoint a trustee 
to divest the Schedule A Assets. In the event that the Commission or 
the Attorney General brings an action for any failure to comply with 
this order or in any way relating to the Acquisition, pursuant to Sec
tion 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1), or 
any other statute enforced by the Commission, the respondent shall 
consent to the appointment of a trustee in such action. Neither the 
appointment of a trustee nor a decision not to appoint a trustee under 
this paragraph shall preclude the Commission or the Attorney Gen
eral from seeking civil penalties or any other relief available to it for 
any failure by the respondent to comply with this order. 

B. If a trustee is appointed by the Commission or a court pursu
ant to paragraph liLA. of this order, the respondent shall consent to 
the following terms and conditions regarding the trustee's powers, 
duties, authority, and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of the respondent, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondent has not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten ( 1 0) days after notice by the staff of the 
Commission to respondent of the identity of any proposed trustee, 
respondent shall be deemed to have consented to the selection of the 
proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Schedule 
A Assets. 

3. Within ten (10) days after appointment of the trustee, 
respondent shall execute a trust agreement that, subject to the prior 
approval of the Commission and, in the case of a court -appointed 
trustee, of the court, transfers to the trustee all rights and powers 
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necessary to permit the trustee to effect the divestiture required by 
this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3. to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve-month period, the trustee has submitted a plan of divestiture 
or believes that divestiture can be achieved within a reasonable time, 
the divestiture period may be extended by the Commission, or in the 
case of a court -appointed trustee, by the court; provided however, the 
Commission may extend this period only two (2) times. 

5. The trustee shall have full and complete access to the person
nel, books, records, and facilities related to the Schedule A Assets, or 
to any other relevant information as the trustee may request. Respon
dent shall develop such financial or other information as such trustee 
may reasonably request and shall cooperate with the trustee. Respon
dent shall take no action to interfere with or impede the trustee's ac
complishment of the divestiture. Any delays in divestiture caused by 
respondent shall extend the time for divestiture under this paragraph 
in an amount equal to the delay, as determined by the Commission or, 
for a court-appointed trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is sub
mitted to the Commission, subject to the respondent's absolute and 
unconditional obligation to divest at no minimum price. The divesti
ture shall be made in the manner and to the acquirer as set out in 
paragraph II of this order; provided, however, if the trustee receives 
bona fide offers from more than one acquiring entity, and if the Com
mission determines to approve more than one such acquiring entity, 
the trustee shall divest to the acquiring entity selected by respondent 
from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of the respondent, on such reasonable and custom
ary terms and conditions as the Commission or a court may set. The 
trustee shall have the authority to employ, at the cost and expense of 
respondent, such consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, and other representatives and 
assistants as are necessary to carry out the trustee's duties and re
sponsibilities. The trustee shall account for all monies derived from 
the sale and all expenses incurred. After approval by the Commis-
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sion and, in the case of a court-appointed trustee, by the court, of the 
account of the trustee, including fees for his or her services, all re
maining monies shall be paid at the direction of the respondent and 
the trustee's power shall be terminated. The trustee's compensation 
shall be based at least in significant part on a commission arrange
ment contingent on the trustee's divesting the Schedule A Assets. 

8. Respondent shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, including all reasonable fees of counsel and other expenses 
incurred in connection with the preparation for, or defense of any 
claim, whether or not resulting in any liability, except to the extent 
that such liabilities, losses, damages, claims, or expenses result from 
misfeasance, gross negligence, willful or wanton acts, or bad faith by 
the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in para
graph III.A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative, or at the request of the trustee 
issue such additional orders or directions as may be necessary or ap
propriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Schedule A Assets. 

12. The trustee shall report in writing to the respondent and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period of ten (10) years from the 
date this order becomes final, respondent shall not, without the prior 
approval of the Commission, directly or indirectly, through subsidiar
ies, partnerships, or otherwise: 

A. Acquire any stock, share capital, equity, or other interest in 
any person presently engaged in, or within the two years preceding 
such acquisition engaged in, operating an outpatient surgery facility 
in the Municipality of Anchorage, Alaska; 
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B. Acquire any assets used, or previously used, in the Munici
pality of Anchorage, Alaska (and still suitable for use) for operating 
an outpatient surgery facility from any person presently engaged in, 
or within the two years preceding such acquisition engaged in, oper
ating an outpatient surgery facility in the Municipality of Anchorage, 
Alaska; 

C. Enter into any agreement or other arrangement to obtain di
rect or indirect ownership, management, or control of any outpatient 
surgery facility, or any part thereof, in the Municipality of Anchor
age, Alaska, including but not limited to, a lease of or management 
contract for any such outpatient surgery facility; 

D. Acquire or otherwise obtain the right to designate directly or 
indirectly directors or trustees of any outpatient surgery facility in the 
Municipality of Anchorage, Alaska; 

E. Permit any outpatient surgery facility it operates in the 
Municipality of Anchorage, Alaska to be acquired by any person that 
operates, or will operate immediately following such acquisition, any 
other outpatient surgery facility in the Municipality of Anchorage, 
Alaska. 

Provided, however, that such prior approval shall not be required for: 

1. The establishment of a new outpatient surgery service or fa
cility (other than as a replacement for an outpatient surgery service 
or facility, not operated by respondent, in the Municipality of An
chorage, Alaska, pursuant to an agreement or understanding between 
respondent and the person operating the replaced service or facility); 

2. Any transaction otherwise subject to this paragraph IV of this 
order if the fair market value of (or, in case of an asset acquisition, 
the consideration to be paid for) the outpatient surgery facility or part 
thereof to be acquired does not exceed one million dollars 
($1,000,000); or 

3. The acquisition of products or services in the ordinary course 
of business. 

v. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, respondent shall not, directly or in
directly, through subsidiaries, partnerships or otherwise, without 
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providing advance written notification to the Commission, consum
mate any joint venture or other arrangement with any other outpatient 
surgery facility in the Municipality of Anchorage, Alaska, for the 
joint establishment or operation of any new outpatient surgery facili
ty, or part thereof, in the Municipality of Anchorage, Alaska. Such 
advance notification shall be filed immediately upon respondent's 
issuance of a letter of intent for, or execution of an agreement to enter 
into, such a transaction, whichever is earlier. 

Said notification required by this paragraph V of this order shall 
be given on the Notification and Report Form set forth in the Ap
pendix to Part 803 of Title 16 of the Code of Federal Regulations (as 
amended), and shall be prepared and transmitted in accordance with 
the requirements of that part, except that no filing fee will be required 
for any such notification, notification need not be made to the United 
States Department of Justice, and notification is required only of re
spondent and not of any other party to the transaction. Respondent 
is not required to observe any waiting period for said notification re
quired by this paragraph V. 

Respondent shall comply with reasonable requests by the Com
mission staff for additional information concerning any transaction 
subject to this paragraph V of this order, within fifteen (15) days of 
service of such requests. 

Provided, however, that no transaction shall be subject to this 
paragraph V of this order if: 

1. The fair market value of the assets to be contributed to the 
joint venture or other arrangement by outpatient surgery facilities not 
operated by respondent does not exceed one million dollars 
($1 ,000,000); 

2. The service, facility, or part thereof to be established or oper
ated in a transaction subject to this order is to engage in no activities 
other than the provision of the following services: laundry; data proc
essing; purchasing; materials management; billing and collection; 
dietary; industrial engineering; maintenance; printing; security; rec
ords management; laboratory testing; personnel education, testing, or 
training; or health care financing (such as through a health mainte
nance organization or preferred provider organization); or 

3. Notification is required to be made, and has been made, 
pursuant to Section 7A of the Clayton Act, 15 U.S.C. 18a, or prior 
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approval by the Commission is required, and has been requested, pur
suant to paragraph IV of this order. 

VI. 

It is further ordered, That, for a period of ten ( 1 0) years from the 
date this order becomes final, respondent shall not permit all or any 
substantial part of any outpatient surgery facility it operates in the 
Municipality of Anchorage, Alaska to be acquired by any other per
son (except pursuant to the divestiture required by paragraph II of 
this order) unless the acquiring person files with the Commission, 
prior to the closing of such acquisition, a written agreement to be 
bound by the provisions of this order, which agreement respondent 
shall require as a condition precedent to the acquisition. 

VII. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until the respondent has fully 
complied with paragraph II of this order, the respondent shall submit 
to the Commission a verified written report setting forth in detail the 
manner and form in which it intends to comply, is complying, and 
has complied with paragraph II of this order. Respondent shall in
clude in its compliance reports, among other things that are required 
from time to time, a full description of the efforts being made to 
comply with paragraph II of the order, including a description of all 
substantive contacts or negotiations for the divestiture and the identi
ty of all parties contacted. Respondent shall also include in its com
pliance reports copies of all written communications to and from such 
parties, all internal memoranda, and all reports and recommendations 
concerning divestiture. 

B. One (1) year from the date this order becomes final, annually 
for the next nine (9) years on the anniversary of the date this order 
becomes final, and at other times as the Commission may require, 
respondent shall file a verified writte·n report with the Commission 
setting forth in detail the manner and form in which it has complied 
and it is complying with paragraphs IV, V, and VI of this order. 
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VIII. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries, or any other change in the corporation that may affect 
compliance obligations arising out of the order. 

IX. 

It is further ordered, That, for the purpose of determining or se
curing compliance with this order, the respondent shall permit any 
duly authorized representative of the Commission: 

A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, mem
oranda, and other records and documents in the possession or under 
the control of the respondent relating to any matters contained in this 
order; and 

B. Upon five days' notice to respondent and without restraint or 
interference from it, to interview officers, directors, or employees of 
respondent. 

Commissioner Varney not participating. 

SCHEDULE A 

The assets to be divested ("Schedule A Assets") shall consist of, 
without limitation, all Assets and Businesses relating to the Alaska 
Surgery Center, which were acquired by Columbia/RCA pursuant to 
the Acquisition (including all improvements, additions and enhance
ments made to such assets prior to divestiture). 

* * * 
It is further provided, That to the extent that any of the contracts, 

warranties with respect to Personal Property, licenses or other inter
ests in the Intangible Personal Property, or other Schedule A Assets: 

(A) Also applies to facilities or operations other than those in
cluded in the Schedule A Assets, then during the period (the "Con-
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tract Period") beginning on the closing date of the Acquisition and 
ending on the earlier of (1) the expiration of the term of the given 
contract or other right and (2) the second anniversary of Colum
bia/HCA' s divestiture of the Schedule A Assets, Columbia/HCA, at 
the request of the owner or acquirer of the Schedule A Assets, shall 
use its reasonable best efforts to cause the services, property, or other 
benefits provided or made available under such a contract or other 
Schedule A Asset to continue to be available to the owner or acquirer 
of the Schedule A Assets on terms and conditions substantially simi
lar to those presently in effect; or 

(B) Requires the consent of a third party in order to transfer or 
assign such Contract or other Schedule A Asset, then Colum
bia/HCA, at the request of the owner or acquirer of the Schedule A 
Assets, shall use its reasonable best efforts to obtain such consent 
and, if such consent cannot be obtained, to cooperate in any reasona
ble arrangement with the owner or acquirer of the Schedule A Assets 
designed to provide to such owner or acquirer the benefits of the 
given contract or other Schedule A Asset during the Contract Period 
on terms and conditions substantially similar to those presently in 
effect. 

Commissioner Varney not participating. 
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APPENDIX I 

AGREEMENT TO HOLD SEPARATE 

This Agreement to Hold Separate ("Agreement") is by and between Colum
bia/HCA Healthcare Corporation ("respondent" or "Columbia/HCA"), a corpora
tion organized, existing, and doing business under and by virtue of the laws of the 
State of Delaware, with its principal place of business at 201 West Main Street, 
Louisville, Kentucky; and the Federal Trade Commission ("Commission"), an 
independent agency of the United States Government, established under the Federal 
Trade Commission Act of 1914, 15 U.S.C. 41, et seq. 

Whereas, on or about May 23, 1994, Columbia agreed to acquire all of the 
stock of Medical Care America, Inc. ("Medical Care America"), and thereby ac
quire Alaska Surgery Center, an outpatient surgical facility in Anchorage, Alaska, 
and other Medical Care America assets, including 95 other outpatient surgical 
facilities (the "Acquisition"); and 

Whereas, the Commission is now investigating the Acquisition to determine 
if it would violate any of the statutes enforced by the Commission; and 

Whereas, if the Commission accepts the attached Agreement Containing Con
sent Order ("Consent Order"), which would require the divestiture of certain assets 
listed in Schedule A of the Consent Order ("Schedule A Assets"), including the 
Alaska Surgery Center in Anchorage, Alaska, the Commission must place the 
Consent Order on the public record for a period of at least sixty (60) days and may 
subsequently withdraw such acceptance pursuant to the provisions of Section 2.34 
of the Commission's Rules; and 

Whereas, the Commission is concerned that if an understanding is not reached, 
preserving the status quo ante of the Schedule A Assets during the period prior to 
the final acceptance and issuance of the Consent Order by the Commi-ssion (after 
the 60-day public comment period), divestiture resulting from any proceeding chal
lenging the legality of the Acquisition might not be possible, or might be less than 
an effective remedy; and 

Whereas, the Commission is concerned that if the Acquisition is consummated, 
it will be necessary to preserve the Commission's ability to require the divestiture 
of the Schedule A Assets as described in paragraph II of the Consent Order and the 
Commission's right to have Alaska Surgery Center continue as a viable independ
ent outpatient surgical facility; and 

Whereas, the purpose of this Agreement and the Consent Order is to: 

(i) Preserve Alaska Surgical Center as a viable independent outpatient sur
gical facility pending its divestiture, and 

(ii) Remedy any anticompetitive effects of the Acquisition; 

Whereas, respondent's entering into this Agreement shall in no way be con
strued as an admission by respondent that the Acquisition is illegal; and 

Whereas, respondent understands that no act or transaction contemplated by 
this Agreement shall be deemed immune or exempt from the provisions of the anti
trust laws or the Federal Trade Commission Act by reason of anything contained 
in this Agreement. 
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Now, therefore, the parties agree, upon understanding that the Commission has 
not yet determined whether the Acquisition will be challenged, and in consideration 
of the Commission's agreement that, unless the Commission determines to reject 
the Consent Order, it will not seek further relief from respondent with respect to the 
Acquisition, except that the Commission may exercise any and all rights to enforce 
this Agreement and the Consent Order to which it is annexed and made a part 
thereof, and in the event the required divestiture is not accomplished, to appoint a 
trustee to seek divestiture of the Schedule A Assets pursuant to the Consent Order, 
as follows: 

1. Respondent agrees to execute the Agreement Containing Consent Order 
and be bound by the attached Consent Order. 

2. Respondent agrees that from the date this Agreement is accepted until the 
earliest of the dates listed in subparagraphs 2.a or 2.b, it will comply with the 
provisions of paragraph 3 of this Agreement: 

a. Three (3) business days after the Commission withdraws its acceptance of 
the Consent Order pursuant to the provisions of Section 2.34 of the Commission's 
Rules; or 

b. The day after the divestiture required by the Consent Order has been 
completed. 

3. Respondent will hold the Schedule A Assets as they are presently consti
tuted separate and apart on the following terms and conditions: 

a. The Schedule A Assets, as they are presently constituted, shall be held 
separate and apart and shall be operated independently of respondent (meaning here 
and hereinafter, Columbia!HCA excluding the Schedule A Assets), except to the 
extent that respondent must exercise direction and control over the Schedule A 
Assets to assure compliance with this Agreement or the Consent Order, and except 
as otherwise provided in this Agreement. 

b. Prior to, or simultaneously with its acquisition of the stock of Medical 
Care America, respondent shall organize a distinct and separate legal entity, either 
a corporation, limited liability company, or general or limited partnership ("New 
Company") and adopt constituent documents for the New Company that are not in
consistent with other provisions of this Agreement or the Consent Order. Respon
dent shall transfer all ownership and control of all Schedule A Assets to the New 
Company. 

c. The board of directors of the New Company, or, in the event respondent 
organizes an entity other than a corporation, the governing body of the entity ("New 
Company Board") shall have five members. Respondent may elect the members 
of the New Company Board; provided, however, that the New Company Board 
shall include no more than two members who are a director, officer, employee, or 
agent of respondent ("the respondent's New Company Board member(s)"). The 
New Company Board shall include a chairman who is independent of respondent 
and is competent to assure the continued viability and competitiveness of the 
Schedule A Assets. Meetings of the New Company Board during the term of this 
Agreement shall be stenographically transcribed and the transcripts retained for two 
(2) years after the termination of this Agreement. 
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d. Respondent shall not exercise direction or control over, or influence direct
ly or indirectly, the Schedule A Assets, the independent Chairman of the Board of 
the New Company, the New Company Board, or the New Company or any of its 
operations or businesses; provided, however, that respondent may exercise only 
such direction and control over the New Company as is necessary to assure compli
ance with this Agreement or the Consent Order. 

e. Respondent shall maintain the viability and competitiveness and the mar
ketability of the Schedule A Assets and shall not sell, transfer, encumber (other than 
in the normal course of business), or otherwise impair their viability and competi
tiveness or their marketability. 

f. Except for the respondent's New Company Board members, respondent 
shall not permit any director, officer, employee, or agent of respondent to also be 
a director, officer, or employee of the New Company. 

g. The New Company shall be staffed with sufficient employees to maintain 
the viability and competitiveness of the Schedule A Assets, which employees shall 
be selected from Alaska Surgery Center's existing employee base and may also be 
hired from sources other than Alaska Surgery Center. 

h. With the exception of the respondent's New Company Board Members, 
respondent shall not change the composition of the New Company Board unless the 
independent chairman consents. The independent chairman shall have power to 
remove members of the New Company Board for cause. Respondent shall not 
change the composition of the management of the New Company except that the 
New Company Board shall have the power to remove management employees for 
cause. 

i. If the independent chairman ceases to act or fails to act diligently, a substi
tute chairman shall be appointed in the same manner as provided in paragraph 3.c. 
of this Agreement. 

j. Except as required by law, and except to the extent that necessary informa
tion is exchanged in the course of evaluating the Acquisition, defending investiga
tions, defending or prosecuting litigation, or negotiating agreements to divest assets, 
or complying with this Agreement or the Consent Order, respondent shall not re
ceive or have access to, or use or continue to use, any material confidential informa
tion not in the public domain about the New Company or the activities of the New 
Company Board. Nor shall the New Company or the New Company Board receive 
or have access to, or use or continue to use, any material confidential information 
not in the public domain about respondent and relating to respondent's outpatient 
surgical facilities in Anchorage, Alaska. Respondent may receive on a regular basis 
aggregate financial information relating to the New Company necessary and essen
tial to allow respondent to prepare United States consolidated financial reports, tax 
returns, and personnel reports. Any such information that is obtained pursuant to 
this subparagraph shall be used only for the purposes set forth in this subparagraph. 
("Material confidential information," as used herein, means competitively sensitive 
or proprietary information not independently known to respondent from sources 
other than the New Company, and includes, but is not limited to, customer lists, 
price lists, marketing methods, patents, technologies, processes, or other trade se
crets.) 

k. Except as permitted by this Agreement, the respondent's New Company 
Board members shall not in their capacity as New Company Board members, re
ceive material confidential information and shall not disclose any such information 
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received under this Agreement to respondent, or use it to obtain any advantage for 
respondent. The respondent's New Company Board members shall enter a confi
dentiality agreement prohibiting disclosure of material confidential information. 
The respondent's New Company Board members shall participate in matters that 
come before the New Company Board only for the limited purposes of considering 
a capital investment or other transaction exceeding $250,000, approving any pro
posed budget and operating plans, and carrying out respondent's responsibilities 
under this Agreement and the Consent Order. Except as permitted by this Agree
ment, the respondent's New Company Board members shall not participate in any 
matter, or attempt to influence the votes of the other members of the New Company 
Board with respect to matters, that would involve a conflict of interest if respondent 
and the New Company were separate and independent entities. 

l. If necessary to assure compliance with the terms of this Agreement, the 
Consent Agreement, or the Consent Order, respondent may, but is not required to, 
assign an individual to the New Company for the purpose of overseeing such 
compliance ("on-site person"). The onsite person shall have access to all officers 
and employees of the New Company and such records of the New Company as he 
deems necessary and reasonable to assure compliance. Such individual shall enter 
into a confidentiality agreement prohibiting disclosure of material confidential 
information. 

m. Any material transaction of the New Company that is out of the ordinary 
course of business must be approved by a majority vote of the New Company 
Board; provided that the New Company shall engage in no transaction, material or 
otherwise, that is precluded by this Agreement. 

n. Respondent shall provide the New Company with sufficient working capi
tal to operate at its current rate of operation, and to carry out any capital improve
ment plans for the New Company which have already been approved. 

o. During the period conunencing on the date this Agreement is effective and 
terminating on the earlier of (i) twelve months after the date the Consent Order 
becomes final, or (ii) the date contemplated by subparagraph 2.b (the "Initial 
Divestiture Period"), respondent shall make available for use by the New Company 
funds sufficient to perform all necessary routine maintenance to, and replacements 
of, the Schedule A Assets ("normal repair and replacement"). After termination of 
the Initial Divestiture Period and until the earlier of the date contemplated by either 
subparagraph 2.a or 2.b, respondent shall make available for use by the New Com
pany each year an amount not less than that required for normal repair and replace
ment. Provided, however, that in any event, respondent shall provide the New 
Company with such funds as are necessary to maintain the viability and competi
tiveness and marketability of the Schedule A Assets. 

4. Should the Federal Trade Commission seek in any proceeding to compel 
respondent to divest any of the Schedule A Assets, as provided in the Consent 
Order, or to seek any other injunctive or equitable relief for any failure to comply 
with the Consent Order or this Agreement, or in any way relating to the Acquisi
tion, as defined in the draft complaint, respondent shall not raise any objection 
based upon the expiration of the applicable Hart-Scott-Rodino Antitrust Improve
ments Act waiting period or the fact that the Commission has permitted the Acquis
ition. Respondent also waives all rights to contest the validity of this Agreement. 
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5. To the extent that this Agreement requires respondent to take, or prohibits 
respondent from taking, certain actions that otherwise may be required or prohibited 
by contract, respondent shall abide by ·the terms of this Agreement or the Consent 
Order and shall not assert as a defense such contract requirements in a civil penalty 
action brought by the Commission to enforce the terms of this Agreement or Con
sent Order. 

6. For the purpose of determining or securing compliance with this Agree
ment, subject to any legally recognized privilege, and upon written request with 
reasonable notice to respondent made to its principal office, respondent shall permit 
any duly authorized representative or representatives of the Commission: 

a. Access during the office hours of respondent and in the presence of coun
sel to inspect and copy all books, ledgers, accounts, correspondence, memoranda, 
and other records and documents in the possession, or under the control of respon
dent relating to compliance with this Agreement; 

b. Upon five (5) days' notice to respondent, and without restraint or interfer
ence from respondent, to interview officers or employees of respondent, who may 
have counsel present, regarding any such matters. 

7. This Agreement shall not be binding until approved by the Commission. 
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IN THE MATTER OF 

CHEMOPHARM LABORATORY, INC. 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket C-3545. Complaint, Dec. 6, 1994--Decision, Dec. 6, 1994 

This consent order prohibits, among other things, a Utah corporation that markets 
the ice melting product, Superior Sno-N-Ice, from making any environmental 
benefit claim about any product unless it possesses and relies on competent and 
reliable scientific evidence to substantiate the claims. In addition, the respon
dent is prohibited from misrepresenting the existence or contents of any test or 
study. 

Appearances 

For the Commission: C. Steven Baker, Mary Tortorice and John 
Hallerud. 

For the respondent: Jack Schoenhals, Salt Lake City, UT. 

COMPLAINT 

The Federal Trade Commission, having reason to believe that 
Chemopharm Laboratory, Inc., d/b/a CP Industries, a corporation 
("respondent"), has violated the provisions of the Federal Trade 
Commission Act, and it appearing to the Commission that a proceed
ing by it in respect thereof would be in the public interest, alleges: 

PARAGRAPH 1. Respondent Chemopharm Laboratory, Inc. is 
a Utah corporation with its principal office or place of business at 503 
North 400 West, Salt Lake City, Utah. 

PAR. 2. Respondent has offered for sale, sold, advertised, labeled 
and distributed de-icing products, including Superior Sno-N-Ice 
Melter, to the public. 

PAR. 3. The acts and practices of respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in Section 4 of the Federal Trade Commission Act. 

PAR. 4. Respondent has disseminated or has caused to be 
disseminated advertisements, including product labeling, for Superior 
Sno-N-Ice Melter, including but not necessarily limited to the 
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attached Exhibits 1 through 4. These advertisements and product 
labeling contain the following statements: 

A. Superior Sno-N-Ice Melter For The Total Environment (Exhibit 1) 
B. Superior Sno-N-Ice with CMA gives total environmental protection. 

(Exhibits 1 and 3) 
C. Superior Sno-N-Ice Melter now Contains CMA ... Calcium Magnesium 

Acetate (CMA) offers the world an environmentally safe de-icer. (Exhibits 1 and 
3) 

D. The blending of Superior Sno-N-Ice with CMA offers the benefits of a fast 
acting, environmentally safer, more effective ice melter. (Exhibits 1, 3, and 4) 

E. The combinations of Superior Sno-N-Ice with CMA makes a great product 
even better .... Superior Sno-N-Ice with CMA offers total protection for the total 
environment in an effective ice melter. A safer environment begins with you! 
Finally! The best ice melter and de-icer are combined into one Superior product. 
(Exhibits 1 and 3) 

F. NOW CONTAINS ... CMA NATURE'S CHOICE™ A Safer Environ
ment Begins With You (Exhibits 1 and 3) 

G. The only ice melter that protects the total environment. (Exhibit 2) 
H. QUESTION: Why is SUPERIOR SNO-N-ICE MELTER with CMA safer 

than other de-icers? ANSWER: ... Vegetation: CMA can improve soil conditions 
and will assist aeration of tight soil conditions. CMA is not a fertilizer as many ice 
melters are and does not cause plant tissue burn. (Exhibit 2) 

I. NEW CONTAINS CMA NATURE'S CHOICETM ENVIRONMENTAL
LY SAFER (Exhibit 4) 

J. Proven in ten years of independent studies by corporate laboratories, gov
ernment agencies and universities, CMA is the first de-icer to actually improve the 
environment. (Exhibits 1 and 3) 

K. Independent test results show CMA can improve soil conditions and be of 
benefit to vegetation and flowers. (Exhibits 1 and 3) 

PAR. 5. Through the use of the statements contained in the ad
vertisements referred to in paragraph four, including but not necessar
ily limited to the advertisements attached as Exhibits 1 through 4, 
respondent has represented, directly or by implication, that: 

A. Superior Sno-N-Ice Melter does not harm or damage the 
environment. 

B. Superior Sno-N-Ice Melter provides the environmental 
benefits of Calcium Magnesium Acetate ("CMA"). 

C. Scientific studies of CMA demonstrate that Superior Sno-N
Ice Melter is beneficial to the environment. 

Par. 6. In truth and in fact: 
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A. Superior Sno-N-Ice Melter does harm or damage the environ
ment. Superior Sno-N-Ice Melter contains about 95% sodium chlo
ride (i.e., rock salt) which does harm or damage the environment. 

B. Superior Sno-N-Ice Melter does not provide the environmen
tal benefits of CMA. 

C. Scientific studies of CMA do not demonstrate that Superior 
Sno-N-Ice Melter is beneficial to the environment. 

Therefore, the representations set forth in paragraph five were, and 
are, false and misleading. 

PAR. 7. Through the use of the statements contained in the ad
vertisements referred to in paragraph four, including but not necessar
ily limited to the attached Exhibits 1 through 4, respondent has 
represented, directly or by implication, that at the time that it made 
the representations set forth in paragraph five, respondent possessed 
and relied upon a reasonable basis that substantiated such representa
tions. 

PAR. 8. In truth and in fact, at the time that it made the repre
sentations set forth in paragraph five, respondent did not possess and 
rely upon a reasonable basis that substantiated such representations. 
Therefore, the representation set forth in paragraph seven was, and is, 
false and misleading. 

PAR. 9. The acts and practices of respondent as alleged in this 
complaint constitute unfair or deceptive acts or practices in or af
fecting commerce in violation of Section 5(a) of the Federal Trade 
Commission Act. 
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EXHIBIT2 

EXHIBI7 2 
INFORMATION SHEET 

QUESTION: What is the SUPERIOR SNO·N·ICE MEL TEA wllh CMA posn1ve tractiOi 
program? 

ANSWER· Calcium Chlonde will leave a very s11ck 01ly surface res1due on all areas o: 
appilcalion. SUPERIOR SND-N·ICE MEL TER with CMA crea:es a rough surface or. 
ICe that builds a surface traction area whiCh. 1n turn. reduces slick cond1110ns SUPE· 
RIOR SND-N·ICE MEL TEA with CMA penetrates the sur1ace area and creates trac1101'1 
where needed. 

QUESTION· Who is my prospective customer? 

ANSWER: Any bus1ness or government agency that IS concerned about satety and 
liability that occurs with 1ce. slippery sidewalks. pat1<1ng lots. driveways. and streets 
SUPERIOR SNO-N-ICE MEL TEA with CMA has been accepted as a proven proouc 
in all locations where winter conditions are a problem 

QUESTION: What sales aids are available to assist in the sale of SUPERIOR SNO-N
ICE MEL TEA with CMA? 

ANSWER: SUPERIOR SNO-N-ICE MEL TEA with CMA oilers more sates suppon thar> 
other de·1cers mclud1ng ind1v1dual sales tra•n•ng I rom tactory represen1a11ves. lltr~aturc 
that is complete and orotess1onat. video tapes and slides that graph1cat1y tell the 
SUPERIOR SND-N·ICE MEL TEA with CMA story. and samples tor key accounts 
There will also be teshmomals lrom trade tournals and other publicat1ons and the best 
packaging that•s available in all s1.:es Allmtormauon •s des•gned to illusHale sat ely anc 
the Improvement ot the ecotog1cat system 

QUESTION. How IS SUPERIOR SNO-N·ICE MELTER with CMA dltterent I rom :KC~ 
potassium chloride? 

ANSWER Potass•um chtouoe 1S a ten•hzer ol!en used as a •ow-cos1 •Ce-me•ter 
melting propenteS ot SUPERIOR SNO-N·ICE MEL TEA with CMA are mucll Dell•:' ,y·: 

ta~ter than potass•um Chlor•dC wh•cr. •5 very corros•ve ana conta•ns nc• cc,c·: .. · 
•nh•b•tors Tests md•Cale tnal concrete sp<tlltng occurs taster wt1en potass·~m :~:: · ~
•s apphed 

S••PPQRTING QOCUMENTATtQN 

"Stud•es n~ve shown the marer.at ICMA: to nave little etlect 001 o:ar.ts a'"~c 

Tom 1-iarvey. Ch•ckasaw County Agnculturahst 
New Hampton fcooomst January. 1991 

·catc•um '-'.1goes1um Acetate (CMA) arso doesn't do any known harm Sc•en\ISIS 
bet1eve •t actually does some good tor the so11 and plant hte • 

Frank Edward Allen· "Enwonment· 
Wall Street Journal January. 1991 

"CMA IS en•.'lronmentally sate. 11 breaks down and goes sately •nto the soli .. 

Or Shang-T,an Yang. Chem•cat Engineer 
OhiO State University 
ScholastiC Newsttne New York. January 1991 

A Safe Environment Begins with You 
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safer. As shown 1n me tests below. S<;penor Sno-N·Ice 
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1n the env1ronment c1~ comp~red w1th oU"lt;r commonlr 
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DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of certain acts and practices of the respondent named in the caption 
hereof, and the respondent having been furnished thereafter with a 
copy of a draft of complaint which the Chicago Regional Office pro
posed to present to the Commission for its consideration and which, 
if issued by the Commission, would charge the respondent with viola
tion of the Federal Trade Commission Act; and 

The respondent, its attorney, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by the respondent of all the jurisdictional facts set forth 
in the aforesaid draft of complaint, a statement that the signing of said 
agreement is for settlement purposes only and does not constitute an 
admission by respondent that the law has been violated as alleged in 
such complaint, and waivers and other provisions as required by the 
Commissions's Rules; and 

The Commission having thereafter considered the matter and hav
ing determined that it had reason to believe that the respondent has 
violated the said Act, and that complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and no comments having been filed 
thereafter by interested parties pursuant to Section 2.34 of its Rules, 
the Commission hereby issues its complaint, makes the following 
jurisdictional findings and enters the following order: 

1. Respondent Chemopharm Laboratory, Inc. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Utah with its principal office or place of business 
at 503 North 400 West, Salt Lake City, Utah. 

2. The acts and practices of the respondent alleged in this 
complaint have been in or affecting commerce, as "commerce" is 
defined in the Federal Trade Commission Act. 

3. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 
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ORDER 

DEFINITIONS 

For purposes of this order, the following definitions shall apply: 

1. The term "product" means any product that is offered for sale, 
sold or distributed to the public by respondent, its successors and 
assigns, under the "Superior Sno-N-Ice Melter" brand name or any 
other brand name of respondent, its successors and assigns; and also 
means any product sold or distributed to the public by third parties 
under private labeling agreements with respondent, its successors and 
assigns. 

2. The term "competent and reliable scientific evidence" means 
tests, analyses, research, studies or other evidence based on the 
expertise of professionals in the relevant area, that has been 
conducted and evaluated in an objective manner by persons qualified 
to do so, using procedures generally accepted in the profession to 
yield accurate and reliable results. 

I. 

It is ordered, That respondent, Chemopharm Laboratory, Inc., a 
corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, 
sale, or distribution of any product in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, in any manner, directly 
or by implication, that: 

A. Such product is "environmentally safe," "protects the total 
environment," or otherwise offers any environmental benefit; or 

B. Such product provides the environmental benefits of Calcium 
Magnesium Acetate, 

unless such representation is true and, at the time of making such 
representation, respondent possesses and relies upon competent and 
reliable evidence, which when appropriate must be competent and 
reliable scientific evidence, that substantiates such representation. 
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II. 

It is further ordered, That respondent, Chemopharm Laboratory, 
Inc., a corporation, its successors and assigns, and its officers, agents, 
representatives, and employees, directly or through any corporation, 
subsidiary, division, or other device, in connection with the 
manufacturing, labeling, advertising, promotion, o~fering for sale, 
sale, or distribution of any product in or affecting commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from misrepresenting, in any manner, 
directly or by implication, the existence, contents, validity, results, 
conclusions, or interpretations of any test or study. 

III. 

It is further ordered, That for five (5) years after the last date of 
dissemination of any representation covered by this order, 
respondent, or its successors and assigns, shall maintain and upon 
request make available to the Federal Trade Commission for 
inspection and copying: 

A. All materials that were relied upon in disseminating such 
representations; and 

B. All tests, reports, studies, surveys, demonstrations, or other 
evidence in its possession or control that contradict, qualify, or call 
into question such representation, or the basis relied upon for such 
representation, including complaints from consumers. 

IV. 

It is further ordered, That the respondent shall distribute a copy 
of this order to each of its operating divisions and to each of its 
officers, agents, or employees engaged in the preparation and 
placement of advertisements, promotional materials, product labels 
or other such sales materials covered by this order. 



CHEMOPHARM LABORATORY, INC. 1205 

1195 Decision and Order 

v. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the 
corporation such as a dissolution, assignment, or sale resulting in the 
emergence of a successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which may affect 
compliance obligations under this order. 

VI. 

It is further ordered, That respondent shall, within sixty (60) days 
after service of this order upon it, and at such other times as the 
Commission may require, file with the Commission a report, in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

RITE AID CORPORATION 

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION 
OF SEC. 7 OF THECLA YTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-3546. Complaint, Dec. 15, 1994--Decision, Dec. 15, 1994 

This consent order requires, among other things, Rite Aid, in conjunction with its 
acquisition of LaVerdiere's Enterprises, Inc., to divest the pharmacy assets 
either in its own Rite Aid stores, or in the LaVerdiere's stores it will acquire, 
in three specified cities, to a Commission-approved entity within 12 months of 
the order. If the divestitures are not accomplished within the time-frame, the 
Commission can appoint a trustee to accomplish them. In addition, the consent 
order requires the respondent, for a period of ten years, to obtain Commission 
approval before acquiring any assets or stocks in any entity engaged in the 
business of selling prescription drugs at retail outlets in the three designated 
cities. 

Appearances 

For the Commission: Ann D. Malester, Catharine M. Moscatelli 
and E. Eric Elmore. 

For the respondent: Lewis A. Noonberg, Piper & Marbury, 
Washington, D.C. Eric Saunders and Larry Bryant, Bemestein, Shur, 
Sawyer & Nelson, Portland, ME. 

COMPLAINT 

The Federal Trade Commission ("Commission"), having reason 
to believe that respondent, Rite Aid Corporation, a corporation 
subject to the jurisdiction of the Federal Trade Commission, has 
agreed to acquire LaVerdiere's Enterprises, Inc., a corporation 
subject to the jurisdiction of the Federal Trade Commission, in 
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, 
and Section 5 of the Federal Trade Commission Act ("FfC Act"), 15 
U.S.C. 45; and it appearing to the Commission that a proceeding in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges as follows: 



RITE AID CORPORATION 1207 

1206 Complaint 

I. THE RESPONDENT 

1. Respondent Rite Aid Corporation ("Rite Aid") is a corpora
tion organized and existing under the laws of the state of Delaware, 
with its principal place of business at 30 Hunter Lane, Camp Hill, 
Pennsylvania. 

2. For purposes of this proceeding, respondent is, and at all 
times relevant herein has been, engaged in commerce as "commerce" 
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, 
and is a corporation whose business is in or affecting commerce as 
"commerce" is defined in Section 4 of the FTC Act, as amended, 15 
U.S.C. 44. 

II. THE ACQUIRED COMPANY 

3. La Verdi ere's Enterprises, Inc. ("LEI") is a corporation 
organized and existing under the laws of the state of Maine, with its 
business address at Post Office Box 1014, Waterville, Maine. 

4. LEI is, and at all times relevant herein has been, engaged in 
commerce as "commerce" is defined in Section 1 of the Clayton Act, 
as amended, 15 U.S.C. 12, and is a corporation whose business is in 
or affecting commerce as "commerce" is defined in Section 4 of the 
FTC Act, as amended, 15 U.S.C. 44. 

III. THE ACQUISITION 

5. On or about April 29, 1994, Rite Aid and LEI entered into a 
stock purchase agreement providing for the sale of LEI to Rite Aid, 
for consideration totaling approximately $50 million ("Acquisition"). 

IV. THE RELEVANT MARKETS 

6. For purposes of this complaint, the relevant line of commerce 
in which to analyze the effects of the Acquisition is the sale of 
prescription drugs in retail stores. 

7. For purposes of this complaint, the relevant sections of the 
country in which to analyze the effects of the Acquisition are: 
Bucksport, Maine; Lincoln, Maine; and Berlin, New Hampshire. 

8. The relevant markets set forth in paragraphs six and seven are 
highly concentrated, whether measured by Herfindahl-Hirschmann 
Indices ("HHI") or two-firm and four-firm concentration ratios. 
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9. Entry into the relevant markets is difficult or unlikely. 
10. Rite Aid and LEI are actual competitors in the relevant 

markets. 

V. EFFECTS OF THE ACQUISITION 

11. The effect of the Acquisition may be substantially to lessen 
competition and to tend to create a monopoly in the relevant markets 
in violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 
18, and Section 5 of the FTC Act, as amended, 15 U.S.C. 45, in the 
following ways, among others: 

a. By eliminating direct actual competition between Rite Aid 
and LEI; 

b. By increasing the likelihood that Rite Aid will unilaterally 
exercise market power; and 

c. By increasing the likelihood of collusion in the relevant 
markets. 

12. All of the above increase the likelihood that firms in the 
relevant markets will increase prices and restrict output both in the 
near future and in the long term. 

VI. VIOLATIONS CHARGED 

13. The acquisition agreement described in paragraph five 
constitutes a violation of Section 5 of the FTC Act, as amended, 15 
U.S.C. 45. 

14. The acquisition described in paragraph five, if consummated, 
would constitute a violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended, 
15 U.S.C. 45. 

DECISION AND ORDER 

The Federal Trade Commission having initiated an investigation 
of respondent's proposed acquisition of certain voting stock of La
Verdiere's Enterprises, Inc., and respondent having been furnished 
thereafter with a copy of a draft of complaint that the Bureau of Com
petition presented to the Commission for its consideration and which, 
if issued by the Commission, would charge respondent with viola-
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tions of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. 45; and 

The respondent, its attorneys, and counsel for the Commission 
having thereafter executed an agreement containing a consent order, 
an admission by respondent of all the jurisdictional facts set forth in 
the aforesaid draft of the complaint, a statement that the signing of 
said agreement is for settlement purposes only and does not constitute 
an admission by respondent that the law has been violated as alleged 
in such complaint, and waivers and other provisions as required by 
the Commission's Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that respondent has 
violated the said Acts and that a complaint should issue stating its 
charges in that respect, and having thereupon accepted the executed 
consent agreement and placed such agreement on the public record 
for a period of sixty (60) days, and having duly considered the 
comments filed thereafter by interested persons pursuant to Section 
2.34 of its Rules, now in further conformity with the procedure 
prescribed in Section 2.34 of its Rules, the Commission hereby issues 
its complaint, makes the following jurisdictional findings and enters 
the following order: 

1. Respondent Rite Aid Corporation ("Rite Aid") is a corpora
tion organized and existing under the laws of the State of Delaware 
with its office and principal place of business located at 30 Hunter 
Lane, Camp Hill, Pennsylvania. 

2. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, the following definitions 
shall apply: 

A. "Rite Aid'' means Rite Aid Corporation, its predecessors, 
subsidiaries, divisions, groups and affiliates controlled by Rite Aid, 



1210 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 118 F.T.C. 

and their directors, officers, employees, agents, representatives, and 
their successors and assigns. 

B. "Commission" mean·s the Federal Trade Commission. 
C. "Acquisition" means the acquisition of all the voting stock of 

LaVerdiere's Enterprises, Inc. ("LEI") by respondent Rite Aid. 
D. "Acquirer" means the party or parties to whom respondent 

Rite Aid divests the assets herein ordered to be divested. 
E. "Prescription drugs" means ethical drugs available at retail 

only by prescription. 
F. "LEI Pharmacy Business" means LEI's business of selling 

prescription drugs at any of the retail stores listed in paragraph I.(J). 
of this order, but does not include LEI's business of selling other 
products in those retail stores. 

G. "LEI Pharmacy Assets" means all assets constituting the LEI, 
Pharmacy Business, excluding those assets pertaining to the LEI 
trade names, trade dress, trade marks and service marks, and 
including but not limited to: 

1. Leases, at the Acquirer' s option; 
2. Zoning approvals and registrations, at the Acquirer' s option; 
3. Books, records, manuals, and operations reports relating to 

the LEI Pharmacy Business, but only if the divestiture is to an 
Acquirer that does not already operate a pharmacy in any location; 

4. Inventory instructions, or, at the Acquirer' s option, lists of 
stock keeping units ("SKUs"), i.e., all forms, package sizes and other 
units in which prescription drugs are sold and which are used in 
records of sales and inventories; 

5. Lists of all prescription drug customers, including but not 
limited to third party insurers, including all files of names, addresses, 
and telephone numbers of the individual customer contacts, the unit 
and dollar amounts of sales, by product, to each customer, and store 
profit and loss statement(s); 

6. All names and addresses of prescription drug manufacturers 
and distributors that supply to LEI or have supplied to LEI within the 
six months preceding the date this order becomes final; and 

7. Goodwill, tangible and intangible, utilized in the sale of 
prescription drugs. 

H. "Rite Aid Pharmacy Business" means Rite Aid's business of 
selling prescription drugs at any of the retail stores listed in paragraph 
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I.(J). of this order, but does not include Rite Aid's business of selling 
other products in those retail stores. 

I. "Rite Aid Pharmacy.Assets" means all assets constituting the 
Rite Aid Pharmacy Business, excluding those assets pertaining to the 
Rite Aid trade names, trade dress, trade marks and service marks, and 
including but not limited to: 

1. Leases, at the Acquirer's option; 
2. Zoning approvals and registrations, at the Acquirer' s option; 
3. Books, records, manuals, and operations reports, relating to 

the Rite Aid Pharmacy Business, but only if the divestiture is to an 
Acquirer that does not already operate a pharmacy in any location; 

4. Inventory instructions, or, at the Acquirer's option, lists of 
SKUS, i.e., all forms, package sizes and other units in which 
prescription drugs are sold and which are used in records of sales and 
inventories; 

5. Lists of all prescription drug customers, including but not 
limited to third party insurers, including all files of names, addresses, 
and telephone numbers of the individual customer contacts, the unit 
and dollar amounts of sales, by product, to each customer, and store 
profit and loss statement(s); 

6. All names and addresses of prescription drug manufacturers 
and distributors that supply to Rite Aid or have supplied to Rite Aid 
within the six months preceding the date this order becomes final; 
and 

7. Goodwill, tangible and intangible, utilized in the sale of pre
scription drugs. 

J. "Assets To Be Divested' means either the LEI Pharmacy 
Assets constituting the LEI Pharmacy Business or the Rite Aid 
Pharmacy Assets constituting the Rite Aid Pharmacy Business in the 
following cities or towns: 

1. Bucksport, Maine; 
2. Lincoln, Maine; and 
3. Berlin, New Hampshire. 

K. "Competitiveness, viability and marketability" of the Assets 
To Be Divested mean that respondent shall continue the operation of 
the Assets To Be Divested in the ordinary course of business without 
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material change or alteration that would adversely affect the value or 
goodwill of the Assets To Be Divested. 

II. 

It is further ordered, That: 

A. Respondent shall divest absolutely and in good faith, within 
twelve (12) months of the date this order becomes final, the Assets 
To Be Divested. 

B. Respondent shall divest the Assets To Be Divested only to an 
acquirer · or acquirers that receive the prior approval of the 
Commission and only in a manner that receives the prior approval of 
the Commission. The purpose of the divestiture of the Assets To Be 
Divested is to ensure the continued use of the Assets To Be Divested 
as ongoing viable pharmacies engaged in the same businesses in 
which the Assets To Be Divested are presently employed and to 
remedy the lessening of competition resulting from the acquisition as 
alleged in the Commission's complaint. 

C. Pending divestiture of the Assets To Be Divested, respondent 
shall take such actions as are necessary to maintain the competitive
ness, viability and marketability of the Assets To Be Divested and to 
prevent the destruction, removal, wasting, deterioration, or impair
ment of any Assets To Be Divested except for ordinary wear and tear. 

D. If a divestiture includes a lease of physical space, and if 
pursuant to that lease respondent through default of the lease or 
otherwise regains possession of the space, respondent must notify the 
Commission of such repossession within thirty (30) days and must 
redivest such assets or interest pursuant to paragraph II of this order 
within six ( 6) months of such repossession. If respondent has not 
redivested such assets or interest pursuant to paragraph II of this 
order within six ( 6) months of such repossession, the provisions of 
paragraph III shall apply to these assets. 

III. 

It is further ordered, That: 

A. If respondent has not divested, absolutely and in good faith 
and with the Commission's prior approval, the Assets To Be Divested 
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within twelve ( 12) months of the date this order becomes final, the 
Commission may appoint a trustee to divest the Assets To Be 
Divested. In the event the Commission or the Attorney General 
brings an action pursuant to Section 5(1) of the Federal· Trade 
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by 
the Commission, respondent shall consent to the appointment of a 
trustee in such action. Neither the appointment of a trustee nor a 
decision not to appoint a trustee under this paragraph shall preclude 
the Commission or the Attorney General from seeking civil penalties 
or any other relief available to it, including a court-appointed trustee, 
pursuant to Section 5( 1) of the Federal Trade Commission Act, or 
any other statute enforced by the Commission, for any failure by 
respondent to comply with this order. 

B. If a trustee is appointed by the Commission or a court 
pursuant to paragraph liLA. of this order, respondent shall consent to 
the following terms and conditions regarding the trustee's powers, 
duties, authority, and responsibilities: 

1. The Commission shall select the trustee, subject to the 
consent of respondent, which consent shall not be unreasonably 
withheld. The trustee shall be a person with experience and expertise 
in acquisitions and divestitures. If respondent has not opposed, in 
writing, including the reasons for opposing, the selection of any 
proposed trustee within ten ( 1 0) d,ays after notice by the staff of the 
Commission to· respondent of the identity of any proposed trustee, 
respondent shall be deemed to have consented to the selection of the 
proposed trustee. 

2. Subject to the prior approval of the Commission, the trustee 
shall have the exclusive power and authority to divest the Assets To 
Be Divested. 

3. Within ten ( 1 0) days after appointment of the trustee, respon
dent shall execute a trust agreement that, subject to the prior approval 
of the Commission and, in the case of a court-appointed trustee, of 
the court, transfers to the trustee all rights and powers necessary to 
permit the trustee to effect the divestiture required by this order. 

4. The trustee shall have twelve (12) months from the date the 
Commission approves the trust agreement described in paragraph 
III.B.3. to accomplish the divestiture, which shall be subject to the 
prior approval of the Commission. If, however, at the end of the 
twelve-month period the trustee has submitted a plan of divestiture 
or believes that divestiture can be achieved within a reasonable time, 
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the divestiture period may be extended by the Commission, or in the 
case of a court-appointed trustee by the court. 

5. The trustee shall have full and complete access to the 
personnel, books, records, and facilities related to the Assets To Be 
Divested, or to any other relevant information, as the trustee may 
reasonably request. Respondent shall develop such financial or other 
information as such trustee may reasonably request and shall 
cooperate with the trustee. Respondent shall take no action to 
interfere with or impede the trustee's accomplishment of the 
divestiture. Any delays in divestiture caused by respondent shall 
extend the time for divestiture under this paragraph in an amount 
equal to the delay, as determined by the Commission or, for a court
appointed trustee, by the court. 

6. The trustee shall use his or her best efforts to negotiate the 
most favorable price and terms available in each contract that is 
submitted to the Commission subject to respondent's absolute and 
unconditional obligation to divest at no minimum price. The 
divestiture shall be made in the manner and to the acquirer or 
acquirers as set out in paragraph II of this order. Provided, however, 
if the trustee receives bona fide offers from more than one acquirer, 
and if the Commission determines to approve more than one such 
acquirer, the trustee shall divest to the acquirer or acquirers selected 
by respondent from among those approved by the Commission. 

7. The trustee shall serve, without bond or other security, at the 
cost and expense of respondent, on such reasonable and customary 
terms and conditions as the Commission or a court may set. The 
trustee shall have authority to employ, at the cost and expense of 
respondent, such consultants, accountants, attorneys, investment 
bankers, business brokers, appraisers, and other representatives and 
assistants as are reasonably necessary to carry out the trustee's duties 
and responsibilities. The trustee shall account for all monies derived 
from the divestiture and all expenses incurred. After approval by the 
Commission and, in the case of a court-appointed trustee, by the 
court, of the account of the trustee, including fees for his or her 
services, all remaining monies shall be paid at the direction of 
respondent and the trustee's power shall be terminated. The trustee's 
compensation shall be based at least in significant part on a 
commission arrangement contingent on the trustee's divesting the 
Assets To Be Divested. 
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8. Respondent shall indemnify the trustee and hold the trustee 
harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the trustee's 
duties, and respondent shall either defend against such claims or pay 
the trustee's expenses, including all reasonable fees of counsel and 
other expenses incurred in connection with the preparations for, or 
defense of any such claim, whether or not resulting in any liability, 
except to the extent that such liabilities, losses, damages, claims, or 
expenses result from misfeasance, gross negligence, willful or 
wanton acts, or bad faith by the trustee. 

9. If the trustee ceases to act or fails to act diligently, a substitute 
trustee shall be appointed in the same manner as provided in 
paragraph III. A. of this order. 

10. The Commission or, in the case of a court-appointed trustee, 
the court, may on its own initiative or at the request of the trustee 
issue such additional orders or directions as may be necessary or 
appropriate to accomplish the divestiture required by this order. 

11. The trustee shall have no obligation or authority to operate or 
maintain the Assets To Be Divested. 

12. The trustee shall report in writing to respondent and to the 
Commission every sixty (60) days concerning the trustee's efforts to 
accomplish divestiture. 

IV. 

It is further ordered, That, for a period of ten (1 0) years from the 
date this order becomes final, respondent shall not, without the prior 
approval of the Commission, directly or indirectly, through 
subsidiaries, partnerships, or otherwise: (A) Acquire any stock, share 
capital, equity, leasehold or other interest in any concern, corporate 
or non-corporate, where such concern within the six months 
preceding such acquisition engaged in the business of selling 
prescription drugs at retail stores located in any of the cities or towns 
listed in paragraph I.(J). of this order; or (B) Acquire any assets used, 
within six months of the offer to acquire, for (and still suitable for use 
for) the business of selling prescription drugs at retail stores located 
in any of the cities or towns listed in paragraph I.(J). of this order. 
Provided, however, that these prohibitions shall not relate to the 
construction of new facilities. 
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v. 

It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final 
and every sixty (60) days thereafter until respondent has fully 
complied with the provisions of paragraphs II. and III. of this order, 
respondent shall submit to the Commission a verified written report 
setting forth in detail the manner and form in which it intends to 
comply, is complying, and has complied with those provisions. 
Respondent shall include in its compliance reports, among other 
things that are required from time to time, a full description of the 
efforts being made to comply with paragraphs II and III of the order, 
including a description of all substantive contacts or negotiations for 
the divestiture and the identity of all parties contacted. Respondent 
also shall include in its compliance reports copies of all written 
communications to and from such parties, all internal memoranda, 
and all reports and recommendations concerning divestiture. 

B. One (1) year from the date this order becomes final, annually 
thereafter for the ·next nine (9) years on the anniversary of the date 
this order became final, and at such other times as the Commission 
may require, respondent shall file a verified written report with the 
Commission setting forth in detail the manner and form in which it 
has complied and is complying with paragraph IV. of this order. 

VI. 

It is further ordered, That respondent shall notify the Commission 
at least thirty (30) days prior to any proposed change in the corporate 
respondent such as dissolution, assignment, sale resulting in the 
emergence of a successor corporation, or the creation or dissolution 
of subsidiaries or any other change in the corporation that may affect 
compliance obligations arising out of the order. 

VII. 

It is further ordered, That, for the purpose of determining or 
securing compliance with this order upon reasonable notice and 
subject to any legally recognized privilege, respondent shall permit 
any duly authorized representative of the Commission: 
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A. Access, during office hours and in the presence of counsel, to 
inspect and copy all books, ledgers, accounts, correspondence, mem
oranda and other records and documents in the possession or under 
the control of respondent relating to any matters contained in this 
consent order; and 

B. Upon five (5) days notice to respondent, and without restraint 
or interference from it, to interview officers, directors, or employees 
of respondent, who may have counsel present, regarding such 
matters. 
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IN THE MATTER OF 

LEVI STRAUSS & CO. 

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF 
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9081. Consent Order, July 12, 1978--Modifying Order, Dec. 20, 1994 

This order reopens a 1978 consent order (92 FfC 171 ), that settled allegations that 
the respondent had engaged in a number of anticompetitive practices, including 
fixing the resale prices at which retailers sold its products, and modifies the 
consent order by adding a provision to clarify that the order does not prohibit 
conduct by the respondent that is necessary to form and operate wholly-owned 
retail stores, or retail stores partially-owned by the respondent in lawful joint 
ventures. The Commission found that the respondent had satisfactorily met its 
burden of showing that changed conditions of fact required the modification. 

ORDER REOPENING AND MODIFYING ORDER 

On August 25, 1994, Levi Strauss & Co. ("LS&CO") filed a 
Petition To Reopen Proceedings And For Modification of Consent 
Decree ("Petition") pursuant to Section 5(b) of the Federal Trade 
Commission Act, 15 U.S.C. 45(b) ("FTC Act"), and Section 2.51 of 
the Commission's Rules of Practice and Procedure, 16 CFR 2.51 
("Rules"). The Petition asks the Commission to reopen the proceed'
ing in Docket No. 9081 and modify the consent order issued by the 
Commission on July 12, 1978, Levi Strauss & CO., 92 FTC 171 
(1978) ("order"). Specifically, LS&CO requests that the Commission 
add a paragraph to the order stating that the order shall not be 
construed to prohibit conduct that is ancillary to and reasonably 
necessary for the formation and operation of retail stores either 
wholly-owned and operated or partially owned by LS&CO in a 
lawful joint venture. LS&CO's Petition was placed on the public 
record for thirty days, pursuant to Section 2.51 of the Rules, and two 
comments were received. 

After reviewing the Petition and other relevant information, the 
Commission has determined to grant the Petition. LS&CO has 
shown changed conditions of fact that require reopening and modify-
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ing the order. 1 These changed conditions make the continued 
application of the order without the modification LS&CO now seeks 
inequitable and harmful to competition. 

The Complaint and Order and LS&CO' s Petition 

The Commission issued its complaint in this matter on May 5, 
1976, charging LS&CO.with illegally fixing the retail prices of its 
blue jeans and other products, in violation of Section 5 of the FTC 
Act. 2 The consent order was issued on July 12, 1978, and prohibits 
LS&CO from engaging in resale price maintenance ("RPM") and 
from using various non-price vertical restraints to further or imple
ment RPM.3 

LS&CO now requests the Commission to modify the order by 
adding a paragraph stating that the order shall not be construed to 
prohibit conduct that is ancillary to and reasonably necessary for the 
formation and operation of retail stores, either wholly-owned and 
operated or partially-owned by LS&CO (or its subsidiaries or 
affiliates) in a lawful joint venture.4 LS&CO plans to establish retail 
stores that sell only LS&CO products ("OLS stores"). One aspect of 
this plan includes the formation of a joint venture with an LS&CO 
customer, Designs, Inc. ("Designs"), that will operate OLS stores in 
one part of the country.5 Because the order restricts LS&CO's ability 
to influence prices charged by retailers authorized to sell LS&CO 
products, LS&CO believes that "as to the contemplated joint venture 

I . . . . 
Because LS&CO has demonstrated that changed conditions of fact require reopemng and 

modifying the order, the Commission need not consider whether reopening is warranted under the public 
interest standard. 

2 
92 FTC at 171-75. 

3 
Paragraph I of the order prohibits LS&CO from, among other things, "(f]ixing, establishing, 

controlling or maintaining, directly or indirectly, the price at which any dealer may advertise, promote, 
offer for sale or sell any product at retail." 92 FTC at 176. "Dealer" is defined as "any person, 
partnership, corporation, or firm authorized by Levi Strauss & Co. to sell any product." /d. LS&CO 
is also prohibited from limiting participation in cooperative advertising funds or otherwise disciplining 
dealers who fail to adhere to RPM. Nor may it require its dealers to report cheaters, or itself conduct 
any other type of surveillance program to enforce resale prices. Finally, paragraph I also prohibits 
LS&CO from restricting the classes of customers to whom its dealers may sell when such restrictions 
are in furtherance of RPM. /d. at 176-77. 

4 
Petition at 2. 

5 
Memorandum in Support of Request to Reopen the Proceedings and for Modification of 

Consent Decree at I ("Petition Memorandum"). 



1220 FEDERAL TRADE COMMISSION DECISIONS 

Modifying Order 118 F.T.C. 

. . . the literal language of the order may prohibit LS&CO' s 
involvement, making modification necessary before the joint venture 
is consummated. "6 

In support of its Petition, LS&CO argues that the relief it seeks 
is required by changed conditions and is in the public interest. When 
the order was issued, LS&CO, for practical purposes, did not own, or 
partially own, any retail operations.7 Instead, it was engaged almost 
exclusively in manufacturing and sold its apparel products to 
independent retailers throughout the United States. Recently, 
LS&CO concluded that the planned OLS retail stores are important 
to LS&CO's "overall marketing and product vision."8 A similar 
marketing approach has been adopted by many of LS&CO's 
competitors who have formed and currently operate "brand-only" 
retail stores. LS&CO thus asserts that the order, without the 
clarifying language it now seeks, restricts it from competing in the 
retail market and, consequently, "cause[s] [LS&CO] significant 
competitive harm not envisioned by the consent order.9 LS&CO also 
argues that the order was "never intended to impose a restriction on 
LS&CO.' s ability to compete at retail," and that the order does not 
expressly prohibit LS&CO from undertaking any form of vertical 
integration. 10 LS&CO believes that modifying the order will allow it 
to engage in the same lawful conduct (without disturbing the main 
purposes of the order) in which its competitors are free to engage and 
are in fact engaging, to the benefit of competition and, ultimately, 
consumers of apparel products. 

6 
/d. at 2. LS&CO believes that the order should not be construed to apply to a retail outlet 

wholly-owned by LS&CO, because LS&CO does not actually "authorize" such an outlet to sell any 
products. Nevertheless, to avoid any uncertainty concerning application of the order to LS&CO's 
wholly-owned retail operations, LS&CO requests that the order be modified to authorize the formation 
and operation of wholly-owned LS&CO retail stores. /d. at 2, 5-6. The Commission believes that 
"dealer" as used in the order does not apply to retailers that are wholly-owned by LS&CO, in light of 
Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 ( 1984) (coordinated activity of parent and 
wholly-owned subsidiary to be viewed as that of a single enterprise). 

7 
LS&CO "owned a small retail operation selling closeouts in the east, but had no meaningful 

presence in the retail market." /d. at 5. 

8 
/d. at I. 

9 
/d. at 1-2. 

10 /d. 
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Standards for Opening and Modification 

Section 5(b) of the FTC Act, 15 U.S.C. 45(b), provides that the 
Commission shall reopen an order to consider whether it should be 
modified if the petitioner "makes a satisfactory showing that changed 
conditions of law or fact" require such modification. A satisfactory 
showing sufficient to require such reopening is made when a request 
to reopen identifies significant changes in circumstances and shows 
that the changes eliminate the need for the order or make continued 
a placation of it inequitable or harmful to competition. 11 

The burden is on the petitioner to make the requisite satisfactory 
showing. The language of Section 5(b) plainly anticipates that the 
petitioner must make a "satisfactory showing" of changed conditions 
to obtain reopening of the order. The legislative history also makes 
it clear that the petitioner has the burden of showing, other than by 
conclusory statements, why an order should be modified. 12 If the 
Commission determines that the petitioner has made the required 
showing, the Commission must reopen the order to consider whether 
modification is required and, if so, the nature and extent of the mod
ification. The Commission is not required to reopen the order, how
ever, if the petitioner fails to meet its burden of making the satisfac
tory showing required by the statute. The petitioner's burden is not 
a light one given the public interest in repose and the finality of Com
mission orders. 13 

LS&CO Has Shown that Changed Conditions of Fact Require 
Reopening and Modifying the Order 

The 1976 complaint in this matter describes LS&CO as the larg
est apparel manufacturer in the world engaged in the manufacture, 
sale and distribution of a "wide variety of wearing apparel for men, 

11 
Louisiana-Pacific Corp., Docket No. C-2956, Letter to John C. Hart (June 5, 1986) ("L-P 

Letter") at 4. Cf United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992), 
where the court noted that "[a] decision to reopen does not necessarily entail a decision to modify the 
order. Reopening may occur even where the petition itself does not plead facts requiring modification." 

12 
The Commission may properly decline to reopen an order if a request is "merely conclusory 

or otherwise fails to set forth specific facts demonstrating in detail the nature of the changed conditions 
and the reasons why these changed conditions require the requested modification of the order." S. Rep. 
No. 96-500, 96th Cong., 1st Sess. 9-10 (1979). See also Rule 2.51 (b), which requires affidavits in 
support of petitions to reopen and modify. 

13 
See Federated Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public interest 

considerations support repose and finality). 
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women and children, including but not limited to jeans, slacks, shorts, 
shirts, jackets and related items." 14 At the time, LS&CO sold its 
products directly to numerous retail dealers located throughout the 
United States who in turn resold the products to the general public. 
Currently, LS&CO is the second largest producer of denim jeans in 
the United States 15 but faces competition from numerous other 
branded jeans manufacturers, many of which have vertically 
integrated into retailing through company-owned stores. 16 In 
addition, competition also is provided by a proliferation in private 
label jeans manufactured for and marketed by large retailers. 17 

When the order was issued, LS&CO, like its competitors, had no 
meaningful retail presence. Since the order was entered, however, 
many of LS&CO' s competitors have integrated into retailing, in order 
to showcase their products, market their complete lines, and demon
strate to their own retailer-customers the benefits of promoting the 
manufacturer's products. In view of these changed conditions, the 
order exerts an unintended chilling effect on LS&CO' s ability to par
ticipate in retailing in response to this development, because LS&CO 
may not influence "directly or indirectly, the price at which any deal
er may advertise, promote, offer for sale or retail." 18 The order's 
restriction on influence prices charged by retailers products inhibits 
LS&CO from becoming lawful retail joint ventures. 

LS&CO has made a satisfactory showing that changed conditions 
require the Commission to reopen the proceeding. The significant 
change in circumstances identified by LS&CO in support of its 
Petition is the fact that since the order was issued, "brand-only" retail 
stores have been established by many of LS&CO's competitors. 
LS&CO would like to open similar stores in a proposed joint venture 
with Designs, as part of an overall business strategy responsive to, 
among other things, competition in the marketing of casual apparel 
and jeans in the United States. 

LS&CO believes that establishment of the OLS stores is "vital to 
LS&CO.'s long-term competitive interests." 19 It hopes that the OLS 

14 
92 FfC at 172. 

15 
Petition Memorandum at 7. 

16 
/d. 

17 
/d. at 7-8. 

18 
92 FfC at 176. 

19 Declaration of Robert D. Rockey, President of Levi Strauss North America paragraph 2. 
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stores will position the Levi's brand in an environment that 
emphasizes LS&CO' s image, values and reputation, and provides 
consumers with the opportunity, in one store, to see a broad 
assortment of Levi's products. LS&CO also believes that once the 
OLS stores demonstrate the viability of dedicating retail space and 
substantial product assortments to LS&CO products, retailers may be 
persuaded to dedicate space to "focus areas" and in-store shops 
developed for the Levi's brands they carry. 20 

OLS stores are unlikely adversely to affect competition among 
apparel retailers in the United States. United States retail apparel 
sales are highly fragmented. More than 250,000 stores carry apparel 
products; of these, more than 200,000 stores sell only apparel and 
accessories, and 50,000 stores are primarily department, chain or 
general merchandise stores. 21 Even the largest retailers account for 
only a small percentage of apparel and jeans sales.22 Based on this 
data, LS&CO's OLS stores will account for a small fraction of the 
overall jeans volume and even less of overall casual apparel sales. 23 

The record evidence suggests that LS&CO lacks market power in 
the manufacturing of jeans and other casual wear and that the pro
posed joint venture will not have market power in apparel retailing. 
Without market power at either level of distribution, LS&CO' s 
retailing venture would be unlikely to give rise to anticompetitive 
effects. In the absence of likely anticompetitive effects, the order as 
modified would permit LS&CO flexibility to adopt new marketing 
strategies that may increase competition and benefit consumers. 

A modification of the order to clarify that it does not prohibit 
LS&CO from entering into otherwise lawful retail joint ventures is 
consistent with past Commission action involving other orders 
against per se unlawful conduct. In American Standard, Inc., 108 
FTC 181 (1986), and General Railway Signal Co., 110 FfC 143 
( 1987), the Commission modified a 1964 consent order24 to permit 

20 
Petition Memorandum at 13. 

21 
Petition Memorandum at 10-11. 

22 /d. 

23 
LS&CO's annual jeans volume in the United States amounts to approximately 57.5 million 

units of a total of about 300 million jeans units sold. The United States casual apparel industry has 
annual sales of approximately 2 billion units with LS&CO's products accounting for about 97 million 
units. /d. at 11-12. 

24 
See General Railway Signal Co., 66 FTC 882 ( 1964), order reopened and modified to provide 

for expiration (Aug. 29, 1994). 
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the respondents to engage "in conduct ... ancillary to and reasonably 
necessary for the formation or operation of a joint venture that is 
lawful under the antitrust laws."25 The order against the signaling 
companies broadly prohibited agreements with "any other person, 
persons or business entity not a party hereto." Concluding that the 
order was aimed at collusive agreements, the Commission modified 
the order so that the respondents could participate in otherwise lawful 
joint venture activity?6 Like the proposed modifications in General 
Railway Signal, LS&CO is requesting that the order be modified to 
permit lawful joint ventures.27 

The requested modification also is consistent with the 
Commission's previous action in Liquid Air Corporation of North 
America, et al., Docket No. C-2990, 94 FTC 390 (1979), and L 'Air 
Liquide S.A., Docket No. C-3216, 110 FTC 19 (1987). 

In those matters, the respondents, 28 in a joint petition, requested 
the Commission to modify the respective orders because, in essence, 
they required the respondents to obtain the prior approval of the 
Commission before undertaking purely internal business activities.29 

The Commission granted the petition on public interest grounds, stat
ing that the respondents had shown that the orders "impose[d] sub
stimtial costs on the respondents because they require[ d) the respon
dents to obtain the prior approval of the Commission in connection 
with the respondents, wholly internal activities."30 The Commission 
determined that "[s]uch internal activities would raise no competitive 

25 
108 FTC at 183. 

26 
/d. at 181. 

27 
Lawful joint ventures can generate efficiencies such as economies of scale, sharing risks, 

synergies resulting from pooling complementary resources and facilitating entry into new markets. See, 
e.g., Broadcast Music,/nc. v. CBS, 441 U.S. I, 20-23 (1979); Brunswick Corp., 94 FTC 1174, 1265 
( 1979), aff' din part and modified in part sub nom. Yamaha Motor Co. v. FTC, 657 F.2d 971 (8th Cir. 
1981 ), cert. denied, 456 U.S. 915 ( 1982). See also Copperweld Corp., 467 U.S. at 768, where the Court 
stated that "joint ventures, and various vertical agreements, hold the promise of increasing a firm's 
efficiency and enabling it to compete more effectively. Accordingly, such combinations are judged 
under a rule of reason, an inquiry into market power and market structure designed to assess the com
bination's actual effect." 

28 
At the time, L' Air Liquide was the parent of Liquid Air Corporation. 

29 
For example, under the orders, L' Air Liquide would have to obtain the prior approval of the 

Commission for a transaction in which it caused its subsidiary, Liquid Air Corporation, to acquire all 
or any part of another L' Air Liquide subsidiary. 

30 
See Order Reopening and Modifying Orders Issued on September 5, 1979, Against Liquid Air 

Corporation of North America and on July 15, 1987, Against L'Air Liquide Societe Anonyme Pour 
L'Etude Et L'Exploitation Des Precedes Georges Claude, Ill FTC 135, 137 (1988). 
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questions .... " 31 The Commission, citing Copperweld Corp., 467 
U.S. 752, concluded that application of the orders' prior approval 
provisions to respondents' "wholly internal activities" would not be 
consistent with the principle that the coordinated activity of a parent 
and its wholly-owned subsidiaries must be viewed as that of a single 
enterprise for Federal antitrust law purposes.32 

The Commission has recognized the need to avoid applying a 
consent order aimed at particular unlawful conduct to inhibit conduct 
that is lawful. For example, ·in Adolph Coors Company, 112 FTC 
191, 197 ( 1989), the Commission found that a general prohibition 
against Coors' hindering, suppressing or eliminating competition 
between or among distributors was unduly restrictive and overbroad 
and could have a chilling effect on Coors' ability to implement 
certain distributional efficiencies. 

In light of the competitive developments in the casual apparel and 
jeans retail distribution channels, the minimal foreclosure of these 
channels by implementation of the proposed LS&CO/Designs joint 
venture, and the fact that LS&CO' s competitors are not restricted by 
similar orders and indeed operate retail stores exclusively featuring 
their respective brands, the order should be modified to permit 
LS&CO to enter into lawful joint ventures in retailing. LS&CO will 
remain subject to all the requirements of the order in its dealings with 
independent retailer-customers. Any attempt by LS&CO to influence 
pricing by its independent dealers (including Designs, when acting in 
its capacity as an independent dealer) will remain subject to the 
requirements of the order in this case. 

LS&CO has made a satisfactory showing that reopening the 
proceeding and modifying the order is warranted by changed 
conditions of fact. Granting the Petition permits LS&CO to operate 
in the same manner as its competitors who have moved to a new 
marketing strategy. The order, as modified, retains the prohibition 
against fixing the prices at which independent retailers resell LS&CO 
products (as well as its other prohibitions). 

Accordingly, it is ordered, That this matter be and it hereby is re
opened and that the Commission's order in Docket No. 9081 be and 
it hereby is modified to include a new ending paragraph, as follows: 

31 /d. 

32 /d. 
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Provided, however, that the provisions of this order shall not be 
construed to prohibit conduct that is ancillary to and reasonably 
necessary for the formation and operation of retail stores either 
wholly-owned and operated or partially-owned by respondent, or its 
subsidiaries or affiliates, in a lawful joint venture. 
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ARMSTRONG CORK COMPANY 

SET ASIDE ORDER IN REGARD TO ALLEGED VIOLATION OF 
THE FEDERAL TRADE COMMISSION ACT 

AND SEC. 2(a) OF THE CLAYTON ACT 
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Docket C-1010. Consent Order, Nov. 3, 1965--Set Aside Order, Dec. 23, 1994 

The Federal Trade Commission has set aside a 1965 consent order with Armstrong 
Cork Company, (68 FTC 849), pursuant to the Commission's Sunset Policy 
Statement, under which the Commission presumes that the public interest 
requires terminating competition orders that are more than 20 years old. 

ORDER REOPENING PROCEEDING 
AND SETTING ASIDE ORDER 

On September 6, 1994, Armstrong World Industries, Inc. 
("Armstrong"), the successor to Armstrong Cork Company, filed a 
Petition to Reopen Proceedings and Set Aside Order ("Petition") in 
this matter. Armstrong requests that the Commission set aside the 
1965 consent order in this matter pursuant to Rule 2.51 of the 
Commission's Rules of Practice, 16 CFR 2.51, and the Statement of 
Policy With Respect to Duration of Competition Orders and 
Statement of Intention to Solicit Public Comment With Respect to 
Duration of Consumer Protection Orders, issued July 22, 1994, 
published at 59 Fed. Reg. 45, 286-92 (Sept. 1, 1994) ("Sunset Policy 
Statement"). In the Petition, Armstrong affirmatively states that it 
has not engaged in any conduct violating the terms of the order. The 
Request was placed on the public record, and the thirty-day comment 
period expired on October 14, 1994. No comments were received. 

The Commission in its July 22, 1994, Sunset Policy Statement 
said, in relevant part, that "effective immediately, the Commission 
will presume, in the context of petitions to reopen and modify exist
ing orders, that the public interest requires setting aside orders in ef
fect for more than twenty years." 1 The Commission's order in Dock
et No. C-1010 was issued on November 3, 1965, and has been in 
effect for more than twenty-nine years. Consistent with the Commis
sion's July 22, 1994, Sunset Policy Statement, the presumption is that 

1 
See Sunset Policy Statement, 59 Fed. Reg. at 45,289. 
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the order should be terminated. Nothing to overcome the presump
tion having been presented, the Commission has determined to re
open the proceeding and set aside the order in Docket No. C-1010. 

Accordingly, it is ordered, That this matter be, and it hereby is, 
reopened; 

It is further ordered, That the Commission's order in Docket No. 
C-1010 be, and it hereby is, set aside, as of the effective date of this 
order. 
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Re: 

HTIIORHS SOUTH SEMINOLE JOINT VENTURE 1229 

Response to Petition 

Petition of HTI/ORHS South Seminole Joint 
Venture to Quash or Limit Civil Investigative 
Demand. File No. 922-3278. 

August 12, 1994 

Dear Mr. Jones: 

This is to advise you of the Federal Trade Commission's ruling 
on the Petition to Quash or Limit Civil Investigative Demand 
("Petition") which you filed on behalf of your client, HTI/ORHS 
South Seminole Joint Venture ("South Seminole" or "Petitioner"), in 
the above-captioned matter. 

The ruling set forth herein has been made by Commissioner 
Deborah Owen pursuant to authority delegated under Commission 
Rule of Practice 2.7(d)(4). Pursuant to Rule 2.7(f), within three days 
after service of this ruling, Petitioner may file with the Secretary of 
the Commission a request that the full Commission review the ruling. 
The timely filing of such a request shall not stay the return date in 
this ruling, unless the Commission otherwise specifies. 

Commissioner Owen has carefully reviewed the Petition and 
accompanying exhibits. She has also considered the oral presentation 
on the Petition conducted on July 28, 1994, and the affidavits offered 
by Petitioner at that time. The Petition is denied in part, and granted 
in part. Petitioner's obligations under the Civil Investigative Demand 
("CID") are modified as set forth below. 

I. Background 

On February 24, 1994, the Federal Trade Commission approved 
a Resolution Authorizing Use of Compulsory Process in a Nonpublic · 
Investigation, thereby authorizing the use of compulsory process in 
an investigation to determine: 

whether Columbia/HCA Healthcare Corporation, any of its direct or indirect subsid
iaries, any affiliated companies, any acquired corporations including but not limited 
to HCA-Hospital Corporation of America and any of its direct or indirect subsid
iaries, any purchaser of any hospital of any such companies including but not 
limited to Behavioral Healthcare Corporation, any successors or assigns of any such 
companies, or others, may be engaging in or may have engaged in unfair or decep
tive acts or practices in connection with the advertising, promotion or marketing of 
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mental health care or substance abuse services or treatment in or affecting com
merce in violation of Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. 

One area of inquiry involves School Respond, a telephone coun
seling and referral program that served students, parents, and others 
in the Seminole County, Florida area. School Respond was operated 
by West Lake Hospital, a for-profit psychiatric hospital. Among the 
questions being investigated by the staff of the Bureau of Consumer 
Protection are whether Westlock Hospital (i) misrepresented the 
nature of the School Respond service and the credentials of School 
Respond personnel, and (ii) used unfair or deceptive means to recruit 
adolescents for admission to inpatient programs at Westlock Hospital. 
Westlock Hospital was owned by Hospital Corporation of America 
until December 1992. The facility was subsequently acquired by 
Petitioner, and renamed South Seminole Community Hospital. 

On June 21, 1994, as part of this investigation, aCID was issued 
to South Seminole. On June 27, 1994, a copy of the CID was served 
upon South Seminole. By letter dated June 28, 1994, pursuant to 
Rules 2.7(c) and 2.7(d)(3), the Associate Director of the Bureau of 
Consumer Protection extended until July 15, 1994 the time to 
produce documents and file a motion to quash. 

The CID requires, inter alia, the production of documents 
sufficient to show the identity (name, address, telephone number, and 
social security number) of each person who contacted School 
Respond for counseling or referral services, the persons or 
organizations to which each caller was referred by School Respond 
staff, and certain other information about the callers recorded by 
School Respond personnel. The CID specifically instructs South 
Seminole to redact any information "that would reveal the specific 
nature of the psychiatric or chemical abuse problem for which any 
person contacted or was referred to School Respond, or the specific 
nature of the treatment sought or obtained by any such person." 

On July 15, 1994, South Seminole filed this Petition, requesting 
that the Commission quash or limit the CID "insofar as it calls for the 
production of information identifying individuals" who called the 
School Respond hot line. 1 Petitioner states that such patient-

1 
Motion of HTIJORHS South Seminole Joint Venture to Quash or Limit Civil Investigative 

Demand at I. 
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identifying information is privileged, and that Petitioner does not 
intend to disclose such information except pursuant to a court order.2 

II. Analysis 

A. Psychotherapist-Patient Privilege 

South Seminole contends that all documents identifying the 
individuals who called School Respond (the "callers") are protected 
from disclosure by the psychotherapist-patient privilege codified in 
Florida Statute Section 90.503. In support of this claim, South 
Seminole has submitted affidavits from two psychiatrists urging that 
Commission staff not contact the callers and ask them questions 
about the School Respond program, because in their view, such 
action could be severely detrimental to the callers' mental health. As 
discussed below, South Seminole's claim of privilege is not 
supported by law or precedent. 

The purpose of this Commission investigation is to determine 
whether there has been a violation of a federal statute, specifically 
Section 5 of the Federal Trade Commission Act. The CID was issued 
and, if necessary, will be enforced in federal district court under 
another provision of the same statute, Section 20 of the Federal Trade 
Commission Act. The law is clear that a claim of privilege asserted 
against a federal agency conducting an investigation into possible 
violations of federal law is governed by the principles of federal 
common law; the existence of a privilege in state law does not 
control. See e.g., Linde Thomson Langworthy Kohn & Van Dyke, 
P.C. v. Resolution Trust Corp., 5 F.3d 1508, 1513 (D.C. Cir. 1993); 
Gilbreath v. Guadalupe Hosp. Found. Inc., 5 F.3d 785, 791 (5th Cir. 
1993); General Motors Corp. v. Director of Nat' I Inst. for Occupa
tional Safety & Health, 636 F.2d 163, 165 (6th Cir. 1980), cert. 
denied, 454 U.S. 877 (1981); FTC v. TRW, Inc., 628 F.2d 207, 210-
11 (D.C. Cir. 1980). 

The holdings of various federal appeals courts as to the existence 
and scope of the federal psychotherapist-patient privilege are not 
entirely consistent. One line of cases holds that under the federal 
common law, there is no such privilege. See, e.g., Hancock v. Hobbs, 
967 F.2d 462, 466 (11th Cir. 1992); In re Grand Jury Proceedings, 

2 
/d. at 10. 
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867 F.2d 562 (9th Cir.), cert. denied, 493 U.S. 906 (1989); Alexander 
v. Herbert, 150 F.R.D. 690, 695 (M.D. Fla. 1993). A second line of 
cases has recognized a narrow privilege applicable to confidential 
communications between a psychotherapist and a patient made for 
the purpose of diagnosis or treatment of a mental condition. See, e.g., 
In re Zuniga, 714 F.2d 632, 639-40 (6th Cir.), cert. denied, 464 U.S. 
983 (1983); In re the August, 1993 Regular Grand Jury, 1993 U.S. 
Dist. LEXIS 20065 (S.D. Ind. 1993); In re Grand Jury Subpoenas 
Duces Tecum, 638 F. Supp. 794, 799 (D. Me. 1986). However, even 
this limited privilege does not preclude the disclosure of the identity 
of a patient or the fact of treatment: 

The essential element of the psychotherapist -patient privilege is its assurance to the 
patient that his innermost thoughts may be revealed without fear of disclosure. 
Mere disclosure of the patient's identity does not negate this element. Thus, the 
Court concludes that, as a general rule, the identity of a patient or the fact and time 
of his treatment does not fall within the scope of the psychotherapist-patient 
privilege. 

In re Zuniga, 714 F.2d at 640.3 

South Seminole finds support for its privilege claim in only one 
case, National Transportation Safety Board v. Hollywood Memorial 
Hosp., 735 F. Supp. 423 (S.D. Fla. 1990). This authority is inappli
cable for two reasons. First, the Hollywood Memorial court, after 
noting that it was ruling on an issue that was (then) unsettled in the 
Eleventh Circuit, recognized a privilege in federal question civil 
litigation only as to the substance of communications between a 
psychotherapist and a patient. Second, this holding was implicitly 
overruled by the Court of Appeals for the Eleventh Circuit in 
Hancock v. Hobbs, where the court stated: "Federal common law 
does not recognize a psychiatrist-patient privilege." 967 F.2d at 466. 
We conclude therefore that South Seminole's privilege claim is 
without merit. 

B. Burden 

In his discussion of the psychotherapist-patient privilege, counsel 
for Petitioner urged the Commission to follow the precedent of 

3 
Counsel for Petitioner points out that this Petition is designed to protect the privacy interests 

of third parties (the School Respond callers) who have not had an opportunity to be heard. Contrary to 
counsel's suggestion, these factors are not unique to this case. See In re Zuniga, 714 F.2d at 640. 
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Hollywood Memorial, and consider whether the injury to the 
therapist-patient relationship incurred by disclosure is greater than 
the benefit gained in the correct resolution of this investigation, and 
any subsequent litigation. 735 F. Supp. at 424-25.4 In this connec
tion, Petitioner offered expert affidavits discussing the effects of 
disclosure, and raising serious concerns about potential damage to the 
patients involved and the psychotherapist-patient relationship 
generally. Because we·have determined that the analysis and holding 
of Hollywood Memorial are not applicable here, we do not address 
this balancing test in connection with the privilege issue. 

However, this is not to say that the important concerns raised by 
Petitioner are not relevant to the Commission. Recipients of Com
mission CIDs have often raised analogous concerns about the burdens 
of compliance. For example, we have heard and ruled on the assertion 
that staff contacts with customers may damage the relationship 
between those customers and the firm under investigation. See Brana 
Publishing, Inc., Federal Trade Commission Letter Ruling Re: 
Petition to Limit or Quash Civil Investigative Demand, File No. 872-
3209 (March 26, 1992); see also Hang-Ups Art Enterprises. Inc., 
Letter Ruling to David Steiner at 10-11 (March 31, 1992). We will 
therefore consider Petitioner's arguments as an objection to 
compliance with the CID on grounds of burden, even though they are 
not styled as such. 

The concerns raised by Petitioner here are more acute than the 
customer concerns raised in previous cases. However, the test is ba
sically the same: "whether the demand in unduly burdensome ... " 
FTC v. Texaco, Inc., 555 F.2d 862, 882 (D.C. Cir. 1978), cert. 
denied, 431 U.S. 974 (1977) (emphasis in original). The legitimate 
interests of the School Respond callers must be weighed against the 
Commission's obligation to conduct investigations. 

Further, we are cognizant of our obligation to promote the public 
interest, and to minimize any burden or adverse impact of the Com
mission's investigation on innocent third parties, even where that 
harm cannot be eliminated altogether. The CID has been narrowly 
drawn to protect from disclosure the specific nature of the psychiatric 
or chemical abuse problem that may have motivated a caller to con
tact School Respond. Staffs intention is to contact some number of 
callers and to inquire whether the caller would be willing, voluntarily, 

4 
Tr. at 12-14, 24-26; Petition at 7 n.3. 
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to cooperate with this investigation. No one will be compelled to 
reveal the content of a School Respond conversation, the nature of 
any personal or psychiatric problem, or the nature of any treatment. 

South Seminole has provided affidavits arguing that even these 
precautions may not be sufficient to avoid all harm. First, the 
affidavits suggest that a caller may consider that his privacy has been 
infringed when his identity as a School Respond caller is (without his 
consent) revealed to the Commission. In order to accommodate this 
concern, staff proposed at the outset that South Seminole itself 
contact the School Respond callers and inquire whether they would 
consent to the release of their identities to the Commission. South 
Seminole could then redact from responsive documents the names of 
callers who did not wish to have their identities disclosed. The 
Commission will make no attempt to compel South Seminole to 
cooperate with staff's investigation in the manner described; 
nonetheless, this appears to be a reasonable accommodation of the 
first privacy concern raised by Petitioner.5 

Second, the affidavits suggest that contacting a School Response 
caller and inquiring about the conduct and communications of School 
Respond personnel may be harmful to the caller's emotional well
being: "A reactivation of 'old wounds,' conflicts, and painful events 
that have already been put to rest could occur as a result of such a 
call."6 The Commission must, however, balance the potential that its 
investigation may cause injury against the potential that its investiga
tion may enable the Commission to uncover and remedy what are 
alleged to have been very serious violations of Section 5 of the 
Federal Trade Commission Act. The documents at issue here are 
critical to this investigation only by communicating with the callers 
can staff determine whether or not School Respond representatives 
made unfair or deceptive representations during telephone calls or 
other oral conversations with callers. We recognize that the 
relationship between a patient and a psychotherapist is extremely 
sensitive and private. But it is an unfortunate fact of life that people 
are sometimes betrayed by those in whom they place their deepest 
trust. Further, this CID is directed at determining whether School 
Respond functioned as a marketing tool, rather than strictly as a 

5 
During the hearing on this Petition, counsel for Petitioner indicated that he did not know 

whether, if a court ultimately rejects South Seminole's privilege claim, this compromise would be 
acceptable to South Seminole. Tr. at 17-18. 

6 
Quinones Aff. paragraph 6, Supplement to Petition (July 28, 1994). 
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therapeutic program. We would be doing no favor to patients by 
declaring that the conduct of hospitals in attracting the patronage of 
patients is immune from the scrutiny of the Federal Trade 
Commission and other law enforcement authorities. To bar the 
Commission from learning the identity of all psychotherapy patients 
would eliminate an irreplaceable source of information, with the 
practical effect of creating just such an immunity.7 

Finally, the affidavits raise a concern that someone other than the 
addressee (e.g., a parent) may open an inquiry letter from the 
Commission and thus inadvertently learn that the addressee had 
contacted School Respond. After the hearing on this Petition, staff 
proposed a strategy to minimize this risk: Staff's initial letter to the 
callers will invite their cooperation, but will not mention that the 
addressee had contacted School Respond, or that the staff obtained 
the addressee's name from South Seminole. 8 We believe that staffs 
proposal strikes an appropriate balance between the legitimate 
concerns raised by Petitioner and the Commission's investigative 
needs, and we direct staff to proceed in this manner. In order to 
permit staff to send such a general letter to the callers, some technical 

7 
In FTC v. Invention Submission Corp., 1991-1 Trade Cas. (CCH) paragraph 69,338 (D.D.C. 

1991), aff'd, 965 F.2d 1086 (D.C. Cir. 1992, cert. denied, 113 S.Ct. 1993), the United States District 
Court for the District of Columbia refused to block the Commission's access to customer lists, notwith
standing Invention Submission's claim that staff contacts with customers might damage the company's 
relationship with its customers. The court concluded: 

If this court were to acknowledge [Invention Submission's] highly speculative fears of 
damage to corporate reputation as adequate to defeat the agency's information requests, the 
FTC's subpoena power would be rendered powerless and serious investigation of corporate 
behavior would be a futile exercise. 

1991-1 Trade Cas. (CCH) paragraph 69,338 at 65,353. While the court did not restrict the staff's use 
of information gained through compulsory process, it acknowledged that the FTC had indicated that 
various protective measures would be taken, including limiting the number of customers contacted and 
informing those customers that the contact was part of an industry-wide investigation. Furthennore, the 
Commission did direct staff in that case to "take care to avoid undue harm to the company's legitimate 
business interests." File No. 882-3060 (Commission Letter Ruling to Edward B. Friedman, Sept. 25, 
1989 at 5). See also Letter Ruling to Edward B. Friedman, Oct. 4, 1991 at 15 n.l8 ("Absent specific 
evidence to the contrary, we assume that to be staff's standard operating procedure."). 

8 
More specifically, staff intends to send a letter to the callers explaining that the Federal Trade 

Commission is investigating the School Respond program and would like to speak with fonner Seminole 
County, Florida school students and others who might have relevant information from any source. 
Again. the letter will not mention that the addressees had contacted School Respond or that staff 
obtained their names from South Seminole. The letter will include a reply form to be returned by those 
callers who are willing to speak to Commission staff. This letter will be the only contact between 
Commission staff and any callers who do not wish to speak to staff. 
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modifications to the CID are required. Accordingly, the modifications 
ordered by this letter are set forth in Attachment "A" hereto.9 

On balance, although Petitioner raises several privacy-related 
concerns, we believe that the Commission's responsibility to protect 
vulnerable consumers, together with the unavoidable need for the 
information being sought in this matter, justify the disclosure of 
documents identifying individuals who called the School Respond 
hot line, under the conditions outlined in this opinion. As detailed 
herein, the method by which staff is directed to contact the School 
Respond callers should minimize any risk of discomfort, embarrass
ment, or emotional harm. 10 

III. Conclusion 

For the foregoing reasons, the Petition to Quash or Limit Civil. 
Investigative Demand is denied in part, and granted in part. South 
Seminole is directed to comply with the Civil Investigative Demand, 
as modified herein, on or before 5:00p.m. on August 26, 1994. 

Instruction 8: 

Instruction 9: 

ATTACHMENT A 

Modifications to CID 

Delete the phrase, "until after a court order has 
been obtained pursuant to the above-referenced 
regulations" 
Insert the following after the paragraph beginning 
with the phrase "Information to be Redacted": 
"The CID shall not require the submission of the 
name, address, telephone number and social 

9 
The primary modification to the CID is to require the deletion by Petitioner of identifying 

information concerning any persons who could be identified as drug or alcohol abusers. This 
modification is necessary to implement the plan to send a "neutral" letter to callers. Federal regulations 
would require detailed notice to any callers identified as drug or alcohol abusers of the agency's 
compliance with applicable federal regulations, and, necessarily, the contact with School Respond that 
occasioned the inquiry. See 42 CFR 261 et seq. 

10 
We note that the disclosure sought here is a restricted one. Because the documents are to be 

provided to the Commission pursuant to compulsory process in a law enforcement investigation, they 
will be subject to the statutory custodial protections and restrictions on disclosure provided by Section 
21(b) of the FTC Act, 15 U.S.C. 57b-2(b). See also Subsection 2l(f) of the same section (15 U.S.C. 
57b-2(f)), which provides an exemption from mandatory disclosure under the FOIA for such documents, 
and Section 10 of the FTC Act (15 U.S.C. 50), which provides criminal fines and penalties for 
unauthorized public disclosure of such information. 
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security number of any person who could be 
identified as a drug or alcohol abuser by any 
information relating to the persons or organiza
tions to which School Respond referred such 
person, and South Seminole shall redact such 
information from any responsive documents. The 
CID also shall not require the submission of the 
name, address, telephone number and social 
security number of the parent of any person who 
could be identified as a drug or alcohol abuser by 
any information relating to the persons or 
organizations to which School Respond referred 
such person, and South Seminole shall redact such 
information from any responsive documents." 
Delete the phrase "(even after a court order has 
been obtained pursuant to 42 CFR 2.1 et seq.)" 

Specification 1: Insert the following at the end of the specification: 
"Provided, however, that South Seminole shall 

redact from documents responsive to this specifi
cation any information required to be redacted by 
Instructions 8-9." 

Specification 2: Insert the following at the end of the specification: 
"Provided, however, that South Seminole shall 

redact from documents responsive to this specifi
cation any information required to be redacted by 
Instructions 8-9." 

Specification 3: Delete the following: "(even after a court order 
has been obtained pursuant to 42 CFR 2.1 et 
seq.)" 
Delete the following at the end of the specifica
tion: ", and The Company shall redact such infor
mation from any responsive documents" 
Insert the following at the end of the specification: 
"South Seminole shall redact from documents re
sponsive to this specification any information re
quired to be redacted by Instructions 8-9." 
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Re: Petition of Mortgage Credit Reports, Inc. to Quash Four 
Civil Investigative Demands. File No. 922-3339. 

August 26, 1994 

Dear Mr. Blanton: 

This is to advise you of the Federal Trade Commission's ruling 
on the Petition to Quash Civil Investigative Demands ("CIDs"), 
which you filed on behalf of your client, Mortgage Credit Reports, 
Inc. ("MCR" or "Petitioner"). 

The ruling set forth herein has been made by Commissioner 
Deborah Owen pursuant to authority delegated under Commission 
Rule of Practice 2.7 (d) (4). 1 Although Rule 2.7(f) provides that, 
within three days after service of this decision, Petitioner may file 
with the Secretary of the Commission a request for full Commission 
review, the Commission has determined to extend the period within 
which Petitioner must file a request for full Commission review, 
should Petitioner desire to make such a request.2 In light of the 
recent unexpected hospitalization of Petitioner's counsel and his on
going convalescence, the Commission has determined that Petitioner 
may file a request for review, pursuant to Rule 2.7(f), within seven 
days after service of this decision. Whatever briefs or other material 
the Petitioner wishes the Commission to consider in reviewing this 
decision must accompany any such request in order to be considered 
as timely filed. The timely filing of such a request shall not stay the 
return date set forth in this ruling, unless the Commission otherwise 
specifies. 

Commissioner Owen has carefully reviewed the Petition and 
accompanying exhibits. She has also considered the oral presentation 
on the Petition conducted on August 18, 1994. The Petition is denied 
in its entirety for the reasons stated below. 

1 
16 CFR 2.7(d)(4) (1994). The Commission's Rules of Practice are published at Title 16 of the 

Code of Federal Regulations, Parts 0- 5. 
2 . . . . . . . 

CommiSSioner Owen requested that the full CommiSSion authonze an extension of time. from 
three to seven days. within which Petitioner may file a request for full Commission review. On August 
26, 1994, the Commission authorized this extension of time. 
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I. Background 

These CIDs arise in the context of the Commission's investigation 
of certain business practices of consumer reporting agencies to 
determine whether they are or may be engaged in acts or practices in 
violation of Section 5 of the Federal Trade Commission Act, 15 
U.S.C. 45, as amended, and of the Fair Credit Reporting Act 
("FCRA"), 15 U.S.C. 1681 et seq. MCR is a company that provides 
consumer credit reports on mortgage applicants to mortgage lenders, 
also known as a credit reporting agency. See 15 U.S.C. 168la(f). 

On June 27, 1990, the Commission approved a resolution 
authorizing the use of compulsory process in its investigation of 
unnamed consumer credit reporting agencies. Commission staff 
issued its initial access letter to MCR on August 27, 1992. MCR 
submitted a letter responding to the access request on September 25, 
1992. Commission staff was permitted to visit MCR's offices on 
March 9, 1993 to review documentary materials. Because staff sought 
documents which MCR was unwilling to produce without 
compulsory process,3 on July 8, 1994 the Commission issued to MCR 
the four civil investigative demands at issue in this Petition. The 
CIDs in this matter seek: ( 1) documents relating to a sample of 
consumer disputes filed with MCR, including related consumer 
reports prepared by MCR; (2) documents and information relating to 
consumer reports furnished in response to applications for mortgages 
of less than $50,000; (3) the identity of the MCR employees most 
knowledgeable about MCR's computer records; and (4) the oral 
testimony of the Vice President and the Profit and Loss Supervisor of 
MCR. The CIDs specified varying return dates.4 

Petitioner objected to producing information sought under the 
CIDs. On July 13, 1994, Petitioner's counsel and the Commission's 
investigating staff discussed MCR's concerns, which were later 
memorialized in writing. See Letter from Edward Blanton, Jr. to 
Ronald G. Isaac, FTC Division of Credit Practices (July 14, 1994). 

MCR advances several arguments in support of its Petition: (1) 
MCR has cooperated fully with staff in its investigation to date; (2) 
almost all of the information sought in the CIDs is information which 

3 
[Redacted] 

4 
The CID for documentary material indicated a return date of August ll, 1994, while the CID 

for written interrogatories specified a July 28, 1994 return date. The two CIDs for oral testimony 
included a September 8, 1994 return date. 



1240 FEDERAL TRADE COMMISSION DECISIONS 

Response to Petition 118 F.T.C. 

MCR does not maintain in the ordinary course of its business; (3) 
Commission staff has misled MCR about the reasons for this 
investigation; ( 4) one Commission staff member is pursuing this 
investigation as a personal vendetta against MCR in retaliation for 
"minor inconveniences" caused by MCR's preparation of an 
inaccurate credit report on him; and (5) MCR is entitled to know 
what complaints are being investigated, and what evidence suggests 
that violations may have occurred, before it provides any further 
information to the FTC. At the August 18 hearing on its Petition, 
MCR raised a variation on the fifth argument in support of its 
Petition, contending that it has a constitutional right to confront its 
accusers whose complaints underlie this investigation. 

Petitioner's objections to the CIDs are discussed below. 

II. Petitioner's Objections 

A. Petitioner has cooperated fully in staffs investigation to date. 

Petitioner contends that it has been cooperative with Commission 
staff throughout the last two years and that its cooperation has been 
premised upon its understanding that this investigation is being 
conducted as part ofthe Commission's general oversight authority in 
enforcing the FCRA. Petitioner argues that it first learned that staff 
had complaints against the company during the July 13 discussion 
between staff and Petitioner's counsel, following issuance of the 
CIDs. Having learned of these complaints, Petitioner now refuses to 
comply with the CIDs until staff discloses what complaints are being 
investigated, and what evidence in staffs possession suggests that 
violations of the FCRA may have occurred. 5 

Petitioner agreed to respond to staffs August 27, 1992 initial 
access letter and provided voluntarily, in lieu of compulsory process, 
information and documents. 6 See 15 U.S.C. 52b-2(f). [Redactedf 

5 The argument that Petitioner is entitled to such information from Commission staff is discussed, 
infra, at Section II.E. 

6 
As previously noted, MCR sent a letter responding to staffs initial access request on September 

25, 1992. MCR also permitted two Commission staff members to visit the company's offices and meet 
with certain MCR personnel and review documentary materials approximately six months later in March 
1993. 

7 
Staff sought, inter alia, files in connection with consumers who had disputed the accuracy or 

completeness of information that MCR had reported about them. 
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[Redacted]8 Following telephone discussions with Commission staff, 
MCR agreed to permit Commission staff to inspect, inter alia, 
consumer files, including dispute files; however, MCR refused .to 
supply staff with copies of consumer credit reports9 found within the 
files staff inspected, unless staff obtained an "administrative 
subpoena" for such documents. 10 Staff sought process to compel 
production of this and other information within MCR's files. 

The foregoing facts belie Petitioner's assertion that it has been 
fully cooperative with Commission staff in this investigation. To the 
extent that MCR has in its possession, custody, or control any con
sumer report covered by the CIDs, MCR's refusal to produce has no 
legal basis .. The FTC has the authority to obtain consumer credit 
reports from consumer reporting agencies for enforcement purposes 
without regard to the Act's restrictions on the purposes for which 
such agencies may otherwise furnish consumer reports. 11 Petitioner 

8 
[Redacted] More recently, MCR has taken the position that credit reports prepared by the 

Petitioner are not retained in the company's consumer files. See MCR Petition to Quash Hearing 
Transcript at 17. [Redacted] We note that the CIDs expressly require MCR to produce all responsive 
materials, including computer records that are retained on magnetic media. See Civil Investigative 
Demand for Documentary Material, Instruction 5. In addition, two specifications in the CID for 
document material specify that MCR shall "produce all documents, including computer records." To the 
extent that any documentary materials are responsive to the CID specifications and are within MCR's 
possession, custody or control, as defined in the CID, MCR must produce them, whether in hard copy 
or electronic format. 

9 
The term "consumer report" refers to any written, oral, or other communication of any informa

tion by a consumer reporting agency bearing on a consumer's credit worthiness, credit standing, credit 
capacity, character, general reputation, personal characteristics, or mode of living which is used or 
expected to be used or collected in determining the consumer's eligibility for, inter alia, credit. 15 U.S.C. 
1681a(d). 

10 
[Redacted] 

II 
The FCRA states, in pertinent part, that: 

The Federal Trade Commission shall have such procedural, investigative, and enforce
ment powers, including the power to issue procedural rules in enforcing compliance 
with the requirements imposed under this title and to require the filing of reports, the 
production of documents. and the appearance of witnesses as though the applicable 
terms and conditions of the Federal Trade Commission Act were part of this title. 

15 U.S.C. 1681s (Emphasis added). The FTC Act further provides that, for purposes of the FTC 
Act, the Commission: 

[S]hall at all reasonable times have access to, for the purpose of examination, and the 
right to copy any documentary evidence of any person, partnership. or corporation 
being investigated or proceeded against; and the Commission shall have power to 
reguire by subpoena the attendance and testimony of witnesses and the production of 
all such documentary evidence relating to any matter under investigation .... 

15 U.S.C. 49. Courts have construed these statutory provisions to mean that the Commission need not 
obtain a court order or permission of affected consumers in order to compel disclosure of consumer 
reports from credit reporting agencies in view of the Commission's role as enforcer of the FCRA. FTC 
v. Manager, Retail Credit Co., Miami Branch Office, 515 F.2d 988,997 (D.C. Cir. 1975). 
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asserted at the August 18 hearing, [Redacted]. 12 To the extent that 
Petitioner does not have such a document, in any form, in its posses
sion, custody, or control, it, of course, has no obligation to produce 
such a document. See File No. 912-3071 (Commission Ruling in 
Petition of Yarnell Enterprises, Inc. to Quash Specification of Civil 
Investigative Demand, October 25, 1991). However, to the extent 
that any computer files would be covered by the CID, Petitioner is 
obligated to produce these in accordance with the CID' s instructions. 

Any cooperation that Petitioner previously may have extended 
toward the Commission, provides no basis on which to challenge 
compulsory process. A firm might be ninety-five percent cooperative 
with staffs requests for information, for example, but even such a 
high degree of cooperation would not serve as a basis to withhold the 
remaining five percent of materials sought via compulsory process. 
Petitioner's cooperation is peripheral; the salient issues before the 
Commission in its consideration of a Petition to Quash are burden 
and relevance, issues that have not been raised here. Accordingly, 
Petitioner's objection to complying with the CIDs on grounds that it 
has been cooperative with staffs investigation is hereby denied. 

B. Information specified in the C/Ds is not 
maintained in the ordinary course of business. 

Petitioner seeks to quash the CIDs because they seek materials 
that are not retained in MCR's files. Petitioner refers specifically to 
consumer credit reports for mortgages in amounts less than $50,000. 13 

At the hearing on MCRs Petition, [Redacted]. 14 The fact that twenty
one of the twenty-eight consumer files produced by MCR following 
staffs on-site visit contain the consumer's loan application which 
specified the loan amount sought by the consumer applicant suggests · 
that this information is available with respect to some consumers. 
Accordingly, to the extent such doct¥ments exist and are covered by 
the CIDs, they must be produced. Documents not within MCR' s 
possession, custody or control are not within the scope of the Com
mission's compulsory process. 15 U.S.C. 57b-l(c)(l). Simply put, 
MCR is not required to manufacture materials in responding to the 

12 
[Redacted] MCR Petition to Quash Hearing Transcript at 28. 

13 
See Petition paragraph 9. 

14 
MCR Petition to Quash Hearing Transcript at 25. 
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CIDs, however, to the extent that responsive materials are within the 
company's possession, custody or control, it must produce them. 
Hence, Petitioner's objection to the CIDs on this basis is denied. 

C. MCR was misled about the reasons for this investigation. 

Both in its Petition and at the oral hearing, MCR has argued that 
Commission staff initially represented that its investigation was based 
on the Commission's general FCRA oversight and enforcement au
thority, and that, more recently, staff has indicated that the investiga
tion is also based upon complaints against the company. Commission 
staff denies that it has misled MCR in any way in connection with the 
basis for this investigation. For the reasons set forth below, we find 
it unnecessary to resolve the factual dispute between Petitioner and 
Commission staff. Petitioner implicitly draws a legal distinction 
between Commission investigations that are prompted by consumer 
complaints versus those that are initiated solely on the basis of the 
agency's general statutory enforcement authority. We find this to be 
a distinction without any legal significance, and note that Petitioner 
has cited no legal authority to the contrary. 

As set forth below, staffs August 1992 access letter clearly com
plies with Commission Rule 2.6, which provides that: 

Any person under investigation compelled or requested to furnish information or 
documentary evidence shall be advised of the purpose and scope of the 
investigation and of the nature of the conduct constituting the alleged violation 
which is under investigation and the provisions of law applicable to such violation. 

Staff's initial access letter to MCR succinctly stated the reasons for 
this investigation and the authority for staffs inquiry: 

The Federal Trade Commission is responsible for enforcement of the Fair Credit 
Reporting Act ... This office is currently conducting an inquiry to determine 
whether the practices of Mortgage Credit Reports, Inc .... violate the FCRA, 
including Section 607(b) of the Act ... or other statutes enforced by the Federal 
Trade Commission. 15 

15 
Letter from Ronald G. Isaac to Edward L. Blanton, Jr., (August 27, 1992) at I. Here, the 

explicit reference to Section 607(b) of the FCRA, a statute that governs very specific types of conduct, 
satisfies both the requirement that the agency advise persons under investigation of the nature of the 
conduct constituting the alleged violation under investigation, as well as the requirement that the provi
sions of law applicable to such violation be specified. As one court has stated, "an agency will be 
deemed to have given adequate notice of the purposes of an investigation by reciting its statutory duties 
when the statutes themselves alert the parties to the purposes of the investigation." FTC v. Carter, 636 
F.2d 781, 787 (D.C. Cir. 1980). 
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At the oral hearing on its Petition, MCR's counsel contended that the 
term "inquiry" in this letter was unclear and that he was not aware, 
on the basis of this letter, that Commission staff was conducting an 
investigation of his client. 16 We fail to perceive any distinction 
between an inquiry and an investigation. 17 [Redacted]. 18 

In addition to staffs explanation of the purpose and nature of this 
investigation as described in its initial access letter, the Commission 
has also adequately advised MCR of the purpose and nature of this 
investigation, viz., "[t]o determine whether unnamed consumer re
porting agencies or others are or may be engaged in acts or practices 
in violation of Section 5 of the Federal Trade Commission Act ... 
and of the Fair Credit Reporting Act .... " 19 We conclude that this 
statement, in conjunction with the quoted excerpt from staffs initial 
access letter, clearly advises Petitioner of the scope of this investiga
tion. Petitioner has failed to supply any authority to support its 
assertion that it has a right to know, in addition to the nature and 
scope of the investigation, the circumstances that prompted it, i.e., 
whether staffs investigation is based on the Commission's general 
oversight authority of the FCRA or based upon consumer complaints 
against the company. Accordingly, we conclude that Petitioner has 
been adequately advised of the purpose and basis for this investiga
tion and hereby deny its objection to the CIDs on grounds that it has 
been misled with respect to the basis for this investigation. 

D. Investigation is retaliatory. 

Petitioner argues that this investigation was initiated and is being 
conducted as a "personal vendetta" by a Commission staff member. 
We find that Petitioner's mere assertions fail to satisfy the threshold 
requirement established by applicable case law to demonstrate 

16 C . · Q h . T . 8 M R Petttton to uas Heanng ranscnpt at . 

17 
Moreover, staffs access letter explicitly referred to "a law enforcement investigation" in a later 

reference to Section 21 (f) of the Federal Trade Commission Act, 15 U.S.C. 57b-2(t), which provides that 
all documents and information provided voluntarily in lieu of compulsory process in a law enforcement 
investigation will be exempt from public disclosure under the Freedom of Information Act. See Letter 
from Ronald G. Isaac to Edward L. Blanton, Jr., (August 27, 1992) at 7. 

18 
Letter from Edward L. Blanton, Jr. to Ronald G. Isaac, (September 25, 1992) at I. 

19 
Resolution Directing Use of Compulsory Process in Nonpublic Investigation, File No. 902-

3267 (June 27, 1990). This resolution accompanied the CIDs issued to MCR in July 1994. 
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agency misconduct.20 The facts indicate that the staff member, 
having applied for a mortgage, learned that his credit report prepared 
by MCR contained inaccuracies. Aside from this complaint, however, 
staff has learned of other consumer complaints against MCR. 
Accordingly, Petitioner is incorrect in attributing this investigation to 
any one complaint, and its objection to the CIDs based on 
Commission staff misconduct is denied.21 

E. MCR is entitled to know what complaints are being investigated. 

The fundamental argument underlying MCR's Petition is that the 
company is entitled to know what complaints are being investigated 
and what evidence suggests that violations may have occurred before 
it provides further information to Commission staff. Petitioner cites 
no legal authority for this argument in its papers and cited none when 
specifically asked during the oral hearing on its Petition.22 In effect, 
Petitioner seeks to conduct discovery to learn what information staff 

20 
See File No. 831-0085 (Commission Ruling on Petition of Diamond Dealers Club, Inc. to 

Quash Subpoenas, Letter to Hyman Bravin, Esquire, August 27, 1984 (finding that "bare bones" 
allegations of agency misconduct were "purely speculative"). In Diamond Dealers Club, Inc., the 
petitioner alleged that Commission staff had exercised improper conduct and sought, on this basis, 
deposition discovery from staff attorneys. In its letter ruling, the Commission concluded that petitioners' 
speculative allegations failed to satisfy the threshold requirement established by applicable case law for 
permitting discovery from the Commission's staff attorneys. Cf United States v. Lirron Indus., Inc., 462 
F.2d 14, J 7 (9th Cir. 1972) (stating that courts do not normally consider assertions of administrative 
prejudice prior to completion of an adjudicative proceeding and holding that Litton's allegations were 
"purely speculative" and did not rise to the level to warrant interruption of the adjudicative hearing). 

21 
We note that it is the responsibility of Commission staff to pursue indications of possible law 

violations. When an investigation is conducted at least in part on the basis of a complaint of a Commis
sion employee -- particularly a member of Commission staff with possible direct involvement in the 
investigative process -- staff customarily exercises the utmost caution to avoid the appearance of 
impropriety. 

22 
COMMISSIONER OWEN: Can I ask you, Mr. Blanton, do you have some precedent at the 

investigative stage for refusing to tum over relevant information in light of an inability to know 
the identity of particular complainants? Do you have federal court precedents on that point? 
MR. BLANTON: No, and in fact I have not looked. I'm relying on my general understanding of 
what the common law of England and the United States has been since 1215. 
COMMISSIONER OWEN: Is that true with respect to the investigative stage as opposed to the 
trial stage? 
MR. BLANTON: We're taking the position that we in the investigative stage do not wish to 
produce any evidence until we know what the charges are and the complaints are. 

MCR Petition to Quash Hearing Transcript at 11-12. 
Although Petitioner's counsel offered to provide a supplemental submission discussing the law on 

this point, such information has not been provided. We note that Petitioner was required to submit all 
supporting materials at the time its Petition was filed. See Commission Rule 2.7(d) (requiring that a 
timely filed petition "shall set forth all assertions of privilege or other factual and legal objections to the 
subpoena or civil investigative demand including all appropriate arguments. affidavits and other 
supporting documentation") (Emphasis added). 
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has obtained during its investigation. Petitioner again fails to cite any 
authority to support its argument, which runs contrary to Supreme 
Court precedent: 

[The Commission's] rules draw a clear distinction between adjudicative proceed
ings and investigative proceedings. Although the latter are frequently initiated by 
complaints from undisclosed informants and although the Commission may use the 
information obtained during investigations to initiate adjudicative proceedings, nev
ertheless, persons summoned to appear before investigative proceedings are entitled 
only to a general notice of 'the purpose and scope of the investigation,' and while 
they may have the advice of counsel, 'counsel may not, as a matter of right, other
wise participate in the investigation.' 

Hannah v. Larche, 363 U.S. 420,446 (1960) (citations omitted); see 
also File No. 761-0083 (Commission Ruling in Motion of General. 
Motors Corp., et al. to Quash Proceedings, Letter to Thomas A. 
Gottschalk, Esquire, Sept. 26, 1979). 

Though not raised specifically in its Petition, at the hearing coun
sel proffered another variation on its argument: that Petitioner is 
resisting compliance with the CIDs because it has a constitutional 
right to confront its accusers -- referring to individuals that have 
lodged complaints against the company. We hold that Petitioner's 
reliance on the Sixth Amendment's Confrontation Clause23 is inap
propriate in this instance. The Sixth Amendment expressly states that 
"[i]n all criminal prosecutions, the accused shall enjoy the right ... 
to be confronted with the witnesses against him .... "24 

Petitioner's argument is misplaced as it does not apply to the 
investigative activities of a law enforcement agency with solely civil 
jurisdiction. This point is well established in the case law. See 
generally, SEC v. Jerry T. O'Brien, Inc., 467 U.S. 735, 742 (1984); 
United States v. Ward, 448 U.S. 242, 248 (1980) (stating that "the 
protections provided by the Sixth Amendment are available only in 
'criminal prosecutions'"); Austin v. United States, 113 S.Ct. 2801, 
2804 (1973). Moreover, even in the criminal setting, "the right to 
confrontation is basically a trial right." Barber v. Page, 390 U.S. 719, 
725 (1968). Accordingly, Petitioner's objection to the CIDs on 
grounds that it is entitled to confront its accusers is denied. 

23 
Although Petitioner's counsel did not specify which constitutional provision was allegedly 

being abridged in this instance, we assume that counsel was referring to the Sixth Amendment to the 
U.S. Constitution. 

24 
U.S. Const. amend. VI. 
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We conclude that Commission staff has no obligation to advise 
MCR of the information that it may possess concerning potential law 
violations at this stage of the investigation. The requested information 
sought by the Commission is only required to be reasonably relevant 
(and not unduly burdensome) to its investigation, the boundary of 
which may be drawn "quite generally," in large part because at the 
investigative stage of a proceeding, the Commission need only have 
a "suspicion that the law is being violated in some way."25 Hence, 
Petitioner's objection to the CIDs on grounds that it has a right to 
obtain the identities of individuals who have lodged complaints 
against it is hereby denied. 

III. Conclusion 

For the foregoing reasons, the Petition to Quash four Civil Inves
tigative Demands filed by Mortgage Credit Reports, Inc. is denied in 
its entirety. Pursuant to Rule 2.7(e), MCR is directed to comply with 
the CIDs as follows: ( 1) CID for documentary material - by 5:00 
p.m. on September 30, 1994; (2) CID for written interrogatories and 
report- by 5:00p.m. on September 15, 1994; (3) CIDs for oral testi
mony of Josephine Ore and Laura Anderson Gillen- as scheduled by 
Commission staff, but not to occur earlier than October 24, 1994. 

Within seven days after service of this ruling, Petitioner may file 
with the Secretary of the Commission a request that the full 
Commission review the ruling. Commission Rule of Practice 4.4(b) 
provides that a document shall be deemed filed when it is received by 
the Office of the Secretary. See 16 CFR 4.4(b ). The timely filing of 
such a request shall not stay the return date of this ruling, unless the 
Commission otherwise directs. 

25 
See FTC v. Invention Submission Corp, 965 F.2d I 086, I 090 (D.C. Cir. 1992), cert. denied, 

113 S.Ct. 1255 (1993). 
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Re: Petition of Michael DiMattina, M.D. to Limit or 
Quash Civil Investigative Demands. 
File No. 932-3314. 

October 21, 1994 

Dear Mr. Eaton: 

This is to advise you of the Federal Trade Commission's ruling 
on the Petition to Limit or Quash Civil Investigative Demands 
("Petition") which you filed in the above-captioned matter on behalf 
of your client, Michael DiMattina, M.D. ("Petitioner"). 

The ruling set forth herein has been made by Commissioner 
Roscoe B. Starek, III, pursuant to authority delegated under 
Commission Rule of Practice 2.7(d)(4). Pursuant to Rule 2.7(t), 
within three days after service of this ruling, Petitioner may file with 
the Secretary of the Commission a request that the full Commission 
review the ruling. The timely filing of such a request shall not stay 
the return date with regard to these CIDs, unless the Commission 
otherwise specifies. 

Commissioner Starek has reviewed the Petition and accompany
ing exhibits. He also has considered the oral presentation on the 
Petition made on September 26, 1994, and the letter submission made 
by Petitioner on September 28, 1994. The Petition is denied. 

I. Background 

Petitioner, through Michael DiMattina, M.D., P.C. and Dominion 
Fertility & Endocrinology ("DF"), offers infertility services to the 
public. In 1992 and 1993, Petitioner held seminars at which 
infertility services were discussed. Staff is investigating, among 
other questions, whether Petitioner or DF (i) misrepresented the 
success rates of fertility procedures he offers and (ii) misrepresented, 
or made a material omission regarding, the side-effects of certain 
prescription drugs utilized during these procedures. 

On August 3, 1994, the Federal Trade Commission approved a 
Resolution Authorizing Use of Compulsory Process in a Nonpublic 
Investigation, thereby authorizing the use of compulsory process in 
an investigation: 
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To determine whether Michael DiMattina, M.D., Michael DiMattina, M.D., P.C., 
Dominion Fertility & Endocrinology Institute, or others, engaged in providing 
infertility services to consumers through the use of assisted reproductive technolo
gies, have engaged in or are engaging in unfair or deceptive acts or practices in or 
affecting commerce in violation of Section 5 of the Federal Trade Commission Act, 
15 U.S.C. 45, in connection with the advertising or marketing of said services, 
including but not limited to false and unsubstantiated representations concerning 
patients' success in achieving live births and the side effects of using fertility drugs. 
This investigation is also to determine whether Commission action to obtain redress 
of injury to consumers or others would be in the public interest. 

On August 23, 1994, as part of this investigation, a CID for 
Written Interrogatories and a CID for Documents were issued to 
Petitioner. On September 19, 1994, Petitioner submitted a "Petition 
of Michael DiMattina, M.D. To Limit or Quash Civil Investigative 
Demands." 

II. Analysis 

A. Patient Names, Addresses, and Telephone Numbers 

Petitioner requests that the Commission quash or limit Specifica
tion 3 of the CID for interrogatories and Specification 2 of the CID 
for documents. Specification 3 of the CID for interrogatories directs 
Petitioner to: 

Provide the names, home addresses, and home telephone numbers of each person 
who attended [Petitioner's] "Fertility Seminar-- ART" given in March, June and 
December of 1992, and April and June of 1993, including those for each 
anonymous "affiant" included in [Petitioner's] submission to the Federal Trade 
Commission dated June 14, 1994. 1 

Similarly, Petitioner objects to Specification 2 of the CID for docu
ments, which demands: 

All reservation sign-up sheets or lists for [Petitioner's] "Fertility Seminar- Assisted 
Reproductive Technologies" for seminars conducted in [sic] March, 1992 to the 
present. 

1 
In an effort to respond to staffs desire to obtain infonnation regarding representations made at 

the seminars, Petitioner submitted affidavits from persons who had attended the events. These affiants, 
however, were identified only by initials. 
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Staff seeks this information with the intention of contacting individ
uals who attended the seminars, in order to determine what repre
sentations were made there. Petitioner asserts that compliance with 
these requests would violate the constitutional right of privacy of the 
persons so identified, and would violate his obligation under the 
Hippocratic Oath and state law to maintain confidentiality of patient 
information. Petitioner requests that the specifications be quashed or, 
in the alternative, limited to avoid unnecessarily burdening his 
patients and irreparably damaging his reputation and business. 

i. Constitutional Right of Privacy2 

Petitioner argues that compelled provision of the identities of the 
seminar attendees to staff, so that staff may contact them, would 
violate the attendees' right of privacy. In Whalen v. Roe, 429 U.S. 
589 ( 1977), the Supreme Court indicated, without deciding, that 
individuals may have a constitutionally protected privacy interest in 
records reflecting their medical histories. Subsequently, lower courts 
have recognized the existence of a privacy interest in medical 
information. E.g., In reSearch Warrant (Sealed), 810 F.2d 67, 71 
(3d Cir. 1987); U.S. v. Westinghouse Electric Corp., 638 F.2d 570, 
577 (3d Cir. 1980). 

Nonetheless, "even material which is subject to protection must 
be produced or disclosed upon a showing of proper governmental 
interest." Westinghouse, 638 F.2d at 577. The following factors are 
pertinent to a determination to require disclosure of personally sensi
tive information: the type of record requested; the information it 
does or might contain; the potential for harm in any subsequent non
consensual disclosure; the injury from disclosure to the relationship 
in which the record was generated; the adequacy of safeguards to 
prevent unauthorized disclosure; the degree of need for access; and 
whether there is an express statutory mandate, articulated public 
policy, or other recognizable public interest militating in favor of 
access. Westinghouse, 638 F.2d at 578. 

In Westinghouse, for example, the court was faced with a request 
of the National Institute for Occupational Safety and Health to obtain 
employee medical records expected to reveal whether exposure to a 

2 
For the purposes of this ruling we assume, without deciding, that Petitioner has standing to 

assert privacy rights on behalf of his patients. See Griswold v. Connecticllf, 381 U.S. 479, 481 ( 1965); 
In re Search Warrant (Sealed), 810 F.2d 67, 69 (3d Cir. 1987). 
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particular substance was associated with occupational asthma. It 
ruled that medical records containing primarily routine test results 
were private, but not sensitive, and that disclosure of this information 
was not likely to inhibit the employees from undergoing the required 
subsequent periodic examinations. The court ordered Westinghouse 
to permit access to the medical records after determining that there 
existed sufficient statutory and regulatory safeguards against further 
unauthorized disclosure, in order to facilitate the strong public 
interest in conducting research regarding occupational safety. 

The information sought by the CIDs in the present case would 
result in only a minimal disclosure of the personal matters which 
citizens have an interest in protecting from disclosure. Staff desires 
to interview attendees about the representations made by Petitioner; 
staff does not intend to question the attendees about their own medi
cal histories. Although the disclosure that an individual attended one 
of Petitioner's seminars constitutes an implied disclosure that a 
particular couple may be suffering a fertility problem, the attendance 
of each person at these seminars is already known to the other 
persons who attended the seminar.3 Finally, it is unlikely that 
disclosure of this information to Commission staff for the limited 
purpose of enquiring into Petitioner's representations will dissuade 
other couples from seeking information about fertility procedures. 
Thus, this information is no more sensitive than that at issue in 
Whalen, supra (identifying patients who have utilized legitimate but 
dangerous narcotics) and Westinghouse, supra (entire medical files). 

Moreover, the risk that there will be further unauthorized 
disclosure is very slim. Because the documents are to be provided to 
the Commission pursuant to compulsory process in a law enforce
ment investigation, they will be subject to significant protections: 1) 
the statutory custodial protections and restrictions on disclosure 
provided by Section 21(b) of the FTC Act ("the Act"), 15 U.S.C. 57b-
2(b); 2) Section 21(f) of the Act, 15 U.S.C. 57b-2(f), which provides 
an exemption from mandatory disclosure under the Freedom of 
Information Act for documents produced pursuant to compulsory 
process; and 3) Section 10 of the Act, 15 U.S.C. 50, which provides 

3 
In addition, the implication that a couple may be suffering from a fertility problem does not of 

itself reveal what specific problems have been encountered; whether the problem resides in the male, 
the female, or both; or whether the couple has determined to engage in any procedures to remedy the 
problem. 
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criminal fines and penalties for unauthorized public disclosure of 
such information. 

Finally, the information sought by the CIDs is needed to allow 
staff to discover what representations were made to persons who 
attended Petitioner's seminars, so that staff may determine whether 
there has been a violation of Section 5 or 12 of the FfC Act, 15 
U.S.C. 45, 52.4 These sections charge the Commission with 
protecting consumers from unfair or deceptive acts or practices, and 
from false advertising of drugs. This statutory authority and the 
public interest in preventing false or unsubstantiated representations 
about the success of infertility services and the side effects of using 
fertility drugs militate in favor of allowing Commission staff access 
to the information sought by the CIDs. 

Accordingly, the Commission's legitimate interest in detecting 
deceptive practices warrants requiring disclosure of this information, 
despite the colorable privacy concerns posed by that disclosure. 

ii. Patient-Physician Privilege 

Petitioner also asserts that the requested information is protected 
from disclosure by Virginia law and the Hippocratic Oath. Assuming 
for the purposes of argument that the seminar attendees were 
Petitioner's patients, state law does not appear to protect patient 
names and addresses. 5 

Moreover, Virginia's privilege statute authorizes disclosure of 
otherwise privileged information where "necessary ... in order to 
comply with state or federal law." Va. Code Ann. Section 8.01-399.F 
(Mitchie 1994 Cum. Supp.). As the challenged CIDs are issued 
pursuant to Sections 6, 9, 10 and 20 of the FfC Act, 15 U.S.C. 46, 
49, 50 and 57b-1, compliance with these CIDs is necessary to comply 

4 
Anonymous affidavits obtained by Petitioner are not sufficiently reliable evidence of Peti

tioner's representations. 

5 
Petitioner cites a section of the Virginia Code that generally prohibits a practitioner of the 

healing arts from conducting his practice in a manner contrary to the standards of ethics of his branch 
of the healing arts. Va. Code Ann. 54.12914(9) (Mitchie 1950). The Hippocratic Oath prohibits a 
physician from divulging matters "which should not be published abroad." 

The Virginia privilege statute, not cited by Petitioner, is more specific. It prohibits a practitioner 
of any branch of the healing arts from disclosing "information ... acquired in attending, examining or 
treating the patient in a professional capacity." Va. Code Ann. 8.01.399 (Mitchie 1994 Cum. Supp.). 
This section appears designed to prevent disclosure of information regarding a patient's physical 
condition, rather than his or her name and address. 
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with federal law and thus, even if Virginia law applies, is permitted 
under the Virginia privilege statute. 

In any case, any privilege protection accorded by state law is not 
binding upon the Commission. The purpose of this investigation is 
to determine whether there has been a violation of a federal statute. 
A claim of privilege asserted against a federal agency conducting an 
investigation into possible violations of federal law is guided by the 
principles of federal common law. E.g., Linde Thomson Langworthy 
Kohn & Van Dyke, P.C. v. Resolution Trust Corp., 5 F.3d 1508, 
1513 (D.C. Cir. 1993); Gilbreath v. Guadalupe Hosp. Found, Inc., 5. 
F.3d 785, 791 (5th Cir. 1993); General Motors v. NIOSH, 636 F.2d 
163, 165 (6th Cir. 1980), cert. denied, 454 U.S. 877 (1981). It is 
well-established that there exists no physician-patient evidentiary 
privilege under federal law. Gilbreath v. Guadalupe, 5 F.3d at 791; 
Hancock v. Dodson, 958 F.2d 1367, 1373 (6th Cir. 1991); In re 
Grand Jury Proceedings, 801 F.2d 1164, 1169 (9th Cir. 1986); see 
Whalen v. Roe, 429 U.S. 589, 602 n.28 (1977). Accordingly, 
Petitioner's privilege assertion is unavailing. 

iii. Burden 

In the event the Commission does not quash the CIDs as 
requested, Petitioner asks that the Commission: 1) impose limits 
upon the number of seminar attendees staff may contact; 2) require 
that Petitioner disclose only the names of those seminar attendees 
who authorize Petitioner to do so; and 3) rule that the sole contact 
between staff and seminar attendees be in the form of a deposition 
where Petitioner, as well as staff, may pose questions. Petitioner 
asserts that these limitations are necessary to "avoid unnecessarily 
burdening Petitioner's patients and irreparably damaging Petitioner's 
reputation and business." 

The Commission need limit a CID only if the demand is "unduly 
burdensome or unreasonably broad." FTC v. Texaco, Inc., 555 F.2d 
862, 882 (D.C. Cir. 1977) (en banc)(emphasis in original), cert. 
denied, 431 U.S. 974 (1977). The Texaco court noted: 

Some burden on subpoenaed parties is to be expected and is necessary in further
ance of the agency's legitimate inquiry and the public interest. ... Thus courts have 
refused to modify investigative subpoenas unless compliance threatens to unduly 
disrupt or seriously hinder normal operations of a business. 
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/d. Moreover, this agency has previously required that allegations of 
harm to a petitioner's business be supported by a reasonable estimate 
of the cost of compliance and its relationship to the petitioner's 
ongoing business operations; speculative assertions are insufficient. 
E.g., Brana Publishing Inc., Federal Trade Commission Letter Ruling 
Re: Petition to Quash Civil Investigative Demand, File No. 872 3209 
(March 26, 1992) at 4-5; Hang-Ups Art Enterprises, Inc., Federal 
Trade Commission Letter Ruling Re: Petition to Limit or Quash 
Civil Investigative Demand, File No. 872 3209 (March 31, 1992) at 
9. This requirement is based upon the recognition that the 
Commission's use of compulsory process would be vitiated if it were 
to acknowledge speculative fears of damage to corporate reputation. 
FTC v. Invention Submission Corp., 1991-1 Trade Cas. (CCH) 
969,338 at 65,353 (D.D.C. 1991), a.ff'd, 965 F.2d 1086 (D.C. Cir. 
1992), cert. denied, 113 S. Ct. 1255 (1993). 

Petitioner has submitted no information which would justify the 
conclusion that compliance with this request will unreasonably 
burden his business or damage his reputation. To the extent that Peti
tioner fears staffs mere contact with his clients, this burden is consis
tent with that "expected and ... necessary in furtherance of the 
agency's legitimate inquiry and the public interest." FTC v. Texaco, 
supra. To the extent that Petitioner fears the manner in which staff 
may contact his clients, it in the Commission's policy that staff should 
take care to avoid undue harm to a company's legitimate business 
interests; absent specific evidence to the contrary, it is assumed that 
staff will act in a manner consistent with this policy. HTIIORHS 
South Seminole Joint Venture, Federal Trade Commission Letter 
Ruling Re: Petition to Quash or Limit Civil Investigative Demand, 
File No. 922 3278 (August 12, 1994) at 7 n.7. 

We have also considered the interests of the persons to be 
identified pursuant to the CIDs. As we noted in HTI/ORHS South 
Seminole, the Commission is "cognizant of our obligation to promote 
the public interest, and to minimize any burden or adverse impact of 
the Commission's investigation on innocent third parties, even where 
that harm cannot be eliminated altogether." /d. at 5. As in that 
investigation, however, we conclude here that the Commission's 
interest in conducting a legitimate inquiry mandates disclosure of the 
identities of all of the seminar attendees. Unless staff is provided 
with the names of all persons who attended the seminars, it cannot 
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select an appropriate sample of patients to contact, in order to 
determine what representations were made at the various seminars. 
/d. at 6; see FTC v. Invention Submission, 1991-1 Trade Cas. at 
65,352 n.24 (where representations to clients are at issue, full client 
lists are needed to allow agency to poll a statistically valid sample). 

Nor do we consider it appropriate or necessary to impose the 
requested limitations on the manner in which the contacts are 
initiated. In HTIIORHS South Seminole, we found that there was a 
need to preserve the privacy interests of minors who had contacted a 
psychiatric hot-line. The Commission was aware that some of those 
children had called to report parental abuse, and others had called to 
discuss drug abuse (a matter subject to special statutory protections). 
Accordingly, the Commission's ruling required that staff initiate 
contact with the minors via a general letter accompanied by a reply 
form, and permitted staff to contact only those persons who returned 
the reply form indicating consent to being contacted. /d. at 7 n.8. The 
instant investigation simply does not raise the sensitivities presented 
in HTIIORHS South Seminole, and we decline to limit the manner in 
which staff contacts the seminar attendees. 

Petitioner also seeks to require that staff conduct full-scale 
investigational hearings, including live testimony, of any patient 
contacted. There is no precedent to support such an approach, which 
would unnecessarily burden potential witnesses and hamstring staffs 
ability to conduct a proper and expeditious investigation. 

B. Informed Consent Forms 

Petitioner finally requests that the Commission quash or limit 
Specification 1 of the CID for documents. This Specification seeks: 

All of petitioner's informed consent fonns, whether titled "Treatment Agreement" 
or otherwise, provided to patients or potential patients from March, 1992 to the 
present. 

Petitioner asserts that the FTC has no jurisdiction to seek documents 
that pertain to Petitioner's advertising about the side effects of using 
prescription fertility drugs. In this regard, Petitioner asserts that 
Section 502(n) of the Federal Food Drug & Cosmetic Act 
("FFDCA"), 21 U.S.C. 352(n), wholly divests the FTC of statutory 
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authority to regulate any statements in prescription drug advertising 
concerning side effects. 

Section 502(n) of the FFDCA grants the Food and Drug 
Administration ("FDA") jurisdiction over certain prescription drug 
advertising. It provides that a drug or device is misbranded unless 
the manufacturer, packer, or distributor thereof includes certain 
information in all advertisements and other descriptive printed matter 
issued or caused to be issued by the manufacturer, packer, or 
distributor. That section goes on to state that: 

[N]o advertisement of a prescription drug, published after the effective date of reg
ulations issued under this section applicable to advertisements of prescription drugs, 
shall with respect to the matters specified in this subsection or covered by such 
regulations, be subject to the provisions of Sections 52 to 57 of Title 15 [i.e., Sec
tions 12 to 17 of the FTC Act]. 

Considered in context, the stated exemption from jurisdiction under 
FTC Act Sections 12 through 17 applies only to those advertisements 
over which the FDA has jurisdiction, that is, those issued by a 
manufacturer, packer or distributor.6 The exemption from FTC 
jurisdiction therefore does not apply to representations of a physician, 
such as an informed consent form. 7 Accordingly, the FTC retains 
jurisdiction to seek the documents described by Specification 1, even 
assuming they contain advertising by Petitioner about the side effects 
of using prescription drugs. 

III. Conclusion 

For the foregoing reasons, the Petition to Limit or Quash Civil 
Investigative Demands is denied in its entirety. Petitioner is directed 
to comply with the Civil Investigative Demands on or before 5:00 
p.m. on November 4, 1994. 

6 
The FDA's regulations implementing this section of the FFDCA apply only to advertisements 

issued or caused to be issued by the manufacturer, packer or distributor of the drug promoted by the ad. 
21 CFR 202.1 (k). 

7 
Petitioner asserts that United States v. Evers, 643 F.2d I 043 (5th Cir. 1981 ), supports the 

conclusion that doctors can be, considered "distributors" under 21 U.S.C. 352(n). This decision 
interprets a different section of the FFDCA and is inapplicable. Moreover, the legislative history of 21 
U.S.C. 352(n) indicates an intention to "prevent physicians from being misled by deceptive advertising," 
because "when a doctor is misled his patient's health is endangered." S. Rep. No. 1744 ( 1962), reprinted 
in 1962 U.S.C.C.A.N. 2884,2900,2903. Accordingly, it·seems highly unlikely that Congress intended 
the term "distributor," as used in 21 U.S.C. 352(n), to include physicians. 
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Re: Request of Mortgage ·Credit Reports, Inc. for Review 
by Full Commission of Letter Ruling Denying the 
Petition to Quash Four Civil Investigative Demands. 
File No. 922-3339. 

November 7, 1994 

Dear Mr. Blanton: 

The Commission has considered (a) the Petition to Quash Civil 
Investigative Demands ("Petition"), which you filed on behalf of 
your client, Mortgage Credit Reports, Inc. ("Petitioner") on July 28, 
!"994; (b) the letter ruling dated August 26, 1994, denying the 
Petition; and (c) the Petition for Commission Review filed by 
Petitioner on September 9, 1994 ("Review Petition"). 

The letter ruling denied the Petition in its entirety for the reasons 
stated therein. To the extent that the Review Petition raises some of 
the same issues as the Petition by contesting the letter ruling's factual 
statements regarding the degree of Petitioner's cooperation with the 
Commission staff and by claiming a right to confront persons that 
have made complaints against the Petitioner, the Petition was 
properly denied for the reasons stated in the August 26letter ruling. 
The Review Petition contends that the Petitioner cannot be required 
or compelled to be a witness against itself and that this right is 
available because of the criminal penalties imposed by sections 168lq 
and 168lr of the Fair Credit Reporting Act ("FCRA"). 

The Commission is not required to, and normally would not, con-:
sider new arguments raised on appeal. See 16 CFR 2.7(d). In light 
of the unexpected hospitalization and ongoing convalescence of 
Petitioner's counsel, however, the letter ruling allowed Petitioner to 
file additional material for the Commission to consider with any re
quest for Commission review of the ruling. Accordingly, the 
Commission has considered Petitioner's Fifth Amendment self
incrimination objection to the civil investigative demands ("CIDs"). 

The Fifth Amendment right against self-incrimination provides 
no basis for Petitioner's blanket refusal to respond to the CIDs. It is 
well-established that the right against self-incrimination does not 
apply to corporations. Braswell v. United States, 487 U.S. 99, 110 
(1988) (custodian of corporate records was not entitled to resist 
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subpoena on grounds of self-incrimination, because the custodian's 
production of documents is an act of the corporation, which has no 
such privilege). See also Thomas v. Tyler, 841 F. Supp. 1119, 1127-
28 (D. Kan. 1993) (under "collective entity doctrine," an individual 
cannot invoke the Fifth Amendment to avoid producing documents 
of a corporation or other collective entity in his custody, even if the 
act of production might be personally incriminating). Moreover, the 
Fifth Amendment privilege against self-incrimination applies only to 
compelled testimonial communications, not to pre-existing docu
ments voluntarily created in the course of business. Fisher v. United 
States, 425 U.S. 391, 408-09 (1976); Aviation Supply Corp. v. 
R.S.B.I. Aerospace, Inc., 999 F.2d 314, 317 (8th Cir. 1993). 

An assertion that the mere act of producing requested documents 
or that the testimony of the Petitioner's corporate Vice President or 
Profit and Loss Supervisor may incriminate a person entitled to assert 
the privilege must be supported by a showing that there is a real-- not 
remote or speculative-- danger of self-incrimination. Estate of Fisher 
v. C.I.R., 905 F.2d 645, 649 (2d Cir. 1990). The person asserting the 
privilege must show· the incriminating nature of the particular 
information sought and an objectively reasonable fear of criminal 
prosecution. United States v. Sharp, 920 F.2d 1167, 1170-71 (4th Cir. 
1990). See also United States v. Argomaniz, 925 F.2d 1349, 1355 
(11th. Cir. 1991) (requiring that assertion of privilege be supported 
with respect to each particular response or document withheld). 

No such showing has been made here. The criminal penalties 
cited by Petitioner do not apply to the provision of information to the 
Commission in its investigation. Instead, the FCRA authorizes the 
Commission to require the production of documents and the 
testimony of witnesses relating to the Commission's investigation of 
possible law violations. See 15 U.S.C. 49, 1681s; FTC v. Manager, 
Retail Credit Co.,· Miami Branch Office, 515 F.2d 988 (D.C. Cir. 
1975) (Commission need not obtain order or permission of affected 
consumers to compel disclosure of consumer reports from consumer 
reporting agencies). 

Accordingly, for the reasons set forth above, the full Conmission 
denies the Review Petition in its entirety and concurs in, and hereby 
adopts, the August 26 letter ruling in this matter. The filing of the 
Review Petition did not stay the return dates set forth in the letter 
ruling. 16 CFR 2.7(f). Because the return dates for the CIDs for docu-
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mentary materials and written interrogatories have expired, the 
Commission directs Petitioner to comply immediately with those 
CIDs and to comply as specified by the letter ruling with the CIDs for 
oral testimony. 

Commissioner Varney not participating. 
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