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FEDERAL TRADE COMMISSION DECISIONS 

FINDINGS AND ORDERS NOVEMBER 5. 1926, TO JANUARY 29, 1928 

IN THE MATI'ER OF 

NORTHWESTERN TRAFFIC & SERVICE BUREAU, IN
CORPORATED, ITS OFFICERS, DIRECTORS AND SUB
SCRIBERS, ET AL. 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 11.~5. Oomplaint, MIW". !8, 1924-Deci&ion, Nov. 5, 19!6 

Where a nonprofit corporation whl<'h had for Its object the purpose, among 
others, of confining the distribution of coal In the states served by retaU 
dealers associated with it, to channels considered by it as regular under 
definitions and standards set up by it, and of preventing Its distribution, 
through channels similarly considered Irregular; and the members and 
directors thereof; In pursuance of the aforesaid object and purpose and 
In cooperation with its retall dealer "subscribers", 

(a) Solicited and received from Its said subscribers and other sources Informa
tion as to so-called " regular " and " Irregular" dealers, consumers entitled 
to purchase direct from producers or wholesalers, Irregular shipments 
(secured In some cases from railroad employees and records In violation 
of law), etc., and disseminated the aforesaid Information among sub
scribers, "regular" dealers, shippers, and their associations, In the form 
of directories and otherwise; 

(b) Asked those suspected of having sold or shipped coal through Irregular 
channels for definite Information In the matter on the pretext of securing 
the same for a particular subscriber, and sought to dissuade those sus
pected of or ascertained as making such shipments, from so doing and 
threatened them with the loss of the patronage of Its subscribers and of 
"regular" dealers In the territory served by It In the event of their 
failure to do so, advising them, further, that they would be held responsible 
for the policy or mistakes of vendee wholesalers who resold coal to 
" Irregular" dealers: 

(c) Frequently sent shippers lists of "the only equipped retail coal dealers" 
In towns where "Irregular " dealers or " snowbirds " were located and dis· 
paraged and misrepresented to them the status, equipment, and business 
methods of dealers considered Irregular by It: 

(d) .Advised subscribers of the results of its etrorts to trace "Irregular" 
shipments and of Its dealings with those responsible thPrefor, as above 
set forth, and circulated false and misleading propaganda among sub
scribers troubled with "irregular" competition, to the etreet that the coal 
handled through such "Irregular" channels was uniformly of poor quallty 
and such as could not be sold by regular dealers with satisfaction to their 
customers; 

11 F. T. 0. 1 



2 FEDERAL TRADE COMMISSION DECISIONS 

Complaint llF.T.C. 

(e) Intimidated and attempted to intimidate persons from acting as agents of 
concerns which sold direct to consumers, through representing that the 
Government was about to prosecute their principals for misrepresentation 
and misbranding ; 1 

(f) Cooperated in the matter with a similar trade organization operating in a 
di:trerent territory and exchanged Information with 1t relative to the object 
and purpose above set forth, and entered into understandings with shippers' 
associations directed to the prevention of the sale of coal by members there
of through " Irregular " channels ; and 

(g) Supplied and caused to be published 1n a trade periodical, the subscribers 
to which were largely made up of retail dealers in the territory concerned, 
false and damaging reports relative to the quaiity of coal, equipment, and 
business methods of persons who handled coal through so-called •• irregu
lar" channels, and information as to shippers who declined to confine their 
shipments to the desired channels; 

With the result that "regular " dealers operating in the territory in question 
withdrew and withheld their patronage from producers and wholesalers re· 
ported and published as selling through so-called irregular channels, pro
ducers and wholesalers of coal for such territory quite generally confined 
the distribution of their coal to the approved channels and in numerous in
stances refused or discontinued dealing with consumers and competing 
retallers reported to them by it as not entitled to buy direct, and producers 
refused to supply wholesalers who made a practice of selling to consumers 
and to retailers so reported : 

Held, That such practices, under the circumstances set forth, constituted un
fair methods of competition. 

Mr. lValter B. lVooden for the Commission. 
Mr. Stamley B. llouok, of Minneapolis, Minn., for respondents. 

SYNOPSIS OF CoMPLAINT 

Reciting its action in the public inter~st, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent Northwestern Traffic & Service Bureau, Incorporated, a 
Minnesota corporation, its officers, directors, and subscribers,2 re
spondent Northwestern Publishing Co., a Minnesota corporation prin
cipally engaged in the publication and distribution of a coal trade 
journal named "The Coal Dealer," and respondent I. C. Cuvellier, 
individually and as president of said publishing company, with 
agreeing and undertaking to cooperate with one anothex: in prevent
ing distribution in the territory concerned other than through "regu
lar "• retail dealers; to coerce wholesalers and producers to confine, 

~The officers and director• were made respondents aa such,- Individually, and as repre
aentatlve of the subscribers, numbering about 1,800, and varying from tlwe to time. 

• Under the constitution of tbe Northwestern Retail' Coal Dealera .bsoclntlon, the 
actlvltlel and functions of which were takfn over by ~espondent. bureau, "any llrm, 
lndvldual or corporation, owning or leasing and operating a coal y~;~rd, having a aet of 
acaies, keeping an olllce open during regular business houra with a competent person In 
charge to attend to the wants or the customen at all times, and who bas storage capacity 
(and shall at all times carry a stock or coal) commensurate to the n«eda of the •com
munity In which be Is doing business, and Is regularly enraged In the sale o~ coal at 
retail In the St.ttl·s or ~!lnnr~ota. North Dakota. South Dakota. Iowa, Nebroskn. l\!l~sonrl. 



NORTHWESTERN TRAFFIO & SERVICE BUREAU, INC., ET AL. 3 

1 Complaint 

and to assist respondents in confining distribution to the so-called 
regular channels (i. e., producer to wholesaler, to" regular" retailer, 
to consumer); to prevent producers and wholesalers from selling 
direct .to independents or consumers in their territory; and to con
fine retail dealers' sales to their own respective localities; all with the 
purpose and effect of enabling the local dealers to control the price 
of coal in their communities without interference from outside com
petition, and in pursuance of their general purposes. 

:Methods employed by respondent bureau, which had for its sub
scribers and financial supporters most of the qualified retail coal 
dealers, including "line yards," doing business in the territory con
cerned, comprising the States of Minnesota, the two Dakotas, Iowa, 
Nebraska, Missouri, and Kansas, in pursuance of the aforesaid 
common undertaking, included the following: 

Soliciting and receiving from subscribers names and addresses of 
regular and independent dealers doing business in their respective 
communities, names of manufacturing plants and institutions therein 
and data pertaining thereto, reminding subscribers of its readiness to 
serve them in carrying out the undertaking hereinabove set forth, 
and inviting them to inform it promptly regarding activities of 
independents, together with such information as will aid in tracing 
the sources of shipments to such independents, and identifying their 
vendors. 

Bringing pressure upon such vendors, when identified and seeking 
to persuade and coerce them from further selling coal to independents 
concerned, and others, through threats, direct or indirect, of loss of 
patronage by subscribers and regular dealers generally in association 
territory. 

Notifying subscribers of the results of such efforts and of facts and 
of information secured, including the names of the wholesalers con
cerned, either directly or through publication in The Coal Dealer, or 
both, and advising and urging subscribers to withhold their patron
age from offenders and notifying subscribers if and when offenders 
comply with the bureau's demands. 

Seeking to ascertain, through inquiries of subscribers, railroads, 
friendly wholesalers and producers, and otherwise, producers supply-

and Kanaa1 shall be considered a retaU coal dealer and be eUglble to membership tn this 
organization."" 

A dealer 10 qualllled was considered a "legitimate" or "regular" dealer and the 
objects of the association. taken over as above set forth by respondent bureau. were. 
among other things, to further the Interests of lt1 retail dealer members, qual! !led as 
above 1et forth, and by cooperative means to prevent wholesalers from selling coal tn the 
territory served by the m~mbers, direct to consumers or to any others not quaUiled retail 
dealers, to coniine the sales of retailers to their respective localltle• where they operated 
a yard, and to prennt producer• and other• from supplying coal to wholesalers -who 
reaold dlrPCt to conRumera or to rPtall~r~ not qunlltled as above etated. 

65133"-3~VOL 11--2 
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ing offending wholesalers, and thereupon bringing pressure as above 
set forth upon such producers to cease further supplying the offend
ing wholesalers. 

Notifying subscribers of the results of the aforesaid efforts and 
following the same course in relation thereto as in the case of offend
ing wholesalers. 

Publishing and issuing a directory, based on informat,ion obtained 
as hereinabove set forth and otherwise, containing names and loca
tion,s of regular dealers, and consumers considered entitled to pur
chase coal direct from producers or wholesalers' and sending the 
same freely or at a nom,inal charge to wholesalers and producers 
serving association territory, together with a communication convey
ing the information that the bureau operates in the interest of and 
with the support of its subscribers, and that the name.s Listed are 
regular dealers and intimating that the recipient confined his business 
dealings to them in association territory; supply,ing such directory 
also to subscribers with request for corrections and revisions from 
them, and issuing revised directories from t.ime to time. 

Seeking through its agents to induce dealers and consumers pur
chasing coal from offending wholesalers or independents, to break 
their contracts or refuse to accept the coal upon arrival, through 
defamatory or disparaging statements relat,ive to the quality thereof 
and the business standing and reliability of the sellers. 

Soliciting and securing reports and cooperation of other associa
tions of wholesalers and retailers both within and without association 
territory, in order to establish more fully the undertaking charged. 

Advising respondent publishing company and respondent Cuvellier 
of its activities as above set forth, together with names of inde
pendents, consumers, offending wholesalers and producers concerned, 
in order that they may assist in shutting off supplies to such inde
pendents and consumers, in intimidating and coercing offending 
wholesalers and producers into refusing further sales to independents 
and consumers, and in forcing such wholesalers and producers to 
restrict their business transaction and sales to regular channels. 

Respondent publishing company and respondent Cuvellier were 
charged with the following acts and practices in pursuance of the 
general undertaking hereinabove set forth. 

Publication of articles and editorial comment derogatory and con
demnatory of independents and producers, and wholesalers supplying 
the same, and contending for the so-called rights of the "equipped 
dealer trade." 

'Under respondent bureau'• rule conceding such right or privilege to a manufacturing 
plBJlt' or publlc instltutlon consuming one or more tons of coni a day. 

• 
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Soliciting and securing subscribers for the publication among regu
lar dealers in association territory, and urging and procuring them at 
the same time to become subscribers of or to respondent bureau. 

Soliciting and securing, through articles and otherwise, from 
bureau subscribers and regular dealers, reports concerning activities 
of independents in the territory concerned, and reports concerning 
producers and wholesalers supplying coal thereto or to consumers. 

Setting forth information so secured, in said publication, together 
with the names of independents and consumers concerned, and the 
wholesalers and producers supplying them, and comment urging 
or intimating that they be boycotted by regular dealers. 

Soliciting, accepting and publishing only advertisements of whole
salers restricting sales to regular channels and publishing a list of 
such advertisers, together with favorable comment, and urging 
dealers to patronize the same. 

Refusing advertisements of offending wholesalers pending the giv
ing. of satisfactory assurances by them of restricting their sales to 
regular channels in the future, or to include their names in the list 
of favored dealers, pending such assurances. 

Publication of lists of wholesalers and producers selling to inde
pendents or direct to consumers, with condemnatory and derogatory 
comment. 

Publication similarly of such names and comments, including 
names of independents, when brought to their attention by respondent 
bureau. 

Entering into correspondence with offending wholesalers, seeking 
to persuade them to cease so offending, and bringing pressure to bear 
in the case of recalcitrant offenders through coercion and intimida
tion by condemnatory articles and editorials, together with sugges
tions or intimations of a withholding of patronage by regular dealers 
unless and until they cease so offending, and publication of articles, 
pictures and editorials containing false, derogatory, and condemna
tory statements about independents involved, together with threats 
and intimations of withdrawal or withholding of patronage in the 
future with respect to wholesalers supplying the same. 

Seeking to ascertain producers supplying offending wholesalers~ 
and upon identifying them, to persuade them to refuse further sup
plies to such wholesalers, and using such intimidating and coercive 
methods and means in the case of producers not acceding, as herein
above set out. 

Assisting respondent bureau to obtain information to identify 
offending wholesalers by publishing the fact of the desired informa
tion, and requesting the furnishing thereof by subscribers. 
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In some instances referring complaints or inqmr1es concerning 
irregular or offending sales to respondent bureau and notifying the 
complainipg or inquiring dealer thereof. 

Publishing corrected lists of names for the respondent bureau as 
directly hereinbefore referred to, and supplying copies thereof to 
the trade for and on behalf of said bureau and urging its subscribers 
to become subscribers to respondent bureau. 

Respondent bureau subscribers, as charged, utilizrd the bureau 
and publishing company as agencies through which to take action 
in pursuance of the general undertaking above set forth and in so 
doing-

Financed and supported the bureau and its activities through 
yearly assessments or dues. 

Reported to the bureau names, addresses, etc., of independents 
operating in their territory, together with information directed to 
identifying wholesalers supplying the same and producers supplying 
the wholesalers, and made similar reports to respondent publishing 
company. 

Subscribed to the aforesaid " Coal Dealer " and made use of and 
acted upon the information therein supplied and reported thereto 
and to the bureau names of regular dealers, independents and con
sumers buying direct, located in their respective vicinities, and 
whether or not consumers so concerned were entitled to so buy under 
the rule hereinabove referred to. 

Refused to further purchase coal from offending wholesalers 
brought to their attention through the bureau or through the columns 
of the publication herein concerned until the offending wholesalers 
ceased supplying independents or consumers and similarly refused to 
patronize offending producers supplying such wholesalers. , 

Individually brought persuasion, threats and other coercive meas
ures to bear upon offending wholesalers and producers, in order to 
compel them to cease supplying independents, and consumers or 
uealers supplying independents, and also upon consumers purchas
ing from independents or wholesalers, seeking to prevent them, 
from receiving or accepting coal purchased, and making defamatory 
statements concerning the quality thereof and the business standing 
and reliability of the independent or wholesaler vendors. 

In addition to the foregoing acts, respondents as charged, used 
and employed other equivalent and cooperative means to carry out 
the undertaking hereinabove set forth. 

According to the complaint "the above alleged acts and things 
done by the respondents, and by each of them, have tended and 
still tend to and did and do, constrain producers and wholesaler£~ 
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of coal to confine the distribution of coal in the association territory 
to so-called regular channels selected and approved by respondents 
and to prevent producers and wholesalers from selling coal to inde
pendents and direct to consumers in said territory, with the result 
that competition in the distribution of coal in said territory has been 
and is unduly obstructed and hindered and consumers in said terri
tory have been and are deprived of the advantages which th~y would 
obtain from the natural flow of commerce in coal under conditions 
of free competition." 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Acting in the public interest, pursuant to the provisions of an act 
of Congress approved September 26, 1914, the Federal Trade Com
mission issued and served a complaint upon the various parties men
tioned in the caption hereof, charging them with the use of unfair 
methods of competition in interstate commerce in violation of the 
provisions of section 5 of said act. 

Respondents having entered their appearance and filed their answer 
herein, hearings were held before an examiner of the Commission 
theretofore duly appointed. 

Thereupon this proceeding came on for a final hearing on the 
briefs and oral argument, and the Commission being fully advised 
in the premises makes these its findings as to the facts and its con
clusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Northwestern Traffic & Service Bureau, 
Inc., was incorporated under the laws of Minnesota in October, 1915, 
as a corporation not for profit, and has continuously existed as such 
with its headquarters and principal office at Minneapolis in said State, 
except that in 1924 its name was changed to Northwestern Coal 
Dealers' Service Bureau. Said respondent is the outgrowth and suc
cessor of two voluntary, unincorporated associations, to wit, Iowa
Nebraska Retail Coal Dealers' Association, organized at Omaha in 
1899 and Northwestern Retail Coal Dealers' Association, organized 
at Minneapolis, in 1901. The latter in 1909 absorbed the former 
and continued the work of both associations until 1915 when re
spondent bureau was organized. Respondent bureau has held itself 
out to be a body which has been continuously serving the interests 
of the retailers of coal in its territory for more than 25 years. Re
spondent bureau limits its service as did the Northwestern Retail 
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Coal Dealers' Association its membership to retail coal dealers doing 
business in the States of Iowa, Minnesota, North Dakota, South 
Dakota, Nebraska, Kansas, and Missouri. 

r AR. 2. The purpose of incorporating respondent bureau was to 
escape or attempt to escape the legal liability attaching to individual 
membership in an unincorporated association in the event of prosecu
tion by Federal authorities. A bureau plan of selling service contracts 
to :retail coal dealers designated as subscribers, instead of admitting 
them to membership in the bureau, was decided on after two years 
of labor by the secretary, the executive committee and the legal de
partment of the Northwestern Retail Coal Dealers' Association at its 
annual convention in July, 1915. This association elected temporary 
officers and directors for the purpose, and instructed them to take 
action to discontinue the activities of the association. This action 
was taken and respondent bureau was incorporated, as aforesaid, 
for the purpose of taking over, and it did take over, the work of said 
association in the same territory that the association had served. It 
assumed association debts, chose for officers and committee members 
the same persons who had acted in similar capacities in the associa
tion, and placed on its board of eight directors only one person who 
did not come from the final officers and directors of the association. 

pAR. 3. The number of coal dealers or yards subscribing for the 
service of the bureau has ranged downward from 1,800 and in 1924 
stood at 1,566. About 35 per cent of the subscribers are so-called line 
yards, that is, yards whose owners operate yards in more than one 
town. Eleven of these line-yard concerns operate 20 or more yards 
each and 15 of them operate yards in more than one State. The 
bureau's officers in 1924 were, and from its inception had been: H. L. 
Lai:rd, of Minneapolis, secretary-treasurer; C. A. Cruikshank, of 
Hannibal, Mo., vice president; A. L. Havens, of Omaha, Nebr., presi
dent. Said Laird had been secretary of the bureau and its prede
cessors since 1907. Its directors in 1924 were said Laird, Cruikshank, 
and Havens, and II. T. Folsom, of Lincoln, Nebr., William Hard
man, of Kansas, F. C. Potter, of Fargo, N. Dak., and J. A. Young, 
of lVaterloo, Iowa. A sufficient amount of the capital stock of the 
bureau was sold to retail dealers, one share each, to provide a source 
froltl which to elect officers and directors, but the number of stock
holders has always been under 20. 

A $5 charge for annual dues in the association was replaced by a 
$10 yearly service charge by the bureau and this has been recently 
changed to a service charge based on the number of tons handled by 
the subscriber annually. Respondent bureau's expenditures during 
the years 1916 to 1923 ranged from over $17,000 to slightly under 
$14,000 per year. 
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Respondents, Havens, Cruikshank, Folsom, Hardman, Young, 
and Potter, were stockholders, officers, and directors of respondent 
bureau from 1915 through 1924, and with the exception of said 
Cruikshank are still such; respondent Rourke was a stockholder and 
director of said bureau from 1915 to 1919, and respondent Furber 
was a stockholder and director of said bureau for a short time jn 
1915. All of these officers and directors in their official capacities 
are or were charged with the management of the affairs of respond
t-nt bureau; they assist, or during their tenure of office assisted, re
spondent secretary in and about his activit,ies hereinafter set out; 
most of them are or were subscribers or were connected with sub
scribers to respondent bureau and as such individually assist or 
assisted in carrying out the work hereinafter referred to. 

Respondent Laird is, and since 1915 has been, a stockholder, a 
director, and the secretary-treasurer of respondent bureau, and has 
been secretary of it and its two predecessor associations since July, 
1907; he has charge of and manages the functions and activities of 
respondent bureau and conducts its affairs, and in its behalf does 
and directs the things done by said bureau. 

PAR. 4. The fuel needs of bureau territory are supplied largely from 
coal mines located in the States of Illinois, Indiana, Kentucky, ·west 
Virginia, and Pennsylvania, and the producers of coal in said States 
supply and sell that commodity in part to wholesale dealers who in 
turn supply and sell the same to retail dealers and consumers located 
at points in bureau territory. Upon receiving orders from and sell
ing coal to said wholesalers, said producers cause the coal so sold 
to be shipped from their respective mines and places of business in 
the above-named States, into and through other States of the United 
States to said wholesalers or to the customers of said wholesalers at 
their respective points of location. Said wholesalers are located at 
points in the several States comprised within bureau territory, and 
in some instances are located in other States of the United States. 
Upon reselling said coal to retailers and consumers as above set out, 
said wholesalers cause the coal so sold to be transported from their 
respective places of business, or from point of origin, into anrl 
through other States of the United States to the purchasers thereof 
in bureau territory at their respective points of location. An im
portant group of wholesalers who ship from their own stocks are 
the so-called dock companies located at Duluth, Superior, and other 
upper lake points. The retail dealers above referred to who are thus 
supplied with coal by said wholesalers, include the bureau sub
scribers. In frequent instances producers of coal sell their com
modity at wholesale direct to retail dealers and consumers in bureau 
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territory, and the term "wholesalers" is hereinafter used as refer
ring to producers so wholesaling, as well as to wholesalers who pur
chase the coal in which they deal from producers. 

PAn. 5. Respondent bureau is and has been enaaaed and its prede-o b 

eessor associations before it, in furthering the interests of retail coal 
dealers affiliated therewith~ in various ways, some of which are beyond 
the purview of this proceeding. The object and purpose of respondent 
bureau and of its predecessors is and has been to confine the distribu
tion of coal in bureau territory to so-called regular channels and to 
prevent its distribution through so-called irregular channels. The 
channels which the bureau considers regular are: 

(a) The retail dealer who owns or leases, and operates a coal yard, 
has a set of scales, keeps an office open during regular business hours 
with a person to wait on customers at all times, has storage capacity 
and carries a stock of coal commensurate with the needs of his 
community, and is regularly engaged in the retail coal business. 

(b) Sales by producers and wholesalers direct to consumers arc 
a regular channel only when the consumer is a steam plant located on 
railroad tracks and uses 300 tons or more per year. 

The channels which the bureau considers irregular are as follows: 
(c) Sales by producers and wholesalers direct to a consumer are 

irregular regardless of quantity unless he be located on railroad track. 
This includes public buildings, schools, hospitals, hotels, office build
ings and consumers of that type, as well as the ordinary household 
consumer whether buying singly or collectively. Sales and shipments 
by producers to wholesalers who supply such consumers are also held 
to I.Je irregular by respondent bureau. 

(d) Retail dealers are considered irregular channels when they 
sell and deliver out of railroad cars without operating a retail yard, 
when they are not located on track, even though trackage sites are 
unavailable, when they do not maintain continuous service through
out the year, when they are not equipped with sheds, bins, and scales, 
the bureau making no allowance for the fact that municipal ordi
nances in some towns in bureau territory require that all coal be 
weighed on city scales, when they undertake to ship coal into towns 
where regular dealers operate yards and the shipping dealers do not, 
and in some instances when dealers sell at prices below the prevailing 
retail level. Sales and shipments by producers and wholesalers to 
retailers of the above description are considered irregular except that 
in some instances branches of line yards affiliated with the bureau 
are not held to the requirement of continuous service. The term 
"snowbird " is applied by the bureau and its subscribers to nil re
tailers who come within the classes describC'd. Sales and shipmC'nts 
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by producers to wholesalers who regularly supply the above-described 
retailers are also considered irregular by respondent bureau. 

PAR. 6. In order to accomplish the aforesaid object and purpose, re
spondent bureau, its officers and directors, have adopted and with 
the cooperation of bureau subscribers have used the following methods 
and practices: 

(a) They have solicited and received from bureau subscribers 
reports giving the names and addresses of "regular" dealers operat
ing and doing business in a community wherein the reporting sub
scriber in each instance is located; the names of manufacturing 
plants and public institutions in the vicinity and the amount of coal 
consumed by each. Said reports are usually made by said sub
scribers upon blanks furnished by the bureau for that purpose, and 
the subscribers, at the bureau's invitation, furnish other information 
bearing upon the distribution and consumption of coal in said 
vicinity, including the names and addresses of "snowbirds " and 
" irregular " dealers. 

(b) They have prepared from the foregoing reports made by 
subscribers and from other sources a directory of the names and 
locations of "regular" dealers and such consumers as are, in the 
opinion of the burellu and its subscribers, entitled to purchase coal 
direct from producers or wholesalers under the rule and definition 
in that respect adopted by respondents, to wit, that a mar.ufactur
ing plant or public institution consuming one or more tons of coal 
'per day and not requiring team delivery, shall be entitled to pur
chase direct. The bureau sends these directories on request to ship
ping companies who use them as a guide in making quotations and 
shipments, and to subscribers for their information in the premises 
and to assist them in cooperating with the bureau and other re
spondents in carrying on the work aforesaid. The bureau request~ 
and receives from subscribers to whom said directory is sent cor
rections and revisions of, and additions to, the lists contained in 
said directory, and from time to time issues a revised directory by 
means of the information thus received and otherwise. 

Prior to 1920 no charge was made to shippers for these direc
tories and the charge made since then has paid little more than 
one-half the cost. 

(c) They have solicited and received reports from bureau sub
scribers of shipments which arrive in the subscribers' respective 
towns, consigned to consumers or to retail dealers who do not come 
within the bureau's definition of so-called regular channels. Sub
scribers are requested to report and they do report to the bureau 
~uch shipments, including the names of railroads delivering the coal 
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and initials, car number and other marks on the freight cars em
ployed, and all available data tending to identify the shipper, the 
point of origin, the mine from which shipped, and the consignee. 
Subscribers to respondent bureau have at times obtained such in
formation from employees and records of the railroads handling so
called irregular shipments and have transmitted it to the bureau 
with a statement that it was obtained from such sources. The Com
mission takes judicial notice of the act of Congress dated June 18, 
1910 (36 U. S. Stats. p. 553), declaring it unlawful for any common 
carrier or its agent "knowingly to disclose to or permit to be 
acquired" by any o~e other than a ~hipper or his consignee, "any 
information concernmg the nature, kmd, quantity, destination, con-
. t' " ... * * " h' h b d h d . s1gnee, or rou mg w 1c may e use to t e etrl-

ment or prejudice of such shipper or consignee, or which may 
improperly disclose his business transactions to a competitor"; also 
for "any person or corporation to solicit or knowingly receive any 
such information which may be so used." 

(d) Respondent bureau, its officers and agents promptly use the in
formation supplied by bureau subscribers as set forth in paragraph 
6 (c) herein to trace the shipments so reported and to locate and iden
tify the person or concern by or on whose behalf the so-called irregular 
sale was mad~. Respondent bureau carries on correspondence with 
the sellers and shippers so identified. It seeks acknowledgment from 
them that they made the so-called irregular shipment in question, 
informs them that their customer is not considered legitimate trade' 
for the wholesale shipper, and solicits assurances that further sales 
and shipments will not be made to that customer or to any other buyer 
whom the bureau does not recognize as entitled to buy direct. In 
writing producers whose coal has been sold by wholesalers to so
called irregular buyers, the bureau informs them that they are held 
responsible for the policy or mistakes of their wholesalers. In trac
ing irregular shipments the bureau sends form letters to suspected 
or ascertained shippers asking for information on specific shipments 
described by car number, name and address of consignee, point of 
origin, and date of delivery, stating that the information is desired 
only for the benefit of the subscriber who reported the shipment. 
'These letters, however, show that the bureau has subscribers in seven 
specified States. 

(e) Respondent bureau uses another form letter which it circulates 
among shippers when it is advised by subscribers that certain parties 
not recognized as legitimate wholesale trade are seeking shippers 
who will supply them. This form letter requests the shipper to 
Advise respondent bureau if he has any inquiries for quotations and 
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shipments from the particular party, and states that the bureau has 
information of value about such party. 

The bureau also frequently sends shippers lists of "The Only 
Equipped Retail Coal Dealers" in towns where "snowbirds" and 
other " irregulars " are located. During a period of less than nine 
months ending in February, 1922, it sent a single dock company at 
Minneapolis eight of these " regular dealer " lists, nine letters of the 
tracer type and fifty-six of those stating that the bureau had infor
mation of value to the shipper on specified "snowbirds" and other 
" irregular " buyers. 

(f) The bureau advises shippers suspected of selling or ascertained 
to have sold so-called irregular trade that the bureau subscribers are 
interested in knowing what is and will be their policy in selling to 
such trade. It threatens the offender, directly or by intimation, 
that bureau subscribers and "regular dealers" generally in bureau 
territory will refuse to patronize him unless and until he ceases 
selling to the particular " irregular" buyer in question and confines 
himself generally to the trade which the bureau and its subscribers 
consider legitimate for the wholesale shipper. 

(g) Respondent bureau gives its subscribers who report so-called 
irregular shipments the results of its efforts to trace same to the 
responsible shipper and the nature of the shipper's response, whether 
favorable or unfavorable to the bureau's contention that they are 
shipping to "irregular" trade and whether giving or refusing to 
give satisfactory assurances as to future conduct. 

(h) Respondent bureau, its officers and employees, have intimi
dated and attempted to intimidate shippers from selling to so-called 
irregular trade by intimations that they could not expect the patron
age of the so-called regular dealer if such sales became known. A 
representative of respondent bureau has intimidated and attempted 
to intimidate persons from acting as agents of concerns which make 
it a policy to sell direct to consumers, by posing as a Government 
agent and intimating that the Government was about to prosecute 
their principals for misrepresentation and misbranding. 

(i) Respondent bureau has circulated statements among shippers 
concerning the status, equipment, and business methods of retail 
dealers considered by it irregular, which statements were false, dis
paraging and calculated to cause shippers to refuse or discontinue 
business relations with such dealers. Dealers admittedly competing 
with bureau subscribers for the trade of consumers were reported by 
the bureau to shippers as being themselves consumers. Dealers ad
mittedly having some equipment were reported by the bureau to 
shippers as having no equipment whatever. Dealers having scales, 
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bins and sheds were reported by the bureau to shippers as not having 
such equipment. The bureau ordinarily accepted without question 
or verification the reports which its subscribers made to it about the 
status and equipment of their alleged irregular competitors. 

(j) Respondent bureau has circulated among such of its sub
scribers as were troubled with so-called irregular competition, propa
ganda to the effect that coal handled through such channels was 
uniformly of poor quality and such as could not be sold by the so
called regular dealers with satisfaction to their customers, whereas 
in fact the coal so handled was in many instances of good quality 
and in some cases originated at mines widely recognized as pro
ducers of good coal. 

(k) Respondent bureau, its officers and subscribers, have sought 
and secured the cooperation· and assistance of the Midwest Retail 
Coal Dealers Association operating in the State of Missouri, and have 
exchanged information with it for the purpose of confining the coal 
trade to the channels jointly approved by them as regular. 

(l) Respondent bureau, its officers and subscribers, have nego
tiated and entered into agreements and understandings with various 
associations of coal shippers, for the purpose of preventing the sale 
of coal by members of such shippers' associations to so-called irregular 
channels and facilitated the execution of said agreements and under
standings by frequently informing such associations and their mem
bers that certain parties were not recognized as legitimate trade for 
the wholesale shipper. 

(m) Respondent bureau, its officers, employees, and subscribers 
have from time to time supplied respondents, Northwestern Publish
ing Co. and I. C. Cuvellier with and procured the publication of 
false, derogatory, and damaging reports concerning the quality of 
coal handled through so-called irregular channels and the status, 
equipment, and business methods of persons so engaged, in the Coal 
Dealer, a trade paper published monthly at Minneapolis, Minn., by 
the Northwestern Publishing Co. and I. C. Cuvellier, respondents 
herein. 

(n) When offending shippers fail or refuse to assure respondent 
bureau and its complaining subscribers that they will refrain from 
selling to alleged "irregular" buyers, the bureau, its officers and 
employees, supply information to that effect, together with reports 
of specific instances of "irregular" sales, to the aforesaid the Coal 
Dealer. The bureau supplies said information for purposes of pub
lication and procures its publication in said paper, well knowing that 
so-called regular dealers will refuse to patronize the shippers so 
reported and published and intending such to be the result. More 
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than 1,000 of the subscribers to the bureau are also subscribers to the 
Coal Dealer and the great majority of the Coal Dealers' subscribers 
are retail coal dealers in bureau territory. 

PAR. 7. The aforesaid methods and purposes of respondent bureau, 
its officers, directors and subscribers, have tended to produce and have 
produced the following results: 

(a) So-called regular dealers operating in bureau territory, includ
ing subscribers to respondent bureau, have withdrawn and withheld 
their patronage from producers and wholesalers reported and pub
lished as selling through so-called irregular channels. 

(b) Producers and wholesalers of coal shippeu into and sold in the 
various States where respondent bureau and its subscribers operate, 
have quite generally confined the distribution of their coal to the 
so-called regular channels approved by respondent bureau and its 
officers and subscribers. Said producers and wholesalers have been 
well aware of the hostile attitude of the retail trade toward concerns 
reported and published as being the source of supply for alleged 
irregular buyers. 

(c) In numerous specific instances producers and wholesalers of 
coal have refused to sell or have discontinued selling to persons 
reported to them by the bureau as not entitled to buy direct. In 
some cases the persons so reported and so refused were consumers. 
In many cases the persons so reported and so refused were retailers 
competing with respondent bureau subscribers and falsely reported 
by them to be without any equipment. In some cases the shippers 
refused to sell the persons so reported against their own judgment 
of the status of the customers in question. 

(d) Producers have refused to supply wholesalers who made it 
a practice of selling to consumers and to retailers whom respondent 
bureau reported as not entitled to buy direct from the wholesale 
trade. 

CONCLUSION 

The· practices of respondent bureau, its officers and directors, as 
set forth in paragraph 6 of the foregoing findings as to the facts, 
in the circumstances set forth in paragraphs 1 to 5, inclusive, and 
in paragraph 7 thereof, constitute a combination and conspiracy 
to restrain the trade of competitors of respondent bureau subscribers, 
of consumers seeking to buy at wholesale, and of producers and 
wholesalers selling to such competitors and consumers. Said prac
tices are to the injury and prejudice of the public and constitute 
unfair methods of competition in interstate commerce in violation 
of the provisions of the act of Congress approved September 26, 
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1914, entitled "An act to create a Federal trade commission, to de· 
fine its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

Acting in the public interest, pursuant to the provisions of an act 
of Congress approved September 26, 1914, the Federal Trade Com· 
mission issued and served a complaint upon the various parties men· 
tioned in the caption hereof, charging them with the use of unfair 
methods of competition in interstate commerce in violation of the 
provisions of section 5 of said act. 

Respondents having entered their appearance and filed their answer 
herein, and the Commission having made its findings of fact and 
reached the conclusion that certain respondents herein have violated 
section 5 of the act creating the Federal Trade Commission, fixing its 
powers and duties, 

Now, therefore, it is ordered, That respondents Northwestern 
Traffic & Service Bureau, Inc., its successor by chan"e of name 
Northwestern Coal Dealers' Service Bureau, its officers a~d directors; 
A. L. Havens, president and a director of said corporation; C. A. 
Cruikshank, as vice president and a director of said corporation; 
H. L. Laird, liS secretary-treasurer and a director of said corpora· 
tion; H. T. Folsom, as a director of said corporation; 'William Hard· 
man, as a director of said corporation; ~· N. Furber, as a director 
.of said corporation; J. A. Young, as a director of said corporation· 
C. F. Rourke, as a director of said corporation; F. C. Potter, as ~ 
·director of said corporation, cease and desist from: 

1. Supplying to I. C. Cuvellier, the Northwestern Publishing Co., 
·or any other medium of publicity, information concerning sales 
made by particular shippers to alleged irregular trade, for the pur· 
pose of notifying so-called regular dealers of such sales and of com
pelling such shippers to discontinue such sales or to forego the 
patronage of the so-called regular dealers. 

2. Supplying I. C. Cuvellier, the Northwestern Publishing Co.
1 

or 
:any other medium of publicity, information concerning purchases 
made by particular buyers alleged to be irregular, for the purpose 
.of notifying shippers that said buyers are not recognized as entitled 
.to buy direct from them. 

3. Preparing, publishing, and circulating among shippers for the 
.purpose of preventing any one buying direct from producer or whole
:saler, information in the form of directories or otherwise to the effect 
.that specified persons or concerns are recognized as entitled to buy 
.direct from producer or wholesaler and that other persons, concerns, 
.or classes thereof, are not so entitled. 
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4. Soliciting, accepting, or acting upon reports from respondent 
bureau subscribers concerning the arrival, delivery, or origin of ship
ments made to persons or concerns not recognized as entitled to buy 
direct from producer or wholesaler, for the purpose of preventing 
further dealings between such buyers and the producers or whole
salers selling them. 

5. Soliciting, receiving, or acting upon reports made by responden~ 
bureau subscribers or others concerning so-called irregular shipments 
where such reports are known to be based upon infonnation coming 
from the employees or records of common carriers engaged in the 
transportation of coal. 

6. Communicating with shippers suspected of selling to alleged 
irregular buyers for the purpose of tracing such transactions and 
preventing further sales to them, or to others who supply them. 

7. Statir~g or intimating to shippers suspected, accused or found 
guilty of selling to so-called irregular buyers that if such sales be
came known, the so-called regular dealers would withhold or with
draw their patronage. 

8 .. Making or circulating among shippers false and defamatory 
reports cor;cerning the status, equipment, and business methods of 
retailers who compete with bureau subscribers, for the purpose of 
inducing shippers not to sell to such retailers. 

9. 1\faking to or circulating among subscribers to the bureau or so
called regular dealers, false, defamatory, and undiscriminating re
ports concerning the quality and grade of coal handled through 
so-called irregular channels. 

10. Cooperating with other organizations of retail coal dealers 
and with organizations of wholesale shippers, for the purpose of 
confining the distribution of coal to so-called regular channels and 
preventing its distribution otherwise. 

11. Intimidating the agents and customers of wholesale shippers 
who sell so-called irregular trade from having or continuing business 
relations with such shippers. 

12. Supplying so-called regular dealers with information concern
ing sales made by particular wholesale shippers to particular "ir
regular" buyers, for the purpose of preventing such shippers and 
buyers from continuing business relations with each other. 

13. Taking any step and doing any act or thing with the purpose 
!lnd for the object of preventing producers and wholesalers of coal 
from selling freely to consumers and retailers of any class or de
scription and o.f preventing consumers and retailers of any class or 
description from purchasing freely i.rom producers and wholesalers. 



18 FEDERAL TRADE COMMISSION DECISIONS 

Order llF.T.O. 

It ia further ordered, That respondent bureau, its officers and 
directors, shall file with the Commission, within sixty days after 
the service upon them of a copy of this order, their report in writ
ina statina in detail the manner and form in which they have com-

b b 

plied with the order to cease and desist herein set forth. 
It is further otdered, That the complaint herein as to the sub

scribers to respondent Northwestern Traffic & Service Bureau, Inc., 
be and is hereby dismissed. 

ORDER OF DISMISSAL AS TO CERTAIN RESPONDENTS 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondents, and testimony and evidence submitted, the trial ex
aminer's report upon the facts and exceptions thereto, and the Com
mission having made its findings a.s to the facts and being fully 
advised in the premises: 

Now, therefore, it is ordered, That the complaint herein as to 
respondents Northwestern Publishing Co. and I. C. Cuvellier, indi
vidually and as president of said Northwestern Publishing Co., be 
and is hereby dismi.ssed. 
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IN THE MATTER 011' 

ABRAHAM KRITZER, ARTHUR KRITZER, AUGUSTA 
KRITZER, AND CLARA KRITZER 

C01\1PLAINT (SYNOPSIS), FINDINGS~ AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEO. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1192. Complaint, June 11, 1924 1-Dec£B1on, N01J. !4, 1926 

Where the city of Grand Rapids, Mich., had long been known as a large and 
important center of the furniture manufacturing industry in the United 
States, furniture there manufactured was extensively advertised, sold and 
distributed among the trade and purchasing public as "Grand Rapids 
furniture," and such furniture had come to enjoy a widespread popularity, 
high reputation and good will, and great demand by the purchasing public, 
and to be preferred by many to furniture made elsewhere; and thereafter 
various individuals engaged jointly and in association with one another 
and also through a corporation organized and owned by them, in the sale 
at retail in and from New York City of furniture, of which only an unsub
stantial and inconsequential amount was made in Grand Rapids; and 
neither representatives, agents or warehousemen, of any furniture manu
facturers, nor at any time selling out the stock of any Grand Rapids manu· 
facturers retiring from business, nor acting in any way in behalf of such 
manufacturers, nor manufacturers themselves of the furniture dealt in by 
them, which they purchased outright and in the usual course of commerce 
from manufacturers or other dea~rs and resold to the purchasing public 
as retail dealers, at prices fixed by them, which included their costs and 
profits and those of the manufacturers; 

(a) Carried on their business and advertised the furniture dealt in by them 
under such trade names and styles as " Grand Rapids Salesrooms," " Grand 
Rapids Furniture Co.," "Furniture Manufacturers' Warehouse," and "Fur
niture Manufacturers' Auction Outlet"; 

(b) Represented by means of large and conspicuous display signs and numer
ous advertisements conspicuously published in newspapers of general cir
culation that the furniture advertised and sold by them was genuine Grand 
Rapids furniture or furniture manufactured 1n the city of Grand Rapids, 
Mich., and that they otrered for sale and sold large quantities of such 
furniture including hundreds of suites of Uvlng room furniture; and 

(o) Similarly represented that they were the manufacturers of the furniture 
dealt in by them or the warehousemen, representatives, branches or 
agents of the manufacturers thereof, that they were selling the furniture 
1n question at manufacturers' prices for the account and on behalf of such 
manufacturers, and that furniture sold and distributed by them came 
direct from the manufacturers to their own customer purchasers without 
the intervention of middlemen, thereby ellmlnatlng and saving to such 
customer purchasers the costs and profits of middlemen; 

With the etrect of misleading and deceiving the purchasing public, and thereby 
causing many thereof to purchase their furniture, and of unfairly diverting 
trade from and Injuring competitors deallng in furniture made in Grand 

l..lJnpnded complaint, Oct. 29, 1924. 

~133"--30--voL 11----3 
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Rapids nnd truthfully so advertised and sold, competitors neither dealing 
In furniture there made nor so representing themselves, and competitor 
dealers who did not misrepresent themselves as manufacturers, Qr as 
branches, warehouses, agents or representatives tbereo.t, or as selling 
directlY from the manufacturer to the consumer to the exclusion of the 
aforesaid costs and profits, and with the further el!ect of diverting trade 
unfairly from manufacturers who sold and distributed their product 
directly to the consuming pub!lc to the exclusion of such profits and costs, 
in competition with It, and from Grand Rapids furniture manufacturers, 
and prejudicing and injuring the good will and business thereof: 

Held, Tbat such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Jfr. Morgan J. Doyle and Mr. Henry Miller for the Commission. 
Raphael & Randel and Wimton & Goddard, of New York City, 

for respondents. 

SYNOPSIS OF COl\!PLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondents, engaged and mutually interested in selling furniture at 
retail to purchasers in various States, with various places of business 
in New York City, and doing business under various corporate organ
izations and trade names, with using misleading corporate and tr::hle 
names and advertising falsely or nAsleadingly, in violation of the 
provisions of section 5 of such act, prohibiting the use of unfair 
methods of competition in interstate commerce. 

Respondents, as charged, being neither representatives nor agents 
of any furniture manufacturers of Grand Rapids, Mich., nor con
nected with them in any business way, nor selling furniture direct 
from the manufacturer to the consuming public, nor at a saving to 
the purchaser of middlemen's profits, but purchasing the furniture 
dealt in by them, for the most part made at points other than Grand 
Rapids, or by Grand Rapids manufacturers, and reselling the same 
at retail and at a profit, displayed conspicuous signs at their various 
places of business bearing such corporate or trade names as "Furni
ture Manufacturers "\Varehouse," "Furniture Manufacturers Auction 
Outlet," " Grand Rapids Sales Rooms" and " Chelsea Auction 
Rooms" and advertised in newspapers and other advertising media, 
featuring the aforesaid names together with such statements and 
representations as "Grand Rapids Furniture, Selling Out Entire 
Factory Outputs, including one of the largest Grand Rapids Manu
facturer (retiring)," "We have been appointed by these large fac
tories to sell their entire stock Regardless of Cost. They must have 
cash," "1Ve are strictly manufacturers' :representatives • • •," 
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" Manufacturers Sacrifice Sale. 26 Carloads • • • ," " Grand 
Rapids Furniture, In many instances lower than wholesale cost 
• • • ," " • • • Selling Direct to Public, Surplus Stocks of 
leading Grand Rapids Manufacturer,s." 

Such acts and practices had the capacity and tendency, as charged, 
to mislead and deceive many of the public into believing respondents 
to be direct and authorized sales representatives for Grand Rapids 
furniture manufacturers, offering an opportunity to buy direct from 
the manufacturers with resulting saving of profits of middlemen, 
and to induce many of the public to purchase their furniture in 
such belief, and also to mislead and deceive many of the public into 
believing the furniture in question to be of that quality and other 
desirable characteristics long associated in the public mind with 
furniture manufactured in Grand Rapids, Mich., and to induce the 
purchase thereof in such belief, and had the further capacity and 
tendency to unfairly divert business from competitors dealing in 
genuine Grand Rapids furniture, and from competitors dealing in 
furniture not there manufactured nor so represented, or as associated 
therewith, and had the effect of unfairly diverting business from 
competitors who, as manufacturers, sell their furniture direct to 
the consuming public, and from competitors who, as retail dealers, 
sell the furniture dealt in by them without holding themselves out 
falsely as manufacturers' sales agents or manufacturers' representa
tives selling their product direct to the consumer at a saving of 
the profits of middlemen; all to the prejudice of the public and 
respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served an 
amended complaint upon the respondents, Abraham Kritzer, Arthur 
Kritzer, Augusta Kritzer, and Clara Kritzer, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. 

Respondents having entered their appearance and filed their 
answers herein to said amended complaint, hearings were had and 
evidence and testimony was thereupon introduced in support of the 
allegations of said amended complaint and in opposition thereto 
before a trial examiner of the Federal Trade Commission there
tofore duly appointed. 

And thereupon this proceeding came on for decision and counsel 
for the Commission and for the respondents having submitted briefs, 
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and the Commission having duly considered the record, and now 
being fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents are individuals who, during the past 
five years, have been engaged as hereinbelow set forth in the business 
of selling and distributing household furniture at retail at and from 
sundry stores and places of business maintained by them for said 
purpose in the city and State of New York. In completing the 
sales of, and in delivering, their furniture to their customers, re
spondents caused same to be transported in interstate commerce from 
said places of business in the city and State of New York into and 
through various other States of the United States and delivered to 
the respective customer-purchasers in said other States. Respond
ents' combined sales of said furniture varied in amounts from $100,-
000 to $400,000 per annum, and at all times during which they 
carried on said business, each of respondents was in the conduct 
thereof engaged continuously in commerce between and among sev
eral States and in direct, active competition with many other indi
viduals, partnerships, and corporations also engaged in the sale and 
distribution of household furniture in interstate commerce between 
and among various States of the United States, particularly the 
State of New York and States adjacent thereto. Respondents car
ried on their said furniture business under various and sundry names, 
as follows: For more than one year immediately prior to and includ
ing November, 1923, all of said respondents conducted their said 
business jointly and in association with, and to the mutual interest 
of each other, as and under the unincorporated trade names and 
styles of "Furniture Manufacturers' Warehouse" and ''Furniture 
Manufacturers' Auction Outlet," and also as and under the corporate 
name of "Kritzer's, Inc.," a corporation under the laws of the State 
of New York which was organized, and the stock of which was 
owned, by the respondents who were its directors and constituted its 
officers, to wit: President, respondent Abraham Kritzer· vice presi
dent, respondent Augusta Kritzer; secretary, respoddent Clara 
Kritzer; and treasurer, respondent Arthur Kritzer. Respondents 
used said trade names and said corporate name in and under which 
to make the misleading and deceptive representations of their busi
ness and furniture as hereinafter set forth. Said trade name " Fur
niture Manufacturers' '\Varehouse" was used by respondents under 
which to operate their said furniture business at premises No. 163 
West Nineteenth Street, New York City, N. Y. Said trade name 
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" Furniture Manufacturers' Auction Outlet " was used by respond
ents under which to operate their said furniture business at premises 
No. 110 West Seventeenth Street, New York City, N. Y.; and for 
more than a year immediately following November, 1923, respondents 
continued the use of said trade name "Furniture Manufacturers' 
Auction Outlet" as and under which to carry on said furniture busi
ness. The place of business of said "Kritzer's, Inc.," used by re
spondents as aforesaid was at No. 120 West Twenty-third Street, 
New York City, N. Y. In carrying on their furniture business in 
interstate commerce, respondents from January, 1924, to March 10, 
1925, also conducted same at premises Nos. 162 to 170 \Vest Twenty
third Street, New York City, N.Y., as and under the unincorporated 
trade name and style of "Grand Rapids Salesrooms." On or about 
March 10, 1925, said trade name "Grand Rapids Salesrooms" was 
changed to the unincorporated trade name and style of "Grand 
Rapids Furniture Co." and thereafter said furniture business of re
spondents located at Nos. 162 to 170 \Vest Twenty-third Street, :New 
York .City, N. Y., was and still is conducted in and under the said 
name "Grand Rapids Furniture Co." and under the supervision and 
management of respondent Abraham Kritzer and as a continuation 
of the business formerly conducted by respondents under the various 
other trade names hereinbefore set for.th, which business organiza
tions were also under the supervision and management of respondent 
Abraham Kritzer. Respondent Abraham Kritzer likewise manages 
:and controls the Chelsea Auction Rooms, a corporation organized 
:and existing under the laws of the State of New York, with an 
:authorized capital stock of $25,000, and respondents use said Chelsea 
.Auction Rooms through and in the name of which to purchase furni
:ture for their said business. 

PAR. 2. In the course of carrying on their business under the vari
cous and sundry trade and corporate names all as hereinbefore set 
·.forth, and through and by means of large and conspicuous display 
:signs and numerous advertisements conspicuously published by them 
iin newspapers of general circulation among the purchasing public, 
:respondents represented to their customers and prospective cus
rtomers-

.(a) That all said furniture advertised and sold by them was 
:genuine Grand Rapids Furniture or furniture manufactured in the 
oeity of Grand Rapids, Mich. 

(b) That respondents were and are the manufacturers of the fur
niture in which they dealt, or the warehouseman, factory representa
tive, branch or agent of the manufacturers thereof, and were selling 
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said furniture at manufacturers' prices for the account and on behalf 
of said manufacturers. 

(c) That said furniture as sold and distributed by respondents 
comes directly :from the manufacturers thereof to respondents' cus
tomer-purchasers without the intervention of middlemen, thereby 
eliminating and saving to such customer-purchasers the costs and 
profits of middlemen. 

(d) That respondents offered for sale and sold large quantities of 
Grand Rapids furniture, including hundreds of suites of living room 
furniture. 

PAR. 3. In truth and in fact respondents did not manufacture any 
of the furniture in which they dealt as aforesaid. None of the re
spondents have ever owned, controlled or operated directly or in
directly any furniture factory or factories in which or by which any 
of the furniture in which they dealt in their said business was manu
factured or produced, and none of respondents have at any time 
mentioned herein been the representative, agent or warehouseman of 
the manufacturer of any of their furniture. Respondents have at 
no time been engaged in selling out the stock of any Grand Rapids 
manufacturer retiring from business, nor have any of respondents 
acted in any way for or on behalf of manufacturers of Grand 
Rapids furniture or other furniture. In the conduct of their said 
business respondents were at all times herein mentioned retail fur
niture dealers who purchased their furniture outright and in the 
usual course of commerce from manufacturers or other dealers and 
resold said furniture to the purchasing public at prices fixed by 
them as such retail dealers, which prices included the costs and profits 
of themselves and the manufacturers. Respondents' stock in trade 
during all the times herein mentioned consisted principally and 
almost wholly of furniture which was not genuine Grand Rapids 
furniture or furniture manufactured or made in the city of Grand 
Rapids, Mich., but was furniture manufactured at widely scattered 
points elsewhere than Grand Rapids, Mich. Said stock in trade of 
respondents at no time contained more than an insubstantial and 
inconsequential amount (approximately 1 per cent to 3 per cent) of 
genuine Grand Rapids furniture or furniture manufactured in the 
city of Grand Rapids, Mich. 

pAR. 4. For a great many years prior thereto, and at all times 
during which respondents have engaged in the business hereinbefore 
described, the city of Grand Rapids, Mich., has been and still is 
a large and important center of the furniture-manufacturing in
dustry in the United States, which fact is well known to the pur
chasing public throughout the United States. The furniture ma.nu-



ABRAHAM KRITZER ET AL. 25 

19 Findings 

factured in said city of Grand Rapids is extensively advertised, sold 
and distributed by the trade and purchasing public throughout the 
United States, including particularly that portion of the purchasing 
public served by respondents, as " Grand Rapids furniture " or as 
furniture manufactured or made in Grand Rapids, Mich.; and said 
Grand Rapids furniture at all times herein mentioned has enjoyed 
and still enjoys a widespread popularity, high reputation and good 
will among, and is well and favorably known and in great demand 
by, the purchasing public. Many consumers desire to purchase 
furniture manufactured at Grand Rapids, Mich., or Grand Rapids 
furniture, in preference to furniture manufactured elsewhere. 

PAR. 5. Respondents' representations of their business and furniture 
as set forth in paragraph 2 hereof are false and misleading, were cal
culated, have and had the capacity and tendency to, and did, mislead 
and deceive the purchasing and consuming public and thereby cause 
many thereof to purchase their furniture from respondents in the 
erroneous belief that said representations were true in fact. 

PAR. 6. There are among the competitors of respondents men
tioned in paragraph 1 hereof, many who truthfully advertise and 
sell, as such, furniture manufactured in said city of Grand Rapids, 
Mich. There are also many of said competitors who deal in and sell 
furniture not manufactured in said city of Grand Rapids, Mich., and 
who do not through trade names, newspaper advertisements or other
wise, represent that such furniture is Grand Rapids furniture or 
furniture manufactured in said city of Grand Uapids or in any wise 
connected with the furniture industry thereof. The misleading and 
deceptive practices indulged in by respondents as hereinbefore set 
forth, tend to and do unfairly divert trade from and otherwise 
injure the business of said competitors and are to the prejudice and 
injury of the public. Said misleading and deceptive practices of 
respondents also tend to and do unfairly divert trade from the 
furniture manufacturers of Grand Rapids, Mich., and prejudice 
and injure the good will and business of said Grand Rapids manu
facturers. Among respondents' competitors are many furniture 
dealers who do not, in carrying on their business, represent themselves 
as manufacturers, or as branches, warehouses, agents, or represent
atives of furniture manufacturers, or as selling their furniture directly 
from the manufacturer thereof to the consuming public to the exclu
sion of the profits and costs of middlemen; and said misleading and de
ceptive practices of respondents tend to and do unfairly divert trade 
from and otherwise injure the business of such competitors. Said 
misleading and deceptive practices of respondents likewise tend to 
and do unfairly divert trade from manufacturers of furniture who, 
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in competition with respondents, sell and distribute their furniture 
directly to the consuming public to the exclusion of the profits and 
costs of middlemen. 

CONCLUSION 

The acts and things done by respondents, under the conditions and 
circumstances described in the foregoing findings, are to the injury 
and prejudice of the public and respondents' competitors, and are 
unfair methods of competition in interstate commerce and constitute 
a violation of the act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the amended complaint of the Commission, the answers 
of respondents thereto, the testimony and evidence; and the Com
mission having made its findings as to the facts with its conclusion 
that respondents have violated the provisions of the act of Congress 
approved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It is now Q'l'dered, That respondents Abraham Kritzer, Arthur 
Kritzer, Augusta Kritzer, and Clara Kritzer, and each of them, their 
agents, representatives, servants, and employees, cease and desist from 
directly or indirectly-

(a) Using the words "Grand Rapids" in any trade name or cor
porate name under which is sold and distributed in interstate com
merce any furniture which has not been manufactured in the city of 
Grand Rapids, Mich.; or representing through newspaper advertise
ments, signs, business correspondence, or in any other manner what
soever, that any of said furniture has been manufactured in Grand 
Rapids, Mich. 

(b) Making representations through trade names, corporate 
names, signs, business correspondence, newspaper advertisements, or 
in any other manner whatsoever, in connection with the sale and 
distribution by any of the respondents of furniture in interstate 
commerce, (1) that respondents, or either of them, are the manufac
turers of said furniture or the factory distributors, representatives, 
agents or warehousemen of the manufacturers of said furniture, and 
are selling and distributing same directly irom the manufactur~ 
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or factory warehouse to their customer-purchasers without the inter
vention of middlemen; or (2) that the prices at which respondents 
are offering for sale and selling said furniture are factory prices 
or manufacturers' prices; unless and until respondents actually own 
and operate or directly and absolutely control a factory or factories 
wherein or by which is made all such furniture as offered for sale 
and sold, or are the direct agents or warehousemen of such factory 
or factories and are conducting said business as such agents for the 
account and on behalf of said factory or factories. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of a copy of this order, file with the Commis
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist 
hereinbefore set forth. 
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IN THE MATTER OP' 

JACOB A. MILLER AND HARRY TOBIAS, PARTNERS, 
DOING BUSINESS UNDER NAME AND STYLE GRAND 
RAPIDS SALES COMPANY, GRAND RAPIDS SALES 
COMPANY (A CORPORATION) 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVFJ) SEPT. 26, 1914 

Docket 1193. Complaint, June 11, 1924'-Decision, Nov. 24, 1926 

Where the city of Grand Rapids, Mich., bad long been known as a large and 
important center of the furniture industry in the United States, furniture 
there manufactured was extensively advertised, sold, and referred to by the 
trade and purchasing public throughout the United States and particularly 
by a portion of such public near New York City, as "Grand Rapids turn!· 
ture," and such furniture had come to enjoy a widespread popularity, 
high reputation and good will, and great demand by the purchasing public, 
and to be preferred by many to furniture made elsewhere; and thereafter 
a corporation, operated and controlled by former members of its predecessor 
partnership, engaged in the sale at retail In and from New York City of 
furniture, of which only an unsubstantial and Inconsequential amount was 
made in Grand Rapids; and neither representative nor branch of any 
furniture manufacturer, nor manufacturer of the furniture dealt in by it, 
which was not sold directly from manufacturer to consumer to the exclu
sion of the costs and profits of middlemen, but was purchased by it In the 
usual manner from manufacturers or other dealers and sold by It as a 
retail dealer to the public at dealers' prices including the costs and profits 
of itself and manufacturers; 

(a) Curried on its business under the names "Grand Rapids Sales Company, 
eastern representative ot furniture makers," and " Grand Rapids Show 
Rooms," and featured said names and statement at Its places of business 
and salesrooms, and on its letterheads, blllheuds, and other busine8s sta
tionery; 

(b) Falsely represented itself on a sign displayed at its salesroom as "factory 
representative" of certain Grund Hapids manufacturers thereon named; 

(o) Conspicuously advertised its furniture under its aforesaid names in the 
dally papers with such statements as "World's best furniture, made in 
Grand Hapids. A number of leading manufacturers are otrering their 
sample Unes together with their regular stocks n1ade for the 1025 season, 
ordinarily shown at August e;ales. Are now on exhibition and otrered for 
sale at our wholesale showrooms, direct to retail buyers for caRh only at 
one-half retail prices," "Every suite otrered in this great sale is priced 
only at manufacturers' cost of production which really means lower than 
wholesale cost," " Public disposal sale of Grand Rapids manufacturers' 
sample furniture at lee;s than wholesale prices. In otrering these wonderful 
sample stocks ot advance e;howroom suites we present to the public a 
buying opportunity that is rare. • • • "; 

•Am~nded eowplalnt, Oct. 28, 1924. 
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With the capacity and tendency to mislead and deceive the purchasing public 
in reference to the source of manufacture of the aforesaid furniture, and 
Its own supposed status as a direct representative or branch of Grand 
Rapids furniture manufacturers, selllng genuine Grand Rapids furniture 
in their behalf directly to the purchasing and consuming public at manu
facturers' prices, thereby saving its customers the costs and profits of mid
dlemen, and to cause purchasers to buy its furniture in such erroneous 
beliefs; and 

With the effect of diverting trade from Grand Rapids furniture manufacturers' 
and prejudicing and injuring their good wlll and business, and of unfairly 
diverting trade from and injuring competitors dealing in furniture made In 
Grand Rapids and truthfully so advertised and sold, competitors dealing In 
furniture neither there made nor so represented, competitor dealers who did 
not misrepresent themselves as manufacturers, or their representatives or 
branches, or as selling directly from the manufacturer to the consumer to 
the exclusion of the aforesaid costs and profits, and manufacturers who 
sold and distributed their product directly to the consuming public to the 
exclusion of such profits and costs, in competition with It: 

Held, That such practices, under the circumstances set forth. constituted unfair 
metho4s of eompetltion. • 

Mr. Morgan J. Doyle and Mr. Henry Miller for the Commission. 
Mr. Frank Weinstein, of New York City, for respondents. 

SYNoPsis oF Col1PLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respond~nt individuals, partners theretofore engaged in New 
York City, in the sale of furniture at retail to purchasers in the 
various States, and respondent corporation, organized under the laws. 
of the State of New York, and successor to said partnership, with the 
:tforcsaid individuals as president and treasurer thereof, and similarly 
engaged, with adopting and using misleading trade and corporate 
name, misrepresenting business status or advantages, and advertising 
falsely or misleadingly, in violation of the provisions of section 5 of 
such act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

Respondents, as alleged, dealing in furniture made for the most 
part at points other than Grand Rapids, .Mich., and by manufac
turers in nowise connected with the Grand Rapids furniture indus
try, and not buying agents of furniture manufacturers, but pur
chasing the furniture dealt in by them and reselling the same at 
retail and at a profit, used and featured such trade and corporate 
names at their place of business as "Grand Rapids Sales Co." and 
also there made the representation "Eastern Representatives of 
Furniture Makers," and featured the aforesaid names in advertise-
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ments in newspapers of general circulation, together with such state
ments as" Original Factory Samples, ·world's Best Furniture, Made 
in Grand Rapids,"" Entire $300,000 Sample Stock Direct to Public," 
"·we must quickly dispose of this great stock * * • to raise cash 
for the manufacturers," "A Great Furniture Institution, representing 
America's foremost manufacturers have opened doors to sell Direct 
to Retail Buyer," "Entire 1924 Sample Lines of America's leading 
furniture manufacturers for lower than wholesale cost." 

Such acts and practices had the tendency, as charged, to deceive 
the public into believing respondents' furniture to have been manu
factured in Grand Rapids, Mich., and to be of the quality and other 
desirable characteristics long associated in the public mind with 
furniture there manufactured, and to cause many to purchase the 
same in such belief, and thus unfairly divert business from competitors 
dealing in genuine Grand Rapids furniture, and from competitors 
dealing in furniturE>. not there manufactured nor so represented or as 
in anywise connected therewith, and had the capacity and tendency to 
mislead and deceive many among the consuming public into believing 
that purchasers from respondents were buying directly from the 
manufacturer and thereby saving the profits of middlemen, and to 
induce many to purchase respondents' furniture in such belief, thereby 
unfairly diverting business from competitor manufacturers selling 
their furniture directly to the consuming public, and from competitor 
retail dealers who do not falsely hold themselves out as sales agents 
or representatives of manufacturers offering their furniture at a sav· 
ing to the consumer of the profits of the middlemen; all to the 
prejudice of the public and respondents' competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT' FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a. 
complaint and an amended complaint upon the respondent Grand 
Rapids Sales Co., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

Respondent corporation having entered its appearance and filed 
its answer herein to said complaint and amended complaint hear
ings were had and evidence and testimony was thereupon intr~duced 
in support of the allegations of said complaint and amended com
plaint, and in opposition thereto, before a trial examiner of the 
Federal Trade Commission theretofore duly appointed. 



GRAND RAPIDS SALES CO. ET AL. 31 

28 Findings 

And thereupon this proceeding came on for decision, and counsel 
for the Commission and for the respondent having submitted briefs 
and waived oral argument, and the Commission having duly con
sidered the record and now being fully advised in the premises, 
makes this its findings a.s to the facts and its conclusions drawn 
therefrom: 

FINDINGS AS TO THE FAcrS 

PARAGRAPH 1. Respondent Grand Rapids Sales Co. is a corpora
tion organized and existing under the laws of the State of New 
York, having its principal office and place of business in the City 
and State of New York. Since April 1, 1924, when it succeeded to 
the business theretofore conducted by Jacob A. Miller and Harry 
Tobias as copartners under the trade name and style of Grand 
Rapids Sales Co., respondent corporation has engaged and is still 
engaged in the business of selling household furniture at retail to 
the consuming public, maintaining and operating for that purpose 
public sales rooms at Nos. 41, 43 and 45 \Vest Thirteenth Street and 
No. 90 Fifth Avenue, in the City and State of New York. The man
aging officers and directors of respondent corporation are said Jacob 
A. Miller and Harry Tobias. Respondent corporation's method of 
conducting its business was at all times hereinabove mentioned as 
follows: It offered for sale and sold its furniture to the consuming 
public at its said sales rooms in New York City; and also through 
and by means of advertisements of said business and furniture which 
it caused to be published from time to time in daily newspapers of 
general circulation among the consuming public throughout the 
State of New York and States adjacent thereto, respondent corpora
tion induced purchasers and prospective purchasers to come to its 
said sales rooms and make purchases of its furniture. For the pur
pose of completing the sales of its furniture to its customers re
spondent corporation operated on regular continuous schedule its 
own delivery trucks by which it transported and delivered the fur
niture so sold by' it from its aforesaid places of business in New York 
City, N. Y., to points within a radius of 100 miles from New York 
City, and including particularly such points of delivery in the State 
of New Jersey. Many sales of its furniture were made by respond
ent corporation to purchasers residing in the State of New Jersey 
and in delivering the furniture so sold respondent caused same to be 
transported in interstate commerce from its places of business in 
New York City, N. Y., into the State of New Jersey and to be de
livered to the respective purchasers thereof in the State of New 
Jersey. Said deliveries of its furniture were made on regular sched-
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ule four times per week and served approximately 17 to 19 different 
New Jersey customers per week. Respondent corporation's total 
annual sales approximated $1,000,000 and its sales of furniture de
livered by it to said New Jersey purchasers amounted to a minimum 
of $30,000 per year. In the course and conduct of such business 
respondent corporation was at all times hereinabove mentioned, and 
still is, in direct active competition with many individuals, partner
ships and other corporations engaged in the sale and distribution of 
household furniture to the purchasing and consuming public in com
merce between and among various States of the United States, par
ticularly the States of New York and New Jersey. 

PAR. 2. In the course of selling, and as a means by which to induce 
the public to purchase, its furniture, respondent corporation for 
many months immediately after April 1, 1924, carried on its afore
said business in the names of "Grand Rapids Sales Company. 
Eastern representative of furniture makers" and "Grand Rapids 
Show Rooms," which names and statement it caused to be publicly 
displayed and set forth in large and conspicuous letters at its places 
of business and sales rooms and on its letterheads, billheads, and 
other business stationery which it used in the course of making sales 
to the public. It also publicly displayed at its sales rooms a sign 
bearing the statement "Factory representatives of Luce Furniture 
Co., Sligh Furniture Co., 'Widdicomb Furniture Co." And as a fur
ther means by which to induce the public to purchase its furniture 
respondent corporation during the same time caused to be published 
many large and conspicuous advertisements of its furniture in daily 
newspapers of general circulation among the consuming public 
throughout various States, particularly the States of New York and 
New Jersey, in which advertisements it named, represented and 
described its business and the furniture in which it dealt by the 
following names and statements of similar import: 

(a) "Grand Rapids Sales Company. World's best furniture, 
made in Grand Rapids. A number of leading manufacturers are 
offering their sample lines together with their regular stocks made 
for the 1925 season, ordinarily shown at August sales, are now on 
exhibition and offered for sale at our wholesale showrooms direct to 

' retail buyers for cash only at one-half retail prices." 
(b) "Grand Rapids Sales Company, World's Best Furniture, 

Made in Grand Rapids. Every suite offered in this great sale is 
priced only at manufacturers' cost of production which really means 
lower than wholesale cost." 
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(c) "Grand Rapids Showrooms Furniture. This sale offers an 
opportunity to purchase Advance Styles Priced One-half Regular 
Cost." 

(d) "Grand Rapids Sales Company. Public disposal sale of 
Grand Rapids Manufacturers' sample furniture at less than whole
sale prices. In offering those wonderful sample stocks of advance 
~howroom suites we present to the public a buying opportunity that 
is rare. Among the furniture offered for sale are great quantities of 
prize suites that have been awarded high honors for beauty and 
quality." 

For the advertisement of its names and business as aforesaid, 
respondent corporation expended from $2,000 to $2,500 per week. 

PAR. 3. For a great many years prior to and at all times since 
respondent corporation and its predecessors in business have engaged 
in the business hereinabove described, the city of Grand Rapids, 
Mich., has been and still is, a· large and important center of the furni
ture manufacturing industry in the United States, which fact is well 
known to the purchasing public throughout the United States. 
There are approximately 60 furniture factories located in said city 
of Grand Rapids, the combined annual production of which factoril:..; 
is estimated to be of the approximate value of $45,000,000. The fur
niture manufactured in said city of Grand Rapids is extensively 
advertised, sold and referred to by the trade and purchasing public 
throughout the United States, including particularly that portion of 
the purchasing public served by respondent corporation, as " Grand 
Rapids Furniture" or furniture manufactured or made in Grand 
Rapids, Mich.; and said furniture at all times herein mentioned has 
enjoyed and still enjoys a widespread popularity, high reputation 
and good will among, and is well and favorably known and in great 
demand by, the purchasing public. Many consumers desire to pur- . 
chase furniture manufactured at Grand Rapids, Mich., or Grand 
Rapids furniture, in preference to furniture manufactured elsewhere. 

PAR. 4. The use by respondent corporation of its corporate name 
and said trade name and advertising statements all as set forth in 
paragraph 2 hereof, are calculated, have and had the capacity and 
tendency to mislead and deceive the purchasing public into, and to 
cause purchasers to buy respondent corporation's furniture in, the 
erroneous belief-

( a) That all said furniture offered for sale and sold by respondent 
corporation was manufactured in the aforesaid city of Grand 
Rapids, :Mich., and is genuine Grand Rapids furniture; 

(b) That respondent corporation is a direct representative. agent, 
or branch of furniture manufacturers who are located in Grand 
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Rapids, Mich., and who are the manufacturers of the furniture 
comprising respondent corporation's stock in trade, and that re
spondent corporation is selling and distributing said furniture as 
such agent or branch for and on behalf of said manufacturers and 
directly from such manufacturers to the purchasing and consuming 
public at said manufacturers' prices and without the intervention of 
middlemen, thereby eliminating and saving to its customers the 
costs and profits of middlemen. 

In truth and in fact during all of the time aforesaid representations 
were made by respondent corporation its stock in trade, which it 
advertised and sold as stated above, consisted principally and almost 
wholly of furniture which was not Grand Rapids furniture or fur
niture manufactured or made in the city of Grand Rapids, Mich., 
but was furniture manufactured at widely scattered points elsewhere 
than Grand Rapids, Mich. Said stock in trade contained only an 
insubstantial and inconsequential amount of genuine Grand Rapids 
furniture or furniture manufactured in the city of Grand Rapids, 
Mich. Respondent corporation is not and never has been the manu
facturer of any of its furniture in which it dealt or the representative, 
branch, or agent of said Luce Furniture Co., Sligh Furniture Co. or 
Widdicomb Furniture Co., or any other manufncturer of Grand 
Rapids furniture or other furniture. Respondent corporation is a 
retail dealer or middleman and purchased its stock in trade in the 
usual manner from manufacturers or other dealers, and said fur
niture dealt in by it was never sold directly from manufacturer to 
the consuming public without the intervention of middlemen or to 
the exclusion of the costs and profits of middlemen, but same was at 
all times herein mentioned sold by respondent corporation as a retail· 
dealer to the public at dealers' prices which included the costs and 
profits of itself and of the manufacturers. 

• PAR. 5. There are among the competitors of respondent corpora-
tion mentioned in parngraph 1 hereof many who truthfully advertise 
and sell, 2.s such, furniture manufactured in said city of Grand 
Rapids, Mich. There are also many of said competitors who deal in 
and sell furniture not manufactured in said city of Grand Rapids, 
Mich., and who do not through trade names or otherwise represent 
that such furniture is Grand Rapids furniture or furniture manu
factured in said city of Grand Rapids or in anywise connected 
with the furniture industry thereof. The misleading and deceptive 
practices indulged in by respondent corporation as hereinbefore 
set forth tend to and do unfairly divert trade from and otherwise 
injure the business of said competitors and are to the prejudice anrl 
Injury of the public. Said misleading and deceptive practices of 



GRAND RAPIDS SALES CO. ET AL. 35 

28 Order 

respondent corporation also tend to and do divert trade from the 
furniture manufacturers of Grand Rapids, Mich., and prejudice 
and injure the good-will and business of said Grand Rapids manu• 
facturers. Among respondent corporation's competitors are many 
furniture dealers who ·do not in carrying on their business represent 
themselves as manufacturers or as branches, agents or representatives 
of furniture manufacturers or as selling their furniture directly 
from the manufacturer thereof to the consumer to the exclusion of 
the profits and costs of middlemen; and said misleading and decep
tive practices of respondent corporation tend to and do unfairly 
divert trade from, and injure the business of, such competitors. 
Said misleading and deceptive practices of respondent corporation 
likewise tend to and do unfairly divert trade from manufacturers 
of furniture who in competition with respondent corporation sell 
nnd distribute their furniture directly to the consuming public to 
the exclusion of the profits and costs of middlemen. 

CONCLUSION 

The acts and things done by the respondent under the conditions 
and circumstances described in the foregoing findings are to the 
injury and prejudice of the public and respondent corporation's 
competitors, and are unfair methods of competition in interstate 
commerce and constitute a violation of the act of Congress approved 
September 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its. powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint and amended complaint of the Com
mission, the answers of respondent corporation thereto, the testimony 
and evidence; and the Commission having made its findings as to 
the facts, with its .conclusion that respondent corporation has vio
lated the provisions of the act of Congress approved September 26, 
1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes", 

It is now ordered, That respondent corporation, Grand Rapids 
Sales Co., its officers, directors, agents, representatives, servants, and 
employees cease and desist from directly or indirectly-

(a) Using the words "Grand Rapids" in any trade name or 
corporat~ name under which is sold and distributed in interstate 
commerce any furniture which has not been manufactured in the city 
of Grand Rapids, Mich.; 

65133"-3()-voL 11-4 
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(b) Making representations through trade names, corporate 
names, signs, business correspondence, newspaper advertisements, or 
in any other manner whatsoever in connection with the sale and 
distribution of furniture in interstate commerce, (1) that respondent 
corporation is the manufacturer of the furniture which it sells or 
is the factory brarich, representative or agent of the manufacturer 
thereof; or (2) that any furniture offered for sale or sold by respond
ent corporation in interstate commerce comes from the manufacturer 
of such furniture, or such manufacturers' agent to the respondent 
corporation's customer-purchasers without the costs and profits of 
middlemen; unless and until respondent corporation actually owns 
and operates or directly and absolutely controls a factory or factories 
wherein or by which is made all such furniture so offered for sale 
and sold, or is the direct agent of such factory or factories and is 
conducting said business as such agent for the account and on behalf 
of said factory or factories. 

It is further ordered, That respondent corporation shall within 
60 days after the service upon it of a copy of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with the order to cease and desist 
hereinbefore set forth. 

ORDER OF DISMISSAL 

This proceeding coming on for decision upon the amended com
plaint, the answer thereto of respondents Jacob A. Miller and Harry 
Tobias, the testimony and evidence adduced, and briefs of counsel 
for the Commission and for respondents, and the Commission having 
duly considered the record and being now fully advised in the 
premises: 

· It is ordered, That the amended complaint herein be and the same 
is hereby dismissed as to respondents Jacob A. Miller ami Harry 
Tobias only. 



ROYAL SOAP CO. 37 

Complaint 

IN THE MATTER OP 

F. BURKHALTER, DOING BUSINESS UNDER THE TRADE 
NAME AND STYLE ROYAL SOAP COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1289. Complaint, Feb. 17, 1925-Decirion, Nov. 29, 19Z6 

Where an Individual engaged In the sale of a soap which was neither medicated 
nor contained ingredients having a curative and healing effect upon the 
skin; branded and labeled the same and the wrappers thereof "Royal 
Medicated Cuticle Doctor Soap", and represented said soap as being 
medicated and containing various ingredients having the aforesaid effect, 
in soliciting the sale thereof and advertising the same 1n newspapers in 
the communities of his retail dealer vendees; with the etrect of causing 
many of the trade and public to purchase such soap as and for a medl· 
cated product possessing curative and healing qualities not possessed by 
ordinary· toilet soap, and of diverting business from competitors dealing 
in soaps having such qualities, and from competitors dealing In ordinary 
toilet soaps, and selllng the same under truthful representations: 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. Otto R. Stites and Mr. Alfred M. CrO!Ven for the Commission. 
Lathrop, Morrow, For» & Moore and Mr. JohnS. Bates, of Kansas 

City, Mo., for respondent. 

SYNoPsis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent, engaged in the sale of an unmedicated toilet soap 
to retail dealers in various States and with place of business in 
Kansas City, with misbranding or mi~abeling and misrepresenting 
product dealt in, and advertising falsely or misleadingly, in viola· 
tion of the provisions of section 5 of such act, prohibiting the use 
of unfair methods of competition in interstate commerce, in that 
respondent, for more than a year preceding the complaint, stamped 
each cake of the aforesaid soap "Royal M~dica.ted Cuticle Doctor 
Soap" and so labeled the wrappers thereof, and falsely represented 
the same to dealers solicited by him as a high-grade toilet soap of 
the regular value of twenty-five cents per cake, and as medicated and 
containing ingredients having a. curative and healing effect upon 
the skin, and so advertised F;aid soap in local papers in communities 
in which he sold the same, the facts being that said soap was of the 
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reasonable value of not more than ten cents a cake and was habitually 
sold by him to retail dealers for resale at such price, and had no 
further curative and healing effect than ordinary toilet soaps; with 
the effect of causing many of the trade and public to purchase the 
aforesaid soap as and for one possessing the qualities above set forth, 
and of diverting business from and otherwise prejudicing com
petitors selling toilet soaps to retailers without representing the sa.me 
as medicated or otherwise superior to ordinary soaps and as offered 
at lower than the ordinary and usual retail prices, and with the 
capacity and tendency so to do; all to the prejudice of the public 
and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, F. Burkhalter, doing business under 
the trade name of Royal Soap Co., charging him with the use of 
unfair methods of competition in commerce in violation of the pro
visions of section 5 of said act of Congress. 

Respondent having entered his appearance, but not having filed an 
answer, hearings were had and evidence was thereupon introduced 
on behalf of the Commission before William F. Dinnen, an examiner 
of the Federal Trade Commission theretofore duly appointed. 
Thereupon this proceeding came on for decision and the Commission 
having considered the record and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion 
drawn therefrom : 1 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is now and since the year 1922, has been, 
doing busin(i)SS under the trade name and style "Royal Soap Co." 
with his place of business in the city of Kansas City, State of Mis
souri, and engaged in the business of selling toilet soap to retail 
dealers located at points in various States of the United States. He 
causes said soap when solq to be transported from his place of busi
ness or from various places where said soap is manufactured into 
and through States other than the States wherefrom said soap is so 
shipped, to said purchasers at their respective points of location. 
In the course and conduct of his said business respondent is and has 
been in competition with other individuals, partnerships, and corpo
rations engaged in the sale and transportation of toilet soap in inter
state commerce between and among various States of the United 
States. 
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PAR. 2. The soap dealt in by respondent in the course of his busi· 
ness as set out in paragraph 1 hereof, is named and denominated by 
respondent " Royal Medicated Cuticle Doctor Soap," which said 
name and designation respondent causes to be stamped upon each 
cake of his said soap and to be printed upon the wrappers wherein 
said soap is wrapped, and respondent delivers said soap so stamped 
and wrapped to his aforesaid vendees. 

PAR. 3. Upon soliciting and making sales to aforesaid vendees 
respondent represents to said dealers that said soap is medicated and 
contains various ingredients having a curative and healing effect 
upon humari skin. Further, upon making a sale respondent causes 
to be inserted in a newspaper or newspapers of general circulation 
in the community wherein the dealer is located advertisements offer· 
ing said soap for sale by said dealer, in which advertisements re· 
spondent causes to be inserted aforesaid representations and others 
of similar import. 

PAR. 4. In truth and in fact respondent's said soap is not medi· 
cated and contains no ingredients having a curative and healing 
effect upon the human skin. The representations referred to in 
paragraphs 2 and 3 hereof have been made by the respondent con
tinuously since some time in the year 1922 down to the present time, 
during which period of time respondent has never sold a soap con· 
taining medicaments or any ingredients of a curative or healing 
nature. 

PAR. 5. The stamping and wrapping by respondent of his said 
soap with the name and designation "Royal Medicated Cuticle 
Doctor Soap," and the representations made by respondent to his 
dealer vendees and in his advertising, all as set out in paragraphs 2 
and 3 hereof, have the capacity and tendency to cause and have 
caused many of the trade and public to purchase respondent's said 
soap in the belief that said soap is a medicated soap possessing cura
tive and healing qualities not possessed by ordinary toilet soa:v. 

PAR. 6. Among the competitors of respondent referred to in para· 
graph 1 hereof are many manufacturers of and dealers in soap who 
sell and have sold soap in competition with respondent which contains 
ingredients having healing and medicinal qualities. There were and 
now are many other competitors who sell ordinary toilet soap having 
no medicinal or healing qualities. Both classes of said competitors 
as a rule make truthful representations in regard to the soap offered 
for sale by them. The respondent's misrepresentations as found in 
paragraphs 2 and 3 hereof tend to and have diverted business from 
both classes of said competitors. 
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CONCLUSION 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are to the prejudice 
of the public and respondent's competitors and are unfair methods 
of competition in ·commerce, and constitute a violation of the act 
of Congress approved September 26, 1914, entitled "An act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, and the evidence 
received in support of said complaint, the respondent, not having 
offered any evidence, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes", 

It is now ordered, That the respondent, F. Burkhalter, his agents 
and employees do cease and desist from using the words " Doctor 
Soap" or "Medicated Soap" on soap, labels, wrappers, boxes, or 
other containers, or in newspapers, circulars, or other printed matter 
in connection with the sale of respondent's soap, or representing in 
any other manner soap sold or offered for sale by respondent as 
"Doctor Soap" or "Medicated Soap." 

It is further orvlered, That the respondent, F. Burkhalter, shall 
within 60 days after the service upon him of a copy of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with the order to 
cease and desist hereinbefore set forth. 
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IN THE MATTER OF 

A. HERSKOWITZ, MORRIS GOLDBERG, AND SAMUEL 
BELL, PARTNERS DOING BUSINESS ·UNDER THE 
TRADE NAME AND STYLE, BELL CAP COMPANY 

CO~IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED 

VIOLATION OF SEC. ~OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1815. Complaint, May !1, 1925-Deois-Wn Dec. 8, 1928 

Where a firm engaged in the manufacture and sale of shop caps, advertised the 
same in its price lists and catalogues as "union made shop caps with 
union labels", notwithstanding the fact that recognition of Its shop or 
factory as a union shop had theretofore been withdrawn, It did not employ 
union labor, and had no right to advertise that it was conducting a union 
shop, or to use the union label; with the capacity and tendency to mislead 
many of the trade and purchasing public into believing that its caps had 
been made by union labor and to Induce the purchase thereof In such 
belief, and with the result that competitors conducting recognized union 
shops lost business due to cancellation of orders in many instances and 
refusal thereof in others, on account of Its aforesaid representations, with 
otrers to sell its caps at prices below those of competitors: 

Held, That such false and misleading advertising and representations, under 
the circumstanc~s set forth, constituted unfair methods ot competition. 

Mr. Alfred M. Craven for the Commission. 

SYNoPsis oF CoMPLAINT J . 
Reciting its action in the public interest, pursuant to the provision~ 

of the Federal Trade Commission Act, the Commission charged re
Epondent individuals, partners engaged in the manufacture of shop 
caps, not made by union labor, for artisans, craftsmen, and laborers, 
and in the sale thereof to wholesale and retail dealers in various 
States, and with place of business in New York City, with adver
tising falsely or misleadingly in violation of the provisions of sec
tion 5 of such act, prohibiting the use of unfair methods of com
petition in interstate commerce, in that they, for more than a year 
preceding the complaint, featured the words "Union Made" upon 
catalogues, price lists and other trade literature sent to customer!'! 
and prospective customers, and describing and offering said caps for 
sale, with the effect of misleading many of the trade and consuming 
public into believing said caps to have been made by union labor 
and to purchase the same in such belief and with the capacity and 
tendency so to do, and to divert business from and otherwise injure 
and prejudice competitors making and fabricating their caps with 
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union labor and rightfully representing the same as so made; all 
to the prejudice of the public and respondent's competitors.1 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provision of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served its complaint upon 
the respondents, A. Herskowitz, Morris Goldberg, and Samuel Bell, 
copartners, doing business under the firm name and style of Bell Cap 
Co., charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of section 5 of said act of 
Congress. The respondents having entered their appearances and 
filed their answers herein, hearings were had and evidence was 
thereupon introduced on behalf of the Commission and the respond
ents before William C. Reeves, an examiner of the Federal Trade 
Commission theretofore duly appointed. 

Thereupon this proceeding came on for decision and the Commis
sion having duly considered the record and being fully advised in 
the premises makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAORAPH 1. Respondents, A. Herskowitz, Morris Goldberg, and 
Samuel Bell are now and have been since some time in 1921, co
partners, doing business under the firm name and style of Bell Cap 
Co., and engaged in the business of manufacturing, at the City of 
New York, State of New York, caps intended to be worn by miners, 
railroad operatives, and workmen in shops, commonly known as 

' The complaint contalna the following allegatlona 81 to the term " Union Made " and 
the etreet of the use thereof: 

"The term • Union Made' means and Ia understood and taken by the trade and public 
generally throughout the United Statea to mean that goods, wares and articles of mer· 
chandlse In connection with which aald phrase Is used have been made and fabricated bJ 
artlsana, craftsmen and laborera who are D1t•mbers of a labor nnlon or unions. Artisans, 
craftsmen, and laborers In the United States who are membera of one or more labor 
unions number many thousands, and practically all said penons and the members of their 
families habitually purchase goods, wares and articles of merchandise made and tabrl· 
cated by members of labor unlona In preference to goods, wares and articles of merchandise 
11111de and fabricated by persona who are not members of such unions. Further, there are 
many thousands of persona throughout the United Statea who are not members of labor 
unlona but who favor and eupport the objects, aiiii'I and purpose& of labor unions and who 
habitually purchase goous, wares and articles of merchandise made by rnP.mber1 of labor 
unlona In preference to goouY, ware1 and article~ of me1·chand!se made by per11ons who are 
not member1 of such unlon1." J 
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"shop caps," and :tn the selling of such caps to jobbers and whole
salers throughout the United States. Respondents solicit business 
by means of traveling salesmen and by means of printed catalogues 
and price lists circulated among jobbers and wholesalers, and upon 
the receipt of orders for such caps ship same into and through States 
of the United States other than the State of New York in interstate 
commerce. 

PAR. 2. During the duration of the partnership and up to the 
present time, respondents have had and now have numerous com
petitors located in the City of New York and other places in the 
United States engaged in the business of manufacturing and selling 
shop caps and shipping them in interstate commerce upon orders 
received into and through States of the United States other than 
the States of their respective locations. Among such competitors in 
the City of New York were Klein & Frankfeldt, Metro Cap Co., and 
A. Arnoff & Sons, all corporations, which concerns consolidated 
about January 1, 1925, under the name of Klein, Frankfeldt, 
Arnoff, Inc. 

PAR. 3. Shortly after respondents began business as a partnership 
they procured from the Cloth Hat, Cap, and Millinery 1Vorkers' In
ternational Union, the right to advertise the caps manufactured by 
them as union made caps and to affix to said caps the cloth label 
bearing the name of the Cloth Hat, Cap, and Millinery 1Vorkers' 
International Union, and other words signifying that the cap to 
which such label is attached is made in a shop recognized by the said 
union as a union shop. The label above described is copyrighted and 
is the property of such international union. The recognition by the 
said International Union of a shop as a union shop is made only 
when such shop complies with the regulations of the union in regard 
to hours of labor, sanitation, and other matters, including the em
ployment exclusively of workmen who are members of local unions. 

PAR. 4. The respondents, upon receiving recognition, as mentioned 
in paragraph 3, and the right to use the union label and to advertise 
that fact, circulated among its customers and prospective customers. 
consisting of jobbers and wholesalers, certain catalogues and price 
lists in which they represented that the caps manufactured by them 
were "Union made shop caps with union label" and" Union made." 
On or about the 8th day of April, 1922, the union withdrew its 
recognition of the shop or factory of the respondents as a union 
shop, -and after said date respondents did not employ union labor 
and had no right to represent or advertise that they were conducting 
.a .union shop o:r to use the union label. Respondents, notwithstand-
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ing the loss of their right so to do, continued after said 8th day 
of April, 1922, and up to long after- the issuance of the complaint 
herein, to advertise throughout the trade by means of price lists and 
catalogues" Union made shop caps with union labels." 

PAR. 5. The teqn "Union Made" means and is understood and 
taken by the trade and public generally throughout the United 
States to mean that goods, wares and articles of merchandise in 
connection with which said phrase is used have been made and 
fabricated by artisans, craftsmen and laborers who are members of 
a labor union or unions. 

PAR. 6. The advertisements and representations of the respondents 
above set forth are and have been since ApJ;il 8, 1922, false and mis
leading and have had and have the capacity and tendency to mislead 
many of the trade and purchasing public into the belief that re
spondents' aforesaid shop caps were made and fabricated by union 
laborers, and to induce the purchase of said cups in that belief. 

PAR. 7. The competitors of respondents named in paragraph 2 
hereof and many other competitors have been, since the 8th day of 
April, 1922, when respondents ceased to conduct a union shop, con
ducting union shops with the full recognition of the said Cloth Hat, 
Cap and Millinery ·workers' International Union and the right to 
use the label of said union. The said false representations and ad
vertising by the respondents mentioned in paragraph 4 hereof have 
resulted in loss of business to such competitors. In many cases orders 
placed with such competitors by customers have been canceled and 
in many other cases customers have refused to purchase, hy reason 
of the representations made by the respondents coupled vith their 
offers to sell caps at prices lower than the prices of such competitors. 

CONCLUSION 

The practices of the said respondents, under the conditions and cir
cumstances described in the foregoing findings, are to the prejudice 
of the public and respondents' competitors and are unfair methods 
of competition in commerce, and constitute a violation of the act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties: and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, and the s~veral an
swers oJ the respondent.s and the evidence introduced and the Com-
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mission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of an act of Con
gress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes ", 

It is now ordered, That the respondents, A. Herskowitz, Morris 
Goldberg, and Samuel Bell, their agents and employees, cease and 
desist from advertising or in any manner representing that caps sold 
or offered for sale by them in interstate commerce are tmion made, 
unless they are made by union labor, and in a shop or factory having 
authoritative recognition as a union shop or factory. 

It is fwrther ordered, That the respondents, A. Herskowitz, Morris 
Goldberg, and Samuel Bell, shall within 60 days after the service 
upon them of a copy of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist hereinbefore set 
forth. 

By the Commission, Commissioner Humphrey dissenting. 
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IN THE MA 'ITER OF 

P. PERL?tiDTTER AND C. W. QUIGLEY, PARTNERS DOING 
BUSINESS UNDER THE TRADE NAME AND STYLE OF 
p & Q F ACTQRY DIRECT TO YOU FURNITURE 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN AC'r OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1143. Compla-Int, Ma-r. !S, 1924-Deolsion, Deo. 18, 1926 

Where a firm engaged in the sale of furniture, which it purchased from the 
manufacturers and resold to the consuming public as a dealer or middle
man and at dealer's prices, including the costs and profits of itself and 
of the manufacturers, and neither manufacturing furniture dealt in by it, 
nor owning, controlling or operating any furniture factories, nor sell1ng 
or distributing such furniture directly from the manufacturers to its cus
tomer purchasers without the intervention of middlemen and to the exclu
sion of the costs and profits thereof; included in its trade name the words 
"Factory direct to you furniture" and featured the same ln its business 
correspondence, business cards, and newspaper advertisements, and on large 
and conspicuous signs displayed at lts sales rooms and place of business, 
with the capacity and tendency to mis1ead and deceive the purchasing 
public into believing that purchasers from it were dealing directly with the 
manufacturer and thereby saving themselves the costs and profits of 
middlemen, and to cause many of them to buy said furniture in such 
bellef, and with the e1Iect of unfairly diverting trade from and otherwise 
injuring the business of competitors who as manufacturers sold their 
furniture directly to the consuming public under truthful representations 
as to their method of distribution, and competitor dealers who did not in 
any manner represent themselves as manufacturers of the furniture dealt 
In by them: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Morgoo J. Doyle and Mr. Henry },filler for the Commission. 
Mr. Samuel G. Schwartz, of Philadelphia, Pa., for respondents. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pr9-
visions of the Federal Trade Commission Act, the Commission 
charged respondent individuals, partners engaged in the sale of furni
ture which they bought from the manufacturers and resold at a 
profit and at substantially prevailing ~retail prices to purchasers in 
various States, and with principal place of business in Philadelphia, 
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with misrepresenting business status and advertising falsely or mis
leadingly in that, for more than a year preceding the complaint, 
they set forth the statement and slogan " Factory Direct To You ", 
upon their letterheads used in soliciting customers, and upon the 
business cards furnished their salesmen for their use in soliciting 
customers, with the capacity and tendency to mislead and deceive 
many among the consuming public into believing that persons buying 
from them were purchasing direct from the manufacturer of the 
furniture and, thus saving the profits of middlemen, and to induce 
many to purchase said furniture in such belief, all to the prejudice 
of the public and respondent's competitors, a number of whom as 
manufacturers, sell their furniture to the consuming public and a 
number of whom, as retail dealers do not in any manner hold them
selves out as manufacturers of the furniture sold by them. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondents, P. Perlmutter and C. ,V. Quigley, 
partners doing business under the trade name and style of " P & Q
Factory Direct to You", charging them with the use of unfair meth
ods of competition in commerce in violation of the provisions of 
said act. 

Respondents having entered their appearances and filed their 
answer herein to said complaint, hearings were had and evidence and 
l estimony was thereupon introduced in support of the allegations of 
the complaint and in opposition thereto before a trial examiner of 
the Federal Trade Commission theretofore duly appointed, 

And thereupon this proceeding came on for decision ; and the Com
mission having duly considered the record and being now fully ad
vised in the pr:mises, makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents P. Perlmutter and C. W. Quigley are 
copartners, trading for more than five years last past in and under 
the unincorporated trade name and slogan" P & Q-Factory to You 
Furniture", in conducting the business of selling and distributing 
household furniture to retail furniture dealers and the consmning 
public throughout various States, particularly the States of Penn
sylvania, New Jersey, and Delaware, with their store and place of 
business at No. 119 North Second Street, in the city of Philadelphia, 
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State of Pennsylvania. Approximately 80 per cent of respondents' 
sales are made to the consuming public and approximately 20 per 
cent of their sales go to retail furniture dealers. The method by 
which they have at all times mentioned conducted said business is as 
follows: Respondents purchase the furniture comprising their stock 
in trade from many different furniture manufacturers located in 
various States of the United States, which furniture so purchased is 
shipped to respondents' said place of business in Philadelphia, Pa., 
where respondents display, offer for sale and sell said furniture to 
the trade and consuming public. Respondents also offer for sale 
and solicit trade for said furniture through newspaper advertise
ments, and through letters, and similar business correspondence, 
which they send from their place of business in Philadelphia, Pa., 
to customers and prospective customers residing in other States. 
Further, respondents employ six traveling salesmen who call upon 
and solicit orders for the purchase of their furniture from the con
suming public at their respective residences in various States, par
ticularly the States of Pennsylvania, New Jersey, and Delaware. 
In the course of their employment said salesmen distribute to said 
customers and prospective customers respondents' business cards con
taining the name and description of respondents' business as set 
forth in paragraph 2 hereof. As a result of the offering for sale 
and solicitation of business as aforesaid, respondents sell from time 
to time large quantities of their furniture to the trade and consuming 
public in the approximate proportions stated; and in completing 
said sales respondents cause said furniture to be transported in inter
state commerce from their place of business in Philadelphia, Pa., 
thrQugh and into other States of the United States, particularly the 
States of New Jersey and Delaware, and to be then and there de
livered to the respective customer-purchasers thereof in said other 
States. In so conducting their business, respondents are and have 
been at all times herein mentioned in direct active ~mpetition witlt 
many individuals, partnerships and corporations engaged in the· 
sale and distribution of household furniture in commerce between 
and among several States of the United States, particularly the 
States of Pennsylvania, New Jersey, and Delaware. 

PAR. 2. In the course and conduct of said furniture business and 
as a means by which to induce the public to purchase said furniture, 
respondents at all times herein mentioned carried on said business 
under the name, slogan, and description" P & Q-Factory Direct to 
You Furniture " and caused said name and description of their busi
ness to be prominently and conspicuously displayed in aforesaid 
l:lusiness correspondence, business cards, and newspaper advertise-
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ments used in furthering the sale of said furniture, and on large and 
conspicuous signs publicly displayed at their salesrooms and place 
of business. Said place of business of respondents is not a factory 
or in any way connected with a furniture factory, nor have any of 
the respondents ever owned, controlled, or operated any factory or 
factories wherein or whereby was made any of said furniture. In 
carrying on their business as aforesaid, respondents are and were 
dealers or middlemen, and said furniture dealt in by them was not 
sold or distributed directly from the manufacturers thereof to the 
respondents' customer-purchasers without the intervention of middle
men or to the exclusion of the costs and profits of middlemen; but 
same was sold and distributed by respondents, as dealers or middle
men, to the public at dealers' prices, which included the costs and 
profits of themselves and of the manufacturers. 

PAR. 3. The use by respondents of the slogan, description, and 
representation "Factory Direct to You," under the conditions and 
circumstances hereinbefore set forth, is false and misled.ding, has 
and had the capacity and tendency to mislead and deceive the pur
chasing public into, and to cause them to buy said furniture in, the 
erroneous belief-

( a) That respondents are and were the manufacturers of their 
furniture and owned, controlled, or operated the factory or factories 
in which said furniture was made, and 

(b) That purchasers, in buying from respondents, are buying 
directly from the manufacturers of said furniture to the exclusion 
of middlemen and thereby saving to such purchasers the cost and 
profits of middlemen. 

PAR. 4. There are among the competitors of respondents mentioned 
in paragraph 1 hereof a number of manufacturers of furniture who 
sell and distribute their furniture directly to the purchasing public 
and under truthful representations as to their method of distribu
tion. Among said competitors of respondents are also numerous 
furniture dealers who do not in any ma.nner represent that they 
manufacture the furniture which they sell; and the false and mis
leading practices of respondents as set forth in paragraphs 2 and 3 
hereof tend to and do unfairly divert trade from and otherwise 
injure the business of said competitors, and are to the prejudice of 
the public. 

CONCLUSION 

The acts and things done by respondents under the conditions and 
circumstances described in the foregoing findings are to the injury 
and prejudice of the public and respondents' competitors, and are 
unfair methods of competition in interstate commerce and constitute 
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a violation of the act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondents 
thereto, the testimony and evidence; and the Commission having 
made its findings as to the facts with its conclusion that respondents 
have violated the provisions of the act of Congress approved Septem
ber 26, 1914, entitled "An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes", 

It is MW Q1'dered, That respondents P. Perlmutter and C. W. 
Quigley, their agents, representatives, servants, and employees, cease 
and desist from directly or indirectly-

( a) Using in connection with the sale and distribution of furniture 
in interstate commerce, the slogan or statement " Direct from Factory 
to You" or any slogan or statement of similar import; and 

(b) Representing in newspaper advertisements, signs, business cor
respondence or in any other manner whatsoever that respondents are 
the manufacturers of said furniture, or are selling and distributing 
said furniture directly from the manufacturers to respondents' cus
tomer-purchasers without the costs and profits of middlemen, unless 
and until respondents actually own and operate or directly and abso
lutely control a factory or factories wherein or by which is made all 
such furniture so offered for sale and sold. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of a copy of this order, file with the Commis
sion a report in writing, setting forth in detail the manner and form 
in which they have complied with the order to cease and desist 
hereinbefore set forth. 
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IN THE MATTER OF 

ARNOLD ELECTRIC COMPANY 

COUPLAINT (SYNOPSIS l, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. ll OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 1308. Complaint, May 12, 1925-Dccision, Dec. 23, 1926 

Where a corporation engaged in the manufacture and sale of electrically driven 
drink mixing machines, 

(a) Procured assurances from a large number of its customer dealers whereby 
they undertook to maintain the resale price specified by it, and removed 
from its list those who failed to give such assurances; and 

(b) Requested Its dealers to cooperate In the maintenance of Its resale prices 
and to report and investigate cases of price cutting in ort.ler that it might 
eliminate thP same by refu;;ing further sales to the price cutters or by 
securing their assurances that in the future they would observe its 
prices; 

With the result that it secured the cooperation of its customers, resale prices 
fixed by it generally prevailed, dealers eng&ged in the distribution anti 
sale of its product were prevented from selling the same at such lower 
prices as they might deem warranted, and competition in respect of such 
products was suppresset.I and hindered : 

Ucla, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Alfred M. Craven for the Commission. 
II and & Quinn of Racine, Wis., for respondent, 

SYNOPSIS OF COMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent, a Wisconsin corporation engaged in the manu
facture of electrically driven drink-mixing machines and in the sale 
thereof to dealers in vari<ms States, and with principal office and 
place of business in Racine, Wis., with maintaining resale prices in 
violation of the provisions of section 5 of such act, prohibiting the 
use of unfair methods of competition in interstate commerce, in that 
respondent for about four years preceding the complaint has en
forced and enforces a merchandising system adopted by it of fixing 
and maintaining certain specified uniform prices at which its ma
chine shall be sold by dealers handling the same and has enlisted and 

65133°-30-voL 11-:i 
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secured the support of said dealers and of its own officers, agents, 
and employees in enforcing said system. 

In order to carry out such system respondent has employed and 
employs the following, among other means, whereby it and those 
cooperating with it have undertaken to prevent and have prevented 
dealers handling those products from reselling the same at prices 
lower than the resale prices established by it: 

(a) Establishing uniform minimum prices for the resale of its 
said machines and issuing price lists and catalogues setting forth the 
same, to its dealers; 

(b) Making it generally known to the trade that it expects and 
requires its dealers to maintain and enforce said resale prices; 

(c) Entering into agreements and understandings with its dealers 
providing for the maintenance of said prices by them; 

(d) Seeking and securing from its dealers reports of and informa
tion concerning price cutting on the part of other dealers; 

(e) Employing its salesmen and other agents and employees to 
investigate and secure information relative to price cutting and to 
report to it in the premises; 

(f) Using information secured relative to price cutting through 
the aforesaid means or otherwise, to induce and coerce price-cutting 
dealers to observe and maintain its prices in the future, by exacting 
promises and assurances from them that they will so do under penalty 
of refusal of further sales by it to them; 

(g) Keeping and maintaining lists of its dealers and striking 
therefrom names of price cutters pending the giving of promises and 
assurances by them that they will thereafter maintain its prices, and 
using said lists in the maintenance of its system of resale prices; 

(h) Refusing further supplies of its machines to price cutters 
pending the giving of satisfactory assurances and promises by them 
as above set forth; and 

(i) Using other equivalent means and methods for the enforce
ment of its said system; 

According to the complaint, the result of said acts and practices 
has been the general maintenance of its resale prices and "has been 
and now is to suppress competition in the .distribution and sale of 
respondent's machines; to constrain said dealers to sell said machine5 
at aforesaid prices fixed by respondent and to prevent them from 
selling said machines at such less prices as they may desire, and tc 
deprive the ultimate purchasers of said machines of those advantageE 
in price and otherwise which they would obtain from the natural and 
unobstructed flow of commerce in said machines under conditions oi 
free competition. Wherefore, said acts and practices of responden1 
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are all to the prejudice of the public and constitute unfair methods 
of competition in commerce within the intent and meaning of section 
5 of an act of Congress entitled 'An act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,' 
approved September 26, 1914." 

Upon the foregoing complaint, the Commission made the following 

.REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 2G1 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Arnold Electric Co., charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of section 5 of said act of Congress. 

Respondent, having entered its appearance herein, hearings were 
had and evidence was thereupon introduced on behalf of the Com
mission and the respondent before 'Villiam F. Dinnen, an examiner 
of the Federal Trade Commission theretofore duly appointed, and 
thereupon this proceeding came on for decision and the Commission 
having considered the record and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO TIIE FACTS 

PARAGRAPH 1. Respondent, Arnold Electric Co., is a corporation 
organized under the laws of the State of Wisconsin, with its prin
cipal place of business and factory at the city of Racine, in said State. 
It is now, and for over twelve years has been, engaged in the manu
facture and sale, among other things, of electrically driven drink
mixing machines, which machines are used chiefly in the operation 
of soda fountains. Since the early part of 1922, its principal article 
of manufacture in this line has been a drink-mixing machine known 
as the "Arnold Automatic Mixer." 

Respondent sells, and has sold, its drink mixers almost exclusively 
to dealers who in turn sell them to the users thereof, and these dealers, 
although jobbers in other lines, are as to respondent's products retail 
dealers inasmuch as they ,sell to the ultimate user. In l!.l23 respondent 
traveled seven salesmen who solicited orders from dealers over the 
United States generally and sold its mixers to about 1,000 dealers. · 

PaR. 2. Respondent causes its mixers, when sold, to be transported 
in interstate commerce, from Racine, Wis., into and through the 
Various States of the United States to the purchasers thereof. 
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In the sale and distribution of its products, respondent is, and 
has been since 1922, in achve and direct competition with other 
persons, firms, and corporations who manufacture drink mixers and 
who likewise sell and cause same to be transported from the State 
where manufactu~ed into and through other States of the United 
States in interstate commerce. Principal among these competitors 
are: Hamilton-Beach Manufacturing Co., of Racine, Wis.; Gilchrist 
Co.s Newark, N. J.; Wisconsin Electric Co., Racine, Wis.; and 
Kar-Lac Co., Chicago, Ill. It is estimated that the respondent 
sells about one-third of the drink mixers sold in the United States. 

PAR. 3. Upon commencing to manufacture the Arnold Automatic 
Mixer in the early part of 1S22, respondent fixed minimum resale 
prices at which the various types of the Arnold Automatic Mixer 
should be sold by the dealers to the users. It advertised and since 
said time has continued to advertise extensively in trade papers, 
having a general circulation among the users or probable users of 
drink mixers, a description of its mixers together, in all cases, with 
its specified retail prices. It also made lmown its specified retail 
prices to the trade by means of a "confidential price list," which 
price list described the mixers and contained the prices at which they 
were to be sold by the retailers to the consumer. The respondent also 
instructed its salesmen not to make sales to any dealer who would 
not observe the retail prices specified by it, and to make known to 
said. dealers that the respondent would refuse to do business with 
any dealer who deviated from such prices. These instructions were 
carried out by the salesmen of the respondent, who procured from 
dealers in many cases, oral agreements for the maintenance of the 
prices specified by respondent. 

PAn. 4. In the latter part of the year 1923 the respondent, for the 
purpose of procuring written agreements from its various dealers 
to observe the prices specified by it in the resale of its mixers, sent 
to all of its jobbers (about one thousand in number) n circular letter 
and to those who did not respond, a second circular letter, and to 
those who did not respond to the second circular letter, n third 
circular letter. The purpose of sending these circular letters was 
to procure ·written agreements or understandings obligating the 
dealers to observe in the resale of the mixers, the prices specified 
by respondent. In the second circular letter, the respondent states: 

We are nt this time mnklng changes In the <llstributlon of Amold Automatic 
l\llxers necessary to confine c.ur cooperation entirely with jobbt>rs who are 
upholding our policy as establi~he<l and only want au understanding with you 
that you will cooperate with us. In t·eturn W1l promise to do everything in our 
power to make your continued association with us most plensant and 
profitable. 
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The respondent received, in answer to the various circular letters 
above referred to, approximately 700 letters from its customers, 
which letters were assurances by the writers thereof that they re
spectively would maintain the prices specified in the confidential 
price list in the resale of the Arnold Automatic Mixer. The names 
of the dealers not giving such assurances were removed from re
spondent's list of customers, as appears from a letter written by 
1espondent under date of October 15, 1923, to one of its representa
tives, as follows: 

We have removed from our lists the names of several hundred jobbers 
throughout the country who have falled to give us a satisfactory reply to our 
letters and believe that we have now eliminated to a large extent, the serious 
matter of price cutting. 

PAR. 5. The respondent, in furtherance of its price maintenance 
policy through correspondence and its salesmen, requests of its dealers 
their cooperation in maintaining the resale prices which it fixes. Re
spondent also requests its dealers to aid ami assist it in ascertaining 
the names 'of dealers who cut prices. Dealers are requested to report 
the names of price cutters to respondent and are urged to make 
investigation for the purpose of ascertaining the names of price 
cutters and are informed by the respondent that the purpose of 
securing such information is to eliminate price cutting either by 
the refusal of further sales by respondent or securing from the price 
cutter his assurance that, as to future sales, the specified prices 
will be observed. 

PAR. 6. Respondent has secured the cooperation of its dealers gen
erally by reason of the methods and practices stated in these findings 
with the effect that the resale prices fixed by respondent generally 
prevail, by reason of which, dealers engaged in the distribution 
and sale of respondent's products are prevented from selling such 
products at such lower prices as might be deemed by them to be 
warranted, thus suppressing and hindering competition in respect 
to respondent's products in interstate commerce. 

CONCLUSION 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are to the preju
dice of the public and are unfair methods of competition in com
merce, and constitute a violation of the act of Congress approved 
September 26, 1914, entitled "An act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the evidence 
introduced, and the Commission having made its findings as to the 
facts with its conClusion that the respondent has violated the pro
visions of an act of Congress approved September 26, 1914, entitled 
"An act to create a Fetleral Trade Commission, to define its powers 
and duties, and for other purposes", 

It ia now ordered, That the respondent, Arnold Electric Co., its 
officers, agents, and employees cease and desist from-

(1) Entering into contracts, agreements, or understandings with 
dealers, or any of them, that respondent's products are to be resold 
by such dealers at prices specified or fixed by respondent. 

(2) Procuring either directly or indirectly from its dealers prom
ises or assurances that the prices fixed by respondent will be observed 
by such dealers. 

(3) Requesting its dealers to report the names of other dealers 
who do not maintain respondent's resale prices, or who are suspected 
of not maintaining the same. 

( 4) Seeking the cooperation of dealers in making effective its 
price maintenance policy, by manifesting to dealers an intention to 
act upon reports sent in by them of variations from the suggested 
prices, by the elimination of the price cutter or by informing dealers 
that price cutters reported who would not give assurance of adher
ence to the suggested resale prices had been or would be refused 
further sales. 

It ia furtAer ordered, That t~ respondent, Arnold Electric Co., a 
corporation, shall within 60 days after the service upon it of a copy 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it hn,s complied with 
the order to cease and desist hereinbefore set forth. 
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IN THE MATTER OF 

T\VINPLEX SALES COMPANY 

COMPLAINT (SYNOPSIS), FI~D~NGS, AND ORDER IN P...EGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26 1 1914 

Docket 1282. Complaint, Feb. 13, 1925-Decision, Jan. 11, 1927 

Where a corporation engaged in the manufacture and sale of stroppers for 
safety-razor blades, gave and ofl'ered to give to employee salesmen of Its 
retail dealer customers, without the knowledge or consent of their employ
ers, cash rewards for each stropper sold as an inducement to devote time 
and care to the demonstrations and Instructions involved in the sale thereof; 
with the capacity and tendency to Injure competitors by diverting trade 
from their products to it! own, deprive such competitors of equal oppor
tunity for the sale and distribution of their products, and mislead and de
ceive the purchasing public and especl.ally those who sought Information 
and advice from the aforPsaid salesmen with their undisclosed Interest as 
to the r~latlve merits of its products and those of its competitors, and 
thereby d<>stroy the competition in quality, price and service to which the 
public is entitled : 

Held, That such practices, under the circumstances set forth, constituted an 
unfair method of competition. 

Mr. Robert 0. Brownell for the Commission. 
Covington, Burling & Rublee, of Washington, D. C., for re

spondent. 
SYNOPSIS OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent, a Delaware corporation engaged in the manu
facture of. safety razor blades n.nd in the sale thereof in wholesale 
or retail quantities to purchasers in various States and with principal 
or executive offices in St. Louis, and with manufacturing plant in 
Chicago, with subsidizing secretly customers' salesmen, in violation 
of the provisions of section 5 of such act, prohibiting the use of 
unfair methods of competition in interstate commerce, in that re
spondent for more than a year preceding the complaint, " for the 
purpose and with the effect of depriving competitors of access to 
equal opportunities to compete in the channels of trade in the sale 
and distribution in interstate commerce of safety razor blade strap
pers, has offered to give and has given sums of money to salesmen in 
the employ of retail merchants, without the knowledge or consent 
of their respective employers or principals and without other con· 
siueration therefor, to induce said salesmen to sell respondent's prod
uct or as a gratuity for selling respondent's product to the exclusion 
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of the products of said competitors," with the capacity "to injure 
competitors who do not engage in such practice by unduly hindering 
and otherwise obstructing the sale of their products and by unfairly 
and unlawfully diverting said trade to the said respondent," and 
with the effect of ·depriving competitors." of access to equal oppor
tunities in the channels of trade for the sale and distribution of their 
products" and with the further capacity "of deceiving and mis
leading the purchasing public as to the relative merits of the com
petitors' products, especially those of the purchasing public who 
seek information and advice from such salesmen having an undis
closed interest in the sale of respondent's product, thereby destroying 
the advantage of competition in quality, price and service to [which] 
the purchasing public is entitled," all to the prejudice of the public 
and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon re
spondent, Twinplex Sales Co., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. 

Respondent having entered its appearance and filed its answer 
herein, an agreed statement of the facts in this proceeding was signed 
and filed by counsel for respondent and counsel for the Commission, 
and it was further stipulated and agreed by them that the Commis
sion might proceed further upon said agreed statement of the facts 
to make its report in the said proceeding, stating its findings as to 
the facts and its conclusion based thereon, and entering its order 
disposing of the said proceeding. 

The Federal Trade Commission, having considered the record 
herein and being fully advised in the premises makes this its findings 
as to the facts and its conclusions drawn therefrom: 

FINDINGS .AS TO THE FACTS 

PARAGRAPII 1. Respondent, Twinplex Sales Co., is a corporation 
organized and doing business under the laws of the State of Dela
ware, with its principal or executive office located in the city of St. 
Louis, State of :Missouri, and with a manufacturing plant, known as 
the Floyd Uanufacturin¥ Co., located in the city of Chicago7 State 
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of Illinois. It is now and for several years has been engaged in the 
Jnanufacture of strappers for safety razor blades, and the sale of same 
to wholesale and retail customers located in various States of the 
United States. It causes its said products, when so sold, to be trans
ported from its said place of business in the city of Chicago, State of 
Illinois, into and through other States of the United States to the 
said purchasers thereof. In the regular course of its said business, 
respondent has been at all times hereinafter mentioned, and still is, in 
competition with other persons, partnerships, and corporations manu
facturing and selling safety razor blade strappers in interstate com
merce between and among the various States of the United States. 

PAR. 2. In order to display the qualities of the strapper manufac
tured and sold by respondent, a salesman in a retail store must dem
onstrate its use to purchasers and also give them instructions thereon. 
To induce such salesmen to devote time and care to this demonstra
tion and instruction, respondent offers to give and gives them cash 
rewards for each strapper sold. Respondent incloses with each 
strapper a folder containing instructions in the use of the strapper, 
and a coupon which is arranged for the signatures of the purchaser 
and of the salesman. Upon the receipt of the coupon, properly 
signed, respondent sends to the salesman whose name appears 
thereon, the said cash reward. There are more than 1,300 clerks 
in the various States of the United States who have received or are 
now receiving the cash rewards paid by the respondent as aforesaid. 

PAR. 3. Prior to January 1, 1025, respondent paid cash rewards in 
the manner aforesaid in paragraph 2 hereof, to salesmen -who were 
employed in stores where the owners or managers of the said stores 
were opposed to the practice of a manufacturer giving premiums to 
the said salesmen and did not know that the said salesmen were 
receiving premiums or rewards as aforesaid from respondent. 

PAR. 4. Prior to January 1, 192G, in an advertising magazine 
called "Edgewise " respondent had explained its reward plan for 
paying rewards to salesmen, and had sent copies of this magazine, 
from time to time, to its trade throughout the United States, and to 
others who might become customers. The executive officials of re
spondent had not authorized or approved the payment of rewards 
to salesmen without the knowledge and consent of their employers, 
and when protests had been made to them by such employers, they 
had taken steps to prevent the payment of further rewards unless the 
employer subsequently consented to such payment. 

PAn. 5. On or about Jan nary 1, 1925, after learning that rewards 
had been paid to certain salesmen without the knowledge and consent 



60 FEDERAL TRADE COMMISSION DECISIONS 

Order llF.T.C. 

of their employers, respondent instituted a method of operation 
whereby any retail salesman, before becoming eligible to receive re
wards from respondent, was required to file with respondent an 
application, signed by a responsible official of the company for which 
be worked, containing the company's consent to the payment of such 
rewards, when earned by the salesman. This method of operation 
is now in full force and effect. 

pAR. 6. The said acts and practices of respondent as carried on 
prior to January 1, 1925, in giving cash rewards to salesmen em
ployed by retailers, whose employers did not know that the salesmen 
were receiving such rewards, and who were opposed to the giving 
of such rewards by manufacturers, had the capacity and tendency 
to injure the respondent's competitors by diverting trude from their 
goods to those of respondent, and to deprive the said competitors 
of the equal opportunity for the sale and distribution of their 
products; and the said acts and practices of respondent had the · 
further tendency and capacity to mislead and deceive the purchasing 
public as to the relative merits of the products of respondent and 
its competitors, especially those of the purchasing public who seek 
information and advice from the salesmen who have an undisclosed 
interest in the sale of respondent's product, thereby destroying the 
competition in quality, price and service to which the public is 
entitled. 

CONCLUSION 

The acts and practices of respondent, as carried on prior to Janu
ary 1, 1925, under the conditions and circumstances set forth in the 
foregoing findings, are all to the prejudice· of the publ_ic and of 
respondent's competitors, and constitute methods of competition in 
interstate commerce in violation of the provisions of section 5 of 
the act of Congress approved September 2G, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of rcsponcl
cnt, and an agreed statement of the facts filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that respondent has violated section 5 of an act of Congress approved 
September 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 
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It is now ordered, That the respondent, Twinplex Sales Co., its 
officers, agents, representatives, servants, and employees do cease 
and desist from offering to give or giving to salesmen employed by 
dealers _in the products made by respondent any premium, reward, 
or bonus whatsoever, conditioned upon the sale of respondent's 
products by said salesmen, without the fulllmowlegde and consent of 
the employers of the said salesmen. 

It is further ordered, That respondent shall, within 30 days after 
the service of this order, file with the Commission a report in writing 
setting out the manner and form in which it has complied with the 
said order. 
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IN THE MATTER OF 

W. HARRIS THURSTON & COMPANY, INCORPORATED 

COl\lPLAINT (SYNOPSIS), FINDINGS, AND OI:.DER IN REGAI:.D TO TilE ALLEGED 
VIOLATION OF SEC. ti OF AN ACT OF CONGRESS APPROVED SEI'T. 26, 1014 

Docket 1313. Complaint, May 20, 1925-Decision, Jan. 15, 1921 

Wh£'re a "fine cotton goods converter", enga~ed in the sale to shirt and gar. 
ment manufacturers, of an all cotton fabric resembling silk in appearance, 

(a) Offered and sold said fabric thi'Ough advertisements in trade journals 
ant! other publications, circulars, curds and other advertising literature, 
and through traveling salesmen under Its trade-mark "Nnsylk"; and 

(b) Supplied its traveling snlpsmen and customers with cards and display 
cards, respectively, and with labels in the cuse and at the request of the 
latter, and emplo~·ed labels, tags and bands for Its said fabric, upon 
which various cards, labels, tags, and bantls the words •• Nusylk" and 
"Imported" (and "English" in the case of salt! customer labels) were 
con:-;plcuously printed and the words "Superfine" and "Cotton" were 
printed in relativ<>ly small and inconspicuous letters; 

With the result that its customers' retail dealer vendees were enabled to offer 
and sell products made from the aforesaid fabric under the name "Nusylk ". 
without suflicient notice as to the nonsilk content thereof, and with the 
capacity and tendency to mislead nnd deceive a substantial portion of the 
purchasing puhllc into believing said fabric and shirts or other article~ 
mnde therefrom to consist in whole or in part of silk and thereby divert 
trade from competitors dealing In silk, cotton, and mixed silk and cotton, 
shirts, truthfully uuvertise(l and described: 

Held, Thut such practices, under the circumstances set forth, constituted un
fair methods of competition. 

Mr. Ja11tes M. Brinson for the Commission. 
Cullen & Dyl~man, of Brooklyn, N. Y., for respondent. 

SYNOPSis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent, a New York corporation engaged in the im
portation of cotton shirt fabrics, and in the sale thereof to pur
chasers in the various States, and with principal office and place of 
business in New York City, with naming product misleadingly, mis
representing product, advertising falsely or misleadingly and mis
branding or mislabeling, in violation of the provisions of Eection :S 
of such act prohibiting the use of unfair methods of competition in 
interstate commerce, in that it offered and sold to shirt manufac
turers an imported fabric dealt in by it made entirely of cotton and 
with the appearance of silk, under the trade name" Nusylk," through 
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• 
advertisements and trade journals and other publications, advertis-
ing circulars, cards and other literature, and solicitation of traveling 
salesmen, and supplied said vendees labels to be attached by them 
to the shirts manufactured from said fabric, containing the afore
said name in large and conspicuous letters, and the words "All 
cotton" or "Superfine cotton" in small and inconspicuous letters; 
with the capacity and tendency and with the effect of misleading 
and deceiving the purchasing public into believing such fabric and 
the shirts made therefrom and labeled as above set forth to be com
posed in whole or in part of silk from the cocoon of the silkworm, 
and with the capacity, tendency and effect of diverting business 
from and otherwise injuring competitors dealing in shirting fabrics 
composed in whole or in part of silk and properly so represented 
and labeled and competitors dealing in such fabrics composed of 
cotton or other material containing no silk and neither in trade 
name, label nor otherwise represented as containing silk in whole 
or in part; all to the prejudice of the public and respondent's 
competitors. 

Upon the foregoing complaint, the Commission made the following 

REronT, FINDINGS AS TO THE FACTs, AND OnDER 
9 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1!>14, the Federal Trade Commission issued and served its 
complaint upon the respondent, ,Y, Harris Thurston & Co., Inc., 
charging it with the use of unfair methods of competition in com
merce, in violation of the provisions of section 5 of said act. Re
spondent filed its answer and appeared by attorney. !IP.aring- was 
had in the course of which testimony and evidence Y>ere received, 
briefs filed by attorneys for the Commission and the respondent, and 
thereupon this proceeding came on for decision, and the Commission 
having considered the record and being now advised in the premises 
:mrkes this, its report, stating its findings as to the facts and con· 
elusion drawn therefrom: 

FINDINGS AS TO TIIE FACTS 

PARAGRAPII 1. Respondent, ,V, Harris Thurston & Co., Inc., is and 
since 1921 has been a corporation organized and existing under and by 
virtue of the laws of New York with its principal office and place of 
business in New York, State aforesaid, nnu branch office in the city of 
Chicago, State of Illinois. It is, and during said period has been, 
eng-aged in a business usually known in the trade as a fine cotton 
goods converter. Some of the cotton cloth for conversion is pur-
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chased in the United States but it is the practice of respmident to 
import the greater part of its cloth for such purposes from England 
where it is constructed according to the specification of re~~pondent. 
It is so imported in the gray state as it comes off the looms, and in 
the United States is placed in bleacheries by respondent, where it is 
converted by finishing, printing and dyeing. The kind of finish 
and form of pattern are selected or determined by respondent, and 
by means of a special process the cotton cloth acquires in the course 
of its conversion a luster and finish which causes it to have th(' appear
ance of silk. The word "silk" signifies and means and is generally 
understood by the public to signHy and mean a fabric or material 
derived from the product"of the cocoon of the silkworm. On account 
of its said resemblance to "silk", respondent caused the coia1ed word 
"Nusylk" to be registered as a trade-mark for its converted product. 

PAn. 2. In the course and conduct of said business, respondent for 
several years last past, by means of advertisements in trade journals 
and other publications, circular, cards and other advertising litera
ture, and also through traveling salesmen, has offered for sale and 
sold, and now offers ,for sale and sells the said all-cotton fabric to 
manufacturers of shirts and other garments under the said trade
mark "Nusylk", and has caused and causes such fabric when sold 
to be transported to purchasers thereof in the various States of the 
United States in competition with persons, partnerships and other 
corporations engaged in the sale to such customers of silk, cotton and 
other fabrics containing no silk. 

PAR. 3. It has been and is the practice of respondent to furnish 
its customers with a display card for use in advertising "N usylk ", 
on which said name is shown in much larger letters than elsewhere 
appear thereon, and in a combination of colors which renders 
"Nusylk" the most conspicuous and legible word on the card. Just 
above the center of the lower half of the card is the word "Imported" 
in large letters of orange color; on its left is the word "Superfine" 
and on its right the word "cotton " and each of them appears in 
smaller letters than the word "Imported". The traveling salesmen 
of respondent use in the solicitation of purchasers for Nusylk a card 
bearing the same inscription in smaller letters but with the same 
relative sizes. Tags affixed to the Nusylk when shipped to cus
tomers, and bands used in wrapping for shipment contain the same 
words, although on these the word "Imported" appears below the 
word Nusylk, and above the words "Superfine cotton", instead of 
intervening between them. It has been and still is the practice of 
respondent, when so requested by the manufacturer or jobber to 
whom it sells its Nusylk, to furnish labels to be attached to shirts 
.or other garments manufactured therefrom. Ther~ is no obligation 
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on the part of the manufacturer to attach such label to the finished 
product, their use by the customer when so furnished being entirely 
discretionary. The label is the usual size for shirts or other garments 
and bears the following legend: 

ENGLISH 

NUSYLK 
Reg. U. S. Pat. 01!. 

IMPORTED 
Superfine Cotton 

The trade-mark "Nusylk" appears in letters of such size that it is 
the most conspicuous feature of the label and attracts notice before 
any other inscription thereon. Appearing inconspicuously in small 
letters at the lower edge of the label are the words "superfine cotton". 

PAn. 4. Retailers engaged in the sale of men's shirts made from the 
product of respondent called "Nusylk" have utilized its resemblance 
to silk and the trade name "Nusylk" by which respondent describes 
and sells it, to advertise, offer for sale and sell such shirts under and 
by name "Nusylk" without any reference whatever to its production 
from cotton or any other qualification. Instances or illustrations of 
the methods employed by retailers in advertising and offering for 
sale men's shirts made from the product of respondent are furnished 
by the following: 

A place of business, known as Rittt>ff's, located nt Fort ·wayne, 
Ind., engaged in the sale of men's wear, on the 6th day of August, 
1V24, in an advertisement in the News Sentinel of said city, offered 
for sale, men's shirts made from the product of respondent, the perti
nent part of which was as follows: 

SALE OF $3.00, $4.00 and $5.00 
NUS"fLK AND GENUINE IMPORTED 

ENGLISII BROADCLOTH SIIIRTS 

At Scranton, Pa., October 28, 1V24, the Hagen & Wagener Co.'s 
store, in an advertisement in the Scranton Times, offered for sale 
men's shirts made from the product of respondent under the name 
of" Nusylk" and at Providence, R. I., during said year, there was 
taken from the window of the Matheson Toggery Shop, where shirts 
made from the product of respondent were being offered for sale, 
a display card which read as follows: 

ll\IPORTED 
NUSYLK 

SIIIRTS 

SEPARATE COLLAR 
TO MATCII 

$3.45 
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In none of these advertisements of said retailers, or on the display 
card was there any warning or notice that the material "Nusylk" 
contained or contains no silk and consists entirely of cotton. 

PAR. 5. The use of the word" Nusylk" by respondent on its label, 
display cards and· in other descriptive and advertising matter, as 
hereinbefore described, puts an instrument in the hands of its cus
tomers and furnishes means to the retailers, to whom said customers 
in turn sell the shirts or other finished articles made from the product 
of respondent, by which they are enabled to offer for sale and sell 
them, in commerce among the various States of the United States, 
under the name of "Nusylk" without sufficient notice that the cloth 
or fabric so called, or the shirts or other articles manufactured there
from, contain no silk, and the said use of the word "Nusylk" by re
spondent has had and has the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the belief 
that the material. to which it is applied and the shirts or other ar
ticles made therefrom consist in whole or in part of silk, thereby 
diverting trade from competitors of respondent, engaged in the sale. 
in commerce, among the several States, of silk shirts, cotton shirts, 
and mixed silk and cotton shirts, who truthfully advertise and de
scribe their respective products when offering them for sale to the 
public. 

CONCLUSION 

The above and foregoing acts and practices of respondent are to 
the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in interstate commerce in 
violation of the act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, the testimony and evidence and briefs of counsel for the Com
mission and for the respondent, and the Commission having made its 
report stating its findings as to the facts with its conclusion that the 
respondent, ,V. Harris Thurston & Co., Inc., has violated the pro
visions of an act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes ", 

It is now ordered, That the respondent, W. Harris Thurston & 
Co., Inc., its officers, agents, and employees, cease and desist from 
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using directly or indirectly, in connection with the sale or offer
ing for sale of a cotton fabric, in interstate commerce, the word 
"Nusylk," alone or in combination with other word or words, as a 
trade name, trade-mark, label or brand, or on invoices, or in adver
tising, or using any other word or trade name, trade-mark, brand or 
label containing the word silk or any phonetic equivalent thereof 
whirh implies that respondent's cotton fabric contains silk in whole 
or in part. · 

It is further 01'f1ered, That respondent, its officers, agents and 
employees, cease and desist, directly or indirectly, from furnishing 
to their customers to use, or authorizing their use, in connection 
with a cotton fabric, at their disc.retion, or at all, a label containing 
or bear~ng the word "Nusylk" alone or in combination with other 
word or words, or the word "Silk" or the words " New Silk," or any 
phonetic equivalent of the word "Silk" or the words "New Silk" 
which implies that the cotton fabric or garment made therefrom 
consists of or contains silk. 

It is further ordered, That respondent shall file with the Federal 
Trade Commission a report within GO days from and after service 
of this order, setting forth in detail the manner and form of com
pliance therewith. 

ComiJlissioner Humphrey dissents. 
65133"--31}-voL 11---6 
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IN THE MATTER OJ!' 

REUBEN 
TRADE 
MILLS 

DERMAN, DOING BUSINESS UNDER THE 
NAME AND STYLE OF SILKTEX HOSIERY 

OOMPLAINT (SYNOPSIS) , FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. ll OF AN ACT OF CONGRESS APPBOVED SEPT. 26, 19U 

Docket 1317. Com,p:aint, May 22, 1925-Decision, Jan. 15, 1927 

Where an Individual engaged In the purchase of hosiery containing about 14 
per cent of genuine silk and SU per cent of "artificial silk" or fibre, from 
the manufacturers, and in the sale thereof directly to the consuming public 
through house-to-house canvassers, and neither owning nor operating any 
mlll or factory manufacturing hosiery, 

(a) Employed the words "Silkte:x: Hosiery Mills" as a part of his trade nume, 
and featured said words in his trade literature describing said hosiery, 
with the capacity and tendency to mislead and deceive the purchasin!! 
public Into believing him to be a manufacturer selling his said product 
at prices substantially below prevailing prices for similar hosiery sold in 
the usual course of trade from manufacturer to jobber to retaller to 
public, and thereby divert trade from manufacturers who sold their product 
directly to the publlc in competition with him, and from dealers who 
purchased their hosiery from the manufacturers and resold the same to 
the public under truthful descriptions of the source thereof ; • 

(b) Used and fen tured the words " Ladles Silk Hosiery" or "Ladies Sllkte:x: 
Fashioned Sllk Hose" In connection with the sale and offer of hi~:~ ~o:ald 

hosiery and In the designations applied thereto in his trade literature, 
and upon the containers tbereof, with the capacity and tendency to mblead 
and deceive a substantial portion of the purchasing public into bellevln;.! 
such hosiery to be composed wholly of the silk of the cocoon of the silk 
worm, and to divert' business from and otherwise Injure <;ompetltors en
gaged ln the sale of hosiery composed entirely of silk, and hosiery com
posed partly of silk and partly of artificial silk and other materials: 

IIeld, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. Ja;mes M. Brinson for the Commission. 
Berman & Berman, of Hartford, Conn., for respondent. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, an individual engaged in the sale of hosiery direct to the 
con,suruing public through house to house canvass by canvassers 
soliciting business from consumers in various States, and with place 
of business in New York City, with assuming or using misleading 
trade name, advertising falsely or misleadingly and misbranding or 
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mi,slabeling, in violation of the provisions of section !I of such act, 
prohibiting the use of unfair methods of competition in interstate 
commerce. 

Respondent, as charged, dealing in a hosiery containing only about 
15 per cent silk derived from the cocoon of the silkworm, together 
with other material simulating the general appearance thereof, and 
neither owning nor operating any hosiery mill whatever, but pur
chasing the hosiery sold by him from manufacturers and reselling 
the same to the consumer at a profit and at prevailing retail prices> 
for about three years preceding the com:~Jaint set forth upon the 
trade literature supplied to his aforesaid agents the phrases " Silktex 
Fashioned Hosiery," "Ladies' Silk Hosiery" and his trade name 
" Silktex Hosiery Mills," and packed his said hosiery in containers 
with the phrase "Ladies' Silktex Fashioned Silk Hose" thereon. 

Such acts and practices had the capacity and tendency, as charged, 
to cause, and the effect of causing many of the con,suming public to 
purchase said products as and for those composed of silk, and also 
the capacity and tendency to mislead and deceive and the effect of 
misleading and deceiving many of the public into believing that in 
dealing with respondent, the purchaser was buying directly from 
the manufacturer and thus eliminating the profits of middlemen, and 
obtaining a saving equivalent thereto, and also had the tendency to 
and the effect of diverting busine,ss from and otherwise prejudicing 
competitors who, as manufacturers of silk and other hosiery sell their 
products directly to the consuming public, respectively, rightfully 
represented the one as silk and in no wise misrepresenting the other, 
and competitors who purchase the hosiery dealt in by them from the 
manufacturers and resell the same to retailers and to the consuming 
public in the ordinary course of trade; all to the prejudice of the 
public and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondent, Reuben Berman, doing business 
under the trade name and style of Silktex Hosiery Mills, charging 
him with the use of unfair methods of competition in commerce, in 
v,iolation of the provisions of section ~ of said act. 

Respondent filed his answer and appeared by attorney. Hearing 
was had in the course of which testimony and evidence were duly 
received. Thereafter brief was filed by the attorney for the Commis
sion, and the respondent having failed to file brief, the matter came 
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on for decision, and the Commission having considered the record and 
being now adv,ised in the premises makes this its report, stating its 
findings as to the facts and conclusion drawn therefrom: 

FINDIXGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Reuben Derman, is an individual 
and is now and for several years last past has been engaged, under the 
trade name and style of "Silktex Hosiery Mills," in the business of 
selling hosiery in the various States of the United States. It has been 
and is the practice of respondent, to offer for sale and sell his hosiery 
directly to the consuming public through the agency of so-called 
"house-to-house canvassers." These canvassers representing respon
dent have solicited and still solicit purchasers for his hosiery in the 
various States of the United States by the use of cases containing 
samples of said hosiery, color charts, descriptive leaflets and other 
trade literature which are displayed to purchasers or prospective pur
chasers. The Literature so employed by respondent in connection 
with the sale or attempted sale of his hosiery, contains in conspicuous 
places thereon the phrase "Silktex Fashioned Hosiery," "Lad,ies' 
Silk Hosiery," and the trade name of respondent, "Silktex Hosiery 
Mills." Orders for hosiery rece,ived by said solicitors or canvassers 
so representing respondent, are by them transmitted to respondent 
at his place of business in the City and State of New York, and there
upon respondent completes the sales of such hosiery by causing .it to 
be transported, in compliance with the orders so transmitted, from 
his said place of business, to the purchasers thereof at their respective 
points of location in other States of the United States. Respondent 
packs his hosiery for ~hipment in boxes upon which there ,is set forth 
the phrase, "Ladies' Silktex Fashioned Silk Hose," and said hosiery 
is delivered to purchasers in such boxes bearing said inscription. 
Respondent is, and for several years last pa~t has been, ,in the course 
and conduct of said business in competition with other individuals, 
corporations and partnerships engaged in the sale of hosiery in com
merce between or among the various States of the United States. 

PAR. 2. The word" .silk" as applied to hosiery s,ignifies and means 
and is generally understood by the purchasing public to signify 
and mean hosiery mad~ from a material derived from the cocoon of 
the silkworm. 

PAn. 3. Hespondent now sells, and for several years last past, has 
sold hosiery containing 14 per cent of silk and 86 per cent of another 
material known as artificial silk or fiber, \vhich contains no silk but 
which resembles it in general appearance. It has been and is the 
practice of respondent and his canvassers and agents to use in con
nection with offering for sale or selling such hosiery as descriptive 
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thereof, the phrases "Ladies' Silk Hosiery" and "Ladies' Silktex 
Fashioned Silk Hose." 

PAR. 4. Respondent does not own or operate a mill or factory and 
at no time heretofore has owned, operated or had an interest in or 
connection with any mill or factory in which hosiery of any kind 
has been or is manufactured. He purchases, and at all times hereto
fore has purchased from manufacturers the hosiery sold or offered 
:for sale by him in the course and conduct of his business. 

PAR. 5. The use by respondent of the phrases "Ladies' Silk 
Hosiery" and "Ladies' Silktex Fashioned Silk Hose " upon his trade 
literature and upon the boxes in which his product is shipped anrl 
delivered to purchasers, has had and has the capacity and tendency 
to mislead and deceive a substantial portion of the public into the 
belief that such hosiery is composed wholly of silk of the cocoon of 
the silkworm and has had and has the capacity and tendency to 
divert business from and otherwise injure competitors engaged in the 
sale, in interstate commerce, of hosiery consisting entirely of silk and 
of hosiery consisting partly of silk and partly of artificial silk or 
other material. 

PAR. 6. The use by respondent of the trade name " Silktex Hosiery 
Mills" in connection with his said business, was calculated to mislead 
and deceive the purchasing public by inducing numerous persons to pur
chase hosiery from respondent in the erroneous belief that respondent 
was a manufacturer of hosiery and was selling his product at prices 
substantially below those at which hosiery of like grade and quality 
would sell in the usual course of trade, from manufacturer to jobber, 
to the retailer, to the public, thereby diverting trade from manufac
turers of hosiery and other competitors selling their product directly 
to the public, including dealers purchasing hosiery from the manu
facturer and reselling same to the public, through truthful descrip
tions of the source and qualities thereof. 

CONCLUSION 

The above and foregoing acts and practices of respondent are to the 
prejudice of the public and the competitors of respondent and con
stitute unfair methods of competition in interstate commerce in 
violation of the act of Congress approved September 26, 1914, en
titled, "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re-
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spondent, the testimony and evidence and brief of counsel for the 
Commission, the respondent having failed to file brief or to appear 
either in person or by counsel for argument at the time designated 
therefor and the matter having come on regularly for decision and 
the Commission thereupon having made its report, stating its findings 
as to the facts, with its conclusion that the respondent, Reuben Ber
man, doing business under the trade name and style of Sillctex 
Hosiery Mills, has violated the provisions of an act of Congress 
approved Sllptember 2G, 1914, entitled "An act to Create a Feder!ll 
Trade Commission, to define its powers and duties, and for other 
purposes", 

It is now ordered, That respondent Reuben Berman, doing business 
under the name and style Silktex Hosiery Mills, his agents, repre
sentatives, servants, and employees cease and desist from directly or 
indirectly-

(1) Using the word "Silk" alone or in combination with other 
words, on brands, labels, boxes, or packages, or in trade names, or 
trade-marks, or in newspapers, magazines, circulars, booklets, or in 
any manner whatsoever, in connection with the sale or offering for 
sale of hosiery, in interstate commerce, {a) unless the material of the 
hosiery is derived entirely from the cocoon of the silk worm, or (b) 
unless, where the hosiery is made partly of silk, it is accompanied by 
a word or words aptly and truthfully describing the other material or 
materials of which such hosiery is in part composed. 

{2) Carrying on the business of selling hosiery in interstate com
merce under a name which includes the word "Mills" in combina
tion with the words" Silktex Hosiery," or words of like import, and 
from making representations through advertisements, circulars, cor
respondence, stationery, or in any manner whatsoever, d(!signed to 
promote or otherwise affect interstate commerce, that respondent is 
the owner of or controls a hosiery mill or mills, or that the hosiery 
sold by respondent comes direct from manufacturer te purchaser, 
unless and until respondent actually owns and operates, or directly 
and absolutely controls a factory or mill wherein is made My and all 
hosiery by him sold or offered for sale under such title or name, or 
by or through any advertisement or other representation of owner
ship of such a mill or factory. 

It is further ordered, That respondent shall file with the Federal 
Trade Commission a report within 60 days from and after service 
of this order, setting forth in detail the manner and form of com
pliance therewith. 
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Wbere a company long publlsll.ed, extensively advertised, and sold throughout 
the United States an encyclopedia under the name" The New International 
Encyclopedia," and said publication acquired a good reputation and came 
to be In considerable demand; and the.rearter an individual engaged in the 
sale, under contract with the owner thereof, of a work theretofore long 
published and extensively sold throughout the United States under the 
name "The Teachers' and Pupils' Cyclopedia" and "The New Teachers' 
and Pupils' Encyclopedia," to be sold, pursuant to said contract, under a 
ditrcrent name, and in ten instead of eight volumes, contemporaneously with 
the sale of the same work under its old name, to a ditrerent class of pur· 
chasers, and to be sold, with loor,;e-leaf b!nder, for $40; and neither owning 
nor operating any printing establishment, nor collecting any matter for 
publlcution in the aforesaid work, nor editing any of the matter publlshed 
therein, and wlth no branch offices, 

(a) Publlshed said cyclopedia under the name "International Reference Work," 
and also falsely represented the same as "The New International Encyclo
pedia," with the result that 'many persons were induced to subscl'lbe for 
such publication as and for said last named work and many persons 
already possessing "The New Teachers' and Pupils' Cyclopedia" purchased 
said "International Reference Work" as and for a ditrerent publication, the 
fact being that the two were the same; 

(b) Adopted and used the name "International Publlshlng Company," with the 
etrect of deceiving many of the purchasing public into believing that they 
were dealing with a publishing concern, thereby saving a middleman's 
profit, and obtaining an au vantage in the price paid for the publlcatlon; 

(c) Falsely represented on the title page of his said work and also upon 
letterheads nnd circulars that he maintained branch plnces of business in 
many of the principal citlt>s of the United States, such as New York, 
Chicago, San Francisco, Cleveland, Detroit, Mlnneapolls, St. Paul, Kansas 
City, and St. Louis; 

(d) Falsely represented In his advertising matter and through his agents that 
said work was a new and recent compilation and publication; 

(e) Gave the names of two !ndlvlduals as "Associate Editors" on the page 
immediately preceding the preface in said work and on the page following 
and in advertisements and circulars Included under the caption "Partial 
Ust of contributors and assistants" the names of 48 persons, together with 
titles and prominent positions held by them as educators and authors, the 
fact being that neither of the individuals named as associate editors had 
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anything to do with said work and that none of the others listed as con
tributors and Rssistants had ever assisted in the preparation of said work 
nor contributed any matter thereto; 

(f) Printed, circulated and used many letters recommending said work, falsely 
purporting to have been written by certain persons of prominence, and 
falsely represented in soliciting the sale thereof, that the same had been 
officially indorsed by superintendents of public education of more than 
24 States, was used in more than 300 colleges and normal schools, and in 
the public schools in all the principal cities of the United States; 

(g) Falsely represented in his advertising and through his agents that said 
work was bound in "full library buckram" and in other cases in "full 
crome Levant " ; l--

(h) Represented that he would present said "International Reference Work," 
free of charge, upon the condition that the customer would subscribe for 
and purchase his "Loose-Leaf Revision Service" for $49, or that said 
price for such work and service was a greatly reduced one and that the 
usual and customary price therefor was $165 or some other sum greatly in 
e:xccss of salU actual and usual price of $49 for the two; and 

(l) Pretended, In connection with the advertisement, otTer for S!lle, and sale of 
his snid publlcation, to otTer to enroll purchasers as members of the "Inter
national Research Bureau," represented as one that would answer ques
tions p:-:opounded by its members, the fact being that inquiries submitted 
were sent by him to his contractee who answered the snme upon consulting 
encyclopedias and other sources of information, and that the aforesaid 
research bureau was fictitious; 

With the effect of deceiving the purchasing publlc and inducing the purchase 
of his publication in rellance upon the truth of the aforesaid represen
tations: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Morgan J. Doyle and Mr. Alfred M. Craven for the Com
mission. 

Langworthy, Stevens & McKeag, of Chicago, Ill., for respondent. 

SYNOPSIS oF Co11IPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, an individual engaged in the sale and distribution of 
certain subscription books or publications entitled " International 
Reference 'Vork," through agents and employees to persons in 
various States, and with principal office nnd place of business in 
Chicago, with misrepresenting business status, advantages or size, 
in its advertising and otherwise, misrepresenting product or services 
offered, simulating trade name of competitor, misrepresenting prices, 
offering falsely as free, services or products charged for, using as 
testimonials forged, faked, fraudulent and counterfeit statement;;, 
claiming falsely official indorsements, agreeing to maintain resale 
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prices, securing orders and promissory nQtes by trickery and fraud, 
and enforcing wrongfully payments of moneys alleged due, in viola
tion of the provisions of section 5 of such act, prohibiting the use 
of unfair methods of competition in interstate commerce, in the 
following acts and practices : ~ 

(a) False pretense of being a publisher, publishing the aforesaid 
work, the fact being that respondent purchases the same from the 
Holst Publishing Co., of Doone, Iowa, at $9.25 per set of 10 books, 
and resells same to the public at $49 a set. 

(b) False representation of having branch places of business in 
New Yorlc, Los Angeles, Cleveland, Detroit, Minneapolis, St. Paul, 
Kansas City, New Orleans, and Omaha; 

(c) False representation in advertising matter that many promi
nent educators, authors, writers, scientists, executives, and' public 
officials, as specified, were assistant editors or contributors to, or 
otherwise connected with said " International Reference 'Vork," the 
fact being that said educators, etc., were in nowise so connected, 
associated, or otherwise affiliated with respondent nor said work, and 
had not authorized the use of their names in connection therewith; 
respondent also in this general connection listing fictitious names as 
editors and contributors, and further representing the aforesaid 
educators, etc., as holders of titles and positions or offices, or as 
officials of organizations, not in accordance with the facts; 

(d) Representing the aforesaid work in his adyertising matter 
and through agents, etc., as a new and recent compilation, the fact 
being that it had been printed and sold under various names to the 
public for more than 20 years, without change, except for occa
sional minor revisions or additions and was antiquated; 

(e) Representing said work as bound in " full library buckr4m " 
and taking orders therefor on such basis, the fact being that the 
volumes were bound in a cloth binding known as "fabrikoid" and 
were so delivered; 

(f) Agreeing with the aforesaid Holst to sell the compilation 
or publication under the title " International Reference 'Vork," said 
Holst to sell a compilation from the same plates, bound into 8 volume~ 
instead of 10, under the title "The New Teachers' and Pupils' 
Cyclopedia," with the result that purchasers already possessing the 
books under the said last-named title purchased the same as " Inter
national Reference Work," believing them to be a new and different 
compilation and publication; 

(g) Misleading and deceiving many persons, through the adoption 
and use of the trade name " International Publishing Company " and 
the name" International Reference Work," into buying the books so 
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captioned as and for "that certain well known and reputable com
pilation, publication and set of books sold and distributed by 
one of respondent's competitors and entitled 'New International 
Encyclopedia ' "; 

(h) J.>retending, by means of "raised contracts" and otherwise, 
that the regular price of said work was $165, but that a special offer, 
at a greatly reduced price of $49, was being made, the fact being that 
said last-named price was respondent's regular price; 

( i) Representing that said $49 entitled the customer to certain 
revision extension and research service, without further charge, the 
fact being that respondent did not expect to and did not furnish any 
such service without the payment of additional money; 

(j) Representing that respondent had set aside a limited number 
of sets 'of said work to be given free of charge to prospective cus
tomers agreeing to subscribe and pay for a certain alleged loose-leaf 
extension service, the fact being that in any such arrangement en
tered into respondent charged the regular price of $49 for its said 
work, plus the regular amount charged for the so-called "extension 
service," in the amount collected; 

(k) Contracting to and pretending to enroll purchasers in and 
make them members and beneficiaries of a fictitious nonexistent 
"International Research Bureau"; 

(l) Using in the advertisement, offer, and sale of said work alleged 
copies of testimonials or letters purporting to have been sent to 
respondent by purchasers of said work anci expressing their pleasure 
therewith, the fact being that said copies were, and were known to be 
by respondent, forged, faked, fraudulent, and counterfeit; 

(m) Falsely representing that said work was officially indorsed by 
superintendents of public education in more than twenty-four States, 
was used in more than 300 colleges and normal schools and in the 
public ~'>chools in all the principal cities of the United States, and 
that it had been officially adopted and approved by Government 
officers, public bodies, libraries, and well known and prominent 
educators; 

( n) Contracting with said Holst to maintain the resale price of 
said work at $49 a set and so maintaining the same; 

(o) Inducing customers and prospective customers by trickery, 
chicanery, and ruse to sign orders for said work and to sign and 
give negotiable promissory notes in payment therefor; 

(p) Sending such orders and notes, or memoranda thereof, to said 
Holst who, for a consideratio::1 and as respondent's secret agent 
sought to collect from the makers the amounts named therein; said 
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Holst upon receipt of said notes or memoranda, advising the makers 
thereof that the said Holst Publishing Co. had possession thereof 
and that payments thereon were to be made to it; all for the purpose 
of collecting payment on said notes, and deceiving the makers 
thereof and/or their legal counsel into believing that said Holst had 
become the bona fide purchaser of the notes, for value, and for the 
purpose of discomaging the makers and their legal counsel from 
interposing the defense of "fraud in the inception " to said notes; 

Such acts and practices were, as charged, all to the prejudice of 
the public and respondent's competitors, and had the capacity and 
tendency to and did deceive, mislead, and defraud the purchasing 
public and had the capacity and tendency to and did unfairly divert 
business from and otherwise prejudice and injure said competitors, 
many of whom did not in advertising, offering, and selling their 
respective publications and reference works do the acts and things, 
nor use the means and methods adopted and used by respondent as 
above set forth. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FAcTs, AND OnnER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade C0mmission. issued and served 
a complaint upon the respondent, ,V, R. Maxwell, trading under the 
name of International Publishing Co., charging him with the use 
of unfair methoJ.s of competition in commerce in violation of the 
provisions of section 5 of said act of Congress. 

Respondent having entered his appearance and filed no answer 
herein, hearings were had and evidence was thereupon introduced 
on behalf of the Commission and the respondent, before 'Villiam ,V, 
Sheppard, an examiner of the Federal Trade Commission thereto
fore duly appointed. 

Thereupon this proceeding cam~ on for decision and the Com
mission having considered the record and being now fully advised 
in the premises, makes this its findings as to the facts and its con
clusion, drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1: Respondent, ,V, R. Maxwell, is now, and since 
March, 1923, has been, engaged in the business of selling a set of 
books in ten volumes entitled "International Reference 'Vork," 
with his principal office and place of business in Chicago, Ill., and in 
causing said books to be transported on orders received therefor, 
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from the place where same are printed in the State of Indiana, into 
and through States other than the State of Indiana, in interstate 
commerce. Respondent sells said books through agents who solicit 
orders and subscriptions therefor directly from purchasers and 
prospective purchasers. Books sold through agents by such solici
tations are known in the trade and by the public as "subscription 
books." 

PAR. 2. In the course of his business respondent has been and now 
is in competition with many other persons, firms, and corporations 
engaged in the sale and distribution of similar subscription books 
throughout the various States of the United States in interstafe 
commerce. 

PAR. 3. Respondent engaged in the business described in paragraph 
1 hereof in pursuance of a contract entered into on the 12th day of 
February, 1923, between one B. P. Holst, of Boone, Iowa, doing busi
ness under the name of Holst Publishing Co., as party of the first 
part, and respondent, as party of the second part. Said contract 
provides among other things, as follows: 

Party of the first part declares he ls the sole owner of the plates and copy
right of the publication now being sold on the market and known under the 
trade name of THE NEW TEACHERS' AND PUPILS' CYCLOPEDIA In eight VOlumes. 

It is undet·stood and mutually agreed by the parties hereto that the aforesaid 
publication beginning on or before the 15th day of March, 1923, will also be 
~ubdshed and place!l on the market tmdcr the trade made of lNTEitNATIONAL 
REFERENCE WoRK and is to consist of TEN VoLUMES to be bound In Fancy 
Interlaken with the addition of one loose-leaf binder to be unlform in size with 
original volumes and bound in the Identical binding as original volumes, to hold 
tbe loose-leaf revision service. 

Party of the first part does hereby assign the United States to party of the 
second part as a territory for himself and representatives to sollclt orders for 
the above publication, that Is, the exclusive right to the sale of the above refer
~nce work to business and professional people at their respective places of 
business only, Is hereby granted by party of the first part to party of the second 
part, provided that an occasional sale made by party of the second part, or his 
representatives to such professional or bus!ness people at their homes shall not 
be considered u. violation of this contract 

Party of the first part reserves the right to sell the above reference work to 
parents in their homes, to teachers in school, to all classes of schools, and at 
wholesale, and it shall not be considered a violation of this contract If party 
of the first part or his representatives shall make an occasional snle to busi
ness or professional people at their respecti"re places of business. 

Party of the second part agrees to sell the above mentioned lNTE!tNATIONAL 
REFERENCE WoRK in tin volumes with one binder at a retail price of $49 per 
set, and the retail purchasers are to pay additional the sum of 20 cents per 
year for the cost of the loose-leaf service as per coupons attached to coupon 
certUlcate. It being agreed by the parties hereto that this price is to remain 
in effect throughout the period of this contract, and can not be changed or modi
fied, except by mutual agreement of both parties hereto in writing, with the 
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single exception that where subscribers pay the entire amount within thirty 
days after delivery of the books the parties thereto may allow cash subscriber a 
discount of TEN PER CENT. 

Party of the first part agrees to ship by PREPAID ExPRESS with reasonable 
promptness, all sets of the above stated INTERNATIONAL REFEnENCE WoRK 
<'rdered shipped by party ot the second part, to subscribers so!d by party of the 
second part or his representatives, shipments made direct to the party of the 
second part shall be F. 0. B. Hammond, Ind. It Is understood that the whole· 
sale price of said reference work as stated above Is for delivery F. 0. B. Ham
mond, Ind. Party of the second part hereby agrees to reimburse party of the 
first part the actual delivery charges on all sets of the above mentioned INTER
NATIONAL REFERENCE WoBIC that are shipped prepaid, settlement to be cash 
the lOth day of each month following delivery. 

PAR. 4. The publication mentioned in said contract as "The New 
Teachers' and Pupils' Cyclopedia," was first published by the said 
Holst in the year 1895, in three volumes, under the title " The Teach
ers' and Pupils' Cyclopedia." Later it was published in four vol
umes, and still later in eight volumes under a different name, to wit: 
"The New Teachers' and Fupils' Cyclopedia." Prior to the execu
tion of the contract mentioned in paragraph 3 hereof, said D. P. 
Holst had through his agents thoroughly canvassed the entire United 
States in the selling of his publication under its two titles "The 
Teachers' and Pupils' Cyclopedia " and " The New Teachers' and 
Pupils' Cyclopedia," and had sold over 350,000 sets of said publica
tion. After the execution of said contract, the work was printed, 
published, and sold under two titles," The New Teachers' and Pupils' 
Cyclopedia" and the "International Reference 'York." The sub
ject matter of both titles is the same and is printed from the same 
plates-" The New Teachers' and Pupils' Cyclopedia" in eight vol
umes, and the" International Reference 'Vork," on account of there 
being a lesser number of pages per volume, in ten volumes. There 
is the necessary difference as to the respective title pages and also the 
difference in color of the binding. 

PAn. 5. The " International Reference 'Vorlc " and " The New 
Teachers' and Pupils' Cyclopedia" have been printed for many years 
by ,V, D. Conkey Co., printers, of Hammond, Ind. Respondent does 
not own or operate a printing establishment and does· not collect 
any matter for publication in said work, nor edit .any of the matter 
published therein. His business consists solely of the purchase and 
sale of said books through his own sales organization as provided for 
in the contract mentioned in paragraph 3 hereof. The name adopted 
and used by respondent, "International Publishing Co.", has the 
tendency and capacity to deceive and has deceived many of the 
purchasing public into the belief that they were dealing with a 
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publishing concern, thereby saving a middleman's profit and obtain
ing an advantage in the price paid for the publication. 

PAR. 6. Respondent in the course of his business represented on 
the title pag·e of the "International Reference 'Vork," and also upon 
letterheads and circulars mailed and distributed to customers and 
prospective customers, that he maintained branch places of business 
in many of the principal cities of the United States, such as New 
York, Chicago, San Francisco, Cleveland, Detroit, Minneapolis, St. 
Paul, Kansas City, and St. Louis. Whereas, in truth and in fact, 
respondent does not now and at no time has maintained a branch 
office or any office at any of said cities. 

PAR. 7. During the time that the respondent has been engaged in 
the sale of the " International Reference 'Vork," and for many years 
prior thereto, there was and had been sold by subscription an en
cyclopedia published by Dodd, Mead & Co., entitled "The New In
ternational Encyclopedia," which encyclopedia has been extensively 
advertised and sold throughout the United States and has acquired 
a good reputation, and there is a considerable demand therefor. In 
the course and conduct of his said business respondent has represented 
nncl now represents the " International Reference vVork " to be the 
" New International Encyclopedia," and thereby has induced many 
persons to subscribe for the " International Reference 'Vork " in the 
belief that they were subscribing for "The New International 
Encyclopedia." 

The similarity in the titles of these two works tends to and does 
confuse the purchasing public and has induced many of the pur
chasing public to purchase re>'ponclent's work in the belief that it 
was "The New International Encyclopedia," such belief being 
induced solely by the similarity in the two titles. 

PAn. 8. The said " International Reference 'Vork," on the page 
immediately preceding the preface, in the first volume, give as 
"Associate Editors" the names of Hill 1\f. Dell and Rurie Neval 
Roark. Neither of these persons had anything to dCl with preparing 
the" International Reference Work." The latter died in April, 1909, 
some fourteen years before the "International Reference 'Vork " 
was published. 

Respondent on the page following the preface in the first volume 
of the "International Reference 'Vork," and in advertisements and 
circulars distributed by its salesmen to customers and prospective 
customers, includes under the caption " Partial List of Contributors 
and Assistants" the names of forty-eight persons, together with 
their respective titles and the prominent positions held by them as 
educators and authors. None of said persons ever assisted in the 
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preparation of the " International Reference \Vork," nor contributed 
any matter therefor. Some of them had contributed articles for 
the early editions of "The New Teachers' and Pupils' Cyclopedia." 
Others had, in response to letters of inquiry from the editor of 
"The New Teachers' and Pupils' Cyclopedia," merely given infor
mation on sundry subjects. Many of said persons had been dead 
for many years prior to the first publication of the " International 
Reference 'Work," others have never heard of respondent Maxwell 
nor of the " International Reference \Vork," and still others, not 
having been informed prior to the hearing in this case that respond-

. ent was making use of their names as editors and contributors, 
vigorously protested at the hearing against such unauthorized use of 
their names. 

PAR. 9. Respondent, in his advertising matter and through his 
agents, has represented and does represent and pretend that said 
"International Reference Work" is a new and recent compilation 
and publication, whereas, in truth and in fact, said publication is 
antiquated and has been sold to the public under sundry and divers 
names and titles for more than twenty years last past, and for the 
past twenty years said publication has remained unchanged except 
for an occasional minor revision or addition. 

PAn. 10. That by reason of the sale by respondent and by said 
Holst of the same publication under different titles, many purchasers 
were confused, misled and deceived, and many persons already pos
sessing said books published under the title " The New Teachers' 
and Pupils' Cyclopedia,'' purchased said "International Reference 
Work'' from respondent, in the belief that it was a publication 
different from the sa.id "The New Teachers' and Pupils' Cyclopedia." 

PAn. 11. Respondent, in advertising, offering for sale, and selling 
the " International Reference \Vork," has caused to be printed, cir
culated, and used by his agents who solicit the orders for said work, 
many letters of recommendation purporting to have been made by 
persons of prominence, whereas, in truth and in fact, such letters 
were not written by the persons named as having written them. 

PAn. 12. Respondent, through his agents, in offering for sale and 
selling "International Reference \Vork," represents and pretends 
l:hat said work has been officially indorsed by superintendents of 
public education of more than twenty-four States, and that said 
work is used in more than three hundred colleges and normal schools 
and in the public schools of all the principal cities of the United 
States. These representations, and each of them, are false. 

PAR. 13. Respondent, in advertising and through his agents, repre
SP.nts in some cases that said "International Ueference Work" is 
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bound in "full library buckram," and in other cases in "full chrome 
Levant"; whereas, in truth and in fact, said books have never been 
bound in Levant or leather of any kind, or in buckram, but are 
bound in cloth. 

P.AR. 14. In the course and conduct of his said business, respondent, 
through his agents, represented and still represents to. prospective 
customers that respondent will present, free of charge, the "Inter
national Reference "\Vork," upon the condition that such customer 
will subscribe for and purchase, for the price of $49, respondent's 
"Loose-leaf Revision Service." 

Aforesaid representations are false, in that the price asked for the 
"Loose-leaf Revision Service" is the usual and customary price 
obtained by respondent for both the "Loose-leaf Revision Service" 
and the pretended gift, "International Reference "\Vork." The re
spondent was, by the terms of the contract mentioned in paragraph 3 
hereof, obligated to sell the "International Reference "\Vork," in
cluding the "Loose-leaf Revision Service," for the sum of $49, and 
such has been the actual selling price of the "International Reference 
"\Vork " and the " Loose-leaf Revision Service " from the time re
spondent engaged in business down to the present time. 

In other instances respondent has falsely represented, and con
tinues to falsely represent, that the price of $49 for the "Interna
tional Reference "\Vork" and "Loose-leaf Revision Service" is a 
greatly reduced price, and that the usual and customary price re
ceived is $165, or some other sum greatly in excess of the actual price. 

P .AR. 15. In the course and conduct of his said business, respond
ent, in advertising, offering for sale, and selling his said publication, 
offers to and pretends to enroll purchasers in, and make them mem
bers of, an association or bureau designated as the "International 
Research Bureau," which bureau is represented to be one that will 
answer questions propounded by its members. In truth and in fact, 
any inquiry submitted was sent by the respondent to the said D. P. 
Holst, who, upon consulting encyclopedias and other sources of in
formation, answered the same. The "International Research Bu-
reau" is fictitious and mythical. • 

PAR. 16. The various representations in these findings set forth. 
were and are false and misleading, and each of them had and has 
the tendency and capacity to deceive and induce, and has deceived 
and induced, the purchasing public to purchase respondent's publi
cations in the belief of and in reliance upon such representation. 

CONCLUSION 

The practices of the said respondent, under the conditions and cir
cumstances described in the foregoing findings, are to the prejudice 
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of the public and respondent's competitors, and are unfair methods 
of competition in commerce, and constitute a violation of the act of 
Congress approved September 26, 1914, entitled "An act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having- been heard by the Federal Trade Commis
sion upon the complaint of the Commission, and evidence introduced 
on behalf of the Commission and the respondent, briefs and argu
ment of counsel, and the Commission having made its findings as 
to the facts and its conclusion that respondent had violated the 
provisions of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade1Commission, to define its 
powers and duties, and for other purposes", 

It is now ordered, That the respondent W. R. Maxwell, his agents 
and employees, cease and desist from: 

(1) AdYertising, offering for sale, or selling the set of books 
heretofore advertised, offered for sale and 50ld by him under the 
title " International Reference Work," under any other title than 
"The New Teachers' and Pupils' Cyclopedia." 

(2) Doing business under the name "International Publishing 
Co." 

(3) Advertising or in any manner representing that respondent 
maintains branch offices. 

( 4) Representing any person to be an editor or assistant editor 
of any set of books or publication "·ho has not performed services 
in the editing of such book or publication and consented that he may 
be represented as an editor or assistant editor, as the case may be. 

( 5) Advertising or in any manner representing any person to be 
a contributor to any publication who has not furnished matter 
inserted in such publication. 

( 6) Advertising or in any manner representing that any person has 
given a testimonial or recommendation of any publication who has 
not, as a matter of fact, given such testimonial or recommendation 
applicable to the publication as actually ofl'ered for sale. 

(7) Representing that any book or set of books has reC'eived the 
indorsement of persons who have not in fact indorsed same. 

(8) Representing any book or set of books as being bound in full 
Levant or any other leather, when such is not the fact. 

(9) Representing that any book or set of books offered for sale is 
bound in buckram, when such is not the bet, 

05133"-30-voL 11--7 
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(10) Representing that any research service to be furnished sub
scribers for "The New Teachers' and Pupils' Cyclopedia," or any 
other publication, is supplied by the "International Research Bu
reau," or any other pretended bureau, society, or association having 
no existence in fact. 

(11) Representing to customers or prospectin customers that the 
usual selling price of any book or set of books is greater than the 
price at which such booki are actually sold. 

(12) Representing that customers or prospective customers are to 
receive books or publications free of charge, when such is not the 
fact. 

(13) Representing that any book or set of books offered for sale 
by him has been indorsed by superintendents of public education 
to a number in excess ot the number of such superintendents who 
have in fact indorsed same. 

(14) Representing that any book or set of books offered for sale 
by him is used in colleges and normal schools to a manner in excess 
of the number of colleges and normal schools in fact using same. 

It is further ordered, That the respondent, W. R. Maxwell, shall 
within GO days after the service upon him of a copy of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which he has complied with the order to 
cease and desist hereinbefore set forth. 
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IN THE MATTER OF 

JACQUES E. GREENBERGER, AND CARRIE GREEN
BERGER, INDIVIDUALLY AND AS COPARTNERS, 
TRADING AS BIG G FURNITURE WORKS, AND BIG G 
FURNITURE WORKS, A CORPORATION 

()OMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1242. Complaint, Oot. 31, 1924-Decision, Feb. 10, 1927 

Where a firm and a corporatiou engaged in the sale of furniture at retail, 
operated as one business by the principal and controlllng party in interest 
in both, and neither manufacturing any furniture, nor owning, controlllng 
or operating any furniture factory, nor factory representatives, agents or 
branches of the manufacturers of the furniture dealt in by them, which 
they purchased as middlemen in the usual course of commerce from manu
facturers or others and sold to the pul.Jlic at prices fixed and determined 
by them as dealers; by means of large signs at their place of business, and 
by their newspaper advertisements and business correspondence represented 
that they manufactured the furniture dealt in by them and sold the ~>ame 
at manufacturers' prices directly to their customer purch;~sers to the ex
clusion of middlemen, thereby saving the former the costs and profits of 
the latter; with the effect of misleading and deceiving the purchasing 
public and thereby causing many to purclu1se their furniture, and of 
unfairly diverting trade from competitors who manufacture anti sell their 
furniture directly to the consuming puullc to the exclusion of middlemen, 
and from competltorl!l who neither manufacture the furniture dealt in by 
them nor falsely hold themselves out as so doing, and distributing the same 
directly from manufacturer to consumer to the exclusion of middlemen; 
to the prejudice and injury of 13ald competitors and the public: 

Held, That such practices, under the clrcumstancea set forth, constituted unfair 
methods of competition. 

Mr. Morga;n J. Doyle and Mr. Henry Miller for the Commission, 
Mr. Jesse I. Miller, of Washington, D. C., for respondents. 

SYNOPSis OF CoMPL~lNT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent individuals, engaged in the sale of furniture 
at retail to persons in various States, and with principal office and 
place of business in New York City, and respondent corporation 
similarly there engaged, and officered and owned by Jacques, Sidney, 
and Ernst Greenberger, purchasing the furniture dealt in by them 
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and reselling the same at a profit to themselves, and not manufac
turers, with assuming and using misleading trade and corporate 
names, misrepresenting busi.ness status or advantages and advertis
ing falsely or misleadingly in violation of the provisions of section 
5 of such act, prohibiting the use of unfair methods of competition 
in interstate commerce. 

Respondents for many years past, as charged, conducted their afore
said businesses under the trade name and style "Big G Furniture 
Works," prominently displaying :;;aid name at their places of busi
ness, together with such statements as "Bu;r direct from factory at 
wholesale prices," and in their advertisements in newspapers of gen
eral circulation likewise featured their aforesaid names together 
with such statements as "Direct from factory to you," "No middle
man's, jobber's, or salesman's commissions are added to the purchase 
price," " Furniture direct from the factory floor to your floor means 
savings of 35 per cent to G5 per cent. We are the factory and DO 
sell everything for the home at wholesale factory prices," and upon 
their letterheads, billheads and trade stationery and literature fea
tured the aforesaid trade and corporate names. 

Such acts and practices had the capacity and tendency, as 
charged, to mislead and deceive many among the consuming public 
into believing that the purchasers from respondents were buying di
rectly from the manufacturers of the furniture, and thereby saving 
the profits of middlemen, and to induce many to purchase said fur
niture in that belief; all to the prejudice of the public and re
spondent's competitors, a number of whom as manufacturers, sell 
their furniture direct to the consuming public and a number of whom 
as retail dealers do not in any manner hold themselves out as manu
facturers of the furniture dealt in by them. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisdons of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondents J acqucs E. Greenberger and Carrie 
Greenberger, individually, and as copartners, trading as "Dig G 
Furniture 'Vorlcs," and Big G Furniture ·works, a corporation, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. 

Respondents having entered their appearances and filed their 
answers herein to said complaint, hearings were had and evidence 
and testimony was thereupon introduced in support of lhe alle~a
tions of said complaint, and in opposition thereto, before a trial 



DIG G FURNITURE WORKS ET At. 87 
85 Findings 

examiner of the Federal Trade Commission theretofore duly 
appointed. 

And thereupon this proceeding came on for decision and counsel 
for the Commission and for the respondents having submitted briefs 
and oral argument, and the Commission having duly considered the 
record and now being fully advised in the premises, makes this its 
findings as to the facts and conclusions drawn therefrom: 

FINDINGS AS TO THE F A(.,'TS 

PARAGRAPH 1. Respondents Jacques E. Greenberger and Carrie 
Greenberger are copartners doing business as and under the trade 
name and style of " Big G Furniture Works," with their office and 
place of business in the City and State of New York. They are, and 
at all times since prior to July, 1921, have been engaged, as herein
after more fully set forth, in the business of selling and distributing 
household furniture in commerce from their pla.ce of business in 
New York City, N. Y., to the consuming public throughout various 
States of the United States, particularly the States of New York and 
New Jersey. In the course.and conduct of said business, respondent 
individuals are and at all times herein mentioned have been engaged 
in direct, active competition with many other individuals, partner
ships and corporations similarly engaged in the sale and distribution 
of furniture in commerce between and among various States of the 
United States. 

PAR. 2. Respondent Big G Furniture ·works is a corporation 
organized in July, 1921, and existing under the laws of the State of 
New York, with its principal office and place of business in the City 
and State of New York. The business of said respondent corpo
ration is the selling and distributing of household furniture in com
merce from its said place of business in New York City, N. Y., to the 
consuming public throughout various States of the United States, 
particularly the States of New York and New Jersey. In the course 
and conduct of its said business respondent corporation is and at 
all times since July, 1921, has been in direct, active competition with 
~any persons, partnerships and other corporations similarly engaged 
In the sale and distribution of household furniture between and 
among various States of the United States. 

PAR. 3. Respondents Jacques E. Greenberger and Carrie Green
berger, as said copartners, and respondent corporation Dig G Furni
ture 'V"orks have, for more than four years last past, conducted their 
said businesses as a single unit, jointly and in association with each 
other maintaining the same office and place of business, whirh is a 
furniture store located at and occupying premises Nos. 203 to 207 
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East Seventy-sixth Street, New York City, and which joint business 
is managed, conducted and controlled for and on behalf of all re
spondents by respondent Jacques E. Greenberger, who is the principal 
and controlling party in interest in the business of said partnership 
and is the principal and controlling stockholder of said corporation. 
Respondents' said place of business, their stock in trade, advertising 
matter, sales and delivery activities are maintained and operated by 
them jointly and in such a manner that ostensibly to the public such 
businesses appear in all respects to be the business of one concern 
operating under the name of " Big G Furniture '\Vorlcs ". 

PAR. 4. In the course and conduct of their businesses, as aforesaid, 
respondents have, at all times since July, 1921, offered for sale and 
solicited trade for their said furniture through and by means of ad
vertisements which they cause to be published from time to time in 
daily newspapers of general circulation throughout several States 
particularly the States of New York and New Jersey and through 
which advertisements members of the consuming public residing in 
the State of New Jersey and other States were induced to make pur
chases of such furniture from respondents. In the conduct of said 
business, respondents also offered for sale· and displayed to the con
suming public their furniture at said place of business in New York 
City, N. Y., and there received, from the consuming public of various 
StatE:.s, orders for the purchase of said furniture. Respondents main
tained their own delivery trucks by which in filling said orders and in 
comph.ting the sales of their furniture to their customers they caused 
said furniture to be transported in interstate commerce from their 
place of business in New York City, N. Y., to points in various other 
States of the United States particularly in the State of New Jersey, 
and to be delivered to their customers in New Jersey and such other 
States. They also made delivery of furniture to customers residing . 
within the State of New York. Said furniture business of respond
ents is very large and they sold and delivered large quantities of 
their furniture in interstate commerce as aforesaid to customers in 
New Jersey for which purpose they operate their delivery trucks on 
a regular, continuous schedule. Said business was conducted by re
spondents in general open competition with manufacturers and all 
other dealers serving the consuming public in said territory served 
by respondents. 

P A!l. 5. Through and by means of large signs publicly displayed 
at their place of business, and in their newspaper advertisements and 
business correspondence, respondents for more than three years last 
past represented to their customers and prospective customers-

(a) That they, the respondents, were and are the manufacturers 
of the furniture in which they dealt, as aforesaid, and owned, con-
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trolled or operated a factory or factories by which said furniture 
was produced; and 

(b) That said furniture was being sold and distributed by respond
ents at the manufacturers' prices and directly from the manufac
turers thereof to their customer-purchasers to the exclusion of 
middlemen, thereby saving to such customer-purchasers the costs 
and profits of middlemen. 

PAR. 6. In truth and in fact said place of business from which 
respondents distributed their furniture to the public is not a factory, 
and neither they nor either of them manufactured any of the furni
ture in which they dealt as aforesaid. None of the respondents 
have ever at any time herein mentioned, owned, controlled, or oper
ated any furniture factory nor has either of them been a factory 
representative, agent, or branch of the manufacturers of the fur
niture in which they dealt. In the conduct of said business respond
ents were and are dealers or middlemen, and their stock in trade was 
purchased by them as dealers in the usual course of commerce from 
the manufacturers or other dealers and sold by them to the public 
at dealers' prices or prices fixed and determined by them as such 
dealers. None of said furniture sold and distributed by said respond
ents was sold at prices fixed and determined by the manufacturers 
thereof, or distributed directly from the manufacturers or factory 
to respondents' customer-purchasers. 

PAR. 7. Respondents' representations of their business and furni
ture as set forth in paragraph 5 hereof are false and misleading and . 
are calculated to and had and have the capacity and tendency to and 
do mislead and deceive the purchasing public and thereby cause many 
thereof to purchase said furniture from respondents in the erroneous 
belief that said representations were and are true in fact. 

P .AR. 8. There are a number of furniture manufacturers who sell 
in interstate commerce, and distribute their furniture directly to the 
consuming public to the exclusion of middlemen, and who do not mis
represent the character of their business or the method of distribu
tion of said furniture. There are also a number of furniture dealers 
selling and distributing their furniture in competition with respond
ents who do not in any manner hold themselves out or pretend that 
they manufacture the furniture in which they deal or that they dis
tribute their furniture directly from manufacturer to consumer to 
the exclusion of middlemen; and the false and misleading and decep
tive practices of respondents as hereinabove set forth have the ca
pacity and tendency to and do unfairly divert trade from above
mentioned competitors and prejudice and injure the business of 
said competitors and the public. 
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CONCLUSION 

The acts and things done by the respondents under the conditions 
and circumstances described in the foregoing findings are to the 
injury and prejudice of the public and respondents' competitors and 
are unfair methods of competition in interstate commerce, and consti
tute a violation of an act of Congress approved September 26, 1914, 
entitled, "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondents thereto, the testimony and evidence; and the Com
mission having made its findings as to the facts, with its conclusion 
that respondents have violated the provisions of the act of Congress 
approved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes", 

It is now ordered, That the respondents Jacques E. Greenberger 
and Carrie Greenberger, their agents, representatives, servants, and 
employees cease and desist, in connection with the sale and distribu
tion of furniture in interstate commerce, from directly or indirectly-

( a) Using the slogan " Direct from Factory to You," or any other 
slogan of similar import, or any statement or representation what
soever that said Jacques E. Greenberger and Carrie Greenberrrer 

• b ' are the manufacturers of said furmture and are selling and distrib-
utinO' same direct from the manufacturer or factory to their cus
tom:r-purchascrs without the intervention of middle>men; or 

(b) Making representations or statements in any manner whatso
ever that the prices at which said.Jacques E. Greenberger and Carrie 
Greenberger are offering for sale and selling said furniture are fac
tory prices or manufacturer's prices; 

Unless and until said Jacques E. Greenberger and Cnr:-ie Green
berger own and operate or directly and absolutely control a factory 
or factories wherein or by which is made all such furniture so offered 
for sale and sold. 

It is further ordered, That respondent Big G Furniture Works a 
corporation, its officers, agents, representatives, servants, and e~
ployees cease and desist, in connection with the sale and distribu
tion of furniture in interstate commerce, from directly or indirectly-

( a) Using the slogan " Direct from Factory to You," or any other 
slogan of similar import, or any statement or representation whatso-
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ever that said Big G Furniture Works, a corporation, is the manu
facturer of said furniture or is selling and distributing same direct 
from the manufacturer or factory to its customer-purchasers without 
the intervention of middlemen; or 

(b) Making representations or statements in any manner what
soever that the prices at which said Big G Furniture \Yorks, a 
corporation, is offering for sale and selling said furniture are factory 
prices or manufacturer's prices; 

Unless and until said Big G Furniture \Vorks owns and operates 
or directly and absolutely controls a factory or factories wherein or 
by which is made all such furniture so offered for sale and sold. 

It is {u1·tlter ordered, That respondents shall, within 60 days after 
the service upon them of a copy of this order, file with the Com
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist 
hereinbefore set forth. 
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IN THE MATI'ER OF 

M. SAMUELS & COMPANY, INCORPORATED 

~OMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1371,. Oompl.aint, Mar. S0,.19Z6-Decision, .Mar. 22, 1927 

· Where a corporation engaged in the manufacture of a shoe with a sole com
posed chiefly of rubber and carbon black and painted and polished so as 
to resemble the appearance of leather, though containing none, and In the 
sale thereof, together with other shoes made by it, through a large number 
of retail stores which It operated, and also by means of mail-orders: 
stamped and imprinted the word "Tufhide" upon the sole of said shoe 
and In its advertising and display cards furnished to its retail stores de
scribed the same as soled with " Tufhlde " soles; with the capacity and 
tendency to mislead and deceive a substantial part of the purchasing public 
Into believing the material so designated and described to be leather and 
to cause them to purchase said shoes in such belief, and to divert trade 
from and otherwise prejudice competitors engaged in the sale of shoes 
soled with genuine leather, and so described by them to purchasers, and 
competitors engaged in the sale of shoes neither so soled nor so represented: 

/[elil, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. E. J. llornibrook for the Commission. 
Mr. Robert E. Barry, of Washington, D. C., for respondent. 

SYNOPSIS OF COMPLAINT 

Reciting its actiop in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commissior• charged 
respondent, a Delaware corporation engaged in the manufacture of 
shoes and in the sale thereof through retail stores. owned and oper
ated by it, through wholesale and retail dealer~, and also direct to 
t.he consuming public, in various States, and with principal office and 
factory in Baltimore, with misbranding or mislabeling and adver
tising falsely or misleadingly in violation of the provisions of ~ection 
5 of such act, prohibiting the use of unfair methods of competition 
in interstate commerce, in that, for about five years prer·eding the 
complaint, respondent stamped and imprinted the word and legend 
"Tufhide ",upon soles containing no leather, attached to many of its 
shoes, and advertised said shoes in newspapers, magazines and period
icals ·of general circulation throughout the United States ntH] certain 
sections thereof, and in circulars distributed among retailers, and 
the consuming public, as shoes with " Tufhide " soles, with the 
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capacity and tendency to and with the effect of misleading and de
ceiving many of the trade and consuming public into purchasing 
said shoes as and for shoes fitted with leather soles, and with the 
capacity and tendency to divert trade from and otherwise injure and 
prejudice competitors dealing in shoes fitted with genuine leather 
soles and rightfully and lawfully so representing the same to the 
trade and consuming public, and competitors dealing in shoes fitted 
with soles composed of other materials and in nowise represented by 
them as having soles of leather; all to the prejudice of the public and 
respondent's competitors. 

Upon the foregoing complaint, the Commission made the following-

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a com
plaint upon respondent, 1\I. Samuels & Co., Inc., charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of section 5 of said act. 

Respondent having entered its appearance and made its answer to 
the said complaint, hearings were had before a trial examiner there
tofore duly appointed, and evidence was introduced in support of 
the allegation,s of the said complaint, respondent being present by its 
counsel but offering no evidence in its own behalf. The trial exam
iner having made his report upon the facts and respondent having 
filed its exceptions thereto, briefs were received and oral argument 
heard by the Commission. 

Whereupon this proceeding came on for decision, and the Com
mission, having considered the record and being fully advised in 
the premises, makes this it,s fin~ings as to the facts and its conclusions 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, .M. Samuels & Co., Inc., is a corporation 
organized under the laws of the State of Delaware, with its principal 
office and· place of business in the city of Baltimore, State of ~Mary
land. It is engaged in the manufacture of shoes, and the sale and 
distribution thereof in commerce between and among various States 
of the United States in the manner set out in paragraph 2 of these 
findings. In the course and conduct of its said business, respondent 
is in competition with other corporations, partnerships and indi
viduals who are also engaged in the sale ·and distribution of shoes in 
commerce between and among the various States of the United States. 

\ 



94 FEDERAL TRADE COMMISSION DECISIONS 

Findings 11F.T.C. 

PAR. 2. Respondent sells and distributes its shoes in the following 
manner: It owns and operates about 400 retail stores located in 
various States of the United States, from which stores it sells its 
shoes to the purchasing public. It causes its said shoes to be trans
ported from its said principal place of business in the city of Balti
more, Md., into and through other States of the United States to its 
said retail stores at their various points of location, where they are 
sold as aforesaid. 

PAR. 3. Respondent solicits by means of advertisements published 
in newspapers, magazines, and other periodicals, and secures mail 
orders from members of the purchasing public in the several States 
of the United States, and fills said orders by causing its said shoes to 
be transported through the United States mail to the purchasers 
thereof. 

PAR. 4. For more than a year prior to December 1, 1925, respondent 
appointed agents to solicit and secure orders for its shoes in several 
different States of the United States, and filled orders from said 
agents by causing its said shoes so ordered to be shipped from its said 
principal place of business in the city of Baltimore, :Md., to said 
agents at their various points of location. Since on or about Decem
ber 1, 1925, respondent has not sold its shoes through agents. 

PAn. 5. Among the shoes manufactured and sold by respondent as 
set out in paragraphs 2, 3, and 4 hereof, is a shoe which is designated 
and described by respondent as the "Newark Shoes," intended for 
sale to worlrmen at prices ranging from three dollars to three dollars 
and a half. This shoe is made with a sole composed chiefly of rub
ber and carbon black, painted and polished so that it resembles 
leather, but contains no leather whatsoever. Upon each of the soles 
of its said "Newark Shoes," responnent stamps and imprints the 
word" Tufhide," and the said shoes, so stamped and imprinted are . ' offered for sale and sold to the purchasmg public as heretofore 
described. 

PAR. 6. Respondent causes advertisements of its said "Newark 
Shoes" to be published in newspapers and periodicals having inter
state circulation, and also distributes and causes to be distributed 
circulars, posters, and like advertising literature, in all of which it 
describes its said " Newark Shoes " as being soled with " Tufhide '' 
soles. Respondent also furnishes to all of its retail stores cards for 
display in the windows of the said stores, advertising its said "New
ark Shoes" nnd describing them as being soled with" Tufhide'" soles. 

PAn. 7. Tho word "hide" is understood by the trade nnd the pur· 
chasing public to mean the skin of an animal, or leather. The word 
" tuf " is understood by the trade and the purchasing ,rublic to be. 
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the phonetic spelling of the word " tough " and to mean the quality 
of being tenacious or susceptible to great tension or strain without 
breaking. The word" Tufhide ",when used to designate and describe 
the material used for sol~s of shoes, i~a commonly understood by the 
purchasing public to mean that the shoes so described are soled with 
a tough leather. 

PAR, 8. The use by respondent of the word "Tufhide" to desig
nate and describe the material used in the soles of the "Newark 
Shoes" sold by it, as above set out, has the capacity and tendency to 
mislead and deceive a substantial part of the purchasing public and 
to eause them to believe that the material so designated and described 
is leather, and to cause them to pu·rchase the said shoes in that belief. 

PAR. 9. There are among the competitors of respondent referred to 
in paragraph 1 hereof, many who sell and distribute in interstate 
commerce shoes soled with genuine leather, and who so describe them 
to purchasers. There are others of the said competitors of respondent 
who sell and distribute in interstate commerce shoes soled with mate
rials other than leather, and who do not represent that their said 
shoes arc soled with leather. 

The acts ancl practices of respondent as hereinbefore set out have 
the capacity and tendency to divert trade from and otherwise preju
dice all of its said competitors. 

CONCLUSION 

The acts and practices of respondent, M. Samuels & Co., Inc., un
der the circumstances set forth in the foregoing findings as to the 
facts are to the prejudice of the public and respondent's competitors, 
and constitute unfair methods of competition in interstate commerce, 
in violation of the provisions of an act of Congress approved Septem
ber 26, 1914, entitled "An act to create a Federal Trade Commission, 
to define its powers and duties~ and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon complaint of the Commission, the answer of respondent, 
testimony and evidence offered before the trial examiner, briefs and 
oral arguments, and the Commii'ision having made its findings as 
to the facts and its conclusion that the respondent has violated the 
provisions of an act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes", 
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It i9 now ordere<J; That respondent :M. Samuels & Co., Inc., its 
officers, agents, servants, and employees do ceMie and desist from

(1) Using the word "Tufhide" as n brand, label or otherwise on 
a shoe sole which is not composed wholly of the prepared skin of 
an animal, or 

(2) Using the word "Tufhide" in advertis;ements, circulars, post
ers, or otherwise, to designate or describe a shoe sole which is not 
composed wholly of the prepared skin of an animal, or 

(3) Using any other word or words as a brand or label upon shoe 
soles not composed wholly of the hide or skin of an animal, which 
import or imply that such soles are composed of such hide or skin. 

It is further orJered, That respondent M. Samuels & Co., Inc., shall 
within 60 days after the service upon it of a copy of this order file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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IN THE MA Tl'ER OF 

SEA ISLAND THREAD COMPANY, INCORPORATED 

COMPLAINT (SYNOPSIS) 1 FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN Acr OF CONGRESS APPROVED SEPT. 26 1 1914 

Docket 1!11. Complaint, Aug. 1, 192~-Decl.sion, Mar. 2-9, 19~ 

Where a corporation engaged ln the ma:aufacture and sale of cotton thread so 
mercerized and finished as cloiSely to resemble sllk, featured the word 
" Satfnsflk" or " Satin Silk" upon the labels on lts spools and the con
tainers thereof, using such legen<ls in its aforesaid labels as " Satinsllk" 
with the word "Trade-Mark" and "None Better Mercerized Cotton", 
and "Satlnsilk Trade-Mark. Mercerized Machine Twist," with the word 
"Trade-Mark" in each case written iB small letters underneath the 
word " Satinsllk"; with the tendency and capacity to mislead and deceive 
a substantial part of the purchasing public by causing them to believe 
the aforesaid thread to be composed in whole or in part of sllk, and to 
purchase the same ln that belief, and to divert trade from and otherwise 
Injure competitors engaged in the sale and distribution of sewing thread 
composed wholly of sllk and 80 designated and described, and competitors 
engaged ln the sale and distribution of sewing thread composed of 
mercerized cotton and 80 designated and described : 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. T. John Butler and Mr. Robert 0. Brownell for the Commis
siOn. 

Munn, Anderson and Munn, of New York City, for respondent. 

SYNOPsrs OF CoMPLAINT· 

Reciting its action in the public interest, pursuant to the provision::. 
of the Federal Trade Commission Act, the Commission charged 
respondent, a New York corporation engaged in the manufacture 
of sewing thread and in the sale thereof in part to wholesale dealers 
in dry goods and notions in various States, and with principal office 
and place of business in New York City, with misbranding or mis
labeling in violation of the provisions of section 5 of such act, pro
hibiting the use of unfair methods of competition in interstate com
merce, in that it branded or labeled the spools of a cotton sewing 
thread made by it and composed wholly of mercerized cotton, 
" Satin Silk" or "Satinsilk," in large and conspicuous letters, to
gether with the words, in some instances, "Mercerized Cotton," 
" Perfect Substitute for Best Silk " or " Mercerized Machine Twist," 
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m smaller and less conspicuous letters, and so labeled the containers 
thereof, with the capacity and tendency to mislead and· deceive the 
consuming public into purchasing said thread as and for a product 
composed of silk, and with the effect of diverting business from and 
otherwise prejudicing competitors manufacturing sewing thread of 
pure silk and properly so labeling and branding the same, and com
petitors manufacturing thread containing no silk, without in anywise 
branding, labeling or representing the same as silk; all to the prej
udice of the public and respondent's competitors. 

Upon the foregoing complaint, the Commissiion made the :following 

REPORT, FINDINGS AS To THE FACTs, AND ORDER 

Pursuant to an act of Congress approved September 26, 1914, the 
Federal Trade Commission issuod and served a complaint upon 
respondent Sea Island Thread Co., Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of section 5 of the said act. 

Respondent having entered its appearance and filed its answer to 
the said complaint, hearings were held before a trial examiner there
tofore duly appointed, and testimony was heaPd and evidence intro
duced in support of the charges stated in the complaint and in oppo
sition thereto. The said trial examiner made hili repo:r:t upon the 
:facts, to which exception was taken by counsel for the Commission, 
and briefs were filed and oral argument m~de before the Commis
sion by counsel for the Commission and counsol for the respondent. 

Thereafter this proceeding came on for final decision, and the 
Commission, having considered the record and being fully advised 
in the premises, making this its findings as to the facts and its 
conclusions drawn therefrom: 

FINDINGS AS TO THE F.lCTS 

PARAGRAPH 1. Respondent, Sea Island Thread Co., Inc., is a corpo
ration organized under the laws of the State of New York, with its 
principal office and place of business in the City of New York in 
said State. It is engaged in the manufacture of sewing thread and 
the sale thereof to manufacturers of clothing and to retail dealers 
located in several different States of the United States. It causes 
its said product, when so sold, to be transported from its said princi
pal place of business in the City and State of New York, into and 
through other States of the United States to the said purchasers 
at their respective points of location. In the regular course and 
conduct of its said business respondent is in competition with other 
corporations, partnerships and individuals who are also engaged 
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in the sale and distribution of sewing thread in interstate commerce 
between and among the several States of the United States. 

PAn. 2. The thread manufactured and sold by respondent as set 
out in paragraph 1 of these findings is composed wholly of cotton 
which has been mercerized and finished so that it closely resembles 
silk thread. It is wound upon spools containing one hundred yards 
each for sale to retail dealers and on spools containing five hundred 
yards each for sale to manufacturers. Respondent packs the thread 
sold to retail dealers in pasteboard boxes each containing one dozen 
spools. · 

PAn. 3. Since on or about January 1, 1923, respondent has labeled 
and branded the spools of thread sold and shipped to retail dealers, 
as set out in paragraphs 1 and 2 of these findings, by imprinting on 
one end of each spool its name and address, and on the other end 
the word " Satinsilk " with the word " trade-mark " written beneath 
in small. letters and the words "None Better Mercerized Cotton." 
Respondent labels the ends and sides of the pasteboard boxes in 
which the thread is packed with the words "Satinsilk Trade Mark. 
Mercerized Machine Twist," the words "Trade-~Iark" being written 
in small letters under the word "Satinsilk." Upon the tops of the 
boxes respondent affixes labels bearing the words " Satinsilk, Trade 
:Mark Reg., U. S. Pat. Off., None Better, Mercerized Cotton, Pure 
Dye Machine, Twist made in all Shades by Sea Island T. Co., New 
York, U. S. A." 

Many retail dealers remove the spools of thread from the boxes 
in which they are received and place them in display cabinets or 
upon open counters, and others display the thread by removing 
the cover of the box and placing it in a cabinet or upon an open 
counter. 

PAR. 4. Prior to January 1, 1923, respondent had branded and 
labeled the spools of its thread sold to retail dealers by imprinting 
on one end of the spool the words "Satin Silk. 'Varranted None 
Better," and on the other end the words "Perfect Substitute for 
Best Silk, Made by Sea Island T. Co., New York." Upon the labels 
of boxes in which the spools were packed appeared the words "'Satin 
Silk " followed by the words " Reg. Trade Mark, U. S. Pat. Off., 
Mercerized Cotton, None Better Made. 'Varranted Fast Color, Sea 
Island Thread Co., New York." 

PAR. 5. The word "Silk," when used to designate or describe 
sewing thread, is understood by the trade and the purchasing public 
to mean that the thread so designated and described is composed 
wholly of silk made from the cocoon of the silkworm. The word 
"Satin," when used to designate and describe a fabric, is understood 
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by the trade and by the purchasing public to mean that the fabric 
so described is composed wholly of silk made from the cocoon of 
the silkworm, to which has been imparted a glossy finish. 

PAR. 6. The use by respondent of the word " Satin-silk " as the 
first and most p:ominent word in brands or labels upon spools of 
thread composed wholly of cotton and the containers thereof, as set 
out in the foregoing findings, has the tendency and capacity to mis
lead and deceive a substantial part of the purchasing public by caus
ing them to believe that the thread so branded and labeled is com
posed, in whole or in part, of silk, and to cause them to purchase it 
in that belief. 

PAR. 7. Among the competitors of respondent mentioned in para
graph 1 of these findings, are many who sell and distribute, in 
interstate commerce, sewing thread composed wholly of silk, and 
so designate and describe it. There are others of said competitors 
who sell and distribute in interstate commerce mercerized cotton 
sewing thread, and who so designate and describe it. The acts and 
practices of respondent as set out in the foregoing findings have the 
tendency and capacity to divert trade from and otherwise injure both 
classes of its said competitors. 

CONCLUSION 

The acts and practices of respondent under the conditions and cir
cumstances set out in the foregoing findings are all to the prejudice 
of the public and respondent's competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of section 5 of an act of Congress approved September 26, 1914, en
titled " An net to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDEn TO CEASE AND DESIST 

This proceeding having been heard upon the complaint of the 
Commission, the answer of respondent, the testimony taken and 
E-vidence adduced at hearings, the report upon the facts by the trial 
examiner and the exceptions thereto, and briefs and oral argument, 
and the Commission having made its findings as to the facts with its 
conclusion that respondent bas been and is using unfair methods 
of competition in commerce in violation of the provisions of section 
5 of an act of Congress approved September 26, 1914, entitled, "An 
act to create a Federal Trade Commission, to define its powers and 
duties and for other purposes", 
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It ia ordered, That respondent, Sea Island Thread Co., Inc., its 
officers, agents and employees, cease and desist from-

Using the word "Satinsilk" or the words "Satin Silk", either 
alone or with other word or words, as a brand or label upon spools 
of thread composed wholly of cotton, or upon the containers of such 
thread. 

And it is further ordered, That respondent shall within thirty days 
from the date of receipt of the order set out herein file with the 
Commission a report in writing setting out the manner and form in 
which it has complied with the said order. 

Dissent by Commissioner Humphrey 

The name "Satin Silk" or "Satinsilk" in itself seems somewhat 
fanciful and might to some extent put the purchaser on inquiry. 
Under all the facts as presented in this case, I am not entirely satis
fied that a person of reasonable intelligence, exercising reasonable 
care, would be deceived. 
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IN TilE MATTER OF 

ATLANTA WHOLESALE. CONFECTIONERS ASSOCIA
TION, ITS OFFICERS AND l\IEMDERS 

COMPLAINT (SYXOPSIS), FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1361,. Complaint, Feb. 20, 1926-Decision, Mar. SO, 1921 

Where nn association of wholesalers or jobbers dealing In candies or confec· 
tlonery, and members thereof; in pursuance of a conspiracy to prevent 
chain stores, and jobbers dealing principally in products other than con
fectionery and candy (held by them to be "ll!cgitlmate 11 dealers and not 
entitled to deal In such products) from obtaining the same from the manu
facturers or other sources, 

(a) Held meetings for the Interchange of information concerning, and the dis
cussion and adoption of plans and measures for carrying ont, ~he same; 

(b) Wrote letters to manufacturers of candy, confectionery and alllell prod
ucts selling the same to "illegitimate 11 dealers, representing that all of the 
"legitimate 11 dealers In the products concerned In the city involved were 
members of the association and that others were "illegitimate 11 deniers 
and should not be permitted by said manufacturers to purchase such mer· 
chnndlse, and made similar representations in personal Interviews with said 
manufacturers and their agents: 

(c) Threatened to cancel and canceled orders given said manufacturers, on 
account of sales by them to " Illegitimate 11 dealers; 

(d) Falsely represented by letters to and Interviews with, said manufacturers 
and their Agents, that the "illegitimate 11 dealers we1·e selllng their goods 
below their suggested prices and were thereby demoralizing the market; 
and 

(e) Gave the representative of a manufacturer orders conditioned upon his 
thereafter refusing to deal with certain competitors of the members classi
fied by them as "1llegltlmate" dealers; 

With the result that ronny competitors were hindered and many others pre· 
vented from purchasing confectionery, candy and allied products, and com
petition In the purchase and sale thereof was hindered nnd suppressed: . 

Ileld, That eucb practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Alfred M. Craven for the Commission. 
J,f es,~rs. A. A. J,! eyer and E. L. Meyer, of Atlanta, Ga., for respond

ent Harry L. Schlesinger, and Candler, Tlwmson & llirsch, of 
Atlanta, Ga., for all other respondents. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the y,rovisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, Atlanta Wholesale Confectioners Assodation, its officers 
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and members, purchasing the confectionery and allied product~ dealt 
in by them, for the most part from manufacturers in othf'r States 
and, but for the matters and things alleged, naturally an<l normally 
in competition with one another in price and otherwise, and in com
petition with other individuals and concerns similarly engaged, with 
uniting in a common course of action and cooperating anrl confeder
ating together and with others to confine distribution to so-called 
regular and legitimate channels of trade, and to themselves as whole
sale dealers in the chain of distribution, to prevent so-called irregular 
and illegitimate dealers from obtaining supplies directly from the 
manufaC'turers, and thereby to suppress competition and espf'cially 
competition in price in the sale and distribution of the products con
cerned in Georgia, in violation of the provisions of section 5 of such 
act prohibiting the use of unfair methods of competition in interstate 
commerce.1 

As alleged by the complaint., respondents have done and still do, 
among others, the following acts and things: 

" (a) Hold meetings for the interchange of information concern
ing and the discussion and adoption of plans and measures for the 
carrying out of their said undertaking. 

" (b) Notify aforesaid manufacturers of said undertaking and its 
said purposes and seek to and do induce and procure many said 
manufacturers to abide by and adhere thereto. 

"(c) By threats of boycott, by boycott, and otherwise seek to and 
do persuade, induce, and compel many aforesaid manufacturers to 
sell aforesaid products which they manufacture to the members of 
r£'sponclent association only, and to refrain from selling said products 
to so-called irregular or illegitimate dealers. 

" (d) Seek for and ascertain instances of sales by aforesai-d manu
facturers to aforesaid so-called irregular or illegitimate dealers, 
and thereupon by threats of boycott, by boycott and otherwise seek 
to and do persuade, induce and compel such manufacturers to refrain 
from selling and supplying goods to such dealers in future. 

" (e) Seek for and secure the names of so-called irregular or ille
gitimate dealers an.d supply said names to aforesaid manufacturers, 

• According to the co!D'plalnt, "respondents regard and designate the chn11nel of dis· 
trlbutlon commencing with the manufacturer, tlowlng thence to the wholesaler, from the 
Wholesaler to the retailer, and from the retailer to the consuming public as the only regular 
and l••gltlmate channel of dl~trlbutlon of aforesaid products In which they deal and which 
Is by them regard~d and denominated the regular or legitimate chnonel of distribution. 
Channels of distribution originating with the manufacturer which do not tlow through the 
wholesale dealer, but go dlrt>ct to dealers doing botll a wholesale and retail buMioess, or a 
retail business only, are by respondents regarded and designated as Irregulnr and tllegltl· 
mate C'honnels of trade, and aforesaid dealers acquiring goods through said so-called 
lllegltlrnate chann~ls are by reRpondeots regarded and defilgnatcd irregula~ (l!lc\ lltegltlmate 
:lealers." 
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nnd by the means and methods in these specifications above set out, 
persuade, induce and compel said manufacturers to cease dealing with 
and to refuse to open accounts with the dealers so reported. 

"(f) Use other cooperative and individual means to carry out and 
make effective their aforesaid undertaking." 

According to the complaint, "the effect and result of the above 
alleged acts and practices of respondents has been and now is to 
close sundry outlets within the State of Georgia for the direct and 
immediate sale by manufacturers in other States of goods shipped by 
them into said State; to regulate such commerce by eliminating there
from aforesaid so-called irregular and illegitimate dealers, and manu
facturers who sell to such dealers, and by restricting said commerce 
to such manufacturers and to such dealers as will, and do, abide by 
and adhere to respondents' undertaking hereinbefore described; to 
substantially lessen, hinder and suppress competition in the sale and 
distribution of confectionery and allied products in the State of 
Georgia; to obstruct the natural flow of commerce in the channels 
of interstate trade, and to deny to dealers in and consumers of said 
commodities in said State those advantages in price and otherwise 
whi~h they would obtain from the natural flow of commerce in said 
commodities under conditions of free and unobstructed competition; 
wherefore, said acts and practices are all to the prejudice of the 
public and of respondents' competitors, and constitute unfair methods 
of competition in commerce within the meaning and intent of section 
5 of an act of Congress entitled 'An act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes. 
approved September 26, 1914.'" 

Upon the foregoing complaint, the Commission made the· following 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Atlanta Wholesale Confectioners 
Association, its officers and members, S. L. Sugarman, individuall)' 
and as president of said association, A. B. Tenenbaum, indi· 
vidually and as secretary of said association, ·nrowcr Candy Co., 
A. B. Tenenbaum, J. L. Tenenbaum, and J.P. Tenenbaum, partnero 
doing business under the trade name and style Tenenbaum Bros., 
Sugarman-Hirsch Co., Cohen Bros. Co., T. S. Lewis Co., and Harry 
L. Schlesinger, charging them with the use of unfair methods of 
competition in commerce, in violation of the provisions of said act. 

Respondents having entered their appearances and filed answers 
therein, hearings were had and evidenc~ was thereupon introduced 
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on behalf of the Commission and the respondents before William ·w. 
Sheppard, an examiner of the Federal Trade Commission, thereto
fore duly appointed. 

Thereupon this proceeding came on for decision, and the Com
mission having considered the record and being now fully advised 
in the premises makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Atlanta Wholesale Confectioners' Asso
ciation, hereinafter called the "Association," is and has been since 
September 30, 1921, a voluntary unincorporated association of whole
salers or jobbers of candy and confectionery, having their respective 
places of business in the city of Atlanta, State of Georgia. The 
members of respondent association purchase products in which 
they deal from manufacturers thereof located in States other than 
the State of Georgia, and said manufacturers ship said products 
when so purchased from their respective places of manufacture in 
such other States to respondents at their respective places of busi
ness. The said members of the association sell and distribute their 
merchandise to retail dealers throughout the State of Georgia. 

PAR. 2. Uespondents S. L. Sugarman and A. B. Tenenbaum are 
president and secretary, respectively, of said association. The mem
bers of said association are, respondents Brower Candy Co., Sugar
roan-Hirsch Co., and Cohen Bros. Co., corporations organized under 
the laws of the State of Georgia, respondents A. B. Tenenbaum, 
J. L. Tenenbaum, and J. P. Tenenbaum, partners doing business 
under the trade name and style Tenenbaum Bros., and respondent 
Harry L. Schlesinger. Respondent T. S. Lewis Co., was a corpora
tion organized under the laws of the State of Georgia, and a mem
ber of said association from the time of its organization until the 
time of the dissolution of the said T. S. Lewis Co. Said T. S. Lewis 
Co. was dissolved by order of the Superior Court of Fulton County, 
State of Georgia, duly made and entered on August 10, 1!>26. Re
spondents Harry L. Schlesinger and Brower Candy Co., in addition 
to dealing in products of manufacturers as set forth in paragraph 
1 hereof are manufacturers of confectionery and candy. All of the 
respondent members of said association are, and since September 30, 
1921, have been, in competition with one another and with many 
other persons, partnerships, and corporations at Atlanta, State of 
Georgia, also engaged in the purchase of confectionery and candy 
from aforesaid mnufacturers, and the resale thereof in the State of 
Georgia. 
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PAR. 3. The respondent association was organized in September, 
1921, with the above-named respondent jobbers and one other, tht> 
Griffith Candy Co., constituting its membership. W. A. Brower, 
of the respondent Brower Candy Co., was the first president of the 
association, one Craddock Goins was the first secretary of said 
association. Regular semimonthly meetings have been held since 
the organization of the association and :tninutes of said meetings were 
regularly kept from the time of the organization of the association 
down to December, 1922, but not since that time. 

PAR. 4. At the time of the organization of said association, con
fectionery, candy, and allied products were purchased by many deal
ers located at Atlanta, Ga., from manufacturers located in States 
other than Georgia and shipped by said manufacturers to said pur
chasers thereof, and by said purchasers sold and distributed to the 
retail trade in Atlanta and throughout the State of Georgia. The 
dealers referred to were of the following_ classes: 

( 1) Jobbers dealing principally in confectionery and candy; 
(2) Jobbers dealing principally in drugs; 
(3) Jobbers dealing principally in cigars and tobacco; 
( 4) Jobbers dealing principally in ice cream; 
( 5) Chain stores. 
PAn. 5. Upon the organization of said association, the mt.mbers 

thereof, with the exception of Harry L. Schlesinger, conspired and 
confederated together and have ever since conspired and confederated 
together to prevent all of the dealers described in paragraph 4 hereof, 
except those dealing principally in confectionery and candy, from 
obtaining such merchandise from the manufacturers thereof and 
from any other sources. It was agreed by and between the members 
thus conspiring and confederating that all such dealers not dealing 
principally in confectionery and candy were "illegitimate" dealers 
and were not entitled to purchase and deal in_ candy and confec
tionery, and it was further agreed by and between said conspiring 
and confederating members, with the exception of Harry L. Schles
inger, that jobbers who dealt principally in confectionery and candy 
were "legitimate " dealers and that all of the "legitimate" dealers 
located in the city of Atlanta were members of said association. 

PAR. 6. In order to accomplish and effectuate the purposes and 
object of said conspiracy, as in paragraph 5 hereof set forth, the 
respondents other than the said Harry L. Schlesinger, have-

(a) Held meetings for the interchange of information concerning, 
and the discussion and adoption of plans and measures for the car
rying out of their said conspiracy. 

(b) \VrittC'n letters and caused the president and secretary of said 
association to write letters to manufacturers selling candy, confec-
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tionery, and allied products to the so-called "illegitimate" dealers, 
in which letters it was represented that all of the classes of distribu
tors mentioned in paragraph 4 hereof, except class (1), comprising 
the members of the association, were "illegitimate" dealers and 
should not be permitted by said manufacturers to purchase such mer
chandise and that all of the " legitimate" dealers in the city of At
lanta, Ga., were members of said association. 

(c) Made the same representations as in subdivision (b) above in 
personal interviews with said manufacturers and their agents. 

(d) Threatened to cancel and did cancel orders to said manu
facturers for merchandise, giving as the reason therefor the sale by 
such manufacturers to so-called "illegitimate" dealers. 

(e) Falsely represented in letters to, us well as by personal inter
views with, said manufacturers and their agents that the so-called 
"illegitimate " dealers were selling goods below the prices suggested 
by such manufacturers, and. were thereby demoralizing the market. 

(f) On or about July 23, 1922, all the respondent members. with 
the exception of Harry L. Schlesinger, gave to the sale representative 
of a manufacturer orders for merchandise to be filled by said manu
facturer only on the condition that the manufacturer would there
after refuse to sell merchandise to certain competitors of said mem
bers classified by them as "illegitimate " dealers. 

PAR. 7. As a result of the conspiracy and confederation and the 
acts done in pursuance thereof, mentioned in paragraphs 5 and 6 
hereof, many of respondents' competitors have been hinJered and 
many others have been prevented from purchasing in interstate com
merce, confectionery, candy, and allied products and competition in 
interstate commerce in the purchase and sale of confectionery, candy, 
and allied pro~ucts.has been hindered and suppressed. 

CONCLUSION 

The practices of the said respondents, under the conditions and 
circumstances described in the foregoing findings as to the facts are 
to the prejudice of the public and respondents' competitors and are 
unfair methods of competition in commerce, and constitute a viola
tion of the act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers thereto, and 
the evidence introduced on behalf of the Commission and respond-
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ents, and the brief of counsel for the Commission, filing of briefs and 
oral arguments having been waived by respondents, and the Com
mission having made its findings as to the facts, and its conclusion 
that respondents have violated the provisions of an act of Congress 
approved September 2G, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," · 

It is now ordered, That this proceeding as to respondent Harry 
L. Schlesinger be and the same is hereby dismissed for the reason 
that the evidence does not sustain the charges in the complaint 
against ·said respondent, and that the proceeding against respondent 
T. S. Lewis Co. be and the same is hereby dismissed for the reason 
that said respondent corporation was dissolved by order of the 
Superior Court of the County of Fulton, Ga., duly made and entered 
on the lOth day of August, 1926. . 

It is further ordered, That respondents Brower Candy Co., Sugar
roan-Hirsch Co., Cohen Bros. Co., A. n. Tenenbaum, J. L. Tenen
baum, and J. P. Tenenbaum, partners, doing business under the 
trade name and style, Tenenbaum Bros., their officers, agents, and 
employees, and respondent Atlanta Wholesale Confectioners Asso
ciation, its officers, members, and employees, do cease and desist 
from: 

(1} Cooperating, confederating, or agreeing among themselves, 
or with each other, or others, to hinder or prevent any manufacturer 
or dealer from selling, or any jobber, dealer, or other person from 
purchasing, in interstate commerce, confectionery, candy, or other 
products. 

(2) Any attempt or effort, through respondent Atlanta Wholesale 
Confectioners Association, or other association, or by concert of 
two or more respondents to hinder or prevent by persuasion, induce
ment, intimidation, withdrawing, or threatening to withdraw patron
age, or by any other method or device, any person, firm, or corpora
tion from purchasing or selling in 'interstate commerce confectionery, 
candy, or other products. 

It is further ordered, That respondents Brower Candy Co., Sugar
roan-Hirsch Co., Cohen Bros. Co., A. n. Tenenbaum, J. L. Tenen
baum, and J. P. Tenenbaum, partners, doing business under the trade 
name and style, Tenenbaum Bros., and respondent Atlanta Wholesale 
Confectioners' Association, shall, within GO days after the service 
upon them of a copy of this orcler, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist hereinbefore set 
forth. 
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IN THE MA'ITER OF 
• 

FLORA LEVY AND SARAH LEE, PARTNERS DOING BUSI
NESS UNDER THE TRADE NAME AND STLYE ACME 
FOUNTAIN PEN CO:M:PANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. :i OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 1,f29. Complaint, Oct. 30, 1926-Deciaion, Apr. 26, 1921 

'Vhere a firm engaged in the purchase of fountain pens, pencils and sets, and 
in the sale thereof to agents or representatives who purchased such pens, 
pencils and sets at $1.55, $1.50, and $3.50 each, respectively, and resold the 
same to the consuming public at $2.50 each for the pens and pencils and 
$5.50 for the sets, 

(a) Falsely represented in the letters through which they sollcited persons to 
become their representatives and in their circulars inclosed by them 
therein, describing and depleting their aforesaid products, that they manu
factured the same, that their prices to their representatives did not include 
middlemen's profits, and that they were therefore able to and did sell 
their said products to representatitves at prices much lower than prevaiUng 
retail prices; with the tendency and capacity to mislead and deceive said 
representati>es and, through them, a substantial part of the commmlng 
publlc, and induce the put·chase of such articles in the belief that they, 
the partners, were the manufacturers thereof, selling the same at prices 
which did not include any middleman's profit, and with the effect of divert
ing trade from competitors who manufactured and sold like prouucts and 
truthfully represented themselves as so doing; and 

(b) Affixed to their aforesaid pens, pencils and sets, bands and labels respec
tively bl'aring the price marks $7, $4, and $11.50, and in their circulars and 
letters falsely represented the aforesaid false and greatly exaggerated 
price!!! as the ordinary retail prices of their said products; with the tend
ency and capacity to tnislead and deceive !'aid representatives, and, through 
them, a substantial part of the consuming public by causing them to 
believe the aforesaid prices to be those at which such products were 
respectively sold to the public, and to cause them to purchase the same 
In such belief, and with the effect of diverting trade from competitors who 
placed upon the articles dealt in by them bands and labels showing the true 
prices at which the varlouB articles were usually and customarily sold to 
the consuming pub!lc: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Nr. Robert 0. Brownell for the Commissi()n. 

SYNoPsis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
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respondent individuals, partners engaged in the sale of fountain 
pens and lead pencils to persons in varioll,b States, and· with place 
of business in Chicago, with advertising falsely or misleadingly in 
misrepresenting prices and in misrepresenting business status, and 
misbranding or mislabeling in violation. of the provisions of section 
5 of such act, prohibiting the use of unfair methods of competition 
in interstate commerce. 

Respondents, as charged, for about two years preceding the corn
plaint, in their leaflets, pamphlets and other trade literature sent to 
persons whom they solicited to become their representatives in said 
persons' communities, represented that their pens and pencils were 
of a specified regular retail value and price and so banded and 
labeled, and that they were the manufacturers thereof, and therefore 
uble to sell the same at prices greatly below said purported regular 
retail prices, and offered said products to such prospective repre
sentatives at prices greatly below said prices, with the suggestion and 
instruction that in the event of becoming respondents' representa
tives, they resell the same to the consuming public at prices about 
one dollar higher than those at which bought by said repr~sentatives, 
but greatly below the purported regular retail prices, the fact being 
that said prices upon the bands and labels of respondents' pens and 
pencils were fictitious and exaggerated and greatly in excess of those 
at which said products were regularly sold by respondents as also 
of those at which respondents' representatives were advised and in
structed to and did regularly sell the same to the consuming public 
and that rcsponJents did not manufacture said products but pur
chased the same from others and resold them to such representatives 
at a profit to respondents, with the result that respondents procured 
many persons to become their representatives 1 for the sale of said 
pens and pencils, to purchase and offer the same to the consuming 
public at a profit to such representatives, to repeat to their cus
tomers and prospective customers respondents' false and misleadin~ 
statements and representations, to display respondents' aforesaid 
leaflets, etc., with said false and misleading statements and repre
sentations, and to display said pens and pencils bearing said ficti
tious regular retail prices. 

Such acts and practices by respondents were done with the intent 
and had the effect of misleading and deceiving such sales repre
sentatives and through them the consuming public into believing 
that said pens nnJ pencils were of the £air retail value of and regu
larly sold at such fictitious and exaggerated prices, were calculated 
and intended to cause such representatives to offer and sell the same 
and many of the consuming public to purchase the same, at prices 
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much lower than said fictitious retail prices, in the belief that they 
were thus sold and purchased at greatly reduced prices, and had the 
effect of diverting business from and otherwise injuring and preju
dicing competitors, many of whom do not, by the use of fictitious 
price marks or otherwise, represent pens and pencils dealt in by them, 
or enable others to represent such pens and pencils, as of a regular 
and usual retail value in excess of the actual and customary retail 
price, and 'yith the tendency to cause such effect; all to the prejudice 
of the public and respondents' competitors. 

Upon the foregoing complaint, the Commission made the following 

REPon·r, FINDINGs AS TO THE FAcTs, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon respondents Flora Levy and Sarah Lee, charging 
them with the use of unfair methods of competition in commerce 
jn violation of the provisions of section 5 of said act. Respondents 
having entered their appearance, hearings were had and evidence 
received before "\V. W. Sheppard, an examiner of the Federal Trade 
Commission theretofore duly appointed. 

Thereupon this proceeding came on for decision, and the Com
mission having duly considered the record and being fully advised 
in the premises makes this its findings as to the facts and its con
clusions drawn therefrom: 

FINDIN<:S AS TO THE FACTS 

P ARAGRAPII 1. Respondents Flora Levy and Sarah Lee are part
ners doing business under the trade name and style of Acme Fountain 
Pen Co., with their principal office and place of business in the city 
of Chicago, State of Illinois. They are now and for more than a 
year last past have been engaged in the business of purchasing from 
the manufacturers thereof fountain pens, lead pencils, and sets each 
consisting of a pen and a pencil packed together in a case, and selling 
same to persons located in various States of the United States. They 
cause said pens, pencils, and sets when so sold to be transported 
from their said place of business in Chicago, Ill., into and through 
other States of the United States to the purchasers thereof at their 
various places of location. In the regular course of their business 
respondents have been and now are in competition with corporations, 
partnerships, and individuals who are also engaged in the sale and 
distribution of fountain pens, pencils, and sets in commerce between 
and among the various States of the United States. 
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PAn. 2. For more than a year last past respondents have con· 
ducted their business described in paragraph 1 of these findings in 
the following manner: They sent to individuals engaged in various 
occupations, such as insurance agents, tailors, and managers of 
hotels, letters soliciting each to become their representative in his 
locality and as such representative to purchase fountain pens, lead 
pencils, and sets from respondents and resell same to the consuming 
public by personal solicitation. In the said letters respondents 
represented that they manufactured_ the pens, pencils, and sets which 
they offered for sale, that the prices at which they offered to sell 
the said articles to their representatives did not include middlemen's 
profits and that :for this reason they were able to and did sell to 
their representatives at prices much less than the ordinary and 
customary retail prices of the quality of pens, pencils, and sets so 
manufactured and sold by respondents. With the said letters re· 
spondents sent to each of said individuals circulars describing and 
depicting their said pens, pencils, and sets and repeating the said 
representations. Many of the individuals receiving said letters and 
circulars accepted respondents' offer and became representatives of 
respondents in their respective localities, purchased the said fountain 
pens, pencils, and sets from respondents, resold same to the consum· 
ing public and used and displayed the said circulars received from 
respondents as aids in making such sales to the public. 

PAn. 3. The representations made by respondents that they were 
the manufacturers of the fountain pens, pencils, and sets thereof 
which they sold and offered for sale all as set out in paragraphs 1 
and 2 of these findings were false and misleading and had and have 
the tendency and capacity to mislead and deceive their representa· 
tives and through them a substantial part of the consuming public 
by causing them to believe that respondents were the manufacturers 
of the said articles and were selling direct from their factory to 
their representatives at prices which did not include any middle· 
man'2 profit, and to cause them to purchase the said articles in that 
belief. 

PAn. 4. It is an advantage to a seller of fountain pens, pencils, and 
sets of pens and pencils, to be known and recognized by the trade 
and by the consuming public as the manufacturer of the said articles, 
both because it is understood by the trade and the public that a 
manufacturer can and does sell at prices which do not include mid· 
dlemen's profits, and because a manufacturer is understood by both 
trade and public to be responsible for the quality of his products. 
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PAn. 5. There are among the competitors of respondents mentioned 
in paragraph 1 of these findings many who manufacture the foun
tain pens, pencils, and sets thereof, which they sell and distribute in 
interstate commerce, and who truthfully represent that ·they are the 
manufacturers of the said articles. The acts and practices of re
spondents as set out in paragraphs 2 and 3 of these findings tend to 
and do divert trade from said competitors. 

PAn. 6. In the regular course of their said business for more than 
a year last past respondents have affixed or caused to be affixed to 
their said fountain pens, pencils, and sets paper bands and labels 
bearing price marks of $7 on the fountain pens, $4 on the lead pencils, 
and $11.50 on the sets, and in their said circulars and letters re
spondents have set out these prices and have represented that said 
prices were the ordinary and customary retail prices of the pens, 
pencils, and sets, respectively. The said pens, pencils, and sets so 
marked and labeled were sold by respondents to their said repre
sentatives and by them to the consuming public. The said prices 
were fictitious, false and exaggerated, and greatly in excess of the 
prices at which respondents' pens, pencils, and sets were usually and 
customarily sold to the consuming public. The prices paid respond
ents by their representatives during the said period were $1.55 each 
for the pens, $1.50 each for the pencils, and $3.50 each for the sets. 
The said representatives sold the said articles to the consuming public 
at the usual and customary prices of $2.50 for the pens, $2.50 for tho 
pencils, and $5.50 for the sets. 

PAn. 7. The use by respondents of false, fictitious, and exaggerated 
price marks in connection with the sale of fountain pens, pencils, 
and sets thereof, all as set out in paragraph 6 of these findings, had 
and has the tendency and capacity to mislead and deceive their 
representatives and through them a substantial part of the consum
ing public by causing them to believe that the said prices are the 
prices fl.t which the said fountain pens, pencils, and sets, respectively, 
are sold to the public, and to cause them to purchase the said articles 
in that belief. 

PAR. 8. There are among the competitors of respondent mentioned 
in paragraph 1 of these findings, many who manufacture, sell, and 
distribute, or sell and distribute, in interstate commerce fountain 
pens, pencils, and sets thereof, and who place upon said articles paper 
bands and labels marked with the prices at which the said articles, 
respectively, are usually and customarily sold to the consuming 
public. The acts and practices of respondents as set out in paragraph 
6 of these findings tend to and do divert trade from competitors. 
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CONCLUSION 

The acts and practices of respondents under the conditions and 
circumstances set out in the foregoing findings are all to the prej
udice of the public and of respondents' competitors and constitute 
unfair methods of competition in commerce in violation of section 5 
of the act of Congress approved ~eptember 26, 1914, entitled "An 
act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ents and the evidence received at hearings, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of an act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," 

It is now ordered, That the respondents Flora Levy and Sanh 
Lee, their agents, representatives, and employees, do cease and desist 
from-

(1) Representing by means of advertisements, letters, circulars, or 
otherwise that respondents are the manufacturers of the fountain 
pens, pencils, and sets thereof which they sell or offer for sale in 
interstate commerce, or that the said articles by them sold come direct 
fr~m manufacturer to purchaser, unless and until such respondents 
or either of them actually own· and operate or directly and absolutely 
control a factory or factories in which the said fountain pens, pencils, 
and sets sold by them or either of them are manufactured; or 

(2) Offering for sale or selling in interstate commerce fountain 
pens, pencils, or sets thereof bearing upon them any band, label, or 
other mark indicating a false or fictitious price in excess of the price 
at which such articles, respectively, are ordinarily and ~stomarily 
sold to the consuming public. 

It is further ordered, That the said respondents shall within 30 
days after the service of this order file with the secretary of the Com
mission a report in writing setting forth in detail the manner and 
form in which they have compl,ied with the order of the Commission 
herein set forth. 
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NORTHWEST CHAIR COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26 7 1914 

Docket 1421. Complaint, Oct. 13, 1926-Declsion, Ma11 9, 1927 

Where a corporation engaged In the manufacture and sale of maple chairs 
resembllng walnut or mahogany, as the case might be, depicted and repre
sented said chairs In Its catalogues, price lists, circulars and similar trade 
Uterature as "\Valnut ", and "Mahogany", respectively, and so sold the 
same, thereby placing In the hands of its dealer vendees the means of 
assisting and enabling them to misrepresent and sell such chairs to the 
consuming public as composed of walnut or mahogany, respectively, and 
to use the aforesaid designations and descriptions In Its catalogues as evi
dence and confirmation by the manufacturer of the truth of such misrepre
sentation; with the capacity and tendency to mislead and deceive many 
of the trade and purchasing public Into believing the chairs in question to b<.\ 
composed of walnut or mahogany, respectively, and to purchase the same 
1n such belJef, and with the effect of unfairly diverting trade from com
petitors dealing In chairs respectively made of the aforesaid woods and 
truthfully so represented by them to the trade and consuming publJc, and 
from compQtitors dealing In chairs neither so composed nor In anywise so 
represented by them: 

Held, That such misleading designation of product, and such false and mislead
Ing advertising, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. llenMJ /1/iller for the Commission. 
Hayden, Langhorne & Metzger, of Tacoma, Wash., for respondent. 

SYNOPSis OF Cor.1rLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent, a \Vashington corporation engaged in the manufacture of 
chairs, and in the sale thereof to dealers in various States, and with 
principal office and place of business in Tacoma, with advertising 
falsely or misleadingly in violation of the provisions of section 5 of 
such act, prohibiting the use of unfair methods of competition in 
interstate commerce, in that respondent, for about three years pre
ceding the complaint, for the purpose of deceiving the purchasing 
public, falsely designated and described certain of its chairs in its 
catalogues, price lists, circulars and other trade literature supplied 
to its dealer vendees as "Walnut" and ''Mahogany," the fact being 

65133"--30-VOL 11-9 
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that said chairs resembled in appearance furniture made of, but were 
not walnut or mahogany, thereby placing in the hands of said dealer 
vendees the means of committing a deception and fraud upon the 
purchasing public by enabling them to represent said chairs as made 
of walnut and mahogany, respectively, and to display respondent's 
designations and descriptions as evidence and confirmation of the 
truth of such representations; witl1 the tendency to divert and with 
the effect of diverting business from and otherwise injuring and 
prejudicing competitors, many of whom deal in chairs composed of 
walnut wooll and mahogany wood, respectively, and rightfully and 
lawfully so represent the same to the trade and consuming public, 
and others of whom deal in chairs resembling those immediately 
above described but compo~ed of other woods, and who in .nowise 
represent the same to the trade and consuming public as walnut and 
mahogany, respectively; all to the prejudice of the public and 
respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, Northwest Chair Co., a corporation, 
charging it with the use of unfair methods of competition in com
merce in violation of the provisions of said act. 

Respondent having entered its appearance and filed its answer 
herein to said complaint, a stipulation as to the facts (filed of 
record), was agreed upon by and between respondent corporation 
and the chief counsel of the Federal Trade Commission, wherein it 
was stipulated and agreed that the facts therein stated may be taken 
as the facts of the proceeding before the Federal Trade Cummission 
and in lieu of testimony before the Commission in supp01 t of the 
charges stated in the complaint, or in opposition thereto, and that 
the Commission may proceed further upon said stipulation to make 
its report in said proceeding, stating its findings as to the facts and 
conclusion, and entering its order disposing of the proceeding. 

And thereupon this proceeding came on for decision, and the Com
mission having duly considered the record, and now being fully 
advised in the premises, makes this its report, stating its findings as 
to the facts and conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

P ARAGRAPII 1. Respondent is a corporation organized and existing 
under the laws of the Stllte of Washington7 with its principal office 
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and place of business in the city of Tacoma in said State. It is and 
for more than two years last past has been engaged in the manufac
ture of chairs and the sale and distribution thereof to dealers through
out various States of the United States. In the distribution of its 
products it causes same when sold to be transported from its said 
place of business in the city of Tacoma, Wash., into anti through 
other States of the United States to said dealer-vendees at their re
spedive points of location in such other States. In the course and 
conduct of its said business, respondent is and at all times herein 
mentioned has been in direct active competition with many indi
viduals, partnerships and other corporations engaged in the sale and 
distribution of chairs in commerce between and among various States 
of the United States. 

PAR. 2. In the course and conduct of its said business and for more 
than two years last past, respondent has offered for sale and sold its 
said chairs through and by means of catalogues, price lists, circulars 
and similar trade literature which it sent and supplied from time to 
time to its aforesaid dealer-vendees and in and through which it 
depicted, represented and sold many of its said chairs as "Walnut" 
and "Mahogany"; whereas in truth and in fact said chairs so 
described and represented as "'Valnut" and "Mahogany " resembled 
in appcar::mce respectively chairs made of walnut wood and ma
hogany wood, but were in fact composed of or made of wood other 
than walnut or mahogany, namely maple wood. Respondent's cata
logues in which its chairs are depicted and described as aforesaid 
are frequently displayed by said dealer-vendees to their customers, 
the consuming public, in making sales of said chairs of respondent's 
manufaeture to such consuming public. 

PAR. 3. Dy use of the designation and description as "'Valnut" 
and "l\Iahogany" of certain of its chairs in its catalogues, price lists, 
circulars and similar trade literature, as set forth in paragraph 2 
hereof, respondent thereby plllces in the hands of its said dealer
vendees the means whereby said dealer-vendees are aitled, assisted 
and enabled to misrepresent to the consuming public that said chairs 
are made of walnut wood or mahogany wood, respectively, and to sell 
such chairs as made of walnut wood, or mahogany wood, respec
tively, and to use respondent's said designation and descriptions in 
its catalogues as evidence and confirmation by the manufactUl'er that 
such misrepresentations are true in fact. Respondent's designation, 
descriptions and representatJon of said chairs as "Walnu~" and 
"Mahogany", respectively, as set forth in paragraph 2 hereof was 
and is false and had and has the capacity and tentleney to mislead 
and deceive many of the tmde and purchasing public into the 
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erroneous belief that said chairs are composed or made of walnut 
wood and mahogany wood, respectively, and to purchase said chairs 
in such erroneous belief. 

PAR. 4. There are among the competitors of respondent, referred to 
in paragraph 1 hereof, many who deal in and sell chairs made of 
walnut wood and mahogany wood, respectively, and who truthfully 
represent their said chairs to the trade and consuming public. There 
are also many of said competitors· who deal in and sell chairs made 
wholly of woods other than walnut wood or mahogany wood, respec· 
tively, but who in no wise represent to the trade and consuming public 
that their said chairs are made of walnut wood and of mahogany 
wood, respectively. Respondent's above-mentioned acts and prac
tices in designating and representing certain of its chairs as walnut 
and mahogany tend to and do unfairly divert trade from said com
petitors and are to the prejudice and injury of the public. 

CONCLUSION 

The acts and things done by the respondent under the conditions 
and circumstances described in the foregoing findings are to the 
injury and prejudice of the public and respondent's competitors, and 
are unfair methods of competition in interstate commerce and con
stitute a violation of the act of Congress approved September 26, 
1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent 
thereto, the stipulation as to the facts in lieu of testimony executed 
and filed by the respondent and the chief counsel of the Commission, 
and.the Commission having made its findings as to the facts with its 
conclusion that respondent has violafed the provisions of the act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes", 

It is now ordered, That respondent Northwest Chair Co., its officers, 
agents, representatives, servants, and employees, cease and desist, in 
connection with the sale and distribution of chairs in interstate com· 
merce, from directly or indirectly representing, describing, advertis· 
ing, branding or labeling-

(a) Any such chairs or parts of such chairs as" Mahogany" unless 
the exposed surfaces thereof are composed wholly of solid mahogany 
wood or mahogany wood veneered with mahogany; or 
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(b) Any such chairs or parts of such chairs as "Walnut" unless 
the exposed surfaces thereof are composed wholly of solid walnut 
wood or walnut wood veneered with walnut; 

Provided that this order shall not be construed as prohibiting the 
use of such phrases as" Mahogany Finish," or "·walnut Finish," or 
phrases of similar import denoting color, in connection with chairs 
composed of other than mahogany or walnut wood, respectively, if 
and when in using such phrases and immediately preceding the same, 
the respondent clearly designates the name of the wood or woods ol 
which such chairs are actually composed. 

It is further ordered, That respondent, Northwest Chair Co., shall 
within 60 days after the service upon it of a copy of this order, file 
with the Commission a report in writing setting forth in detail the 
m~nner and form in which it has complied with the order to ~ease 
and desist hereinabove set forth. 
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IN THE MATIER OF 

WINDSOR CIGAR COMPANY, BENJAMIN PARIS, DOING 
BUSINESS UNDER THE TRADE NAME AND STYLE, 
PARIS CIGAR COMPANY, RAPHAEL N. PARIS 

COMPLAINT (SYNOPSIS), FINDINGS, AN:D ORDER IN REGARD TO TilE ALI.EGED 

VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1301. Cot!J-plaint, Apr. 8, 1925-Declsicm, May 2~, 19'1!7 

Where tobaQco ,rown upon the Island of Cuba and known as Havana tobacco 
had long had a wide and favorable reputation among the trade and cigar
consuming public and been generflliy considered as being the highest grade 
of tobacco from which cl,ars could be made, and the word "Havana" lrud 
come to signify to said trade and public that the cigars to which It was 
applied were made entirely of tobacco there grown; and therPnfter a cor
poration engaged in the manufacture and sale of cigars containing no 
Havana tobacco and two Individuals associated with it therein, named 
cigars made by It as above set forth, and sold at retail at five cents ench 
"Havana Cadet," and so advettised and labeled the same, togeth£>r with 
the picture of n cadet and the Inscription In smaller type " Imported 
Sumatra Wrapper-Domestic Filler" (under whieh name and label the 
aforesaid individuals had theretotore sold cigars without such Inscription) ; 
wlth the capacity and tendency to mislead and deceive the trade and clgar
consumlllg public Into bellevlng the aforesaid cigars to be composed of 
Havana tobacco, and with the etrect of diverting trade from competitors 
engaged In the manufacture and sale of cigars so composed und ordinarlly 
sold to the consuming public, as to some, at the aforesaid price, and from 
competitors engae-ed in the manufacture and sale of cigars neither WJ 

composed nor so represented by them: 
Held, That such practice~. under the circumstances set furtb, constituted unfulr 

methods of competltlm·J. 

Mr. Edward E. Reardon for the Commission. 
Mr. John E. Cross and M1". Louis Hollander, of Baltimore, Md., 

and Mr. Martin Lehmeyer and Mr.llenry 0. Niles, of York, Pa., for 
respondents. 

SYNOPSIS OF COMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent corporation, engaged at York, Pa., in the manufacture 
of cigars compo$ed wholly of tobacco grown elsewhere than on the 
Island of Cuba, and in the sale thereof through respond('nt Paris as 
distributor, with naming product misleadingly and misbranding or 
misl!l.beling in violation of the provisions of section 5 of sueh act, 
prohibiting the use of unfair methods of competition in interstate 
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commerce, in that respondents, for about one yQar preceding the 
complaint, adopted as a name and designation for said cigars the 
phrase "Havana Cadet," and featured the same upon the containers 
thereof, with the capacity and tendency to mislead, deceive, and con· 
fu!:c many wholesale and retail dealers and many of the consuming 
public into believing said cigars to be composed entirely of tobacco 
grown on the Island of Cuba, long favorably known to the cigar· 
tobacco trade, the cigar trade, and the cigar purcha:t>ing public o£ 
the United States as Havana tobft.cco, and considered by many 
thereof superior in quality for the manufacture of cigars to tobacco 
grown elsewhere, and to cause many of said trade and public to 
purchase said cigars in such belief, and with the effect of diverting 
business from and otherwise injuring and prejudicing competitors, 
many of whom sell cigars composed in part or in whole of tobacco 
grown elsewhere than in Cuba, without using the word Havana in 
connection therewith, or in other manner representing the same as 
composed entirely of tobacco grown in Cuba, and others of whom 
sell cigars composed entirely of such tobacco and properly label, 
brand, advertise, and otherwise represent the same under the name 
"Havana" and various ,phrases and appellations including such 
word; all to the prejudice of the public and responde11t's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER .. 

Pursu11nt to the provisions of an act of Congress approved Sep· 
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued 
and served a complaint upon the above·named respondent!! charging 
them with the usc of unfair methods of competition in commerce in 
violation of the provisions of said act. 

The respondents having made and filed their answers to the com· 
plaint; formal hearings were had before an examiner of the Com· 
mis!!!ion at which all of the above·named respondents appeared by 
counsel and testimony was taken and evidence introduced on the 
part of the Commission in support of the charges stated in the 
complaint and by the respondents in opposition thereto. 

Thereupon this proceeding came on for decision before the Fed· 
era! Trade Commission and upon the testimony and evidence intro· 
tluced on the part of the Commission and the respondents and upon 
argument of counsel for the Commission and for the respondents, 
the Commission, having duly considered the record and being fully 
advised in the premises, makes these its findings as to the facts and 
its conclusions drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, 'Vindsor Cigar Co., is a corpora
tion, organized April 29, 1924, under the laws of the State of 
Pennsylvania, with its principal office and place of business at 
Windsor, in York County, in said State. 

PAR. 2. The respondent, Benjamin Paris, is an individual doing 
business under the trade name and style, Paris Cigar Co., having its 
principal place of business at Windsor, in York County, State of 
Pennsylvania. 

PAR. 3. The respondent, Raphael N. Paris, is an individual having 
his principal place of business in the city of Baltimore, Md. 

PAR. 4. The respondent, Windsor Cigar Co., is and has be.en since 
the date of its incorporation engaged in the manufacture and sale of 
cigars at Red Lion, in the county of York, Pa., and on 1\fay 20, 1924, 
the Windsor Cigar Co. entered into an agreement with respondents, 
Benjamin Paris and Raphael N. Paris, whereby the Windsor Cigar 
Co. agreed to manufacture cigars under the direction and according 
to the instructions of respondent, Benjamin Paris, and to sell them in 
accordance with the directions of respondent, Raphael N. Paris. 
This agreement provided that the Windsor Cigar Co. should manu
facture cigars to be sold under the name "Havana Cadet" and that 
respondents Benjamin Paris and Raphael N. Paris were to be paid 
a commission, respectively, by the Windsor Cigar Co. for cigars 
made and sold under the name or brand of" Havana Cadet." 

PAtt. 5. Immediately after the organization of the respondent, 
Windsor Cigar Co., it b£'gan to manufacture cigars under the above 
wntract. The cigars were packed in tin containers and have been 
and are sold to wholesale and retail dealers by respondents and the 
said cigars have been and are offered for sale and sold by said retail 
dealers to the consuming public. The respondents caused the said 
cigars when sold by them to be transported from within the State of 
Pennsylvania, to the purchasers, the said wholesale and retail dealers, 
located in various States of the United States other than the State of 
Pennsylvania. The cigars made and sold by the respondents under 
the brand name "Havana Cadet" have been and are offered for sale 
and sold to the purchasing public for use and consumption at the 
retail price of 5 cents. In the course and conduct o.f their said busi
ness respondents are and have been in competition with other indi
viduals, partnerships and corporations engaged in the manufacture 
and sale of cigars in interstate commerce between aud among the 
various States of the United States. 
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PAR. 6. On the containers of the cigars made and ~old by the 
respondents, as aforesaid, the respondents caused to appear the pic
ture or illw;;tration of a young man in a uniform such as is commonly 
worn by ,students of a military academy. Above this picture or 
illustration on the containers of the cigars and in advertisements, 
respondents caused the word "Havana" to be set forth and imme
diately underneath the picture the word "Cadet." On the containers 
of the cigars in smaller type the printed inscription "Imported 
Sumatra ·wrapper-Domestic Filler" was caused to appear. In 
advertisements of the said cigars the re.spondents sometimes caused 
the brand or name "Havana Cadet" to appear without the said 
picture. 

PAR. 7. For a number of years prior to the organization of the 
respondents' Windsor Cigar Co., cigars were sold by the respondents 
Benjamin Paris and Raphael N. Paris under the said brand, name, or 
label "Havana Cadet," in containers on which appeared the afore
said picture of a young man in the uniform of a cadet together with 
the name "Havana Cadet" as above described, and during this time 
neither the inscription "Imported Sumatra Wrapper-Domestic 
Filler " nor any other inscription, or words, were used in connection 
with the sale of the said brand of cigars which indicated the name or 
nature in any way of the toba:cco composing them, excepting the word 
"Havana" in the brand name "Havana Cadet." 

PAn. 8. At all times herein mentioned and for a great many years 
prior thereto, the word "Havana" signified and still signifies to the 
tobacco trade and the consumers of cigars that the cigars of which it 
is descriptive are made as to all component parts, filler, binder and 
wrapper, of tobacco grown upon the Island of Cuba. Tobacco grown 
upon the Island of Cuba, generally known as Havana tobacco, has 
long had a wide and favorable reputation among the trade and cigar
consuming public and has been and is now generally considered the 
highest grade of tobacco from which cigars can be manufactured. 

PAn. 9. The cigars made and sold by the respondents under the 
brand name "Havana Cadet" have not at any time contained, and 
do not now contain, any Havana tobacco. 

PAR. 10. There are among the competitors of respondents referred 
to in paragraph 5 hereof many who manufacture and sell cigars made 
entirely of Havana tobacco, some of which cigars are ordinarily sold 
to the consuming public at 5 cents each. There are many others 
among said competitors who do not represent that cigars manufac
tured and sold by them are Havana cigars or are made of Hnvana 
tobacco except when the cigars so represented are made entirely from 
tobacco grown upon the Island of Cuba. The use of the name "Ha-
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vana" by respondents as set forth and found in these findings tends 
to nnd does divert trade from both classes of ~aid competitors. 

P .AR. 11. The nsme or word "Havana" used by the respondents in 
the brand name "Havana Cadet" on the containers of their cigars, 
which are not made wholly of Havana tobacco, and in their adver
tisements, is misleading and has the capacity and tendency to mis
lead and deceive those engaged in the trade and also consumers of 
cigars into the belief that respondents' cigars thus described were and 
nre made of Havana tobacco. 

CONCLUSION 

The practices of the respondents under the conditions and circum
stances described in the foregoing findings are to the injury and 
prejudice of the public and respondents' competitors and are unfair 
methods of competition in commerce and constitute a violation of the 
act of Congress approved September 26, 1914, entitled "An act to 
create a F'ederal Trade Commission, to define its powers and duties, 
and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and upon the answers 
of fhe re,spondents, filed herein, and the Commission having made its 
findings as to the facts and its conclusion that the respondents have 
violated the provisions of an act of Congress approved September 
26, 1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes", 

It i8 now ordered, That respondent Wind,sor Cigar Co., its officers, 
agents, representatives, servants, and employees and the respondents 
Benjamin Paris and Raphael N. Paris, their agents, representatives, 
servants, and employees cease and desi,st in connection with the sale 
and distribution of cigars in interstate commerce :from-

(1) Using the word" Havana" as a brand name for or descriptive 
of such cigars unless the same be composed entirely of tobacco grown 
in the Island of Cuba. 

(2) Representing in any manner whatsoever that any of re,spond
ents' said cigars othsr than those manufactured entirely from tobacco 
grown in the Island of Cuba are Hava11a cigars. 

It is f'urther ord~ed, That the respondents, Windsor Cigar Co., 
Benjamin Paris and Raphael N. Paris, shall, each of them, within 30 
days after service upon them, respectively, of a copy of this order, 
file with the Commis,sion a report in writing setting forth in detail 
the manner and form in which each of them has complied with the 
order to cease and desist herein set forth. 
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IN THE MATTER OF 

McGOWAN I .. ABORATORIES, INC., AND WOMANHOOD 
PUBLISHING CORPORATION 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. l'i OF AN ACT OF CONGRESS APrR0V.ED SEPT. 26, 1914 

Docket 1393. Oomplain.t, .July 13, 1926-Decis-l6n, .June 6, 1921 

Where a corporation engaged in the preparation and sale of a tollet compound 
alleged to be effective in removing excess flesh, made many false and mis
leading statements in advertising the same in newspapers, magazines, and 
other publications of general circulation, to tbe effect that by the use 
thereof anyone might be freed from el'ery ounce of unwe,lcome flesh, tbat 
getting thin was made pleasurably simple and easy for a.nyone thereby, 
that upon the application thereof to the human bod7 a harmless chemical 
reaction took place, <luring wh·ich the excess fat was literally dissolved 
away, leaving the figure slim and properly rounded, giving the lithe grace 
desired by every man and woman, and that any purchaser thereof by 
patting the same gently on to the parts desired to be slenderized, thereby 
reduced any part of the body so treated, no matter how much or how little 
excess flesh there migllt be, qu~kly, surely, and permanently, the fact being 
that the preparation was of no value whatever for ttny such purposes; 
with the capacity and tendenc1 to induce numerous persons seeking a safe 
and dependable means of quickly and permanently ridding their bodies of 
undesired flesh, Into believing that the aforesnid product, when used as 
directed, produced the results represented; and 

Where a corporation engaged in the publication and distribution throu~hout the 
United States of a monthly periodical d~ignated TruQ Romances, pur
posely and knowingly becomln~ a party to sal<l false and fraudulent plan 
nnd scheme for the advertisement, sale, and distribution of 11aid product 
(requiring for its success the cooperatioll of publlsberil of magazines and 
other publications of general circulation), and a medium for the accom
plishment thereof, as such and for Sllid purpose and for a consideration 
agreed upon, incorporated such false, misleading and fraudulent advertise
ments into its aforesaid magazine, and distributed the same as a part 
thereof to its subscribers and purchasers throughout the several States; 

With the capacity and tendency to mislead and deceive persons Into purchasing 
such fraudulent pl'oduct, who might otherwise seek and ohtaln the servlee~ 
or products of competitors engaged in offering te the public, without any 
such misrepresentations, professional advice, instructions, etc., for ridding 
the body of undesired flesh, In response to the demandil of Jpany persons 
for a safe and dependable means of so doing, to the prejudice of the public 
and its competitors : 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 
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Mr. Martin A. Morrison for the Commission. 
Tenney, Harding, Sherman & Rogers, of Chicago, Ill., for respond

ent :McGowan Laboratories, Inc. 
Mr. Joseph Schultz, of New York City, for respondent 'Voman

hood Publishing Corporation. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursmmt to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent McGowan Laboratories, Inc., engaged in the manufacture 
or preparation of a toilet compound or cream alleged to be effective 
in removing ex:cess flesh, and in the sale to customers throughout the 
several States, and with principal place of business in Chicago, with 
advertising falsely or misleadingly in connection with the sale of 
said product, and charged respondent 'Vomanhood Publishing Cor
poration, engaged in the publication of a monthly magazine "True 
Romances," and in the sale thereof to subscribers and to the public 
by dealers throughout the several States, and with principal place 
of business in New York City, with becoming purposely and know
ingly party to and part of a false and fraudulent plan for the mislead
ing and deceptive advertisement and sale of a product, and medium 
for the accomplishment of such a plan; all in violation of section 5 
of such act, prohibiting the use of unfair methods «;~f competition 
in interstate commerce. 

Said last-named corporation, as charged, published in its afore
said magazine adnrtiscments of the first-named respondent falsely 
representing that upon the application of said compound to the 
body "a harmless chemical reaction takes place during which the 
excess fat is literally dissolved away, leaving the figure slim and 
properly rounded, giving the lithe grace to the body every man and 
woman desires"; and that any purchaser "by applying sai41 product 
and patting it gently onto the parts of the human body which the 
purchaser desires to slenderize, will thereby reduce any and every 
part of the body so treated, no matter how much or how little excess 
flesh there may be, quickly, surely, and permanently," the fact being 
that the product in question was of no value for the purposes for 
which thus advertised and sold; with the capacity and tendency to 
induce those numerous persons seeking some safe and dependable 
means of removing excess fat or flesh into believing the aforesaid 
representations relative to said compound and to deceive those who 
might otherwise seek and obtain the services, products, means and 
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methods of competitors offering the public professional advice, in
formation, instructions, etc., for ridding the body of excess flesh, 
without any such false or misleading and fraudulent assertions and 
representations, into purchasing the aforesaid fraudulent product; 
all to the prejudice of the public and respondent McGowan Labora
tories' competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep· 
tember 26, 1914, entitled "An net to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission issued and served a complaint upon 
the respondents, McGowan Laboratories, Inc., and Womanhood Pub
lishing Corporation, charging them with the use of unfair methods 
of competition in violation of the provisions of said act. 

Respondents having entered their appearance and filed their sepa
rate and several written returns to the complaint herein, expressly 
waiving proof of the allegations of the complaint, admitting all 
allegations of the complaint, and consenting that the Federal Trade 
Commission may, upon said complaint and returns thereto, proceed 
to the final disposition of this cause and issue 11nd serve upon re
spondents an order .requiring respondents to cease and desist from 
using such method of competition, to wit, to cease and desist from 
the violation or violations of the law so charged in said complaint, 
the Federal Trade Commission, being fully advised in the premises, 
makes this its report in writing, stating its findings as to the facts 
and its conclusions of law thereon: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, McGowan Laboratories, Inc., is a cor
poration, with its principal place of business located in the city of 
Chicago, in the State of Illinois. It is engaged in the manufacture 
or preparation of a certain toilet compound or cream alleged to be 
useful and effective in dissolving away and removing excess flesh 
of the human body, and in offering to sell and selling said compound 
or cream to customers in and throughout the several States of the 
United States. It causes its said product, when so sold, to be trans
ported from its said place of business in the city of Chicago, in the 
State of Illinois, into and through other States of the United States 
to said purchasers thereof at their respective points of location. 
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Said respondent designates, advertises and sells its said product by 
and under the name of" McGowan's R~ducine." 

PAR. 2. Respondent Womanhood Publishing Corporation is a cor
poration, with its principal place of business located in the city of 
New York, in the State of New York. It is engaged in publishing 
and distributing to the public a certain monthly magazine, under 
the name of True Romances, in which are included, together with 
the reading matter, many advertisements inserted and paid for 
by persons using said magazine as a medium for placing themselves 
and their products before the public. That said magazine is by 
respondent delivered, through United States mails and otherwise to 
the subscribers therefor, in and throughout the several States of the 
United States, and is by said respondent caused to be offered for 
sale and sold to the public by dealers in and throughout the several 
States of the United States. 

PAR. 3. Respondent McGowan Laboratories, Inc., causes its said 
product to be advertised in newspnpers, magazines, periodicals and 
other publications of general circulation throughout the United 
States and in various sections thereof. In all the aforesaid adver
tising, said respondent makes many false and misleading statements 
and assertions regarding· the certain harmless chemical reaction 
which is alleged to take place in the portions of the human body to 
which said compm7nd or cream is applied, to the effect that by the 
use of said product anyone may be freed from every ounce of 
unwelcome flesh and that getting thin is made pleasurably simple 
and easy for anyone. In all said advertisements said respondent 
asserts and represents that upon the application of ~;aid product to 
the human body, a harmless chemical reaction takes place, during 
which the excess fat is literally dissolved away, leaving the figure 
slim and properly rounded, giving the lithe grace to the body every 
man and woman desires. In all said advertisements said respondent 
asserts and represents that any purchaser thereof, by applying said 
product and patting it gently onto the parts of the human body 
which the purchaser desires to slenJerize, will thereby reduce any 
and every part of the body so treated, no matter how much or how 
little excess flesh there may be, quickly, surely and permanently. 
That in and throughout the several States of the United States are 
many persons who are seeking some safe and dependable means 
whereby they may quickly and permanently rid their bodies of 
excess fat or flesh or of other portions of the flesh they now bear, 
nnd that said advertisements have the capacity and tendency to 
induce such persons to believe that said respondent's said product, 
to wit, McGowan's Reducine, will, when used as directed, produce 
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the results in said advertisements so asserted and represented. That 
in truth and in fact, said product does not possess the qualities or 
properties so asserted and represented in said advertisements, and 
the use or application of the same upon the human body, as so 
directed, does not produce any of the results in said advertisements 
so asserted or represented, and said product is useless and of no 
value for the purposes for which it is so advertised. and sold by 
respondent, McGowan Laboratories, Inc. 

PAR. 4. That in the enterprise of so advertising said product to 
the public, and misleading and deceiving intended purchasers thereof 
as to its qualities and properties and the results of its said use upon 
the human body, it is necessary for respondent McGowan Labora
tories, Inc., to have the cooperation of publishers of magazine and 
other publications of general circulation in and throughout the 
several States of the United States. That respondent 'Vomanhood 
Publishing Corporation has purposely and knowingly become a 
party to, and part of, said false and fraudulent plan and scheme for 
the advertisement, sale, and distribution of said product, and a 
medium for the accomplishment of the same; and as such, and for 
said purpose, and for a consideration agreed upon by and between 
the respondents herein, has incorporated such false, misleading, and 
fraudulent advertisements into its said monthly magazine, to wit: 
True Romances, and has distributed and is distributing the same as 
such part of said magazine to its subscribers and to purchasers 
thereof in and throughout the several States of the United States. 

PAR. 5. That, to meet the demands of said many persons so seeking 
a safe and dependable means of ridding their bodies of excess fat or 
flesh, or other portions of the flesh they now bear, many competitors 
of respondent are offering to the public professional advice, books of 
information and instructions, and other means and methods for the 
accomplishment of such results; which said competitors do not malre 
any of the false, misleading, and fraudulent assertions and repre
sentations above alleged as to the service, means aD;d methods so 
offered by them, or any like or equivalent false, misleading and 
fraudulent assertions and representations. 

That said false, misleading, and :fraudulent assertions and repre
sentations so made and published by respondents herein have the 
capacity and tendency to mislead and deceive persons who might 
otherwise seek and obtain the services, products, means and methods 
of said competitors, into purchasing said fraudulent product of re
spondent McGowan Laboratories, Inc. 

PAR. G. That the acts and practices of the respondents, and each 
of them, above alleged, are all to the prejudice of the public and of 
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the competitors of respondent, McGowan's Laboratories, Inc., and 
constitute unfair methods of competition in commerce within the in
tent and meaning of section 5 of an act of Congress entitled "An 
act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

CONCLUSION 

The acts and practices of respondents, McGowan Laboratories, Inc., 
and Womanhood Publishing Corporation, alleged in said complaint 
and set forth in the foregoing findings as to the facts, are unfair 
methods of competition in interstate commerce and constitute a viola
tion of section 5 of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the separate and several 
written returns of respondents to the complaint herein, and pursuant 
to the terms of said written returns of the respondents, and the 
Commission having accordingly made its report in writing stating 
its findings ns to the facts and its conclusion of law thereon, that 
the acts and practices of respondents, McGowan Laboratories, Inc., 
and 'Vomanhood Publishing Corporation, alleged in the complaint 
herein and set forth in said findings as to the facts, are unfair 
methods of competition in interstate commerce and constitute a vio
lation of section 5 of an Act of Congress approved September 26, 
1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," 

It is now orde1·ed, By the Federal Trade Commission that respond
ents, McGowan Laboratories, Inc., and Womanhood Publishing Cor
poration, do cease and desist from all and singular the acts and 
practices in said complaint alleged and set forth in said findings as 
to the facts, to wit: 

PARAGRAPH 1. That respondent, McGowan Laboratories, Inc., cease 
and desist, in selling or offering for sale in interstate commerce its 
certain toilet compound or cream in said complaint referred to, and 
in causing its said compound to be advertised for sale in interstate 
commerce in newspapers, magazines, periodicals or other publications 
of general circulation throughout the United States and in various 
sections thereof, or in otherwise advertising the same for sale in 
interstate commerce, from making the false and misleading state
ments and assertions regarding the certain harmless chemical reac-
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tion which is alleged to take place in the portions of the human body 
to which said compound or cream is applied: 

(1) To the effect that by the use of said product anyone may 
Le freed from every ounce of unwelcome flesh and that getting thin 
is made pleasurably simple and easy for anyone. 

(2) To the effect that, upon the application of said prodnct to the 
human body, a harmless chemical reaction takes plac:e, during which 
the excess fat is literally dissolved away, leaving the figure slim and 
properly rounded, giving the lithe grace to the body every man 
and woman desires. 

(3) To the effect that any purchaser of said compound, by apply
ing said product and patting it gently into the parts of the human 
body which the purchaser desires to slenderize, will thereby reduce 
any and every part of the body so treated, no matter how much or 
how little excess flesh there may be, quickly, surely and permanently. 

( 4) To the effect that any portion or portions of the alleged effects 
of the application of said compound to the human body, will result 
therefrom. 

PAR. 2. That respondent, ~fcGowan Laboratories, Inc., f'ease and 
desist in selling or offering for sale in interstate commerf'e its said 
certain toilet compound or cream, and in causing its said compound 
to be advertised for sale in interstate commerce, in newspapers, maga
zines, periodicals, or other publications of general circulation 
throughout the United States and the various sections thereof, or in 
otherwise advertising the same for sale in interstate commerce, from 
making any false and misleading statement or statements or asser
tions as to the said product or as to the effect or effects of its use 
upon, or application to, the human body. 

PAR. 3. That respondent, Womanhood Publishing Corporation, 
cease and desist from incorporating in its certain magazine, to wit: 
True Romances, and distributing the same as a part of said maga
zine to its subscribers and to the purchasers thereof in and through
out the several States of the United States or any section thereof, 
all and singular the false and misleading statements and a~sertions 
in relation to the certain toilet compound or cream sold and offered 
for sale in interstate commerce by respondent, McGowa11 Labora
tories, Inc., alleged and set forth in the complaint herein, or set forth 
in the Commission's findings as to the facts herein, or referred to or 
set forth in paragraph 1 or paragraph 2 of this order. 

PAR. 4. That respondent, Woman hood Publishing Corporation, 
cease and desist from incorporating any of the false and misleading 
statements as to said toilet compound or cream referred to in para
graph 3 of this order, or any similar false and misleading statement 

C!i133"-3()-voL 11-10 
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or assertion, as to said toilet compound or cream, or as to the effect 
of its application to the human body, in any newsp11.per, magazine, 
periodical, or other publication, and distributing the same as a part 
of such newspaper, magazine, periodical, or other publication to the 
subscribers therefor, or purchasers thereof, in and throughout the 
several States of the United States or in any section thereof. · 

.And it is further ordered, That respondents, McGowan Labora
tories, Inc., and Womanhood Publishing Corporation, shall severally 
within 30 days after service upon them of a copy of this order, file 
with the Federal Trade Commission a report in writing setting forth 
in detail the manner and form in which each respondent re.:;pectively 
has complied with the order to cease and desist hereinabove set forth. 
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IN TilE MA'ITER OF 

COl\fMONWEALTH MANUFACTURING CO. AND HARRY 
DUSHOFF, DOING llUSINESS UNDER THE TRADE 
NAMES AND STYLES HARRY DUSHOFF & COMPANY 
AND CHICAGO MANUFACTURING COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. 5 OF AN' ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 196'1. Complaint, Mar. 1, 19Z6 1-Declsion, June 25, 19t1 

Where a corporation, and an Individual, the organizer, owner, and operator 
thereof, engaged in the sale and distribution of prison-made binder· twine, 
and prison made shoes, which simulated the general appearance of those 
long used by and manufnctured under the supervision and specifications of 
the War DPpartment, though greatly Inferior thereto In quality and work
manship, and of surplus prison-made shirts available for sale and distribu
tion after supplying tbe needs of the State's public Institutions (made by 
the State, at the State prison, by prison labor, In Its own factory building 
and with its own manufacturing machinery, augmented by some sewing ma
chines furnished by them, along with some cloth and trimming!!) ; and doing 
no manufacturing, nor owning, controlling nor operating any shirt factory; 

(a) Included In their torporate and trade names the word "manufacturing" 
and featured said names upon their order forms, letterh!'a(ls, blllheads, 
shipping tags, and other business stationery used In carrying on their afore
said businesses, together with such statements as "Manufacturers and 
Distributors of BINDER TWINE," "Mills: 1\llchlgan City, Indiana. BuT 
DIRECT," "l\lanufncturers and distributors, SnoE DEPARTMENT," "1\lanufar· 
turers, SHIRT DEPARTMENT, Factory: l\llchlgan City, Indiana," "SPECIAL 
OFFER OJ' IIIGH-GRADE WORK SJiiRTS AT A Low PRICE. Buy direct from the 
manufacturer," and In carrying on the sale of the shirts dealt In by them. 
held themsPives out to customers and pro~pertlve customers as the manu
facturers thereof; with the capacity and tendency to mislead and deceive 
the purchasing public Into believing them to be the manufacturers of the 
aforesaid products, and that In buying from them they were obtaining the 
same directly from the manufacturers thereof, thereby eliminating and snv· 
lng the co~ts and profits of middlemen, and to cause them to purchase said 
products In the afore~llld erroneous belief; and 

(b) Sold the afore~ald shoes brnnded with the letters "U. S." on the soles 
thereof, In large and con~picuons type, surrounded by an outline of the 
United States shlPld, together with the brand "1\Iunson Army Last" In 
smaller letters, nnrl invoiced and billed the snme to its customers as 
"United States Army lllnnson l-ast Work Shoes," with the capacity and 
tendency to mit·dead and deceive the con~umlng public Into belie>ing said 
shoes to be genuine army shoes or shoes manufactured under the supervision 
and specifications of the United States Government, and cause the pur· 

1Amended complaint, Mar. 23, 1026. 
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chase thereof in such belief, and with the effect of thereby enabling retailer! 
with or without further representations, to pass off sald shoes to the con· 
sumlng public as genuine army shoes as above set forth; 

With the effect of unfairly diverting trade from and otherwise Injuring the 
business of competitors engaged as manufacturers in the sale of the afore· 
said products and rightfully representing themselves as such, competitors 
neither manufacturing such produc.ts so dealt in by them nor so represent
ing themselves, and competitors engaged ln the sale of shoes under truthful 
representations, whether formerly owned by or manufactured under the 
supervision and specifications of the United States Government, or not: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. G. Ed. Rowland and Mr.llenry Miller for the Commission. 
McNab, Holmes & Long, of Chicago, Ill., for respondents. 

SYNorsis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent Commonwealth Manufacturing Co., an Illinois corpora
tion, and respondent Dushoff, president, principal stockholder, anrl 
manager and operator thereof, both with principal office and place 
of business in Chicago and engaged in the sale of binder twine, 
~hirts, and shoes to wholesale and retail dealers, which commodities 
they purchased from the manufacturers and resold at a profit to 
themselves, they doing no manufacturing, with adopting and using 
misleading trade or corporate name, misrepresenting business status, 
advertising falsely or misleadingly, a-nd misbranding or mislabeling 
in violation of the provisions of section 5 of such act, prohibiting 
the use of unfair methods of competition in interstate commerce. 

Respondents, as charged, in soliciting business under their afore
said names from wholesale and retail dealers through circulars, 
pamphlets, leaflets, and other similar advertising matter, featured 
their aforesaid names, together with sueh statements as "Manu
facturers and Distributors of Dinder Twine," "Manufacturers of 
'Vork Shirts,"" Buy direct from the manufacturep.," "Manufacturers 
and Distributors, Shoe Department," and "Manufacturers, Shirt 
Department," with the capacity and tendency to mislead and deceive 
and with the effect of misleading and deceiving retail and whole
sale dealers into believing that in dealing with respondents they were 
purchasing from the manufacturers .of the commodities concerned, 
and, in the case of the former, at a saving to them through the 
elimination of the middlemen, and to cause said dealers to makE~ 
purchases of respondents in such beliefs, and with the tendency to 
divert business from and otherwise injure and prejudice competitor!'l, 
many of whom, as manufacturers, sell their commodities to retail 
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or wholesale dealers, as the case may be, and others of whom, pur
chasing the commodities dealt in by them and reselling the same at 
a profit, in nowise represent themselves as the manufacturers thereof. 

Respondents further, as charged, stamped and imprinted the 
legend " U. S. Munson Army Last" upon shoes sold by them to 
wholesale and retail dealers, said shoes not being originally Govern
ment surplus property nor "Army Shoes" but shoes obtained from 
manufacturers in the ordinary course of trade, and in some instances, 
stamped the words "T. J. Healy, Inspector," thereon, thereby plac
ing in the hands of others the means of committing a fraud upon 
the consuming public by enabling unscrupulom1 dealers to offer said 
shoes for sale to said public as and for surplus army shoes, con
sidered, in accordance with the general belief among the public 
throughout the United States, as sold to the civilian trade at prices 
greatly below the fair wholesale value thereof, and as resold by said 
retail trade to the consuming public at prices substantially below 
their fair retail value, and below prevailing retail prices for 
comparable shoes, procured from the manufacturer through the 
ordinary channels of trade, and thus causing many among such 
consuming public to purchase said shoes, acting in that belief; 
with the tendency to divert and with the effect of diverting busi
ness from and otherwise injuring and prejudicing competitors who 
sell surplus army shoes procured from the Government and right
fully and truthfully so represent the same, and competitors who 
sell shoes, not surplus army, without in anywise so representing 
them. 

Such acts and practices of respondents were, as charged, all to 
the prejudice of the public and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REronT, FINDINGS .As To THE FACTs, AND OnoER 

Pur.!iuant to tho provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
an amended complaint upon the respondents Commonwealth Manu
facturing Co., a corporation, and Harry Dushoff, doing business 
under the trade names and styles Harry Dushoff & Co. and Chicago 
Manufacturing Co., charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Respondents hav,ing failed to file their answers herein to said 
amended complaint, hearings were had upon due notice thereof to 
respondents, and evidence and testimony was thereupon introduced 
in support of the allegations of said amended complaint before a trial 
exam,iner of the Federal Trade Commission theretofore duly ap-
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pointed, upon which evidences and testimony respondents elected 
to stand without thereafter availing themselves of full opportunity 
which was given them to file briefs and present oral argument be
fore the Comm.ission in opposition to the charges of said amended 
complaint. 

Thereupon this proceeding carne on regularly for decision; and 
the Commission having duly considered the record and being now 
fully advised in the premises makes this its findings as to the facts 
and conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGR.\PII 1. Respondent, Commonwealth Manufacturing Co., 
is a corporation organized in July, 1921, under, and existing by virtue 
of, the laws of the State of Illinois, with its branch office and place 
of business in the city of Chicago in .said State. Its business is anti 
has been the selling and distributing of prison-made products to 
wholesale and retail dealers and consumers throughout the United 
States. Said products and the respective periods during which re
spondent corporation marketed the same are as follows: Men's shirts, 
sold and distributed at all times since the date of respondent cor
poration's organizat,ion as aforesaid; binclt?r twine, sold and dis
tributed during the years 1021, 1922, and 1923; and shoes, sold and 
distributed for about three years next preceding July, 1925. In 
addition to carrying on business under its corporate name, part of 
respondent corporation's shirt business is and for more than three 
years last past has been conducted under the trade name and style 
of "Chicago Manufacturing Co." The authorized capital stock 
of said corporation is $50,000, only $5,000 of which has been issued 
and is outstanding, all of which outstanding stock is held by re
spondent Harry Dushoff, its president, except two shares, one of 
which is held by each of two individuals for the purpose only of en
abling them to qualify as directors of the corporation. 

PAR. 2. Respondent Harry Dushoff is an individual having his 
office and place of business in the city of Chicago, State of Illinois, 
and has been engaged ever since prior to July, 1921, in the business 
of selling and distributing to wholesale and retail dealers and con
sumers throughout numerous States of the United States prison
made shirts; and during the years 1921 and 1922, prison-made binder 
twine. He also has since the date of its organization managed and 
controlled the affairs, business and policies of respondent corpora
tion Commonwealth Manufacturing Co. Respondent Dushoff con
ducted his said unincorporated business of selling and distributing 
shirts and bind~r twine under the trade name and style "Harry 
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Dushoff & Co.," to and until June, 1922. Thereafter and for more 
than three years last past be conducted, and is still conducting, his 
said shirt business under the trade name and style "Chicago Manu
facturing Co." 

PAR. 3. At all times in the course and conduct of said businesses, 
respondents Commonwealth Manufacturing Co. and Harry Dushoff 
solicited trade and orders for their products through and by means 
of circular letters, price lists, and similar trade literature, which they 
mailed from time to time to their customers and prospective cus
tomers throughout several States; and also through and by means 
of traveling salesmen, about ten in number, whom respondents em
ployed on a commission basis and who on behalf of respondents 
called upon and solicited trade from customers and prospective cus
tomers throughout numerous States and offered for sale and sold 
said products of respondents. In distributing and supplying said 
products to their customers, respondents caused said merchandise to 
be transported in commerce from Michigan City, Ind., the place of 
manufacture, through and into other States of the United States, to 
the respective purchasers thereof in such other States; and in so 
carrying on their business respondents are and were at all times 
herein mentioned in direct active competition with many other per
sons, partnerships and corporations similarly engaged in selling and 
distributing similar products in commerce between and among vari
ous States, particularly those States into which respondents sold and 
distributed their products. 

PAR. 4. Said businesses of respondent corporation, Commonwealth 
Manufacturing Co., and respondent Harry Dushoff, are conducted 
jointly and as a single unit by and under the active management and 
control of respondent Harry Dushofl'. The place of business, equip
ment and employees of respondent corporation and of respondent. 
Dushoff are identical. They occupy office space of about 15 feet by 
20 feet and employ two clerical assistants, besides aforesaid traveling 
salesmen. Only one set of books is kept of the businesses of both 
respondents. 

PAR. 5. Throughout the operation of their binder-twine business 
during the years 1921, 1922, anu 1923, as aforesaid, respondents' com
bined sales of such binder twine amounted to 18,000 to 20,000 pounds 
per year, which was sold and distributed by them to dealers, farm 
organizations and farmers throughout several States, particulady the 
States of Kansas and Minnesota. At all times in the offering for sale, 
selling, and distributing of said binder twine to their customers, 
responuent Harry Dushoff, trading under the trade name and style 
Harry Dushofi' & Co., and respondent Commonwealth Manufacturing 
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Co., acting under the domination, management and control of 
respondent Dushoff, used and carried on such business with order 
forms, letterheads, billheads, shipping tags, and other business sta
tionery containing the following representations set forth in large 
and conspicuous lettering, to wit: 

HARRY DUSHOFF AND COMPANY 

Manufacturers and Distributors of 
BINDEB TWINIII 

Manufacturers and Distributors of 
STANDARD AND 

SISAL TWINIII 

Mllls: Michigan City, Indiana. 

COMMONWEALTH ?t!ANUFACTURING COMPANY 

Manufacturers and Distributors of 
BINDER TWINJ!l. 

Manufacturers and Distributors ot 
STANDARD AND 

SISAL TWINE 

Mills: Mli!hlgan City, Indiana. 
Buy Direct • • • 

COMMONWEALTH MANUFACTURING COMPANY. 

In truth and in fact neither of said respondents have ever manu
factured binder twine, and in carrying on said binder-twine business 
they were in fact dealers or middlemen and not the manufacturers 
thereof. Said binder twine was manufactured by the State of 
Indiana in the Indiana State Prison, Michigan City, Ind., and with 
the labor of the prisonen there incarcerated. Respondents pur
chased said twine from the State of Indiana and resold and distrib
uted same to their customers. The aforesaid statements and repre
sentations on respondents' letterheads, order blanks, billheads, ship
ping tags, and other business stationery were and ~re false and 
their use as set forth above had the capacity and tendency to mislead 
and deceive purchasers of said twine into the erroneous belief that 
said respondents were the manufacturers of said twine and that in 
buying from said respondents they were buying directly from the 
manufacturer and thereby eliminating and saving the costs and 
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protfis of middlemen; and to thereby cause said purchasers to pur
chase said twine in such belief. 

P .AR. 6. The shoe business of respondent Commonwealth Manu
facturing Co. was carried on for the space of about three years 
next preceding July, 1925, under the management, domination and 
control of respondent Harry Dushoff. Throughout said period 
respondent corporation's sales of said 101hoes were made in the name 
''Commonwealth Manufacturing Co." to jobbers, department stores, 
and so called Army and Navy goods stores throughout numerous 
States of the United States at the rate of from 50 to 60 pairs per 
day. In offering for sale, selling and distributing said shoes 
respondent corporation used letterheads, invoices, order forms, ship
ping tags, and other business stationery containing the following 
representations in conspicuous lettering, to wit: 

CO~fMONWEALTH MANUFACTURING COMPANY 
Manufacturers and Distributors 

SHOE DEPARTMENT. 

Neither of the respondents have ever been the manufacturer's of 
shoes. The shoes dealt in by respondent corporation as aforesaid 
were manufactured by the State of Indiana in the Indiana State 
Prison, Michigan City, Ind., and with the labor of prisoners there 
incarcerated by said State. Said shoes were sold by the warden of 
said prison to respondent corporation which in reselling and dis
tributing them to its customers as aforesaid was in truth only a 
dealer or middleman. The use by respondents of said corporate 
name Comonwealth Manufacturing Co. with or without said other 
l'epresentations and assertions, all as set forth in this paragraph 
above, was false and misleading and had the capacity and tendency 
to mislead and deceive the purchasing public into, and to cause said 
purchasers to buy said shoes in, the erroneous belief that respondent 
<:orporation was the manufacturer thereof and that in so buying 
from respondent corporation they were purchasing said shoes 
directly from the manufacturer and thereby eliminating and snving 
the costs and profits of middlemen. 

PAR. 7. In carrying on and conducting said shirt business ·re
spondent Dushoff, trading under the name and style of Chicago 
Manufacturing Co., and respondent Commonwealth Maq.ufacturing 
Co., acting under the management and control of respondent Dushoff, 
sold and are selling jointly from 40,000 to 50,000 dozen shirts per 
annum. At all times in conducting said shirt business both respond
ents held themselves out to their customers and prospective customers 
as the manufacturer of said shirts, and offered for sale, sold, and 
distributed said shirts in the corporate name" Commonwealth Man-
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ufacturing Co." and in the trade name "Chicago Manufacturing 
Co."; and in circular letters, pamphlets, leaflets, letterheads, bill
heads, invoices and other business stationery, respondents caused the 
following representations and assertions to be set forth prominently 
and conspicuously: 

COMMONWEALTH 1\IANUF ACTURING COMPANY 

Manufacturers 

SnmT DEPARTMENT 

Factory: Michigan City, Indiana. 

CHICAGO MANUFACTURING COMPANY 

Not Inc. 

Manufacturers of 

\VoRK SHIRTS 

Special Offer of 

HIGH-GRADE 'VoRK SmRTS AT A Low PRICE 

Buy direct from the manufacturer 

$6.50 PER DozEN, F. 0. n. FACTORY 

COMMONWEALTH 1\IANUF ACTURING COMPANY 

Said shirts sold by respondents were manufactured by the State 
of Indiana in the Indiana State Prison, a penal institution of said 
State located at Michigan City, Ind. In a factory building owned 
by it, and within the walls of said prison, said State operates a shirt 
factory under its direct and absolute control and with the labor of 
the prisoners there incarcerated. Said State is and has been for 
many years last past engaged in manufacturing in and by such fac
tory and -.vith such prison labor large quantities of shirts. Said 
shirts are, in accordance with the laws of the State of Indiana, used 
primarily to supply the needs of the public institutions of the State 
of Indiana, numbering some 22. The surplus of the shirts so manu
factured above and beyond the requirements of said State institu
tion~ is sold by the warden of said State prison in the open market, 
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and the shirts dealt in by respondents are and were sold and supplied 
by said warden to respondent from such surplus. Respondents pay 
said State for their shirts a certain stated price in cash and furnish 
some sewing machines, which the State uses to augment its other 
manufacturing machinery, and also furnish some cloth and trim
mings which are manufactured by the State into shirts. Neither of 
respondents is nor has either ever been the manufacturer of the 
shirts sold by them as aforesaid. They do not own, control or operate 
a shirt factory. 

PAR. 8. Respondents' representations that they are the manufac
turers of the shirts sold by them and their use of the names " Com
monwealth :Manufacturing Co." and "Chicago Manufacturing Co." 
with or without saiu other statements and representations, all as set 
out in paragraph 7 hereof, are and were false and misleading and 
have and hau the capacity and tendency to mislead and deceive the 
purchasing public into, and to thereby cause them to purchase said 
!shirts in, the erroneous belief that respondents are and were the 
manufacturers of said shirts and that in buying from respondents 
they are buying and obtaining said shirts directly from the manu
facturers thet·eof thereby eliminating and saving the costs and profits 
of middlemen. 

PAR. 9. The prison-maue shoes dealt in and sold by or in the 
name of respondent Commonwealth Manufacturing Co., as aforesaid, 
Were a type of heavy work shoe simulating in general appearance 
shoes which have for many years been used by, and manufactureJ 
under the supervision and specifications of the War Department, a 
branch of the Government of the United States, large quantities 
of which were sold to the public by the Government after the close 
of the World War as surplus Government property, and which 
shoes so sold have been and still are quite extensively marketed as 
such among the trade and to the consuming public throughout the 
United States. Said shoes sold as surplus Government property 
are in great demand by the consuming public and are generally con
side1·ed by the consuming public to be of high quality, sold at low 
prices and to ha,·e been maue for and under the supervision and 
specifications of the Uniteu Stutes Government. Respondent cor
poration's shoes were never owned by or manufactured for or under 
the supervision or specifications of the United States Government 
but were greatly inferior to such shoes in qu:1lity and workmanship. 
Said shoes of respondent corporation when sold by it to its cus
tomers, and when purchased by the consuming public in the ordinary 
course of trade, contained branded and embedued on the soles thereof 
the letters "U. S." in large conspicuous type surrounded by an out-
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line of what is commonly known and recognized by the public as 
the shield of the United States, below which in smaller letters and 
less conspicuous appeared the brand "Munson Army Last." 'With 
the full knowledge and consent of respondents said brands and words 
were placed on the shoes under the direction of the warden of the 
Indiana State Prison, Michigan City, Ind., for the purpose of aiding 
the salability of said shoes to the. consuming public. Said shoes were 
invoiced and billed by respondent to its customers as" United States 
Army Munson Last Work Shoes." 

PAR. 10. The use by respondent corporation, in connection with 
its shoes, of the letters "U. S." under the circumstances and condi
tions set forth in paragraph 9 above was misleading and had the 
capacity and tendency to mislead and deceive the consuming public 
into, and to thereby cau,se them to purchase said shoes in, the errone
ous belief that same were genuine army shoes or shoes manufactured 
under the supervision and specifications of the United States Gov
ernment. In selling its shoes with said brands, as set forth above, 
respondent corporation thereby placed in the hand,s of retailers the 
means by which such retailers could, with or without further repre
sentations, pass off said shoes to the consuming public as genuine 
army shoes or shoes made under the supervision and specification,s of 
the United States Government. 

PAR. 11. Among the competitors of respondents mentioned in para
graph 3 hereof are many who manufacturecl and sold shoes, binder 
twine and shirts in competition with respondents ancl who rightfully 
and truthfully represented themselve,s to be the manufacturers of 
such products. There are also many among said competitors who 
did not manufacture the shirts, binder twine or shoes which they sold 
in competition with respondents and who in nowise represented 
themselves to be the manufacturers of said product,s. There are like
wise many of said competitors who sold in competition with respond
ent corporation and under truthful representations certain shoes 
which were and certain other shoes which were not owned by, or 
manufactured for or under the supervision and specifications of, the 
United States Government. The faLse and misleading practices in
dulged in by respondents as hereinbefore set forth tend to and do 
unfairly divert trade from and otherwise injure the business of said 
competitors and are to the prejudice of the public. 

CONCLUSION 

The acts and things done by respondents under the conditions and 
circumstances described in the foregoing findings are to the injury 
and prejudice of the public and re,spondent's competitors, and are 
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unfair methods of competition in interstate commerce and constitute 
a. violation of the act of Congress approved September 2G, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended complaint of the Commission, the testi
mony and evidence; and the Commission having made its findings 
as to the facts with its conclusion that respondents have violated 
the provisions of the act of Congress approved September 2G, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes", 

It is now ordered, (1) That respondent corporation Common
wealth Manufacturing Co., its officers, directors, agents and em
ployees, and respondent Harry Dushoff, his agents, representatives, 
and employees, cease and desist from carrying on the business of 
selling shirts, shoes, binder twine, or other merchandise in commerce 
among the several States of the United States under a trade name 
or corporate name which includes the word " manufacturing," or 
a word or words of like import, and from making representations 
through advertisements, letterheads, order forms, billheads or other 
business stationery, or by any other means whatsoever in connection 
with such business; that respondents, or either of them, are the 
manufacturers of said product, unless and until such respondent 
actually owns and operates, or directly and absolutely controls a 
factory in which the products so sold and distributed by such re
spondent are manufactured. 

(2} That respondent corporation Commonwealth Manufacturing 
Co., its officers, directors, agents, servants, and employees cease and 
desist from selling and distributing in interstate commerce any shoes 
which are branded or labeled with the letters "U. 8." or with letters 
or words of similar import, or with a simulation of what is com
monly recognized as the shield of the United States,· or any other 
device of similar import, unless all of said shoes so sold aml dis
tributed were made for and under the supervision and specifications 
of the Government of the United States. 

It is furtlter ordered, That respondents Commonwealth Manufac
turing Co. and Harry Dushoff shall within 60 days after the service 
Upon them of a copy of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist hereinbefore 
set forth. 
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IN THE MATrER OF 

AMERICAN SNUFF COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. :! OF AN ACT OF CONGRESS APPROVED SEPT, 26 1 1914 

Docket 1100. Complaint, Doc. !7, 192.'1 '-Decision, Ju11e .'10, 1921 

Where a corporation engaged in the manufacture and sale of Strong Scotch 
snufr in competition witb two concerns, to which it had theretofore con
veyed factories and brands forn1erly owned by it, in compliance with a 
decree entered, pursuant to a mandate of the Supreme Court, in a suit by 
the United States against the American Tobacco Co. and subsidiary and 
affiliated companies, Including itself, requiring It to dispose of approxi
mately two-thirds of Its business (amounting at the time to over U6 per cent 
of the snufr manufactured and sold In the United States) ; 

(a) Employed a cooperative system or plan directed to the maintenance and 
obs£'rvance by Its jouber customers, and said jobbers' retail dealer customet·s, 
of the resale prices fixed by it and made known to such jobbers and dealers 
through price lists, orders, correspondence, and salesmen's interviews, and 
In pursuance of the aforesaid scheme or plan, in which it sought and 
received the cooperation of such jobbers and dealers; 

(1) Entered into agrl'ements and understandings binding them to maintain its 
suid resale prices : 

(2) Refused to sell its products to joLbers, or to make drop shipments thereof 
to retailers, who respectively either failed to observe its prices or would 
not ngree to mnintaln the same in the future, or to sell to jobbers who 
resold to retail dealers who would not so 11gree, and, with the cooperation ot 
its jobbers, pt·evented retail dealers falling to maintain !luch prices and 
refusing to 80 ngree, ft•om obtaining its products ; 

(3) Ueinstnted upon its list of eustomers, jobbers and retailers preYiou~ly 

refused shipments on account of price cutting, upon their agreeing to main· 
taln prices thereafter : 

( 4) Solicited and seeured rep<•rts and Information from jobber customers and 
retnll dealers relative to prices at which others were selling Its products, 
required Its salesmen to iuvestigate price cutting thus or otherwise brought 
to their attention, and notified reporting customers of cooperutlon and 
action on its pnrt to stop price cutting so reported: 

(G) Notified jobuer customers of lnstnuces of price cutting by tlwir retail 
deniers and. that it would refuse to make drop shipments to such U.ealers, 
and received and acce1)ted t'OOperatlon from the aforesaid jobLers in obtain
Ing agreements from said dealers binding them thereafter to sell Its 
}Jroducts at Its designated resale prices: 

(0) 1\Ialntalned a "Don't Ship List" upon whid.1 It enrollr.u the nnmes of price
cutting jobbers and retailers, and supplled jobbers with ll;;ts of price
cutting retailers to whom it refused to make shipments, notifying them 
that lt would decllne to make shipments to or for the aceount of t110se who 
supplied such retallers : 

(7) nemoved the names of retallers, entering into agreements and urHlPrstand
lngs thereafter to maintain Its prices or Indicating such a purrJo:-;e, fl'om 

'Amended cowplalnt, June 6, 192-&, 
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the atorc.sald list, resumed business relations with them, and notified 
jobbers to whom it had previously sent sueh list, ot its action; 

(8) Used identifying marks on the containers of Its products tor the purpose 
of tracing shipments and identifying price-cutting dealers or t-hose supplying 
price-cutting dealers, and preventing such dealers from obtaining its 
products; and 

(9) Secured from jobber customers promises and assurances that they would 
maintain the same rate ot discount from competitors' list pl'ices as main
tained on Its own products, and refused to sell the same to any jobbers 
declining to so agree, and, with the cooperation of other jobber customers, 
prevented such jobbers from securing further shipments of its product~; 

With the result that it was enabled to obtain agreements and cooperation of 
jobbers and deal<'rs and secure the general maintenance of its prices, and 
with the effect of suppressing competition among such jobbers nnd retail 
deniers in the distribution and sale of its products, constraining them to 
sell the same at the prices fixed by It, thereby preventing them from selling 
the same nt such lower prices as they might consider warranted by their 
resp<'ctive selling costs and trade conditions generally, and unduly sup
pressing and hindering competition; and 

Where said corporation, 
(b) Sought to induce, and Induced wholesale and retail dealers to cancel or 

repudiate their contracts with a competitor and return or put away said 
competitor's brands, through making and circulating false and misleading 
statements and representations to the effect, among other things, that a 
competitor was a "little company", would soon "be out of business", that 
its product was to be "taken off the market", that its plan to increase the 
price of one ot its brands was for the purpose of inducing large purchases 
and was a "loading scheme", and that there was no warrant for any 
increase in price ; 

(c) Sought through false and disparaging r<'prcsentntlons concerning its com· 
P<'tltors' products, to deniers In and consumers of snuff, to obtain therefrom, 
by trade or exchange, competing snuffs found in their possession; 

(d) Stated that "n great many people think snuff is made of trash, cigar 
stumps, tobacco stems, etc.", but that its snuff was made of the best heavy
bodied leaf tobacco with extraor<linnry care, and was therefore "absolutely 
the cleanest, purest form of manufactured tobacco" offered to the trade, 
and falsely stated that products of competitors contalnPd trash, were made 
out ot clgnr stumps, old tobacco chews, tol.Jncco stem!'!, contained opium, 
copperas, gla::;s, hnlr, dirt, and slmllar sub~tnnces, and would cause blind
ness, tuberculosis and othE'r injury to the health, mlsrC'pre!Jented Its brand 
as one of Its competitors, the competitor as owned by It, and the competitor's 
brand as not the genuine one, and falsely stated that the competitor's 
br(lnds would soon be off the market, and that the containers for one ot said 
competitor's brands were short weight, and filled with nn inferior and 
fluffier tobacco, thPrefore requiring a larger container; with the effect of 
causing consumers to cease using competitive brands and the sales of such 
brand!'! by merchants to materially decrease; 

(e) 1\laue, published and circulated through advertising cards, signs and other 
types of advertising matter, and brand names featured thereon, and through 
oral representations by salesmen and representatives, false and misleading 
11tatements to the effect that tts product was t}le only 100 per cent pure snttft 
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on the market, containing no copperas, alum, alfalfa, opium or dope, and 
sold in full weight containers, all in conjunction with the aforesaid misrepre
sentations of competitor's products, for the purpose of injuring such com
petitors and with the eqect of misleading and deceiving the public into 
believing the various misrepresentations above set forth; and 

(f) Sold a brand containing no ingredient other than tobacco labeled "Dental", 
together with a depiction of a tooth, and other matter, all so closely simulat
ing a former brand or formula containing an ingredient calculated to be 
beneficial to teeth and gums and so represented to the purchasing pu)llic, 
as to confuse and mislead purchasers familiar with the original product as 
to the character and contents of the latter; and in its advertising and orally, 
made false representations to purchasers .and consumers to the effect that Its 
said Dental brand was prepared especially for the teeth and would cure 
pyorrhea and other diseases of the teeth and gums, together \VIth false and 
disparaging statements to the efl'ect that competitors' brands would destroy 
the teeth, cause pyorrhea, bleeding gums, tuberculosis and other maladies, 
the fact being that its said brand stood on no different basis in the foregoing 
respects than any other Strong Scotch snutr; with the result that many 
consumers purchaEed such brand in reliance upon such representations and 
refrained from purchasing competitors' brands, and the consuming public 
was misled and deceived into benefiting it by increased sales, and into 
correspondingly decreasing those of its competitors : 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. William A. Sweet for the Commission. 
Mr. lllorton E. Finch, of Memphis, Tenn., Mr. S. P. Smith, of 

Birmingham, Ala., and Mr. EdwardS. Rogers, of Chicago, Ill., for 
respondent. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
<~harged respondent, a New Jersey corporation engaged in the manu
facture of snuff and other tobacco products, and in the sale thereof 
to wholesale and retail dealers in various States, and with principal 
office and place of business in 1\femphis, with maintaining resale 
prices and disparaging and misrepresenting a competitor, and its 
products, with the intent and effect of intimidating and inducing 
said competitor's customers to cancel contracts with it for the pur
chase of its products and to return and cease dealing therein, and of 
inducing prospective customers thereof to refuse dealing therewith, 
in violation of the provisions of section 5 of such act, prohibiting the 
use of unfair methods of competition in interstate commerce. 

Respondent, as charged, for more than two years preceding the 
complaint "has enforced and still enforces a merchandising system 
adopted by it of fixing and maintaining certain specified uniform 
prices at which its aforesaid products, and especially said snuff, shall 
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be resold by wholesale and retail dealers handling same; and re
spondent has enlisted and secured the support and cooperation of 
wholesale and retail dealers and of respondent's officers, agents, and 
employees in enforcing said system. 

"In order to carry out said system respondent, during aforesaid 
time, has employed and still employs the following, among other 
means, whereby respondent and those cooperating with it have un
dertaken to prevent and have prevented wholesale and retail dealer~ 
handling respondent's products from selling same at prices less than 
aforesaid resale prices established by respondent": 

(a) Fixing uniform minimum prices for the sale of its products 
by retailers to the public, and, by a system of discounts, for the sale 
thereof, by wholesale dealers to retail dealers; 

(b) Publishing its resale prices to wholesalers and retailers han
dling its products, through correspondence, sale~men and other agents, 
and notifying them that they must observe and maintain the same, 
and that it will refuse further sales of its products to price cutters 
or to those wholesalers supplying price cutting retailers; 

(c) Refusing further sales to price cutters or those supplying 
same, pending the giving of promises and undertakings to maintain 
prices in the future; 

(d) Securing from wholesale and retail dealers names of price 
cutting dealers or those selling thereto; 

(e) Requiring its traveling salesmen and other agents to search 
for and investigate price cutting and report names of offenders 
to it; 

(f) Marking containers of their products with numbers and sym
bols in order to trace the same and identify price cutting dealers 
or those selling thereto, and use thereof by its salesmen and other 
agents in so identifying offending dealers, in the course of the 
investigations and searches made by them; 

(g) Visiting offending dealers so identified, and exacting promises 
and undertakings that they will thereafter maintain its prices a.s a 
condition of being further supplied with its products, refusing to sup· 
ply further those declining to give such promises or undertakings, 
and continuing, in many instances, to supply those giving the same; 
· (h) Listing names of offending dealer,s, who are not to be supplied 
pending the giving of promises and undertakings by them, as above 
set forth, and " which lists are used by respondent and those coop
erating ·with it in and about the enforcement of said resale price 
system"; 

(i) Supplying wholesalers with names of price-cutting retailers, 
and advi,sing them no longer to supply the same with its products; 

(1:}133"-30-VOL 11-ll 
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(j) Requiring and exacting through salesmen and agents from 
dealers selling its products and similar products of other manufac
turers, promises and/or undertakings not to sell the latter at prices 
lower than its own specified uniform prices, as a condition of obtain
ing its product.s for resale, and refusing to sell and supply its prod
ucts to such dealers failing to. make or enter into such promises or 
undertakings; and 

(k) Using other equivalent cooperative means and methods to 
compel the maintenance of its said resale prices. 

According to the complaint " the effect and result of above alleged 
acts and practices of respondent has been and now is to suppress 
competition among wholesale and retail dealers in the distribution 
and sale of respondent's snuff and other products; to constrain said 
dealers to sell said products at aforesaid prices fixed by respondent 
and to prevent them from selling said products at such less prices as 
they may desire, and to deprive consumers of said products of the 
advantages in price and otherwise which they would obtain from the 
natural and unobstructed flow of commerce in said commodities 
under conJitions of free competition. 'Vherefore, said acts and 
practices of respondent are all to the prejudice of the public and 
of respondent's competitors and constitute unfair methods of com
petition in commerce within the intent and meaning of section 5 of 
an act of Congress entitleJ 'An act to create a Federal Trade Com
mission, to definQ its powers and duties, and for other purposes,' 
approved September 26, 1914." 
Re~pondent further, as charged, for about two years preceding the 

complaint "has made, published and circulated for more than two 
years last past, and continues to make, publish and circulate, in inter
state commerce, by written statements, and by oral representations 
of its salesmen and agents, false, misleading, disparaging and unfair 
reports, assertions, statements and representations concerning the 
~aid United Slates Tobacco Co. [theretofore referred to as one of 
its competitors], its oflicers, policies and prorlucts, whi('h have the 
purpose and effect of intimidating and imlncing the customers of 
the said United States Tobacco Co. to cancel contracts already made 
with it for the purchase of its products and to return and cease !o 
deal in such products, and of inducing prospective customers of said 
United States Tobacco Co. to refuse to purchase or contract to pur
chase its said products, among which statements and representations 
are the following: 

"(a) That the products of said United States Tobacco Co. contnin 
opium, glass1 hair, dirt and similar substnnces; 
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"(b) That said United States Tobacco Co. connived at price 
cutting, planted pace-setters, and procured the cutting of pnces 
through secretly encouraging ' cut-throat ' jobbers; 

" (c) That the financial condition of the said United States 
Tobacco Co. was such that it could not make good its guarantees; 

"(d) That the contents of the G-ounce bottle of snuff manufac
tured and sold by said United States Tobacco Co. weighs less than 
G ounces; 

" (e) That respondent made other similar statements and repre
sentations disparaging the said United States Tobacco Co. and its 
proclucts. 

"That the said statements and representations have the tendency 
anu capacity to mislead and deceive purchasers and prospective 
purchasers with respect to the United States Tobacco Co. and its 
said products, and that the effect thereof has been and is to injure 
and embarrass the saicl United States Tobacco Co. in its business 
anu to hinder and restrain competition in the manufacture and sale, 
in interstate commerce, of snuff and other tobacco products. ·where
fore, said acts and practices of respondent are all to the prejudice 
of the public and of respondent's competitors and constitute unfair 
methods of competition in commerce within the intent ami meaning 
of section 5 of an act of Congre:;s entitleu 'An act to create a Federal 
Trade Commission, to define its powers and duties, anu for other 
purposes,' approved September 26, 1!H4." 

Upon the foregoing complaint, the Commission made the following 

REror.T, FINDINGS AS 'l'O THE FACTS, AND OnDER 

Pursuant to the provisions of an act of Congress appro,·ed Septem~ 
her 26, 1914, the Federal Trade Commission issued and served an 
original complaint upon the t·espondent, American Snuff Co., on or 
about December 17, 1923, and an amended complaint, on or about 
,June G, 1924, and after the close of the testimony, on motion of the 
chief counsel of the Commission, duly granted, the complaint was 
further amended to conform to the evidence. Said complamt and its 
amendments charge respondent with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 

The respondent having entered its appearance and filed its answers 
to the original complaint and the first amendment, hearmg-s were 
had anu evidence was thereupon introduced on behalf of the Com
mission and the respondent before William F. Dinnen, an examiner 
of the Federal Trade Commission, duly appointed. Thereupon this 
proceeding came on for decision and the Commission having duly 
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considered the record and being fully advised in the premises, makes 
this its findings as to the facts and its conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent is a corporation formed in 1900 
under the laws of the State of New Jersey with a capitalization of 
$15,000,000. During all the times herein mentioned respondent has 
been and still is engaged in the manufacture and sale of Strong 
Scotch snuff, having one factory at Memphis, Tenn., and another 
at Clarksville, Tenn. Its executive offices are situated at Memphis, 
Tenn. It ships its product when sold from its said factorie:; into and 
through various States of the United States, principally into the 
States of Texas, Oklahoma, Arkansas, Mississippi, Alabam!l, North 
Carolina, West Virginia, Virginia, and points in Tennessee. Its an
nual output is approximately 11,000,000 pounds. Its product is 
marketed under various brand names, the chief of which are "Gar
rett," "Honest" and "Dental." It sells its said products to jobbers 
and through jobbers to retail dealers throughout the above territory. 
It makes drop shipments directly to retail dealers for the account of 
jobbers upon orders solicited from retail dealers by its salesmen 
and jobbers' salesmen which are submitted to the jobbers for 
acceptance. 

In the course and conduct of its business, respondent is in com
petition with other corporations, partnerships and individuals also 
engaged in the manufacture and sale of Strong Scotch snuff, and 
who sell and transport th~ir products from their respective factories 
or places of business in the JJnited States into and through the 
various Statei of the United States.· 

PAR. 2. Upon its organization in 1900, respondent consolidated 
the snuff businesses of the Atlantic Snuff Co., the George W. Helme 
Co., the Continental Tobacco Co., and the American Tobacco Co; 
The Atlantic Snuff Co. in turn was a consolidation of W. E. Garrett 
Co., Stewart Ralph & Co., Dental Snuff Co., Bruton & Condon Co., 
and Crain & Co. The Continental Tobacco Co. included the old 
Lorillard Co. and the Dowers Snuff & Tobacco Co. Up to December, 
1911, respondent was a subsidiary of the American Tobacco Co. and 
manufactured and sold over 96 per cent of the snuff produced iu "" 
the United States, amounting approximately to 29,000,000 pounds 
annually. In December, 1911, by a decree of the Circuit Court for 
the Southern District of New York, entered pursuant to the mandate 
of the Supreme Court of the United States, in the suit of the United 
States against the American Tobacco Co. and its subsidiary and 
affiliated companies, including this respondent, the American Snuff 
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Co., the respondent herein, was required to dispose of approximately 
two-thirds of its business. 

Pursuant to that decree two new corporations were formed, the 
George "\V. Helme Co. and Weyman-Bruton Co. (now the United 
States Tobacco Co.). There were conveyed to the George W. Helme 
Co. as of December 1, 1911, the factories formerly owned and oper
ated by respondent, at Helmetta, N. J., and Yorklyn, Del., together 
with the brands of snuff manufactured therein, amounting to approxi· 
mately 9,800,000 pounds annually. Among these brands "Railroad 
Mills"," Lorillard ",''Buttercup", and "l\Iaccoboy ". The factories 
at Spottswood, N. J., Chicago, Ill., and Nashville, Tenn., together 
with the brands manufactured therein, were conveyed to t)le "\Vey· 
man-Bruton Co. Among the brands so conveyed, are" Coper.hagen," 
manufactured at the Chicago factory, and" Bruton" and "Rooster", 
Strong Scotch snuffs, manufactured at the Nashville factory. The 
brands conveyed to the "\Veyman-Bruton Co. amounted in the aggre· 
gate to approximately 9,000,000 pounds annually. This respondent 
retained the factories at Memphis, and Clarkesville, Tenn., and the 
Strong Scotch brands made therein. These brands were chiefly 
"Garrett"," Honest" and "Dental", and amounted in the aggregate 
to approximately 10,500,000 pounds annually. 

There are several distinct types of snuff, chief of which are: 
(1) Scotch snuff, which consists of tobacco leaf and stems finely 

powdered or ground and is divided into several classes, the most 
important of which is Strong Scotch snuff which consists of pow· 
dered tobacco leaf and stems with nothing whatever added. There 
are also sweet Scotch, salt Scotch, hightoast Scotch and hightoast 
salt Scotch. Of these the Strong Scotch is the largest seller; 

(2) l\Iaccoboy snuffs, designated in some instances by consumers as 
black snuff; 

(3) Chewing snuffs, sometimes knoi·n as Swedish, which are 
ground much less fine than the Scotch snuffs and contain a large 
amount of moisture. 

These various types of snuff enjoy their chief popularity in par
ticular sections of the country. Sweet snuff is popular along the 
Atlantic seaboard from Norfolk to the southern end of Florida. 
The heavy Strong Scotch snuff belt includes Texas, Arkansas, 
Louisiana, Oklahoma, Mississippi, Tennessee, Alabama, the western 
end of Florida, and the northern portion of Georgia, while the 
1\Iaccoboy trade lies principally from Central Georgia south into 
the southeast section of Alabama. The chewing snuffs are popular 
where there is Scandinavian population, particularly in the North· 
western States. 
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Said division of factories and brands brought about a situation 
whereby the George "\V. Helme Co.'s brands consisted almost en
tirely of (a) sweet and Macco&oy snuffs, which were sold principally 
in the Southeastern States and along the Atlantic seaboard, and (b) 
also Strong Scotch snuff having its chief sale in the 'Vest Virginia 
territory, while the business of ·weyman-Bruton Co. consisted of 
(a) chewing snuff which had its chief sale in the Northwest, and 
(b) Strong Scotch snuffs manufactured at the Nashville factory 
and having their principal sales in western North Carolina, eastern 
and central Tennessee, a part of Kentucky, northern Georgia and 
Alabama from the north almost down to the coast. The brands re
tained by the respondent, being Strong Scotch only, had their prin
cipal sales in Texas, Arkansas, Louisiana, Oklahoma, Mississippi, 
and Tennessee. At the time of the disintegration aforesaid (Decem
ber 11, 1911) the sales of the brands of snuff retained by respondent 
approximated 95 per cent of the snuff business in the States of 
Arkansas, Louisiana, Texas, and Oklahoma, and 85 per cent of 
the snuff business in Mississippi; far the greater portion of this 
~usiness, 80 to 85 per cent being in the Garrett brand. The only 
territory where respondent had any substantial competition was the 
middle Southern States aforesaid, where it was in competition with 
the brands of Weyman-Bruton Co. and the Helme Co., and also the 
'Vest Virginia territory, where it was in competition with the Strong 
Scotch business of the Helme Co. 

Respondent maintains throughout its aforesaid territory a force 
of salesmen under the immediate direction of division managers. 
Its territory west of the Mississippi Uiver in turn is under the 
direction and in charge of one of respondent's vice presidents, the 
remaining territory is under the direction and in charge of another 
of respondent's vice presidents. Many of the respondent's division 
managers of salesmen, as 'veil as salesmen, were in its employ prior 
to the disintegration in 1911 and thereafter remained with the 
respondent in the same capacities. Conferences for the purpose of 
discussing sales and marketing plans are held by the respondent's 
officers with its sales force at Memph.is, Tenn., annually, and from 
time to time in the respective districts where such sales force operatPs. 

PAR. 3. Respondent publishes and issues price lists which desig
nate the prices at which its snuff is to be resold by jobber~ in case 
lots of 48 packages each to retail dealers, and which also designate 
the prices at which retail dealers shall sell the various single pack
ages to consumers, us "Thirty-five cent sellers", "Twenty-five cent 
sellers", "Ten-cent sellers ", and "Five-cent sellers". From the list 
price per case respondent gives to jobbers a trade discount of 10 
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per cent on shipments for stock and allows a cash discount of 2 per 
cent. The resale prices designated by rgspondent for jobbers from 
their stock are these list prices per case, less 2 per cent discount for 
cash. On drop shipments by respondent direct to retail dealers for 
the account of jobbers respondent gives to the jobbers a trade 
discount of 10 per cent and 4 per cent and 2 per cent cash discount. 
The resale prices designated by respondent for jobbers on drop ship
ments are these list prices, less 5 per cent trade discount and 2 per 
cent cash discount. These price lists are sent by respondent to job
bers and are put in the hands of jobbers' salesmen. These prices and 
discounts are also made known to the jobbers by respondent through 
correspondence and mlesmen's interviews. Jobbers thus know that 
the resale prices designated by respondent are the prices at which 
said jobbers are to resell respondent's snuff out of their stock less 
2 per cent fo:r cash, and that drop shipments are to be billed by said 
jobbers at said prices less 5 per cent trade discount and 2 per cent 
for cash. 

Retail dealers are informed by respondent through correspondence 
and salesmen's interviews what its designated resale prices to con
sumers are and initial orders for its snuff solicited from retailers 
by respondent's salesmen to be shipped through jobbers are written 
up under instruction from respondent as " Garrett Bottles, 35¢ ", 
etc., so that said retailers are informed of respondent's designated 
resale prices when such orders are placed. 

PAn. 4. Respondent has sought and received, and still receives, 
the cooperatic;n of its jobber customers and of retail dealers in main
taining its designated resale prices. Respondent enters into agree
ments and understandings with its said jobber customers and with 
retail dealers to maintain its designated resale prices. Respondent 
refuses to sell its products to jobbers who fail to maintain lts desig
nated resale prices and who will not enter into agreements to main
tain the same in the future. It also refuses to make drop shipments 
of its product to retail dealers who fail to maintain its designated 
resale prices, and who will not agree to maintain the same in the 
future. In carrying out its purpose to maintain the resale prices 
designateJ by it, and as a part of the cooperative system between 
the respondent and its customers, respondent refused to make ship· 
ments to between 50 and 60 jobbers, and to make drop shipments 
to hundreds of retail dealers who failed to maintain· its designated 
resale prices, and has also refused to sell its product to those jobbers 
who sell to retail dealers who will not agree to maintain its desig
nated resale prices. Through the cooperation of its jobber custom
ers, respondent has prevented retail dealers who have failed to main-
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tain its designated resale prices and who refused to agree to main
tain the same in the future from obtaining its product. 

Respondent reinstates on its list of customers jobbers and retailers 
who have previously been refused shipments on account of price· 
cutting when such jobbers and retailers enter into agreements with 
respondent that they will maintain its designated resale prices in 
the future. 

PAR. 5. Respondent has solicited and secured and still solicits and 
secures from its jobber customers and from retail dealers reports and 
information concerning prices at which other jobbers and retail 
dealers are selling its products. These reports are received by 
respondent in correspondence and from interviews with its sales
men. Its salesmen are required to make daily reports of instances 
of price-cutting which come to their attention or are brought to 
their attention by respondent's customers. Respondent's salesmen 
are instructed to investigate reports received from respondent's cus
tomers concernin~ price-cutting by other customers, and do investi
gate the same. Respondent's customers who so report instances of 
price-cutting receive from it assurances of cooperation and action on 
its part to stop such price-cutting. Respondent notifies its jobber 
customers of instances of price-cutting by retail dealers who are 
customers of such jobbers, and that it will refuse to make drop ship
ments to said retail dealers, and receives and accepts cooperation 
from such jobbers in obtaining agreements from such retailers that 
they will in the future sell respondent's product at its designated 
resale prices. 

PAR. 6. As a part of its cooperative system and as a means of 
maintaining its designated resale prices respondent keeps a list 
designated "Don't Ship List", upon which it enrolls the names of 
jobbers and retail dealers to whom it refuses to sell its product for 
the reason that they resell the same at less than respondent's desig
nated resale prices. Respondent supplies jobbers with lists contain
ing the names of retailers to whom it refuses to make drop shipments 
of its products for the reason that such retailers sell the samt at less 
than respondent's designated resale prices, and notifies such jobbers 
that it will decline to make shipments to or for the account of jobbers 
who supply such retailers. 'Vhen the retailers whose names were 
enrolled on respondent's "Don't Ship List " enter into agreements 
and understandings to maintain its designated resale prices in the 
future, or indicate their purpose to sell at said prices, such dealers 
are removed from said list and business relations with them are 
resumed. Jobbers to whom such lists had previously be!:m. ~cnt are 
notifieg pf $Uch action by respondent~ 
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PAR. 7. As a part of its cooperative system and as a means of 
maintaining its designated resale prices respondent has used and 
still uses certain identifying marks or symbols on the containers 
in which its products are shipped to trace shipments for the purpose 
of identifying dealers who sell its products at less than its designated 
resale prices, or who sell to other dealers who sell such products at 
less than its designated resale prices, and for the purpose of pre
venting any dealer who fails to maintain its said designated resale 
prices from obtaining its products. 

PAR. 8. Respondent secured from certain of its jobber customers 
promises and assurances that they would maintain the same rate of 
discount from the list prices of respondent's competitors' products 
that they maintained on respondent's products. Respondent refused 
to sell its products to any jobbers who refused to enter into such 
agreements and understandings, and through the cooperation of its 
other jobber customers prevented jobbers who would not so agree 
from obtaining further shipments of its products. 

PAR. 9. Jobbers throughout the territory in which respondent's 
products are sold are informed and know that their account.s will be 
closed and further shipments refused by respondent if they sell its 
products at less than the resale prices so designated by it. Retail 
dealers throughout said territory are informed and know that they 
will not receive drop shipments of reppondent's products if they sell 
same at less than respondent's designated resale prices. In localities 
in which the sales of respondent's brands " Garret" and "Dental " 
predominate, by reason of the acts of respondent in closing the 
account,s of and refusing to make shipments to between fifty and sixty 
jobbers and drop shipments to hundreds of retail dealers for the 
account of jobbers, for failure to observe its designated resale prices, 
a condition was brought about and still prevails whereby respondent 
was and is able to obtain agreements and the cooperation of its 
jobbers and dealer,s to maintain specific uniform resale prices, thus 
fixed, and through such agreements and cooperation of dealers 
respondent's said resale prices were and are generally maintained. 

PAR. 10. The direct effect and result of the above acts and practices 
of respondent in cooperating with its jobber customers and with 
retail dealers has been and now is to suppres,s competition among 
such jobbers and retail dealers from selling respondent's products at 
spondent's products and to constrain such jobbers and retailers to sell 
said products at pricep so fixed by respondent, thereby preventing 
such jobbers and retail dealers from selling respondent's products at 
such lower prices as they might deem to be warranted by their re
spective selling costs and by trade conditions generally, and to unduly 
suppress and hinder competition in interptate commerce. 
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PAR. 11. During the times mentioned in the complaint and com
mencing shortly after December, 1911, the date of the court decree 
referred to in paragraph 2 here.of, respondent, by letters and per
sonal exhortation to its sales managers and salesmen, instructed them, 
frequently upon pain of dismissal from its employ for failure to 
carry out said in;;tructions, to persuade or induce or attempt to per
suade or induce wholesale and retail dealers to cancel or repudiate 
their contracts for snuff with respondent's competitor, \Veyman
Bruton Co., and to procure the return by dealers of said competitor's 
brands of snuff found in the possession of such dealers by causing 
the ,same to be packed up and shipped back to said competitor. Re
spondent, by written statements and by oral representations of its 
salesmen, pursuant to the aforesaid instructions, through the terri
tory in which its competitor's snuff was sold, made and circulated 
false and misleading statement,s and representations concerning its 
said competitor, among which were the following: That said com
petitor was a "little company"; that it would soon "be out of busi
ness"; that its product was to be "taken off the market:'; that its 
plan to increase the price of its "Rooster" brand of snuff was for 
the purpose of inducing large purchase,s of said snuff and was "a 
loading scheme "; and that there was no warrant for any increase 
in the price of snuff, and thereby procured the cancellation by whole
sale and retail dealers of a great number of contracts with the \Vey
man-Bruton Co. for the purchase of its snuff and the return by 3uch 
dealers of the snuff manufactured by the \Veyman-Bruton Co. then 
in such dealers' stores, and induced other dealers to take the ,snuff 
products of the 'Weyman-Bruton Co. off their shelves and either put 
them out of sight of prospective customers or pack them up and send 
them back to \Veyman-Bruton Co. 

Said acts and the false and misleading statements and representa
tions of respondent and its salesmen were made for the purpose of 
securing cancellation of orders for its said competitor's product and 
of otherwise interfering with the normal flow of interstate commerce 
in snuff and resulted in the cancellation of such orders in great num
bers by merchants who had placed same with the Weyman-Bruton 
Co. for its snuff. 

PAR. 12. During the period referred to in the complaint herein, 
respondent from time to time in addition to its regular sales force, 
placed throughout the territory in which Strong Scotch Snuff is 
}Jrincipally used an augmented force of salesmen. These salesmen 
called upon merchants and consumers throughout the territory. 
Very soon after the court decree of December, 1911, referred to in 
paragraph 2 hereof, respondent's officers and sales managers placed 
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in the hands of its salesmen a circular letter, with an inclosure, by 
means of which each of respondent's salesmen has been and still is 
told that " a great many people think snuff is made of trash, cigar 
stumps, tobacco stems, etc.," but that respondent's "Garrett" snuff 
is made of the best heavy bodied leaf tobacco; that extraordinary 
care is used in the handling of the tobacco from which said snuff is 
made, and "for this reason it is absolutely the cleanest, purest form 
of manufactured tobacco that is offered to the trade." Commencing 
immediately after the respondent began to issue this circular letter 
and inclosure, and continuing up to the time of the several hearings 
herein, the salesmen of the respondent, with its knowledge, in cer
tain territories in which the brands of snuff manufactured by its 
competitors are sold, made and circulated false and misleading 
~tatements concerning the brands of snuff made by said competitors. 
Among these statements were the following: that the products of 
the ·weyman-Bruton Co. and the George ,V, Helme Co. contained 
trash and were made out of cigar stumps, old tobacco chews, tobacco 
stems, contained opium, copperas, glass, hair, dirt, and similar sub
~:tances, and would cause blindness, tuberculosis and other injury 
to the health. Respondent's salesmen, in certain other territories, 
further falsely stated and represented that the Weyman-Bruton Co. 
was in fact owned by respondent, that its brands of snuff would soon 
be off the market, that respondent's Brand "Honest" was really 
"Honest Bruton" and the "Bruton" brand of the "Weyman-Bruton 
Co. was not genuine" Bruton", because it had been made by Bruton 
& Condon, a partnership of which Mr. Condon, now respondent's 
president, was a member and could be made by no one except Mt', 
Condon and his employees remaining in respondent's employ. Re
spondent's salesmen further falsely stated that the 6-ounce bottles 
in which the Weyman-Bruton Co. packed its Rooster snuff were 
short weight, and that Rooster being made of lower grade tobacco 
the snuff flour is fluffier and consequently requires a larger con
tainer. These false and misleading statements were made over a 
long period of years by respc;mdent's salesmen, with its knowledge 
and consent, to dealers in and consumers of snuff of ·various sections 
throughout the territory covering the states from Kentucky to the 
Gulf of Mexico, and from Texas to the Atlantic Ocean, in which 
respondent had competition in the sale of Strong Scotch Snuff. 
These acts of respondent and its salesmen had and have the effect 
of causing consumers to cease using the brands of snuff made by 
respondent's competitors, and of causing sales of said brands by 
merchants to materially decrease. 

Respondent in the course and conduct of its business in interstate 
commerce has caused and still causes its salesmen and agents to visit 
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dealers in and consumel's of snuff, and to seek by means of false and 
disparaging representation concerning its competitors' snuff to obtain 
from such dealers and consumers, by trade or exchange, competing 
snuff found in their possession. 

P .AR. 13. During all the times mentioned in the complaint, in the 
course and conduct of its business and concurrently with the false and 
disparaging statements referred to in paragraph 12 herein, respond
ent has made, published and circulated, through advertising cards, 
signs and various other types of advertising matter and the brand 
names and labels featured thereon, and by oral representations of its 
salesmen and representatives, false and misleading statements in 
connection with the sale of snuff products manufactured and sold in 
interstate commerce by it, among others, that its product is the 
only 100 per cent. snuff, or the only 100 per cent pure snuff on the 
market, or the only snuff made of 100 per cent pure tobacco; that 
respondent's product contains no copperas, alum, alfalfa, opium or 
dope, and that the contents of its containers are not short weight, 
which latter statements and representations, while true in themselves, 
were made in conjunction with the misrepresentations of competi
tors' products as set forth in these findings, and for the purpose of 
injuring its competitors and had and still have the capacity and 
tendency to, and did and still do mislead and deceive the public into 
the belief that the products of respondent's competitors are impure 
and do contain copperas, alum, alfalfa, opium or dope, and that the 
contents of competitors' containers are short weight, none of which 
is true. 

The use by respondent in such advertising matter and in the oral 
representations of its salesmen and agents of the term "only 100 per 
cent" and other like terms, had and still has the capacity and tend
ency to, and did and still does mislead and deceive the purchasing 
public into the erroneous belief that the snuff products manufactured 
and sold by other manufacturers are not pure as such term is usually 
known and understood. 

P .AR. 14. During the times referred to in the com plaint the respond
ent has branded and labeled and still brands and labels certain of its 
snuff "Dental". This formula or brand of snuff was origi~ated in 
about the year 1879, and was acquired by the respondent by pur
chase in about the year 1900. At the time this snuff was originated, 
and for some time thereafter, it contained some ingredient, other 
than tobacco, calculated to preserve or be beneficial to the teeth and 
gums, and was so represented to the purchasing public. The labels 
on the containers of this snuff contained the word '' Dental " together 
with a depiction of a tooth, and the words " Dental Panacea " and 
"It possesses a virtue that will Preserve The Teeth". 
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Thereafter the aforesaid ingredient was entirely eliminated from 
said snuff and during the times mentioned in the complaint said snuff 
has contained no ingredient other than tobacco. After the acquisi
tion of this brand by the respondent the label on the containers was 
changed so that said label then contained and now contains the word 
"Dental", together with a depiction of a tooth, and in place of the 
words," Dental Panacea", the words "Dental Brand", and in place 
of the words, "Preserve the Teeth", the words "Preserves its 
Flavor". 

This new label is so like the original label on said brand of snuff in 
arrangement of lettering and design, in coloration and general appear
ance, as to cause the one to be mistaken for the other, and to confuse 
and mislead purchasers familiar with the former product as to the 
character of the contents of the present containers. 

In the course and conduct of its said business in connection with the 
sale of its Dental brand of snuff respondent through advertising 
matter and oral representations of its salesmen has falsely represented 
and still does falsely represent to purchasers and consumers of snuff 
that its Dental brand of snuff is prepared especially for the teeth and 
will cure pyorrhea and other diseo.ses of the teeth and gums, coupled 
with the false and disparaging statements that respondent's com
petitors' brands of snuff will destroy the teeth, cause pyorrhea, bleed
ing gums, tuberculosis and other maladies. So far as good or harm 
to the teeth or health is concerned, respondent's brand of Dental snuff 
stands on no different basis than any other Strong Scotch snuff. 
These false representations respecting respondent's Dental brand, 
coupled with false representations concerning competitors' brands, 
have been made principally in the territory in which respondent sold 
Dental snuff, and not its other brands. 
· Relying upon respondent's aforesaid representations concerning its 

Dental brand of snuff, and the false representations of respondent's 
salesmen that the brands of its competitors will cause pyorrhea and 
other diseases of the teeth and gums, many consumers of snuff have 
purchased and continue to purchase respondent's Dental snuff in the 
belief that it will cure toothache and other maladies, and have 
refrained and continue to refrain from purchasing the brands of snuff 
manufactured by respondent's competitors. Users of snuff in pur
chasing respondent's Dental snuff refer to it as" Tooth Dental". 

The use of the word "Dental", together with the depiction of a 
tooth upon the labels on the containers of respondent's said product, 
had and still has the capacity and tendency to, and did and still does 
mislead and deceive the public into the erroneous belief that said 
product has a special merit in respect to the teeth not possessed by the 
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products of its competitor5, and influences purchasers of snuff to pur
chase respondent's Dental snuff in such belief in preference to the 
brands of its competitors. 

The effect of the respondent's representations, including the use of 
the word "Dental", and the depiction of the tooth upon its labels on 
the containers of its snuff has been to mislead and deceive the con
suming public to benefit respondent by increased sales of Dental 
snuff, and to correspondingly decrease the sales of its competitors. 

CONCLUSION 

The practices of the respondent under the conditions and circum
~iances set forth in the foregoing findings are to the prejudice of the 
public and of respondent's competitors, and are unfair methods of 
competition in interstate commerce and constitute a violation of 
section 5 of an act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
~ion upon the complaint of the Commission and the amendments 
thereto, the answer of respondent, the briefs and arguments of coun
sel, and the Commission having made its findings as to the facts and 
its conclusion that the respondent has violated the provisions of an 
act of Congress approved September 26, 1914, entitled "An act to 
create a Federal Trade Commission, to define its powet·s and duties, 
and for other purposes", 

(1) It is r1ow ordered, That the respondent, American Snuff Co., 
its officers, agents, representatives, servants, employees, and succes
sors cease and desist from, directly or indirectly, carrying into effect 
its policy of securing the observance, or maintenance of resale prices, 
designated by it for its products, by .cooperative methods in which 
the respondent and its distributors, customers and agents undertake 
to prevent the sale of its products at less than such resale prices, by-

( a) Procuring or entering into contracts, agreements, or under
standings, express or implied, with wholesale or retail dealers that 
respondent's products are to be resold by such dealers at prices desig
nated by respondent or that such dealers will cooperate with the re
spondent to secure the observance by others of such designated resale 
prices; 

(b) Causing ·wholesale and retail dealers to be enrolled upon lists 
of undesirable customers who are not to be supplied with respondent's 
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products unless and until such dealers have given satisfactory assur
ance of their purpose to sell said products in the future at the prices 
.designated by respondent; 

(c) Utilizing numbers and symbols placed upon cases cont~ining 
its products with a view to ascertaining the names of wholesale and 
retail dealers who sell its products at less than its designated prices, 
or who sell to others who sell its products at less than such prices in 
order to prevent such dealers from obtaining its products; 

(d) Seeking and securing the cooperation of wholesale and retail 
dealers in carrying into effect the maintenance of its designated 
resale prices by soliciting reports of the names of other dealers who 
fail to observe said resale prices, and by refusing after investigation 
of such reports to make further shipments and sales of its products 
to dealers found to be selling the same at less than its said resale 
prices unless and until said dealers give promises or assurances of 
their adherence to said prices in the future; 

(e) Procuring promises or agreements from its jobber-customers, 
or prospective customers as a condition of selling its products to 
them, that they will not give a greater discount in selling the snuff 
products manufactured by respondent's competitors than they give 
on respondent's product; 

(f) Utilizing any other equivalent cooperative methods of ac· 
complishing the maintenance and observance of resale prices thus 
fixed by respondents for its products. 

(2) It is further ordered, That the respondent, its officers, agents, 
representatives, servants and employees, cease and desist from-

(a) Making, publishing or circulating written or oral statementlil 
or representations that the snuff products of its competitors are 
made of trash, inferior tobacco, cigar stubs, old tobacco chews, to
bacco stems; that they contain opium, copperas, glass, hair, dirt or 
similar substances, that they will cause blindness, tuberculosis; will 
destroy the teeth, cause pyorrhea, bleeding gums or other maladies; 
or other statements or representations of like import, when such are 
not the facts; 

(b) Making, publishing or circulating written or oral statements 
or representations concerning its competitors, or any of them., that 
they will soon be out of business, that their products are to be taken 
off the market, that they are controlled by respondent, that the con
tents of six-ounce bottles of snuff manufactured and sold by the 
United States Tobacco Co., one of its competitors, weighs less than 
six ounces, or statements and representations of like import, when 
such are not the facts; 
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(c) Making, publishing anti. circulating in connection with the 
sale of its snuff products, statements and representations that the 
s:ame are " the only real refined tobacco," " the only 100 per cent · 
pure tobacco," " the only pure snuff " that is made, " the only 100 
per cent pure snuff in the world," or statements and representations 
of like import, when such are not the facts; 

(d) Persuading or inducing, or attempting to persuade, or induce, 
customers of its competitors to cancel or repudiate contracts for the 
purchase of the products of said competitors and to return to its 
competitors products already purchased and delivered, or inducing 
or attempting to induce consumers of snuff not to use, or to desist 
from the use of, the snuff products of its competitors; 

(e) Causing its salesmen and agents to visit dealers in or con
sumers of snuff to s8ek, by means of false and disparaging repre
sentations of competitors' snuff, to obtain from them by trade or 
exchange competing snuff found in the possession of any such dealer 
or consumer. 

(3) It i8 further ordered, That the respondent, its officers, agents, 
representatives, senants and employees, cease and desist from-

( a) Using the word "Dental " and the depiction of a tooth, or 
either of them, alone or in connection with any other word or words, 
in the brand name or on the labels on the containers of any of its 
snuff products to represent, describe or define such product, when its 
said product contains no ingredient other than tobacco; 

(b) Making, publishing or circulating written or oral statements 
or representations in connection with the sale or distribution of any 
of its snuff products that such product will cure toothache, pyorrhea, 
bleeding gums, neuralgia or other like maladies, when such product 
contains no ingredient other than tobacco. 

It is further ordered, That the respondent shall within 60 days 
after servic.e upon it of a copy of this order file with the Commis
sion a report in writing setting forth in detail the manner and form 
in which it had complied with the order to cease and desist herein
before set forth. 
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IN THE MATTER 01" 

DWINELL-WRIGHT COMPANY 

COl\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. G 01" AN ACT OF CONGRESS APPl!OVED SEPT. 26, 1914 

Docket 1111. Oomplain.t, Jan. 12, 1924-Decision, June SO, 19~ 

Where a corporation engaged In the Importation, blending, roasting and pack
Ing of coffees, Including certain extensively advertised and featured brands, 
and In the sale thereof, and constituting one of the largest Importers, 
packers and sellers thereof; in pursuance of a policy directed to securh{g 
the observance or maintenance of the prices designated or suggested by It 
for the resale of its products by Its jobber and retail dealer customers, 

(a) Entered Into and secured contracts, agreements and understandings with 
jobbers for the maintenance by them of such prices; 

(lJ) Solicited and secured the cooperation of jobbers in ascertaining names 
of price cutting jobbers and In the maintenance of its resale prices; 

(c) Acted upon information secured from jobbers and salesmen as to price 
cutting jobbers, by refusing or threatening to refuse to sell the latter Its 
products; 

(d) Endeavored to secure and secured the cooperation of jobbers by letters and 
by personal sollcltatlon, In preventing those cut off, from obtaining supplies 
thereof; 

(e) Sought and secured the cooperation of jobber customers In Inducing price 
cutting retail dealers to whom they sold, to Increase their prices, and 
endeavored to Induce jobbers to refuse sales of its products to such retailers 
unwllling to increase their prices ; and 

(f) Threatened to cut off and cut otr supplies of jobbers refusing to cease selllng 
offending retall dealer price cutters ; 

With the result that competition among jobbers and retallers In the sale and 
distribution of Its products was suppressed, they were constrained to sell 
its products at the prices fixed by It and thereby prevented from selllng 
the same at such lower prices as· they might deem warranted by their 
respective selling costs and trade conditions generally, and competition 
was unduly suppressed and hindered : 

Held, That such a plan of resale price maintenance, under the circumstances set 
forth, constituted an unfair method of competition. 

Mr. William A. Sweet for the Commission. 
Breed, Abbott & Morgan, of New York City, for respondent. 

SYNOPSIS OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent, a Massachusetts corporation, engaged principally in the 

6:)133 • --80-VOL 11--12 
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importation, blending, roasting and packing of coffees and in the 
importation, blending and packing of teas, and sale thereof to whole
ealers, jobbers and retailers throughout the various States, with prin
c_ipal and executive offices in Boston, and with factories in Boston and 
Chicago, and constituting one of the largest importers, packers and 
sellers of coffees and teas in the ·United States, with many well 
known trade names or brands, "nationally known, advertised and 
demanded, without a continued supply of which said brands, it is 
difficult, because of the buyers' demand therefor, for a wholesaler, 
jobber or retailer of coffees and teas successfully to conduct his busi
ness", with maintaining resale prices, in violation of the provisions 
of section 5 of such act, prohibiting the use of unfair methods of 
competition in interstate commerce. 

Respondent, as charged, for more than two years preceding the 
complaint "has employed, and still employs, a system of fixing and 
maintaining certain specified standard or. uniform prices at which the 
products, prepared and sold by it in interstate commerce, shall be 
resold by wholesalers or jobbers to retailers, and by retailers to the 
consuming public, and pursuant to this purpose, and in order to 
secure the cooperation of dealers and effect the maintenance of such 
prices, it has adopted and used, and is now using the following 
practices: " 

(a) Issuing and circulating letters and circulars containing uni
form resale prices for its products, to the wholesale and retail trade 
generally; 

(b) Causing it to be quite generally known to the trade by price 
schedules and through salesmen and other means of advertisements 
that it expects or requires wholesalers, jobbers and retailers handling 
its product to maintain and enforce its resale prices, " thereby re
sulting in a mutual understanding between the respondent and the 
dealers in its products that such prices would be maintained"; 

(c) Soliciting and securing from such dealers assurances, promises 
or understandings that they will do so; 

(d) Soliciting and procuring from its dealers reports of price 
cutting by others; 

(e) Instructing or requiring its salesmen or other representatives 
to inquire into the source of supply of price cutting dealers who do 
not secure their supplies from it, with the intent and effect of enforc
ing its resale price schedule; 

(f) Using information received through reports to ~nduce, require 
and/or coerce price cutters to resume and maintain its prices and 
threatening them with no more sales of its supplies if they fail to 
do so; 
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(g) Delaying shipments of orders from customers or dealers re
ported as price cutters, pending investigation of the alleged price 
cutting and/or the receipt of assurances directed to future· resump
tion or maintenance of its prices; 

(h) Refusing sales to price cutting dealers failing to give such 
assurances; 

(i) Instructing salesmen or other representatives to assist in its 
scheme of price maintenance by (1) reporting price cutters, (2) 
calling upon them and exhorting them to restore and maintain 
prices, (3) threatening to refuse future orders from dealers who did 
not give assurances to maintain its prices and, ( 4) ascertaining 
source of supply of price cutters not dealing directly with it, for 
the purpose of enforcing its resale price schedul'e; 

{j) Preventing and coercing customers from reselling its products 
to other dealers to whom it has refused further sales because of their 
price cutting; and 

(k) Following other equivalent cooperative methods to maintain 
its " said established resale price system "; 

According to the complaint "respondent's acts and practices 
* • • had and still' have the capacity and tendency to constrain 
all dealers handling respondent's products uniformly to sell the same 
at the resale price fixed by respondent and to prevent such dealers 
from selling said products at such less prices as they might and may 
deem to be adequate and warranted by their respective costs and 
efficiency, and hence, to hinder and suppress the usual free and open 
competition which otherwise would exist among the deal'ers in 
l'espondent's products, thus tending to obstruct the free and natural 
flow of commerce in such products and the freedom of competition in 
this channel of interstate trade"; all to the prejudice of the public 
and respondent's competitor. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon the respondent, Dwinell-Wright Co., charging it 
with the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. 

The respondent, having entered its appearance and filed its answer 
to said complaint, hearings were had and evidence was thereupon 
introduced on behalf of the Commission and of the respondent 
before Edward M. Averill, an examiner of the Federal Trade Com
mission, duly appointed. Thereupon this proceeding came on for 
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decision and the Commission having duly considered the record 
and being fully advised in the premises, makes this its findings as to 
the facts and its conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Dwinell-Wright Co., is a corporation 
organized, existing and doing business under and by virtue of the 
Jaws of the State of Massachusetts, with its principal and executive 
offices located in the city of Boston, in the State of Massachusetts, 
and with factories located in the city of Boston, in the State afore
said, in Chicago, in the State of Illinois, and in Portsmouth, in the 
State of Virginia. Respondent is now, and has been since the 
year 18D9, engaged in the ·importation, blending, roasting and pack
ing of coffees, and the importation, blending and packing of teas, 
and in the sale of such products to jobbers and retail dealers through·· 
out the various States of the United States and the District of 
Columbia. It causes its said products, when so sold, to be trans
ported from_its said factories in the States of Massachusetts, Illinois 
and Virginia, to purchasers located in other States of the United 
States and the District of Columbia. The respondent is one of the 
largest importers, packers and sellers of coffees and teas in the 
United States, and is in active competition in the sale of its coffees 
with between 500 and 600 individuals, firms, partnerships or cor
porations engaged in roasting and selling coffee in commerce among 
the States of the United States. 

PAR. 2. The respondent packs, sells and ships, under its own special 
labels, some 30 to 40 brands of coffee, its principal brands being 
"1Vhite House", "Excelsior", "Tiptop" and "Caraja ". These 
brands are extensively advertised by the respondent, particularly the 
"White House" brand, which has been, ami still is, featured and 
nationally advertised, and is the largest selling brand handled by the 
respondent. The respondent travels 75 salesmen, who are either 
under the direct supervision of the home office in Boston or under 
the supervision of the branch offices in Chicago and Portsmouth. 

The respondent sells to jobbers principally, but also, in certain 
localities, sells to retailers, and has between 1,500 and 1,800 jobber 
customers and between 300 and 500 direct retail customers, with a 
minimum of approximately 100,000 dealers ultimately handling its 
product. The respondent sells between 19,000,000 a~d 20,000,000 
potmds of cofi'ee per anr.11m, and of this, approximately 12,000,000 
pounds are sold under its "White House" brand. 
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There was imported into the United States during the calendar 
years 1921 to 1923, inclusive, coffee as follows: 

Pounds 

1021--------------------------------------------- 1,340,079,776 
1022--------------------------------------------- 1,246,060,667 1923 _____________________________________________ 1,409,754,625 

PAR. 3. The respondent, prior to the early part of 1924, as a 
method of selling its coffee, issued to the jobbers and the retailers 
whom it sold, two lists containing the prices of its coffees. One list 
known as the "short list", designated the price at which the re
spondent sold its coffee to the jobber, the other, known as the "long 
list", designated the price at which the respondent sold to the retailer. 
The difference between the two lists represented the gross profit to the 
jobber. These lists were changed from time to time, as the market 
on coffee changed. 

Since the early part of 1924, the respondent has discontinued the 
use of two lists and uses only one list, which list contains the price 
per pound at which the respondent sells its coffee to its direct retail 
customers; and the price at which the respondent sells to the jobber 
is based upon a discount of 12% per cent of the prices set out in the 
list. The respondent issues no list upon which is either indicated or 
suggested any price at which respondent's coffees shall be sold by the 
retailer to the consuming public. 

PAn. 4. Respondent, in the course and conduct of its business, by 
letter and by personal interviews of its salesmen, causes it to be gen
erally known to jobbers that the prices contained in its published 
price list are the prices at which it expects jobbers purchasing from 
respondent to sell to the retail trade, and seeks and secures the co
operation of jobbers in the maintenance of said resale prices and in 
the detection of other jobbers who fail to maintain the same by the 
use of the following methods : 

(a) Respondent, in order to enforce and maintain said specified or 
designated resale prices, enters into contracts, agreements and under
standings with jobbers for the maintenance of said prices, and se
cures from jobbers agreements, promises, or assurances that they 
will observe the prices specified or designated by the respondent. 

(b) Respondent, as a method of maintaining said specified or 
designated resale prices, solicits and secures the cooperation of jobbers 
in ascertaining and reporting to respondent the names of other 
jobbers who c1,1t prices on respondent's products, and jobbers have in 
fact so reported such other jobbers to respondent. Respondent, as 
a method of maintaining said specified or designated resale prices, 
has also secured from its salesmen reports concerning jobbers who 
sell respondent's products at less than the resale prices specified or 
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designated by respondent. Acting upon information so secured 
from jobbers and salesmen as to price cutting by competing jobbers, 
respondent has thereafter refused to sell or threatened to refuse to 
sell its products to jobbers so reported and found to have cut its 
specified or designated resale prices. 

(c) Respondent, by letters to jobbers and by personal calls from 
its salesmen, endeavors to, and does, secure the cooperation of jobbers 
in preventing other jobbers who have been cut off, from obtaining 
supplies of its coffees. 

PAR. 5. Respondent in the course and conduct of its said business 
suggests to retail dealers, through its jobbers and its salesmen, prices 
at which its coffee shall be sold and by reports from its salesmen and 
by reports and complaints from its jobbers keeps in touch with the 
prices at which retail dealers are selling its products to consumers, 
and when such resale prices are below the prices suggested by re
spondent and complaints and reports of such prices have been made 
to respondent, it seeks and secures the cooperation of its jobber who 
sold its products to the retailer, by soliciting said jobber to induce 
the offending retailer to increase the price at which said retailer is 
selling to the consumer; and when and if said retailer is unwilling 
to increase his said selling price, the respondent endeavors to induce 
the jobber to refuse sales of the respondent's products to said retailer, 
and threatens to, and has, cut off the supply of the jobber, when the 
jobber refuses to comply with respondent's request and refused to stop 
selling the offending retailer. . 

PA.n. 6. The effect and result of the above acts and practices of 
respondent in cooperating with its jobber customers and with retail 
dealers has been, and now is, to suppress competition among such 
jobbers and retailers in the sale and distribution of respondent's 
products and to constrain such jobbers and retail dealers to sell said 
products at prices so fixed by respondent, thereby preventing such 
jobbers and retail dealers from selling said products at such lower 
prices as they might deem to be warranted by their respective selling 
costs and by trade conditions generally, and to unduly suppress and 
hinder competition in interstate commerce. 

CONCLUSION 

That the practices of respondents under the conditions and circum
stances herein set forth are unfair methods of competition in inter
state commerce and constitute a violation of section 5 of an act of 
Congress approved September 26, 1914, entitled "An act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 



DWINELL-WRIGHT CO. 169 
1C3 Order 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, the briefs and argument of counsel, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of an Act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes", 

It is now ordered, That the respondent Dwinell-1Vright Co., its 
officers, agents, representatives, servants, employees, and successors, 
cease and desist from, directly or indirectly, carrying into effect its 
policy of securing the observance or maintenance of resale prices, 
designated or suggested by it for its products by cooperative methods 
in which the respondent and its distributors, customers and agents 
undertake to prevent the sale of its products at less than such resale 
prices, by-

(a) Entering into contracts, agreements or understandings with 
jobbers, or any of them, that respondent's products are to be resold 
by such jobbers at prices specified or designated by respondent. 

(b) Procuring either directly or indirectly from jobbers promises 
or assurances that the prices specified or designated by respondent 
will be observed by such jobbers. 

(c) Requesting jobbers to report the names of other jobbers who 
fail to observe the resale prices specified or designatea by respondent 
and acting upon reports so obtained by refusing or threatening to 
tefuse to sell its products to jobbers so reported. 

(d) Procuring through the cooperation of its jobber customers 
promises and assurances from retail dealers that such dealers will 
observe and maintain the resale prices to consumers determined upon 
and suggested by respondent for its products. 

(e) Utilizing any other equivalent cooperative methods of accom
plishing the maintenance and observance of resale prices specified or 
designated by respondent for its products. 

It is further 01'dered, That the respondent, Dwinell-vVright Co., 
shall within 60 days after the service upon it of a copy of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinbefore set forth. 
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IN THE MATTER OF 

JAMES A. McCAFFERTY SONS MANUFACTURING 
COMPANY, INCORPORATED 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
l'IOLATION OF SEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT, 20, 1914 

Docket 1165. Complaint, Apr. 24, 1924-Decision, June 30, 19'n 

Where a corporation engaged in the manu:l'ncture and sale of paints and paint 
products, including a product containing not more than three per cent 
o:l' carbonate o:l' lend or sulphate of lead, mixed with other Ingredients; 
designated, branded and labeled said product "GOLD SEAL Combination 
WHITE LEAD "; with the ef:l'ect o:l' misleading and deceiving the pur
chasing public into believing the same to be composed of a mixture con
taining not less than fifty per cent of white lead by weight, and of placing 
in the hands of retail dealers a means of so misleading and deceiving the 
public, and with the effect of diverting trade from and otherwise injuring 
both competitors engaged in the sale of products composed of carbonate 
of lead or sulphate of lead ground in linseed oil, and by them properly 
designated and described as "White Lead 11

, and competitors engaged In 
the sale of products containing only a small percentage of the aforesaid 
first named ingredients, without designating or describing the same as 
"White Lead 11 or "Combination White Lead 11

: 

Held, That such practices, under the circumstances set fot'th, constituted 
unfair methods of competition. 

Mr. Robert 0. Brownell for the Commission. 
Fitzgerald, Strtpleton & Malwn, of New York City, for respondent. 

SYNOPSIS oF CouPLAJNT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, a New York corporation engaged in the manufacture of 
paints and paint products and ingredients, and in the sale thereof 
to wholesale and retail dealers in the various States, and with 
principal office and place of business in New York City, with naming 
product misleadingly and misbranding or mislabeling in violation 
of the provisions of section 5 of such act, prohibiting the use of 
unfair methods of competition in interstate commerce, in that re
spondent named, branded and labeled a product containing not 
more than three per cent of sulphate of lead or carbonate of lead 
"Gold Seal Combination White Lead", with the capacity and 
tendency to mislead and deceive the trade and public into believing 
that sulphate of lead or carbonate of lead, understood by the trade 
and public through common usage as being designated by the term 
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"White Lead ", was the predominant or principal ingredient in 
said product and to cause the purchase thereof in such belief, all 
to the prejudice of the public and respondent's competitors, a number 
of whom, as manufacturers and distributors, do not misbrand or 
falsely label as white lead their "white lead compound product 
containing small proportions of sulphate of lead or carbonate of 
lead", and a number of whom label, brand, advertise and sell as 
"white lead", products containing "sulphate of lead or carbonate 
of lead as the predominant or principal ingredient." 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondent, James A. McCafferty Sons Manufac
turing Co., Inc., a corporation organized under the laws of the State 
of New York, charging it with the use of unfair methods of compe
tition in commerce in violation of the provisions of said act. 

The respondent having entered its appearance and filed its answer 
herein, and having made, executed and filed an agreed statement of 
facts in which it is stipulated and agreed by the respondent that the 
Federal Trade Commission shall take such agreed statement of facts 
as the facts in this case in lieu of testimony and proceed forthwith 
upon said agreed statement of facts to make its fmdings as to the facts 
and such order as it may deem proper to enter therein, thereupon 
this proceeding came on for decision, and the Commission, having 
duly considered the record and being fully advised in the premises, 
makes this its findings as to the facts and its conclusions drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGnArn 1. Respondent, James A. McCafferty Sons Manufac
turing Co., Inc., is a corporation organized under the laws of the 
State of New York, with its principal office and plttce of business in 
the City of New York in said State. It is now and for many years 
has been engaged in the manufacture of paints and paint products 
and ingredients, and the sale thereof to wholesale and retail dealers 
located at points in \·arious States of the United States. It causes its 
said products, when so sold, to be transported from its said principal 
place of business in the City and State of New York, into and 
through other States of the United States to sa!d purchasers at their 
respective locations. In the course and conduct of its said business, 
respondent has been for many years and now is in competition with 



172 FEDERAL TRADE COMMISSION DECISIONS 

Findings 11 F. T. 0. 

other corporations, partnerships, and individuals who are also en
gaged in the sale and distribution of paints and paint products and 
ingredients in interstate commerce. 

PAR. 2. Among the products which are manufactured by respond
ent in the regular course of its business is one which it designates, 
brands and labels as "Gold Seal Combination "White Lead," the word 
" Combination " being in smaller letters than the other words in the 
label. It is composed of not more than three per cent of carbonate 
of lead or sulphate of lead mixed with other ingredients. Respond
ent sold and sells this product in the regular course of its business, 
as described in paragraph 1 of these findings, to wholesale and retail 
dealers located in different States of the United States, and it is by 
them resold to the purchasing public. 

PAR. 3. The term "White Lead " is commonly understood by the 
trade and by the purchasing public to mean either carbonate of lead 
or sulphate of lead ground in linseed oil, without any other ingredi
ents. The term " Combination White Lead" is understood by the 
trade and by the purchasing public to mean a mixture of white lead 
with other ingredients in which mixture the white lead is not less 
than fifty per cent of the total by weight. 

PAR. 4. The use by respondent of the name "Gold Seal Combina
tion White Lead", as set out in paragraph 2 hereof, has the capacity 
and tendency to mislead and deceive the purchasing public and part 
of the trade into the belief that respondent's product is composed of 
a mixture of white lead with other ingredients, in which mixture the 
white lead is not less than fifty per cent of the total by weight, and 
does so mislead and deceive the purchasing public; and places in 
the hands of retail dealers a means of so misleading and deceiving 
the public. 

PAn. 5. There are among the competitors of respondent mentioned 
in paragraph 1 of these findings many who sell and distribute in 
interstate commerce products composed of carbonate of lead or sul
phate of lead ground in linseed oil, and who properly designate and 
describe such products as "white lead"· There are others among 
said competitors who sell and distribute in interstate commerce prod
ucts which contain small percentages of carbonate of lead or sulphate 
of lead, and who do not designate or describe said products as "white 
lead " or "combination white lead ". The acts and practices of 
respondent as set out in paragraph 2 of these findings have the 
<'apacity and tendency to and do divert trade from and otherwise 
injure its said compe!itors. 
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CONCLUSION 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are to the prejudice 
of the public and respondent's competitors, and are unfair methods 
of competition in commerce, and constitute a violation of the act 
of Congress approved September 2G, 1914, entitled "An act to create 
a Federal Trade Commission, to define its po·wers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, and an agreed statement of the facts, and the Commis
sion having made its findings as to the facts and its conclusion that 
respondent has violated the provisions of an act of Congress approved 
September 2G, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 

It is now ordered, That the respondent, James A. McCafferty Sons 
.Manufacturing Co., Inc., its officers, agents, servants, and employees, 
do cease and desist from: 

(1) Designating or describing any product sold or offered for 
sale by it in interstate commerce, by means of brands, labels, or other
wise, containing the terms "Gold Seal Combination White LeaJ" 
or "Combination White Lead," unless the product so designated or 
described actually contains carbonate of lead or sulphate of lead as 
its principal and predominant ingredient to the extent of not less 
than fifty per cent by weight of the product; or 

(2) Using or making any other representation, oral or written, as 
to any product sold by it in interstate commerce, which falsely repre
sents the relative proportion of carbonate of lead or sulphate of lead 
contained in said product. 

It i8 further ordered, That the said respondent shall, within 30 
days from the receipt of this order, file with the Commission a report 
in writing setting forth the manner and form in w~1ich it has com
plied with this order, and shall attach to said report two copies of 
any new form of label which it may have adopted in such compliance. 
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Oomplalnt llF.T.O. 

IN THE MATTER OF 

HOBART BRADSTREET, INC., KLING-GIBSON COMPANY 
AND WILLIAM R. DURGIN 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. G OF AN ACT OF CONGRESS APPROVED SEPT, 20, 1914 

Docket 1394. Complaint, Ju'y 20, 1926-Decision, June 30, 1921 

Where a cat·poration engaged In the sale o! courses ot instruction In gymnastics 
and· physical exercises by mall, Including a course designated by It as 
"Spine Motion "; In advertising said course In well-known periodicals and 
publications o! general circulation throughout the United States (and origi
nally and prior thereto, In conjijnctlon with an advertising agency and its 
chief copy writer, until the se\·erance ot business relations between them by 
said agency), 

(a) Rept•oduced two picture~ of the same man over the legends, respectively, 
" Before taking • • • Spine Motion " and "* * • after taking 
Spine Motion just five weeks," the fact being that the subject of the pic
tures, taken only a few minutes apart, was a pro!cssion.nl model or poser· 
and that the di1Ierence In appearance was due to the use of light extremes 
and rPtouchlng, and not to said "Spine Motion"; 

(b) Hcprod uceu u picture ot a white haired, dignified appen ring man o! ad
vanced. age on whose shoulder leaned a young woman, over the caption 
" Dride and Groom," together with statements to the ct'fect that the 
"Groom 11 In the picture bud, through the use o! "Spine Motion," advanced 
In less than a yeur from a condition In which "be bad become a mere spec
tutor In life's ruce" to one of "almost youthful energy," "on the rise ever 
since," and to entering into 11 happy marriage with the youthful "Drlde," 
under 20, therein depleted, the tact l>elng that the pretended. "Drl<le 11 was 
a professional model and the pretended "Groom" was not the personage be 
was therein represented as being, but a jewelry aulesman employed at times 
as a model, who had never purcbn~ed or used " Spine Motion"; 

With the capacity and teu11ency to deceive the purrhnslng public, and induce t11e 
purchase of the course In question In reliance UIJOn the truth and good faith 
ot the aforesaid advertisements: 

Held, That such practices, on the part o! said corporation, under the circum· 
stauc1·s Bt't forth, constituted unfair methods of competition. 

Mr. Alfred M. Craven for the Commission. 
Winston, Stmum & Shaw of Chicago, Ill., for respondent Hobart 

Dradstreet, Inc. 
J(irkland, Patterson d\ Fleming of Chicago, Ill., and Mr. Vernon 

lV. Van Fleet, of Washington, D. C., for respondents Kling-Gibson 
Co. and William R. Durgin. 

SYNoPsis oF Col\rPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, tlw Commission 
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charged Hobart Bradstreet, Inc., an Illinois corporation engaged in 
the sale of courses and methods of gymnastics under the name and 
designation "SPINE MOTION," and "SOl\IATIC MOTION," 
and in advertising the same in well-known magazines or publica
tions such as "Physical Culture," "'Vorld's 'Vork" and other pub
lications of general circulation among the several States, respondent 
Kling-Gibson Co., also an Illinois corporation, engaged in the adver
tising business, and respondent Durgin, said last-named corpora
tion's chief copywriter, all with principal office and place of business 
in Chicago, with conspiring and agreeing together to deceive and 
defraud the public and wrongfully secure purchasers for said courses 
and methods, in violation of the provisions of ·section 5 of such act, 
prohibiting the use of unfair methods of competition in interstate 
commerce. 

Respondents, pursuant to the aforesaid conspiracy devised and 
circulated false and misleading advertising matter, including the 
following: 

Falsely representing Hobart Bradstreet as the inventor of said 
" Spine Motion," representing said method as a strange one and 
representing it as a cause for wonder "that such a basic secret of 
youth was so long in the discovery," together with other similar 
statements and representations, the fact being that the course or 
method was neither strange nor a recent discovery and did not 
possess unusual merits and was not a basic secret of youth; 

Portraying two pictures of the same man, captioning one "DE
FORE taking," etc., and the other ".AFTER- • • • just five 
weeks," with the statement "Hobart Bradstreet ()5 years young," 
with the intent and effect of misleading and deceiving purchasers 
and others among the general public in that the pict mes were taken 
only a few minutes apart, the subject was a clothing salesman who 
sat as a moJel for illustration of men's suits, etc., was not Hobart 
Bradstreet, was 53 years old instead of C5, had never heard of spine 
motion, and was ignorant of the use to be made of his pictures, and 
that the difference therein "was due to the use of light extremes 
and retouching in the photographic art and not to Spine Motion;" 
and 

Displaying a two-column picture "of a white haired dignified ap
pearing man of adYanced age on whose shoulder a petite appearing, 
teen age female smilingly leans," with the title "Bride and Groom," 
the fact being that the bride was a professional moJel 18 years old, 
the so-called groom was a jewelry salesman employed at times as a 
model, was not Colonel Bemis, had never heard of Hobart Bradstreet 
or spine motion and had a spine of normal length. 
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Among various false and misleading statements which appeared in 
connection with the aforesaid picture were the following: 

"A man who is almost youthful at 58 because he keeps his spine 
one-half inch longer than it would ordinarily measure "; "December 
and ~fay. Once I would have condemned any mating of age with 
youth. Yet a month ago I was best man for my old friend, Col. 
Bemis-and 'old' friend he is, for the Colonel is in his fifty-eighth 
year-and his petite bride who then lacked a few days of being 
twenty. There isn't a happier couple in the State. But I wonder 
what others would think if they had seen Col. Bemis as I saw him 
less than a year ago-before he had taken the big brace that two 
physicians said a man of his age could never take l Bemis had let-up 
and slowed-down; he had become a mere spectator in life's race when 
something happened. The remarkable means by which this man 
regained an almost youthful energy should interest any man who has 
lost even part of his normal capacity for work and play. This is 
the story: Did you ever hear of Spine Motion~ Neither did I until 
two years ago. Neither did Col. Bemis until less than a year ago. 
But within a month spine motion moved him up several notch<'s 
physically and his energies have been on the rise ever since. * • * 
Spine motion is absolutely all that Colonel Bemis used to recover 
the energies nature had provided so liberally." 

According to the complaint, "the said advertisements, statements 
and representations described in this complaint, as well as divers 
other advertisements, statements and representations, were devised, 
printed and distributed among the several States in pursuance of the 
unlawful conspiracy of the respondents to affect and influence inter
state trade and commerce. Such advertisements, statements and 
representations were intended to and did affect and influence the sale 
among the several States of courses of gymnastics and methods of 
gymnastic exercises. Such advertisements, statements and repre
sentations were intended to and did mislead and deceive purchasers 
among the several States of courses and methods of gymnastic exer
cises, and such advertisements, statements and representations were 
false and misleading as set out in this complaint, nnd in divers other 
respects. The acts of the respondents and each of them, ns set out 
in this complaint, constituted unfair methods of competition in com
merce' within the meaning of the act of Congress hereinabove 
mentioned." 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Srp
tember 26, 1914, entitled "An act to create a Federal Trade Com-
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mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served its complaint upon 
the respondents, Hobart Bradstreet, Inc., Kling-Gibson Co. and 
'Villiam R. Durgin, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of section 5 
of said act. . 

The respondents having entered their appearance and filed their 
answers herein, hearings were had and evidence was thereupon intro
duced on behalf of the Commission and of the respondents before 
John W. Addison, an examiner of the Federal Trade Commission 
theretofore duly appointed; whereupon this proceeding came on for 
decision, and the Commission having duly considered the record and 
being fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Hobart Bradstreet, Inc., is a corpora
tion, organized and existing under the laws of the State of Illinois, 
with its principal place of business at Chicago, Ill. It is now, and 
since its incorporation in 1922, has been, engaged in selling courses 
of instruction in gymnastics and physical exercises and distributing 
same in interstate commerce from Chicago, Ill., through the United 
States mail, to the purchasers thereof, in all of the States of the 
United States. 

Said respondent is, and has been since its incorporation, in com
petition with many other individuals and corporations likewise 
engaged. 

PAR. 2. Among the courses referred to in paragraph 1 hereof is 
one called by said respondent " Spine Motion " which consists of ten 
pictures, illustrating five physical exercises, and certain instructions 
relative thereto. This course has been sold and distributed by ~;aid 
respondent since its incorporation, and itii sale and distribution con
stitutes the principal portion of respondent's business. 

PAR. 3. Respondent Hobart Bradstreet, Inc., since July, 1922, and 
up to the present time, has advertised" Spine Motion" in such maga
zines as Physical Culture, Review of Reviews, Sample Case, Atlantic 
Monthly, and other publications of general circulation throughout 
the United States. 

PAR. 4. One of the advertisements of the respondent Hobart Brad
street, Inc., which was given wide circulation by means of the publi
cations mentioned in paragraph 3 hereof was one which contained 
two pictures of the same man, underneath one of which pictures were 
the words "Defore taking Bradstreet's Spine Motion." Under the 
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other picture appeared the words "After-the same man after taking 
Spine Motion just five weeks." Said advertisement and representa· 
tion was false and misleading in the following particulars: The pic· 
tures were pictures of the same man taken a few minutes apart and 
not five weeks apart. The subject of both pictures was a clothing 
salesman who ~as also a professional model or poser for illustrations 
and pictures, and the difference in his appearance as shown in said 
pictures was due to the use of light extremes and retouching in the 
photographic art and not to Spine Motion. 

PAR. 5. Another of the advertisements of respondent commonly 
inserted in the magazines and publications referred to in paragraph 
2 hereof contained a two-column picture of a white-haired, dignified 
appearing man of advanced age on whose shoulder leaned a young 
woman. Underneath this picture appeared the title "Bride and 
Groom," after which followed statements concerning the "Bride and 
Groom " as follows : 

A man who ls almost youthful at ri8 because he keeps his spine one-half Inch 
longer than lt would ordinarily measure; December and 1\Iay. Once I would 
have condemned any mating of age wlth youth. Yet a month ago I was best 
man for my old friend, Col. Bemis--and "old " friend be ls, for the Colonel is In 
his fifty-eighth year-and his petite bride who then lacked a few days of being 
twenty. There Isn't a happier couple in the State. But I wonder what others 
would think lf they had seen Col. Bemis as I ·saw him less than a year ago
before he harl taken the big brace that two physicians said a man of his age 
could never take ! Bemis had let-up and slowed-down ; he had become a mere 
spectator in life's race when something happened. The remarkable means by 
which this man regained an almost youthful energy should interest any man 
who has lost even part of his normal capacity for work and play. This Is the 
~>tory: Did you ever hear of Spine Motion? Neither did I untll two years ago. 
Neither did Col. Bemis until less than a year ago. But within n month Spine 
Motion moved him up several notches physically and his energies have been on 
the rise ever since. • • • Spine Motion Is absolutely all that Col. Bemis 
used to recover the energies nature had provided so liberally. 

The saiu advertisement was false and misleading. The "Br,ide" 
in the picture was not a bride but a professional model. The 
"Groom " in the picture was not a groom and was not Col. Bemis, 
but was a jewelry salesman employed at times as a model. He 
had never purchased or used Spine Motion. 

PAn. 6. The advertisements mentioned in paragraphs 4 and 5 
hereof were false and misleading and each of them had the capacity 
and tendency to dece.ive the purchasing public and induce the pur
chasing public to purchase respondent's course in reliance upon the 
truth and good faith of such advertisement. 

PAR. 7. The respondent Kling-Gibson Co. is a corporation or· 
ga.nized under the law$ of the State of Illinois with its principal 
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place of busines.• at Chicago, Ill., and is engaged ,in the business 
of an advertising agency which includes the business of writing ad
vertisements and placing them in circulation. The respondent 
William R. Durgin is its ch.ief copy writer. In July, 1922, the re
spondent Hobart Bradstreet, Inc., employed the said respondent 
Kling-Gibson Co. as its advertising agent, and in such capacity said 
Kling-Gibson Co., acting through its chief copy writer, the respond
ent Durgin, wrote and prepared for publication the advertisements 
mentioned in paragraphs 4 and 5 hereof, and said respondent Kling
Gibson Co. thereafter, with the approval of the respondent llobart 
Bradstreet, Inc., placed such advertisements in the various publica
tions and magazines referred to in paragraph 3 hereof. The re
spondent Kling-Gibson Co. in December, 1924, terminated all its 
business relations w.ith respondent Hobart Bradstreet, Inc., and 
since said last mentioned date has not performed any work or services 
in connection with the advertising of respondent Hobart Bradstreet, 
Inc. The cessation of the business relations between respondents 
Hobart Bradstreet, Inc., and Kling-Gibson Co. antedates the issuance 
of the complaint herein by a period of over 18 months. 

CONCLUSION 

The pract,ices of the said respondent Hobart Bradstreet, Inc., 
under the conditions and circumstances described in the foregoing 
findings, are to the prejudice of the public and respondent's com
petitors, and are unfair methods of competition in commerce, and 
constitute a violation of the act of Congress approved September 
26, 1914, entitled "An act to create a Federal Trade Commission, 
to define ,its powers and duties, and for other purpose.s." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answers of the 
respondents and the briefs of counsel, and the Commission having 
made its findings as to the facts and conclusion that respondent 
Hobart Bradstreet, Inc., has violated the provisions of an act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes ", 

It is now ordered, That this proceeding as to the respondents 
Kling-Gibson Co. and William R. Durgin be and the same hereby is 
dismissed for the reason that said respondents long prior to the 
issuance of the complaint herein had ceased doing the things charged 
against them in the complaint. 

65133°-80-VOL 11-13 
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It i,'J further ordered, That respondent Hobart Bradstreet, Inc., 
its officers, agents, representatives, servants, and employees do cease 
and desist from-

(1) Circulating or causing to be circulated the advertisements 
mentioned in paragraphs 4 and 5 of the findings as to the facts, or 
any other advertisement of like character. 

(2) Making in its advertisements or otherwise any untruthful or 
misleading statement or representation concerning any of its courses 
of instruction. 

It is further ordered, That respondent Hobart Bradstreet, Inc., 
shalf within 60 days after the service upon them of a copy of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist hereinbefore set forth. 

By the Commission: Commissioner Nugent dissenting from the 
order of dismissal of the complaint against Kling-Gibson Co. and 
William R. Durgin. 
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IN THE MATTER OJ.I' 

HANFORD F. SMITH 

COl\IPLAINT (SYNOPSIS l, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
v;IOLATION OF SEC. fi OF AN ACT OF CONGRESS APPROVED SEPT. 26 7 19H 

Docket 1456. Complaint, Apr. 19, 1927-Decision, June 30, 1927 

Where an individual engaged in conducting a correspondence school from his 
residence without the assistance or services of any other person; in adver
tising an<l uescribing said school In letters, catalogues, etc., sent to pro
spective pupils, and through oral statements by his agents, 

(a) Falsely represented that (1) his courses of study were offered by "Prince
ton University," and, In some Instances, by "Princeton N. I. University", 
setting forth the aforesaid names upon his envelopes, letterheads and other 
stationery, together with a list of purported professors and instructors on 
the faculty thereof, and the various branches of learning taught by them, 
and, separately, a list of the arts, sciences, trades and branches of learning 
purportedly offered to pupils by such fictitious educational institution; and 
(2) that such institution maintained and conducted sundry departments 
in which were taught, respectively, various courses of instruction; (3) was 
manned by a large and properly qualified faculty of professors and instruc
tors who were learned and skilled in the teaching of said courses ; and 
( 4) owned and possessed sundry buildings and grounds in which its 
educational activities were conducted and carried on; and 

(b) Falsely represented that such fictitious institution would confer appro
priate degrees and diplomas upon pupils taking the various courses, and, 
in accordance with such representation sent pupils a pretended diploma 
purporting upon its face to be the official diploma thereof; 

With the effect of causing many of the public to take and purchase his courses 
of instruction, in reliance upon the truth of such statements and representa· 
tlons, and of diverting business, from and otherwise prejudicing competitors 
who did not falsely represent the nature and character of their business and 
professional organization, and of the courses offered by them: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Robert 0. Brownell for the Commission. 

SYNoPsis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, an individual engaged in teaching various arts, sciences, 
trades and branches of knowledge to persons in various States, by 
tn3:il, and from his personal habitation in Elkhart, Ind., and with-
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out the assistance or services of any professor, instructor or other 
person whatsoever, with advertising falsely or misleadingly, and 
misrepresenting services, in violation of the provisions of section 5 
of such act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

Respondent, as charged, for about five years preceding the com
plaint, in his letters to prospective pupils, and in his trade literature 
and through oral representations by his agents, made many false and 
misleading statements and representations, concerning his courses, 
including the following: 

(a) That such courses were those of an educational institution 
named "Princeton University," and in some instances "Princeton 
N. I. University "; setting forth the aforesaid names upon its cata
logues, pamphlets, envelopes, etc., used in conducting his said busi
ness, together with a list of purported professors and instructors, 
constituting ostensibly the faculty, along with the arts, sciences, etc., 
supposedly taught by them and, separately, a list of such purported 
arts, etc., ostensibly offered by such institution; 

(b) That it maintained various departments in which said courses 
were respectively taught; 

(c) That it was manned by a large and properly qualified faculty 
of professors and instructors, learned and skilled in the teaching of 
the various courses; 

(d) That said purported, Princeton University, or, in some in
stances, Princeton N. I. University, would confer appropriate de
~rees and diplomas upon pupils completing its courses, and sending 
its pupils a purported diploma appearing upon its face to be that 
of the aforesaid institution; 

(e) That it possessed and owned various buildings and grounds 
in which its educational activities were conducted; and 

(f) Many other false and deceptive statements and representa
tions of like kind and character. 

Such false and deceptive statements and representations, as charged 
by the complaint, had the capacity and tendency to cause, and did 
cause, many of the public to purchase respondent's courses of in
btruction and pay respondent substantial sums therefor, believing 
in the truth thereof, and had the tendency to and did divert business 
from and otherwise injure and prejudice competitors who did not 
thus misrepresent "the nature and character of their business and 
professional organization and the nature and character of the courses 
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of study" offered by them; all to the prejudice of the public and 
respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a com
plaint upon the respondent, Hanford F. Smith, charging him with 
the use of unfair methods of competition in commerce in violation 
of the provisions of section 5 of said act of Congress. 

Respondent having entered his appearance and filed his answer 
herein, and having made, executed and filed an agreed statement of 
facts in which it is stipulated and agreed by respondent that the 
Federal Trade Commission shall take such agreed statement of facts 
as the facts in this case in lieu of testimony and proceed forthwith 
upon such agreed statement of facts to make its'findings as to the 
facts and such order as it may deem proper to enter therein, there
upon this proceeding came on for decision, and the Commission, 
having duly considared the record and being fully advised in the 
premises, makes this its findings as to the facts and its conclusions 
drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent is an individual residing in the town of 
Elkhart, Ind. He is now an.d for more than five years has been en
gaged in the business of teaching sundry arts, sciences, trades and 
branches of knowleuge to persons hereinafter referred to as pupils 
residing at points in various States of the United States. In the 
course of his said business respondent secures pupils for his said 
sundry courses of instruction by means of written correspondence 
which respondent carries on with prospective pupils, in the course 
of which correspondence respondent sends to such prospective pupils 
by mail letters, catalogs, pamphlets, leaflets, and other literature de
scribing and explaining said course of instruction. Further re
spondent secures pupils through sundry agents whom respondent 
employs to, and who do, visit prospective pupils located at points 
in sundry States of the United States and personally solicit said pros
pective pupils to take respondent's said courses of instruction. Re
spondent supplies to said agents aforesaid catalogs, pamphlets, leaf
lets and other literature and said agents display said literature to 
prospective pupils in and about soliciting said prospective pupils to 
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take respondent's said courses of instruction. Upon securing pupils 
through aforesaid means for his said courses of instruction, respond
ent sends by mail from his said residence in the town of Elkhart, 
Ind., to such pupils at their respective places of residence in various 
States of the United States, written lessons, instructions, examination 
papers and text books to be used by said pupils in and about studying 
respondent's said courses of instruction, in consideration of which 
said pupils pay to respondent certain agreed sums of money. In the 
course and conduct of his said business respondent is now and has 
been in competition with other individuals, partnerships, and cor· 
porations also engaged in the instruction of persons in sundry arts, 
sciences, trades and branches of knowledge, by correspondence 
through the mails. 

PAR. 2. In all the aforesaid letters and literature and through 
oral representations made by aforesaid agents to prospective pupils, 
respondent has c!ll.lsed and causes to be set forth and made many 
false statements and representations concerning his said course of 
instruction among which statements and representations are the 
following: 

(a) That respondent's courses of study are the courses of, and 
are offered by, an educational institution named and designated 
Princeton University and, in some instances, Princeton N. I. Uni
versity. Upon aforesaid catalogs, pamphlets, leaflets and other lit
rrature and upon envelopes, letterheads and other stationery used by 
him in and about conducting his said business respondent causes to 
be set forth, in some instances, said name and designation "Prince
ton University" and in other instances said name and designation 
"Princeton N. I. University", together with a list of purported pro
fessors and instructors on the faculty of said purported educational 
institution, said names being listed in connection with the arts, 
sciences, trades and branches of learning which said professors and 
instructors, respectively, are purported to teach and, separately, a 
list of said purported arts, sciences, trades and branches of learning 
purported to be offered by said institution to pupils; 

(b) That said purported educational institution maintains and 
conducts sundry departments in which are taught, respectively, said 
sundry courses of instruction; 

(c) That said purported educational institution is manned by a 
large and properly qualified faculty of professors and instructors 
who are, respectively, learned and skilled in the teaching of said 
sundry courses of instructions; 

(d) That upon pupils taking said courses, said purported Prince
ton University, and in some instances said purported l 1rinceton N. I. 
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University will confer appropriate degrees, respectively, and in 
witness thereof will issue to each such pupil an appropriate diploma. 
In accordance with said representation res~ondent sends and sup
plies to his said pupils, severally, a purported diploma appearing 
upon its face to be the official diploma of said purported 
University; 

(e) That said purported educational institution owns and pos
sesses sundry buildings and grounds in which said purported educa
tional activities of said institution are conducted and carried on. 

PAR. 3. The said statements and representations set out in para
graph 2 hereof are, and each of them is, false. The fact is that 
respondent's said courses of instruction are not offered and given. 
by any educational or other institution whatsoever, and respondent 
has conducted and conducts his said business alone from his personal 
habitation in said town of Elkhart, Ind., and without the assistance 
or services of any professor, instructor or any other person whatev~?r. 

PAR. 4. The aforesaid false statements and representations made 
by respondent as set out in paragraphs 2 and 3 hereof have 
the capacity and tendency to and do cause many of the public to 
take .and purchase respondent's said courses of instruction and to 
pay respondent sums of money therefor in the belief that said state
ments and representations are true. 

PAR. 5. There are among the competitors of respondent referrea 
to in paragraph 1 hereof many who do not falsely represent the 
nature and character of their business and professional organization 
and the character and nature of the courses which they offer, andre
spondent's acts and practices all us hereinbefore set out tend to and 
do divert business from and otherwise injure and prejudice said 
competitors. 

CONCLUSION 

The practices of said respondent under the conditions and circum
stances described in the foregoing findings are to the prejudice of 
the public and respondent's competitors and are unfair methods of 
competition in commerce and constitute a violation of an act of 
Congress approved September 2G, 1914, entitled "An act to create 
u Fede.ral Trade Commission, to define its powers and duties, and 
for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission t.pon the complaint of the Commission, the answer of re
spondent, and an agreed statement of facts, and the Commission 
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having made its findings as to the facts and its c<;mclusion that re
~pondcnt has violated the provisions of an act of Congress approved 
September 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers an~ duties, and for other purposes", 

It is now ordered, That the respondent, Hanford F. Smith, his 
ugents, servants and employees do cease and desist: 

(1) From representing in catalogs, pamphlets, or on envelopes and 
letterheads or by any other means whatever that the courses of study 
or instruction supplied by respondent are courses supplied hy Prince
ton University or any other institution, or that such courses are pre
pared or endorsed in whole or in part by any professor or instructor 
other than himself, when said statements or any of them are not true. 

(2) From giving, conferring or offering to give or confer a degree 
or diploma purporting to be the degree or diploma of Princeton 
University or any institution, educational or otherwise. 

It is further ordered, That the said respondent shall, within 30 
days after the receipt of this order, file with the Commission a report 
in writing setting forth the manner and form in which he has com
plied with this order. 
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IN THE MATTER OF 

FAMOUS PLAYERS-LASKY CORPORATION, REALART 
PICTURES CORPORATION, THE STANLEY COMPANY OF 
AMERICA, STANLEY BOOKING CORPORATION, BLACK 
NEW ENGLAND THEATERS, INC., SOUTHERN ENTF.R
PRISES, INC., SAENGER AMUSEMENT COMPANY~ 
ADOLPH ZUKER, JESSE L. LASKY, JULES MASTBA UM, 
ALFRED S. BLACK, STEPHEN A. LYNCH, ERNEST V. 
RICHARDS, JR. 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. IS OF AN .ACT OF CONGRESS APPROVED SEPT. 26 1 1914 

Docket 895. Complaint, Aug. 30, 1921 1-Deciswn, July 9, 19'27 

Where two individuals, organizers, presidents, and dominating spirits In two of 
the only three corporations then engaged in the production and distribution 
of "feature" pictures, and constituting the leading producing concerns In 
the motion picture Industry; 

(G) Conspired to create a combination In restraint of competition and trade 
in the production of motion-picture films, and to create a monopoly therein, 
and in pursuance of said conspiracy, which they consummated, and with 
the intent and effect of creating a combination of producers of feature 
pictures, to produce and lease full programs sufficient to use all of an 
exhibitor's available time, and thereby exclude such exhibitor from show-
ing competitive fi1Dl3; • 

(1) Entered, through their respective corporations, and along with said third 
corporation, into an agreement with a concern engaged exclusively in dis· 
tributing pictures for its corporate distributor owners, under its well-known 
and established trade-mark and with unique facilities for nation-wide dis
tribution, giving said distributing concern the exclusive right to distribute 
all their films, each exhibitor to receive a full program of 104 pictures to be 
produced and furnished by them for such purpose; with the rer-mlt that 
they then•by created in and for themselves a complete monopoly in the 
production and distribution of motion-picture films; 

(2) Acquired riO per cent of the stock of the aforesaid distributing concern, 
which had theretofore acquired control of its distributors; 

(3) Incorporated a holding company (authorized also to carry on all branches 
of the industry) to acquire and bold the stock of their two companies, of 
said third corp(1l"ation, and of n subsidiary created by It to produce feature 
pictures; with the intent of perpetuating and making more effective their 
aforesaid conspiracy, and of creating a convenient, permanent, and efficient 
instrumentality for the maintenance and operation thereof; and 

Where said individuals and said holding company, in pursuance of the afore
said conspiracy, 

(4) Caused to be transferred to it all the stock of the above four corporations 
and their physical assets, and said corporations to be dissolved; 

(5) Caused a company Incorporated by them to engage in distributing pic
tures In competition with the aforesaid conc£>rn, featuring popular nctors 

1Amend~d complaint, Feb. U, 1923. 
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and actresses theretofore featured In films produced by them and dis
tributed by said concern under their above contract, and thereafter causerl 
the entire stock of said company and concern to be acquired by such 
holding company, and all of their physical assets to be transferred to it 
and the corporations to be dissolved: 

(6) Engaged thereafter In relrasing and distributing films produced by them. 
directly to exhibitors, and extensively advertised and held out to tbC' 
trade and the general publlc all pictures thereafter distributed by them. 
under one or the other, of the. names of the two dissolved companies, t'' 
under a combination thereof: 

(7) Sought to Induce the officers of a corporation formed to resist the afore
said policy of leasing programs of films, and owned by exhibitors Impera
tively n·qulrlng freedom of choice to select high-class films only, for the 
high-grade theaters operated by them, to desert the service of said cor
poration for that of their own organization, and entered upon and pur
sued a settled policy of obtaining, by affiliation or otherwise, the control 
of the prominent and powerful men and concerns constituting said cor· 
poration, Its franchise holders, and thus nffillated with themselves, em· 
ployed, or otherwise secured the virtual cooperation of such !ranchist> 
holders In nine cities, and territories severally adjacent thereto, including 
some of the largest cities In the country; 

(8) Caused a company Incorporated by them to lease their films to exhibtors, 
to open and maintain branch offices and selllng organizations wholly l!epa
rnte and distinct from those of their own organization, with the re1.'1.1lt 
that many exhibitors, contrary to their Intent, exhlbltPd films lensed !rom 
said company in the mistaken belief that the same were. produced or con
trolled by others ; and 

Where said holding co~pany, under the domination of such individuals, 
(b) Adopted and maintained the aforesaid method of ofl'erfng films In blocks 

made up of both high-grade pictures and less desirable films, and con
sisting of a sufficient number to occupy the available exhibition time of a 
theater for three months or a year, at n lump-sum price, and separately 
only at such prices as to make successful competition by the exhibitor 
Impossible, foregoing Its said method only in communities whPre all com
petitors refused to lease films upon such a basis: with the purpose and 
effect of coercing anu Intimidating the exhibitor Into leasing films in 
blocks as oi'fered, and of thereby denying him the opportunity of leasing 
and exhibiting other desired films of higher quality ns llemanderl by his 
patrons: of excluding from the market and the Industry, small, tude
pendent producers and distributors: and of lessening competition and 
tending to create a monopoly In too motion-picture Industry; and 

(c) Adopted a progressive and Increasing policy of Indirectly building, buying, 
owning or otherwise controlling thenters, especially first-class, first-nm 
theaters In key eltles, to give to their best pictures first-run exhibitions 
under the most favorable conditions, to advertise and exploit the sume 
and to create a public demand therefor by the patrons of the better 
theaters in adjacent territory, and make leases for their exhibltlon indis
pensable to the successful operation of such theaters; extended suld pro
gram tar beyond the point originally e!'ltlmated by them ns neee~s.'\ry to 
enable them to establi!'h and maintain their unlawful !IO!es policy, nn'l 
to Intimidate and coPrce Independent exbli.Jitors ns above set forth: and 
threatened to buy, lease, and operate theaters in competition with exhibitors 
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refusing to lease and exhibit their films; with the Intent of perpetuating 
and making more effective their said distribution policy, of intimidating 
and coercing exhibitors Into lensing their films, and of extending their 
dominant position as producers of feature pictures of extraordinary merit 
and of complete programs equal or superior to any, to dominate the entire 
Industry; and with the result that competitors strong enough to do so 
necessarily adopted their aforesaid method of acquiring and operating 
theaters and lensing films, making it difficult far small and independent 
producers or distributors to enter or remain in the industry, destroying the 
fre€dom of exhibitors to select indiviuunl, acceptable films on merit, and 
depriving the public of the power to influence exhibitors in the choice 
of films, and of the benefit of continuous exhibition of meritol'ious and 
acceptable films only; 

With the result that competition of producers and distributors of motion· 
picture films was unduly hindered, and with a dangerous tendency to 
create for said organization and Its affiliated companies a monopoly in 
the motion-picture industry in the greater part of the United States: 

Held, That such practices, under the circumstances set forth, constituted unfai-r 
methods of competition in interstate commerce. 

Mr. William H. Fuller, Mr. Gaylord R. Hawkins, and Mr. M.A. 
Morrison for the Commission. 

Oravath, Henderson & DeGersdorf! and Mr. Gilbert H. Montague, 
of New York City, and Mr. Joseph lV. Follc, of 'Vashington, D. C., 
for Famous Players-Lasky Corporation. 

lV olf, IJloclc & Schorr, of Philadelphia, Pa., for The Stanley Co. 
of America, Stanley Dooking Corporation and Jules E. Mastbaum. 

Mr. Herman A. Mintz, of Doston, 1\fass., and Oravath, Henderson 
& DeGersdorff, of New York City, for Dlack New England Theaters, 
Inc. 

Mr. Alfred S. Barna:rd, of Atlanta, Ga., and Oravath, Hende-rson 
& DeGersdorf!, of New York City, for Southern Enterprises, Inc. 

Mr. Oharles Rosen and Mr. S. L. He-rold, of New Orleans, La., for 
Saenger Amusement Co. 

Oravath, Henderson & DeGersdorjf and Mr. E. J. Ludv,igh, of 
New York City, and iJ!r. Joseph lV. Folk, of 'Vashington, D. C., 
for Adolph Zukor and Jesse L. Lasky. 

iJ!r. Herman A. Mintz, of Doston, Mass., for Alfred S. Dlack. 
Mr. Alfred S. Barnard, of Atlanta, Ga., for Stephen A. Lynch. 
Mr. Oharles Rosen, of New Orleans, La., for Ernest V. 

Richards, Jr. 
SYNOPSis OF Co:arPLAINT 

Acting in the public interest, the Commission charged respond
ents with conspiring and confederating together to unduly hinder 
eompetition in the production, distribution and exhibition of mo
tion-picture films in interstate and foreign commerce, and to control, 
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dominate, monopolize or attempt to monopolize the motion-picture 
industry, in violation of the provis.ions of section 5 of the Federal 
Trade Commission Act, prohibiting the use of unfair methods of 
competition in interstate commerce. 

The various respondents joined in the complaint were described 
as follows: · 

The Famous Players-Lasky Corporation, organized July 19, 1916, 
under the laws of New York, with principal office and place of busi
ness in New York City, and with branch offices in the principal 
cities of the United States and in foreign countries, and engaged in 
the business of producing, leasing, distributing and exhibiting 
motion-picture films throughout the United States. 

Respondent Realart Pictures Corporation, which was caused to 
f.top business and to merge with the Famous Players-Lasky Corpora
tion under New York laws, was incorporated under the laws of 
Delaware and was organized or incorporated by respondents Zukor, 
I .. asky and the Famous Players Corporation on or about May 28, 
1919, as a part of the conspiracy above charged, as more fully here
inafter set forth. 

The Stanley Cornpany of Arnerica.-A holding company incor
porated under the laws of Delaware, with principal office and place 
of business in Philadelphia, and owning all or a part of the stock of 
various corporations owning or controlling and operating motion 
pictures throughout the States of Pennsylvania, Delaware, and New 
Jersey and also owning all the stock of respondent Stanley Booking 
Corporation. 

Stanley Booking Corporation.-A New York corporation with 
principal office and place of busine,ss in Philadelphia, engaged in 
booking motion pictures for theaters throughout the States of Penn
sylvania, Delaware, and New Jersey. 

Black New England Theaters, Inc.-A Delaware corporation with 
principal office and place of business in Boston and a holding com
pany owning the E>tock of various corporations owning or controlling 
and operating motion-picture theaters in Maine, New Hampshire, 
Vermont, Massachusetts, Rhode !;;land, and Connecticut. 

Southern Enterprises, Inc.-A Delaware corporation organized in 
the Spring of 1919 by respondent Zukor and Lasky and respondent 
Famous Players-Lasky Corporation (also owner of all its stock), 
with principal office and place of business in Atlanta, and a holding 
company owning all or part of the stock of various corporation,s 
owning or controlling and/or operating motion-picture theaters 
throughout the States of North Carolina, South Carolina, Georgia, 
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Florida, Alabama, Mississippi, Louisiana, Texas, Arkansas, Okla
homa, and Tennessee. 

Saenger Amwement Co.-A Louisiana corporation, with principal 
office and place of business in New Orleans, and engaged in owning or 
controlling, operating and booking motion-picture theaters through
out the States of :Mississippi, Louisiana, and Texas and parts of 
Florida and Arkansas. 

Adolph Zukor, president of respondent Famous Players-Lasky 
Corporation ,since its organization, and its directing personality. 

Jesse L. Lasky, vice president of said corporation, ever since its 
organization, in charge of production. 

Jules Mastbaum, citizen of Pennsylvania and president and prin
cipal stockholder of respondent Stanley Co. of America. 

Alfred S. Black, a citizen of Maine and, at the commencement of 
the proceeding, president of respondent Black New England The
aters, Inc. 

Stephen A. Lynch, a citizen of Atlanta, Ga., and president of 
respondent Southern Enterprises, Inc. 

Erne,st V. Richards, Jr., a citizen of Louisiana and vice preside~t, 
general manager and directing personality of respondent Saenger 
Amusement Co. 

The various steps and acts charged in the complaint as a part of 
the alleged conspiracy follow: 

Acquisition by respondents Zukor and Lasky, in 1916 through 
respondent Famous Players-Lasky Corporation organized in that 
year, of the entire stock and capital of the Jesse L. La;;ky Feature 
Play Co., Inc., the Famous Players Film Co., and Bosworth, Inc., 
then among the leading producing concerns in the motion-picture 
industry, and the transfer of the physical assets of said three cor
porations to respondent Famous Players-Lasky Corporation, follow
ing which said three corporation.s were dissolved and ceased doing 
business. 

Incorporation by respondents Zukor, Lasky and Famous Players
Lasky Corporation on or about July 29, 1916, under the laws of New 
York, of the Artcraft Pictures Corporation, which engaged in dis
tributing motion-picture films featuring actors and actresses of great 
popularity, theretofore featured in films produced by the aforesaid 
Lasky Feature Play Co., Inc., or Famous Players Film Co., and dis
tributed under contract between said producing companies and the 
Paramount Pictures Corporation, at the time the principal agency 
tngag£>d exclusively in distributing and leasing motion-picture films 
to exhibitors throughout the United States with facilities for nation
wide distribution, and advertising its business under its well-known 
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and established trade-mark name "Paramount" and under a long
time contract with said Lasky Feature Play Co., Famous Players 
Film Co., and Bosworth, Inc., for the distribution through it ex
clusively of all films produced by ~aid three corporations; distribution 
of the aforesaid films by such Artcraft Pictures Corporation being in 
competition with said Paramount Pictures Corporation. 

Causing the entire stock and capital of said Paramount Pictures 
Corporation and said Artcraft Pictures Corporation to be acquired 
by the Famous Players-Lasky Corporation, and all of the physical 
assets of the said first two corporations to be transferred to the 
Famous Players-Lasky Co. and said corporations to be dissolved and 
to cease doing business, following which the Famous Players-Lasky 
Corporation," in addition to producing motion-picture films, engaged 
in releasing and distributing such films directly to exhibitors, and 
extensively advertised and held out to the trade and the general 
public all pictures thereafter distributed by it as ' Paramount Pic
tures tor 'Artcraft Pictures' or 'Paramount-Artcraft Pictures'·" 

,Causing said Famous Players-Lasky Corporation to inaugurate, 
establish and maintain a policy of affiliating with it independent pro
ducers of motion-picture films whose products were of such quality 
and popularity that they were in great demand, and, by its contracts 
for distribution with them controlling all the terms and conditions 
through the lease, distribution and exhibition of film of such affiliated 
producers, which film it nationally advertised and displayed to ex
hibitors of the public as "Paramount" pictures. 

Holding out to the trade and general public the Realart Pictures 
Corporation, which said Zukor, Lasky and Famous Players-Lasky 
Corporation caused to be incorporated, and which engaged in dis
tributing and leasing films produced by the Famous Players-Lasky 
Corporation and affiliateu producers to exhibitors throughout the 
United States, and maintained branch offices or exchanges and selling 
organizations wholly separate and distinct from those of the Famous 
Players-Lasky Corporation, and long concealed the latter's ownership 
and control of it, for the purpose of deceiving exhibitors, and adver
tised and held itself out generally as wholly independent, for the 
purpose and with the effect of deceiving exhibitors who did not desire 
to exhibit motion pictures produced by said Zukor, Lasky or Famous 
Players-Lasky Corporation or their affiliations, but did so lease and 
exhibit its films in the belief that they were not made or controlled 
by said Zukor, Lasky or Famous Players-Lasky Corporation; re
spondents subsequently and since the filing of the complaint causing 
said Realart Corporation to cease business aJlq transfer its phyiscal 
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assets to the said Famous Players-Lasky Corporation and to merge 
therewith under the laws of New York. 

In addition to charging respondents Zukor, Lasky and the Famous 
Players-Lasky Corporation with the acts, above set forth, pursuant 
to tlie conspiracy charged, the complaint charged all the respondents 
joined herein, with entering into a progressive program consistently 
adhered to of acquiring or controlling, in pursuance of the afore
said conspirn.cy, "by purchase or otherwise, motion-picture theaters 
throughout the United States, and more particularly first-run the
aters, and of compelling and coercing exhibitors throughout the 
United States to book and exhibit all the motion-picture films pro
duced or distributed by Famous Players-Lasky Corporation; and of 
inducing and compelling such exhibitors to book a substantial number 
of "block " of films by refusing to lease a given film or films, unless 
the exhibitors also book a substantial number or "block" of other 
films, the exhibition of all of which will take up either the whole or 
a large portion of their available exhibiting time and close their thea
ters to the films of producers or distributors who are competitors of 
so.id Famous Players-Lasky Corporation; arid the respondents, 
Adolph Zukor, Jesse L. Lasky and Famous Players-Lasky Corpora
tion procured millions of dollars to put said program in successful 
operation. 

"As a result of the carrying out of said progressive program of 
acquiring or controlling first-run theaters and compelling exhibitors 
to Look all or a substantial 'block' of its product, Famous Players
Lasky Corporation has unduly hindered and is unduly hindering 
competitors, in that competitor producers and/or distributors are 
unable to procure the first run showings for their product that are 
essential to the financially successful motion-picture producer as 
heretofore alleged; and by and through all of the acts hereinbefore 
alleged said Adolph Zukor, Jesse L. Lasky and Famous Players
Lasky Corporation have built up and now possess and exercise a 
dominating control over the motion-picture industry that has a 
dangerous tendency to give them a complete monopoly therein. 

"As a further result thereof Famous Players-Lasky Corporation is 
the largest theater owner in the world, and in one week in the year 
1V20 more than 6,000 American theaters, or approximately one-third 
of all the motion-picture theaters in the United States, showed noth
ing but Paramount pictures, and about 67 cents of every dollar that 
Was paid to enter motion-picture theaters was paid to enter those 
theaters which displayed Paramount pictures. 

" In acquiring or controlling, and in attempting to acquire or 
control, motion-picture theaters, the respondent conspirators have 
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coerced and intimidated and attempted to coerce and intimidate 
motion-picture theater owners or exhibitors by divers means and 
methods among which were the following, to wit: 

" (a) Threatening to build or lease and/or operate theaters in com
petition with exhibitors who refused to sell or lease their houses; 

" (b) Threatening to cut off or interfere with the film service of 
such exhibitors who refused to so sell or lease their theaters; 

" (c) Secretly offering higher rentals, effective upon expiration of 
leases held by exhibitors who refused to sell or lease such theaters; 

"(d) Temporarily reducing the price of admission charged by thea
ters owned or controlled by the respondents, below that charged by 
exhibitors who refused to sell or lease their theaters. 

"In compelling or attempting to compel independent exhibitors to 
book and exhibit the motion-picture films produced or distributed by 
Famous Players-Lasky Corporation, these respondent conspirators 
have coerced and intimidated, and attempted to coerce and intimi
date, exhibitors by various means and methods, among which are the 
following, to wit: 

" (a) Threatening to build or lease and/or operate theaters in com
petition with independent exhibitors who refused to book and exhibit 
such films; 

"(b) Interfering with the film service of such independent exhibi
tors and causing the cancellation of contracts for service between 
such exhibitors and producers; 

" (c)· Disparaging independent exhibitors who refused to exhibit 
such pictures, by means of advertisements placed in newspapers cir
culated throughout the territory in which such independent exhibi
tors' theaters were located. 

"(d) Inducing, and seeking to induce, independent exhibitors who 
had contracts of release for the exhibition of motion-picture films 
produced by competitor producers, to cancel such contracts or refuse 
to make such contracts, by offering to give and giving such exhibitors, 
motion-picture films produced and distributed by Famous Players
Lasky Corporation, for nominal sums of money, or free of charge. 

"And in furthering and carrying out the aforesaid conspiracy, said 
respondents have used various other fraudulent and unfair methods 
to exclude competitors from producing, distributing or exhibiting 
their motion-picture films." 

According to the complaint, "the acts, practices, and things done as 
hereinbefore alleged, have unduly hindered and are now unduly hin
dering, the competition in interstate commerce of competing pro
ducers and distributors of motion-picture films; and said acts, prac
tices, and programs, carried out as hereinbefore alleged, have a dan-



l"A:MOUS PLAYERS-LASKY CORPORAtiON Et AL. 195 

187 Findings 

gerous tendency to create for said Famous Players-Lasky Corpora
tion and its affiliated companies, a monopoly in the motion-picture 
industry in the greater part of the United States; all of which is in 
violation of Section 5 of an act of Congress entitled, 'An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,' approved September 26, 1914." 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 
the Federal Trade Commission issued and served its amended com
plaint upon the respondents above named, charging them and each 
of them with violations of said act. 

The respondents filed their amended answers to the said amended 
complaint herein through their attorneys, whereupon hearings were 
had before an examiner of the Federal Trade Commission. During 
the course of such hearings, evidence was introduced herein by the 
attorneys for the Commission and respondents, respe.ctively. Such 
evidence was duly certified and forwarded to the Commission. Briefs 
have been filed herein by the attorneys for the Commission and the 
respondents, respectively. 

This matter came on for final hearing before the Commission upon 
briefs and oral argument by counsel for the Commission and re
spondents, and the Commission having heard arguments of counsel 
and having duly considered the briefs filed herein and the evidence in
troduced herein, and being fplly advised in the premises, is of the 
opinion that the method of competition and the acts, policy and 
practices of respondents, Famous Players-Lasky Corporation, Adolph 
Zukor and Jesse L. Lasky as al14\ged in the amended complaint and 
established by the evidence herein are in violation of, and prohibited 
by, said Federal Trade Commission Act. Wherefore, the Commission 
now makes this its report in writing as to said respondents, Famous 
Players-Lasky Corporation, Adoplh Zukor and Jesse L. Lasky, stat
ing herein its findings as to the facts and its conclusion thereon. 
The Commission finds the facts established by the evidence to be as 
follows: 

FINDINGS AS TO FACTS 

PARAGRAPH 1. The respondent Famous Players-Lasky Corporation 
is a corporation organized July 19, 1916, under and by virtue of the 
laws of the State of New York, with its principal office and place of 
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business located in the City and State of New York, and with branch 
offices in the principal cities of the United States, and in foreign 
countries, engaged in the busines!i of producing, leasing, distributing 
and exhibiting for profit motion-picture films throughout the United 
States and foreign countries, in direct competition with other persons, 
firms, copartnerships and corporations similarly engaged, and the 
respondent Adolph Zukor is now, and ever since its organization has 
been, the president of said corporation and its dominating personage, 
and the respondent Jesse L. Lasky is now, and ever since its organiza
tion has been, vice president of said corporation in charge of 
production. 

PAn. 2. In the prosecution of its business respondent Famous 
Players-Lasky Corporation owns and operates studios located in 
the city of Los Angeles, State of California, and in New York City, 
State of New York, where it makes or produces motion-picture films; 
in the production of motion-picture films large quantities of unex
posed negative stock celluloid films are shipped from other States to 
the studios; at the studios and on" location" scenes are photographed 
upon reels of negative stock celluloid film and the exposed negative 
stock film is developed and fixed, and at least one positive print made; 
the negative film is then shipped from the studios to laboratories 
located in the same State or in other States, from which many posi
tive prints are made, and it is practicable and customary to print us 
many of the latter as may be necessary to supply the demand for the 
films; when the positive prints are projected through a cinemato
graph machine upon a screen there is then depicted what is com
monly known as a motion picture. In connection with the photo
graphing of the scenes in the studios tespondent Famous Players
Lasky Corporation employs numerous actors, actresses, directors, 
continuity and title writers, camera men, designers and other artists 
and artisans, who are assembled from different States of the United 
States, and also causes a large amount of scenery, paraphernalia, cos
tumes and similar stage properties to be moved and transported from 
different States in the United States in and to said studios. Said 
respondent, from its principal office in New York City, by and 
through correspondence, traveling salesmen, and its said branch 
offices or exchanges, makes and enters into contracts of lease with the 
owners of motion-picture theaters for the exhibition of said positive 
prints in said theaters throughout the United States and foreign 
countries. After the positive prints are produced in the laboratories 
as aforesaid, respondent Famous Players-Lasky Corporation causes 
them to be packed in metal containers, moved and transported by 
common carriers to its various branch offices or exchanges, und from 
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there to the owners of motion-picture theaters in the principal cities 
and towns of the United States and in foreign countries, including 
motion-picture theaters in the several States of the United States 
0\vned or controlled by said respondent, directly or indirectly, where 
they are projected through a cinematograph machine upon a screen 
and exhibited to the public for profit, after which they are movec1 
and transported to other theaters in uifferent States and countries for 
like exhibition; and there is continuously, and has been at all times 
herein mentioned, a constant current of trade and commerce in such 
motion-picture films between and among the several States of the 
United States and foreign countries, and more particularly, from 
different States of the United States, through other States, in and to 
said city and State of New York and the city of Los Angeles, State 
of California, and therefrom, through and into other States of the 
United States and foreign countries. 

PAR. 3. In the motion-picture industry theaters are known as 
"first-run" and "repeat-run" houses, the first-run theaters being 
those in which occurs the jnitial presentation of pictures in certain 
generally defined territories or localities and approximately 50 per 
<.'ent of the revenue from a film is derived from first-run showings 
within six months from the date of its release, and the remaining 
revenue from second and repeat runs in other theaters, extenuiug 
over a period of two or three years. An "exhibitor" is one who 
is engaged for profit in the business of displaying motion pictures 
to the public. The "booking" of a motion picture is the making of 
a contract of lease between the producer or distributor thereof and 
the exhibitor, whereby the latter is given the right to make public 
exhibitions thereof. A picture is" released " when it has been finally 
11erfected and placed in the hands of distributing agencies for 
delivery to theaters. To facilitate the delivery of motion-picture 
films to exhibitors, most producers have established branch offices 
throughout the United States and in foreign countries, known as 
" exchanges," where negotiations for the booking of films are con
ducted with exhibitors, and these exchanges are located in the pdnci
pal cities in the various sales districts throughout the United States; 
from these "exchange" offices service is given to smaller cities and 
towns within the adjacent territory, and all business between ex
hibitors and producers or distributors is conducted by or through 
such "exchange" offices, and the cities wherein are located the ex
change offices thereby become the keystone around which center all 
activities in its sales district, and they have become and in the trade 
are known as "key cities." The successful booking of a motion pic
ture in a given territory is de,pendent lar~ely upon its showing in 
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the first-run theaters in that territory, because exhibitors in adjacent 
territory are to a large extent governed in booking a motion picture 
film, by its showing .in such first-run theaters, and in order to insure 
the successful booking of a film .in a given territory, it must first 
have a showing in a first-run theater in that territory. 

PAR. 4. Respondent The Stanley Co. of America is a Delaware 
corporation with its principal office and place of business in the city 
of Philadelphia, State of Pennsylvania, and is a holding company 
owning the whole or a part of the capital stock of various corpora
tions which own or control, and operate, motion-picture theaters 
throughout the States of Pennsylvania, Delaware, and New Jersey, 
and said The Stanley Co. of America owns all of the capital stock 
of the respondent Stanley Booking Corporation, hereinafter named. 

Stanley Booking Corporation is a New York corporation with its 
principal office and place of business located in the city of Philadel
phia, State of Pennsylvania, and is engaged in the business of book
ing motion pictures for theaters throughout the States of Pennsyl
vania, Delaware and New Jersey. 

The respondent Jules Mastbaum is a citizen of Pennsylvania and 
is president and the principal stockholder of the Stanley Co. of 
America. 

Respondent Black New England Theaters, Inc., is a Delaware 
corporation with its principal office and place of business located in 
the city of Boston, State of Massachusetts, and is a holding company 
owning the capital stock of various corporations which own or con
trol, and operate, motion-picture theaters throughout the States of 
Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, and 
Connecticut, and the respondent Alfred S. Black, a citizen of the 
State of Maine, was at the time of the commencement of this pro
ceeding its president. 

Respondent Southern Enterprises, Inc., is a corporation that was 
organized in the spring of 1919 by the respondents Adolph Zukor 
and Jesse L. Lasky and Famous Players-Lasky Corporation, herein
after named, under the laws of the State of Delaware, with its prin
cipal office and place of business located in the city of Atlanta, State 
of Georgia, and is a holding company owning the whole or a part of 
the capital stock of divers corporations ''hich own or control, and/or 
operate, motion-picture theaters throughout the States of North 
Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, 
Louisiana, Texas, Arkansas, Oklahoma, and Tennessee, and all of the 
capital stock of said Southern Enterprises, Inc., is owned by respon
dent Famous Players-Lasky Corporation; and the respondent Stephen 
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A. Lynch, a citizen of the city of Atlanta, State of Georgia, is presi
dent of said Southern Enterprises, Inc. 

Respondent Saenger Amusement Co. is a Louisiana corporation, 
with its principal office and place of business in the city of New 
Orleans, State of Louisiana, an<\ is engaged in the business of owning 
or controlling, operating and booking, motion-picture theaters 
throughout the States of Mississippi, Louisiana, and Texas and parts 
of Florida and Arkansas, and the respondent Ernest V. Richards, 
jr., a citizen of the State of Louisiana, is its vice president, general 
manager and directing personality. 

PAR. 5. The respondents Adolph Zukor, Jesse L. Lasky and 
Famous Players-Lasky Corporation have conspired and confederated 
together and from time to time with other persons unduly to hinder 
competition in the production, distribution and exhibition of motion
picture films in interstate and foreign commerce and to control, 
dominate, monopolize or attempt to monopolize the motion-picture 
industry. 

PAR. 6. Among the leading producing concerns in the motion-picture 
industry in the spring of the year 1915 were Jesse L. Lasky Feature 
Play Co., Inc., a New York corporation, Famous Players Film Co., 
a Maine corporation, and Bosworth, Inc., a California corporation, 
all of whom were engaged in producing motion-picture films in 
competition with each other for lease and exhibition in all the States 
of the United States and in foreign countries. Paramount Pictures 
Corporation of New York was engaged exclusively in the business 
of distributing motion-picture films, and under the provisions of 
certain written agreements entered into on or about March 1, HJ15, 
between it and said Jesse L. Lasky Feature Play Co., Inc., Famous 
Players Film Co. and Bosworth, Inc., said Paramount Pictures Cor
poration was given the exclusive right for a term of 25 years to, and 
did, distribute all motion-picture films produced by the three above
named corporations respectively, and said Jesse L. Lasky Feature 
Play Co., Inc., Famous Players Film Co. and Bosworth, Inc., re
leased and distributed all motion-picture films produced by them 
through said Paramount Pictures Corporation. At that time said 
Paramount Pictures Corporation was the principal agency engaged 
~xclusively in distributing and leasing motion-picture films to exhib
itors throughout the United States that possessed facilities for nation
wide distribution, and in distributing and leasing such motion
picture films advertising in connection therewith was done by the 
Paramount Pictures Corporation, and its trade-mark name of "Para
mount Pictures " was featured and became well known and estab
lished among exhibitors and the motion-picture theater public. 



200 FEDERAL TRADE COMMISSION DECISIONS 

Findings 11 F T.C. 

Said three corporations, to wit: Jesse L. Lasky Feature Play Co., 
Inc., Famous Players Film Co. and Bosworth, Inc., were engaged in 
the production and distribution of a certain class of motion-picture 
films of high literary and dramatic quality and merit, known to the 
trade as feature pictures, as distinguished from short subjects. Fea
ture pictures consist of four or mor; reels; short subjects consist of 
less than four reels and are of small literary or dramatic merit. Said 
three corporations were the only producers of feature pictures as 
herein described in the United States, until the incorporation of 
Morosco Photo Play Co. on September 1, 1914. 

Said Famous Players Film Co. was dominated by respondent 
Adolph Zukor, who was its organizer and president. Said Jesse L. 
Lasky Feature Play Co. was dominated by respondent Jesse L. 
Lasky, who caused it to be organized.. Bosworth, Inc., was also 
engaged in the production of the same grade and quality of films. 

Said respondents desired and purposed to, and did, create a com
bination o:f producers of feature pictures; that was to produce and 
offer for lease, and l'ease, to exhibitors full programs of motion
picture films. A program of pictures is 104 pictures available for 
lease and exhibition in any period of 52 weeks, or an exhibition 
year. The same is sufficient to use all the available exhibition time 
of an exhibitor during such period. Only a combination o:f then 
existing producers and distributors was able to produce and dis
tribute a program of films, no single producer having capacity there
for. The saTe of a program to exhibitors by such a combination was 
intended to, and necessarily did, exclude such exhibitor from leasing 
or exhibiting films produced or distributed by a competitor or 
competitors.. Such sales necessarily lessen competition in the lease 
of films, tending to create a monopoly therein, and exclude from 
the market small and independent producers, and all producers of 
films who were not able to furnish complete programs to their 
patrons. 

Said Famous Players Film Co., so dominated by respondent 
Adolph Zukor; said Jesse L. Lasky Feature Play Co. so dominated 
by respondent Jesse L. Lasky; and said Bosworth, Inc., conspired 
and confederated together to create, and did create, a combination in 
restraint of competition and trade in the production and distribu
tion of motion-picture films and to create a monopoly in the pro
duction and distribution of moving-picture films in the United 
States and in foreign countries. In furtherance of said unlawful 
combination they, on May 15, 1914, entered into certain written 
agreements with Paramount Pictures Corporation, a corporation 
organized under the laws of the State of New York, for the distri-
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bution for them of all films produced by them all, the total number 
so to be distributed constituting to each exhibitor a full program 
of 104 pictures, which said producers agreed to produce and furnish 
for said purpose. Said producers by said combinatio~ did create 
in and for themselves a complete monopoly for the production and 
distribution of feature picture films in the United States, which 
monopoly continued for more than one year before any competition 
was developed by any other producer. September 1, 1914, 'Morosco 
Photo Play Co. was incorporated under the domination of said 
Bosworth, Inc., for the production of feature picture films. 

Said Paramount Pictures Corporation was organized May 8, 1914, 
by distributors of motion picture films as a National agency for the 
distribution of such films. The incorporators of said Paramount 
Co. and the owners of said corporation denominated in said busi
ness as franchise holders thereof, were nine certain corporations so 
engaged in distributing films. The word "films" in these findings 
is used at all times to mean moving-picture films to be used as above 
set forth in the exhibition to the public of mqtion pictures. 

Said contracts with Paramount Pictures Corporation for the ex
clusive distribution of the product of said three producers were for 
a period of 5 years, which contract was, on March 1, 1915, super
seded by a like contract for 25 years from said date. 

Said Paramount Co. thereafter acquired 51 per cent of the capital 
stock of the nine corporations that were its own franchise holders. 
Thereafter,·respondents Zukor and Lasky, acquired 50 per cent of 
the capital stock of said Paramount Co. 

Respondents Zukor and Lasky in furtherance of said unlawful 
conspiracy and for the purpose and with the intent of perpetuating 
the same and making it more effective and of creating a convenient, 
permanent and efficient instrumentality for the maintenance and oper
ation of said unlawful conspiracy, caused respondent, Famous Play
ers-Lasky Corporation, to be incorporated under the laws of the 
State of New York on July 19, 1916. Said corporation is, by the 
terms of its charter, primarily a holding company organized ex
pressly by its charter to acquire and hold the capital stock of said 
Famous Players Film Co. and said Jesse L. Lasky Feature Play 
Co. and of other domestic and foreign corporations. Said respond
ent corporation was, by its said charter, authorized also to carry on 
all branches of the motion picture industry to wit: 

To produce films; to distribute them; to build, buy, own and con
trol theaters for the exhibition of films. As a part of said original 
purpose of said Zukor and Lasky said new corporation was also to 
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acquire and hold the capital stock of said two corporations, to wit: 
Bosworth, Inc., and Morosco Photo Play Co. 

In furtherance of said unlawful conspiracy, and to effectuate said 
purpose of the incorporation of respondent Famous Players-Lasky 
Corporation, respondents Zukor, ·Lasky and said corporation caused 
the transfer to said Famous Players-Lasky Corporation of all the 
capital stock of said Famous Players Film Co., of said Jesse L. 
J ... asky Feature Play Co., of said Bosworth, Inc., and of said Morosco 
Photo Play Co.; caused all physical assets of said corporations to 
be transferred to said Famous Players-Lasky Corporation and said 
four corporations to be dissolved and to cease doing business. The 
respective dates of the events above enumerated are: 

June 1, 1912.-Famous Players Film Co., Inc. 
July 31, 1913.-Bosworth, Inc. 
November 26, 1913.-J esse L. Lasky Feature Play Co., Inc. 
May 8, 1914.-Paramount Pictures Co., Inc. 
May 15, 1914.-Contracts between Famous Players Film Co., The 

Lasky Corporation and Bosworth, Inc., with the Paramount Co. 
for the distribution by the Paramount Co. of all pictures produced 
by said three producers for a period of five years from August 
31, 1914. 

September 1, 1914.-lforosco Photo Play Co., Inc. 
March 1, 1915.-Said distribution contract with the Paramount 

Co. extended for a period of 25 years from March 1, 1915. 
May 2, 1915.-Paramount Pictures Corporation acquired 51 per 

cent of the capital stock of the nine corporations that were its 
franchise holders. 

May 20, 1916.-Zukor and Lasky acquired 50 per cent of the 
capital stock of the Paramount Co. 

July 19, 1916.-Famous Players-La~ky Corporation incorporated 
and acquired the stock of Famous Players Film Co. and Jesse L. 
Lasky Feature Play Co. Acquisition of the stock of Bosworth, Inc., 
and Morosco Photo Play Co. by Famous Players-L~ky Corpora
tion was contemplated but the actual acquisition was deferred until, 
and consummated on, November 7, 1916. 

PAn. 7. In further pursuance of the conspiracy described in para
graph 5 hereof, and as a part thereof, the respondents Adolph Zukor, 
Jesse L. Lasky, and Famous Players-Lasky Corporation, on or about 
July 29, 1916, caused to be incorporated under the laws of the State 
of New York the Artcraft Pictures Corporation, which immediately 
engaged in distributing motion picture films in competition with said 
Paramount Pictures Corporation, which motion-picture films fea
tured actors and actresses who had attained great popularity with 
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the public, and who had theretofore been featured in motion picture 
films produced by said Jesse L. Lasky Feature Play Co., Inc., or said 
Famous Players Film Co. and distributed by said Paramount Pic
tures Corporation under said contract. Thereafter, to further carry 
out the conspiracy charged in paragraph 5 hereof, and as a part 
thereof, the respondents, Adolph Zukor, Jesse L. Lasky and Famous 
Players-Lasky Corporation caused the whole of the stock and share 
capital of said Paramount Pictures Corporation and said Artcraft 
Pictures Corporation to be acquired by said Famous Players-Lasky 
Corporation and all of the physical assets of each of said corpora
tions to be transferred to said Famous Players-Lasky Corporation 
and said corporations to be dissolved and to cease doing business. 
Thereafter said Famous Players-Lasky Corporation, in addition to 
producing motion-picture films engaged in releasing and distributing 
such films directly to exhibitors, and extensively advertised and held 
out to the trade and the general public all pictures thereafter dis
tributed by it as "Paramount Pictures" or "Artcraft Pictures" or 
"Paramount Artcrnft Pictures". All subsequent acts of respondents 
Adolph Zukor, Jesse L. Lasky and Famous Players-Lasky Corpora
tion, as set forth in these findings were in pursuance and furtherance 
of said unlawful conspiracy as found in the fifth paragraph of these 
findings. 

PAR. 8. In March, 1917, certain 26 exhibitors of motion-picture 
films, who operated theaters in the severaL States of the United 
States, were operating theaters of the higher grades and qualities, 
seeking the patronage of the more dis~riminating and exacting 
patrons of moving-picture theaters. To maintain the high standards 
of their said several theaters, it was necessary for said exhibitors to 
lease and exhibit only films of the higher qualities and grades, and 
to refrain from the exhibition of films of lower qualities or which 
were not acceptable to their patrons. During March, 1917, said 26 
exhibitors, in order to resist the said policy of lensing programs of 
films, as distinguished from freedom of choice to lease individual 
films on merit, and to meet the demands of patrons for the exhibition 
only of films acceptable to such patrons, organized a corporation 
popularly known as "First National" to be an instrumentality for 
the procurement of films freely chosen and leased upon individual 
merit. Said " First National " became and was the only factor in 
the national distribution of films that Mr. Zukor and Mr. Lasky 
regarded as at all formidable to Famous Players-Lasky Corporation. 

Respondent Zukor endeavored to form a combination with First 
National by which the latter would produce no films, exhibit no films 
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other than those produced by Famous Players-Lasky Corporation, 
nnd finally, become subsidiary to, or merge with, Famous Players
Lasky Corporation. To that end, said Zukor endeavored to induce 
its officers to enter the service of Famous Players-Lasky Corporation, 
deserting First National. Failing in that he openly threatened to 
purchase a sufficient number of its franchises to control its action. 
In pursuance of such purpose, said Zukor in the fall of 1919 induced 
one Hulsey, reputed to be the strongest of the franchise holders in 
First National, to desert First National and enter employment under 
the control of Mr. Zukor. As a defense against said attack upon it, 
First National reincorporated upon a basis intended to prevent said 
Zukor from obtaining control of its officers and its activities. Then 
and thereafter, said Zukor, Lasky and Famous Players-Lasky Cor
poration, in pursuance of said purpose and threat, entered upon and 
have at all times pursued the settled policy of obtaining by affiliation, 
or otherwise, the control of the prominent and powerful men and 
corporations who constitute First National and are what are known 
as its franchise holders. Said respondents have thus affiliated with 
themselves, employed or by other means secured the virtual coopera
tion of the franchise holders of said First National in the fol
lowing cities, controlling the territories severally adjacent thereto, 
to wit: 

Boston, Mass., Philadelphia, Pa., Cleveland, Ohio, Chicago, Ill., 
Detroit, Mich., St. Louis, Mo., Des Moines, Iowa, New Orleans, La., 
Dallas, Tex. 

PAR. 9. Hespondents Adolph Zukor, Jesse L. Lasky and Famous 
Players-Lasky Corporation caused to be incorporated, on or about 
May 28, 1910, under the laws of the State of Delaware, Realart Pic
tures Corporation, with a capital stock of 10,000 shares without nomi
nal or par value, of which 5,000 shares were issued to and owned by 
Famous Players-Lasky Corporation, and its principal office to be 
established in the city of New York, State of New York. Said Real
art Pictures Corporation thereupon engaged in distributing and leas
ing, as aforesaid, to exhibitors throughout the United States, motion
picture films produced by said Famous Players-Lasky Corporation, 
or its said affiliated producers, and the respondents Adolph Zukor, 
Jesse L. Lasky, and Famous Players-Lasky Corporation caused said 
Realart Corporation to open and maintain branch offices or exchanges 
and selling organizations wholly separate and distinct from that of 
said Famous Players-Lasky Corporation. Many exhibitors who did 
not desire to lease or exhibit motion picture films produced by said 
Adolph Zukor, or Jesse L. Lasky, or Famous Players-La.sky Cor
poration, or any of their affiliations, did lease and exhibit to the 
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public motion-picture films leased and distributed by Realart Pic
tures Corporation, in the belief that the same were not made, pro
duced or controlled by the respondents Adolph Zukor, Jesse L. 
Lasky, or Famous Players-Lasky Corporation. Since the date of 
the filing of the original complaint in this proceeding said respond
ents Adolph Zukor, Jesse L. Lasky and Famous Players-Lasky 
Corporation have caused .Realart Pictures Corporation to cease 
doing business and to transfer all of its physical assets to Famous 
Players-Lasky Corporation and to merge with Famous Players
Lasky Corporation under the laws of the State of New York as in 
such case made and provided. 

PAR. 10. On July 22, 1919, respondents Zukor, Lasky and Famous 
Players-Lasky Corporation, had b~come, long had been, and still 
Were, the dominant power in the moving-picture industry. Said cor
poration produced feature picture films of high quality and merit 
and other films of the higher and better qualities, suitable for exhi
bition in the better theaters and to patrons of discriminating and 
exacting taste. It produced films sufficient to offer, and lease, to the 
exhibitors of the country complete programs. Its product comprised 
certain films of extraordinary merit for .which there was growing 
imperative demand by patrons of moving-picture theaters. Its com
plete program was equal or superior to any complete program being 
offered by other distributors of films, but its program included films 
of lesser merit which were not suitable for exhibition in the best 
theaters, and for which there was little or no demand among the 
patrons of such theaters. To meet the demands of his patrons, an 
exhibitor operating a theater charging higher prices of admission 
and appealing to patrons of discriminating taste was compelled to 
exhibit such films of unusual merit and for which there had been so 
created a great demand, but was subject to adverse criticism by his 
patrons and to financial loss, when he also exhibited said films of 
lower qualities. To maintain the standard of his theater and the 
favor of his patrons, an exhibitor catering to discriminating patrons 
found it necessary to exhibit the better films of respondent, Famous 
Players-Lasky Corporation, and also the films of other producer
distributors of films, exercising therein a discriminating freedom of 
choice. 

On July 22, 1919, the board of directors of Famous Players-Lasky 
Corporation under the domination of respondents Zukor and Lasky, 
for the purpose of modifying, perpetuating and making more effec
tual its said distribution policy as distinguished from the lease of 
individual pictures, and for the purpose of intimidating and coercing 
exhibitors to lease and exhibit films produced and distributed by 
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Famous Players-Lasky Corporation, adopted a progressive and 
increasing policy of building, buying, owning or otherwise con
trolling theaters, especially first-class, first-run theaters in key cities 
to be used to give to the best picture films produced by Famous 
Players-Lnsky Corporation first-run exhibitions under the most 
favorable conditions, to advertise and exploit said films, create a pop
ular demand for their exhibition by the patrons of the theaters of the 
better class in territories adjacent to said several key cities, and to 
make leases for their exhibition indispensable to the successful opera
tion of such class of theaters. At said time said respondents occupied 
a dominant position in the moving-picture industry, except the opera
tion of theaters. It was the openly and publicly avowed purpose of 
said respondents, by said policy of theater ownership and operation, 
to dominate the entire moving-picture industry, purchasing increas
ing numbers of theaters below the grade of first-run theaters and 
coercing independent exhibitors to lease and exhibit films produced 
and distributed by Famous Players-Lasky Corporation. 

Famous Players-Lasky Corporation adopted the fixed method of 
leasing, and does lease, its films under a system known in the trade 
as "block booking". Under such plan films are offered in "blocks " 
only. A block is a group of films offered as a whole. The number 
of films in a block is not uniform. The numbers most frequently 
offered are sufficient to occupy the available exhibition time of a 
theater. for three months or for one year. Such blocks contain 13 
or 26 films, or 52 or 104 films according to whether the theater changes 
films once or twice a week. The individual films in blocks being 
offered at any time are not always identical. Films are included 
in a block offered to an exhibitor which the agent of Famous Players
Lasky Corporation chooses for that purpose, and which he deems 
to be within the revenues of the exhibitor. A block is so constituted 
as to contain certain films which the exhibitor feels compelled to 
lease and exhibit and also other films of lower quality which the 
exhibitor does not desire to lease and exhibit and which the exhibitor 
considers to be unacceptable to his patrons. 

Respondent Famous Players-Lasky Corporation has maintained 
and still maintains said unfair distribution policy. It offers to lease, 
and does lease, blocks of films as such, the exhibitor taking all as 
offered or none. If an exhibitor declines to take all, the block is suc
cessively offered to his competitors until a sale is made. As an 
alternative, Famous Players-Lasky Corporation sometimes offers to 
permit an exhibitor, who declines to lease a block, to lease less than 
the whole block at prices so high as to make it impossible for him 
successfully to compete with rival theaters, to wit: At prices arbi-
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trarily fixed at from 50 to 75 per cent higher than the estimated 
prices of such films as parts of the block. The purpose and effect of 
such alternative offer is to coerce and intimidate an exhibitor into 
surrendering his free choice in the leasing of films and into leasing 
films in blocks as offered, thereby denying to such exhibitor the op
portunity or privilege of leasing and exhibiting certain other films 
of higher qualities and which such exhibitor's patrons demand and 
which such exhibitor desires to exhibit. Only in case all competitors 
in any community refuse to lease a block of films does Famous 
Players-Lasky Corporation lease for use in that community the films 
contained in such block upon some other basis to be arrived at by 
negotiation between the sales agent of Famous Players-Lasky Cor
poration and the exhibitor. 

The purpose and necessary effect of such distribution policy is to 
lessen competition and to tend to create a monopoly in the motion
picture industry, tending to exclude from the market and the industry 
small independent producers and distributors of films and denying to 
exhibitors freedom of choice in lea,sing of films. 

Because of the dominant position of Famous Players-Lasky Cor
poration in the motion-picture industry, its methods of competition, 
policy and practice are necessarily followed, adopted and maintained 
by all competitors of Famous Players-Lasky Corporation that are 
strong enough to acquire and operate first-class first-run theaters to 
exploit their most meritorious pictures and to offer to lease, and lease, 
films in blocks only and in sufficient numbers to occupy the available 
exhibition time of exhibitors. Thereby it is made difficult for small 
and independent producers or distributors of film,s to enter into or 
remain in the moving-picture industry or market, or to lease indi
vidual pictures on merit. It destroys the freedom oi exhibitors to 
choose according to their judgment and taste films for exhibition and 
to exhibit only films that in their opinion are meritorious and accep
table to their patrons; and the public is deprived of the power to 
influence exhibitors in the choice of films and of the benefit of con
tinuous exhibition of meritorious and acceptable film,s only. 

The principal dates of the events above set forth and certain other 
events closely connected therewith and constituting the current his
tory of said unlawful combination and the means adopted from time 
to time for its accomplishment are as follows: 

July 29, 1916.-Artcraft Pictures Corporation, Inc. 
December -, 1916.-The residue of the capital stock of Para

mount Pictures Corporation acquired by Famous l)layers-Lasky 
Corporation. 
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December 4, 1916.-Famous Players-Lasky Corporation acquire 
t.he remaining 49 per cent of the capital stock of the n.ine corporations 
that were the franchise holders of Paramount Pictures Corporation. 

April 29, 1917.-Contract between Paramount Pictures Corpora
tion and S. A. Lynch Enterprises, Inc., giving latter exclusive 20-
year franchise to distribute Paramount pictures in 11 Southern 
States. 

December 28, 1917.-Bosworth, Inc., Jesse L. Lasky Feature Play 
Co., Famous Players Film Co., Paramount Pictures Corporation, Art
craft P,ictures Corporation, :Morosco Photo Play Co. and Cardinal 
Film Corporation merged into Famous Players-Lasky Corporation. 
From this date forward Famous Players-Lasky Corporation has car
ried on all branches of the moving-picture industry. 

April 18, 1919.-Famous Players-Lasky Corporation acquired one
half of the capital stock of New York & Pacific Coast Amusement 
Co. operating Grauman's million-dollar theater in Los Angeles, 
Calif. 

April 30, 1919.-Contract between Famous Players-Lasky Cor
poration and S. A. Lynch Enterprises, Inc., pursuant to which 
Southern Enterprises, Inc., was incorporated. Famous Players
Laslcy Corporation acquired 50 per cent of its capital stock and S. A. 
Lynch Enterprises, Inc., the other 50 per cent. 

May 7, 1919.-Famous Players-Lasky Corporation acquired 58 per 
cent of the capital stock of the companies leasing the Rialto and 
Rivoli Theaters in New York City. 

:May 28, 1919.-Realart Pictures Corporation incorporated. 
June 12, 1919.-Contract between Famous Players-Lasky Cor

poration and Southern Enterprises, Inc., grant.ing Southern Enter
prises, Inc., a- franchise to distribute Paramount pictures in the 
11 Southern States for a period of 25 years from September 1, 1919. 

June 25, H>19.-Famous Players-Laslcy Corporation, through a 
subsidiary corporation acquired a plot of ground in St. Louis upon 
which it built the Missour.i Theater, which opened November 6, 1920. 

August 1, 1919.-Famous Players-Lasky Corporation acquired a 
$2,000,000 interest in Stanley Co. of America. 

September 2'1, 1919.-Famous Players-Lasky Corporation acquired 
one-half the capital stock of Mountain States Theater Corporation 
operating two theaters in Denver, Colo. 

December 1, 1919.-Famous Players-Lasky Corporation at this date 
held the whole or portions of the capital stock of eighteen different 
existing corporations engaged in the motion-picture industry. 

December 27, 1919.-Famous Players-Lasky Corporation acquired 
the remaining 50 per cent of Southern Enterprises, Inc. 
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January 27, 1920.-Contract between Famous Players-Lasky 
Corporation and Alfred S. Black by which Black New England 
Theaters, Inc., was incorporated; half of the stock of which was 
taken by Famous Players-Lasky Corporation and half by Alfred 
S. Black. Black New England Theaters, Inc., was granted a fran
chise to distribute Paramount pictures in New England. 

February 5, 1920.-Acquisition of 7,500 shares of first preferred 
stock of Famous Players Canadian Corporation, Ltd., and 65,064: 
shares out of 75,000 shares of its common stock. 

March 4, 1920.-Contract whereby Famous Players-Lasky Corpo
ration agreed to take one-half interest in the theaters in San Fran
cisco operated by H. L. Rothchild. 

June 22, 1920.-Purchase of 40 per cent of the common stock of 
respondent Saenger Amusement Co. by Georgia Enterprises, Inc., 
a subsidiary corporation owned by Southern Enterprises, Inc. 

June 17, 1920.-Famous Players-Lasky Corporation acquired the 
remaining 50 per cent of the capital stock of Black New England 
Theaters, Inc. 

July 20, 1920.-Contract between Famous Players-Lasky Corpo
ration and 'Vm. H. Gray, by which Gray was given the manage
ment of New England Theaters in which Famous Players-Lasky 
Corporation was interested. 

December 29, 1923.-Georgia Enterprises, Inc., subsidiary to South
ern Enterprises, Inc., disposed of its 40 per cent of the common stock 
of respondent Saenger Amusement Co. . 

At the time of said formal adoption of said progressive program 
by Famous Players-Lasky Corporation, and in the public announce
ment thereof it was estimated that the ownership of 50 first-class 
first-run theaters in wisely selected key cities would be sufficient to 
enable Famous Players-Lasky Corporation successfully to establish 
and maintain its said unlawful sales policy, and to intimiDate and 
coerce independent exhibitors to lease and exhibit the blocks of films 
so to be offered by Famous Players-Lasky Corporation. The acqui
sition of said 50 first-class first-run theaters was the original inten
tion and plan of Famous Players-Lasky Corporation. In the exe
cution o£ said plan it~ scope was continually broadened until on June 
30, 1926, Famous Players-Lasky Corporation had interests in 368 
theaters in the United States, in 332 of which feature pictures were 
shown. In acquiring theaters Famous Players-Lasky Corporation 
did not, and does not, take title thereto in the name of said corpora
tion but obtains ownership and control thereof by purchasing the 
whole or a part of the capital stock of a corporation that owns such 
theater, or by causing title to a theater to be vested in a corporation, 
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usually in a corporation created for that purpose alone. Famous 
Players-Lnsky Corporation procures and owns all or part of the 
capital stock of said corporation so holding title to such theater and 
exercises ownership and control thereof in its capacity as a holding 
company. On June 30, 1926, the interests of Famous Players-Lasky 
Corporation in said 3G8 theaters ·were as follows: 

In 128, 100 per cent; in 13, more than 50 per cent and less than 
100 per cent; in 128, exactly 50 per cent; in 99, less than 50 per cent. 

Interests in 69 of said theaters were acquired by a contract dated 
:May 20, 1926, with the representatives of the holders of the voting 
trust ~ertificates of the common stock of the Balaban & I~atz Cor
poration, holder in the city of Chicago of the franchise of First 
National. This contract provides that respondent shall purchase on 
October 15, 192G, a minimum of 51 per cent and not to exceed 66% 
per cent of the outstanding capital stock of said Balaban & Katz 
Corporation, which owns interests in said 69 theaters, 42 of which are 
located in Chicago and 27 in other cities in Illinois. Said Balaban 
& Katz Corporaton had in force a contract by the terms of which 
E:aid Balaban & Katz Corporation was to acquire a one-half interest 
in five first-run theaters in the city of Detroit, the other half interest 
to be held by one, Kunsky, the holder of the First National franchise 
in the city of Detroit. 

Dy said methods and means so employed, Famous Players-Lasky 
Corporation has unduly hindered, and is unduly hindering competi
tors, lessening competition, and restraining trade in the motion
picture industry, and has achieved a dominant position in the moving
picture industry, with a dangerous tendency toward the creation of a 
monopoly therein in the several parts of the United States. 

In the following cities the Famous Players-Lasky Corporation 
directly or through subsidiaries has from time to time acquired and 
enjoyed ~he control of all or nearly all of the first-class moving
picture theaters, including first-run theaters: 

Jacksonville, Fla., Miami, Fla., Tampa, Fla., Dallas, Tex., and 
Philadelphia, Pa. 

In compelling or attempting to compel independent exhibitors to 
lease and exhibit motion-picture films produced or distributed by it, 
Famous Players-Lasky Corporation has made use of various means 
and methods among which are the following, to wit: Building, buy
ing or leasing and operating, or threatening to build, buy or lease 
and operate, theaters in competition with independent exhibitors 
who refuse to lease and exhibit the films produced and distributed by 
Famous Players-Lasky Corporation. 
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PAn. 11. The acts, practices and things done as hereinbefore set 
forth, have unduly hindered and are now unduly hindering, the com
petition in interstate commerce of competing producers and dis
tributors of motion-picture films; and said acts, practices, and pro
grams, carried out as hereinbefore set forth have a dangerous tend
ency to create for said Famous Players-Lasky Corporation and its 
affiliated companies, a monopoly in the motion-picture industry in 
the greater part of the United States; nll of which is in violation of 
section 5 of an act of Congress entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

CONCLUSION 

The respondents, Adolph Zukor, Jesse L. Lasky and Famous 
Players-Lasky Corporation, by reason of the facts set out in the 
foregoing findings, have been and are using unfair methods of com
petition in commerce, in violation of the provisions contained in sec
tion 5 of an act of Congress entitled "An act to create a Federal 
Trade Commission, to define its powers ami duties, and for other 
purposes", approved September 2G, 1914. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended complaint of the Commission, the amended 
answers of respondents, the testimony and documentary evidence 
offered and received and the arguments of counsel for the respective 
parties herein, and the Commission having made its findings as to 
the facts and its conclusion that the respondents have violated the 
provisions of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," therefore, 

It is now ordered, That respondents, Adolph Zukor, Jesse L. 
Lasky and Famous Players-Lasky Corporation, and each and all of 
said respondents, their officers, directors, agents, representatives, and 
employees cease and desist: 

1. From continuing in force, recognizing, complying with, carry
ing into effect or enforcing, or attempting to comply with, carry 
into effect or enforce the conspiracy heretofore made or entered 
into by and among the respondents or any of them, or by and among 
the respondents or any of them and any other person or persons, for 
the purpose of lessening and restraining competition, and restrain
mg trade or commerce among the several States, or with foreign 

65133"--30--VOL 11----1~ 



212 FEDERAL TRADE COMMISSION DECISIONS 

Order llF.T.C. 

nations, in the business of producing, distributing and exhibiting 
motion-picture films for profit or the business of producing and dis
tributing such films, and from making or ente.ring into any like con
spiracy among themselves or any of them, or among themselves or 
any of them and any other person. or persons, for any of the purposes 
above set forth and enumerated in this paragraph of this order. 

2. From leasing or offering to lease for exhibition in a theater 
or theaters motion-picture films in a block or group of two or more 
films at a designated lump-sum price for the entire block or group 
only and requiring the exhibitor to lease all such films or be per
mitted to lease none; and from leasing or offering to lease for ex
hibition such motion-picture films in a bl'ock or group of two or 
more at a designated lump-sum price for the entire block or group 
and at separate and several prices for separate and several films, or 
for a number or numbers thereof less than the total number, which 
total or lump-sum price and separate and several prices shall bear 
to each other such rel'ation as to operate as an unreasonable restraint 
upon the freedom of an exhibitor to select and lease for use and 
exhibition only such film or films of such block or group as he may 
desire and prefer to procure for exhibition; or shall bear such rela
tion to each other as to tend to require an exhibitor to lease such 
entire block or group or forego the lease of any portion or portions 
thereof; or shall' bear such relation to each other that the effect 
of such proposed contract for the lease of such films may be sub
stantially to lessen competition or tend to create a monopoly in any 
part of the certain line of commerce among the several States, or 
with foreign nations, involved in said proposed sale, to wit: The 
business of the production, distribution and exhibition of motion
picture films to the public, or the business of production and dis
tribution, or of production or distribution of moving-picture films 
for public exhibition. 

3. From building, buying, leasing or otherwise acquiring, or 
threatening so to do, any theater building or buildings or theater or 
theaters, for the purpose and with the intent or with the effect of 
intimidating or coercing an exhibitor or exhibitors of motion-picture 
films to lease or book and exhibit motion-picture films produced or 
offered for lease or leased by respondent Famous Players-Lasky 
Corporation. 

It i8 further ordered, That the said respondents, within 60 days 
from and after the date of the service upon them of this order, 
shall file with the Commission a report or reports in writing setting 
forth in detail the manner and form in which they are complying 
and have complied with the order to cease and desist hereinabove 
set forth. · 
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It is further ordered, That the charges in the complaint herein as 
against the respondents, Realart Pictures Corporation, The Stanley 
Co. of America, Stanley Booking Corporation, Black New England 
Theaters, Inc., Southern Enterprises, Inc., Saenger Amusement Co., 
Jules 1\fastbaum, Alfred S. Black, Stephen A. Lyncb and Ernest V. 
Richards, jr., be, and the same are, hereby dismissed. 

It is fur-ther ordered, That so much of the charges in the complaint 
herein as against the respondents, Adol'ph Zukor, Jesse L. Lasky and 
Famous Players-Lasky Corporation as are not embraced in the 
findings of fact heretofore made by the Commission in this cause, 
or in the above and foregoing order to cease and desist, be, and the 
same are, hereby dismissed. 

By the Commission: Commissioner Nugent concurring as to para
graphs 1, 2, 3, and 4 hereof and dissenting as to paragraphs 5 and 
6 hereo£.1 

1 It ls presumed that Comml!sloner Nugent referred, as to his dissent In this para
graph, to the two paragraphs ltnmedlately preceding, dismissing charges of the com
plulnt as therelll specllled, the paragraphs In question being the llfth and sixth paragraphs 
of the order, though not numbered In the order a.s were paragraphs 1, 2, and 3. 
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IN TIIE MA 'ITER OF 

DAVID JACOBY AND MORRIS GOTTSEGEN, PARTNERS, 
DOING BUSINESS UNDER THE TRADE NAMES AND 
STYLES, MILLS SILVER WORKS, AND l\fiLLS SALES 
COMPANY . 

COMPLAINT (SYNOPSIS) 1 FINDINGS, AND ORDER IN REGARD TO THE ALLEGF.D 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS Al'PROVED SEPT. 26 1 1914 

Doclcel 1HO. Complaint, Mar. 1, 192"1-Declsivn, July 21, 1927 

Where a firm engaged as jobbers in the eale of me~.:chandise of sundry kind'!, 
and doing no manufacturing, 

(a) Used the trade name lllllls Silver Works on their letterheads, bi:Iheads, in
voices and other trade literature and in their cat»lot;Ues and advertisements, 
together with such statements as "Manufacturers of Silver-plated Hollow
Ware" and "Importers and Manufacturers", with the intent and effect 
of misleading and deceiving customers into believing them to be manufac
turers and that in dealing with them they were therefore obtaining better 
goods at cheaper p1lces than when purchasing from a jobber; and In their 
catalogues 

(b) Falsely described pyrolln or celluloid combs, Ivory colored clocks, wood 
shaving brush handles paiuted black to resemble ebony, and bill folds made 
of. some material imitating seal, as pyrolln ivory, and .amber and shell, 
ivory, ebony wood, and American pin seal, respectively; with the capacity 
and tendency to deceive the purchasing public and induce them to purchase 
the articles thus described, in reliance upon the truth and accuracy of such 
description : 

Held, That such practices, under the circumstances set forth, coustltuted unfair 
methods of. competition. 

Mr. Alfred M. Craven for the Commission. 

SYNOPsis OF Co~IPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondents, partners engaged in the sale of merchandise of sundry 
sorts and kinds at wholesale to retailers in various States, doing no 
manufacturing but purchasing the merchandise dealt in by them from 
the manufacturers and reselling the same at a profit, and with prin
cipal place of business in New York City, with using misleading 
trade name, misrepresenting business status, and advertising falsely 
or misleadingly in violation of the provisions of section 5 of such act, 
prohibiting the use of unfair methods of competition in interstate 
commerce. 
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Respondents, as charged, featured the trade name :Mills Silver 
Works, or Mills Sales Co., as the case might be, in their advertise
ments in newspapers, periodicals and other publications of general 
circulation throughout the United States and in certain sections 
thereof, and upon their letterheads, envelopes, bill heads, invoices 
and other trade stationery, together with statements that they were 
manufacturers of sundry articles dealt in by them, with the capacity 
and tendency to mislead and deceive, and with the effect of mislead
ing and deceiving many retail dealers into believing that persons 
dealing with them were buying directly from the manufacturer, 
thereby eliminating the profits of middlemen, and to cause many to 
purchase their merchandise in such belief; with the capacity and 
tendency to divert business from and otherwise injure and prejudice 
competitors, many of whom manufacture the merchandise dealt in 
by them and rightfully represent themselves as so doing and others 
of whom purchase the merchandise dealt in by them and resell the 
same to others at a profit to themselves over and above the cost 
thereof to them, without in anywise representing themselves as the 
manufacturers thereof, and with the effect of so doing. 

Respondents further, as charged, in their aforesaid advertising 
made many false and misleading statements and representations con
cerning the origin, nature, character and value of various articles 
depicted and described in said advertising and the materials whereof 
composed, holding out the same as of a greater and higher value and 
quality than was the case, said statements and representations includ
ing the following: 

(a) Combs as ivory when made entirely of other materials, of 
much less value, through the use of the phrase "Pyrolin Ivory"; 

(b) Clocks containing no ivory, as ivory; 
(c) Shaving brushes as having ebony handles .and imported 

French bristles, the fact being that said handles were composed 
Wholly of wood other than ebony, of much less value than ebony, and 
resembling it in general appearance; 

(d) Pocket books or bill folds, as of seal skin leather, the fact 
being that they were made of material other than leather, of much 
less value than leather, and resembling it in general appearnnce 
through the use of the phrase "American Pin Seal "; and 

(e) Numerous other similar false and misleading representations. 
Said acts and practices, engaged in for about three years preceding 

the complaint, as charged, had the capacity and tendency to and did 
~ause many retail dealers to purchase, deal in and resell said articles 
In reliance upon the truth of the aforesaid false and misleading rep-
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resentations, and had the capacity and tendency to and did divert 
business from and otherwise injure and prejudice competitors who did 
not misrepresent the origin, nature, character and value of the mer
chandise dealt in by them, and were, as charged, alL to the prejudice 
of the public and respondents' competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, ent.itled "An act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade CoiP..mission issued and served its complaint upon 
the respondents, David Jacoby and Morris Gottsegen, copartners 
doing business under the firm names and styles of Mills Silver Works 
and Mills Sales Company, charging them with the use of unfair 
methods of competition in commerce, in violation of the provisions 
of section 5 of said act of Congress. The respondents having 
entered their appearance and filed their answers herein, hearings 
were had and evidence was thereupon introduced on behalf of the 
Commission and of the respondents before an examiner of tho 
Federal Trade Commission theretofore duly appointed. 

The respondents having waived the fil.ing of briefs and oral argu
ment, this proceeding came on for decision, and the Commission hav
ing duly considered the record and being fully advised in the 
premises, makes this its findings as to the facts and its conclusions 
drawn therefrom: 

FINDINGS AS TO TIIE FACTS 

PARAGRAPH 1. Respondents, David Jacoby and :Morris Gottsegen 
are, and have been for 10 years, partners doing business under vari
ous trade names and styles, among others, "Mills Silver vVorks" 
and "Mills Sales Company." They are engaged in the business of 
selling merchandise of sundry kinds at wholesale, to retail dealers 
located at points in various States of the United States. They cause 
said merchandise when so sold to be transported from their place 
of business in the City and State of New York into and through other 
States of the United States to said vendees at their respective points 
of location. In the course and conduct of their said business re
spondents are in competition with other individuals, partnerships 
and corporations engaged in the sale and transportation of like 
articles of merchandise in interstate commerce between and among 
the various States of the United States. 
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PAn. 2. Respondents use their trade names mentioned in para
graph 1 hereof on their letterheads, billheads, invoices and other 
trade literature, in advertisements inserted in newspapers of na
tional circulation, and also in catalogues descriptive of their mer
chandise and prices, widely distributed to customers and prospective 
customers throughout the United States. The trade name is usually 
accompanied by a statement to the effect that respondents are 
manufacturers. 

The following are samples of respondents' printed matter appear
ing on such stationery as letterheads and invoices: 

"MILLS SILVER WORKS 
Manufacturers of 

Silver-plated Hollow-Ware 
661 Broadway, New York." 

"MILLS SALES COMPANY 
Importers and Manufacturers 

13 East 16th Street, 
New York, N. Y." 

A catalogue issued by respondents in August, 1926, purporting to 
be the catalogue of the Mills Sales Company, containing description 
and prices of a large number of articles offered for sale by respond
ents, was subscribed as follows: 

"MILLS SALES COMPANY 
Importers and Manufacturers." 

PAR. 3. Respondents are not manufacturers of silverware or of any 
other commodity, but are jobbers, and purchase the commodities in 
which they deal from the manufacturers thereof. 

The trade name "Mills Silver 'Vorks" imporb; a factory or plant 
where silverware is manufactured. The use of such trade name, or 
of the representation that respondents are manufacturers, taken alone 
or in connection one with the other, has the tendency and capacity to 
mislead and deceive, and has misled and deceived, customers of re
spondent into the belief that respondents were manufacturers, and 
that said customers were, for that reason, obtaining better goods at 
cheaper prices than when purchasing from a Jobber. It was the 
purpose and intention of respondents, in using the firm name " Mills 
Silver ·works", to secure the custom of persons having such im
pression. 

PAR. 4. In the catalogue referred to in paragraph 2 as being issued 
in August, 1926, numerous false and misleading descriptions are 
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applied to certain articles, as follows : (Quotations are from the 
catalogue.) 

1. "Fine Combs, Pyrolin Ivory No. 14." 
The combs described were not made of ivory, but were made of 

pyrolin or celluloid. 
2. "Fine Combs, White, Amber·and Shell, 4.50 and 5.25 per gross." 
None of the combs thus described were made of amber or shell, 

but were made of celluloid in imitation of amber and shell in color 
only. 

3. "Fancy Clocks, metal, celluloid and ivory, for every conceivable 
purpose." 

None of the clocks thus described were made in whole or in part of 
ivory, but those referred to as "ivory" in the description were 
colored to give the appearance of ivory. 

4. "SHAVING BRUSHES, Black and Ebony Wood Handles, 
'White French Bristles . . • 10.-per gross." 

The shaving brushes thus described were not made of ebony wood, 
but of some kind of wood painted black to give the appearance of 
ebony. 

5. " Leather Bill Folds, American Pin Seal, Gold Plated Corners 
and Shield, packed one to Gold Blue Ribbon box (a corking $1.00 
Number) 5.50 per dozen." 

The bill folds thus described were not made of pin seal, or the 
skin or the hide of a seal, but were made of some other material in 
imitation of seal. 

PAR. 5. The false and misleading descriptions mentioned in para
graph 4 hereof, each has the capacity and tendency to- deceive the 
purchasing public, and to induce them to purchase the articles de
scribed, in reliance upon the truth and accuracy of such description. 

CONCLUSION 

The practices of the said respondents, under the conditions and 
circumstances described in the foregoing findings, are to the preju
dice of the public and of respondents' competitors, and are unfair 
methods of competition in commerce and constitute a violation of 
the act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondents and the evidence introducecl1 and the Commission having 
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made its findings as to the facts and its conclusion that the re
spondents have violated the provisions of an act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes", 

It is now ordered, that the respondents David Jacoby and Morris 
Gottsegen do cease and desist from : 

1. Doing business under the trade name "Mills Silver ·works", or 
under any other trade name importing or indicating that the re
spondents are manufacturers, unless and until the respondents herein 
are, in fact, manufacturers. 

2. Representing by means of advertisements or catalogues or by 
any other means whatever, that they are manufacturers, unless and 
until the respondents herein are, in fact, manufacturers. 

3. Using the word "ivory" as a noun in advertising or describing 
any article offered for sale by them, unless that article be made of 
ivory. 

4. Using the word "ivory" in any description or advertisement of 
an article offered for sale by them, in such way as to indicate that the 
article is made of ivory, unless such be the fact. 

5. Using the word" amber" or" shell" in advertising or describing 
articles offered for sale by them, except in an adjective sense denoting 
color, unless such article be made from amber or shell as the case 
may be. 

6. ·Advertising or describing any article as being "ebony wood" 
unless it be made from ebony wood. 

7. Advertising or describing articles to be made of American Pin 
Seal unless said articles be made of sealskin. 

8. Making any other untruthful advertisement or description of 
any article offered for sale by them. 

It is further ordered, that the respondents David Jacoby and Mor
ris Gottsegen shall, within 30 days after the service upon them of a 
copy of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which they have com
plied with the order to cease and desist hereinbefore set forth. 
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IN THE MA'ITER OF 

DAVID A. HORN AND J. M. JIYSON, COPARTNERS, DOING 
BUSINESS UNDER THE TRADE NAME AND STYLE OF 
THE TAMPA CIGAR COMPANY 

COMPLAINT (SYNOPSIS), FIND~NGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 11 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docl~et 1326. Complaint, June 11, 1925-Deciswn, July 30, 19f1 

Where cigars made in Tampa, Fla., and in the Tampa district for more than a 
quarter of a century had come to be widely known and referred to in the 
trade and by the cigar-purchasing public as Tampa cigars, and the word 
"Tampa" on containers of cigars or In the advertisements thereof had 
come to be understood by the cigar-purchasing public and the trade as 
meaning that such cigars had been manufactured in Tampa or in the 
immediately surrounding territory, and where the word "Havana" on such 
containers or In such advertising had come to be understood by said trade 
and publlc as meaning cigars manufactured from tobacco grown on the 
lsland of Cuba: and thereafter a firm engaged at Red Lion, Pa., in the 
manufacture and sale of cigars composed of domestic tobacco only, and 
with no interest in any cigar factory in Tampa or the Tampa district, 

(a) Employed the words "Tampa cigar" as a part of their trade name and 
displayed the same on !!igns, on their business stationery, and in their 
advertising, and on the labels or containers of their cigars ; 

(b) Caused the word "Havana" to be printed on the bands of one of their 
brands, and the legend "Made of the finest selected imported and domestic 
tobaccos," etc., to be printed on the labels and containers of another brand: 
and 

(c) Caused to be placed in gold letters upon the containers of another brand 
the phrase "Double Grand Prize St. Louis Exposition, 1904 ", together with 
a representation of a gold meclal or prize at either end thereof, and under
neath In small type the statement "Title and design registered by Tampa 
Cigar Co.," the fact being that no such prize was conferred on anyone at 
the exposition in question; 

With the tendency aud capacity to contuse, mislead and deceive the trade and 
clgar-purchaslng publl<! in respect of the place of manufacturing and com
position of the aforesaid cigars, and into believing that the brand last 
above referred to had been awarded the "Double Grand Prize" by the 
exposition in question: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Oharles Melvin Neff and Mr. Henry Miller for the Com
mission. 

Mr. S. B. Meisenhelder, of York, Pa., for respondents. 

SYNorsis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 

l.Ameuded complaint, Oct. 2, 192G. 
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charged respondents, partners engaged in the Borough of Red Lion, 
York County, Pa., in the manufacture of cigars containing, with 
unimportant exceptions, no Havana tobacco, and in the sale thereof 
to wholesale and retail dealers in the various States, with using mis
leading trade name, advertising falsely or misleadingly and mis
branding or mislabeling in violation of the provisions of section 5 of 
such act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

Respondents, as charged, displayed their trade name including the 
word "Tampa " to the trade and public, on signs, on their business 
stationery, in their advertisements of their cigars, and on the labels 
of the containers thereof and otherwise, with the tendency and ca
pacity to cause the cigar trade and public to believe that said cigars 
were made in the Tampa district, long possessed of a high repute and 
good will among the trade and members of the. public as a district 
known to be one of the principal manufacturing centers in the United 
States for the manufacture of superior cigars, and with the result 
that many among said trade and public were confused, misled, de
ceived and defrauded thereby, in accordance with respondents' intent 
in the unnecessary choice of the word Tampa as a part of its trade 
name, to deceive the wholesale and retail cigar trade and members 
of the public into believing its cigars to have been made in the city or 
district of Tampa, and into purchasing the same in such belief, into so 
doing.:~ 

1 The background and history of the cigar industry of Tampa, ae related to this case, 
are Bet forth In the complaint as follows: 

For many years, prior to the establishment of the cigar-manufacturing industry in the 
city nnd district of Tampa, Fin., the dominant center of the industry tor the manufacture 
of cigars composed of l.Iabana tobacco, both u regards the source of supply of the material 
of which they were composed and of the labor employed in their manufacture, wu located 
In Cuba. 

The said clgara, known by reason of the tobacco composing them as Habana cigar~. 
lVere made by hand, almost exclusively, by what is known as the Spanish hand-mRde 
method in which the use of machinery, moulds or other mechanical aids was and Is not 
t-mployed, and In connection lVIth the manufacture of aald cigars there waa developed In 
Cuba a large body of native labor of the highest skill In the use of the aforesaid SpaniYh 
band method. 

During the times mentioned and referred to herein, cigars made of Habana tobacco 
lVbethcr made In Cuba or In the United Statt-s are and have been made almost exclusively 
by the aforesaid Spanish hand method. A very substantial number of the sald cigar 
trade and memben of the public In the United States believed and now believe that 
llabana tobacco was and Is superlot• In quality tor the manufacture ot cigars to tobacco 
grown elsewhere, and that cigars made either in Cuba or In the United States ot llabana 
tobacco are and have been superior In quality to clgan made of other tobacco and by 
any other method or In any other way than by the said Spanish band method. 

"Vuelta Abajo" Is the name of a district In the Island ot Cuba In which tobacco Is 
grown tbat bas been and ls considered by the said trade and public as the finest tobacco 
tor use In the manufacture of cigars. 

On or about 40 yean prior to the time respondents engaged as copartners In their aald 
business, the clgar·manutacturlng Industry was established In the city ot Tampa, Fla., 
Alld the eurroundlng countey known and referred to herein aa the Tampa dtatrlct. The 
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Respondents further, as charged, labeled the boxes or containers 
of their cigars with brand names almost exclusively Spanish, to
gether with pictures representing a Spanish cavalier or character, 
Spanish illustrations and decorations, the word "Havana", in the 
case of one of its brands, the legend, in the case of another, "Made 
of the finest selected Imported & Domestic Tobaccos Under Sanitary 
Conditions", the statement, in gold letters, in the case of another 
brand, "Double Grand Prize St. Louis Exposition 1904," and at 
either end of the phrase a representation of a gold medal or prize 
and underneath in small type " Title & Design registered by Tampa. 
Cigar Co.", and the words on the label of another one of its brands, 
conspicuously and repeatedly," Vuelta Abajo ",and" Spanish Hand 
Made", and the phrase "Trade Mark and Design Owned by The 
Havencia Cigar Co.," a fictitious name; thereby falsely and know
ingly representing and causing others to represent said cigars as 
composed entirely of Habana tobacco of the finest quality, and the 
manufacturer thereof as the fictitious firm or corporation named 

manufacturers and workmen engaged In the manufacture of cigars In tile ll!lld Tampa 
district from the time of the establls!Jment of the cigar-manufacturing Industry In the 
eald district, were and now are to a very large extent manufacturers and workmen, or 
their descl'ndants, who came from the IR!nnd of Cuba, and the 8/lld workm<'n were and 
now are b~llend to be among those of the highest skill In the making of cigars by the 
uld trade and public. 

For a number of yenra bPg!nnlng Immediately upon,. the establishment of the ciJ:(ar
manufacturlng Industry In the said Tampa district, and until oo or about the year 1000, 
most of the cigars made there were known as Ilabana cigars, composed ot Ilabana tobacco 
and made by the aforesaid Spanish hand method by the said cigar makers, native 
workmen of Cuba or their deHcendanta, and during the said times cigan ll'lth which the 
word "Tampa" was associated became known throughout tho United Statrs and hnd a 
reputation as clgau of auperlor quality to cigars made In many other places In the 
United S ta tea. 

lla\"B.Ila clgara made by the aforesaid Spa.nlsh hand method continued to be and now 
are made In large and Important quantities In the city of Tampa and Its Immediate 
environs referud to herein as the Tampa district. 

On or about 25 yean prior to the dnte hereof, the cigar-manufacturing Industry In th& 
aald Tampa district was extend~d to and has since Included not only the manufacture ot 
Uabana cigars but also the manufacture of civara made either wholly or partly of domes
tic tobacco and In large and Important qunntltles, and In the manufacture or which the 
aforesaid cigar makers have be~n employed to a large extent. 

Since the establishment of the clgar-manurncturlng lnduAtry In the anld Tampa district, 
on account or the foregoing tacts; on account of the proximity of the said city and 
district to the source of supply ot llabana tobacco, and on account ot particular climatic 
conditions existing In the said district wblch are bPJieved by a very IUbstantlal number 
of the cigar trade and the members of the pu!lllc In the United Statra who purchase cfgnra 
tor use and conRumptlon, to corrPRpond nearly to the climatic conditions In tbe Island of 
Cuba; and on account ot the aforesaid character of the labor engaged In the mnnu!acture 
of clgnrs made In the euld Tampa district, clgau made In the said city ot Tampa and the 
enid Tampa district have acquired and now have a high r!'putatlon among the said trade 
and memben of the said public 81 being clgau of a quality superior to that ot cigars 
made In many other placPs In the United States, and the said city of Tampa and said 
district have acquired by reuon thereof during the times mentioned and refPrrclt to 
herein among the said trade and the membP.u of the said public a similar rrputatlon and 
a good will as a city and district known to be one of the principal manufacturing centen 
1n the United Stutel tvr U!f manufacture ot clgan ot a surerior qualltr u aforesaid. 
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The Havencia Cigar Co., and falsely representing one of their afore
said brands as having been adjudged by the aforesaid exposition as 
of a higher grade or quality than other cigars in competition with it, 
the fact being that no prize or medal of any kind was so awarded 
respondents, and with the tendency and capacity in the use of the 
aforesaid brand names, as above set forth, almost exclusively in 
Spanish, the use of the word "Tampa," Spanish names, pictures, 
illustrations, words "Vuelta Abajo," "Spanish hand made," "Ha
vana" and "imported," to confuse, mislead, deceive and defraud 
the trade and public into believing said cigars to have been made of 
Habana tobacco, that they were made in the city or district of Tampa, 
and that respondents were cigar manufacturers in said city or district, 
and into purchasing respondents' cigars in the aforesaid mistaken 
beliefs.8 • 

Said acts and practices were, as charged, all to the prejudice of the 
public and respondents' competitors, some of whom manufacture 
cigars in said Tampa district and properly use the word Tampa in 
labeling, branding and advertising the same, and others of whom 
manufacture cigars elsewhere, without using the word "Tampa" as 
part of their trade name, or in the labeling, branding or adverti;;ing 
of their cigars. 

Upon the foregoing complaint, the Commission made the following 

REI'ORT' FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to an act of Congress approved September 26, 1914, the 
Federal Trade Commission issued and served an amended complaint 
Upon David A. Horn and J. M. Hyson, partners doing business under 
the firm name and style of "Tampa Cigar Company", charging 
t?em, and each of them, with the use of unfair methods of competi
tion in violation of the provision,~ of said act. 

Each of the respondents entered his appearance and filed an an
swer. Neither was represented by an attorney. A formal hearing 
Was had, testimony and other evidence was introduced on behalf of 
the plaintiff and respondents, and a brief was filed by counsel for 
the Commission. None was filed by the respondents or either of 
them. Thereafter this matter having come on regularly for deci;;ion, 
an.d the Commission having considered the record in this case, and 
bem.g now advised in the premises, makes this its report, stating its 
findmgs as to facts and its conclusions drawn therefrom: 

th 
1 

Among the br~nd nnm•·s us~!l by respondents for Its cl~ors, n~ above set forth, were 
e follow lug: " Fernando's El Kii.Jb<>t C. T. Co. • and the phrase, "Title and !lt•Hign 

. ~~glHtered by Tampa Cigar Co", "!<'lor De Alwin", "E1 DUl·bro ", .. El Sc1ibe ", 
Unitue" and "Uurule." 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. That the respondents, David A. Horn and J. M. 
Hyson, are individuals residing in the borough o£ Red Lion, County 
of York, State of Pennsylvania, and that since 1916 they have been, 
as copartners, continuously and until December, 1925, engaged in the 
business of manu-facturing and selling cigars, under the firm name 
and ,style of the" Tampa Cigar Company." In December, 1925, the 
respondents, under the laws of the State o£ Pennsylvania, organized 
and incorporated "The Federal Cigar Company", to take over and 
continue the business of the copartnership, the "Tampa Cigar Com
pany.'' 

PAR. 2. The respondents, since they have been in business, ha,·e 
mape all their cigars in the city of Red Lion, Pa. They caused their 
cigars, when manufactured, to be packed for display in wooden 
boxes or other containers, knowing and intending that they would 
be displayed for sale and sold to individuals, firms and corporations, 
both wholesale and retail dealers in cigars, and to the public gener
ally throughout the United States. 

PAR. 3. The respondents caused such cigars when sold to be trans
ported from the city of Red Lion, Pa., to and into and through other 
States of th,.. Pniteu ~tutes and the District of Columbia to the 
purchasers thereof, and carry on said business in direct and active 
competition with other individuals, copartnerships and corporations 
similarly engaged in commerce. 

PAR. 4. That for more than a quarter of a century cigars have been 
made in the city of Tampa, Fla., and in the territory immediately 
surrounding this city known as the "Tampa District"· Such cigars 
are widely known and referred to in the trade and by the cigar pur
chasing public as "Tampa cigars". 

PAR. 5. The word "Tampa", when used on the containers of 
cigars or in the advertisements thereof, is understood by the cigar 
purchasing public and the trade to mean that such cigars were manu
factured in the city of Tampa, Fla., or in the territory immediately 
surrounding said city. 

The word "Havana" when used on the containers of cigars or in 
the advertising thereo-f, is understood by the trade and the cigar 
purchasing public to mean 'that such cigars were manufactured from 
tobacco grown on the Island of Cuba. 

PAR. 6. Respondents, since 1916, when they began their partner
ship trading under the name Tampa Cigar Co., have displayed their 
trade name including the word "Tampa" on signs, on their business 
stationery and in advertising their cigars, and on labels on the con-
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tainers or boxes containing their cigars. Respondents, on their 
cigars branded "Flor de Alwin," caused the word "Havana" to 
be printed on the bands, and on respondents' cigars called "Federal 
Judge," they caused to be printed on the labels and the containers 
" Made of the finest selected imported and domestic tobaccos under 
sanitary conditions." 

Respondents, though they have been manufacturers of cigars since 
1916, have never owned, operated, controlled or hnd any interest in 
any cigar factory in the city of Tampa, Fla., or in the Tampa dis
trict. They have manufactured their entire output in Red Lion, 
York County, Pa., and made shipments of their products from said 
place .. 

None of the cigars manufactured by respondents have at any time 
contained and do not now contain any Havana tobacco. Respond
ents, in the manufacture of their cigars, used domestic tobacco only. 

Among other cigars manufactured by respondents is the brand 
"El Durbro." On the boxes or containers displaying this brand, 
respondents caused to be placed in gold letters the phrase " Double 
Grand Prize St. Louis Exposition, 1904; " and at either end of said 
phrase respondents caused to appear a representation of a gold medal 
or prize, and underneath said label, in small type, the following 
statement: "Title and design registered by Tampa Cigar Company." 
There was no " Double Grand Prize " granted, nor was there con
ferred on anyone a prize or decoration known as a "Double Grand 
Prize" by the St. Louis Exposition, otherwise known as the Loui
siana Purchase Exposition, in 1904, and the use by respondents of 
this representation tended to deceive and mislead the purchasing 
public and respondents' customers into believing that respondents' 
said brand of cigars had been awarded said prize. 

PAR. 7. Respondents' use, from 1916 to December, 1925, of the word 
"Tampa " in their firm name and otherwise as set forth, had the 
capacity and tendency to cause the cigar trade and the cigar-purchas
ing public to believe that respondents' cigars were made in the city of 
Tampa, Fla., or in the Tampa district, when in truth and in fuct 
respondents' cigars were not manufactured in said city of Tampa, 
Fla., or in the Tampa district, but were manufactured in Red Lion, 
Pa., as set forth above. 

The use by respondents of the word" Havana" in connection with 
the cigars manufactured and sold by them, whether in advertising or 
upon cigar containers, or otherwise, had the tendency and ca parity 
to confuse, mislead and deceive the trade and the cigar-purchasing 
public into believing that the respondents made their c1gars of 
tobacco grown on the Island of Cuba. 
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The use by the respondents of the word "Imported" in connec
tion with the cigars manufactured and sold by them, whether in 
advertising or upon cigar containers, or otherwise, had the tendency 
and capacity to confuse, mislead and deceive the trade and the cigar
purchasing public into believing that the respondents made their 
cigars of imported tobacco only. 

PAR. 8. Among the compelitors of the respondents engaged in the 
manufacture and sale of cigars in interstate commerce are a number 
of individuals, firms and corporations located in the city of Tampa, 
Fla., or in the Tampa district, who have been and now are properly 
using the word " Tampa " in labeling, branding and advertising the 
cigars they manufacture and sell. 

Among said competitors of respondents are the individuals, firms 
and corporations manufacturing and selling cigars outside of the 
said city of Tampa, Fla., or in the Tampa district, who are not using 
and have not useu the word "Tampa" as part of their trade name, 
or in the labeling, branding or advertising of their cigars. 

PAn. 9. Respondents, from 1916 to December, 1925, conducted their 
partnership as above set forth under the firm name "Tampa Cigar 
Company". In December, 1925, respondents David A. Horn and 
J . .M. Hyson caused to be incorporated under the laws of the State 
of Pennsylvania a corporation entitled the " Federal Cigar Com
pany", under which name respondents are now operating. Responu
ents' place of business is still located at Red Lion, York County, 
Pa. The Federal Cigar Co. had a capital stock of $150,000. Its 
officers are: Respondent David A. Horn, president, respondent J. M. 
Hyson, treasurer; Charles II. Horn, vice president; and Earl Grove, 
secretary. 

CONCLUSION 

The practices of the said respondents under the conditions and 
circumstances described in the foregoing findings are to the prejudice 
of the public and respondents' competitors, and are unfair method:> 
of competition in commerce, and constitute a violation of the net 
of Congress approved September 26, 1914, entitled "An act to create 
a Federal Trude Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the amended complaint of the Commission, the answer 
of respondents and the testimony and the evidence, and the Commis-
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s.ion having made its findings as to the facts, with its conclusion that 
respondents have violated the provisions of the act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes ", 

It is now c;rdered, That respondents David A. Horn and J. M. 
Hyson, and each of them, their agents, servants, representatives and 
employees cease and desist-

(!) From using the word "Tampa" in or as a trade name under 
which to sell and distribute in interstate commerce any cigars which 
have not been manufactured in the city of Tampa, Fla., or in the 

• Tampa district in the State of Florida; 
(2) From using the word" T.ampa ", or any other word or words 

of similar import, alone or in conjunction with any other word or 
Words in descr.ibing, advertising, labeling, branding, or otherwise 
rl'presenting any cigars sold and distributed in interstate commerce 
when such cigars have not been manufactured in the city of Tampa, 
Florida, or in the Tampa district in the State o£ Florida; 

(3) From using the word" Havana," or word or words o£ similar 
import in describing, advertising, labeling, branding, or otherwise 
representing any cigars or parts o£ cigars sold and distributed in 
interstate commerce, unless such cigars or parts o£ cigars, respec
tively, as the case may be, are in truth composed wholly o£ tobacco 
grown on the Island o£ Cuba. 

(4) From describing, advertising, labeling, branding or otherwisG 
representing as imported any cigars or parts of cigars sold anu dis
tributed in interstate commerce unless such cigars or parts o£ cigars, 
respectively, as the case may be, have been imported into the United 
States from a foreign country. 

(5) From representing in any manner whatsoever in connection 
with the sale and distribution of cigars in interstate commerce that 
respondents or any of such cigars have been awarded a "Double 
Grand Prize, St. Louis Exposition, 1904," or any other price, when 
such is not true in fact. 

It is fwrtlwr ordered, That the respondents shall within 60 days 
after the service upon them o£ a copy of this order, file with the Com
:rnission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and 
desist hereinbefore set forth. 

65183"--30-VOL 11--16 
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IN THE MATTF.R OJ!' 

PHILIP CAREY MANUFACTURING COMPANY,· PHILIP 
CAREY COMPANY 

COliPLAINT (SYNOPSIS), FIND.INGS, AND OllDER IN REGARD TO THE .ALLEGED 
VIOLATION OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF SEC. 3 OF AN ACT OJ!' CONGRESS APPROVED OCT. 115, 1914 

Dooket 1184. Complaint, Ma11 !3, 1924-Deoisi(m., Aug. 4. 1921 

Where a corporation, and its subsidiary, engaged in the manufacture and 
sale of patented preformed bituminous expansion joints, and occupying 
a dominant position in the industry, 

(a) Sent spies under assumed names to the plants of competitors, to report 
on their facllltles, capacities, and operations; 

(b) Used information thus acquired as a bnsls for representations to prospec
tive customers of such competitors, to the elTect that such competitors 
could not make extensive dellvet·les or flll orders of magnitude, notwlth
stancUng the fact reports showed that they were taking care of all business 
which came to them,' and were planning expansions with a view to taking 
care of additional business if and when obtained; 

(c) Circulated through their salesmen a statement, to the elTect that a bank
ruptcy petition had been filed against a competitor, in such a way as to 
give prospective customers the Impression of such competitor's bankruptcy, 
the facts being, among other things, that an involuntary petition in bank
ruptcy was flied against such competitor by a competitor of it, one of their 
own licensees, that a contract involving many thousands of dollars In 
joints was pending at the time, that the company against wlllch such 
petition was filed, while at the time not strong flnanclally, was solvent 
and meeting its obllgatlol).s, and that the bankruptcy proceedings were 
never prel:!sed; and 

(d) Represented to purchasers and prospective purchasers of the prouucts 
herein concerned, that the product of competitors was unsuitable for the 
purposes intended o.nd would not be passed or accepted: 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. Janws M. Brinson for the Commission. 
Mr . .Alfred 0. Oassatt, of Cincinnati, Ohio, for respondents. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the pro
visions of the Federal Trade Commission Act, the Commission 
charged respondent Philip Carey Manufacturing Co., an Ohio cor-
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poration engaged in the manufacture and sale of asbestos and as
phalt roofing materials, paving joints, and other asbestos and 
asphalt products, with principal office and place of busines;s in 
Lockland, Ohio, and respondent Philip Carey Co. (its sales sub
~idiary), and a New Jersey corporation, but with principal office 
and place of business also in Lockland; engaged in the sale of the 
aforesaid products through distributors assigned certain territories 
exclusively and covering in the aggregate a large portion of the 
United Statec;;, occupying a dominlli).t position in the business con
cerned, and manufacturing and marketing about 80 per cent of the 
paving joints marketed and distributed through the aforesaid dis
tributors, with contracting on an exclusive and tying basis, with a 
tendency to substantially lessen competition, in violation of section 5 
of such act, prohibiting the use of unfair methods of competition 
in interstate commerce, and with the effect of substantially lessening 
competition and intending to create a monopoly in the distribution 
and sale of paving joints in interstate commerce, in violation of 
section 3 of the Clayton Act; and with disparaging and misrep
resenting competitors and their products, spying on competitors' 
business, threatening customers and prospective customers with in
fringement suits, not in good faith, and inducing breach of com
petitors' contracts with customers, and preventing the making 
thereof through threats, intimidations and disparagement, in viola
tion of section 5 of the act first above referred to. 

Respondents, as charged, in entering into contracts with dis
tributors, to each of whom it had allotted exclusive territory for 
the sale by such distributor of its products, exclusively, and who. 
sold said products to building contractors and other ultimate users, 
nearly all engaged in the building and allied trades, with a resulting 
outlet and market for its products and similar products of its com
petitors, largely restricted to the aforesaid contractors and u:;ers, 
and with practically none for said products through the usual chan
nels of trade from manufacturer to wholesaler to retailer to ultimate 
purchaser, and in an even more restricted market an'd outlet for its 
paving joints, "used exclusively by persons engaged in the laying 
of concrete paving, including such building contractors as from 
time to time engaged in such business, which in large part is 
restricted to the paving of highways and streets, let by municipali
ties under competitive bids, said paving being done under the inspec
tion and control of municipal authorities," denied to their com
petitors "access to the restricted means and channels of distribution 
of said products, and particularly of paving joints," and said prac~ 
tice of respondents tended "to substantially lessen competition in 
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the sale of said products and particularly of paving joints in inter
state commerce and to create a monopoly of such commerce in the 
hands of respondents," in violation of section 5, as above set forth, 
and, as regards distribution and sale of paving joints, had and have 
the effect of substantially lessening competition and tending to 
create a monopoly, in violation of section 3 of the Clayton Act. 

Hespondents further, as charged, for a number of years preceding 
the complaint, engaged and engage "in a campaign of persecution 
and harassment against competitors calculated and intended to pre
vent sales of said competitors' paving joints; in the course of which 
campaign and to carry out the purposes thereof respondents did and 
still do the following acts and things ": 

(a) Disparage paving joints of competitors to their customers and 
prospective customers, particularly to the effect that their quality 
is poor and that they will not successfully serve the purposes for 
which intended; 

(b) Disparage such competitors' business methods, and especially 
their financial responsibility, size, output and ability to fulfill their 
contractual undertaking to supply paving joints in any consid
erable quantity at the times specified therein, or under any circum
stance to supply substantial quantities thereof within a reasonable 
time; 

" (c) Send their salesmen and other agents under assumed names 
and false pretexts and purporting to represent persons and business 
institutions other than respondents, to the manufacturing plants 
operated by said competitors or at which their products are manu
.factured to and they do obtain and report to respondents full infor
mation as to the capacity of said plants and the methods of making 
said competing paving joints, together with materials and the 
amount thereof entering into the composition of said competing 
paving joints. Hespondents use the information thus obtained as 
the basis of disparaging attacks upon such competitors, including 
the statements referred to in specification (b) hereof. 

" (d) Cause customers of said competitors to break existing con
tracts for the purchase of said competing paving joints and prevent 
prospective purchasers from contracting for or purchasing said com
peting paving joints in the first instance, by various threats and 
intimidations, including the disparaging statements before referred 
to in the!Oe specifications, and by making threats of infringement suits 
against such customers and prospective customers if they should 
purchase or continue to accept delivery of and use said competing 
paving joints; said threats of infringement suits being based upon 
the alleged ground that said competing joints are infringements of 
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respondents' products, and being made in bad faith without the 
intention of bringing any such suit or suits. 

"Practically all the statements, assertions and threats made by re
spondents as referred to in the foregoing specifications are false and 
respondents have never instituted any infringement suit against any 
such competitors or the users of such competing joints although 
frequently threatening such suits, as set out in specification (d) 
thereof." 

Said acts and things had the capacity and tendency to and did, as 
charged, cause competitors' customers to break their contract for 
paving joints and to forestall and prevent intended purchases by 
many persons of competing joints, sold for the most part at much 
lower prices than demanded by respondent for theirs; all to the 
prejudice of the public and respondents' competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
and an act of Congress approved October 15, 1914, entitled "An 
act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes," the Federal Trade Commis
sion issued and served its complaint upon the respondents above 
named, charging them and each of them, with the use of unfair 
methods of competition in commerce in violation of the provisions 
of section 5 of said act of September 26, 1914, and further charging 
that said respondents and each of them had been and were entering 
into contracts for the saTe of their products, containing terms and 
conditions, in violation of section 3 of said act of October 15, 1914. 

Each of the respondents appeared and filed answer, whereupon 
hearings were duly had, testimony taken and evidence received, in 
support of the complaint, and on behalf of respondents, before an 
examiner for the Federal Trade Commission, theretofore duly desig
nated for such purpose. 

Thereupon this matter came on for decision and the Commission 
having considered the record and being advised in the premises, 
makes this, its report, stating its findings as to the facts, and its 
conclusions drawn therefrom: 

FINDINGS AS TO TI-lE FACTS 

PARAGRAPH 1. Respondent, Philip Carey Manufacturing Co., has 
been for many years last past, and now is, a cor{>oration organized 
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and existing under and by virtue of the laws of the State of Ohio, 
engaged in the manufacture, and sale in commerce among the vari· 
ous States of the United States as described herein, of composition 
roofing materials, insulating materials and preformed bituminous 
expansion joints, having its principal' office and place of business 
in the city of Lockland in said State. It commenced to manufacture 
and sell preformed bituminous expansion joint in 1911, in accord· 
ance with the invention of an employee, for which it sub.sequently 
acquired a patent from the Government of the United States. This 
product is used to exclude foreign matter from crevices or spaces 
between sections or slabs of paving material, used in the construc
tion of streets, roads and highways, and to provide and compensate 
for the contraction and expansion in the opposite or adjacent sides 
of such crevices or spaces. It consists, in general, of premoulded 
filler, of the necessary length, depth and thickness, composed pri· 
marily of bituminons products, reinforced with fiber, or otherwise 
adopted to the aforesaid purpose. 

Until respondent, Philip Carey Manufacturing Co. began the 
manufacture and sale of preformed bituminous expansion joint in 
1911, it had been the common practice to pour hot pitch or bitumen 
into the said crevices or spaces between the sections or slabs of 
paving material, and respondent, Philip Carey Manufacturing Co. 
had a monopoly in the sale of the preformed expansion joint for six 
years after it had placed such product on the market. Inventions of 
preformed expansion joints by others having no connection with re· 
spondents or either of them, followed by patents therefor, resulted in 
the entry of such products into competition with the preformed ex· 
pansion joint of said rC€pondent in 1917 and the several years fol· 
lowing immediately thereafter. The amount of preformed bitumi· 
nous expansion joint manufactured and sold in the United States 
now exceeds annually $1,000,000 in value, and respondent Philip 
Carey Manufacturing Co., manufactures and sells 75 per cent of it, 
and occupies a dominant position in such industry. This respondent 
for a period of more than 25 years has offered for sale and sold all o£ 
its products, including preformed bituminous expansion joint since 
1911, by and through respondent Philip Carey Co., which during said 
period has been, and now is, a corporation which respondent Philip 
Carey Manufacturing Co. caused to be organized, under the laws of 
the State of New Jersey, to serve as its medium or agency for the sale 
and distribution of its products. The general office and place of 
business o£ respondent Philip Carey Co. is the same office and place 
of business in the city of Lockland in the State of Ohio, maintained 
by respondent Philip Carey Manufacturing Co., and both of re· 
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spondent companies have the same officers. .All of its stock, except 
several shares necessary to be held by certain directors in order that 
they may be eligible for such positions, is owned by the respondent 
Philip Carey Manufacturing Co., by which at all times heretofore, 
its affairs have been controlled and directed. Since its organization 
by respondent Philip Carey Manufacturing Co., respondent Philip 
Carey Co. has engaged continuously, directly and exclusively, and 
now so engages, under the supervision and direction of respondent 
Philip Carey Manufacturing Co., in the business of advertising, offer
ing for sale and selling each and all of said products manufactured 
by Philip Carey Manufacturing Co., and causing them to be shipped 
from respondent's place of business through and into other States 
of the United States to the purchasers thereof. 

PAR. 2. In the course and conduct of their said business respondents 
through their agents and employees have sent spies under assumed 
names to the plants of respondents' competitors to report on the 
facilities, capacities and extent of operation of such competitors and 
the information acquired was used thereafter as a basis for repre
sentations to prospective customers of such competitors that such 
competitors could not make extensive deliveries or fill orders of 
magnitude, though such reports showed that such competitors were 
taking care of all business coming to them and planning to expand 
so as to take care of more business if and when it was obtained. 

PAn. 3. In the course and conduct of their said business, respond
ents through their agents and employees circulated through their 
salesmen, a statement that a bankruptcy petition had been filed 
against the Servicised Products Co., a competitor in preformed 
bituminous paving expansion joints, for use by such salesmen in 
connection with the sale of respondents' goods in competition, and 
such use was made by such salesmen of said statement, as to give 
prospective customers of such competitor the impression that such 
competitor was bankrupt. An involuntary petition in bankruptcy 
was filed against the Servicised Products Co. and Albert C. Fischer, 
on December 4, 1923, by the Pioneer Asphalt Co., for a claim of 
$1,476, Brannum Lumber Co. for a claim of $108 and J. L. Jones for 
a claim of $70. The pioneer Asphalt Co. was a competitor of the 
Servicised Products Co. and made joints under a license from the 
Philip Carey Co. The Brannum Lumber Co. was a creditor of C. C. 
Hall, of the Danner Rock Products Co., which had manufactured 
joints for the Servic:ised Products Co. but was then a competitor of 
that concern in the expansion joint business. The bankruptcy pro
ceedings were never pressed. There was pending at the time a 
contract involving about $16,000 in joints for the Sewerage Disposal 
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Plant in Chicago, Ill. Servicised Products Co. was at the time not 
strong financially but was solvent and meeting its obligations. 

PAR. 4. In the course and conduct of their said business, respond
ents through their agents and employees have represented to pur
chasers and prospective purchasers of preformed bituminous expn.n
sion joints that such product of their competitors was unsuitable 
for the purpose intended and would not be passed or accepted. 

PAR. 5. The statements and representations set forth in paragraphs 
2, 3, and 4 above were literally untrue or so calculatingly misleading 
as to produce a false impression and were intended to injure com
petitors and were calculated to have that effect. 

CONCLUSION 

The methods of competition described in paragraphs 2, 3, 4, and 5 
of the foregoing findings of facts, constitutes under the circumstances 
set forth therein, unfair methods of competition in interstate com
merce in violation of the provisions of section 5 of an act of Con
gress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This matter having been heard by the Federal Trade Commission, 
upon the complaint of the Commission, answers of respondents, testi
mony and evidence, the trial examiner's report upon the facts and the 
exceptions thereto, briefs and oral arguments of attorneys for the 
Commission and respondents, and the Commission having made its 
report stating its findings as to the facts and its conclusion, that 
respondents have violated the provisions of section 5 of an act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes", 

It is tlterefore ordered, That respondents, Philip Carey .Manufac
turing Co. and Philip Carey Co., their officers, agents and employees, 
cease and desist from directly or indirectly: 

1. Employing or using any system of espionage whereby officers, 
agents, or imployces of respondent corporations or either of them, 
obtain or seek to obtain information as to the facilities, capacitie,s, 
operations or customers of any competitor; 

2. Circulating, representing or publishing or causing to be circu
lated, represented or published among purchasers or prospective pur
chasers of preformed bituminous expansion joint, any false, deceptive 
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or misleading statement concerning the ability of any competitor to 
fill orders or make deliveries; 

3. Circulating, representing or publishing or causing to be circu
lated, represented or published among purchasers or prospective 
purchasers of preformed bituminous expansion joint, any false, de
ceptive or mis)eading statement of or concerning the acceptableness 
or adaptability for the use intended of the product of any competitor; 

4. Circulating, represent,ing or publishing or causing to be cir
eulated, represented or published among purchasers or prospective 
purchasers of preformed bituminous expansion joint, any false, de
ceptive or misleading statement concerning the financial standing, 
the business or business methods of any competitor. 

It is further ordered, That the charge set out in the complaint of 
a v,iolation of section 3 of the act of Congress approved October 15, 
1914, entitled "An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," be and the same 
is hereby dismissed. 

It is further ordered, That respondents, Philip Carey Manufactur
ing Co. and Philip Carey Co. shall, within 45 days from and after 
the service upon them of a copy of this order, file with the Commis
sion a report in writing, setting forth in detai) the manner and 
form of compliance therewith. 
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IN THE MATI'ER OF 

MID-AMERICAN OIL AND REFINING COMPANY AND 
J. H. CRITES 

COl\IPLAIXT (SYNOPSIS),.FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Dacket 925. Complaint, Oct. 16, 1922-Deoision, Aug. 16, 1927 

Where an oil company organized under a declaration of trust; in selling, for a 
commission and as fiscal agent and trustee, shares or units of interest 
(together with a bonus of its stock) in so-called syndicates, formed for 
the development, or alleged development, of particular rights or holdings 
conveyed by it to the syndicate trustees, and for the purpose of raising 
funds with which to carry on its business; (following its acquisition, for a 
large proportion of its stock, of the assets of another company, at the 
instance of an individual responsible for the promotion or organization 
of both companies) ; and said individual, who planned the formation of 
and sale of units in, such syndicates, to be represented as subsidiaries of 
the company; 

(a) Represented in circulars and other advertising matter that the company 
was the promoter of one of such syndlca.tes and the owner of the leasehold 
interest, in units thereof, and that all units over and above the actual 
cost of tho well to be drilled would be owned by and assigned to it, the 
!act being that the underlying contract providing for the organization of 
such syndicate made no provision for any such interest, but provided 
that the three contracting individuals were equal owners of the entire 
syndicate, and that such units as remained after providing for the 
expenses of organization and sinking the well should be divided equally 
between them ; 

{b) Represented that in drilling the well in question, the contractor had 
agreed to take units for his work and that casing, tanks and hauling had 
been paid for with units, the fact being that the contractor's agreement 
provided for the assignment to him of $10,000 In units, and the payment 
of specified amounts In cash for such drilling, that the casing was to be 
paid for in cash, that several thousand dollars were paid thereon, that 
$30,000 in units were issued to tlle vendor thereof to secure such payment, 
and that, full payment never having been made, such units were never 
returned to the syndicate; 

(c) Represented that the company acting as trustee would purchase and hold 
for the benefit of purchasers of the fractional units sold by it, the whole 
unit of Interest for every 10 fractional one-tenth subscriptions, the fact 
being that no such units were purchased or held by the company although 
many fractional units were 8old, and that the company later admitted 
such fractional units to be valueless, and promised to exchange the same 
for similar units in a second syndicate; 

(d) Represented, in promoting the sale of units in a second "syndicate," pro
jected by said Individual, without the knowledge or consent of the other 
trustees, and never formally organized, that the some was a subsidiary of 

llF.T.C. 



23G 

M!O-AM.E:l:!CAN OIL & REFINING CO. El At. .237 

Complaint 

the company, that the company would act as its trustee, that the company 
had purchased a valuable lease of 80 acres with one producing well and 
another on the sand, that the purchase price was $::i0,000 in cash and a 
similar amount in the shares o:C the company, that the company was on a 
producing basis and guaranteed a return of the investors' money out of 
its production, and that the purchaser of units in such syndicate was 
guaranteed a return of his original Investment 90 days after the beginning 
of the syndicate well, and was further guaronteed a dividend equal to his 
investment out of oil and gas then being produced out of said SO-acre lease, 
the fact being that the purchase price thereof was $100,000, of which $50,000 
was to be paid in cash and a similar amount out of oil production from 
the property, that such lease was the only producing lease of the com
pany, that it had only one producing well upon it, total daily production of 
which at the time of contract of purchase wag 40 to 50 barrels, of which 
the owners of the land were entitled to one-eighth as royalty, and of which 
one-half of the balance was to apply upon the purchase price thereof, and 
that following the payment of $8,500 on the purchase price thereof and 
after possession for some 60 days, default was made in payments, the con
tract was forfeited or cancelled, and the wells were not producing in 
paying quantities; 

(e) Represented, In promoting the sale of units in a third syndicate organized 
by t.aid company and Individual, for the purpose of completing a well 
drilled upon a certain tract, that the company had purchased a lease in 
the Mexia, Texas Oil Field and that units were being sold in the syndicate 
in question to make final payments on the lease and to complete drilling a 
well thereon, and that the investor was guaranteed the return of his 
original investment from the sale of 100 acres of the 240 acres purchased, to 
other large oil companies drilling in the vicinity, the fact being that only 
a nominal amount had been paid on the purchase of such a lease, no 

·further payments were thereafter made, the well was abandoned as a dry 
hole and the lease later forfeited, and that no sale of any part of such 
acreage was made to other oll companies, and no attempt made on the part 
of said company and individual to refund to the purchasers of units in such 
syndicate any part of their original investment; 

With the e!Iect of misleading and deceiving a substantial portion of the publlc 
into purchasing shares or units in the aforesaid syndicates or one or more 
of them, together with shares in the company as a bonu!!': 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. James M. Brimon and Mr. Johtn M. Bwrkett for the Com
znission. 

Mr. Arthur Collim, of Fort Worth, Tex., for respondents. 

SYNOPSIS OF COMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent :Mid-American Oil and Refining Co., an unincorporated, 

-voluntary association operating under a declaration of trust, organ
ized for the purpose of dealing in oils, gas and other mineral lands 
and for producing, manufacturing and selling oil, gasoline and other 
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products, with principal place of business in Fort 'Vorth, Tex., and 
respondent J. H. Crites, its organizer, with engaging in misleading 
and deceptive acts and advertising falsely or misleadingly in viola
tion of the provisions of section 5 of such act, prohibiting the use 
of unfair methods of competition in interstate commerce. 

Respondents, as charged, made numerous false and deceptive state
ments and representation~ concerning the business, property, and 
prospects of respondent Mid-American Oil Co., and the value of its 
stock, in advertising the same in newspapers of general circulation 
throughout the United States and in letters, circulars, maps, pros
pectuses and advertising matter given such general,..circulation, such 
statements, made under the signature of respondent's president, 
but without his Imowledge or consent, being to the effect, among 
other things, that respondent Mid-American guarantees the payment 
of 100 per cent in dividends on the original investment, from present 
production, the fact being that the only production in which it had 
any interest, was a well on a lease in the course of purchase, but 
which never was actually purchased; all with the capacity to mislead 
and deceive and with the natural and probable tendency and effect 
of misleading and deceiving the public. 

Respondents further, as charged, after it appeared that the land 
and leases owned or controlled by respondent Mid-American Co., 
following its merger and consolidation with the 0-Tex Production 
Co. and the Colonial Oil & Production Co., were not producing 
in paying quantities, and its stock was not being purchased, and 
that it was without funds, did certain false and misleading acts and 
things in connection with the creation of three subsidiary organiza
tions, called syndicates, and the sale of shares or units therein, " for 
the avowed purpose of further developing said properties and of 
purchasing and developing additional oil and gas leases." 

Said subsidiarj,es or syndicates, successively caused to be organized 
by respondent Crites, as unincorporated voluntary associations, were 
called the Mid-American Syndicate, Stevens County Syndicate, and 
the Mid-American Mexia Syndicate. Numerous ~ulse and deceptive 
statements were made in advertising the units of said syndicates for 
sale, in advertisements in newspapers of general circulation, letters, 
circulars, maps, prospectuses and other advertising matter given 
general circulation, said statements being under the signature of the 
president of re8pondent Mid-American Oil Co., but made without 
his knowledge or consent. 

The matters referred to may be described or suggested as follows: 
In the organization of the Mid-American Syndicate, with an au

thorized capital stock of $100,000, divided into units of a par value of 
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$100 each, respondent Mid-American Oil Co. and its president were 
made trustees of its property and assets. Respondent Crites caused 
respondent Mid-American Oil Co. to transfer to said syndicate cer· 
tain acreages and leases, on the understanding that said last named 
respondent was to sell the units of the syndicate as a broker, giving 
as a bonus in the sale thereof certain shares of its own stock, and re
ceiving, after sale of sufficient units to warrant the drilling of a well, 
one-third of the remaining units or the proceeds therefrom. "As 
a matter of fact, however, said respondent J. H. Crites had complete 
charge of the sale of the units of this said syndicate and acted as its 
fiscal agent and sold its units to the public for cash, and on a partial 
payment plan, it being understood under the said partial payment 
plan that the said respondent, Mid-American Oil & Refining Co. 
acted as trustee, holding the units until they were completely paid 
for when they were to be turned over to the purchasers thereof. 
However, the units were never actually issued to the said respondent, 
Mid-American Oil & Refining Co., although a large number thereof 
had been sold on the said partial payment plan." 

In the sale of the units of said syndicate such false statements were 
made as that after payment of the cost of royalty to landowners 
and cost of completing a well, unsold units would be assigned to 
respondent }.riel-American Co. as payment for its leases, the fact 
being that it was understood that two-thirds of the unsold units 
would go to trustees of respondent Mid-American individually and 
only one-third to such respondent itself; also that respondent Mid
American would act as trustee and that the syndicate would issue a 
unit for every 10 subscr~ptions at $10, the fact being that the syndicate 
never issued any units on such plan and money paid on such plan 
never reached said syndicate. 

Some five or six months thereafter, respondent Crites, without the 
knowledge of the other trustees of respondent Mid-American Co. 
attempted the organization of the Stevens County Syndicate, and to 
persuade those who had made partial payments for the units in the 
Mid-American to exchange such partial payment units for those in 
the new syndicate. Representations were also here made to the public 
that the respondent Mid-American would act as trustee of said last 
named syndicate, and numerous other false and misleading state
ments were made in advertising the units of said syndicate, relative 
to its purchases, leases, requirements and prospects, including the 
false statement that the purchaser of units was guaranteed the return 
of his original investment in 90 days and the dividend equal thereto 

. from an 80-acre lease represented as having been purchased, the fact 
being that neither respondent Mid-American nor respondent's syndi-
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cate had any right to oil or gas produced therefrom; all with the 
capacity to mislead and deceive and with the natural and probable 
tendency and effect of misleading and deceiving the public. 

Mid-American Mexia Syndicate was formed in a manner similar 
to that of the syndicate last named, respondent Mid-American being 
trustee. Such syndicate was caused by respondents to sell its units 
by offering the public two, for the price of one. Advertising matter 
and literature used in the sale of the units contained false statements, 
with the capacity and tendency above set forth, such statements in
cluding one that the syndicate had purchased a lease on 240 acres in 
the Mexia, Texas, oil fields, that units were being sold therein to 
make final payment on such lease and complete drilling a well thereon 
and that the investor was guaranteed return of his o!.'iginal invest· 
ment out of the sale of 160 acres of said 240 to other large companies 
in the vicinity, the fact being that only a nominal amount had been 
paid on said purchase, no further payments were made, the well was 
abandoned as a dry hole, and the lease forfeited, and no sales of 
acreage were made to other companies nor any attempt by respond
ents to refund to purchasers of such units any part of their original 
investment, and that after a large number thereof had been sold, 
respondent notified the unit holders that the syndicate had struck 
a dry hole and offered to exchange their units for stock of another oil 
company, represented as a successful firm, contingent upon their pur
chasing such new stock for cash. 

"The acts and things performed by said respondents, :Mid-Ameri
can Oil & Refining Co. and J. H. Crites, and the representations 
made by them and each of them in the organi~ation of and in the sale 
of the capital stock of the said respondent, Mid-American Oil & 
Refining Co., and the units of its said subsidiary syndicates as 
described in the foregoing paragraphs had the capacity to mislead 
and deceive and the natural and probable tendency and effect of them 
and of ench of them was to mislead and deceive the purchasing public 
and induce numerous persons located throughout the several States to 
purchase the capital stock of the said respondent, Mid-American Oil 
& Refining Co. and units in its said subsidiary syndicates;" all to the 
prejudice of the public and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPoRT, FINDINGs AS To Tirn FAcTs, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondents charging them with the use of unfair 
methods of competition in violation of law. 
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Thereupon, respondents entered appearances, filed answers and 
formal hearing was had in the course of which testimony and evidence 
were introduced in support of the complaint and on behalf of the 
respondents. Thereafter, brief was filed by counsel for the Commis
sion, and respondents having failed to file brief within the time pre
scribed, or at all, and this matter having come on for final decision 
and the Commission having considered the record and being advised 
in the premises makes this its report, stating its findings as to the facts 
and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The said respondent, J. H. Crites, caused the or
ganization of the said respondent, Mid-American Oil & Refining 
Company as an unincorporated, voluntary association under a declara
tion of trust dated May 1, 1920, with its principal place of business at 
Fort 'Worth, Tex., having authorized capital stock of $1,000,000 
divided into 1,000,000 shares with a par value of $1 each, for the pur
pose of purchasing, leasing, selling and conveying lands supposed 
to contain oil, gas, and other minerals; drilling wells and produc
ing crude petroleum, manufacturing refined oil, gasoline and other 
Products; constructing, operating and maintaining refineries in the 
State of Texas and elsewhere. In July, 1920, he caused the said 
respondent Mid-American Oil & Refining Company to merge with 
the Colonial Oil & Production Company, and in October, 1920, he 
caused the 0-Tex Production Company, which had also been pro
moted by him to transfer its assets to the respondent, Mid-American 
Oil & Refining Company, in consideration of a large proportion of 
its stock. None of this stock was sold for cash but such portion 
thereof as became the property of others than respondent J. H. 
Crites, and associates, was obtained either in said exchange for 
property of 0-Tex Production Company or as a bonus for the 
purchase of shares or units in the various syndicates hereinafter 
described. After the merger with the Colonial Oil and Production 
Company and acquisition of the property of the 0-Tex Production 
Company, there were available for respondents no funds with which 
to develop leases, drill wells, or conduct any other activities in the 
oil industry, or the oil fields of Texas, and no means by which 
funds for such purposes could probably be obtained from sale of the 
stock of respondent, Mid-American Oil & Refining Company. 
Respondent, J. H. Crites, conceived and put into active operation as 
a contrivance or device to win the confidence of prospective investors 

- and to procure the use of their money for his enterprises, the forma
tion of so-called syndicates to be represented to the public as sub-
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sidiaries of respondent, Mid-American Oil & Refining Company, and 
the sale of shares or units therein with the delivery therewith of 
shares in respondent company as a bonus to purchasers of shares or 
units in such syndicates as the initial step in the development or use 
of such device. 

PAR. 2. The said respondent Crites caused to be organized the 
Mid-American Syndicate by a declaration of trust dated February 
26, 1!>21, executed by the Mid-American Oil & Refining Company 
by its trustees, John T. Honea, Ennis Roberts and J. H. Crites, the 
Commerce Trust Company by J. E. 'Villis and by G. Graham, 
Sterling P. Clark, and John T. Honea. In said declaration of trust 
was recited the conveyance by the 1f,id-American Oil & Refining 
Company to Sterling P. Clark, John T. Honea, and G. Graham as 
trustees of a ten-sixteenth interest in a certain oil and gas lease 
covering city block 21 in the town site of Breckenbr,idge. The value 
of the trust estate was fixed at $100,000 divided into 1,000 units of 
a par value of $100 each. The Commerce Trust Company of Fort 
·worth, Tex., was constituted "Special Trustee" to receive and dis
burse money ar,ising from pipe line runs of oil. The said conveyance 
of interest in block 21 and said declaration were made pursuant to 
a contract by and between Sterling P. Clark, John T. Honea, and 
G. Graham, dated January 21, 1921, setting forth the terms under 
which said conveyance and said declaration of trust would be 
executed, and providing among other things that the shares or units 
of said syndicate would be sold to the public, and that the Mid
American Oil & Refin,ing Company would act in the capacity of 
fiscal agent in the sale thereof, receiving a commission of 15 per 
cent on the gross units sold for cash. It was also provided that the 
respondent company would act as trustee for the syndicate, opening 
an account against. which checks were to be drawn by John T. 
Honea and countersigned by J. H. Crites. In carrying out the 
campaign of selling said units sa.id respondent Crites had complete 
charge and sold units to the public for cash to the amount of about 
$41,000. Said units were sold largely to the stockholders or share
holders of the respondent, Mid-American Oil & Refining Company, 
and there was given as a bonus to the purchaser of each unit in the 
Mid-American Syndicate, 25 shares of the respondent, 1-Iid-Ameri
can O,il & Refining Company. There was also sold by the said 
respondent Crites a large number of fractional units in multiples 
of one-tenth unit, for which receipt or assignment certificate was 
issued to purchaser, agreeing that for each whole unit represented by 
fractional multiples the respondent company would purchase and 
have issued to it to hold as trustee one unit or share of the syndicate 
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and registered on the books of the Commerce Trust Company as 
spec,ial trustees. 

The whole units of the Mid-American Syndicate so sold were rep
resented by certificates which were sent through the mail, or by 
other means of transportation, to purchasers thereof throughout the 
United States by the said respondents, Mid-American Oil & Refining 
Company and J. H. Crites. In the campaign to sell and the sale 
as aforesaid of the shares or units of the Mid-American Syndicate, 
the said respondents, with the active cooperation or acquiescence of 
John T. Honea, as president of said respondent, Mid-American Oil 
& Refining Company, prepared and circulated or caused to be pre
pared and circulated throughout the United States, circulars, letters, 
maps and other advertising matter which contained numerous false 
nnd misleading statements of and concerning the business, property 
and prospects of the respondent Mid-American Oil & Refining Com
pany and the Mid-American Syndicate. Such false and misleading 
statements were to the effect that the respondent, Mid-American 
Oil & Refining Company, was the promoter of the Mid-American 
Syndicate and the owner of the leasehold interest, in units of the 
Mid-American Syndicate, and that all units over and above the actual 
cost of the well would be owned by and assigned to the respondent 
company; when in truth and in fact the contract by and between 
the trustees of the syndicate providing for the organization of the 
Mid-American Syndicate stated that the contracting parties were 
equal owners of the entire syndicate and entitled to receive each an 
equal one-third of the profits from the deYelopment of said lease, 
and the declaration of trust of said Mid-American Syndicate pro
'Vided that after the sale of only that number of units of interest 
as 'Should he necessary to provide funds to cover organization expense 
and the cost of sinking the well on the lease, the remainder of the 
units would be divided equally between the following named persons, 
to wit: Sterling P. Clark, John T. Honea, and G. Graham; also 
the statement that in drilling the well on block 21 Breckenridge the 
drilling contractor had agreed to take units for his work, and casing, 
tanks and hauling had been paid for with units; when in truth and 
in fact, the agreement with the contractor provided for the assign
ment to him of $10,000 in units and the payment of $4.50 per foot 
for drilling down to top of the line and $150 a day for time necessary 
to drill the well in with $100 a day for shut-down time caused by 
failure of the company to provide water, fuel or casing. The casing 
furnished for the well by E. Graham was to be paid for in cash, 
and three or four thousand dollars was paid. To secure the payment 
for the casing, approximately $10,000, there were issued and de-

651330--30--voLll----11 
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livered to E. Graham $30,000 of units of the Mid-American Syndi
cate to be returned upon payment for the casing. Full payment was 
never made and the units were never returned to the syndicate. 

The aforesaid circular letters and other advertising matter dis
tributed as herein stated by respondents, Mid-American Oil & Refin
ing Company and J. H. Crites, also contained the statement that the 
respondent, Mid-American Oil & Refining Company, acting as trus
tee would purchase and hold for the benefit of the purchasers of frac
tional units in the syndicate, the whole unit of interest in the :Mid
American Syndicate for every 10 fractional one-tenth ~mbscriptions 
of $10 each, when in truth and in fact no such units were purchased 
or held by said respondent company, although many fractional units 
were sold by it. 

Subsequently the respondent company notified the purchasers of 
fractional units that it had been its expectation to furnish such units 
from those which were to come to it from the one-third interest of 
the trustee, John T. Honea, in units remaining after the financing 
and completion of the well; that said well was not and probably 
never would be completed; that the fractional units were therefore 
absolutely valueless; that in exchange for such fractional interests 
represented by assignments of units issued in the name of the re
spondent company, units in an equal amount would be issued in the 
Mid-American Stevens County Syndicate. · 

In the latter part of December, 1921, the Mid-American Syndicate 
went into the hands of a receiver. 

PAR. 3. On or about May 4, 1921, without the knowledge or consent 
of the other trustees of the said respondent, Mid~American Oil & 
Refining Company, the said respondent, J. H. Crites, undertook to 
organize a new syndicate known as the Mid-American Stevens County 
Syndicate for the alleged purpose of development of 40 acres out of 
a lease of an SO-acre tract in Stevens County which the respondent, 
J. H. Crites, had contracted to purchase for the Mid-American Oil 
& Refining Company. A large number of units to the extent of 
approximately $2G,OOO in said Mid-American Stevens County Syn
dicate were either sold for cash or issued in exchange for fractional 
units of the Mid-American Syndicate. In the organization or at
tempted organization of said Stevens County Syndicate no formal 
organization was attempted or carried out, but the said syndicate 
was represented to the public as a subsidiary of the respondent, Mid
American Oil & Refining Company and it was also represented that 
said respondent company would act as trustee for the syndicate. In 
the sale of said units for cash there were given with each unit a bonus 

' of 25 share~ of $toe~ of the respondent1 Mid-Ameri~an Oil & Uefining 
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Company. The sale of units in the second syndicate was made by 
said respondents, Mid-American Oil & Refining Company and J. H. 
Crites, in a manner similar to the sale of units of the Mid-American 
Syndicate as aforesaid, and advertising matter and literature were 
sent out by the respondents into the various parts of the United States 
in connection with the campaign to ~ell, and the sale of, said units 
which contained many false and misleading statements. Among 
them were statements to the effect that the respondent, Mid-American 
Oil & Refining Company, had purchased a valuable lease of 80 acres 
with one producing well and another on the sand; that the purchase 
price was $50,000 in cash and $50,000 in shares of the respondent, 
Mid-American Oil & Refining Company; that respondent, Mid
American Oil & Refining Company was on a producing basis and 
guaranteed a return of the investor's money out of its production; 
that the purchaser of units of the Mid-American Stevens County 
Syndicate was guaranteed the return of his original investment 90 
days after the beginning of the syndicate well and he was further 
guaranteed a dividend equal to his investment out of oil and gas then 
being produced for the said 80-acre lease, whereas in truth and in 
fact, the purchasing price of said lease was $100,000 of which $50,000 
Was to be paid in cash and $50,000 out of oil production from the 
property; the said 80-acre lease was the only producing lease of said 
re.<>pondent company; there was only one producing well upon it, 
the total daily production from which, at the time contract was made 
for its purchase by the respondents, Mid-American Oil & Refining 
Company and J. H. Crites, was 40 to 50 barrels; of this production 
the owners of the land were entitled to one-eighth as royalty and 
one-half of the remaining seven-eighths was to apply upon the pur
chase price of the least!; $8,500 was paid on the purchase price of 
said lease and after possession thereof for about 60 days from the date 
of the contract, default having been made in payments, the contract 
Was cancelled or forfeited and at time of cancellation or forfeiture 
the wells on said lease were not in fact producing in paying quantities. 

PAR. 4. The said respondents caused the organization of the Mid
American :Mexia Syndicate on or about June 30, 1921, with a pro
posed capitalization of $70,000, divided into 7,000 units with a par 
value of $10 each. The said Mexia Syndicate was organized for the 
purpose of completing a well which had been drilled to a depth of 
approximately 3,000 feet upon an 80-acre tract, which was part of a 
240-acre lease in the Mexia, Texas Oil Field, for the purchase of 
Which the respondent, Mid-American Oil & Refining Company had 
nn option. This syndicate was formed in a manner similar to the 
said Mid-American Stevens County Syndicate, with no articles of • 
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incorporation or association, and with the said respondent, Mid
American Oil & Refining Company, as trustee. The said respondents 
caused the said Mid-American Oil & Refining Company to sell the 
units of the said syndicate to the public, to the extent of approxi
mately $7,000 by offering two units for the par price of one. The 
advertising matter and literature used in the sale of these· units were 
distributed to the public in the same manner as that of the Mid
American Syndicate and the Mid-American Stevens County Syndi
cate, and contained false statements to the effect that thE:> said re
spondent, Mid-American Oil & Refining Company, had purl'hased a 
lease on 240 acres in the Mexia, Texas Oil Field, and units were 
being sold in the said Mid-American Mexia Syndicate to make final 
payment on the lease and to complete drilling a well thereon; that 
the investor was guaranteed the return of his original inve~tment 
out of the sale of 160 acres of the said 240 acres to other large oil 
companies drilling in that vicinity, when as a matter of fact only a 
nominal amount had been paid on the purchase of the said lease and 
no further payments were thereafter made, the well being abandoned 
as a dry hole and the lease later forfeited and no sale of any part 
of said acreage was made to other oil companies, and no attempt 
was made on the part of said respondents to refund to the purchasers 
of units in said Mid-American Mexia Syndicate any part of their 
original investment. 

PAR. 5. Respondents, Mid-American Oil & Refining Company and 
J. II. Crites, offered for sale and sold the units or stock in the Mid
American Oil & Refining Company, the Mid-American Syndicate, 
the Mid-American Stevens County Syndicate, and the Mid-American 
Mexia Syndicate, in the various States of the United States in compe~ 
tition with individuals, partnerships, corporations and associations 
engaged in th~ sale of oil stocks in the various States of the United 
States, and caused certificates or other evidences of ownership to be 
transmitted from Fort ·worth, Tex., to purchasers thereof at their 
points of location in. the various States of the United States. 

PAR. 6. The foregoing false and misleading representations had 
the capacity and tendency to mislead and deceive, and did mislead 
and deceive, a substantiaL portion of the public into the purchase of 
shares or units in the said so-called syndicates or one or more of 
them, and the acquisition of shares in respondent company as a 
bonus, for and on account thereof. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to 
the facts constitute under the circumstances therein stated, unfair 
• 
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methods of competition in interstate commerce, in violation of the 
provisions of an act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respond
ents, the testimony and evidence and the brief of counsel for the Com
mission, respondents having failed to file brief within the p'rescribed 
time, or at all, and the matter having come on regularly for decision 
and the Commission having made its report stating its findings as to 
the facts with its conclusion that respondents, Mid-American Oil & 
Refining Company and J. H. Crites, have violated the provisions of 
an act of Congress approved September 26, 1914, entitled "An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes", 

It u ordered, That the respondents, Mid-American Oil & Refining 
Company and J. H. Crites, cease and desist from publishing, circu
lating or distributing, in interstate commerce, in connection with 
offering for sale or selling stock of the Mid-American Oil & Refining 
Company, the Mid-American Syndicate, :Mid-American Stevens 
County Syndicate, the Mid-American Mexia Syndicate, or any other 
association, corporation or syndicate, magazines, pamphlets, prospec
tuses, newspapers, circulars, circular letters, or any other printed or 
written matter containing false or misleading statements or repre
sentations concerning the organization, management, financial condi
tion, resources, production, properties, earnings, income, progress, or 
prospect of respondent, Mid-American Oil & Refining Company, or 
any of said syndicates, or of any other corporation, association or 
syndicate, whose stock or units are offered for sale or sold by respond
ents or either of them in interstate commerce. 

It u further ordered, That said respondents shn.Il, within 60 days 
from the date of the service of this order, file with the Commission a 
report setting forth in detail the manner and form in which they 
have complied therewith. 
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IN THE MATTER OF 

THOMAS E. POWE AND F. C. HARRINGTON, PARTNERS, 
DOING BUSINESS UNDER THE FIRM NAME AND 
STYLE, THOMAS E. POWE LUMBER COMPANY 1 

001\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REOATID TO THE ALLEGED 

VIOLATION OF SEC. 11 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1281. Complaint, Feb. 12, 1925-Deoision., Aug. 16, 1DZ7 

Where the wood mahogany had long had a merited and enduring reputation 
associated with the word, was usually sold to lumber dealers and manufac· 
turers under such names indicating origin as "Honduras Mahogany", 
"1\Ie:xican J.I.Iahogany ", etc., and was usually dealt in in the retail furniture 
trade without such prefixes, and where furniture and other articles were 
customarily bought, dealt in, and purchased by buyers for large retail 
stores, by retail dealers, and by the public in reliance upon representations 
by the manufacturers and dealers ref:pectively as to their composition and 
whether or not they were mahogany; and thereafter a firm engagcll In the 
sale of hardwood lumber and hardwood products to wholesale and retail 
lumber dealers, manufacturers of furniture, and others, 

Represented and advertised certain Philippine hardwoods as "Philippine 1\Ia· 
hogany ", and induced others so to represent the same and prollucts thereof, 
advising customers and prospectlre customers (Including manufacturers of 
mahogany furniture who bad begun to use other woods stained to imitate 
mahogany following the World War scarcity thereof), and the public 
generally, In advertisements and correspondence, that products made from 
such woods could be guaranteed as made of "Genuine 1\Iahogany ", and 
making such statements In circular letters as "Would you like to be In a 
position of guaranteeing to your trade that your products are mndo of 
GENUINE 1\IAIIOGANY?", "Can we interest you In mahognny lumber at a 
price that will allow you to use It along with quartered white oak, red 
birch and other domestic woods-and still give you real mahogany-a wood 
that needs no huitatlon-no false staining-and a genuine mahogany grain 
after It comes from the finishing room?",""' "' "' our LAUAN 1\IAIIOG
ANY fills a long-felt want", "WHAT IS LA UAN MAHOGANY? A ma· 

'Findings and orders were first Issued as of July Hl, Hl26, In three of the group of siX 
~IISes In which findings and orders are now Issued as of Au.<;ust 16, 1027, Involving the 
use of the term " I'hlllpplne Mahogany," such group bclug composed of tile Instant case, 
namely, the Thomas E. Powe Lumber Co., Docket 1281 ; Indiana Quar·tet·ed Onk Co., 
DockPt 1310; Kh·scbmann Hardwood Co., Docket 1323; Hammond Lnrrrller Co., Docket 
132-l; Robert Dollar Co., Docket 13211; and Tlle Jones Hardwood Co., Docket 1332. The 
cases referred to In which such findings and orders were first Issued were the flr·st two 
and the last, as al>ove enumcr11ted. (See 10 F. T. C. 280, 300, and 320, respectively.) 
The cases were reopened at the request of respondents and the Philippine Government, 
lnt!'rvenor, for the purpose of consldel'lng additional relevant testimony. said not to have 
!Jeen available at the original trial of the cases. The effect of the new findings Is to modifY 
and enlargP those theretofor·e made, the orders remaining undisturbed. As to the other 
three case~, namely, the Klrscbmann Ilnrdwood, Ilnmmond Lumber, and the Dollor ca~es, 
1t was stipulated that the record or the e\·ldt>nce taken In the reopened c~sr·s should 
constitute the evluence upon which the Commission should proceed to muke Its report in 
such proceedings. 
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hogany cut exclusively in the Philippine Islands, imported by us direct. A 
mahogany of exceptional value, gaining popularity not only in the U. S., 
but other countries as well. • • • ", "• • • the more you use of our 
stock-the more the saving we can effect you in your Mahogany purposes", 
and so sold said woods to furniture manufacturers, dealers nnt.l others by 
whom said woods or the products manufactured therefrom were resold to 
retnilers and others as "Mahogany", "Genuine Mahogany" or "Solid 
Mahogany", and were in turn by them resold to the public as and for such 
products; 

The fact being that the aforesaid woods (1) were not mahogany, either 
botanically or otherwise, (2) lacked many of the characteristics and 
virtues possessed by mahogany and were thereby unsuited for a variety 
of uses eml)loycd for mahogany, (3) were sold to the manufacturer for 
about two-thirds of the price of genuine mahogany, and were by the latter 
resold in the manufactured products, to dealers, at the price prevailing 
for mahogany products, (4) had long been known and traded in in the 
Philippines and in the United States under their native nnd trade names, 
"lauan" and "tanguile ", and also under other native names such as 
"red lauun ", "bataan ", etc., (5) were imported under such naml's as to 
the greater proportion thereof imported, (6) were so dealt in in the United 
States by many of the Importers and a substantial number of the lumber 
dealers, (7) were not what dealers, manufacturers, and ultimate pur· 
chasers had in mind when they wanted mahogany, or what they belleved 
to be mahogany, (8) were named and sold as Phlllppine Mahogany in the 
face of ollielal disapproval and practice, and without the .sanction of local 
custom, and that (!l) approximately GO per cerit of the retail lumber deal
ers in the United States, and ultimate purchasers of furniture and other 
products had never heard the term, with rare exceptions, In whleh ln· 
stances it was believed to mean mnhogany, and not a substitute; 

With the efl'ect of (1) causing manufacturers, dealers In furniture nncl other 
.products, and consumers to purchase, sell or deal in said wood,;, and 
products made therefrom, as mahogany, (2) pladug in the hnnd:il of its 
Immediate customers an unlawful Instrument enabling thPm to incrense 
their profits by resell!ng the lumber so misnamed, dther as sueh, or In 
the manufactured form, thereby lessening the market for true mahogany 
and for the honestly named Pllillppine lmrdwoods, (3) diverting business 
from and otherwise prejudicing competitors deallng in and able to supply • 
lumber and other woou products, consisting of mahogany, rightfully and 
truthfully !'O represented by them, and competitors denllng in launn, 
tanguilc, and other PhlllllJline hardwoods and the prouucts manufactured 
therefmm, unucr appropriate or trade name~. whlch did not imiJort or 
Imply thnt they were m11ho~any, and (4) of deceiving a substantial por
tion of the trade, and the purchasing public in substantial numbers, nnd 
inducing the ortlinary purchaser of protlucts made from such wood:; to 
purchase the same as and for mahogany, In whole or in part, to the injury 
and preJudice of the purchasing public and of honest competitors: 

1I eld, That !'UCh prnctires, under the circumstances set forth, constituted 
unfair method~ of competition. 

Mr. M. }.farkliam Flarvnery and Mr. Steplten 0. Van Fleet for the 
Commission. 

Forbes & Daniels, of 1Vashington, D. C., for respondents. 
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Maj. F. G. Munson, Judge Advocate, United States Army, of 
Washington, D. C., for Philippine Government, intervenor. 

J.Ir. Gilbert H. Montague,·of New York City, for Mahogany Asso
ciation, Inc. (Amicus Curire). 

SYNorsrs oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent, a partnership engaged in the sale of lumber and other 
wood products to dealers in lumber and manufacturers of furni
ture, cabinet work and allied products, in the various States, and 
with place of business in St. Louis, with misrepresenting products 
and advertising falsely or misleadingly in violation of the provi
sions of section 5 of such act, prohibiting the use of unfair methods 
of competition in interstate commerce, in that, for more than one 
year prior to the complaint respondents offered and sold as and 
for mahogany, lumber and other wood products consisting of woods 
other than mahogany, though resembling it in general appearance, 
representing said lumber and other products as "mahogany," 
"lauan mahogany," and other purported species, and kinds of 
mahogany in advertisements, circular letters, and other correspond
wee with vendees and prosp€ctive vendees, and upon their letter
heads, billheads, invoices, price lists and other trade literature, and 
representing the same as genuine mahogany to such vendees, with 
the effect of causing many such dealers and manufacturers to pur
chase said lumber and other products as and for mahogany, and to 
manufacture therefrom and to sell to wholesale and retail dealers 
articles of furniture~ etc., as and for mahogany, and thus cause such 
dealers and eventually the consuming public to purchase the same as 
and for mahogany articles, and of diverting business from and other-

• wise prejudicing many competitors dealing in genuine mahogany 
lumber and mahogany products, "who do not include any other 
kind of wood than mahogany in ·their advertisements or representa
tions of mahogany wood, and who otherwise properly and truth
fully represent the lumber and other wood products which they offer 
for sale"; all to the prejudice of the public and respondent's com
petitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT' FINDINGS AS TO THE FACTS, AND ORDER 1 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondents, Thomas E. Powe and F. C. Harring-

I See footnote on p. 248. 
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ton, partners, doing business under the firm name and style Thomas 
E. Powe Lumber Company, charging them with unfair methods of 
competition in commerce in violation of said act. 

Respondents having entered their appearance by their attorney, 
~r~d having filed their answer herein, and the Philippine government, 
Intervenor, having entered its appearance by its attorney, and having 
filed special answer herein, hearings were held before an examiner 
of the Federal Trade Commission, heretofore duly appointed, and 
testimony was thereupon offered and received in support of the alle
gations of said complaint, and in support of the allegations of said 
answer of respondents, and thereupon this proceeding came on for 
decision, and the Commission having duly considered the record, and 
being fully advised in the premises, made its findings as to the facts 
and its conclusions drawn therefrom, and entered its order herein. 
!hereafter respondents and intervenor having declared that there was 
1n existence additional relevant testimony which was not available to 
them at the trial, asked leave to introduce such testimony, which was 
granted, subject to the provisions of a stipulation entered into be
tween respondents and the Commission, and said additional testi
Jnony, together with certain additional testimony offered in support 
of the complaint, was thereupon received pursuant to the provisions 
of said stipulation, and the Commission having again duly considered 
t?e record, including said additional testimony, and being fully ad
l'Ised in the premises, makes this its findings as to the facts and its 
conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents are partners doing business under the 
fir~ name and style, Thomas E. Powe Lumber Company, with their 
Principal place of business in the city of St. Louis, State of Missouri. 
They are engaged in the sale of hardwood lumber and hardwood 
Products to wholesale and retail lumber dealers, manufacturers of 
furniture, and others located at various points in the several States 
of the United States. They cause said commodities, when so Eold, 
to be transporte<l from their said place of business in the city of St. 
Louis, Mo., and from the point of origin of such commodities into 
and through other States of the United States to purchasers at 
their respective points of location in States other than Missouri and 
other than the points of location of such shipments. 
: PAn. 2. There are other individuals, partnerships, and corpora
~Ions situated in the various States of the United States also engaged 
ln the sale of hardwood lumber and hardwood products, who cause 
said commodities when sold to be transported from their respective 



252 FEDE11AL TnAl:>E COMM1SS10N DECiSION~ 

Findings llF.T.C. 

places of business into and through other Stutes of the United State:> 
to purchasers located in States other than the State of origin, and 
into States into which resp.ondents ship their hardwood products, 
with whom respondents were during the time mentioned in the com
plaint and now are competing in interstate commerce. 

PAR. 3. A large and important part of the hardwood and hard
wood products sold and transported by respondents in interstate 
commerce is called by respondents "Philippine mahogany", and is 
grown in and imported from the Philippine Islands. This wood has 
been known and traded in for years prior to the filing of the com
plaint herein both in the Philippines and in the United States under 
the names Lauan and Tanguile. Other trade names employed for 
these woods are red Lauan, white :J;..auan, Bataan, Lamao, Almon. 
Apitong, Orion, Batang, Bagaac, Batak, and Balachacan. 

PAR. 4. About 85 per cent of the Philippine woods sold as" Philip
pine mahogany " imported through the Pacific coast ports is im
ported under the trade names set out in paragraph 3 above. Son1l' 
importers sell these woods to lumber dealers, furniture manufac
turers, and others under their native or trade names. Respondents 
and other importers sell it to furniture manufacturers, dealers and 
others ~s "Philippine mahogany". After sale by the importers last 
referred to, the manufactured products are sold by the said furni
ture manufacturers to retail furniture dealers and others as "mahog
any", "genuine mahogany", or "solid mahogany"· Such product:> 
are resold by retail furniture dealers to the public as and for products 
made of "mahogany"," genuine mahogany", or "solid mahogany". 

PAR. 5. :Many of the importers and a substantial number of lumber 
dealers in this country use and deal in woods of the type sold by 
respondents as "Philippine mahogany", but under the native or 
trade names in paragraph 3 set forth. 

PAR. 6. The Lauan and Tanguile sold by respondents as "Philip
pine mahogany" are the product of the tree family scientifically 
known as Dipterocarpaceae. This tree family is not scientifically or 
botanically related to the tree family Meliaceae, the woduct of which 
constitutes true mahogany. 

PAn. 7. The Philippine hardwoods sold by respondents and others, 
as hereinabove described, are the only woods derived from a tree 
family other than Meliaceae, to which the term mahogany has been 
applied. Of the genera of this family, only one, "Swietenia ", pro
duces true mahogany. There are five known species of Swietenia. 

PAR. 8. The term "African mahogany" has been applied commer
cially to the product of" Khaya" of the genera of l\feliaceae, of which 
there are about four known species. 
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PAR. 9. Trees of the Swietenia group producing true mahogany 
grow principally in the West Indies, Southern Florida, Southern 
Mexico, Central America, Venezuela, and Peru. No species of the 
genus Swietenia of this tree family grows in the Philippine Islands 
except as specially planted for decorative or experimental purposes. 

PAn. 10. The Spanish words "Caoba des Filipinos", meaning 
"Philippine mahogany", are occasionally used in the Philippine 
Islands to designate native woods resembling mahogany in grain, 
texture and color. This term was known in the Philippines, but not 
Used in connection with the sale of lumber. It does not appear that 
this expression was used prior to the American occupation. Prior to 
1916 the Philippine Government, as represented by its director of 
~orestry, opposed the practice of American importers in selling Phil
Ippine hardwoods as Philippine mahogany. 

PAn. 11. When Philippine hardwoods leave the Philippine Islands 
for the United States, they are shipped under the native names, 
Lauan, Tanguile, etc. The invoices on which the taxes are levied are 
made out under the native names, this being by agreement with the 
Bureau of Customs, as well as the railroad companies, so that the 
shipping invoices will conform to the manifest on which the Govern
ment charge has been paid. 

Pan. 12. Active opposition on the part of officials of the Philippine 
Government to the practice of selling Philippine hardwoods as 
"Philippine mahogany" abated about 1916, but a few months prior 
to the institution of the Federal Trade Commission's investigation of 
this matter a statement by the forester of the Philippine Government, 
PUblished in a trade journal known as the Hardwood Record, de
Plored the selling of Philippine wood as true mahogany," a practice 
~hich always will be opposed by the Bureau of Forestry of the Phil
Ippine Government, both because of the false pretenses and because 
of the fact that the Philippine woods have sufficient good qualities to 
stand on their own merits." 

PAn. 13. The va;ious kinds of woods are distinguished from one 
a~other by botanical properties or characteristics. Many woods of 
Widely different kind have some properties and characteristics in 
~0~mon, but it is the differences in such properties and character
Istics, be they great or small, that distinguishes one wood from 
another. The ultimate test consists in a comparison or contrast of 
.such properties and characteristics. 

PAn. 14. In commerce when a question arises as to whether wood is 
of one kind or another, the matter is submitted to a wood technologist 
for determination. A wood technologist authoritatively identifies 
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wood according to the species, genus, t;-ibe and family of the tree, a£ 

classified, established and agreed upon by botanists. 
P.AR. 15. The United States Department of Agriculture in its For· 

est Products Laboratory at Madison, Wis., is regularly engaged in 
officially determining for those engaged in commerce the question 
whether wood is of one kind or another. Many samples of Philip
pine hardwood, such as sold by respondents, were identified by Mr. 
Arthur Koehler, wood technologist of said laboratory, as shorea-one 
of the genera of dipterocarpaceae. 

PAR. 16. The United States Department of Agriculture on Sep
tember 28, 1926, issued the following official statement: 

The name "Philippine mahogany" as applied to Tanguile, Lauan, and other 
Phfllppine woods, l1as never been endorsed by the United States Department of 
.Agriculture. Its use runs counter to the principles followed by the Forest 
Service in attempting to give to native .American trees and woods standard 
names thnt do not deceive or mislead the public, according to a statement by 
Chief l!'orester W. B. Greeley in connection with recently published statements 
growing out of the Federal Trade Commission decision against the use of the 
name "Philippine Mahogany ". 

The Forest Service has been quoted as having endorsed the name " Phlllp
plne mahogany" in a letter written in 1914. This letter, however, according to 
the Forest Service statement, did not attempt to decide the specific question at 
issue, and was limited to stating the principles that should be followed in the 
nomenclature of woods. 

In the opinion of the Forest Service the name mahogany should be confined 
to the true mahoganies, which belong to the botanical genus Swletenfa. 

PAR. 17. Unschooled persons such as laborers in a lumberyard who 
readily distinguish between the different kinds of lumber by such 
criteria as grain, pore, scent, weight, or other identifying character-

. istics are guided by botanical properties and differences inherent in 
the wood as formed in the tree, and these characteristics correspond 
with like characteristics placed by nature in trees of the same species. 
'Vood technologists by reason of their expert knowledge compare 
these and many other qualities and characteristics. with such precise 
results as to satisfy the requirements of both science and commerce, 
and according to such identifications neither Lauan nor Tanguile are 
mahogany botanically or otherwise. 

PAR. 18. In addition to the scientific and botanical distinctions 
used by wood technologists, many of the characteristics and virtues 
possessed by mahogany are lacking in the Philippine hardwoods 
sold by the respondents as mahogany under the name Philippine 
mahogany. The absence of such characteristics and virtues prevents 
such hardwoods from serving certain use.s for which mahogany is 
particularly adapted. While there is conflict in the evidence, the 
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Weight is to the effect that Philippine hardwoods are not suitable 
for the following uses, and the Commission so finds : 

(a) Such woods are not suitable for cabinetmaking because of 
the great prevalance of wormholes which constitute serious defects 
in all Philippine woods. 

(b) They are not suitable for the construction of lamps because 
they do not take a proper finish. 

(c) They are too soft to be suitable for flooring. 
(d) They are not susceptible to the finish required by piano manu· 

facturers on the exposed surfaces of pianos. 
(e) They are not suitable for carving. 
{f) When used in furniture it is necessary to fill the wormholes 

before the wood is stained or varnished and polished. The filling 
at times sinks into these holes, destroying the even appearance of 
the surface. 

{g) They do not retain the subsurface luster peculiar to mahog· 
any, and unlike mahogany they do not beautify with age. 

PAR. 19. Mahogany has a merited and enduring reputation, and is 
familiar to the average person, and the association of such reputa
tion with the household word "mahogany" finds its origin in recol· 
lections of and association with objects of furniture and the like 
familiar to him since childhood; often handed down from generation 
to generation; and when such person is offered products made of so
called" Philippine mahogany" as and for mahogany, he is deceived 
by receiving furniture, interior trim for his house, boats, caskets, and 
the like made of lauan or tanguile, which is not mahogany. · 

PAR. 20. Ultimate purchasers of furniture and the other products 
Inentioned in paragraph 19, with rare exceptions, never heard the 
term "Philippine mahogany "; but even when the term was men
tioned such purchasers were led into the belief that it meant mahog
any, not a substitute. 

PAR. 21. In buying furniture the public usually depends upon 
representations made to them by the retail dealers from whom they 
Purchase as to whether the furniture offered for sale is or is not 
Inade of mahogany wood. 

PAn. 22. Persons engaged in buying furniture for large retail 
furniture stores in practically every city of the United States com
Illonly depend on representations made to them by manufacturers 

· as to the kind of wood entering into the furniture they purchase. 
Furniture purchased by retail dealers is ordered largely from pho
tographs and catalogues, and at times from samples. If furniture is 
:e~resented by the manufacturer to be made of mahogany wood and 
ls mvoiced as mahogany furniture, retail dealers in practically every 
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city of the United States sell such furniture to ultimate purchasers 
as mahogany furniture. Furniture is rarely represented to retail 
dealers as made of "Philippine mahogany", or sold by them under 
that description. Prefixes such as "Honduras", "San Domingo", 
and "Cuban", used by manufacturers and importers, are seldom if 
ever used in the retail furniture trade. But the purchasing public, 
having in mind the reputation which mahogany has borne for hun· 
dreds of years, depend on retail furniture dealers to supply mahog· 
any if that is the kind of furniture asked for. Such buyers have 
seldom heard the term " Philippine mahogany ". 

PAR. 23. Many retail dealers of the class referred to in paragraph 
22 hereof do buy furniture from such manufacturers as described in 
said paragraph, which furniture is made of Lauan, Tanguile, or 
other Philippine hardwoods, and is sold by said retail dealers to the 
public as and for mahogany. Among others, the proprietor of a 
retail furniture store at Cleveland, Ohio, in the regular course of 
business, purchases furniture from various manufacturing concerns, 
among which is a company located at Jamestown, N. Y. From the 
catalogue of this company he has in the past and does now purchase 
tables which are described therein as having "solid mahogany 
tops". From such catalogue he has, under the conditions just re· 
lated, bought items of furniture, depending on the representations 
and descriptions shown in said catalogue in connection with each 
piece, and so relying thereon has sold said tables to customers as 
and for tables having tops of solid mahogany wood. Such table tops 
were not made of mahogany, but were made of Tanguile or Lauan. 
· PAR. 24. Another customer of the said manufacturer at Jamestown, 

a retail dealer at Boston, ordered from a catalogue circulated by 
said manufacturer a table therein advertised as a "solid mahogany 
sewing table". The retail dealer at Boston expected to receive 
"what is called mahogany; what the manufacturers list as mahog· 
any", and which is "supposed to be the best mahogany wood used 
in the manufacture of better lines of furniture, and also cabinet· 
work". Samples were sawed from this table, submitted to the United 
States Products Laboratory, and there identified as belonging to the 
genus Shorea, which grows in the Philippine Islands, and is not 
mahogany. 

PAR. 25. Another manufacturing company of Jamestown, N. Y., 
manufactured mahogany furniture for 50 years, and built up 'a 
reputation on the sale of mahogany. It began to use so-called 
"Philippine mahogany" about 10 years ago. It sells products which 
it manufactures therefrom as products made of "§lolid mahogany", 
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PAn. 2G. A number of manufacturers engaged for the last few 
years in manufacturing furniture of Lauan or Tanguile, called 
''Philippine mahonany ", have built up their reputation during pe
riods of 18 to 4.0 years by manufacturing and selling to retail dealers 
furniture made of mahogany wood. This so-called "Philippine ma
hogany " is at times represented to manufacturers as mahogany which 
comes from the Philippine Islands. Some manufacturers who have 
over long periods of years built up a reputation by manufacturing 
furniture made of mahogany wood are now substituting Lauan and 
Tanguile therefor in the manufacture of such furniture. The manu
~acturing company at Jamestown, N. Y., referred to in paragraph 23, 
Is engaged in manufacturing tables exclusively of so-called "Philip
pine mahogany", which it has been using since 1919. These tables 
~t advertises and sells as" solid mahogany". This company has been 
In business for fifteen years, during thirteen of which it built up a 
reputation by manufacturing furniture out of mahogany wood. So
called "Philippine mahogany" is regarded by this company to be as 
good as mahogany in so far as looks are concerned. The ordinary 
dealer to whom it sells furniture made of so-called "Philippine ma
hogany" is not aware that he is receiving a substitute for mahogany, 
and does not know the difference after it is stained and finished. 

PAn, 27. An ultimate purchaser located at Portland, Oreg., was 
acquainted with the reputation of mahogany an<.1 the fact that it takes 
a high polish and increases in beauty with age; said purchaser or
dered mahogany lumber from a lumber dealer and expected to receive 
the mahogany with which he was acquainted; said purchaser was 
80ld and received lumber which was not mahogany, since it was not 
of the l\feliaceae or mahogany family, but was shorea, aml was wood 
of the type sold by respondents as "Philippine mahogany", and of 
the type represented by them to be mahogany. 

PAn. 28. A furniture manufacturer of Belleville, Ill., made inquiry, 
on or about May 1, 1925, for the purchase of mahogany lumber from 
a lumber company dealing in hardwoods in Kansas City, :Mo.; said 
company agreed to sell said customer mahogany lumber and subse
quently sold and delivered to said customer lumber which it desig
nated "3-Star Philippine Mahogany "; said customer purchased and 
received said lumber, believing that he was purchasing and receiving 
the mahogany wood which he has known for over 25 years to be the 
Wood with a reputation as a fine cabinet wood, which reputation has 
been maintained by mahogany for hundreds of years; thereafter said 
lumber warped and twisted contrary to said customer's former ex
P.ericnce with mahogany wood. Said lumber was not mahogany 
SlJlce it was not of the meliaceae family but was shorea, and was of 
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the same type of wood sold by respondents as " Philippine Mahog
any" and represented by them to be mahogany. 

PAR. 29. Approximately 60 per cent of the retail lumber dealers in 
the United States had not heard the term "Philippine Mahogany" 
prior to the institution of this proceeding. 

PAR. 30. Throughout the period covered in the complaint respond
ents have operated plants or mills and yards in the States of Missouri, 
Arkansas and Alabama and during part of this time they have pur
chased and sold annually more than three-quarters of a million feet 
of lauan and tanguile as" Philippine Mahogany"· Said lumber wa..~;~ 
purchased fmm firms located in the State of New York and else
where, the same having been previously imported from the Philippine 
Islands. 

PAR. 31. To induce the sale of lauan and anguile under the same 
"Philippine Mahogany", respondents advertised in other ways by 
means of circular letters and correspondence, which were sent by 
them to the trade generally. In such advertisements and correspond
ence, respondents ad vised customers and prospective customers and 
the public generally that products made from these woods could 
be guaranteed as products made of " genuine mahogany ". One such 
circular letter, like many others of the same tenor, was broadly cir
culated throughout the several States, and reads in part as follows: 

Would you like to be in a position of guaranteeing to your trade that your 
products are made of GENUINEJ MAHOGANY? 

Can we interest you in mahogany lumber at a price that wlll allow you to 
use it along with quartered white oak, red birch, and other domestic woods-
and still give you real mahogany-a wood that needs no imitation-no false 
staining-and a genuine mahogany grain after it comes from the finishing room? 

• • • our LAUAN MAHOGANY fills a long-felt want. 
WHAT IS LAUAN MAHOGANY? A mahogany cut exclusively in the PhlllP

pine Islands, imported by us direct. A mahogany of exceptional value, gaining 
popularity not only in the U. S., but other countries as well. • • • 

• • • the more you use of our stock-the more the saving we can elrect 
you in your Mahogany purposes. 

PAR. 32. A furniture manufacturer at Indianapolis purchased from 
respondents the Philippine wood so advertised, and manufactured it 
into products which products said manufacturer advertised and sold 
in the State of Ohio and other States, as alld for products made of 
mahogany wood. 

PAR. 33. A retail furniture dealer of Columbus, Ohio, made pur
chases from said manufacturer located at Indianapolis. One such 
purchase consisted of a sectional bookcase. This item was ac
companied in said man~facturers' catalogue by information showing 
different prices for "Mahogany" and for " Imitation Mahogany"· 
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The order was placed for the mahogany piece and a price higher than 
that asked for imitation mahogany was paid. After delivery samples 
were sawed from the bookcase so purchased and sent to the United 
States Department of Agriculture, Forest Service, Forest Products 
Laboratory, at Madison, Wis., and there identified as Shorea. 
Shorea is of the dipterocarpaceae tree family and is not mahogany. 
Other furniture advertised and sold as mahogany by said manufac
turer at Indianapolis was not of mahogany but of lauan or tanguile, 
sold by respondents to said manufacturer as mahogany, in accordance 
with the letter hereinabove set out in paragraph 31. 

PAR. 34. A lumber dealer located at Louisville, Ky., refused to 
continue to handle lauan and tanguile sold by respondents as" Philip
pine mahogany", because the name "Mahogany" applied to this 
wood which is not mahogany caused confusion in the minds of his 
customers. 

PAR. 35. Due to the interruption of commercial shipping to and 
from Atlantic ports during the period of the \Vorld War, mahogany 
was difficult to secure. Manufacturers of mahogany furniture then 
began to use other woods, which they stained to imitate mahogany, 
and sold products made therefrom as mahogany products. When 
~hipping conditions were relieved and they had gradually ceased to 
use these domestic woods as substitutes for mahogany letters such as 
referred to in paragraph 21 were circulated by respondents. 

PAR. 36. Lauan, tunguile and other Philippine hardwoods sold by 
respondents under the name "Philippine mahogany" are not what 
dealers, manufacturers and ultimate purchasers have in mind when 
they want mahogany, or what they believe is mahogany. 

PAR. 37. The aforesaid representations made by respondents have 
had and now have the capacity and tendency to, and did and do, 
cause many dealers in furniture and allied commodities to purchase 
said woo :I products· in the belief that the same are mahogany wood 
and to sell to retail dealers articles of furniture and allied commodi· 
ties us ancl for articles of mahogany wood, and thus to cause said 
dealers and eventually the consuming public to purchase furniture 
and other articles made of said lumber and wood products in the 
belief that the articles so purchased are made of mahogany wood. 

PAR. 38. Respondents have represented their woods as being ma
hogany and have induced others to represent respondents' woods and 
woods of the type sold by respondents and the products thereof as 
being mahogany. Respondents' representations have resulted in 
causing dealers, manufacturers and consumers to purchase respond
ents' woods and products made therefrom in the belief that such 
woods and such products were mahogany. 

65133°~0-VOL 11--18 
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PAR. 39. Mahogany usually is sold to dealers in lumber and to 
manufacturers under names indicating origin, such as " Honduras 
Mahogany", "Mexican Mahogany", "Cuban Mahogany", etc. 
These prefixes in the form of geographical names are understood by 
the trade and by the public to mean that the particular mahogany 
so designated comes from the country thus prefixed. Likewise, the 
term "Philippine :Mahogany," in cases where the geographical pre
fix is retained, indicates to the average purchaser that the wood is 
mahogany grown in the Philippine Islands. . 

PAR. 40. Lauan and tanguile, the woods sold by respondents as 
Philippine mahogany, are sold for about two-thirds of the price at 
which mahogany is sold. Products made from Lauan and tanguile, 
and sold as Mahogany, Genuine Mahogany, or Solid Mahogany are 
sold to retail dealers at the same or approximately the same prices as 
similar products made of mahogany. 

PAR. 41. In thus selling their lauan, tanguile, etc., as Philippine 
Mahogany respondents not only practice deception on their imme
diate customers, but place in their hand,s an unlawful instrument 
which enables them to increase their profits by reselling the mis
named lumber either as lumber or in manufactured products, thereby 
lessening the market for true mahogany and for hone,stly named 
Philippine hardwoods. 

PAR. 42. There are among the competitors of respondents in inter
state commerce many who deal in and sell lumber and other wood 
products consi,sting of mahogany who rightfully and truthfully rep
resent their said lumber and wood products to be composed of ma
hogany wood, and who are in position to supply the demand for 
mahogany. The above-described acts and practices of the respond
ents tend to and do divert business from and otherwise prejudice 
said competitors. 

PAR. 43. There are among the competitors of respondents in inter
state commerce al,so several who deal in and sell lauan, tanguile and 
other Philippine hardwoods, and the manufactured products thereof, 
under appropriate native or trade names which do not import or 
imply that such commodities are mahogany or the products of 
mahogany. The above-described aots and practices of the respond
ents likewise tend to and do divert business from and otherwise 
prejudice said competitors. 

PAR. 44. The ,sale of lauan, tanguile and other Philippine hard
woods by respondents to their customers, and by them to the purchas
ing public, under the name "Philippine Mahogany" or mahogany 
ns hereinbefore described, has the tendency and capacity to and does 
deceive a substantial portion of the trade and the purchasing public 
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in substantial numbers and induces the ordinary purchaser of prod
ucts made from such woocLs to purchase said products as and for 
Products made of mahogany wood, or in part of mahogany wood, to 
the injury and prejudice of the purchasing public and of honest 
competitor,s. 

CONCLUSION 

The practices of said respondents, under the conditions and cir
cumstances described in the foregoing findings, are unfair method,s 
of competition in commerce and cqnstitute a violation of the act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of respond
ents, and testimony and evidence submitted, the trial examiner's 
report upon the facts and exceptions thereto, and briefs and oral 
arguments, and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the provi
sions of an act of Congress approved September 26, 1914, entitled 
''An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes", 

Now, therefore, it is ordered, That the respondents, Thomas E. 
Powe and F. C. Harrington, partners doing business under the firm 
name and style, Thomas E. Powe Lumber Co., their officers, direc
tors, agents, employees and successors, do cease and desist from 
advertising, describing or otherwise designating or selling or offering 
for sale under the term "Mahogany", "Philippine mahogany", or 
any other term of similar import, woods known under the common 
or trade names "red lauan" "white lauan" "tan(l'uile" "narra" 
" ' ' ' 1::1 ' ' apitonO'" "bataan" "lamao" "almon" "orion" "batan(l'" "ba-

o' ·' ' ' ' ol 
gaac " "batak" and "balachacan " or any other wood lumber or ' . ' ' ' Wood products, unless such wood or lumber, or the wood from which 
such products are made, is derived from the trees of the Mahogany 
or Meliaceae family. 

It is further ordered, That the respondents Thomas E. Powe and 
F. C. Harrington, partners doing business under the firm name and 
style Thomas E. Powe Lumber Co., shall within 60 days after 
t?e service upon them of a copy of this order, file with the Commis
Sion a report in writing setting forth in detail the mannet and form 
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in which they have complied with the order to cease and desist 
hereinbefore set forth. 

Memorandum by Chairman Hunt and Commissioners Myers and 
Nugent 

Commissioner Humphrey before leaving on his vacation in June 
asked that his vote be recorded against findings and orders in these 
cases, and that should findings and orders be voted by the majority 
the same be accompanied by the same dissenting opinion which he 
published when the original findings and orders were issued in July, 
1926.1 . 

The findings now made differ in important particulars from those 
issued a year ago; hence the majority deem it appropriate to point 
out that certain observations in the dissenting opinion have little or 
no bearing on the present findings. 

An apparent inconsistency in certain statements issued by the 
Forest Service of the Department of Agriculture, the only Govern
ment agency which undertakes to pass on such questions, supported 
in a measure the claim of the dissenting opinion when first issued that 
"Government authorities have ruled that the term 'Philippine 
Mahogany' is correct." Since then the Forest Service has declared 
unequivocally that it has not indorsed the name" Philippine Mahog
any " and that " in the opinion of the Forest Service the name ma
hogany should be confined to the true mahoganies, which belong to 
the botanical genus' Swietenia '." (Findings, par. 16). 

The ruling of the Interstate Commerce Commission mentioned in 
the dissent merely was to group these Philippine hardwoods with cer
tain other woods for rate-making purpose, and was not an authorita
tive decision on wood nomenclature. The dissenting opinion takes no 
account of the really significant feature of the proceeding before the 
Interstate Commerce Commission, namely, the lengthy and detailed 
testimony of the president of one of these respondents that so-called 
"Philippine Mahogany" is in no sense comparable with true mahog
any. Ample support for the Federal Trade Commission's findings as 
to difference between "Philippine Maho~nny " and true mahogany 
in the uses.to which they can be put, may be found in that testimony. 

Discussion of the distinctions between mahogany and so-called 
"Philippine Mahogany" drawn by wood technologists and botan
ists lends animation to the dissenting opinion. These, however, are 
the controlling distinctions in commercial practice when there is a 
dispute as to whether wood supplied under contract is of the variety 

I 10 F. T. c. 280, 



THOMAS E. POWE LUMBER CO. 263 

248 Dissent 

ordered. In so far as the dissenting opinion implies that under the 
orders of the Commission the Philippine woods must hereafter be 
called by their botanical names, it goes too far. With the unlimited 
opportunities of the alphabet at their disposal respondents couhl 
have adopted or coined names for their wood which did not trade 
on the reputation of another and different wood high in public favor. 
The fact is that competitors of these respondents have adopted and 
successfully employed names for these Philippine hardwoods which 
do not import or imply that their woods are mahogany. 

It may be that the term mahogany has expanded somewhat since 
the first tree of that genus was discovered; it may even be that woods 
other than the Philippine hardwoods are being sold unfairly under 
that name. The woods sold by respondents, unlike the " African 
Mahogany" mentioned by the dissenting commissioner, are not even 
of the same tree family as mahogany; and it would seem that if a 
line is ever to be drawn this is the outside limit at which to draw it. 
If respondents may call lauan and tanguile mahogany, there is no 
reason why birch, which can be finished in excellent imitation of 
mahogany, may not also be marketed as mahogany. 

Dissenting Opinion of Commissioner Humphrey 

I agree with the majority that the word mahogany should not be 
applied to the woods of that species from the Philippine Islands 
without the prefix "Philippine". This would be in accordance 
with the common usage, as in the trade it is customary to say 
"African :Mahogany", "Honduras Mahogany", "Mexican Mahog
any ", "Cuban :Mahogany ", etc. 
If the majority is consistent, it appears to me that it will at once 

proceed against the Mahogany Association for using the term 
''African .Mahogany", as this wood, like the Philippine product, is 
not mahogany botanically. 

GOVERNMENT AUTHORITIES HAVE RULED THAT THE TERM "PHILIPPINE 

J'.IAHOOANY " IS CORRECT 

The Hard wood Lumber Association, in 1916, classified the wood in 
controversy as "Philippine Mahogany". The Forest Service of the 
United States, when the matter was submitted to them in September, 
1914, after a thorough consideration of it, endorsed the use of the 
term "Phillippine Mahogany". The Department of Commerce has 
long used the term "Philippine Mahogany" in its reports. The In
terstate Commerce Commission, in u controversy involving the 
question, after full hearing on the record and brief in the case of, 
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Indiana Quartered Oak Co. v. Atlantic City Ry. Co., approved the 
use of the term "Philippine Mahogany." The following quotations 
are from that decision: 

The term mahogany applies to woods in two senses, the botanical sense and 
the commerrial sense. 

• • • • • • • 
Mahogany In the commercial sense includes chiefly (a) Mexican and Cuban 

mahoganies, whlcll are true mahoganies in the botanical sense and very valu
able woods; (b) African mahogany, wl1ich is not a true mahogany In the 
botanical sense, but which grows large and clear, has a fine figure and is suit
able for veneers; (c) haywood, which is a true mahogany in the botanical 

·sense but, on account of Its soft inferior quality, less valuable than other 
!!pedes, and (d) Philippine mahogany, which is not a true mahogany in the 
botanical sense. Philippine mahogany, is classified by the United States 
Forestry Bureau as a commercial mahogany. 

Apparently the majority is of the opinion that one of the chief 
functions of the Commiss.ion is to correct the opinions and rules of 
the other departments of the Government; more particularly to cor
rect the errors made by the Agricultural Department, the Depart
ment of Justice, the Department of Commerce and the Interstate 
Commerce Commission. I am constrained to believe that Congress 
never intended the Federal Trade Commission to be a super court 
to reverse the rules of other departments, a power that the Supreme 
Court has decided neither it nor any other Court possesses. This is 
expressly declared in many decisions. Houston et al. v. St. Louis 
Independent Packing Co., 24.9 U. S. 479-487; Brougham v. Blanton 
Mfg. Co., 249 U. S. 495-502. 

NO PUBLIC INTEREST 

No public interest appears in this case. The reason of complaint 
herein is not because the user does not know what he is buying, but 
because he does know. It is a controversy entirely between the .Ma
hogany Association and the users of Philippine Mahogany. There 
js no substantial evidence in the record that any ultimate consumer of 
Philippine Mahogany has either been deceived or has complained 
that he has been defrauded. 

The "milk in the coconut" in this controversy is that Philippine 
Mahogany, being a product of one of our insular possessions, is ad
mitted into this country free of duty, and this fact together with 
the fact that it grows in considerable bodies instead of single trees, as 
other mahoganies, enables it to be sold in the United States at a 
lower price than the other mahoganies, and its qualities are so ap
pealing that .it is becoming a serious competitor of the Mahogany 
Association. 
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To prevent the use of the term "Philippine Mahogany" in this 
case will not protect the public, because it is not injured and has not 
complained. Only its competitor objects to its use. It will not be 
in the public interest because it will tend to give the Mahogany Asso
ciation a monopoly of the American markets; will tend to .increase 
the price of mahogany to the consumer, and would greatly injure 
the Philippine mahogany industry in this country, and more greatly 
injure it in the Philippine Islands. 

There .is another fact, that while it is not a legal reason, should 
have consideration as bearing upon the public interest, and that is, 
the Philippine-mahogany industry both in this country and in the 
Philippines is conducted almost exclusively by Americans and is one 
of the chief products of the I>hilippine Islands, and one of the chief 
products making up the cargoes of American ships coming in from 
the Philippines to the Un.ited States. 

WHAT IS MAHOGANY? 

What is mahogany as applied to wood~ Is it the wood from the 
tree botanically known as mahogany~ It is. Dut to restrict it to 
l:iUch meaning is false and misleading. Mahogany wood or lumber, 
may or may not be produced from the tree botanically classified ns 
mahogany. A tree is usually classified from its flower or seed botan
ically. A wood is classified according to its qualities-not from the 
botanical name of the tree from which it is produced. Botanically 
the wood in dispute is not mahogany-commercially it is. To apply 
its botanical classification to its commercial use is wholly misleading. 
Botanical classification has nothing whatever to do with the commer
cial classification of the wood in controversy. The botanical classi
fication of this wood is not involved in the issues of this case, and 
the only result of discussing the botanical classification is to confuse 
and mislead. Below are cited some definitions as to what constitutes 
mahogany: 

MAHOGANY 

Botankally: A tropical American mellaceous tree (Swietenht mahogani), 
With pinnate leaves and panicles of small greenish flowers. (Webster's Dic-
tionary.) 

The valuable hardwood of this tree, used extensively for furniture and cabinet 
Work. (Webster's Dictionary.) 

Commercially: Any of many trees related to, or resembling the mahogany: 
as In Australla, species of Eucalyptus; in India, various mellaceous trees of the 
1;£-nera Soymida, Chukrassia, and Tona; in Africa, Khaya senega lens is; In the 
United States, Uhus lntegrifoUa, species of Cercocarpus, etc. (W~bster's Die· 
tlonary.) (Ita,fcs mine.) 
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.Applied chiefly with qualifications to various woods resembling mahogany 
and to the trees producing them. (New English Dictionary and History of 
1903.) 

Mahogany, the popular name for timber of several unrelated trees, among 
which are various species of Eucalyptus. (Encyclopedia .Americana, 1903 
edition.) 

I would be unable to describe the wood without calllng It mahogany, because 
it has the looks, the appearance, the grain, and all of the things that go to 
make up mahogany. (Witness Sands-Seattle, Rec. p. 15.) 

The furniture trade considers .African, Mexican, Phllipplne and Honduras all 
mahogany. (Witness, Rec. p. 284.) 

These authorities show the conclusive soundness of the rulings of 
the various departments of Government referred to herein. 

DOES TilE PHILIPPINE PRODUCT HAVE THE QUALITIES OF MAHOGANY? 

Does the Philippine Mahogany, as ·webster says, "resemble" ma
hoganyW It seems to me that the Commission's attorneys are hardly 
in a position to deny that the Philippine Mahogany "resembles 
mahogany", and has all its nece.ssary qualities, in view of the fact 
that on page 17 of their brief, they refer to the testimony of several 
witnesses who were experts, that bought and sold Philippine ma
hogany, thinking it was the mahogany of" our grandfathers", or as 
they term it, "the real mahogany"· The examiner in paragraph 
8 of his findings says: 

The resemblance between the characteristics 'of genuine mahogany woo!l and 
the wood sold fn· interstate commerce as "Pbfilpplne 1\Iabogany" Is so close 
that 1t Is difficult even for an expert wood technologist to distinguish between 
them without the aid of Instruments usually employed by wood technologists 
In examining various wood specimens. 

In the brief of the Commission; at page 10, it is said that the 
Horace E. Dodge Boat \Yorks, at Detroit, Mich., represented their 
vessels made of the Philippine wood as constructed of the finest 
mahogany. These veasels were sold to their customers and there is 
no showing that any purchaser of these boats ever made any com
plaint or doubted the truth of these representations. In fact, there 
is no evidence, so far as any ultimate consumer is concerned, that 
when the seller represented his product as of the finest mahogany, 
that it was not strictly true. 

It is useless to quote the evidence of vnrious witnesses upon this 
proposition, for there is practically no dispute in the testimony of 
the witnesses on both sides of the controversy, that the .statement iu 
the examiner's findings above referred to is correct. 

So it is practically admitted in this case that the wood in contro· 
versy has e·very quality necessary to justify it being classified com· 
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mercially as mahogany. It might be added, a.s shown by the record, 
that some of the true mahogany, botanically, is soft and spongy and 
has little value commercially. If this wood was placed on the mar
kets as mahogany, undoubtedly there would be a great protest both 
from the Mahogany Association and from the public, and justly so, 
because while such wood would be mahogany botanically, it would 
not be mahogany comm,ercially, and its sale as such would be a fraud 
upon the public. 

No witness has been produced that has testified or even intimated 
that he has ever bought furniture because he thought it was made 
of wood botanicaUy mahogany. But the entire evidence is that all 
purchasers bought what they thought contained the qualities of 
mahogany as defined commercially, and therefore were not deceived, 
and there is no showing in the record whatever that any purchaser 
has complained that th~ respondents have deceived or defrauded 
them. 

The complaint is made that this wood sometimes contains worm
holes, but this has nothing to do with the issue. This is a character
istic of all mahoganies in a more or less degree. 'Vill it be con
tended that it ,is an unfair practice to call Hickory, or Oak, or 
'Valnut, by their names because these woods sometimes contain 
wormholes~ This question is entirely a matter of grading the 
lumber and not of determining the kind. Certainly it can hardly 
be contended that a hole changes the character of the wood in which 
it is. 

The exhib,itions before the Commission of two selected doors, 
one of the so-called genuine Mahogany and the other of Philippine 
Mahogany, at least in so far as appearance is concerned, decisively 
confute the evidence of all so-called experts as to the inferiority 
of the Philippine wood. In fact, the door of Philippine .Mahogany 
was so much more beaut,ifully figured and colored and in every 
appearance so much more desirable than the genuine, that most pur
chasers would prefer it. This exhibition conclusively demonstrated 
that the Philippine Mahogany possesses every desirable attribute 
that constitutes mahogany as defined by all the decisions and authori
ties. 

TIIE NAME PHILIPPINE MAHOGANY NOT DECEPI'IVE 

The use of the words "Phi~ippine Mahogany" is not deceptive. 
The trade and the people generally know exactly what they are buy
ing when they buy Philippine Mahogany. This opposition to the 
use of the term comes, not because it is deceptive, but because it is 
not. We have again in this controversy the old story of the fight 
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against the new. Much has been said about the mahogany of our 
fathers-more forceful than weighty. The revered mahogan,ies of 
to-day are the despised mahoganies of yesterday. The history of 
the controversy is that mahogany was at first limited to the lumber 
produced from one tree only. Then, as thi,s supply grew less, a new 
mahogany appeared. It was rejected at first but gradually came 
to be recognized; and so, in the future, the Philippine Mahogany 
will become the adored wood of our "grandfathers", and probably 
in a fight tq shut out some new contender for public favor. 

It is impossible to descr,ibe the wood in controversy so that its 
qualities and value will be properly understood by the public, with
out the use of the word "mahogany." To insist that it should be 
called Dipterocarpaceae, in order that the general public might 
not be deceived, would be just as absurd as to insist that the present 
monarch of England should be called, George Frederick Ernest 
Albert \V,indsor, instead of King George, in order that the people 
of England might not be misled as to the person referred to. 

CLASSIFICATION OF WOODS BOTANICALLY MISLEADING AND DANGEROUS 

If we are to lay down the rule that it is false and misleading to 
describe woods commercially other than what they are botanically, 
we will injure, if not destroy, one of the greatest industries in this 
country. 

One of the finest woods in the world, that furnishes perhaps more 
of the timbers used in construction to-day than any other is the 
Douglas Fir of the Pacific Northwest. It is known by this name 
throughout the world and by this name its qualities are well under
stood. Botanically this wood that enters so largely into the com
mercial life of a nation is a false hemlock. There is a widespread 
prejudice against hemlock, because of the qualities of that wood in 
the east. For the lumber producers of the Northwest to be com
pelled to mark their product under its botanical name-False Hem
lock, would be to work incalculable injury to the industry. l\Iore 
than 85 per cent of the wood shingles in the United States are the 
Red Cedar Shingles of the Pacific Northwest. The quality is well 
known and understood by the trade and people generally by the 
term "red cedar." Botanically it is not cedar but juniper. It 
would cost millions of dollars to both the shingle industry and the 
Douglas Fir Industry to educate the people to where they would 
know what was meant by the botanical terms of these woods. In 
the East, one of the great lumber trees of commerce is the poplar. 
Botanically it is tulip. 
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To use the terms, Philippine Mahogany, Douglas Fir, Red Cedar 
and Poplar is to correctly define these woods commercially, and 
gives to the dealers and to the public generally the correct idea of 
their qualities and value. If you describe them botanically, it is 
safe to say that not 5,000 people in the United States would know 
what was meant. I can think of no proposition more absurd than 
to compel the use of the botanical names of these woods upon the 
theory that it will protect the public from false and misleading 
statements. Why should we use the restricted and scientific and 
highly technical name known by a few, and refuse to use the com- • 
mon, ordinary name, understood by all. 

WHY THE PHILIPPINE l\:I:AHOGANY IS CHEAPER 

The reason Philippine Mahogany is cheaper is not because it is 
less desirable, for it has all the qualities, and in its higher grades it 
is equal in beauty, if it does not surpass, the finest of other mahogany 
woods. 

Philippine Mahogany is not taking a large portion of the market 
from the other mahoganies because of any deception, but because 
of its merits. As already stated, the reason that it 'is cheaper is 
because it comes in duty free and because it is more easily logged 
than other mahoganies. 

I must enter my protest against the decision of the majority in the 
overruling of the classification of the Hardwood Association, the deci
sions of the Department of Agriculture, the Department of Commerce 
and the Interstate Commerce Commission, and action, I believe, will 
result in the overturning of the common usage and reversing common 
understanding; that will disrupt a great industry; that will establish 
a precedent that if followed will par11.lyze the lumber industry of the 
country; that will increase the price of mahogany and create a 
monopoly in the mahogany trade; that will injure the public and 
benefit only the Mahogany Association. Such decision in my judg
ment can be based only on the technical and stilted opinions of 
schooled but unlearned self-styled experts, who would, if consistent, 
insist that potatoes must be sold only as tobacco, because botanically 
they are of the same family, lest some dear old college professor might 
buy a package of cigarettes instead of a bag of "spuds". 

The contention of the majority here is that if any person of com
mon understanding wishes to buy this Philippine wood, that has all 
the beauty and durability of mahogany-in fact, all the best char
acteristics of mahogany-that it can not be described to him so as to 
reach the common understanding, by calling it "Philippine Mahog
any", but in order to keep him from being deceived and so that he 
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may know exactly what he is getting, he must be told that it is either 
Lnuan, Tanguile, Almon, Datan, Apitong, Lamao, Orion, Abatang, 
Dagaac, Datak, or Dalachacan. This proposition, it seems to me, 
would be highly complimented by characterizing it as absurdly 
ludicrous. · 

The majority lay down the proposition that the buyer must be told 
the truth-a perfectly correct one and one that I indorse, but when 
you chase this common sense idea into the clouds of scientific 
nomenclature, until not one person in a million, without consulting 

• an encyclopedia, a botanist and a chemist, would know whether a 
word used to describe the wood in a kitchen chair is the name of a 
seasick remedy, a new planet, or a divorcee screen star, it seems to me 
that the proposition in some slight degree "recoils upon itself". 

The sum of the Commission's case is that the purchaser of this 
wonderful and beautiful wood will be deceived and defrauded unless 
he is told that it is Dipterocarpaceae, a proposition so plain that 
only the intelligent will dispute it. 
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COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
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Docket 1316. Com-plaint, May 21, 1925-Decision, .Auo. 16, 19'27 

Where the wood mahogany had long had a merited and enduring reputation 
associated with the word, was usually sold to lumber dealers and manu
facturers under such names Indicating o1·lgln as "Honduras Mahogany", 
"Mexican Mahogany", etc., and was usually dealt In in the retail furniture 
trade, without such prefixes, where furniture and other articles were cus
tomarily bought, dealt In, and purchased by buyers for large retail stores, 
by retail dealers, and by the public in reliance upon representations by 
the manufacturers and dealers respectively as to their composition and 
whether or not they were mahogany ; and thereafter a corporation engaged 
In the sale of hardwood lumber and hardwood products to wholesale and 
retail lumber dealers, manufacturers of furniture, and others, 

Represented and advertised certain Philippine hardwoods as "Phillpplne Ma
hogany " and Induced others so to represent the same and products thereof, 
advising customers and prospective customers and the public generally, in 
advertisements and in correspondence, that they could sell products made 
of the aforesaid lumber as mahogany products, and making such statements 
in their advertisements as "Philippine Mahogany is better than African for 
many purposes. We recommend it for boats [In the construction of which 
it had long been preferred for certain purposes], trim, patterns, boxes and 

·door veneers. You can sell your product truthfully as Mahogany. Philip
pine Mahogany Is classed with African as a 'Commercial Mahogany' by 
the United States Department of Commerce, Interstate Commerce Commis
sion, and the trade generally," and so sold said woods to manufacturers of 
furniture, boats and caskets, and to dealers and others by whom said woods 
or the products manufactured therefrom were resold to retailers and others 
as "Mahogany", "Genuine Mahogany", " Solid Mahogany", or the "Finest 
Mahogany", and were in turn by them resold to the public as and for such 
products; 

The fact being that the aforesaid woods (1) were not mahogany, either botani
cally or otherwise, (2) lacked many of the characteristics and virtues 
possessed by mahogany and were thereby unsuited for a variety of uses 
employed for mahogany, (3) were sold to the manufacturer for about two
third!! of the price of genuine mahogany, and were by the latter resold as 
manufactured products, to dealers, at prices prevailing for mahogany prod
ucts, ( 4) had long been known and traded in in the Philippines and In the 
United States under their native and trade names, "l:1nan" and" tanguile ", 
and also under other native names such as "red lauan ", "bataan ", etc., 
(5) were Imported under such names as to the greater proportion thereof 
Imported, (6) were so dealt In in the United States by many of the lm-

l See footnote to Powe caae, p. 248. 
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porters and a substantial number of the lumber dealers, {7) were not what 
dealers, manufacturers, and ultimate purchasers had In mind when they 
wanted mahogany, or what they believed to be mahogany, (8) were named 
and sold as Philippine mahogany in the face of official disapprova,I and 
practice, and without the sanction of local custom, and, (D) that approxi
mately GO per cent of the retail lumber dealers in the United States, aud 
ultimate purchasers of furniture and other products had never heard the 
term (with rare exceptions, in which instances it was believed to mean 
mahogany, and not a substitute); 

With the effect of (1) causing manufacturers, dealers in furniture and other 
products, and consumers to purchase, sell, or deal in said woods, and prod
ucts made thct•efrom, as mahogany, (2) placing in the hands of its imme
l.liate customers an un.lawful instrument enabling them to increase their 
profits by reselling the lumber so misnamed, either as such, or In the manu
factured form, thereby lessening the market for true mahogany and for 
the honestly named Philippine hardwoods, (3) diverting business from and 
otherwise prejudicing competitors dealing in and able to supply lumber and 
other wood products, consisting of mahogany, rightfuiJy and truthfully so 
represented by them, and competitors dealing In lauan, tanguUe, and other 
Philippine hardwoods and the products manufactured therefrom, under 
appropriate or trade names, which did not import or imply that they were 
mnhogany, and ( 4) of deceiving a substantial portion of the trade, and the 
purchasing public in substantial numbers and inducing the ordinary pur
chaser of products made from such woods to purchase the same !IS and for 
mahogany, in whole or in part, to the injury and prejudice of the purchasing 
public and of honest competitors: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. M. J.farlcltam Flannery and Mr. Stephen 0. Van Fleet for the 
Commission. 

Forbes & Daniel~, of Washington, D. C., for respondent. 
Maj. F. G. Munson, Judge Advocate, United States Army, of 

'Vashington, D. C., for Philippine Government, intervenor. 
'Mr. Gilbert II. Montague, of New York City, fur Mahogany Asso

ciation, Inc. (Amicu.s Curire). 

SYNOPSis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent, an Indiana corporation engaged in the sale of lumber and 
other wood proJucts to dealers in lumber and manufacturers of fur
niture, cabinet work and allied products, in the various States, and 
with principal office and place of business in Long Island City, N. Y., 
with misrepresenting products and advertising falsely or mislead
ingly in violation of the provisions of section 5 of such act, prohibit
ing the use of unfair methods of competition in interstate commerce, 
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in that, for about 18 years preceding the complaint, respondent 
offered and sold as and for mahogany, lumber and other wood prod~ 
ucts, consisting of woods other than mahogany, though resembling it 
in general appearance, representing said lumber and other products 
as "mahogany", "Philippine Mahogany" and other purported 
species and kinds of mahogany in advertisements, circular letters and 
other correspondence with vendees and prospective vendees, and 
upon its letterheads, billheads, invoices, price lists and other trade 
literature; with the effect of causing many such dealers and manu~ 
facturers to purchase said lumber and other products as and for 
mahogany, and to manufacture therefrom and sell to wholesale and 
retail dealers articles of furniture, etc., as and for mahogany, and 
thus cause such dealers and eventually the consuming public to pur
chase the same as and for mahogany, and of diverting business from 
and otherwise prejudicing many competitors dealing in genuine 
mahogany lumber and mahogany products, and right.fully and truth~ 
fully representing the same as mahogany; all to the prejudice of the 
public and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS As TO THE FACTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Sep~ 
tember 26, 1914, the Federal Trade Commission issued and served its 
complaint upon the respondent, Indiana Quartered Oak Co., a cor~ 
poration, charging it with unfair methods of competition in com~ 
merce in violation of said act. · 

Respondent having entered its appearance by its attorney, and 
having filed its answer herein, and the Philippine government, inter~ 
venor, having entered its appearance by its attorney, and having filed 
special answer herein, hearings were held before an examiner of the 
Federal Trade Commission, heretofore duly appointed, and testi
mony was thereupon offered and received in support of the allega~ 
tions of said complaint, and in support of the allegations of said 
answer of respondent, and thereupon this proceeding came on for 
decision, and the Commission having duly considered the record, and 
being fully advised in the premises, made its findings as to the facts 
and its conclusions drawn therefrom, and entered its order herein. 
Thereafter respondent and intervenor having declared that there. 
Was in existence additional relevant testimony which was not avail~ 
able to them at the trial, asked leave to introduce such testimony, 
which was granted, subject to the provisions of a stipulation entered 
into between respondent and the Commission, and said additional 
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testimony, together with certain additional testimony offered in sup
port of the complaint, was thereupon received pursuant to the provi
sions of said stipulation, and the Commission having again duly con
sidered the record, including said additional testimony, and being 
fully advised in the premises, makes this its findings as to the facts 
and its conclusions drawn therefrom: 

FINDINGS .AS TO TilE FACTS 

P ARAORAPH 1. Respondent is a corporation organized under the 
laws of Indiana, with its principal office and place of business in 
the city of Long Island, State of New York. It is engaged in the 
sale of hardwood lumber and hardwood products to wholesale and 
retail lumber dealers, manufacturers of furniture, and others located 
at various points in the several States of the United States. It 
causes said commodities, when so sold, to be transported from its 
said place of business in Long Island City, N. Y., and from the 
point of origin of such commodities into and through other States 
of the United States to purchasers at their respective points of loca
tion in States other than New York and other than the points of 
location of such shipments. 

PAR. 2. There are other individuals, partnerships, and corporations 
situated in the various States of the United States also engaged in 
the sale of hardwood lumber and hardwood products, who cause 
said commodities when sold to be transported from their respective 
places of business into and through other States of the United States 
to purchasers located in States other than the State of origin, and 
into States into which respondent ships its hardwood products, with 
whom respondent was during the time mentioned in the complaint 
and now is competing in interstate commerce. 

PAn. 3. A large and important part of the hardwood and hard
wood products sold and transported by respondent in interstate com
merce is called by respondent" Philippine mahogany", and is grown 
in and imported from the Philippine Islands. This wood has been 
known and traded in for years prior to the filing of the complaint 
herein both in the Philippines and in the United States under the 
names Lauan and Tanguile. Other trade names employed for these 
woods are red Lauan, white Lauan, Bataan, Lamao, Almon, Apitong, 
Orion, Datang, Dagaac, llatak and Dalachacan. 

PAR. 4. About 85 per cent of the Philippine woods sold as" Philip
pine mahogany " imported through the Pacific coast ports is im
ported under the trade names set out in paragraph 3 above. Some 
importers sell these woods to lumber dealers, furniture manufac
turers, and others under their native or trade names. Respondent 
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and other importers sell it to furniture manufacturers, dealers and 
others as "Philippine mahogany". After sale by the importers last 
referred to, the manufactured products are sold by the said furniture 
manufacturers to retail furniture dealers and others as" mahogany", 
"genuine mahogany", or "solid mahogany". Such products are 
resold by retail furniture dealers to the public as and for products 
made of" mahogany"," genuine mahogany", or" solid mahogany". 

PAn. 5. Many of the importers and a substantial number of lumber 
dealers in this country use and deal in woods of the type sold by 
respondent as" Philippine mahogany", but under the native or trade 
names in paragraph 3 set forth. 

PAn. G. The Lauan and Tanguile sold by respondent as "Philip
pine mahogany" are the product of the tree family scientifically 
known as Dipterocarpaceae. This tree family is not scientifically 
or botanically related to the tree family Meliaceae, the product of 
which constitutes true mahogany. 

PAn. 7. The Philippine hardwoods sold by respondent and others, 
as hereinabove described, are the only woods derived from a tree 
family other than Meliaceae, to which the term mahogany has been 
applied. Of the genera of this family, only one, "Swietenia ", pro
duces true mahogany. There are five known species of Swietenia. 

PAn. 8. The term "African mahogany" has been applied com
mercially to the product of " Khaya " of the genera of Meliaceae, 
of which there are about four known species. 

PAn. D. Trees of the Swietenia group producing true mahogany 
grow principally in the '\Vest Indies, Southern Florida, Southern 
Mexico, Central America, Venezuela, and Peru. No· species of the 
genus Swietenia of this tree family grows in the Philippine Islands, 
except as specially planted for decorative or experimental purposes. 

PAR. 10. The Spanish words "Caoba des Filipinos", meaning 
"Philippine mahogany", are occasionally used in the Philippine 
Islands to designate natiYe woods resembling mahogany in grain, 
texture and color. This term was known in the Philippines, but 
not used in connection with the sale of lumber. It does not appear 
that this expression was used prior to the American occupation. 
Prior to 1916 the Philippine Government, as represented by its direc
tor of forestry, opposed the practice of American importers in sell
ing Philippine hardwoods as Philippine mahogany. 

PAR. 11. When Philippine hardwoods leave the Philippine Islands 
for the United States, they are shipped under the native names, 
Lauan, Tanguile, etc. The invoices on which the taxes are levied 
are made out under the native names, this being by agreement with 
the Bureau of Customs, as well as the railroad companies, so that 
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the shipping invoices will conform to the manifest on which the 
Government charge has been paid. 

PAR. 12. Active opposition on the part of officials of the Philippine 
Government to the practice of selling Philippine hardwoods as 
"Philippine mahogany" abated about 1916, but a few months prior 
to the institution of the Federal Trade Commission's investigation 
of this matter a statement by the Forester of the Philippine Gov
ernment, published in a trade journal known as the Hardwood Rec
ord, deplored the s~llin.g of Philippine wood as true mahogany, "a 
practice which always will be opposed by the Bureau of Forestry 
of the Philippine Government, both because of the false pretenses 
and because of the fact that the Philippine woods have sufficient good 
qualities to stand on their own merits". 

PAR. 13. The various kinds of woods are distinguished from one 
another by botanical properties or characteristics. :Many woods of 
widely different kind have some properties and characteristics in 
common, but it is the diffe-rences in such properties and character
istics, be they great or small, that distinguishes one wood from 
another. The ultimate test consists in a comparison or contrast of 
such properties and characteristics. 

PAR. 14. In commerce when a question arises as to whether wood 
is of one kind or another, the matter is submitted to a wood tech
nologist for determination. A wood technologist authoritatively 
identifies wood according to the species, genus, tribe and family of 
the tree., as classified, established and agreed upon by botanists. 

PAR. 15. The United States Department of Agriculture, in its 
Forest Products Laboratory at Madison, Wis., is regularly engaged 
in officially determining for those engaged in commerce the question 
whether wood· is of one kind or another. Many samples of Philip
pine hardwood, such as sold by respondent, were identified by Mr. 
Arthur Koehler, wood technologist of said laboratory, as shorea
one of the genera of dipterocarpaceae. 

PAR. 16. The United States Department of Agriculture on Sep
tember 28, 1926, issued the following official statement: 

The name "Phlllppine mahogany" as applled to Tungulle, Lauan, and other 
Phlllppine woods, has never been indorsed by the United States Department 
ot Agriculture. Its use runs counter to the principles followed by the Forest 
Service in attempting to give to native American trePR and woods standard 
names that do not deceive or mislead the public, according to a statement by 
Chief Forester W. n. Greeley in connection with recently published statements 
growing out of the Federal Trade Commission decision against the use or the 
name "Phillppine Mahogany". 

The Forest Service has been quoted as having Indorsed the name "PhiliP
pine mahognny" In a letter written in 1!)14, This letter', however, according 
to the Forest Service statement, did not attempt to decide the specific question 
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at issue, and was limited to stating the principles that should be followed in 
the nomenclature of woods. 

In the opinion of the Forest Service the name mahogany should be confined 
to the true mahoganies, which belong to the botanical genus Swietenia. 

PAR. 17. Unschooled persons, such as laborers in the lumberyard 
who readily distinguish between the different kinds of lumber by 
such criteria as grain, pore, scent, weight or other identifying char
acteristics are guided by botanical properties and differences inherent 
in the wood as formed in the tree, and these characteristics corre
spond with like characteristics placed by nature in trees of the same 
species. ·wood technologists by reason of their expert knowledge 
compare these and many other qualities and characteristics with such 
precise results as to satisfy the requirements of both science and 
commerce, and according to such identifications neither Lauan nor 
Tanguile are mahogany botanically or otherwise. 

PAR. 18. In addition to the scientific and botanical distinctions 
used by wood technologists, many of the characteristics and virtues 
possessed by mahogany are lackiljlg in the Philippine hardwoods sold 
by the respondent as mahogany under the name Philippine mahog
any. The absence of such characteristics and virtues prevents such 
hardwoods from serving certain uses for which mahogany is par
ticularly adapted. While there is conflict in the evidence, the weight 
is to the effect that Philippine hardwoods are not suitable for the 
following uses, and the Commission so finds : 

(a) Such woods are not suitable for cabinetmaking because of 
the great prevalence of wormholes which constitute serious defects 
in all Philippine woods. 

(b) They are not suitable for the construction of lamps because 
they do not take a proper finish. 

(c) They are too soft to be suitable for flooring. 
(d) They are not susceptible to the finish required by piano manu

facturers on the exposed surfaces of pianos. 
(e) They are not suitable for carving. 
(f) When used in furniture it is necessary to fill the wormholes 

before the wood is stained or varnished and polished. The filling at 
times sinks into these holes, destroying the even appearance of the 
surface. 

(g) They do not retain the subsurface lustre peculiar to mahogany 
and unlike mahogany they qo not beautify with age. 

PAR. 19. Mahogany has a merited and enduring reputation, and is 
familiar to the average person, and the association of such reputa· 
tion with the household word "mahogany" finds its origin in recol
lections of and association with objects of furniture and the like 
familiar to him since childhood, often handed down from genera-
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tion to generation; and when such person is offered products made 
of so-called "Philippine mahogany" as and for mahogany, he is 
deceived by receiving furniture, interior trim for his house, boats, 
caskets, and the like, made of lauan or tanguile which is not 
mahogany. 

PAR. 20. Ultimate purchasers of furniture and the other products 
mentioned in paragraph 19, with rare exceptions, never heard the 
term "Philippine mahogany"; but even when the term was men
tioned such purchasers· were led into the belief that it meant ma
hogany, not a substitute. 

PAR. 21. In buying furniture the public usually depends upon 
representations made to them by the retail dealers from whom they 
purchase as to whether the furniture offered for sale is or is not made 
of mahogany wood. 

PAR. 22. Persons engaged in buying furniture for large retail 
furniture stores in practically every city of the Un,ited States com
monly depend on representations made to them by manufacturers 
ns to the kind of wood entering into the furniture they purchase. 
Furniture purchased by retail dealers is ordered largely from photo
graphs and catalogues, and at times from samples. If furniture is 
represented by the manufacturer to be made of mahogany wood and 
is invoiced as mahogany furniture, retail dealers .in practically every 
city of the United States sell such furniture to ultimate purchasers 
us mahogany furniture. Furniture is rarely represented to retail 
dea;lers as made of "Philippine mahogany," or sold by them under 
that description. Prefixes such as "Honduras," " San Domingo," 
and "Cuban," used by manufacturers and importers, are seldom ,if 
ever used in the retail furniture trade. Dut the purchasing public, 
having in mind the reputation which mahogany has borne for hun
dreds of years, depend on retail furniture dealers to supply ma
hogany if that is the kind of furniture asked for. Such buyers have 
f.'eldom heard the term "Philippine mahogany"· 

PAR. 23. l\Iany reta.il dealers of the class referred to in paragraph 
22 hereof do buy furniture from such manufacturers as described in 
said paragraph, which furniture is made of Lauan, Tanguile, or 
other Philippine hardwoods, and is sold by said retail dealers to the 
public as and for mahogany. Among others, the proprietor of a 
retail furniture store at Cleveland, Ohio, in the regular course of 
bus.iness, purchases furniture from var~ous manufacturing concerns, 
among which is a company Jocated at Jamestown, N. Y. From the 
catalogue of this company he has in the past and does now purchase 
tables which are described therein as having "solid mahogany tops." 
From such catalogue he has, under the conditions just related, bought 

. • items of furniture, depending on the representations and descrip-
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tions shown in said catalogue in connect.ion with each piece, and so 
relying thereon has sold said tables to customers as and for tables 
having tops of solid mahogany wood. Such table tops 'were not 
made of mahogany, but were made of Tanguile or Lauan. • 

PAR. 24. Another customer of the said manufacturer at James
town, a retail dealer at Boston, ordered from a catalogue circulated 
Ly said manufacturer a table therein advertised as a "solid mahog
any sewing table." The retail dea~er at Boston expected to receive 
"what is called mahogany; what the manufacturers list as mahog
any," and which is "supposed to be the best mahogany wood used 
in the manufacture of better lines of furniture, and also cabinet 
work" Samples were sawed from this table, submitted to the United 
States Products Laboratory, and there identified as belonging to the 
~enus Shorea, which grows in the Philippine Islands and is not 
mahogany. 

PAR. 25. Another manufacturing company of Jamestown, N. Y., 
manufactured mahogany furn,iture for 50 years, and built up a 
reputation on the sale of mahqgany. It began to use so-called 
"Philippine mahogany" about 10 years ago. It sells products which 
it manufactures therefrom as products made of "solid mahogany". 

PAR. 26. A number of manufacturers engaged for the last few 
years in manufacturing furniture of Lauan or Tanguile, called 
"Philippine mahogany," have built up their reputation during 
periods of 18 to 40 years by manufacturing and selling to retail 
dealers furniture made of mahogany wood. This so-called "Philip
pine mahogany " is at times represented to manufacturers as ma
hogany which comes from the Philippine Islands. Some manufac
tuters who have over long periods of years built up a reputation by 
manufacturing furniture made of mahogany wood are now substi
tuting Lauan and Tanguile therefor in the manufacture of such 
furniture. The manufacturing company at Jamestown, N. Y., re
ferred to in paragraph 23, is engaged in manufacturing tables exclu
sively of so-called "Philippine mahogany," which it has been using 
since 1919. These tables it advertises and sells as "solid mahogany." 
This company has been in business for 15 years, during 13 of which 
it built up a reputation by manufacturing furniture out of ma
hogany wood. So-called "Philippine mahogany " is regarded by 
this company to be as good as mahogany in so far as looks are con
cerned. The ordinary dealer to whom it sells furniture made of so
called "Philippine mahogany" is not aware that he is receiving a 
substitute for mahogany, and does not know the difference after it is 
stained and finished. 

PAR. 27. An ultimate purchaser located at Portland, Oreg., was 
acquainted with the reputation o£ mahogany and the £act that it takes 
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a high polish and increases in beauty with age; said purchaser 
ordered mahogany lumber from a lumber dealer and expected to 
receive th!il mahogany with which he was acquainted; said purchaser 
was sold and received lumber which was not mahogany, since it was 
not of the Meliaceae or mahogany family, but was Shorea, and was 
wood of the type sold by respondent as "Philippine mahogany," and 
of the type represented by them to be mahogany. 

PAn. 28. A furniture manufacturer of Belleville, Ill., made inquiry, 
on or about May 1, 1925, .for the purchase of mahogany lumber from 
a lumber company dealing in hardwoods in Kansas City, Mo.; said 
company agreed to sell said customer mahogany lumber and subse
quently sold and delivered to said customer lumber which it desig
nated "3-Star Philippine Mahogany"; said customer purchased and 
received said lumber, believing that he was purchasing and receiving 
the mahogany wood which he has known for over 25 years to be the 
wood with a reputation as a fine cabinet wood, which reputation has 
been maintained by mahogany for hundreds of years; thereafter said 
lumber warped and twisted contrary to said customer's former ex
perience with mahogany wood. Said lumber was not mahogany 
since it was not of the Meliaceae family but was Shorea, and was of 
the same type of wood sold by respondent as "Philippine Mahogany" 
and represented by it to be mahogany. 

PAR. 29. Approximately GO per cent of the retail lumber dealers in 
the United States had not heard the term "Philippine :Mahogany" 
prior to the institution of this proceeding. 

PAR. 30. For about 18 years last past, respondent in the regular 
course of its business has offered for sale and sold as and for ma
hogany, lumber consisting of woods other than mahogany. During 
nearly all of this time respondent was the eastern distributor for the 
Insular Lumber Co., a concern which operates timber concessions in 
the Philippine Islands and there manufactures lumber which it in
'oices and ships to respondent Indiana Quartered Oak Co. as" Philip
pine mahogany ", as Tanguile and Lauan. This lumber respondent 
invoices and sells as "Philippine mahogany" to ma11.ufacturers of 
furniture and of other wood products, and to wholesale and retail 
lumber dealers. This it ships to such customers located at points in 
States of the United States other than the State of New York. 

P .AR. 31. To induce the sale of Lauan arid Tan guile under the name 
"Philippine mahogany", respondent, in advertisements and corre
E>pondence with vendees and prospective vendees, has represented sa!d 
lumber as being "mahogany", and "Philippine mahogany", and 
advised said customers and prospective customers and the public 
generally that they could sell products made of said lumber as mahog-
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any products. Among such advertisements is one which reads in 
part as :follows : 

PHILIPPINE MAHOGANY is better than African for many purposes. We 
recommend it for boats, trim, patterns, boxes and door veneers. 

You can sell your product truthfully as Mahogany. Phillpplne Mahogany is 
classed with African as a "Commercial Mahogany" by- the U. S. Dept. of 
Commerce, I. C. C. and the Trade generally. 

PAR. 32. Customers of respondent did advertise and sell products 
made of lauan or tanguile as and for products made of "mahogany ", 
the" finest mahogany." 

PAR. 33. Mahogany was first used for building boats. In England 
and Spain, it was used for shipbuilding during the eighteenth century 
and was the chief wood employed in Europe for this purpose. It is 
still preferred to any other wood for the framework of small sailing 
vessels. Large sailing vessels with mahogany framework were sold 
for enormous prices and manufactured into fine furniture. The out
planking of American yachts is preferably of mahogany, although 
teak is still used for this purpose. 

PAR. 34. Among the customers of respondent is a company located 
at Detroit, Mich., engaged in the business of constructing and selling 
motor boats. It purchased lauan or tanguile from respondent as 
"Philippine mahogany". This it used in the construction of boats. 
In purchasing this wood said company desired to obtain mahogany 
and relied on the representations of respondent in believing that it 
Was obtaining mahogany wood. It used said wood in the construction 
of boats and thereafter sold such boats under the descriptions that 
they were constructed in part of the "finest mahogany", and ~o rep
l'esented such wood to the purchasers of said boats. 

PAR. 35. Another customer of respondent, located at Bayonne, 
N. J., builds and sells to the public, yachts, motor boats and house 
boats. Said customer purchased lauan or tanguile from respondent, 
which respondent invoiced and sold to said customer as "Philippine 
mahogany ". Said customer used the same in the construction and 
finish of boats and in furniture placed therein. These boats said 
customer sold to the public through advertisements which set out the 
specifications showing how the boats were built and purported to 
show of what wooas they were constructed, and advised the public 
that such boats were built in part of mahogany, when in fact the 
Word "mahogany" as used in the advertisements of said customer, 
applied to the lauan or tanguile wood, purchased from respondent 
Under the name, "Philippine mahogany". 

PAn. 36. Another customer of respondent is the largest manufac
turer of caskets in the United States. This customer purchased of 
respondent lauan or tanguile, invoi~ed by respondent to said cus-
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tomer us " Philippine mahogany". Said customer used from 250,000 
to 300,000 fpet of such wood annually. This it converted largely 
into caskets which were advertised and sold as and for" mahogany" 
and " solid mahogany " caskets. Said customer issued a catalogue 
which it distributed broadly, to funeral directors, or undertakers, 
throughout different sections of the United States. From illustra
tions and descriptions contained therein, ultimate purchasers selected 
the casket desired. Many of the caskets so illustrated and described 
as being made of mahogany, or solid mahogany, were made of lauan 
or tanguile purchased from respondent which respondent stated in 
its advertisements could be "truthfully" sold as mahogany. Said 
catalogue and the des.criptions therein were depended upon by 
funeral directors or undertakers, and when ultimate purchasers order 
such ~askets said purchasers depend upon the representations made 
by said funeral directors, and said funeral directors make such rep
resentations to said purchasers of caskets as accompanied the cuts 
shown in said catalogue. One such funeral director located at 
Newark, N.J., purchased caskets from the said customer of respond
ent bnt had never heard the term, " Philippine mahogany ". He 
had a very definite idea of mahogany and would not knowingly 
sell a casket made of an imitation of, or substitute for, mahogany, 
as and for a casket made of mahogany wood. 

PAR. 37. Lauan, tanguile and other Philippine hardwoods sold by 
respondent under the name "Philippine mahogany" are not what 
dealers, manufacturers and ultimate purchasers have in mind when 
they want mahogany, or what they believe is mahogany. 

PAR. 38. The aforesaid representations made by respondent have 
had and now have the capacity and tendency to, :md did and do, 
cause many dealers in furniture and allied commodities to purchase 
said wood products in the belief that the same are mahogany wood 
and to sell to retail dealers articles of furniture and allied com
modities as and for articles of mahogany wood, and thus to cause said 
dealers and eventually the consuming public to purchase furniture 
and other articles made of said lumber and wood products in the 
belief that the articles so purchased are made of mahogany wood. . 

PAR. 39. Respondent has represented its woods as being mahogany 
and has induced others to represent respondent's woods and woods of 
the type sold by respondent and the products thereof as being mahog
any. Respondent's representations have resulted in causing dealers, 
manufacturers and consumers to purchase respondent's woods and 
products made therefrom in the belief that such woods and such 
products were mahogany. 

PAR. 40. Mahogany usually is sold to dealers in lumber and to 
manufacturers under names indicating origin, such as " Honduras 
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Mahogany", "Mexican Mahogany", " Cuban Mahogany", etc. 
These prefixes in the form of geographical names are understood by 
the trade and by the public to mean that the particular mahogany 
so designated comes from the country thus prefixed. Likewise, the 
term" Philippine Mahogany", in cases where the geographical pre
fix is retained, indicates to the average purchaser that the wood is 
mahogany grown in the Philippine Islands. 

PAR. 41. Lauan and tanguile, the woods sold by respondent as 
Philippine Mahogany, are sold for about two-thirds of the price at 
which mahogany is sold. Products made from lauan and tanguile, 
and sold as Mahogany, Genuine Mahogany, or Solid Mahogany are 
sold to retail dealers at the same or· approximately the same prices 
as similar products made of mahogany. 

PAn. 42. In thus selling its lauan, tanguile, etc., as Philippine 
Mahogany respondent not only practices deception on its imme
diate customers but places in their hands an unlawful instrument 
which enables them to increase their profits by reselling the mis
named lumber either as lumber or in manufactured products, thereby 
lessening the market for tFue mahogany and for honestly named 
Philippine hardwoods. 

P .AR. 43. There are among the competitors of respondent in inter
~tate commerce many who deal in and sell lumber and other wood 
products consisting of mahogany who rightfully and truthfully rep
resent their said lumber and wood products to be composed of 
mahogany wood, and who are in position to supply the demand for 
mahogany. The above-described acts and practices of -the respond
ent tend to and do divert business from and otherwise prejudice said 
competitors. 

PAR, 44. There are among the competitors of respondent in inter
state commerce also several who deal in and sell lauan, tanguile and 
<1ther Philippine hardwoods, and the manufactured products thereof, 
under appropriate native or trade names which do not import or 
imply that such commodities are mahogany or the products of ma
hogany. The above-described acts and practices of the respondent 
likewise tend to and do divert business from and otherwise prejudice 
said competitors. 

PAR. 45. The sale of ln.uan, tanguile and other Philippine hard
woods by respondent to its customers, and by them to the purchasing 
public, under the name "Philippine Mahogany " or mahogany as 
hereinbefore described, has the tendency and capacity to and does 
deceive a substantial portion of the trade and the purchasing public 
in substantial numbers and induces the ordinary purchaser of prod
ucts made from such woods to purchase said products as and for 
products made of mahogany wood, or in part o:f mahogany wood, to 

... 
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the injury and prejudice of the purchasing public and of honest 
competitors. 

CONCLUSION 

The practices of said respondent, under the conditions and cir
cumstances described in the foregoing findings, are unfair methods 
of competition in commerce and constitute a violation of the act of 
Congress approveJ September 26, 1914, entitled "An act to Create a 
]federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, and testimony and evidence submitted, the trial ex
aminer's report upon the facts and exceptions thereto, and briefs 
and oral arguments, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes", 

Now, therefore, it is ordered, That the respondent, Indiana Quar
tered Oak Co., its officers, directors, agents, employees and successors, 
do cease and desist from advertising, describing or otherwise desig
nating or selling or offering for sale under the term "Mahogany", 
"Philippine Mahogany", or any other term of similar import, woods 
known under the common or trade names, "red lauan ", "white 
lauan ", "tanguile ", "narra ", "apitong ", "bataan ", "lamao ", 
"orion", "almon ", "batang ", "begaac ", "batak" and "balacha
can ", or any other wood, lumber or wood products, unless such wooJ 
or lumber, or the wood from which such products are made, is de
rived from the trees of the Mahogany or Meliaceae family. 

It is further ordered, That the respondent, Indiana Quartered 
Oak Co. shall within 60 days after the service upon it of a copy of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the 
order to cease and desist hereinbefore set forth. 

Me11Wrandwm by Chairman Hunt and Oornrnissioners Myers and 
Nugent 

Commissioner Humphrey before leaving on his vacation in June 
asked that his vote be recorded against findings and orders in these 
cases, and that should findings and orders be voted by the majority 
the same be accompanied by the same dissenting opinion which he 
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published when the original findings and orders were issued in 
July, 1926. 

The findings now made differ in important particulars from those 
issued a year ago; hence the majority deem it appropriate to point 
out that certain observations in the dissenting opinion have little or 
no bearing on the present findings. 

An apparent inconsistency in certain statements issued by the 
Forest Service of the Department of Agriculture, the only Govern
ment agency which undertakes to pass on such questions, supported in 
a measure the claim of the dissenting opinion when first issued that 
"Government authorities have ruled that the term 'Philippine Ma
hogany' is correct." Since then the Forest Service has declared 
unequivocally that it has not indorsed the name "Philippine Ma
hogany" and that "in the opinion of the Forest Service the name 
mahogany should be confined to the true mahoganies, which belong 
to the botanical genus 'Swictenia."' (Findings, par. 16.) 

The ruling of the Interstate Commerce Commission mentioned in 
the dissent merely was to group these Philippine hardwoods with 
certain other woods for rate-making purpose, and was not an authori
tative decision on wood nomenclature. The dissenting opinion takes 
no account of the really significant feature of the proceeding before 
the Interstate Commerce Commission, namely, the lengthy and de
tailed testimony of the president of one of these respondents that 
so-called "Philippine Mahogany" is in no sense comparable with 
true mahogany. Ample support for the Federal Trade Commis
sion's findings as to difference between" Philippine Mahogany" and 
true mahogany in the uses to which they can be put, may be found in 
that testimony. 

Discussion of the distinctions between mahogany and so-called 
"Philippine Mahogany" drawn by wood technologists and botanists 
lends animation to tpe dissenting opinion. These, however, are the 
controlling distinctions in commercial practice when there is a dis
pute as to whether wood supplied under contract is of the variety 
ordered. In so far as the dissenting opinion implies that under 
the orders of the Commission the Philippine woods must hereafter 
be called by their botanical names, it goes too far. \Vith the un
limited opportunities of the alphabet at their disposal' respondents 
could have adopted or coined names for their wood which did not 
trade on the reputation of another and different wood high in public 
favor. The fact is that competitors of these respondents have 
adopted and successfully employed names for these Philippine hard
Woods which do not import or imply that their woods are mahogany. 
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It may be that the term mahogany has expanded somewhat since 
the first tree of that genus was discovered; it may even be that 
woods other than the Philippine hardwoods are being sold unfairly 
under that name. The woods sold by respondents, unlike the "Afri
can Mahogany" mentioned by the dissenting commissioner, are not 
even of the same tree family as mahogany; and it woul'd seem that 
if a line is ever to be drawn this is the outside limit at which to draw 
it. If respondents may call lauan and tanguile mahogany, there is 
no reason why birch, which can be finished in excellent imitation 
of mahogany, may not also be marketed as mahogany. 

Dissenting Opinion of Commissioner llumphre~; 

I agree with the majority that the word "mahogany" should 
not be applied to the woods of that species from the Philippine 
Islands without the prefix "Philippine". This woul'd be in accord
ance with the common usage, as in the trade it is customary to pay 
"African Mahogany", "Honduras Mahogany", "Mexican Mahog
any", "Cuban Mahogany ", etc. 
If the majority is consistent, it appears to me that it will at once 

proceed against the Mahogany Association for using the term 
"African Mahogany", as this wood, like the Philippine product, is 
not mahogany botanically. 

GOVERNMENT AUTHORITIES HAVE RULED THAT THE TERM PHILIPPINE 

MAHOGANY IS CORRECT 

The Hardwood Lumber Association, in 1916, classified the wood 
in controversy as "Philippine Mahogany ". The Forest Service of 
the United States, when the matter was submitted to them in Sep
tember, 1914, after a thorough consideration of it, endorsed the use 
of the term "Philippine Mahogany". The Department of Com
merce has long used the term "Philippine Mahogany " in its re
ports. The Interstate Commerce Commission, in a controversy in
volving the question, after full' hearing on the record and brief in 
the case of Indiana Quartered Oak Co. v. Atlantic C-ity Ry. Co., 
approved the use of the term "Philippine Mahogany"· The fol
lowing quotations are from that decision: 

The term " mahogany " applies to woods in two senses, the botanical sense 
and the commercial sense. 

• • • • • • • 
1\Iahogany in the commercial sense includes chiefly (a) Mexican and Cuban 

mahoganies, which are true mahoganies in the botanical sense and very val
uable woods; (b) African mahogany, which is not a true mahogany In the
botanical sense, but which grows large and clear, has a fine figure and is suitable. 
for veneers: (c) baywood, which is a true mahogany in the botanical sense but, 
on account of its soft inferior quality, less· valuable than other species ; and, 
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(d) Philippine mahogany, which Is not a true mahogany In the botanical sense. 
Philippine mahogany, is classified by the United Stutes Forestry Bureau as a 
commercial mahogany. 

Apparently the majority is of the opinion that one of the chief 
functions of the Commission is to correct the opinions and rules of 
the. other departments of the Government; more particularly to cor
rect the errors made by the Agricultural Department, the Depart
ment of Justice, the Department of Commerce, and the Interstate 
Commerce Commission. I am constrained to believe that Congress 
never intended the Federal Trade Commission to be a super court 
to reverse the rules of other departments, a power that the Supreme 
Court has decided neither it nor any other court possesses. This is 
expressly declared in many decisions. Houston et al. v. St. Louis 
Independent Packing Oo., 249 U. S. 479-487. Brougham v. Blanton 
Mfg. Oo., 249 U. S. 495-502. 

NO PUBLIO INTEREST 

No public interest appears irl this case. The reason of complaint 
herein is not because the user does not know what he is buying, but 
because he does know. It is a controversy entirely between the 
Mahogany Association and the users of Philippine Mahogany. 
There is no substantial evidence in the record that any ultimate 
consumer of Philippine Mahogany has either been deceived or has 
complained that he has been defrauded. 

The "milk in the coconut" in this controversy is that Philippine 
Mahogany, being a product of one of our insular possessions, is ad
tnittcd into this country free of duty, and this fact together with 
the fact that it grows in considerable bodies instead of single trees, as 
other mahoganies, enables it to be sold in the United States at a 
lower price than the other mahoganies, and its qualities are so 
appealing that it is becoming a serious competitor of the Mahogany 
Association. 

To prevent the use of the term " Philippine Mahogany " in this 
case will not protect the public, because it is not injured and has not 
complained. Only its competitor objects to its use. It will not be 
in the public interest because it will tend to give the Mahogany 
Association a monopoly of the American markets; will tend to 
increase the price of mahogany to the consumer, and would greatly 
injure the Philippine-mahogany industry in this country, and more 
greatly injure it in the Philippine Islands. 

There is another fact, that while it is not a legal reason, should 
have consideration as bearing upon the public interest, and that is, 
the Philippine mahogany industry both in this country and in the 
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Philippines is conducted almost exclusively by Americans and is one 
of the chief products of the Philippine Islands, and one of the chief 
products making up the cargoes of American ships coming in from 
the Philippines to the United States. 

WHAT IS MAHOGANY? 

What is mahogany as applied to wood~ Is it the wood from the 
tree botanically known as mahogany¥ It is. But to restrict it to 
such meaning is false and misleading. Mahogany wood or lumber, 
may or may not be produced from the tree botanically classifieu as 
mahogany. A tree is usually classified from its flower or seed 
botanically. A wood is classified according to its qualities-not from 
the botanical name of the tree from which it is produced. Botani
cally the wood in dispute is not mahogany-commercially it is. To 
apply its botanical classification to its commercial use is wholly mis
leading. Botanical classification has nothing whatever to do with 
the commercial classification of the wood in controversy. The 
botanical classification of this wood is not involved in the issues of 
this case, and the only result of discussing the botanical classification 
is to confuse and mislead. Below are cited some definitions as to 
what constitutes mahogany: 

MAHOGANY 

Botanically: A tropical .American mellaceous tree (Swletenfa mnhoganf), 
with pinnate leaves and panicles of small greenish flowers.-Webster's Dictionary. 

The valuable hardwood of this tree, used extensively for furniture and cabinet 
work.-Webster's Dictionary. 

Commercially: Any of many trees related to, or resembling th-e mah-ogany; as 
in Australia, species of Eucalyptus; in India, various mellaceous trees of the 
general Soymida, Chrkrassla, and Tona; in Africa, Khaya senegalensls; In the 
United States, Rhus lntegrifolia, species of Cercocarpus, etc.-Webster's Diction
ary (italics mine) . 

.Applied chletly with qualifications to various woods resembling mahogany and 
to the trees producing them.-New English Dictionary and History of 1003. 

1\lahogany, the popular name for timber of several unrelated trees, among 
which are various species of Eucalyptus.-Encyclopedla Americana, 10~ 

edition. 
I would be. unable to describe the wood without calling it mahogany, because 

it has the looks, the appearance, the grain, and all of the things that go to make 
up mah0gany.-Wltne6s Sands-Seattle, Rec. p. 15. 

The furniture trade considers African, Mexican, Philippine and llonduras all 
mahogany.-Witness-Rec. p. 28,1. 

These authorities show the conclusive soundness of the rulings of 
the various departments of Government referred to herein. 

DOES THE PHILIPPINE PRODUCT HAVE THE QUALITIES OF MAHOGANY? 

Does the Philippine Mahogany, as Webster says, "resemble" ma
.boganyW It seems to me that the Commission's attorneys are hardly 
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In a position to deny that the Philippine Mahogany "resembles 
Mahogany", and has all its necessary qualities, in view of the fact 
that on page 17 of their brief, they refer to the testimony of several 
witnesses who were experts, that bought and sold Philippine Mahog
any, thinking it was the mahogany of "our grandfathers", or as they 
term it," the real mahogany". The examiner in paragraph 8 of his 
findings says: 

The resemblance between the characteristics of genuine mahogany wood and 
the wood sold in interstate commerce as "Philippine Mahogany" are so close 
that it is difficult even for an expert wood technologist to distinguish between 
them without the aid of Instruments usually employed by wood technologists in 
examining various wood specimens. 

In the brief of the Commission, at page 10, it is said that the 
Horace E. Dodge Boat Works, at Detroit, Mich., represented their 
Vessels made of the Philippine wood as constructed of the finest 
mahogany. These vessels were sold to their customers and there is no 
showing that any purchaser of these boats ever made any complaint 
or doubted the truth of these representations. In fact, there is no 
evidence, so far as any ultimate consumer is concerned, that when the 
seller represented his product as of the finest mahogany, that it was 
not strictly true. 

It is useless to quote the evidence of various witnesses upon this 
proposition, for there is practically no dispute in the testimony of the 
witnesses on both sides of the controversy, that the statement in the 
examiner's findings above referred to is correct. 

So it is practically admitted in this case that the wood in con
troversy has every quality necessary to justify it being classified com
mercially as mahogany. It might be added, as shown by the record, 
that some of the true mahogany, botanically, is soft and spongy and 
has little value commercially. If this wood was placed on the mar
kets as mahogany, undoubtedly there would be a great protest both 
from the Mahogany Association and from the public, and justly so, 
because while such wood would be mahogany botanically, it would 
not be mahogany commercially, and its sale as such would be a fmud 
Upon the public. 

No witness has been produced that has testified or even intimated 
that he has ever bought furniture because he thought it was made of 
Wood boumically mahogany. But the entire evidence is that all 
purchasers bought what they thought contained the qualities of 
mahogany as defined commercially, and therefore were not deceived, 
and there is no showing in the record whatever that any purchaser 
lUl.'l complo:ined that the respondents have deceived or defrauded 
them. 
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The complaint is made that this wood sometimes contains worm
holes, but this has nothing to do with the issue. This is a characteris
tic of all mahoganies in a more or less degree. Will it be contended 
that it is an unfair practice to call Hickory, or Oak, or Walnut, by 
their names because these woods sometimes contain wormholes? This 
question is entirely a matter of grading the lumber and not of deter
mining the kind. Certainly it can hardly be contended that a hole 
changes the character ot the wood in which it is. 

The exhibitions before the Commission of two selected doors, one 
of the so-called genuine Mahogany and the other of Philippine 
Mahogany, at least in so far as appearance is concerned, decisively 
confutes the evidence of all so-called experts as to the inferiority of 
the Philippine wood. In fact, the door of Philippine Mahogany was 
so much more beautifully figured and colored and in every appear
ance so much more desirable than the genuine, that most purchasers 
would prefer it. This exhibition conclusively demonstrated that the 
Philippine Mahogany possesses every desirable attribute that con
stitutes mahogany as defined by all the decisions and authorities. 

THE NAME PHILIPPINE MAHOGANY NOT DECEPTIVE 

The use of the words "Philippine Mahogany " is not deceptive. 
The trade and the people generally know exactly what they are buy
ing when they buy Philippine Mahogany. This opposition to the 
use of the term comes, not because it is deceptive, but because it is 
not. 'Ve have again in this controversy the old story of the fight 
against the new. Much has been said about the mahogany of our 
fathers-more forceful than weighty. The revered mahoganies of 
to-day are the despised mahoganies of yesterday. The history of 
the controversy is that mahogany was at first limited to the lumber 
produced from one tree only. Then, as this supply grew less, a 
new mahogany appeared. It was rejected at first but gradually came 
to be recognized; and so, in the future, the Philippine .Mahogany will 
become the adored wood of our "grandfathers ", and probably in a 
fight to shut out some new contender for public favor. 

It is impossible to describe the wood in controversy so that its 
qualities and value will be properly understood by the public, with
out the use of the word "mahogany"· To insist that it should be 
called Dipterocarpaceae, in order that the general public might not 
be deceived, would be just as absurd as to insist that the present 
monarch of England should be called, George Frederick ErneRt .Al
lJert Windsor, instead of King George, in order that the people of 
England might not be misled as to the person referred to. 
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CLASSIFICATION OF WOODS BOTANICALLY MISLEADING AND DANGEROUS 

If we are to lay down the rule that it is false and misleading to 
describe woods commercially other than what they are botanically, 
we will injure, if not destroy, one of the greatest industries in this 
country. 

One of the finest woods in the world, that furnishes perhaps more 
of the timbers used in construction to-day than any other is the 
Douglas Fir of the Pacific Northwest. It is known by this name 
throughout the world and by this name its qualities are well under
stood. Botanically this wood that enters so largely into the com
mercial life of a nation is a false hemlock. There is a widespread 
prejudice against hemlock, because of the qualities of that wood in 
the East. For the lumber producers of the Northwest to be compelled 
to mark their product under its botanical name-False Hemlock, 
would be to work incalculable injury to the industry. More than 85 
per cent of the wood shingles in the United States are the Red Cedar 
Shingles of the Pacific Northwest. The quality is well known and 
understood by the trade and people generally by the term " red 
eedar ". Botanically it is not cedar but juniper. It would cost mil
lions of dollars to both the shingle industry and the Douglas Fir 
industry to educate the people to where they would know what was 
meant by the botanical terms of these woods. In the East one of the 
great lumber trees of commerce is the poplar. Botanically it is tulip. 

To use the terms, "Philippine Mahogany", "Douglas Fir", "Red 
Cedar", and "Poplar" is to correctly define these woods commer
cially, and gives to the dealers and to the public generally the cor
rect idea of their qualities and value. If you describe them botani
cally, it is safe to say that not 5,000 people in the United States 
would know what was meant. I can think of no proposition more 
absurd than to compel the use of the botanical names of these woous 
upon the theory that it will protect the public from false and mis
leading statements. Why should we use the restricted and scientific 
and highly technical name known by a few, and refuse to use the 
common, ordinary name, understood by all W 

WilY THE PHILIPPINE MAHOGANY IS CHEAPER 

The reason Philippine Mahogany is cheaper is not because it is 
less desirable, for it has all the qualities, and in its higher grades it 
is equal in beauty, if it does not surpass, the finest of other mahogany 
Woods. 

Philippine Mahogany is not taking a large portion of the market 
from the other mahoganies because of any deception, but because of 

65133"--30--VOLll----20 
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its merits. As already stated, the reason that it is cheaper is because 
its comes in duty free and because it is more easily logged than other 
mahoganies. 

I must enter my protest against the decision of the majority in 
the overruling of the classification of the Hardwood Association, 
the decisions o.f the Department of Agriculture, the Department of 
Commerce and the Interstate Commerce Commission, and action, I 
believe, will result in the overturning of the common usage and 
reversing common understanding; that will disrupt a great indus
try; that will establish a precedent that if followed will paralyze 
the lumber industry of the country; that will increase the price of 
mahogany and create a monopoly in the mahogany trade; that will 
injure the public and benefit only the Mahogany Association. Such 
decision iiL my judgment can be based only on the technical and 
stilted opinions of schooled but unlearned self-styled experts, who 
would, if consistent, insist that potatoes must be sold only as to
bacco, because botanically they are of the same family, lest some 
dear old college professor might buy a package of cigarettes instead 
of a bag of "spuds". 

The coMcntion of the majority here is that if any person of com
mon undcrl'!tanding wishes to buy this Philippine wood, that has all 
the be~tuty and durability of mahogany-in fact, all the best char
acteristics of mahogany-that it can not be described to him so as to 
reach the common understanding, by calling it "Philippine Mahog
any", but in order to keep him !rom being deceived and so tlutt he 
may know exactly what he is getting, he must be told that it is either 
Lauan, Tanguile, Almon, Batan, Apitong, Lamao, Orion, Abatang, 
Bagaac, natak, or Balachacan. This proposition, it seems to me, 
would be highly complimented by characterizing it as absurdly 
ludicrous. 

The majority lay down the proposition that the buyer must be 
told the truth-a perfectly correct one and one that I indorse, but 
when you chase this common-sense idea into the clouds of scientific 
nomenclature, until not one person in a million, without consulting 
an encyclopedia, a botanist and a chemist, would know whether a 
word used to describe the wood in a kitchen chair is the name of a 
seasick remedy, a new planet, or a divorcee screen star, it seems 
to me that the proposition in some slight degree "recoils upon 
itself''. 

The sun. of the Commission's case is that the purchaser of this 
wonderful and beautiful wood will be deceived and defrauded unless 
he is told that it is Dipterocarpaceae, a proposition so plain that 
only the intelli¥ent will dispute it. 
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IN THE MATTER OF' 

KIRSCHl\IANN HARDWOOD COMPANY 1 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC.:> OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 1323. Complaint, June 2, 1925-Decision, Aug. 16, 192'1 

. Where tlle wood mahogany had long had a merited and enduring reputation 
associated with the word, was usually sold to lumber dealers and manufac
turers under such names indicating origin as "Honduras 1\Inhogany ", 
":Mexican Mahogany", etc., and was usually dealt in in the retail furniture 
trade without such prefixes, and furniture and other articles were cns
tomarlly bought, dealt in, and purchased by furniture buyers for large retail 
stores, by retail dealers, and by the public in reliance upon representations 
by the manufacturers and dealers respectively as to the composition thereof, 
and whether or not mahogany; and thereafter a corporation engaged in tho 
sale of hardwood lumber and hardwood products to wholesale and retail 
lumber dealers, manufacturers of furniture, and others, 

Represented certain Philippine hardwoods as "Philippine 1\Iahogauy" and 
induced others so to represent the same and products thereof, and so solll 
the same to furniture manufacturers, dealers and others, by whom such 
hardwoods or the products manufactured therefrom were resold to retailers 
and others as "Mahogany", "Genuine Mahogany" or " Solid 1\Iahogany ", 
and were in turn by them resold to the public as and for such products, thl' 
fact being that the aforesaid woods (1) were not mahogany, either botani
cally or otherwise, (2) lacked many of the characteristics and >irtues 
possessed by mahogany and were thereby unsuited for a variety of uses 
employed for mahogany, (3) were sold to the manufacturer for about two
thirds of the price of genuine mahogany, and were by the latter resold n!l. 
manufactured products, to dealers, at the same prices prevailing for rnll
hogany products, ( 4) had long· been known and traded in in the Philippines 
and in the United States under their native nnd trade names, "lauan" and 
"tan guile," and also under other native names such as "red luu:m," 
"bataan," etc., (5) were imported under such names as to the greater 
proportion thoreof Imported, (6) were so dealt in in the United States by 
many of the Importers and a substantial number of the lumber deniers, 
(7) were not what dealers, manufacturers, and ultimate purchasers had In 
mind when they wanted mahogany, or wl1at they believed to be mahogany, 
(8) were named and sold as Philippine Mahogany in the face of official 
disappro-rol and practice, and without the ~;unction of local custom, and (9) 
that approximately 00 per cent of the rftail lumber dealers in the United 
States, and ultimate purchasers of furnii ure and other products, with rare 
exceptions, had naver heard the term, bel evlng It in such instances to mean 
mahogany, and not a substitute; 

1 See footnote to Pou·e case, p. 248, 
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With the effect of (1) causing manufacturers, dealers in furniture and other 
prouucts, anu consumers to purchase, sell, or deal in said woods, and 
products made therefrom, as mahogany, (2) placing in the hands of its 
immediate customers an unlawful instrument enabling them to incrl'a8e 
their profits by reselling the lumber so misnamed, either ns such, or in the 
manufactured form, thereby lessening the market for true mahogany and 
for the honestly named Philippine hardwoods, (3) diverting business from 
and otherwise prejudicing com')etitors dealing in and able to supply 
lumber and other wood products, consisting of mahogal}y, rightfully and 
truthfully so rcpresPnted by them, and competitors dealing in lauan. 
tanguile, and other Philippine hardwoods and the products manufactured 
therefrom, under appropriate or trade lUlmes, which l.lid not import or 
imply that they were mahogany, and ( 4) of deceiving a substantial portion 
of the trade, and the purchasing public In substantial numbers, and induc
ing the ordinary purchaser of products made from such woods to purchase 
the same as and for mahogany, in whole or in part, to the injury and 
prejudice of the purchasing public and of honest competitors: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. M. Mtrrklwnn Flarvnery and Mr. Stephen 0. Van Fle~t for 
the Commission. 

Forbes & Daniels, of Washington, D. C., for respondent. 
Major F. G. Munson, Judge Advocate, United States Army, of 

'Vashington, D. C., for Philippine Government, intervenor. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent, a California corporation engaged in the sale of hard
wood lumber and other hardwood products to dealers in lumber 
and manufacturers of furniture, cabinetwork, and allied products in 
the various States, and with principal office and place of business in 
San Francisco, with misrepresenting or naming products mislead
ingly, and advertising falsely or misleadingly in violation of the 
provision of section 5 of such act, prohibiting the use of unfair 
methods of competition in interstate commerce., in that, for about four 
years preceding the complaint, respondent sold certain hardwood 
lumber and other hardwood products not mahogany, under the 
name and designation "Philippine Mahogany" at wholesale and 
retail, to dealers and manufacturers as aforesaid, and in adverti~e
ments, circular letters and other correspondence with purchasers 
and prospective purchasers, and on letterheads, invoices, price li~ts 
and other trade literature represented, named and designated said 
lumber and other products as "Philippine Mahogany "; with the 
capacity and tendency to cause and with the effect of causing, many 
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dealers and manufacturers as aforesaid to purchase said lumber and 
products as and for mahogany and to manufacture therefrom and 
sell to wholesale and retail dealers furniture, cabinetwork and allied 
commodities as mahogany, and of causing said dealers and eventually 
the consuming public to purchase such various articles and products 
as mahogany, and of thereby diverting trade from and otherwise 
prejudicing competitors, many of whom deal in and sell hardwood 
lumber and other hardwood products, including mahogany, and do 
not include any other kind of hardwood than mahogany in their 
advertisements or representations of mahogany, and otherwise prop
erly and truthfully represent the hardwood lumber and products 
dealt in by them; all to the prejudice of the public and respondent's 
competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS As TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon the respondent, IGrschmann Hardwood Co., a 
corporation, charging it with unfair methods of competition in com
merce in violation of said act. 

Respondent having ~ntercd its appearance by its attorney and 
having filed its answer herein, and the Philippine Government, inter
venor, having entered its appearance by its attorney and having filed 
special answer herein, and a stipulation between respondent and the 
Commission concurred in by the intervenor having been made and 
entered of record whereby respondent agreed that the record of the 
evidence taken in complaints, dockets numbered 1281, 1316, and 
1332, shall be taken as and in lieu of testimony in support of the 
charges stated in the complaint in this proceeding, or in opposition 
thereto, and shall constitute the evidence upon which the Commis
sion may proceed to make its report in this proceeding, and state its 
findings as to the facts and enter its order disposing of said proceed
ing; thereupon this proceeding came on for decision, and the Com
mission having duly considered the record, and being fully advised 
in the premises, makes this its findings as to the facts and its con
clusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation organized under the 
.laws of California, with its principal office and place of business in 
the city of San Francisco. It i!? engaged in the $de of hard wood 
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lumber and hardwood products to wholesale and retail lumber 
dealers, manufacturers of furniture, and others located at various 
points in the several States of the United States. It causes said 
commodities, when so sold, to be transported from its said place of 
business in San Francisco, Calif., and from the point of origin of 
such commodities into and through other States of the United States 
to purchasers at their respective points of location in States other 
than California and other than the points of location of such 
shipments. 

PAR. 2. There are other individuals, partnerships and corporations 
situated in the various States of the United States also engaged in 
the sale of hardwood lumber and hardwood products, who cause said 
commodities when sold to be transported from their respective places 
of business into and through other States of the United States to 
purchasers located in States other than the State of origin, and into 
States into which respondent ships its hardwood products, with 
whom respondent was during the time mentioned in the complaint 
and now is competing in interstate commerce. 

PAR. 3. A large and important part of the hardwood and hardwood 
products sold and transported by respondent in interstate commerce 
is called by respondent "Philippine mahogany," and is grown in 
and imported from the Philippine Islands. This wood has been 
known and traded in for years prior to the filing of the complaint 
herein both in the Philippines and in the United States under the 
names Lauan and Tanguile. Other trade names employed for these 
woods are red Lauan, white Lauan, Bataan, Lamao, Almon, Api
tong, Orion, Batang, Bagaac, Batak and Balachcan. 

PAR. 4. About 85 per cent of the Philippine woods sold as" Philip
pine mahogany" imported through the Pacific coast ports 1s Im
ported under the trade names set out in paragraph 3 above. Some 
importers sell these woods to lumber dealers, furniture manu
facturers, and others under their native or trade names. Respondent 
and other importers sell it to furniture manufacturers, dealers and 
others as "Philippine mahogany." After sale by the importers last 
referred to, the manufactured products are sold by the said furni
ture manufacturers to retail furniture dealers and others as "mahog
any", "genuine mahogany", or "solid mahogany". Such products 
are resold by retail furniture dealers to the public as and for prod
ucts made of "mahogany", "genuine mahogany", or "solid 
mahogany"· 

PAR. 5. Many of the importers and a substantial number of lumber 
dealers in this country use and deal in woods of the type sold by 
t·espondent as" Philippine mahogany"~ but under the native or trade 
names in paragraph 3 set forth, 
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PAR. 6. The Lauan and Tanguile sold by respondent as " Philippine 
mahogany" are the product of the tree family scientifically known 
as Dipterocarpa~ere. This tree family is not scientifically or botani
cally related to the tree family Meliacere, the product of which con
stitutes true mahogany. 

PAR. 7. The Philippine hardwoods sold by respondent and others, 
as hereinabove described, are the only woods derived from a tree fam
ily other than Meliacere, to which the term mahogany has been ap
plied. Of the genera of this family, only one "Swietenia" produces 
true mahogany. There are five known species of Swietenia. 

PAR. 8. The term "African mahogany " has been applied commer
cially tq the product of "IChaya" of the genera of Meliacere, of which 
there are about four known species. 

PAR. 9. Trees of the Swietenia group producing true mahogany 
grow principally in the \Vest Indies, Southern Florida, Southern 
l\Iexico, Central America, Venezuela, and Peru. No species of thr.. 
genus Swietenia of this tree family grows in the Philippine Islands, 
except as specially planted for decorative or experimental purposes. 

PAR. 10. The Spanish words "Caoba des Filipinos," meannig 
"Philippine mahogany," are occasionally used in the Philippine 
Islands to designate native woods resembling mahogany in grain, 
texture, and color. This term was known in the Philippines, but not 
used in connection with the sale of lumber. It does not appear that 
this expression was used prior to the American occupation. Prior 
to 1916 the Philippine Government, as represented by its Director 
of Forestry, opposed the practice of Amer.ican importers in selling 
Philippine hardwoods as Philippine mahogany. 

PAR. 11. When Philippine hardwoods leave the Philippine Islands 
for the United States, they are shipped under the native names, 
Lauan, Tunguile, etc. The invoices, on which the taxes are levied 
are maue out under the native names, this being by agreement with 
the Bureau of Customs, as well as the railroad companies, so thn.t 
the shipping invoices will conform to the manifest on which the 
Government charge has been paid. 

PAn. 12. Active opposit.ion on the part of officials of the Philippine 
Government to the practice of selling Philippine hardwoods as 
"Philippine mahogany " abated about 1916, but a few months prior 
to the institution of the Federal Trade Commission's investigation 
of this matter a statement by the Forester of the Philippine Govern
ment, published in a trade journal known as the Hardwood Record, 
deplored the selling of Philippine wood as true mahogany "a prac
tice which always will be opposed by the Bureau of Forestry of the 
Philippine Government, both because of the false pretenses and be-
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cause of the fact that the Philippine woods have sufficient good 
quaJities to stand on their own mer.its." 

l) AR. 13. The various kinds of woods are distinguished from one 
another by botanical properties or characteristics. Many woods of 
widely different kinds have some properties and characteristics in 
common, but it is the difference in such properties and character
istics, be they great or small, that distinguishes one wood from 
another. The ultimate test consists in a comparison or contrast of 
such properties and cha-racteristics. 

PAR. 14. In commerce when a question arises as to whether wooJ 
is of one kind or another, the matter is submitted to a wood tech
nologist for determination. A wood technologist authoritatively 
identifies wood according to the species, genus, tribe, and family of 
the tree, as classified, established, and agreed upon by botanists. 

PAR. 15. The United States Department of Agriculture, in its 
Forest Products Laboratory at Madison, ·wis., is regularly engaged 
in officially determin.ing for those engaged in commerce the ques
tion whether wood is of one kind or another. Many samples of 
Philippine hardwood, such as sold by respondent, were identified by 
Mr. Arthur Koehler, wood technoJogist of said laboratory, as 
shorea-one of the genera of dipterocarpacere. 

PAR. 1G. The United States Department of Agriculture on Sep
tember 28, Hl2G, issued the following official statement: 

The name "Philippine mahogany' as npplled to Tnnguile, Lauan, and other 
PhiUppine woods, has never been inuorsed by the Unlteu States Department 
of .A.gl"iculture. Its use runs counter to the principles followed by the Forest 
Service in attempting to give to native American trees anu woods standard 
names that do not deceive or mislead the public, according to a statement by 
Chief Forester W. B. Greeley, In connection with recently published state
ments growing out of the Federal Trade Commission decision against the use 
of the name "Philippine mahogany." 

The Forest Service has been quoted as having lnuorsed the name "Philippine 
mahogany" in a letter writen In 1914. This letter, however, according to 
the Forest Service statement, did not attempt to. decide the specific question 
nt issue, and was limited to stating the principles that should be followed in 
the nomenclature of woods. 

In the opinion of the Forest Service the name mahogany should be con
fined to the true mahoganies, which belong to the botanical genus Swleteniu. 

PAR. 17. Unschooled persons such as laborers jn a lumberyard 
who readily distinguish between the different kinds of lumber by 
such criteria as grain, pore, scent, weight, or other identifying char
acteristics are guided by botanical properties and differences inher
ent in the wood as formed in the tree, and these characteristics 
correspond with like characteristics placed by nature in trees of the 
sume spec,ies. 'Vood technologists by reason of their expert know!-
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edge compare these and many other qualities and characteristics 
with such precise results as to satisfy the requirements of both science 
and commerce, and according to such identifications neither lauan 
nor tanguile are mahogany botanically or otherwise. 

PAR. 18. In addit.ion to the scientific and botanical distinctions 
used by wood technologists, many of the characteristics and virtues 
possessed by mahogany are lacking in the Philippine hardwoods 
sold by the respondent as mahogany under the name Philippine 
mahogany. The absence of such characteristics and virtues pre
vents such hardwoods from serving certain uses for which mahogany 
is particularly adapted. While there is conflict in the evidence, the 
weight is to the effect that Philippine hardwoods are not suitable 
for the following uses, and the Commission so finds : 

(a) Such woods are not suitable for cabinet-making because of 
the great prevalence of wormholes which constitute serious defects 
in all Philippine woods. 

(b) They are not suitable for the construction of lamps because 
they do not take a proper finish. 

(c) They are too soft to be suitable for flooring. 
(d) They are not susceptible to the finish required by piano manu

facturers on the exposed surfaces of pianos. 
(e) They are not suitable for carvjng. 
(f) When used in furniture it is necessary to fill the wormholes 

before the wood is stained or varnished and polished. The filling 
at times sinks into these holes, destroying the even appearance of 
the surface. 

(g) They do not retain the subsurface lustre peculiar to mahogany, 
and unlike mahogany they do not beautify with age. 

PAR. 19. Mahogany has a merited and enduring reputation, and 
is familiar to the average person, and the association of such reputa
tion with the household word " mahogany" finds its origin in rec
ollections of and association with objects of furniture and the like 
familiar to him since childhood, often handed down from generation 
to generation; and when such person is offered products made of so
called "Philippine mahogany" as and for mahogany, he is deceived 
by receiving furniture, interior trim for his house, boats, caskets, and 
the like, made of lauan or tan guile which is not mahogany. 

PAR. 20. Ultimate purchasers of furniture and other products 
mentioned in paragraph 19, with rare exceptions, never heard the 
term "Philippine mahogany"; but even when the term was men
tioned such purchasers were led into the belief that it meant 
mahogany, not a substitute. 

PAn. 21. In buying furniture the public usually depends upon 
representations made to them by the retail dealers from whom they 
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purchase as to whether the furniture offered for sale is or is not 
made of mahogany wood. 

PAn. 22. Persons engaged in buying furniture for large retail 
furniture stores in practically every city of the United States com
monly depend on representations made to them by manufacturers 
as to the kind of wood entering into the furniture they purchase. 
Furniture purchased by retail dealers is ordered largely from photo
graphs and catalogues, n,nd at times from samples. If furniture is 
represented by the manufacturer to be made-of mahogany wood and 
is invoiced as mahogany furniture, retail dealers in practically every 
city of the United States sell such furniture to ultimate purchasers 
as mahogany furniture. Furniture is rarely represented to retail 
dealers as made of "Philippine mahogany", or sold by them under 
that description. Prefixes such as "Honduras", "San Domingo", 
and " Cuban ", used by manufacturers and importers, are seldom if 
ever used in the retail furniture trade. But the' purchasing public, 
having in mind the reputation which mahogany has borne for 
hundreds of years, depend on retail furniture dealers to supply 
mahogany if that is the kind of furniture asked for. Such buyers 
have seldom heard the term " Philippine Mahogany." 

PAR. 23. Many retail dealers of the class referred to in paragraph 
22 hereof do buy furniture from such manufacturers as described in 
said paragraph, which furniture is made of Lauan, Tanguile, or 
other Philippine hard woods, and is sold by said retail dealers to the 
public as and for mahogany. Among others, the proprietor of a 
tetail furniture store at Cleveland, Ohio, in the regular course of 
business, purchases furniture from various manufacturing concerns, 
among which is a company located at Jamestown, N. Y. From the 
catalogue of this company he has in the past and does now purchase 
tables which are described therein as having "solid mahogany tops." 
From such catalogue he has, u11der the conditions just related, bought 
items of furniture, depending on the representations and descrip
tions shown in said catalogue in connection with each piece, and so 
relying thereon has sold said tables to customers as and for tables 
having tops of solid mahogany wood. Such table tops were not 
made of mahogany, but were made of Tanguile or Lauan. 

PAn. 24. Another customer of the said manufacturer at Jamestown, 
a retail dealer at Boston, ordered from a catalog circulated by said 
manufacturer a table therein advertised as a "solid mahogany sewing 
table." The retail dealer at Boston expected to receive "what is 
called mahogany; what the manufacturers list as mahogany," and 
which is" supposed to be the best mahogany wood used in the manu
facture of better line.s of furniture, and. also cabinet work." Samples 
were sawed from this table, submitted to the United States Products 
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Laboratory, and there identified as belonging to the genus Shorea, 
which grows in the Philippine Islands and is not mahogany. 

PAn. 25. Another manufacturing company· of Jamestown, N. Y., 
manufactured mahogany furniture for 50 years, and built up a repu
tation on the sale of mahogany. It began to use so-called "Philip
pine mahogany" about 10 years ago. It sells products which it 
manufactures therefrom as products made of "solid mahogany." 

PAn. 26. A number of manufacturers engaged for the last few 
years in manufacturing furniture of lauan or tanguile, called "Phil
ippine mahogany", have built up their reputation during periods of 
18 to 40 years by manufacturing and selling to retail dealers furni
ture made of mahogany wood. This so-called "Philippine mahog
any" is at times represented to manufacturers as mahogany which 
comes from the Philippine Islands. Some manufacturers who have 
ov-er long periods of years built up a reputation by manufacturing 
furniture made of mahogany wood are now substituting lauan and 
tanguile therefor in the manufacture of such furniture. The manu
facturing company at Jamestown, N. Y., referred to in paragraph 23, 
is engaged in manufacturing tables exclusively of so-called "Philip
pine mahogany", which it has been u,sing since 1919. These tables 
it advertises and sells as" solid mahogany." This company has been 
in business for 15 years, during 13 of which it built up a reputation 
by manufacturing furniture out of mahogany wood. So-called 
"Philippine mahogany " is regarded by this company to be as good 
as mahogany in so far as look,s are concerned. The ordinary dealer 
to whom it sells furniture made of so-called " Philippine mahogany " 
is not aware that he is receiving a substitute for mahogany, and does 
not know the difference after it is stained and finished. 

PAn. 27. An ultimate purchaser located at Portland, Oreg., was 
acquainted with the reputation of mahogany and the fact that it 
takes a high polish and increase,s in beauty with age; said purchaser 
ordered mahogany lumber from a lumber dealer and expected to 
receive the mahogany with which he was acquainted; said purchaser 
Was sold and received lumber which was not mahogany, since it was 
not of the Meliacero or mahogany family, but was Shorea, and was 
Wood of the type sold by respondent as "Philippine mahogany", 
and of the type represented by it to be mahogany. 

PAR. 28. A furniture manufacturer of Belleville, Ill., made inquiry 
on or about May 1, 1925, for the purchase of mahogany lumber from 
a lumber company dealing in hardwo;ds in Kansas City, Mo.; said 
company agreed to sell said customer mahogany lumber and subse
quently sold and delivered to said customer lumber which it desig
nated " 3-Star Philippine Mahogany"; said customer purchased and 
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received said lumber, believing that he was purchasing and receiv
ing the mahogany wood which he has known for over 25 years 
to be the wood with a reputation as a fine cabinet wood, which 
reputation has been maintained by mahogany for hundreds of years; 
thereafter said lumber warped and twisted contrary to said cus
tomer's former experience with mahogany wood. Said lumber was 
not mahogany since it was not of the 1\feliace:e family but was 
Shorea, and was of the same type of wood sold by respondent as 
"Philippine Mahogany·" and represented by it to be mahogany. 

PAR. 29. Approximately 60 per cent of the retail lumber dealers 
in the United States had not heard the term "Philippine Mahogany" 
prior to the institution of this proceeding. 

PAR. 30. Throughout the period covered in the complaint respond
ent has sold and is now selling lauan and tanguile to wholesale and 
retail dealers in lumber, manufacturers of furniture and others under 
the name and designation of Philippine Mahogany and causes said 
woods when so sold to be transported from its said place of business 
in San Francisco, Calif., to customers in other States of the United 
States. 

PAR. 31. Lauan, tanguile and other Philippine hardwoods sold by 
respondent under the name Philippine mahogany are not what 
dealers, manufacturers and ultimate purchasers have in mind when 
they want mahogany, or what they believe is mahogany. 

PAR. 32. The aforesaid representations made by respondent have 
had and now have the capacity and tendency to, and did and do, 
cause many dealers in furniture and allied commodities to purchase 
said wood products in the belief that the same are mahogany wood 
and to sell to retail dealers articles of furniture and allied com
modities as and for articles of mahogany wood, and thus to cause 
said dealers and eventually the consuming public to purchase furni
ture and other articles made of said lumber and wood products in 
the belief that the articles so purchased are made of mahogany wood. 

PAR. 33. Respondent has represented its woods as being mahogany 
and has induced others to represent respondent's woods and woods 
of the type sold by respondent and the products thereof as being 
mahogany. Respondent's representations have resulted in causing 
dealers, manufacturers and consumers to purchase respondent's 
woods and products made therefrom in the belief that such woods 
and such products were mahogany. 

PAR. 34. Mahogany usuall! is sold to dealers in lumber and to 
manufacturers under names indicating origin, such as "Honduras 
Mahogany," "Mexican Mahogany," "Cuban Mahogany," etc. Th\'se 
prefixes in the form of geographical names are understood by the 
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trade and by the public to mean that the particular mahogany so 
designated comes from the country thus prefixed. Likewise, the 
term" Philippine Mahogany," in cases where the geographical prefix 
is retained, indicates to the average purchaser that the wood is 
mahogany grown in the Philippine Islands. 

PAR. 35. Lauan and Tan guile, the woods sold by respondent as 
Philippine Mahogany, are sold for about two-thirds of the price at 
which mahogany is sold. Products made from lauan and tanguile, 
and sold as Mahogany, Genuine Mahogany, or Solid Mahogany are 
sold to retail dealers at the same or approximately the same prices 
as similar products made of mahogany. 

PAn. 36. In thus selling its lauan, tanguile, etc., as Philippine 
Mahogany respondent not only practices deception on its immediate 
customers but places in their hands an unlawful instrument which 
enables them to increase their profits by reselling the misnamed lumber 
either as lumber or in manufactured products, thereby lessening the 
market for true mahogany and for honestly named Philippine 
hardwoods. 

PAR. 37. There are among the competitors of respondent in inter
state commerce many who deal in and sell lumber and other wood 
products consisting of mahogany who rightfully and truthfully rep
resent their· said lumber and wood products to be composed of ma
hogany wood, and who are in position to supply the demand for 
mahogany. The above-described acts and practices of the respond
ent tend to and do divert business from and otherwise prejudice said 
competitors. 

PAn. 38. There are among the competitors of respondent in inter
state commerce also several who deal in and sell lauan, tanguile and 
other Philippine hardwoods, and the manufactured products thereof, 
under appropriate native or trade names which do not import or 
imply that such commodities are mahogany or the products of ma
hogany. The above-described acts and practices of the respondent 
likewise tend to and do divert business from and otherwise prejudice 
said competitors. 

PAn. 39. The sale of lauan, tanguile and other Philippine hard
woods by respondent to its customers, and by them to the purchasing 
l)Ublic, under the name "Philippine Mahogany" or mahogany as 
hereinbefore described, has the tendency and capacity to and does 
dc.ceive a substantial portion of the trade and the purchasing public 
in substantial numbers and induces the ordinary purchaser of products 
made from such woods to purchase said products as and for products 
made of mahogany wood, or in part of mahogany wood, to the injury 
and prejudice of the purchasing public and of honest competitors. 
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CONCLUSION 

The practices of said respondent, under the circumstances and con
ditions described in the foregoing findings, are unfair methods of 
competition in commerce and constitute a violation of the act of Con
gress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
and testimony and evidence submitted, in accordance with the stipula
tion in this proceeding, the trial examiner's report upon the facts and 
exceptions thereto, and briefs and oral argument, and the Commis
sion having made its findings as to the facts and its conclusion that 
the respondent has violated the provisions of an act of Congress 
approved September 2G, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur
poses", 

Now, therefore, it is ordered, That the respondent, Kirsch mann 
Hardwood Co., its officers, directors, agents, employees, and successors, 
do cease and desist from advertising, describing or otherwise desig
nating or selling or offering for sale under the term "Mahogany", 
"Philippine Mahogany", or any other term of similar import, woods 
known under the common or trade names," red lauan ","white lauan ", 
"tanguile" "narrn." "apiton(J'" "bataan" "lamao" "almon" 

' ' t:> ' ' ' ' "orion", "batang ", "bagaac ", "batak" and "balachacan ", or any 
other wood, lumber or wood products, unless such wood or lumber or 
the wood from which such products are made, is derived from the 
trees of the Mahogany or Meliace::e family. 

It isfwrther ordered, That the respondent, Kirschmann Hardwood 
Co., shall within 60 days after the service upon it of a copy of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form jn which it has complied with the order 
to cease and desist hereinbefore set forth. 

Memorandum by Oludrman Ilunt and Commissioners Myers and 
Nugent 

Commissioner Humphrey before leaving on his vacation in June 
asked that his vote be recorded against findings and orders in these 
cases, and that should findings and orders be voted by the majority 
the same be accompanied by the same dissenting opinion which he 

• 
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published when the original findings and orders were issued in July, 
1926. 

The findings now made differ in important particulars from those 
issued a year ago; hence the majority deem it appropriate to point 
out that certain observations in the dissenting opinion have little or 
no bearing on the present findings. 

An apparent inconsistency in certain statements issued by the 
Forest Service of the Department of Agriculturef the only Govern
ment agency which undertakes to pass on such questions, supported 
in a measure the claim of the dissenting opinion when first issued that 
"Government authorities have ruled that the term 'Philippine Ma
hogany' is correct." Since then the Forest Service has declared 
unequivocally that it has not indorsed the name "Philippine Ma
hogany " and that "in the opinion of the Forest Service the name 
mahogany should be confined to the true mahoganies, which belong 
to the botanical genus 'Swietenia' ". (Findings, par. 16.) 

The ruling of the Interstate Commerce Commission mentioned in 
the dissent merely was to group these Philippine hardwoods with 
certain other woods for rate-making purpose, and was not an author
itative decision on wood nomenClature. The dissenting opinion takes 
no account of the really significant feature of the proceeding before 
the Interstate Commerce Commission, namely, the lengthy and de
tailed testimony of the president of one of these respondents that 
so-called " Philippine Mahogany " is in no sense comparable with 
true mahogany. Ample support for the Federal Trade Commis
sion's findings as to difference between "Philippine Mahogany " and 
true mahogany in the uses to which they can be put, may be found in 
that testimony. 

Discussion of the distinctions between mahogany and so-called 
"Philippine Mahogany " drawn by wood technologists and botanists 
lends animation to the dissenting opinion. These, however, are the 
controlling distinctions in commercial practice when there is a dis
pute as to whether wood supplied under contract is of the variety 
ordered. In so far as the dissenting opinion implies that under the 
orders of the Commission the Philippine woods must hereafter be 
called by their botanical names, it goes too far. 1Vith the unlimited 
opportunities of the alphabet at their disposal respondents could 
have adopted or coined names for their wood which did not trade on 
the reputation of another and different wood high in public favor. 
The fact is that competitors of these respondents have adopted and 
successfully employed names for these Philippine hardwoods which 
do not import or imply that their woods are mahogany. 
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It may be that the term mahogany has expanded somewhat since 
the first tree of that genus was discovered; it may even be that 
woods other than the Philippine hardwoods are being sold unfairly 
under that name. The woods sold by respondents, unlike the 
"African Mahogany" mentioned by the dissenting commissioner, are 
not even of the same tree family as mahogany; and it would seem 
that if a line is ever to be drawn this is the outside limit at which to 
druw it. If respontl.ents mny calllauan and tanguile mahogany, there 
is no reason why birch,· which can be finished in excellent imitation 
of mahogany, may not also be marketed as mahogany. 

Dissent-ing opinion of Commissioner Humphrey 

I agree with the majority that the word "mahogany " should not 
be applied to the woods of that species from the Philippine Islands 
without the prefix "Philippine." This would be in accordance with 
the common usage, as in the trade it is customary to say "African 
Mahogany", "Honduras Mahogany", "Mexican Mahogany", 
" Cuban Mahogany ", etc. 

If the majority is consistent, it appears to me that it will at 
once proceed against the Mahogany Asso.ciation for using the term 
"African Mahogany", as this wood, like the Philippine product, is 
not mahogany botanically. 

• 
GOVERNMENT AUTHORITIES HAVE RULED THAT THE 'l'ERl\I "PHILIPPINE 

1\IAIIOGANY " IS CORRECT 

The Hardwood Lumber Association, in 1D1G, classified the wood 
in controversy as "Philippine Mahogany". The Forest Service of 
the United States, when the matter was submitted to them in Sep
tember, 1914, after a thorough consideration of it, indorsed the use 
of the term "Philippine Mahogany". The Department of Com
merce has long used the term " Philippine Mahogany " in its reports. 
The Interstate Commerce Commission, in a controversy involving 
the question, after full hearing on the record and brief in the rase 
of, Indiana Quartered Oak Go. v. Atlantic City Ry. Go., approved 
the use of the term "Philippine Mahogany". The following quota
tions are from that decision : 

The term "mahogany" applies to woods in two senses, the botanical sense 
and the commercial sense. 

• • • • • • • 
Mahogany in the commercial ~;ense includes chiefly (a) :Mexican and Cuban 

mahoganies, which are true mahoganies in the botanical sPn~e nnu very valu
able woods; (b) A1'rienn mahogany, which Is not n true mahogany In the 
botanical sense, but which grows large and clear, l..tas a flue flgure and i.; suit-
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able for veneers; (e) baywood, which is a trne mahogany 1n the botanical 
sense but, on account of its soft inferior quality, less valuable than other 
species; and (d) Ph1Iippine mahogany, which is not a true mahogany in the 
botanical sense. PhiUppine mahogany ls classified by the United States Forestry 
Bureau as a commercial mahogany. 

Apparently the majority is of the opinion that one of the chief 
.lunctions of the Commission is to correct the opinions and rules of 
the other departments of the Government; more particularly to 
correct the errors made by the Agricultural Department, the Depart
:rn.ent of Justice, the Department of Commerce and the Interstate • 
Commerce Commission. I am constrained to believe that Congress 
never intended the Federal Trade Commission to be a super court 
to reverse the rules of other departments, a power that the Supreme 
Court has decided neither it nor any other court possesses. This 
is expressly declared in many decisions. Houston et al. v. St. Louis 
Independent Packing Oo., 249 U.S. 479-487. Brougham v. Blanton 
Mfg. Oo., 249 U.S. 495-502. 

NO PUBLIC INTEREST 

No public interest appears in this cruse. The reason of complaint 
herein is not because the user does not know what he is buying, but 
because he does know. It is a controversy entirely between the 
Mahogany Association and the users of Philippine Mahogany. 
There is no substantial evidence in the record that any ultimate 
consumer of Philippine Mahogany has either been deceived or has 
complained that he has been defrauded. 

The " milk in the coconut " in this controversy is that Philippine 
Mahogany, being a product of one of our insular possessions, is 
admitted into this country free of duty, and this fact together with 
the fact that it grows in considerable bodies instead of single trees, 
as other mahoganies, enables it to be sold in the United States at a 
lower price than the other mahoganies, and its qualities are so 
a.ppealing that it is becoming a serious competitor of the Mahogany 
Association. 

To prevent the use of the term "Philippine Mahogany" in this 
case will not protect the public, because it is not injured and has 
not complained. Only its competitor objects to its use. It will 
not be in the public interest because it will tend to give the Mahogany 
~ssociation a monopoly of the American markets; will tend to 
~n?rease the price of mahogany to the consumer, and would greatly 
InJUre the Philippine mahogany industry in thi,s country, and more 
greatly injure it in the Philippine Islands. 

65133"--30--VOLll----21 
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There is another fact, that while it is not a legal reason, should 
have consideration as bearing upon the public interest, and that is, 
the Philippine mahogany industry both in this country and in the 
Philippines is conducted almost exclusively by Americans and is 
one of the chief products of the Philippine Islands, and one· of the 
chief products making up the cargoes of American ships coming in 
from the Philippines to the United States. 

WHAT IS MAHOGANY? 

What is mahogany as applied to wood 1 Is it the wood from the 
tree botanically known as mahogany 1 It is. But to restrict it to 
such meaning is false and misleading. Mahogany wood or lumber, 
may or may not be produced from the tree botanically classified as 
mahogany. A tree is usually classified from its flower or seed bo
tanically. A wood is classified according to its qualities-not from 
the botanical name of the tree from which it is produced. Botani
cally the wood in dispute is not mahogany-<:ommercially it is. To 
apply its botanical classification to its commercial use is wholly 
misl'eading. Botanical classification has nothing whatever to do 
with the commercial classification of the wood in controversy. The 
botanical classification of this wood is not involved in the issues of 
this case, and the only result of discussing the botanical classification 
is to confuse and mislead. Below are cited some definitions as to 
what constitutes mahogany: 

MAHOGANY 

Botanically: A tropical American mellaceous tree ( Swietenia mahogani), with 
pinnate leaves and panicles of small greenish flowers.-Webster's Dictionary. 

The valuable hardwood of this tree, used extensively for furniture and 
cabinet work.-Webster's Dictionary, 

Oonmiercially: Any of many trees related to, or reM~ml)ling tM mahogan11; 
as in Australla, species of Eucalyptus; in India, various mellaceous trees of 
the general Soymida, Chrkrassia, ann Tona ; in Africa, Khaya senegalensis; 
in the United States, Rhus lntegrifolia, species of Cercocarpus, etc.-Webster's 
Dictionary (italics mine). 

Applled chiefly with qualifications to various woods resembling mahogany 
and to the trees producing them.-New Engllsh Dictionary and History of 1903. 

Mahogany, the popular name for Umber of sevcml unrelated trees, among 
which are various species of Eucalyptus.-Encyclopedla Americana, 1003 edition. 

I would be unable to describe the wood without calUng it mahogany, because 
it has the looks, the appearance, the grain, and all of the things that go to 
make up mahogany.-Witness Sands-Seattle, Rec. p. 15. 

'The furniture trade considers African, Mexican, Ph1IIppine, and llondura!! 
a11 mahogany.-Wltness, Rec. p. 284. 

These authorities show the conclusive soundness of the rulings of 
.t.be ·various .departments .of Government referred to herein. 
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DOES THE PIDLIPPINE PRODUCT HAVE THE QUALITIES OF MAHOGANY! 

Does the Philippine Mahogany, as Webster says, "resemble" 
mahogany? It seems to me that the Commission's attorneys are 
hardly in a position to deny that the Philippine Mahogany "re
sembles Mahogany", and has all it~ necessary qualities, in view of 
the fact that on page 17 of their brief, they refer to the testimony of 
several witnesses who were experts, that bought and sold Philippine 
Mahogany, thinking it was the mahogany of "our grandfathers", 
or as they term it, " the real mahogany "· The examiner in para
graph 8 of his findings says: 

The resemblance between the characteristics of genuine mahogany wood 
and the wood sold in interstate commerce as "Philippine Mahogany'' are so close 
that it is difficult even for an expert wood technologist to distinguish between 
them without the aid of instruments usually emp,loyed by wood technologists 
in examining various wood specimens. 

In the brief of the Commission, at page 10, it is said that the 
Horace E. Dodge Boat ·works, at Detroit, Mich., represented their 
vessels made of the Philippine wood as constructed of the finest ma
hogany. These vessels were sold to their customers and there is' no 
showing that any purchaser of these boats ever made any complaint 
or doubted the truth of these representations. In fact, there is no 
evidence, so far as any ultimate consumer is concerned, that when 
the seller represented his product as of the finest mahogany, that 
it was not strictly true. 

It is useless to quote the evidence of various witnesses upon this 
proposition, for there is practically no dispute in the testimony of 
the witnesses on both sides of the controversy, that the statement in 
the examiner's findings above referred to is correct. 

So it is practically admitted in this case that the wood in contro
versy has every quality necessary to justify it being classified com
mercially aJJ mahogany. It might be added, as shown by the record, 
that some of the true mahogany, botanically, is soft and spongy 
and has little value commercially. If this wood was placed on the 
markets as mahogany, undoubtedly there would be a great protest 
both from the Mahogany Association and from the public, and justly 
so, because while such wood would be mahogany botanically, it would 
not be mahogany commercially, and its sale as such would be a fraud 
upon the public. 

No witness has been produced that has testified or even intimated 
1that he ha:. ever bought furniture because he thought it was made 
4lf wood botanically mahogany. But the entire evidence is that all 
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purchasers bought what they thought contained the qualities of 
mahogany as defined commercially, and therefore were not de
ceived, and there is no showing in the record whatever that any pur
chaser has complained that the respondents have deceived or 
defrOJuded them; 

The complaint is made that this wood sometimes contains worm
holes, but this h~ts nothing to do with the issue. This is a charac
teristic of all mahoganies in a more or less degree. ·wm it be con
tended that it is an unfair practice to call Hickory, or Oak, or 
1Valnut, by their names because these woods sometime contain 
wormholes~ This question is entirely a matter of grading the lum
ber and not of determining the kind. Certainly it can hardly be 
contended that a hole changes the character of the wood in which 
it is. 

The exhibitions before the Commission of two selected door~, one 
of the so-called genuine Mahogany and the other of Philippine 
Mahogany, at least in so far as appearance is concerned, decil;ively 
confutes the evidence of all so-called experts as to the inferiority of 
the Philippine wood. In fact, the door of Philippine Mahogany was 
so much More beautifully figured and colored and in every appear
ance so much more desirable than the genuine, that most purchasers 
would prefer it. This exhibition conclusively demonstrated that the 
Philippine Mahogany possesses every desirable attribute that con
stitutes mahogany as defined by all the decisions and authorities. 

'filE NAME PHILIPPINE MAHOGANY NOT DECEPTIVE 

The use of the words "Philippine Mahogany" is not deceptive. 
The trade and the people generally know exactly what they are 
buying when they buy Philippine Mahogany. This opposition to 
the use of the term comes, not because it is deceptive, but because it 
is not. "re have again in this controversy the old story of the fight 
against the new. Much has been said about the mahogany of our 
fathers-more forceful than weighty. The revered mahoganies of 
to-day are the despised mahoganies of yesterday. The history of 
the controversy is that mahogany was at first limited to the lumber 
produced from one tree only. Then, as this supply grew less, a new 
mahogany appeared. It was rejected at first but gradually came 
to be recognized; and so, in the future, the Philippine Mahogany 
will become the adored wood of our "grandfathers", and probably 
in a fight to shut out some new contender for public favor. 

It is impossible to describe the wood in controversy so that its 
qualities and value will be properly understood by the public, without 
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the use of the word mahogany. To insist that it should be called 
Dipterocarpaceae, in order that the general public might not be 
deceived, would be just as absurd as to insist that the present monarch 
of England should be called, George Frederick Ernest Albert Wind
sor, instead of King George, in order that the people of England 
might not be misled as to the person referred to. 

CLASSIFICATION OF WOODS BOTANICAllY MISLEADING AND DANGEROUS 

If we are to lay down the rule that it is false and misleading to 
describe woods commercially other than what they are bontanically, 
we will injure, if not destroy, one of the greatest industries in this 
country. 

One of the finest woods in the world, that furnishes perhaps more 
of the timbers used in construction to-day than any other is the 
Douglas Fir of the Pacific Northwest. It is known by this name 
throughout the world and by this name its qualities are well under
stood. Botanically this wood that enters so largely into the com
mercial life of a nation is a false hemlock. There is a widespread 
prejudice against hemlock, because of the qualities of that wood in 
the East. For the lumber producers of the Northwest to be com
pelled to mark their product under its botanical name-False Hem
lock, would be to work incalculable injury to the industry. More 
than 85 per cent of the wood shingles in the United States are the 
Red Cedar Shingles of the Pacific Northwest. The quality is well 
known and understood by the trade and people generally by the term 
"red cedar." Botanically it is not cedar but juniper. It would cost 
millions of dollars to both the shingle industry and the Douglas Fir 
industry to educate the people to where they would know what was 
Jneant by the botanical terms of these woods. In the East, one of 
the great lumber trees of commerce is the poplar. :Uotanically it is 
tulip. 

To· use the terms, Philippine Mahogany, Douglas Fir, Red Cedar, 
and Poplar is to correctly define these woods commercially, and gives 
to the dealers and to the public generally the correct idea of their 
qualities and value. If you describe them botanically, it is safe to 
say that not 5,000 people in the United States would know what was 
n1eant. I can think of no proposition more absurd than to compel 
the use of the botanical names of these woods upon the theory that 
it will protect the public from false and misleading statements. 
Why should we use the restricted and scientific and highly technical 
name known by a few, and refuse to use the common, ordinary name, 
understood by all. 
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WIIY THE PffiUPPINE MAHOGANY IS CHEAPER 

1'he reason Philippine Mahogany is cheaper is not because it is 
less desirable, for it has all the qualities, and in its higher grades 
it is equal in beauty, if it does not surpass, the finest other 
mahogany woods. 

Philippine Mahogany is not taking a large portion of the market 
from the other mahoga.nies because of any deception, but because of 
its merits. As already stated, the reason that it is cheaper is because 
it comes in duty free and because it is more easily logged than other 
mahoganies. 

I must enter my protest against the decision of the majority in the 
overruling of the classification of the Hardwood Association, the 
decisions of the Department of Agriculture, the Department of Com
merce and the Interstate Commerce Commission, and action, I be
lieve, will result in the overturning of the common usage and revers
ing common understanding; that will disrupt a great industry; that 
will establish a precedent that if followed will paralyze the lumber 
industry of the country; that will increase the price of mahogany and 
create a monopoly in the mahogany trade; that will injure the public 
and benefit only the Mahogany Association. Such decision in my 
judgment can be based only on the technical and stilted opinions of 
schooled but unlearned self-styled experts, who would, if consistent, 
msist that potatoes must be sold only as tobacco, because botanically 
they are of the same family, lest some dear old college professor 
might buy a package of cigarettes instead of a bag of "spuds." 

The contention of the majority here is that if any person of com
mon understanding wishes to buy this Philippine wood, that has all 
the beauty and durability of mahogany-in fact, all the best char· 
acteristics of mahogany-that it can not be described to him so as to 
reach the common understanding, by calling it "Philippine Mahog
any", but in order to keep him from being deceived and so that he 
may know exactly what he is getting, he must be told that it is either 
Lauan, Tanguile, Almon, Batan, Apitong, Lamao, Orion, Abatang, 
Bagaac, Batak, or Dalachacan. This proposition, it seems to me, 
would be highly complimented by characterizing i.t as absurdly 
ludicrous. 

The majority lay down the proposition that the buyer must be told 
the truth-a perfectly correct one and one that I indorse, but when 
you chase this common sense idea into the clouds of scientific nomen· 
clature, until not one person in a million, without consulting an 
encyclopedia, a botanist, and a chemist, would know whether a word 
used to describe the wood in a kitchen chair is the name of a seasick 
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remedy, a new planet, or a. divorcee screen star, it seems to me that 
the proposition in some slight degree" recoils upon itself." 

The sum of the Commission's case is that the purchaser of this 
wonderful and beautiful wood will be deceived and defrauded unless 
he is told that it is Dipterocarpacere, a. proposition so plain that only 
the intelligent will dispute it. 

}!EMORANDUM 

The Commission as of the same date, also made similar findings 
and orders, Commissioner Humphrey dissenting as above set forth, in 
the following cases (in which complaints issued on June 3, and on 
June 8, 1925, respectively): 

HAMMOND LmmEn Co. (Docket 1324.) 
Appearances: Mr. M. Markh4m Fla1IITIC/"}} and Mr. Stephen 0. Van 

Fleet for the Commission. 
Mr. R. L. Horton, of Los Angeles, Calif., and Forbes&! DmnleM, of 

Washington, D. C., for respondent. 
Major F. G. M'IJIMon, Judge Advocate, United States Army, of 

Washington, D. C., for Philippine Government, intervenor. 

THE RoBERT DoLLAR Co. (Docket 1325.) 
Appearances: Mr. M. M arklzamt Flannery and Mr. Steplum 0. Van 

Fleet for the Commission. 
Forbes & DawieM, of Washington, D. C., for respondent. 

· Major F. G. M'lliMon, Judge Advocate, United States Army, of 
Washington, D. C., for Philippine Government, intervenor. 
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IN THE MATTER 011' 

JONES HARDWOOD COMPANY 1 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 19U 

Docket 1332. Oomplain.t, .July 11, 1925-DeciBion, Aug. 16, 1921 

Where the wood mahogany had long had a merited and enduring reputation 
associated with the word, was usually sold to lumber dealers and manu
facturers under such names indicating origin as " Honduras Mahogany ", 
"Mexican Mahogany", etc., and was usually dealt in in the retail furni
ture trade without such prefixes, and furniture and other articles were 
customar!ly bought, dealt In, and purchased by furniture buyers for large 
retail stores, by retail dealers, and by the public, in reliance upon repre
sentations by the manufacturers and dealers respectively as to the com
position thereof, and whether or not mahogany; and thereafter a cor
poration engaged in the sale of hardwood lumber and hardwood products 
to wholesale and retan lumber dealers, manufacturers of furniture, and 
others, 

Represented certain Phillppine hardwoods as "Phlllpplne Mahogany" and In
duced others so to represent the same and products thereof, and so sold 
the same to furniture manufacturers, dealers and others, by whom such 
hardwoods or the products manufactured therefrom were resold to re
tallers and others as "Mahogany", "Genuine Mahogany" or "Solid Ma
hogany", and were in turn by them resold to the publlc as and for such 
products, the fact being that the aforesaid woods (1) were not mahogany. 
either botanically or otherwise, (2) lacked many of the characteristics 
and virtues possessed by mahogany and were thereby unsuited for ll variety 
of uses employed for mahogany, (3) were sold to the manufacturer for 
about two-thirds of the price of genuine mahogany, and were by the latter 
resold as manufactured products, to dealers, at the same prices prevail
Ing for mahogany products, (4) had long been known and traded in In 
the Phillppines and In the United States under their native and trade 
names, "lauan " and "tangufle ", and also under other native names such 
as "red lauan ", "bataan," etc., (5) were imported under such names as 
to the greater proportion thereof imported, (6) were so dealt in in the 
United States by many of the importers and a substantial numbE'r of the 
lumber dealers, (7) were not what dealers, manufacturers, and ultimate 
purchasers had in mind when they wanted mahogany, or what they he
lle-red to be mahogany, (8) were obtained by it, as to a part thereof, under 
contracts with importers under the native or trade names "lauan" and 
"tanguile ", (9) were named and sold as Philippine mahogany in the 
face of official disapproval and practice, and without the sanction of local 
custom, and, (10), that approximately 60 per cent of the retail lumber 
dealers In the United Statel!, and ultimate purchasers of furniture and 
other products, with rare excPptions, had never heard the tenn, believing It 
In such Instances to mean mahogany, anti not a substitute; 

I See footnote to Po~ec case, p. 248, 
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With the effect of (1) causing manufacturers, dealers in furniture and other 
products, and consumers to purchase, sell, or deal in said woods, and 
products made therefrom, as mahogany, (2) placing In the hands of ita 
fmmedlate customers an unlawful instrument enabling them to increase 
their profits by reselUng the lumber so misnamed, either as such, or in the 
manufactured form, thereby lessening the market for true mahogany and 
for the honestly named Phllipplne hardwoods, (3) diverting business from 
and otherwise prejudicing competitors dealing In and able to supply lumber 
and other wood products, consisting of mahogany, rightfully and truth
fully so represented by them, and competitors deallng In lauan, tanguile, 
and other Philippine hardwoods and the pro<lucts manufactured therefrom, 
under appropriate or trnde nnmes, which dicl not Import or Imply that 
they we1·e mahogany, and (4) of deceiving a substantial portion of the 
trade, and the purchasing public ln. substantial numbers, und Inducing the 
ordinary purchaser of products made from such woods to purchase the 
same as and for mahogany, In whole or In part, to tlle Injury and prejudice 
of the purchasing public and of honest competitors: 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. M. MfN'klwm Flannery and Mr. Stephen 0. Van Fleet for the 
Commission. 

Forbes & Daniel8, of 'Vashington, D. C., for respondent. 
Maj. F. G. Munson, Judge Advocate, United States Army, of 

Washington, D. C., for the Philippine Government, intervenor. 
Mr. Gilbert H. Montague for the Mahogany Association, Inc., 

Amicus Curiw. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent, a California corporation engaged in the sale of hardwood 
lumber and other hardwood products to dealers, manufacturers of 
furniture, and others in the various States, and with principal office 
and place of business in San Francisco, with misrepresenting or 
naming product misleadingly and advertising falsely or mislead
ingly, in violation of the provisions of section 5 of such act, pro
hibiting the use of unfair methods of competition in interstate com
merce, in lhat, for more than a year prior to the complaint, respond
ent sold certain hardwood lumber and other hardwood products, not 
mahogany, under the name and designation "Philippine Mahog
any", at wholesale and retail, to dealers in hardwood lumber, furni
ture, manufacturers, and others, and in advertisements, circulars, 
letters and other correspondence with purchasers and prospective 
purchasers, and on invoices, price lists and other trade literature, 
represented, named and designated said lumber and other products 
as "Philippine Mahogany"; with the effect of causing many dealers 
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to purchase said hardwood lumber and other products as and for 
mahogany, and of causing such dealers and eventually the consum
ing public to purchase furniture, cabinet work, and other articles 
made of said lumber and other hardwood products, as and for 
mahogany, and of diverting trade from and otherwise prejudicing 
competitors, many of whom deal in and sell hardwood lumber and 
other hardwood products, including mahogany, and do not include 
any other kind of hardwood than mahogany in their advertisements 
or representations of mahogany, and who otherwise properly and 
truthfully represent the hardwood lumber and other hardwood prod
ucts dealt in by them; all to the prejudice of the public and respond
ent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPoRT, FINDINGS AS TO THE FACTS, AND 0RDEB 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon the respondent, Jones Hard wood Co., a corpora
tion, charging it with unfair methods of competition in commerce 
in violation of said act. 

Respondent having entered its appearance by its attorney, and 
having filed its answer herein, and the Philippine government, inter
venor, having entered its appearance by its attorney, and having 
filed special answer herein, hearings were held before an examiner 
of the Federal Trade Commission, heretofore duly appointed, and 
testimony was thereupon offered and received in support of the 
allegations of said complaint, and in support of the allegations of 
said answer of respondent, and thereupon this proceeding came on 
for decision, and the Commission having duly considered the record, 
and being fully advised in the premises, made its findings as to the 
facts and its conclusions drawn therefrom, and entered its order 
herein. Thereafter respondent and intervenor having declared that 
there was in existence additionat relevant testimony which was not 
available to them at the trial, asked leave to introduce such testimony, 
which was granted, subject to the provisions of a stipulatfon entered 
into between respondent and the Commission, and said additional 
testimony, together with certain additional testimony offered in sup
port of the complaint, was thereupon received pursuant to the pro
visions of said stipulation, and the Commission having again duly 
considered the record, including said additional testimony, and being 
fully advised in the premises, makes this its findings as to the facts 
and its conclusions drawn therefrom: 
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FINDINGS AS TO THE FACTS 

P ARAORAPH 1. Respondent is a corporation organized under the 
laws of California, with its principal office and place of business in 
the city of San Francisco. It is engaged in the sale of hardwood 
lumber and hardwood products to wholesale and retail lumber deal
ers, manufacturers of furniture, and others located at various points 
in the several States of the United States. It causes said commodi-. 
ties, when so sold, to be transported from its said place of business in 
San Francisco, Calif., and from the point of origin of such com
modities into and through other States of the United States to pur
chasers at their respective points of location in States other than 
California and other than the points of location of such shipments. 

PAn. 2. There are other individuals, partnerships, and corporations 
situated in the various States of the United States also engaged in 
the sale of hardwood lumber and hardwood products, who cause 
said commodities when sold to be transported from their respective 
places of business into and through other States of the United States 
to purchasers located in States other than the State of origin, and 
into States into which respondent ships its hardwood products, with 
whom respondent was during the time mentioned in the complaint 
and now is competing in interstate commerce. 

PAn. 3. A large and important part of the hardwood and hard
wood products sold and transported by respondent in interstate com
merce is called by respondent" Philippine Mahogany" and is grown 
in and imported from the Philippine Islands. This wood has been 
known and traded in for years prior to the filing of the complaint 
herein both in the Philippines and in the United States under the 
names Lauan and Tanguile. Other trade names employed for these 
woods are red Lauan, white Lauan, Bataan, Lamao, Almon, Apitong, 
Orion, Batang, Dagaac, Batak, and Balachacan. 

PAn. 4. About 85 per cent of the Philippine woods sold as " Philip
pine Mahogany" imported, through the Pacific coast ports is imported 
under the trade names set out in paragraph 3 above. Some importers 
sell these woods to lumber dealers, furniture manufacturers, and 
others under their native or trade names. Respondent and other 
importers sell it to furniture manufacturers, dealers and others as 
''Philippine Mahogany"· After sale by the importers last referred 
to, the manufactured products are sold by the said furniture• manu
facturers to retail furniture dealers and others as "mahogany", 
"genuine mahogany" or "solid mahogany ". Such products are re
sold by retail furniture dealers to the public as and for products made 
of "mahogany ", "genuine mahogany " or "solid mahogany ". 
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PAR. 5. Many of the importers and a substantial number of lumber 
dealers in this country use and deal in woods of the type sold by 
respondent as" Philippine Mahogany", but under the native or trade 
names in paragraph 3 set forth. 

PAR. 6. The Lauan and Tanguile sold by respondent as "Philip
pine Mahogany " are the product of the tree :family scientifically 
known as Dipterocarpaceae. This tree family is not scientifically or 
botanically related to the tree family Meliaceae, the product of which 
constitutes true mahogany. 

PAR. 7. The Philippine hardwoods sold by respondent and others! 
as hereinabove described, are the only woods derived from a tree 
family other than Meliaceae, to which the term mahogany has been 
applied. Of the genera of this family only one, "Swietenia" pro
duces true mahogany. There are five known species of " Swietenia." 

PAR. 8. The term "African mahogany" has been applied com
mercially to the product of "Khaya " of the genera of Meliaceae, of 
which there are about four known species. 

PAR. 9. Trees of the Swietenia group producing true mahogany 
grow principally in the 'Vest Indies, Southern Florida, Southern 
Mexico, Central America, Venezuela, and Peru. No species of the 
genus Swietenia of this tree family grows in the Philippine Islands, 
except as specially planted for decorative or experimental purposes. 

PAR. 10. The Spanish words "Caoba des Filipinos," meaning 
"Philippine mahogany," are occasionally used in the Philippine 
Islands to designate native woods resembling mahogany in grain, 
texture and color. This term was known in the Philippines but not 
used in connection with the sale of lumber. It docs not appear 
that this expression was used prior to the American occupation. 
Prior to 1916 the Philippine Government, as represented by its 
Director of Forestry, opposed the practice of American importers in 
selling Philippine hardwoods as Philippine mahogany. 

PAR. 11. When Philippine hardwoods leave the Philippine Islands 
for the United States, they are shipped under the native names Lauan, 
Tanguile, etc. The invoices on which the taxes are levied are made 
out under the native names, this being by agreement with the Bureau 
of Customs, as well as the railroad companies, so that the shippin~ 
invoices will conform to the manifest on which the Government 
charge has been paid. 

PAR. i2. Active opposition on the part of officials of the Philip
pine Government to the practice of selling Philippine hardwoods as 
"Philippine :Mahogany" abatPd about 1916, but a few months prior 
to the institution of the Federal Trade Commission's investigation 
of this matter a statement by the forester of the Philippine Govern-
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ment, published in a trade journal known as the Hardwood Record, 
deplored the selling of Philippine wood as true mahogany, "a prac
tice which always will be opposed by the bureau of forestry of the 
Philippine Government, both because of the false pretenses and 
because of the fact that the Phil.ippine wootls have sufficient good 
qualities to stand on their own merits." 

PAR. 13. The various kinds of woods are distinguished from one 
another by botanical properties or characteristics. Many woods of 
widely different kinds have some properties and characteristics in 
common, but it is the differences in such properties and charaGter
istics, be they great or small, that distinguishes one wood from 
another. The ultimate test consists in a comparison or contrast of 
such properties and characteristics. 

PAR. 14. In commerce when a question arises as to whether wood 
is of one kind or another the matter is submitted to a wood tech
nologist for determination. A wood technologist authoritatively 
identifies wood according to the species, genus, tribe and family of 
the tree, as classified, established and agreed upon by botanists. 

PAR. 15. The United States Department of Agriculture, in its 
Forest Products Laboratory at Madison, ·wis., is regularly engaged 
in officially .determining for those engaged in commerce the question 
whether wood is of one kind or another. l\fany samples of Philip
pine hardwood, such as sold by respondent, were identified by Mr. 
Arthur Koehler, wood technologist of said laboratory, as Shorea
one of the genera of Dipterocarpaceae. 

PAR. 16. The United States Department of Agriculture on Sep
tember 28, 1926, issued the following official statement: 

The name "Philippine mahogany" as applied to Tangulle, Launn, and other 
Philippine woods, has never bPen JndorsPd by the United States Department or 
Agriculture. Its use runs counter to the principles followed by the Forest 
Service in attempting to give to native American trees and woods standard 
names that do not deceive or mislead the public, according to a statement by 
Chief Forester W. B. Greeley, in connection with recently published statements 
growing out of the Federal Trade Commission decision against the use or the 
uame "Ph1Uppine 1\fahogany." 

The Forest Service has been quoted as having indorsed the name "Phlllpplne 
mahogany" in a letter written in 1914. This letter, however, according to the 
Forest Service statement, did not attempt to decide the specific question at issue, 
and was limited to stating the prinelples that should be followed in the nomen
clature or woods. 

In the opinion or the Forest Service the name " mahogany" shoultl he confined 
to the true mahoganies, which belong to the botanical genus Swietenia. 

P:'R· 17. Unschooled persons such as laborers in a lumber yard 
who readily distinguish between the different kinds of lumber by 
Euch criteria as grain, pore, scent, weight, or their identifying char-
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acteristics are guided by botanical properties and differences in
herent iu the wood as formed in the tree, and these characteristics 
correspond with like characteristics placed by nature in trees of the 
same species. Wood technologists by reason of their expert knowl
edge compare these and many othe,r qualities and characteristics with 
such precise results as to satisfy the requirements of both science and 
commerce, and according to such identifications neither lauan nor 
tanguile are mahogany potanically or otherwise. 

P.AR. 18. In addition to the scientific and botanical distinctions used 
by ;wood technologists, many of the characteristics and virtues pos
sessed by mahogany are lacking in the Philippine hardwoods sold 
by the respondent as mahogany under the name " Philippine Mahog
any." The absence of such characteristics and virtues prevents such 
hardwoods from serving certain uses for which mahogany is par
ticularly adapted. While there is conflict in the evidence, the weight 
is to the effect that Philippine hardwoods are not suitable for the 
following uses, and the Commission so finds : 

(a) Such woods are not suitable for cabinetmaking because of 
the great prevalence of wormholes which constitute serious defects 
in all Philippine woods. 

(b) They are nat suitable for the construction of latnps because 
they do not take a proper finish. 

(c) They are too soft to be suitable for flooring. 
(d) They are not susceptible to the finish required by piano manu

facturers on the exposed surfaces of pianos. 
(e) They are not suitable for carving. 
(f) When used .in furniture it is necessary to fill the wormholes 

before the wood is stained or Yarnished and polished. The fi.lling 
at times sinks into these holes, destroying the even appearance of 
the surface. 

(g) They do not retain the subsurface luster peculiar to mahogany, 
and unlike mahogany they do not beautify with age. 

PAR. 19. Mahogany has a merited and enduring reputation, and is 
familiar to the average person, and the association of such reputation 
with the household word "mahogany" finds its origin in recollec
tions of and association with objects of furniture and the like 
familiar to him since childhood, often handed down from generation 
to generation; and when such person .is offered products made of so
called" Philippine Mahogany" as and for mahogany, he is deceived 
by receiving furniture, interior trim for his house, boats, caskets, 
and the like, made of lauan or tanguile which is not mahogany. 

PAn. 20. Ultimate purchasers of furniture and the other product3 
mentioned in paragraph 19, with rare exceptions, never heard the 
term "Philippine Mahogany"; but even when the term was men-
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tioned such purchasers were led into the belief that it meant mahog
any, not a substitute. 

P .AR. 21. In buying furniture the public usually depends upon rep
resentations made to them by the retail dealers from whom they pur
chase as to whether the furniture offered for sale is or is not made 
of mahogany wood. 

PAn. 22. Persons engaged in buying furniture for large retail fur
niture stores in practically every city of the United States commonly 
depend on representations made to them by manufacturers as to 
the kind of wood entering into the furniture they purchase. Furni
ture purchased by retail dealers is ordered largely from photographs 
and catalogues, and at times from samples. If furniture is repre
sented by the manufacturer to be made of mahogany wood and is 
,invoiced as mahogany furniture, retail dealers in practical,ly every 
city of the United States sell such furniture to ultimate purchasers 
as mahogany furniture. Furniture is rarely represented to retail 
dealers as made of "Philippine Mahogany," or sold by them under 
that description. Prefixes such as "Honduras," "San Domingo" 
o.nd " Cuban," used by manufacturers and importers, are seldom if 
ever used in the retail furniture trade. But the purchasing public, 
having in mind the reputation which mahogany has borne for hun
dreds of years, depends on retail furniture dealers to supply mahog
any if that is the kind of furniture asked for. Such buyers have 
seldom heard the term "Philippine Mahogany". 

PAn. 23. Many retail dealers of the class referred to in paragraph 
22 hereof do buy furniture from such manufacturers as described in 
f;aid paragraph, which furniture is made of Lauan, Tanguile, or other 
Philippine hardwoods, and is sold by said retail dealers to the public 
as and for mahogany. Among others, the proprietor of a retail 
furniture store at Cleveland, Ohio, in the regular course of busi
ness, purchases furniture from various mttnufacturing con.cerns, 
among which is a company located at Jamestown, N. Y. From the 
catalogue of this company he has in the past and does now purchase 
tables which are described therein as having" solid mahogany tops." 
From such catalogue he has, under the conditions just related, bought 
items of furniture, depending on the representations and descrip
tions shown in said catalogue in connection with each piece, and so 
relying thereon has sold said tables to customers as and for tables 
having tops of solid mahogany wood. Such table tops were not 
made of mahogany, but were made of Tanguile or Lauan. 

PAn. 24. Another customer of the said manufacturer at Jamestown, 
a retail dealer at Boston, ordered from a catalogue circulated by 
said manufacturer a table therein advertised as a "solid mahogany 
sewing table." The retail dealer at Boston expected to receive 
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" what is called mahogany; what the manufacturers list as mahog
any," and which is "supposed .to be the best mahogany wood used in 
the manufacture of better lines of furniture, and also cabinet work." 
Samples were sawed from this table, submitted to the United States 
Products Laboratory, and there jdentified as belonging to the genus 
Shorea, which grows in the Philippine Islands and is not mahogany. 

PAR. 25. Another manufacturing company of Jamestown, N. Y., 
manufactured mahogany furniture for 50 years, and built up a repu
tation on the sale of mahogany. It began to use so-called "Philip
pine Mahogany " about 10 years ago. It sells products which it 
manufactures therefrom as products made of" solid mahogany"· 

PAR. 26. A number of manufacturers engaged for the last few 
years jn manufacturing furniture of Lauan or Tanguile, called 
"Philippine Mahogany", have built up their reputation during 
periods of 18 to 40 years by manufacturing and selling to retail 
dealers furniture made of mahogany wood. This so-called " Philip
pine Mahogany" is at times represented to manufacturers as ma
hogany which comes from the Phil.ippine Islands. Some manu
facturers who have over long periods of years built up a reputation 
by manufacturing furniture made of mahogany wood are now sub
stituting Lauan and Tanguile therefor in the manufacture of such 
furniture. The manufacturing•company at Jamestown, N. Y., re
fered to in paragraph 23, is engaged in manufacturing tables exclu
sively of so-called "Philippine Mahogany," which it has been using 
since 1919. These tables it advertises and sells as" solid mahogany." 
This company has been in business for 15 years, during 13 of which 
it built up a reputation by manufacturing furniture out of mahogany 
wood. So-called "Philippine Mahogany" js regarded by this com
pany to Le as good as mahogany in so far as looks are concerned. 
The ordinary dealer to whom it sells furniture made of so-called 
"Philippine Mahogany " is not aware that he is receiving a substi
tute for mahogany and does not know the difference after it is 
stained and finished. 

PAR. 27. An ultimate purchaser located at Portl~d, Oreg., was ac
quainted with the reputation of mahogany and the fact that it takes 
a high polish and increases in beauty with age; said purchaser or
dered mahogany lumber from a lumber dealer and expected to receive 
the mahogany with which he was acquainted; said purchaser was sold 
and received lumber which was not mahogany, since it was not of the 
Meliaceae or mahogany family, but was Shorea, and was wood of the 
type sold by respondent as "Philippine Mahogany", and of the type 
represented by them to be mahogany. 

PAR. 28. A furniture manufacturer of Belleville, Ill., made inquiry, 
on or about May 1, 1925, for the purchase of mahogany lumber from 
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a lumber company dealing in hardwoods in Kansas City, Mo.; said 
company agreed to sell said customer mahogany lumber and sub
sequently sold and delivered to said customer lumber which it desig
nated "3-Star Philippine Mahogany"; said customer purchased and 
received said lumber, believing that he was purchasing and receiving 
the mahogany wood which he has known for over 25 years to be the 
wood with a reputation as a fine cabinet wood, which reputation has 
been maintained by mahogany for hundreds of years; thereafter said 
lumber warped and twisted contrary to said customer's former ex
perience with mahogany wood. Said lumber was not mahogany since 
it was not of the Meliaceae family but was Shorea, and was of the 
same type of wood sold by respondent as "Philippine Mahogany" 
and represented by it to be mahogany. 

PAR, 29. Approximately 60 per cent of the retail lumber dealers in 
the United States had not heard the term "Philippine Mahogany" 
prior to the institution of this proceeding. 

PAR, 30. Throughout the period covered in the complaint respond
ent has sold and is now selling lauan and tanguile to wholesale and 
retail dealers in lumber, manufacturers of furniture and others under 
the name and designation of Philippine Mahogany and causes said 
Woods when so sold to be transported from its said place of business in 
San Francisco, Calif., to customers at Portland, Oreg., and to points in 
other States of the United States. Respondent sells annually about 
$30,000 worth of lauan and tanguile as Philippine mahogany. 

PAR. 31. Said woods sold by respondent are obtained in part by it 
under contracts with some importers under the native or trade names 
lauan and tanguile. 

PAR. 32. Lauan, tanguile and other Philippine hardwoods sold by 
respondent under the name "Philippine Mahogany" are not what 
dealers, manufacturers and ultimate purchasers have in mind when 
they want mahogany, or what they believe is mahogany. 

PAR. 33. The aforesaid representations made by respondent have 
had and now have the capacity and tendency to, and did and do, 
cause many dealel!! in furniture and allied commodities to purchase 
said wood products in the belief that the same are mahogany wood 
and to seU to retail dealers articles of furniture and aUied commodi
ties as and for articles of mahogany wood, and thus to cause said 
dealers and eventually the consuming public to purchase furniture 
and other articles made of said lumber and wood products in the 
Lelief that the articles so purchased are made of mahogany wood. 

PAR, 34. Respondent has represented its woods as being mahogany 
and has induced others to represent respondent's woods and woods 

6G133"--80--voL11----22 
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of the type sold by respondent and the products thereof as being ma
hogany. Respondent's representations have resulted in causing 'deal
ers, manufacturers and consumers to purchase respondent's woods 
and products made therefrom in the belief that such woods and such 
products were mahogany. 

PAR. 35. Mahogany usually is sold to dealers in lumber and to man
ufacturers under names indicating origin, such as "Honduras Ma
hogany," "Mexican Mahogany," "Cuban Mahogany," etc. These 
prefixes in the form of geo~>Taphical names are understood by the 
trade and by the public to mean that the particular mahogany so 
designated comes from the country thus prefixed. Likewise, the term 
Philippine Mahogany, in many cases where the geographical prefix 
is retained, indicates to the average purchaser that the wood is ma
hogany grown in the Philippine Islands. 

PAR. 36. Lauan and tanguile, the woods sold by respondent as Phil
Ippine Mahogany, are sold for about two-thirds of the price at which 
mahogany is sold. Products made from lauan and tanguile, and sold 
as Mahogany, Genuine Mahogany, or Solid Mahogany are sold to 
retail dealers at the same or approximately the same prices as similar 
products made of mahogany. 

PAR. 37. In thus selling its lauan, tanguile, etc., as Philippine Ma
hogany respondent not only practices deception on its immediate 
customers but places in their hands an unlawful instrument which 
enables them to increase- their profits by reselling the misnamed lum
ber either as lumber or in manufactured products, thereby lessening 
the market for true mahogany and for honestly named Philippine 
hardwoods. 

PAR. 38. There are among the competitors of respondent in inter
state commerce many who deal in and sell lumber and other wood 
products consisting of mahogany who rightfully and truthfully rep
resent their said lumber and wood products to be composed of mahog
any wood, and who are in position to supply the demand for ma
hogany. The above-described acts and practices of the respondent 
tend to and do divert business from and other"'ise prejudice said 
competitors. 

PAR. 39. There are among the competitors of respondent in inter
state commerce also several who deal in and selllauan, tanguile and 
other Philippine hardwoods, and the manufactured products thereof, 
under appropriate native or trade names which do not import or 
imply that such commodities are mahogany or the products of ma
hogany. The above-described acts and practices of the respondent 
likewise tend to and do divert business from and otherwise prejudice 
said competitors. 
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PAR. 40. The sale of lauan, tanguile and other Philippine hard
woods by re,c;pondent to its customers, and by them to the purchasing 
public, under the name "Philippine Mahogany" or mahogany as 
hereinbefore described, has the tendency and capacity to and does 
deceive ·a substantial portion of the trade and the purchasing public 
in substantial numbers and induces the ordinary purchaser of prod
ucts made from such woods to purchase said products a,s and for 
products made of mahogany wood, or in part of mahogany wood, to 
the injury and prejudice of the purchasing public and of honest 
competitors. 

CONCLUSION 

The practices of said respondent, under the conditions and cir
cumstances described in the furegoing findings, are unfair methods 
of competition in commerce and con,stitute a violation of the act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, ami for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, and testimony and evidence submitted, the trial examiner's re
port upon the fact.s and exceptions thereto, and briefs and oral 
argument, and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provi-

. sions of an act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purpose,s ", 

Now, therefore, it is ordered, That the respondent, Jones Hard
Wood Co., its officers, directors, agents, employees,· and successors, do 
cease and desist from advertising, describing or otherwise de,signating 
or selling or offering for sale under the term "Mahogany," "Philip

. Pine Mahogany," or any other term of similar import, woods known 
Under the common or trade names, "red lauan," " white lauan," 
"tan!!Uile" "narra" "apitonrr" "bataan" "Iamao" "almon" 
" b ., ' ol ' ' ' 

orion " " batang " " bagaac " " batak " and " balachacan " or any ' ' ' ( ' . other wood, lumber or wood products, unless such wood or lumber, 
or the wood from which such products are made, is derived from the 
trees of the Mahogany or Meliacere family. 

It ill further ordered, That the re,spondent, Jones Hardwood Co., 
shall within 60 days after the service upon it of a copy of this order, 
file with the Commission a report in writing setting forth in detail 
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the manner and form in which it has complied with the order to 
cease and desist hereinbefore set forth. 

Ill em.O'l'andum by C hairnwn 11 unt and Commissioners M Y.ers and 
Nugent 

Commissioner Humphrey before leaving on his vacation in June 
asked that his vote be. recorded against findings and orders in these 
cases, and that should findings and orders be voted by the majority 
the same be accompanied by the same dissenting opinion which he 
published when the orh,rinal findings and orders were issued in July, 
1926. 

The findings no'v made differ in important particulars from those 
issued a year ago; hence the majority deem it appropriate to point out 
that certain observations in the dissenting opinion have little or no 
bearing on the present findings. 

An apparent inconsistency in certain statements issued by the 
Forest Service of the Department of Agriculture, the only Govern
ment agency which undertakes to pass on such questions, supported 
in a measure the claim of the dissenting opinion when.first issued 
that "Gonrnment authorities have ruled that the term 'Philippine 
Mahogany' is correct." Since then the Forest Service has declared 
unequivocally that it has not indorsed the name "Philippine Mahog
any " and that " in the opinion of the Forl'St Service the name 
'mahogany' should be confined to the true mahoganies, which belong 
to the botanical genus 'Swietenia '." (Findings, par. 16.) 

The ruling of the Interstate Commerce Commission mentioned in 
the dissent merely was to group these Philippine hardwoods with 
certain other woods for rate-making purpose, and was not an 
authoritative decision on wood nomenclature. The dissenting 
opinion takes no account of the really significant feature of the pro
ceeding before the Interstate Commerce Commission, namely, the 
lengthy and detailed testimony of the president of one of these re
spondents that so-called "Philippine Mahogany" is in no sense com
parable with true mahogany. Ample support for the Federal Trade 
Commission's findings as to difference between "Philippine Mahog
any" and true mahogany in the uses to wh:ch they can be put, may 
be found in that testimony. 

Discussion of the distinctions between mahogany and so-called 
"Philippine Mahogany" drawn by wood technologists and botanists 
lends animation to the -dissenting opinion. These, however, are the 
controlling distinctions in commercial practice when there is a dis
pute as to whether wood supplied under contract is of the variety 
ordered. In so far as the dissenting opinion implies that under the 
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orders of the Commission the Philippine woods must hereaft.€.r be 
called by their botanical names, it goes too far. With the unlimited 
opportunities of the alphabet at their disposal respondents could 
have adopted or coined names for their wood which did not trade on 
the reputation of another and different wood high in public favor. 
The fact is that competitors of these respondents have adopted and 
successfully employed names for these Philippine hardwoods which 
do not import or imply that their woods are mahogany. 

It may be that the term "mahogany " has expanded somewhat 
since the first tree of that genus was discovered; it may even be that 
woods other than the Philippine hardwoodg are being sold unfairly 
under that name. The woods sold by respondents, unlike the "Afri
can Mahogany" mentioned by the dissenting commissioner, are not 
even of the same tree family as mahogany; and it would seem that 
if a line is ever to be drawn this is the outside limit at which to draw 
it. If respondents may calllauan and tanguile mahogany, there is 
no reason why birch, which can be finished in excellent imitation of 
mahogany, may not also be marketed as mahogany. 

Dissenting Opinion of Commissioner llumphrey 

I agree with the majority that the word " mn hogany" should not 
be applied to the woods of that species from the Philippine Islands 
without the prefix "Philippine". This would be in accordance with 
the common usage, as in the trade it is cu~tomary to say "African 
Mahogany", "Honduras Mahogany", "Mexican Mahogany", "Cu
ban Mahogany", etc. 

If the majority is consistent, it appears to me that it will at once 
proceed against the Mahogany Assoication for using the term "Afri
can Mahogany", as this wood, like the Philippine product, is not 
mahogany botanically. 

GOVERNMENT AUTHORITIES HAVE RULED THAT TilE TERM "PHILIPPINE 

l!AIIOOANY" IS CORRECT 

The Hardwood Lumber Association, in 1916, classified the wood 
in controversy as "Philippine 1\Iahogany ". The Forest Service of 
the United States, when the matter was submitted to them in Sep
tember, 1914, after a thorough consideration of it, indorsed the use 
of the term" Philippine Mahogany". The Department of Commerce 
has long used the term "Philippine 1\Iahogany" in its reports. The 
Interstate Commerce Commission, in a controversy involving the 
fJUestion, after full hearing on the record and brief in the case of 
Indiana Quartered Oak Co. v. Atlantic City Ry. Co., approved the 
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use of the term" Philippine Mahogany". The following quotations 
are from that decision : 

The term " mahogany " applles to woods in two senses, the botanical sense 
and the commercial sense. 

• • • • • • • 
Mahogany in the commerctal sense ipcludes chiefiy (a) Mexican and Cuban 

mahoganies, which are· true mahoganies In the botanical sense and very valua· 
hie woods; (b) .African mahogany, which Is not a true mahogany in the botani· 
cal sense, but which grows· large and clear, has a fine figure and is suitable for 
veneers; (c) baywood, which is a true mahogany in the botanical sense but, 
on account of its soft inferior quaUty, less valuable than other species; and 
(d) Philippine mahogany, which is not a true mahogany in the botanical sense. 
Philippine mahogany is classifled by the United States Forestry Bureau as a 
commercial mahogany. 

Apparently the majority is of the opinion that one of the chief 
functions of the Commission is to correct the opinions and rules of 
the other departments of the Government; more particularly to cor
rect the errors made by the Agricultural Department, the Depart
ment of Justice, the Department of Commerce, and the Interstate 
Commerce Commission. I am constrained to believe that Congress 
never intended the Federal Trade Commission to be a super court 
to reverse the rules of other departments, a power that the Supreme 
Court has decided neither it nor any other court possesses. This is 
expressly declared in many decisions. H ou~ton et al. v. St. Louis 
Independent Packing Oo., 249 U.S. 479-487. Brougham v. Blooton 
Mfg. Oo., 249 U.S. 495-502. 

NO PUBLIC INTEREST 

No public interest appears in this case. The reason of complaint 
herein is not because the user does not know what he is buying, but 
because he "does know. It is a controversy entirely between the Ma
hogany Association and the users of Philippine Mahogany. There 
is no substantial evidence in the record that any ultimate consumer 
of Philippine Mahogany has either been deceived or has complained 
that he has been defrauded. 

The "milk in the coconut " in this controversy is that Philippine 
.Mahogany, being a product of one of our insular possessions, is ad
mitted into this country free of duty, and this fact together with the 
fact that it grows in considerable bodies instead of single trees, as 
other mahoganies, enables it to be sold in the United States at a 
lower price than the other mahoganies, and its qualities are so ap
pealing that it is becoming a serious competitor of the Mahogany 
Association. 
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To prevent the use of the term " Philippine Mahogany " in this 
case will not protect the public, because it is not injured and has not 
complained. Only its competitor objects to its use. It will not be 
in the public interest because it will tend to give the Mahogany As
sociation a monopoly of the American markets; will tend to increase 
the price of mahogany to the consumer, and would greatly injure 
the Philippine mahogany industry in this country, and more greatly 
injure it in the Philippine Islands. 

There is another fact, that while it is not a legal reason, should 
have consideration as bearing upon the public interest, and that is, 
the Philippine mahogany industry both in this country and in the 
Philippines is conducted almost exclusively by Americans and is one 
of the chief products of the Philippine Islands, and one of the chief 
products making up the cargoes of American ships coming in from 
the Philippines to the United States. 

WHAT IS MAHOGANY? 

What is mahogany as applied to wood 1 Is it the wood from the 
tree botanically known as mahogany~ It is. But to restrict it to 
such meaning is false and misleading. Mahogany wood or lumber, 
may or may not be produced from the tree botanically classified as 
mahogany. A tree is usually classified from its flower or seed botani
cally, A wood is classified according to its qualities-not from the 
botanical name of the tree from which it is produced. Botani
cally the wood in dispute is not mahogany-commercially it is. To 
apply its botanical classification to its commercial use is wholly 
misleading. Botanical classification has nothing whatever to do with 
the commercial classification of the wood in controversy. The botani
cal classification of this wood is not involved in the issues of this 
case, and the only result of discussing the botanical classification is 
to confuse and mislead. Below are cited some definitions as to what 
constitutes mahogany: 

YAHOO ANY 

Botanically: A tropical American mellaceous tree (Sw1eten1a mabogan1), 
With pinnate leaves and panicles of small greenish fiowers.-WebBter'• Dfc· 
tionary. 

The valuable hardwood of this tree, used extensively for furniture and cabinet 
work.-Webster'• Dictionary. 

OommcrciaZly: Any of many trees related to, or resembUno the mahogttny; 
aa in Australia, species of Eucalyptus; in India, various meliaceous trees of 
the general Soymida, Chrkrassia, and Tona; in Africa, Khaya senegalensls; in 
the United States, Rhus integrifolia, species of Cercocarpus, etc.-Webster'.t 
Dictionary (italics mine). 
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Appl!ed cble.tly wi~h quall.tlcatlons to various woods resembling mahogany and 
to the trees producing them.-New English Dictlonarv and Hfstoru of 1903 • 

.Mahogany, the popular name for timber of several unrelated tt·ees, among 
which are various species of Eucalyptus.-Encyc!opedia America-na, 1903 edltion. 

I would be unable to describe the wood without calling it mahogany, because 
it has the looks, the appearance, the grain, and all of the things that go to 
make up mahogany.-Witnell Sands-Seattle, Rea. p. 15. 

The furniture trade considers African, Mexican, Phllippine and Honduras 
all mahogany.-Wltness, Rec. p, 284. 

These authorities show the conclusive soundness of the rulings of 
the various departments of Government referred to herein. 

DOES THE PHILIPPINE PRODUCT H.A.VE THE QUALITIES OF MAHOGANY? 

Does the Philippine Mahogany, as Webster says, " resemble " 
mahogany W It seems to me that the Commission's attorneys are 
hardly in a position to deny that the Philippine :Mahogany "re
sembles" Mahogany, and has all its necessary qualities, in view of 
the fact that on page 17 of their brief, they refer to the testimony 
of several witnesses who were experts, that bought and sold Philip
pine Mahogany, thinking it was the mahog'lny of "our grand
fathers", or as they term it, "the real mahogany". The examiner 
in paragraph 8 of his findings says: 

The resemblance between the characteristics of genuine mahogany wood and 
the wood sold in interstate commerce as "Phllippine Mahogany" are so close 
that it Is difficult even for an expert wood technologist to distlngul!:!h between 
them without the aid of instruments usually employed by wood technologists 
In examining various wood specimens, 

In the brief of the Commission, at page 10, it is said that the 
Horace E. Dodge Boat 'Vorks, at Detroit, Mich., represented their 
vessels made of the Philippine wood as constructed of the finest 
mahogany. These vessels were sold to their customers and there 
is no showing that any purchaser of these boats ever made any 
complaint or doubted the truth of these representations. In fact, 
there is no evidence, so far as any ultimate consumer is concerned, 
that when the sell'er represented his product as of the finest ma
hogany, that it was not strictly true. 

It is useless to quote the evidence of various witnesses upon this 
proposition, for there is practically no dispute in the testimony of 
the witnesses on both sides of the controversy, that the statement in 
the examiner's findings above referred to is correct. 

So it is practically admitted in this case that the wood in contro
versy ha,g every quality necessary to justify it being classified com· 
mercially (18 mahogany. It might be added, as shown by the record, 
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that some of the true mahogany, botanically, is soft and spongy 
and has little value commercially. If this wood was placed on the 
markets as mahogany, undoubtedly there would be a great protest 
both from the Mahogany Association and from the public, and 
justly so, because while such wood would be malwga;ny botanicaJl,y, 
it would not be mahogany commercially, and its sale as such would 
he a fraud upon the publ'ic. 

No witness has been produced that has testified or even intimated 
that he has ever bought furniture because he thought it was made 
of wood botanically mahogany. But the entire evidence is that all 
purchasers bought what they thought ~ontained the qualities of 
mahogany as defined commercially, and therefore were not deceived, 
and there is no showing in the record whatever that any purchaser 
has complair.ed that the respondents have decei·ved or defrauded 
them. 

The complaint is made that this wood sometimes contains worm
holes, but this has nothing to do with the issue. This is a char
acteristic of all mahoganies in a more or less degree. 'Vill it be 
rontended that it is an ·unfair practice to call Hickory, or Oak, or 
\Valnut, by their names because these woods sometime contain worm
holes 1 This question is entirely a matter of grading the lumber 
and not of determining the kind. Certainly it can hardly be con
tended that a hole changes the character of the wood in which it is. 

The exhibitions before the Commission of two selected doors, one 
of the so-called genuine Mahogany and the other of Philippine Ma
hogany, at least in so far as appearance is concerned, decisively 
confutes the evidence of all so-called experts as to the inferiority 
of the Philippine wood. In fact, the door of Philippine Mahogany 
was so much more beautifully figured and colored and in every ap
pearance so much more desirable than the genuine, that most pur
chasers would prefer it. This exhibition conclusively demonstrated 
that the Philippine Mahogany possesses every desirable attribute 
that constitutes mahogany as defined by all the decisions and 
authorities. 

THE NAME "PHILIPPINE MAHOGANY" NOT DECEPTIVE 

The use of the words "Philippine Mahogany" is not deceptive. 
The trade and the people generally know exactly what they a.re 
buying when they buy Philippine Mahogany. This opposition to 
the use of the term comes, not because it is deceptive, but because 
it is not. We have again in t.his controversy the old story of the 
fight against the new. Much has been said about the mahogany of 
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our fathers-more forceful than weighty. The revered mahoganies 
of to-day are the despised mahoganies of yesterday. The history 
of the controversy is that mahogany was at first limited to the lum
ber produced from one tree only. Then, as this supply grew less, 
a new mahogany appeared. It was rejected at first but gradually 
came to be recognized; and so, in the future, the Philippine Ma
hogany will become the adored wood of our "grandfathers", and 
probably in a fight to shut out some new contender for public favor. 

It is impossible to describe the wood in controversy so that its 
qualities and value will be properly understood by the public, without 
the use of the word "mahogany". To insist that it should be called 
Dipterocarpaceae, in order that the general public might not be de
ceived, would be just as absurd as to insist that the present monarch 
of England should be called, George Frederick Ernest Albert Wind
sor, instead of King George, in order that the people of England 
might not be misled as to the person referred to. 

CLASSIFICATION OF WOODS BOTANICALLY MISLEADING AND DANGEROUS 

If we are to lay down the rule that it is false and misleading to 
describe woods commercially other than what they are botanically, 
we will injure, if not destroy, one of the greatest industries in this 
country. 

One of the finest woods in the world, that furnishes perhaps more 
of the timbers used in construction to-day than any other is the 
Douglas Fir of the Pacific Northwest. It is lmown by this name 
throughout the world and by this name its qualities are well under
stood. Botanically this wood that enters so largely into the com
mercial life of a nation is a false hemlock. There is a widespread 
prejudice against hemlock, because of the qualities of that wood in 
the East. For the lumber producers of the Northwest to be com
pelled to mark their product under its botanical name-False Hem
lock-would be to work incalculable injury to the industry. More 
than 85 per cent of the wood shingles in the United States are the 
Red Cedar Shingles of the Pacific Northwest. The quality is well 
known and understood by the trade and people generally by the term 
" Red Cedar"· Botanically it is not cedar but juniper. It would cost 
millions of dollars to both the shingle industry and the Douglas Fir 
industry to educate the people to where they would know what was 
meant by the botanical terms of these woods. In the East, one of 
the great lumber trees of commerce is the poplar. Botanically it is 
tulip. 

To use the terms, "Philippine Mahogany", "Douglas Fir", "Red 
Cedar ", and " Poplar " is to correctly define these woods com-
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mercially, and gives to the dealers and to the public generally the 
correct idea of their qualities and value. If you describe them 
botanically, it is safe to say that not 5,000 people in the United States 
would know what was meant. I can think of no proposition more 
absurd than to compel the use of the botanical names of these woods 

. upon the theory that it will protect the public from false and mis
leading statements. Why should we use the restricted and scientific 
and highly technical name known by a few, and refuse to use the 
common, ordinary name, understood by all. 

WHY THE PHILIPPINE MAHOGANY IS CHEAPER 

The reason Philippine Mahogany is cheaper is not because it is 
less desirable, for it has all the qualities, and in its higher grades 
it is equal in beauty, if it does not surpass, the finest of other 
mahogany woods. 

Philippine Mahogany is not taking a large portion of the market 
from the other mahoganies because of any deception, but because of 
its merits. As already stated, the reason that it is cheaper is because 
it comes in duty free and because it is more easily logged than other 
mahoganies. 

I must enter my protest against the decision of the majority in the 
overruling of the classification of the Hardwood Association, the 
decisions of the Department of Agriculture, the Department of 
Commerce and the Interstate Commerce Commission, and action, I 
believe, will result in the overturning of the common usage and 
reversing common understanding; that will disrupt a great industry; 

. that will establish a precedent that if followed will paralyze the 
lumber industry of the country; that will increase the price of 
mahogany and create a monopoly in the mahogany trade; that will 
injure the public and benefit only the Mahogany Association. Such 
decision in my judgment can be based only on the technical and 
stilted opinions of schooled but unlearned self-styled experts, who 
would, if consistent, insist that potatoes must be sold only as tobacco, 
because botanically they are of the same family, lest some dear old 
college professor might buy a package of cigarettes instead of a bag 
of "spuds"· 

The contention of the majority here is that if any person of com
mon understanding wishes to buy this Philippine wood, that has all 
the beauty and durability of mahogany-in fact, all the best charac
teristics of mahogany-that it can not be described to him so as to 
reach the common understanding, by calling it "Philippine :Mahog
any", but in order to keep him from being deceived and so that he 
may know exactly what he is getting, he must be told that it is either 
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Lauan, Tanguile, Almon, Batan, Apitong, Lamao, Orion, Abatang, 
Bagaae, Batak, or Balachacan. This proposition, it seems to me, 
would be highly complimented by characterizing it as absurdly 
ludicrous. 

The majority lay down the proposition that the buyer must be 
told the truth-a perfectly correct one and one that I endorse, but. 
when you chase this common sense idea into the clouds of scientific 
nomenclature, until not. one person in a million, without consulting 
an encyclopedia, a botanist and a chemist, would know whether a 
word used to describe the wood in a kitchen chair is the name of a 
seasick remedy, a new planet, or a divorcee screen star, it seems to me 
that the proposition in some slight degree "recoils upon itself". 

The sum of the Commission's case is that the purchaser of this 
wonderful and beautiful wood will be deceived and defrauded unless 
he is told that it is Dipterocarpaceae, a proposition so plain that 
only the intelligent will dispute it. 
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IN THE MATTER OF 

J. H. CRITES, JOHN G. DEE, W. J. ROSS, M. ,V, McQUAID 
AND M. L. CHANDLER 

CO?t!PLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 2 6, 1914 

Docket 785. Oomplatnt, June 11, 1921-Decision, .Aug. 19, 1927 

Where certain individuals, officers or trustees in an oil company organized by 
them under a so·called declaration of trust: in advertising, o11'er1ng for 
sale, and selling its shares or stock, 

(a) Represented in newspaper advertisements, prospectuses, and other adver
tising matter that the company had holdings, amounting to hundreds, later 
increasing to thousands, of acres, situated in proven oil areas, and mostly 
in the very heart of the most wonderful oil-producing territory in the 
world, the fact being that only a small proportion of the company's hold
ing was located in areas understood to be or considered as proven oil 
territory; 

(b) Represented that every acre of its holdings had increased in value by 
the bringing in of producing wells by other companies on near·bY and sur
rounding tracts, that it owned 200 acres southeast of a certain well on the 
Ross Farm, surrounded on all sides by drilling wells, 160 acres in Stephens 
County, Tex., just north of Dreekenrluge, and oll'settlng the Humble deep 
test, with the Ranger Field l~·ing north and west from the adjoining 
county, a tract in Block 45, Burkburnett, the "\Vonder Field" with pro
duction on all side::~, and sure of oils from various sands, and 2% acres in 
said "Wonder l!'ield" close in among the producers and lying just west 
of certain namPd wells, south of the "great 1\larine and Humble wells", 
the fact being that there was no production of oil nearer the tract south
east of the aforesaid farm than production 1 mile distant consil:!tlng of 
not more than 40 barrels a day; that no drilling operations were conducted 
nearer to the Stephens County holdings than from 8 to 10 miles, thut 
the alleged Burkburnett tract was west of Burkburnett and one-halt mile 
from any production whatever, dry holes bad been drilled on all sides of 
it, there bad been no production of any kind in Its vicinity, and the com
pany did not own the 2% acres in question, but only an undivided one
third interest in a traet of 7% acres of which the 2% acres were a part; 
and that the well drilled on the tract in question proved to be a dry bole; 

(c) Represented that it was drilling four wells, "tapping" the heart of the 
proven field, the fact being that it drilled only one well In its entire 
history; and that it neither conducted n~r commenced any drUling opera
tions on its Stephens County holdings, but forfeited the lease: and 

(d) Represented that the company was a dividend-paying company and would 
devote 50 per cent of its production to sm:b purpose, the fact being that at 
no time had said company had earnings or profits or production from or 
out of which dividends could have been legitimately paid, or prospects 
from which they could have believed or did believe that it would probably 
pa;y dividends; 
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With the effect of misleading and deceiving a substantfal portion of the public 
into purchasing the stock of the company in question in the belief that 
it owned producing oil properties, was on a dividend-paying basis, was 
devoting 50 per cent of its production to payment of dividends, and owned 
extensive leases in various oil-producing areas in the immediate vicinity 
of large producers, the proposed development of which would so expand 
the production of the company as greatly to enhance the value of the 
stock so purchased : 

Held, That such false and misleading advertising, under the circumstances 
set forth, constituted uilfair methods of competition. 

Mr. James J,f. Brinson and Mr. John M. Burkett for the Com
mrsswn. 

Mr. J, A. Oolllns, of Fort ·worth, Tex., for respondents. 

SYNOPSIS oF CoMPLAINT 

Reciting the public interest involved,. the Commission charged 
respondent individuals with advertising falsely or misleadingly, 
in violation of the provisions of section 5 of the Federal Trade Com
mission Act, prohibiting the use of unfair methods of competition 
in interstate commerce~ in that, in selling shares of stock in the 
0-Tex Production Co., a joint stock association, with prir.J.Cipal 
place of business at Fort 'Vorth, organized by them under a declara
tion of trust, they made numerous false and deceptive statements 
concerning the business, property, and prospects of said company, 
in their advertisements in newspapers of general circulation, and 
in circular letters and advertising matter circulated throughout the 
United States, such false and misleading statements including state
ments to the effect that the company owned leases on 752lf2 acres of 
land in proven oil territory, and had four wells in operation, the 
fact being that no oil had ever been produced from the lands in 
question and that the company had drilled but one well, which 
produced no oil, and made other statements of like false and mis
leading character, with the effect of misleading and deceiving the 
public and inducing numerous persons to purchase Etock of such 
association, and calculated so to do. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress (the Ferleral 
Trade Commission Act) approved September 26, 1914, the Federal 
Trade Commission issued and served its complaint upon respondents, 
charging them with the use of unfair methods of competitHiD in 
violation of law. 
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Thereupon all of the respondents entered appearances and filed 
answers by their attorney. Formal hearing was had, testimony 
and evidence introduced in support of the complaint and on behalf 
of respondents, brief filed by the attorney for the Commission! the 
respondents failing to file brief within the time prescribed, or at 
all, and thereupon the matter having come on regularly for final 
decision and the Commission having considered the record and Leing 
advised iu the premises, makes this its report, stating its findings as 
to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGR.\PH 1. Respondents, J. H. Crites, John G. Dee, '\V. J. Ross, 
M. ·w. McQuaid, and M. L. Chandler, are and at all times herein
after mentioned, were residents of the city of Fort '\Vorth, Tex. On 
or about February 10, 1919, respondent, J. H. Crites, in conjunction 
with respondents, John G. Dee, ·w. J. Ross, M. W. McQuaid, and 
M. L. Chandler, organized under a so-called declaration of trust, 
the 0-Tex Production Co., with a capitalization of $250,000 divided 
into 25,000 shares of stock at the par value of $10 each. Respondents 
J. H. Crites, John G. Dee, and W. J. Ross became and during &11 of 
the time herein mentioned, were the trustees of said company. Re
spondent ~I. W. McQuaid for a brief period, and thereafter resiJond
ent, M. L. Chandler, acted as its secretary and treasurer. 

PAn. 2. After the organization of the 0-Tex Production Co., re
spondent, J. H. Crites, transferred to it in exchange for one-hal£ of 
its capital stock, or 12,500 shares, oil and gas leases held by him of 
or on 752Yz acres of land. The other half of its said capital ,stock, 
respondents, J. H. Crites, John G. Dee, '\V. J. Ross, and M. W. 
McQuaid, advertised, offered for sale and sold, in the various States 
of the United States, in competition with other persons, partnerships, 
corporations and associations engaged in the sale of oil stock and other 
securities in said commerce.and caused certificates of said stock sold 
to be transported from Fort '\Vorth, Tex., to purchasers thereof in 
the various other States of the United States. In connection with 
advertising, offering for sale and seiling said stock, and as induce
ment to its purchase, respondents caused to be transported by mail, 
and distributed among purchasers and prospective purchasers of 
stock and securities, in the various States of the United States, news
papers with advertisements published at the instance of respondents, 
prospectuses, leaflets, circulars, circular letters and other advertising 
matter containing, among others, the following false and misleading 
statements and representations: That the said company owned 752Yz 
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acres of oil and gas leases which original holdings were later in
creased to 3,000 acres, all of them situated in proven oil areas and 
most of which had been proven to be in the very heart of the most 
wonderful oil-producing territory in the world; that every acre of 
the holdings had increased in value by the bringing in of producing 
wells by other companies on tracts near to and around leases of the 
0-Tex Production Co.; that the company was drilling four wells, 
"tapping" the heart of. the proven field; that the company owned 
200 acres southeast of the so-called Duke and Knowles well on the 
Ross Farm, surrounded on all sides by drilling wells, 160 acres in 
Stephens County, Tex., just north of Breckenridge, and offsetting the 
Humble deep test, with the Ranger Field lying north and west from 
the adjoining county; that it owned a tract in Block 45, Burkburnett, 
describing it as "The Wonder Field", with production on all sides, 
and sure of oil from various sands, and 2% acres in the so-called 
"'Vonder Field" close in among the big producers, and in fact lying 
just west of the Wichita Southern and Sibley-Taylor wells, south 
of the" great Marine and Humble wells"; and that the 0-Tex Pro
duction Co. was a dividend-paying company and would devote 50 
per cent of its production to this purpose; whereas, in truth and in 
fact, only a small proportion of the holdings of the 0-Tex Production 
Co. was located in the area.s understood to be or considered as proven 
oil territory; it drilled only one well in its entire history; there was no 
production of oil nearer its tract ,southeast of the Duke and Knowles 
well than 1 mile, consisting of no more than 40 barrels per day; the 
said company neither conducted nor commenced any drilling opera
tions on the holdings in Stephens County, Tex., but forfeited the 
lease and, indeed, no drilling operations were conducted by others 
nearer to such holding,s than from 8 to 10 miles; its alleged Burk
burnett tract was west of Burkburnett and one-half mile from any 
production whatever; dry holes had been drilled on all sides of it 
and thf\re had been no production of any kind in its vicinity. When 
the representations hereinbefore set forth•were made by respondents 
regarding this particular tract, the 0-Tex Production Co. did not 
own the 2% acres described as in the " Wonder Field" but only an 
undivided one-third interest in a tract of 7% acres of which the said 
2% acres was a part. The other two-thirds were owned by the White 
Star Oil and Gas Co. and the Royal Duke Co. The well drilled on 
this tract proved to be a dry hole, and in any event the 0-Tex Produc
tion Co. would have been entitled to only one-third of the profits 
therefrom, and at no time theretofore has said company had earnings 
or profits or production from or out of which dividends could have 
been legitimately paid, or prospects from which respondent could . 
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have believed or did believe that the 0-Tex Production Co. would 
probably pay dividends. 

PAR. 3. The above and foregoing false and misleading representa
tions had the capacity and tendency to mislead and deceive, and 
did mislead and deceive, a substantial portion of the public into the 
purchase of stock of the 0-Tex Production Co. in the belief that it 
owned producing oil properties, was on a dividend-paying basis, was 
devoting 50 per cent of its production to payment of dividends, and 
that it also owned extensive leases in various oil-producing areas in 
the immediate vicinity of large producers, the proposed development 
of which would so expand the production of the company as greatly 
to enhance the value of the stock so purchased. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to 
the facts constitute under the circumstances therein stated unfair 
methods of competition in interstate commerce, in violation of the 
provisions of an act of Congress approved September 26, 1914, enti
tled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, answers of respond
ents, the testimony and evidence, brief of counsel for the Commis
sion, respondents having failed to file brief, and the matter having 
come on regularly for decision and the Commission having there
upon made its report stating its findings as to the facts with its con
clusion that the respondents, J. 11. Crites, John G. Dee, W. J. Ross 
and M. W. McQuaid, ha,·e violated the provisions of an act of Con
gress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes ", 

It is now ordered, That the respondents, J. H. Crites, John G. Dee, 
W. J. Ross, and M. W. McQuaid, cease and desist from publishing, 
circulating or distributing in interstate commerce, in connection with 
offering for sale or selling the stock of the 0-Tex Production Co. or 
of any other association, partnership, or corporation, any magazine, 
pamphlets, prospectuses, circulars, circular letters, or any other writ
ten or printed matter containing false or misleading statements or 
representations concerning the property, resources, assets, production, 

6:1133 "--8~VOL 11-23 
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management or financial condition of the 0-Tex Production Co. or of 
any corporation, association, or partnership, stock of which respond· 
ents, or either or any of them, are selling or offering for sale in inter· 
state commerce. 

It is further modered, That the same be and hereby is dismissed as 
to respondent, M. L. Chandler. 

It is furtliR,r ordered, That snid respondents shall within 60 days 
from the date of the service of this order, file with the Commission a 
report setting forth in detail the manner and form in which they 
have complied therewith. 
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IN THE MATTER OF 

S. F. SHEPARD, ROCKWOOD DROWN, A. L. TODD, R. 
ALLYN LEWIS, R. J. WISWELL, D. M. LEOPOLD, H. P. 
HANSON, E. H. ESHLEMAN, F. L. MOORMAN, AND E. H. 
McARTHUR 

COMPLAINT (SYNOPSIS), FIXDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II O:r' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8.57. Complaint, Dec. 8, 1921-Deci8ion, Aug. 19, 1921 

Where an lndlvldunl Interested In certain oil companies promoted and organized 
by hlm In pursuance of certain declarations of trust, to which companies 
he had conveyed their various holtlings and leases in return for one-half of 
their capital stock, retaining a financial interest in the sale of the rem11ln
ing stock, an Interest in oll and gas produced from various properties so 
conveyed, and an Interest In the management of the companies throu::!h his 
power under the so-cs.Iled declarations of trust to name the trustees; in 
promoting the sale of the stock or shares in various companies organized 
by him as above set forth, 

(a) Represented suid diJrerent companies, as the case might be, In pro.<;pectuses, 
and other advertising matter as owners of various specified holdings in the 
Texas "Burkburnett" oil-producing district, omitting from his aforesala 
advertising and withhOlding and concealing from purchasers and prospec
tive purchasers any and all information concerning the real origin of the 
companies so promoted by him, the source from and conditions or circum
stances under which their various properties were acquired, the method of 
selecting trustees; otll<!ers or members, his own connection therewith, and 
the reservations, profits and advantages derlwtl and to be derived by him 
from the sale ot the seYeral stocks, and from the development and prorluctlon 
of the val'lous properties represented by him as the valuable holdings of 
the company ; 

(b) Represented that a certain 2% acres of one of the companies was sur
rounded by producing wells and that another acre owned by it In a certain 
tract was In the center of big production, the fact being that such tracts 
were respectively not surrounded by production, and some distance from 
producing wells ; and 

I o) Represented that "we officers and directors" of one of the companies 
specified, would " be IC'lected by the stockholders, therefore, this company 
will be controlled b;r and for the benefit of the stockholders through men 
selected by themselve!l and not by promoters, as is usually the ca~e wlth 
corporations", the fact belng that the trustees to administer the a1ralrs of 
all companies were selected by the aforesaid individual and were controlled 
and directed by hlm 11nd were at no Ume controlled by or for the benefit 
ot the stockholders; 

With the e1rect of misleading and deceiving a substantial portion of the public 
into purchasing stock Jn the various companies in the belief that they owue1! 
valuable properties, tbe administration of which would be controll~ b:r 
their stockholders, wtw would be entitled to the undivided earnlngt~ or 
profits of the companies. Instead of only a part thereof: 

• 
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Held, That such false and misleading advertising, under the circumstances set 
forth, constituted unfair methods ot competition. 

Mr. James M. BrilnBon and Mr. John M. Burkett for the Com
mission. 

Mr.llorace P. Babson, of Fort Worth, Tex., for respondents, A. L. 
Todd and F. L. Moorman. 

Mr. Will 0. Moody, of Chicago, Ill., together with Mr. Horace P. 
Babsor~, of Fort Worth, Tex., for S. F. Shepard. 

Gri'llUJtad &: Brown, of Billings, 1\font., for Rockwood Brown. 

SYNOPSIS OF CoMPLAINT 

Reciting the public interest involved, the Commission charged 
respondents with withholding and concealing material information, 
misrepresenting offerings, and advertising falsely or misleadingly, in 
violation of the provisions of section 6 of the Federal Trade Com
mission Act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

The matters involved have to do, as charged, with the sale of stock 
in various voluntary unincorporated associations promoted and 
organized by respondent Shepard, namely, The Burkley Oil Co., the 
Burk Crest Oil Co., the Burk Bethel Oil Co., and the Gypsy Burk 
Oil Co., organized, according to the various declarations of trust, 
primarily for the development of oil and gas on the properties 
described in such instruments, which further recited that the stock 
should be so sold as to net the various estates not less than 85 cents 
(80 in the case of one) per share. Various respondent individuals 
were named trustees for the different companies or were associated 
therewith in the advertisement, offer and sale of their stock to pur
chasers and subscribers in the various States. In the course of organ
ization and promotion of said companies respondent Shepard re
ceived and retained, with the consent of the trustees and in considera
tion of his transfer to the companies of properties described in the 
several declarations of trust, one-half of the capital stock of each and 
all of them, $7,500 of the proceeds from the sale of the other one-half 
of their capital stock, with the exception of two, in which he received 
and retained $20,000 out of the proceeds from the sale of their 
remaining one-half of their stock, and also received and retained by 
and with the active cooperation and consent of the various respond
ent trustees, the right to a substantial interest in all oils produced or 
to be produced from the properties. 

Respondent Shepard, acting as promoter and organizer for the 
aforesaid companies, and in his and their behalf, and respondent 
individuals acting in conjunction with one another and for them-
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selves and under the direction and co.ntrol of respondent Shepard 
and in connection with the particular company or companies h~rein 
concerned, with the sale of stock in which they were particularly 
identified, "have deceived and defrauded the public, particularly 
that part thereof who have purchased or contracted to purchase 
stock in said companies, by inducing it or them to purchase or 
contract to purchase such stock by means of false and misleading 
advertisements, false representations and false pretenses, and by 
making, publishing, advertising and circulating false and mislead
ing reports, false statements and false representations regarding the 
plan of organization, assets, resources, business progress, good will 
and prospects of the various companies aforesaid, and of the stand
ing, ability and integrity of respondent, S. F. Shepard * * *." 

The numerous false representations made by respondents in con
nection with the different companies may be suggested as follows: 

Burkley Oil Oo.-That it was the owner of three holdings in the 
Burkburnett oil-producing district of Texas, that a well in a certain 
specified place had been drilled to the oil sand, would be drilled in 
within a few hours, would produce approximately 1,500 to 2,000 
barrels of oil a day; that it, the well was completed and swabbing 
at the rate of 1,800 barrels a day, the fact being that none of its prop
erties was in the center of production of the Burkburnett oil fields, 
but were so far removed therefrom as to be of doubtful, if any real 
value and that it never had to exceed one oil well, which would not 
produce and was incapable of producing to exceed 5 barrels of oil a 
day and that the other statements relative to its well were false. 

Burk' Orest, Burk bnperial, Burk OomwUdated, and Gypsy Burk, 
Oil Oompanies.-Similar false statements as to the location, value, 
production and prospects were made with reference to these. various 
companies. For example, that the Burk Imperial Oil Co. owned two 
oil wells and seven holdings in the center of the famous Burkburnett 
oil fields, one of which had come in to the tune of about 3,000 barrels 
a day, shooting a 6-inch stream of oil 15 feet over the top of the 
derrick, and that 2,900 barrels of oil thereft·om was on hand and in 
storage, the fact being that such company did not own two oil wells 
or any oil well producing sufficient oil to pay expenses of operation 
and that none of the properties were in the center of production of 
the famous Burkburnett oil fields, but were located far outside and 
were all in known dry territory or so far removed from known and 
proven oil territory as to be of little or no value. 

Respondent Shepard, further, as charged, with the consent of the 
various trustees and in conjunction with the various respondents 
concerned "as associated with him in the organization or promotion 
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of such particular company,. deceived and defrauded the public or 
that portion of the public who purchased shares in the said com
panies or any of them by withholding and concealing material in
formation, to wit, that the said S. F. Shepard had received such a 
large proportion of the capital stock of the said companies and of 
the proceeds from the sale of their remaining capital stock, and 
that the said companies and each of them would be compelled to 
share with him a substantial proportion of any production derived 
or to be derived from any of their several properties." 

The complaint finally charged "that the respondents above named 
each for himself and in conjunction with each other, and particularly 
under the direction of respondent, S. F. Shepard, made false and 
misleading statements, false representations and false advertisements 
hereinbefore set forth and made numerous other false and misleading 
statements and false representations relative to the organization, 
assets, resources, business, progress, good will and prospects of said 
companies, and caused the same to be published in various magazines 
and other publications, and to be transported through the mails and 
by other means to prospective purchasers of stock in said companies, 
and by personal efforts and the efforts of their agents, committed 
numerous other acts of like character, knowing their falsity and 
tendency to deceive the public, with the effect of deceiving and mis
leading the public and causing the public to purchase stock and sub
scribe for stock in the said companies, and that numerous persons, 
relying upon said false and misleading statements, false representa• 
tions and false advertisements, did buy stock and subscribe for stock 
in said companies, and each and all of them, to their injury and that 
of respondents' competitors." 

Upon. the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress (the Federal 
Trade Commission Act) approved September 26, 1914, the Federal 
Trade Commi;;sion issued and served its complaint upon the respond
ents, charging them, and each of them, with the use of unfair methods 
of competition in violation of law. 

Thereupon respondents, S. F. Shepard, Rockwood Brown, A. L. 
Todd, R. Allyn Lewis, E. H. Eshleman, and F. L. Moorman, filed 
answers and appeared by their attorney. Formal hearing was had, 
testimony and evidence introduced in support of the complaint and 
on behalf of respondents, brief filed by counsel for the Commission, 
respondents having failed to file brief within the time prescribed, or 
at all, and thi,s matter having come on regularly for final decision 
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and the Commission having considered the record and being now 
advised in the premises, ma'kes this its report, stating its findings 
as to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, S. F. Shepard, during the months of 
February, March, April, and May, 1919, promoted and caused to be 
organized under and in pursuance of certain declarations of tru.st, 
the Burkley Oil Co., the Burk Crest Oil Co., and the Burk Bethel 
Oil Co., each with a capitalization of 100,000 shares of the par value 
Df $1 each, and the Burk Imperial Oil Co. and the Burk Consolidated 
Oil Co., each with a capitalization of 150,000 shares of the par value 
of $1 each. Respondent, A. L. Todd, was named as a trustee of the 
Burkley Oil Co. and of the Burk Crest Oil Co., while in connection 
with the Burk Imperial Co. he acted as trustee with respondent R. J. 
Wiswell, and in the same capacity with respondent, R. Allyn Lewis, 
in connection with the Burk Bethel Oil Co. The variollt9 declara
tions of trust under which these companies were organized provided, 
among other things, that the primary purpose of the several com
panies was the development of oil and gas, on property described 
in said respective instruments as the property of the company, to 
which they severally related. In the organization of these com
panies by respondent, S. F. Shepard, re.spondents, A. L. Todd and 
R. Allyn Lewis, -were associated with him in connection with the 
Burkley Oil Co., respondents, A. L. Todd and R. J. 'Viswell with 
the Burk Imperial Oil Co., respondents, D. l\f. Leopold and R. J. 
Wiswell, with the Burk Consolidated Oil Co., and respondents, A. L. 
Todd and R. Allyn Lewis, with the Burk Bethel Oil Co. 

PAR. 2. After the organization of the companies mentioned in par
agraph 1 hereof, respondent, S. F. Shepard, advertised, offered for 
sale and sold the stock of the Burkley, Burk Imperial, Burk Con
solidated and the Burk Crest Oil companies, under the trade name 
and style of Shepard & Co., by means of prospectuses, pamphlets, cir
culars and circular letters, which he caused to be distributed in the 
various States of the United States, among prospective purchasers 
of stocks and securities, wherein were set forth, among others, the 
following misleading and deceptive statements and representations: 

That the said Burkley Oil Co. was the owner of three holdings in 
what is known as the Burk-Burnett Oil Producing District of Texas; 
held leases of 5 acres each in blocks 10 and 11 of Knight's subdivision 
of block 72, Red River Valley lands, 2.5 acres in the so-called Max
well tract, and 1 acre in the Van Cleave tract, all in ·wichita County, 
Tex., and that the Burk Crest Oil Co. was the owner of oil leases on 
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() acres in block 8 of Knight's subdivision of the north half of block 
'i2, Red River Valley lands, the east 2.5 acres of block 18 of Knight's 
f!ubdi vision of blocks 96, 97 and 98, Red Hi ver Valley lands, the west 
1 acre of block 8 of the Couch, Winfrey and Simmons subdivision in 
the so-called Hardin tract, 5 acres in block 68, Red River Valley land:;;, 
all in Wichita County. 

That the said Burk Imperial Oil Co. was the owner of several hold
mgs in the Burk-Burnett oil field, consisting of 25 acres, all located in 
or near the Burk-Burnett oil fields, being 2.5 acres out of the south 
~nd of block 86, Red River Valley lands, a drilling site in the Hardin 
tract, Dubois survey, adjoining the original town site of Burk-Bur
nett, 5 acres in block 65, Red River Valley lands, 2.5 acres out of 
block 18 of Knight's subdivision of blocks 96, 97 and 98, Red River 
Valley lands; 5 acres out of block 19, in block 821, all located in 
Wichita County, Tex., and in addition thereto 10 acres in Tillman 
County, Okla. 

That the Burk Consolidated Oil Co. was the owner of 5 holdings 
in the Burk-Burnett oil field, consisting of 2.5 acres out of the south 
t>nd of block 86, northwest extension, and adjoining block 84; 2.5 
acres out of the southwest corner J. B. Evans tract; 10 acres, being 
the south half of lot 3, block 5, Sam Sparks subdivision, all in the 
Wichita County, Tex.; and in addition thereto 5 ncres in section 35; 
and 5 acres out of the northwest quarter of section 28, township 4, 
range 14 west, Tillman County, Okla. 

Whereas, in truth and in fact the said oil companies acquired their 
interests in the leases or other lands hereinbefore described through 
assignment from the respondent, S. F. Shepard and in the instru
ments by which such interests were transferred to the several oil 
companies, said respondent, S. F. Shepard, reserved to himself the 
following, which he described as a consideration for the various 
transfers, to wit: 

One-half of the capital stock of each and all of said companies, and 
the sum of $7,500 of the proceeds from the sale of the other half of 
the capital stock, except that in the organization of the Burk 
Imperial and Durie Consolidated Oil Companies it was agreed that 
he was to receive $20,000 out of the proceeds from the sale of the 
remaining half of the capital stock, and in truth and in fact said 
respondent, S. F. Shepard, as further consideration for his transfers 
of leases to the said companies, received or retained the right to a 
very substantial interest in the oil produced or to be produced from 
the properties or leases which he had so assigned to these companies, 
lo wit; 
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A seven-sixteenths interest in al.l oil and gas produced from the 
following properties of the Burkley Oil Co.; 2.5 acres of the Max
well tract, 5 acres in block 10, and block 72 as above described, and 
in connection with the Van Cleave tract there was a reservation of 
seven-sixteenths interest to a prior grantor other than S. F. Shepard, 
a grantor who is a stranger to this proceeding; seven-sixteenths in
terest of all oil and gas to be produced from the following holdings 
of the Burk Crest Oil Co.; lot 6 in block 72, 5 acres, and the west 
half of block 6 of the Couch, 'Vinfrey and Simmons subdivision of 
rhe so-called Hardin tract, and seven-sixteenths of all oil and gas 
to be produced from the following property of the Burk Imperial 
Oil Co.; 2.ll acres out of the south end of block 86, Red River lands 
and 2.5 acres out of block 18, Knight's subdivision of blocks 9G, 97 
and 98, Red River Valley lands; and a seven-sixteenths interest in 
t.he following properties transferred by him to the Burk Consolidated 
Oil Co., to wit: 2.5 acres out of the southeast corner of the J. B. 
Evans tract, and six-sixteenths interest from 2.5 acres out of the 
south end of block 86, northwest extension, adjoining block 84, Red 
River Valley lands, two-sixteenths thereof having been reserved to a 
prior vendor who is a stranger to this proceeding; and in truth and 
in fact the principal drilling operations for oil, prosecuted by each 
of the said companies, were conducted at the instance of respondent, 
S. F. Shepard, upon those portions of their several holdings, in con
nection with which he had reserved a substantial interest, thereby 
enabling him, in addition to one-half of the capital stock received by 
him and the money consideration from each of the said companies, 
to procure development by them of holdings, in the production of 
which he would share with them the profits by means of his reserved 
interests of seven-sixteenths in such holdings. 

Respondent, S. F. Shepard, omitted from all of the advertising 
matter used by him or Shepard & Co., in advertising and offering the 
various stocks of said companies for sale and in effect withheld and 
concealed from purchasers and prospective purchasers any and all 
Information concerning the real origin of the companies so promoted 
by him, the source from and conditions or circumstances under which 
their various properties were acquired by them, the method of select
ing trustees, officers or managers of the companies, his own connection 
therewith and the reservations, profits and advantages derived and 
to be derived by him from the sale of the several stocks and the 
development or production of the various properties represented by 
him as the valuable holdings of said companies. 

It was further represented by respondent, S. F. Shepard through 
Shepard & Co., in the advertising matter circulated by him as afore-
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said that 2.5 acres of the Burkley Oil Co. located in the so-called 
Maxwell tract in Wichita County, Tex., was surrounded by producing 
wells, and that its one acre in the so-called Van Cleave tract in the 
county and State aforesaid was in the center of big production. 

'Vhereas, in truth and in fact the said lease of the Burkley Oil Co. 
in the so-called Maxwell tract was not surrounded by production. 
There was one producing well a mile and a quarter to the north and 
west of it, and one of the same distance to the south or southwest of 
it, while the Van Cleave tract was not in the center of big production, 
and there were no producing wells in any other direction therefrom 
except to the north and west, ranging from 600 feet to 2,000 feet from 
such tract. 

It was further represented by respondent, 8. F. Shepard, through 
Shepard & Co. in connection with the offering for sale of the stock 
of the Burkley Oil Co. as follows: 

The officers and directors of the Burkley Oil Co. wlll be elected by the stock
holders; therefore, thls company wm be controlled by and tor the benefit of 
the stockholders through men selected by themselves and not by promoters, as 
1s usually the case with corporations. 

In truth and in fact, however, the trustees to administer the affairs 
of all of these companies were selected by the respondent, S. F. 
Shepard, and were controlled and directed by him, and were at no 
time controlled by or for the benefit of the stockholders. 

PAR. 3. The stock of the several companies mentioned in the fore
going paragraphs hereof was offered for sale and sold by respond
ent, S. F. Shepard, as Shepard & Co., from Fort '\Vorth, Tex., in 
competition with individuals, partnerships, corporations and associa
tions engaged in the sale, in interstate commerce, of oil stocks and 
securities, and certificates therefor when sold, were transported by 
him, or at his instance or under his direction, to purchasers thereof 
in the various States of the United States. The prospectuses, leaflets, 
circulars and other advertising matter were distributed by him or 
under his supervision and direction and his corespondents herein had 
no connection with or responsibility for the false and misleading 
statements and representations set forth, as aforesaid, in the advertis
ing literature used in selling the stocks hereinbefore mentioned in 
the various States of the United States. 

PAn. 4. The false and misleading statements and representations 
concerning the location of certain leases of the Burkley Oil Co. on 
the Maxwell and Van Cleave tracts, and the control of the trustees 
by and for the stockholders, and each of them, and the concealment 
from prospective purchasers and purchasers of stock of the unusual 
interests of respondent, S. F. Shepard, in the properties of each and 
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all of said companies, and of his control and direction of them for the 
advancement of his individual interests, had the capacity and ten
dency to mislead and deceive and did mislead and deceive a substan
tial portion of the public into the purchase of stock in each of the 
several companies aforesaid in the belief induced by such representa
tions, or one or more of them, that the said companies owned valuable 
properties, the admininistration of which would be controlled by their 
stockholders who would be entitled to the undivided earnings or 
profits of the said company instead of seven-sixteenths thereof. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to the 
facts, constitute under the circumstances therein stated unfair 
methods of competition in interstate commerce, in violation of the 
provisions of the said act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
miss:on upon the complaint of the Commission and upon the answers 
of respondents, S. F. SRep'ard, Rockwood Brown, A. L. Todd, 
R. Allyn Lewis, E. H. Eshleman, and F. L. Moorman, the testimony 
and evidence and brief of counsel for the Commission, respondents 
having failed to file brief, and the matter having come on regu
larly for decision and the Commission having made its report stating 
its findings as to the facts with its conclusion that respondent, S. F. 
Shepard, operating under the trade name and style of Shepard and 
Company, has violated the provisions of an act of Congress approved 
September 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 

It is now ordered, That the respondent, S. F. Shepard, doing busi
ness under the trade ·name and style of Shepard & Co., individually, 
or otherwise, cease and desist from publishing, distributing or circu
lating among prospective purchasers of stocks and securities, maga
zines, newspapers, pamphlets, prospectuses, circulars, circular letters, 
or any other printed or written matter in connection with the sale 
of or offering to sell in interstate commerce, stock of the Burkley 
Oil Co., the Burk Crest Oil Co., the Burk Imperial Oil Co., or the 
Burk Consolidated Oil Co., or of any other corporation, association, 
or partnership, containing any false or misleading statement or 
representation, either expressed or implied, concerning his connection 
with or relationship to said companies, or any of them, or any other 
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corporation, association or partnership, or the management, resources, 
properties, assets, production, income, progress or prospects of said 
companies, or any of them, or any other corporation, association, 
or partnership. 

It is furtlter orde1·erl, That the complaint be and the same hereby 
is dismissed as to respondents, Rockwood Drown, A. L. Todd, R. 
Allyn Lewis, R. J. Wiswell, D. l\I. Leopold, H. I). Hanson, E. H. 
Eshleman, F. L.l\foorma.n, and E. H. McArthur. 

It is further ordered, That said respondent shall within 60 days 
from the date of the service of this order file with the Federal Trade 
Commission a report setting forth in detail the manner and form 
in which he has complied therewith. 
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IN THE MATTER 01" 

HENRY II. HOFFMAN, R. C. RUSSELL, .J. H. CAIN, R. V. 
WILSON, B. BAERNSTEIN, THE RANGER-BURKBUR
NETT OIL COMPANY, THE RANGER-COMANCHE OIL 
COMPANY, AND THE UNION NATIONAL OIL COMPANY 

COMPLAINT !SYNOPSIS), FINDING~, AND ORDER I~ REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEI''f. 26, 19H 

Docket 865. Comp14int, Jatt. 26, 1922-Decislon, Aug. 19, 1921 

Where an Individual, In promoting the sale of the stock of several oil com
panle!l organized by him, 

(II) U~>ed the name Union Trust Company 9.1!1 hl!l trade name and displayed 
the same In his advertl!;lng matter and npon his letterheads, together with 
the words "Capital Stock $500.,000, Henry II. Hoffman, President", and 
solicited and secured subscriptions for und sold stock in said companies 
under the aforesaid name, through prospectuses, pamphlets, leaflets, 
circulars, newpapers and letters; 

(b) Made numerous false and misleading statements and representations In 
the atore!'ald prospectuses, ete., relative to his alleged successful actl;ities 
theretofore 1:1 the Texas oll Industry, employing such phrases as "Hoff
man's Past Enviable Record", "Hoffman JIIakes Good", together with 
such statements, variously captioned "RECORD NO. 2 ", "RECORD NO. 
8 ",etc., as "The Banker's Oil and Gas Company is the second of 'HENRY 
HOFFMAN'S list of big successes, and has paid 100 per cent in dividends", 
"RECORD NO. 4, 1,100 PER CENT DIVIDENDS. The fourth on the 
list of 'HENRY HOFFMAN'S PREMIER ACHIEVEMENTS-Great 
Southern Oil Company-first pald shareholders 240 per cent rllvltlends, 
and has since paid a total of 000 per cent di;ldends, and Is still a good 
dividend producer," the tact being that said Individual's connect;on wlth 
the companies rPferred to ceased after his organization and partial de· 
velopment thereof, and that in no instance, with one or two exceptions, 
were dividends pn:d or financial returns of any kind made to shareholders 
in anJ of the companies represented as hls successes, while under his 
control, management or direction; and 

(c) Representerl in his prospectuses, pamphlets and other advertising mntter 
that a well had been brought in on a lease of one ot the companies, produc
ing ~.000 barrels dally, that It owned a lease of 12Jh acres In the Rurk
burnett fleld, only a few hundred teet from "big gushers ", that It owned 
mat.y valuable leases comprising se,·eral thousand acres, for the uen•lop
ment ot which Its stock was being sold to the public, and that another one 
of the companies herein concerned owned a 10-acre tract adjoining the 
so-eallPd Goss Well, producing 500 barrels of oil dally, the tact beiDI~ that 
the ftrst named lease at no time averaged any such production, that the 
12%-acre tract was not situated near "big gushers" nor within a mile 
and a half of any producing v.·ells, that the many thousands of acres of 
so-call~1l valuable leases were In "wli1l cat" territory and of no !IUhf'tan
tlal or prospectl>e value, and that the Goss Well wRs situated morP thRn a 
mile from the lO.acre tract above reterrell to, and prouucell no oU whatever; 
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With the efl'ect of misleading and deceiving a substantial portion of the public 
intll purchasing the stock of one or more of the above companies In the 
belief that they owned valuable properties, and were and would be under 
the SU!Jervlsion, management and direction of one who bad made an 
enviable record in the Texas oil fields, in the conduct or management of 
cowpanles which had made large financial returns to their stockholders: 

Held, That such false and misleading advertising under the circumstance!! set 
forth, coustltuted unfair methods of competition. 

Mr. James M. Brin8on and Mr. John M. Bwrkett for the Com
mission. 

Mr. J. E. Price, of Houston, Tex., for respondents Henry H. Hoff
man, J. H. Cain, B. Baernstein, Ranger-Comanche Oil Co., and 
Union National Oil Co. 

Mr. J. M. Gibson, together with Mr. J. E. Price, of Houston, Tex., 
for R. V. Wilson. 

SYNOPSIS OF Col\IPLAINT 

Acting in the public interest, the Commission charged respondent 
individuals, and respondent oil companies with misrepresenting 
offerings, and advertising falsely. or misleadingly in connection with 
the sale of oil stocks, in violation of the provisions of section 5 of the 
Federal Trade Commission Act, prohibiting the use of unfair 
methods of competition in interstate commerce. 

The matters involved have to do with the sale of stock by respond
ent Henry II. Hoffman, respondent R. C. Russell, respondent J. H. 
Cain, respondent R. V. Wilson, and respondent B. Baernstein in cor
porations organized and promoted by respondent Hoffman, ns fol
lows: The Hoffman Oil & Refining Corporation, the Ranger-Burk
burnett Oil Co., The Ranger-Comanche Co., and The Union National 
Oil Co., the last three named joined as respondents. 

Upon the organization of such companies respondent Hoffman, 
as charged, sold and assigned to each of them certain so-called oil 
leases or interests therein, receiving in return therefor from each of 
them, their entire capital stock, of which he thereupon donated to 
their treasuries one-half, more or less thereof, retaining and devoting 
to his own use the remaining shares of each and all of them. Such 
shares were thereafter sold to the public as and for treasury stock, 
said Hoffman also receiving a substantial percentage of the money 
derived by the various respondent companies from the sale of the 
shares donated as above set forth to their treasuries. 

Respondent Hoffman, acting for himself and the respondent com
panies and the Hoffman Oil & Refining Corporation and "while act
ing as the promoter and organizer thereof " and the other respondent 
individuals, acting each for himself and also in conjunction with, 
and on behalf of and under the direction and control of respondent 
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Hoffman and in connection with the particular company or compa
nies with the sale of whose stock he was particularly identified" have 
deceived and defrauded the public, particularly that part thereof who 
have purchased or contracted to purchase stock in the said compa
nies, or either or any of them, by means of false and misleading ad
vertisements, false representations, false pretenses, and by making, 
publishing, advertising and circulating false and misleading reports, 
false statements and false representations regarding the plan of or
ganization, assets, resources and business progress, good will and 
prospects of the various companies aforesaid, and of the standing, 
ability and integrity of respondent Henry H. Hoffman, and for such 
purpose the respondents so associated in respect to the said compa
nies", represented, advertised and circulated a large number of state
ments and representations, all of which were false and misleading, 
in whole or in part, and thereby sold much of the stock of the afore
said companies in various States and Territories. 

As illustrative of the kind of statements made, in connection with 
the sale of stock in the different companies, the following are se
lected from the large number set forth in the complaint: 

Hoffman Oil & Refining Corporation.-That this company had 
a 31-acre lease at Humble, Tex., with a producing well just brought 
in, in addition to other wells on the property, producing 75 to 100 
barrels daily and that the company was managed by men of practical 
experience who had made millions for their stockholders and had 
never made a failure, that its efficiency department had estimated 
the cost of producing lubricating oil as 9 cents a gallon and that the 
company had already booked a large number of orders at 30 cents 
a gallon; that there were two more big gushers at Humble, one 
making 1,000 barrels and one 2,000 barrels and that the company 
was setting Strainer No. 10 and hoped to bring in another good 
well. 

The facts were that the company referred to did not own said 
31-acre tract or have any intereit therein, that the producing 
well on such property yielded not more than 15 barrels a day, settled 
production, and that other wells consisted of a water well and a dry 
hole; that neither Hoffman nor his associates had any personal ex
perience in refining oil; and that the company had no efficiency de
partment, had never booked an order for oil and never owned any 
gushers or oil wells at Humble or elsewhere. 

Numerous other false statements and representations of a similar 
tenor were made, such as alleged purchase or lease of tank cars, 
sale of refinery products, etc. 

Ranger-Burkburnett.Co.-That this company owned 12% acres in 
the Burkburnett field only a few hundred feet from big gushers and 
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that it had many valuable leases, the fact being that there were no 
big gushers near said tract and that its leases were, with one or two 
exceptions, valueless, and known to be so by respondents at the 
time when such representations were made; that respondent Hoff
man had been very skillful in organizing oil companies, placing 
special emphasis on the success of certain companies, and had been 
the means of putting more than a million dollars in the pockets of 
investors, the fact being that the alleged success of the companies in 
question was in no way due to respondents or any of them. 

Ranger-Comanche Oil Co.-That this company had brought in a 
well at Desdemona and that its Humble lease was worth hundreds 
of thousands of dollars, the fact being that the well in question was 
a dry hole and that, instead of the lease being worth hundreds of 
thousands of dollars, the company gave away 400 of the l>OO acres. 

Union National Oil Co.-Statements of the same character were 
employed in the sale of the stock of this company as were used in 
selling the stock of the Ranger-Comanche Co. 

Respondent individuals, further, as charged, in selling stock in 
the various companies used the name " Union Trust Co." as one 
of their agencies, ;repeatedly employing such name in their circulars 
and other advertising matter in such a way as to indicate that 
"Union Trust Co." was a substantial and reputabie going concern, 
actively engaged in the banking and trust business and in the sale 
of bonds, mortgages and stocks, placing upon the letterheads of said 
"Union Trust Co." the legend "Capital stock $500,000; Henry H. 
Hoffman, president", the fact being that said Union Trust Co. was 
not incorporated, had no capital stock and no financial responsibility 
and was merely a device through and by means of which respondent 
Hoffman carried on its business of selling stock in the various re
spondent and other companies. 

As charged by the complaint, "in the promotion and organization 
of The Hoffman Oil & Refining Corporation, the respondents Ranger
Burkburnett Oil Co., Ranger-Comanche Oil Co., and Union National 
Oil Co., neither the respondent Henry H. Hoffman, their promoter, 
nor any of their other officers or agents named as respondents herein 
contributed ~tny money to, or purchased any stock in, any of said 
companies, for cash, but on the contrary, the said companies and 
each and all of them were used as agencies to enable the respondent 
Henry H. Hoffman, and the other respondents, to unload on the said 
companies certain oil leases owned by them at greatly excessive 
and fictitious prices, all of which leases, with the exception of one 
or two, were of doubtful or no value at all; and in the case of one 
or two of real value, the shareholders of said corporations were 
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not allowed by the said respondents to participate in profits derived 
therefrom, and the greater portion of the proceeds of the sale to the 
public of the stocks of the respondent oil companies was appro
priated by the respondent Henry H. Hoffman and his associates 
for leases conveyed by them to the various companies, and their 
affairs were at all times conducted in the interest and for the benefit 
of the respondent Henry H. Hoffman and his associates, herein 
named as respondents, and against the interests of the other stock
holders, who provided the respondent companies with all of the 
capital which they or any of them possessed." 

Upon the foregoing complaint the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress (th~ Federal 
Trade Commission Act) approved September 26, 1914, the Federal 
Trade Commission issued and served its complaint upon the respond
ents, d.1arging them with the use of unfair methods of competition 
in violation of law. 

Respondents filed appearances and answers, hearings were had, 
tt>stimony and evidence introduced in support of the complaint and 
on behalf of respondents, brief filed by counsel for the Commission, 
respondents having failed to file brief, and the mutter now coming on 
for final decision, and the Commission having considered the record 
and being advised in the premises, makes this its report, stating its 
findings as to the facts and conclusion: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, Henry H. Hoffman, is a resident of 
and has his principal office and place of business at Houston, Tex. 
In the years 1916, 1918, and 1919, he successively organized the 
Hoffman Oil & Refining Co., with a capitalization of 1,000,000 shares 
of the par value of $1 each; the Ranger-Burkburnett Oil Co., 
with a capitalization of 500,000 shares of the par value of $1 
each; the Ranger-Comanche Oil Co., with a capitalization of 500,000 
shares of the par value of $1 each; and the Union National Oil Co., 
with a capitalization of 10,000,000 shares of the par value of 10 cents 
each. 

PAR. 2. Immediately after the organization of respondent com
panies, respondent, Henry H. Hoffman, proceeded to advertise and 
offer for sale the stock of each and all of them except that of the 
Ranger-Comanche Oil Co., by and through the medium of the Union 
Trust Co., which was represented in its literature or advertising 
matter, including letterheads, as: "Union Trust Co., Capital Stock 
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$500,000, Henry H. Hoffman, president." This so-called company 
was unincorporated, had no capital stock, was owned and controll£>d 
by, and consisted entirely of, Henry H. Hoffman. It was the trade 
name under which he conducted his business of organizing and pro
moting oil companies, having none of the qualities and performing 
none of the offices, functions, or duties associated by the public with 
trust companies. In the name of said Union Trust Co., respondent, 
Henry H. Hoffman, solicited and procured subscriptions for, and 
sold stock of each of respondent oil companies, except the Ranger
Comanche Oil Co., by means of prospectuses, pamphlets, leaflets, cir
culars, newspapers, and letters, which he caused to be distributed 
among purchasers and prospective purchasers, in the various States 
of the United States, containing, as inducements to the purchase of 
such stock, numerous false and misleading statements and repre
sentations, among which were references to alleged successful activi
ties of respondent, Henry H. Hoffman, in the oil fields or oil-pro
ducing industry in the State of Texas. These references were con
spicuously displayed in such striking phrases as "Hoffman's Past 
Envi.able Record " and "Hoffman .Makes Good," with specific state
ments of or concerning companies which the public was informed 
had made large returns to shareholders through the efficient manage
ment of respondent, Henry H. Hoffman, in the following form: 

RECORD NO.2 
HOFFMAN'S SECOND 

COMPANY 

The Banker's 011 & Gas Co. Is the second of IIENRY HOFFMAN'S list of 
big successes, and has paid 100 per cent In dividends. 

RECORD NO.3 

National 011 & Gas Co., operating In the Humble Field, was sold out, and full 
par value of the stock being paid to each and every shareholder. 

RECORD NO.4 
1100 PER CENT DIVIDENDS 

The fourth on the Ust of HENRY HOFFMAN'S PREMIER ACHIEVE· 
MENTs-Great Southern Oil Co.-first paid shareholders 240 per cent dividend:~, 
and bas since paid a total of 900 per cent dividends, and Is sun a good dividend 
producer. 

RECORD NO.5 

MORE DIVIDENDS 

The Hotrman Deep Well Co., organized In 1916, paid a dividend of 100 per 
cent In the fall of the same rear; W per cent dividend In the following March; 
sold seven-eighths Interest In holdings to Goose Creek tor $600,000 and the one
eighth remaining Interest has already paid the shareholders nearly $200,000 
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additional dividends, or nearly 50 per cent more, and Is paying big dividends at 
present. 

RECORD NO.6 

STILL 1\IORE DIVIDENDS 

The Hofl'man Goose Creek Co. Is the E&lxth on this list of RECORD· 
BREAKERS: sold property for $140,000, leaving shareholders u one-eighth 
Interest in approximately 400 ncres of valuable oil lands. Paid Initial dividend 
of 50 per cent and Is now puylng nbout 25 per cent annually In dividends to 
shareholders. 

In truth and in fact, respondent, Henry H. Hoffman, organized 
the com}lanies mentioned in said advertising matter and partially 
developed the properties of some of them, but his connection with 
them thereupon terminated. In no instances, except those of the 
llnnl;:er's Oil & Gas Co. and the National Oil & Gas Co., were divi· 
denus paid or financial returns of any kind made to shareholders in 
any of the companies represented as his successes, while under his con
trol, management or direction. The prospectuses, pamphlets, circu
lars, and other advertising matter so published and distributed by 
respondent, Henry H. Hoffman, further contained, as inducement 
to the purchase of the stock of respondent oil companies, false state
ments and false representations to the effect that a well has been 
brought in on a lease of the Ranger-Burkburnett Oil Co. producing 
5,000 barrels of oil daily, that it owned a lease of 121f2 acres in the 
Burkburnett oil field only a few hundred feet from "big gushers" 
and that said respondent oil company owned many valuable leases, 
comprising several thousand acres, for the development of which its 
stock was being sold to the public, and that the respondent, The 
Ranger-Comanche Oil Co., owned a 10-acre tract adjoining the so
called Goss Well which produced 500 barrels of oil per day. In truth 
and in fact, the lease of the Ranger-Bu.rkburnett Oil Co. at Burk
burnett, at no time averaged 5,000 barrels of oil daily and during its 
active operation its daily production was far below such amount, the 
12%-acre tract of said company in the Burkburnett oil field was not 
situated near "big gushers" and there were no producing wells of 
any kind within a mile and a half of such tract. The "many thou
sands of acres" of so-called valuable leases advertised as induce
ments to purchase Ranger-Burkburnett stock, were in so-called" wild
cat" territory and of no substantial or prospective value, and the 
~o-called Goss Well was situated more than a mile from the said 10-
acre tract of the Ranger-Comanche Oil Co., and produced .no oil 
wh·ttever. • 

PAn. 3. Each and all of the above and foregoing false and mislead
ing statements and representations had the capacity and tendency to 
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mislead and deceive, and did mislead and deceive, a substantial por
tion.of the public into the purchase of the stock of one or more of 
the several respondent companies, in the belief that they owned the 
valuable properties described in the advertising matter di~tributed 
among them by respondent, Henry H. Hoffman, and were and would 
be under the supervision, management and direction of one who rmd 
made an enviable record in the oil fields of Texas, in the conduct or 
management of companies which had made large financial returns to 
their shareholders. 

PAR. 4. The stock of the several respondent oil companies ad
vertised, offered for sale and sold by respondent, Henry H. Hoffman, 
under the name of Union Trust Co., was so advertised, offered for 
sale and sold, in competition with individuals, partnerships, corpora
tions and associations engaged in the sale of stocks and securities, in 
commerce, among the various States of the United States, and cer
tificates of stock sold, respondent, Henry H. Hoffman, caused to be 
transported to purchasers thereof, from Houston, Tex., at their points 
of location in the various Stutes of the United States. 

PAR. 5. The Ranger-Burkburnett Oil Co. on the 11th of April, 
1921, was placed in the hands of a receiver by the District Court of 
the 11th Judicial District of Texas, sitting in and for the county of 
Harris, in the State aforesaid. The Ranger-Comanche Oil Co., and 
the Union National Oil Co. are inactive and no longer under the con· 
trol or management of the respondent, Henry H. Hoffman. Re
spondents R. C. Russell, J. H. Cain, R V. Wilson, and D. Daernstein, 
at no time had any responsible part or connection with the respondent 
companies or Henry H. Hoffman, in the effort to sell, or in connection 
with the sale of stock in said companies, or any or either of them, 
except as employees, acting at all times under the supervision and 
explicit direction of respondent, Henry 11. Hoffman. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to the 
facts constitute under the circumstances therein stated unfair methods 
of competition in interstate commerce, in violation of the provisions 
of the said act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes"· 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, answers of re-
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~pondents, the testimony and evidence and brief of counsel for the 
Commission, respondents having failed to file brief, and the Com
mission having made its report stating its findings as to the facts 
with its conclusion that the respondents, The Ranger-Burkburnett 
Oil Co., The Ranger-Comanche Oil Co., The Union National Oil 
Co., and Henry H. Hoffman, have violated the provisions of an act 
of Congress approved September 26, 1914, entitled "An act to create 
a Federal Trade Commission, to defrne its powers and duties, and 
for other purposes", 

It is now qrdered, That the respondents, The Ranger-Burkburnett 
Oil Co., The Ranger-Comanrhe Oil Co., The Union National Oil Co., 
their officers, directors, employees, and agents, and respondent Henry 
H. Hoffman, individually, and as an officer or representative of any 
or either of said respondent companies, cease and desist from pub
lishing, circulating, or distributing, or causing to be published, cir
culated, or distributed, any newspaper, pamphlet, circular, circular 
letter, advertisement, or any other printed or written matter what
soever, in connection with the sale or offering for sale in interstate 
commerce of the stock of said respondent companies or any other 
stocks or securities, wherein it is printed or set forth any false or 
misleading statement or misrepresentation to the effect that the 
property or operation of any of said respondent companies, or of any 
other corporations, associations, partnerships, the stock of which is 
offered for sale, lies near or is surrounded by proven oil territory, or 
producing oil wells, or any other false or misleading statement or 
misrepresentation concerning the promotion, organization, charac-

. ter, history, resources, assets, oil production, earnings, income, div_i
llends, progress or prospects of any corporation, association, or part
nership. 

It is further ordered, That the complaint be and hereby is dis
missed as to the respondents, R. C. Russell, J. H. Cain, R. V. 'Vilson, 
and B. Baernstein. 

It is fu1'ther qrdered, That said respondents shall, within 60 days 
from the date of the service of this order, file with the Federal Trade 
Commission a report setting forth in detail the manner and form 
in which they have complied therewith • 

• 
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IN THE MATTER OF 

A. W. PERRYMAN, DOING BUSINESS UNDER THE NAME 
AND STYLE PERRYMAN INVESTMENT COMPANY, 
ETAL. 

COMPLAINT (SYNOPSIS) 1 FINDINGS, AND ORDER IN REGARD TO 'l'HE ALLEGED 
\~OLATION OF SEC. 5 OF.AN ACT OF CONGRESS APPROVED SEPT, 26 1 1914 

Docket 871. Oomplaint, Mar. 25, 1922-Decision, Aug. 19, 192'7 

Where an individual, president and controlling spirit In a company organbed by 
him under a declaration of trust; in promoting the sale of Its sto<'k or 
shares, 

(a) Represented through circular letters and other advertising matter that the 
aforesaid company was organized with sufficient funds to start development, 
was not dependent on the sale of stock for its operations, owned leases 
lllld holdings of great value In eleven great and proven fields and, In many 
Instances, adjacent to producing wells, some of which were large producers, 
the fact being that the company was unable to complete the drilling of a 
well started by It, due to lack of funds, after expending thommnds of dollars 
thereon, chlefly derived from the sale of stock, and was compelled to call 
upon another company to finish the same, that said well and other welllil 
drilled for It under an arrangement ent('red Into with said company were 
not successful, that none of its leases proved to he of real or permanent 
value, and that none were located In proven or producing portions of the 
oil fields concerned, but were located from three-fourths of a mile to fonr 
miles from producing wells or active operations, with the exception that 
one lease adjoined land with a gas well; and 

(b) Represented that the company was a joint association organized under the 
stringent laws of Texas, the fact being that the company was a so-called 
common-law trust, created by a deed and declaration of trust with full and 
absolute authority over its property lodged In the trustees, consisting of 
the aforesaid Individual and two others associated with him; 

With the effect of misleading and deceiving numerous persons Into purchasing 
the stock of said company In the belief that It had sufficient funds wl:h 
which to prosecute the development of lenses owned by It in proven a:nd 
productive oil fields, and that such stock was the stock of a joint asso
ciation organized under the stt•fngent laws of ~·exas: 

/leld, That such false and misleading advertising, under the circumstances set 
forth, constituted unfair methods of competition. 

},fr. James M. Brinson and Mr. John M. Burkett for the Com
mission. 

Carothers & Brown, of Houston, Tex., for respondents. 

SYNOPsis oF Co:M:PI!AINT 

Acting in the public interest, the Commission charged respondent 
A. W. Perryman, engaged under the name A. ,V. Perryman Invest
m~nt Co. in a general stock brokerage business,·with office and prin-
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cipal place of business in Houston, Tex., and a trustee of Houston 
Oil & Refining Co., a so-called common law corporation created by 
a certain deed and declaration of trust, and respondents F. P. Pen
field, C. S. Thomas, W. L. Diehl, and ·william M. Huff, individually 
and as trustees and officers of said company, with advertising falsely 
or misleadingly, in violation of the provisions of section 5 of the Fed
eral Trade Commission Act, prohibiting the use of unfair methods 
of competition in inte'rstate commerce. 

Respondent Perryman, as charged, doing business as above set 
forth, and with the participation and assistance of th~ aforesaid 
other respondent individuals, disseminated circulars and other adver
tising matter and literature, soliciting the sale of the stock of the 
aforesaid company, and containing many false and misleading state
ments concerning the value thereof, the location and value of its oil 
leases, the nature, condition and prospects of its operations and busi
ness, and the experience and reliability of its officers .. 

Among such false and misleading statements the following may 
be mentioned : 

That it had passed the stage of raising funds and was financially 
ready to commence and carry out drilling and other operation upon 
a moment's notice; that it owned leases and holdings of great value 
in eleven great proven oil fields and in many instances adjacent to 
producing oil wells, some of which were producing great quantities 
of petroleum; that it was headed by practical experienced men, and 
oil men of proven records, experts in their lines; that it would be 
managed in a prudent and careful manner; and that success had 
already crowned its drilling operations. 

The facts, among others, were that the company at no time since 
its organization had sufficient funds for drilling operations and that 
respondent Perryman, doing business as above set forth, was engaged 
in selling stock for such purpose; that none of the company's leases 
ever was adjacent to or in proven oil fields or of substantial value, 
that the company had only two wells, each of which was wholly un
successful and produced no oil, and that it never had any interest in 
any producing oil well; that it was not subject, as alleged, to Texas 
laws regulating and controlling such corporations, and the conduct 
of their business; that its operations and business were controlled and 
managed solely by the respondents herein· none of whom was ex
perienced in the practical work of locating and drilling for petroleum 
or in the production and Iiiarketing thereof, and that an investment 
in its stock was not one from which financial gain or return was 
probable, and that the purchasers thereof never received any divi
dends thereon or any other profit or return therefrom . . 
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The complaint alleged, after the making of the allegations above 
indicated-

" That the aforesaid false and misleading statements made by 
respondent, Perryman, in the manner hereinbefore set out, and 
known by said respondent to be false and misleading, were and are 
calculated to create and did, and do create the belief on the part of 
the persons solicited by him as hereinbefore set out, that the 
Houston Oil and Refining Co. is a corporation organized under the 
laws of the State of Texas; that the operations and business of 
said company are regulated and controlled by the appropriate pro
visions of 'said laws, that the leases owned by said company are in 
proven oil producing territory and so located with reference to pro
ducing wells as to practically assure the discovery and production 
of petroleum in substantial and well paying quantities and to render 
probable the production of great quantities thereof, that said com
pany had and has adequate funds to carry out drilling operations 
and would and will without delay proceed with such operations 
under an expert and experienced management which assured and 
assures the efficient and economical pursuit of such operations; that 
relying upon aforesaid statements and said belief thereby created, 
large numbers of the persons solicited as above set out have pur
chased stock of said company and continue to purchase same." 

Upon the foregoing complaint the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress (Federal Trade 
Commission Act) approved September 26, 1914, the Federal Trade 
Commission issued and served its complaint upon all of the respond
ents except W. L. Diehl and 'Villiam M. Huff, who could not be 
located. 

Thereafter, A. W. Perryman, F. P. Penfield, and C. S. Thomas 
filed answers and entered appearances by their attorney. Forma] 
hearing was had in the course of which respondents, ,V, L. Diehl and 
William M. Huff, appeared in person and participated therein. 
Testimony and evidence were introduced in support of the complaint 
and on behalf of the respondents. This matter having now come on 
for final decision and the Commission having considered the record 
and being advised in the premises, makes this its report, stating its 
findings as to the facts and conclusion: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, A. ,V, Perryman, is and for several 
years prior to this proceeding has been a resident of Houston, Tex., 
there engaged in the brokerage business under the name of Perryman 
Investment Co. His business has im luded the purchase, sale, ex
ploitation and development of oil lands and oil leases, and the organi
zation, direction, and management of corporations, associations, and 
trusts and the sale of their stock. On January 16, 1919, in associa
tion with respondents, F. P. Penfield and C. S. Thomas, he organized 
under a declaration of trust the Houston Oil & Refining Co. with a 
capitalization of 1,000,000 shares of the par value of $1 each. A. W. 
Perryman became and during all of the time hereinafter mentioned 
was president, C. S. Thomas, first vice president, ,V, L. Diehl, second 
vice president, 'Villiam M. Huff, third vice president, F. P. Penfield, 
secretary and treasurer. Respondents, ·F. P. Penfield, C. S. Thomas, 
'V. L. Diehl, and 'Villiam M. Huff, had merely nominal connection 
with the Houston Oil & Refining Co. and at no time exercised or had 
any control over its affairs, any direct, active or responsible connec
tion with its management, or with the preparation, publication or 
circulation of the literature or advertising matter by or through 
which the sale of its stock was effected as hereinafter set forth. 

PAR. 2. Respondent, A. ,V, Perryman, immediately after the 
organiz'ation of the Houston Oil & Refining Co., controlled and di
rected its affairs and, under the name of and acting through Perry
man Investment Co., advertised, offered for sale and sold its stock 
to persons in the various States of the United States by means of 
circulars, circular letters and other advertising matter which he 
caused to be distributed in the various States of the United States 
among purchasers and prospective purchasers of stocks and securi
ties, in competition with other individuals, partnerships and cor
porations engaged in the sale of stocks and securities in interstate 
commerce. In such circulars and circular letters and other adver
tising matter, respondc~t, A. W. Perryman, under the name and 
style aforesaid, represented that the Houston Oil & Refining Co. 
was organized with sufficient funds to start development, and was not 
dependent on the sale of stock for its operations; that the company 
owned leases and holdings of great value in eleven great and proven 
fields and, in many instances, adjacent to producing oil wells, some of 
which were then producing great quantities of petroleum; whereas 
in truth and in fact the Houston Oil & Refining Co. was organized 
with approximately $0,000 in money in its treasury to which was 
added the sum oi $8,000 or $9,000 loaned to the company by the 
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respondent, A. W. Perryman, and at the time the Houston Oil & 
Refining Co. began to drill its well, the company had on hand only 
between $15,000 and $20,000 to expend for the purpose and in drill
ing it to a depth of approximately 2,100 feet, expended between 
$40,000 and $50,000 in money, most of which was derived from the 
sale of stock. The company was unable to complete the well be
cause of the lack of funds and thereupon entered into a contract with 
the Texas Oil Co. to complete it on a so-called fifty-fifty basis for 
distribution of any profits derived or to be derived therefrom. It 
was drilled by the Texas Co. to a depth of 2,800 feet, but was aban
doned, or in the parlance of the industry it was "junked", by reason 
of the twisting off of a drill stem in the hole. Thereafter the Texas 
Co. drilled a second well about 500 feet from the No. 1 well to a 
depth of 2,600 feet into the salt and abandoned both wells and the 
lease. The Texas Co. expended in completion of well No. 1 and 
well No, 2, as aforesaid, approximately $100,000. None of the leases 
of the Houston Oil & Refining Co. proved to be of real or permanent 
value and none of them were located in proven or producing portions 
of the various oil fields mentioned in the advertising matter, but 
were located from three-fourths of a mile to four miles from produc
ing wells or active operations, except that a lease held by the re
spondent company in the county of Markham was located on land 
adjoining that on which a gas well was located. 

It was further represented in such advertising matter by respond
ent in hi,s efforts to sell the stock of the Houston Oil & Refining Co. 
that it was a joint association organized under the stringent laws of 
the State of Texas, whereas in fact the said company is a so-callerl 
common law trust, created by a deed and declaration of trust with 
full and absolute authority over its property lodged in the trustees 
who in this instance were re,spondents, A. ·w. Perryman, F. P. Pen
field, and C. S. Thomas, as stated in the first paragraph hereof. 

PAR. 3. The above and foregoing false and misleading representa
tions had the capacity and tendency to mislead and deceive and did 
mislead and aeceive numerous persons, in various States of the 
United States, into the purchase of the stock of the Houston Oil & 
Refining Co. in the belief that it had sufficient funds with which to 
prosecute the development of leases which it owned in proven and 
productive oil fields, and that the stock purchased was the stock of 
a joint association organized under the stringent laws of the State of 
Texas. 

PAR. 4. The stock of the Houston Oil & Refining Co. adverti,sed, 
offered for sale and sold by respondent, A. ,V, Perryman, under the 
name of Perryman Investment Co., was so advertised, offered for sale 
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and sold in competition with individuals, partnerships, corporations 
and associations engaged in the sale of stock,s and securities in com
merce among the various States of the United States, and respondent, 
A. W. Perryman, under the name of Perryman Investment Co., 
caused certificates of said stock, when sold, to be transported from 
Houston, Tex., through and into other States of the United States to 
the purchaser:> thereof. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to the 
facts constitute under the circumstances therein stated unfair methods 
of competition in interstate commerce, in violation of the provisions 
of an act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its power,s and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answers of 
respondents, A. W. Perryman, doing business under the name and 
style of Perryman Investment Co., A. ,V, Perryman, F. P. Penfield, 
C. S. Thomas, individually and as trustees and officers of the Houston 
Oil & Refining Co., the testimony and evidenre and brief of counsel 
for the Commission, respondents and each of them having failed to 
file brief, and the matter having come on regularly for decision, and 
the Commission having made its report stating its findings as to the 
tacts with its conclusion that respondent, A. ,V. Perryman, doing 
business under the name and style of Perryman Investment Co., and 
individually, has violated the provisions of an act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal Trade 
Commission, to define its powers and duties and for other purposes", 

It is now ordered, That respondent, A. ,V, Perryman, doing busi
ness under the name and style of Perryman Investment Co., or other
wise, cease and desis~ from publishing, distributing, or circulating 
any magazine, newspaper, pamphlet, prospectus, circular, circular 
letter, or any other printed or written matter, in connection with the 
offering £or sale, or the sale, in interstate commerce, of the stock of 
the Houston Oil & Refining Co. or of any other corporation~ associa
tion, or partnership, containing any false or misleading statement or 
representation concerning the organization, financial condition, re
sources, properties, production, income, or prospects of said Houston 
Oil & Refining Co., or of any other corporation, association or part-
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nership whose stock is sold or offered for sale by respondent in the 
course of said commerce. 

It is further wdered, That the complaint be and the same hereby 
is dismissed as to respondents, F. P. Penfield, C. S. Thomas, W. L. 
Diehl and ·william M. Huff. 

It is furth.er l»'dered, That respondent shall file with the Federal 
Trade Commission a report within 60 days from and after service of 
this order, setting forth "in detail the manner and form of compliance 
therewith. 
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IN THE MA ITER OP' 

RIGHT WAY ROYALTY SYNDICATE, E. L. CHAPMAN, 
H. F. MITCHELL AND A. J. CHAPMAN 

COl\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED 
VIOLATION OF SEC. u OF AN ACT OF CONGRESS APl'ROVED SEPT. 26 7 1914 

Docket 930. Complaint, Nov. 20, 1922-Dccision, Aug. 19, 1921 

Where two Individuals, trustees in a company organized by them under a dec
laration of trust, which provided, among other things that no certificate 
holder should have any rights in the management or control of Its property, 
that the trustees should have authority to sell all or any part of its a~sets, 
at any time, and for any consideration which they might see fit, that any 
trustee should have the right, in his individual capacity, to sell to lt royal
ties or other interests in oil and gas properties at a profit to such trustee 
individually, that such profit should be In addition to a commission of 10 
per cent allowed the trustee imlividually for handling the transaction, that 
the trustt-es individually shoultl receive a commission of 10 per cent of the 
proceed'! from the sale of its assets, that the profits in exc!'ss of the par 
value received from the sale of securities should go to tile trustee indi
vidually making the sale, and that the trustees might at any time dissolve, 
reorganize, Incorporate, or merge the company; In offering and selling as 
stock or units of the company, their own individual stock, acquired by 
them in return for interests or properties sold l!y them to the company, 
under their powers under the aforesaid declaration, at prices :fixed by them
selves, sullstantlally in excess of those paid by them for such interests or 
properties (in many cases resold by them, as trust!'t-s, after a brief period 
of ownership by the company, to another organization in which one of them 
was also trustee, at considerably lower prices than those paid thert-for by 
the company); 

I a) Represented In advertl~ements in newspapers of general clrculatlon, 
pnmphlets and circuhus, that the company had no salaried officers, no 
advertising expenses, paid no commission to agents to sell Its stock or 
units, and incurred no expense beyond 10 per cent of the earnings, to the 
trustees for their services, under and by virtue of the articles of ugree
ment and declaration of trust, the fact being that -··"h individuals, in 
pursuance of the privilege of selling their various interests in oil and gus 
properties to it at prices far In excess of the cost thereof to them, received 
within a few months after Its organization, $150,000 more than the 10 
per cent represented to purchasers and prospective purchasers as their 
sole compensation; 

1 b) Omitted from advertisements and newspapers, pamphlets, circulars t~nd 
all other advertising matter utilized by them for the sale of such stock, 
any information conceming those provisions of the aforesaid articles and 
de<"laratlon, which invested the trustees with absolute control of the opera
tlous of the syndicate und its finances, and which allowed them to sell their 
property to the syndicate at prices far exceeding tht-ir coflt to the trusteel., 
and thereafter to cause the sale or transfer of such interests nt such prlcee 
and uuder· such conditions as they might deem advisable; and 
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(c) Concealed from purcha;:ers or prospective purchasers the essential and 
muterial fact tllnt the l:itock offered for sale was the individual stock ot 
said individuals, received by them for properties or royalty interests 
conveyed to 1t; 

With the etl'ect or misleading and deceivlng a substantial portion of the pur· 
chasing public Into believing that 10 per cent of the earnings of the com· 
pany constituted their only comm'sslon or compensation as its trustees, and 
that the stock or units offered for sale were Its property, and Inducing 
them to purchase the same becnuse of and in reliance upon such belief: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. James M. Brinson and Mr. Joltn M. Burkett for the Com
mission. 

Bouldin & Belle, of :Minera.l Wells, Tex., and Baskin, Eastus & 
Greines, of Fort 'Vorth, Tex., for respondents. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent Right Way Uoyalty Syndicate, organized in Texas under 
so-called articles of agreement and declaration of trust, ostensibly for 
the general purpose of dealing in royalty or other interests in oil 
und gas properties, and with principal office and place of business t~t 
Fort Worth, and respondents E. L. Chapman, H. F. Mitchell and 
A. J. Chapman, its trustees, organizers and promoters, and its officers 
us well as its board of trustees, with misrepresenting offerings, ad
vertising falsely or misleadingly, and withholding from purchasers 
und prospective purchasers material and essential facts, in violation 
of the provisions of section 5 of such act, prohibiting the use of un
fair methods of competition in interstate commerce. 

Respondents, as charged, in marketing respondents syndicate's 
securities and as an indueement to purchasers and prospective pur
chasers to buy the same, in its advertisements in newspapers of g~>n
eral circulation, and in its prospectuses, circulars, etc., and thmugh 
its agents and salesmen made "numerous false, misleading and d~>
ceptive statements and other representatiOns of and concerning the 
business, management, operations, properties, prospects, etc., of re· 
spondent syndicate, und concerning the value of said securitie~. all 
of which statements and other representations, and each of them. 
were calculated, have the capacity and tendency, to, and do, mislead 
and decei\'e the said purchasers and prospective purchasers and there
by cause said purc-hasers to purchase said securities." 

Among such false, misleading and deceptive statements and other 
representations, the following are mentioned as illustrative of the 
J!eneral tenor thereof: 
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The false statement that respondent E. L. Chapman was under 
good and sufficient bond for the faithful performance of his duties in 
connection with respondent syndicate. 

That the syndicate had no salaried officers, no advertising expenses, 
no office expenses and paid no commissions to agents or employees to 
sell its securities, and incurred no expenses beyond the 10 per cent 
of its earnings allowed its trustees, which was false, the fact, further, 
being that the expenses referred to included advertising and office 
expenses and office salaries, and that the syndicate and respondent 
individuals paid commissions to agents or employees for selling its 
e.ecurit.ies; and 

That the syndicate paid monthly cash dividends and paid 66 per 
cent cash dividends in 12 months, the fact being that it did not pay 
Inonthly dividends and that funds•or the greater part thereof, dis
tributed to security holders as dividends were not earnings of the 
syndicate. 

Respondents further, as charged, "concealed and withheld at all 
times herein mentioned, and still so conceal and withhold, from the 
aforesaid purchasers and prospective purchasers throughout the 
United States, numerous unusual, material and essential facts and 
circumstances concerning the value of said securities, the business, 
finances, management, operations, holdings, etc., of respondent 
syndicate, which concealing and withholding of said unusual, rna-' 
terial and essential facts and circumstances were calculated and 
intended by respondent persons and respondent syndicate, and have 
the capacity and tendency, to, and did mislead and deceive the said 
purchasers and prospective purchasers into the belief that said 
unusual, material and essential facts and circumstances, and each of 
them, did not and do not exist and respondent persons and respond· 
ent syndicate thereby induced aforesaid purchaser~ to purchase said 
securities." 

Among such practices and circumstances, thus concealed and with
held, the following are mentioned as illustrative: 

That respondent persons had received large sums as individual 
profits in the management of respondent syndicate and other dealings 
therewith; that such profits exceeded the sum of $147,000 and were 
in addition to the sums received a& the trustees so-called 10 per 
cent commission; that they had individually sold interests in oil and 
gas properties to the syndicate at inflated and exhorbitant prices at 
a large profit to themselves individually; and, among other things, 
that under the articles of agreement and declaration of trust no 
certificate holder of the syndicate had any right to manage or control 
any part of the syndicate property and that the trustees had fulJ 
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authority to sell all or any portion thereof for any consideration at 
any time they saw fit.1 

According to the complaint the practices, acts and conduct of 
respondents were all to the prejudice of the public and respondent's 
competitors and unfair methods of competition, within the intent and 
meaning of section 5. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914 (the Federal Trade Commission Act), the Federal Trade 
Commission issued and served upon the respondents its complaint, 
charging them with the use of .unfair methods of competition in 
commerce in violation of the provisions of said act. Thereupon, 
respondents, E. L. Chapman, H. F . .Mitchell, and A. J. Chapman. 
entered their appearances and filed answers. Formal hearing was 
had before an examiner of the Commission ·and thereafter briefs 
were submitted by counsel and the matter having come on regularly 
for decision, and the Commission having considered the record, and 
being advised in the premises, makes this its report in writing and 
states its findings as to the facts and conclusion: 

FINDINGS AS 1'0 THE FACTS 

PARAGR..<\PH 1. Respondents, E. L. Chapman, A. J. Chapman and 
H. F. Mitchell, on December 15, Hl20, caused respondent, Right Way 
Royalty Syndicate, to be organized under and by virtue of so-called 
nrticles of agreement and declaration of trust, for the declared 
purpose of acquiring and dealing in oil and gas properties and 
royalty interests therein. Its authorized capitalization was $500,000, 
divided into 50,000 shares or so-called units or divisional units, each 
of the par value of ten dollars. The individual respondents became 
and at all times hereinafter mentioned were the trustees and officers, 
and constituted the so-called board of trustees of the respondent 
~yndicate, with principal office and place of business at Fort Worth, 
Tex. The so-called articles of agreement and declaration of trust 
contained, among others, the following provisions in substance, 
to wit: 

That no certificate holder of respondent syndicate shall have any right to 
manage or control all or any portion of the respondent syndicate's property; 

• The substance of certain terms of the aforesaid at·tlclea and declaratloDB are 1tated In 
tha " Flndlnga." 
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That said trustees of respondent syndicate shall have full authority to sell all 
or any portion of respondent syndicate's assets for any consideration and at 
any time they may see fit ; 

That any member of the said board of trustees shall in his individual cnpncity 
have the right to sell to respondent syndicate royalty or other interests in oil 
and gas properties at a profit to said member individually; 

That said profit shall be in addition to the commission of 10 per cent to be 
allowed said trustee individually for handling the transaction with respondent 
syndicate; 

That said trustee individually shall receive a commission of 10 per cent of 
the proceeds from the sale of respondent syndicate's assets ; 

That the profits in excess of the par value received from the sale of aforesaid 
securities shall go to the respective trustee, individually, making the said sale; 

That the said bonrd of trustees may at any time increase the authorized 
capital stock of respondent syndicate; 

That the said trustee may at any time dissolve, reorganize, incorporate or 
merge said respondent syndicate. 

PAR. 2. Immediately after the organization of respondent, Right 
Way Royalty Syndicate, respondents, E. L. Chapman and H. F. 
Mitchell, exercised the privilege of selling to respondent, Right Way 
Royalty Syndicate, from time to time, interests in various oil or 
gas properties at prices fixed by themselves as trustees of said re
spondent syndicate and which prices were at all times substantially 
in excess of the prices paid by them for such properties. They also 
initiated and followed the practice, authorized by said articles of 
agreement and declaration of trust, of selling and transferring, at 
a price considerably less than that paid them by the syndicate, or 
causing to be sold and transferred, such properties or some of them 
after a brief period of ownership by respondent, Right Way Royalty 
Syndicate, in most instances to the Mutual Oil Operators, another 
organization also formed under a declaration of trust and of which 
respondent, E. L. Chapman, was trustee. Respondents, E. L. Chap
man and H. F. Mitchell, in the course of such practice sold to the 
respondent syndicate of which they were trustees, 54 various inter
ests in oil or gas properties and received in payment therefor shares 
or units of said syndicate at their par value. All the interests owned 
or purchased by respondent, Right Way Royalty Syndicate, were 
purchased from respondents, E. L. Chapman and H. F. Mitchell. 

PAR. 3. After respondents, E. L. Chapman and H. F. Mitchell, had 
acquired stock or units of the Right Way Royalty Syndicate, as de
scribed in paragraph 2, they thereupon offered for sale and sold such 
stock or units in commerce among the various States of the United 
States, as and for stock or units of respondent, Right Way Royalty 
Syndicate, in competition with individuals, partnerships, corpora
tions and associations selling oil stocks and other securities in com-

651330-30-voL 11--25 
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merce between the States of the United States, by means of and 
through advertisements in newspapers of general circulation, circu
lars and pamphlets which they caused to be transported from Fort 
Worth, Tex., into and through other States of the United States and 
distributed among purchasers and prospective purchasers, containing 
the representations that the Right Way Royalty Syndicate had no 
salaried officers, no advertising expenses, paid no commission agents 
to sell said stock or units and incurred no expense beyond 10 per cent 
of the earnings of the syndicate to the trustees for their services, 
under and by virtue of the articles of agreement and declaration of 
trust. In truth and in fact, such trustees, respondents, E. L. Chap
man and H. F. Mitchell, in pursuance of the privilege of selling their 
various interests in oil and gas properties to the respondent at prices 
far in excess of the cost of such properties to them received within a 
few months after the organization of the syndicate as described in 
paragraph 2 hereof, $150,000 more than the 10 per cent represented 
to the purchasers and prospective purchasers as their sole com
pensation. 

PAR. 4. Respondents, E. L. Chapman and H. F. Mitchell, omitted 
from advertisements and newspapers, pamphlets, circulars and all 
other advertising matter utilized by them for the sale of such stock 
or units any information concerning those provisions of the articles 
of agreement and declaration of trust which invested the trustees 
with absolute control over the operations of the syndicate and its 
finances and which allowed them to sell their properties to the syndi
cate at prices far exceeding their cost to the trustees and thereafter 
to cause the sale or transfer of such interest at such prices and under 
~uch conditions as they might deem advisable. Respondl:'nts also con
cealed from purchasers or prospective purchasers the essential and 
material fact that the stock or units offered for sale was the indi
vidual stock of said respondents, received by them for properties or 
royalty interest conveyed to the syndicate. 

P .AR. 5. The false and misleading statements or representations 
made by respondents, E. L. Chapman and H. F. Mitchell, as de
scribed in paragraph 4, in offering for sale and selling the stock or 
units of respondent, Right Way Royalty Syndicate, and their failure 
to advise purchasers or prospective purchasers of their powers, 
profits and financial advantages in connection with the promotion 
and management of said syndicate and the sale of its units, had the 
capacity and tendency to mislead and deceive and did mislead and 
deceive a substantial portion of the purchasing public into the belief 
that 10 per cent of the earnings of the Right \Vay Royalty Syndi
cate constituted the only commission or compensation of said re
spondents as its trustees, and that the stock or units offered for sale 

• 
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were the property of respondent, Right Way Royalty Syndicate, and 
induced them to purchase such stock or units because of and in 
reliance upon such belief. 

PAR. 6. Respondents, E. L. Chapman and H. F. Mitchell, caused 
certificates of the stock or units of the Right "\Vay Royalty Syndi
cate, when sold, to be transported from Fort \Vorth, Tex., through 
and into other States of the United States to the purchasers thereof. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to 
the facts constitute under the circum!:'tances therein stated, unfair 
methods of competition in interstate commerce, in violation of the 
provisions of an act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes ". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respon
dents, the testimony and evidence and briefs of counsel for the Com
mission and for the respondents, and the Commission having made 
its report stnting its findings as to the facts with its conclusion that 
respondents, E. L. Chapman and H. F. :Mitchell, have violated the 
provisions of an act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes", 

It is n01.tJ ordered, That the respondents, E. L. Chapman and H. F. 
Mitchell, cease and desist from publishing, circulating or distributing, 
in connection with the offering for sale or selling in interstate com
merce, stock or units of respondent, Right Way Royalty Syndicate, 
or of any other corporation, association, or syndicate, magazines, 
prospectuses. phamphlets, newspapers, circulars, circular letters, or 
any other form of printed or written matter containing any false 
or misleading statement of representation concerning the organiza
tion, resources, income, management, profits, progress, or prospect 
of the corporation, assodation, or syndicate, whose stock or units are 
offered for sale or sold, and which does not contain full information 
regarding the powers and privileges of the person or persons engaged 
in the promotion, conduct or management of said respondent, Right 
Way Royalty Syndicate, or such other corporation, association or 
syndicate, and the commission, compensatiou, or any other profit or 
financial advantage derived or to be derived by such person or per-
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sons from or out of the business or property, or at the loss or ex
pense of said respondent, Right Way Royalty Syndicate, or the par
ticular corporation, association or syndicate whose stock or units are 
offered for sale. 

It is further ordered, That the complainant be and the same hereby 
is dismissed as to respondent, A. J. Chapman. 

It is further ordered, That said respondents shall within 60 days 
from the date of the service of this order file with the Commission a 
report setting forth in detail the manner and form in which they 
have complied therewith. · 
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IN TilE MATTER 0:1!' 

DISPATCH PETROLEUM COMPANY, PORTER OAKES 
AND JAMES T. CHILES 

COMPLAINT (SYNOPSIS) 1 FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 261 1914 

Docket 932. 'complaint, Nov. 20, 1922-Decision., .Aug. 19, 19Z7 

Where an individual, in selling shares in a company organized under declara
tion of trust by himself and an associate, to which company the latter trans
ferred oil and gas leases, and the other a " Sucker list ", as agreed between 
them, It having been further agreed that the former should sell the cPm· 
pany's stock to the public and receive 50 per cent of the proceeds as his 
proportion, and that the latter was to be paid from the proceeds of the 
other 50 per cent, $110,000 for and on account of the leases transferred by 
him to the company ; stated and represented in the prospectuses, pamphlets, 
and circular letters published and distributed by him among those prospec
tive purchasers whose names appeared on the aforesaid list, and others, with 
the k·nowledge, consent and cooperation of his said associate that the 
company was earning large profits, was on a dividend paying basis, had 
two producing wells and a program of drilling 40 wells on a tract of 138 
acres, and that the lund was in proven territory where only shallow wells 
would be required to obtain oil, the fact being that the company was at all 
times after its organization Indebted to said associate for the aforesaid 
leases, that so-called dividends distributed by the company consisted of 
money derived either from the sale of its stock, or borrowed by it, that at no 
time was it earning money applicable to payment of dividends, that it did 
not own two producing wells, and had only a seven-eighths Interest in one 
well, which did not produce enough oll to enable It to pay any dividend, and 
had no program tor drllllng 40 wells on the land In question, and that 
such land was not in proven territory; with the effect of misleading and 
deceiving a substantial portion of the public into purchasi11g stock in 
said company in the belief that lt owned two prouuclng wells, earned 
profits. from which it was paying and would pay dividends, and would 
prosecute a program of drllling 40 other wells on land known to be situ
ated in proven territory. 

Held, That such false and misleading advertising, under the circumstances set 
forth, constituted unfair methods of competition. 

Mr. JCJm~.es M. Brinson and Mr. John M. Bwrlcett for the com
mission. 

Burns, 0 hristian, Gum;m &: Gordon, of Fort Worth, Tex., for 
Dispatch Petroleum Co. 

Mr. Oharles S. Moore, of ·washington, D. C., for Porter Oakes. 
Mr. Grady Niblo, of Niblo & Crawford, of Dallas, Tex., for James 

T. Chiles. 
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Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, Dispatch Petroleum Co., a joint stock association or
ganized in Texas under so-called articles of agreement and declara
tion of trust for the purpose of dealing in oil and gas leases, and 
developing and operating oil and gas properties, and with principal 
place of business in "Wichita Falls, and respondents Porter Oakes and 
James T. Chiles, its organizers, trustees, officers, promoters anO\ 
agents, with misrepresenting offerings, advertising falsely or mis
leadingly, and concealing and withholding material and essential 
facts and circumstances, in violation of the provisions of section 5 
of such act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

Respondents, as charged, in their advertising matter in news
papers, prospectuses, circulars, etc., and through their agents and 
salesmen made "numerous false, misleading and deceptive state
ments and other representations of and concerning the organization, 
business, management, operations, properties, earnings, prospects, 
etc., of respondent company, and concerning the value of said stock 
of respondent company all of which statements and other representa
tions, and each of them, were calculated, have the capacity and 
tendency, to, and do mislead and deceive the said purchasers, prospec
tive purchasers and the public, and respondents thereby induced said 
purchasers to purchase said stock." 

Among such false and misleading and deceptive statements and 
representations set forth in the complaint the following may be men
tioned as illustrative: 

That the company was on a dividend paying basis and had paid 
large cash dividends, was operating successfully and earning large 
profits, all of which was false, the fact being, furthermore, that funds 
distributed as dividends were not properly applicable for the pay-
ment of dividends. · 

That the company had two producing oil wells, the fact being that 
only one was producing at the time; and that the company had under 
way a 40-well drilling program on its 138 acre proven shallow prop
erty, the fact being the property was not proven shallow property, 
and that respondents at no time contemplated or carried out a drilling 
program of more than four wells thereon. 

Respondents, furthermore, as charged, concealed and withheld from 
purchasers, prospective purchasers and the public throughout the 
United States "numerous unusual, material and essential facts and 
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circumstances concerning the value of said stock of respondent com
pany, and the business, finances, management, operations, earnings, 
holdings, etc., of respondent company, which concealing and withhold
ing of said unusual, material and essential facts and circumstances, 
were calculated and intended by respondents, have the capacity and 
tendency to, and did mislead and deceive large numbers of said pur
chasers, prospective purchasers and the public into the belief that 
!>aid unusual, material and essential facts and circumstances, and each 
of them, did not, and do not, exist, and respondents thereby induced 
large numbers of said purchasers to purchase said stock of respondent 
company." 

Among the aforesaid facts and circumstances thus concealed and 
withheld, and set forth in the complaint the following may be 
mentioned: 

That respondent company acting through respondent Oakes as its 
eo-called president-trustee, agreed, at about the time of respondent's 
organization, to pay and did pay, from the proceeds of the sale of 
the company's stock, $110,000 to respondent Oakes in his individual 
capacity, in consideration of oil and gas leases and options assigned 
or transferred to the companies, the prices so charged by and paid 
to respondent Oakes individually being inflated, excessive and ex
orbitant; and 

That the "Union Trust Co." of which respondent Oakes claimed 
to be president, and which was so represented by respondents in their 
advertising matter, was at all times since the day of its organization, 
engaged princi}o;;tlly in performing bookkeeping service for fi\'e oil 
concerns a number of which were organized, promoted or managed by 
Faid Oakes, and that said Union Trust Co. was never a financial in
::-:t.itution of recognized standing in its community. 

The aforesaid practices, acts and conduct of respondent were, as 
charged, all to the prejudice of the public and of respondents' com
petitors and constituted unfair methods of competition in commerce 
within the intent and meaning of section 5. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACT~, AND OnDER 

Pursuant to the provisions of an act of Congress (the Federal 
Trade Commission Act) approved September 26, !914, the Federal 
Trade Commission issued and served its complaint upon the .re
spondents, charging them with the use of unfair methods of competi
tion in commerce, in violation of law. 

Thereupon respondents, Porter Oakes and James T. Chiles, filf'd 
their answers, formal hearing was had at whieh said respondents 
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appeared in person and by attorneys, testimony and evidence were 
introduced in support of complaint and upon behalf of respondents, 
and no briefs having been filed either by the attorney for the Com
mission or by respondents within the time prescribed therefor, or 
at all, and this matter having come on regularly for decision and the 
Commission having considered the record and being advised in the 
premises, makes this its report, stating this its findings as to facts 
and conclusion : · 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents, Porter Oakes and James T. Chiles, 
entered into an agreement, in the State of Texas, in September, 1920, 
under and by virtue of which they were to organize by a declaration 
of trust a company to be known as the Dispatch Petroleum Co., with 
assets consisting of certain oil and gas leases to be transferred to it 
by respondent, Porter Oakes, and a mailing list of prospective pur
chasers of stock, usually known and described as a " Sucker's List," 
to be furnished by respondent, James T. Chiles. In pursuance of 
this agreement, they did cause, on September 23, 1920, respondent, 
Dispatch Petroleum Co., to be so organized with a capitalization of 
$200,000, divided into 20,000 shares of a par value of $10 each, with 
place of business and principal office at Wichita Falls, Tex. There
upon respondent, Porter Oakes, transferred the said leases and re
spondent, James T. Chiles, the said" Sucker's List" to said company. 

It was agreed that the stock of the company should be offered for 
sale to the public by respondents acting directly through respondent, 
James T. Chiles, who would be entitled to receive 50 per cent of the 
proceeds therefrom, as his proportion, and that from the proceeds of 
the other 50 per cent, respondent, Porter Oakes, would be paid the 
~urn of $110,000 for and on account of the leases transferred by him 
to the company as aforesaid. 

PAR. 2. Thereupon, respondent, James T. Chiles, with the knowl
edge, consent and cooperation of respondent, Porter Oakes, adver
tised, offered for sale and sold a large amount of the stock of re
spondent company by means of prospectuses, pamphlets, circulars 
and circular letters, which he caused to be distributed among the 
prospective purchasers, in the various States of the United State...:;, 
whose names appeared on said "Sucker's list," and others, in com
petition with persons, partnerships, corporations and associations 
engaged in the sale of stock and securities in commerce among the 
States of the United States. As particular inducements to influence 
said persons to purchase the stock offered them, ostensibly as the 
fitock of respondent, Dispatch Petroleum Co., respondents made the 
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following, among other, false and misleading statements and repre
sentations in the prospectuses, pamphlets, circulars, and circular let
ters published and circulated as aforesaid by respondent, James T. 
Chiles, with the knowledge, consent and cooperation of respondent, 
Porter Oakes: That respondent, Dispatch Petroleum Co., was earn
ing large profits and was on a dividend-paying basis; that it had 2 
producing wells and a program of drilling 40 wells on a tract of 
138 acres; and that such land was in proven territory where only 
!>hallow wells would be required to obtain oil; whereas, in truth and 
in fact, the respondent, Dispatch Petroleum Co., was at all times, 
after its said organization, indebted to respondent, Porter Oakes, 
for the leases transferred to it by him as aforesaid, and the so-called 
dividends distributed by the company consisted of money derived 
either from sale of its stock or money borrowed by it, and the com
pany at no time has been or is now earning money applicable to 
payment of dividends; it did not own 2 producing wells, and had 
only a seven-eighths interest in 1 well, which did not produce 
enough oil to enable a respondent company to pay any dividend, 
and it had no program for drilling 40 wells on said land nor was 
it in proven territory. 

PAR. 3. The above and foregoing false and misleading statements 
and representations had the capacity and tendency to mislead and 
decei"ye, and did mislead and deceive, a substantial portion of the 
public into purchasing the stock of respondent, Dispatch Petroleum 
Co., in the belief that it owned 2 producing wells, earned profits 
from which it was paying and would pay dividends, and would 
prosecute a program of drilling 40 other wells on land known to be 
situated in proven territory. 

PAR. 4. Respondents, Porter Oakes, James T. Chiles, and Dispatch 
Petroleum Co., caused certificates of the stock of the Dispatch Pe
troleum Co., when sold, to be transported from \Vichita Falls, Tex., 
through and into other States of the United States to the purchasers 
thereof. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to 
the facts constitute under the circumstances therein stated unfair 
methods of competition in interstate commerce, in violation of the 
provisions of an act of Congress approved September 26, 1914, en
titled "An act to create a Federal Trade Commission, to define its 
powers and du~ies, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of respond
ents, Porter Oakes and James T. Chiles, the testimony and evidence, 
and having come on regularly for decision and the Commission 
thereupon having made its report stating its findings a,s to the facts 
with its conclusions tha~ respondents, Dispatch Petroleum Co., Por
ter Oakes and James 'I'. Chiles, have violated the provisions of an 
act of Congress approved September 26, 1914, entitled "An act tD 
create a Federal Trade Commission, to define its power,s and duties, 
and for other purposes", 

It is now ordered, That respondent, Dispatch Petroleum Co., its 
officers, agents, and employees, and respondents, Porter Oakes and 
James 'I'. Chiles, as individuals and as officer.s, directors, sharehold
ers, or agents of respondent, Dispatch Petroleum Co., cease and 
desist in connection with offering for sale or selling in interstate 
commerce stock of the Dispatch Petroleum Co., or of any other 
corporation, association or partnership, from publi,shing, circulating, 
or distributing any prospectus, pamphlet, magazine, newspaper, cir
cular, circular letter, or any form of written or printed matter con
taining false or misleading statements or representations to the effect 
that respondent, Dispatch Petroleum Co., or any other corporation, as
sociation or partnership, owns producing oil wells from which it earnl:l 
large profits and is on a dividend-paying basis, or in respect to the 
organization, history, resources, assets, production, income, progress 
or prospects of respondent, Dispatch Petroleum Co., or any other 
corporation, a,ssociation, or partnership, stock of which respondents, 
or either of them, are offering for sale or selling to purchasers or 
prospective purchasers in the various States of the United States. 

It is further ordered, That snid respondents shall, within 60 days 
from the date of the service of this order, file with the Commission 
a report fletting forth in detail the manner and form in which they 
have complied therewith. 
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IN THE MATTER OF 

ROLLER OIL & REFINING COl\IP ANY, INC., H. C. ROLLER, 
G. F. GIBBONS, PERCY C. WILlE AND E. H. DOUD 

COMPLAINT (SYNOPSIS) 1 FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. ri OF AN ACT OF CONGRESS APPROVED SEPT. 26 1 1914 

Docket 963. Complaint, Feb. 1, 1923-Dccision, Auo. 19, 19'21 

Where several individuals, in selling stock in a corporation organized by them, 
falsely represented in prospectuses, pamphlets, circulars and circular letters 
that the corporation owned and controlled oil and gas leases on some 
1,600 acres of land in McLennan County, Tex., on which it was drilling 
a well which was then 2,600 feet in depth, that it enjoyed an income of 
$3,000 a day from well!! situated on land owned by it, and that it was on 
a dividend paying basis, the fact being that it had no interest in such land 
or in any well being drilled thereon, except the rig-ht to acquire it on terms, 
which it neither fulfilled nor attempted to fulfill, owned no land, but 
merely a royalty interest in producing wells developed on certain land, 
averaging as income therefrom only $4,000 a month instead of $3,000 a 
day, and that it was at all times indebted to one of such individuals, its 
president, in the sum of $600,000 or the major portion thereof, for and on 
account of certain royalty interests transferred by him to the company, 
und at no time was on a dividend paying basis or possessed of money ap
plicable to such purpose; with the effect of inducing many persons to 
whom such representations were made, to purchase the corporation's stock 
in the belief that it owned the property so described, had an income of 
$3,000 a day, and was on a dividend basis: 

Held, That such false and misleadin~ advertising, under the circumstances set 
· forth, constituted an unfair method of competition. 

Mr. Jarmes M. Brinson for the Commission. 
Mr. C. S. Bradley, of Groesbeck, Tex., and Mr. A.. B. Rennolds, of 

Mexia, Tex., for H. C. Roller. 
Mr. Joseph "TV. Bailey, jr., of Bailey, Nichels & Bailey, of Dallas, 

Tex., for Percy C. 'Vilie. 

SYNorsrs OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent company, a Delaware corporation with principal office 
and place of business in Mexia, Tex., and respondents Roller, Gib
bons, Wilie, and Doud, its directors, and its president, vice president, 
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treasurer, and auditor, respectively, with misrepresenting offers and 
advertising falsely or misleadingly, in offering and selling shares 
of stock in respondent company to the general purchasing public, 
acting individually and in their official capacities, and in collusion 
with one another, in violation of the provisions of section 5 of such 
act, prohibiting the use of unfair methods of competition in interstate 
commerce. 

Respondents, as charged, in their advertising in newspapers of 
general circulation, in prospectuses, etc., and through agents, sales
men and brokers, made "numerous false, misleading and deceptive 
statements and other representations of and concerning the business, 
financing, management, operations, properties, productions, earnings, 
prospects, etc., of respondent company, and concerning the value of 
said shares of stock of respondent company, all of which statements 
and other representations, and each of them, were calculated, have 
and had the capacity and tendency to, and did mislead and deceive 
the said purchasers, prospective purchasers and the public, and 
thereby respondents induced large numbers of said purchasers to 
purchase said shares of stock of respondent company." 

Among the aforesaid false, misleading and deceptive statements 
and other representations, set forth in the complaint, the following 
may be mentioned as illustrative: 

That the company owns and controls oil and gas leases on 1,604 
acres of land in McLennan County, Tex., on which it is building a 
deep test well, which was false in every respect. 

That the company's income was approximately $3,000 a day de
rived solely from its royalty interests in oil produced from lands 
to which it held the title direct from H. C. Roller, former owner, the 
fact being that it had at no time held title to any such land but had 
acquired from Roller, subject to a vendor's lien for $GOO,OOO, his 
royalty interest in a certain oil and gas lease, respondents' sole pro
ducing property, and from which it at no period derived in excess 
of $5,000 a month ; 

That it was on a dividend paying basis, and had sufficient produc
tion from its own properties to pay large monthly dividends for many 
months to come, the fact being that from its organization it was 
heavily indebted on the purchase price of its only producing prop
erty, and did not have production from its property or earnings or 
profits from which to pay any dividends at all, and did not declare 
or pay any regular monthly dividends. 

The practices, acts and things done by respondents, as charged, 
were all to the J?rejudice of the public and respondents' competitors, 

• 
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and constituted unfair methods of competition in commerce within 
the intent and meaning of section 5. 

Upon the foregoing complaint the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress (Federal Trade 
Commission Act) approved September 26, 1914, the Federal Trade 
Commission issued and served upon all of the respondents except 
G. F. Gibbons, who could not be located, its complaint charging 
them with the use of unfair methods of competition in commerce 
in violation of said act. 

Thereupon, respondents, H. C. Roller, Percy C. Wilie and E. H. 
Doud, entered appearance and filed answer. Hearing was duly 
had, briefs submitted and the matter having come on regularly for 
decision, and the Commission having considered the record and 
being advised in the premises, makes this its report, stating its 
findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. On February 7, 1922, respondent, H. C. Roller, 
G. F. Gibbons, Percy C. Wilie, and one L. vV. Hagg, caused to be 
organized under the laws of Delaware, respondent Roller Oil & 
Refining Co., Inc., with an authorized capital of $3,000,000 divided 
into 3,000,000 shares of the par value of $1 each, for the declared 
purpose of developing leases for oil and engaging in the oil business 
generally. It had a statutory office at 'Vilmington in said State, and 
its principal office and place of business at Mexia, Tex. Respondent, 
H. C. Roller, became, and during the time hereinafter mentioned 
was, president of respondent company, respondent G. F. Gibbons, 
vice president, respondent Percy C. Wilie, treasurer, and said L. W. 
Hagg, secretary. On March 15, 1922, respondent E. H. Doud 
became auditor of respondent Roller Oil & Refining Co., Inc. 

PAR. 2. After its organization, respondents H. C. Roller, G. F. Gib
bons, Percy C. Wilie and said L. W. Hagg, as its officers and direc
tors, caused respondent Roller Oil & Refining Co., Inc., to authorize 
its stock to be offered for sale, and in its name, and ostensibly at the 
mstance and on behalf of said respondent company, the individual 
respondents, acting in conjunction with each other, offered for sale, 
and sold, such stock and transported and delivered the certificates 
therefor, when sold, to purchasers in various States of the United 
States, in competition with persons, partnerships and corporations 

·engaged in the sale of stocks and securities in interstate commerce, 
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PAR. 3. Said respondents offered for sale, and sold, said stock by 
means of advertisements in newspapers of general circulation, pro
spectuses, pamphlets, circulars and circular letters, which they caused 
to be transported into the various States of the United States and 
distributed among purchasers and prospective purchasers of stock>S 
and securities, containing certain false representations, to wit: That 
the respondent Roller Oil & Refining Co., Inc., owned and controlled 
oil and gas leases on 1,60·4 acres of land in McLennan County, Tex., 
on which the company was drilling a well which was then 2,600 feet 
in depth; that said company enjoyed an income of $3,000 per day 
from wells situated on land owned by it; and that it was on a divi
dend paying basis; whereas in truth and in fact respondent Roller Oil 
& Uefining Co., Inc., had no interest in such land or in any well being 
drilled thereon, except the right to acquire it on terms which it neither 
fulfilled nor attempted to fulfill. It owned no land, but merely the 
royalty interest in producing wells developed on certain land, and 
&veraged as income from such source only $4,000 per month instead 
of $3,000 per day. Respondent, Roller Oil & Refining Co., Inc., was 
at all times indebted to respondent, H. C. Roller, in the sum of $600,-
000 or the major portion thereof, for and on account of certain roy
alty interests transferred by him to the company, and at no time was 
1t on a dividend paying basis or possessed of money applicable to 
such purpose. 

PAn. 4. The above and foregoing false and misleading representa
tions had the capacity and tendency to induce and did induce many 
persons to whom they were so made by said respondents to purchase 
the stock of respondent, Roller Oil & Refining Co., Inc., in the belief 
that it owned the property described in paragraph 3 hereof, had an 
income of $3,000 per day, and was on a dividend basis. 

CONCLUSION 

The acts and practices set forth in the foregoing findings as to the 
facts constitute under the circumstances therein stated unfair meth
ods of competition in interstate commerce, in violation of the provi
sions of an act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
8ud duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answers of 
respondents1 IJ. C. Roller, Percy C. Wilie and E. H. Doud, testimony 
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and evidence, and briefs of counsel, and the Commission having 
made its report in writing stating its findings as to the facts, with its 
conclusion that the said respondents have violated the provisions of 
an act of Congress approved September 26, 1914, entitled" An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes", 

It i8 now ordered, That the respondent, Roller Oil & Refining Co., 
Inc., and respondents, H. C. Roller and Percy C. "\Vilie, as officers, 
shareholders or agents of said respondent Roller Oil & Refining Co., 
Inc., or as officers, shareholders or agents in any other corporation, 
association or partnership, or as individuals, do cease and desist 
from directly or indirectly publishing, circulating or distributing 
or causing to be published or distributed in connection with the sale 
or offering for sale in interstate commerce, stocks or securties of said 
respondent, Roller Oil & Refining Co., Inc., or any other corporation 
or association, any magazine, newspaper, pamphlet, prospectus, cir
cular, circular letter, advertisement or any other printed or written 
matter whatsoever containing any false or misleading statement or 
representation concerning the organization, character, history, oper
ation, management, resources, production, assests, earnings or in
come, dividends or prospect of said Roller Oil & Refining Co., Inc., or 
of any other corporation, association, partnership, or persou the 
stock or securities of which they, or either of them, are selling or 
offering for sale in interstate commerce. 

It i8 further ordered, That the proceeding be dismissed as to 
respondents, G. F. Gibbons and E. H. Doud, and that respondents, 
Roller Oil & Refining Co., Inc., H. C. Roller and Percy C. Wilie, 
shall within 60 days from the date of service of this order, file with 
the Commission a report in writing setting for.th in detail the manner 
and form in which they have complieJ. with the order to cea::;e anL! 
desist herein set forth. 

• 
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IN TilE MATTER OF 

C. A. LEITCH MANUFACTURING COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1386. Compl-aint, May 13, 1926-Decision, Sept. f6, 19!7 

Where the words "Natural Lake Asphalt" had for many years come to 
signify and to be understood by the purchasing public as meaning natural 
asphalt obtained from Trinidad Lake in the British West Indies; and 
thereafter a corporation engaged in the manufacture of a roofing paint 
or "fiuid cement," containing no Natural Lake Asphalt, and in the sale 
thereof, labeled its said product as "prepared from a mixture of Natural 
Lake Asphalt and Gllsonite Asphalt • • •," with the capacity and 
tendency to mislead and deceive the purchasing public in respect of the 
composition thereof, and thereby to divert trade from competitors truth· 
fully representing their products: 

Held, That the sale of products labeled as above set forth, constituted an 
unfair method of competition. 

Mr. Alfred M. Ora!Ven for the Commission. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions o:f the Federal Trade Commission Act, the Commission charged 
respondent, a New Jersey corporation, engaged in the manufacture 
and sale of roofing paint and other roofing materials, with factory 
and principal place of business at Lincoln, N. J., with misrepresent
ing product, and misbranding or mislabeling, in violation of the pro
visions of section 5 of such act, prohibiting the use of unfair methods 
of competition in interstate commerce, in that respondent falsely 
described and offered a so-called fluid cement made by it £or roofing . 
purposes, as and for a composition of natural or Trinidad Lake 
asphalt and Gilsonite, with other substances, and falsely so labeled 
the containers thereof in which it delivered the same to its pur
l'hasers, and, when so requested, to the customers of said purchasers, 
who in turn so advertised, described, designated, offered, and sold 
the same, with the capacity and tendency to mislead and deceive and 
with the effect of misleading and deceiving a portion of the purchas
ing public into believing the product in question to consist of mate
rial of higher quality and greater value than the actual ingredients, 
i.e., that it consisted of the" Natural Asphalt" obtained from Trini-
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dad Lake, British 'Vest Indies, long identified by the purchasing 
public by the words" Natural Asphalt" or" Trinidad Asphalt", and 
Gilsonite asphalt, from a natural deposit in the State of Utah, both 
generally known as superior in quality and value to artificial asphalt, 
and with the capacity and tendency to divert and with the effect of 
diverting trade from competitors dealing in roofing paint and other 
roofing material containing natural or Trinidad Lake asphalt or Gil
sonite or both, correctly described, and from those dealing in such 
materials·containing neither; all to the injury and prejudice of the 
public and respondent's competitors. 

Upon the foregoing complaint the Commission made the following 

REPORT, FINDINGS AS TO THE F Am'S, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 
the Federal Trade Commission issued and served its complaint upon 
the repondent, C. A. Leitch Manufacturing Co., charging it with the 
use of unfair methods of competition in commerce, in violation of 
the provisions of section 5 of said act of Congress. 

Respondent having entered its appearance and filed its answer 
herein, hearings were had and evidence was thereupon introduced 
on behalf of the Commission and on behalf of respondent before 
an examiner of the Federal Trade Commission theretofore duly 
appointed. 

The respondent having waived filing of brief and oral argument, 
this proceeding came on for decision, and the Commission having 
duly considered the record and being fully advised in the premises, 
makes this its findings as to the :facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FAai'S 

PARAGRAPII 1. Respondent C. A. Leitch Manufacturing Co. is and 
since 1919 has been a corporation organized, existing and doing 
business under the laws of the State of New Jersey, with its factory 
and principal place of business at Lincoln in said State and with 
an office in the City of New York, State of New York. The respon
dent is engaged and since its incorporation has been engaged in the 
manufacture of roofing paint, also called "Fluid Cement", and in 
the sale and distribution of same from its factory in the State of 
New Jersey in interstate commerce to purchasers in various other 
States of the United States. 
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In the course. and conduct of its business respondent is and has 
been in competition with many other individnals, partnerships and 
corporations likewise engaged in the manufacture of roofing paint 
and the distribution thereof in interstate commerce throughout the 
various States of the United States. 

PAR. 2. Respondent for several years las;t past has placed and does 
now place upon the containers, in which its roofing paint or fluid 
cement is packed, shipped and delivered to its customers, labels upon 
which appear as descriptive of the contents of the containers the 
following statement: 

Prepared from a Mixture of Natural Lake Asphalt and Gilsonite. Asphalt 
combined with other resisting gums und oils and a long staple asbestos tiber. 

PAR. 3. The roofing paint or fluid cement thus advertised, labeled 
and described and sold by respondent as above set forth contains 
no Natural Lake Asphalt, and has never since the year 1922 con
tained any Natural Lake Asphalt. Natural Lake Asphalt is a 
brown to black solid bituminous substance obtained in its natural 
state from Trinidad Lake in the British "\Vest Indies, and the words 
"Natural Lake Asphalt" for many years have signified and have 
been understood by the purchasing public to mean the natural 
asphalt obtained from said Trinidad Lake. 

PAR. 4. The representation and dt>scription of its roofing paint 
or fluid cement by respondent as set forth in paragraph 2 hereof 
is false and misleading and has the capacity and tendency to mis
lead and deceive the purchas;ing public into the belief that the said 
roofing paint or fluid cement contains Trinidad Lake Asphalt when 
such is not the fact, and thus to divPrt trade from respondent's 
competitors truthfully representing their products. 

CONCLUSION 

The practices of the said respondent, under the conditions and 
circumstances described in the foregoing findings, are to the preju
dice of the public and re~poDllent's competitors and are unfair 
methods of competition in commerce and constitute a violation of 
the act of Con[:,rress approved September 2G, 1914, entitled "An act 
to create a Federal Trade Commission~ to define its powe.rs and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent and the evidence introduced, und the Commission having 



C. A, LEITCH MANUFACTURING CO, 389 

388 Order 

made its findings as to the facts and its conclusion that the respond
ent has violated the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes", 

It is now ordered, That the respondent C. A. Leitch Manufactur
ing Co., its officers, agents, and employees do cease and desist from 
representing by means of labels, or by any other means whatever, that 
roofing paint or fluid cement, or any other article offered for sale 
by it, contains as an ingredient Trinidad Lake Asphalt or Natural 
Lake Asphalt; unless such roofing paint, fluid cement or other article 
does actually contain in substantial amount Trinidad Lake Asphalt. 

It is fw·ther ordered, That the respondent, C. A. Leitch Manufac
turing Co., shall within 30 days after the service upon it of a copy 
of this order, file with the Commission a report in writing, setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinbefore set forth. 
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IN THE 1\:IA TTER OF 

FRANK P. SNYDER, TRADING UNDER THE NAME AND 
STYLE OF ALWAYS READY PRODUCTS COMPANY 

COMPLAINT (SYNOPSIS), FINDIKGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

DocTret 1411. Complaint, July !7, 1927-Deoi.!tiOn, Oct. 15, 1921 

Where an individual engaged in producing a solution for use in electric soorage 
batteries, and ln the sale thereof to wholesala and retail dealers, purchasers, 
and members of the consuming public; in advertising the same, 

(a) llepresented and stated that It (1) would Instantly charge batteries, 
would do so in from 20 to 40 minutes, and without the induction of current 
from any other source, and when the batteries were "de<~d "; (2) would 
not injure, overheat or overcharge the battery or freeze; (3) would not 
rot or harm the separators thereof, but would keep the plates free from 
sulphation; ( 4) contained less sulphuric acid than other solutions on the 
market and in commt;m use and cnuscd less deterioration; and (5) in the 
foregoing and in other respects was superior to other solutions, the fact 
being that the solution in question would not charge batteries instantly, or 
at all without the induction of current from some othe~ source, would freeze 
at temperatures frequently prevailing In various parts of the United States 
during the winter months, contained substantially the same amount and 
proportion of sulphuric acid as other solutions on the market and In common 
use, and in other respects produced results not substantially different from 
those of the other solutions; 

(b) Made such statementd In circulars, leaflets, and printed matter describing 
said solution and distributed by him to wholesale and retail dealers and 
members of the consuming public as "Always-Ready battery solution soll'es 
the problem because 1t Is easy to use and comes ready for instant service. 
No longrr is it necessary to charge a buttery for two to four duys oil a 
line. • • • The modem battery Fluid. New life for your battery. 
Charges batteries quickly. No more long charging Oil the line", "Always 
Ready amazes automotive America. Charges batteries while you walt", 
"Remove battery from car, turn It upside down so as to empty all the 
liquid it contains. It is not necessary, but we advise washing the battery 
out with distilled wnter. Refill with 'Always Rl'ady • so that the platf>s are 
completely covered, let stand for ten minutes and if the plates are In even 
fnir condition, the battery wlll be fully charged", "Frequently Always 
Ready wlll completely charge a l:lattery before you actually get it back Into 
the car and wired up " ; 

With the capacity and tendency to mislead and deceive purchasers and dealers 
and cause the same and members ot the consuming public to purchase the 
solution In question In reliance upon the truth of the foregoing statements 
and representations, nnd with the effect of diverting business from and 
otherwise Injuring competitors who do not misrepresent the nature, effect, 
or ingredients of their solutions: 

&00 
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Held, That such false and misleading advertising, under the clrcnmstances set 
forth, constituted unfair methods of competition. 

lllr. E. J. Hornibrook for the Commission. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent individuals, engaged in production of a battery solution 
for use on electric storage batteries, and in the sale thereof to whole
sale and retail dealers, purchasers and members of the consuming 
public among the several States, and with principal place of business 
at 'Villiamsport, Pa., with advertising falsely or misleadingly in 
violation of the provisions of section 5 of such act, prohibiting the 
use of unfair methods of competition in interstate commerce. 

Respondent, as charged, made the following statements, representa
tions and advertisements, among others, concerning his said solution, 
namely, that it would instantly charge batteries, would charge them 
in from 20 to 40 minutes time, without the induction therein of elec
tric current from any other source, would charge them when they 
were " dead," would not injure, overheat or overcharge the batteries, 
would not freeze, would not rot or harm the separators, would keep 
the plates free from sulphation, contained less sulphuric acid than 
other solutions on the market and in common use, caused less deteri
oration than caused by others, and in the foregoing and in other 
respects was superior to such other solutions; and in circulars and 
other matter distributed among whol~sale and retail dealers and the 
consuming public made statements of a similar tenor, such as" Refill 
with 'Always Ready' so that the plates are completely covered. 
Let stand for 10 minutes and if the plates are in even fair condition 
the battery will be fully ·charged," "Always Ready amazes auto
motive America. Charges batteries while you wait"; the fact being 
that the solution in question did not instantly charge batteries, 
would not charge them with electricity without induction of current 
from any other source, would freeze at temperatures frequently pre
vailing in various parts of the United States during the winter, 
contained substantially the same amount in proportion of sulphuric 
acid as other commonly used solutions, and produced results not sub
stantially different from those produced by such other solution. 

Such false, deceptive and misleading statements and assertions, as 
charged, had the capacity and tendency to mislead and deceive pur
chasers and dealers, and to cause them and members of the consum
ing public to purchase respondent's solution in reliance upon the 
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truth of such statements, assertions and representations, and also had 
the tendency and the effect of diverting business from and otherwise 
injuring competitors who do not misrepresent the nature, effect and 
ingredients of their solution. 

Upon the foregoing complaint the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent, Frank P. Snyder, trading under the 
name and style of Always Ready Products Co., on July 27, 1927, 
charging him with the use of unfair methods of competition in com
merce in violation of the provisions of said act, together with notice 
that answer should be filed within 30 days after service of the com
plaint unless extended by the Commission, and with a copy of the 
rules of practice of the Commission as to answers (Rule III). 

Thereupon, this proceeding came on for decision, and respondent, 
having failed to answer within the time required by the rules (which 
has not been extended), or at all, and the Federal Trade Commission 
having duly considered the record and being now fully advised in 
the premises, pursuant to Rule of Practice III, subdivision 3, makes 
this its report, stating its findings as to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Frank P. Snyder, the respondent herein, is an indi
vidual trading under the name and style of Always Ready Products 
Co., with his principal plaoe of business at \Villiamsport, in the 
State of Pennsylvania. He is engaged in producing a battery solu
tion for use in electric storage batteries, and in the sale of such solu
tion to wholesale and retail dealers, purchasers and members of the 
consuming public among the several States. Hespondent causes such 
~olution to be transported from his said place of business to pur
chasers, vendees and others at their respective places of business 
among the several States of the United States. 

PAT. 2. For the purpose of selling the solution so produced, the 
respondent devised and preparrd and now uses certain statements, 
representations, and advertisements concerning said solution, and 
caused and causes the same to be printed, published, distributed, and 
circulated among the several States of the United States. 

PAR. 3. Among the statements, representations, and advertisements 
so made and distributed by rel::pondent concerning said solution and 
its nature and effect, are the following: 
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That said solution will instantly charge electrical storage batteries 
with electric current; that it will charge such batteries in from 20 to 
40 minutes time; that it will so charge such batteries without the 
induction therein of electric current from any other source or in any 
other manner; that it will charge such batteries when the same are 
''dead," that is, when they will no longer produce electric energy; 
that said solution will not injure, overheat, or overcharge said bat
teries; that such solution will not freeze, and that it will not rot or 
harm the separators of such batteries and will keep the plates of such 
batteries free from sulphation; that said solution contains less sul
phuric acid than other storage battery solutions on the market and 
in common use; that respondent's solution causes less deterioration 
in batteries than is caused by the use of other solutions for use in 
electric storage batteries; that in the foregoing and in other respects, 
respondent's solution is superior to other battery solutions upon the 
market and in common use. 

PAR. 4. In the course of his business, as above described, respondent 
prepared certain circulars, leaflets, and other printed productions 

· describing said solution and the nature and ingredients thereof, 
together with assertions regarding the results to be obtained from its 
use. The respondent distributes such circulars, leaflets, and printed 
matter to wholesale and retail dealers and to members of the con
suming public among the several States. In such circulars, leaflets, 
and printed matter, the respondent makes false, deceptive and mis
leading statements regarding such solution and its nature, effect and 
ingredients, and among such statements are the following: 

Always Ready uattery solution solves the pr<•blem because it is easy to use 
and comes ready for instant serrice. No longer Is it nece:ssary to charge a 
battery for two to four <lays on a line. • • • The modern battery fiuld. 
New life for your uuttery. Charges batteries quickly. No more long charging 
on the line. 

Always Ready amazes automotive America. Charges batteries while you 
walt. 

Remove battery from car, turn it upside down so as to empty all the liquid 
It contains. It Is not necessary, but we advise washing the battery out with 
dlstllled water. Refill with Always Heady so that the plates are completely ~:ov
ered, let stand for 10 minutes, and if the plates are ln even fair condition, the 
battery will be fully charged. 

Frequently Always Ready will completely charge a battery before you 
nctnally get 1t back into the car and wired up. 

P .AR. 5. The statements, representations, and advertisements de
scribed in paragraphs 2, 3, and 4 hereof, are false, deceptive, and 
misleading in the following and other respects, viz: 
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Said solution does not instantly charge electric storage batteries 
with electricity; it will not charge such batteries with electricity 
without the induction of current from any other source; f)torage 
batteries in which said solution is used can be charged with electric
ity only by the induction of a current of electricity from a source 
other than said solution; said solution will freeze at temperatures 
frequently prevailing in various parts of the United States during 
the winter months; said solution contains sub,stantially the same 
amount and proportion of sulphuric acid in relation to the other 
contents thereof as other electric storage-battery solutions on the 
market and in common use ; and as regards other assertions herein
above set out, said solution produce,s results not substantially differ
ent from the results produced by other solutions on the market and 
in common use in electric storage batteries. 

PAn. 6. The false, deceptive, and misleading statements, assertions 
and advertisements hereinabove described have the capacity and 
tendency to mi,slead and deceive purchasers and dealers and to 
cause dealers and members of the consuming public to purchase the 
solution produced by the respondent in the belief that such state
ments, assertions and representations are true. Among the competi
tors of respondent are many persons who do not misrepresent the 
nature, effect and ingredients of the solutions prepared and sold by 
such competitors, and the false, deceptive, and misleading statements 
so made by respondent tend to and do divert business from re,spond
ent's competitors, and otherwise injure them. 

CONCLUSION 

That the facts and things done by the respondent, Frank P. 
Snyder, as set out in the above findings as to the facts, constitute an 
unfair method of competition in interstate commerce in violation of 
an act of Congress approved September 26, 1914, entitled "An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission, and the Commission having made its findings as to the facts 
and its conclusion that respondent has· violated the provisions of 
the act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes", 
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Now, therefore, it is ordered, That the respondent, Frank P. 
Snyder, his agents, servants, and employees, cease and desist-

1. From making either in advertisements, circulars, leaflets, or 
other printed form and from representing in any other manner, in 
connection with the sale of the battery solution manufactured by 
him for use in electric storage batteries, any of the following false 
statements, to wit, that such solution will instantly charge electric 
storage batteries with electric current; or that it will charge such 
batteries in from 20 to 40 minutes time; or that it will so charge 
such batteries without the induction therein of electric current from 
any other source or in any other manner; or that it will charge such 
batteries when the same are" dead", that is, when they will no longer 
produce electric energy; or that said solution will not injure, over
heat, or overcharge said batteries; or that such solution will not 
freeze and that it will not rot or harm the separators of such bat
teries, and will keep the plates of such battery free from sulphation; 
or that said solution contains less sulphuric acid than other battery 
solutions on the market and in common use; or that said solution 
causes less deterioration in batteries than is caused by the use of 
other battery solutions on the market and in common use. 

2. From making or using in circulars, leaflets, or other printed 
matter in connection with the advertising or sale of said battery 
solution, the following misleading statements; or other statements 
of similar import. 

No long2r is it necessary to charge a battery for 2 or 4 days on a line. The 
modern battery tl.uid. New life for your battery. Charges butteries quickly. 
No more long charging on a line. Always Ready amazes automotive America. 
Charges batteries while you walt. Remove battery from car, turn it upside 
down so as to empty all the liquid it contains. It is not necessary, but we 
advise washing the battery out with distllled water. Refill with Always 
Ready so that the plates are completely covered. Let stand for 10 minutes 
and if the plates are in even fair condltlon, the battery will be fully charged. 
Frequently Always Ready will completely charge a battery before you actually 
get it back into the car and wired up. 

It is further ordered, That the respondent, Frank P. Snyder shall 
within 30 days after the date of the service upon it of this order, 
file with the Commission his report in writing setting forth in detail 
the manner and form in which this order has been complied with 
and conformed to. 
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IN THE 1\fA TTER OF 

WASHINGTON CEREAL ASSOCIATION, ITS OFFICERS 
AND MEMBERS, OREGON CEREAL AND FEED ASSO
CIATION, ITS OFFICERS AND MEMBERS, AND PRES
TON-SHAFFER MILLING COMPANY 

COMPLAINT (SYNOPSIS), l'INDINOS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 13~5. Oomplaint, Sept. 9, 1925-Decision, Oct. 27, 1927 

Where two associations composed of individuals, partnerships and corporations 
engaged in the milling of grain and/or the wholesaling of flour and other 
cereal products, and of feed and feed stuffs for cattle and poultry, in the 
states of Washington and Oregon, to wholesale and retail dealers, bakery 
and large quantity consumers in the aforesaid and other states and, to
gether with a concern similarly engaged, manufacturing in the aggregate 
over 75 per cent and over 50 per cent, respectively, of the entire anwunt 
of flour produced annually in the two states, and over 60 per cent of the 
flour produced in Washington, Oregon, and Idaho; and the officers, mem
bers and committees thereof; in pursuance of an unlawful combination 
and conspiracy entered into with the intent and effect of suppressing 
comfl()tition in the sale of their products throughout the aforesaid and other 
stateR, and of fixing uniform prices, price levels, discounts, and terms and 
conditions of sale, distribution and delivery of suid products in such ter
ritory, and acting within and through each association, nnd the membership 
thereof; and in conjunction and cooperation with said concern, 

(a.) Agreed upon, fixed and abided by uniform prices, discounts, and terms 
nnd condiUons of sale, distribution and delivery of the products involved 
for and in the territory served by the respective members; 

(b) Agreed to b~form and informed the respective secretaries of contemplated 
changes ln prices, discounts, terms and conditions sullidently in advance 
of the taking etrect thereof to enable them to advise other members of such 
contemplated changes by letters, bulletin~. trlegrams and otherwise in order 
that such members might put said changes into effect; 

(o) Took nction through coi'respondence, association meetings, and their re
spective secretaries to eliminate the changes or rearrange the prices, 
discounts, terms and conditions in a manner agreeable to a,ll ; 

(d) Revl!Jed such uniform prices, discounts, etc., from time to time through 
association meetings and otherwise, but so that they remained uniform; 

(e) Supplied the respective members with lists compiled by the respective secre
taries, of such uniform prices, etc. ; 

(f) Supplied the respective memberships through exchanges by the respective 
secretaries, with copies of the lists of price~>, etc. of the other association: 

(g) Agreed to and did abide by and observe prices, etc. of the other associa
tion in force and applying in its territory when doing business therein; and 
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(h) Reported to their respective secretaries and to one another departures 
from and infractions of the aforesaid uniform prices, etc., and through 
action by the respective secretaries, meetings of the respective associa
tions, and otherwise sought to and did prevail upon the offending members 
to cease from such departures and infractions and thereafter to adhere to 
such uniform prices, etc. ; and 

~Vhere the aforesaid associations and their members, all cooperating together 
and acting in concert, and with the corporation above set forth, and in 
pursuance of the aforesaid conspiracy, 

(i) Held joint meetings to agree upon and fix and did agree upon and fix 
uniform prices, price levels, discounts and terrus and conditions of sale, 
distribution and delivery for their products throughout the territory served 
in the aggregate by the members of both associations 1,1.nd abided by the 
same; 

(J) 1\Iade and issued to each member of each association lists of the aforesaid 
uniform prices, etc., through the joint action of the respective secretaries 
and joint committees of the associations, for the use of all memiJers in 
carrying out their aforesaid joint price agreement; 

(k) Kept one another advised of changes in or revisions of the prices, etc., of 
each association, through exchange of association price lists, and corre
spondence between the respective associations and members, 1n order that 
each association might revise its prices, etc. to correspond to the afMesald 
c!Janges, etc. ; 

(l) Reported to and kept all the members advised of departures from and in
fractions of the aforesaid joint price agreement, and thereupon brought 
pressure to bear upon the offending members through the joint and several 
action of the two associations and their members, to refrain from such 
departures and infractions and adhere to and abide by the joint price agree
ment in the future; and 

(n~) Revised said joint price agreement from time to time through joint meet
ings of the associations and otherwise, but in such manner that the same 
remained uniform in its provisions ; 

With the result of suppressing competition in the sale and distribution of ftour 
and other cereals and feeds and feed stuffs for cattle and poultry in the 
states of Oregon, Washington, Idaho and elsewhere, hindering and ob
structing the free :flow of said products in the channels of interstate trade, 
and denying to dealers and consumers therein those advantages in price 
and otherwise which they would obtain under conditions of normal and 
unobslructed competition in the absence of such acts and practices: 

Held, 1.'hat such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. G. Ed. RowlaJJUi for the Commission. 
Palmer, Davis & Scott, of Washington D. C., and Battle, Hulbert 

& H elsell, of Seattle, "\Vash., for Washington Cereal Association and 
officers and members thereof. 

Mr. II. Stanley HinriclLS, of "\Vashington, D. C., for Globe Grain 
& Milling Co. . 

Mr. J. 0. Allen, of Seattle, Wash., for The Chas. H. Lilly Co. 
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Mr. Robert R. Rankin, of Portland, Oreg., for Oregon Cereal & 
Feed Association and for Preston-Shaffer Milling Co. and association 
officers and members (together with Palnner, D(}fl)ia & Scott, of 
\Vashington, D. C.) 

SYNoPsis OF CoMPLAINT 

Reciting its action i~ the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent \Vashington Cereal Association, respondent Oregon 
Cereal & Feed Association, officers of said associatioos, the members 
thereof, and the Preston-Shaffer Milling Co., a Washington corpo
ration with principal office and a plant in 'Vaitsburg, Wash., and 
also with a plant and place of business in Athena, Oreg., with engag
ing in an unlawful combination and conspiracy affecting distribution 
in commerce of flour, cereal products, feed and feed stuffs, between 
and among the aforesaid and other States, with the intent and effect 
of suppressing competition in the sale of such products in said States 
and of fixing uniform prices, price levels, discounts and terms and 
conditions of sale, distribution, and delivery of said products in such 
territory.1 

The conspiracy charged, in which it is alleged that respondent 
Preston-Shaffer Milling Co. cooperated in carrying out and making 
the same effe.ctive, relates both to intra-association activities and 
inter-association activities, as well as to activities of members of each 
association between themselves, and activities, such as interchange of 
price information, etc., taking place between various members of one 
association and those of the other association. 

Methods charged by the complaint, as used by the associations 
and their members, included the following: 

Agreeing upon, fixing and abiding by uniform prices, discounts1 

terms and conditions of sale, distribution and delivery for the prod· 
ucts concerned in the territory served by the members; 

Informing the secretary of each association, in advance, of con
templated changes in prices, discounts, etc., in order that the mem
bership may be advised by him thereof and put the same into effect, 
and taking action through correspondence between themselves, asso
ciation meetings, and the secretary "to eliminate such changes or 

s According to the complntnt respondent members of the aforesaid associations manu· 
facture, together with the afore~atd Preston-Shalfer Milling Co., " In the case or the 
first-named association, over TIS per cent of the 1!our produced annually In Washington, 
tn the case of the second, over 110 per cent of the entire amount produced annually In 
Oregon, and, together, over 60 per ceut of the entire amount produced In the States ot 
Washington, 01'eion, and Idaho." 
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rearrange such prices, discounts, terms and conditions in a manner 
agreeable to all "; 

Revising the uniform prices, discounts, etc., so that they remain 
uniform, from time to time, through association meetings and other
wise; 

Supplying the membership of each association with price lists 
showing the prices, discounts, etc., and supplying the secretary of 
each association with the price lists of the other association; 

Agreeing to abide and abiding by prices, etc., in force in the 
territory of each association, when a :respondent concern, a non
member of the particular association, does business in the territory 
thereof; • 

Reporting to the secretaries and to each other departures from 
and infractions of the uniform prices, etc., and thereupon seeking 
through the respective secretaries, through association meetings, and 
otherwise, to induce and inducing, the offending members to de
sist from such infractions and thereafter adhere to the fmiform 
prices, etc. ; 

Holding joint meetings of the two associations for the purpose 
of agreeing upon and fixing uniform prices, etc., " throughout the 
territory served in the aggregate by the members of both respondent 
associations " and thereafter abiding and adhering to the uniform 
prices, price levels, etc., so fixed ; 

Keeping the membel'ship of the two associations·advised through 
price lists, of the uniform prices, etc., so agreed upon and also, through 

. exchange of association price lists, through correspondence between 
the association secretaries, and between members of the two associa
tions, of changes in prices, discounts, etc., " in order that each asso
ciation may revise its prices, discounts, terms and conditions to 
correspond to such departures, changes and revisions; and through 
the same means and methods "; 

Reporting to and keeping the members advised of the departures 
from and infractions of the joint price agreements and bringing 
Pressure to bear upon the offending members, through the joint and 
several actions of the two associations and their members to refrain 
from further offending in the matter; and 

Revising such joint price agreements, "but in such manner that 
same remained uniform in its provision " from time to time through 
joint meetings of the association and otherwise; 

"The effect and result of said combination and conspiracy and 
the acts and things done by respondents to carry out and effectuate 
the same, all as hereinabove set out, has been and now is to sup-
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press competition in the sale and distribution of flour and other 
cereals, and feeds and :feed stuffs :for cattle and poultry in the States 
of Oregon, 'Washington, Idaho, and elsewhere; to hinder and ob
struct the free flow of said products in the channels of interstate 
trade, and to deny to dealers in and consumers of said products in 
aforesaid States those advantages in price and otherwise which they 
would obtain under conditions of normal and unobstructed compe
tition and in the absence of above alleged acts and practices of re
spondents. Wherefore, said acts and practices of respondents are 
all to the prejudice of the public, and constitute unfair methods of 
competition in commerce within the intent and meaning of section 
5 of an act of Congress entitled 'An act to create a Federal Trade 
Commission, to define its powers and duties, and :for other purposes,' 
approved September 26, 1914." 

Upon the foregoing complaint the Commission made the following 

• REPOUT, FINDINGs AS :0 THE FACTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served upon 
the respondents above named 2 a complaint, charging them with the 
use of unfair methods of competition in commerce, in violation of 
the provisions of said act, together with notice that answer should 
be filed within 30 days after service of the complaint unless extended 
by the Commissi6n, and with a copy of the Rules of Practice of the 
Commission as to Answers. (Rule III.) 

The respondent, Globe Grain & Milling Co., entered its appearance 
herein and filed an answer setting up, among other things, that it 
had, on November 1, 1923, sold its mill located at Seattle, "\Vash., and 
had not since said date been engaged in the business of manufacturing 
flour in the States of Washington, Oregon, or Idaho. 

Respondent, 1V. F. Jahn & Co., a corporation organized under the 
laws of the State of "\Vashington, has not filed an answer to the 
complaint within the time required by the rules (which has not been 
ex tended) , or at all. 

Preston-Shaffer Milling Co., a corporation organized under the 
laws of the State of Washington, has not filed an answer to the 
complaint within the time required by the rules (which has not been 
extended), or at all. 

Respondents F. B. Burke; Paul Knudson; Albers Bros. Milling 
Co.; Centennial Mill Co.; Coast Trading Co.; Crown Mills; Fisher 
Flouring Mills Co.; Galbraith & Co.; S. E. Hill and J. C. Hill; 

• The various respondents are set forth 111 paragraph 1 of the " Flndlncs." 
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Kenworthy Grain .~ Milling Co.; M. J. Lehman; Magnolia Milling 
Co.; Novelty Mills Co.; Sperry Flour Co.; John B. Stevens & Co.; 
,V, A. Farr; The Charles H. Lilly Co.; F. L. Shaw; A. V. Hemming; 
Columbia Milling Co.; Kerr, Gifford & Co., Inc.; Mason Ehrman & 
Co.; Northern Flour Mills Co.; Portland Flour Mills Co.; Rose City 
Flour Mills; and W.,. usco Warehouse Milling Co., appeared herein 
and .filed an answer, stating that they were unwilling to contest the 
charges set out against them in the complaint, and that they had 
definitely and finally elected to refrain from contesting said charges. 
No other answer or return has since been filed by said respondents. 

Thereupon this proceeding came on for decision, and the Federa] 
Tratle Commission having duly considered the record, and being now 
fully advised in the premises, and pursuant to Rule of Practice III, 
subdivisions 2 and 3, makes this its findings as to the facts and con
clusion: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent Washington Cereal Association is a vol
untary unincorporated association of in~lividuals, partnerships, and 
corporations engaged in the milling of grain and/or the wholesaling 
of flour and other cereal products and of feed and feed stuffs for 
cattle and poultry. Said members are banded together in said Asso
ciation to promote and protect their common interests and business 
affairs. Respondents F. B. Burke and Paul V. Knudsen are, respec
tively, president and secretary of said association, in charge of ad
ministering and conducting its activities and affairs. The members 
of said association are as follows: 

Respondent Albers Brothers Milling Co., a corporation organized 
linder the laws of the State of Oregon, with its principal office and a 
grain-milling plant in the city of Portland, in said State, and with 
a branch office and a grain-milling plant at Seattle, Wash. This 
respondent is also a member of respondent Oregon Cereal & Feed 
Association, as hereinbelow appears. 

Respondent Centennial Mill Co., a corporation organized under the 
laws of the State of ·washington, with its principal office in the city 
of Seattle, in said State, and with a branch office and grain-milling 
plant in the city of Spokane, in said State. This respondent owns 
and controls the following grain-milling enterprises: Tacoma Grain 
Co., with a grain-milling plant at Tacoma, State of 'Vashington; 
Seattle Flour :Mills Co., with a grain-milling plant in the city of 
Seattle, in said State; 'Wenatchee Milling Co., with a grain-milling 
plant at 'Venatchee, in said State; Ritzville Flouring Mills, with a 
grain-milling plant at Ritzville, in 10aid State; 'Vashington Grain & 
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Milling Co., with a grain-milling plant at Reardan, in said State; 
Sprague Roller Mills, with a grain-milling plant in the city of 
Sprague, in said State; and the Columbia Milling Co., with a grain
m~lling plant in the city of Portland, State of Oregon. 

Respondent Coast Trading Co., a corporation organized under the 
laws of the State of Washington, with its place of business in the 
city of Tacoma, in said State. 

Respondent Crown ~fills, a corporation organized under the laws 
of the State of Oregon, with its principal office and a grain-milling 
plant in the city of Portland, in said State, with a branch office in the 
city of Seattle, State of Washington, and with a grain and feed mill
ing plant in the city of Tacoma, State of Washington. This respond
ent is also a member of respondent Oregon Cereal and Food Asso
ciation, as hereinbelow appears. 

Respondent Fisher Flouring Mills Co., a corporation organized 
under the laws of the State of ·washington, with its principal office 
and a grain-milling plant in the city of Seattle, in said State, and 
with a branch office and warehouse, from which it distributes its 
products, in the city of Por~land, State of Oregon. This respondent 
is also a member of the Oregon Cereal & Feed Association, as here
inbelow appears. 

Respondent Galbraith & Co., a corporation organized under the 
laws of the State of Washington, with its place of business in 
the city of Seattle, in said State. 

Respondents S. E. Hill and J. C. Hill, partners, doing business 
under the trade name and style, Hill Cereal Co., with their place 
of business in the city of Tacoma, State of Washington. 

Respondent Kenworthy Grain & Milling Co., a corporation organ
ized under the laws of the State of 'Vashington, with its place of 
business in the city of Tacoma, in said State. 

Respondent M. J. Lehman, doing business under the trade name 
and style, Lehman Dros., with his place of business in the city of 
Seattle, Wash. 

Respondent Magnolia Milling Co., a corporation organized under 
the laws of the State of 'Vashington, with its place of business in 
the city of Seattle, in said State. 

Respondent Novelty Mill Co., a corporation organized under the 
laws of the State of ·washington, with its principal place of busi· 
ness in the city of Seattle, in said State. 

Respondent Sperry Flour Co., a corporation organized under the 
laws of the State of California, with its principal office in the city 
of San Fruncisco, in said State, and with branch places of business 
and grain-milling plants in the cities of Tacoma and Spokane, State 
of W ashing~on, and in the city of Portland, State of Oregon. 
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Respondent John B. Stevens & Co., a corporation organized under 
the laws of the State of Washington, with its place of business in 
the city of Tacoma, in said State. 

Respondent ,V, A. Farr, doing business under the trade name and 
style, Tacoma Feed Co., with his place of business in the city of 
Tacoma, in said State. 

Respondent The Charles H. Lilly Co., a corporation organized 
under the laws of the State of Delaware, with its place of business 
in the city of Seattle, State of Washington. 

Each of said members sell aforesaid commodities to wholesale and 
retail dealers, bakers and other large quantity consumers located at 
points in the States of Oregon, Washington, Idaho, and other States 
of the United Stat€s, and causes said products, when so sold, to be 
transported from their respective places of business into and through 
other Stat€s of the United States to such purchasers located in States 
other than the States from which such shipments are made. 

PAR. 2. Respondent Oregon Cereal & Feed Association is a volun
tary unincorporated association of individuals, partnerships, and cor
porations engaged in the milling of grain andjor the wholesaling of 
flour and other cereal products, and of feed and feed stuffs for cattle 
and poultry. Said members are banded together in said association 
to promote nnd protect their common interests and business affairs. 
Respondents F. L. Shaw and A. V. Hemming are, respectively, presi
dent and secretary of said association, in charge of administering and 
conducting its activities and affairs. This respondent association 
Was formed in the month of November, 1922, to consolidate into a 
single association and take over the activities and affairs of three 
preexisting associations, to wit: The Oregon Feed Dealers & Manu
facturers' Association, the Oregon Cereal Manufacturers' Associa
tion, and the Flour Millers' Association. The members of said pre
existing associations in the aggregate became, and now are, the mem
bers of respondent Oregon Cereal & Feed Association. Said members 
are as follows : 

Respondent Albers Brothers Milling Co., a corporation organized 
under the laws of the State of Oregon, with its principal office and 
grain-milling plant in the city of Portland, in said State, and with 
grain-milling plants and branch places of business in the cities of 
Seattle, Tacoma, and Bellingham, State of 'Vashington. This 
respondent is also a member of respondent Washington Cereal Asso
ciation, as hereinabove appears. 

Respondent Columbia Milling Co., a corporation organized under 
the laws of the State of Oregon, with its principal office and a grain
rnilling plant in the city of Portland, in said State. This respondent 
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is owned and controlled by respondent Centennial :Mill Co., a member 
of respondent Washington Cereal Association, as hereinabove 
appears. 

Respondent Crown Mills, a corporation organized under the laws 
of the State of Oregon, with its principal office and grain-milling 
plant in the city of Portland, in said State, with a grain-milling plant 
in the city of Tacoma, State of Washington, and a branch office in 
the city of Seattle, State of 'Vashington. This respondent is also 
a member of respondent 'Vashington Cereal Association, as herein
above appears. 

Respondent Fisher Flouring Mills Co., a corporation organized 
under the laws of the State of Washington, with its principal office 
and a grain-milling plant in the city of Seattle, in said State, and 
with a branch office and warehouse from which it distributes its 
products in the city of Portland, State of Oregon. This respondent 
is also a member of the respondent Washington Cereal Association, 
as hereinabove appears. 

Respondent Kerr Gifford & Co., Inc., a corporation organized under 
the laws of the State of Oregon, with its principal office in the city 
of Portland, in said State; with a number of grain-milling plants 
located at various points in the State of Oregon, and with branch 
offices in the State of Idaho. 

Respondent Mason Ehrman & Co., a corporation organized under 
the laws of the State of Oregon, with its place of business in the 
city of Portland, in said State. 

Respondent Northern Flour Mills Co., a corporation organized 
under the laws of the State of Oregon, with its principal office in 
the city of Portland, in said State, and with grain-milling plants 
in the cities of Vancouver and Walla Walla, in the State of Wash
ington, and in the city of American Falls, in the State of Idaho. 

Respondent Portland Flour Mills Co., a corporation organized 
under the laws of the State of Oregon, with its principal office and a 
grain-milling plant in the city of Portland, in said State, and with 
a number of milling plants at other points in the States of Oregon 
and Washington. This respondent is owned and controlled by re· 
spondent Sperry Flour Co., a member of respondent Washington 
Cereal Association, as hereinabove appears. 

Respondent Rose City Flour Mills, a corporation organized under 
the laws of the State of Washington, with its principal office in the 
city of Portland, State of Oregon. 

Respondent Wasco Warehouse :Milling Co., a corporation organ· 
ized under the laws of the State of Oregon, with its principal office 
and grain-milling plant in the city of The Dalles, in said State. 
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Each of said members is engaged in the sale of aforesaid com
modities to wholesale and retail dealers, bakers and other large 
quantity consumers located at points in the States of Oregon, 'V'ash
ington, Idaho, and other States of the United States, and causes 
said products, when so sold, to be transported from their respective 
places of business into and through other States of the United States 
to such purchasers located in States other than the State from which 
such shipments are made. 

PAR. 3. Respondent Preston-Shaffer Milling Co. is a corporation 
organized under the laws of the State of Washington, with its 
principal office and a grain-milling plant in the city of Waitsburg, 
in said State, and with a grain-milling plant and place of business 
m the city of Athena, State of Oregon. It is engaged in the milling 
of grain and the sale of cereal products so produced to wholesale 
and retail dealers, bakers and other large quantity consumers located 
at points in the States of Oregon, Washington, Idaho, and other 
States of the United States. It causes said products, when so sold, 
to be transported from its said places of business into and through 
other States of the United States to many aforesaid purchasers 
located in States other than the State from which such shipments 
are made. 

PAR. 4. Those members of the Washington Cereal Association en
gaged in the milling of grain, together with respondent Preston
Shaffer Milling Co., manufacture in the aggregate over 75 per cent of 
the entire amount of flour produced annually in the State of 'Vash
ington. Those members of respondent Oregon Cereal & Feed Asso-

. ciation engaged in the grain-milling business, together with respond
ent Preston-Shaffer Milling Co., manufacture in the aggregate over 
50 per cent of the entire amount of flour protluced annually in the 
State of Oregon. Those members of respondents Washington Cereal 
Association and Oregon Cereal & Feed Association engaged in the 
milling of grain, together with respondent Preston-Shaffer Milling 
Co., manufacture in the aggregate over 60 per cent of the entire 
amount of flour produced nnnually in the States of 'Vashington, Ore
gon and Idaho. 

PAR. 5. For a period of about four yettrs last past, respondent asso
ciations, their officers, members, and various committees, both among 
themselves within their respective organizations and all cooperating 
together, have been and still are engaged in an unlawful combination 
and conspiracy affecting the distribution in commerce between and 
among the States of Washington, Oregon, Idaho, and other States, 
of aforesaid products which they manufacture andjor sell-entered 
into with the purpose, intention and effect of suppressing competi-
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tion in the sale of said products throughout the States of Oregon, 
'Vashington, Idaho, and other States, and of fixing uniform prices, 
price levels, discounts and terms and conditions of sale, distribution 
and delivery of said products in such territory. In order to carry out 
and effectuate said combination and conspiracy and its said purposes, 
respondents have done and still do the following acts and things: 

I 

Each respondent association and its respondent members acting 
within the association, ~t meetings of the association and otherwise. 

(a) Agree upon and fix uniform prices, discounts and terms and 
conditions of sale, distribution and delivery of aforesaid products for 
and in the territory served by such members, and adhere to and abide 
by said prices, discounts, terms and conditions. 

(b) The members agree to and do inform the secretary of the 
association of contemplated changes, in said prices, discounts, terms 
and conditions, at a time sufficiently in advance of the time said con
templated changes shall go into effect, to enable the secretary to, and · 
he does, by letters, bulletins, telegrams and other means, advise the 
other members of said contemplated changes, in order that said other 
members may, and they do, put such changes into effect; and 

(a) Take action through correspondence among themselves, 
through association meetings and through the secretary of the asso
ciation, to eliminate such changes or to rearrange said prices, 
discounts, terms and conditions, in a manner agreeable to all. 

(d) From time to time, through meetings of the association and 
otherwise, revise said uniform prices, discounts, terms and condi
tions, but in such manner that they remain uniform. 

(e) The secretary compiles lists of such uniform prices, discounts1 

terms and conditions, and supplies a copy thereof to each member 
of the association. 

(f) The secretary of each association supplies to the secretary of 
the other association copies of said lists of said prices, discounts, 
terms and conditions, in order that the secretary of the recipient 
association may, and he does, supply copies of such lists to each 
member of the recipient association. 

(g) The members of each association agree to and do, when sell
ing aforesaid products in the territory normally and habitually sup
plied by the members of the other association, abide by and observe 
the prices, discounts, terms and conditions of such other association 
in force and applying to such territory. 

(h) The members of each association report to their secretary and 
to each other departures from and infractions of such uniform 
prices, discounts, terms and/or conditions, and thereupon, through 
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action by their respective secretary, by meetings of the respective 
associations and otherwise, seek to and do prevail upon the members 
so offending to cease from such departures and infractions, and in 
future to adhere to such uniform prices, discounts, terms, and/or 
conditions. 

II 

Respondent associations and their members, all cooperating 
together and acting in concert: 

(i) Hold joint meetings of the associations for the purpose of 
agreeing upon- and fixing, and at such meetings do agree upon and 
fix uniform prices, price levels, discounts and terms and conditions 
of sale, distribution and delivery, hereinafter denominated joint 
price agreement, of said products throughout the territory served 
in the aggregate by the members of both respondent associations, 
and abide by and adhere to said uniform prices, price levels, dis
counts, terms and conditions. 

(j) Through the joint action of the secretaries of respondent as
~ociations and joint committees thereof, make and issue to each 
member of each association lisb~ of such uniform prices, price levels 
and discounts, terms and conditions, which all said members make 
use of by carrying out, abiding by and adhering to said joint price 
agreement. 

(k) Through the ~xchange of association price lists referred to in 
specifications {f) hereof; through correspondence between the secre
taries of respondent association and through correspondence between 
members of each association with members of the other, respondents 
keep each other advised of changes in, departures from, or revisions 
of the prices, discounts, terms and conditions of each association 
referred to in specification (f) hereof, in order that each association 
may revise its prices, discounts, terms and conditions to correspond 
to such departures, changes and revisions; and through the same 
means and methods, 

(l) Report to and keep all the members advised of departures from 
and infractions of said joint price agreement, and thereupon, through 
the joint and several action of respondent associations and their 
members, bring pressure upon the members so offending to refrain 
from such departures and infractions and to adhere to and abide by 
said joint price agreement in the future. 

(m) From time to time, through joint meetings of said associations 
and otherwise~ revise said joint price agreement, but in such manner 
that same remains uniform in its provisions. 

6. Respondent Preston Shaffer Milling Co. was a party to and 
engaged in all of the acts and practices set out in paragraph 5 hereof, 
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and cooperated with and aided and abetted respondent associations 
and respondent members of said associations, in carrying out and 
making effective the aforesaid conspiracy and combination, and still 
is a party to and engages in, cooperates with, aids and abets said 
other respondents in said conspiracy and combination. 

7. The effect and result of said combination and comspiracy and the 
act and things done by respondents to carry out and effectuate the 
same, all as hereinabove set out, has been and now is to suppress 
competition in the sale and distribution of flour and other cereals 
and :feeds and feedstuffs for cattle and poultry in the States of 
Oregon, Washington, Idaho, and elsewhere; to hinder and obstruct 
the free flow of said products in the channels of interstate trade, 
and to deny to dealers in and consumers of said products in the 
aforesaid States those advantages in price and otherwise which they 
would obtain under conditions of normal and unobstructed competi
tion and in the absence of the above alleged acts and practices of 
respondents. 

CONCLUSION 

The practices of the said respondents, under the conditions and 
circumstances described in the foregoing findings, are to the prejudice 
of the public and of respondent's competitors, and are unfair methods 
of competition, and constitute a violation of the act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and cruties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard and considered by the Federal 
Trade Commission upon the complaint of the Commission and the 
record, and the Commission having made its findings as to the facts 
and its conclusion that respondents, with the exception of Globe 
Grain & :Milling Co. have violated the provisions of an act of Con
gress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers and duties, and :for 
other purposes", 

It is now ordered, That respondents, \V a,shington Cereal Associa
tion, its officers and members, F. B. Burke, individua.lly and as presi
dent of said association, Paul V. Knudson, individually and as 
secretary of said association, Albers Bros. Milling Co., Centennial 
Mill Co., Coast Trading Co., Crown Mills, Fisher Flouring Mills 
Co., Galbraith & Co., S. E. Hill and J. C. Hill, partners, doing busi
ness under the trade name and style, Hill Cereal Co., W. F. Jahn & 
Co., Kenworthy Grain & Milling Co., l\f. J. Lehman, doing business 
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under the trade name and style, Lehman Bros., Magnolia Milling 
Co., Novelty :Mills Co., Sperry Flour Co., John D. Stevens & Co., 
'\V. A. Farr, doing business under the trade name and style, Tacoma 
Feed Co., and The Charles H. Lilly Co., members of said associa
tion; and respondents, Oregon Cereal & Feed Association, its officers 
and members, F. L. Shaw, individually and as president of said 
association, A. V. Hemming, individually and as secretary of said 
association, Albers Bros. Milling Co., Columbia Milling Co., Kerr, 
Gifford & Co., Inc., Mason, Ehrman & Co., Northern .Flour Mills 
Co., Portland Flour Mills Co., Rose City Flour Mills, '\Vasco vVare
house Milling Co., members of said association; and respondent 
Preston-Shaffer Milling Co.; their officers, ditectors, representatives 
and agents, acting either independently or as members of the '\V ash
ington Cereal Association, Oregon Cereal & Feed Association, or any 
other association, in the sale and distribution of the products which 
they sell and distribute in interstate commerce, cease and desist 
from: 

(1) Combining, agreeing or cooperating among themselves or with 
or among any of them, or others, either through correspondence, asso
ciation meetings, the secretaries of the said associations, meetings of 
one or more of them, or otherwise, to fix, maintain or control uniform 
prices, discounts, terms and conditions of sale, distribution and 
delivery. 

(2) Exchanging information among themselves or with others re
garding contemplated changes in prices, discounts, terms and condi
tions of sale, distribution and delivery. 

(3) Preparing and distributing among themselves or others of 
lists containing uniform prices, discounts, terms and conditions of 
sale, distribution and delivery which have been agreed upon. 

(4) Agreeing to abide and be governed by the uniform prices, 
discounts, terms and conditions of sale, distribution, and delivery 
agreed upon by either association when selling in the territory of 
that association. 

It u further ordered, That this proceeding as to respondent Globe 
Grain & Milling Co. be, and the same is hereby, dismissed. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of a copy of this order, file with the Com
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist 
hereinbefore set out. 
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IN THE MATTER OF 

CARLTON SOAP CO:MP ANY, INC. 

COl\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 1360. Complaint, Jan. 12, 1926-Decisf.on, No1J. 1~. 1927 

Wbere toilet and bath soaps manufactured in Great Britain had long enjoyed 
widespread popularity, good will and demand among the consuming public 
throughout the United States, and were purchased by many thereof in 
preference to the domestic product; and thereafter a corporation engaged 
in the sale and distribution of toilet and bath soaps named and described 
a soap made for it by an American manufacturer, "British Bath," and 
sold the same to wholesale and retail dealers with said words conspicu
ously impressed upon each cake thereof and in containers resembling in 
general appearance those in which many British-made soaps are offered 
and sold throughout the United States, and bearing in large and con
spicuous letters the phrase and slogan "BRITISH BATH, the bath and 
toilet soap de luxe," for display and sale by them to the consuming publlc, 
thus named, branded, and packed ; with the capacity and tendency to 
mislead and deceive many of the consuming puhllc into purchasing said 
soap as and for an imported British-made product, and to cause many 
dealers so to offer and sell the same, and with the effect of thereby placing 
in the bands of customer dealers the means, with or without further rep
resentations, of misleading the consuming public into purchasing said 
soap as and for a British product, and of diverting business from and 
otherwise injuring the business of competitors dealing in genuine imported 
British soaps and rightfully and truthfully so representing the same, and 
competitors dcallng in domestic soaps and in no wise representing the same 
as imported from Great Britain or any other foreign country: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Charles Melvin Neff and Mr. llenry Miller for the Commis-
sion. 

SYNOPSIS OF COllfPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent, a New York corporation engaged in the sale of toilet and 
bath soaps to retail dealers in various States, and with principal 
office and place of business in New York City, with misbranding or 
mislabeling in violation of the provisions of section 5 of the Federal 
Trade Commission Act, prohibiting the use of unfair methods of 
competition, in interstate commerce in that respondent for about five 
years preceding the complaint stamped in large and conspicuous let-
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ters the designation " British Bath " upon each cake of certain soap 
dealt in by it, and so labeled the containers thereof, together with 
the words "the bath and toilet soap de luxe," notwithstanding the 
fact that said soap was manufactured in the United States and not 
in England, and was not a genuine English soap, long popular 
among the consuming public throughout the United States, among 
whom many believed bath and toilet soaps there manufactured to be 
superior to those made in the United States, and purchased the same 
in preference to the domestic product; with the capacity and tend
ency to mislead and deceive, and with the effect of misleading and 
deceiving many of the consuming public into believing said soap to 
have been manufactured in England and imported into the United 
States, and causing the purchase thereof in such belief, and with 
the effect of placing in the hands of others the instrument and means 
of committing a fraud upon the consuming public, by enabling un
scrupulous dealers to represent, offer, and sell said soap as soap made 
in England, and with the tendency to divert and with the effect of 
diverting business from and otherwise injuring competitors, many 
of whom deal in genuine English soaps, rightfully and lawfully 
represented by them as such, and others of whom deal in domestic 
soaps without in anywise representing the same as manufactured in 
England; all to the prejudice of the public and responuent's 
competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served a com
plaint upon the respondent Carlton Soap Co., Inc., a corporation, 
charging it with the use of unfair methods of competition in com
merce in violation of the provisions of said act. Respondent having 
failed to file an answer to said complaint, hearings were had upon 
due notice to respondent, and evidence and testimony was received in 
support of the allegations of the complaint before a trial examiner 
of the Federal Trade Commission theretofore duly appointed. 

And thereupon, this proceeding came on regularly for decision, 
and the Commission having duly considered the record and being now 
fully advised in the premises, makes this its report, stating its find
ings as to the facts and conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Carlton Soap Co., Inc., is a corporation 
organized in July, 1920, and existing under and by virtue o£ the laws 
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of the State of New York with its principal office and place of busi
ness in the City and State of New York. It has at all times since the 
date of its organization been engaged in the business of selling and 
distributing toilet and bath soaps to wholesale and retail dealers 
throughout the several States of the United States, offering for sale 
and selling its soaps through and by means of traveling salesmen 
who, in respondent's employ, call upon and solicit trade from its cus
tomers and prospective customers throughout the New England, Mid
dle West, Southern, and Pacific Coast States of the United States. 
In carrying on its said business and throughout the conduct thereof 
respondent caused its said soaps when so sold to be transported in 
commerce from its place of business in the city and State of New 
York through and into other States of the United States to the re
spective purchasers thereof in such other States; and in so carrying 
on its said business respondent has been and still is engaged in direct 
active competition with many individuals, partnerships, and other 
corporations similarly engaged in the sale and distribution of toilet 
and bath soaps in commerce between and among various States of the 
United States. 

PAn. 2. Among the toilet and bath soaps sold and distributed by 
respondent among the various States of the United States, as set 
forth in paragraph 1 hereof, was a certain soap named, designated, 
described, and sold by respondent as "British Bath", which soap 
was manufactured for respondent at Camden, N. J., by an American 
manufacturer. Said so-called "British Bath " soap was marketed 
by respondent continuously for more than three years next preceding 
and including the year 1925. Its annual sales thereof amounted to 
approximately 300 gross cakes, which constituted about one-third of 
respondent's total volume of business. The retail prices to the con
sumers of ·said soap ranged from 18 cents to 25 cents per cake. 
Since the latter part of the year 1925 respondent has not marketed 
said so-called "British Bath" soap, but its contract with the manu
facturer under which said soap was manufactured for respondent 
at Camden, N.J., is still in full force and effect. Respondent is in a 
position to resume the sale of said soap at any time, and there is no 
assurance that it will not again indulge in the use of the brand 
"British Bath" in connection with soap not manufactured in Great 
Britain. Each cake of said so-called " British Bath " soap when 
and as sold by respondent bore stamped and embedded therein in 
large and conspicuous letters the words "British Bath", which re
spondent caused to be placed thereon. Respondent also caused said 
soap to be packed in containers, holding 12 cakes each, upon which 
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it caused to be printed in large and conspicuous letters the phrase 
and slogan "BRITISH BATH, the bath and toilet soap de luxe". 
Respondent displayed, offered for sale, and sold said soap stamped 
and packed as above stated to its custo:t;ners, wholesale and retail 
dealers; and in accordance with respondent's intention and in the 
regular course of business said soap was displayed, offered for sale, 
and sold to the consuming public still so stamped, packed, and 
branded and as, and under the name and description of, "British 
Bath " soap. Said packages of respondent's so-called "British 
Bath" soap were similar in general appearance to the typical packages 
or containers in which many British-made soaps are offered for sale 
and sold throughout the United States. 

PAR. 3. Toilet and bath soaps manufactured in Great Britain or 
British-made soaps, have for many years enjoyed widespread popu
larity, good will and demand among the consuming public through
out the United States, many of whom prefer bath and toilet soaps 
manufactured in Great Britain, or British-made soaps, to bath and 
toilet soaps manufactured in the United States. :Many of the con
suming public throughout the United States purchase bath and 
toilet soaps manufactured in Great Britain and imported into the 
United States in preference to bath and toilet soaps manufactured 
in the United States. 

PAR. 4. The use by respondent of the word " British " in naming, 
describing, branding, and labeling its aforesaid soap as set out in 
paragraph 2 hereof was false and had the capacity and tendency to 
mislead and deceive many of the consuming public into, and to 
thereby cause purchasers to buy said soap in, the erroneous belief that 
said soap was British-made soap or soap manufactured in Great 
Britain and imported into the United States; whereas in truth and 
in fact said soap was not a British-made soap or soap manufactured 
in Great Britain but same was, as hereinbefore stated, manufactured 
wholly within the United States and by an American manufacturer. 

PAR. 5. Respondent's use of the word "British" ip. packing, de
scribing, branding, and labeling its soap, as set forth in paragraph 2 
hereof, also had the capacity and tendency to cause many dealers to 
offer for sale and sell said soap to the consuming public as and for 
British-made soap or soap manufactured in Great Britain; and 
respondent thereby placed in the hands of its customer-dealers an 
instrument and the means by which they could, with or without fur
ther representations, mislead the consuming public into purchasing 
said soap as and for British-made soap . 
• PAR. 6. There are among the competitors of respondent referred to 
In paragraph 1 hereof many who dealt in and sold in active competi-
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tion with respondent bath and toilet soaps manufactured in Great 
Britain and imported into the United States and who rightfully and 
truthfully represented said soaps to be British-made or soaps manu
factured in Great Britain. There are also among said competitors 
of respondent many who· dealt in and sold in competition with 
respondent bath and toilet soaps manufactured in the United States 
and who in nowise repx:esented that such soaps were manufactured 
in or imported from Great Britain or any other foreign country. 
The use by respondent of the words "British Bath" in connection 
with its soap manufactured in the United States, as hereinbefore set 
forth, tended to and did divert trade from, and otherwise injured 
the business of, said competitors and were to the prejudice of the 
public. 

CONCLUSION 

The acts and things done by the respondent under the conditions 
and circumstances described in the foregoing findings were to the 
injury and prejudice of the public and respondent's competitors and 
constitute unfair methods of competition in interstate commerce in 
violation of the act of Congress approved September 26, 1!>14, en
titled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the testimony and evi
dence in respect thereto, and the Commission having made its find
ings as to the facts and its conclusion that the respondent has vio
lated the provisions of an act of Congress approved September 26, 
1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes", 

It i8 now ordered, That respondent Carlton Soap Co., Inc., its offi
cers, directors, agents, servants, and employees cease and desist from 
using the word" British" or word or words of similar import, alone 
or in conjunction with the word "bath " or other word or words, in 
describing, advertising, branding, labeling, or otherwise representing 
any soap or similar product sold and distributed by respondent in 
interstate commerce, unless such soap was manufactured in Great 
Britain. 

It is fwrther ordered, That the respondent shall within 60 days after 
the service upon it of a copy of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinbefore 
set forth. 
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IN '£HE MATTER OF 

VfJHOLESALE GROCERS' ASSOCIATION OF NEW 
ORLEANS, ITS OFFICERS AND MEMBERS 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1343. Compl!Unt, .Aug. 6, 191?5-Deci~ion, Nov. 17, 1927 

Wber ~ an association of wholesale grocers; and the officers and members 
thereof; in pursuance of an agreement, understanding, or conspiracy to 
connne distribution of the products dealt in to the so-called regular and 
legitimate channels of trade, L e., manufacturer to wholesaler to retailer to 
consumer, and to prevent irregular and !llegitimate dealers, 1. e., dealers 
doing both a wholesale and retail business, or a retail business only, and 
purchasing enterprises of retail dealer& buying the products concerned in 
wholesale quantities directly from the manufacturer and producer, from so 
obtaining such products, and thereby to supprei!s competition; 

(a) Held meetings for the interchange of information and the discussion and 
adopt! on of plans and measures for the carrying out of their undertaking; 

(b) Notified manufacturers and producers thereof, and itE- purposes, and sought 
to procure and procured many of them to abide by and adhere thereto; 

(c) Sought to compel and compelled many of the aforesaid manufacturers and 
producers, by boycott and threats thereof, and by other means of intimida
tion and coercion, to sell their products only to regular and legitimate 
wholesalers, thereby practically confining their sales to members of the 
association, and to refrain from selling the same to irregular and 1Ileglti
mate dealers : 

(d) Sought and secured names of Irregular and Ulegitimate dealers and re
ported the same to the aforesaid manufacturers and producers, and induced 
anel compelled the same by the means and methods above set forth to cease 
dealing wlth and refuse to open new accounts with such dealers: 

(e) Sought and ascertained instances of sales by said manufacturers and pr~ 
ducers to Irregular and 1Ilegitimate dealers, together with the names of the 
vendees, by means of espionage at wharves, freight stations, warehouses, 
and other places, and sought to compel and compelled them by boycott and 
threats thereof to refrain from selllng and supplying their products to said 
dealers thereafter; anll 

(f) Sought to Induce and Induced and compelled many brokers and agents, by 
abusive language, intimidation, threatened boycott, and other means of 
coercion to refraiu In the future from soliciting busines from and supply
Ing products to inegular and illegitimate dealers, and Induced and com
pelled many of them to urge and advise their principals so to do, many 
of whOm thereafter did so refrain; 

With the result that rertaln outlets In the territory concerned for the direct 
and Immediate sale of groceries by manufacturers and producers in other 
States were clo::<ed; commerce was regulated by eliminating therefrom ~~~ 
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called irregular and illegitimate dealers, and manufacturers and producers 
selling thereto, and by restricting such commerce to those manufacturers 
as would and did abide by and aid the aforesaid plan and limitation; com
petition In such territory wns substantially lessened and suppressed and 
the natural flow of commerce in the channels of interstate trade was ob
structed; and dealers In and consumers of the commodities involved in such 
territory were denied those advantages in price and otherwise which they 
would obtain from the natural flow of commerce in such commodities under 
conditions of free and unobstructed competition: 

Held, That such practices, unf3er the circumstances set forth, constituted unfair 
methods of competition. 

Mr. A. R. Brindley for the Commission. 
McCloskey & Benedict, of New Orleans, La., for respondents. 

SYNOPSis OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged re
spondent 1Vholesale Grocers' Association of New Orleans, a voluntary 
unincorporated association; its officers; and the members thereof, pur
chasing the products dealt in by them from manufacturers and pro
ducers located for the most part in States other than Louisiana 
(which manufacturers and producers in many instances negotiated 
the sale to respondent members and other dealers through bl,'okers 
:md other representatives in New Orleans), and naturally and nor
mally in competition with one another in price and otherwise "but 
for the matters and things hereinafter alleged and set out," and in 
competition with others engaged in the purchase of groceries and 
allied products from the aforesaid manufacturers and producers; 
with uniting in a common course of action and cooperating and con
federating together to confine distribution of groceries and allied 
products in Louisiana and neighboring States to the so-called regular 
legitimate channels of trade, to prevent irregular and illegitimate 
dealers from obtaining supplies directly from such manufacturer!:! and 
producers, and thereby to suppress competition and especially com
petition in price in the aforesaid territory.1 

• According to the complaint "respondents regard and designate the channel of dlstrl· 
button commencing with the manuracturer, 1!owlng thence to the wholesaler, from the 
wholesaler to the retailer, and from the retailer to the consuming public aa the only 
regular and legitimate channel or distribution of aroresald products In which they deal 
and wblch Ia by them regarded and denominated tbe regular and legitimate channel or 
distribution. Channels of distribution originating with the manuracturer which cio not 
ftow through the wholeso.le deo.ler, but go direct to dealers doing both a wholeso.le and 
retall business or a retall business only, and to purchasing entPrprlses ot retail dealorl 
banded together to buy snld products In wholeso.le or jobbing quo.ntltles directly from tbe 
manuracturer and producer, are by rcspondonts regarded and designated u Irregular and 
1llel:1tlmate cbannel! or trade, and aroreaald deniers acquiring goods through 1111ld eo-called 
Illegitimate channels are by resJM)ndent• regarded and designated Irregular and lllegltlmate 
dealer~." 
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"To carry out aforesaid mutual purposes respondents by joint 
action of various respondent members, have done and still do, among 
others, the following acts and things " : 

Hold meetings for the interchange of information and the discus
sion and adoption of plans and measures; 

Notify manufacturers and producers of their purpose and under
take and seek to induce and compel them by persuasion, intimidation 
and coercion, boycott and threats thereof, to refrain from selling to 
Irregular and illegitimate dealers; 

Seek and secure the names of the latter and report the same to 
manufacturers and producers and induce and compel them to refrain 
from dealing with dealers so reported; 

By means of espionage at wharves, stations, and other places seek 
and ascertain instances of sales to irregular and illegitimate dealers 
and bring pressure, as above set forth, upon manufacturers and 
producers to refrain from further sales to said dealers; 

Through their committee advise manufacturers' brokers and agents, 
and induce and compel them, by means of abusive language and other 
means of intimidation and coercion, as above set forth, to refrain 
from further supplying or dealing with objectionable dealers as above 
set forth, and also to advi~e and urge their principals to adopt the 
same course; 

The effect and result of the above alleged acts and things done by 
respondents, as charged by the complaint, "has been and now is to 
close certain of the outlets within aforesaid territory served by re
spondents for the direct and immediate sale by manufacturers and 
producers in other States of groceries and allied products shipped by 
them into said territory; to regulate such commerce by eliminating 
therefrom said so-called irregular and illegitimate dealers and manu
facturers and producers who sell to such dealers, and by restricting 
said commerce to such manufacturers and to such dealers as will, and 
do, abide by, adhere to and aid the plan and limitation of trade 
hereinbefore described; to substantially lessen, hinder, and suppress 
competition in the sale and distribution of groceries and allied prod
ucts in the aforesaid territory served by respondents; to obstruct the 
natural flow of commerce in the channels of interstate trade, and to 
deny to dealers in and consumers of said commodities in said ter
ritory those advantages in price and otherwise which they would 
obtain from the natural flow of commerce in said commodities under 
conditions of free and unobstructed competition; wherefore, said acts 
and practices are all to the prejudice of the public, of respondents' 
competitors and of manufacturers and dealers not complying with 
and adhering to the aforesaid plan and limitation of trade, and con-
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stitute unfair methods of competition in commerce within the mean
ing and intent of section 5 of an act of Congress entitled 'An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes', approved September 26, 1914 '' .. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, entitled "An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes", the Federal 
Trade Commission issued and sorved a complaint upon Wholesale 
Grocers' Association of New Orleans and on each and all of the 
parties named in the complaint and in the caption hereof, and 
charged them with using unfair methods of competition in com
merce in violation of the provisions of said act. Thereupon all the 
respondents named in the complaint and in the caption hereof 1 

entered their appearance by their attorneys, filed their answers to 
the complaint, and admitted certain allegations therein and denied 
other allegations thereof. 

Thereafter the respondents filed herein an amended or supple
mental answer which is as follows: 

No. 1343 

In the matter of Wholesale Grocers' Asso-,Before the Federal Trade 
ciation of New Orleans, Its Officers and Commission, United 
Members. States of America. 

And now before this Honorable Commission, under the above 
entitled and numbered cause, again come the 'Vholesale Growers' 
Association of New Orleans, its officers and members, and particu
larly the individuals referred to in its original answer, and for 
supplemental answer, say: 

"That your respondents, the said ·wholesale Grocers' Association 
of New Orleans, and its officers and members thereof, and the original 
defendants herein impleaded, do hereby formally withdraw the 
original answer by them filed, desire to waive hearing on the charges 
set forth in the complaint, and not to contest the proceeding, and 
hereby formally consent that the Commission may make, enter and 
serve upon your respondents and each of them, an order to cease and 
desist from the violations of the law alleged in the complaint; all 
in conformity to the law in such cases made and provided, and 

• Bee pars. 1 and 2 of lln!llngs for enumeration. 
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agreeably to paragraph 2 of article 3 of the Rules of Practice and 
Procedure before the Federal Trade Commission, as amended June 
30, 1927. Wherefore, they and each of them pray accordingly and 
for general relief." 

The answer of the respondents, as above set out, was thereupon 
regularly considered and understood by the Commission and the 
Commission duly ordred that the respondents be allowed to with-

.draw their original answer in this proceeding, and that such amended 
answer be received and filed and made a part of the record herein 
as the answer of the respondents to the complaint. Thereafter this 
proceeding came on for decision and the Commission, having duly 
considered the record, now makes its report in writing and states 
its findings as to the facts and its conclusions therefrom in con
formity to law. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. ffil.olesale Grocers' Association of New Orleans is 
a voluntary unincorporated association of individuals, partnerships, 
and corporations with their respective places of business in the city 
of New Orleans, State of Louisiana, and is engaged in selling gro
ceries and allied products at wholesale to retail dealers located at 
points in the State of Louisiana and in neighboring States. Said 
members are banded together in said association for the purpose of 
promoting and protecting their common interests and business 
affairs. George P. Thompson, C. W. Mackie, \V. B. Sirera, and 
H. S. Herring are respectively president, first vice president, second 
vice president, and secretary of said association. 

PAn. 2. The following named respond\!nts are the members of said 
association: H. T. Cottam & Co., a corporation organized under the 
laws of the State of Louisiana; Schmidt & Zeigler, Ltd., a corpora
tion organized under the laws of the State of Louisiana; George A. 
Weigand and A. C. St. Mark, partners doing business under the 
trade name and style of G. A. 'Veigand & Co.; J. &. N. Schwabacher, 
a corporation organized under the laws of the State of Louisiana; 
Kohlman Bros. & Sugerman, Inc., a corporation organized under the 
laws of the State of Louisiana; Hugh McCloskey, Joseph McClos
key, and Harry B. McCloskey, partners doing business llllder the 
trade name and style, McCloskey Bros.; S. Pfeifer and A. B. New
man, partners doing business under the trade name and style of 
S. Pfeifer & Co.; H. Lochte & Co., a corporation organized under 
the laws of the State of Louisiana; Weiss-Frank & Co., a corpora
tion organized under the laws of the State of Louisiana; 'Voodward, 
Wight & Co., a corporation organized under the laws of the State 

00133 •-3o-voL 11-28 
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of Louisiana; Charles Dennery, Inc., a corporation organized under 
the laws of the State of Louisiana; Interstate Wholesale Grocers, 
Inc., a corporation organized under the laws of the State of Louisi
ana; A. Adler & Co., Inc., a corporation organized under the laws 
of the State of Louisiana; Goodman-Beer & Co., a corporation or
ganized under the laws of the State of Louisiana; and Albert Mackie 
Co., a corporation organized under the laws of the State of Louisiana. 
Said named members are hereinafter referred to as respondent 
members. 

Respondents Harry Goodman, Harry Hyman, George A. Weigand, 
Charles W. Zeigler, E. J. Domerque, and C. P. Judkins are respec
tively officers of or financially interested in sundry of above-named 
members of respondent association. 

PAR. 3. Respondent members purchase aforesaid products in which 
they deal directly and immediately from manufacturers and pro
ducers thereof located for the most part in States other than the 
State of Louisiana, and said manufacturers and producers ship said 
products when so purchased from their respective places of busi
ness in such other States to respondent members in the State of 
Louisia·na. In many instances said manufacturers and producers 
negotiate sales of aforesaid commodities to respondent members and 
to other dealers located in said territory served by respondent mem
bers, through brokers and other representatives located in said city 
of New Orleans, and who act as agents for said manufacturers and 
producers in the premises. In the course anci conduct of their 
aforesaid respective businesses respondent members but for the mat
ters and things hereinafter alleged and set out would be naturally 
and normally in competition with each other in price and otherwise, 
and are in such competition with other individuals, partnerships, 
and corporations also engaged in the purchase of groceries and allied 
products from aforesaid manufacturers and producers and the re
sale thereof in the State of Louisiana. Respondents regard and 
designate the channel ·of distribution commencing with the manu· 
facturer, flowing thence to the wholesaler, from the wholesaler to 
the retailer, and from the retailer to the consuming public as the 
only regular and legitimate channel of distribution of aforesaid prod
ucts in which they deal and which is by them regarded and denomi
nated the regular and legitimate channel of distribution. Channels 
of distribution originating with the manufacturer which do not 
flow through the wholesale dealer, but go direct to dealers doing 
both a wholesale and retail business or a retail business only, and to 
purchasing enterprises of retail dealers banded together to buy said 
products in wholesale or jobbing quantities directly from the manu-
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facturer and producer, are by respondents regarded and designated 
as irreguJar and illegitimate channels of trade, and aforesaid dealers 
acquiring goods through said so-called illegitimate channels are by 
respondents regarded and designated irregular and illegitimate 
dealers. 

PAR. 4. For a period of about five years last past, respondents have 
united in a common course of action and have cooperated and con
federated together and with each other to confine the distribution of 
groceries and allied products in aforesaid territory served by respond
ent members, to said so-called regular and legitimate channels of 
trade, and to prevent said so-called irregular and illegitimate dealers 
from obtaining groceries and allied products directly from such man
ufacturers and producers thereof, and thereby to suppress competi
tion, and especially competition in price in the sale of said groceries 
and allied products in said territory served by respondent members. 
To carry out such mutual purposes respondents by joint action of 
various respondent members, have done and still do, among others, 
the following acts and things: 

(a) Hold meetings for the interchange of information concerning 
and the discussion and adoption of plans and measures for the carry
ing out of their said undertaking. 

(b) Notify aforesaid manufacturers and producers of said under
taking and its said purposes and seek to and do procure many said 
manufacturers to abide by and adhere thereto. 

(o) By threats of boycott and boycott, and by other means of 
intimidation and coercion, seek to and do compel many aforesaid 
manufacturers and producers to sell the groceries and allied products 
in which they deal only to said so-called regular and legitjmate 
wholesale dealers, thereby practically confining such sales to the 
members of respondent association, and to refrain from selling said 
products to said so-called irregular and illegitimate dealers. 

(d) Seek for and secure the names of so-called irregular and ille
gitimate dealers and report said names to aforesaid manufacturers 
and producers, and by the means and methods in these specifications 
above set out, induce and compel said manufacturers to cease dealing 
with and to refuse to open new accounts with the dealers so reported. 

(e) Through and by means of espionage at wharves, docks, freight 
stations and warehouses of common carriers, and at other places at 
which merchandise is unloaded, discharged, stored and delivered, and 
by and through other means, respondents seek for and ascertain 
instances of sales of said products by said manufacturers and pro
ducers to said so-called irregular and illegitimate dealers, together 
with the names of such vendees, and thereupon by threats of boy-
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cott and by boycott seek to and do compel such manufacturers to 
refrain from selling and supplying said products to said dealers 
in future. 

(f) In the month of January, 1924, a committee composed of 
respondents George P. Thompson, C. ,V. Mackie, W. B. Sirera, 
Harry Goodman, Charles ,V. Zeigler, E. J. Domerque, C. P. Judkins 
and Harry Hyman, acting for and on behalf of respondent associa
tion and its members, called before !said committee many aforesaid 
brokers and other agents of said manufacturers and producers, and 
thereupon by means of abusive language, intimidation and other 
means of coercion, including threats of boycott, sought to and did 
induce and compel many of said brokers and agents to refrain in 
future from soliciting business from, and supplying aforesaid prod
ucts to, said so-called irregular and illegitimate dealers, and induced 
and compelled many of said brokers and agents to urge and advise 
their said principals to refrain in future from selling and supplying 
said products to said so-called irregular and illegitimate dealers, 
with the result that many said principals have since said time 
refrained from so selling and supplying said products. 

(g) Respondents use other cooperative and individual means to 
carry out and make effective their aforesaid undertaking. 

P A.R. 15. The effect and result of the above acts and things done by 
respondents has been and now is to close certain of the outlets within 
aforesaid territory served by respondents for the direct and imme
diate sale by manufacturers and producers in other States of gro
ceries and allied products shipped by them into said territory; to 
regulate such commerce by eliminating therefrom said so-called 
irregular and illegitimate dealers and manufacturers and producers 
who sell to such dealers, and by restricting said commerce to such 
manufacturers and to such dealers as will, and do, abide by, adhere 
to and aid the plan and limitation of trade hereinbefore described; to 
substantially lessen, hinder, and suppress competition in the sale 
and distribution of groceries and allied products in the aforesaid 
territory served by respondents; to obstruct the natural flow of 
commerce in the channels of interstate trade, and to deny to dealers 
in and consumers of said commodities in said territory those advan
tages in price and otherwise which they would obtain from the 
natural flow of commerce in said commodities under conditions of 
free and unobstructed competition. 

CONCLUSION 

The acts, methods, and practices of the respondents as set forth 
in the foregoing findings as to the facts constitute unfair methods 
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of competition in commerce in violation of the act of Congress 
approved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." • 

ORDER TO CEASE AND DESIST 

This proceeding was heard by the Federal Trade Commission upon 
the complaint duly issued by the Commission and on the answer of 
the respondents thereto. Thereupon the Commission made its report 
in writing in which it stated its findings as to the facts and its con
clusion that the respondents have been using unfair methods of com
petition in commerce in violation of the provisions of section 5 of 
an act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes": 

Therefore, it is ordered, That the Wholesale Grocers' Association 
of New Orleans, its officers and members and all other respondents 
named jn the complaint and in the findings as to the facts, and their 
agents, representatives and employees, forthwith cease and desist 
from following a common course of action pursuant to any agree
ment, understanding, combination, or conspiracy among themselvP.s 
or with persons not parties h~reto for the purpose or with the ef
fect, directly or indirectly, of lessening competition .in the course of 
interstate trade or commerce in groceries or allied products by any 
of the following means or methods, viz : 

(a) By holding meetings for the interchange of information con
cerning, and the adoption and discussion of plans and measures for, 
the carrying out the above described undertakings, or similar under
takings; · 

(b) By notifying manufacturers and producers of groceries or al
lied products of such undertakings and their purpose and effect, and 
by seeking to procure or procuring any manufacturers or producers 
to abide by such agreements or undertakings or similar agreements 
or undertakings on the part of respondents or any of them; 

(c) Seeking by boycotts and by other means of intimidation and 
coercion to compel manufacturers and producers of groceries and 
allied products to sell the groceries and products in which they 
respectively deal only to wholesale dealers who are classified by re
spondents or any of them as so-called regular and legitimate dealers 
in groceries and allied products, and seeking to confine sales to the 
members of the respondent association, and seeking to restrain such 
manufacturers and producers from selling their respective products to 
.so-called irregular and illegitimate dealers; 
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(d) Seeking or securing the !lames of so-called jrregular or ille
gitimate dealers in groceries and allied products, and reporting the 
names of such dealers to manufacturers a.nd producers of groceries 
and allied products, and inducing or compelling such manufacturers 
and producers to cease dealing with or to refuse to deal with such 
dealers; 

(e) By espionage at. wharves, docks, freight stat.ions and ware
houses, and at other places at which merchandise is unloaded, dis
charged, stored and delivered, for the purpose of ascertaining sales 
of groceries and allied products by manufacturers and producers 
thereof to so-called irregular and illegitimate dealers, and by threats 
uf boycott or by boycotting, seeking to induce manufacturers to re
frain from selling or supplying such products to such dealers; 

{f) By using any other cooperative, mutual or individual means 
to carry out any of the methods or undertakings herein described 
with the intent or effect of lessening competition in interstate trade 
or commerce in groceries and allied products. 

It is further ordered, That the respondents, within 60 days from 
the date of this order, file with the Federal Tude Commission a re
port in writing stating the manner in which compliance with th:is 
order has been made. 
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IN THE MA 'ITER OF 

MORTON F. BAUM AND MARCUS BAUM, COPARTNERS, 
DOING BUSINESS UNDER THE TRADE NAME AND 
STYLE MICHIGAN SAMPLE FURNITURE CO. 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1150. Complaint, .Apr. 5, 1924-Decision, NO'V. 28, 1927 

Where a firm engaged as retail furniture dealers in the sale and distribution of 
household furniture, and selling their furniture at substantially prevaillng 
retail prices, including the costs and profits of the manufacturers, and of 
the wholesalers from whom they purchased said furniture, as well as their 
own costs anq profit, and neither manufacturing any of such furniture nor 
selling the same direct from factory to consumer, nor eliminating middle
men who customarily participate in the marketing of furniture from manu· 
facturer to retailer, 

(a) Represented, described, advertised, ofrered and sold large quantities of 
furniture made of woods other than walnut, chiefly gumwood, stained and 
finished so as to resemble walnut in general appearance and color, as and 
for walnut, with the effect of causing many of the consuming public to 
purchase the same as and for genuine walnut furniture; and 

(b) Represented in their advertising matter that they were selling their furni
ture at prices substantially lower than prevailing retail prices, and in some 

. Instances at manufacturer's cost, and direct from the manufacturer at 
wholesale prices; 

With the capacity and tendency to mislead and deceive the consuming public 
into purchasing such furniture in reliance upon the truth of the aforesaid 
representations, and with the efrect of so doing in the case of a substantial 
number, and of unfairly diverting trade from competitors engaged in the 
sale of genuine walnut furniture, under truthful representations, competi
tors engaged in the sale of furniture finished to resemble the same, but in 
nowise misrepresented, and competitors engaged in the sale and distribution 
of furniture at prevailing retail prices without representing the same as 
offered at less than such prices or at prices eliminating all profits and equal 
to manufacturing costs only, or as sold and distributed direct from manu
facturer to consumer: 

Held, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Henry Miller for the Commission. 
Mr. SarnueZ J. Houston, of Philadelphia, Pa., for respondent. 

SYNOPSIS OF COMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent individual,1 engaged in the sale of furniture at retail to 

1 See second paragraph o! "Report, Findings,'' etc., below. 
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purchasers in various States, and with place of business in Phila
delphia, with advertising falsely or misleadingly in misrepresenting 
business status or affiliation, and product, in violation of the provi
sions of section 5 of such act, prohibiting the use of unfair methods 
of competition in interstate commerce. 

Respondent, as charged, purchasing the furniture dealt in by him 
from manufacturers and wholesalers and reselling the same to the 
consuming public at a ·profit and at substantially prevailing retail 
prices, made such false and misleading statements and representa
tions in his advertisements in newspapers of general circulation, as 
" Buy direct at wholesale prices," "We represent most of the good 
furniture factories of the country," "This is your chance to get a 
new bedroom suite at the factory cost of manufacturing," with the 
capacity and tendency to mislead and deceive mal}y of the public 
into believing that respondent sold furniture at prices substantially 
below prevailing retail prices, and eliminated the profits of one or 
more middlemen, and in some instances, all profits, and to cause 
many to purchase the same in such belief. 

Respondent further, as charged, in his aforesaid advertisements 
set forth depictions of certain furniture offered by him in connection 
with the word " 'Valnut," in a manner calculated to mislead and 
deceive and with the capacity and tendency of misleading and 
deceiving the public into believing the furniture so depicted, made 
of wood other than walnut, though imitating walnut, to be genuine 
walnut wood. 

The aforesaid alleged acts and p-ractices were, as alleged, all to the 
prejudice of the public and respondent's competitors, of whom there 
are a number of retail dealers selling their furniture at prevailing re
tail prices without in any manner representing the same as offered at 
substantially lower prices or at prices eliminating all profits and 
equaling cost of manufacture only, and of whom there are a number 
dealing in genuine walnut furniture and a number dealing in furni
ture made of other woods and not in imitation of walnut, who do not 
represent the same as made of walnut. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO Tim FACTs, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon respondent :Morton F. Baum, an individual doing 
business under the trade name and style Michigan Sample Furniture 
Co., charging him with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. 
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Answer to said complaint was duly filed by Morton F. Baum and 
Marcus Baum, copartners doing business under the name and style of 
Michigan Sample Furniture Co., as respondents; and it appearing 
that said copartners are the owners and operators of the business of 
said Michigan Sample Furniture Co., Morton F. Baum and Marcus 
Baum entered of record herein their consent and agreement that said 
complaint may be considered as having been amended as ·of the date 
thereof, so that the parties respondent therein shall by its terms be 
"Morton F. Baum and Marcus Baum, doing business under the trade 
name and style of Michigan Sample Furniture Co.," in lieu of 
"Morton F. Baum, an individual doing business under the trade 
name and style Michigan Sample Furniture Co.," and that wherever 
in said complaint the respondent or 1t!orton F. Baum is mentioned 
or referred to, it shall in lieu thereof be considered as mentioning or 
referring to Morton F. Baum and Marcus Baum, copartners doing 
business under the trade name and style Michigan Sample Furniture 
Co.; that wherever in said complaint the business of said Michigan 
Sample Furniture Co. is referred to, it may be considered as the 
business of Morton F. Baum and Marcus Baum; that said complaint 
as amended may be considered as having been duly and legally issued 
by the Federal Trade Commission on April 5, 1924, and to have been 
duly and legally served upon said Morton F. Baum and Marcus Baum 
as parties respondent therein; that said answer filed herein by Morton 
F. Baum and Marcus Baum may be considered as the answer of said 
parties respondent to said complaint as amended, and that the Fed
eral Trade Commission may proceed to final conclusion and issue its 
orders herein upon said complaint as amended. A hearing for the 
taking of testimony was held before an examiner of the Federal 
Trade Commission, theretofore duly appointed, at which hearing a 
stipulation of facts in lieu of testimony, agreed upon by and between 
respondents and the attorney for the Commission, was entered of 
record, whereupon the privileges of filing briefs and presenting oral 
argument before the Commission was waived by counsel. 

And thereupon this proceeding came on for decision; and the Com
mission having duly considered the record and being now fully ad
vised in the premises makes this its findings as to the facts and 
conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents Morton F. Baum and Marcus Baum 
are and have been for more than five years last pn.st copartners trad
ing under the name and style Michigan Sample Furniture Co., and 
rngaged as retail furniture dealers in the business of selling and dis-
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tributing household furniture to the consuming public with their 
salesrooms and place of business in the city of Philadelphia, State 
of Pennsylvania. In carrying on said business respondents solicit 
trll,de from, and offer for sale and sell their furniture at retail to, 
the general consuming public through and by means of advertising 
leaflets, circulars, and advertisements published by them from time 
to time in daily newspapers of general circulation throughout several 
States, and also by means of credit agents, commonly known as pur
chasing agents, who solicit orders for respondents' furniture from the 
consuming public. Respondents cause their furniture, when so sold, 
to be transported in commerce from their said place of business in 
Philadelphia, Pa., through and into other States, particularly the 
States of Delaware and New Jersey, to the respective purchasers 
thereof in such other States; and in so carrying on their business they 
are, and at all times herein mentioned have been, engaged in inter
state commerce, and in direct, active competition with many otber 
individuals, partnerships, and corporations engaged in the business 
of selling and distributing household furniture in commerce among 
the several States and to the consuming public of the States of Penn
~ylvania, New Jersey, and Delaware. Respondents spend annually 
nhout $6,000 in advertising their furniture to the public, and their 
gross annual sales of furniture amount to approximately $85,000. 

PAR. 2. In the course and conduct of their business as aforesaid, 
respondents represented, described, advertised, offered for sale and 
sold large quantities of furniture as and for "Walnut," and thereby 
caused many of the consuming public to believe said furniture to be 
composed of walnut wood, and to buy said furniture in such belief; 
whereas, in truth and in fact, said furniture was not composed of 
walnut wood, but was made of woods other than walnut, chiefly 
gumwood, stained and finished so as to resemble walnut in general 
appearance and color. 

PAR. 3. In the course and conduct of their business respondents 
also represented to their customers and prospective customers, through 
their aforesaid advertising matter, that they, the respondents, were 
selling their said furniture at prices substantially less than prevail
ing retail prices, and in some instances, at prices equal in amount to 
the cost of manufacturing said furniture; that they were selling and 
distributing their furniture direct from the manufacturers thereof at 
wholesale prices, whereas, in truth and in fact, respondents sold said 
furniture at retail prices substantially the same as the retail price 
prevailing in the trade for furniture of the kind and quality similar 
to the furnittire dealt in and sold by respondents; and respondents' 
prices included the costs and profits of the manufacturers and the 
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wholesalers from whom respondents purchased their furniture as well 
as the cost and a profit to respondents. Respondents did not manu
facture any of their furniture, and the sale and distribution of their 
furniture was not direct from factory to consumer and did not elimi
nate the middlemen who customarily participate in the marketing of 
furniture from the manufacturer t.o the retailer. 

PAn. 4. The representations made by respondents, as set forth in 
paragraphs 2 and 3 hereof, were misleading, and had the capacity and 
t~ndency to mislead and deceive the consuming public into the belief 
that said representations were and are true in fact, and thereby to 
cause persons to purchase said furniture in such erroneous belief; and 
in fact misled and deceived a substantial number of persons into 
purchasing their furniture in the belief that such representations were 
true. 

PAR. 5. There are a number of competitors of respondents men
tioned in paragraph 1 hereof who sell and distribute their furniture 
in interstate commerce at prevailing retail prices, and who do not 
in any manner represent that they offer for sale and sell their furni
ture at prices substantially less than prevailing retail prices, or at 
prices eliminating all profits and equal to the costs of manufacturing 
only, or that their furniture is sold and distributed direct from manu
facturer to consumer. There are also inany competitors of respond
ents who sell walnut furniture truthfully represented as walnut, and 
also many who sell furniture finished so as to resemble walnut but 
who in no wise represent that said furniture is, in fact, made of 
walnut. Respondents' above-mentioned acts and practices tend to 
and do unfairly divert trade from said competitors and are to the 
prejudice and injury of the public. 

CONCLUSION 

The acts and things done by respondents under the conditions and 
circumstances described in the foregoing findings are to the injury 
and prejudice of the public and respondents' competitors and are 
unfair methods of competition in interstate commerce, and constitute 
a violation of the act of Congress approved September 26, 1914, 
entitled "An act to create a Federal TraJe Commission, to define its 
powers and duties, and for other purposes". 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission as amended by stipulation 
of respondents, the answer of respondents thereto, the testimony and 
agreed statement of facts, and the Commission having made its find-
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ings as to the facts with its conclusion that respondents have violated 
the provisions of the act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes", 

It is now ordered, That respondents Morton F. Baum and Marcus 
Baum, their agents, representatives, servants, and employees, cease 
and desist in connection with the sale and distribution of furniture 
in interstate Commerce: 

(a) From advertising, labeling, describing, offering for sale, and 
selling as " walnut " any such furniture the exposed parts of which 
consist, in whole or in part, of wood other than walnut. 

(b) From falsely or misleadingly representing in any manner 
whatsoever that respondents are the manufacturers of any such fur
niture, or that any such furniture so sold comes directly from the 
manufacturer to the purchaser, or that the sale price of any such 
furniture is the wholesale price thereof or is only equal to the cost of 
manufacturing same. 

It is further 01•dered, That respondents Morton F. Baum and 
Marcus Baum shall, within 60 days after the service upon them of 
a copy of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have 
eomplied with the order to cease and desist hereinbefore set forth. 
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IN THE MATTER OF 

SCHOOL OF APPLIED ART 

COl\IPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEO. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19H 

Docket 1485. Complaint, Oct. 19, 1927-Decision, Nov. 28, 1927 

Where a corporation engaged in conducting a correspondence school in applied 
art; in its advertisements, correspondence, and business literature, 

(a) Represented that it would give a special or extra discount of 20 per cent 
from the regular price of any of its courses to pupils enrolling within 
a stated limited time, the fact being that the purported reduced prices 
were its regular, usual prices; and 

(b) Represented that it would give free of charge to pupils taking any of lts 
courses of instruction, an artist's outfit of tools, materials and appliances, 
to be used in connection with its courses of instruction, and to pupils 
completing its courses, a set of instruction books covering and relating 
to the same, tht> fact being that in both cases the price of the outfit and 
books was included in the price demanded and received by it for its 
said courses; 

With the capacity and tendency to cause many of the public to subscribe for 
and purchase its courses in reliance upon the truth of the aforesaid repre
sentations, and to take its courses in preference to those of competitors, 
who do not make misrepresentations as to reductions in prices or the 
giving of outfits of tools and appliances, books or other things, with their 
courses, free of charge, and thus to divert business from and otherwise 
injure and prejudice such competitors: 

Held, That such practices, under the circumstances set forth, constituted 
unfair methods of competition. 

Mr. Alfred M. Cr{UI)en for the Commission. 

SYNOPSIS oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, a Michigan corporation, engaged in giving courses of 
instruction in applied art by correspondence through the mail, and 
with principal office and place of business in Battle Creek, with adver
tising falsely or misleadingly in misrepresenting prices and in offer
ing falsely as free, commodities or services charged for in price de
manded, in violation of the provisions of section 5 of such act, pro
hibiting the use of unfair methods of competition in interstate 
commerce. 
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Respondent, as charged, caused to be set forth in its advertise
ments, correspondence and business literature, false and deceptive 
statements and representations that it would give a special discount 
of twenty per cent from the regular price of any of its courses to 
pupils enrolling therefor in a stated limited time, would give free 
of charge to pupils taking any of its courses " an artist's outfit of 
tools, materials and appliances to be used in and about pursuing the 
courses of instruction taken", and that upon completion of any of 
such courses, it would give to the pupil free of charge a set of instruc
tion books relating to the course so completed, the fact being that 
the prices at which it sells its courses, after deducting the purported 
discounts, are its regular prices, and that the outfits and instruction 
books represented as given free are included in the regular price 
for the course. 

Such statements and representations, as alleged, had the capacity 
and tendency to cause many of the public to subscribe for and pur
chase its courses in reliance upon the aforesaid representations and 
to cause many of the public to subscribe for and purchase said courses 
in preference to those of competitors, who do not make such represen
tations, and thus to divert business from and otherwise to injure and 
prejudice such competitors; all to the prejudice of the public and 
respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes", the 
Federal Trade Commission issued and served its complaint upon 
the respondent, School of Applied Art, a corporation, charging it 
with the use of unfair methods of competition in commerce in viola
tion of the provisions of section 5 of said act. 

Respondent filed its answer to the complaint and in said answer 
states that it waived hearing on the charges set forth in the com
plaint and refrained from contesting the proceeding. 

Thereupon this proceeding came on for decision, and the Federal 
Trade Commis,sion having duly considered the record and being 
fully advised in the premises, pursuant to subdivision (2) of Rule 
III of the Rules of Practice heretofore adopted by the Commission, 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 



SCHOOL OF APPLIED ART 433 

431 Findings 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation organized under the 
Jaws of the State of Michigan with it,s principal office and place of 
business in the city of Battle Creek in said State. It is engaged in 
the business of giving courses of instruction in applied art by corre
spondence through the mail to persons hereinafter referred to as 
pupils residing at points in various States of the United Stat~. 
In the course of its said business and in order to secure pupils there
for respondent causes advertisements to be inserted in magazines, 
periodicals and other publications of general· circulation throughout 
the United States and in various sections thereof and sends to pros
pective pupils booklets, pamphlets, leaflets, and other like business 
literature describing its said courses of instruction and ,setting forth 
the prices for same and the conditions under which same are offered. 
Upon securing pupils through said means for its said courses of 
instruction respondent send.s by mail from its said place of business 
in the city of Battle Creek, Mich., to such pupils at their respective 
places of residence in various States of the United States written 
lessons, instructions, and textbooks to be used by said pupils in and 
Rbout pursuing and .studying said courses of instruction, in consider
ation of which said pupils pay and remit to respondent certain 
agreed sums of money. In the course and conduct of its said busi
ness respondent is in competition with other individuals, partner
ships and corporations also engaged in giving courses of in.struction 
in applied art and in other arts, sciences and branches of knowledge 
by correspondence through the mails. 

PAR. 2. In its aforesaid advertisements, correspondence, and busi
ness literature respondent causes to be set forth false, misleading and 
deceptive statements and representations to the effect: 
· (a) That respondent will give a special or extra di.scount of 20 
per cent from the regular price of any of its said courses to pupils 
enrolling for any such course within a stated limited time. In truth 
and in fact said purported less prices at which said courses are thus 
offered are the regular prices of respondent's said courses, respec
tively, and said regular prices never have been and are not now 
greater in amount than said purported reduced prices. 

(b) That respondent will give free of charge to pupils taking any 
of respondent's said courses of instruction an artist's outfit of tools, 
materials and appliances to be used in and about pursuing the courses 
of instruction taken. In truth and in fact said outfit is not given 
free of charge by respondent to its pupils but the price of said 
outfit is included in the price demanded and received by respondent 
for each of its said courses of instruction, respectively. 
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(c) That upon completion of any of respondent's said courses of 
instruction respondent will give to the pupil free of charge a set of 
instruction books covering and relating to the course of instruction 
so completed. In truth and in fact said set of books is not given by 
respondent to the pupil free of charge but the price of such set of 
books is included in the price demanded and received by respondent 
for each of its said courses of instruction, respectively. 

PAR. 3. Aforesaid false and misleading statements and representa
tions concerning its said courses of instruction all as in paragraph 
2 hereof set out have the capacity and tendency to cause many of the 
public to subscribe for and purchase respondent's said courses in the 
belief that said representations are true. 

PAn. 4. There are among competitors of respondent referred to 
in paragraph 1 hereof many who do not, like respondent, make false 
and misleading statements and representations to the effect that the 
prices charged for said competitors' courses of instruction are reduced 
prices when such is not the case, or that said competitors give free 
with their said courses of instruction outfits of tools and appliances, 
books or other things when such is not the case. Respondent's acts 
and practices as found in paragraph 2 hereof have the tendency and 
capacity to cause many of the public to subscribe for and purchase 
respondent's said courses of instruction in preference to the courses 
offered by said competitors. Respondent's said acts and practices 
thus tend to divert business from and otherwise to injure and preju
dice said competitors. 

CONCLUSION 

The practices of the said respondent under the conditions and cir
cumstances described in the foregoing findings are to the prejudice 
of the public and respondent's competitors and are unfair methods 
of competition in commerce and constitute a violation of the pro
visions of the act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been considered by the Federal Trade 
Commission and the Commission having made its findings as to the 
facts and its conclusion that respondent has violated the provisions 
of the act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes "; 

It is now ordered, That the respondent, School of Applied Art, 
its officers, agents, and employees do cea~e and desist: 
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(1) From representing in advertisements, correspondence, or other
w,ise that respondent's courses of instruction or any of them are of
fered. at a less price than the price therefor which the respondent 
usually receives, when such is not the fact; or, in any manner mis
representing the regular and usual price of any such course of in
struction. 

(2) From representing in its advertisements, correspondence or 
otherwise that respondent gives or will give free of charge tools, ap
pliances, books or other articles when in fact such articles are regu
larly included in the price of a course of instruction. 

It is further ordered, That the respondent, School of Applied Art, 
shall within 30 days after the service upon it of a copy of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with the order to cease 
and des,ist hereinbefore set forth. 

65133°--30--VOL 11-29 
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IN THE MATTER 01!' 

LEROY A. KLING, JOHN E. WEDDELL, WILLIAM R. DUR
GIN, CECIL WIDDEFIELD, COPARTNERS DOING BUSI
NESS UNDER THE TRADE NAMES AND.STYLES DR. 
EAGANMANUFACTORY,DR.S.J.EAGAN,DR. EAGAN 
LABORATORY, PHARMACEUTICAL PRODUCTS, I.TD.; 
KLING-GIBSON COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 

VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1352. Complaint, Oct. !3, 1925-;Decis-ion, Dec. 16, 1927 

Wbere a firm engaged in the sale or toilet preparations, purchased by It from 
manufacturers who prepared and compounded the same according to their 
own formulre, and neither associated in any way in the conduct of its 
business with a physician, nor OI.X'rating any factory or laboratory what· 
soever, and doing business under the trade names and styles "Dr. Eagan 
Manufactory", "Dr. S. J. Eagan", "Dr. Eagan Laboratory" and "Pharma· 
ceutical Products, Ltd."; and a corporation engaged In the preparation 
and publication of its advertising, and in extending it financial aid, and 
sharing in its profits; In advertising said preparations in booklets, leaflets, 
trade literature, magazines, and periodicals of general circulation, 

(a) Featured the aforesuld trade names; 
(b) False.Jy represented such preparations as made in accordance with the 

private formula of a Dr. S. J. Engan, represented as a person of great 
ablllty, experience, and standing In his profession, and as compouuded in 
their factory and laboratory under his direct supervision; 

(o) Falsely represented, among other things, that certain gloves offered and 
sold as "Dr. Eagan's Mngic Gloves", were medicated with a marvelous 
solution prepared by such doctor and whitened, softened, etc., the bands 
through one night's wearing, and were renewed as to their aforesaid 
alleged virtues through the application thereto of a solution nnmed by 
them "Rl'medlcator ", and made false and misleading represen!atluns 
of a similar tenor concerning preparations respectively des!gnatPd us 
"Dr. Eagan's Hand Tissue Builder", and "Dr. Eagan's Skin Whitener"; 

(d) Represented that their "Dr. En gun's Medicated Soap" contained thP Fmme 
Ingredients ns the gloves and skin whitener, and that their "Farlal 
Fllm" contained "Neoplasma ", worth $5,000 a pound, and ndrenulin, 
or a similar value, and that said facial film when applied to the 1'aee 
would, within a few hours or minute!>, remove all wrinkles, blemishes, 
traces or age, etc., and renovate the face to a condition of youthful beauty 
by rebuilding the skin structure, and flesh beneath, the fact being that 
the first-named product contained no medicament whatsoever, that tbe 
so-called "Neoplasma" was purely fictitious, that n<lrennlin was worth 
about $16 a pound, and that said :tnclal film would not produce the 
results claimed for lt; and 



DR. EAGAN" MANUFACtORY ET AL. 437 

4313 Complaint 

(e) Represented that their "Dr. Eagan's Lotion Depilatory" would remove all 
llalr and truces thereof from the body by a process of dissolving the 
same, and contained no sulphide or other harming drug, the fact being 
that it only temporarily removed hair down to the surface of the skin 
nnd that the principal and active agent thereof was sulphide of hydrogen; 

With the intent to deceive and defraud the public and induce the purchase of 
snld preparations in reliance upon such assertions and representations, 
and with the effect of so doing, and of diverting business from and other
wise injuring and prejudicing competitors engaged in the sale of toilet 
articles to dealers and the consuming public, without In any wise mis
representing their origin, or nature or the results to be obtained from the 
use thereof: 

Beld, That such practices, under the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Henry Miller for the Commission. 
McCormick, Kirkland, Patterson & Fleming, o£ Chicago, Ill., 

and Mr. Vernon W. Van Fleet, of Washington, D. C., for respond
ents. 

SYNOPSIS OF CoMPLAINT 

Reciting its action in the public interest pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent partners, engaged in the sale of cosmetics and other toilet 
preparations, and respondent !(ling-Gibson Co., an Illinois corpora
tion, with principal office and place of business in Chicago, and en~ 
gaged in the preparation and publication of the aforesaid firm's 
advertising (in addition to being guarantor of its credit and asso
ciated with it otherwise through financial aid and a share in its 
profits), with advertising falsely or misleadingly in misrepresenting 
the composition and nature of the preparations advertised and with 
using misleading trade name, in violation of the provisions of section 
5 of such act, prohibiting the use of unfair methods of competition in 
interstate commerce. 

Respondents, as charged, doing business, in the case of the partner
ship, under such trade names and styles as "Dr. Eagan Manufac
tory," "Dr. J. S. Eagan," and "Pharmaceutical Products, Ltd.," 
featured such names in all their advertisements, together with numer
ous false, fraudulent, and misleading statements and representations 
~oncerning their products, with the intent of deceiving and defraud
lng the public and inducing the purchase of the articles advertised by· 
them in reliance upon such assertions and representations. 
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Said statements and reprerentations, included, among others, the 
following: 

That all of the preparations, with the exception of one, were manu
factured in accordance with a private formulre of a purported 

• Dr. S. J. Eagan, represented as a physician of great ability, high 
standing, etc., and were compounded in the factory and laboratory 
operated by them, und_er said doctor's direct supervision, the fact 
being that no physician was connected in any way with respondent's 
business and that respondents operated no factory or laboratory, but 
purchased the articles dealt in by them from the manufacturers, who 
prepared the same according to their own formulro and not in accord
ance with those of any physician. 

That "Dr. Eagan's Magic Gloves" were medicated with a marvel
ous solution, and when worn for one night would beautify and 
wh1ten the hands, etc., the fact being that they were not medicated 
and would not produce the results claimed. 

That a solution furnished with the gloves, and termed "Rcmedi
cator," would, when applied thereto, remedicate the same so as to 
produce the results set forth in the first instance, the fact being that 
such solution would not impart any medicament whatsoever or cause 
the gloves to produce any such effects. 

That "Dr. Eagan's Hand Tissue Builder" was a deep tissue builder 
rich in tissue nourishing properties, which would build up the hand, 
round out the contours thereof, etc., the fact being that it would not 
produce any of the aforesaid results. 

That "Dr. Eagan's Skin Whitener " would remove all signs of tan, 
freckles, etc. 

That "Dr. Eagan's Medicated Soap" contained the same medica
ments as the gloves and skin whitener, the fact being that it con
tained no medicament. 

That the product designated " Facial Film," would, when applied 
to the face, remove within a few hours or minutes all wrinkles, 
blemishes, truces of age, worry, and nervousness and renovate the 
face to a condition of youthful beauty; that it contained "Neo
plasma," worth $5,000 a pound or contained adrenalin, of an equal 
value, the facts being that it would not produce any of the results 
claimed; there was no such products as "Neoplasma," and adrenalin 
was worth about $H3 a pound. 

That "Dr. Eagan's Lotion Depilatory," would, when applied to 
the body, remove all hair therefrom and traces thereof, and con
tained no sulphide or other harmful drug, the fact being that it 
would not remove hair from the surface of the skin, that hair re· 
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moved to such point, would regrow, and that the principal and 
active agent of the product was sulphide of hydrogen. 

Such false, fraudulent, and misleading assertions and representa
tions, as charged by the complaint, have the capacity and tendency 
to cause, and the effect of causing many of the consuming public 
throughout the United States to purchase such articles in reliance 
thereon, and to divert business from and otherwise injure and preju
dice competitors who do offer articles to the dealers and the con
suming public, without misrepresenting the origin, nature or char
acter thereof or the results and effects to be obtained therefrom. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Septem
ber 26, 1914, the Federal Trade Commission issued and served upon 
the respondents above named a complaint charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. Respondents having entered their appear
ances and filed answers herein to said complaint, a hearing for the 
taking of testimony and evidence before an examiner of the Federal 
Trade Commission, theretofore duly appointed, was helJ. and evi
dence in chief was received, but before the completion of the taking 
()£ testimony and other evidence in chief in support of the allegations 
of said complaint, said hearing was, at the request of counsel for 
respondents, suspended and, thereupon counsel for respondents filed 
of record herein, under Rule III of the Commission's rules of prac
tice, their statement that respondents desire to and do waive a hearing 
herein on the charges set forth in the complaint and desire not to 
contest the complaint and that said respondents will refrain from 
contesting the proceeding and they and each of them consent that the 
Commission may make, enter and serve upon respondents an order 
to cease and desist from the alleged violations of law charged in the 
complaint. 

Thereupon, this proceeding came on for decision; and the Commis
sion being fully advised in the premises, makes this its findings as 
to the facts and conclusion drawn therefrom: . 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents, Leroy A. Kling, John E. 'Veddell, 
\Villiam R. Durgin and Cecil Widdefield are partners doing business 
under the trade names and styles "Dr. Eagan Manufactory" "Dr. 
S. J. Eagan", "Dr. Eagan Laboratory" and "Pharmaceutical Prod-
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ucts, Ltd.", with their place of business in the city of Chicago, State of 
Illinois. They are engaged in the business of selling cosmetics, 
creams, lotions, and 'other toilet preparations for the treatment and 
dressing of the human skin and hair, hereinafter collectively referred 
to as toilet articles, direct to consumers residing at points in the va· 
rious States of the United States. They cause said products when 
so sold to be transported from their said place of business in the city 
of Chicago, Ill., into and through other States in the United States to 
said vendees at their respective points of residence. In the course 
and conduct of their said business, respondents are in competition 
with other individuals, partnerships, and corporations engaged in the 
business of selling toilet' articles in commerce between and among 
various States in the United States. 

PAR. 2. Respondents conduct their business in the following man
ner: They cause advertisements describing their said toilet articles and 
soliciting orders therefor by mail to be inserted in various magazines 
and periodicals of general circulation throughout the United States 
and in various sections thereof. Through said means, respondents 
obtain many orders for their aforesaid toilet articles from persons 
residing, respectively, in various States of the United States and upon 
receiving said orders respondents fill the same and complete the sales 
thus made by causing the toilet articles so ordered and sold to be 
transported from their said place of business in the city of Chicago, 
Ill., to such vendees at their aforesaid respective points of residence." 

PAR. 3. Respondent, Kling-Gibson Co. is a corporation organized 
under the laws of the State of Illinois, with its principal office and 
place of business in the city of Chicago, in said State. Said re· 
spondent composes and prepares aforesaid advertising for and on 
behalf of respondent partners and causes same to be published in 
aforesaid publications. Further, respondent corporation guarantees 
the credit of, and otherwise extends financial aid to, said partners and 
shares in the profits of their aforesaid business. 

PAn. 4. In all their aforesaid advertisements, and in booklets, leaf
lets, and other trade literature which they send to customers and pros
pective customers, respondents variously cause their aforesaid trade 
names to be prominently set forth together with numerous false, 
fraudulent and misleading statements and representations concerning 
their said toilet preparations, the ingredients whereof same are com
posed and the results to be obtained from the use thereof. Said 
assertions and representations are made by respondents with the 
intent and purpose of deceiving and defrauding the public and of 
inducing the public to purchase respondents' said toilet articles in 
reliance upon said assertions and representations. 
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PAR. 5. Among the false, fraudulent, and misleading statements and 
representations made by respondents in their said advertising and 
trade literature referred to in paragraph 3 hereof, are the following: 

(a) With regard to all aforesaid toilet articles, with the exception 
of a certain preparation denominated, advertised, and sold by re
~pondents as "Facial Film", respondents represent that said toilet 
articles are made conformably and according to private formulm 
of a purported Dr. S. J. Eagan, who is by respondents represented 
to be a physician of great ability, experience and high standing in 
the mPdical profession and that said articles are compounded in a 
factory and laboratory operated by respondents and that said arti
cles are compounded under the direct supervision of said Dr. S. J. 
Eagan. In truth and fact, there is no physician whatsoever in any
wise connected or cooperating with respondents in their said busi
ness and respondents operate no factory or laboratory whatsoever, 
but purchase the toilet articles in which they deal from others who 
manufacture same and said toilet articles are prepared and com
pounded conformably and according to formulre originated and sup
plied by said manufacturers and in no instance to a formula supplied 
by respondents or by any physician. 

{b) ·with regard to certain gloves offered for sale and sold by 
respondents under the name "Dr. Eagan's l\[ngic Gloves", respond
ents represent that said gloves are medicated with a marvelous solu
tion perfected by the famous Dr. S. J. Eagan; that when worn for 
one night said gloves will beautify, whiten, soften and make smooth 
the hands, will remove freckles and other blotches and discolorations 
from the hands and will make the hands fresh and young-looking. 
In truth and in faci said gloves are not medicated and will not cause 
or produce above named effects and results or any of them. 

(c) "With regard to a certain solution furnished by respondents 
with said gloves, and which is denominated by respondents "Re
medicator ", respondents represent that said solution when applied 
to said gloves will remedicate said gloves and cause same when worn 
Upon the hands to produce all the effects and results in ~pecification 
(b) hereof set out. In truth and in fact said "Remedicator" when 
applied to said gloves does not impart to same any medicament what
soever, and will not cause said gloves to produce aforesaid effects and 
results or any ot tnem. 

(d) With regard to a certain product offered for sale and sold 
by respondents under the name "Dr. Eagan's Hand Tissue Duilder ", 
respondents represent that same is a deep tissue builder, rich in 
tissue nourishing properties, which will build up. the hand, round 
out the contoQrs t11ereof1 and render the skin thereof fine and firm 
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so as to develop the hands to a youthful fulness. In truth and in fact 
sai.d hand tissue builder will not when applied to the hands nourish 
the tissues or skin thereof in any manner whatsoever and will not 
cause or produce the effects and results set out in this specification 
or any of them. 

(e) With regard to a certain product offered for sale and sold 
by respondents under the name "Dr. Eagan's Skin 1Vhitener ", re
spondents represent that same will remove all signs of tan, freckles, 
moih patches, liver spots and other skin discolorations from the 
hands. In truth and in fact said skin whitener will not cause or 
prouuce the effects and results set out in this specification, or any 
of them. 

(f) With regard to a certain soap offered for sale and sold by 
respondents under the name "Dr. Eagan's :Medicated Soap", re
spondents represent that same contains the same medicaments as 
are contained in aforesaid Dr. Eagan's Medicated Gloves and afore
said Dr. Eagan's Skin Whitener. In truth and in fact said soap 
contains no medicament whatsoever. 

(g) With respect to a certain product offered for sale and sold 
by respondents under the name " Facial Film ", respondents repre
sent that when applied to the face said facial film will within a 
few hours or a few minutes time remove all wrinkles, furrows, 
blemishes, and all traces of age, worry, and nervousness, and reno
vate the face to a condition of youthful beauty by rebuilding the 
skin structure and flesh beneath the skin. In various said ad ver
tisements, respondents represent that said "Facial Film", contains 
"Neoplasma" worth $5,000 per pound and in others of said adver
tisements, respondents represent that said "Facial Film" contains 
adrenalin and that adrenalin is of the value of $5,000 per pound. 
In truth arid in fact said "Facial Film" when applied to the face 
will not cause or produce the effects and results in this specification 
set out, nor any of them; that there is no such product as "Nco
plasma" and that adrenalin is of the value of about $16 per pound. 

(h) With respect to a certain product offered for sale and sold by 
respondents under the name "Dr. Eagan's Lotion Depilatory", re
spondents represent that the same when applied to the human body 
will remove all hair therefrom and all traces thereof by a process 
of dissolving and that said product contains no sulphide or other 
harming drug. In truth and in fact said product will not remove 
human hair below the surface of the skin and such hair as is re
moved by said product to a point even with the surface of the skin 
will regrow upo:q that portion of the bot!y to which said product 
has been applied. Further, said product contains as its principal 
and active agent sulphide of hydrogen. 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard and considered by the Federal 
Trade Commission upon the complaint of the Commission and the 
answer of respondents thereto; and the Commission having made 
its findings as to the facts with its conclusion that respondents have 
violated the provisions of the act of Congress approved September 
26, 1914, entitled "An act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," 

It is now orde;.ed, That, in connection with the sale and distribu. 
tion in interstate commerce of cosmetics, creams, lotions, toilet arti· 
cles, or any other preparation or product for the treatment or care 
of the human body, or in advertising matter designed and used to 
promote, advertise, or further the sale of any of said products or 
articles, respondent Leroy A. Kling, John E. Weddell, William R. 
Durgin, and Cecil 'Viddefield, their agents, representatives, servants, 
and employees, and respondent Kling-Gibson Co., a corporation, its 
officers, directors, agents, servants, and employees, cease and desist: 

(1) From making or publishing or causing to be made or pub
lished through any means whatsoever any statement, assertions, rep· 
resentations or pictorial reproductions, with the purpose, intent or 
effect of thereby deceiving, defrauding or misleading the purchasing 
public; 

(2) From using the names "Egan" (also spelled "Eagan"), 
"Dr. Eagan", or "Dr. S. J. Egan", or the name or title of any 
doctor, physician or medical practitioner, real or fictitious, in the 
trade name, brand name, description or representation of the products 
heretofore sold and distributed by respondents as and under the 
names" Facial Film"," Neoplasma ","Magic Gloves?'," Dr. Egan's 
Magic Gloves", "Dr. Egan's Medicator", "Medicator", "Remedi· 
cator ", "Dr. Egan's Hand Tissue Builder", "Hand Tissue 
Builder", "Dr. Egan's Skin 'Vhitener ", "Skin 'Vhitener ", "Dr. 
Egan's Medicated Soap", "Medicated Soap", "Dr. Egan's Lotion 
Depilatory ", and "Lotion Depilatory"; 

(3) From using the trade names or styles "Dr. Egan Manufac· 
tory", "The Egan Manufactory", "Dr. S. J. Egan", "Dr. Egan 
Laboratory"," The Egan Laboratory" or any other trade name con· 
taining the name "Egan", or the name or title of any doctor, phy
sician or medical practitioner, real or fictitious; 

(4) From representing in any manner whatsoever that a so-called 
"Dr. Egan" or any other fictitious or real medical practitioner or 
other professional or supposedly famous person has been or is in 
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any way connected or associated with the origin, discovery, prepara
tion, application, or use of any of aforesaid products or articles when 
such is not true in fact; 

(5) From representing in any manner whatsoever that said so
called" Magic Gloves" are medicated or that their use will beautify, 
whiten, soften, or make smooth the hands, or will remove freckles 
and other blotches and discolorations from the hands, or will make 
the hands fresh and young looking or will have any therapeutical 
effect whatever upon the hands; 

(G) From representing in any manner whatsoever that said so
called "Medicator" or "Remedicator" contains or possesses, or when 
applied to aforesaid so-called "Magic Gloves", or any other gloves, 
will impart to such glove any medicinal or therapeutical properties 
whatever; 

(7) From representing in any manner whatsoever that said so
called "Hand Tissue Builder" or similar product contains any 
tissue building or nourishing properties, or that when applied to the 
hands it will round out the contours thereof or render the skin 
thereof fine and firm so as to develop the hands to youthful fullness; 

(8) From representing in any manner whatsoever that said so
called "Skin Whitener" contains any properties capable of remov
ing, or when applied to the hands will remo_ve, tan, freckles, moth 
patches, liver spots, or any other skin discolorations; 

(9) From representing in any manner whatsoever that said ~50-
called "Medicated Soap" is a medicated soap or that it contains any 
medicinal properties whatever; 

(10) From representing in any manner whatsoever that there is 
a drug, biological or other product known as or called "Neoplasma" 
when such is not true. 

(11) From representing in any manner whatsoever that aforesaid 
so-called "Facial Film", or ~imilar product, when applied to the 
fare will remove wrinkles, furrows, blemishes or any traces of age, 
worry and nervousness, or that it will in any way renovate the face, 
or rebuild the skin structure or flesh beneath the skin, or have any 
other effect whatever toward producing or aiding a condition of 
youthful beauty; 

(12) From representing in any manner whatsoever that aforesaid 
" Lotion Depilatory" contains no sulphide or that when applied ~aid 
lotion depilatory will permanently remove hair from the human body 
by a process of dissolving or otherwise; 

(13) From representing in any manner whatsoever that any of 
the respondents are the manufacturers or the compounders of any of 
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the aforesaid products or articles, or that any of the respondents 
own, operate or control a factory or laboratory wherein or whereby 
any of afore,said products or articles are manufactured or com
pounded, unless and until such respondents actually own and operate 
or directly and absolutely control a factory or laboratory wherein 
and whereby all of such products or articles so represented are manu
factured or compounded. 

It is further ordered, That respondents shall within 60 days after 
the service upon them of a copy of this order file with the Commis
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist 
hereinbefore set forth. 
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IN THE MATTER OF 

THE NE'W YORK PHARMACEUTICAL CONFERENCE, INC. 

COli! PLAINT (SYNOPSIS) , FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED 
VIOLATION OF SEC. :5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1392. Compiaint, July 7, 1926-Dccislon, Jan. 9, 1928 

Where a druggists' incorporated association, managed by delegates of affiliated 
associations, composed of a majority of the retail druggists and pharmacists 
of New York City and Westchester County, N. Y.; in seeking to induce the 
adoption by manufacturers and other vendors concerned of a "Distributor 
Plan" evolved by Its Trade and Welfare Committee, which (1) was dit·ected 
to remedying price demoralization in the territory involved, (2) had for its 
purpose the adoption and maintenance of suggested minimum resale retail 
prices, (3) stressed use of channels of distribution running from manufac
turer to wholesaler to retailer to public as the correct and economically 
sound method of distribution, ( 4) defended maintenance of resale prices on 
traue marked and patented goods, and the manufacturer's and distributor's 
rights to select dealer vendees willing to cooperate, and to decline relations 
with price cutters, (5) conuemned direct dealing between manufacturer and 
retailer and partleularly the granting of special terms and <lh;counts to 
chain, drug and department stores by the former, and (6) was called to the 
attention of, and urged upon, such manufacturers and vendors, 

(a) Issued to those manufacturers, wholesalers 11nd jobbers, who satisfied Its 
representatives as to their sales policies being in harmony with, and thrir 
own a[JI)l'Oval of, its aforesaid plan, "Courtesy Cards", for the use of 
their sale~men, with the result that those not supplied therewith en
countered sales resistance and, in some cases, refusals to order or even 
to accord interviews; 

(b) Published In its trade monthly, current, revised lists of those concerns 
supplied with the aforesaid cards ; and 

(o) Published articles in the aforesaid trade organ and elsewhere, and circulars, 
emphasizing and urging upon the members the desirability and necessity 
of adopting price standardization, "keeping to full resale prices," and 
cooperating with and bestowing their favor and patronage upon, those 
concerns whose names were listed as above set forth ; 

With the result that sale and distribution of merchandise by various manu
facturers, wholesalers and jobbers engaged In interstate commerce In those 
articles usually kept for sale In retail drug stores, were Impeded and 
interfered with to a substantial extent, certain manufacturers and vendors 
were induced to adopt price maintenance policies, and others to maintain 
such policies more strictly, pl1ce cutting was reduced, and retail prices 
accordingly enhanced : 

Held, That such a plan of resale price maintenance, under the circumstances 
set forth, constituted an unfair method of competition. 
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Mr. 1V. T. Ohantl<bnd for the Commission. 
Mr. S. A. Herwg, of New York City, for respondent. 

SYNOPSIS OF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent, a New York corporation, composed of representatives 
of local associations of retail druggists doing business in various 
sections of the city of Greater New Y ork,t with undertaking to estab
lish and enforce resale prices, through threats and intimidation, and 
boycott and threatened boycott of recalcitrant manufacturers and 
dealers and cutting off and threatened cutting off of latter's sources 
of supply, in violation of the provisions of section 5 of such act pro
hibiting the use of unfair methods of competition in interstate com
merce. 

nespondent, as charged," through its officers, agents, and duly con
stituted committees, and particularly through its committee known 
as the trade committee, consisting of one delegate from each mem
ber of the conference, undertook to secure the adoption and main
tenance by manufacturers, jobbers, and wholesalers engaged in sell
ing and shipping their products and commodities from outside the 
State of New York, in the city of Greater New York, of resale prices 
for their respective products and commodities, consisting of drugs 
and sundries sold by druggists, and the adherence to such resale 
prices by retail druggists in its member associations; also to influ
ence and induce the retail druggists, members of the local associa
tions constituting the conference, not to purchase goods from manu
facturers, jobbers, and wholesalers who fail to adopt such policy of 
resale price maintenance, and thereby to induce and coerce said man
ufacturers, jobbers and wholesalers to adopt such policy," seeking to 
effect the aforesaid purposes by the following methods: 

Soliciting agreements by manufacturers to maintain resale prices, 
in some cases suggested by officers or agent~ of the conference, advo
cating cooperation among member associations and their druggist 
members by refusal to handle goods not sold under such policy, and 
promising manufacturers and dealers the assistance of the confer
ence in resisting the cutting of resale prices; 

Informing retail druggists in the city of those manufacturers, 
jobbers and wholesalers, who had adopted such resale price policy, 

'According to the complulnt, under respondent's by-laws each member ot the associa
tion "Ia entitled to two ddegates tor the first hundred members or traction thereof and 
one «lelegate tor each additional hundred members o! such local association, but not more 
than five delegates," and "the membership In .August, 1925, consisted approximately 
ot 61 delegate• from 22 local associations, representing collectively 8,200 retaU druggists.'' 
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and issuing to those manufacturers, etc., who had agreed thereto 
"courtesy cards", designed and intended to influence and induce re
tail druggists in the city to buy only from holders thereof and to boy
cott those not possessing the same, the aforesaid trade committee 
refusing such cards to those manufacturers, etc., whose methods did 
not conform to its resale price maintenance policy; 

Threatening recalcitrant retail druggists with investigation by 
the board of pharmacy, and the narcotic and prohibition authorities 
and with bodily harm, and with inability, should they fail to join 
and contribute to respondent conference, to purchase from manufac
turers who had joined; 

Publishing in its monthly periodical, The New York Pharmacist, 
circulated among retail druggists in the city, lists of the manufac
turers, jobbers and wholesalers to whom cards had been issued; and 

By using other methods to the same end. 
Respondent, as charged, has, by the aforesaid methods and prac

tices," to a substantial extent procured the boycotting by retail drug
gists in the city of New York of manufacturers, jobbers and whole
salers engaged in selling and shipping their products and commodi
ties from outside the State of New York in the city of Greater New 
York, who have not conformed to the policy of retail price main
tenance advocated by it, * * * and many retail druggists in 
New York City have refused and continue to refuse to purchase from 
such manufacturers, jobbers and wholesalers as the result of said 
methods and practices by the respondent," and have the effect of de
priving manufacturers, etc., as above set forth, of sales to retail 
druggists in the city, "unless they conform to the practices as above 
set forth, and are an unlawful restraint of trade, in interstate com
merce, and constitute unfair methods of competition under section 
5 of the Federal Trade Commission Act." 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
a complaint upon the respondent charging it with unfair methods of 
competition in commerce in violation of the provisions of said act. 
Thereafter, after certain testimony had been taken both for the 
Commission and for respondent, the counsel for the Commission and 
the counsel for the respondent agreed upon and tendered to the 
Commission the following as the proper findings of fact, and the 
Commission being fully advised in the premises makes said sti.pu-. 
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lated findings its findings of fact, and makes its conclusions drawn 
therefrom as follows : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, The New York Pharmaceutical Con
ference, Inc., is a corporation organized under the laws of the State 
of New York in June, 1924, having its principal place of business at 
245 Fifth Avenue, New York City. Its business is conducted by 
delegates from its affiliated pharmaceutical associations, which affili
ated associations were and are composed in the aggregate at various 
times from 1924 to 1927 of from 2,382 to about 3,200 retail druggists 
and pharmacists of the city of New York and Westchester County 
out of an average total of approximately 3,850, for the years 1924 
to 1927, dRlggists and pharmacists in said territory. 

PAn. 2. Said respondent, prior to incorporation, had existed for 
many years as a voluntary association with activities solely along 
legislative and administrative lines. Beginning about August, 1924, 
its activities were changed, and commercial and trade activities 
began. A so-called trade and welfare committee was organized (gen
erally referred to as the " trade committee "), consisting of members 
from various of the affiliated associations, which devoted itself ex
clusively to the commercial and trade problems. This committee 
made a study and survey of the trade conditions of the retail drug
gists in its territory. As a result of such a study and survey and 
the price demoralization situation which it disclosed, which in turn 
the committee ascribed in part to illicit liquor dealings, several pro
posed plans of remedy were suggested and discussed. 

PAn. 3. The plan finally adopted as the one to be urged upon 
manufactureres and vendors, was the one that came to be known as 
the "distributor plan". This plan was announced in circular letter£ 
sent to about 500 manufacturers and vendors of goods generally sold 
in retail drug stores, urging its adoption. Its adoption was urgeu 
also by officers of the conference in personal interviews with manu
facturers and other vendors. Much of the time of one of such 
officers was daily devoted to such work for a period of about :four 
months in 1923. 

PAn. 4. The purpose of the plan was to procure the adoption of 
suggested minimum prices in resale at retail on the various articles 
covered, and the maintenance of such suggested minimum resale 
retail prices. The distributor plan was as follows: 
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THm DISTRIBUTOR PLAN 

NEW YORK PHARMACEUTICAL CONFERENCE, INC. 

The New York Pharmaceutical Conference recognizes as fundamentally and 
economically sound the present scheme for the distribution of merchandise. 
In any discussion of this subject the rights and privileges and the necessity 
of-

1. The Manufacturer. 2. ·The Wholesaler. 3. The Retailer. 4. The Publfc. 
In this general scheme of distribution neither should be overlooked or evaded. 

MANUFACTURER 

The manufacturer has well defined and valuable rights which when pro. 
tected by trade-marks or patents is fairly entitled to the good-wlll accruing 
from the same. The conference believes that direct sale of such merchandise to 
either retailer or physicians is contrary to the generally accepted theory of 
merchandise distribution. Moreover, the conference believes that direct sell
Ing to retail dealers and so-called wholesalers at terms equal to or better than 
those ot'J'ered to legitimate service jobbers is unfair discriminatory and de· 
moralizing to the trade as a whole. 

We believe In and urge the manufacturers to adopt the selective distributor 
plan for the marketing of their product through those wholesale organiza
tions willing to cooperate with you and us, in so far as is legal, in urging the 
full resale price upon the retail pharmacists. 

It is our opinion that when such exclusive rights are so given to the dis
tributor In any territory that said distributor has the right to sell or not to 
sell any retail pharmacists whom in his judgment, may be injuring your good
w111 by the cutting of the price of your article. 

WHOLESALER 

We belleve that the wholesaler has a real place in the economic scheme of 
distribution and is Indispensable to manufacturer and retailer. We believe 
that the legitimate service jobbers should be protected against that form and 
type of competition which recognizes no responsiblllty to either the manu· 
facturer or retailer, and moreover, we believe that in the selection of your dis· 
tributors care should be taken to select only those wllling to cooperate with 
you in the proper and legitimate distribution of your products. 

RETAILERS 

We are unalterably opposed to granting special terms and discounts to 
the chain drug and department stores by the manufacturers. We believe that 
with total retail pharmacist outlets of 51,000 that we are entitled to that 
degree of protection against the Inroads this type of competition has made In 
the business of the pharmacists, particularly in the larger centers. 

In brief, literally interpreted, we believe that the present agencies offer the 
most economic and scientific method of distribution, 1. e., manufacturer to 
jobber to retailer to consumer. 

PAR. 5. The three chief methods by which it was sought to induce 
manufacturers and other vendors of said goods to adopt and enforce 
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the distributor plan were, first, the use of a so-called " courtesy 
card "; second, the publication in the official organ of the conference, 
i.e., The New York Pharmacist, of a list of those manufacturers and 
wholesalers and jobbers to whom such courtesy card had been issued; 
and third, propaganda and publicity of which the distributor plan 
was one form. 

PAn. 6. Prior to the issuance of courtesy cards for the use of sales
men of the manufacturers, wholesalers, and jobbers of such articles, 
the representatives of respondent required generally a complete 
statement orally or in writing signed by a responsible officer, of the 
sales policies of such concern, including the fact of suggested resale 
prices and good faith statements of attempts by each of said con
cerns to enforce same. The issuance of such cards was not entirely 
confined to those who had resale price policies. Manufacturers and 
other vendors were not advised by the conference of the issuance or 
requirement as to said courtesy cards, but discovered the fact 
through requests and sales resistance encountered by their sales
men when calling upon the trade immediately before and at the 
time of the adoption of said courtesy cards, and a few refusals to 
order, or even to interview salesmen who did not have and present 
~uch courtesy cards. One affiliated organization caused placards to 
be printed and posted in a number of the stores of its members 
bearing the following: 

SALESMEN PLEASE PRESENT 

NEW YORK PHARMACEUTICAL CONFERENCE 

INTRODUCTORY CARD 

BEFORE INTERVIEW. 

PAR. 7. Following such difficulties on the part of their salesmen, 
manufacturers, or their representatives, usually called upon officers 
of respondent to learn the requirement for obtaining such cards. At 
such conference the distributor plan was generally presented to them, 
and invariably discussed and, as above stated, request was made that 
Wch concerns pre.sent in writing, signed by a responsible party, a 
statement of their sales policy substantially in accord with such dis
tributor plan, together, with their statement of the method by which 
they were attempting, or would attempt, in good faith to enforce such 
policy, including as therein set out, the" urging of full re.sale prices 
upon the retail pharmacist". In a few instances where the statement 
furnished was deemed insufficient, requests for a more definite and 
complete statement were ·made, and in a few instances statements 
of salesmen were refused and the persons responsible for the sales 

65133"--30--voLll----30 
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policies required to appear and discuss same. Such applications 
were generally considered and acted upon by the trade committee, 
and rejections made in the name of the trade committee of respond
ent. In some instances cards were issued to concern,s of widely known, 
high standing as inducement to procure others to apply for cards, 
and adopt thP desired policy. New cards were issued monthly, and 
changed in color with each issue so that the pharmacists would know 
that there had been no change in its status in relation to the con
ference. 

PAR. 8. Ninety-eight concerns were issued courtesy cards as pub
lished in the May, 1925, issue of the Pharmacist, 143 in the June 
issue; 161 in the July issue; and 173 in the August issue, which was 
gradually increased to 282 in the October, 1926, issue. 

PAR. 9. The list published in the New York Pharmacist was re
vised from month to month, or as issued. This official organ was cir
culated to all of the personnel membership of the affiliated organiza
tions of respondent and to those manufacturers nnd other venders 
whose names appeared upon the list therein. Articles published in 
said Pharmacist, or other papers and circulars issued by constituent 
associations of respondent, from time to time up to the pre.sent time, 
emphasized and urged the desirability and ~cessity of respondent's 
personnel membership adopting price standardization; "keeping 
to full resale prices", and cooperating with the concerns whose names 
appeared on said list, which should be favored and patronized. 

PAn. 10. As an effect and result of the aforedescribed plan, pur
poses and activities of respondent through the courtesy card and 
publication of the lists of those having it, the sale and distribution of 
merchandise by various manufacturers, wholesalers, and jobbers 
engaged in interstate commerce in those articles usually kept for sale 
in retail drug stores were impeded and interfered with to a substan
tial extent. 

PAR. 11. As a result of the propaganda and publicity work carried 
on by respondent, certain manufacturers and vendors were induced to 
adopt price maintenance policies, and certain manufacturers who 
already had such policies were induced ta maintain them more 
strictly. 

PAR. 12. As a result of respondent's activities, price cutting was 
reduced and retail prices enhanced accordingly, during 1925. 

CONCLUSION 

The practices of respondent and its offic~rs, committees, and mem
bers, both association and individual members, as set forth in para-
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graphs 3 to 11, inclusive, of the foregoing findings as to the facts, 
in the circumstances therein set forth, constitute and are systematic 
and concerted actions to enforce price maintenance and the standard
ization and hdoption of price maintenance policies by makers and 
vendors, through coercion, intimidation, boycott and threats of boy
cott by said respondent and its members, and so said practices are 
to the injury and prejudice of the public and of manufacturers and 
of vendors both at wholesale and retail, including the competitors 
of the individual members of the constituent association of said re
spondent, and said practices constitute unfair methods of competition 
in commerce in violation of the provisions of the act of Congress 
approved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
tsion upon the complaint of the Commission, the answer of the re-
8pondent, and stipulated and agreed facts, and upon briefs and oral 
argument submitted by respective counsel, and the Commission hav
ing made its findings as to the facts in harmony with said agreed 
facts, and having reached its conclusion that the respondent and its 
ll)embership have violated the provisions of section 5 of the act of 
Congress approved September 26, 1914, entitled "An act to create a 
Federal Trade Commission, to define its powers an.d duties, and for 

.other purposes", 
Now therefore it is ordered, That the respondent association, its 

officers, both individually and in their said official capacity, and its 
individual members, their agents, representatives and employees or 
11ny group of such respondents or their agents, either with or without 
the cooperation of persons not parties hereto, cease and desist from 
following a common course of action pursuant to mutual understand
ing, combination, agreement or otherwis~ reached, for the purpose 
or with the effect, directly or indirectly, of lessening competition in 
the course of trade in drugs, proprietaries, drug sundries, and other 
n rticles usually sold in retail drug stores· or pharmacies, or any of· 
them, entering the State of New York from other States, by all or 
any of the following methods, to wit: 

(1) By compelling or attempting to compel makers or vendors o£ 
articles usually handled by retail druggists and pharmacists to estab
lish and promulgate price standardization or suggested resale price 
of such merchandise at retail by all or any of the following means, 
to wit, coercion, intimidation, boycott or threat of boycott, or by any 
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suggestion or intimation of boycott or of other retaliatory or preju
dicial action in case such makers and vendors do not conform to the 
wishes of the respondents in respect of a resale price maintenance 
policy. 

(2) By the issuance of the so-called "courtesy card" or any card 
of similar import, purpose or effect, to manufacturers, jobbers, or 
wholesalers or to or for. their representatives, with the purpose or 
effect either expressedly or impliedly of aiding in carrying out 
vendors' policies ·of retail resale price maintenance. 

(3) By the publication in respondent's trade paper or any other 
publication, or promulgation in any other manner, or any list of 
maker or vendor concerns to whom have been issued the so-called 
"courtesy card", or any card of similar import, purpose or effect, or 
by the publication or promulgation of any list of similar import. 
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IN THE MATTER OF 

HEWITT BROTHERS SOAP COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 873. Complaint, Mar. SO, 1922-Decision, Jan. 16, 1928 

Where a corporation engaged in the manufacture and sale of ~oaps and wash
ing compounds ; 

Named, labeled, and advertised as a naphtha soap, a laundry soap containing no 
petroleum ingredient other than the petroleum distillate, kerosene, amount
ing to less than one-sixth of 1 per cent by weight of such soap, designat
ing and labeling the same as "Easy Task White Naphtha Soap," together 
with the legend "a pure white naphtha soap made of the highest grade 
soap materials by a • • • combination of naphtha," etc., and featuring 
the word "naphtha " in customer brands when not sold direct to con
sumers ; notwithstanding the fact that soap products containing a petroleum 
distillate amounting to 1 per cent or less by weight do not contain the 
same in an amount sufficient to be effectlve as a cleansing ingredient nor 
substantially to enhance the cleansing value of such products to the con
suming public, and that the substantially cheaper kerosene is uniformly 
distinguisheJ from' naphtha by the trade and purchasing and consuming 
public; 

With the effect of inducing said public to purchase such soap as and for· 
·a product containing genuine naphtha and in a sufficient amount to be 
effective as a cleansing Ingredient, substantially enhancing the effectiveness 
and value of the soap, and of causing manufacturers of genuine naphtha 
soap, sold In competition with such product, loss of tt·ade: 

Held, That such practices, under the circumstances set forth, constituted unfair 
method>~ of competition. 

Mr. Eu,qene lV. Bu1'1' and Miss Anna Boyle for the Commission. 
M eM ahon, Corwin, Landis & Markham, of Dayton, Ohio, for 

respondent. 
SYNOPSIS oF CoMPLAINT 

Reciting the public interest involved in such a proceeding by it, 
the Commission charged respondent, an Ohio corporation, engaged 
in the manufacture and sale of soaps and other commodities, either 
direct to the consuming public through its salesmen, or to chain 
store and other· large retail establishments, and with principal place 
of business in Dayton, and with branch selling office in Chicago, with 
using unfair methods of competition in commerce, in naming prod
uct misleadingly, misbranding or mislabeling, and advertising falsely 
or misleadingly, in violation of the provisions of section 5 of the 
Federal Trade Commission Act. 
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Respondent, as charged, designated a soap manufactured and sold 
by it and containing no naphtha but a petroleum distillate other 
than naphtha (to the extent, at the start, of 1 per cent or less of the 
whole constituent ingredients thereof, substantially all lost by vola
tilization before reaching the ultimate consumer, so as to then con
tain no appreciable amount thereof or so little as to be ineffective 
as a cleansing ingredient) as "Easy Task White Naphtha Soap," 
and imprinted said designation upon each cake thereof and upon the 
wrappers of such cakes, along with its own name and address, when 
sold to the consumer direct, together with the language, on the in
side of the wPapper, "Hewitt Easy Task White Naphtha Soap. A 
pure white naphtha soap made of the highest grade soap materials 
by a new process and combination of naphtha, coconut oil and 
other cleansing ingredients," employed the designation "\Vhite 
Naphtha Soap" in referring to its said soap in handbi.lls and cou
pons distributed by it from house to house, upon a large scale, offer
ing a cake thereof free with each purchase of one p·ackage of its 
"Thrift Flakes," and, when sold to mail-order houses and other 
concerns, used the brand and label "White Naphtha Laundry Soap," 
or "\Vhite Naphtha Soap," together with the name of the vendee 
concern upon its aforesaid soap; with the capacity or tendency to 
mislead or deceive the purchasing public into believing such soap to 
contain a substantial amount of naphtha, a well-known cleansing 
ingredient. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
The Federal Trade Commission issued and served its complaint 
herein upon the respondent corporation charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act: 

The respondent filed its answer to the said complaint, and subse
quently thereto the proceeding was ordered suspended by the Commis
sion pending action of the United States courts upon Docket No. 852, 
being a proceeding by the said Commission against The Procter & 
Gamble Co., which involved in part the same issues as the instant 
proceeding. After denial of writ of certiorari to the United States 
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Circuit Court of Appeals, Sixth Circuit, by the Supreme Court of 
the United States/ the present proceeding, on the 21st day of June, 
1927, was removed from the suspense calendar of the Commission, 
in order that it might proceed to such final disposition as might be 
ordered. Thereafter, negotiations were undertaken for the settle
ment of the instant proceeding without the expense incident to a 
trial thereof, and a stipulation as to the facts wail entered into between 
counsel for the Federal Trade Commission and counsel for the re
spondent, subject, however, to final approval by the Federal Trade 
Commission, it being thereby stipulated that the statement of facts 
thus agreed upon might be taken in lieu of evidence before the 
Commission in support of the charges stated in the complaint and 
in opposition thereto, and that the Commission might proceed fur
ther thereupon to make its report in the said proceeding and to 
enter its order disposing thereof. 

Accordingly, the Commission having approved said stipulation 
and being now fully advised in the premises makes this its findings 
as to the facts and conclusion: 

FINDINGS AS TO THE FACTS 

P ARAGRAPrr 1. Respondent, The Hewitt Brothers Soap Co., is a 

corporation organized in 1884 under the laws of the State of Ohio, 
with its principal place of business at Dayton, in said State, with a 
branch establishment, for sale,s purposes only, at Chicago, Ill. At 
the time of the issuance of the complaint herein, prior thereto, and 
since that time, the respondent has been engaged in the business of 
manufacturing laundry soaps, washing compounds and also a toilet 
roap. 

PAR. 2. Respondent corporation ,sells and distributes these com
modities direct to the consumer through house-to-house canvassin,!!, 
employing for such purpose about fifty salesmen in various centers, 
including CJevelanJ. and Detroit, and also sells to chain stores, mail 
order houses, jobbers, and canvassing houses, under brands selected by 
the respective purchasing concerns. It causes these commodities, 
either sold by it direct or through channels named above, to be trans
ported, pursuant to prior negotiations and sale,s, to the purchasers 
thereof, from the State of Ohio, or from its branch office at Chicago, 
Ill., through and into other States of the United States, and carries 
on its business in direct and active competition with. other persons, 
partnerships, and corporations also engaged in the manufacture, 

• ~73 u. s. 717, 718. 
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negotiation for sale, .sale and transportation of soap and soap prod
ucts among the States. 

PAR. 3. Respondent, in the course of the business described in 
paragraph 2 above, manufactures, and has manufactured since its 
incorporation, laundry soaps and compounds for household use, .said 
laundry soap being designated by it "Easy Task White Naphtha 
Soap," together with other brands relating to soap manufacture 
having no relation to the charges in the complaint herein. It has 
caused the following to be printed upon the wrappers enclosing 
same: 

llewltt Easy Task White Naphtha Soap a pure wblte naphtha soap made of 
the highest grade soap materials by a new process and combination of naphtha, 
coconut oil and other cleansing ingredients. 

Respondent corporation during portion,s of the time covered by 
the complaint, and subsequently, sold soap manufactured by it to 
the Victor Tea Co. of Cleveland, Ohio, the Jewel Tea Co. of Chicago, 
New York, New Orleans, and San Francisco, the Northern Jobbing 
Co. of Chicago, Ill., and to others, under the customers' brands, to 
wit," Victor White Naphtha Laundry Soap,"" Jewel White Naphtha 
Soap," "N. J. C. Brand Washing Powder, with Naphtha," respec
tively, and other cartons. 

PAR. 4. Respondent company has incorporated in its laundry 
soap, designated as aforesaid," Easy Task \Vhite Naphtha Soap," and 
designated 'in part as "naphtha" in branus made for customer con
cerns, as aforesaid, in the manufacture thereof, no other petroleum 
ingredient than a petroleum distillate in the amount of less than one
sixth of 1 per cent by weight of such soap. Representative samples 
comprising 30 cakes of respondent's "Easy Task White Naphtha 
Soap" in the form and condition in which it was then being 
offered for sale and being sold to the consuming public, were pur
chased in 1922 in the normal course of retail distribution, were 
analyzed by experts of the United States Bureau of Standarus and 
found to contain a petroleum distillate in amounts ranging from not 
less than forty-seven thousandths of 1 per cent to not more than 
thirteen hundredths of 1 per cent by weight of such soap. Such 
soaps and soap products containing a petroleum distillate in an 
amount of 1 per cent or less by weight thereof, do not contain the 
same in an amount sufficient to be effective as a cleansing ingredient 
nor substantiall.Y to enhance the cleansing value of such soaps or 
soap products to the consuming public. Said petroleum distillate, 
however, was in each said case not naphtha, but kerosene. Kerosene 
is uniformly distinguished from naphiha by the trade anu by the 
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purchasing and consuming public in the United States, which dis
tinction existed during and through the period of the manufacture 
and sale of "Easy Task \Vhite Naphtha Soap " and of the soap man
ufactured by respondent and sold as aforesaid under customers' 
brands. The market price of kerosene is, and f~r a period greater 
than seven years last past has been, substantially less than that of 
naphtha. 

PAR. 5. Respondent sells its "Easy Task White Naphtha Soap" 
with said brand conspicuously imprinted upon each caka of soap 
and conspicuously printed upon the wrapper enveloping the same, 
and by coupons and handbills, and otherwise, advertises its said soap 
as a naphtha soap, and formerly sold its said soap with the afore
said customers' brands, including the word "naphtha," conspicu
ous!~ printed upon the cartons containing the same, with the effect 
of inducing the public to purchase said soap and with the effect of 
causing the public to believe that such soap contains genuine naph
tha and in an amount sufficient to be effective as a cleansing ingredi
ent, and that the naphtha ingredient substantially enhances the 
cleansing power and the value of said soap. The description and 
designation of the aforesaid products of respondent as naphtha soap 
is a misrepresentation and deception upon the public purchasing such 
soap . 

. PAR. 6. There are producers of so-called" naphtha" laundry soaps 
in various States of the United States negotiating sales and selling, 
and in pursuance thereof transporting their products from the State 
of manufacture to other States, whose products contain genuine 
naphtha ns an effective and substantial ingredient. These naphtha 
soaps are sold to the public in competition with the ":Easy Task 
White Naphtha Soap" of the respondent and with the soap manufac
tured by respondent and sold as aforesaid under various brands of 
respondent's customers. The use of the term naphtha by respondent, 
while using kerosene as a substitute and in the minute quantities 
above stated, results in loss of trade by manufacturers of genuine 
naphtha soap. Certain consumers purchase the products of respond
ent in the belief that they are securing a product having genuine 
?apht~a in substantial quantity incorporated therein as a cleansing 
mgred1ent. 

PAR. 7. Petroleum distillates incorporated as ingredients in soaps 
or soap products have a tendency rapidly to volatilize and this tend
ency differs in rapidity among soaps and soap products of varying 
ingredients and properties. 



460 FEDERAL TRADE COMMISSION DECISIONS 

Order llF.T.C. 

CONCLUSION 

The practices of the said respondent corporation, under the con
ditions and circumstances described in the foregoing findings, are 
unfair methods of competition in commerce, and constitute a viola
tion of the act of Congress approved September 26, 1914, entitled 
"An act to create a Federal Trade Commission, to d'i)fine its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having come before the Commission upon com
plaint, answer and stipulation as to the facts, and the Commission 
having made its report based upon said stipulation, in which it 
stated its findings as to the facts and reached the conclusion that 
respondent corporation has violated section 5 of an act of Congress 
approved September 26, 1914, entitled "An act to create a Federal· 
Trade Commission, to define its powers and duties, and for other 
purposes," 

Now, therefore, it is ordered, That the respondent, Hewitt Brothers 
Soap Co., its officers, agents, representatives, servants, and employ
ees do cease and desist, in the course of commerce, as defined in the 
said act of Congress from: 

Using the word "Naphtha," or its equivalent in the brand name 
of any soap or soap product offered for sale or sold by the respond
ent, either under respondent's own brand or under the brand name 
of any customer or customers of respondent, and from using the 
said word "Naphtha," in any manner incidental to the presentation 
of any of its soap or soap products by salesmen, in advertisements, 
or otherwise, if and when such soap or soap products contain a 
petroleum distillate known and sold as " Kerosene," and when the 
word "Naphtha" is so used to designate the addition of "Kerosene" 
to or its presence in such soap or soap product. 

It is further ordered, That respondent file a report in writing with 
the Commission within 60 days from the date of service upon re
Rpondent of this order, setting forth in detail the manner and form 
in which it has complied with the order herein set forth. 

It is further ordered, That jurisdiction be, and the same is hereby 
retained, by this Commission to the end that if respondent corporation 
shall reconsider its present determination not to continue the manu
fac:ture and sale of any soap or soap product to be known, distributed 
or sold as "Naphtha" soap or soap product, and shall hereafter elect 
to resume the manufacture and sale of any such so-called" Naphtha" 
product, the Commission, either upon its own motion or pursuant to 
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the filing with the Commission of respondent's notification of inten
tion to resume, as specified and required by the aforesaid stipulation, 
may investigate and ascertain the following matters of fact: 

(a) The rapidity of the volatilization of the naphtha content of 
such soap or soap product so to be manufactured by respondent as 
aforesaid, and, . 

(b) The length of time required in the normal course of the dis
tribution of said soap or soap product from manufacture by respond
ent until sale to the ultimate consumer. 

The Commission may thereafter euter an order, supplemental here
to, which shall define the minimum percentage of naphtha content 
which the respondent shall thereby be required to incorporate in its 
said "naphtha" soap or soap product, in such event to be manufac
tured and sold by respondent, to the end that an amount of naphtha 
in excess of 1 per cent by weight shall persist and be rPtained, in 
the said soap or soap product of respondent, at the time when the 
same, in the normal course of distribution, shall reach the ultimate 
consumer. 



462 l;'EDERAt TRADE COMMISSION DECISIONS 

Complaint llF.T.C. 

IN TilE MATTER OF 

THE METEOR COAL COMPANY 

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLF.GED 

VIOLATION OF SEC. ri OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 1441. Complaint, Mar. 23, 1921-Dccision, Jan. :21, 19:28 

Where a bituminous coal of high quality and value, mined exclusively in the 
southwestern portion of West VIrginia, and contiguous Virginia, had long 
been known as "Pocahontas " coal, and enjoyed a widespread popularity 
among dealers and consumers, and was considered by many of the trade 
and consuming public as superior in quality and value to other competitive 
bituminous coals, and the best bituminous coal for certain purposes in the 
United States: and thereafter a corporation engaged In the sale of an 
inferior and cheaper coal produced at and near Pocahontas, Ill., named, 
designated, and conspicuously advertised said coal as "Pocahontas" in 
newspapers, trade journals, and other publications of general circulation, 
and otherwise so represented the same in the selling and marketing thereof; 
with the capacity and tenueucy to mislead, and with the effect of misleading 
many among the trade and consuming public with reference to the source 
of said coal, and of inducing the purchase thereof, as and for that first 
named, and with the tendency to divert business from and otherwise injure 
and prejudice competitors dealing in such coal and properly naming, desig· 
nating and representing the same as "Pocahontas," and compf'titors dealing 
in other coals without so misrepresenting the same: 

, Held, That such misleaulng designation of product, and such false and mls· 
leading advertising, under the circumstances set forth, coustltutcJ unfair 
methods of competition. 

Mr. lV. T. Ohantland for the Commission. 

SYNOPSis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the Federal Trade Commission Act, the Commission charged 
respondent, a Missouri corporation engaged in the sale of coal to 
dealers and consumers in various States, and with principal place of 
busifless in St. Louis, with naming product misleadingly and ad
verti::;ing falsely or misleadingly, in violation of the provisions of 
section 5 of such act prohibiting the use of unfair methods of com
petition in interstate commerce. 

Respondent, as charged, for about 10 years last past, called a coal 
dealt in by it as above set forth, "Pocahontas" coal, featured said 
name and designation in its advGrtisements thereof in newspapers, 
trade journals and other publications of general circulation through
out the United States and in sundry sections thereof, and otherwise 
represented the same as "Pocahontas·" coal in connection with the 
sale and marketing thereof, notwithstanding the fact that the coal 
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in question was not that coal mined exclusively in southwestern 'West 
Virginia and contiguous Virginia, and marketed and sold through
out large areas and districts of the United States, including territory 
in which said corporation sold its coal, and for over 40 years widely 
and favorably known among the dealers and consumers in the areas 
and sections in which marketed, as "Pocahontas" coal, and by many 
thereof considered as superior in quality and value to other com
petitive bituminous coals, and to be the best bituminous coal for 
sundry purposes sold and marketed in the United States, but was a 
bituminous coal of substantially lower quality and value, mined in 
Illinois, and sold at prices substantially lower than prevailing prices 
for the other. 

The use of such name and designation, as alleged, had the effect 
of misleading and deceiving many among the trade and consuming 
public into believing said coal to be the " Pocahontas" coal above 
set forth, and to cause many thereof to deal in and purchase said 
coal in such belief, and the capacity and tendency so to do, and to 
divert business from and otherwise injure and prejudice competitors 
dealing in and solling "Pocahontas'~ coal, as hereinabove set forth, 
and rightfully and lawfully naming, designating and representing 
their coal as" Pocahontas" coal, and competitors dealing in coal, not 
"Pocahontas" as above set forth, without in any manner representing 
the same as "Pocahontas"; all to the prejudice of the public and 
of respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an act of Congress approved Sep
tember 2G, 1914, entitled "An act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served a complaint upon 
respondent .Meteor Coal Co., in which the Commission charged the 
respondent with using unfair methods of competition in commerce 
in violation of the provisions of said act. Thereafter, respondent 
filed an answer to said complaint admittin!! that it had been en"arred 
• ~ b b 

In commerce in the sale of its coal since April 2G, 1906, and setting 
forth other averments. Thereafter, respondent filed its amended 
answer as follows: 

IN THE MA'ITEB OF THE METI!lOB COAL CoMPANY 

Docket No. 1447 

AMENDED ANSWER TO COMPL.AI!'ii'T 

The Meteor Coal Co. In this amended answer withdraws its original answer 
Under date of Aprll 27, 19'l7, und admits the use of the wor!hl "POCAIION'l'AK 
COAL" 1n their advertising and selling. We are willing and intend, 1n good 
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faith, to cease permanently using t110se words and in the future, in all matters 
relating to the advertising and sale of this said coal, the. Meteor Coal Co. and 
its representatives will, in good faith, always designate' and refer to 1t as 
"ILLINOIS POCAHONTAS COAL." 

We further desire. to waive hearing on the ch{lrges s~t forth in the com
plaint, and will not contest the proceedings, and by this answer we formally 
consent .that the Commission may make, enter and serve upon us an order to 
cease and dE:sist from the violation of the law alleged· in the complaint in 
conformity to law, a1id to pilragraph · (2) of article III of the Rules· of Prac
tice and Procedure· of. the Federal Trade Commission, as amendecl· June 30, 1927. 

.. 1\fE:rEOR. COAL COMPAN,Y, 

. , ; ... , (Signed) . H. F .. MpD~NALD, Pres·ident. 
ST. LOUIS, MISSOURI, December 29, 1927. 

' \I ~~ 

.The amended answer, as above set out,·was thereupon received and 
regularly considered by .the Commission, and the Commission duly 
permitted the respondent to withdraw its original answer, and the 
Commission orderec;l said amended answer to be filed and made a 

· part of the recm:d in said proceeding as the answer of the respondent 
to said complaint. Thereafter, upon the complaint and said amended 
answer, and in accordance with· the law and rules of this Commission 
applicable, this proceeding came on for consideration and decision by 
the Commission, and the Commision, after -due c01~sideration and 
being fully .advised in the premises, _now makes its report in writing 
and states its findings as to· the facts and conclusion therefrom in 
c~nfor~ance .;_,ith the l~w: . . · . . . . 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Meteor Coal Co., is a corporation or
ganized under the laws of the State of Missouri, with its principal 
plitee. of business in the city of St. Louis in said State. ·It is now 
and since April, 1906;. has been engaged in the business of selling 
coal to dealers ih same and to consumers of coal and to ·othei·s, located 
and residing at p'oints in vu'rious States of the United States. ·It 
ca:uses said coal when so sold to be transported from· coi:tl mines 
in the State of Illinois, at an~ near the town of Pocaho·ntas, where 
the coal in which respondent deals is produced, i_nto_ imd thro'ugh 
other States of the United States t<? said vendees, ·at their respective 
points of location and residence .. ;In the course arid ·conduct of its 
said business respondent is in competition· with :other individuals, 
partnerships and corporations engaged in the business of selling and 
distributing coal in conunerce between and among various States of 
the United States. . 

PAR. 2. For over 40 years pr!or to the date hereof there has been 
marketed and sold throughout lat;ge areas and d.i;;t~lqts _of the United 
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States, including the territory in which respondent markets its coal, 
a certain· bituminous coal of high quality and value· :which said coal 
continuously has been and is now being marketed and sold under 
the name and designation "Pocahontas " coal. Said coal has .during 
all said time enjoyed and now erijoys a widespread popularity and 
valuable good will among dealer,s in and consumers of coal through
out aforesaid areas and sections where the same is marketed and sold 
and many of said tmde and many among the consuming public con
sider said coal superior in quality and value to other bituminous coals 
sold in competition with said " Pocahontas " coal and to be the best 
bituminou,s coal for certain purposes sold and marketed in the 
United States. Said coal is mined exclusively in the southwestern. 
portion of the State of West Virginia and in contiguous territory 
ip the State of Virginia. 

PAR. 3. Among the coals sold and distributed by respondent in 
interstate commerce as set out in paragraph 1 hereof, is a coal named 
and designated by respondent "Pocahontas " coal. Said coal i,s not 
the "Pocahontas:' coal' described in paragraph 2 hereof, but is a 
bituminous coal substantially lower in quality and value than said 
"Pocahontas" coal described in paragraph 1 hereof, and is sold by 
respondent at prices substantially le,ss than the prevailing prices at 
which said last-named coal is sold. Respondent's said coal is mined 
in the State of Illinois. Respondent causes advertisements offering 
it.s said purported "Pocahontas" coal for sale, to be inserted in 
newspapers, trade journals and other publications of general circu
lation throughout the United States and in sundry sections thereof, 
in which advertisements respondent causes said name and designation 
'' Pocahontas " coal to be conspicuously printed and ,set forth as the 
name and designation of said coal, and respondent otherwise repre
sents said coal to be "Pocahontas" coal in connection with the sell
ing and marketing of same. 

PAR. 4. The use by respondent of the name and designation 
" Pocahontas " in marketing and selling it,s said coal all as in para
graph 3 hereof set out, has the capacity and tendency to and does 
mislead and deceive many among the coal trade and many of the 
consuming public into the belief that responden-t's said coal is 
" Pocahontas " coal described in ·paragraph 2 hereof, and to cause 
many among said trade and many of the consuming public to deal 
in and :purchase re,spondent's said coal in that belie£. 

PAR. 5. There are among the competitors of respondent referred 
to in paragraph 1 hereof many who deal in and sell said "Poca
hontas" coal described in paragraph 2 hereof, and who rightfully 
and lawfully name, designate and represent their said coal to be 

•0 
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"'Pocahontas" coal. There are others of the competitors of respond
ent who deal in and sell bituminous coal which is not said "Poca
honta,s" coal described in paragraph 2 hereof, and who in no manner 
represent their said coal to be " Pocahontas " coal. The acts and 
practices of respondent all in this complaint before set out tend to 
divert business from and otherwise to injure and prejudice said 
competitors. 

CONCLUSION 

The acts, methods and practices of the respondent as set forth in 
the foregoing findings as to the facts constitute unfair methods of 
competition in commerce in violation of the act of Congress ap
proved September 26, 1914, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding was heard and considered by the Federal Trade 
Commission on the complaint duly issued by the Commission and 
served upon respondent and on the amended answer of the respond
ent thereto. Thereupon the Federal Trade Commission made its re
port in writing, in which it stated its findings as to the facts and its 
conclusion that the respondent has been using unfair methods of 
competition in commerce in violation of the provisions of section 5 
of an act of Congress approved September 26, 1914, entitled "An act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes", 

Therefore, it i8 ordered, That the respondent, l\Ieteor Coal Co., 
its officers, agents, representatives, and employees forthwith and for
ever cease and desist from advertising, or selling, or offering for 
sale any coal of its mines located in Illinois under the name of 
"Pocahontas" coal, and in any manner referring to its coal mined 
at or near the town of Pocahontas, Illinois, as " Pocahontas " coal, 
when not accompanied by clear and unequivocal designation of the 
State of its origin. 

It i8 fwrther ordered, That the respondent, Meteor Coal Co., shall 
within 60 days from the date of service of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which compliance with this order has been made. 
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IN THE 1\IATTF.R OJ.I' 

JAMES J. BRADLEY, DOING BUSINESS UNDER THE 
TRADE NAl\1E AND STYLE OF JAMES J. BRADLEY & 
COMPANY 

COlli PLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATIO~ OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1455. Complaint, Apr. 12, 1927-"Dccision, Jan. U, 1928 

Where tollet nml bath soaps manufactured in England had long enjoyed wid~ 
:;pread popularity, goo•l will and demand among the consuming public 
throughout the United States, and hlld come to be considered by many as 
superior In quality and other desirable characteristics to the domestic prod
uct, and to be purchased by many In preference thereto; and thereafter an 
Individual !'lealing in toilet and bath soapg, designated a certain soap, of 
uniform size and shape, manufactured for him by a domestic manufacturer, 
"English Tub Sonp ", and conspicuously so stamped each cake thereof, the 
indivi•lunl wrappers thereof, and the containers in which packed, together 
with I he word~ "Hanson-Jenks LimitPd London- New York'', upon each 
cake, the words (following his trade n.ame) "sole Agts. U. S. and Canada", 
upon said wrappers, ant! the phrase "The Original Hanson-Jenks Tub 
Soup", upon the said containers; with the capacity and tendency to mislead 
and d('ceive many retail dealer vendef's and many of the purchasing public 
into believing the aforesaid soap to have !:>Pen mnnufacturcd In Englanu and 
1mportrd into the United States, and into purchasing the same in such be
lief, and with the eff~t of so doing, nn<l of placing In the hands of dealers a 
mc>ans of committing n fraud upon the public by so representing, offering 
nnd selling U1e aforesaid soap, anct of diverting trade from competitors 
d<>allng in genuine English imported soups, and rightfully and lawfully so 
rep1·esenting the same, and competitors dealing in domestic soaps without 
misrepre~enting the ~nme as a hove set forth: 

lleld, That such praeticcs, unurr the circumstances set forth, constituted unfair 
methods of competition. 

Mr. Alfred 111. Orat•en for the Commission. 
Sclwffer & Lal•e, of New York City, for respondent. 

SYNOPsis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provisions 
of the FeJeral Trade Commission' Act, the Commission charged 
respondent individual, engaged in the sale of toilet and bath soaps to 
retailers in sundry States, and with place of business in New Y cirk 
City, with misbranding or mislabeling, in violation of the provisions 
of section 5 of such act, prohibiting the use of unfair methods of 
competition in interstate commerce, 

65133 •--iJ~VOL ll--31 
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Respondent, as alleged, for about five years last past caused a 
certain soap, made in the United States, but by him designated 
"English Tub Soap", to be conspicuously so stamped, together with 
the phrase "Hanson-Jenks, Limited, London-New York", caused 
the wrapper of each cake, stamped as above set forth, to be banded 
with a paper band bearing in large and conspicuous letters the words 
"English Tub Soap" and "James J. llradley & Co., sole agent 
United States and Canada", and caused to be set forth conspicuously 
upon containers in which the aforesaid soap was packed the phrase 
"English Tub Soap". 

Said stamping, banding, and packing had the effect, as alleged, of 
misleading and deceiving many of his retail dealer vendees, to whom 
said soap so stamped, banded and packed was delivered by respond
ent, and many of the consuming public, to whom said soap, so 
stamped, etc., was displayed, offered and 50ld by said dealers, into 
believing the aforesaid soap to have been manufactured in England 
and imported into the United States, i. e., to be an English soap, 
preferred and purchased by many, as superior to bath and toilet 
soaps made in the United States/ and had the capacity and tendency 
so to do, and the result of placing in the hands of the aforesaid 
dealers a means of committing a fraud upon a substantial portion 
of the consuming public by enabling them to represent, offer and 
sell said soap as and for a soap made in England, and of diverting 
business from and otherwise injuring and prejudicing competitors, 
many of whom deal in and sell bath and toilet soap there made and 
imported into the United States and rightfully and lawfully repre
sented by them as such a soap, and others of whom deal in and 
sell domestic bath and toilet soaps, without in any manner repre
senting said soaps as made in England; all to the prejudice of the 
public and respondent's competitors. 

Upon the foregoing complaint, the Commission made the following 

REronT, FINDINGS AS TO TnE FAcTs, AND OnDER 

Pursuant to the provisions of an net of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served 
its complaint upon the respondent Jame£ J. Bradley, charging him 

• As to the foregoing, paragraph 3 of the complaint alleges: 
PAll. 3. Toilet and bath soapa manufactured In Engl11nd han for many years enjoyed 

wldcHpread popularity, good will and demand amOflg the consuming public throughout 
the United States, many of whom bel!evP. and consider that bath and toilet soaps manu· 
tactured In England are suporlor In quality and other desirable charactel'lsllcs to bath 
and toilet soaps manuraetured In the United States, and many of tbe consuming publiC 
throughout the United States purchase bath nnd toilet HOnps manufactured In Engluud 
and Imported Into the United Statu, In prefe1·cnce to bath and toilet soaps manufuclul·ed 
lD the United States. 
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with the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. 

Respondent having entered his appearance and filed his answer 
to said complaint, hearings were had before a trial examiner, there
tofore duly appointed, and testimony was heard and evidence re
ceived in support of the charges stated in the complaint and in op
position thereto. 

Thereafter this proceeding came on regularly for decision, and the 
Commission having duly considered the record and being now fully 
advised in the premises, makes this its report, stating its findings as 
to the facts and conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS. 

PARAGRAPH 1. Respondent, James J. Bradley, is an individual 
doing business under the trade name and style of James J. Bradley 
& Co., with his principal place of business in the city and State of 
New York. He is now and has been for over five years engaged in 
the business of selling toilet and bath soaps manufactured for him 
by a factory at Camden, N.J., to retail dealers throughout the United 
States. Respondent causes said soap when sold to be transported in 
interstate commerce from the place of its manufacture in New Jersey 
and from respondent's principal place of business in the State of 
New York into and through other States of the United States to 
his said vendees at their respective points of location. In the course 
and conduct of his said business respondent is in competition with 
other individuals, partnerships and corporations engaged in the sale 
of toilet and bath soaps both English and American in commerce 
between and among various States of the United States. 

PAn. 2. The soap manufactured and sold by respondent is of a. 
certain uniform size and shape and is designated by respondent 
"English Tub Soap"· Upon each cake of said soap respondent 
causes to be stamped in large BJld conspicuous letters the phrases 
"English Tub Soap", and" Hanson-Jenks, Limited, London-New 
York"· Respondent causes each cake of soap to be completely 
wrapped in tissue paper, and around said soap thus wrapped causes 
to be placed a paper band upon which is printed in large and con
spicuous letters the phrases "English Tub Soap", and "J umes J. 
Brndley & Co., 1457 Broadway, New York City, sole agents United 
States and Canada". The soap is then packed by respondent in 
certain boxes holding six cakes, upon which boxes respondent causes 
to be printed in large and conspicuous letters the phrase, "English 
Tub Soap", and also the phrase "The Original Hanson-Jenks Tub 
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Soap". Respondent delivers said soap so stamped, described and 
packed to its aforesaid vendees, and said soap thus stamped, branded 
and packed is by said vendees displayed, offered for sale and sold to 
the consuming public, either by the box or by the cake. One of the 
purposes of the box or container of the six cakes of soap is to provide 
for an attractive display of the soap on the counters of the retail 
dealers. Such display. is accomplished merely by opening the lid 
of the container or box. 

PAR. 3. At the date of the hearing in this proceeding, June 30, 
1927, respondent was having manufactured soap, upon which was 
stamped on one side "English Tub Soap", and on the other side 
"Hanson-Jenks Co. Made in U.S. A." 

PAR. 4. Toilet and bath soaps, manufactured in England have for 
many years enjoyed widespread popularity, good will and demand 
among the consuming public throughout the United States, many 
of whom believe and consider that bath and toilet soaps manufac
tured in England are superior in quality and other desiraLle char
acteristics to bath and toilet soaps manufactured in the United States, 
and many of the consuming public throughout the United States 
purchase bath and toilet soaps manufactured in England and im
ported into the United States, in preference to bath and toilet soaps 
manufactured in the United States. 

PAR. 5. Respondent's use of the word " English " in the name or 
designation of the soap manufactured and sold by him and in stamp
ing, packing and advertising said soap, as set forth in paragraph 2 
hereof, has the capacity and tendency to and does mislead and deceive 
many retail dealers purchasing from him and many of the purchas
ing public into the belief that soap is manufactured in England and 
imported into the United States, and they purchase said soap in and 
on account of that belief. The use of said word in the designation, 
stamping, packing and advertising of said soap also places in the 
hands of dealers an instrument or means whereby dealers may com
mit a fraud upon the public by representing, offering for sale and 
selling respondent's soap as roup manufactured in England. 

PAn. 6. There are among the competitors of respondent referred 
to in paragraph 1 hereof, many who deal in and sell bath and toilet 
soap manufactured in England and imported into the United States 
and who rightfully and lawfully represent said soap to be such. 
There are others of said competitors who deal in and sell bath and 
toilet soaps manufactured in the United States and who in no manner 
whatsoever represent their said soaps to be manufactured in Eng
land. The use of the word "English" by respondent in connection 
with the sale of his soap, as hereinbefore set forth tends to and does 
divert trade from said competitors. 
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CONCLUSION 

The above and foregoing acts and practices of the respondent are 
to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in interstate commerce 
in violation of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, the testimony and evidence, briefs and oral argument, and 
the Commission having made its findings as to the facts and its con
clusion that the respondent has violated the provisions of an act of 
Congress approved September 26, 1914, entitled "An act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes", 

It is now ordered, That respondent James J. Bradley, his agents, 
servants, and employees do cease and desist from the use of the 
word "English" in the designation of, or in the advertising, brand
ing, labeling, or description of soap sold and distributed by him in 
interstate commerce, unless said soap be manufactured in England. 

It is further ordered, That the respondent shall within 60 days 
after the service upon it of a copy of this order file with the Commis
sion a report in writing setting forth in detail the manner and form 
in which it has complied with the order to cease and desist herein
before set forth. 
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IN THE MATTER OF 

UNION WOOLEN MILLS COMPANY, RACINE, WISCON
SIN, UNION WOOLEN MILLS COMPANY, JACKSON, 
MICHIGAN, MAX COHEN 

COllfPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

DocT•et 1!175. Comp'aint, Mar. 81, 19~6-Decision, Jan. !5, 1928 

Where an individual engaged in the manufacture of men's made to measure 
suits and overcoats in one of the large cities, and in the sale thereof in that 
and other cities In several near-by States, both directly and through the 
medium of organizations and corpomt!ons owned or cop.trolled by him, and 
so operated in the matter of selection and purchase of supplies, keeping and 
handling of accounts, credits, payment of salaries, selection of sites, filling 
of orders, supervision, preparation of advertising, and otherwise, as to 
constitute, in effect, a single business, under his control and management: 
and said corporations: neither owning, operating, controlling nor having any 
Interest in any mill manufacturing cloth, though engaged in competition 
with manufacturers having such m111s, as also with others who did not 
employ the term " mills " In connection with the manufacture and sale of 
their products, used the words "Union Woolen Mllls Company" as their 
corporate and trade name, and on their business signs, stationery, blllheads, 
circulars, trade llterature, anti in their newspaper and other advertising, 
and in the labels attached to their garments, and on the containers thereof, 
together, in some instances, with the names of the aforesaid clUes; with 
the capacity and tendency to mislead and <leceive and with the effect of 
misleading and deceiving the consuming public into believing that they 
owned and operated mills manufacturing the cloth from which the suits 
and overcoats sold by them were made, and their customers into believing 
that in purchasing of them they were buying directly from the manufac
turer of the cloth and thereby saving the profits of middlemen, and with the 
capacity and tendency to Induce, and with the effect ot', inducing many of 
the purchasing public to deal with them In such belle!: 

Held, That such practices, under the circumstances set forth, constituted unt'alr 
methods of competition. 

Mr. E. J, Hornibrook for the Commission. 
Mr. John J. Spear, of Chicago, Ill., for respondents. 

SYNOPSis oF CoMPLAINT 

Reciting its action in the public interest, pursuant to the provi
sions of the Federal Trade Commission Act, the Commission charged 
respondent Union Woolen Mills Co., of Racine, Wis., respondent 'V oolen Mills Co., of Jackson, Mich., Wisconsin and Michigan cor
porations, respectively, and respondent Max Cohen, organizer, 
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president, and treasurer of the aforesaid companies, with principal 
place of business at Chicago, but also doing business at Kenosha, 
Wis., as Union Woolen Mills Co., with adopting or using misleading 
corporate or trade names, misbranding or mislabeling, and advertis
ing falsely or misleadingly in violation of the provisions of section 
5 of such act, prohibiting the use of unfair methods of competition 
in interstate commerce. 

Respondent corporations, as alleged, organized by respondent 
Cohen 2 for the purpose of jointly conducting with him an inter
state business in the manufacture of men's clothing and in the sale 
thereof at retail; and respondent Cohen, at his said Kenosha busi
ness; 8 maintained at each of their places of business a sign conspicu
ously setting forth and displaying their aforesaid corporate or trade 
names, Union Woolen Mills Co., featured the same upon their letter
heads, billheads, invoices and other business stationery and labeled 
the clothing so dealt in by them "Union 'Voolen Mills Co., Chicago, 
Milwaukee, Racine, Kenosha, Jackson,". notwithstanding the fact 
that they neither owned, operated nor were interested in any woolen 
mills whatsoever and sold their clothing at substantially prevailing 
retail prices for comparable clothing. 

Such practices, as alleged, had the effect of misleading and deceiv
ing many of the public into believing that they were owners and 
operators of woolen mills manufacturing the cloth used by them in 
the making of their clothing, and that persons buying from them were 
purchasing directly from the manufacturers of both the cloth and 
the clothing, thereby saving the profits of middlemen, had the ca
pacity and tendency to cause such effect and to cause many of the 
public to deal with them and purchase their clothing in such belief, 
had the result of diverting business from and otherwise injuring and 
prejudicing competitors, many of whom manufacture the materials 
from which their clothing is made and sell the same directly to the 
consumers and others of whom purchase the materials from which 
their clothing is made from manufacturers and jobbers without in 
anywise falsely representing themselves as owners or operators of 
woolen mills in which they manufacture such materials, and had the 
tendency so to do; all to the prejudice of the public and of respond
ents' competitors. 

• Engaged In the purchase from manufacturers and jobbers, of material for men's cloth
Ing, In the bolt, for transportation to the places of business of his aforesaid corporation• 
for diMplay by them for the making of clothes to the order of their customers, In the 
making of such clothes at Chicago upon orders and measurements there received from 
said corporations, and In the return of such clothes to them for delivery to aucb 
customers. 

1 ~onducted along the Mme lines as employed In the CQ.IIe of the two corporation._ 
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Upon the foregoing complaint, the Commission made the following 

REPOnT, FINDINGS AS TO THE FACTs, AND OnnEn 

Pursuant to the provisions of an act of Congress approved Sep
tember 26, 1914, the Federal Trade Commission issued and served a 
complaint upon the respondents, Union 1Voolen Mills Co., Racine, 
Wis., Union ·woolen Mills, Jackson, Mich., and Max Cohen, charging 
them with unfair methods of competition in commerce in violation of 
the provisions of said act. 

Respondents having entered their appearances by their representa
tive, John J. Spear, esquire, thereupon, testimony of witnesses was 
submitted on behalf of the Commission, and by the respondents, be
fore Henry P. Alden, an examiner for the Federal Trade Commis
sion, duly appointed. 

Thereupon, this proceeding came on for decision and the Com
mission having duly considered the record and being fully advised 
in the premises, makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Max Cohen, is an individual, residing 
in the city of Chicago in the State of Illinois. In the year 1911 he 
began trading under the name and style of Union Woolen Mills Co. 
in said city. Under such trade name he is now and at all times 
since the year 1911 has been engaged in the business of manufacturing 
and selling men's suits and overcoats of the "made to measure" type 
in said city. Since the year 1920 he has been engaged in such manu
facture and sale under said trade name in commerce, in the manner 
hereinafter set forth. He causes said clothing, when so manufac
tured, to be shipped from his said place of business to the other re
spondents for the purpose of distributing the same to purchasers 
thereof, who are located in States of the United States other tha.n 
the State of Illinois. 

P.\R. 2. Respondents are in competition in interstate commerce with 
other firms, individuals, and corporations engaged in the manufac
ture, sale and distribution of men's suits and overcoats, which firms, 
individuals, and corporations do not use the term mill or mills in con
nection with the manufacture and sale of their said products. Re
spondents are also in competition in interstate commerce with makers 
of men's suits and overcoats who own the mills where the cloth, from 
which such suits and overcoats are made, is manufactured. 



UNION WOOLEN MILLS CO. ET AL. 475 

472 Findings 

PAR. 3. Respondent, Max Cohen, for the purpose of the sale and 
distribution of the suits and overcoats manufactured by him as afore
said, caused the respondent companies, Union 1Voolen l\iills Co., of 
Racine, Wis., and the Union Woolen Mills Co., of Jackson, Mich., 
and also the Union Tailoring Co., of Milwaukee, Wis., and the Union 
Woolen Mills Co., of Chicago, Ill., to be incorporated and their 
capital stock to be distributed as follows: 

The Union 'Woolen Mills Co., Racine, 1Vis., was incorporated in 
July, 1919, under the Jaws of the State of Wisconsin, with its princi
pal place of business at Racine, Wis., in said State. Its capital stock 
is divided into 250 shares. Respondent, Max Cohen, owns 248 of such 
shares. The secretary of this company, one Otto 1Vestergaard, owns 
one share of the capital stock in this company, for which he paid 
nothing. A brother-in-law of respondent Max Cohen, one A. J. 
Nussbaum, owns the other share. Respondent, Max Cohen, is the 
president and treasurer of this corporation. 

The Union Woolen Mills Co., ,Jackson, Mich., was incorporated 
under the laws of the State of Michigan, in October, 1920. Its prin
cipal place of business is in the city of Jackson in said State. It was 
incorporated by respondent, Max Cohen, who is its president and 
treasurer. Its capital stock is divided into 100 shares, 48 of which 
are owned by respondent, l\Iax Cohen, 48 shares by Robert Cohen, 
a brother of said respondent l\Iax Cohen, and 4 shares by one A. J. 
Nussbaum, a brother-in-law of respondent Max Cohen. Respondent, 
Max Cohen, is the president and treasurer of this corporation. 

The Union Tailoring Co., not made a respondent in this matter, is 
a corporation organized, existing and doing business under and by 
virtue of the laws of Wisconsin, with its principal place of business 
located at Milwaukee. It has adopted and uses the trade name of 
Union 1Voolen Mills Co. The said company is now and has been at 
all times, conducting its business in the same manner as hereinafter 
set forth with reference to the Racine corporation. Fifty-one per 
cent of the capital stock of this said company is owned by respondent 
Max Cohen, who is its president and treasurer, and 49 per cent is 
ownf'd by A. C. Rich, a brother-in-law of respondent, Max Cohen. 

The Union 'Voolen Mills Co., of Chicago, Ill., is not a party re
spondent in this matter. It was incorporated in the year 1920; it is 
now and has been conducting its business in the same manner as 
hereinafter set forth with reference to the Racine corporation. Tho 
capital stock of this company is divided into 200 shares of which 195 
shares are owned by respondent, l\fax Cohen, who is its president 
and treasurer, and the balance is owned by Robert Cohen, brother 
of Max, and one Otto Westergaard, its secretary. The said 1Vester
gaard owns·one share of the stock for which he paid nothing. 
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PAR. 4. Respondent, Union \Voolen Mills Co., of Jackson, Mich., 
and the Union Tailoring Co., of Milwaukee, Wis., and the Union 
Woolen Mills Co., of Chicago, Ill., each now maintain a store at the 
cities of Jackson, Milwaukee, and Chicago, respectively. At each 
of said stores a stock of cloth in bolt, ranging in value from $5,000 
to $12,000 is kept. The manner and method of conducting the busi· 
ness of these said stor~s are the same as those employed by the re· 
spondent, The Union Woolen Mills Co., of Racine, Wis., as is herein
after set forth. 

P.AR. 5. The respondent, Union.Woolen Mills Co., Racine, 'Wis., up 
until August, 1924, was engaged in the business of procuring orders 
for men's suits and overcoats from customers located within the 
State of 'Visconsin, which orders, together with the measurements 
of the customers and the cloth selected by them were shipped from its 
said place of business in the State of Wisconsin to respondent Max 
Cohen, in the city of Chicago, for the manufacture by him, or by 
others under contract with him into suits or overcoats, as the case 
might be, which suits and overcoats, respondent Max Cohen, after 
such manufacture, caused to be. shipped from the State of Illinois 
to the said respondent company in the State of Wisconsin for de
livery by it to said customers. The usual custom of respondent, 
Max CohQn, upon receipt of an order from respondent, Union 'Voolen 
Mills Co., Racine, \Vis., was for him to cut out the cloth in accord
ance with the measurements sent him and then deliver the same to 
some concern in Chicago for the actual sewing and making of the 
suit or overcoat, then such suit or overcoat was delivered to re· 
spondent, Union Woolen Mills Co., Racine, Wis., as aforesaid. The 
respondent, Union \Voolen l\Iills Co., Racine, Wis., first required a 
deposit from a customer when an order was taken for a suit of 
clothes or overcoat, and upon delivery by it of said suit or overcoat 
it collected the balance due from the customer and deposited all such 
receipts in a local bank, subject to withdrawal only when a check 
was countersigned by respondent, l\Iax Cohen, as president and 
treasurer. The charter of the Racine, 'Vis., company has not been 
i>Urrendered, but the business thereof has been temporarily sus· 
pended with the intention of resuming the same under said name of 
Union Woolen Mills Co., using the methods hereinbefore described, 
as soon as business conditions will warrant. Respondent, Union 
Woolen Mills Co., Racine, \Vis., maintained a store in said city, 
where bolts of cloth to be used in the manufacture of such suits or 
overcoats were kept. Usually the customer selected the cloth which 
he desired for a suit or overcoat at this store and the same was 
shipped to Chicago for manufacture as hereinabove set forth. It 
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frequently happened that respondent, Union Woolen Mills Co., 
Racine, Wis., did not have sufficient cloth in stock to make the gar
ment desired by the customer. Each bolt of cloth in said store had 
a number and the manager o£ the store at Racine and respondent, 
Max Cohen, at Chicago, each knew the number of each bolt of cloth. 
Whenever there was not sufficient clotho£ a certain number to make 
a garment desired by a customer, the number, together with the 
measurement of such customer, was sent on to Chicago to respondent, 
Max Cohen, who either took the cloth corresponding to such number 
from his own stock or went into the open market and purchased the 
same, and made or caused the same to be made into a garment and 
shipped back to respondent, Union 1Voolen Mills Co., Racine, 'Vis., 
as hereinabove described. 

PAR. 6. Respondent, Max Cohen, until1927, owned and operated a 
store at Kenosha, Wis., where men's suits and overcoats of the "made 
to measure" type were sold. The said store was conducted under the 
trade name and style of Union 1V oolen :Mills Co., Kenosha, Wis., 
and the business of said store was in all respects conducted in the same 
manner as hereinabove set forth with respect to the Racine corpora
tion. This store and business was not incorporated. This business is 
now temporarily suspended, but respondent, Max Cohen, intends to 
resume the operation of the same under the same name and to use 
the same methods in the operation thereof, as soon as conditions will 
warrant. 

PAR. 7. Respondent, Max Cohen, has at all times exercised general 
supervision over the businesses of the said five stores, to wit: The 
stores at Racine, Jackson, Kenosha, Milwaukee, and Chicago, re
quiring and receiving from each of them daily reports and other re
ports setting forth in detail the business transacted by them, including 
a complete itemized list of sales, together with the names of cus
tomers to whom such sales were made. The books of account of re
spondent corporations and the Kenosha, Milwaukee, and Chicago 
stores together with the personal books of respondent, Max Cohen, 
are kept at the Chicago office of the last-named respondent. These 
books are kept by one Otto 1Vestergaard. Respondent, Max Cohen, 
owns the store building in which these books are kept, and no rental 
is charged these said stores for the space in which their books and 
records are kept. The selection and supervision of advertising matter 
for the above-named stores is made by respondent, Max Cohen, at 
Chicago. 

PAR. 8. Respondent corporation of Jackson, Mich., and the Mil
waukee and Chicago corporations now maintain and respondent cor
poration of Racine, Wis., and the store at Kenosha, Wis., did main-
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tain during the period of their operation, upon the outside of the store 
buildings of said stores, a sign upon which is conspicuously displayed 
the words or legend "Union 'Voolen Mills Co.", and such words or 
legend appears upon their letterheads, billheads, invoices, receipts and 
other business stationery. Each garment sold at said stores is, or was, 
as indicated, delivered to a customer in a box or container on which 
is, or was, as indicate.d, printed the words " Union 'Voolen Mills 
Co.". To each garment delivered to a customer, as hereinbefore set 
out, respondent, Max Cohen, causes to be attached on the inside breast 
pocket of the coat, labels bearing the legend "Union Woolen Mills 
Co., Milwaukee, Racine, Kenosha, Jackson," or the legend "Union 
'Voolen Mills Co." with the address of one of the said stores. These 
labels are attached to the said clothes at the time of delivery to the 
purchaser, and placed therein at Chicago, at the direction of respond
ent, Max Cohen. In addition to the use of the words "Union Woolen 
Mills Co." as above set forth, respondents also adverti~e in local papera 
and in their advertisements they feature in conspicuous letters the 
words or legend" Union 'Voolen Mills Co." Respondents also make 
use of the word " mills " in circularizing their customers, and in cir
culars thus used by them they employ the words "Union ·woolen 
Mills Co." in large letters. This circularization does not reach persons 
residing outside of the States wherein said stores are located. Each 
customer of said stores upon selecting a piece of cloth from which he 
desires a suit or overcoat made is required to make a deposit. 'Vhen 
a deposit is made by a customer, he is given a receipt upon which the 
words or legend "Union vV oolen Mills" are printed. Business cards 
bearing the name "Union 'Voolen Mills Co." are used by respondent 
corporations and W'ere used by the Kenosha store and handed out to 
customers thereof. 

PAR. 9. All of the cloth for each of these stores is selected, bought 
by and shipped to them by respondent, Max Cohen, and purchased 
in his own name from various manufacturers or jobbers, and credit 
in the purchase of said cloth is extended by the vendor thereof to 
Max Cohen personally. In the instances of purchase of cloth for the 
respondent corporations, the purchase price thereof is charged to the 
respondent corporations. These said stores were opened and estab
lished by respondent, Max Cohen, personally. He selected their 
various locations, entered into the various rental contracts therefor, 
and established a credit in the banks of the cities or towns in which 
said stores were located. Respondent, Max Cohen, visi-ts said stores 
on an average of once a month, and once every three monthg said 
bookkeeper, Westergaard, visits said stores and checks up their stock 
of goods. The salaries of the managers of said. stores are arranged 
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by agreement between the managers and respondent, Max Cohen. In 
one instance, the salary of the manager of the Jackson store was 
increased from $35 to $60 per week and the books of that corporation 
show no resolution providing for such increase. This increase was 
brought about by verbal agreement between respondent, Max Cohen, 
and his brother, Robert Cohen, manager of said store. In one 
instance, the salary of the bookkeeper, said 'Vestergaard, was in
creased without resolution on the part of either of the respondent 
corporations. 

PAu. 10. Respondent corporations have declared no dividends nor 
have they distributed any profits. Such dividends or profits are 
standing on the books of the companies as accumulated. 

PAn. 11. All of the materials used by respondent, Max Cohen, 
respondent, Union ·woolen Mills Co., Racine, Wis., respondent Union 
W oolcn Mills Co., Jackson, Mich., and the Kenosha and other said 
stores, were and are purchased in the open market by respondent, 
Max Cohen, from others who manufacture them. None of said 
respondents e\·er owned, operated, controlled or had, or have, any 
interest in a mill in which cloth was, or is, manufactured. 

PAn. 12. The use by respondents of the word "mills " in their cor
porate and trade names, and the use of the word "mills" on their 
signs, business stationery, billheads, circulars, labels, in newspaper 
and other advertising and trade literature, as hereinbefore set out, 
has the capacity and tendency to and does mislead and deceive the 
consuming public into the belief that respondents own and operate 
mills in which they manufacture cloth from which the said suits and 
overcoats sold by them are made, and customers purchasing clothing 
from respondents are led to believe by the use of the word "mills," as 
aforesaid, that they are buying directly from the manufacturer of 
said cloth, thereby saving the profits of middlemen, and such use of 
the word "mills" has the capacity and tendency to, and does, induce 
many of the purchasing public to deal with respondents in that belief. 

CONCLUSION 

The said practices of respondents under the circumstances set forth 
in the foregoing findings are unfair methods of competition in inter
state commerce and constitute a violation of the act of Con()'ress 

" approved September 26, 1014, entitled "An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes". 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the record, and the Commission having made its findings 
as to the facts and its conclusion, that the respondents have violated 
the provisions of an act of Congress approved September 26, 1914, 
entitled "An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes ", 

It is now ordered, That respondents Union 'Voolen Mills Co., 
Racine, Wis., Union Woolen Mills Co., Jackson, Mich., and respond
dent l\Iax Cohen, and each of them, their officers, agents, representa
tives, servants, and employees, cease and desist: 

(1) From using the word" mill" or" mills", or words of like im
port, in or as a trade or corporate name in the carrying on of the 
business of manufacturing, 15elling or distributing men's clothing 
in interstate commerce, until the said respondents actually own or 
directly control or operate a mill or mills in which the cloth from 
which said clothing is made is manufactured. 

(2) From making, in connection with the sale and distribution of 
men's clothing in interstate commerce, representations through ad
vertisements, circulars, business stationery, trade or corporate names, 
signs, or labels attached to such clothing, or in any manner what
soever, to the effect that respondents are the manufacturers or makers 
of cloth from which such clothing is made, until such respondents 
actually own or directly control or operate a mill or mills in which 
such cloth from which such clothing is made, is manufactured. 

It is further ordered, That respondent, l\Iax Cohen, cease and de
sist from using or employing the word "mill" or "mills", or words 
of like import, as a part of the corporate or trade name for or in con
nection with any corporation, firm, association or store which he 
may organize or establish, or cause to be organized or established in 
the future, for the purpose of selling or distributing men's clothing 
in interstate commerce, until respondent, Max Cohen, or such corpo
ration, firm, association, or store, actually owns or directly controls 
or operates a mill or mills, in which the cloth from which such 
clothing is made is manufactured. 

It is further ordered, That respondents Union 'Voolen Mills Co., 
Racine, 'Wis., Union 'Voolen Mills Co., Jackson, Mich., and respond · 
entent, Max Cohen, shall within 60 days after the service upon it of n 
copy of this order, file with the Commission a report in writin~ 
setting forth in detail the manner and form in which it has complied 
with the order to cease and desi.st hereinbefore set forth. 
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H. S. CRUIKSHANK. Complaint, Jan. 14, 1926. Order, Nov. 9, 
1926. (Docket 1361.) 

Charge: Misrepresenting products; in connection with the sale 
of hay. 

Dismissed, after answer and trial, on "recommendation of the 
chief counsel." 

Appearances: Mr. Henry Miller and Mr. Miles J. Furnas for 
the Commission. 

GRAND RAPIDS FURNITURE Co. Complaint, Jan. 16, 1925. Order, 
Dec. 18, 1926. (Docket 1258.) 

Charge: Adopting and using misleading corporate name, adver
tising falsely or misleadingly, misrepresenting products offered, mis
representing business identity and status and appropriating cor
porate name of competitor; in connection with the sale of furniture. 

Dismissed, after answer and trial, by the following order: 
It is m"dered, That the complaint in the above-entitled proceeding 

be and the same is hereby dismissed upon the ground that the Com
mission has no jurisdiction because of lack of interstate commerce. 

Commissioner Nugent dissented, with the statement that he would 
later file memorandum of dissent.1 

Commissioner Humphrey made the following statement in connec
tion with his vote: 

I ofrered the motion to dismiss this case for lack of jurisdiction and voted 
for the motion for the following reasons: (1) Because there is no evidence 
in the record of interstate commerce to sustain an order to cease and desist; 
(2) the findings submitted by the chief counsel are not sufficient to sustain an 
order to cease and desist; (3) because from the records filed in this case it 
is apparent that had I made a motion to accept a consent decree agreed to by 
the respondent that the motion would either have been rejected or resulted in 
a tie vote thereby causing great delay in the case, in which I hnve been informed 
there are very urgent reasons for immediate action; nnd ( 4) it has been stated 
by the respondent in this case that if the Commission bad accepted a con~ent 
decree there would have been no appeal by the respondent and no review of 
the order and therefore there would have been no hope of settlement of the 
legal question involved and I will not insist therefore upon a vote accepting 
a consent decree tor the further reason it appears that the legal stafr Is still 
engaged in a somewhat laborious undertaking trying to secure authorities to 
show that the opinion of Judge WWte in the case of Pacific Railway v. Ketchem, 
101 U. S. 289, is not sound and should be overruled. 

Appearances: Mr. M<»"gan J. Doyle and Mr. Alfred M. Craven 
for the Commission; N CUJh & Ahern of Chicago, III., for. respondent. 

1 Never filed, 481 
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S. GooDMAN AND J. CoHEN, partners, doing business under the trade 
name and style, Goodman, Cohen & Co. Complaint, May 20, 1925. 
Order, Jan. 8, 1927. (Docket 1314.) 

Charge: Misrepresenting products offered and misbranding or mis
labeling; in connection with the manufacture and sale of shirts. 

Dismissed, after an,swer, without assignment of reasons.1 

Appearances: Mr. Jwnes M. Brinson for the Commission. 

THE WoRRELL MANUFACTURING Co. Complaint, Aug. 6, 1923.2 

Order, Jan. 24, 1927. (Docket 10M.) 
Charge: Commercial bribery; in connection with the sale of insecti

cides, disinfectants, and sanitary appliances. 
Dismissed, after answer, by the following order: 
This matter being at issue and coming before the Commission on 

memorandum from the chief counsel dated January 8, 1927, in which 
it is reported that respondent has subscribed to the resolution adopted 
at the Commission's trade practice conference with the Insecticide 
and Disinfectant Industry held November 10, 192G, and that respond· 
ent also signed an individual statement addressed to the Commis
sion in which respondent subscribed to and agreed to abide by the 
resolution adopted at the trade practice conference, and the Com
mission being advised in the premises, 

It is hereby ordered, That the complaint herein be and the same is 
hereby dismissed for the reason that respondent on December 30, 
192G, subscribed to and agreed to abide by the resolution adopted at 
the trade practice conference for the Insecticide and Disinfectant 
Industry held at Indianapolis, Ind., on November 10, 192G. 

Commissioner Myers dissenting. 
Appearances: Mr. Edward J. Hornibroolc and Mr. Walter B. 

1V ooden for the Commission. 

CnEMO Co. Complaint, Aug. 12, 1924. Order, Jan. 24, 1927. 
(Docket 1218.) 

Charge: Commercial bribery; in connection with the manufacture 
and sale of disinfectants, insecticides, and soaps. 

Dismissed, after answer and trial, by the following order: 
This matter being at issue and coming before the Commission on 

memorandum from the chief counsel dated January 8, 1927, in which 
it is reported that respondent has subscribed to the resolution adopted 
at the Commission's trade practice conference with the Insecticide 
and Disinfectant Industry held November 10, 192G, and that respond
ent also signed an individual statement addressed to the Commis-

• 'l'be order recites that the pro .. ePdlng came before the Commission for consideration 
upon tbe recnmm!'ndntlon of the chl<'f counsel for diRml~sal of the complulnt. 

•Amended complaint, Dec. 14, 1023. 
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sion in which respondent subscribed to and agreed to abide by the 
resolution adopted at the trade practices conference, and the Com
mission being advised in the premises, 

It is hereby ordered, That the complaint herein be and the same is 
hereby dismissed for the reason that repondent on December 29, 1926, 
subscribed to and agreed to abide by the resolution adopted at the 
trade practice conference for the Insecticide and Distinfectant In
dustry held at Indianapolis, Ind., on November 10, 1926. 

Commissioner Myers dissenting. 
Appearances: Mr. Edward J. Ilornibrook and Mr. "Walter B. 

Wooden for the Commission; Mr. Edwarti F. Spitz, of New York, 
N. Y., for respondent. 

AMERICAN DisiNFECTING Co., INc. Complaint, Oct. 15, 1926. 
Order, Feb. 17, 1927. (Docket 1428.) 

Charge: Commercial bribery; in connection with the manufac
ture and sale of disinfectants, insecticides and germicides. 

Dismissed, after answer, by the following order: 
This matter being at issue and coming before the Commission on 

memorandum from the assistant chief counsel dated February 9, 1927, 
in which it is reported that respondent has subscribed to the resolu
tion adopted a.t the Commission's Trade Practice Conference with the 
Insecticide and Disinfectant Industry held November 10, 1926, and 
that respondent also signed an individual statement addressed to the 
Commission in which respondent subscribed to and agreed to abide 
by the resolution adopted at the trade practice conference, and the 
Commission being advised in the premises, 

It is hereby ordered, That the complaint herein be and the same is 
hereby dismissed for the reason that respondent on February 4, 1927, 
subscribed to and agreed to abide by the resolution adopted at the 
Trade Practice Conference for the Insecticide and Disinfectant Indus
try held at Indianapolis, Ind., on November 10, 1926. 

Commissioner Myers dissenting. 
Appearances: Mr. lV alter B. lV ooden for the Commission; Mr. 

Edward F. Spitz, of New York, N.Y., for respondent. 

T.V. AARON, TRADING UNDER THE NAl\IE AND STYLE OF HoME AnT 
Co. Complaint, May 26,1926. Order, Feb. 23,1927. (Docket 1388.) 

Charge: Advertising falsely or misleadingly; in connection with 
the sale of pictures. 

Dismissed, after trial, "without prejudice for the reason that 
respondent has gone out of business." 

Appearances: Mr. Alfred M. Oraven for the Commission. 
G5133 ° -30-VOL 11--32 
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MoRTIMER ALTMAN, ET AL., A CoPARTNERSHIP DoiNG BusiNEss AS 
U.S. WooLEN MILLS Co. Complaint, June 1, 1926. Order, Feb. 23, 
1927. (Docket 1389.) 

Charge: Using misleading trade name and advertising falsely or 
misleadingly; in connection with the sale of various kinds of sweaters, 
overcoats, mackinaws, blankets, hosiery, stag pants and shirts, flannel 
shirts, leather jackets, sheepskin lined coats, and like articles of 
merchandise. 

Dismissed "for the· reason that respondents have gone out of 
business." 

Appearances: Mr. Willtam A. Sweet for the Commission; Brill&: 
M aslon, of Minneapolis, Minn., for respondents. 

GoTHA~r SILK HosiERY Co., Inc. Complaint, Nov. 13, 1925. Or
der, :Mar. 22, 1927. (Docket 1356.) 

Charge: Resale price maintenance; in connection with the manu
facture and sale of men's and women's silk hosiery. 

Dismissed, after answer, for the reason that" respondent has gone 
out of the business of manufacturing and selling hosiery." 

Appearances: Mr. William A. Sweet for the Commission; Spiro, 
Abrams & Felstiner, of New York, N.Y., for respondent. 

NATHANIEL AnRAIIAIII AND ALBERT W mTE DoiNG BusiNESs UNDER 
THE 'mADE NAME AND STYLE OF AnMY AND NAVY SURPLUS WARE
liOUSE. Complaint, Dec. 4, 1926. Order, Mar. 28, 1927. (Docket 
1433.) 

Charge: Using misleading trade name and advertising falsely and 
misleadingly; in connection with the sale of paint and other articles 
of merchandise. 

Dismissed "for the reason that the respondents have gone out of 
business." 

Appearances: Mr. Robert 0. Brownell for the Commission; Browrv
stone & Goodman, of San Francisco, Calif., for respondents. 

LrorrTNER PunusmNa CoRPORATION. Complaint, Feu. 5, 1927. 
Order, Apr. 18, 1927. (Docket 1437.) 

Charge: Naming product misleadingly; misrepresenting business 
status, and advertising falsely or misleadingly; in connection with 
the publication of an agricultural magazine, and in the sale, dis-
tribution, and circulation thereof. · 

Dismissed without prejudice and without assignment of reason.1 

Appearances: Mr. Alfred M. Oraven for the Commission. 

1 Arter eonslderatlon, "on tlle recowmendlltlon ot the asslstunt ch!E!f counsel, that t.lle 
18Jll8 be dlsmiBBed. .. 
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CENTENNIAL :MILL Co. ET AL. Complaint, Oct. 31, 1924. Order, 
Apr. 22, 1927. (Docket 1344.} 

Charge: Combining or conspiring with the intent and effect of 
suppressing competition in price and otherwise; in connection with 
the sale of flour. 

Dismissed without assignment of reasons. 
Appearances: JJ!r. G. Ed. Rowland for the Commission. 
Palmer, Davis & Scott, of Washington, D. C., and Battle, Hul

bert & H elsell, of S~attle, ·wash., for respondents generally; Mr. 
Royal D. Mead, of ·washington, D. C., for American Factors (Ltd.), 
Alexander & Baldwin (Ltd.), Fred L. Waldron (Ltd.), Theo H. 
Davies & Co. (Ltd.), Castle & Cook (Ltd.), C. Brewer & Co., and 
Henry May & Co.; Covington, Burling & Rublee, of Washington, 
D. C., for American Factors (Ltd.), Fred L. \Valdron (Ltd.), Theo 
H. Davies & Co. (Ltd.), and Henry May & Co.; Douglas, A bear ru 
Douglas, of ·washington, D. C., for Alexander & Baldwin (Ltd.), 
and C. Brewer & Co.; Smith, Warren, Stanley & V itousek, of Hono
lulu, Hawaii, for Alexander & Baldwin (Ltd.), and C. Brewer & 
Co.; and Robertson & Castle, of Honolulu, Hawaii, for Castle & Cook 
(Ltd.). 

ALLIED CHEliiiCAL & DYE CoRPORATION. Complaint, Nov. 28, 1924. 
Order, l\fay 19, 1927. (Docket 1247.) 

Charge: Acquisition of stock of competing corporations, in viola
tion of section 7 of the Clayton Act; in connection with the pro
duction and sale of roofing and building papers, roofing and paving 
pitch, ammonia, insecticides, disinfectants, and coal tar and chemical 
products. 

Dismissed, after answer, without assignment of reasons. Com
missioner Nugent dissenting.1 

Appearances: Mr. A. R. Brindley for the Commission; Miller & 
Otis, of New York City, and Mr. J. Harry Covington, of \Vashing
ton, D. C., for respondent. 

THREE IN ONE OIL Co. Complaint, Nov. 17, 1923. Order, June 
16, 1927. (Docket 1089.} 

Charge: Maintaining resale prices; in connection with the manu
facture and sale of lubricating oil. 

Dismissed, after answer and trial, without assignment of reasons. 
Commissioner Nugent dissents. 

Appearances: Mr. William A. Sweet for the Commission; Steuart, 
Chapman & Moore, of New York City, for respondent. 

1 The order rf'cltes thnt the matter came on for "consideration upon the rcconrmenda· 
tlon of the chief examiner for dismissal ot the complaint." 



486 FEDERAL TRADE COMMISSION DECISIONS 

LonEAN H. BASl\UDJIAN, doing business under the trade name and 
style H. BASMADJIAN & SoNs. Complaint, Mar. 4, 192G. Order, 
June 29, 1927. (Docket 13GB.) 

Charge: Using misleading trade name, misrepresenting business, 
and advertising falsely or misleadingly, in connection with the pur
chase and sale of pistachio nuts. 

Dismissed for the reason that " respondent has gone out of the 
business set forth in said complaint." 

Appearances: Mr. Hewry Miller for the Commission; Mr. II. 
VanDenberg, of New York City, for respondent. 

THE AMERICAN ToBAcco Co. AND THE CHICAGO ToBACco J OBBEns' 
AssociATION, ITs OFFICERS AND MEMBEns. Complaint, Aug. 5, 1922. 
Order, July 6, 1927. (Docket 902.) 

Charge: Agreeing, combining and conspiring to fix prices and 
resale prices, of the products dealt in by respondent jobbers, through 
refusal to sell and threats of refusal to sell, and through the aid of 
agreements with other wholesalers in other States; in connection 
with the manufacture and sale of cigars, cigarettes and other tobacco 
products. . 

Dismissed, after answer and trial, "by reason of the decision of 
the Supreme Court of the United States in the case of Federal Trade 
Commission v. American Tobacco Company, Docket No. 886." {47 
Sup. Ct. Rep. 663; 274 U.S. 543.) 

Appearances: Mr. Edward L. Smith and Mr. Robt. N. McMillen 
for the Commission; Mr. Junius Parker, of New York City, and 
Mr. John lV alsh, of 'Vashington, D. C., for American Tobacco Co.; 
Sonnenschein, Berkson, Lautmann & Levinson, of Chicago, Ill., for 
Chicago Tobacco Jobbers' Ass'n; Mr. John A. Burke, of Chicago, 
Ill., for Thomas Slader; Pack & Busby, of Washington, D. C., for 
Morris Cohen; and Pack & Busby, of Washington, D. C., also ap
peared along with Pines & Newman, of Chi<!ago, Ill., for J. Pines 
& Sons. 

1VnoLESALE CoNFECTIONERs' CLUB OF RICHMOND, VIRGINIA, ITs 
OFFICERS AND MEMBERS. Complaint, Mar. 12, 1927. Order, July 7, 
1!>27. (Docket 1445.) 

Charge: Cooperating and confederating together and with others 
to restrict channels of distribution to and through the dealer members, 
from the manufacturers and to fix and maintain prices, both on the 
part of member dealers, and competing nonmember dealers; in 
connection with the sale of confectionery and allied products. 

Dismissed, after answer, "for the reason that a final decree wa.s 
on the 13th day of April, 1927, rendered by the District Court of 
the United States for the Eastern District of Virginia in a proceed-



ORDERS OF DISMISSAL 487 

ing instituted by the United States of America against the respond
ents in above-entitled proceeding, by which decree the said respond
ents are perpetually enjoined and prohibitsd from doing the things 
against which the complaint herein is directed." 

Appearances: Mr. Alfred M. Oraven for the Commission. 

liEYwoon-,VAKEFIELD Col\IPANY. Complaint, Apr. 4, 1925. Or
der, Aug. 4, 1927. (Docket 129!>.) 

Charge: Advertising falsely or misleadingly; in connection with 
the manufacture and sale of furniture, perambulators, and other like 
articles which consist in whole or in part of a woven fabric re
sembling wicker-work. 

Dismissed, after answer, by the following order: 
This matter being at i,ssue and coming before the Commission on 

memorandum from the director of trade practice conferences anu the 
assistant chief counsel dated July 29, 1927, in which it is reported 
that respondent has subscribed to the resolution adopted at the 
Commission's trade practice conference with the 'Vovcn Furniture 
Industry held at Chicago, Ill., on April 29, 1927, and that respond
ent also has signed an individual statement addressed to the Com
mission in which respondent has subscribed to and agreed to abide 
by the rules of the industry as approved by the Commission and as 
set forth in the statement issued by the Commission dated July 8, 
1927, covering the said trade practice conference, and the Commis-

·sion being advised in the premises, 
It is hereby ordered, That the complaint herein be and the same 

is hereby dismissed for the reason that respondent on July 27, 1!:127, 
subscribed to and agreed to comply with the rules of the industry 
as approved by the Commission and as set forth in the statement 
1ssued by the commission dated July 8, 192-7, covering the trade 
practice conference held for the 'Voven Furniture Industry at 
Chicago, Ill., on April 29, 1927. 

Appearances: Mr. Morgan J. Doyle and Mr. Olw,rles Melvin Neff 
for the Commission; Allen &: Barnes, of Boston, Mass., for 
respondent. 

J. R. SrEAL, ET AL. Complaint, July 18, 1924. Order, Sept .. 20, 
1927. (Docket 1201.) 

Charge: Combin.ing and cooperating together to eliminate compe
t~tion in the purchase of supplies, and to exact and appropriate 
moneys paid therefor; in connection with the purchase and sale 
of strawberries. 

Dismissed, after answer and trial, without assignment of reasons.1 

Appearances: Mr. G. Ed. Rowland for the Commission; Mr. John 
Walsh and Mr. L.A. Spiess, of 'Vashington, D. C., for respondentS~. 

1 Proceeding " considered by the Commission ou ttle fecommeuda.tlon of the assistant 
chief counsel that same be dism1slled." 
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JULius KLORFEIN. C<>mplaint, Oct. 21, 1924. Order, Sept. 22, 
1927. (Docket 1241.) 

Charge: Misbranding or mislabeling, advertising falsely or mis
leadingly, and misrepresenting trade-mark rights; in connection with 
the manufacture and sale of cigars. 

Dismissed, after answer and trial, by the following order: 
The above-entitled proceeding coming on for consideration by the 

Commission, and it appearing that the subject matter of the com
plain,t had been disposed of satisfactorily to the Commission by 
stipulation, and the Commission now being fully advised in the 

·premises, 
It is ordered, That the complaint herein be dismissed. 
Appearances: Mr. Edward E. Reardon for the Commission; Mr. 

George Frankenthaler, of New York City, and Mr. Louis H. lVarner 
and Mr. Marvin Farrington, of ·washington, D. C., for respondent. 

W ADOCH RxzcALLAH, SELIN KATIN AND BADIE KATIN, PARTNERS 
DoiNG BusiNESS UNDER THE TRADE NAME AND STYLE, ,V. RxzcALLAH 
& Co. Complaint, Jan. 29, 1925. Order, Sept. 27, 1927. (Docket 
1271.) 

Charge: Naming product misleadingly and advertising falsely or 
misleadingly; in connection with the importation and sale of lace. 

Dismissed, after stipulation, without assignment of reasons.1 

Appearances: Mr. A. R. Brindley for the Commission; Mr. A.M. 
Davis, of New York City, for respondents. 

PAciFic SoUTHWEST IMPORT Co. Complaint, June 2, 1925. Order, 
Oct. 25, 1927. (Docket 1322.) 

Charge: Naming product misleadingly and advertising falsely or 
misleadingly; in connection with the sale of hardwood lumber and 
other hardwood products. 

Dismissed, after answer and trial, for the reason that respondent 
" has gone out of business." 

Appearances: Mr. M. Markham Flannery and Nr. Stephen 0. 
Van Fleet for the Commission; Forbes & Daniels, of Washington, 
D. C., for respondent; Major F. G. Munson, Judge Advocate, 
U. S. A., of Washington, D. C., for Philippine Government, 
intervenor. 

'VEsTERN MEAT Co. AND NEVADA PACKING Co. Complaint, Nov. 
24, 1919. Order, Oct. 29, 1927. (Docket 457.) ' 

Charge: Eliminating competition through stock a!!quisition, and 
common director, in violation of sections 5 of the Federal Trade 

1 The order recites that the proceeding came on "tor consideration upon the recom
mendation of the assistant chlet counsel tor dismissal of the complaint." 
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Commission Act, and 7 and 8 of the Clayton Act, respectively; in 
connection with the slaughter of livestock and packing-house business. 

Dismissed, after answer, stipulation and trial, without assignment 
of reasons. 

Appearances: Mr. J. A. Burdeau, Mr. lV. T. Ohantland and Mr. 
E. F. Haycraft for the Commission; Sullivan & Sullivan and T !Leo. J. 
Roche, of San Francisco, Calif., for respondents. 

MARION TooL 'VonKs, INc. Complaint, Mar. 31, 192G. Order, 
Oct. 31, 1927. (Docket 1340.) 

Charge: Naming product misleadingly, misbranding or mislabel
ing and advertising falsely or misleadingly; in connection with the 
manufacture and sale of tools. 

Dismissed, after answer, stipulation and trial, by the following 
order: 

The above-entitled proceeding corning on for final determination, 
and the Commission now being fully advised in the premises, 

It i8 ordered, That the complaint in the above proceeding be and 
the same is hereby dismissed, without prejudice to the right of the 
Commission to take such further action as may be appropriate in the 
public interest in case the respondent shall resume the use of the 
word " Steel" in connection with the manufacture and sale of the 
tools referred to in the complaint herein. . 

Appearances: Mr. lVilliarn A. Sweet for the Commission; Mr. 
John 0. Gall, of 'Yashington, D. C., for respondent. 

SANoow-LEWis, INc. Complaint, Oct. 18, 1927. Order, Oct. 31, 
1927. (Docket 1484.) 

Charge: Misrepresenting prices, misrepresenting business status, 
and advertising falsely or misleadingly; in connection with the sale by 
mail of courses in physical culture. 

Dismissed by the following order: 
The above-entitled proceeding coming on for consideration on 

memorandum of October 24, 1927, from the director of trade practice 
conferences, advising that on September 23, 1927, the respondent 
signed an acceptance to the trade practice conference rules approved 
by the Commission for correspondence schools, and the Commission 
being fully advised in the premises, 

It is ordered, That the complaint in the above-entitled proceeding 
be and the same is hereby dismissed, in view of the signing by re
spondent of an agreement to abide by the trade practice conference 
rules approved by the Commission for correspondence schools. 

Appearances: Mr. Alf-red M. Ora.ven for the Commission. 
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·wRIGHTSVILLE HARDWARE Co. Complaint, July 21, 1926. Order, 
Nov. 30, 1927. (Docket 1395.) 

Charge: Misbranding or mislabeling and advertising falsely or 
misleadingly; in connection with the manufacture and sale of ham
mers made of malleable iron. 

Dismissed, after answer, by the following order: 
The above-entitled proceeding coming on for decision, and the 

Commission now being fully advised in the premises, 
It is ordered, That the. complaint in the above proceeding be and 

the same is hereby dismissed, without prejudice to the right of the 
Commission to take such further action as may be appropriate in 
the public interest in case the respondent shall resume the use of the 
word "Steel" in connection with the manufacture and sale of the 
tools referred to in the complaint herein. 

Appearances: Mr. Willwm A. Sweet for the Commission; Mr. 
John 0. Gall, of ·washington, D. C., for respondent. 

JonN H. DocKMAN & SoN. Complaint, June 5, 1926. Order, 
Dec. 5, 1927. (Docket 1390.) 

Charge : Using a lottery scheme in merchandising; in connection 
with the manufacture and sale of candy specialties and punch board 
devices for use in the sale of its candy products. 

Dismissed, after answer and trial, without assignment of reasons. 
Appearances: Mr. Alfred M. Oraven for the Commission 1 Ilarley, 

Wheltle &! Webster and Mr. John E. Oross, of Baltimore, Md., for 
respondent. 

OMAHA TANNING Co. AND ,V. C. KALASII. Complaint, July 25, 
1927. Order, Dec. 7, 1927. (Docket 1475.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
business status or advantages; in connection with the business of tan
ning hides and manufacture and sale of harness, saddles and horso 
collars. 

Dismissed by the following order: 
The above-entitled proceeding coming on for consideration by the 

Commission, and it appearing that the subject matter of the com
plaint had been disposed of satisfactorily to the Commission by stipu
lation whereby the respondent agrees to cease and desist from the 
practices alleged in the complaint and not to resume the same, and 
the Commission now being fully advised in the premises, 

It is ordered, That the complaint herein be and the same is hereby 
dismissed. 

Appearances: Mr. Alfred M. Oraven for the Commission; Johnson, 
Moorhead & Rine, of Omaha, Nebr., for respondents. 
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J. w. ELWOOD, A. E. p ARM ALEE AND A. B. CARPENTER, PARTNERS, 
DoiNG BusiNESS UNDER THE TRADE NAME AND STYLE NoRTHWESTERN 
Fun Co. (Docket 1448), AND As NoRTHWESTERN ScnooL OF TAxiDERMY. 
Complaint, Apr. 1, HJ27. Order, Dec. 10, 1927. (Docket 1449.) 

Charge: Advertising falsely or misleadingly; in connection with 
teaching by correspondence the art and trade of furriery' and taxi
dermy. 

Dismissed by the following order : 
The above-entitled proceedings coming on for consideration upon 

the recommendation of the director of trade practice conferences and 
the assistant chief counsel for dismissal for the reason that the re
spondents have accepted and agreed to abide by the trade practice 
conference rules adopted by correspondence schools on April 30, 
1927, and approved by the Commission July 8, 1927, and the Com
mission having considered the same and being fully advised in the 
premises, 

It is ordered, That the complaints in the above-entitled proceedings 
be and the same are hereby dismissed for the reason that the respond
ents have signified in writing their purpose to comply with the pro
visions of the Trade Practice Conference with correspondence schools. 

Appearances: Mr. Alfred M. Craven for the Commission. 

ABRASIVE PArER AND CLOTH MANUFACTURERs' ExcHANGE, ITS OFFI
CERS AND MEMBERS. Complaint, Feb. 21, 1925. Order, Dec. 20, 1927. 

· (Docket 1290.) 
Charge: Combining or conspiring to fix uniform prices, terms and 

discounts at which abrasives manufactured by respondent members 
of respondent exchange, shall be sold, and to suppress competition 
in the sale and distribution thereof. 

Dismissed, after answer, stipulation and trial, without prejudice 
and without assignment of reasons. 

Appearances: Mr. James M. Brinson for the Commission; Mc
Kercher & Link, of New York City, for respondents. 

CoN-FERRo PAINT & VARNISH Co. Complaint, Sept. 22, 1925. 
Order, Dec. 20, 1927. (Docket 1346.) 

Charge : Advertising falsely or misleadingly and misbranding or 
mislabeling; in connection with the manufacture and sale of paints. 

Dismissed, after answer and trial, by the following order: 
Additional evidence having been adduced by counsel for respond

ent in the form of an affidavit, and the same having been received 
and considered by the Commission, and the Commission being fully 
advised in the premises, 

It is now ordered, That the complaint herein be and the same is 
hereby dismissed. 
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Appearances: Mr. Henry Miller for the Commission; Mr. Carl M. 
Dubinsky and Mr. Jerome F. Duggan, of St. Louis, 1\:Io., for respond
ent. 

MALDEN KNITriNO MILLS. Complaint, Apr.12, 1927. Order, Dec. 
22, 1927. • (Docket 1454.) 

Charge: Misbranding or mislabeling; in connection with the man
u facture and sale of knitted garments. 

Dismissed, after answer· and trial, without prejudice and without 
assignment of reasons. 

Appearances: Mr. Alfred M. Craven for the Commission; Guter
man & GuterJnan, of Boston, Mass., for respondent. 

TnE BENJAliiiN BROOKS Co. Complaint, Dec. 9, 1927. Order, 
Jan. 14, 1928. (Docket 1488.) 

Charge: Advertising falsely or misleadingly; in connection with 
the sale of sundry articles of merchandise. 

Dismissed for the reason that respondent "has been adjudged 
a bankrupt and has discontinued business." 

Appearances: Mr. G. Ed. Rowlamd for the Commission. 

M. REA GANo, GANO MooRE Co., GANo, MooRE CoAL MrNrNo Co., 
INc. Complaint, Oct. 2, 1924. Order, Jan. 17, 1928. (Docket 
1238.) 

Charge: Disregarding without just cause contract obligations with 
foreign vendees; in violation of section 5 of the Federal Trade Com
mission Act as extended by section 4 of the Export Trade Act; in con
nection with the exportation of coal. 

Dismi~ed, after answer and stipulation, without assignment of 
reasons. 

Appearances: Mr. Charles Melvin Neff and Mr. lV. T. Chantland 
for the Commission; jJfr, Walter A. Hall, of New York City, and Tay
lor, Caskey & Moore, of Washington, D. C., for respondents. 

,V, R. MAxwELL. Complaint, May 23, 1927. Order, Jan. 28, 1928. 
(Doclnt 1463.) 

Charge: Misrepresenting prices, misrepresenting product or service 
offered, und ad vertisin,g falsely or misleadingly; in connection with 
the sale of a" Business administration course and service." 

Dismissed, after answer, by the following order: 
The above-entitled proceeding coming on for consideration by the 

Commission upon signed acceptance by the respondent, 1V. R. Max
well, of the trade practice conference rules of correspondence schools 
and memorandum of the director of trade practice conferences dated 
January 5, 1928, reporting that the charges of the complaint are 
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amply covered by said rules and recommending that the complaint 
. be dismissed, and it appearing that the respondent had agreed in writ. 
ing to abide by the resolutions adopted by the industry and approved 
by the Commission in a trade practice conference held for correspond
ence schools and covered by the Commission's statement of July 21, 
1927, and the Commission now being fully advised in the premises, 

It is ordered, That the complaint herein be and the same is hereby 
dismissed. . 

Appearances: Mr. Alfred M. Craven for the Commission; Lang
worthy, Stevens, Mc[{eag & Hurley, of Chicago, Ill., for respondent. 



DIGESTS OF STIPULATIONS PUBLISHED AFTER DELETING 
NAME OF RESPONDENTS 1 

STIPULATION OF THE FACTS AND AGREEMENTS TO CEASE AND DESIST 

160. False or Misleading Advertising and Brands or Labels; 
Fictitious Prices-Jewelry, Toilet Sets, Containers, Watches, Sheffield 
Plate, Etc.-Respondent, a corporation, engaged in the wholesale 
mail-order jewelry business, selling and distributing its jewelry, 
including novelty and specialty supplies, in interstate commerce, 
and in competition with other corporations, firms, partnerships, 
and individuals likewise engaged, entered into the following stipu
lation of facts and agreement to cease and desist forever from the 
alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, inserted advertisements in cata
logues which catalogues it caused to be circulated in commerce 
between and among various States of the United States, and in 
which it advertised a line of jewelry, novelties, and specialty supplies, 
including presentation cases, canteen boxes, bags, overnight and 
fold cases, rings, traveling and manicure sets, clocks, fruit bowls, 
ice-cream sets, cake baskets, ear drops, bracelets, field and opern 
glasses, pen and pencil set~, and watches. Certain of the aforesaid 
presentation cases were described as "leather" or as "art leather"; 
said canteen boxes were described as "lizzard grain leather" or as 
"moleskin patent leather finish"; said bags were described as "mo
rocco grain genuine leather"; said overnight cases were described as 
made of "du Pont leather"; said fold cases were described as made of 
"Spanish leather"; said rings were described as set with "ruby" or 
with "sapphire" or with "emerald"; and said manicure or toilet sets 
were described as "French grain ivory" or as "consisting of 21 
pieces having white ivory celluloid handles," or as "pearl on amber"; 
said clocks were described as "genuine ivory pyralin" or as "2-toned 
am her and ivory," or as "Parisian ivory cases"; said fruit bowls, 
ice-cream sets, and bread trays were described as "Sheffield plate"; 
said ear drops and bracelets were described as "platinum finish"; 
said field and opera glasses were described as "Army and Navy field 

1 Publ!shed to Inform the publ!o or those un!ulr methods and practices condemned by the commission 
and to estRbllsb precedents that will serve to el!mlnate unfair business methods or Interest to the publ!o 
and InJury to competitors. 

The digests publ!shed herewith cover those accepted by the commission during the period covered by 
this volume, namely, Nov. 5, 1926 to Jan. 29, 1928. Digests or all previous stipulations or this character 
accepted by the commission-that Is, numbers! to 159,lncluslve-may be found In Vol. X at pp. 461 et seq. 
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or n;tarine glasses," and had engraved on the tubes thereof "Anny 
& Navy"; said pen and pencil sets were described and illustrated as 
"set up in fancy lined leatherette cover, steel gift case, per set $6.50," 
the pen of said set bearing a ring label on which appeared the valu
ation figures "$18.50" and the pencil of said set bearing a ring label 
on which appeared the valuation figures "$3.75." The said watches 
hereinbefore mentioned were described as "hunting style, 16 size, 
21-jewel movement, in open-face gold-filled case, price $5.85." or as 
11 green or white gold filled, the supreme grade, equal in appearance 
and quality to a 10-year case, fitted with 21-jewel movement, price 
$6.30," or as "25-year white gold filled case, price $4.45"; when in 
truth and in fact the said articles of merchandise described as "leather," 
or as "art leather," or as "lizzard grain leather," or as "moleskin 
patent-leather finish," or as "morocco grain genuine leather" or as 
11 du Pont leather," or as "Spanish leather," contained no leather, 
a product prepared from the skins or hides of animals, but were 
made from a synthetic product finished to resemble leather; the said 
rings and articles of merchandise referred to as boing ornamented 
with "ruby," or "sapphire," or "emerald" were not ornamented 
with said precious gems or any of them, but were ornamented with 
imitations thereof; the said traveling and manicure or toilet sets 
described as "French grained ivory," or as having "white ivory 
celluloid handles," or as "pearl on amber," and said clocks described 
as "ivory pyralin" or as "2-toned amber and ivory" or as "Parisian 
ivory" were not manufactured from the tusks of manunals, or of 
amber, but were made of a product which simulates ivory in appear
ance or finish, or were made of a product simulating amber in ap
pearance or finish; the said fruit bowls, ice-cream sets, bread trays, 
and other articles of merchandise described as "Sheffield plate" 
were not made in Sheffield, England, and were not that produd 
known to the trade and purchasing public as "Sheffield silverware or 
Sheffield plate, but were manufactured by a process other than that 
used in the manufacture of Sheffield silverware or Sheffield plate;" 
~he said ear drops and other articles of merchandise described as 
"platinum finish" were not made of platinum metal, but were 
manufactured of metals other than platinum; the said field and 
opera glasses described as "Army and Navy field or marine glasses" 
or as "Army & Navy" were not products manufactured for the 
United States Government in accordance with Government require
ments or specifications, and were not disposed of as surplus stock 
by the United States Government; the said fountain pen and pencil 
sets were labeled with various figures which were much in excess of 
the prices at which they were intended to be sold and much in excess 
of the actual prices at which they were sold in the usual course of 
wholesale and/or retail trade; the said watches described as having 
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21 jewels were not provided with the stated number of jewels, each 
and every one of which jewels served a. mechanical purpose as a 
frictional bearing, and the cases of said watches described as being 
11 gold filled" or as 11 25-year white gold-filled" were not of such 
quality as to justify the use of the aforesaid customary mark, brand, 
or label recognized as a warranty by the trade and purchasing public 
to designate products possessing the quality of wear for the period 
of time represented by .said warranty, and were not manufactured 
so as to contain not less than three one-thousandths of an inch in 
thickness of gold on the outside of said case, and not less than one 
one-thousandths of an inch in thickness of gold on the inside of said 
case, the said proportions being recognized by the trade as the speci
fied standard of thickness for the manufacture of watch cases sold to 
the trade and by the trade to the purchasing public as "gold-filled." 

Respondent agreed to cease and desist forever from the use in its 
catalogues and other means of advertising circulated in interstate 
commerce, in soliciting the sale of and selling its products, of the 
words 11 leather," or 11 art leather" or 11 morocco" to describe products 
which are not made of leather, or of any other word or words which 
import or imply that the products to which they refer are made of 
leather, unless and until such time as the products so described are 
in truth and in fact made of leather; and from the use of the words 
11 ruby," "sapphire," or "emerald" to describe products which are 
imitations of ruby, sapphire, or emerald; and from the use of the words 
11ivory," "French ivory," "Parisian ivory" to describe products 
which are made of imitation of ivory, and the word "amber" to 
describe articles made of imitation of amber; and from the use of the 
word "Sheffield" or "Sheffield plate," or "Sheffield silverware" to 
describe articles of merchandise not made in Sheffield, England, or 
in accordance with the process used in the manufacture of Sheffield, 
silverware or plate, and which are not of that quality which has been 
and is now associated with that grade of silverware known to the 
trade and purchasing public as "Sheffield silverware" or "Sheffield 
plate"; and from the use of the words "platinum" or "platinum 
finish" to describe products which do not contain platinum; and from 
the use of the words "Army," "Navy," or Marine" either independ
ently or in connection or conjunction with any other word or words, 
letters or insignia which import or imply that the products so marked, 
stamped, labeled, and/or advertised are made for the United States 
Government in accordance with Government specifications or 
requirements or that tho said products have been disposed of by the 
United States Government as surplus stock; and to cease and desist 
from the illustration or description of fountain pens or other articles 
of jewelry or merchandise together with any false, fictitious, or 
misleading statements of or concerning the price of said articles of 
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jewelry or merchandise, or together with any false, fictitious, or 
misleading statements as to the value of said articles, or any of them; 
and to cease and desist from any and all methods of representing or 
describing watch cases sold by said respondent in interstate commerce 
as "25-year white gold-filled" as a brand or label for the said products, 
and from the use by it of any word or words, figures, letters, or charac
ters that directly assert or import or imply that the said watch cases 
are gold filled or manufactured of gold in the specified standard of 
not less than three one-thousandths of an inch in thickness of gold 
on the outside of said case, and not less than one one-thousandths 
of an inch in thickness of gold on the inside of said case, or otherwiSe 
conform to that standard of quality known to the trade and pur
chasing public as "gold-filled," or the use by it of any other word or 
words, figures, letters, or characters that have the capacity and tend
ency to mislead and deceive ·the purchasing public into the belief that 
the said watch cases are manufactured of gold in the aforesaid specified 
standard known to the trade and purchasing public as gold-filled 
and of such quality as would justify the use of the aforesaid customary 
marks, brands or labels used as a warranty by the trade and recog
nized-by the purchasing public to designate a product of such quality 
as would wear for the period of time represented by said warranty, 
or until such time as said respondent does actually sell and distribute 
in commerce watch cases as represented and described by the afore
said marks, brands or labels and manufactured of gold in the afore
said specified standard so as to be properly advertised "gold-filled,'' 
and as such sold in commerce between and among various States of 
the United States; and respondent agreed to cease and desist from 
the use of the figures and word "21 jewels" or any other figures or 
words to describe watches or watch movements which do not in 
truth and in fact contain the stated number of jewels, each and every 
one of which serves a mechanical purpose as a frictional bearing. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the t:omplaint which the 
commission may issue. (November 5, 1926.) 

161. False or Misleading Brands or Labels-Blankets.-Respond
ent, a corporation engaged in the manufacture of blankets and in 
the sale and distribution of the same in interstate commerce, and in 
competition with other corporations, firms, partnerships, and individ
uals likewise engaged, entered into the following stipulation of facts 
and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, caused 
tags, brands, or labels to be affixed to certain of its said blankets 
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containing the words "Wool Blanket" or "Woolen Blankets," 
when in truth and in fact the blankets so tagged, branded, or labeled 
and sold in interstate commerce were not manufactured wholly of 
wool, but were composed of approximately 50 per cent wool and 
50 per cent cotton. 

Respondent agreed to cease and desist forever from the use of the 
words "Wool" or "Woolen" as descriptive of its said products in 
its advertisements, or on its tags, brands, or labels used by it upon 
blankets sold and dis"tributed in interstate commerce, unless the 
said blankets so advertised, labeled, tagged, or branded are made 
wholly of wool; or unless, when said blankets be manufactured 
partly of wool and partly of some other material or materials, the 
word "'Vool" or "Woolen" shall be accompanied by a word or words 
displayed in type equally as conspicuous as that in which the word 
"Wool "or "Woolen" is printed indicating that the said blankets 
are not made wholly of wool. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (November 17, 1926.) 

162. False or Misleading Advertising-Shellac Compound or Sub
stitute; Gasket Cement.-Respondent, a corporation, engaged in the 
manufacture of automobile accessories and supplies and in the sale 
and distribution of the same in interstate commerce, and in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following stipulation of facts and agreement 
to cease and desist forever from the alleged unfair methods of compe
tition as set forth therein. 

Respondent, in the course and conduct of its business, compounded 
and manufactured a chemical product used particularly in the auto
motive industry for cementing engine gaskets, which said product 
respondent in certain of its advertisements and advertising matter, 
circulated in interstate commerce in soliciting the sale of and selling 
said product, designated, defined, described, and referred to as "shel
lac" either independently or in connection or conjunction with another 
word or words, when in truth and in fact the said product so desig
nated, defined, described, and referred to was not compounded or 
manufactured solely of genuine shellac gum cut in alcohol, but was 
compounded or manufactured in •accordance with a formula which 
contained elements, ingredients, or material including gum other than 
shellac. 

Respondent agreed to cease and desist forever from the use of the 
word "shellac" on its labels and in its advertisements or advertising 
matter used in soliciting the sale of and selling its product in inte:·
state commerce, unless said product is 100 per cent shellac gum cut in 
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alcohol, and if the product contains less than 100 per cent shellac 
gum cut in alcohol, then the same shall be labeled, described or des
ignated as "Shellac Compound," the word "Compound" to be in 
type as large and as conspicuous as the word "Shellac," and if there 
be no shellac gum in the product, then the product shall bear or be 
designated or described by some name, word or words not incorporat
ing or including the word "shellac." 

Respondent al5o agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comnnsswn may issue. (November 24, 1926.) 

163. False or :M:isleading Advertising-Shellac Compound or Sub
stitute; Gasket Cement.-Respondent, an individual, engaged in the 
manufacture of polishes and gasket cement and in the sale and dis
tribution of the same in interstate commerce, and in competition with 
other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following stipulation of facts and agreement 
to cease and desist forever from the alleged unfair methods of com
petition as set forth therein. 

In the course and conduct of his business, respondent manufactured 
a cement for use on gaskets, crank cases, and joints and on various 
other parts used in the automobile industry, and in the sale and dis
tribution of the said product in interstate commerce. Respondent 
in certain of its advertising matter circulated in interstate commerce 
in soliciting the sale of and selling its said product designated, defined, 
described, and referred to said product as "shellac," either independ
ently or in connection or conjunction with any other word or words 
likewise importing the said product was manufactured wholly of 
shellac; when in truth and in fact the said product so advertised, 
designated, described and referred to was not compounded or manu
factured wholly of genuine shellac gum cut in alcohol, but was com
pounded or manufactured in accordance with a formula which 
contained elements, ingredients, or material including gum other than 
shellac. 

Respondent agreed to cease and desist forever from the use of the 
word "Shellac" on its labels, in advertisements or advertising matter 
usedinsellingorsoliciting the sale of its product in interstate commerce, 
unless the said product is 100 per cent shellac gum cut in alcohol, and 
if the product contains less than 100 per cent shellac gum cut in 
alcohol, then the same shall be labeled, described, or designated as 
"Shellac Compound," the word "Compound" to be in type as large 
and as conspicuous as the word "Shellac," and if there be no shellac 
gum in the product then the product shall bear or be designated or 
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described by some name, word or words not incorporating or including 
the word "shellac." 

Respondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stjpulation of facts may be 
used in evidence against him in the trial of the complaint which the 
commission may issue. (November 24, 1926.) 

164. False or Misleading Advertising and Corporate Name
Hosiery.-Respondent, a corporation, engaged in the sale and dis
tribution of hosiery in wholesale and/or retail quantities in inter
state commerce, and in competition with other corporations, firms, 
partnerships, and individuals likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist 
forever from the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, adopted a 
corporate or trade name containing the word "Manufacturing," 
which said corporate or trade name it used in advertisements inserted 
in newspapers and magazines, on its letterheads, and in its catalogue 
and other advertising and printed matter which it circulated or 
caused to be circulated in interstate commerce in soliciting the sale 
of and selling its product, also using in connection with the said 
corporate or trade name containing the word "Manufacturing" a 
pictorial representation of a large building or buildings, purporting 
to be the main office and factories of said respondent; when in truth 
and in fact the said respondent did not own, operate, or control a 
mill or factory for the manufacture of the products sold and distri
buted by it in interstate commerce, but filled orders for its products 
from stocks purchased by it from mills or factories which it neither 
owned, operated, or controlled. Respondent also caused advertise
ments to be inserted in pub]jcations having general circulation 
between and among various States of the United States, in which 
said advertisements its hosiery was represented, designated, referred 
to, and described as "rayon silk" or as "rayon silk hose knit of a 
fine quality fibre silk," when in truth and in fact the said products 
so represented were not made entirely of silk, the product of the 
cocoon of the silk worm, but were composed of fabrics or materials 
other than silk. 

Respondent agreed to cease and desist forever from the use of the 
word "Manufacturing" as a part of or in connection or conjunction 
with its corporate or trade name in soliciting the sale of and selling 
its products in interstate commerce, in advertisements, on its letter
heads, stationery, in its catalogues or other printed or advertising 
matter, and also to cease and de~ist from the use of a"cut"orpictorial 
representation of a factory building or buildings on its letterheads or 
other advertising matter circulated in interstate commerce, and any 
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other representation or a word or words that directly assert or import 
or imply that the said respondent is the manufacturer of the hosiery 
which it sells in interstate commerce, and the use of the word "Manu
facturing" in any other way that may have the capacity and tendency 
to mislead and deceive the purchasing public into the belief that said 
respondent either owns, operates, or controls a mill or factory for 
the manufacture of the products; or until such time as said respond
ent does actually own, operate, or control a mill or factory for the 

I manufacture of the products sold by it in interstate commerce. 
Respondent further agreed to cease and desist forever from the 

use of the word "Silk" either independently or in connection or con
junction with any other word or words that directly assert or clearly 
import or imply that the products sold by or for said respondent in 
interstate commerce are manufactured from silk, the product of the 
cocoon of the silkworm, or the use of any other word or words that 
may have the capacity and tendency to mislead and deceive the 
purchasing public into the belief that the products are made of silk. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comnuss10n may issue. (November 26, 1926.) 

165. False or Misleading Brands or Labels-Candlesticks.
Respondent, a corporation, engaged in the business of selling plated 
ware in interstate commerce, and in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following stipulation of facts and agreement to cease and 
desist forever from the alleged unfair methods of competition as set 
forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, including candlesticks in com
merce between and among various States of the United States, 
caused said candlesticks to be represented, described, labeled, or 
caused to be labeled "Sheffield," and with the aforesaid brand or 
label affixed thereto sold, shipped, and transported said product in 
interstate commerce, when in tn1th and in fact said product so 
represented, branded, or labeled was not made in Sheffield, England, 
and was not that product known to the trade and purchasing public 
as "Sheffield Silverware" or "Sheffield Plate" but wns manufactured 
by a process other than that used in the manufactare of Shefileld 
silverware or Sheffield plate. 

Respondent agreed to cease and desist forever from the use of the 
word "Sheffield" either independently or in connection or conj unc
tion with the word "Silverware" or the word "Plate" as a stamp, 
brand, or label for its product sold in interstate commerce, or the 
use of the word "Sheffield" in any other way to define or describe its 
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product that directly assert or import or imply that the products 
sold by it were and are "Sheffield Silverware" or "Sheffield Plate" 
or made in Sheffield, England, or the use of any other word or words 
that may have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that the products sold by said 
respondent were "Sheffield. Silverware" or "Sheffield Plate"; or 
until such time as said respondent does actually sell and distribute 
in interest commerce the product known to the trade and purchasing 
public as "Sheffield Silverware" or "Sheffield Plate" and made in 
Sheffield, England. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (December 1, 1926.) 

166. False or 1\risleading Brands or Labels-Cigars.-Respondent, 
a corporation, engaged in the manufacture of cigars and in the sale 
and distribution of the same in wholesale and/or retail quantities in 
interstate commerce, and in competition with other corporations, 
firms, partnerships, and individuals likewise engaged, entered into 
the following stipulation of facts and agreement to cease and desist 
forever from the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, caused 
certain of its said cigars to be placed in containers which were con
spicuously marked or stamped with a brand or label containing the 
word "Havana," and with the said brand or label stamped thereon 
said respondent sold its products between and among various States 
of the United States; when in truth and in fact the cigars so marked, 
stamped, and sold in interestate commerce under the brand or label 
containing the word "Havana'' were not made of tobacco grown in 
the island of Cuba, known to the trade and purchasing public as 
"Havana" tobacco. 

Respondent agreed to cease and desist forever from the use of the 
word "Havana" either independently or in connection or conjunc
tion with any other word or words, letters, or figures to represent or 
describe the aforesaid products sold by it in interestate commerce, 
and from the use of the word "Havana" as a brand or label for its 
aforesaid cigars, and the use of the word "Havana" in any other 
way that direct1y asserts or clearly imports or implies that the said 
cigars sold by it were manufactured from tobacco grown in the island 
of Cuba, or the use of any other word or words that may have the 
capacity and tendency to mislead and deceive the purchasing public 
into the belief that the said cigars are manufactured from toba(,co 
grown in the island of Cuba, or until such time as the said respondent 
does actually sell and distribute in interestate commerce cigars as 
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represented by the marks, brands, or labels which it uses on the 
cigars sold by it in interestate commerce. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comnusswn may issue. (December 1, 1926.) 

167. False or Misleading Advertising and Brands or Labels
Shellac Compound or Substitute; Gasket Cement.-Respondent, a 
corporation, engaged in the manufacture or purchase of automotive 
supplies and in the sale and distribution of the same in interstate 
commerce, and in competition with other corporations, firms, p11rt
nersh1ps, and individuals likewsie engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from 
the alleged unfair methods of competition as set forth therein. 

Respondent, in ~he course and conduct of its business, compounded 
or manufactured a chemical product used in the automotive industry 
for cementing engine gaskets, which product respondent sold and 
distributed in interstate commerce under a label reading "Shellac," 
and in addition to the use of the said label, respondent distributed a 
booklet in interstate commerce in soliciting the sale of and selling its 
products, in which said booklet the said cement was referred to, 
described, designated, and defined as "Shellac," when in truth and 
in fact the product so labeled, defined, designated, described, and 
referred to was not manufactured wholly of genuine shellac gum cut 
in alcohol, but was compounded or manufactured in accordance with 
a formula which contained elements, ingredients, and materials other 
than shellac. 

Respondent agreed to cease and desist forever from the use of the 
word "Shellac" on its labels, or in advertisements or advertising 
matter circulated in interstate commerce in soliciting the sale of 
and selling said product, unless the said product is 100 per cent 
shellac gum cut in alcohol; or, if the said product contains less than 
100 per cent shellac gum, then the same shall be labeled, designated, 
and described as "Shellac Compound," the word "Compound" to be 
in a type as conspicuous as the word "Shellac," and if there be no 
shellac gum in the product, then the same shall bear or be designated 
or described by a name, word or words, not incorporating or including 
the word " Shellac." 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (December 1, 1926.) 

168. False or Misleading Advertising; Fictitious Prices-Corres
pondence SchooL-Respondent, a corporation, engaged in the busi
ness of operating a correspondence school soliciting the sale of and 
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selling in interstate commerce a course of instruction on ocean and 
coastwise navigation, and in competition with other corporations, in
dividuals, firms, and partnerships likewise engaged, entered into the 
following stipulation of facts and agreement to cease and de~ist from 
the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business in soliciting 
the sale of and selling its product, caused to be printed advertisements, 
catalogues, letters, and pamphlets describing its course, which said 
advertisements and advertising matter containing the following rep
resentations it circulated in interstate commerce: "Furthermore, 
every man who has completed the course has been able to pass his 
examination for an officer's license and secure his rating"; "Special 
limited offer. This special offer means that you can procure a com
plete training in navigation at a saving of $33.00," and on the enroll
ment blank appears the following: "I understand that I may have as 
long as I wish to complete the course, and that under no circumstances 
am I to be called upon to make any payments over and above the 
tuition charge of '$120,' (marked out in red ink and '$87.00' substi
tuted). In a letter used in connection with the enrollment blank 
circulated in interstate commerce, the following appears: "The time 
limit of the special reduced course in navigation has expired. The 
enrollments at this exceedingly low price are so numerous I must close 
out on the offer. * * * If you send in your enrollment blank by 
return mail you may catch one of these places. By acting quickly 
immediately you will save yourself $33.00 ";when in truth and in fact 
the regular customary price and tuition was not $120; $87 is the regu
lar payment required of students. 

Respondent agreed to cease and desist forever from representing, 
directly or indirectly, in advertisements or circulars or other printed 
matter circulated in commerce between and among the States of the 
United States that every man who has completed the course has been 
able to pass his examination for an officer's license and secure his rating 
unless and until such statement or similar statements are true; that 
a special reduction in price of the course offered has been made, when 
in truth and in fact there has been no reduction made and the course 
has been offered at the regular price; that special offer, limited in 
time as to their acceptance are being extended to prospective pupils 
for the course of instructions, when in truth and in fact there is no 
time limit to the acceptance of said offer. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
mission may issue. (December 8, 1926.) 

169. False or Misleading Advertising-Clothing, Hosiery, Furs, 
Hats.-Respondent, a. corporation, engaged in the mail-order business, 



STIPULATIONS 505 

the products sold by it consisting chiefly of men's and women's wear
ing apparel which it advertised extensively and sold in interstate 
commerce, and in competition with other corporations, firms, partner
ships, and individuals likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from the 
use of the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, adv~rtised 
for sale and sold in interstate commerce its products, including dresses, 
coats, suits, hosiery, shirts, union suits, hats, ehokers, and scarfs, and 
various other articles of wearing apparel; certain of its said dresses 
being described in the said advertisements as "wool-finished serges," 
"genuine wool tweed," "wool velour," "genuine wool polo," or as "fin
est mixed wool, angora fur trimmed"; when in truth and in fact the said 
dresses so described and advertised were manufactured, respectively 
of cotton, or of a material having a cotton warp with a filling of wool, 
or of cotton, not a velour, or of a material having a cotton warp with a 
filling of wool and cotton, or of a material, the body of which is cotton 
with a trim of wool and cotton. Other garments advertised for sale 
and sold in interstate commerce by the said respondent were described 
in its catalogue as "genuine wool finish domet flannel," or as "genuine 
random wool"; when in truth and in fact the said garments were made 
of a materi~Jol having warp and filling of cotton, and cotton with imita
tion finish, or of wholly cotton fabric. The said respondent also ad
vertised in its catalogues, circulated between and among various States 

·of the United States, other garments which were described as "pon
gee," "silk embroidered cr~pe" or "tussah sillc" and hosiery described 
as "rnyon silk," "pure rayon silk," or "real silk"; when in truth and 
in fact none of the said hosiery or garments was made wholly of silk, 
the product of the cocoon of the silkworm. Respondent also adver
tised in its said catalogues other garments which were described therein 
as being trimmed with "natural muskrat fur" or "genuine Astrakhan" 
or "l\fanchurian fur" or 41 Fren~h coney fur" and chokers and scarfs 
illustrated and described as "rich Manchurian long, silky fur, scarf 
and muff to matc.h. Both lined with good grade of extra heavy 
genuine rayon silk. Both for $7 .85," or as "real French coney, 
$3.98," when in truth and in fact the said garments, chokers, and scarfs 
were not trimmed with or made from the skins or pelts of muskrats or 
of lambs of Astrakhan or of Manchurian fox, but were made of ma
terials other than muskrat or Astrakhan lamb skins or pelts or Man
churian fur. And the said respondent also advertised in its said 
catalogues certain types of hats which were described therein as "toyo 
Panama," when in truth and in fact the said hats were not made of 
Panama straw, but were made of material or materials other than 
Panama straw. 
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Respondent agreed to cease and desist forever from the use of the 
word "wool" either independently or in connection or conjunction 
with any other word or words, letter or letters, in its advertisements 
or advertising matter as descriptive of its dresses or other garments 
sold and distributed in interstate commerce unless the said dresses 
and other garments so advertised are made wholly of wool, or unless, 
when said dresses or other garments are made partly of wool and 
partly of some other material or materials, the word "wool" shall be 
accompanied by a word or words displayed in type equally as con
spicuous as that in which the word "wool" is printed, indicating 
that the said dresses or other garments are not made wholly of wool; 
and of the words "silk" or "pongee" in its advertisements, unless 
the products so advertised and described are made wholly of silk, the 
product of the cocoon of the silkworm, or unless, when said products 
are made partly of silk and partly of some other material or ma
terials, the word "silk" or "pongee" shall be accompanied by a 
word or words, displayed in type equally as conspicuous as that in 
which the words "silk" or "pongee" are printed, indicating that the 
Raid products are not made wholly of silk; and of the words "musk
rat," "astrakhan," "Manchurian fox," or "French coney" or 
either of them, independently or in connection or conjunction with 
any other word or words, to describe products whieh 1tre made of 
skins or pelts other than those of the muskrat, astrakhan, Man
churian fox, or French coney; and of the word "Panama" either 
independently or in connection or conjunction with any other word 
or words to describe hats which are not made in Panama or made in 
accordance with the process used in the manufacture of Panama 
hats from the young leaves of the jipijapa. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comnusswn may issue. (December 10, 19~6.) 

170. False or misleading advertising and prices-Correspondence 
School.-Respondent, a corporation, engaged in the business of 
operating a correspondence school and in the sale in interstate com
merce of a course of instructions for the teaching of the business or 
trade of automotive mechanics and electricity, and in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following stipulation of facts and agree
ment to cease and desist forever from the alleged unfair methods of 
competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, caused advertisements to be 
published in newspapers, magazines, and other periodicals having 
circulation between and among various States of the United States, 
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and also in its catalogues, letters, and pamphlets descriptive of the 
home-study course sold by it featu'l'ed and made use of the following 
statements and representations: "Thousands of the men I have 
trained are to-day holding good jobs as factory experts, garage 
mechanics, and foremen, or are in business for themselves." "I 
have hundreds of calls from garages wanting trained mechanics 
and electrical experts • • • No matter what your previous 
education or experience has been, we can teach you to qualify for 
one of these good-paying jobs." "I teach you to operate and repair 
any automobile truck, tractor, stationary engine, farm-lighting 
plant, or electric starter." "My special offer to you. I am going 
to give you a saving of $37.50 on the cost of your training if you will 
give me just a little help. I want a student in your neighborhood 
who will be willing to send me the names of 10 of ills friends who he 
thinks might become interested in taking this course of training. 
If you will do this for me I am going to give you $37.50 credit, 
making the cost of the course to you only $87.50 instead of $125. 
You may send me $10 with enrollment and pay the balance at the 
rate of only $10 per month. Since I can make this special offer to 
only a limited number of men, it will be necessary for me to have 
your enrollment within a reasonable length of time in order for you 
to take advantage of this special offer." In a contract for the 
prospect to sign, under the heading "Special limited offer," appeared 
the following: "I agree to pay $125.00 (marked out and $87.50 

· substituted in red ink), as Jollows: $25.00 (marked out and $10.00 
substituted in red ink), with this enrollment." 

Respondent agreed to cease and desist forever from representing, 
directly or indirec.tly by advertisements, circular letters, or other 
printed matt~r circulated in interstate commerce, or otherwise, that 
"No matter what your previous education or experience has been, 
we can teach you to qualify for one of these good-paying jobs," or 
"I teach you to operate and repair any automoile, truck, tractor, 
stationary engine, farm-lighting plant, or electric starter"; or that 
"Thousands of the men I have trained are to-day holding good jobs 
as factory experts, garage mechanics, and foremen," or "I have 
hundreds of calls from garages wanting trained mechanics and 
electrical expcrte"; until such time as such statements are true, and 
from representing that there is a demand for the services of persons 
trained by respondent's course of instruction, at high salaries, until 
bona fide positions which pay high salaries are offered its graduates; 

·or that respondent is making a special offer to prospective etudents 
at a saving on the cost of tuition; when in truth and in fact there is 
no such saving, and the prospective student is being offered the 
course of instruction at the usual, customary, and ordinary rate 
charged for said course; or that any certain offer is a "special limited 
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offer" and made only to a limited number of men, and that there is a 
time limit within which this offer must be accepted, unless and until 
such "Special limited offer" is in truth and in fact a special offer, 
carrying with it an actual time limitation; or from representing, 
directly or indirectly, in contracts or application blanks, that the 
course of instruction offered by respondent is usually and regularly 
given for a certain amount, but that a special reduced rate wiJl be 
allowed to those taking the coure, thus m&king an apparent sub
stantial saving; when in fact, the so-called sp·ecial rate is the regular 
and usual rate charged, and paid by pupils for such course. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which the 
comrmsswn may issue. (December 27, 1926.) 

171. False or mislea.ding advertising and prices-Correspondence 
schools.-Respondent, a corporation, engaged in the business of op
erating a correspondence school, soliciting the sale of and selling in 
interstate commerce a course of instruction in bricklaying, and in com
petition with other corporations, firms, partnerships, and individuals 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and condu~t of its business, in soliciting 
the sale of and selling its course of instruction in interstate commerce, 
caused to be printed and distributed in interstate commerce adver
tisements, catalogues, letters, and pamphlets descriptive of its said 
course in which said advertising matter it represented that the vice 
president of the said corporation was giving his personal attention to 
the instruction of pupils, and said respondent also in the said adver
tisements, catalogues, letters, and pamphlets, made use of the follow
ing statements and representations: "I am really interested in you. 
And every time you write me a frank, man-to-man letter you ran 
count on one from me personally in return." "By my job-analysis 
method I can teach you this wonderful trade at home." "Just give 
me a chance and I'll put your na.me on a pay check that means some
thing"; when in truth and in fact the &aid vice president was not 
active in correcting papers and guiding students, and was not the 
chief instructor, and rarely came in contact with the work done by 
the individual students. Respondent al~o in circular letters sent to 
prospective purchasers located in various States of the United States 
made representations of and concerning a "free scholarship" and 
throughout said circular letters the word "free" in connection with 
the word "scholarship" was frequently used; when in truth and in 
fact the scholarship was not free, but a charge of $26.50 was made 
therefor. The following representations were made in connection 
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with the price at which the said course was given: "The regular price 
for this course course ranges from $70.00 to $105.00 • • • But 
I want every student who enrolls during the next twenty days to get 
his course for $25.00 less than our usual price." To prospects to 
whom the offer was made a credit check or slip of $25 was sent, when 
in truth and in fact no student was charged $70 or $105; the regular 
price was $45 to $80. 

Respondent agreed to cease and desist forever from representing, 
directly or indirectly, by advertisements, pamphlets, circular letters, 
or other printed matter circulated in interstate commerce, that its 
vice president, or anyone else, is giving direct personal attention to 
the instruction of pupils until such personal attention is in fact given; 
and that the course of instruction offered by said respondent is given 
as a free scholarship, unless and until such course is actually given 
free; and that the course of instruction is offered at a reduced rate 
to those taking the said course, thus making a substantial saving, 
when in ~ruth and in fact there is no reduction, and the rate offered 
is the regular and usual rate charged and paid by pupils for such 
course. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comnnsswn may issue. (December 27, 1926.) 

172. False and misleading brands or labels, and representations
Clothing, pants, coats, overa.lls.-Respondent, a corporation, engaged 
in the business of manufacturing wearing apparel, including pants, 
coats, and overalls, and in the sale and distribution of the same in 
interstate commerce, and in competition with other corporations, 
firms, partnerships, and individuals likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist forever 
f.rom the alleged unfair methods of competition as set forth therein. 

Respondent, in the course ond conduct of its business in soliciting 
the sale of and selling its products in interstate commerce caused 
certain of its products to be represented, marked, branded, or labeled 
in conspicuous type as "Union made"; when in truth and in fact 
said respondent did not employ artisans or workmen who were 
members of, or affiliated with, associations or organizations gen
erally known, recognized, and referred to as "unions," and said prod
ucts sold and distributed by said respondent in interstate connnerce 
were not "union made" ; that is to say, the said products were not 
made by artisans or workmen who were members of, or affiliated ·with, 
associations or organizations generally known, recognized, and referred 
to as "unions." 

Respondent agreed to cease and desist forever from the use of the 
words "union made" either independently or in connection or con-
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junction with any other word or words, in its advertisements or adver
tising matter, or as a stamp, brand, or label imprinted upon or at
tached to its products, or any of them, and the use of the words 
"union made" in any other way to define or describe its products 
that directly assert or import or imply that said products so adver
tised, stamped, or labeled are made or fabricated by artisans or work
men who are members of, or affiliated with associations or organiza
tions generally known, recognized, and referred to as uunions," a.nd 
the use of the words r

1 union made" in any way which may han Yl.e 
capacity and tendency to mislead or deceive the purchasing public 
into the belief that the said products sold in interstate commerce by 
said respondent were made or fabricated by artisans or workmen who 
are members of, or affiliated with, associations or organizations gen
erally known, recognized, and referred to as "unions"; or until such 
time as said respondent does actually sell and distribute· in interstate 
commerce products which are in truth and in fact manufactured or 
fabricated by artisans or workmen who are members of, o~ affiliated 
with, associations or organizations generally lmown, recognized, and 
referred to as "unions." 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1ss1on may issue. (January 10, 1927.) 

173. False or lllisleading Advertising-Clothing; Scarfs; Blan• 
kets.-Respondent, a corporation, engaged in the business of selling 
in interstate commerce men's, women's, and children's clothing, and 
accessories thereto, and in competition with other corporations, indi
viduals, firms, and partnerships likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its product, advertised for· sale and sold in 
interstate commerce blankets described as "wool," "wool mh:ed," 
"brushed wool," "wool velour," "wool crepe," and "wool serge"; 
when in truth and in fact the products so advertised and sold were 
manufactured from a fabric or fabrics other than wool. Respondent 
also advertised and sold certain of its products as "tan pongee" and 
"white pongee"; when in truth and in fact said products were made 
wholly of cotton. Respondent also advertised and sold products as 
11 fibre silk" or "fibre silk and cotton crepe," 11 silk Spanish lace," 11 silk 
Canton crepe," and "silk finished alpaca mohair," when in truth and 
in fact said products were manufactured from a fabric containing 
no silk, the product of the cocoon of the silkworm. Respondent also 
advertised and sold in interstate conunerce a scarf decribed as 
"Manchurian wolf"; when in truth and in fact said garment was 
made from the skin of a dog or goat. 
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Respondent agreed to cease and desist forever from the use of any 
of the words, "wool," "pongee," "silk," and "Manchurian wolf" 
either independently or in connection or conjunction with any other 
word or words, or in any other way in its advertising matter to 
describe respectively products not composed of wool or products not 
wholly composed of wool, unless accompanied by a word or words 
clearly indicating that such products are not made wholly of wool; 
products not wholly composed of pongee or of silk, the product of 
the cocoon of the silkworm, unless accompanied by a word or words 
clearly indicating that such products are not made wholly of silk, 
and products not manufactured from Manchurian wolf unless said 
product so described is the skin of a wolf as indicated. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which the 
commission may issue. (January 21, 1927.) 

174. False or Misleading Advertising-Sponges and Chamois Pro· 
ducts.-Respondent, a corporation, engaged in the business of buying 
sponge and chamois and in the sale and distribution of the same in 
interstate commerce, and in competition with other corporations, in· 
dividuals, firms, and partnerships likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist forever 
from the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, purchases 
sponges and chamois products which it sells in interstate commerce 
to jobbers and dealers as well as to the consuming public located in 
various States of the United States. The said respondent caused to 
be printed and set forth in circulars and on its letterheads, envdopes, 
and other printed matter the following words, "Producers and 
Packers Sponges and Chamois" which circulars, letterheads, en ve· 
lopes, and other printed matter containing said words said respondent 
caused to be circulated and distributed in interstate commerce among 
its purchasers and prospective purchasers located in various States 
of the United States; when in truth and in fact respondent neither 
owns, controls, or operates a factory or tannery for the manufacture 
of chamois leather, and does not own, control, or operate a vessel 
or vessels engaged in the sponge fishing or production industry and 
has no branch places of business or depots in connection therewith, 
but filled orders for chamois leather and sponges from products of 
that character purchased by it from others who manufacture and 
produce the same. 

Respondent agreed to cease and desist forever from the use, in 
its circulars, on its letterheads, envelopes, and other printed matter 
circulated in interstate commerce, of the word "Producers" either 
independrntly or in connection or conjunction with any other word 
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or word~ that import or imply that said respondent either owned, ron
trolled, or operated a factory or tannery for the manufacture of 
chamois leather, or operated or controlled a vessel or vessels or fishery 
engaged in the sponge fishing or production industry, and from the use 
of the word "Producers" in any other way in its advertising matter 
circulated in interstate commerce that may have the capacity and 
tendency to mislead and deceive the purchasing public into the 
belief that said respondent either owned, controlled, or operated a 
factory or tannery for the manufacture of chamois leather, or owned, 
controllE-d, or operated a vessel or vessels or fishery engaged in the 
sponge fishing or production industry; or until such time as said 
rE-spondent do(ls actually own or operate a factory or tannery for 
thCl manufactmr of chamois leather, and does actually own, control, 
or operate a VE-ssel or·vessels or fishery engaged in the sponge fishing 
or production industry. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which 
the commission may issue. (January 21, 1927 .) · 

175. False or Misleading Advertising and Trade or Corporate 
Name-Mill Ends; Cotton Goods.-Respondent, an individual, en
gaged in the business of selling mill ends and cotton piece goods in 
interstate commerce, and in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist for
ever from tha alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of his business, caused his 
trade names containing the words "Mills" and /or "Works" to be 
used in advertisements in newspapers and periodicals having circula
tion between and among various States of the United States, and also 
in such advertisements made use of the following language: "Bargain 
sale. Mill remnants * * * Direct from mill to you"; when in 
truth and in fact said respondent did not own, operate, or control at 
any time a mill or factory for the manufacture or fabrication of the 
cloth from which said products sold by him were made, and said 
respondent filled his orders for his products from cloth fabricated by 
mills or factories that he neither owned, controlled, nor operated. 

Respondent agreed to cease and desist from the use of the words 
"Mills," 11 Mill," or 11 Works," as a part of, or in connection or con
junction with his trade name or names in the sale and distribution of 
his product in interstate commerce, and from the use of said words 
in advertisements inserted in newspapers and other periodicals having 
circulation between and among various States of the United States, 
and on his letterheads, order blanks, and other printed matter circu-
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lated or distributed in interstate commerce in soliciting the sale of 
and selling his products so as to import or imply that he owned and 
operated a mill or works wherein is fabricated the products sold by 
him; also from the use of the words "Direct from mills to you," or 
any other word or words that may have the capacity and tendency to 
mislead and deceive the purchasing public into the belief that said 
respondent either owned, operated, or controlled a mill, mills, or 
works wherein the goods so advertised, sold, and distributed were 
actually manufactured or fabricated; or until such time as said 
respondent does actually own, operate, or control a mill or works 
wherein the said products are manufactured or fabricated.. 

Respondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against him in the trial of the complaint which the 
commission may issue. (January 21, 1927.) 

176. False or Misleading Advertising-Jewelry.-Respondent, a 
corporation, engaged in the business of selling and distributing 
jewelry, novelties, and specialty supplies in interstate commerce, 
and in competition with other corporations, firms, partnerships, and 
individuals likewise engaged, entered into the following stipulation 
of facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business in soliciting 
. the sale of and selling its products, caused advertisements to be 
inserted in catalogues circulated in commarce between and among 
various States of the United States, wherein it advertised a line of 
jewelry, novelty, and specialty supplies, including rings, bar pins and 
bracelets, scarfpins, charms, pendants, brooches, and emblems. 
Certain of the aforesaid articles were described in the said catalogues 
as being set or ornamented with a sapphire or sapphires described as 
"blue," "Oriental," "white," "pink," "round cut," "calibre cut," 
or "faceted," or as being set or ornamented with "ruby doublet," 
"bloodstone," "amethyst," "garnet," "moonstone," "sardonyx," 
"topaz," "aqua marine," 11 electric amber," or with "black or round 
cut onyx," "pearl," "solid pearl," or "pearl slug," or as being set 
with or ornamented with "electric cut calibre emeralds," "round cut 
emeralds.'' or "faceted emeralds," when in truth and in fact the 
aforesaid articles of merchandise, so advertised and described were 
not ornamented or set with sapphires, rubies, bloodstones, amethysts, 
garnets, moonstones, sardonyx, topaz, aqua marines, amber, onyx, 
pearls, or emeralds, but were set or ornamented with imitations of the 
particular gem or genis indicated by the said advertisements and 
descriptions. 

Respondent agreed to cease and desist forever from the use in its 
advertisements or catalogues circulated in interstate commerce of 
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the words "sapphire," "ruby," "bloodstone," "amethyst," "gar
net," "moonstona," "sardonyx," "topaz," "aqua marine," "am
ber," "onyx," "pearl," or "emerald," or any of them, either inde
pendently or in connection or conjunction with any other word or 
words that import or imply that the products are in truth and in 
fact the aforesaid stones as represented, and from the use of the said 
words or any of them in any other way that may have the capacity 
and tendency to mislead and deceive the purchasing public into the 
belief that the articles of merchandise are set or ornamented with the 
aforesaid stones or precious gems as indicated by the descriptions and 
advertising matter used, or until such time as the said respondent 
does actually use or employ the said stones or precious gems as settings 
or ornaments for its articles or merchandise. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1ss10n may issue. (January 21, 1927.) 

177. False or r.risleading Advertising, Trade or Corporate Name, 
and Brands or Labels-Cigars.-Respondent, a corporation, engaged 
in the business of manufacturing cigars and in the sale and distribution 
of the same in interstate commerce, and in competition with other 
corporations, firms, partnerships, and individuals likewise engaged, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition as 
set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, adopted as a part of its corporate 
or trade name the word "Havana"; which said corporate or trade 
name containing the word "HavP.na" it, used in advertisements 
inserted in trade journals having general circulation between and 
among various States of the United States, and on its letterheads and 
envelopes, and in its circulars, order blanks, and other printed matter 
which it circulated in interstate commerce in soliciting the sale of and 
selling its products, and to further promote the sale of .its said cigars 
said respondent caused certain of its cigars to be packed in boxes 
bearing the brand or label "Habana" stamped, stenciled, or other
wise affixed to both the inside and outside of said boxes, each of the 
cigars within the boxes being banded with a brand or label containing 
the word "Havana," while certain other of the said products of its 
manufacture were caused to be incased in a foil wrapper, five cigars 
to the package, the said wrapper bearing the word "Havana" and 
each cigar within the said packages bearing a· band-label containing 
the word "Havana"; when in truth and in fact the cigars so repre
sented, described, advertised, and sold in interstate commerce under 
the brands or labels containing the word "Havana" or "llabana" 
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were not manufactured wholly of tobacco grown on the island of Cuba, 
generally known to the trade and purchasing public as "Havana" 
tobacco. 

Respondent agreed to cease and desist forever in soliciting the sale of 
and selling its products in interstate commerce from the use of the 
words "Havana" or "Habana" either independently or in connection 
or conjunction with llJlY other word or words that import or imply 
that the cigars to which the aforesaid words, or either of them, refer, 
are made of tobacco grown on the island of Cuba and known to the 
trade and purchasing public as "Havana" tobacco, and to cease and 
desist forever from the use of the words "Havana" or "Habana" 
either independently or in connection or conjunction with any other 
word or words that may have the capacity or tendency to confuse, 
mislead, and deceive the purchasing public into the belief that the 
aforesaid cigars sold by said respondent are manufactured from 
tobacco grown on the island of Cuba, or until such time as said 
respondent does actually sell and distribute in interstate commerce 
cigars which are in truth and in fact manufactured from Havana 
tobacco. 

Respondent also agreed that if it should ever resume or indulge in 
any of the prac'tices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (February 7, 1927.) 

178. False or Misleading Advertising and Brands or Labels
Cigars.-Respondent, an individual, engaged in the manufacture of 
cigars and in the sale of the same in interstate commerce, and in com
petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of his business, manu
factured cigars in a city and State other than the city of Tampa in 
the State of Florida which he referred to and described in advertise
ments and other printed matter circulated in interstate commerce 
in soliciting the sale of and selling the same as "Tampa" cigars, and 
also caused to be affixed to the containers in which the said cigars 
were sold a label containing the word "Tampa," when in truth and in 
fact the said cigars so represented, described, and referred to, adver
tised, labeled, branded, and sold in interstate commerce were not 
Tampa cigars and were not manufactured in the city of Tampa in the 
State of Florida. 

RespQndent agreed to cease and desist forever in soliciting the sale 
of and selling his products in interstate commerce from the use of the 
word "Tampa" on his labels, brands, containers, or in his advertising 
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matter circulated in interstate commerce, or in any manner so as to 
import or imply that the said products are actually Tampa cigars and 
made in the city of Tampa in the State of Florida. 

llespondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against him in the trial of the complaint which the 
comm1ss10n may issue. (February 14, 1927.) 

179. False or Misleading Advertising, Brands or Labels, and Prices
Fountain Pens.-Resp.ondent, a corporation, engaged in the sale and 
distribution of fountain pens, through subsidiaries, in interstate com
merce, and in competition with other corporations, firms, partnerships, 
and individuals likewise engaged, entered into the following stipulation 
of facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, created two subsidiaries and 
through said subsidiaries advertised, sold, and distributed in inter
state commerce fountain pens, upon which pens they caused to be 
placed a brand bearing the words and figures, on certain red pens, 
"Price $7.50," and on certain green pens "Price $8.25," and on c.er
tain other green pens "Price $8.75," When in truth aid in fact S!lid 
fountain pens were never sold or intended to be sold for the marked 
prices, to wit, $7.50, $8.25, or $8.75, but were advertised and sold in 
interstate commerce by the subsidiaries of said respondent for prices 
much under the prices marked upon the pens, said pens being usually 
advertised and sold by said respondent through its subsidiaries at 
$3.75 or $3.95. 

Respondent agreed, for itself and for its subsidiaries, to cease and 
desist forever from advertising, selling, or distributing in interstate 
commerce fountain pens to which are affixed, or upon which may 
be stamped or marked, any false, fictitious, or misleading statements 
of or concerning the prices of said pens, or any false, fictitious, or 
misleading statement as to the value of said pens. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which 
the commission may issue. (February 14, 1927.) 

180. False or Misleading Advertising and Prices-Correspondence 
School.-Respondents, a partnership, engaged in the business of 
operating a correspondence school and in soliciting the sale of and 
selling in interstate commerce a course of instruction in the art of 
drawing cartoons, and in competition with other partnerships, indi
viduals, firms, and corporations likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist for-
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ever from the alleged unfair methods of competition as set forth 
therein. 

Respondents, in the course and conduct of their business in solicit
ing the sale of and selling their course of instruction in interstate 
commerce, caused to be printed catalogues, letters, and pamphlets 
descriptive of their said course of instruction which they distributed 
in interstate commerce, and in which said advertising matter they 
made use of the following statement~ and representations: "Even if 
you never had a drawing pencil in your hand, you should quickly 
learn to draw cartoons that sell." "Only five days left of our amazing 
twenty-day offer. Save $17.50 and gain the advantage of our special 
offer. Ten days only * • *. Starts you • * *. Enroll now. 
Save $17.50," when in truth and in fact the regular price paid by 
all students was $42.50. Respondents also represented that in col
lecting tuition from delinquent pupils letters were sent out signed 
"Capitol Collecting Agency," when in truth and in fact they used 
no collecting agency. 

Respondents agreed to cease and desist forever from representing, 
directly or indirectly, by advertisements, circular letters, or other
wise, circulated in interstate commerce, that any certain offer is made 
only for a limited time unless and until such offer is in truth and in 
fact a special offer carrying with it an actual time limit; that the 
course of instruction offered is at a reduced rate, when in turth and 
in fact the rate charged is the regular and usual rate paid by pupils 
for such course; that collections from delinquent pupils are being 
made through a collecting agency when in truth and in fact no such 
agency is employed; that the art of drawing cartoons can be easily 
acquired . 
. Respondents also agreed that if they should ever resume or indulge 
m any of the practices in question this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue. (February 14, 1927.) 

181. False or Misleading Advertising and Trade or Corporate 
Name-Granite Monuments.-Respondents, copartners, engaged in 
the manufacture of monuments and memo'rials of granite an.d in the 
sale and distribution of same, as well ae rough granite in interstate 
commerce, and in competition with other partnerships, individuals, 
:tiz:ms, and corporations likewise engaged, entered into the following 
stipulation of facts and agreement to cea~e and desist forever from the 
alleged unfair methods of competition M set forth therein. 

Respondents, in the course and conduct of their business adopted 
and used a trade name including the name of a city or district known 
and recognized by the trade and purchasing public as a section or 
territory renowned for its granite quarries and quality of granite 
taken therefrom, and said respondents used said trade name including 
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the name of said city or district in their advertisements and adver
tising matter, on their letterheads, order blanks, circulars, and other 
printed matter distributed in interstate commerce in soliciting the 
sale of and selling their products, when in truth and in fact said re
spondents did not own, control, or operate a granite quarry located 
in the said city or district, but obtained the granite from which they 
manufactured their products from a quarry or quarries located in a 
city or district oth~r than that indicated by said trade name. 
Respondents made use of various words, groups of words, and 
phrases in their advertisements and advertising matter circulated in 
interstate commerce which tended to convey the impression that said 
respondents were the proprietors of a certain famous, well-known 
quarry, when in truth and in fact said respondents did not own, 
control, or operate said famous and well-known quarry and did not 
obtain the granite used by them in the fabrication of their products 
from said famous and well-known quarry. 

Respondents agreed to cease and desist forever from the use, in 
advertisements, advertising and other printed matter distributed in 
interstate commerce, of words which import or imply that the prod
ucts sold by them in interstate commerce were made or obtained 
from the quarry or quarries recognized by the trade as the certain 
well-known and ·famous quarry, and which was other than the quarry 
or quarries from which said respondents did actually obtain the 
granite used by them in the fabrication of their products. Said re
spondents further agreed to cease and desist forever from the use as 
a part of or in connection with their trade name, in soliciting the sale 
of and selling their products in interstate commerce, the name of any 
city or district other than that in whieh said quarry or quarries are 
located, known, and recognized by the trade and purchasing public 
as a section or territory renowned for its granite and granite quarries. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts maY 
be used in evidence against them in the trial of the complaint which 
the commission may issue. (February 28, 1927.) 

182. False or Misleadn;_g Brands or tabels-Paints.-Respondent, 
a corporation, engaged in the manufacture of paints and in the sale 
and distribution of the same through subsidiary companies in inter
state commerce, and in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist for
ever from the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, caused cer
tain of its paints to be placed in containers which were conspicuously 
marked or stamped with brands or labels containing the words 
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"Battleship" and "Government," and with said brands or 'labels 
stamped thereon said respondent sold said products through a sub
sidiary company between and among various States of the United 
States, when in truth and in fact the said paint so labeled and sold 
in interstate commerce as aforesaid was not manufactured in accord
ance with United States Army or Navy specifications or Government 
requirements, and was not paint which had been declared by the 
United States Government as surplus stock or by it sold as such. 

Respondent agreed to cease and desist forever from the use of 
labels or advertising matter containing the words "Battleship" and 
"Government," either independently or in connection or conjunction 
each with the other, or with any other word or words which import 
or imply that the product so labeled or advertised were manufactured 
'in accordance with Army or Navy specifications or Government re
quirements, or had been declared by the United States Government 
as surplus stock or by said Government sold as such; respondent also 
further agreed to cease and desist from the use of the words "Battle
ship" and "Government" in any other way to describe the said prod
ucts sold in interstate commerce which may have the capacity and 
tendency to confuse, mislead, and deceive the purchasing public into 
the belief that the products ·so described were manufactured in ac
cordance with Government specifications or requirements, or had 
been declared by the United States Government as surplus stock or 

. by the said Government sold as such. 
Respondent also agreed that if it should ever resume or indulge in 

any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (March 2, 1927.) 

183. False or Misleading Advertising and Brands or Labels
Tools, Hammers, Hatchets, Etc._:_Respondent, a corporation, through 
subsidiaries, caused to be sold and distributed in interstate com
merce a general line of hardware including hammers, hatchets, and 
various small tools, and in the sale of the same was in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following stipulation of facts and agree
ment to cease and desist forever from the alleged unfair methods of 
competition as set forth therein. 

Respondent in the course and conduct of its business, in soliciting 
the sale of and selling its products through subsidiaries issued illus
trated catalogues in which said catalogues various hammers, hatchets, 
and other tools were set forth and described and which said catalogues 
said respondent caused to be circulated through said subsidiary cor
porations among customers thereof in various States of the United 
States. The said products were caused to be represented, described, 
and referred to as "New-process converted steel," or as "One-piece 
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forged steel," or as "Special tool steel," and the said products were 
also caused to be marked, stamped, branded, and labeled as ''Bay 
State New-Process Converted Steel," or as "Bay State, Forged From 
One-Piece High-Grade Tool Steel, Carefully Hardened and Tem
pered"; when in truth and in fact the products so represented, 
described, referred to, stamped, and labeled were not made of steel, 
but were composed in whole or in part of a metal or metals other 
than steel. 

Respondent agreed to cease and desist forever from using and caus
ing said subsidiary companies, or any of them to use the word "steel" 
or any modification thereof either independently or in connection or 
conjunction with any other word or words in its catalogues, circulars, 
or advertising matter, or as a stamp or label descriptive of its product, 
or any of them; and the use of the word "steel" or any modification 
thereof either independently or in connection or conjunction with 
any other word or words, or in any other way to define or describe its 
products that directly assert or import or imply that the said products 
sold by said respondent, or by it through any subsidiary corporations, 
are made of steel, and from the use of the word "steel" in any other 
way that may have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that said products are made of 
steel; or until such time as the products so advertised and sold by 
said respondent, or by it through subsidiary companies, are in truth 
and in fact made of steel as indicated by the stamps or labels affixed 
thereto, or by the descriptive matter used in reference thereto. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commiSSion may issue. (March 14, 1927.) 

184. Lottery Scheme-Ca.ndy.-Respondent, a corporation, en
gaged in the manufacture of candy and specialties in "bar goods" 
and in the sale and distribution of the same in interstate commerce, 
and in competition with other corporations, firms, partnerships, and 
individuals likewise engaged, entered into the following stipulation 
of facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, packed a 
certain kind of assortment of its candies in boxes or cartons which it 
sold to jobbers and wholesalers located in various States of the United 
States, the said jobbers and wholesalers, in turn, disposing of the said 
products so purchased by them to the retail and other trade engaged 
in the sale of candy to the general public, in accordance with the fol
lowing plan, to wit: Within each of the aforesaid boxes or cartons 
Wflre placed 24 bars of candy, each separately wrapped in a piece of 
paper bearing the price of said candy and which wrapper also inclosed 
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a coupon upon which was printed either the word "'Winner" or one 
of the letters of respondent's corporate name. Coupons bearing the 
letters of respondent's said corporate name were promiscuously dis
tributed among the candy bars, except that a certain "key letter" 
necessary to complete the words of the said corporate name was 
placed beneath the wrapper of but 1 bar in every 24,000 bars of candy, 
while a coupon bearing the word "Winner" accompanied 1 bar of 
every 240 bars of candy. A premium or "Grand prize" consisting 
of either an "Apollo Motorbike" or a Remington portable typewriter 
was given to that person who delivered to respondent sufficient cou
pons obtained wholly by lot or chance from the purchases of said bars, 
which coupons contained the necessary letters, when placed together, 
to spell the words of respondent's said corporate name, while to the 
purchaser of the said candy bar who secured by lot or chance a coupon 
bearing the word "Winner" was awarded a "Regular prize" in the 
form of a baseball bat, baseball, fielder's glove, doll, fountain pen, and 
the lil..:e. An advertising poster was furnished by the said respondent 
with the aforesaid boxes or cartons, for display purposes and as an 
aid to the merchandising plan above outlined. The said poster 
contained, with other words or statements, the following: "A grand 
prize given absolutely free to any person sending in 17 coupons with 
letters spelling (respondent's corporate name). If coupon is marked 
'Winner' in place of a letter you will receive any one of the 6 regular 
prizes. You will find a coupon wrapper around each candy bar, on 
which is printed a letter or the word 'Winner.'" 

Respondent agreed to cease and desist forever from the use in 
interstate commerce of any scheme, plan, or method of sale or pro
moting the sale of its candy products which involves or includes the 
use of any gift enterprise, lottery, or any scheme of chance whereby 
any article is given as a prize or premium for, or in consideration of 
the purchase of any other article; and respondent also agreed to 
cease and desist forever from using and from transporting in inter
state commerce an'y advertising matter for the use of local dealers 
in soliciting the sale of said products by means of any gift, enterprise, 
lottery, or scheme of chance, whereby any article is offered as a prize 
or premium for, and in consideration of the purchase of, any other 
article . 
. Respondent also agreed that if it should ever resume or indulge 
m any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complain~ which 
the commission may issue. (March 23, 1927.) 

185. False or 1\risleading Advertising and Trade or Corporate 
Name-Knitted Clothing.-Respondent, a corporation, engaged in 
~he sale and distribution of knitted clothing in wholesale quantities 
In interstate commerce, and in competition with other corporations, 
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firms, partnerships, and individuals likewise engaged, entered into 
the following stipulation of facts and agreement to cease and desist· 
forever from the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, caused 
its corporate or trade name containing the word "Knitting" or 
"Knit" to be used in ~dvertisements inserted in trade journals having 
circulation between and among various States of the United States, 
and also caused its said corporate or trade name containing the word 
"Knitting" or "KnitJ' to be used in connection or conjunction with 
the words "Manufacturers of" on its labels, order blanks, letterheads, 
and envelopes which it circulated in interstate commerce in soliciting 
the sale of and selling its products; when in truth and in fact the said 
respondent did'not own, operate, or control a mill or factory manu
facturing the knitted clothing which it sold and distributed in inter
state commerce; and said respondent filled its orders from. clothing 
manufactured or knitted by a mill or factory which it neither owned, 
controlled, or operated. 

Respondent agreed to cease and desist forever from the use of the 
word "Knitting" or "Knit" either independently or in connection 
or conjunction with any other word or words, syllables or letters, as 
part of, or in connection or conjunction with its corporate or trade 
name in the sale and distribution of its products in interstate com
merce; or the use of the word "Knitting" or "Knit" in advertise
ments inserted in trade journals or other publications having circu
lation between and among various States of the United States in 
such manner as to import or imply that the aforesaid corporation 
either owns, operates, or controls a mill or factory manufacturing the 
product sold by it in interstate commerce; and the use of the words 
"Knitting," "Knit," or "Manufacturers" either independently 
or in connection or conjunction with its corporate or trade name or 
with any other word or words, on its order blanks, letterheads, labels, 
or other stationery or advertising matter circulated and distrib•1ted 
in interstate commerce in soliciting the sale of and selling its products 
in any way that may have the capacity and tendency to mislead and 
deceive the purchasing public into the belief that said respondent 
either owns, operates, or controls a mill or factory engaged in the man
ufacture of lmitted clothing which it sells in interstate commerce; 
or until such time as said respondent does actually own, control, or 
operate a mill or factory for the manufacture of knitted clothing 
which it sells and distributes in commerce between and among various 
States of the United States. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
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be used in evidence against it in the trial of the complaint which 
the commission may issue. (March 23, 1927.) 

186. False or Misleading Brands or Labels-Shoes.-Respondent, 
a corporation, engaged in the manufacture of shoes and in the sale 
and distribution of the same in interstate commerce, and in competi
tion with other corporations, individuals, firms, and par~nerships 
likewise engaged, entered into the following stipulation of facts 
and agreements to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its shoes in interstate commerce, caused the 
said products to be marked, stamped, branded, and labeled so as to 
simulate the brands and labels as used by manufacturers of shoes 
made in accordance with Army specifications under Government 
contract and in addition thereto caused the name of an inspector to 
be stamped on the soles of its shoes as is usually and customarily 
done by the Government or Army officials when inspecting shoes for 
the United States Army; and in accordance with such policy said 
respondent marked, stamped, branded, or labeled said shoes on the 
soles thereof as "(U. S.) Army Shoes" or as "U. S. Army Shoe"; 
and said respondent caused certain of its shoes branded or labeled as 
aforesaid to be packed in boxes for shipment in interstate commerce, 
said boxes bearing labels on which were pictorially represented a troop 
of marching soldiers and which labels contained a shield and the words 
"U. S. Army Shoe," ~hen in truth and in fact said shoes so marked, 
stamped, branded, or labeled and sold in interstate commerce were 
not manufactured for the United States Army in accordance with 
Army specifications or Government requirements and were not sub
ject to inspection by any United States Army or Government official. 

Respondent agreed to cease and desist forever from the use, in the 
sale and distribution of its products in interstate commerce, of the 
words "U. S. Army" either independently or in connection or con
junction with the name of an inspector, or with any other word or 
words, pictorial representations or insignia which import or imply 
that the products so marked, stamped, branded or labeled are made 
in accordance with United States Army specifications or Government 
requirements and have been passed upon or approved by a Govern
ment inspector, or which may have the capacity or tendency to mislead 
and deceive the purchasing public into the belief that said products 
so marked, stamped, branded or labeled were manufactured for the 
United States Army in accordance with Army specifications or 
Government requirements, or that said products had been declared 
and sold as surplus stock by the United States Army or Government; 
respondent further agreed to cease and desist forever from using as an 
advertising medium circulated in interstate commerce the words 
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"U. S. Army" or any pictorial representations or insignia looking to 
the sale of its products between and among various States of the 
United States unless and until such time as the products of its manu
facture so marked, stamped, branded, or labeled are made under 
contract for the United States Army or in accordance with Army 
specifications or Government requirements. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1ss10n may issue. (March 23, 1927.) 

187. Operation of Secret Subsidiary and Sale Below Cost-Ice 
Cream.-Respondent, a corporation, engaged in the manufacture 
of ice cream and in the sale and distribution of the same in interstate 
commerce, and in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from the 
alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, caused a 
bogus independent company to be organized and incorporated for the 
ostensible purpose of manufacturing ice cream to be !Sold and dis
tributed in interstate commerce, the said company being financed 
principally through a trust fund created by the principal officers and 
directors of the respondent, and whica trust fund was not an asset of 
the respondent over which said respondent, as a legal entity, had 
control. The said company, while owned and controlled by the 
aforesaid officers and director, of said respondent corporation, was 
operated without any disclosure to the public or to competitors of the 
fact that three officers of the respondent, together with a director 
thereof, were in fact the owners of said company, and care was exer
cised to prevent discovery of any connection existing between the 
respondent or the said officers and director, and the said bogus inde
pendent company; and the said bogus independent company was held 
out and represented to the public and to competitors of respondent 
as being an actual competitor of respondent. Shortly after beginning 
operations the said bogus independent company entered into a cam
paign of cutting prices of its products in territories where the principal 
competitors of respondent were active, and sold the products of its 
manufacture at and below cost, thereby forcing competitors of the 
respondent to sell their products below cost of production and de
li very. This said policy was vigorously pursued under the name of 
said bogus independent company for two or more years, at the expira
tion of which time the said company was dissolved. 

Respondent, as a corporate entity, and the aforesaid mentioned 
officers and director, acting as individuals, in the course and conduct 
of their business described above, agreed to cease and desist forever: 
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(a) From combining and conspiring in the operation of a concealed 
and bogus independent, or undisclosed, secret subsidiary, with the 
purpose and effect of forcing a reduction in the price of ice cream, 
so that the product of competitors could no longer be manufactured 
and sold at a profit, or of substantially lessening competition in the 
manufacture and sale of ice cream; 

(b) From operating a subsidiary or controlled company, or com
panies, and at the same time holding out and representing such 
owned or controlled company or companies to be independent con
cerns, for the purpose and with the effect of injuring the business of a 
competitor or competitors, or substantially lessening competition in 
the manufacture and sale of ice cream. 

Respondent, as a corporate entity, and the aforesaid officers and 
director, as individuals, also agreed that if it or they should ever 
resume or indulge in any of the practices in question, this said stipula
tion of facts may be used in evidence against it or them in the trial 
of the complaint which the commission may issue. (March 23, 1927.) 

188. False or Misleading Price Advertising-Correspondence 
School.-Respon~ent, an individual, engaged in the business of op
erating a correspondence school, soliciting the sale of and selling in 
interstate commerce a course of instruction in wrestling and in com
petition \\>-ith other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 

·of competition as set forth therein. 
Respondent, in the course and conduct of his business, in soliciting 

the sale of and selling his course of instruction, caused to be printed 
and distributed in interstate commerce advertisements, catalogues, 
letters, and pamphlets descriptive of his correspondence course, in 
which he featured and made use of the following statements and 
representations, to wit: "Tuition fee reduced from $35 to $15. 
Special offer. $35.00 course for $15.00. That tells the story of this 
remarkable offer. Thousands and thousands have cheerfully paid 
the regular fee of $35.00 and been delighted with their investment. 
But you, under this sPECIAL OFFER, are able, through the fortunate 
selection of your name, to now enroll for the complete course for ONLY 

$15.00." "This page explains my real special offer to you. Now 
this offer is one that will sAVE MONEY for you if you enroll promptly. 
It gives you a clean cut of $20.00 from the regular price of $35.00. 
This offer is for a LIMITED TIME, and to a LIMITED NUMBER, so I want 
to ask you to give it your most careful attention and let me hear from 
you by return mail"; when in truth and in fact no students were 
charged $35; $15 was the regular payment required of students. 

Respondent agreed to cease and desist forever from representing 
directly or indirectly by means of advertisements, circular letters, or 
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pamphlets circulated in interstate commerce in soliciting the sale of 
and selling his course of instruction, first, that any certain offer is 
made only for a limited time, unless and until such offer is, in truth 
and in fact, a special offer, carrying with it an actual time limitation; 
and second, that the course of instruction offered by respondent is 
at a special reduced rate which will be allowed to those taking the 
course, thus making an apparent substantial saving, when in truth 
and in fact the so-called "reduced rate" is the regular and usual 
rate charged and paid by pupils for such course. 

Respondent also agreed that if he should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against him in the trial of the complaint which 
the commission may issue. (March 30, 1927.) 

189. False or 1\lisleading Advertising-Garments; Cl<1thing.
Respondent, a corporation, engaged in the sale and distribution in 
interstate commerce of men's, women's, and children's clothing and 
in competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, offered for 
sale and sold its products in interstate commerce and as a means of 
promoting its said business, caused its products to be advertised in 
newspapers and magazines having circulation between and among 
various States of the United States, and in its catalogues and other 
printed matter distributed in interstate commerce. In such adver
tising matter certain of its garments and materials were described by 
respondent as "wool-finished cotton yarn," "wool-finished 2-tone 
tweed," "wool-spun cotton yarn," and "wool-spun cotton serge"; 
when in truth and in fact said products were not made of wool but 
were made of a material or materials other than wool. Products 
described as "wool-mixed velour flannel," "wool-mixed blanket," 
"wool-mixed yarns," and "wool-mi.xed suiting" were not made 
wholly of wool, but were made in part of a material or materials other 
than wool. Products described as" printed pongee," "pongee blouse," 
"pongee shirt," or as "all silk rayon," "rayon silk," "all silk fabric," 
"silk Spanish scarf," or "silk Spanish lace," "silk mh:ed brocade," 
or "silk mixed poplin," were not made of silk, the product of the 
cocoon of the silk worm, but were made of a material or materials 
other than silk. Products described as "silk caracul fur cloth," or 
as "silk caracul fur" were not made of fur but were made of a material 
or materials other than fur. Products described as "Manchurian 
fox" were not derived from the fox, but were derived from an animal 
other than the fox. Products described as "white ivory II were not 
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made of dentine obtained from the tusks of certain mammals but 
Were made of a material other than ivory. 

Respondent agreed to cease and desist from the following acts and 
practices: 

(a) From the use of the word "wool" or "woolen" to describe or 
define its products unless the articles so described and advertised are 
made wholly of wool, or unle~ when said articles are made partly of 
wool and partly of some other material or materials, and the word 
"wool 11 or "woolen" is used to describe said products, it shall be 
accompanied by a word or words displayed in type equally as conspic
uous as that in which the word "wool" or "woolen" is printed, indi
cating that the said articles are not made wholly of wool; 

(b) From the use of the word" pongee" or the word" silk" to describe 
or define its products, unless the said products so described and 
advertised are made wholly of silk, the product of the cocoon of the 
silkworm; or unless, when said products are manufactured partly of 
silk, and the word "pongee" or the word "silk" is used to describe 
said products, it shall be accompanied by a word or words displayed 
in type equally as conspicuous as that in which the word "pongee" 
or the word "silk 11 is printed indicating that the said products are 
not made of silk; 

(c) From the use of the word "fur" in connection or conjunction 
with the word "caracul" or "astrakhan" as descriptive of a garment 
or material made of textile fabric and not made of a fur-bearing skin 
of the lamb· 

(d) From' the use of the word "fox" in conjunction with the word 
"Manchurian" or any other word, when the skin so described is not 
the skin of the fox· 

I 

(e) From the use of the word "ivory" as descriptive of articles so 
as to import or imply that the same are made in whole or in part of 
dentine, that constitutes the greater part of the tusks of certain 
mammals. 

Respondent also agreed that if it should ever resume or indulge in 
any of tho practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (April 8, 1927 .) 

190. Price Maintenance-Radio Receivers and Accessories.
Re~pondent, a corporation, engaged in the business of manufacturing 
r~d10 receiving sets, parts. accessories, and tubes and in the sale and 
di.stri.bution of the same in interstate commerce, and in competition 
Wltb other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following stipulation of facts and nuree
ment to cease and desist forever from the alleged unfair methods of 
competition as set forth therein. 
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Respondent, in the course and conduct of its business, sold in 
interstate commerce products of its manufacture to individuals, firms, 
partnerships, and corporations doing business as distributors in vari
ous States of the United States, said distributors in turn selling prod
ucts obtained by them from respondent to retail dealers located in 
different States of the United States. Respondent caused the said 
distributors to enter into written contracts designated" DISTRIBUTOR's 
CONTRACTs" with the said respondent and which contracts contained 
the following provision, among others, to wit: "The products herein 
enumerated shall not be sold except at the price designated by re
spondent for the sale_ of said products to dealers and current (a) at 
the time of the purchase of the said products by the distributor and 
(b) for the territory in which the sale is made by the distributor, or 
shall not be sold with or as any donation, discount, rebate, premium, 
or bonus * * *. The distributor agrees to render on the lOth of 
each month a report showing the purchases of the products herein 
enumerated made by dealers from the distributor during the pre
ceding calendar month and the names of the dealers purchasing the 
same." Respondent, with the cooperation of its aforesaid distrib
utors caused retail dealers who purchased products from the said 
distributors to 'enter into written contracts designated "AUTHORIZED 
RETAILERS CONTRACT" or as "AUTHORIZED ACCESSORIES RETAILERS 
coNTRACT," and which contracts contained the following provision, 
among others, to wit: "The products herein enumerated shall not 
be sold except at the published list price designated by respondent 
for sale of said products to the public and current (a) at the time of 
purchase of said products by the dealer and (b) for the territory in 
which the sale is made by the dealer, or shall not be sold with or as 
any donation, discount, rebate, premuim, or bonus * * *." Re
spondent also caused to be attached to the products of its manufac
ture sold, shipped, or transported in commerce a notice reading in 
part: "This article. shall not be sold except at the manufacturer's 
price designated for the class of purchaser buying same and current 
(a) at the time of the purchase of this article by the purchaser and 
(b) for the territory in which the sale is made by the purchaser." 
Respondent further, in the course and conduct of its business, main
tained a system of fixing a schedule of resale prices at which products 
purchased from it by distributors should be sold by said distributors 
to retail dealers, the said distributors being caused to maintain such 
resale prices by threat that the said respondent would refuse to sell 
products to any distributor who failed or refused to observe such 
resale prices; and ~n addition to the system of fixing prices at which 
products purchased from respondent by distributors should be resold, 
said respondent, with the assistance and cooperation of the said dis
tributors, further maintained a system of fixing prices at which retail 
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dealers who sold products purchased by them from said distributors 
should resell products to the consuming public, and as a part of this 
scheme of maintaining such resale prices respondent caused (1) the 
distributors to whom it sold products to refuse to sell such products 
to retail dealers who failed or refused to sell such products to the 
consuming public at the specified selling price fixed and determined 
by respondent as aforesaid; and further as a means o~ enforcing 
observance of such resale prices by retail dealers who handled the 
products sold by respondent, said respondent at all times refused to 
sell products manufactured or handled by it to distributors who resold 
same to retail dealers who would not observe the resale prices fixed 
by it; (2) adopted and used a system of maintaining suggested resale 
prices by means of cooperative methods employed by it. Said re
spondent in conjunction with its authorized distributors and retailers 
had in its service salesmen and representatives who investigated 
instances of price cutting which had been reported to respondent by 
its authorized distributors and retailers, which salesmen and repre
sentatives, pursuant to instructions, traced and ascertained the iden
tity of dealers from which price cutters had purchased respondent's 
products; and (3) did thereafter threaten to refuse or refused to sup
ply such dealers with its products, whether such dealers were them
selves cutting the suggested resale prices or were selling to dealers 
cutting such resale prices; and (4) threatened such price cutters with 
the penalty of either having their contracts with respondent canceled 

, or with suits for breach of contract, or both. 
Respondent agreed to cease and desist forever from directly or 

indirectly (1) entering into contracts, agreements, or understandings 
with dealers, whether distributors, jobbers, wholesalers, or retailers, 
to the effect that such dealers, or any of them, in reselling the prod
ucts sold by respondent, will adhere to any system of prices fixed or 
established by said respondent; (2) securing contracts, agreements, 
or understandings from such dealers to the effect that said dealers 
":"il~ adhere to any such system of resale prices; (3) threatening with 
Clvil or other suits or refusing or threatening to refuse to sell to any 
such dealer because of failure to adhere to any such system of resale 
prices; (4) cooperating with other individuals, firms, partnerships, or 
corporations in refusing or threatening to refuse to sell to any dis
tributors, jobbers, or wholesalers because such said distributors, job
bers, or wholesalers resold said respondent's products to retailers who 
have failed to maintain the resale prices fixed by reapondent; (5) 
securing or seeking to secure the cooperation of its distributors or 
other dealers in maintaining or enforcing any system of resale prices 
whatsoever. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question this said stipulation of facts may be 
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used in evidence against it in the trial of the complaint which the 
commlSSlon may issue. (AprilS, 1927.) 

191. False or Misleading Advertising and Brands or Labels-Faun· 
tain Pens.-Respondent, an individual, engaged in the business of 
selling jewelry and specialty supplies in wholPsale and/or retail quan
tities in interstate commerce, and in competition with other indi
viduals, firms, partnerships, and corporations likewise engaged, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition as 
set forth therein. 

In the course and conduct of his business in soliciting the sale of 
and selling his products, respondent caused advertising matter to be 
distributed among the retail and other trade located in various States 
of the United States; said advertising matter being in the form of 
(a) Posters or placards designed and used for public display in the 
business establishments of retailers and other trade, and which 
posters and placards contain, among others, the following words: 
"Pens solid 14 K .. gold $1.48 guaranteed. Regular price $5.00," and 
(b) Advertisements for insertion and which were inserted by said 
retailers and other trade in local newspapers, which advertisements 
featured the illustration of a fountain pen together with the selling 
price "$1.48," and the words "Sold elsewhere for $5.00." And said 
respondent caused the fountain pens so advertised, sold, and dis
tributed by him in interstate commerce to bear a ring label on which 
appeared the words and figures: "Price $5.00 "; when in truth and 
in fact the ring labels encircling the said pens and bearing the words 
and figures "Price $5.00," and the advertising matter containing the 
words and figures "Sold elsewhere for $5.00," indicated a fictitious 
price which was much in excess of the price at which the aforesaid 
pens were sold or contemplated to be sold, and much in excess of the 
actual price at which the said pens were sold in the usual course of 
wholesale and/or retail trade. 

Respondent agreed to cease and desist forever from advertising, 
illustrating, describing, or labeling the aforesaid fountain pens with 
any false, fictitious, or misleading statements of or concerning the 
price of said fountain pens, or with any false, fictitious, or misleading 
statements as to the value of said fountain pens; and the said respond
ent further agreed to cease and desist forever from putting into the 
hands of retail dealers or other persons advertising matter containing 
any false, fictitious, or misleading statements of or concerning the 
price or value of said fountain pens. 

Respondent also agreed that if he should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against him in the trial of the complaint which 
the commission may issue. (April 13, 1927.) . 
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192. Price 1\laintenance-Stoves.-Respondent, a corpomtion, en
gaged in the manufacture of stoves and in the sale and distribution 
of the same in interstate commerce, and in competition with other 
corporations, firms, partnerships, and individuals likewise engaged, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition as 
set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, adopted 
and enforced a system of fixing and maintaining a specified standard 
price at which the products sold by it in interstate commerce to retail 
and other dealers under a certain trade name should be sold by said 
dealers to the consuming public, and as a means of enforcing and effect
ing maintenance of its said system, respondent used the following 
methods, to wit: 

(a) Caused it to be generally known to the trade by letters, per
sonal interview, and by other means, that it expected and required 
its customers to maintain and enforce the specified standard resale 
price fixed by it; 

(b) Solicited and secured from its customers reports of the names 
of dealers who failed to observe and maintain such resale price, and, 
upon obtaining such reports, urged the offenders to cease selling 
below said price; 

(c) Threatened to refuse to sell, and did refuse to sell its products 
to customers or dealers who failed to observe and maintain said resale 
Price or who sold to others who failed to maintain in the same; 

(d) Exacted promises and assurances from such offenders that they 
Would thereafter maintain said resale price as a condition of further 
supplying them with its product; 

(e) Caused certain notations to be entered on its sales-card records 
which it kept for the purpose, among others, of listing those customers 
or dealers who did not maintain, or who were alleged not to have 
maintained its resale price and who were not to be supplied with its 
products until they gave assurances or other satisfaction that they 
would maintain the same in the future; 

(j) Requested and secured the cooperation of its customers to 
maintain the resale price, through the holding of 11 schools" and 
"conventions" at which such cooperation is sought and obtained, 
and by other means. 

{JJ) Urged dealers to enter into agreements among themselves to 
maintain such resale prices. 

Respondent agreed to cease and desist forever from-
(a) Securing or attempting to secure assurances from its customers 

that they will observe the resale price on its products as fixed by it; 
65133°-3~VOL 11--35 
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(b) Soliciting and securing from its customers reports of the names 
of dealers failing to observe and maintain said resale price fixed 
by it; 

(c) Exacting promises and assurances from offending price cutters 
that they will thereafter maintain said resale price fixed by it as a 
condition of further supplying them with its product; 

(d) Causing notations, or other entries, to be made on sales-card 
records kept by it for the purpose of listing undesirable purchasers 
who are not to be supplied with its products unless and until they 
furnish satisfactory assurances of their purpose to maintain its resale 
price in the future; 

(e) Securing, or seeking to secure, by personal solicitation or by 
other equivalent means, the cooperation of its customers to maintain 
and enforce any system of resale prices whatsoever; 

(j) Urging dealers to enter into agreements among themselves to 
maintain said resale price,. and attempting to establish and enforce 
its resale price by any other equivalent cooperative means. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which 
the commission may issue. (April13, 1927.) 

193. False or Misleading Advertising and Brands or Labels
Mattresses.-Respondent, a corporation, engaged in the manufac
ture of mattresses and in the sale and distribution of the same in 
wholesale and/or retail quantities in interstate commerce, and in 
competition with other corporations, firms, partnerships, and indi
viduals likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, caused 
certain of its mattresses, sold by it in commerce between and among 
various States of the United States, to be designated, represented, 
and referred to as "dark cotton" or as "colored cotton" and repre
sented the same in its circulars and other printed matter as "dark 
cotton" and as "combination dark cotton and felt"; and the said 
respondent also caused to be affixed to said mattresses brands and 
labels as follows: "Colored Cotton Mattresses Guaranteed 100% 
New Material," and with the aforesaid brands and labels affixed 
thereto sold said mattresses in commerce between and among various 
States of the United States; when in truth and in fact the said mat
tresses so designated, represented, described, labeled, and sold in 
interstate commerce were not manufactured of, and did not contain 
filling which was made wholly of cotton or of strictly all new material, 
but were composed in varying quantities of fabrics or materials 
which were neither cotton nor 100 per cent new material. 
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Respondent agreed to cease and desist forever from the use, in its 
circulars or other printed matter in soliciting the sale of and selling 
its aforesaid products in interstate commerce, of the. word "cotton" 
or the words "new material" either independently or in connection 
or conjunction each with the other, or with any other word or words 
as a brand or label for its aforesaid products which directly assert, 
or clearly import or imply that the said products sold by the said 
respondent are manufactured of cotton and/or new material, and 
from the use of the word "cotton" and/or the words "new material" 
or any other word or words which may have the capacity and ten
dency to mislead or deceive the purchasing public into the belief that 
the said products are manufactured wholly of cotton and/or new ma
terial; or until such time as the said respondent does actually sell 
and distribute in interstate commerce mattresses manufactured from 
cotton and/or new material as represented and described in its cir
culars and other printed matter and on the aforesaid labels affixed 
to the products. 

Respondent also agreed that if it should ever resume or ind~lge 
in any of the practices in question, this said stipulation of facts may 
be· used in evidence against it in the trial of the complaint which 
the commission may issue. (April 22, 1927.) 

194. False or :Misleading Advertising and Brands or Labels-Blan· 
kets.-Responden~, a corporation, engaged in the manufacture of 
blankets and in the sale and distribution of the same in interstate 
commerce, and in competition with other eorporations, firms, partner
ships, and individuals likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from the 
alleged unfair methods of competition as set forth therein . 

. Respondent manufactured blankets composed partly of wool and 
partly of cotton, which product it advertised in interstate commerce 
and sold and distributed between and among various States of the 
United States. Each of the said blankets bore a label, some of which 
labels were in words and design selected by respondent, others in 
Words and design selected by its customers, but affixed to the blankets 
by said respondent. Among the blanket~ so labeled, sold, and 
distributed in interstate commerce were blankets bearing the following 
labels: "Wool-Mixed Blankets," "Fine Wool-Mixed Plaid Blanket," 
"Fine Wool Blankets," or "Fine Wool." Also on some of the 
brands and labels used on the products manufactured, sold, and 
distributed in interstate commerce by respondent were pictorial 
~epresentations of a lamb or sheep, or the head of such animal; when 
lD truth and in fact none of the said blankets above mentioned and to 
Which were affixed the aforesaid brands, labels, and pictorial represen
tations contained more than 65 per cent, and some as low as 5 per cent 
of wool. 
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Respondent agreed to cease and desist forever from the use in inter
state commerce, in its advertisements, or on its labels, tags, or brands 
of the word "w~ol'' either independently or in connection or con
junction with any other word, words, or pictorial representations to 
represent, describe, or define its products not made of wool, or the use 
of any other word or words or pictorial representations that import 
or imply that the aforesaid products are made of wool; and respondent 
also agreed to cease and desist from the use, in its advertisements or 
advertising matter circulated in interstate commerce, and on its 
brands or labels affixed to products not made of wool, of the word 
"wool" or any other word or words or pictorial representations 
that may have the capacity and tendency to confuse, mislead, or 
deceive the purchasing public into the belief that the products so 
advertised, branded, and sold in interstate commerce are made of 
wool; or unless, when said products be manufactured partly of wool 
and partly of some other material or materials, and the word "wool" 
is used to designate the product, in which case there shall be used in 
combination with the word "wool" a word or words in a type equally 
as conspicuous as the word 11 wool" or by a word or words otherwise 
clearly indicating that the said product is not made wholly of wool. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (April22, 1927.) 

195. False or Misleading Brands or Labels-Hats.-Respondent, 
a corporation, engaged in the sale and distribution of hats in whole
sale andtor retail quantities in interstate commerce and in competi
tion with other corporations, firms, partnerships, and individuals 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, sold and dis
tributed hats manufactured by its subsidiary, and upon the sweat
bands of which the said company stamped or caused to be stamped 
the words 11 Genuine Bearer," and with the said words affixed thereto 
sold and distributed said hats in commerce between and among 
various States of the United States, when in truth and in fact the said 
hats were not manufactured of beaver fur but were manufactured in 
varying quantities of a fur or furs, material or materials other than 
beaver fur. 

Respondent agreed, in its behalf and in behalf of its subsidiary, to 
cease and desist forever from the use of the word "beaver" either 
independently or in connection or conjunction with any other 
word or words as a label or brand upon the aforesaid hats sold and 
distributed by it in interstate commerce so as to import or imply that 
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the said hats are made of beaver fur, and the said respondent also 
agreed in its behalf nnd in behalf of its subsidiary to cease and desist 
forever from the use of the word "beaver" either independently or in 
con,nection or conjunction with any other word or words, or in any 
other way, as a label or brand for its hats, or in the advertisements 
thereof which may have the capacity and tendency to mislead and 
deceive the purchasing public into the belief that said hats are made 
of beaver fur; or unless, when said hats are composed partly of beaver 
fur and partly of some other fur or furs, material or materials, the 
word "beaver" if used to designate the hats, shall be employed in 
combination with some other word or words which shall be displayed 
in type equally as conspicuous as the word "beaver" or which other
wise clearly indicate that such hats are not made wholly of beaver fur. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint \vhich the 
commission may issue. (May 3, 1927.) 

196. False or Misleading Brands or Labels-Woolen Blankets.
Respondent, a corporation, engaged in the manufacture of blankets 
and in the sale and distribution of the same in interstate commerce, 
and in competition with other corporations, firms, partnerships, and 
individuals likewise engaged, entered into the following stipulation 
of facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business in soliciting 
the sale of and selling its products in interstate commerce, caused 
labels to be affixed to its said blankets, some of which labels were 
supplied by the purchasers and others provided by the respondent. 
Approximately 90 per cent of the blankets made, sold, and dis
tributed in interstate commerce by said respondent were all wool 
and in some instances were so labeled. The remaining 10 per cent 
of the blankets manufactured, sold, and distributed by respondent 
Were manufactured so as to contain a large per cent both of cotton 
and wool, which said products were labeled and described as follows: 
"Woolen Blankets," "Fine Wool Blankets Manufactured Expressly 
for the Finest Retail Trade," and "Fine Woolen Blankets Made 
From Selected Stock." 
. Respondent agreed to cease and desist forever from the use in 
mterstate commerce, in its advertisements or on its labels, tags, or 
brands, of the words "'Vool" or "Woolens" either independently 
or in connection or conjunction with any other word or words to 
represent, describe, or define its products not made of wool, or the 
use of any other word or words that import or imply that the afore
said products are made of wool; and the said respondent also agreed 
to cease and desist forever from the use, in its advertisements or 
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advertising matter circulated in interstate commerce, and on its 
brands or labels affixed to products not made of wool, of the word 
"Wool" or "Woolens" or any other word or words that may have 
the capacity and tendency to mislead and deceive the purchasing 
public into the belief that the products so advertised, branded, and 
sold by it are made of wool; or unless, when said products be manu
factured partly of wool and partly of some other material or materials, 
and the word "'Wool" 9r 11 Woolens 11 is used to designate the product, 
in which case there shall be used in combination with the word 11 Wool" 
or ~~"Woolens" a word or words printed in a type equally as con
spicuous as the word "Wool" or "Woolens" or by a word or words 
otherwise clearly indicating that said product is not made wholly of 
wool. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
conumsswn may issue. (May 3, 1927.) 

197. False or :rJiisleading Brands or Labels-Shellac Compound 
or Substitute; Gasket or Rim Cement.-Respondent, a corporation, 
engaged in the manufacture of leather, rubber, and gasket cements, 
and in the sale and distribution of the same in interstate commerce, 
and in competition with other corporations, firms, partnerships, and 
individuals likewise engaged, entered into the following stipulation of 
facts and agreement to cease c.nd desist forever from the use of the 
alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, manufactured 
or compounded a chemical product used in the automotive industry 
for cementing gaskets, crank cases, and parts of internal-combustion 
and other engines, which said product it sold and distributed in 
interstate commerce under a label reading "Rim and Gasket Shellac 11

; 

when in truth and in fact the said product so labeled, designated, and 
referred to and sold in interstate commerce was not manufactured 
or compounded solely of genuine shellac gum cut in alcohol, but was 
manufactured or compounded in accordance with a formula which 
contained elements, ingredients, and materials, including gum other 
than shellac. 

Respondent agreed to cease and desist forever from the use of the 
word 11 shellac" to designate or describe its product on its labels or 
in its advertising matter of whatsoever character in selling or soliciting 
the sale of its product in interstate commerce, unless the said product 
is 100 per cent shellac gum cut in alcohol; and if the product contains 
less than 100 per cent shellac gum and the word "shellac 11 be used 
to designate or describe said product, then the same shall be accom
panied by the word "compound" printed in type equally as con
spicuous as the word 11 shellac 11

; or if the product contains no shellac 
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gum and the word 11 shellac" be so used, it shall be accompanied by 
the word "substitute" printed in type equally as conspicuous as the 
word "shellac." 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the eomplaint which the 
commission may issue. (May 13, 1927.) 

198. False or Misleading Advertising-Radio Cabinets.-Respond
ent, a corporation, engaged in the manufacture of radio sets and in 
the sale and distribution of the same in interstate conunercc, and in 
competition with other corporations, firms, partnerships, and individ
uals, likewise engaged, entered into the following stipulation of facts 
and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, sold and dis
tributed in interstate commerce radio sets manufactured by it, some of 
which were equipped with cabinets which were designated and des
cribed by the said respondent as "Beautifully finished mahogany," 
and, in soliciting the sale of and selling its products in interstate com
merce, the said respondent caused its cabinets to be so advertised by 
means of :representations inserted in publications having general cir
culation in and among various States of the United States; and in 
pamphlets, circulars, and other printed matter made the following 
representations: "Built with mahogany legs," "Installed in a beau
tifully finished cabinet of solid mahogany," and "Beautifully finished 
mahogany cabinet," and with the said descriptive phraseology con
tained therein caused said pamphlets, circulars, and other printed 
matter to be distributed to prospective purchasers located in various 
States of the United States; when in truth and in fact the said cabi
nets, described as above, were not manufactured of mahogany but 
were manufactured of a wood or woods, other than mahogany, fin
ished to simulate mahogany. 

Respondent agreed to cease and desist forever from the use of the 
word "mahogany" or the words "mahogany finish" or "finished ma
hogany" either independently or in connection or conjunction each 
with the other, or with any other word or words which import or im
ply that the said products so designated, described, or advertised in 
interstate commerce are manufactured from mahogany, and from the 
use of the aforesaid words, either independently or in connection or 
conjunction with any other word or words, or in any other way which 
may have the capacity and tendency to mislead and deceive the pur
chasing public into the belief that the said cabinets are in truth and in 
fact manufactured from mahogany; or in case, where the words 11 ma
hogany finish" are used in connection with the advertisement and sale 
in interstate commerce of said cabinets, in that event they shall be 
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used only as a description thereof designating color to be followed by 
the name of the wood or woods of which said cabinets are actually 
made. 

Respondent also agr<'ed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in tho trial of the complaint which the 
commiSsiOn may issue. (May 13, 1927.) 

199. False or Misleadi_ng Drands or Labels-Shellac Compound or 
Substitute; Gasket Shellac.-Respondent, a corporation, engaged in 
tho sale and distribution in interstate commerce of automotive supplies 
and accessories, including a product intended for use as a substitute 
for gasket shellac, and in competition with other corporations, firms, 
partnerships, and individuals likewise engaged, entered into the fol
lowing stipulation of facts and agreement to cea.se and desist forever 
from the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, engaged in 
the sale and distribution in interstate commerce of a product intended 
to be used in the automotive industry for cementing gaskets, crank 
cases, and parts of internal combustion and other engines, and which 
product the said respondent branded or labeled as "Gasket Shellac" 
and ineluding therewith the following printed representations: "Gas
ket shellac should not be confused with orange shellac as it is different, 
having many advantages over the latter for use by the automobile 
trade"; "Gasket shellac is most useful for tightening connections of 
cylinder heads, radiators, carburetors, gear and crank cases, etc.," 
and with the aforesaid brand or label and printed representations 
affixed thereto the said respondent sold said product in commerce 
between and among various States of the United States; when in truth 
and in fact, the said product so branded or labeled was not manufac
tured or compounded of genuine shellac gum cut in alcohol, but was 
manufactured or compounded from elements, ingredients, and ma
terials including a gum other than shellac gum. 

Respondent agreed to cf'!tse and desist forever from the use of the 
word "shellac" to designate or describe its product on its brands or 
labels or in its advertising matter of whatsoever character in selling or 
soliciting the sale of said product in interstate commerce, unless said 
product is 100 per cent shellac gum cut in alcohol; or if the product 
contains less than 100 per cent shellac gum, and the word "shellac" 
be used to designate or describe said product, it shall be accompanied 
by the word "compound" printed in type equally as conspicuous as 
the word "shellac"; or if the product contains no shellac gum, and 
the word "shellac" be so used; it shall be accompanied by the word 
"substitute" printed in type equally as conspicuous as the word 
11 shellac." 
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Respondent also agreed that if it should ever resume or indulge in 
any of the practices in quPstion, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
mission may issue. (May 20, 1927.) 

200. False or Misleading Advertising-Clothing, Shirts, Dresses, 
Hats, Hosiery, Women's Suits, etc.-Respondent, a corporation, 
engaged in the mail-order business, the products sold by it in inter
state commerce consisting chiefly of men's and women's wearing 
apparel, in competition with other corporations, firms, partner
ships, and individuals likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from 
the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, advertised 
and sold in interstate commerce products ineluding negligee, shirts, 
dresses, jackets, scarfs, ties, hosiery, shirt waists, straw hats and 
ladies' suits. Certain of said shirts, dresses, jackets, scarfs, ties, and 
hosiery being described in said advertising matter as "rayon silk" 
or as "rayon silk mixed" or as "pure rayon silk" or as "pongee, " or 
as "cotton pongee"; when in truth and in fact none of the said gar
ments were made wholly of silk, the product of the cocoon of the silk
worm; while certain othPr of said garments advertised for sale and 
sold in interstate commerce by said respondents were described as 
"wool finish," when in truth and in fact such garments were not 
.made of wool but were made of a material or materials other than 
wool; and said straw hats advertised and sold in interstate commerce 
by said respondent as "silk visca" were not made of silk, the product 
of the cocoon of the silkworm, but were made of a material or ma
terials other than silk. 

Respondent agreed to cease and desist forever from the use (a) of 
the words "silk" or "pongee" in its catalogues or other advertising 
matter circulated in interstate commerce in soliciting the sale of and 
selling its products, unless the products so designated are made 
wholly of silk, the product of the cocoon of the silkworm; or unless 
when the products are made partly of silk and partly of some other 
material or materials the words "silk" or "pongee" shall be accom
panied by a word or words displayed in type equally as conspicuous 
as that in which the words "silk" or "pongee" are printed, indicating 
that the said products are not p1ade wholly of silk; and (b) or the 
word "wool" either independently or in connection or conjunction 
with any other word or words, letter, or letters in its advertisements 
as descriptive of its dresses or other garments sold and distributed 
in interstate commerce unless the said dresses or other garments 
are made wholly of wool; or unless, when said dresses or garments are 
made partly of wool and partly of some other material or materials, 
the word "wool" shall be accompanied by a word or words dis-
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played in type equally as conspicuous as that in which the word 
"wool 11 is printed, indicating that the said dresses or other garments 
are not made wholly of wool. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (May 27, 1927.) 

201. False or Misleading Advertising and Brands or Labels
Oleomargarine.-Respondent, a corporation, engaged in the manu
facture of oleomargarine and in the sale and distribution of the same 
in interstate commerce, and in competition with other corporations, 
firms, partnerships, and individuals likewise engaged, entered into 
the following stipulation of facts and agreement to cease and desist 
forever from the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of, selling, and promoting the sale of its products in inter
state commerce, caused its advertising matter consisting of dis
play signs and placards containing the words, "Country Style Rolls'' 
in connection or conj"tmction with such phrases as "Fresh Churned 
Rolls," "Creamy Richness-Can't be Beat, 11 "Fresh From the 
Churn," and "Churned Fresh Daily" to be circulated in interstate 
commerce among dealers handling its said products for use by the 
said dealers in advertising said products for sale to the consuming 
public, when in truth and in fact the said products so advertised, 
described, labeled, and sold in interstate commerce were not the 
product known to the trade and purchasing public as creamery 
butter, but were a manufactured product composed in substantial 
part of ingredients or substitutes other than those of which creamery 
butter is made. 

Respondent agreed to cease and desist forever from the use, in 
soliciting the sale of and selling its aforesaid products in interstate 
commerce, of the words "Country Style Roll" either independently 
or in connection or conjunction with the phrases "Fresh Churned 
Rolls," "Creamy Richness-Can't be Beat," "Fresh from the 
Churn, 11 "Fresh Churned Daily, 11 or any of them, or in connection 
or conjunction with any other word or words which import or imply 
that the products so advertised, labeled, and shipped or transported 
in interstate commerce are the products known to the trade and 
recognized by the purchasing public as creamery butter, and the 
said respondent further agreed to cease and desist forever from using 
and putting into the channels of interstate trade for use by others, 
in soliciting the sale of and selling the said products, advertising matter 
containing the aforesaid quoted words and phrases, or in any other 
way to describe and advertise said products which may have the 
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capacity and tendency to mislead and deceive the purchasing public 
into the belief that the said products are creamery butter. 

It is also understood and agreed that if said respondent should 
ever resume or indulge in any of the practices in question, this said 
stipulation of facts may be used in evidence against it in the trial of 
the complaint which the commission may issue. (June 10, 1927.) 

202. False or Misleading Advertising and Trade or Corporate 
Name-Garments, Sweaters, Underwear, Hosiery.-Respondent, a 
corporation engaged in the sale and distribution of garments, sweaters, 
underwear~ and hosiery in interstate commerce, and in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following stipulation of facts and agreement 
to cease and desist forever from the alleged unfair methods of compe
tition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce through 
agents or representatives located in various States of the United States 
who canvassed their respective territories soliciting orders from con
sumers, adopted as a part of its corporate or trade name the word 
"mills," which said corporate or trade name it used on its letterheads, 
envelopes, and other advertising matter circulated in commerce, 
together with such statements as "Direct from mill to wearer," or 
"By selling exclusively direct from mill to wearer through a trained 

. force of thoroughly reliable sales people who are permanent residents 
of your city, we can sell at prices so much lower than if you were to 
buy at the retail stores"; when in truth and in fact the said respondent 
did not own, operate,· or control a mill for the knitting or fabrication 
of the cloth from which the garments sold by it were made, but filled 
its orders for garments from cloth knit or fabricated by mills that it 
neither owned, operated, nor controlled. Certain of the aforesaid 
garments sold by respondent were advertised and sold in interstate 
commerce as "silk garments"; when in truth and in fact the said 
garments were not made of silk, the product of the cocoon of the silk
worm, but were made of material or materials other than silk. 

Respondent agreed to cease and desist forever in soliciting the sale 
of and selling its products in interstate eommerce from the use of the 
word "mills" as part of, or in connection or conjunction with, its 
corporate or trade name, and the use of its said corporate or trade 
name containing the word "mills" in advertisements, circulars, cata
logues, or on envelopes circulated between and among various States 
of the United States in soliciting the sale of and selling its products; 
or the use of the word "mills" in any other way that may have the 
capacity and tendency to mislead and deceive the purchasing public 
into the·belief that said respondent either owns, operates, or conlirols 
a mill for the knitting or fabrication of the cloth from which its 
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products are made; and to cease and desist from the use of the words 
"From mill to wearer," or any other similar phrase or slogan which 
may have the capacity and tendency to mislead and deceive the pur
chasing public into the belief that the products so represented and 
sold in interstate commerce are, in fact, sold "Direct from the mill to 
wearer" without the intervention of middlemen; or until such time 
as the said respondent does actually own, operate, or control a mill 
or plant for the knitting or fabrication of the cloth from which are 
made the products its sells and distributes in interstate commerce. 
Respondent also agreed to cease and desist forever from the use of 
the word "silk" either Independently or in connection or conjunction 
with any other word or words on its mailing envelopes, in its cata
logues, circulars, letterheads, or other advertising matter circulated 
in interstate commerce in soliciting the sale of or selling its said prod
ucts which directly assert or import or imply that the products so 
designated as "silk" are made wholly of silk, the product of the cocoon 
of the silkworm, and the use of the word "silk" in any other way 
descriptive of the said products that may have the capacity and tend
ency to mislead and deceive the purchasing public into the belief 
that the said products sold by said respondent are made of silk; or 
unless, where the product is made in substantial part of silk, and the 
word "silk" is used to designate said product, the said word "silk" 
must be accompanied by another word or words in type equally as 
conspicuous as the word "silk" is printed so as to indicate that the 
said product is not made wholly of silk. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial. of the complaint which the 
comm1ss10n may issue. (June 21, 1927.) 

203. False or 1\lisleading Brands or Labels-Church Candles.
Respondent, a corporation, engaged in the manufacture of candles 
for altar use in churches, and in the sale and distribution of the same 
in wholesale and/or retail quantities in interstate commerce, and in 
competition with other corporations, firms, partnerships, and indi
viduals likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged un
fair methods of competition as set forth therein. 

"Altar" candles are candles used by various religious denomina
tions and churches in religious ceremonies and are made so as to 
conform to certain ecclesiastical requirements. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, caused 
certain of its candles to be branded or labeled as "Beeswax Church 
& Alter Candles," or as "Wax Church & Altar Candles," snd with 
the said brands and labels affixed thereto sold said candles in com-
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merce between and among various States of the United States; when 
in truth and in fact the candles so branded or labeled and sold in 
interstate commerce were not manufactured wholly of beeswax; 
and/or did not conform to the ecclesiastical requirement so as to be 
properly and accurately designated "altar" candles. 

Respondent agreed to cease and desist forever, in soliciting the 
sale of and selling its candles in interstate commerce, from the use 
of the word "Beeswax" and/or the word "Wax" either independently 
or in connection or conjunction with any other word or words as a 
brand or label for its candles, or in its advertising matter used in 
soliciting the sale of and sc:>lling its candles, which directly assert or 
clearly import or imply that the said candles are manufactured 
wholly of beeswax; or the use of the word "Beeswax" or the word 
"Wax" in any other way which has the capacity and tendency to 
mislead and deceive the purchasing public into the belief that the 
said candles are made of beeswax; or unless, when said candles are 
composed partly of beeswax and partly of some other material or 
materials, the word "Beeswax" or the word "Wax,; if used to desig· 
nate the candles shall be employed in connection or combination with 
some other word or words which shall be displayed in a type equall? 
as conspicuous as that in which the word "Beeswax" or the word 
"Wax" is printed, or which otherwise clearly indicates that such 
candles are not made wholly of "Beeswax"; and the said respondent 
.also agreed to cease and desist forever, in the sale of its candles in 
interstate commerce, from the use of the word "altar" either inde· 
pendently or in connection or conjunction with any other word or 
Words to define, represent, or describe its candles unless the candles 
so represented, designated, and refel'red to are made to conform to 
established ecclesiastical requirements so as to be properly and 
accurately represented, designated, and referred to as" Altar" candles. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (June 21, 1927.) 

204. False or l\Iisleading Advertising and Trade Name of Prod
uct-Lingerie and Women's Outerwear.-Respondent, a corporation, 
engaged in the manufacture of lingerie and outerwear for women and 
~n the sale and distribution of the same in interstate commerce, and 
In competition with other corporations, individuals, firms, and part· 
nerships likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent in the eourse and conduct of its business in soliciting 
the sale of and selling its product, caused advertisements to be in· 
serted in catalogues and booklets, which said catalogues and book-

.. 
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lets were circulated between and among various States of the United 
States through the medium of traveling salesmen, and wherein said 
corporation caused certain of its products to be designated, repre
sented, and referred to as "Rosesilk," and made use of such des
criptive phraseology as "Rosesilk quality," and sold said products so 
designated, described, represented, and referred to in commerce 
between and among various States of the United States, when in 
truth and in fact the. said products so advertised and sold in inter
state commerce were not manufactured either in whole or in part 
from silk, the product of the cocoon of the silkworm, but were manu
factured from a product which did not contain silk either in whole 
or in part. 

Respondent agreed to cease and desist from the use of the word 
"Rosesilk" either independently or in connection or conjunction 
with any other word or words in its catalogues, booklets, or other 
advertising matter, and the use of the word "silk" either independ
ently or in connection or conjunction with any other word or words, 
letter or letters to represent or describe said products so as to import 
or imply that said products were manufactured either in whole or in 
part from silk, the product of the cocoon of the silkworm, and from 
the use of the word "Rosesilk 11 or the word "silk, 11 in any other way 
that may have the capacity and tendency to confuse, mislead, and 
deceive the purchasing public into the belief that said products were 
manufactured from silk; or until such time as the said products so 
advertised and sold by respondent are manufactured from silk, the 
product of the cocoon of the silkworm. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (July 11, 1927.) 

205. Combinations or Conspiracies to Limit Distribution to 
11 Regular'' Dealers-Candy and Confections.-Respondents, members 
of a voluntary, unincorporated trade organization or club, consisting 
of two individuals, one partnership and two corporations, engaged, 
respectively, in the purchase of candy and confections in wholesale 
and/or job lots, and in the sale and distribution of the same in inter
state commerce, and in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist for
ever from the alleged unfair methods of competition as set forth 
therein. 

Respondents, in the course and conduct of their respective busi
nesses, purchased candy and confections in wholesale and/or job-lot 
quantities from manufacturers located in various States of the United 
States, and sold and distributed the same in interstate commerce to 
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the retail and other trade. On or about June 17, 1924, and at divers 
other times before and after said date, the said respondents entered 
into an agreement or mutual understanding having as its objects: 
(1) The limiting of wholesalers and/or jobbers of candy or confections 
in the vicinity in which said respondents are located, and (2) the 
cutting off of the supplies of candy and confections from all other 
wholesalers and jobbers in the said -yicinity by refusing to buy from 
any and all manufacturers of said commodities who sold to such 
other wholesalers and jobbers; and the said respondents furnished to 
the various manufacturers of candy and confections lists of the so
called "legitimate" jobbers and lists of the so-called "illegitimate" 
jobbers located in the said vicinity, and notified said manufacturers 
that said respondents had jointly and/or severally decided to "dis
continue handling the products of any manufacturer, regardless of 
who he is or what he manufactures," who sold or sells to any of the 
so-called "illegitimate" jobbers; and said respondents sought to 
secure, and did secure, the cooperation of various manufacturers of 
candy and confections to either refuse to sell their said products, or 
to limit the period of discounts, or to reduce the amount of discounts 
theretofore allowed by said manufacturers to the so-called "illegiti
mate" jobbers of such commodities. 

Respondents agreed to cease and desist forever from (1) combining 
and conspiring among themselves, or with others, and from using any 
scheme or device or means whatsoever, directly or indirectly, to 

· accomplish the result of hindering, obstructing, or preventing any of 
their jobber competitors or others engaged in similar business from 
freely purchasing and obtaining in interstate commerce the commodi
ties or 'products handled by such competitors or others, or from other
wise freely competing in interstate commerce with the said respond
ents or any of them, and (2) from combining and conspiring among 
themselves or with others to give, and from giving directly or indi
rectly verbal, written, or other notices or communications to manu
facturers having the purpose, tendency or the effect of inducing, 
coercing or compelling such manufacturers to refuse to deal with or 
to sell to any of their jobber competitors or others engaged in similar 
business upon the same terms and conditions usually accorded by 
said manufacturers to the said respondents, or any of them, and (3) 
from combining and conspiring among themselves, or with others, or 
from using any scheme or device or means whatsoever to accomplish 
~he result directly or indirectly of hindering, obstructing, or prevent
Ing manufacturers from dealing with their jobber competitors, or 
others engaged in similar business upon as favorable terms and con
ditions as those usually accorded by said manufacturers to the said 
respondents, or any of them, and (4) from combining and conspiring 
among themselves, or with others, to induce, coerce, or compel manu-
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facturers, directly or indirectly, to refuse to sell products to their 
jobber competitors, or to others engaged in similar business upon the 
same terms and conditions usually offered and given by said manu
facturers to said respondents or any of them, and (Q) from combining 
and conspiring among themselves, or with others, to boycott or to 
threaten to boycott, or to threaten with loss of patronage or custom 
any manufacturer engaged in interstate commerce who sells or agrees 
to sell to their jobber competitors or others engaged in similar busi
ness on the same terms and conditions accorded by said manufac
turer to the said respondents, or any of them. 

Respondents also agreed that if they, or any of them, should ever 
resume or indulge in any of the practices in question, this said stipu
lation of facts may be used in evidence against them, or any of them, 
in the trial of the complaint which the commission may issue. (July 
11, 1927.) 

206. Price Agreements-Imitation leather or Pyroxylin.-Re
spondents, seven corporations, engaged in the business of manufac
turing pyroxylin-coated material or imitation leather, and in the 
sale and distribution of the same in interstate commerce, and in 
competition with other corporations, individuals, firms, and partner
ships likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondents, in the course and conduct of their business, from time 
to time entered into agreements or mutual understandings having as 
their object the elimination of substantially all active competition 
between and among such corporations in the sale and distribution 
by them in interstate commerce of imitation leather (1) through the 
establishment and maintenance of uniform so-called "Standard 
Costing Procedure" or list prices arrived at through a comparison 
of cost data submitted by the various corporations aforesaid, (2) by 
the adoption of uniform discounts (a) to consumers and (b) to jobbers 
or distributors, and (3) by limiting each and all of the aforesaid cor
porations to the acceptance of contracts calling for the delivery of 
products over a period not to exceed 90 days. 

Respondents agreed to cease and desist forever from combining, 
associating or cooperating, among themselves or with others engaged 
in the same trade (1) to fix, or to make uniform, the prices of pyroxy
lin-coated material or imitation leather sold and/or distributed in 
interstate commerce by them or any of them, (2) to maintain standard 
or fixed selling or resale prices for pyroxylin-coated material or imita
tion leather sold and/or distributed in interstate commerce by them 
or by any of them, (3) in the compilation and publishing, for use by 
themselves, or such others, of average, normal or standard production 
costs with instructions or understandings for the translation of such 
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standard costs into uniform selling prices under the name of" Standard 
Costing Procedure" or any other name, (4) for the purpose of dis
cussing and agreeing upon uniform t~rms, discounts and prices, 
or adopting or employing any means or methods which fix or tend to 
fix the prices at which pyroxylin-coated material or imitation leather 
shall be sold by them in interstate commerce, or which is designed to 
equalize or make uniform the sale prices, terms, discounts, or policies 
of such corporations, or any others, in the sale of pyroxylin-coated 
material or imitation leather in interstate commerce. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue: (July 29, 1927.) 

207. False or 11Iisleading Advertising and Brands or Labels
Cigars.-Respondent, an individual, engaged in the manufacture of 
cigars and in the sale and distribution of the same in interstate com-· 
merce, and in competition with other individuals, firms, and partn~r
ships likewise engaged, entered into the following stipulation of facts 
and agreements to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent in soliciting the sale of and selling his cigars in inter
state commerce caused advertisements to be inserted in newspapers 
distributed between and among various States of the United States 
and by means of other advertisements or printed matter circulated in 

·interstate commerce caused certain of his products to be represented 
and referred to as being manufactmed of tobacco known as "Havana," 
"Habana," or "Vuelta Abajo," and also caused the aforesaid cigars 
to contain a brand or label purporting to represent or designate said 
product featuring the words "Havana," "Habana," or "Vuelta 
Abajo" so as to import or imply that said product was made of tobacco 
grown on the island of Cuba, and with the aforesaid brands or labels 
affixed thereto sold said product in commerce between and among 
various States of the United States, when in truth and in fact the 
product so represented, designated and referred to was not made 
wholly from tobacco grown on the island of Cuba. 

Respondent agreed to cease and desist forever from the use of the 
words "Havana," "Habana," or "Vuelta Abajo," or any of them to 
represent or designate his said product in advertisements and other 
printed matter used in soliciting the sale of or selling said product in 
interstate commerce, and also agrees to c~ase and desist forever from 
the use of the words "Havana," "Habana," or "Vuelta Abajo," 
either independently or in connection or conjunction with any other 
word or words as a trade name, brand or label in the sale, in interstate 
commerce, of a product which is not composed wholly of tobacco 

65133.-30-voL 11-36 
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grown on the island of Cuba; or unless, when said product is composed 
in substantial part of tobacco grown on the island of Cuba and the 
words "Havana," "Habana," and "Vuelta Abajo" are properly used 
to designate said product, in which case the said words, or any of them, 
shall be employed in connection or combination with some other 
word or words which shall be displayed in type equally as conspicuous 
as that in which the words "Havana," "Habana," or "Vuelta Abajo" 
or any of them are printed so as to clearly indicate that such product 
is not made wholly of tobacco grown on the island of Cuba, and that 
will otherwise properly and accurately represent, define, or describe 
said product so as to clearly indicate that the same is composed in 
part of tobacco other than that known to the trade and purchasing 
public as "Havana," "Habana," or "Vuelta Abajo." 

Respondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 

. used in evidence against him in the trial of the complaint which the 
comm1ss10n may issue. (September 16, 1927.) 

208. False or Misleading Advertising and Trade or Corporate 
Name-Correspondence School.-Respondent, an individual, engaged 
in conducting a correspondence school, more particularly in the busi
ness of preparing courses of instruction in accountancy and other 
subjects which he sells and distributes in interstate commerce, and in 
competition with other individuals, firms, partnerships, and corpora
tions likewise engaged, entered into the following stipulation of facts 
and agreement to cease and desist forever from the alleged unfair 
practices, as set forth therein. 

American Institute of Accountants is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
District of Columbia with its principal place of business located in 
the city of New York, State of New York, and having a branch 
office in the city of Philadelphia, State of Pennsylvania, and a branch 
office in the city of Washington, District of Columbia. It has, since 
the year 1916, continuously maintained contact with schools of com
merce and accountanoy in leading universities and colleges of the 
United States, and at divers times had conducted ·and still conducts 
its own examination for admission to American Institute of Account
ants coincident with the examinations for admission to practice as 
certified public accountants. It also edits a publication entitled 
"Journal of Accountancy," and a syllabus and circular of informa
tion showing the nature of examinations conducted by it, outlining 
the subjects covered. It has been and is now a nationally known 
and recognized corporation for the advancement of the interests of 
its accountant members. 

Respondent, in the course and conduct of his business adopted and 
used as part of his trade name the word "American" in such manner 
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as to simulate the corporate or. trade name of the American Institute 
of Aecountants so as to confuse the purchasing public into the belief 
that the scho~l conducted by respondent was part of, connected with, 
or accredited by the aforesaid American Institute of .Accountants, 
and the said respondent caused his said trade name containing the 
word "American" to be used in his enrollment or application blanks, 
envelopes, and other printed matter circulated in interstate commerce 
in soliciting the sale of and selling his courses of instruction in ac
countancy, and said respondent caused advertisements to be inserted 
in newspapers and other publications having circulation between and 
among various States of the United States, said advertisements fea
turing said trade name containing the word "American" while in 
certain of his circular matter said respondent made use of the fol
lowing: "Our course and system have been publicly indorsed in let
ters and printed interviews by United States Senators, Congressmen, 
and other governmental officials as being of inestimable service in 
assisting in the advanced education of prospective future employees"; 
and said respondent also licensed others located in various States of 
the United States to whom he sold his course of instruction in ac
countancy to use his said trade name containing the word "American" 
in the advertising matter and sale of said courses of instruction by 
said licensees in commerce between and among various States of the 
United States, and the said licensee caused the said trade name con
taining the word "American" to be used on the stationery and other 
printed and advertising matter employed by said licensee in solicit
ing the sale of and selling said course of instruction on accountancy 
to the purchasers thereof located in various States of the United States; 
when in truth and in fact said respondent is in no way connected with, 
?r accredited by the American Institute of Accountants referred to 
tn the preceding paragraph hereof, and the "courses and system" 
sold and distributed by respondent and his licensees in interstate 
commerce have not been publicly or otherwise indorsed by Govern
ment officials. Respondent also caused certain of his printed and 
advertising matter circulated in interstate commerce to be accom
panied by a seal or waiver containing the word "American" while 
~ertain of his literature was signed by himself as president so as to 
•1mport or imply that it was an incorporated entity; when in truth 
and in fact it was not incorporated. 

Respondent agreed to cease and desist forever from the use of and/or 
from licensing others to use the word "American" as part of, or in 
~onnection or conjunction with, his trade name and trade designation 
tn the sale and distribution in interstate commerce of his or their 
courses of instruction, and from the use of, or licensing others to use, 
t.he word "American" in advertisements inserted by him or by said 
hcensees in newspapers or publications having circulation between 
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and among various States of the United States, or on his or their 
ietterheads, envelopes, circulars, application blanks, contracts, or 
other printed matter distributed in interstate commerc·e in soliciting 
the sale of and selling said courses of instruction, which may import 
or imply that said respondent or his licensees is or are conducting a 
school which is part of, connected with, or accredited by the American 
Institute of Accountants, or which may confuse, mislead, or deceive 
the public into the belief that said respondents or his licensees is or 
are conducting a school which is part of, or connected with, or accred· 
ited by the said American Institute of Accountants; and the soid 
respondent further agrees to cease and desist from the use, and from 
licensing others to use, in his or their advertising or other printed 
matter, of indorsements or testimonials of Government officials unless 
said indorsements or testimonials have been actually obtained from 
said Government officials; and said respondent also agrees to cease 
and desist from the use of any word or words, seal or waver, or other 
means, which may import or imply that the school conducted by said 
respondent and/or said licensees is incorporated, or which may have 
the capacity and tendency to confuse, mislead, or deceive the public 
into the belief that the said school is incorporated. 

Respondent also agrees that if he should ever resume or indulge 
in any of the practices in question this said stipulation of facts may 
be used in evidence against him in the trial of the complaint which 
the commission may issue. (September 21, 1927.) 

209. False or Misleading Advertising and Representations-Pumice 
Stone.-Respondent, a corporation engaged in the business of selling 
and distributing pumice stone in interstate commerce and in compe· 
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist from the alleged unfair practices as 
set forth therein. 

Pumice stone sold in the United States of America is of two kinds, 
viz, that which has been ground in foreign countries and that which 
has been ground in the United States. For the most part the raw 
product is of foreign origin, but the foreign process of grinding such 
raw material is of such nature that the resultant material is not as 
good for the uses to which it is put as that which is ground in the 
United States of America, and there is a distinct preference in the 
trade for the Sfl;id American ground product. 

Respondent in the course and conduct of its business caused sup
plies of pumice stone ground and placed in finished state in a foreign 
country to be imported in the United States, delivered to its ware
house, and there sold and distributed through the instrumentality 
of salesmen and otherwise between and among various States of the 
United States. 
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Respondent also caused the word "Mills" to be used in its circu
lars, folders, letterheads, and other printed matter circulated in inter
state commerce so as t.o import or imply that said product was ground 
and placed in finished state in mills located in the United States of 
America which it owned, controlled, or operated; when in truth and 
in fact said respondent did not own, operate, or control a mill located 
in the United States of America wherein was ground and/or placed 
in finished state the purnice stone sold by it in interstate commerce, 
and said respondent filled orders for products made from purnice 
~tone ground and/or placed in finished state at a mill or mills located 
In foreign countries which it neither owned, controlled, or operated. 

Respondent agreed to cease and desist forever from the use of the 
Word "Mills," either independently or in connection or conjunction 
with any other word or words on its labels, or in its circulars, folders, 
letterheads, and other advertising matter, which import or imply 
that the respondent either owned, controlled, or operated a mill 
located in the United States of America wherein is ground and/or 
placed in finished state the pumice stone sold by it in interstate com
merce; and the said respondent also agrees to cease and desist forever 
from the use of the word "Mills," either independently or in connec
tion or conjunction with any other word or words, or in any other 
way which may have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that said respondent either 
owned, controlled, or operated a mill located in the United States of 
America wherein is ground and/or placed in finished state the pumice 
stone sold by it in interstate commerce . 
. Respondent also agreed that if it should ever resume or indulge 
In any of the practices in question this said stipulation of facts may 
he used in evidence against it in the trial of the complaint which 
the commission may issue. (September 21, 1927.) 

210. False or Misleading Advertising and "Free" Offers-Shirts; 
~ eckties.-Respondents, a corporation, engaged in the sale and 
distribution of shirts and neckties in interstate commerce, and in com
petition with other corporations, individuals, firms, and -partner
ships likewise engaged, entered into the following stipulation of facts 
and agreement to cease and desist forever from the alleged unfair 
practices, as set forth therein. 

Respondent, in the course and conduct of its business, secured the 
services of agents in different States of the United States by means 
of inserting. advertisements in newspapers and other periodicals 
having circulation between and among the various States of the 
U~ited States, and through the medium of such agents sold and 
shipped in ·interstate commerce to purchasers and prospective 
purchasers shirts manufactured from domestic cotton material and 
shirts manufactured from a fabric other than silk, the product of 
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the cocoon of the silkworm, said shirts being finished to simulate 
broadcloth and/or silk in appearance and texture, and which shirts 
were advertised in catalogues circulated in interstate commerce by 
said respondent, said advertisements containing such descriptive 
matter as "English broadcloth," "imported English broadcloth," 
"broadcloth," "silk stripe," "rayon silk," or as "supreme silk"; 
when in truth and in fact said shirts so described and sold in inter
state commerce were not manufactured in whole or in part from silk, 
the product of the cocoon of the silkworm, or from broadcloth, but 
were manufactured from a fabric, or fabrics other than broadcloth, 
and which did not contain silk; and said respondent caused to be 
inserted in its catalogues circulated in interstate commerce adver
tising matter such as "Silk tie free with every shirt"; when in 
truth and in fact the tie was not given free as advertised, but its 
cost was included in the price charged for the shirt. 

Respondent agreed to cease and desist forever from the use of the 
words "broadcloth" and "silk" either independently or in connec
tion or conjunction each with the other in its advertisements and 
advertising matter purporting to describe its products, and from the 
use of the words "broadcloth" and "silk" either independently or 
in conjunction each with the other or with any other word or words, 
letter or letters, or in any other way purporting to define and describe 
its products that directly assert or clearly import or imply that said 
products were manufactured in whole or in part of silk, the product 
of the cocoon of the silkworm and/or of broadcloth, or that may 
have the capacity and tendency to confuse, mislead, and deceive the 
purchasing public into the belief that the said products are manu
factured in whole or in part from silk, the product of the cocoon 
of the silkworm and/or broadcloth; and said respondent further 
agrees to cease and desist forever from representing in its advertising 
matter or by other means that a silk tie or other premium will be 
given free with every shirt purchased, unless such gift is to be, and is, 
an actuality. 

Respondent also agrees that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which the 
comnuss10n may issue. (September 21, 1927.) 

211. False or Misleading Advertising-Shoes ;Shirts.-Respondents, 
copartners, engaged in the sale and distribution of shoes and shirts 
in interstate commerce, and in competition with other. partnerships, 
firms, individuals, and corporations likewise engaged, entered into 
the following stipulation of facts and agreement to cease and desist 
forever from the use of the alleged unfair methods of competition as 
set forth therein. 
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Respondents, in the course and conduct of their business, sold 
their pr,1ducts through the medium of agents or representatives in 
different States of the United States, the said agents or representa
tives canvassing their respective territories soliciting orders from the 
purchasing public, which said orders were forwarded by said agents 
or representatives to said respondents at their place of business and 
the articles ordered were forwarded direct by said respondents, 
usually through the United States mail, to the customer. As a 
means of selling their products the said respondents employed 
circulars, catalogues, and other advertising matter, which they caused 
to be distributed through the United States mails and/or their agents 
or representatives to their prospective customers located in various 
States of the United States, the said circulars, catalogues, and other 
advertising matter containing such descriptive words and phrases as 
"Sold exclusively direct to wearer," or "Manufactured for and sold 
exclusively direct to wearer," or "Save the middleman's profits"; 
while in certain of their catalogues and other advertising matter 
distributed in interstate commerce, the said respondents made use 
of the pictorial representation of a large, pretentious building, followed 
by illustrations entitled "The old way," that is, through jobber and 
retailer to consumer, and "The new way, direct to you;" when in 
truth and in fact the said respondents did not own, operate, or control 
a mill for the knitting or fabrication of the cloth from which the 
shirts sold by them were made, or a plant or factory wherein were 
made or fabricated the shoes sold by them in interstate commerce; 
and the said respondents filled orders for shirts made from cloth 
knitted or fabricated by mills which they neither owned,· operated, 
nor controlled; and filled orders for shoes made or fabricated by plants 
or factories which they neither owned, operated, nor controlled. 
Also in the course and conduct of their business respondents made 
use of advertising matter which they caused to be distributed through 
the United States mails and/or their agents or representatives to 
their prospective customers located in various States of the United 
States, the said advertising matter containing descriptive words and 
phrases such as "Piccadilly broadcloth" and "imported broadcloth"; 
when in truth and in fact the products so designated, described, 
advertised, and sold in interstate commerce were not made from cloth 
which was imported from England or any other foreign country, but 
~ere made from cloth knitted or fabricated by a mill or mills located 
m the United States. 

Respondents agreed to cease and desist forever from the use, in 
catalogues, circulars, letterheads, invoices, receipts, order blanks, 
cards, or other printed matter circulated in interstate commerce 
in soliciting the sale of and selling their products, of the words "Sold 
exclusively direct to wearer," "Save the middleman's profit," or any 
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other word or words, phrase, statement, slogan, pictorial, or other 
representation which tends to import or imply that the aforesaid 
respondents are manufacturers and own, operate, or control a. plant 
or factory in which are manufactured the products sold by them in 
interstate yommerce, or which may have the capacity and tendency 
to mislead' or deceive the purchasing public into the belief that the 
aforesaid respondents are manufacturers of such products or that the 
said products are ~ fact sold to the wearer direct from the manu
facturer without the intervention of middlemen; and to cease and 
desist forever from using, to describe their shirts, in circulars, cata
logues, or other advertising matter circulated in interstate commerce, 
the words "Piccadilly 11 and "imported 11 either independently or in 
connection or conjunction with any other word or words which may 
import or imply that the said products are made of cloth which has 
been imported from England or any other foreign country; and from 
the use of the words "Piccadilly 11 and "imported" either indepen
dently or in connection or conjunction with any other word or words, 
or in any other way, in their circulars, catalogues, or other advertising 
matter, or as a brand or label for their products which may have the 
capacity and tendency to confuse, mislead, or deceive the purchasing 
public into the belief that the said products are made of cloth which 
has been imported from England or any other foreign country. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue. (October 5, 1927.) 

212. False or 1\lisleading Advertising-Hosiery.-Respondents, 
copartners, engaged in the mail-order business, selling and distribut
ing hosiery in interstate commerce, and in competition with other 
partnerships, firms, corporations, and individuals likewise engaged, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition 
as set forth therein. 

Respondents, in the course and conduct of their business, sold their 
products through the medium of agents or representatives located in 
various States of the United States; said agents canvassed their 
respective territories and took orders from the purchasing public. 
These orders so obtained were forwarded by said agents or represen
tatives to said respondents at their principal place of business, and 
the articles ordered were forwarded direct by said respondents to the 
customer, usually through the United States mails. As a means of 
selling their products the said respondents employed circulars and 
catalogues, including testimonials and other advertising matter, 
which they caused to be distributed through the United States mails 
and/or their agents or representatives to their prospective customers 
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located in various States of the United States, the said circulars, 
catalogues, and other advertising matter containing such descriptive 
words and phrases as "When you buy direct-to-wearer"; "Made 
possible by selling hosiery direct to the consumer only, whereby you 
save two or three profits"; when in truth and in fact the said respond
ents did not own, operate, or control a mill or factory for the fabrica
tion of the products which they sold in interstate commerce, and the 
said respondents filled their orders from products made or fabricated 
by mills or factories which they neither owned, operated, nor con
trolled. Respondents also in the course and conduct of their business 
made use of advertising matter which they caused to be distributed 
through the United States mails and/or their agents or representa
tives to their prospective customers located in various States of the 
United States, the said advertising matter containing descriptive 
Words and phrases such as "ladies' genuine pure thread silk hose," 
"Japanese silk hose," or "ladies' genuine full-fashioned chiffon"; 
when in truth and in fact the said products were not manufactured 
wholly of silk the product of the cocoon of the silkworm, but wero 
manufactured in part of a material or materials other than silk. 

Respondents agreed to cease and desist forever in soliciting the sale 
of and selling their products in interstate commerce from the use in 
catalogues, circulars, and other printed or advertising matter of the 
Words, "Direct to wearer," or "Direct to consumer only," or any other 
~ord or words, phrase, statement, slogan or other representation which 
unports or implies that the aforesaid respondents are manufacturers 
and own, operate, or control a plant or factory in which are manufac
tured the products sold by them in interstate commerce, or which may 
have the capacity and tendency to mislead and deceive the purchasing 
public into the belief that the aforesaid respondents are the manufac
turers oi said products, or that the said products are in fact sold direct 
to the wearer from the manufacturer without the intervention of 
middlemen; and the said respondent further agreed to cease and desist 
forever from the use in interstate commerce of the words "silk" or 
" h'ft' c I on" either independently or in connection or conjunction with 
any other word or words, letter or letters which import or imply that 
the products so represented are made of silk, the product of the cocoon 
of the silkworm, and from the use in interstate commerce of the words 
"silk" or "chiffon" either independently or in connection with any 
other word or words, or in any other way which may have the capacity 
an~ tendency to mislead or deceive the purchasing public into the 
behef that the products so represented, designated, described, and 
advertised are manufactured of silk, the product of the cocoon of the 
silkworm . 

. Respondents also agreed that if they should ever resume or indulge 
In any of the practices in question, this said stipulation of facts may 
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be used in evidence against them in the trial of the complaint which the 
comnusswn may issue. (October 5, 1927.) 

213. False or Misleading Advertising-Silk; Canton Crepe.-Re
spondent, an individual, engaged irt the mail-order business of selling 
and distributing dresses in interstate commerce, and in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following stipulation of facts and agreement 
to cease and desist forever from the alleged unfair methods of competi
tion as set forth therein. 

Respondent, in the course and conduct of his business, in soliciting 
the sale of and selling his products in interstate commerce, caused 
advertisements to be inserted in newspapers and other publications 
having circulation between and among various States of the United 
States, wherein the said respondent caused his said products to be 
designated, represented, and referred to as "silk" or "Canton cr~pe"; 
when in truth and in fact the said products so advertised and sold in 
interstate commerce were not manufactured in whole or in part from 
silk, the product of the cocoon of the silkworm, but were manufactured 
from a material or materials other than silk. 

Respondent agreed to cease and desist forever from the use, in ad
vertisements inserted in newspapers and other publications having 
circulation between and among various States of the United States, 
of the word "silk" and the words "Canton crepe," either independ
ently or in connection or conjunction each with the other or with any 
other word or words to define and describe his said products, which 
directly assert or clearly import or imply that the said products are 
manufactured in whole or in part from silk, the product of the cocoon 
of the silkworm, and from the use, in soliciting the sale of and selling 
his products in interstate commerce, of the word "silk" or the words 
"Canton crepe" either independently or in connection or conjunction 
each with the other or with any other word or words, letter or letters, 
or in any other way which may have the capacity and tendency to 
confuse, mislead, or deceive the purchasing public into the belief that 
the said products so represented are manufactured from silk, the pro
duct of the cocoon of the silkworm, or until such time as the said res
pondent does actually sell, in interstate commerce, products manufac
tured from silk as represented by the descriptive matter used. in con
nection therewith. 

Respondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against him in the trial of the complaint which the 
comm.1Ss10n may issue. (October 14, 1927.) 

214. False or Misleading Advertising-Shirts.-Respondent, a 
corporation, engaged in the sale and distribution of shirts in inter
state commerce, and in competition with other corporations, firms, 
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partnerships, and individuals likewisfl engaged, entered into the fol
lowing stipulation of facts and agreement to cease and desist forever 
from the unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, sold its 
products through the medium of traveling salesmen or representatives 
who made "house-to-house" canvasses of their respective territories 
and took orders for the said products from the purchasing public in 
various States of the United States. The orders so obtained were 
transmitted by said salesmen or representatives to said respondent 
and the articles ordered were forwarded in interstate commerce 
direct to the customer, usually through the United States mails. 
In procuring such orders, catalogues, order blanks, sample books, and 
other printed matter, furnished by the aforesaid respondent to its 
salesmen or representatives, were brought directly to the attention 
of the ultimate purchaser and were used to induce such purchaser to 
order goods represented therein; the said catalogues, order blanks, 
sample books, and other printed matter contained descriptive words 
and phrases such as "Direct from factory to wearer," or "From 
factory to you"; when in truth and in fact the said respondent did 
not own, operate, or control a mill or factory for the knitting or fab
rication of the cloth from which its shirts were made, or did it cut 
or fashion the shirts sold by it in interstate commerce, and the said 
respondent filled orders for shirts which it neither cut, fashioned, or 
made from cloth knitted or fabricated by mills or factories which it 
neither owned, operated, nor controlled. Also in the course and 
conduct of its business respondent made use of advertising matter 
which it caused to be distributed through the United States mails 
and/or its salesmen or representatives to its customers or prospective 
customers located in various States of the United States, which said 
advertising matter contained words and phrases such as "English 
br?adcloth" and "We sell nothing but genuine English broadcloth 
shJrts"; when in truth and in fact the products so designated, 
described, advertised, and sold in interstate commerce were not made 
from cloth which was imported from England, known to the trade 
and purchasing public as "English broadcloth." 

Respondent agreed to cease and desist forever from using in cata
logues, order blanks, sample books, and other pFinted matter circu
lated or distributed in interstate commerce in soliciting the sale of 
and selling its products, the words "Factory to wearer," "Factory to 
yo~," or any other word or words, phrase, statement, slogan, pic
tonal, or other representation which imports or implies that the 
aforesaid respondent is a manufacturer and owns, operates, or con
~ro~s a. mill or factory in which are manufactured the products sold by 
t In mterstate commerce, or which Play have the capacity and 

tendency to mislead or deceive the purchasing public into the belief 
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that the aforesaid respondent manufactured the products sold by it 
in interstate commerce, or that the said products are in fact sold 
direct to the wearer from the factory or manufacturer without the 
intervention of middlemen; and the said respondent also agreed to 
cease and desist forever from using the words "English broadcloth" 
to describe its shirts in catalogues or other advertising matter dis
tributed in interstate commerce, or the use of the words "English 
broadcloth" either independently or in connection or conjunction 
with any other word or words which import or imply that the said 
products are made of broadcloth which has been imported from 
England, or which may have the capacity and tendency to mislead 
or deceive the purchasing public into such belief. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comrmsswn may issue. (October 21, 1927.) 

215. 11-lisrepresentations as to Prices, Terms, etc.-Encyclopedias 
and Reference Works.-Respondcnts, a copartnership, engaged in 
the sale and distribution in interstate commerce, of sets of encyclo
pedia and reference works, and in competition with other partner
ships, firms, individuals, and corporations likewise engaged, entered 
into the following stipulation of facts and agreement to cease and 
desist forever from the alleged unfair methods of competition as set 
forth therein. 

Respondents, in the course and conduct of their business, in solicit
ing the sale of and selling their products in interstate commerce, 
employed the following methods, to wit: 

(a) Represented to prospective customers or subscribers that as a 
special introductory offer, a limited number of persons residing in a 
given community would be sold, .for advertising purposes, sets of 
encyclopedia or reference works, together with a loose-leaf extension 
service for a specified period of years at a price much lower than the 
price regularly charged, and offered to the subscriber a membership 
certificate in an "Education Society" and in some instance"s set forth 
an alleged regular price for said subscription, service, and member
ship, which price was marked out in red ink and a lower figure sub
stituted thereafter in red ink, when in truth and in fact said "intro
ductory" and "advertising" offers were not bona fide, the usual 
and customary price for said subscription, service, and membership 
to all persons was the aforesaid lower price, and there had not been 
for some time past a loose-leaf extension service and research bureau, 
and the "Education Society" referred to in the membership cer
tificate was nonexistent; 

(b) Represented that the books were given away to each pro
spective customer who would subscribe to the loose-leaf extension 
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service at a specified amount per year for a period of 10 years, when 
in truth, and in fact the contract which the customer was required 
to sign provided for a monthly payment of a specified amount over 
a period of 10 months; 

(c) Made use of testimonials or recommendations of county 
superintendents of schools and prominent educators known to the 
prospective subscriber, and represented that the publications had 
been officially approved by State departments of education and by 
libraries, when in truth and in fact the said testimonials or recom
mendations had not been made by and were not used with the 
knowledge and approval of said superintendents or educators, and 
the representations of official approval by State superintendents and 
libraries were likewise not founded in truth and in fact; 

(d) Represented that past-due notes or other indebtedness were 
placed in the hands of a designated.collection agency, when in truth 
and in fact no such agency was employed, but the name of such 
agency was used by the respondents so as to import or imply that a 
collection gency was employed independent of the partnership con
ducted by said respondents; 

(e) Represented by various means that their books were bound in 
leather and printed on paper of a certain grade, when in truth and in 
fact the said books were not bound in leather and were not printed 
on paper of the grade represented; 

(j) Adopted and used trade names, in each of which the word 
"publishing" was used and in the sale and distribution of their 
books in interstate commerce; when in truth and in fact the said 
respondents were not publishers and did not own, control, or operate 
a plant wherein were published the books which they sold and dis
tributed in interstate commerce but purchased their supplies of 
books from independent publishing companies. 

Respondents agreed to cease and desist forever from-
(a) Representing to customers or prospective customers that as a 

special introductory offer, a limited number of customers residing in 
a given community would be sold for advertising purposes, sets of 
encyclopedia or reference works, together with a loose-leaf extension 
service, or other inducement, at a price much lower than the price 
regularly charged, when such is not the fact; 

(b) Representing to customers or prospective customers that the 
usual prices which the said respondents received for any book, set of 
books or publications are greater than the prices at which they are 
offered to such customers or prospective customers, when such is 
not the fact· 

I 

. (c). The fictitious "marking up·~ of the price of books sold and 
distnbuted by said respondents in interstate commerce, and the use 
of contracts containing fictitious representations of prices in con-
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nection with the sale and distribution of such books in interstate 
commerce; 

(d) Representing that a certain number of books, or sets of books, 
have been set ·aside, for advertising purposes, to be given free, or 
that a certain number of selected persons in each community have 
been designated to secure a book or a set of books, or any form of 
service, free, when such is not the fact; 

(e) Representing that collections of past-due notes or other in
debtedness were being made through a collection agency, when in 
truth and in fact, no such agency existed independent of the copart
nership conducted by said respondent; 

(j) Making use of testimonials or recommendations of prominent 
educators or other persons, or representing that books or publications 
have been officially approved by State departments of education, or by 
libraries or other recognized literary institutions, unless such testi
monials or recommendations have been made by the said educators 
or other persons and not obtained by purchase, gift, or honorarium 
and the representations of official approval by said State department, 
libraries, or other institutions are founded in truth and in fact, and 

(g) The use of the word "p,ublishing" as part of or in connection or 
conjunction with their trade name, or names, in the sale and distri
bution in interstate commerce of respondents' books or reference 
works which may import or imply that the said respondents are 
publishers of the said books or reference works, and the use of the 
word "publishing" as part of, or in connection or conjunction with 
their trade name or names, or in any other way which may have 
the capacity and tendency to confuse, mislead, or deceive the pur
chasing public into the beli!'lf that the said respondents are publishers 
of the said books or reference works. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue. (October 21, 1927.) 

216. False or Misleading Advertising and Brands or Labels
Shoes.-Respondent, a corporation, engaged in the manufacture of 
shoes and in the sale and distribution of the same in interstate com
merce, and in competition with other corporations, firms, partnerships, 
and individuals likewise engaged, entered into the following stipula
tion of facts and agreement to cease and desist forever from the 
alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its shoes in interstate commerce, caused its said 
products to be marked, stamped, branded, or labeled on the soles 
thereof either as "U.S. Army Shoe, Munson Army Last," or as "U.S. 
Garrison Shoe," and caused to be stamped next to the heels of said 
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shoes the name or number of an inspector, similar to the practice 
followed in marking shoes made for the United States and inspected 
by a United States inspector; and upon the boxes containing the 
aforesaid shoes were placed labels bearing the words "United States 
Army Shoe" and/or "U. S. Army Shoe," together with a pictorial 
representation of soldiery; and the said respondent caused its cata
iogues and other advertising matter to be circulated in commerce 
between and among various States of the United States, the said 
catalogue and other advertising matter containing the words, 
"United States Army shoe. This is the regulation peace-time 
United States Ariny shoe * * * A high-grade, good-looking, 
sturdy, service model for those who want a real Army shoe," and 
"The regulation United States Army garrison model," and "Modeled 
on the regulation United States Navy pattern," "United States 
Army marching shoe," and "United States Army side-seam blucher 
pattern"; when in truth and in fact the said produc.ts so marked, 
stamped, labeled, advertised, and sold in interstate commerce were 
not manufactured by the said respondent for the United States 
Army or Navy in accordance with United States Army or Navy 
specifications or Government requirements, and had not been sub
jected to inspection by United States Army, Navy, or Government 
officials. 

Respondent agreed to cease and desist forever from the use, in 
sol~citing the sale of and selling its said products in interstate com
merce, of the words and/or letters "U. S. Army," "U. S. Garrison," 
"United States Army," "United States Army Garrison," "United 
States Navy" or "Army," "Garrison," or "Navy," either independ
ently or in connection or conjunction each with the other, or with the 
name or number of an 'inspector or in connection or conjunction with 
any other words, figures, letters, numerals, pictorial .representation, 
or insignia which import or imply that the products so marked, 
stamped, branded, or labeled are made in accordance with the United 
State Army or Navy specifications or Government requirements and 
have been passed upon or approved by an Army, Navy, or Govern
ment inspector, or which may have the capacity and tendency to 
confuse, mislead, or deceive the purchasing public into the belief 
that the said products so marked, stamped, branded, or labeled are 
manufactured for the United States Army or Navy in accordance 
with Army or Navy specifications or Government requirements and/or 
have been passed upon or approved by an Army, Navy, or Govern
ment inspector, or that the said products have been declared and sold 
as surplus stock by the United States Army, Navy, or Government; 
and the said respondent further agreed to cease and desist forever 
from the use as an advertising medium circulated in interstate com
merce of any of the words or letters "U. S.," "Army," "Garrison," 
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"Navy," "United States," or any other words, figures, letters, 
numerals, pictorial representations, or insignia in soliciting the sale 
of and selling its products between and among various States of the 
United States so as to import or imply that the products so fi(lvcr
tised were made in accordance with United States Army or Navy 
specifications or Government requirements and/or have been passed. 
upon or approved by an Army, Navy, or Government inspector; 
unless and until such time as the said products so advertised and sold 
are made under contract for the United States Army or Government 
in accordance with Army or Navy specifications or Government 
requirements. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commissiOn may issue. (November 2, 1!)27.) 

217. False or Iviisleading Advertising-Piece Goods; Mill Rem· 
nants.-Respondent, an individual, engaged in the sale and distribu
tion of piece goods nnd remnants in interst.ate commerce, and in 
competition with other individuals, firms, partnerships, and corpo
rations likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of his business, in soliciting 
the sale of and selling his products in interstate commerce, caused 
advertisements to be inserted in newspapers and periodicals having 
general circulation between and among various States of the United 
States, and in said advertisements made use of the following language: 
"Direct from the mills to you at enormous saving"; when in truth 
and in fact the said respondent did not own, operate, or control a mill 
or factory for the manufacture or fabrication of the products which 
he sold and distributed in interstate commerce but filled orders for 
products from piece goods and remnants obtained by him from mills 
which he neither owned, operated, nor controlled. 

Respondent agreed to cease and desist forever from the use, in 
advertisements circulated in interstate commerce, of the phrase 
"Direct from the mills to you at enormous saving," or any other repre
sentations or statements which import or imply that the said respond
ent either owns, operates, or controls a mill or factory wherein are 
manufactured or fabricated the products which he sells in interstate 
commerce, and from the use of the word "mills" either independently 
or in connection or conjunction with any other word or words, or in 
any other way which may have the capacity and tendency to mislead 
or deceive the purchasing public into the belief that the said respond
ent either owns, operates, or controls a mill or factory wherein are 
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manufactured or fabricated the products which he sells in com
merce between 'and among various States of the United States. 

Respondent also agreed that if he should ever resume or indulge in 
any of the ptactices in question, this said stipulation of facts may be 
used in evidence against him in the trial of the complaint which the 
commission may issue. (December 2, 1927.) 

218. False or Misleading Advertising-Piece Goods; Mill Rem
nants.-Respondent, a corporation, engaged in the sale and distribu
tion of piece goods and remnants in interstate commerce, and in com
petition with other corporations, firms, partnerships, and individuals 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, caused 
advertisements to be inserted in newspapers and periodicals having 
general circulation between and among various States of the United 
States, and in said advertisements made use of the following language: 
11 Direct from the mills to you at enormous saving"; when in truth and 
fact the said respondent did not own, operate, or control a mill or 
factory for the manufacture or fabrication of the products which it 
sold and distributed in interstate commerce, but filled orders for 
Products from piece goods and remnants obtained by it from mills 
which it neither owned, operated, nor controlled. 

Respondent agreed to cease and desist forever from the use, in 
advertisements circulated in interstate commerce, of the phrase, 
"Direct from the mills to you at enormous saving," or any other 
representations or statements which import or imply that the said 
respondent either owns, operates, or controls a mill or factory wherein 
are manufactured or fabricated the products which it sells in inter
state commerce, and from the use of the word "mills 1' either inde
pendently or in connection or conjunction with any other word or 
Words, or in any other way which may have the capacity and tendency 
to mislead or deceive the purchasing public into the belief that the 
said respondent either owns, operates, or controls a mill or factory 
wherein are manufactured or fabricated the products which it sells in 
commerce between and among various States of the United States. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (December 2, 1927.) 

219. Resale Price Maintenance-Perfume, Rouge, Powder, Cos
llletics.-Respondent, a corporation, engaged in the manufacture 
of perfume, rouge, powder, and other cosmetics and in the sale and 
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distribution of the same in interstate commerce, and in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following stipulation of facts and agreement 
to cease and desist forever from the use of the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling ~ts products in interstate commerce, adopted a 
system involving the cooperation of the wholesale and retail trade for 
the maintenance and enforcement of certain resale prices established 
by it, and as a method of effecting obedience to its system, the said 
respondent, cooperating with the trade as aforesaid, employed the 
following means, to wit: 

Caused it to b~ generally known to the trade through the issuance 
of price lists, by means of letters and circulars, and in advertisements 
inserted in magazines, newspapers, and other periodicals having cir
culation between and among various States of the United States, 
through its salesmen and by other means, that it expected and required 
its customers to maintain said suggested resale prices; 

Solicited and obtained by letters, through its salesmen and by other 
means, agreements, promises, and assurances from the wholesale and 
retail trade, that they would cooperate in the observance and main
tenance of said resale prices; 

Threatened to refuse, and did refuse to sell products to dealers who 
ignored or failed to observe and maintain said suggested resale prices 
or who sold to other dealers who failed to observe or maintain such 
suggested resale prices; 

Solicited and obtained from its customers, salesmen, and otherwise, 
reports of the names of retail, wholesale, and other dealers, who ignored 
or failed to observe or maintain such suggested resale prices, and upon 
securing such reports, advised said dealers by letters, through its 
salesmen, and otherwise, that the said suggested resale prices must 
be adhered to under the threat or penalty that said reported price 
cutters would be removed from the direct list should they fail to cease 
selling below the suggested resale prices; 

Notified the trade which cooperated in the maintenance of resale 
prices on products of the names of alleged price cutters for the purpose 
of preventing such alleged price cutters from obtaining products; 

Sought and secured promises and assurances from alleged price cut
ters that they would thereafter maintain said resale prices as a con-
dition to further supplying them with products; · 

Caused dealers to be enrolled upon black lists as undesirable pur
chasers who were not to be supplied with products unless and until 
they should give satisfactory assurances of their purpose to observe 
and maintain said suggested resale prices. 
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Respondent agreed to cease and desist forever, in soliciting the 
sale of and selling its products in interstate commerce, from (a) 
soliciting or obtaining by letters, through its salesmen, or by other 
means, agreelllents, promises, or assurances from its wholesale and 
retail trade that they would cooperate in the observance and mainte
nance of any system of price fixing established by said respondent; 
(b) threatening to refuse or refusing to sell to dealers because of the 
failure of such dealers to adhere to any such system of resale prices; 
(c) soliciting and obtaining from its customers, salesmen, or others, 
reports of the names of dealers who do not observe and maintain 
such resale prices; (d) seeking and securing promises and assurances 
from offending dealers that they will maintain such resale prices as a 
condition to further supplying them with products; (e) maintaining 
a black list or causing dealers to be enrolled upon lists of so-called 
undesirable purchasers who are not to be supplied with products 
unless and until they shall give satisfactory assurances of their pur
pose to observe and maintain such resale prices; (j) notifying the trade 
of the names of alleged price cutters for the purpose of preventing 
such alleged price cutters from obtaining products; (!J) directly, or 
indirectly carrying into effect by cooperative methods, any system of 
resale prices in which said respondent, its customers, and agents un
dertake to prevent others from obtaining products of the said respond
ent at less than the prices designated by said corporation. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (December 2, 1927.) 

220. False or Misleading Advertising-Electrical Fixtures.-Re
spondent, a corporation, engaged in the sale and distribution of elec
trical fixtures in wholesale and/or retail quantities in inten?tate 
commerce, and in competition with other corporations, firms, part
nerships, and individuals likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from 
the use of the alleged unfair methods of competition as set forth 
therein. 

Respondent, in the course and conduct of its business, sold its 
products through the medium of travelling salesmen operating in 
~•arious States of the United States and who were furnished by the 
:aforesaid respondent with ~atalogues to be, and which were used by 
:such salesmen in soliciting the sale of and selling its products to the 
purchasing public. The said catalogues contained "cuts" purporting 
Ito be pictorial illustrations of the products sold and distributed by 
said respondent; when in truth and in fact certain of the said illus
t~ati?ns did not accurately or pictorially represent products sold and 
UIStnbuted by the aforesaid respondent, but did pictorially reJ>resent 
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products sold in interstate commerce by a competitor or competitors 
of the aforesaid respondent. 

Respondent agreed to cease and desist forever, in soliciting the sale 
of and selling its products in interstate commerce, from using or 
employing in its catalogues or other advertising matter circulated in 
interstate commerce, 11 cuts" or other illustrations which do not pic
torially represent products handled, sold, and/or distributed in inter
state commerce by the said respondent or which said "cuts 11 or illus
trations pictorially simulate prroducts sold in interstate commerce by 
a competitor or competitors of said respondent and which products 
are not also handled, sold, and/or distributed in interstate commerce 
by said respondent. 

Respondent alito agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (December 2, 1927.) 

221. False or Misleading Brands or Labels-Lawn Mowers.-Re
spondent, a corporation, engaged in the manufacture of lawn mowers, 
which it sells and distributes in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships engaged 
in the sale and distribution of similar products in interstate commerce, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition as 
set forth therein. 

Respondent, in the course and conduct of its business, caused 
certain of the products of its manufacture to be stenciled, marked, 
stamped, or labeled as "Ball Bearing," and with such stencil, mark, 
stamp, or label affixed thereto, sold and shipped said products to the 
jobbing trade located in a State or States of the United Stutes other 
than the State wherein shipment originated, thereby placing in the 
hands of said jobbers products bearing the aforesaid stencils, marks, 
stamps, or labels for distribution among the purchasing public; when in 
truth and in fact, the said products were not 11 ball bearing" but were 
merely equipped with a ratchet having a ball serving as and for a pawl. 

Respondent agreed to cease and desist forever from the use of the 
words "Ball Bearing" either independently or in connection or con
junction with any other word or words as a stencil, mark, stamp, or 
label for its products sold and shipped in interstate commerce which 
import or imply that said products are "ball bearing," and from the 
use of the words "ball bearing," or the word "ball" or "bearing" 
either independently or in connection or conjunction each with the 
other, or with any other word or words which may have the capacity 
and tendency to confuse, mislead, and deceive the purchasing public 
into the belief that the said products are ball bearing, or unless and 
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until such time as the said products are manufactured so as to be in 
truth and in fact "ball bearing." 

Respondent alw agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
mission may issue. (December 2, 1927.) 

222. False or Misleading Brands or Labels-Lawn Mowers.-Re
spondent, a corporation, engaged in the jobbing business, selling and 
distributing lawn mowers in interstate commerce, and in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following stipulation of facts and agreement 

, to cease and desist forever from the alleged unfair methods of com
petition as set forth therein. 

Respondent, in the course and conduct of its business caused certain 
products sold by it in interstate commerce to 'be stenciled, marked, 
stamped or branded as "Ball Bearing" and with such stencil, mark, 
stamp, or label affixed thereto, sold said products in commerce be
tween and among various States of the United States; when in truth 
and in fact, said products were not "ball bearing" but were merely 
equipped with a ratchet having a ball serving as and for a pawl. 

Respondent agreed to cease and desist forever from the use of the 
words "Ball Bearing" either independently or in connection or con
junction with any other word or words as a stencil, mark, stamp, or 
label for its products sold and shipped in interstate commerce which 
import or imply that said products nre "ball bearing," and from the 
use of the words "Ball Bearing" or the word "Ball" or "Bearing" 
either independently or in connection or conjunction each with the 
other, or with any other word or words which may have the capacity 
and tendency to confuse, mislead, and deceive the purchasing public 
into the belief that the said products are ball bearing, or unless and 
until such time as the said products are manufactured so as to be in 
truth and in fact "ball bearing." 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
mission may issue. (December 2, 1927.) 

223. Resale Price Maintenance-.Dental Cream.-Respondent, a 
corporation, engaged in the manufacture of a dental cream and in 
the sale and distribution of the same in interstate commerce and 
which it also caused to be sold and distributed in interstate com
merce through the medium of a 1mbsidiary organization, and in 
competition wit.h other corporations, firms, partnerships, and indi
viduals likewise engaged, entered into the foJlowing stipulation of 
facts and agreement to cease and desist forever from the alleged 
unft~.ir methods of compeLition as set forth therein. 
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Respondent, in the course and conduct of its business, in the sale 
and distribution of its product in interstate commerce, adopted and 
employed, for itself and for its subsidiary organization, also engaged 
in the sale and distribution of respondent's products in interstate 
commerce, a system for the maintenance and enforcement of certain 
resale prices established by said respondent, and which system 
involved the cooperation of its customers, both retail dealers and 
distributors, and as a method of effecting obedience to their said 
system the said respondent and its subsidiary organization, coop
erating with their customers as aforesaid, employed the following 
means, to wit: (1) Caused it to be generally known to the trade by 
letters, through their salesmen, and by other means, that they . 
expected and required their customers to maintain and enforce said 
suggested resale prices; (2) solicited and obtained by letters, personal 
interviews, through their salesmen and by other means, promises 
and assurances from their wholesale and other customers that they 
would cooperate in the observance and maintenance of said suggested 
resale prices; (3) threatened through their officers, representatives, or 
agents to refuse and did refuse to sell products to dealers who ignored 
or failed to observe and maintain said suggested resale prices; (4) 
solicited and obtained from their customers, salesmen, and others, 
reports of the names of retail, wholesale, and other dealers who 
ignored or failed to observe and maintain their suggested resale prices, 
and upon securing such reports urged, by threats and otherwise, the 
offenders to cease selling below suggested resale prices; (5) sought 
and secured understandings, assurances, or agreements from said 
offenders that they would thereafter maintain said resale prices as 
a condition to frirther supplying them with products; (G) entered into 
agreements or undertakings with customers, who had been cut off, 
for the maintenance by such customers of said resale prices as a condi
tion to the reopening of accounts with their said customers; (7) 
furnished to their wholesale customers the names of retailers whom 
they had cut off for failure to observe and maintain said suggested 
resale prices; (8) refused to reinstate wholesale customers who had 
been cut off for failure to observe and maintain said suggested resale 
prices, or to open new accounts with prospective wholesale customers 
until such customers or prospective customers had been approved 
by the so-called "legitimate" jobbers in the affected territory. 

Respondent agreed, for. itself and for its subsidiary organization, to 
cease and desist forever in the sale and distribution of its products in 
interstate commerce from (a) entering into verbal or other contracts, 
agreements, or understandings with dealers, whether jobbers, whole
salers, or retailers to the effect that such dealers, or any of them in 
reselling the products obtained by them from respondent or its sub
sidiary, will adhere to any system of price fixing established by the 
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said respondent or its said subsidiary; (b) securing or attempting to 
secure assurances or promises from dealers or customers that they will 
observe the prices established by said respondent or its said sub
sidiary for the resale of products purchased from the said company 
or its subsidiary by said dealers or customers; (c) securing or seeking 
to secure the cooperation of their customers or dealers in maintaining 
or enforcing any system of resale prices whatsoever; (d) reporting the 
names of dealers who do not observe and maintain such resale prices; 
(e) directly or indirectly carrying into effect by cooperative methods, 
any system of resale prices in which respondent or its said subsidiary, 
their customers and agents, undertake to prevent others from ob
taining the products of the said company or its subsidiary at less than 
the prices designated by the said company or its subsidiary. 

Respondent also agreed that if it, or its subsidiary organization, 
should ever resume or indulge in any of the practices in question, 
this said stipulation of facts may be used in evidence against it in 
the trial of the complaint which the commission may issue. (Decem
ber 2, 1927.) 

224. False or Misleading Brands or Labels-Candles.-Respondent, 
a corporation, engaged in the manufacture of candles and in the sale 
and distribution of the same in interstate commerce in wholesale 
and/or retail quantities, and in competition with other corporations, 
firms, partnerships, and individuals likewise engaged, entered into 
the following stipulation of facts and agreement to cease and desist 
forever from the alleged unfair methods of competition as set forth 
therein. 

Candles designated "cathedral," "church," or "altar" candles 
are candles used by various religious denominations and churches in 
religious ceremonies and are made so as to conform to certain eccle
siastical requirements. Respondent, in the course and conduct of its 
business, caused certain of the candles manufactured by it to be 
branded or labeled "Beeswax Candles, Cathedral Brand, For Altar 
Use," and with the said brands and labels affixed thereto sold said 
candles in commerce between and among various States of the 
United States, when in truth and in fact the said candles so branded, 
labeled, and sold in interstate commerce were not manufactured 
wholly of beeswax and/or did not conform to the ecclesiastical re
quirements so as to be properly and accurately represented, designated 
and referred to by the use of the words "cathedral" or "altar." 

Respondent agreed to cease and desist forever from the use of the 
~ord "Beeswax" and/or "Wax" either independently or in connec
~ton or conjunction with any other word or words, as a brand or label 
~n the sale and distribution in interstate commerce of a candle which 
ls not composed wholly of beeswax; or unless, when said product is 
composed in substantial part of beeswax, and the word "Deeswax" 
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or "Wax" are used as a trade brand or designation for said product, 
in which case· the word "Beeswax" or "Wax" shall be employed in 
connection, conjunction, or combination with some other word or 
words displayed in type equally as conspicuous as that in which the 
word "Beeswax" or "Wax" is printed so as to clearly indicate that 
such product is not made wholly of beeswax, and that will otherwise 
properly and accurately represent, define, or describe said product so 
as to clearly indicate that the same is composed in part of a product 
or products other than beeswax, and to cease- and desist forever from 
the use of the word "Beeswax" or "Wax" in any other way in con
nection with the sale and distribution of candles not manufactured 
from "beeswax" so as to confuse, mislead, or deceive the purchasing 
public into the belief that said candles are in truth and in fact "bees
wax" candles, and the said respondent also agreed to cease and desist 
forever, in the sale of its candles in interstate commerce, from the use 
of the words" Cathedral," "Church," or "Altar" either independently 
or in connection or conjunction with any other word or word:> to 
define, represent, or describe its candles unless the candles so repre
sented, designated, and referred to are made to conform to established 
ecclesiastical requirements so as to be properly and accurately repre
sented, designated, and referred to as "cathedral," 11 church," or 
11 altar" candles. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
missiOn may issue. (December 2, 1927.) 

225. False or Misleading Advertising-Leather, Harness, Saddles, 
Horse Collars.-Respondent, a corporation, engaged in the sale and 
distribution of leather, harness, saddles, and horse collars in inter
state commerce, and in. competition with other corporations, indi
viduals, firms, and partnerships engaged in the sate and distribution 
of similar products, entered into the following stipulation of facts 
and agreement to cease and desist forever from the alleged unfair 
methods of competition as set forth therein. 

Respondent purchased from manufacturers and others a substantial 
portion of the merchandise sold and distributed by it in interstate 
commerce, and, of the merchandise which it manufactured, only a 
small proportion was made from leather tanned in its own tannery. 
In soliciting the sale of and selling its products in interstate commerce, 
respondent caused advertising matter to be inserted in catalogues, 
circulars, or form letters, which were distributed in interstate com
merce and wherein appeared such statements and representations 
as, "I make harness from the leather I tan myself"; "selling direct 
from my tann11ry to you, letting you keep all the middlemen's profits 
in your own pocket"; "I am positively not selling anyone else's 
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harness made from anyone else's leather, but I am only offering you 
harness which is made in my own tannery, and have watched the 
process of the tanning every step of the way from the 1 green' hide to 
the finished leather here in my own tannery"; 11 I absolutely refused to 
ship a single set of harness to anyone that I did not make myself 
from my own leather here in my own tannery," and further in solicit
ing the sale of and selling its products in interstate commerce, re
spondent caused sales talks to be broadcast through a radio station 
having hook-ups with radio stations located in various States of the 
United States, and by means of which the representations herein
before quoted, or some of them, were brought directly to the attention 
of the listening public located in various States of the United States, 
when in truth and in fact, the said respondent did not own, control, 
or operate the tanning plant or plants or the factory or factories 
wherein were tanned or manufactured, respectively, a substantial 
portion of the leather and merchandise sold and distributed by said 
respondent in interstate commerce, but the said respondent filled 
orders for merchandise manufactured in factories which it neither 
owned, controlled, nor operated, and which merchandise was made 
from leather tanned and/or cured in plants which it neither owned, 
controlled, nor operated. 

Respondent agreed to cease and desist forever from using in cata
logues, circulars, radio talks, and other advertising means, statements 
or, representations to the efl'ect 11 I make harness from the leather I 
tan myself"; 11 selling direct from my tannery to you, letting you 
keep all the middlemen's profits in your own pocket"; 11 I am posi
tively not selling anyone else's harness made from anyone else's 
leather, but I am only offering you harness which is made in my own 
tannery, and have watched the process of the tanning every step of 
the way from the 'green' hide to the fittished leather here in my own 
tannery"; 11 I absolutely refused to ship a single set of harness to 
anyone that I did not make myself from my own leather here in my 
own tannery," or any other words, statements or representations in 
advertisements or advertising matter circulated between and among 
States of the United States, or radio talks broadcast through hook-ups 
in interstate commerce which import or imply that the said respond
ent either owns, controls, or operates a tannery and/or factory wherein 
are tanned, cured, prepared and manufactured all of the leather 
andfor all of the merchandise made therefrom; and the said respond
ent also agreed to cease and desist forever from the use of the afore
said statements or representations either independently or in connec
tion or conjunction each with the other, or in any other way which 
may have the capacity and tendency to confuse, mislead, and deceive 
the purchasing public into the belief that the said respondent either 
owns, controls, or operates a tannery and/or factory in which art~ 
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tanned, cured, prepared, and manufactured all of the leather and/or 
all of the merchandise made therefrom. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1sswn may issue. (December 5, 1927.) 

226. False or Misleading Names, Advertising, and Brands or 
Labels-Beverage ("Grape ").-Respondent, a corporation, engaged 
in the. manufacture or compounding of beverages and in the sale and 
distribution of the same in interstate commerce, and in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following stipulation of facts and agree
ment to cease and desist forever from the use of the alleged unfair 
methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products, caused advertisements to be 
inserted in newspapers having general circulation between and among 
various States of the United States, and in circulars and other printed 
matter distributed in interstate commerce represented, designated, 
described, and referred to a certain product of its manufacture as 
"Grape," and authorized to be used and supplied for use by druggists 
and other dealers in various States of the United States, advertise
ments and advertising matter containing the word "Grape" and 
further caused its said product sold and transported in interstate 
commerce to be branded and labeled so as to include the word 
"Grape"; when in truth and in fact the aforesaid product was not 
manufactured from the juice of the grape or the fruit of the same in 
such substantial quantity so as to be properly represented, desig
nated, described, or referred to by the use of the word "Grape." 

Respondent agreed to cease and desist forever from the use of tha 
word "Grape,n either independently or in connection or conjunction 
with any other word or words, letter or letters, as a corporate or 
trade name, or as a trade brand or designation, in the sale and dis
tribution in interstate commerce of a product which is not composed 
wholly of the juice of the grape or the fruit of the same; or unless, 
when said product is composed in substantial part of the juice or 
fruit of the grape, and the word "Grape" is used in its corporate or 
trade· name, or as a trade brand or designation for said product, in 
which case the said word "Grape" shall be employed in connection, 
conjunction, or combination with some word or words, letter or let
ters, which shall be displayed in type equally as conspicuous as that 
in which the word 11 Grape" is printed so as to clearly indicate that 
such product is not made wholly from the juice or fruit of the grape, 
and that will otherwise properly and accurately represent, define, or 
describe said product so as to clearly indicate that the same is com-. 
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posed in part of an ingredient or ingredients other than the juice or 
fruit of the grape. The said respondent further agreed that it will 
not use a pictorial representation in soliciting the sale of and selling 
its product in interstate commerce that will import or imply that 
said product is manufactured from the juice or fruit of the grape, 
and will also cease and desist from the. use of the word "Grape" in 
any other way in connection with the sale or distribution of a syn
thetic product so as to confuse, mislead, or deceive the purchasing 
public into the belief that the said product is the juice of the ~rape 
or the fruit of the same. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question this said stipulation of facts may he 
used in evidence against it in the trial of the complaint which the 
commission may issue. (December 12, 1927.) 

227. False or l\iisleading Advertising-Shoes.-Respondent, a cor
poration engaged in the manufacture of shoes and in tho sale and dis
tribution of the same in interstate commerce, and in competition with 
other corporations: firms, partnerships, and individuals likewise en
gaged, entered into the following stipulation of facts and agreem('n~ to 
cease and desist forever from the alleged unfair methods of competi
tion as set forth therein. 

Respondent, in the course and conduct of its business, manufac
tured shoes on the Munson last and finished the same to simulate 
shoes made in accordance with United States Army specifications 
and Government requirements, and in soliciting the sale of and sell
ing its products in interstate commerce caused its said products to 
be advertised in newspapers having circulation between and among 
various States of the United States, the said advertising matter con
taining the following words: "U. S." and "Army," when in truth 
and in fact the said products so advertised, sold, and distributed in 
interstate commerce were not manufactured by said respondent mider 
Government c.ontract in accordance with United States Army speci
fications or Government requirements. 

Respondent agreed to cease and desist forever from the use in its 
advertising matter or in soliciting the sale of and selling its products 
in interstate commerce of the letters "U. S. 11 or the words "Unitod 
States 11 or "Army 11 either independently or in connection or con
junction each with the other, or with any other letter or letters, word 
or words, or in any other way which may import or imply that the 
products so advertised, offered for sale, and sold in interstate com
merce are made in accordance with United States Army specifications 
or Government requirements, or which may mislead and deceive the 
purchasing public into the belief that the said products are manu
factured for the United States Army or in accordance with any 
specifications or Government requirements. 
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Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 

- I 

commission may issue. (December 14, 1927.) 
228. False or l\lisleading Trade Name, Brands or Labels, and 

Advertising--Sirups and Concentrates.-Rcspondent, a corporation, 
engaged in the manufacture of concentrates or sirups, and in the 
sale and distribution of the same in interstate commerce, and in 
competition with other corporations, individuals, firms, and partner
ships likewise engaged, entered into the following stipulation of facts 
a.nd agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Respondent, engaged in the manufacture of sirups and concentrates, 
adopted the word "Grape" as part of its corporate or trade name, 
and also used the word "Grape" as part of its trade brand or desig
nation for its product and the resultant beverages made therefrom. 
Respondent, in soliciting the sale of and selling its products in inter
state commerce, advertised the same under its corporate or trade 
name containing the word "Grape," and also used in its advertise
ments and advertising matter, circulated in interstate commerce, in 
soliciting the sale of and selling its said products, its trade brand or 
label containing the word "Grape" together with other representa
tions so as to import or imply that the said product was composed in 
whole or in part of the juice of the grape or fruit of the same; when 
in truth and in fact the said product was not made of the juice of the 
grape, but was made of an ingredient or ingredients other than 
grape. 

Respondent agreed to cease and desist forever from the use of the 
word "Grape" either independently or in connection or conjunction 
with any other word or words, letter or letters as a corporate or trade 
name, or as a trade brand, or designation in the sale or distribution in 
interstate commerce of a product which is not composed wholly of 
the juice of the grape or the fruit of the same; or unless, when said 
product is composed in substantial part of the juice or fruit of the 
grape, and the word "Grape" is used in its corporate or trade name, 
or as a trade brand or designation for said product, in which case the 
said word "Grape" shall be employed in connection, conjunction, or 
combination with some other word or words, letter or letters which 
shall be displayed in type equally as conspicuous as that in which 
the word "Grape" is printed so as to clearly indicate that such 
product is not made wholly from the juice or fruit of the grape, and 
that will otherwise properly and accurately represent, define, or 
describe said product so as to clearly indicate that the same is com
posed in part of a product or products other than the juice or fruit 
of the grape. The aforesaid corporation further agreed that it will 
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?ot use a pictorial representation in soliciting the Eale of and selling 
lts product in interstate commerce that will import or imply that 
said product is manufactured from the juice or fruit of the grape, 
and will also cease and desist from the use of the word "Grape 11 in 
any other way in connection with the sale or distribution of a synthetic 
product so as to confuse, mislead, or deceive the purchasing public 
Into the belief that the said product is the juice of the grape or the 
fruit of the same. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
Used in evidence against it in the trial of the complaint which the 
commission may issue. (January 11, 1928.) . 

229. False or Misleading Trade Name, Brands or Labels, and 
Advertising-Sirup or Compounds.-Respondents, copartners, en
gaged in the manufacture of a concentrate or compound and in the 
Mle and distribution of the same in interstate commerce, and in 
Cotnpetition with other partnerships, firms, individuals, and corpora
tions likewise engaged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged 
unfair methods of competition as set forth therein. 

Respondents, in the course and conduct of their business, in solicit
ing the sale of and selling their products in interstate commerce, 
caused advertisements to be inserted in newspapers and other publi
cations having circulation between and among various States of the 
United States, and on their letterhea.ds, envelopes, labels, rmd other 
Printed matter represented, designated, and referred to their products 
llS "Grape," and also caused their trade name containing t.he word 
"Grape" to be used in connection with tho aforesaid advcrtiRement'3 
and advertising matter, and said respondents entered into con
tractual relations with numerous bottlers and wholesalers to whom 
they sold their produc.t, to use their said trade name containing the 
Word "Grape" in the advertisement nnd sale of said product in com
merce between and among various States of the United States, and 
PUrsuant to said contractual authorization, the aforesaid bottlerq 
and wholesalers caused said trade name containing the word "Grape" 
to be used as a brand or label for said product, and with the aforesaid 
brand or label affixed thereto sold said product in interstate com
merce; when in truth and in fact the said product so advertised, repre
sented, designated, and referred to as 11 Grape 11 was not composed 
of the juice or fruit of the grape in such substantial quantity so as 
to be properly and accurately advertised, represented, def'lignat~d, 
and referred to as a grape product. 

Respondents agreed to cease and desist forever from the use of, or 
contracting with, licensing or authorizing others to use the word 
"Grape" either independently or in connection or conjunction with 
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any other word or words, letter or letters, as a trade name, brand, or 
designation in the sale and distribution in interstate commerce of a 
product whieh is not composed wholly of the juice of the grape or 
the fruit of the same; or unless, when said product is composed in 
substantial part of the juice or fruit of the grape, and the word 
"Grape" is used in their trade name or as a trade brand or desig
nation for said product, in which case the said word "Grape" shall 
be employed in connection, conjunction, or combination with some 
other word or words, letter or letters, which shall be displayed in 
type equally as conspicuous as that in which the word "Grape 11 is 
printed so as to clearly indicate that such product is not made wholly 
from the juice or fruit of the grape, and tha.t will otherwise properly 
and accurately represent, define, or describe said product so as to 
clearly indicate that the same is composed in part of an ingredient or 
ingredients other than the juice or fruit of the grape. The aforesaid 
respondents further agreed that in soliciting the sale of and selling 
their product in interstate commerce, they will also cease and desist 
from tho use·of the word "Grape" in any other way in the sale and 
distribution of a synthetic product which may confuse, mislead, or 
deceive the purchasing public into the belief that the said product is 
the juice of the grape or the fruit of the same. 

Respondents also agreed that if they should ever resume or in
dulge in any of the practices in question, this said stipulation of 
facts may be used in evidence against them in the trial of tho com
plaint which the commission may issue. (January 11, 1928.) 

230. False or Misleading Advertising-Shirts.-Respondents, co
partners, engaged in the business of selling and distributing men's 
shirts in interstate commerce, and in competition with other indi
viduals, firms, partnerships, and corporations likewise engaged, 
entered into the following stipulation of facts and agreement to cease 
and desist forever from the alleged unfair methods of competition as 
set forth therein. 

Respondents, in course and conduct of their business, in soliciting 
the sale of and selling their products, caused advertising circulars to 
be distributed in commerce between and among various States of the 
United States, said circulars containing such words, statements, and 
representations as "Direct from manufacturer," "Better grade genu
ine English broadcloth shirts," "Rayon silk shirts," while on their 
envelopes, letterheads, and other advertising matter .distributed in 
interstate commerce appeared the words "Manufacturers of high
grade shirts," and the said respondents sold and distributed in inter
state commerce shirts advertised as aforesaid; when in truth and in 
fact (a) the said copartners do not own, control, or operate a mill or 
factory for the manufacture or fabrication of the products which 
they advertise, sell, and distribute in interstate commerce but fill 
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orders for shirts made from products manufactured or fabricated by 
mills which they neither own, control, nor operate; (b) the shirts 
advertised, designated, referred to, and sold in interstate commerce 
by the said respondents as "English broadcloth" are not manufac
tured or fabricated from broadcloth imported from England but are 
made from materials manufactured or fabricated by mills or factories 
located in the United States; (c) and the shirts advertised, desig
nated, referred to, and sold in interstate commerce by the said copart
ners as "rayon silk" are not manufactured from and do not contain 
silk, the product of the cocoon of the silkworm, either in whole or 
in part. 

Respondents in soliciting the sale of and selling their products in 
interstate commerce agreed to cease and desist forever from the use in 
advertising matter circulated in interstate commerce (a) of the words 
"Direct from Manufacturer" either independently or in connection 
or conjunction with any other word or words so as to import or imply 
that the said copartners either own, control, or operate a mill or 
factory wherein are manufactured or fabricated the materials from 
which were made said products sold and distributed in interstate 
commerce and from the use of the word "Manufacturer" either 
independently or in connection or conjunction with any other word or 
Words, letter or letters, or in any other way which may have the 
capacity and tendency to confuse, mislead, or deceive the purchasing 
public into the belief that the said copartners either own, operate, or 
control a mill or factory for the manufacture or fabrication of the 
products which they sell and distribute in interstate commerce and/or 
of the materials from which said products are made; (b) of the words 
"English broadcloth" either independently or in connection or com
bination with some other word or words so as to import or imply that 
the said products are made of broadcloth which has bsen imported 
from England and from the use of the word "English" either inde
Pendently or in connection or conjunction with any other word or 
Words, or in any other way in their advertising matter or as a brand 
or label for their products which may have the capacity and tendency 
to. mislead and deceive the purchasing public into the belief that the 
81Ud products are made of broadcloth which has been imported from 
~ngland; (c) of the words "rayon silk" or the word "silk" either 
Independently or in connection or conjunction with any other word or 
Words in their said advertising matter circulated in interstate com
merce that directly assert or clearly import or imply that the said 
products sold by the said respondents are manufactured either in 
Whole or in part from silk, the product of the cocoon of the silkworm, 
and the use of the word "silk" in any other way purporting to 
describe the aforesaid products sold by them in interstate commerce 
that may have the capacity and tendency to confuse, mislead, or 
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deceive the purchasing public into the belief that the said products 
are manufactured from silk. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue. (January 11, 1928.) 

231. False or Misleading Brands or Labels-Overalls.-Respond
ent, a corporation, engaged in the manufacture of overalls and in the 
sale and distribution of the same in interstate commerce, and in com
petition with other corporations, firms, partnerships, and individuals 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, caused 
products of its manufacture to be· marked or labeled as follows: 
"The material in this garment is shrunken to the degree possible by 
the mills," and with the aforesaid marks or labels affixed thereto, 
caused said products to be sold and shipped in commerce between and 
among various States of the United States; when in truth and in fact 
the materials of which said products were made were not "shrunk" or 
"shrunken" as such representation is accepted to mean in the trade 
and among the purchasing public. 

Respondent agreed to cease and desist forever, in soliciting the sale 
of and selling its products in interstate commerce, from the use of 
the word "shrunk" or "shrunken" either independently or in con
nection or conjunction with any other word or words, as a brand 
or label for its products which import or imply that the said products 
are manufactured from "shrunken" cloth as such representation is 
generally accepted to mean in the trade and among the purchasing 
public, and ftom the use of the words "shrunk" or" shrunken" either 
independently or in connection or combination with any other word 
or words, or in any other way as descriptive of its products sold in 
interstate commerce which may have the capacity and tendency to 
confuse, mislead, or deceive the purchasing public into the belief that 
the said products are manufactured from cloth which has been 
"shrunken" as such representation is generally accepted to mean in 
the trade and among the purchasing public. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
eomm1ss1on may issue. (January 11, 1928.) 

232. False or Misleading Advertising-Ladders.-Respondent, a 
corporation, engaged in the manufacture of ladders and in the sale 
and distribution of the same in interstate commerce, and in competi
tion with other corporations, individuals, firms, and partnerships 



STIPULATIONS 579 

likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, caused 
said products to be advertised in catalogues which were circulated in 
interstate commerce, said products being advertised as containing 
"Norway pine" or "spruce," and said respondent caused said prod
ucts of its manufacture so advertised and described to be sold in 
commerce between and among various States of the United States, 
'When in truth and in fact said products were not manufactured of 
"Norway pine" and/or "spruce" but were made of a material or 
materials other than "Norway pine" or "spruce." 

Respondent agreed to cease and desist forever from the use of the 
words "Norway pine" or the word "spruce" either independently 
or in connection or conjunction each with the other, or with any 
other word or worcfli, or in any other way which may import or imply 
that the products so represented, designated, described, and referred 
to were made of" Norway pine" and/or "spru~e" or which may have 
the capacity and tendency to mislead and deceive the public into the 
belief that the products were mflde of Norway pine and/or spruce, 

Uespondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (January 11, 1928.) 

233. False or Misleading Brands or Labels-Shoes.-Respondcnt, 
a corporation, engaged in the manufacture of shoes and in the sale 
and distribution of the same in interstate commerce, and in competi-

. tion with other corporations, firms, partnerships, and individuals 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its shoes in interstate commerce, caused said 
Products to be marked, stamped, branded, or labeled so as to simu
late the brands or labels as used by manufacturers of shoes made in 
accordance with Army specifications or Government requirements, 
and in addition thereto caused the name of an inspector to be 
stamped on the soles of said shoes, as is usually and customarily 
done by Government or Army officials when inspecting shoes for the 
United States Army, and in accordance with the said policy, re
spondent stamped, branded, or labeled the said shoes on the soles 
thereof as "U.S. Army" or "Army," when in truth and in fact tho 
said products so marked, stamped, branded, or labeled and sold in 
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. interstate commerce were not manufactured by said respondent for 
the United States Army in accordance with Army specifications or 
Government requirements, and had not been subjected to inspection 
by United States Army or Government officials. 

Respondent agreed to cease and desist forever from the use, in 
soliciting the sale of and selling its products in interstate commerce, 
a~ a brand or label for. its said products, of the words or letters 
"Army," or "U. S." either independently or in connection or con
junction with the name of an inspector, or in connection or conjunc
tion each with the other, or with any other words, figures, numerals, 
or insignia that may import or imply that the products so marked,· 
stamped, branded, or labeled were made in accordance with United 
States Army specifications or Government requirements and/or have 
been passed upon or approved by an Army or Government inspector, 
or which may have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that the said products so marked, 
stamped, branded, or labeled and sold in interstate commerce are 
manufactured for the United States Army in accordance with Army 
specifications or Government requirements. · 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
comm1ss1on may issue. (January 11, 1928.) 

234. False or Misleading Advertising-Washing Bluing, Wrist 
Watches, Rings, Bracelets, Toilet Sets.-Respondent, a corporation 
engaged in the manufacture of a washing bluing, and in the sale and 
distribution of the same in interstate commerce, and in competition 
with other corporations, firms, partnerships, and individuals likewise 
engaged, entered into the following stipulation of facts and agree
ment to cease and desist forever from the alleged unfair methods of 
competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products caused advertisements to be inserted 
in newspapers and magazines having circulation between and among 
various States of the United States, aJ.ld by means of representations 
or inducements therein set forth secured the services of agents, gen
erally boys and girls under their majority, to sell its products to the 
purchasing public located in various States of the United States, tho 
said representations or inducements comprising offers in such phrase
ology as "Given wrist watch," "Sell only 28 packages of bluing at 
10 cts. each and remit per plan in catalogue. With each package 
of bluing give beautiful art picture free," when in truth and in fact 
the wrist watch referred to was not given for only $Oiling the exact 
amount of merchandise specified in the advertisement but required, 
as further consideration, the payment of an additional sum of money, 
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and the picture offered as a free gift to the purchaser of each package 
of bluing was not in truth and in fact given free, but its cost was 
included in the cost of the package of bluing; and the said respond
ent also caused representations or inducements to be set forth in its 
catalogues, circulars, and other printed matter distributed in inter
state commerce, said representations or inducements comprising offers 
in such phraseology as 11 Four solid gold filled rings * * * in
cludes a 10-karat solid gold filled stock signet ring * * *," "Ivory 
finish toilet set," 11 snowy whito ivory finish," and 11 Beautiful plati
num effect bracelet," when in truth and in fact the articles described 
as 11 solid gold filled" and as being "10 karat 11 were not manufactured 
of 10-karat gold and did not contain gold in such proportion so as 
to be properly and accurately represented, described, and referred 
to as 11 gold filled 11

; and the articles described as 11 ivory finish 11 were 
not finished with ivory and were not otherwise manufactured from 
the tusks of mammals,.,but were made of a product which simulates 
ivory in finish and/or appearance; and the articles described as "plati
num finish 11 were not finished with platinum, but were made of a 
material or materials other than platinum. 

Respondent agreed to cease and desist forever, in soliciting the sale 
of and selling its products in interstate commerce, from the use of the 
words "Given" and/or "Free 11 either independently or in connec
tion or conjunction with any other word or words so as to import or 
imply that the products to which the same refer are in truth and in 
fact given as a gratuity and not as a consideration or award for the 
sale of its merchandise, and the use of the words "Given 11 and/or 
"Free" in any other way which may have the capacity and tendency 
to mislead and deceive the purchasing public into the belief that the 
said products are in fact given free and not included in the purchase 
price of its products; and the said respondent further agreed tocease 
and desist forever from the use of the words "gold filled 11 or" 10-karat 
solid gold filled" either independently or in connection or conjunc
tion with any other word or words, or in any other way which directly 
assert or clearly import or imply or which may have the capacity 
and tendency to mislead and deceive the purchasing public into the 
belief that the products to which the said words refer are manufac
tured of 10-karat gold and/or manufactured of gold in such propor
tion so as to be properly and accurately represented, described, and 
referred to as "10-karat solid gold filled" or as 11 gold filled 11

; and 
the aforesaid respondent also agreed to cease and desist from the 
use of the words "ivory finish 11 to describe products which are not 
finished with ivory or manufactured from tho tusks of mammals, and 
from the use of. the words "platinum finish 11 to describe products 
which are not finished with platinum or do not contain platinum. 
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Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commissiOn may issue. (January 11, 1928.) 

235. False or misleading advertising-Manicuring Sets and Spe• 
cia.lties.-Respondents, copartners, engaged in the manufacture of 
manicuring specialties and in the sale and distribution of the same in 
interstate commerce, and in competition with other partnerships, 
individuals, firms, and corporations likewise engaged, entered into the 
following stipulation of facts and agreement to cease and desist forever 
from the alleged unfair methods of competition as set forth therein. 

Respondents, in the course and conduct of their business, caused 
advertisements to be inserted in their catp1ogues which they circu• 
Iated in commerce between and among various States of the United 
States and in which catalogues said respondents advertised a. line of 
manicuring specialties including manicure sets, casM, nail and pocket 
files, and manicure sticks, the said manicure sets being described 
as "ivory," "shell," "amber," "ivory grained," "pearloid on 
amber," "decorated amber," "pearl on amber," and "ivory on 

, amber," "satin lined" or as having "satin lining," said nail and 
pocket files being described as "platinum finish" or as "ivory" or 
"amber" and said manicure sticks being described as 11 real orange 
wood" or "real orange"; when in truth and in fact (a) said mani· 
curing sets and pocket files described as "ivory," "amber," "shell," 
"ivory grained," "pearloid on amber," "decorated amber," "pearl 
on amber" or as "ivory on amber" are not manufactured, respec
tively, from ivory, the tusks of mammals, or from amber or from 
shell or from pearl but ore made from a product or products which 
simulate in appearance and finish either ivory, amber, shell, or 
pearl; (b) said cases described as "satin lined," or as having "stain 
lining" are not lined with silk, the product of the cocoon of the 
silkworm, but are lined with a product consisting in part of a material 
other than silk; (c) said nail files described as being "platinum 
finish" are not finished in platinum or made of platinum metal, but 
are made of a substance finished to simulate platinum in appearance; 
(d) said manicure sticks described as "real orange wood" or "real 
orange" are not made from the wood of the orange tree but are made 
of a wood other than the wood of the orange tree. 

Respondents agreed to cease and desist forever from using in their 
catalogues or other means of advertising circulated in interstate 
commerce (a) the words "ivory," "amber," "shell," or "pearl" 
either independently or in connection or conjunction with any other 
words, letter or letters, or in any other way to describe products 
which are respectively imitation of ivory, imitation of amber, imita
tion of shell or imitation of pearl; (b) the word "satin" to describe 
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a material unless the same is made of silk, the product of the cocoon 
of the silkworm, or unless when the material so described is made 
partly of silk~ and partly of some other material or materials the 
word 11 satin" shall be accompanied by a word or words clearly 
indicating that the said material is not made wholly of silk; (c) the 
word or words "platinum" or 11 platinum finish" to describe prod
ucts which are not made of platinum or which are not finished in 
platinum; (d) the word 11 orangewood" or 11 orange" to describe 
products which are not made from the wood of the orange tree. 

Respondents also agreed that if they should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against them in the trial of the complaint which 
the commission may issue.. (January 11, 1928.) 

236. Resale Price 1\laintenance-Radio Receivers and Parts.-Re
spondent, a corporation, engaged in the manufacture of radio receivers 
and parts and in the sale and distribution of the same in interstate 
commerce, and in competition with other corporations, firms, partner
ships, and individuals likewise engaged, entered into the following 
stipulation of facts and agreement to cease and desist forever from the 
alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, adopted and 
employed a system for the maintenance and enforcement of resale 
prices established by it, the said system involving the cooperation of 
its dealer customers located in various States of the United States, and 
as a method of effecting observance of said system, the said respond
ent used the following means, to wit: Entered into written and;or 
other contracts, agreements, or understandings with dealers to the 
effect that such dealers, or any of them, in reselling the products pur
chasoo by them from said respondent, would adhere to the system of 
resale prices fixed or established by said respondent; solicited and ob
tained, by letters and other means, promises and as~urances from its 
dealer customers that they would cooperate in the observance and 
maintenance of said suggested resale prices; solicited and rccei ved the 
cooperation of its said dealer customers in tracing price cutters and/or 
alleged price cutters by means of serial numbers and secret symbols 
placed by sai.d respondent on its products and by means of which ship
ments could be and were traced; solicited and obtained the cooperation 
of its customers in reporting dealers and others cutting the prices or 
alleged to be cutting the prices of its products; threatened to refuso 
and did refuse tq sell its products to- dealers who ignored or failed to 
observe and maintain said suggested resale prices or who sold to any 
person or dealer other than the consuming public; acted upon informa
tion received from its cooperating dealers by cutting off numerous 
dealers who were accused of price cutting or of selling to other dealers; 

• 



• 

584 FEDERAL TRADE COMMISSION DECISIONS 

solicited and obtained from its customers, reports of the names of 
other dealers who ignored or failed to observe and maintain its sug
gested resale prices, and upon securing such reports, urged the offend
ers to cease selling below the suggested resale prices, and sought and 
secured promises and assurances from said offenders that they would 
thereafter maintain said resale prices as a condition to further supply
ing them with respondent's products; entered into contracts, agree
ments, or understandings with customers, who had been cut off, for 
the maintenance by such customers of said resale prices as a condition 
to the reopening of accounts with said customers. 

Respondent agreed to cease and desist forever, in soliciting the sale 
of and selling its products in interstate commerce, from (a) entering 
into contracts, agreements, or understandings with dealers to the effect 
that such dealers, in reselling the produ~ts purchased by them from 
said respondent, will adhere to any system of resale prices fixed or 
established by said respondent, and (b) from securing or attempting to 
secure assurances or promises from dealers that they will observe the 
prices established by the said respondent for the resale of products 
purchased from the said respondent by said dealers; and (c) from secur
ing or attempting to secure the cooperation of dealers in maintaining 
or enforcing any system of resale prices whatsoever, and (d) from act
ing upon information received from its cooperating dealers by threat
ening to refuse, or refusing to sell its products to any dealer because 
of such dealer's failure to adhere to any such system of resale prices; 
and (e) from soliciting the cooperation of dealers in reporting dealers 
cutting prices or alleged to be cutting prices of respondent's products, 
and acting upon information thus obtained by cutting off or threat
ening to cut off such offenders; and (j) from soliciting promises or 
assurances from such offenders that they would thereafter maintain 
the suggested resale prices as a condition to further supplying them 
with products; and {1}) from directly or indirectly carrying into effect, 
by cooperative methods, any system for the maintenance of resale 
prices eliminating or having a tendency or capacity to eliminate price 
competition on its products. . 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the com
nussJon may issue. (January 11, 1928.) 

237. False or Misleading Brands or Labels-Shoes.-Respondent, 
a corporation, engaged in the manufacture of shoes and in the sale 
and distribution of the same in interstate commerce, and in compe
tition with other corporations, firms, partnerships, and individualR 
likewise engaged, entered into the following stipulation of facts and 
agreement to cease and desist forever from the alleged unfair methods 
of competition as set forth .,!herein. 
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Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its shoes in interstate commerce, caused said 
Products to be marked, stamped, branded, or labeled so as to simulate 
the brands or labels~ as used by manufacturers of shoes made in ac
cordance with Army specifications or Government requirements, 
and in addition thereto caused the name of an inspector to be stamped 
on the soles of said shoes, as is usually and customarily done by Gov
ernment or Army officials when inspecting shoes for the United States 

·Army, and in accordance with ·the said policy, respondent, stamped, 
branded, or labeled the said shoes on the soles thereof as "U. S. 
Army" or "Army"; when in truth and in fact the said products, so 
marked, stamped, branded, or labeled and sold in interstate commerce, 
Were not manufactured by said respondent for the United States 
Army in accordance with Army specifications or Government require
ments, and had not been subjected to inspection by United States 
Army or Government officials. 

·Respondent agreed to cease and desist forever from the use, in 
soliciting the sale of and selling its products in interstate commerce, 
as a brand or label for its said products, of the words or letters "Army" 
or "U. S.," either independently or in connection or conjunction 
With the name of an inspector, or in connection or conjunction each 
with the other or with any other words, figures, numerals, or insignia 
that may import or imply that the products so marked, stamped, 
branded, or labeled were made in accordance with United States 
Army specifications or Government requirements and;or have been 
Passed upon or approved by an Army or Government inspector, or 
which may have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that the said products so marked, 
stamped, branded, or labeled and sold in interstate commerce are 
manufactured for the United States Army in accordance with Army 
specifications or Government requirements. 

Respondent also agreed that if it should ever resume or indulge 
in any of the practices in question, this said stipulation of facts may 
be used in evidence against it in the trial of the complaint which 
the commission may issue. (January 11, 1928.) 

238. False or Misleading Advertising ·and Brands or Labels
Shirts.-Respondent, a corporation, engaged in the manufact.ure 
of shirts and in the sale and distribution of the same in interstate 
commerce, and in competition with other corporations, firms, part
nerships, and individuals likewise engaged, entered into the follow
ing. stipulation of facts and agreement to cease and desist forever 
from the alleged unfair methods of competition as set forth therein. 

Respondent, in the course and conduct of its business, in soliciting 
the sale of and selling its products in interstate commerce, inserted 
advertisements in newspapers and other publications having circu-
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lation between and among various States of the United States, in which 
said advertisements its shirts were designated, described, and referred 
to as "pongee," "silk," and "sylk," and the said shirts were branded 
or labeled as "pongee", "silk," or "sylk"; when in truth and in fact 
the said shirts so branded, advertised, and sold .in interstate com
merce, were not manufactured in whole or in part from silk, the product 
of the cocoon of the silkworm, but were manufactured from a fabric 
or fabrics other than silk. Respondent also caused certain of its shirts 
to be advertised in interstate commerce ns "flannel" and sold and dis
tributed said shirts in commerce between and among various States 
of the United States; when in truth and in fact said shirts were not 
made wholly of flannel or wool, but were made in varying quantities 
of material or materials other than wool. 

Respondent agreed to cease and desist forever from the use in 
interstate commerce of the word "Flannel" either independently or 
in connection or conjunction witla another word or words to descrihe 
products so as to import or imply that such products are composed c.f 
wool, or unless when said products are composed in substantial pt:rt 
of wool and the word "Flannel" is used to designate said products, 
then in that event the word "Flannel" shall be accompanied I y 
another word or words which shall be displayed in type equaJly as 
conspicuous as that in which the word "Flannel" is printed, so as to 
clearly indicate that such products are not made wholly of wool, and 
that will otherwise properly and accurately represent, define, and 
describe said products so as to clearly indicate that the same are rom
posed in part of a material or materials other than wool; and the said 
respondent further agreed to cease and desist from the use in inter
state commerce of the word "Pongee," and the words "Silk" or 
''Sylk" either independently or in connection or conjunction with 
any other word or words in advertising matter of whatsoever char
acter, distributed in interstate commerce, or as a brand or label for 
its products sold in interstate commerc.e, which import or imply that 
the products so described or designated are made of silk, the product 
of the cocoon of the silkworm, or which have the capacity or tendency 
to confuse, mislead, or deceive the purchasing public into the belief 
that the said products are made in whole or in part of silk. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commtsswn may issue. (January 11, 1928.) 

239. False or Misleading Advertising-Canvas Work Gloves.
Respondent, an individual, engaged in the business of selling and 
distributing canvas work gloves in wholesale quantities in interstate 
commerce, and in competition with other individuals, firms, partner· 
ships, and corporations likewise engaged, entered into the following 
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stipulation, of facts and agreement to cease and desist forever from 
the alleged uafair methods as set forth therein. 

Respondent, in the course and conduct of his business, sold gloves 
in wholesale and/or retail quantities to the jobbing and other trade 
located in various States of the United States, and in soliciting the 
sale of and selling said products in interstate commerce used the 
words" Glove Manufacturers," on his letterheads, envelopes, invoices, 
order ·blanks, and other printed matter circulated in interstate com
merce; when in truth and in fact said respondent did not own, con
trol, or operate a plant or factory for the manufacture of the product 
sold by him in interstate commerce but filled orders for glove products 
manufactured by ,a plant or factory which he neither owned, operated, 
nor controlled. 

Respondent agreed to cease and desist forever from the use of the 
word "Manufacturers" either independently or in connection or 
conjunction with any other word or words upon his letterheads, 
envelopes, order blanks, invoices, and other printed matter circulated 
in interstate commerce so as to import or imply that said respondent 
owned, controlled, or operated a plant or factory fop the manufacture 
of the product which he sold in interstate commerce. He further 
agreed to cease and desist from the use of the word "Manufacturers" 
either independently or in connection or conjunction with any other 
word or words, or in any other way that may have the capacity and 
tendency to confuse, mislead, or deceive the purchasing public into 
the beliE~! that said respondent either owned, operated, or controlled 
a plant or factory wherein were manufactured the products sold by 
him in interstate commerce, or until such time as said respondent 
does actually own, control, or operate such a plant or factory for the 
manufacture of the products which he sells and distributes in inter
state commerce. 

Respondent also agreed that if he should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
Used in evidence against him in the trial of the complaint which the 
commission may issue. (January 23, 1928.) 

• 240. False or Misleading Advertising-Misrepresentation-"En· 
~raved" (Imitation) Products.-Respondent, a corporation, engaged 
tn the business of printing by a special process, commencement invi
tations, graduation announcements, visiting cards, and similar prod
?cts and in the sale and distribution of the same in interstate commerce, 
tn competition with other corporations, individuals, firms, and part
nerships likewise eng11ged, entered into the following stipulation of 
facts and agreement to cease and desist forever from the alleged unfair 
methods of competition as iet forth therein. 

Respondent, in the course and conduct of its business, printed by a 
special process and/or by a special type of machine, invitations, 
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announcements, calling cards, and similar products which it desig
nated, defined, and described as "engraving" or as "embossing," and 
sold said products so designated, defined, and described in commerce 
between and among various States of the United States through the 
medium of traveling salesmen. Respondent also caused said descrip
tive."phraseology, na;mely, "engraving" and "embossing" to be set 
forth in its contracts, price lists, and other advertising matter cir
culated between and among various States of the United States, and 
to bo used by its salesmen in soliciting the sale of and selling said 
products to purchasers and prospective purchasers located in various 
States of the United States when in truth and in fact the process 
used, or the methods employed by respondent in the manufacture of 
its products, was and is not the process of producing an impression on 
stationery from inked plates in which have been stamped, cut, or 
carved letters, sketches, designs, or inscriptions from which impres
sions or reproductions are made, known as "engraving," but was and 
is the result of the use of a chemical in powdered form applied to 
type printing while the ink is wet, which chemical adheres to the wet 
ink and in passing through a baking process the heat causes it to fuse 
so as to present a raised letter effect so as to resemble in appearance 
or simulate the impression made from ink engraved plates, known as 
" engraving." 

Respondent agreed to cease and desist forever from the use of the 
word "engraved" and "embossed" or either of them to define or 
describe its products in contracts, price lists, or other advertising 
matter of whatsoever character circulated or distributed in interstate 
commerce, and the use of the word "engraved" or "embossed" or 
either of them, either independently or in connection or conjunction 
with any other word or words which import or imply that said prod
ucts printed and sold by said respondent are the result of the impres
sion made from inked engraved plates, commonly known to the trade 
and purchasing public as "engraving" and/or "embossing," and from 
the use of tho words 11 engraved" or "embossed" either independently 
or in combination with any other word or words, or in any other way 
which may have the capacity and tendency to confuse or mislead the• 
purchasing public into the belief that the products printed and sold 
by said respondent are engraved or embossed; or until such time as 
said respondent, if the word "engraved" or the word "em bossed " is 
used to describe its products, does actually engrave or emboss, re
spectively, the products so designated and described which it sells m 
commerce between and among various States of the United States. 

Respondent also agreed that if it should ever resume or indulge in 
any of the practices in question, this said stipulation of facts may be 
used in evidence against it in the trial of the complaint which the 
commission may issue. (January 25, 1928.) 



APPENDIX I. 

ACTS OF CONGRESS FHOM WHICH THE COM
MISSION DEHIVES ITS POWERS. 

FEDERAL TRADE COMMISSION ACT.' 

[Approved Sept. 26, 1914.] 

[PuBLic-No. 203-G3o CoNGRESs.] 

[II. R. 15613.] 

AN ACT To create a FedPral Tr11de Commission, to define It! powers and 
duties, and tor other purposes. 

Sec, 1. CREATION AND ESTABLISHl\lENT OF TilE COM-• 
lrliSSION • 

. lle it enacted by tiLe Senate and Jlouse of Representa
ti-ves of the United States of America in Congress as
Betnbled, That a commission is hereby created and estab
lished, to be known as the Federal Trade Commission 
(h . f . . ) h' } } FIYe eommlrr erema ter referred to as the comm1sswn , w 1c 1 s 1all •ion era. ·' P· 
b h h ll b . pointed by Pre•i· 

e composed of five commissioners, w 0 s a e appomted dent. by anrt 

by the President by and with the advice and consent of:~~ f~·n ~~.! 
th l from aa me poo 

e Senate. Not more than three of the commissioners litical party. 

shall be members of the same political party. The first 
commissioners appointed shall continue in office for terms 
of three, four, five, six, and seven years, respectively, 
from the date of the taking e:ffect of this Act, the term of 

• This act has been annotated up to July 1, 1921, and may be found, 
8~ annotated, in Volume III of the Commission's Reports. Reported de
~9810118 of the courts tor the period covered by this volume (Nov. li, 
t 26• to Jan. • 211, 1928) and arising under this act are printed In 
Ull In Appendix II hereof (see ~n{ru, p. 629 et seq.), l'l'evlously re-

frted decisions will be found set forth In Appendix II ot VolumPa 
-X, Inclusive, of the Commission's RPports. 

b It should be noted that the jurisdiction ot the Commission Is llmitPd 
c Y the "Packers and Stockyards Act, 1921," approved Aug, Hi, 1921, 
e~· 64, 42 Stat. 1:i9, s&. 406 ot said Act providing that "on and after tile 
T actment ot this Act and so long as It remains In etrect the Federal 
trade Commission shall have 110 power or jurisdiction so tar as relutlng 
8° any matter which by this Act Is made subject to the jurisdiction ot the 
0 ;c;:tary [ot Agriculture] except In cases In which, before the enactmPnt 
'4.u Is Act, complaint has been served under sec. II of tlle Act, cntltlcd 

4ct to create a Federal Trade CommlsHion, to define its powers and 

[).:S9 
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See. 1. CREATION AND ESTABLISHl\IENT OF THE COM· 
MISSION-Continued. 

each to be designated by the President, but their succes· 
,J.:. r m' •even sors shall. be appointed for terms of seven years, except 

that any person chosen to fill a vacancy shall be appointed 
only for the unexpired term of the commissioner whom he 

Chainnantobe l 11 d Th · ' h 11 h h ' ehooen br com· s 1a succee . e cmnnusswn s a c oose a c airman 
mi~~~;~lt other from its own membe1·ship. No commissioner shall engage 
buaineo• pruhib· in any other business vocation or employment Any lted. , 1 , 

Pr~f,I!:;t~ai br commissioner may be removed by the President for in
eiliciency, neglect of duty, or malfeasance in office. A 

Vacancy not to • th · · h 11 · · h ' } f Impair exerciae vacancy ln e commiSSIOn S a not Impair t e rig lt 0 
of power by re- h • • · • • 11 h f n•aininv; commll· t e remammg comrmsswners to exerc1se a t e powers o 
•luners. the commission. 

110~1-;,a~_Judiclally The commission shall have an official seal, which shall 
be judicially noticed. 

See. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF THE COJ\IMISSION. OFFICES. 

Com1ninfoner•a • , . • • 
.u .. ,y, ,1g,ooo. SEc. 2. 1 hat each comm1ss10ner shall receive a salary of 

$10,000 a year, payable in the same manner as the salaries 
of the judges of the courts of the United States. The 

dutll'l, and for other purposes,' approved Sept. 20, 1918, or under sec. 11 
of the Act, entitled 'An Ad t11 11upplmnent existing laws against unlawful 
rt>stralnta and munopolles, and for other purpoHes,' approved Oct. Ul, 
1111•, and ucept wben the Secretary of Agriculture, In tbe Pnrclse of his 
dutfell herPunder, shall rt'QUeHt or tht' ~aid I•'l't!C!ral Trade Commission tbat 
It make lnvestlgntlons and report In any cnse." 

Ill connection with the history ill Congres. of the Federal Trade Com· 
mluloll Aet, - addreaa of President Wilson d~llvered at a joint tesalon 
en lan. 20, 1914 (Congressional Record, vol. Ill, pt. 2, pp, 1962-1964, 
63d Cong., 2d ICs&) ; report of S~nator Cummlu from the Conm1lttee on 
Interalate Commereee on Control of Corporations. l'et·sons. and Firma en· 
raged In Interstate Commerce (Feb. 26, 1013, 6:!d Cong., Sd aeBB., Rept. 
No. 1326); HeBl·lngs on Interstate Trade Commls11lon before Committee 
on Interstate and Foreign Cummerce of the llouae, Jan. SO to Feb. 18, 
1914, 63d Cong., 2d Sl'd&.; Jnt<>rstate Trade, Hearlngt on ,lUlls relating to 
Trust I.Rglslatlon before B<•nate Committee on Interstate Commerce, 2 
'ols., 03d Cong., 2d 8l'&9.; report of Mr. Covington from the House Com· 
mlttee on Interstate and Foreign Comml'rce on lnter~tate Trade Commls· 
slon (Apr. 14, 1914, 83d Cong., 2d IICiilB., Rept. No. 1133); also parts 2 
and S or •al<l report presenting the minority vlewa rcspectlvfly of Me•an. 
Stevens and J,aft'erty; report of Senator Newlands from tbe CommlttH 
on Iutt>r~tnte Commerce on FPderal Trade Commhrslon (lune 13, 1914, 8:ld 
(.'ong., 2<1 s•~a., Rept. No. :;97) and debates and speeches, among otbers, 
of (.ongre~Hlllen Covington for (references to Congressional ll«ord, 63d 
Cong., 2d aesa., vol. :;1 ), part 9, pp. 8840-8849; 00tl8; 14921>-14!133 (part 
15); Dickinson for, part 9, pp. 9189-9100; lllnnn against, part Hi, pp. 
14039-14940; !.!organ, part 9, 88:;4-8857, 9063-9064, 14041-14943 (part 
1:1); Simij for, 14940-14041; Stevt'ns of N. II. for, 90il3 (part 9): 
HOH (part 15); lltevens of Minn. for-, 8849-8853 (part II); 14933-
14939 (part 1!1); and of Senatore Borah agalnat, 11180-lll!!!l (part 11): 
11232-11237, 112US-11302, 11600-11001 (part 12); Branclegee against, 
12217-12218, 12!!20-12222, 12261-12202, 12410-12411, 12792-12804 (part 
13), 1310:~1310:1, 132!l9-13:l01; Clapp against, 11872-11873 (pllrt 12), 
1S061-130tl:l (part 13), 13143-18146; 13301-13302; Cummins tor, 11102-
11106 (part 11), 11379-11389, UH7-1U51 (pa.rt 12), 11528-11:189, 
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commission shall appoint a secretary, who shall receive •• !~l::'~;.tmr:~! 
a salary of $5,000 a year, payable in like manner, and it ary, ' 6•

000
· 

shan have authority to employ and fix the compensation plo~~ • ~~~~rl.,; 
f h , . l k d fixed by CouurU. o sue attorneys, special experts, exammers, c er s, an lion. 

other employees as it may from time to time find neces-
sary for the proper performance of its duties and as may 
be from time to time appropriated for by Congress. 

With the exception of the secretary, a clerk to each re:.;.~~~~~~! 
commissioner, the attorneys, and such special experts and :::·:ch" 1.~,~;d 

. h ' • f t' to t' fi d erpertl and u-exammers as t e commiSSIOn may rom 1me 1me n amlnen •• com-

f h d f . k ll 1 f th ml111ion may find necessary or t e con uct o 1ts wor , a emp oyees o e neceuary, an 
. • h 11 b 1 • fi d . '1 • employeea j a r * commissiOn s a e a part of the c ass1 e ClVl service, of cl&uille roerv-

and shall enter the service under such rules and regula- Ice. 

tions as may be prescribed by the commission and by the 
Civil Service Commission.· 

All f th f th • · • 1 d' 11 E:o:penae1 of o e expenses o e commissiOn, 1nc u mg a eommlasion • 1. 

n f t t t • · d b tl lowed and paid e<:essary expenses or ranspor a 10n mcurre y 1e 0 n preoentation 
• • • b tl • 1 d th • d of ltemi•t'tl ap-COffiffilSSIOners or y 1e1r emp oyees un er etr or ers, proved v11uchen. 

in making any investigation, or upon official business in 
any other places than in the city of Washington, shall be 
allowed and paid on the presentation of itemized vouch-
ers therefor lllJPl'Oved by the conunission. 

1~873-12870 (part 13), 12012-12924, 12987-12992, 13045-13052, 14768-
14770 (part 15); llolllli tor. 11177-11180 (part 11), 12141-12149 (part 
12), 12151-12152; Kenyon tor, 13Hi0-13160 (part 13); Lewis tor, 
11302-11307 (part 11), 12024-12933 (part 13); Llpplt against, 11111-
11112 (part 11), 13210-13219 (part 13) ; Newlandd tor, 9930 (part 10), 
10376-10378 (part 11), 11081-11101, 11106-11116, 1159~-11597 (part 
12) ; Pomerene tor, 12~S70-12873 (part 13), 12993-12996, 13102-13103: 
Uo~d against, 11112-11116 (part 11), 1187.._:.11876 {part 12), 12022-
12029, 12150-12151, 12539-12551 (part 13), 12033-12939, 13224-1323•, 
14787-H791 (part 111) ; Robinson for, 11107 (part 11), 11228-11232: 
Snu!Hbur;r tor, 11181), 11591-11594 {part 2) ; Bhlelda against, 130oe-
13061 (part 13), 13146-13148; Sutherland against, 11601-11604 (part 
12), 12805-12817 (part 13), 12855-12862, 12980-12986, 13055-1300~ 
13109-13111; Thomas against, 11181-11180 (part 11), 11598-11600 (part 
12), 12862-12869 (part 13), 12978-12980; Townsend a&ainat, 11870-
11872 (part 12); and Walsh for, 13002-1305• (part 13). 

l:lee alao Letters from the Interstate Commerce Commission to the 
ehalrmau of the Committee on\ Interstate Commerce, submlttlnf certain 
•u~:geat1ona to the bUI creating on Interstate Trade Comwlsslon, the first 
belni a Jetter trom Hon. c. A. Prout:r dated Apr. 9, 1014 (printed for 
the use of the Committee on Interstate Commerce, 63d Cong., 2d &eBB.) : 

lett~r from the Commissioner ot Corporations to the chulrman of the 
l:ommlttee on Intentate Commerce, transmitting certain auggest1on1 
relative to the bill (H. n. 15613) to create a Federal Trade Commission, 
flrRt letter datl'd Jul:r 8, 1914 (printed tor the use ot the Committee on 
Interstate Commerce, 63d Con(., 2d aess.) ; brief by the Bureau of Cor
porations, re!atlve to ace. 0 of the bill (B. R. 15613) to create a 
l<'e<Jeral Trade Commlsalon, dated Aue. 20, 19H (printed for the use ot 
the Committee on Int<'rstate Commerce, 63d Cong., 2d eesa.) ; brief by 
George Rubl~ relative to the court review In the bill (H. n. 15613) to 
create a Federal Trade CommlaRlon, dated Aug. 25, 1914 (printed for the 
use of the Committee on Interstate Commerce, 63d Con~:., 2d aess.) : and 
dissenting opinion ot Juatlce Brandeis In Federal 7'rade Commuslo11 v, 
Chatz, 253 U. S. 421, 429-44:!. ( Se~ caae aLi~ 1A VIII. U gf CoiWlli.lt
lioll'l Declaloua, p. ~64 at pp. ~7<Hi79.) 



592 ACTS ADMINISTERED BY THE COMMISSION. 

Se~. 2. SALARIES. SECRETARY. OTHER EMPLOYEES. 
EXPENSES OF TllE COl\11\liSSION. OFFICES-Continued. 

111~0r~nT !:i~~1! Until otherwise }'Jrovided by law, the commission may 
omee.. rent suitable offices for its use: · 
eo:~:tllll' ot ac- The Auditor for the State and Other Departments 

shall receive and examine all accounts of expenditures 
of the commission. 

Sec. 3. BUREAU OF CORPORATIONS. OFFICE OF THE 
COl\Il\IISSION. PROSECUTION OF INQUIRIES. 

Bur~u ot Corb· SEc. 3. That upon the organization of the commission 
JorattODI a • 
::f~~n. by Com- and election of its chairman, the Bureau of Corporations 

and the offices of Commissioner and Deputy Commis
sioner of Corpa.rations shall cease to exist; and all pend
ing investigations and proceedings of the Bureau of Cor
porations shall be continued by the commission. 

I 
o I• r 1< •· emd • All clerks and employees of the said bureau shall be 

p oyecs, recor a, 
~a~er., PJ"?Perty, transferred to and become clerks and employees of the 
appro p r tat1ona, 
transferred to commission at their present grades and salaries. All 
c.>mml&ilo~~o 

records, papers, and property of the said bureau shall 
become records, papers, and property of the commission, 
and all unexpended funds and appropriations for the use 
and maintenance of the said bureau, including any allot
ment already made to it by the Secretary of Commerce 
from the contingent appropriation for the Department 
of Commerce for the fiscal year nineteen hundred and 
fifteen, or from the departmental printing fund for the 
fiscal year nineteen hundred and fifteen, shall become 
funds and appropriations available to be expended by 
the commission in the exercise of the powers, authority, 
and duties conferred on it by this Act. 

1 :r!W~~hln;~~ The principal office of the commission shall be in the 
but Commi••lon city of Washin<rton but it may meet and exercise all its 
may me« eLJe.. o ' 
where. powers at n.ny other place. The commission may, by one 

May P.rosecute or more of its members, or by such examiners as it may 
any lnqutry any· d . • • • d · 
wttere JD Uuited es1gnate, prosecute any mqmry necessary to 1ts ut1es 
St..teo. in any part of the United States. 

Sec. 4.-DEFINITIONS. 

SEc. 4. That the words defined in this section shall 
have the following meaning when found in this Act, to 
wit: 

"Commerce." " Commerce " menns commerce among the several 
States or with forei::,Yfl nations, or in any Territory of 
the United States or in the District of Columbia, or be
tween any such Territory and auother, or between any 
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BUch Territory and any State or foreign nation, or be
tween the District of Columbia and any State or Terri· 
tory or foreign nation. 

693 

"Corporation" means any company or association in- .. Oorporat1o11.• 

corporated or unincorporated, which is organized to carry 
on business for profit and has shares of capital or capital 
stock, and any company or association, incorporated or 
unincorporated, without shares of capital or capital stock, 
except partnerships, which is organized to cary on busi-
ness for its own profit or that of its members. 

"Documentary evidence" means all documel)ts, papers, "Documentary 
evidence" 

and correspondence in existence at and after the passage · 
of this Act. 

"Acts to re.!!lllate commerce" means the Act entitled 1 t"Acto to rl'gU-
._. a e commerce u 

"An Act to regulate commerce," approved February four- · 
teenth, eighteen hundred and eighty-seven, and all Acts 
amendatory thereof and supplemeutary thereto. 

"Antitrust acts" means the Act entitled "An Act to "A a utraa& 
act&u 

protect trade and commerce against unlawful restraints 
and monopolies," approved July second, eighteen hun
dred and ninety; 1 also the sections seventy-three to 
seventy-seven, inclusive, of an Act entitled "An Act to 
reduce taxation, to provide revenue for the Government, 
and for other purposes," approved August twenty
seventh, eighteen hundred and ninety-four; and also the 
Act entitled "An Act to amend sections seventy-three and 
seventy-six of the Act of August twenty-seventh, eighteen 
hundred and ninety-four, entitled 'An Act to reduce taxa
tion, to provide revenue for the Government, and for 
other purposes,'" approved February twelfth, nineteen 
hundred and thirteen. 

See. 5. UNFAIR COl\IPETITION. COl\IPLAINTS, FIND. 
INGS, AND ORDERS OF COMI\IISSION. APPEALS. 
SERVICE.' 

SEc. 5. That unfair methods of competition in com- Unfalrmethod• 
unlawful. 

rnerce are hereby declared unlawful. 
The commission is hereby empowered and directed to Comml .. lon to 

• • prevent. Banko 
prevent persons, partnerships, or corporatwns, except •.nd ""mmon car. 
b . , nen -ezcepted. 

anks, and common earners subJect to the Acts to regu-
~ate commerce, from using unfair methods of competitioll 
m commerce. 

1 For text ot ShPrmnn Act, see footnote on pp. 603-605. 
1 Jurisdiction ot Con: mission under this section limited by sec. 406 ot 

!he " Packers and Stockyard• Act, 1921," approved Aug. 15, 1921, ch. 64, 
2 Stat, 159, See second paragraph ot footnote on p. 589, 
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See. 5. UNFAIR COMPETITION. COl\IPLAINTS, FIND· 
INGS, AND ORDERS OF COMI\1ISSION. APPEALS. 
SERVICE-Continued. 

C"mmi••lon to vVhenever the commission shall have reason to believe 
hsue compl~int • • 
whtn untalrthat any such person, partnership, or corporatiOn has 
method used and b . . f . h d f . . . 
to public inter· een or lS usmg any un a1r met o o cornpcbt10n m 
est. commerce, and if it shall appear to the commission that 

a proceeding by it in respect thereof would be to the in-
To ••rve oanle t t f th bl' 't l ll ' d h on respondent eres o e pu 1c, 1 s 1a Issue an serve upon sue per-

h'.!,tt!g.noUce of son, partnership, or corporation a complaint stating its 
charges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least 
thirty days after the service of said complaint •. The per-

R•spondcnt to t h' t' 1 • d f h 11 h., .• ri~ht to ao· son, par ners 1p, or corpora wn so camp ame o s a 
~~: •. !~. •ho" have the right to appear at the place and time so fixed 

and show cause why an order should not be entered by 
the commission requiring such person, partnership, or 
corporation to cease and desist from the violation of the 

lnt•rventlon •I· 1 h d • "d 1 • A lowed on appli· a W SO C arge 1ll Sal COrnp amt. ny person, pa.rtner-
cntion and good h' t' J }" • d cau.... s tp, or corpora ton may ma .:e app !Catton, an upon 

good cause shown may be allowed by the commission, to 
interYenc and appear in said proceeding by counsel or in 

Teetlmonyto be person. The testimony in any such proceeding shall be 
reduced to ,vrit· d l t · · d fil d · 1 m f h · InK and filed. re ucec o wrttmg an 1 e m t 1e o tce o t e comrms-

sion. If upon such hearing the commission shall be of 

h .bi~.!"d~thcod P':O· the opinion that the method of competition in question is 
J Ja.c , omm18· 

~~'lttt:n n;..~~Jprohibited by this Act, it shall make a report in writing 
•toting nnrlinlfl, in which it shall state its findings as to the facts and shall 
and to Issue and l 

• • r • e order .t" issue and cause to be served on such person partnership eea•e and dee1st l ' J 
on mponrl•nt. or corporation an order requiring such person, partner· 

ship, or corporation to cease and desist from using such 
Motliftcatlon or method of competition. Until a transcript of the record 

o..ttilll!' ""ide by • h h • h 11 h b fil d . • • £ t h e Commission m sue earmg s a ave een 1 e In a CircUit court o 
of it• order. I f l U . d S h • f 'd 1 h appea so t 1e mte tates, as erema ter provt ec , t e 

commission may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it under this section. 

Df""bedtcn~ of If such person, partnership, or corporation fails or 
order. Apphca· } b h d f } • • 1 '1 l 
tion to Circuit neg ects to o ey sue or er o t 1e commiSSIOn w 11 e t 1e 
Court of A ppeal• • • ff • • 1 h · 
br Oommi ... too. same IS m e ect, the commiSSion may app y to t e cir-

cuit court of appeals of the United States, within any 
circuit where the meth9d of competition in question was 
used or where such person, partnership, or corporation 
resides or carries on business, for the enforcement of 
its order, and shall certify and file with its applica-
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tion 11. transcript of the entire record in the proceeding, 
including all the testimony taken and the report and 
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order of the commission. Upon such filing of the appli- co!r~.t ':o~icebt! 
cation and transcript the court shall cause notice thereof respondent. 0 P· · ere e alftrminr 

to be served upon such person, partnership, or corpora- tr~:lf;;f!e'"eo":: 
tion and thereupon shall have jurisdiction of the proceed- mi .. ion'aorder. 

mg and of the question determined therein, and shall 
have power to make and enter upon the pleadings, testi-
mony, and proceedings set forth in such transcript a de-
cree affirming, modifying, or setting aside the order of the · 
commission. The findings of the commission as to the nn~~~~- ~~~r,:~ 
f t • f t d b t t' h }} b } • sive if suppotte<l ac s, 1 suppor e y es 1mony, s a e cone us1ve. by teotin10ny. 

If either party shall apply to the court for leave to adduce ad~:W;,"n~~ct~o~f! 
dd 't' I 'd d h 11 h h t' f t' d•>•ce, if ••••nn· a 1 wna ev1 ence, an s a s ow to t e sa lS ac 10n ahle groun•l• tnr 

of the court that such additional evidence is material and {j,~~~~~ ... ~dduce 
that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the com-
mission, the court may order such additional evidence b.~~~~ beo!':!:': 
to be taken before the commission and to be adduced upon •ion, 

the hearing in such manner and upon such terms and con-
ditions as to the court may seem proper. The commission ma~"r:,';}~:~o"~ 
rnay modify its findin..,.s as to the facts or make new mn•liflr<l nn•li""'' b l by r""""n thereof. 
findings, by reason of the additional evidence so taken, 
nncl it shall file such modified or new findings, which, if 
supported by testimony, shall be conclusive, and its recom· 
fiicndation, if any, for the modification or setting aside 
of its original order, with the return of such additional 
evidence. The 1"udgment and decree of the court shall be d-Judgm~,nt •nd 

..__.~rf'e ,.,. \lP.ct tQI 
final except that the same shall be subJ'ect to review bJ' rteview. upon cer-

' lOJ&rl, but otbcr· 
the Supreme Court upon certiorari as provided in section wioe final. 

two hundred and forty of the Judicial Code. 
Any party required by such order of the commission to P•

1
tft•

1
'on by,.... 

1pom en to rft--
cease and desist from usinoo such method of competition vi •" "'"Pr t<» 

o c~ and d~ 
rnay obtain a review of such order in said circuit court 
of appeals by filing in the court a written petition pray-
ing that the order of the commission be set aside. A copy 
of such petition shall be forthwith served upon the com- Teoo b~. '""'I'd 

• • On lWlUilllilOD. 

Inission, and thereupon the commissiOn forthwith shall 
certify and file in the court a transcript of the record as 
hereinbefore provided. Upon the filing of the transcript 
the court shall have the same 1"urisdiction to affirm set Jnriodiot!on et 

• Court of A PPI'Oll 
aside, ()or modify the order of the commission as in the case ~·mt.e asbon ·c~PII· 

· .. a 10n ·' om-
of an application by the commission for the enforcement c~::.·~~~~inanr:~ 
of its order, and the findings of the commission as to the !'n~~:~i:~·nilarlt 
facts, if supported by testimony, shall in like manner be 
C:Onclusi ve. 

65133"-30-VOL U----a9 
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lurllldletfo11 of 
Court uclumve. 

ACTS ADMINISTERED BY THE COMMISSION. 

Sec. 5. UNFAIR COMPETITION, COMPLAINTS, FIND. 
INGS, AND ORDERS OF COMl\IISSION. APPEALS. 
SERVICE--Continued. 

The jurisdiction of the circuit court of appeals of the 
United States to enforce, set aside, or modify orders of 
the commission shall be exclusive. 

ha
Proceedllll!"l to Such proceedings in the circuit court of appeals shall 
ve precedence • • 

ovw other cue&. be given prec~dence over other cases pendmg therem, 
and shall be in every way expedited. No order of the 

. commission or judgment of the court to enforce the same 
~ability tmder shall in any wise relieve or absolve any person, partner

ant.truat IICCI DOl 
a~roctec~.. ship, or corporation from any liability under the antitrust 

acts.• 
.,,=:.r;: 0: ~: Complaints, orders, and other processes of the eommis
plainu, ord en, sion under this section may be served by anyone dul1 and other proc-

aoeo. authorized by the commission, either (a) by delivering 
Penonal : • a copy thereof to the person to be served, or to a member 

of the partnership to be served, or to the president, seo
retary, or other executive officer or a director of the cor-

.u efflee er poration to be served· or (b) by leaving a copy thereof 
place of bual· ' 
u .. • or at the principal office or place of business of such person, 
.,:lf. recUtered partnership, or corporation; or (c) by registering and 

mailing a copy thereof addressed to such person, part
nership, or corporation at his or its principal office or 

vert~ed fttnm place of business. The verified return by the person so 
~,;... ":';,? ,;:n; serving said complaint, order, or other process setting 
:.;!;~;=:~ forth the manner of said service shall be proof of the 

same, and the return post-office receipt for said complaint, 
order, or other process registered and mailed as afore
said shall be proof of the service of the same. 

Sec. 6. FURTHER POWERS.• 

To
1
rat

1
her

1 
ancl S.t:e. 6. That the commission shall &lso have power-

emnp le n onna· 
~!~i -r.d ~d'h (a) To gather and compile information concerning, 
refer:!ee to or• and to investigate from time to time the organization 
l(&niutloo, buai· ! 

f.":'u~: oe'x:;:-i business, conduct, practices, and management of any cor-
m"c!'au ea:ri~ ... ""m· poration engaged in commerce, excepting banks and com-

mon carriers subject to the Act to regulate commerce, and 
its relation to other corporations and to individuals, asso
ciations, and partnerships. 

1 For text of Sherman Act, see footnote on pp. 603-6011. As enumerated 
In last paragraph of sec. 4 ot thla act, see p. 593, 

'l'rovlslona and penalties of sees. 6, 8, 9, and 10 of tbla act made 
applicable to the jurisdiction, powera, and duties conferred and Imposed 
upon the Secretary of Agriculture by sec. 402 of the "Packers and Stoc~ 
;vards Act, 1921," appt·oved Aug. 111, 1021, ch. 64, 42 Stat. 151). 
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(b) To require, by general or special orders, corpora- '~'1° nquire '!11aJ· 
• ftU& or apecJ 

t10ns engacred in commerce exceptin(J' banks and com- repo~• from cor-
e ' e ' · porat10no except 

mon carriers subJ' ect to the Act to rerrulate commerce, or banko a~d com-
~ mo11 carrlen. 

any class of them, or any of them, respectively, to file 
with the commission in such form as the commission may 
prescribe annual or special, or both annual and special, 
J·eports or answers in writing to specific questions, fur
nishing to the commission such information as it may 
require as to the organization, business, conduct, prac
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such re- b@ ~~.l'.~:t~:!; 
ports and answers shall be made under oath, or otherwise g:~.J':~in :.:~~ 
as the commission may prescribe, and shall be filed with ::~:~~t.•:i: 
the commission within such reasonable period as the com- may preocribe. 

mission may prescribe, unless additional time be granted 
in any case by the commission. 

(c) Whenever a final decree has been entered against 
1
Iho lnv@!!thrate, 

e " ~r on owa 
any defendant corporation in any suit brou.,.ht by the lnltia~lva or ap-e plication of At· 

United States to prevent and restrain any violation of the !'b'!'!~va~~':·o~ 
antitrust Acts,' to make investigation, upon its own initi- ~.~~~~~~and: 
ative, of the manner in which the decree has been or is t .... t actL 

being carried out, and upon the application of the At-
torney General it shall be its duty to make such investiga- · 
tion. It shall transmit to the Attorney General a report T t 

1
• 

o ran1m • 
embodying its findinrrs and recommendations as a result ftndl.,...d •

1
nd reo-to 

LJ ornmen at ona 
of any such investigation, and the report shall be made !.~.or nay OeJ>o 

public in the discretion of the commission. 
(d) Upon the direction of the President or either To investill'!'te, on diroct1oa 

House of Congress to investigate and report the facts re- ~t·h•tldHent aJo~ e1 er ouae, .. 
latin(J' to any alleged violations of the antitrust Acts 1 by leged vlolatiolll 

e of anti tl"lllt acta. 
any corporation. 

(e) Upon the application of the Attorney General to Tdo lnk?@!!tirata 
• an rna e recom-
lDVestigate and make recommendations for the readJ"ust- mend

1
a
1
tiona

1
, on, 

app cat on o 
ment of the business of any corporation alleged to be vio- Att

1
or

1
o•r oedn-era. or rea . 

lating the antitrust Acts 1 in order that the corporation Justment of bust· 
• • n .. • of alleged 

may thereafter maintain its organlzatwn, mana[J'ement violator of anti· 
e ' tru.ot actL 

and conduct of business in accordance with law. 
(f) To make public from time to time such portions of 

1 
To ma

1
kedpub-

tc. u t eeme 
the information obtained by it hereunder, except trade expedient. por-

. tlono of I nforwa-
Becrets and names of customers, a.s it shall deem expedient tlon obtained. 

1 For text of Sh~rman Act, see footnote on pp. 603-605. Aa enumerated 
ba laat pa~raph of aec. 4, of this act, aee p. 593, 
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Sec. 6. FURTHER POWERS-Continued. 

Tnmakmporta in the public interest; and to make annual and special 
to Con.: reSH, to· , • 
gether with ree· reports to the Congress and to submit therewith recom-
ommendatlona • f dd' . ll , l , d 'd f 
tor new Ieri•l•· mendatwns or a Itlona egis atwn; an to prov1 e or 
uoTo provide for the publication of its reports and decisions in such form 
publication of lh , • 
rep_ort• and de- and manner as may be best adapted for pubhc mforma-
eia•ona. , 

tlon and use. 
To_ciassifyeor- (g) From time to time to classify corporations and to 

porat1ons, a n d . 
make

1 
!"'II"" 

1
an

1
d make rules and regulations for the purpose of carrying 

regu at10n1 nc ~ 

dental to admin· out the provisions of this Act. 
!lltratlon of Act. 

T«! iovr•ti~ate (h) To investigate, from time to time, trade conditions 
tore1gn trade con· • d . h f . . h . . 
ditlona involving m an Wit oreign countnes w ere associations, corn-
toreilrn trade o! b' . . f 
Unlted states, r,. matwns, or practices of manu acturers, merchants. or 
porting to Con• d . . . 
,.... with rec- tra ers, or other conditions, may affect the foreign trade 
ommendat!ons , 
deemed advisa· of the Umted States, and to report to Congress thereon, 
ble. with such recommendations as it deems advisable. 

See. 7. SUITS IN EQUITY UNDER ANTITRUST ACTS. 
COMMISSION AS MASTER IN CHANCERY. 

~~~~!: ~·&::. SEc. 7. That in any suit in equity brought by or under 
llllsaloll. the direction of the Attorney General as provided in the 

antitrust Acts,• the court may, upon the conclusion of the 
testimony therein, if it shall be then of opinion that the 
complainant is entitled to relief, refer said suit to the 

To ueertaln • • • h · d 
and r~port au ap- comrnisswn, as a master Ill c ancery, to ascertain an 
propruote I o r m , • 
ot decree. report an appropriate form of decree therem. The com-

Commisalon to mission shall proceed upon such notice to the parties and 
proceed on no· , 
t 1 c e to parties under such rules of procedure as the court may prescribe, 
and u prescribed d h . , £ h h , 
by court. Excep· an upon t e cornmg m o sue report sue exceptwns 
tiona. Proceed· b fi d d h d' h • 1 . h wr• a• In other may e le an sue procee mgs ad m re atwn t ereto 
equity cauaea. h f • h • b as upon t e report o a master m ot er eqmty causes, ut 

court mar the court may adopt or reject such report, in whole or in 
adopt or reject h d h f h 
report tD whole part, and enter sue ecree as t e nature o t e case may 
or In part. • • • d t . m Its JU grnen reqmre. 

Sec. 8. COOPERATION OF OTHER DEPARTMENTS AND 
BUREAUS.' 

h
'l'o 'd!l !~ id•bh, SEc. 8. That the several departments and bureaus of 

• PrJ lrn:lof' y 
Po·e•ident, ree· the Government when directed by the President shall fur-
ordo, papen, and 
Information, ~d nish the commission upon its request all records papers 
to detail offlo1al1 ' 7 7 ' 
a.ud 11Wplor-. and information in their possession relating to any corpo-

ration subject to any of the provisions of this Act, and 

1 For text of Sherman Act, see footnote on pp, 603-60!5. As enumerated 
in last paragraph of sec. 4 of this act, see p, 593. 

'Provisions and penalties of sees. 6, 8, 9, and 10 of this Act made 
applicable to the jurisdiction, powers, and duties conferred and imposed 
upon the Secretary of Agriculture by sec. 402 of the " Packers and Stock· 
1a1·ds Act, 1921," approved Aug. 15, 1921, ch. 64, 42 Stat. 159. 



FEDERAL TRADE ACT. 

shall detail from time to time such officials and employees 
to the commission as he may direct. 

Sec. 9. EVIDENCE. WITNESS•ES. TESTIMONY. MAN· 
DAMUS TO ENFORCE OBEDIENCE TO ACT.'" 
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SEc. 9. That for the purposes of this Act the commis- Oommi .. ton to 
. • d 1 h • d h }} t 11 have acce"" to BlOn, Of Its U Y aut OriZe agent Or agents, S a a a documenta1·y evi-

bl • h f h f dence and ri&"bt reasona e times ave access to, or t e purpose o ex- to copy aame. 

amination, and the right to copy any documentary evi-
dence of any corporation being investigated or proceeded 
against; and the commission shall have power to require May require at-
L b h d d . f . d tendance of witY su pama t e atten ance an testimony 0 Witnesses an nesses and pro-
th d ' f 11 h d 'd 1 t' duction of evl-e pro uctwn o a sue ocumentary eVl ence re a mg dence. 
to any matter under investigation. Any members of the 
commission may sign subpoonas, and members and ex- Au b P m nu, 

' f h • • d • · h d f oatha, alllrma· nmmers o t e comnuss10n may a m1ruster oat s an n - tiono, examina-
fi t . . . t d , , d tion of witne•se•. rma wns, examine WI nesses, an receive ev1 · ence. Reception of evl-

s l d f . d h d . f deuce. uc 1 atten ance o Witnesses, an t e pro uctwn o Witnessea and 
h . . f evidence mny be 

sue documentary evidence, may be requued rom any required 1 r o !" 
l • h U . d St d • t d . 1 f a n y p I a c e ID P ace m t e mte ates, at any esigna e p ace o United Stateo. 

hearing. And in case of disobedience to a subpoona the Dloobedience to 
. • • k h 'd f t ftl U 't daoubprena. Com-comnusslOn may Invo e t e a1 o ·any cour o 1e ni e mi••ion may lu-

st , , , h d d . f . voke aid of any ates m reqmrmg t e atten ance an testimony o Wit- United Stateo 

nesses and the production of documentary evidence. court. 
Any of the district courts of the United States within In cue of con-

th . . d' . f h' h h . , , , d tumacy or dioe JUriS ICtlOn 0 W lC SUC mqmry IS Carrie on may, obedience of ou.b-
• f f 1 b b • d pama, any d••· In case o contumacy or re usa to o ey a su poona Issue t r 1 e t court In 

t , h . d , Jurisdiction ln-
0 any corporatiOn or ot er person, Issue an or er reqmr- volv~d may order 

• . b £ obe<hence, mg such corporatwn or other person to appear e ore the 
commission, or to produce documentary evidence if so 
ordered, or to give evidence touching the matter in ques- DhobedlellCI . . thereafter p u D-

tJon; and any failure to obey such order of the comt may lshable u con-

be . h f tempt. pumshed by such court as a contempt t ereo • 
Upon the application of the Attorney General of the ld:andamustrom 

U , f . . h d' DistrlctCourtaon 
mted States, at the request o the commiSSIOn, t e IS- applleatlon of 

t . . d S h ll h , . d' , Attorney General riCt courts of the Umte tates s a ave JUriS lCtiOn to enforce com-
t . . d' pliance with ~t. 
o Issue wr1ts of mandamus comman mg any person or 

corporation to comply with the provisions of this Act or 
any order of the commission made in pursuance thereof. 

The commission may order testimony to be taken by Oommluloq 
d 

, . , . . . , . ma.:r ord•r depo
eposlbon m any proceedmg or mvestlgatwn pendmg oit•ona at Wl1 

under this Act at any stage of such proceeding or investi- otqe. 

•• Provisions and penalties of sees. 6, 8, 9, and 10 ot this act made 
appllcuble to the jurlsdlctlon, powers. and duties conferred and Imposed 
upon the Secretary ot Agriculture by sec. 402 of the " Packers and Stock· 
1&rds Act, 1921," appruved AuK. HI, 1921, cb. 64, 42 Stat, 1119. 
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Sec. 9. EVIDENCE. WITNESSES. TESTIMONY. l\IAN4 
DAMUS TO ENFORCE OBEDIENCE TO ACT-Continued. 

b 
H
1
•r be taken gation. Such depositions may be taken before any per4 

1 or • penon 
deolr.nated by son desi!!Ilated by the commission and having power to 
Comuunion. L,J 

Teetlmony to administer oaths. Such testimony shall be reduced to 
:r~~~."~.d to writing by the person taking the deposition, or under his 

direction, and shall then be subscribed by the deponent. 
Appearance, Any person may be compelled to appear and depose and 

teatlmony, a n d , 
prod11et1on otto produce documentary evidence in the same manner as 
evldenee may be , , 
eompelled as In Witnesses may be compelled to appear and testify and 
proceed! nr before • • • 
Comm.i81lon. produce documentary evidence before the commiSSion as 

hereinbefore provided. 
wttn ... ten, Witnesses summoned before the commission shall be 

ume aa paid for 'd h f d il h 'd , , 
like oervlcee In pu t e same ees an m eage t at are pa1 witnesses 1n 
United Statee h f h . , 
CDW'tl. t e courts o t e Umted States, and witnesses whose 

depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. 

r!'erlml1111tt~ No person shall be excused from attending and testify 4 

t .. timolly or e¥1· • f d . d 'd b f h dence no excuaemg or rom pro ucmg ocumentary ev1 ence e ore t e 
for failure to tee- • • • b d' h b f h Wr w produce. commtsswn or m o e 1ence to t e su pcena o t e com-

mission on the ground or for the reason that the testi
mony or evidence, documentary or otherwise, required of 
him may tend to criminate him or subject him to a pen4 

But natural alty or forfeiture. But no natural person shall be prose4 

l:!'";~o~~t"e0J cutcd or subjected to any penalty or forfeiture for or on 
11'ith reopect to f t t' tte th' • matten involved. account o any rnnsac wn, rna r, or mg concernmg 

which he may testify, or produce evidence, documentary 
or otherwise, before the commission in obedience to a sub
pcena issued by it: Provided, That no natural person so 

PerJnr 7 a-testifying shall be exempt from prosecution and punish4 

eepted. ment for perjury committed in so testifying. 

Sec. 10. PENALTIES! 

ttt~•1!~re toto;:;. SEc. 10. That any person who shall neglect or refuse to 
d u a • duc

1
dumen· attend and testify, or to answer any In wful inquiry, or to 

car 7 .. v ence. 
Otofle

11
oder 

1
oubJe;ct produce documentary evidence, if in his power to do so, 

ne or mpn•· 
ewuenC, or both. in obedience to the subpcena or lawful requirement of the 

commission, shall be guilty of an offense and upon con
viction thereof by a court of competent jurisdiction shall 
lK~ punished by a fine of not less than $1,000 nor more 
than $5,000, or by imprisonment for not more than one 
year, or by both such fine and imprisonment. 

• Provision• and penaltiea of 1eca. 6, 8, 9, and 10 of this Act moade 
applicable to the jurisdiction, powera, and dutlea conferred and lmpoaed 
upon the Secretary of AgTlculture by sec. 402 of the " Packers and Stock· 
7arde Act, 1921," approved Au~. 15, 1021, ch. IH, 42 Stat. 151}, 
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Any person who shall willfully make, or cause to be P'al~~e entrtN. 
, atatementa, 81' 

made, any false entry or statement of fact m any report tampert,.. with 
• • aeeounta, record., 

required to be made under th1s Act, or who shall will- or other docu· 

fu 
mentary evidence, 

lly make, or cause to be made, any false entry in any or willful failure 
to make mtO... 

account, record, or memorandum kept by any corpora- etc., ow 

tion subject to this Act, or who shall willfully neglect or 
fail to make, or cause to be made, full, true, and cor-
rect entries in such accounts, records, or memoranda of 
all facts and transactions appertaining to the business of 
such corporation, or who shall willfully remove out of 
the jurisdiction of the United States, or willfully muti-
late, alter, or by any other means falsify any documen-
tary evidence of such corporation, or who shall willfully to w!~~t redtuoat 

refuse to submit to the commission or to any of its au- :•~ry !vi~= 
thorized agents, for the purpose of inspection and taking llllllUa .... 

copies, any documentary evidence of such corporation in 
his possession or within his control, shall be deemed 
guilty of an offense against the United States, and shall 
be subject, upon conviction in any court of the United ee~e;:,d~ne IJIIbo 

States of competent jurisdiction, to a fine of not less than h:an.onment, : 
$1,000 nor more than $5,000, or to imprisonment for a · 
term of :Qot more than three years, or to both such fine 
and imprisonment. 
If any corporation required by this Act to file any an- Fallnre of_. 

, , pora tlon to file 
nual or special report shall fail so to do w1thm the time required repon. 

fixed by the commission for filing the same, and such 
failure shall continue for thirty days after notice of such 
C.efnult, the corporation shall forfeit to the United States Fhortdt'i~.,.. tur 

eae •:r • eoa-
the sum of $100 for each and every day of the continu- tinued failure. 

ance of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall be re-
coverable in a civil suit in the name of the United States elv~r':i":'i~1•d1': 
brought in the district where the corporation has its met 1~"" cohr-

• , , , pora 100 aa 
principal office or in any distnct m whiCh 1t shall do priaciclopalb ~llloe, or a uatneM. 
business. It shall be the duty of the various district Varlouodiatrict 

, attorneys to pro .. 
attorneys, under the direction of the Attorney General eMJte tor r.ov· 

of the United States, to prosecute for the recovery of for- ery. 
feitures. The costs and expenses of such prosecution 
shall be paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer or employee of the commission who shall cttt1
1
nautborfsed 

, , 'nl genee of I n• 
mnke public.. any information obtamed by the commission formation by=· 

, , , , plo:ree of Com· 
WJthout 1ts authonty, unless d1rected by a court shall be ml .. lon punl•h· 

, , ' able b:r line or 
d(>('med gu1lty of a misdemeanor, and, upon conviction impriiOillllf!At or 

thereof, shall be punished by a fine not exceeding $5,000, bolll. 
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or by imprisonment not exceeding one year, or by fine 
and imprisonment, in the discretion of the court. 

Sec. 11. ANTITRUST ACTS AND ACT TO REGULATE 
COMMERCE. 

SEa. 11. Nothing contained in this Act shall be con· 
strued to prevent or interfere with the enforcement of 
the provisions of the antitrust Acts' or the Acts to regu
late commerce, nor shall anything contained in the Act 
be construed to alter, modify, or repeal the said antitrust 
Acts or the Acts to regulate commerce or any part or 
parts thereof . 

.Approved, September 26, 1914. 

THE CLAYTON ACT.1 

[Approved Oct. Hi, 1914.] 

[PuBLio-N o. 212-63o CoNGRESs.] 

[II. R. M057.] 

AN ACT To supplement existing laws against nnlawful restraints and 
monopolies, and for other purposes. 

See. 1. DEFINITIONS. 

Be it enacted by the Senate and Home of Representa
tives of the United States of America in Congress aa-

"Antltwu•t l d IT'\.. " • 1 " d h • • 1 d lawa." semb '.e , ~nat antitrust aws, as use erem, me u es 
the Act entitled "An Act to protect trade and commerce 
against unlawful restraints and monopolies," approved 

• For text ot Sherman Act, see footnote on pp. 603-605. As enumerated 
ln tut paragraph of sec. • of this act, see p. 1193, 

1 This net has been annotated up to July 1, 1021, and may be found, 
eo annotated, in Volume III of tile Commission's Reports. Subsequent 
reported decisions for the period covered by this and the preceding volume• 
(July 1, 1921, to Jan. 20, l!l28) nnd bearinr; on the provisions of this 
act al!'ectlng the Commission are: CanfleltJ Oil Co. v. Federal Trade 
Commislrion, 274 Fed. 1171 (see opinion set forth Ia Appendix II of Volume 
IV at p. 1142 et eeq.) ; Sinclair Refining Oo. T. Federal Trade Comm,ssiOft, 
278 Fed. 686 (ace opinion act forth in Appendix II of Volume IV at 
p. 1552 et seq.) ; Auto Ac~tvlene Light Co. T. Prest-O-lAte Co., [M., 
276 Fed. ti37; Stanr!ard Fashion Co. v. Uaqrane-Houston Co., 258 U. 8. 
346, 42 Sup. Ct. 360; United Shoe Machlnerv Corporation T. United Btate1, 
2118 U. S. 451, •2 Sup. Ct. 363; Aluminum Co. of America T. Federal Tradtl 
Oommioslon, 284 Fed. 401 lace opinion BPt forth In Appendix II of Volume 
V at p. 1129 et seq.) ; Standard Oil of N.J. et al, v. Federal Trade Commis
cion, 282 Fed. 81 (ace opinion BPt forth In Appendix II of Volume V at p. 
114:.! et seq.) ; Federal Trade Commission T. Curtis Publlsloing Oo., 260 U. 8. 
1168 (see opinion ael forth in Appendix II of Volume Vat p, 1199 et seq.); 
Jfenllen Co. v, Federal Trade Commiuioll, 288 Fed. 774 (see opinion and 
deCI6Ion set forth In Appendix II of Volume VI at p. !179 et seq.) ; Federal 
Trade Oommlaston T. Sinclair Refining Co. et al., 261 U. 8. 463 (see opln· 
ton 11nd clecl~lon SPt fortb in Appendix II of Volume VI at p. 1187 et seq.) ; 
B. B. Pea1·~nll ButtP.r Co., 202 FPd. 720 (sPe opinion and dPcl•lna Ret forth 
In AppPntHx II of Volume VI at p. 605 t't seq. l ; A. B. Dick Co. v. Pullf!r, 
8 F. (:lei) 303; National BiocuU Co. et al. T. Federal Trade Oommud(llt, 
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July seeond, eighteen hundred and ninety 1 ; sections 
seventy-three to seventy-seven, inclusive, of an Act en· 
titled "An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes," of August 
twenty-seventh, eighteen hundred and ninety-four; an 
Act entitled "An Act to amend sections seventy-three 
and seventy-six of the Act of August twenty-seventh, 
eighteen hundred and ninety-four, entitled 'An Act to 
reduce taxation, to provide revenue for the Government, 
299 ~d. 738 (see opinion nnd decision set forth In Appendix II of Volume 
VII at page 603 et seq.); .Aluminum Co. of .America v. Federal Tn•d• 
Conmllsaion, 299 Fed. 361 (aee opinion and decision set forth In Appen11lx 
li of Volume VII at page 618 et seq.) ; Western Meat Oo. v. Federal Trade 
CommMB«>n, 1 J:i'. (2d) 95 (aee opinion and decision set forth In Appen!IIX 
II of Volume VIII at pnge 589) ; Bvttet"kk Co. et al. v. Federal Tra<l4 
Com.m4.smu-n, 4 F. (2d) 910 (ooe opinion n.nd deci~lon Bet forth In Ao!l<'nllix 
II of Volume VIII at page 602) : 8. 8. Kresue co. v. Cl>ampion Spa•·k Plug 
Co., 8 ~·. (2d) 415; b'wl(t .& Co. v. P&leral Tra.lk Comm18R-ion. 8 1:<'. (2ul 
Mli (Ree opinion and decision &l!t forth In Appendix II of Vol\Ime VIII 
at page 616) ; Western Meat Co. T. Federal 2'rade CQoUI.flhs~n. 4 II'. (2d) 
22a (see opinion and decision set forth In Appendix II of Volume VIII at 
Page 623) : Federal 'l'rade commlaBion v. Thatc'"her Man'U{acturlng Co., 
li 1?, (2d) 615 (see opinion and decision set forth In Appendix II o! Volume 
IX at page tl31) : Parker v. Xew l!lnulanr/. Oil Corporation( 8 F. (2d) 39:.!. 
418; Th~ Q. R. B. Mu8lO Co. v. F. T. 0., 12 F. (2d) 730 see opinion and 
d~ciRiou set forth In Appendix II ot VoiUJue X at page U83) ; General 
Inve•tment Co. v. N. Y. V. R. Co., 271 U. S. 228; Ca>mecticut Tel. rf: El. 
Co. v. Au.tomoti?'e Eqrtifl'ment Co., 14 F. (2d) 9!'i7, 967, 91l9 et Ret].; 
Continental Securiti& Co. v. Jlf. C. R. Oo., 16 F. (2d) 378; f'edflral 'l'rarl.~ 
COf!lmisBion v. Western Meat Co. et al., 272 U. S. 554 (see opinion and 
1~'<:1Nion set forth Jn Ap{lendix II of this volume at page 629) ; and Ge11eral 
n"estment Co. v. N. Y. C. R. Co., 23 l•'. (Zdl 822. 
It should be noted In connection with this lnw-

1 '.rhat the so-called Shipping Board Act (sec. 15, ch. 451, 64th Cong., 
91: sess., 39 Stat. 728 734) provides th11.t "every agreement, modiflca.tion, 

or canct>llatlon lawful under this section shall be excepted !rom the pro
VIsions of the Act approved July 2, 1890, entitled 'An Act to protect trade 
and commerce agalnRt unlawful restraints and monopolies,' and amend· 
!Dents and acta supplementnrr thereto • • • " ; 
St1'hat the jurisdiction of the Commission IR limited by the " PackPrs and 

ock;vards Act, 1921," approved Aug. 15, 1921, cb. 64, 42 Stat. 159, sec. 
406 of said Aei: providlnr that "on-and after ·the enactment of this Act 
and so long at It remains In effect the Federal Trade Commission shall 
huve no power or jurisdiction so far as relating to any matter which by 
this Act Is made lubJect to the jurisdiction of the Secretary [of Avtcul
ture], except in casc·a In which, befru·e the enactment of this Act, complaint 
;ns bl'en served under act'. 5 of the Act en titled 'An Act to cren te a Federal 

rade Commission, to define Ita powers and duties, and for other pur· 
Poaea,• approved Sept, 2U, 1914, or under aec. 11 of the Act, entitled 'Au 
.A.ct to aupplement exlstlne Ia ws against unlawful nstralnts and monopo
ltles, Bud tor other purposes,' approved October 15, 11114, and except when 
he Secretary of Agriculture, In the exercise o! his dutlea hereunder, shall 

l'equest of the snld ~'edernl Trade Cowmb~lon that it make lnvCIItlgatlons 
and report In any caae": and 

That by the last paragraph of aec. 407 of the Transportation Act, ap. 
Proved l<'eb. 28, 1920, ch. 91, 41 Stat. 456 at 482, tbe provi~ions of the 
Clayton Act and of all other restraints or prohibitions, State or Federal, 
~e made lunppllcable to carriers, In 10 fnr as the provi~Jona of the aection 

QUestion, which relate to dlviHion ot tralllc, acquiBI.tlon by a carrier of 
tontrol of ether ·c:arrien and cousolidatloa o! railroad system• or railroads 
are concerned. • 

That Public No. 146, Sixty-seventh Congress, approved Feb. 18, 1922 (42 
~tat. S8ij), permits, aubject to the provision& set forth, associations of pro
ll ucera of ngrlcyltural prodncta for the purpose of .. preparing for market, 
u ~Udllug, and marketing In interstate and foreign comwerce auch prod
Af 8 k ~ • •." (~Pe also, In this J!('neral connection, the Cooperative 
hnar etlng Act, approved July 2, 1926, 44 Stat. 803, and the llmltatl<nl 
Acrsed In connection wtth the appropriations !or enforcing tbe Sherman 

1 as set tortb In the following note.) 
Ia Tbe Sherman Act (26 Stat. 209), which, as a matter of convenience 
to Printed ht>rewlth. Whlle the Act Itself has not !Jeeu amt·nued (layln" 
th one side proviAions of other laws, as above note!l, limiting tlu• scope 
ore~fiot), a~proprlatlons for the J)(>partruent or Justice for the enforcement 
.,08 % ant truHt laws for the tlscai yeurs 192()-1928, Inclusive (·U Stat 
13 St 1 :Stat. 9~2. 41 Stat. 1411, 4~ ~tut. 613, 42 i:itar. lUSU, ~a Stat "'Hi. 
Ung at. 10:!7, and 44 Stat. 3-l3 nnd 1194, respectively), were wade co11: 

ent uvon no put ot the moneys being- · 

G03 
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and for other purposes,'" approved February twelfth, 
nineteen hundred and thirteen; and also this Act. 

"Commerce." "Commerce," as used herein, means trade or com
merce among the several States and with foreign nations, 
or between the District of Columbia or any Territory of 
the United States and any State, Territory, or foreign 
nation, or between any insular possessions or other places 
under the jurisdiction of the United States, or between 
any such' possession or place and any State or Territory 
of the United States or the District of Columbia or any 
foreign nation, or within the District of Columbia or any 
Territory or any insular possession or other place under 
the jurisdiction of the United States: Provided, That 
nothing in this Act contained shall apply to the Philip-
pine Islands. 

"PerlaD • 
J)er.14.UJI." 

The word "person " or " persons " wherever used in 
this Act shall be deemed to include corporations and as
sociations existing under or authorized by the laws of 

"Spent in the prosecution of any orga.niza.tlon or 1ndividua.l for entering 
Into any combination or agreement having in view the increasing of wages, 
ahortenlng of boura, or bettering the conditions of labor, or for any act 
done In furtherance thereof, not in itself unlawful: Provided furfher, That 
no part ot this appropriation shall be expended for the prosecution of 
producers of farm products and associations of farmers who cooperate 
ud organise ln all elfort to and for the purpoM to obtain and malntalll 
a fair and reasonable prlee tor their produeta." 

'l'be aet, omlttlns the uaual formal "Be U ~tell," ete., follows: 
COHTIU.CTII, COWBIII.lTIOHS, Jn'C,, Jlil llZST&AiliiT OJ' T&.t.DII ILLEGAL, 

I!IIICTIO!f 1. Blvei'J eontraet, eomblnatlon In the form of tru1t or otb~r
W'Ie, or eonspllaey, In restraint of trade or eommeree among the ~~everal 
Bt11tea, or with foreign nations, la hereby declared to be filegal. Every 
peuou wbo 1ball malre any aueb eontract or eng1.4re In an:r sueh eomblna· 
tlon or eonapirac;r, ahall be deemed guUty of a misdemeanor, and, on eon· 
netlon thereof, aball be punished by fine not exeeedlng fin thouaand 
dollan, or by Imprisonment not ezceedlng one :rear, or by both ll&id 
punlahment8, 1n the dl1eretlon ol the c:ourt. 

~OH WOifOPOLIBiliiQ ft.U>II op1urr or WIIDIIWIIANO&-PIIIfAL'l'l', 

I!IIIC. 2. :m.err perBO!l who shall monopollza, or attempt to monopollsP, 
or combine or eonsplle with any other person or per1ona, to monopolize 
an:r part of the trade or c:ommeree among the BeYeral States, or with tor· 
e11r11 nat1on1, 1hall be de4\med rulltJ ot a misdemeanor, and, on c:onvictton 
thereof, shall be punished b;r line 11ot exceeding !lYe thonaand dollara, or 
b7 lmprlaonment not exeeedlns one ;rear, or by both aald punishments, ln 
the dlacretton of the eonrt. 
eolllallil.lTIOHB Ilil Hall!TO&IIIB 011 DIBTDlC'1' or COLUHBU. ILLIIGAL-PUALT'I, 

BIIC, a. Ever:r c:ontract, eomblnatloD In form of trnst er other'wtae, or 
eonaplrae;r, In restraint of trede or c:ommerce In any Territory of the 
United Btatea or of the Dlatrlet of Colnmobla, or In reatralmt of trade or 
eommerea between an:r auch Terrltoi'J and another, or between an:r aueh 
Territory or Ten1tor1H ud an:r State or State& or the District et Colum· 
bla, or with foreign natlona, or between the District of Columbia and any 
State or Btatea or foreip natlon1, Is bereb:r declared lllepl. E'vel'J per· 
1011 who llhall make an:r aueh eontract or engage In &!17 aueh eomblnatloa 
or eonap!raey, ahall be deemed guilty ot a misdemeanor, aad, on conYlctlon 
thereof, 1ball be punished by fine not exceeding live thousand dollara, or 
'117 lmprl1onment not ueeedlns one ;rear, or b:r both aala punlahmeu.ta. 1.8 
the dlaeretloa of the eourt. 
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either the United States, the laws of any of the Terri-
tories, the laws of any State, or the laws of any foreign 
country. 

Sec. 2. PRICE DISCRIMINATION." 

SEc. 2. That it shall be unlawful for any person en- Unlawtuhrhm 
ga d . . h f h . h eft'ect may be to ge m commerce, m t e course o sue commerce, e1t eraubatantlall;r 
di tJ • d' 1 d' • • t • • bet lenen eompeh-rec y or m Irect y to Iscnmma e In pnce ween tlon or tend to 

different purchasers of commodities, which commodities~te a moDC>po 

are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Celum-
bia or any insular possession or other place under the 
j11risdiction of the United States, where the effect of such 
discrimination may be to substantially lessen competi-
tion or tend to create a monopoly in any line of com-

It shall be the duty of the several district attorneys of the United Statea. 
In their respective districts, under the direction of the Attorney General. 
to Institute proceeding• In equity to prevent and restrain such violations.. 
Such proceeding& may be by way ot petition setting forth the case and 
Praying that such violation shall be enjoined or otherwise prohibited. 
When the parties complained of shall have been duly notified of such 
PPtltlon the court shall proceed, as soon as may be, to the hearing and 
determination of the case ; and pending such petition and before ftnal 
decree, the court may at 8 ny time make such temporacy re.stralnln~ order 
or prohibition u 1hall be deemed just In the premises. 

ADDITIONAL PARTIES. 

S~>.c. li. Whenever It shall appear to the court before which any procePd
lng under section four of this act may be pending, that tbe ends of justice 
require that other parties should be brought before the court, the court 
may cause them to be summoned, whether they reside In tbe district In 
Which the court Ia held or not ; and 1111bpceaaa to that end may be sern4 
lu any district by the marshal thereof. 

, li'ORB'!l!TURID 01!1' PROPICBTY, 

Smc. 6. Any property owned under any contract or by any combination, 
or pursu11nt to any conspiracy (and being the subject thereof) mentioned 
In section one of this act, and being In the course of transportation from 
one State to another, or to a foreign country, shall be forfeited to the 
United States, and may be seized and condemned by like proceedings 11 

those provided by law tor the forfeiture, seizure, and condemnation ot 
Property Imported Into the United States contrary to law. 

SUIT-&ZCQVJI&Y, 

!!me, 7. Any perso12 who shall be Injured In his business or property by 
any other person or corporation by reason of anything forbidden or d• 
clnred unlawful by thla act, may sue therefor In any circuit court ot 
the United States, In the district 1n which the defendant resides or Ia 
found, without respect to the amount In controversy, and shall recover 
threefold the damages by him sustained, and the costa ot ault, ln~ludln• 
a reasonable attorney's tee. 

"PJI;B80N" Oa "PIDR80NB" DUINJID. 

B!lc, 8. That the word "per110n," or "persons, .. wherever used In thll 
act shall bt' deemed to Include corporations and assocllltlons enstlng under 
Clr authorized by the laws of either thO! United States, the laws of any of 
tbe Territories, the IRWI ot any State or the laws ot any foreign country. 

1 On provision a of tbe Shipping Board Act, Packers and Stockyards Act. 
1921, and Transportlltlon Act, limiting the 1cope of the Clayton Act Ia 
cer*'\la casea, 1ee footnote on p. 603. 
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Sec. 2. PRICE DISCRil\IINATION--contlnued. 

llut pmnf••1~1· merce · Provided That nothinO' herein contained shall It b""cd on <hf- • l 1:> 

fer•~ce In grade, prevent discrimination in price between purchasers of quality, or quan-
tity, or '" oell!ng commodities on account of differences in the grade or trant:~portatlon ' 
co•t. or If made quality or quantity of the commodity sold or that makes to meet competl- l ' 

tion, aud only due allowance for difference in the cost of selling or 
transportation, or discrimination in price in the same or 
different communities made in good faith to meet com-

1 
Vl"!ldor maty •e- petition: And provided further, That nothing herein con-

P.Ct own cus orn-
ero .If not In re-tained shall prevent persons en craO'ed in selling goods, 
ltramt of trade, - b b 

wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in re
straint of trade. 

Sec. 3. TYING OR EXCLUSIVE LEASES, SAL'ES OR CON· 
TRACTS.• .l 

.~~~1":!..;1 b'~·~ SEc. 3. Tl;at it shall be unlawful for any person en· 
•uhotanthllr"ao-ed in commerce in the course of such commerce to J .. aea competl- h e. 1 1 

tiou. lease or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or 
resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
or fix a price charged therefor, or discount from, or re
bate upon, such price, on the condition, agreement or un
derstanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, mcrchnp.dise, machinery, 
supplies or other commodities of a competitor or com
petitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such con<lition, agree
ment or understanding may be to substantially lessen 
competition or tend to create a monopoly in any line of 
commerce. 

See. 4. VIOLATION OF ANTITRUST LAWS-DAl\IAJ]ES 
TO PERSON INJURED. 

u:.'t~';'t~l:.~l':. SEc. 4. That any person who shall be injured in his busi
~~~~~~o':r.-~.;0~~ ness or property by reason of anything forbidden in the 
d~magea, Incl_url- antitrust laws 1 may sue therefor in any district court lng C<lllt of ami 

of the United States in the district in which the defend-
J~.nt resides or is found or has an agent, without respect 

• On provisions of the Shipping Board Act, I'acl:ers and Stockyards Act, 
1921, and Transportation Act, limiting the scope of the Clnyton Act In 
certain cases, see footnote on p. 603, 

• For text of Sherman Act, see footnot() on pp. 603-605. AI £>numerated 
ln Clayton Act, see first paragraph thereof on p. 602. 
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to the amount in controversy, and shall recover threefold 
the damages by him sustained, and the cost of suit, in
cluding a reasonable attorney's fee. 

See. 5. PROCEEDINGS BY OR IN BEHALF OF UNITED 
STATES UNDER ANTITRUST LAWS. FINAL JUDGMENTS 
OR DECREES THEREIN AS EVIDENCE IN PRIVATE LITI· 
GATION. INSTITUTION THEREOF AS SUSPENDING 
STATUTE OF LIMITATIONS. 
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SEc. 5. That a final judgment or decree hereafter ren- Prfm• , ... :em· 
d d , . . . . . drnce a g a i n • t 

<.>re m any cnmmal prosecutiOn or m any smt or pro- • am~ rlef•n<~•nt 

d . , . f f h U , ln pnvate llhga· cee mg m eqmty brought by or on behal o t e mted tion. 

States under the antitrust' laws to the effect that a de-
fendant has violated said laws shall be prima facie evi-
dence against such defendant in any suit or proceeding 
brought by any other party against such defendant under 
said laws as to all matters respecting which said judg-
ment or decree would be an estoppel as between the 
parties thereto: Provided, This section shall not apply to co,.ent Ju<l~t-

. d d d b £ . ment• or d<ue,.. consent JU gments or ecrees entere e ore any test!- excepted. 

rnony has been taken: Provided further, This section shall 
not apply to consent judgments or decrees rendered in 
criminal proceedings or suits in equity, now pending, in 
which ~he taking of testimony has been commenced but 
l1as not been concluded, provided such judgments or de-
crees are rendered before any further testimony is taken. 

'Vhenever any suit or proceeding in equity or criminal R n n n In g of 
. . . . d s .t .. tute or limifa· prosecutiOn lS instJtuted by the Umte tates to prevent, tiono With re· 

. , , f h . •rect to private restram or punish vwlatwns of any o t e antitrust laws, rights •usprn<l•d 

tl , f J' , , , f pending proerod· 1e runnmg of the statute o ImitatiOns m respect o in~r by the United 

h , h :f , , , d 'd States under auti· eac and every private r1g t o action ansmg un er sai trust Jawo. 

laws and based in whole or in part on any matter com-
plained oi in said suit or proceeding shall be suspended 
during the pendency thereof. 

· See. 6. LABOR OF HUMAN BEINGS NOT A COl\IMODITY 
OR ARTIC!.E OF COMMERCE. 

SEc. 6. That the labor of a human being is not a com- Labor, agnrol-
• , • tural, or hnrtl-

modlty or article of commerce. N othmg con tamed in the cul~ural orgAn!· 
, , , zabono and th~1r 

antitrust laWS I Shall be COnStrued tO forb1d the eXIStence members, OTgM• 
• • , lzed for mutual 

and operation of labor arrrlcultural, or horticultural or- h•li> and without 
, 7 "' capJtal otock, not 

gamzations, instituted for the purposes of mutual help, afJected by anti· 
trulrt laww wit!\ 

and not havinO' capital stock or conducted :for profit or TesP.""! to thrir 
., ' Je~ntJmate obo 

to·forbid or restrain individual members of such organi- jecta. 

zations from lawfully carrying out the legitimate objects 

• For· text ot Sherman Act, see footnote on pp. 603-605. As enumerated 
In Clayton Act, see first paragraph thereof on p. 602. 
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See. 6. LABOR OF HU.l\fAN BEINGS NOT A C01<1MODITY 
OR ARTICLE OF COMMERCE-Continued. 

thereof; nor shall such organizations, or the membeNI 
thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust 
laws. 

See. 7. ACQUISITION BY CORPORATION OF STOCK OR 
OTHER SHARE CAPITAL OF OTH'ER CORPORATION OR 
CORPORATIONS.' ' 

~ftrth••Penfl'Oh.~· SEc. 7. That no corporation engaged in commerce shall ration. ro ,,.. · 
!ted wherto• effecbt acquire, directly or indirectly, the whole or any part of 
may be IU • 

•tAntia'.'>: l ... •nthe stock or other share capital of another corporation en
compettt.on. re-
stmln commerce, ga ... ed also in commerce, where the effect of such acquisior tend to create 0 

a. monopoiJ'. tion may be to substantially lessen competition between 
the corporation whose stock is so acquired and the cor
poration making the acquisition, or to restrain such com
merce in any section or community, or tend to create a 
monopoly of any line of commerce. 

ot~'.t;"':O~;'o~~~ No corporation shall acquire, directly or indirectly, the 
tiono. Prohibit· whole or any part of the stock or other share capital of 
ed where effect 
!"t!~t~~~Y tole:~ two or more corporations engaged in commerce where 
competition, re- the effect of such acquisition or the use of such stock by 
atrain commerce, ' 
t>r tend to

1 
create the voting or granting of proxies or otherwise, may be 

a monopo y. 
to substantially lessen competition between such corpora-
tions, or any of them, whose stock or other share capital 
il' so acquired, or to restrain such commerce in any sec
tion or community, or tend to create a monopoly of any 
line of commerce. 

Purc~aoe ll<llely This section shall not apply to corporations purchas-
f o r mv01tment . . 
ucepted. ing such stock solely for mvestment and not usmg the 

same by voting or otherwise to bring about, or in attempt
ing to bring about, the substantial lessening of competi
tion. Nor shall anything contained in this section pre
vent a corporation engaged in commerce from causing the 

r~n:n•t1011 ot formation of subsidiary corporations for the actual 
anb.,dJary corpo· . f . , d' .

1 
f , ntion• tor lm· carrymg on o theu Imme 1ate a w ul busmess, or the mediate I a w f u I . . . 

buslne .. aJoo a· natural and legitimate branches or extensiOns thereof, or 
oepted. from owning and holding all or a part of the stock of 

such subsidiary corporations, when the effect of such for
mation is not to substantially lessen competition. 

'On provisions ol the Shipping Board Act, I'ackera and Stockyards Act, 
1921, and Transportation Act, limiting the scope ol the Clayton .Act In 
certain cases, see tootnote on p. 603. 

It should be noted also that corporations for export trade are excepted 
from the provisions ot this 1ect1on. (See p. 626, sec. 3.) 
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Nor shall anything herein contained be construed to . Common ""r-
h'b' . . r•er• ":reephd pro 1 It any common carrier subJect to the laws to regu- with retere,_ t• 

} te f 'd' . h branch or tap n commerce rom ai mg m t e construction of 11 n eo whm no 

b , aubatantlal oom-
ranches or short lmes so located as to become feeders to petitio~~o 

the main line of the company so aiding in such construc-
tion or from acquiring or owning all or any part of the 
stock of such branch lines, nor to prevent any such com-
mon carrier from acquiring and owning all or any part 
of the stock of a branch or short line constructed by an 
independent company where there is no substantial com-
petition between the company owning the branch 'line so 
constructed and the company owning the main line a.c· 
quiring the property or an interest therein, nor to prevent 
such common carrier from extending any of its lines 
through the medium of the acquisition of stock or other· 
lVise of any other such common carrier where there is no 
substantial competition between the company extending 
its lines and the company whose stock, property, or an 
interest therein is so acquired. 

Nothing eonta.ined in this section shall be held to afi'ecther!:~;!~~~:':.~~~ 
or impair any right heretofore legally acquired: Pro- ~lr,;~lred 11o& 

'Vided, That nothing in this section shall be held or con-
strued to authorize or make lawful anything heretofore 
prohibited or made illegal by the antitrust laws,• nor to 
exempt any person from the penal provisions thereof or 
the civil remedies therein provided. . 

See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
.AND DIRECTORS OF OTHER CORPORATIONS." 

SEC. 8. That from and after two years from the date Not to une 

f more tban one 
o the approval of this Act no person shall at the same ltank, _banii:J.nc u-

• aoci1 bon. or truat 
time be a director or other officer or employee of more COJ~!pany if de· 
th , . , poa•ta, capital, 

an one bank bankmg assOCiatiOn or trust company wrplua, and un· 
, 7 , dIvIded proftta 

orgaruzed or operating under the laws of the Umted a~rrOJrate over 

St . . . I I ,s,ooo,ooo. 
ates, e1ther of which has deposits, capita , surp us, and 

undivided profits aggregating more than $5,000,000; ana 
tl.o private banker or person who is a director in any bank 

'For teit of Sherman Act, see footnote on pp, 603-605. As enumerated 
Ill Clayton Aet, see first paragraph thereof on p, 602. 

1 By the last paragraph of the Act of Sept. 7, 1916, amending the 
Federal Reserve Act, ch. 461, 39 Stat. 752 at 756, it Is provided that 
the provisions of sec. 8 shall not apply to "A director or other officer, 
agent or employee of any member bank" who may, "with the approval 
or the Federal Reserve Board be a director or other officer, agent or 
employl!e ot any" bank or .corporation, "chartered or Incorporated under 
the lawa or the United Statea or ot an1 State thereof, and princlpallJ 
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Sec. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COl\IPA· 
NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Contd. 

or trust company, organized and operating under the 
laws of a State, having deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000, shall 
be eligible to be a director in any bank or banking asso
ciation organized or operating under the laws of the 

d.~~:.~~~!'bilitrunited States. The eligibility of a director, officer, or 
employee under the foregoing provisions shall be deter· 
mined by the average amount of deposits, capital, sur· 
plus, and undivided profits as shown in the official state
ments of such bank, banking association, or trust company 
filed as provided by law during the fiscal year next pre
ceding the date set for the annual election of directors, 
and when a director, officer, or employee has been elected 
or selected in accordance with the provisions of this Act 
it shall be lawful for him to continue as such for one 
year thereafter under said election or employment. 

Not to uru No bank, banking association or trust company, organ ... 
m o r e than one . . . 
bMnlr., banking .... Ized or operatmg under the laws of the Umted States, 
IOCilltton, or tru~t • • • • 
cornpan,y located 1D any City or lDCOrporated town or VIllage of more than In city or lncor· . . 
por•ted town ortwo hundred thousand mhabitants, as shown by the last village of more . . . 
than 2oo,oo() In· precedmg decenmal census of the Umted States, shall 
W.uit .. uts. h d' h ffi 1 , ave as a 1rector or ot er o cer or emp oyee any private 

banker or any director or other officer or employee of any 
other bank, banking association or trust company located 

savings bank•
1 
in t1a.e same place : Provided, That nothing in this section without capita . 

(ohm) otock ex· shall apply to mutual savmgs banks not having a capital cepted. 
stock represented by shares: Provided further, That a 

w b ~ r e 
1
entlredirector or other officer or employee of such bank, bankin~ 

1 to c" o one ~ 

bani<, etc., owned association, or trust company may be a director or other 
by atockholden 
or other, allo u· officer or employee of not more than one other bank or 
eeptod. 

trust Company organized under the laws of the United 
States or any State where the entire capital stock of one 
i~ owned by stockholders in the other: .And provided fur
ther, That nothing contained in this section shall forbid 

rngaged In International or foreign banking, or banking In a dependency 
or Insular possession of the United States," In the capital stock or which 
such member bank may have Invested under the eondlttona and circum· 
1tnnces set rorth In the Act. 

On provisions of the Shipping Board Act, Packers and Stoekyards Act, 
1921, and Transportation Act, Jlmltlng the scope or tbe Chl.)'tOD. Act Ia 
ee1·taln cases, see footnote gn p .. 603. · 



CLAYTON ACT. 611 

a director of class A of a Federal reserve bank as defined Cia .. l IIi rector 
, ' ot Fcdel"~l 1·e•erve 
ut the Federal Reserve Act from bein cr an officer orb an k excepted 

• b ~d 

director or both an officer and director in one member . 
b 

, Pr~vate banker 
:mk : And provided further, That notlung in this Act or otllcer, etc., or 
I . . . . member bank, or 

s lall prohibit any pnvate banker or any officer, director cl&BB A direc~or 
' may aerve. WJth 

or employee of any member bank or class A director of conoent ol Fed· era! Iteaerve 
n Federal reserve bank, who shall first procure the consent lloard, not more . . than two other 
of the Federal Reserve Board which board lS hereby au-b;mks, etc., where 

, . . . ' . no oubstantial 
thorized, at Its d1scretwn, to grant, withhold, or revoke competition. 
such consent, from being an officer, director, or employee 
of not more than two other banks, banking associations, 
or trust companies, whether organized under the laws of 
the United States or any State, if such other bank, bank-
ing association, or trust company is not in substantial 
competition with such banker or member bank. 

The consent of the Federal Reserve Board may be pro- Conoent may be 
aecure-d hefore aD-

CUred before the person applying therefor has been P~icant elected 
d~rector. 

elected as a class A director of a Federal reserve bank or · 
as a director of any member bank.10 

That from and after two years from the date of the Not to aene 
two or more pres· 

approval of this Act no person at the same time shall be ently or pr~vious ly com petmg 
a director in any two or more corporations any one ofcor.porations it ' cap1tal, aurplua, 
which has capital surplus and undivided profits au!!Te- and undivided , , bo protlta argregate 
?ating more than $1,000,000, engaged in _whole or ~n part ::'~~~ 0 ~h0a.n :~4 
m commerce other than banks banlnncr assoetabons ellmtnat!on or 

' 1 b lcompetlbonby 
trust companies and common carriers subJ' ect to the Act a!freement ~ould VIOlate antltru4 
to regulate commerce approved February fourth, Jaw._ 

eighteen hundred and eighty-seven, if such corporations 
are or shall have been theretofore, by virtue of their busi. 
ness and location of operation, competitors, so that the 
elimination of competition by agreement between them 
would constitute a violation of any of the provisions of 
e.ny of the antitrust laws.11 The eligibility of a director d~~i~~~billtr 
under the foregoing provision shall be determined by the 
aggregate amount of the capital, surplus, and undivided 
profits, exclusive of dividends declared but not paid to 
stockholders, at the end of the fiscal year of said corpora· 
tion next preceding the election of directors, and when a 
director has been elected in aecordance with the provi-
sions of this Act it shall be lawful for him to continue as 
such for one year thereafter. 

'"The part of the section Immediately Preceding beginning with, ".tnl 
Pt'tlvlded further, That nothing In this Act" to this point, amendment& 
made by act May 111, 1916, ch. 120, and act May 26, 1920, ch. 206. · 

u For text Q! Sherman Act, see footnote on pp, 603-60o. As enwnerat.:d 
In Clayton At-t, see first paragraph thereof on p. 60.2. 

65133u-ao-voL 11--40 
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See. 8. DIRECTORS, OFFICERS, OR EMPLOYEES OF 
BANKS, BANKING ASSOCIATIONS, OR TRUST COMPA· 
:NIES OPERATING UNDER LAWS OF UNITED STATES 
AND DIRECTORS OF OTHER CORPORATIONS-Contd. 

ti!~'!11 '~>~~1!! When any person elected or chosen as a director or 
:b. ..,~c~: :! officer or selected as an employee of any bank or other 
,eu~ corporation subject to the provisions of this Act is eligible 

at the time. of his election or selection to act for such bank 
or other corporation in such capacity his eligibility to act 
in such capacity shall not be affected and he shall not 
become or be deemed amenable to any of the provisions 
hereof by reason of any change in the affairs of such 
bank or other corporation from whatsoever cause, 
whether specifically excepted by any of the provisions 
hereof or not, until the expiration of one year from· the 
date of his election or employment. 

See. 9. WILLFUL MISAPPLICATION, EMBEZZLEMENT, 
ETC., OF MONEYS, FUNDS, ETC., OF COMMON CARRIER 
A FELONY. 

SEC. 9. Every president, director, officer or manager of 
any firm, association or corporation engaged in com· 
merce as a common carrier, who embezzles, steals, abstracts 
or willfully misapplies, or willfully permits to be misap· 
plied, any of the moneys, funds, credits, securities, prop· 
erty or assets of such firm, association or corporation, 
arising or accruing from, or used in, such commerce, in 
whole or in part, or willfully or knowingly converts the 
same to his own use or to the use of another, shall be 
deemed guilty of a felony and upon conviction shall be 

Peaatt,., ftne, fined not less than $500 or confined in the penitentiary 
er lmprlloomeot, 
or both. not less than one year nor more than ten years, or both, 

in the discretion of the court. 
Mar r.roooeu~ Prosecutions hereunder may be in the district court of 

ln diotr ct couco , , • • 
•' united seabtsthe Umted States for the d1stnct wherem the offense may 
for diatrict w ere 
olleD.M commit· have been committed. 
kdjuriadtctloo ot That nothing in this section shall be held to take away 
State court• n~ • • th • • d" t" f th rt f th 1 allected. Their or 1mpa1r e JUrlS 1c 10n o e cou s o e severa 
i!~~~e:!'c:ubo~ States under the laws thereof; and a judgment of convic
wewuler. tion or acquittal on the merits under the laws of any 

State shall be a bar to any prosecution hereunder for the 
18llle act or acts. 
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See. 10. LIMITATIONS UPON DEALINGS AND CON· 
TRACTS OF COMl\fON CARRIERS. 
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SEc. 10. That after two years from the approval of Deallnra In • 
th• A , , eurltles, ete., and 

IS ct no common carrier en "aged m commerce shall eontr~cts for ~n· 
h · , , 0 , otructton or matn• 

ave any dealings m secunties, supphes or other articles~nance,agrrogat· 
f lnll' more than 

0 commerce, or shall make or have any contracts for '6o,ooo a year to 
, , , be by bid In case 

construction or mamtenance of any kmd, to the amount director, etc .•. of 

f . common earner, 
o more than $50,000, in the aggregate, m any one year, a1110 director, etc., ' h . of other party or 
Wit another corporation, firm, partnership or association has a aubsta~tlal 

h . , In ter .. t there>. a. 
"' en the said common carrier shall have upon 1ts board 
of directors or as its president, manager or as its pur. 
chasing or selling officer, or agent in the particular trans. 
action, any person who is at the same time a director, 
manager, or purchasing or selling officer of, or who has 
any substantial interest in, such other corporation, firm, 
Partnership or association, unless and except such pur· 
chases shall be made from, or such dealings shall be with, 
the bidder whose bid is the most favorable to such com- Blddi~r to he 

• , • comp~tlt1ve under 
mon carrier to be ascertained by competitive bid din" regulations pr,. 1 o scrtbed by later• 
Under regulations to be prescribed by rule or otherwise by c•tateml Commerce 'h . om solon, and 
t e Interstate Commerce Commission. No b1d shall be to a •hdo.. namee 

, . an a dreese1 of 
received unless the name and address of the b1dder or the bidder, ofllcera, 

names and addresses of the officers, directors and general 
lllanagers thereof, if the bidder be a corporation, or of 
the members, if it be a partnership or firm, be given with 
the bid. 

etc. 

Any person who shall, directly or indirectly, do or P entia tty fnr 
preven nr or at-

attempt to do anythino to prevent anyone from bidding tempting to pre-
o vent free and fair 

or shall do any act to prevent free and fair competition l.ld':lr~ltlon t.a 

among the bidders or those desiring to bid shall be pun. nc 
ished as pr~cribed in this section in the case of an officer 
or director. 

Every such common carrier having any such transac· rtearrt ier ~1 re-t. , , po ran•"" 0111 
IOns or makinu any such purchases shall wtthm thirty herl!Under to 1 ... 

d o • teratateCom. 
ays after makin" the same file w1th the Interstate Com- m

1
erce ~ 

"' 10~ 
merce Commission a full and detailed statement of the 
transaction showing the manner of the competitive bid
ding, who were the bidders, and the names and addresses 
of the directors and officers of the corporations and the 
members of the firm or partnership bidding; and when-
ever the said commission shall, after investigation or Comt m

1
1nl

1 
en

1 
to 

h , repor v o at on1, 
earmg have reason to believe that the law has been and Ita own Bnd
• ' lng1 t<t Attor., 

Violated in and about the said purchases or transactions Geaeral. 

i~ shall transmit all papers and documents and its own 
l'Jews or findings regarding the transaction to the 
Attorney General 
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ACTS ADMINISTERED BY THE COMMISSION. 

Sec. 10. I~ ll\IIT AT 10 N S GPON DEALINGS AND CON· 
TRACTS OF COMMON CARRIERS-Continued. 

,,,~J;~~~:::.~~r;.~ If any common carrier shall violate this section it shall 
~~r~"'dr:;!t;Y~1~: be fined not exceeding $25,000; and every such director, 
Pte., .1" ~io!!Ltion arrent manarrer or officer thereof who shall have know-
of th11 sectwn. 1:> ' 1:> 

P•nalty. 

ingly voted for or directed the act constituting such vio-
lation or who shall have aided or abetted in such viola
tion shall be deemed guilty of a misdemeanor and shall 
bb fined not exceeding $5,000, or confined in jail not ex
ceeding one year, or both, in the discretion of the court. 

E!Tectfve date Th ff t' d t d fte h' h th . . ext.•~d•d to Jan. e e ec IVe a e on an a r w 1c e provisions 
1

• 
1921

• of section 10 of the Act entitled "An Act to supplement 
existing laws against unlawful restraints and monopolies, 
and for other purposes," approved October fifteenth, 

Exc•pt .. to nineteen hundred and fourteen, shall become and -be 
e!<>rporation• nr· ff • • h b d f d d d d J fi g~nized after Jan. e ectlve IS ere y e erre an exten e to nnuary rst, 
12

' ma. nineteen hundred and twenty-one~ Provided, That such 
extension shall not apply in the case of any corporation 
organized after January twelfth, nineteen hundred and 
eighteen.12 

Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 l'tl P LAIN T S, FINDINGS, AND ORDERS. APPEALS. 
SERVICE.'" 

~~~;;~~~~on.;~ SEc. 11. That authority to enforce compliance with 
f~~ble vested sections two, three, seven and eight of this Act by the per

Intersta~ Co':"· sons respectively subject thereto is hereby vested: in the 
rnerce Comm>•· , • , 
•ion; Interstate Commerce CommiSSIOn where applicable to 

Fedora! Re•orvecommon carriers, in the Federal Reserve Board where ap
Board; and plicable to banks, banking associations and trust com-

Federal Trade • d • h F d ] T d C ' ' h Commission. pames, an 1n t e e era ra e omm1sswn w ere ap-
plicable to all other character of commerce, to be exer
cised as follows : 

Commls•tnn ~>r \Vhenever the commission or board vested with J'uris
lt 11 a r d to l""ue 
~mplalnt lf

1 
b
8
o- diction thereof shall have reason to believe that any 

lteve• eeca. , , • 
7, or 8 vlolattd, person is violating or has VIOlated any of the provisions 
and 1erv~ eame 
.,..h ith. notlee of of sections two, three, seven and eight of this Act, it shall 
N.nn~ on re-

opondent or de- issue and serve upon such person a complaint stating its 
tendant. 

charges in that respect, and containing a notice o£ a hear-
ing upon a day and at a place therein fixed at least thirty 
days after the service of said complaint. The person so 

u Above paragraph, sec. 501 ot the Transportation Act, Feb. 28, 1920, 
eb. 91, 41 Stat. 456 at 499. 

"'On provisions ot the Shipping Board Act, Packer& and Stockyard~ .,ct. 
1921, and Transportation Act, !lmltlne the 1cope •f the Clayton .let ill 
eert11ln cast's, see footnotl! on p. 603. 
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complained of shall have the right to appear at the place Re•~ondent to 
, . have r1ght to Rp-

ar,d hme so fixed and show cause why an order should pear and • how 

not be entered by the commission or board requiring such cauae, etc. 

person to ce.ase and desist from the violation of the law 
so charged in said complaint. Any person may make ap- In tenon~ I"" 

1
• , may be permitted 

p tcatwn, and upon good cause shown may be allowed for soot! cau10, 

by the commission or board, to intervene and appear in 
said proceeding by counsel or in person. The testimony t T~anscript or 
• ~tlmony to be 
m any such proceeding shall be reduced to writing and llle<l. 

filed in the office of the commission or board. If upon 
8Uch hearinr1 the COmmission Or board as the Case may be 1'! case of vl.o· 

t:> 1 llatJon eommJa· 
shall be of the opinion that any of the provisions of said sionk or ~oatt rd ta ma e Wl"J en re-
sections have been or are beina violated, it shall make a port •tatding find· 

~ 1ngs, an to is· 
report in writing in which it shall state its findings as to sue and serve or-der to cease and 
the facts and shall issue and cause to be served on such a~lat on respoud-

' eut. 
person an order requiring such person to cease and desist 
from such violations, and divest itself of the stock held 
or rid itself of the directors chosen contrary to the pro
visions of sections seven and eight of this Act, if any 

. there be, in the manner and within the time fixed by said 
order. Until a transcript of the record in such hearinrr Commt••ion or o board may mod-
shall have been filed in a circuit court of appeals of the,!!~ ordaet asid.el .... or t!r unt1 
trnited States as hereinafter provided the commission tranacript of ree· 

, ' ord llled In Cir-

or board may at any time, upon such notice and in such ~~~~?"urt of Apo 

manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it under this section. · 

If such person fails or neglects to obey such order o:f bidn. ,. •• of dt• 
o e 1ence of Ita 

the commission or board while the same is in effect, the o_rder, beommia-
sJon or oar d 

commission or board may apply to the circuit court of may apply toCir· 
cult Court of Ap-

appeals of the United States, within any circuit where peals for entorce-
• • • ment ot Its order, 

the violation complained of was or 1s bemg committed or and file transcript 

where such person resides or carrieb on business, for the 
enforcement of its order, and shall certify and file with 
its application a transcript of the entire record in the 
proceeding, including all the testimony talcen and the 

of record. 

report and order of the commission or board. Upon such <!anrt to eauae 
• • • • notJCo tbcrMf to 

fihng of the apphcabon and transcnpt the court shall be aerved on re
•pondel)t and to 

cause notice thereof to be served upon such person and h a v • power to 
, • • rnter decree at-

thereupon shall have junsdtetwn of the proceeding and ~rmin.-, mod.ify. 
• • • 1ng, or oettJnlf 

of the questton determmed the rem, and shall have power" • Ide order of 
• commfnl'>n or 

to make and enter upon the pleadmgs, testimony, and board. 

proceedings set forth in such transcript a decree affirm-
ing, modifying, or setting aside the order of the commis-
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Sec. 11. JURISDICTION TO ENFORCE COMPLIANCE. 
C 0 M PLAINT$, FINDINGS, AND ORDERS. APPEALS. 
SERVICE-Continued. 

Find
1

in_g• ofsion or board. The findings of the commission or board 
comm IIIOB or 
t>oard eoncluslv~ as to the facts if supported by testimony shall be con-
if supported by ! ' 

t .. ttmony. elusive. If either party shall apply to the court for leave 
In.troductton of to adduce additional evidence and shall show to the sat-additional m· ' 

de!'cedmay be P•u•· isfaction of the court that such additional evidence is mrtte on app · 
eation. and show· material and that there were reasonable grounds for the lng of reuonable 
ground for failure failure to adduce such evidence in the proceeding before to adduce there. 
totore. the commission or board, the court may order such addi-

tional evidence to be taken before the commission or 
board and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 

L-endmmt .. ton kn•seem proper. The commission or board may modify its 
DUir may rna e . 
new or modified findinvs as to the facts or make new findin<:rs by reason llndinoro by rea· t:> · ' t:> ' 

10a tbereot. of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by testi
mony, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 

de:~~~bl~··~ order, with the return of such additional evidence. The 
review uponth<!ft"• J"ud<rment and decree of the court shall be final, except tiorar!, but o er· t:> · 

wioe llnal. that the same shall be subject to review by the Supreme 
Court upon certiorari as provided in section two hundred 
and. forty of the Judicial Code. 

P•tttton by ,.. Any party required by such order of the commission or 
:Pi'~<l,:'"10,.re, r~ board to cease and desist from a violation charged may 
eeaae and deaist. obtain a review of such order in said circuit ·court of ap

peals by filing in the court a written petition praying that 
the order of the commission or board be set aside. A 

To hum·ed on copy of such petition shall be forthwith served upon the 
tC:.~~~·:,.1:i 0°b. commission or board, and thereupon the commission or 
thereupon to oer· board forthwith shall certify and file in the court a tlfy and llle tran· 

~"S.~ ::uJ.eeord transcript of the record as hereinbefore provided. Upon 
the filing of the transcript the court shall have the same 

Junadtctfon of J"urisdiction to affirm set aside or modify the order of the Oourt of Appeal• ' ' 
:ti~nu ~;a:~: commission or board as in the case of an application by 
mi,.ion or board the commission or board for the enforcement of its order and ~mml01lon'1 1 

or hoard:• find· and the findings: of the commission or board as to the I D r I llmilarl:r 
conclusive. facts, if supported by testimony, shall in like manner be 

conclusive. 
Juriadtction of The jurisdiction of the circuit court of appeals of the 

~trt of Appeall 
n.chlliva. United States to enforce, set aside, or modify orders of 

the commission or board shall be exclusive. 
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Such proceedings in the circuit court of appeals shall h Proeee<t.!_~· to· 
• ave pr"'..,..ence 

be gl ven precedence over other cases pending therein, and over other caaea, 
and to be expe-

shall be in every. way expedited. No order of the com- dited. 

mission or board or the J'udgment of the court to enforce Liability under 
antitrust act. not 

the same shall in any wise relieve or absolve any person atrected. 

from any liability under the antitrust Acts.u 
Complaints, orders, and other processes of the commis-

1
S•rv

1
1ce of, com-

• maaonaor 
S1on or board under this section may be served by any- b1o1• 1

r d' •dcom-
P a n s, or e r 1, 

one duly authorized by the commission or board, either and other proc-
ess ... 

(a) by delivering a copy thereof to the person to be Peraonal; or 

served, or to a member of the partnership to be served, 
or to the president, secret11.ry, or other executive officer 
or a director of the corporation to be served; or (b) by 1At o t ftc e or 

• • p a c e of buai-
leaving a copy thereof at the prmc1pal office or place ofneoa; or 

business of such person; or (c) by registering and mail- B
1
r rerlstered 

rna l. 
ing a copy thereof addressed to such person at his princi-
pal ofiic.e or place of business. The verified return by the f Verified ret.urD 

o penon aerv1nr. 
person so serving said complaint, order, or other process •

111
nd return poot. 

• • • o ce recel pt, 
settmg forth the manner of said service shall be proof proof of llel'\'14». 

of the same, and the return post-office receipt for said 
complaint, order, or other process registered and mailed 
as aforesaid shall be proof of the service of the same. 

See. 12. PLACE OF PROCEEDINGS UNDER ANTITRUST 
LAWS. SERVICE OF PROCESS. 

SEc. 12. That any suit, action, or proceeding under the b Pr1oc~lngma,. • , e nat1tuted or 
anbtrust laWS H against a COrporatiOn may be brought Pdlroceaa aerved Ia 

• • • • • • • , , • strict of "'hich 
not only Ill the JUdiCial d1str1ct whereof 1t lS an mhablt-e

1
ohrpobratlon an 

, • • , , n a ltant or 
ant, but also m any d1str1ct wherem 1t may be found or "'beherever It ma1 

• folW4. 
transacts business; and all process m such cases may be 
served in the district of which it is an inhabitant, or 
wherever it may be found. 

See.13. SUBP<ENAS FOR WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
.ANTITRUST LAWS. 

SEC. 13. That in any suit, action, or proceeding brought 
by or on behalf of the United States subpamas for wit-. 
nesses who are required to attend a court of the United 

. States in any judicial district in any c~e, civil or crimi-

.. For ted ot Sherman Act, see footnote on pp. 603-605. For Antitrust 
Acts u enumerated 1u Clqton Act. - 11rst par~ph thereof on p. 60~ 



618 ACTS ADMIN CSTERED B"Y THIJ COMMISSION. 

Sec. 13. SUBP<ENAS FOrt WITNESSES IN PROCEEDINGS 
BY OR ON BEHALF OF THE UNITED STATES UNDER 
ANTITRUST· LA WS-Cont1nued. 

May n_,n Into nal arising under the antitrust laws 11 may run into any 
any distnct, but ' 
p~rmt.sioa ofother district· Provided That in civil cases no writ of trtal court neceo· • ! 

r,rr ,.!j~~!:f U:: sub peen a shall issue for witnesses living out of the dis
out .. r district trict in which the court is held at a greater distance than and more than 
100 mile~~ dlatant. one hundred miles from the. place of holding the same 

without the permission of the trial court being first had 
upon proper application and cause shown. 

Sec. U. VIOLATION BY CORPORATION OF PENAL 
PROVISIONS OF ANTITRUST ·LAWS. 

th.?t 8o~i'n~1v~~ SEC. 14. That whenever a corporation shall violate any 
!!r~i~oro, o!ll- of the penal provisions of the antitrust laws,t• such viola

tion shall de deemed to be also that of the individual di
rectors, officers, or agents of such corporation who shall 
have authorized, ordered, or done any of the acts consti-

.l mlldemeanor. t' • h 1 • h • 1 t' d h • 1 tu mg m w o e or m part sue VIO a wn, an sue VIo a-
Penalty, tlution shall be deemed a misdemeanor, and upon conviction or Imprisonment, . 

or botla. therefor of any such director, officer, or agent he shall be 
punished by a fine of not exceeding $5,000 or by impris
onment for not exceeding one year, or by both, in the dis
cretion of the court. 

See. 15. JURISDICTION OF UNITED STATES DISTRICT 
COURTS TO PREVENT AND RESTRAIN VIOLATIONS OF 
THIS ACT. 

SEc. 15. That the several district courts of the United 
States are hereby invested with jurisdiction to prevent 

a~~:.•tr:.~d.:tto.J: and restrain violations of this Act, and it shall be the 
rection of Attor· duty of the several district attorneys of the United States ney O..neral, to ' 
Institute proceed· in their respective districts under the direction of the 
~~ ' 

Proceedlar•Attorney General, to institute proceedings in equity to 
may be by way • • 
ot petition aet· prevent and restrain such vwlatwns. Such proceedin"s tinr f o r t h the • t:> 
case, etc. may be by way of petition settmg forth the case and pray-

Aft d in2' that such violation shall be enjoined or otherwise pro-er ue no- ...... 
tlce, cd otu rht to hibited. When the parties complained of shall have been 
f,rocee o car-
ngiand detennl•duly notified of such petition, the court shall proceed, as nat on u aoon u 

may be. soon as may be, to the hearing and determination of the 
u~·:f~1t!t!~case; and pending such petition, and before final decree, 
proceeding Oourt the court may at any time make such temporary restrainmay make tem· 
porary restrain· ina- order or prohibition as shall be deemed J'ust in the In'!' order or pro- 1:> 

b.ibitioA. premises. 'Vhenever it shall appear to the court before 
which any such proceeding may be pending that the ends 

11 For text ot Sherman Act, see footnote on pp. 603-605. For Antitrust 
Acta as enumerated in Clayton Act, see tlrlit pa.ral{l'allh thereof on p, 602. 
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ol justice require that other parties should be brought m~:;m~th'e~·· •;;:: 

before the court, the court may cause them to be sum- tie~. 
moned whether they reside in the district in which the 
court is held or not, and subpcenas to that end may be 
served in any district by the marshal thereof. 

See. 16. INJUNCfiVE RELIEF AGAINST THREATENED 
LOSS BY VIOLATION OF ANTITRUST LAWS. 

SEc. 16. That any person, firm, corporation, or associa- o P • B to an1 

tion shall be entitled to sue for and have injunctive relief. ~~,..~~;:erm.;.,e.!'.li: 
, • • , • , • 'ti01111 and princl· 
In any court of the Umted States havm(J' JUnsdiCbon plea~· oth~r in· 

o junetwe rehe! by 
OVer the parties, against threatened loss or damage by a cou~ of equity 

, , , , aga,not thrPot-
TlolatiOn of the antitrust laws 16 includm(J' sectwns two en.~dcondnctthat 

' 1:> ' will cause lou or 
three, seven and eight of this Act, when and under the damag-e. 

s~me conditions and principles as injunctive relief against 
threatened conduct that will cause loss or damage is 
granted by courts of equity, under the rules governing 
such proceedings, and upon the execution of proper bond iuP~1 1mina"' ,,. nc• on may Is· 
against damages for an injunction improvidently granted b~':.dup.",:'d P:b'.;.!~ 
and a showing that the danger of irreparable loss or dam- lnr. 

age is immediate, a preliminary injunction may issue: 
Provided, That nothing herein contained shall be con-

8 
But t1 n I ted 

• tateo alone may 
str•ued to entitle any person, firm, corporatwn, or associ- •.ue to_r in.func· 

• • • • , t1ve relief ag•inot 
at1on, except the United States, to brmg smt m eqmty for comb_mon carrier 
, , , su Ject to Act to 
InJunctive relief against any coinmon earner subject to Regulate Com-

th 
, merce, 

e provisiOns of the Act to regulate commerce approved 
February fourth, eighteen hundred and eighty-seven, in 
respect of any matter subject to the regulation, supervi
sion, or other jurisdiction of the Interstate Commerce 
Commission. 

See. 17. PRELIMINARY INJUNCfiONS. TEMPORARY 
RF:STRAINING ORDERS • 

. SEc. 17. That no preliminary injunction shall be issued . No prellmina..,. 

Without notice to the opposite party. ~':1::. with· 

No temporary restraining order shall be granted with- No temporary 

out notice to the opposite party unless it shall clearly r~~~.~~~~ ~de! 
appear from specific facts shown by affidavit or by the ~~Ji'!.~~ 1°~d ;j;: 
verified bill that immediate and irreparable injury, loss, ~~Pj~~Je lnju..,. 

or damage will result to the applicant before notice can 
be served and a hearing had thereon. Every such tern- Tempora..,. re-
p • . d h ll be • d d . h straining order orary restrammg or er s a m orse Wlt the date to •how date and 
and hour of issuance, shall be forthwith filed in the ~~~r~fu!;:':tc.~~e
elerk's office and entered of record, shall define the in-

11 For text of Sherman Act, see footnote on pp. 603-605. For Antitrust 
4cte aa enumerated in Clayton Act, see llrst paragraph thereof on p. 602. 
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Sec. 17. PRELIMINARY INJUNCTIONS. TEMPOr.ARY 
RESTRAINING ORDERS--Continued. 

jury and state why it is irreparable and why the order 
·was granted without notice, and shall by its terms expire 
within such time after entry, not to exceed ten days, as 
the court or judge may fix, unless within the time so fixed 
the order is extended for a like period for good cause 
shown, and the reasons for such extension shall be entered 

tt 
If wt

1 
tbout bo-t of reco.:d. In case a temporary restrainint! order shall 

ee, uuance o ~ 

preut~tn&ryto lben· Le granted without notice in the contingency specified, 
june lOD 

~:f;0: p:!.ib~! the matter of the issuance of a preliminary injunction 
IIIDIJiell&. shall be set down for a hearing at the earliest possible 

time and shall take precedence of all matters except older 
matters of the same character; and when the same comes 
up for hearing the party obtaining the temporary re· 
sttaining order shall proceed with the application for a 
preliminary injunction, and if he does not do so the court 
shall dissolve the temporary restraining order. Upon 

Oppoolte d~rty two days' notice to the party obtaining such temporary 
may move JMIO~ · 

Iutton or modi· restraining order the opposite party may appear and 
tlcatlon on two 
ur•' DOttce. move the dissolution or modification of the order, and in 

that event the court or judge shall proceed to hear and 
determine the motion as expeditiously as the ends of jus
tice may require . 

... ~ee,. 2Coeadot Ju· Section two hundred and sixty-three of an Act entitled 
u1e1a e re-
pealed. "An Act to codify, revise, and amend the laws relating to 

the judiciary," approved March third, nineteen hundred 
and eleven, is hereby repealed. 

see. tea bot Nothing in this section contained shall be deemed to 
aftected. 

alter, repeal, or amend section two hundred and sixty-
six of an Act entitled "An Act to codify, revise, and 
amend the laws relating to the judiciary," approved 
March third, nineteen hundred and eleven. 

Sec. 18. NO RESTRAINING ORDER OR INTERLOCUTORY 
ORDER OF INJUNCTION WITHOUT GIVING SECURITY. 

'"l.':tfnt :!:.P're SEc. ~8. That, excep~ a.s otherwise ~rovided in section 
et thio act. 16 of this Act, no restrammg order or mterlocutory order 

of injunction shall issue, except upon the giving of secur
ity by the applicant in such sum as the court or judge 
rnay deem proper, conditioned upon the payment of such 
costs and damages as may be incurred or suffered by any 
party who may be found to have been wrongfully en
joined or restrained thereby. 
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See. 19. ORDERS OF INJUNCI'ION OR RESTRAINING 
ORDERS-REQUIREMENTS. 

621 

SEc. 19. That every order of injunction or restrainin(J' Must ..t tortll 
o reasona, be &pe-

Order shall set forth the reasons for the issuance of the ciflc, and deacriLe 
acts to 1M ,. 

same, shall be specific in terms, and shall describe in rea- •tralDCd. 

sonable detail, and not by reference to the bill of com-
plaint or other document, the act or acts sought to be 
restrained, and shall be binding only upon the parties to Blndt,nr on!, 

on part es to BUi" 
the suit, their officers, agents, servants, employees, and their olllcera, etc. 

attorneys, or those in active concert or participating with 
them, and who shall, by personal service or otherwise, 
have received actual notice of the same. 

Sec. 20. RESTRAINING ORDERS OR INJUNCI'IONS BE
TWEEN AN 'EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF EMPLOYMENT. 

SEc. 20. That no restraining order or injunction shall 
be granted by any court of the United States, or a judge 
or the judges thereof, in any case beh\len an employer 
and employees, or between employers and employees, or 
between employees, or between persons employed and 
persons seeking employment, involving, or growing out 
of, a dispute concerning tenus or conditions of employ-
ntent, unless necessary to prevent irreparable injury to Not to haue 

• unleoa necessa.., 
property, or to a property right, of the party making the to prevent irrep· 

• • • • • • • arable Injury. 
applicatiOn, for whiCh mJury the1r Is no adequate remedy 
at law, and such property or property right must be Threatened 

d 'b . . . . h 1. . h' h property or prop. escn ed with parhculanty m t e app Icatwn, w 1c berty ri&-ht• mllllt 
• e deacrlbed wltla 

nmst be in writing and sworn to by the applicant or by particulont,.. 

his agent or attorney. 
And no such restraining order or in]' unction shall pro- Not to prohibit 

hi any penoon or per· 
bit any person or persons whether sin(J'ly or in concert oona trom term!-

' 1:::> I natlntr any rela· 
from terminatin a any relation of employment, or from tion of employ-

o m e n t , recom• 
ceasing to perform any work or labor or from recom- mendintr othera 

' b7 p e a e e f u I 
mending, advising, or persuading others by peaceful ::-na 10 to ·.lo, 

ru.eans so to do; oc from attending at any place where 
any such person or persons may lawfully be, for the pur-
~ose of peacefully obtaining or comunicating informa-
tion, or from peacefully persuading any person to work 
or to abstain from working; or from ceasing to patronize 
or to employ any party to such dispute, or from recom-
ru.ending, advising, or persuading others by peaceful and 
la.wful means so to do; or from paying or giving to, or 
\'lnthholding from, any person engaged in such dispute, 
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See. 20. RESTRAINING ORDERS OR INJUNCTIONS BE· 
TWEEN AN EMPLOYER AND EMPLOYEES, EMPLOYERS 
AND EMPLOYEES, ETC., INVOLVING OR GROWING OUT 
OF TERMS OR CONDITIONS OF EMPLOYMENT--Contd. 

any strike benefits or other moneys or things of value; 
or from peaceably assembling in a lawful manner, and 
for lawful purposes ; or from doing any act or thing 
which might lawfully be done in the absence of such dis-

1 
Ath1:t

1
• lj)ecltledh pute by any party thereto; nor shall any of the acts speci-

n s paragrap • 
oot to be ~<msid· fied in this para!Traph be considered or held to be vwla-
ered vlolatJono of b 

anr. law or the tions of any law of the United States. 
Un1ted St.atea. 

Sec. 2L DISOBEDIENCE OF ANY LAWFUL WRIT, 
PROCESS,- ETC., OF ANY UNITED STATES DISTRICT 
COURT, OR ANY DISTRICT OF COLUMBIA COURT. 

SEc. 21. That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or command 
of any district court of the United States or any court of 
the District of Columbia by doing any act or thing 
therein, or thereby forbidden to be done by him, if the 

It act ~one also act or thin rr so done by him be of such character as to con-
a crunnl&l OJ- o 
fen.., ~nder laws stitute also a criminal offense under any statute of the 
of Umted States 
orb. obf Stat~tt ldn United States, or under the laws of any State in which 
w JC comm1 e , 
perdsond to b.• ptro- the act was committed, shall be proceeded against for his 
cee- e agatns a1 
h~•einafter pro- said contempt as hereinafter provided. 
tlld.J. 

Sec. 22. RULE TO SHOW CAUSE OR ARREST. • TRIAL. 
PENALTIES. 

SEc. 22. That whenever it shall be made to appear to 
any district court or judge thereof, or to any judge 
therein sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, or 
by information filed by any district attorney, that there 
i.~ reasonable ground to believe that any person has been 

ma~o?~u~rrJl~f~ guilty of such contempt, the court or judge thereof, or 
~~or~o":u~ha~~~ any judge therein sitting, may issue a rule requiring the 
~~~~~~!t. not Le said person so charged to show cause upon a day certain 

why he should not be punished therefor, which rule, to
gether with a copy of the affidavit or information, shall 
be served upon the person charged,•with sufficient prompt
ness to enable him to prepare for and make return to the 
order at the time fixed therein. If upon or· by such re-

Trial u alleged turn, in the judgment of the court, the alleged contempt 
contempt not suf· , • • 
ftciently purred bP not sufficiently purged, a tnal shall be directed at a 
by returD. • , 

time and place fixed by the coutt: Pro'vided1 howe't'er, 
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That if the accused beinoo a natural person fail or refuse Fanure of nat-
' o ' ural person to 

to make return fu the rule tO show CaUSe an attachment make return .. At· 
• ' tachment &(&IDA 

may ISsue against his person to compel an answer, and in penon. 

case of his. continued failure or refusal, or if for any 
n•ason it be impracticable to dispose of the matter on the 
rt•turn day, he may be required to give reasonable bail 
for his attendance at the trial and his submission to the 
final judgment of the court. Where the accused is a body rat:. "~:7acfm':t 
corporate an attachment for the sequestration of its for oeque.trat!on , of Its property. 
property may be issued upon like refusal or failure to 
answer. 

In all cases within the purview of this Act such trial by ~~~rt ~~; u~ 
niay be by the court or upon demand of the accused by on demand of ao· 

• ' 1 ' eused, b1 JW7. 
a Jury; in which latter event the court may impanel a 
jury from the jurors then in attendance, or the court or 
the judge thereof in chambers may cause a sufficient num-
hH of jurors to be selected and summoned, as provided by 
law, to attend at the time and place of trial, at which time 
a.jury shall be selected and impaneled as upon a trial for 1 Trlatl to -t· . orm o prac 1ce 
misdemeanor • and such trial shall conform as near as In criminal ca~eo 

1 ' prosecuted by In· 
ntay be to the practice in criminal CltSeS prosecuted by ~iotment. or upon , 1 wformat1on. 
ll1dictment or upon information. 

If the accused be found guilty, judgment shall be en-
tered accordin(J'ly prescribinoo the punishment, either by P

1
ena.lty, fine 

o ' o or mpr1sonment, 
fine or imprisonment, or both, in the discretion of the or both. 

court. Such fine shall be paid to the United States or to un~f: 8~[~. ~~ 
the complainant or other party inJ'ured by the act con- complainant or 

• • • other party In· 
sbtutmg the contempt, or may, where more than one IS so~~!:~· n!L~d 
dama(J'ed be divided or apportioned amonoo them as the per!"'n, fine to o ' . o Un1ted States not 
court may direct, but in no case shall the fine to be paid to exceed $l,ooo. 
t0 the United States exceed, in case the accused is a 
natural person, the sum of $1,000, nor shall such impris-
Oilment exceed the term of six months: Provided, That in 
any case the court or a 3'udcre thereof may, for good cause Court cr judge 

h may dlapenoe 
slwwn by affidavit or proof taken in open court or before with rule and f., 

• ' • au e attachment 
such Judge and filed with the papers m the case, dispense for arreot. 

with the rule to show cause, and may issue an attachment 
for the arrest of the person charged with contempt; in 
'\\·hich event such person, when arrested, shall be brou(J'ht Accu•NI to be 

b . o brought before 
{•fore such court or a judge thereof Without unnecessary judge promptly 

d 1 
, . . and admitted to 

e ay and shall be admitted to bail m a reasonable penalty ball. Procl'l'd· 

f , h I n i 1 thereafter 
or Ius appearance to answer tot e charge or for trial for oame as If rule 

tj . had laaue4, 
le contempt; and thereafter the proceedmgs shall be the 

sume as provided herein in case the rule had issued in the 
first instance. 
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See. 23. EVIDENCE. APPEALS. 

""~~r~;:::=: •• r:~ SEc. 23. That the evidence taken upon the trial of any 
bill of exceptfooa. persons so accused may be preserved by bill of exceptions, 
• 1~!:~·n~ P :·~and any judgment of conviction may be reviewed upon 
wrltoterror. writ of error in all respects as now provided by law in 

criminal cases, and may be affirmed, reversed, or modified 
wr?tr:on!~}'.:~as justice may require. Upon the granting of such writ 
cutlon, an of error, execution of judgment shall be stayed, and the 
_ .~.~cused to ~1• accused, if thereby sentenced to imprisonment, shall be ....... tted to b11 • • , , 

admitted .to ba1l m such reasonable sum as may be re-
quired by the court, or by any justice, or any judge of 
any district court of the United States or any court of 
the District of Columbia. 

See. 24. CASES OF CONTEMPT NOT SPECIFICALLY EM· 
BRACED IN SEC. 21 NOT AFFECTED. 

Committed Ia SEo. 24. That nothing herein contained shall be con-or near preeencto 
of court, or strued to relate to contempts committed in the presence 

'

ID dlsobe
1
dtence

1 1 
of the court, or so near thereto as to obstruct the adminis-

o anr aw u . 
wr
1 

It 
1
or prot~ tration of J'ustice, nor to contempts committed in dis-

n 1u t or ac 1on 
~r u:Jt!d s~:~~ obedience of any lawful writ, process, order, rule, decree, 

or command entered in any suit or action brought or 
And other cues prosecuted in the name of or on behalf of the United not In sec. 21. I 1 
Punhhed In States, but the same, and all other cases of contempt not 

conformity with. 'fi l b d • h' • f h' prevailinr uoarea speC! Ca ly em race Wlt lD section twenty-one 0 t 18 
at law aDd in A b • h d • f • h 1 equitr. ct, may e pums e m con orm1ty tot e usages at aw 

and in equity now prevailing. 

See. 25. PROCEEDINGS FOR CONTEMPT. LIMITATIONS. 

Must be tnstl· SEc. 25. That no proceeding for contempt shall be in-· 
tuted within one , d . l b . h' 
yeu. shtute agamst any person un ess egun w1t m one year 

Not a bar to from the date of the act complained of; nor shall any 
criminal proaecu· d' b b , , } , f tfoo. such procee mg e a ar to any cr1mma prosecution or 

P~ndtnr pro· the same act or acts; but nothing herein contained shall 
ceedmr• DOt af· d' . d' h . 
lected. affect any procee mgs m contempt pen mg at t e t1me 

of the passage of this Act. 

See. 26. INVALIDITY OF ANY CLAUSE, SENTENCE, ETC., 
NOT TO 11\IP AIR REMAINDER OF ACT. 

SEo. 26. If any clause, sentence, paragraph, or part of 
this Act shall, for any reason, be adjudged by o.ny court 
of competent jurisdiction to be invalid, such judgment 

Bat to be eon· shall not affect, impair, or invalidate the remainder 
lned to clause, f b fi d • • • h 1 ll!nt~nce. ~te.. dl· therco , ut shall be con ne m 1ts operatwn to t e c a use, 
netlT lavolved. h h f d' 1 • 1 d . sentence, paragrap , or part t ereo 1rect y mvo ve 1n 

the controversy in which such judgment shall have been 
rendered. 

Approved, October 15, 1914. 



ACTS ADIIIINISTERED BY THE COMMISSION. 

WEBB ACT.1 

[Approved Apr. 10, 1911!.) 

[PUBLic-No. 126-65TR CoNGRESs.] 

[H. R. 2316.] 

.lN ACT To promote e:rport trade, and for other purp011eL 

Sec. 1. DEFINITIONS. 

625 

Be it enacted by tM Senate and HOU8e of Repreaenta
tives of tM United S6ate. of Amerka in Oongres as-
Btml>led, That the words "export trade " wherever used in "Export trade." 

this Act mean solely trade or commerce in goods, wares, 
or merchandise exported, or in the course of being ex-
ported from the United States or any Territory thereof 
to any foreign nation; but the words" export trade" shall 
not be deemed to include the production, manufacture, or 
selling for consumP,tion or for resale, within the United 
States or any Territory thereof, of such goods, wares, or 
merchandise, or any act in the course of such production, 
manufacture, or selling for consumption or for resale. 

That the words "trade within the United States" t h·: Tri1~ fi~'= 
wherever used in this Act mean trade or commerce among stat••·" 
the se\·eral States or in any Territory of the United 
States, or in the District of Columbia, or between any 
such Territory and another, or between any such Terri-
tory or Territories and any State or States or the District 
or Columbia, or between the District of Columbia and any 
State or States. 

That the word "Association " wherever used in this "Aasoctatton." 

Act means any corporation or combination, by contract 
or otherwise, of two or more persons, partnerships, or 
corporations. 

Sec. 2. ASSOCIATION FOR OR AGREEMENT OR ACT 
MADE OR DON•E IN COURSE OF EXPORT TRADE-STATUS 
UNDER SHERMAN ANTITRUST LAW. 

SEC. 2. That nothing contained in the Act entitled "An m~::'f',~tl::r.~ 
A . ~~~ct to protect trade and commerce agamst unlawful re- gared In e:w:port 

t . t d }' , d J l d . h trade 10lely. s ram s an monopo 1es, approve u y secon , e1g teen 
hundred and ninety,• shall be construed as declaring to 
be illegal an association entered into for the sole purpose 
of engaging in export trade and actually engaged solely in 

1 Wltb the exception of a reference thereto In tbe case of UnHetl Btatee 
'· l'nfle4 State• Steel Corporation, 251 U. B. f17 at f33, and In Elll Parttl 
IAI~ar, 27f Fed. 160 at 171, this act appears as :ret neither to have beea 
lnt"oh·ed In nor referred to In any report~d rASP, 

1 For te:w:t of Bberman J.et, aee footnote on pp. 603-{105. 
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Sec, 2. ASSOCIATION FOR OR AGREEMENT OR ACI' 
MADE OR DONE IN COURSE OF EXPORT TRADE
STATUS UNDER SHERMAN ANTITRUST LAW-Continued. 

""~o~c:~r1!m;:~ such export trade, or an agreement made or act done in 
·!~d:eo~rr'~f! th! the course of export trade by such association, provided 
Unit~d states, or such association aureement or act is not in restraint of 
of the ex p or t ! o ' 
trade of »ny do· trade within the United States and is not in restraint of 
mestlc competi· ' 
t..r, and the export trade of any domestic competitor of such as-

Itsuch assocla· sociation · And prot•ided further That such association tfon doeo not • ' 
artificially or In· does not either in the United States or elsewhere enter tentlonally en· ! , 

~:;:,': ~~. ~;P~b. into any agreement, understanding, or conspiracy, or do 
:.::~W?lon~-~~ any act which artificially or intentionally enhances or de
re•traln .trade In presses prices within the United States of commodities rommodJtl"' ol 
cia., exported. of the class exported by such association, or which sub-

stantially lessens competition within the United States 
or otherwise restrains trade therein. 

Sec. 3. ACQUISITION BY EXPORT TRADE CORPORATION 
OF STOCK OR CAPITAL OF OTHER CORPORATION. 

SEc. 3. That nothing contained in section seven of the 
Act entitled "An Act to supplement existing laws against 

,..LawtuiActunder unlawful restraints and monopolies, and for other pur-
.... ayton un· 
leu etrect may be r,oses," approved October fifteenth, nineteen hundred 
to restrain tr11de ~· 

or oub.tantlally and fourteen a shall be construed to forbid the acquisi-
)eosen eompetl· ' 
tuf o nd 

8
wtltt h f n tion or ownership by any corporation of the whole or any 

mte a es. . 
part of the stock or other capital of nny corporation 
organized solely for the purpose of engaging in export 
trade, and actually engaged solely in such export trade, 
unless the effect of such acquisition or ownership may be 
to restrain trade or substantially lessen competition 
ll·ithin the United States. 

See. (, FEDERAL TRADE COMMISSION ACI' EXTENDED 
TO EXPORT TRADE COMPETITORS. 

SEc. 4. That the prohibition against "unfair methods 
of competition" and the remedies provided for enforcing 
said prohibition contained in the Act entitled "An Act to 
create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 
twenty-sixth, nineteen hundred and fourteen,~ shall be 
construed as extending to unfair methods of competition 
used in export trade against competitors engaged in ex-

• See GOnte, p. 602 et &eflo • See ~U~te, p. li89 et seq. 
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port trade, even though the acts constituting such unfair • .!"~: ... ~~~ 
methods are done without the territorial J'urisdiction of done withou~ t~r· rltorial junsd!c-
the United Sates. ~:.t! o1 uuited 

See. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA· 
TIONS UNDER THIS ACf. PENALTIES FOR FAILURE TO 
COMPLY. DUTIES AND POWERS OF COMMISSION. 

SEa. 5. That every association now engaged solely in Exp'!rt trade auocutlon1 or 
export trade, within sixty days after the passage of this

0
co

1
rporationa to . . e 1tatement 

Act, and every association entered mto hereafter which ~thd F eeod e r al 
• , • ....rae mmil-

engages solely in export trade, Wlthm th1rty days after aio~ showing lo-
• cation of offices, 
1ts creation, shall file with the Federal Trade O>mmis- ndamea. and act· 

• • resses of officers, 
SlOn a verified written statement settmu forth the loca- e~c., and also ar-

. , o t1cle. of lncorpo-
tlon of its offices or places of busmess and the names and ration or contract . of auoeiatiou. 
addresses of all its officers and of all1ts stockholders or eta. 
members, and if a corporation, a copy of its certificate 
or articles of incorporation and by-laws, and if un
incorporated, a copy of its articles or contract of 
association, and on the first day of January of each 
year thereafter it shall make a like statement of the 
location of its offices or places of business and the names 
and addresses of all its officers and of all its stockholders 
or members and of all amendments to and changes in its 
articles or certificate of incorporation or in its articles or 
contract of association. It shall also furnish to the com- 1 ,To turnt. Ish al110 

. • n orma Jon •• to 
mission such information as the commission may requirebor~anhatton, uaJnesa, eto. 
as to its organization, business, conduct, practices, man-
agement, and relation to other associations, corporations, 
partnerships, and individuals. Any association which 
s~~ll fail so t~ do shall not ha.ve the benefit ?f the pro- of~~~~~;,!:: 
VIsions of section two and sectiOn three of th1s Act, and 2 and a, and &us. 

it shall also forfeit to the United States the sum of $100 
for each and every day of the continuance of such failure, 
which forfeiture shall be payable into the Treasury of the 
United States, and shall be recoverable in a civil suit in 
the name of the United States brought in the district 
where the association has its principal office, or in any 
district in which it shall do business. It shall be the Distnct atto"' 
d 

, , ney• to prosecute 
uty of the vanous distr1ct attorneys, under the direction ror _recover' of 

, forfe>ture. 
of the Attorney General of the Umted States, to prose-
cute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the ap
propriation for the expenses of the courts of the United 
States. 

65133•-ao-voL 11---41 
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l'ederal 'l'n.d• 
Oommlulon to 

See. 5. OBLIGATIONS OF EXPORT TRADE ASSOCIA
TIONS UNDER THIS ACT. PENALTIES FOR FAILURB 
TO COMPLY. DUTIES AND POWERS OF COMMISSION
Continued. 

Whenever the Federal Trade Commission shall have 
hveatfrate re- reason to believe that an association or any agreement 
1tralnt of trade, 
artiftcW or tnten- made or act done by such assoaiation is in restraint of 
tlonal enhance-
~ent or ~ep.- trade within the United States or in restraint of the ex-
.,oa of pnee1 or , 
IUbstantial 1- port trade of any domestic competitor of such association, 
erung of eompe-
iltion b7 -.-cia· or that an association either in the United States or else-
Uoa. • 

where has entered mto any agreement, understanding, or 
conspiracy~ or done any act which artificially or inten
tionally enhances or depresses prices within the United 
States of commodities of the class exported by such asso
ciation, or which substantially lessens competition within 
the United States or otherwise restrains trade therein, it 
shall summon such association, its officers, and agents to 
appear before it, and thereafter conduct an investigation 

.~:!~into the alleged violations of law. Upon investigation, 
=r!tJ~!. cue ot if it shall conclude that the law has been violated, it may 

make to such association recommendations for the read
justment of its business, in order that it may thereafter 
maintain its organization and management and conduct its 

m'i: .:.i'~,!'!business in accordance with law. If such association fails 
meodatlou toto comply with the recommendations of the Federal Trade A ttomey General 
u 11880clatlontail• Commission said commission shall refer its findings and to comply with ' 
recommendation. recommendations to the Attorney General of the United 

States for such action thereon as he may deem proper. 
Oommlulon For the purpose of enforcin(J' th .. se provisions the Fed-riven arne pow- b '< 

en .. under Fed· eral Trade Commission shall have all the powers 80 far era! Trade Com· , 
ml•loo A e t 10 as applicable u1ven it in "An Act to create a Federal 1M' u applicable. ' o· 

Trade Commission, to define its powers a.nd duties, and 
for other purposes." • 

Approved, April10, 1918. 



DECISIONS OF THE COURTS IN CASES INSTITUTED 
AGAINST OR BY THE COMMISSION 1 

FEDERAL TRADE COMMISSION v. WESTERN MEAT co.1 
No. 96. 

THATCHER MANUFACTURING CO. tJ. FEDERAL TRADE 
COMMISSION.1 

No. 213. 

SWIFT & CO. v. FEDERAL TRADE COMMISSION.1 

No. 231, 

(Supreme Court. Argued Oct. 25 and 26, 1926. Decided Nov. 23, 
1926.) 

l!ONOPOLIES KEY No. 24 (1). 
Federal Trade Commission, acting under authority conferred by Clayton 

Act, Serllon 11 (Comp St. Sec. 8835j), can not go beyond statute, properly 
construed, read and applled In light of Its general purpose. 

MoNoPoLIEs KEY No. 24 (2)-0RDI!lR oF TRADE CoMMissioN REQUIRING CoB· 
PORA'l'ION TO DIVEST ITSELF OF STOCK OF COMPETING CORPORATION UNLAWFULLY 
OBTAINED fiELD NOT IN Exm:ss OF COMMISSION'S AUTHORITY, THOUGH IT 
PBEVJCNTED RESPONDENT CORPORATION FROM SECURING PROPERTIES OF COMPET· 
lNG CoRPORATION AND THEN DISSOLVING IT (FIIIDERAL TRADE COMMISSION ACT, 
SEcnoN o (CaMP. ST. SEc. S83oE); CLAYToN AcT, SEcTioN 11 (CoMP. ST. 
SEc. SS.'l5J )) • 

Order of Federal Trade Commission, requiring corporation to divest itself 
of stock of [176] a competing corporation acquired in violation of Feder·at 
Trade Commission Act, Section 5 (Comp. St. Sec. 8836e), and to Include In 
such divestment competing company's plant and all property necessary to the 
conduct and operation thereof, and ordering that none of such stock or 
property should be sold or transferred to any stockholder, officer, director, 
employee, or agent of respondent corporation, held not In excess of the Com
mission's authority under Clayton Act, Section 11 (Comp. St. .Sec. 8835j), 
though It prevented respondent corporation from securing title to properties 
of competing corporation and then dissolving lt. 

MONOPOUES KEY No. 24 (2)-0BDEB OF FEDERAL TBADE COMMISSION, REQUIR
ING CoMPANY TO DISPOSSESS ITSELF OF PROPERTIES OF FORMER COMPETING CoM· 
PANIES ACQUIRED THROUGH CONTROL OF STOCK UNLAWFULLY ACQUIRED, HELD 
IN EXCESS OF AUTHORITY (CLAYTON ACT, SECS, 4, 7, 11, 15, 16 (COMP. 
ST. Ss:c:s. 8835D, 8835o, 8835.r, 8835N, 8835o) ; SHERMAN ACT (CoMP. ST. 
SEc. 8820 ET SEQ.); FEDERAL TaADE CoMMissioN ACT, SECTION 11 (CoMP. ST. 
SEc. 8836n:) ). 

1 Reported Ill 272 U. 8. 6114, 47 Sup. Ct. Rep, 176. 
629 
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Where company, after acquiring stock of competing corporations In viola· 
tlon of Clayton Act, Section 7 (Comp. St. Sec. 8835g), used the control so 
acquired to obtain transfers of all business and assets of such corporations 
and then caused their dissolution, held, order of Federal Trade Commission, 
acting under section 11 (Sec. 8835j, requiring company to dispossess itself 
of the property of such former competing corporations and to restore prior 
conditions, was In excess of its authority in view of Sherman Act (Comp. 
St. Sec. 8820 et seq.), Federal Trade Commission Act, Section 11 (Comp. St. 
Sec. 8836k), and .Clayton Act, Sections 4, 15, 16 (Comp. St. Sees. 8835d, 
8835n, 8835o) . 

1\IoNoPOLIES KEY No. 24 (2)-0RDER oF FEDERAL TRADE CoMMISSION REQUIRING 

PACKING COMPANY TO DESIST FROM HOLDING, CoNTROLLING, AND/OB OPERATING 

PHYSICAL PROPERTIES AND BUSINESS OF FORMER COMPETING CoMPANIES, HELD 

IN EXCW:!S OF !TS AUTHORITY (CLAYTON ACT, SECS. 7, 11 (COMP. ST. SEeS. 

8835G, 8835J) ) • 
Where packing company unlawfully acquired stock of competing com· 

panies, and through its use obtained title to their business and physical 
properties, held, order of Federal Trade Commission, acting under Clayton 
Act, Sections 7, 11 (Comp. St. Sees. 8835g, 8835j), requiring such com· 
puny to cease and desist from holding, controlling, and/or operating such 
business was in excess of lts authority, though order directing packing 
company to divest itself of valueless stock of former competing companies 
would have accomplished no practical relief. 

(The syllabus is taken from 47 Sup. Ct. Rep. 175.) 

On writs of certiorari to the United States Circuit Courts of 
Appeals for the Ninth, Third, and Seventh Circuits, to review 
judgments respectively modifying the Commission's order against 
the Wes~rn Meat Co. (4 F. (2d) 223 and 1 F. (2d) 95); denying 
Swift & Co.'s petition to set aside the Commission's order against 
it (8 F. (2d) 595); and directing the enforcement of the Commis
sion's order, as modified, against the Thatcher Manufacturing Co. 5 
F. (2d) 615. Judgment as to the Western Meat Co. modified, and, 
as modi tied, affirmed; affirmed in part, and reversed in part as to 
the Thatcher Manufacturing Co.; and reversed as to Swift & Co. 
and order set aside.1 

Mr. Justice Brandeis, Mr. Chief Justice Taft, Mr. Justice Holmes, 
and Mr. Justice Stone dissenting in part. 

!lfr. Adrien F. Busick, of Washington, D. C., with whom Mr. 
Bayard T. Hainer (and Mr. James M. Brinst?n in No. 96) was on 
the briefs, for petitioner in No. 96 and for respondent in Nos. 213 
and 231. 

Messrs. Edward Barry, of llloomington, Ill., and J. F. Sullivan, 
of San Francisco, Calif., for respondent in No. 96. 

Messrs. James M. Sheean, Albert H. Veeder, and Henry Veeder, 
all of Chicago, Ill., for petitioner in No. 231. 

1 The above en Res before the Commission are respectively reported as follows: Western 
1\Ieat Co., II F. T. C. 417 ; Thatcher Manufacturing Co., 6 II'. T. C. 218; and Swltt & Co., 
Ci II'. T. C. 143. 
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Messrs. Herbert Know Smith and Charles Henry Butler, of Wash
ington, D. C., for petitioner in No. 213. 

[556] Mr. JusTICE McREYNOLDS delivered the opinion of the Court. 

I. 
These causes necessitate consideration of the power of the Federal 

Trade Commission where it finds that one corporation has acquired 
shares of a competitor contrary to the inhibition of the Clayton Act, 
approved October 15, 1914, c. 323, 38 Stat. 730, 731. That act pro
VIdes-

SEc. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital of another 
corporation engaged also in commerce, where the effect of such acquisition 
may be to substantially lessen competition between the corporation whose 
stock Js so acquired and the corporation making the acquisition, or to restrain 
such commerce in any section or community, or tend to create a monopoly of 
any line of commerce. 

No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of two or more corporations engaged in 
commerce where the effect of such acquisition, or the use of such stock 
by the voting or granting of proxies or otherwise, may be to substantially lessen 
competition between such corporations, or any of them, whose stock or other 
share capital is so acquired, or to restrain such commerce in any sr,ction 
or community, or tend to create a monopoly of any line of commerce. • • • 

Section 8 forbids interlocking directors. 
SEc. 11. That authority to enforce compliance with sections two, three, seven 

and eight of this Act by the persons respectively subject thereto is hereby 
vested: In the Interstate Commerce Commission where applicable to common 
curriers, in the Federal Reserve Board where applicable to banks, banking 
associations and trust companies, and In the Federal Trade Commission where 
ap[557]pllcable to all other character of commerce, to be exercised as follows: 

Whenever the commission or board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or bas violated any of the 
Provisions of sections two, three, seven and eight of this Act, it shall issue 
and serve upon such persons a complaint. • • • If upon such bearing the 
commission or board, as the case may be, shall be of the opinion that any 
of the provisions of said sections have been or are being violated, It shall make 
a report in writing In which it shall state its findings as to the facts, and 
shall Issue and cause to be served on such person ("person" includes corpo
ration) an order requiring such person to cease and desist from such viola
tions, and divest itself of the stock held or rid itself of the directors chosen 
contrary to the provisions of sections seven and eight of this Act, if any 
there be, in the manner and within the time fixed by said order. • • • 

Section 5 of the act to create a Federal Trade Commission, 
approved September 26, 1914, c. 311, 38 Stat. 717, 719, declares unfair 
methods of competition in commerce unlawful, prescribes the pro
cedure to be followed, and gives the Commission power to require 
an offending party to cease and desist from such methods. This 
section is not presently important; the challenged orders sought to 
enforce obedience to Section 7 of the Clayton Act. 

II. 

No. 96. The Western Meat Company, a California corporation, and 
the Nevada Packing Company, of Nevada, were interstate competi
tors engaged in manufacturing, selling, and distributing meat prod-
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ucts. December 30, 1916, the former purchased all stock of the latter 
and has continued to hold it. In a proceeding begun November 24, 
1919, the Commission found such purchase and con[558]tinued 
ownership contrary to law and entered an order directing-

That the respondent, Western Meat Company, shall forthwith cease and des!Bt 
from violating the provisions of Section 5 of said Act of Congress approved 
September 26, 1914, entitled, "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," and also the provi
sions of Section 7 of snld Act of Congress approved October 15, 1914, entitled, 
"An Act to supplement existing laws against unlawful restraints and monopo
lies, and for other purposes," and particularly to so divest Itself absolutely of all 
capital stock of the Nevada Packing Company as to Include In such divestment 
the Nevada Packing Company's plant and all property necessary to U1e 
conduct and operation thereof as a complete, going packing plant and organi
zation, and so as to neither directly or indirectly retain any of the fruits 
of the I,I.Cquisition of the capital stock of said Nevada Packing Company, a 
corporation. 

That In such divestment, no stock or property above mentioned to be 
divested shall be sold or transferred, directly or indirectly, to any stockholder, 
officer, director, employee, or agent of. or anyone otherwise directly or indi
rectly connected with or under the control or intluence of, respondent or any 
of its officers, dh·ectors or stockholders or the officers, directors or stock· 
holders of any of respondent's subsidiaries or affiliated companies. 

The court below held this order went beyond the Commission's 
authority and directed that it be modified by eliminating " the 
injunction against the acquisition by the petitioner of the plant 
and property of the Nevada Packing Companl." 

Respondent maintains that the Commissions authority is strictly 
limited by the statute and that where there has been an unlawful 
purchase of stock it can do no more than enter " an order requiring 
such person to cease and [559] desist from such violations and divest 
itself of the stock held." Also, that the Commission has no power 
to prevent or annul the purchase of a competitor's plant and busi
ness, as distinguished from stock therein. Wilder Manufacturing 
Oo. v. Oorn Products Refining Co., 236 U. S. 165, 174; Federal 
Trade Commission v. Beech-Nut Packing Co., 257 U. S. 441, 453; 
Federal Trade Commission v. Sinclair Refining Oo., 261 U. S. 463, 
475, are relied upon. 

Without doubt the Commission may not go beyond the words of 
the statute properly construed, but they must be read in the light 
of its general purpose and applied with a view to effectuate such 
purpose. Preservation of established competition was the great 
end which the legislature sought to secure. 

The order here questioned was entered when respondent actually 
held nnd owned the stock contrary to law. The Commission's duty 
was to prevent the continuance of this unlawful action by an order 
directin~ that it cease and desist therefrom and divest itself of 
what it nad no right to hold. Further violations of the act through 
continued ownership could be efFectively prevented only by reqmr
ing the owner wholly to divest itself of the stock and thus render 
possible once more free play of the competition which had been 
wrongfully suppressed. The purP.ose which the lawmakers enter
tained might be wholly defeated If the stock could be further used 
for securing the competitor's property. And the same result would 
follow a transfer to one controlled by or acting for the respondent. 
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Although the respondent held all the capital stock, the plant and 
other property of the Nevada Packing Company had not been ac
quired. The Commission directed that it so divest itself of all this 
stock as to include in such divestment. the Packing Company's 
plant and property necessary to the operation thereof, etc. Taken 
1iter[560]ally, this ~oes beyond the situation revealed by the record, 
but the order must be construed with re~ard to the existing circum
stances. Divestment of the stock must be actual and com.J?lete ani 
may not be effected, as counsel for respondent admitted was mtended, 
by usin~ the control resulting therefrom to secure title to the posses
sions ot the Packing Company and then to dissolve it. Properly 
understood, the order was within the Commission's authority, and 
the court below erred in directing the elimination therefrom of the 
above-quoted words. Its decree must be modified accordingly and 
then affirmed. 

Modified and affirmed. 
III. 

No. 213. The Commission entered complaint against the petitioner 
March 1, 1921, and charged that the latter, contrary to Section 7 
of the Clayton Act, first ac~uired the stock of four competing cor
porations-Lockport Glass Company, Essex Glass Company, Travis 
Glass Company and Woodbury Glass Company-and thereafter took 
transfers of all the business and assets of the first three and caused 
their dissolution, October 20, 1920, December 18, 1920, and January 
13, 19~1, respectively. Havin~ found the fact~ c~mcerning a rather 
complicated series of transactwns, the CommissiOn ruled that the 
acquisitions of all these stocks were unlawful and ordered the peti
tioner to cease and desist from ownership, operation, management 
and control of the assets, properties, rights, etc., of the Lockport, 
Essex and Travis Glass companies secured through such stock owner
ship, and to divest itself of the assets, properties, rights, etc., formerly 
held by them. Also, that it should divest itself of the stock of the 
Woodbury Glass Company. 

The court below held that the last-named company was not 'in 
competition with petitioner within the meaning of the statute and · 
modified the order accordingly. Therein we agree and to that 
extent affirm its decree. 

[561] The court further ruled, in effect, that as the stocks of the re
maining three companies were unlawfully obtained and ownership of 
the assets came through them, the Commission properly ordered the 
holder so to dispossess itself of the properties as to restore prior 
lawful conditions. With this we can not agree. When the Com
mission institutes a proceeding based upon the holding of stock con
trary to Section 7 of the Clayton Act, its power is limited by Section 
11 to an order requiring the guilty person to cease and desist from 
such violation, effectually to divest itself of the stock, and to make 
no further use of it. The act has no application to ownership of a 
competitor's property and business obtained prior to any action bv 
the Commisswn, even though this was brought about through stock 
unlawfully held. The purpose of the act was to prevent continued 
holding of stock and the peculiar evils incident thereto. If pur
chase of property has produced an unlawful status a remedy is 
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provided through the courts. Sherman Act, c. 647, 26 Stat. 209; 
act to create a Federal Trade Commission, c. 311, Section 11 38 
Stat. 717, 724; Clayton Act, c. 323, Sections 4, 15, 16, 38 Stat. 730, 
731, 736, 737; United States v. American Tobacco Oo., 221 U. S. 106. 
The Commission is without authority under such circumstances. 

Affirrned in part; reversed in part. 

IV. 

No. 231. A complaint against petitioner, filed November 24, 1919, 
charged that in 1917 and 1918 it had unlawfully obtained stock in 
two competing companies-Moultrie Packing Company and Anda
lusia Packing Company-and, tnereafter, through the use of this, 
obtained title to thetr business and physical property. The findings 
support the charge. The CommissiOn ordered: 

[562] That respondent, Swift & Company, within six calendar months from 
and after the date of the service of a copy of this order upon it, shall: 

(1) Cease and desist from further violating Section 7 of the Clayton Act 
by continuing to own or hold, either directly or Indirectly, by itself or by any 
one for Its use and benefit, any of the capital stocl> of the Moultrie Packing 
Company and of the .Andalusia Packing Company, or either of them, and cea!':e 
and desist from holding, controlling andjor operating, or causing to be held, 
l'Ontrolled and/or operated by others for Its use and benefit, the former prop
erty and business either of the said 1\Ioultrie Packing Company or of the said 
Andalusia Packing Company, which have been held, controlled and operated 
by respondent and its employees and agents, following and as a result of 
respondent's unlawful acquisition of the capital stocks of suld nametl corpo
rations; and to that end, respondent shall 

(2) So divest itself of all the capital stocks heretofore acquired by respond
ent, Including all the fruits of such acquisitions, In whatever form they now 
are, whether held by respondent or by anyone for its use and benefit, of 
the Moultrie Packing Company, a corporation, and of the Andalusia Packing 
Company, a corporation, or either of them, in such manner that there shall 
not remain to respondent, either directly or Indirectly, any of the fruits of 
Haid acquisitions, Including the control andjor operations of said corpor·ations, 
or either of them, resulting from such acquisitions and/or holdings of such 
capital stocks. 

(3) In so divesting it!;elf of such capital stocks respondent shall not 
sell or transfer, either directly or lndirPctly, any of such cupltal stocks to 
any officer, director, stockholder, employee or agent of respondent, or to any 

·person under the control of respondent, or to any partnership or [563] 
corporation either directly or Indirectly owned or controlled by respo~;~dent. 

The court below denied a petition for review and the matter is 
here by certiorari. As all property and business of the two competing 
companies were acquired by the petitioner prior to the filing of the 
complaint, it is evtdent that no practical relief could be obtained 
through an order merely directing petitioner to divest itself of 
valueless stock. As stated in No. 213, we are of opinion that under 
Sections 7 and 11 of the Clayton Act the Commission is without 
authorit;v to require one who has secured actual title and possession 
of physical property before proceedings were begun against it to 
dispose of the same, although secured through an unlawful purchase 
of stock. The courts must administer whatever remedy there may 
be in such situation. The order of the Commission should have been 
reviewed and set aside; and judgment to that effect will be entered 
here. 
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Reversed. 
Mr. JusTICE BRANDEIS, dissenting in part. 
In my opinion, the purpose of Section 7 of the Clayton Act was 

not, as stated by the court, merely "to prevent continued holding 
of the stock and the peculiar evils incident thereto." It was also 
to prevent the peculiar evils resulting therefrom. The institution 
of a proceeding before the Commission under Section 7 does not 
operate, like an injunction, to restrain a company from acquiring 
the assets of the controlled corporation by means of the stock held 
in violation of that section. If, in spite of the commencement of 
such a proceeding, the company took a transfer of the assets, the 
Commission could, I assume, require a re-transfer of the assets, so as 
to render effective the order of divestiture of the stock. I see no 
reason why it should not, likewise, do this although the company 
succeeded m securing the assets of the controlled corporation before 
[564] the Commission instituted a proceeding. Support for this 
conclusion may be found in Section 11, which provides for action 
by the Commission whenever it "shall have reason to believe that 
any person is violating or has violated any of the provisions " of the 
earlier sections. (Italics ours.) 

I think that the decrees in Nos. 213 and 231 should be affirmed. 

The CHIEF JusTICE, Mr. JusTICZ HoLMEs, and Mr. JusTICE STONE 
join in this dissent. 

LOUIS LEAVITT v. FEDERAL TRADE COMMISSION.1 

(Circuit Court of Appeals, Second Circuit. December 9, 1926.) 

No.ll. 
Petition to review order of the Federal Trade Commission.' 
Alexander A. Mayper, of New York City, for petitioner. 
Bayard T. Hainer, Adrien F. Busick, and G. E. Rowland, all of 

Washington, D. C., for respondent. 
Before HouGH, HAND, and MAcK, Circuit Judges. 

PER CuRIAM : 
Order affirmed in open court. 

'Reported In 16 F. 2d, 1019. 
1 The Commission's order (reported In 9 F. T. C. 1!21 at 225) required respondent to 

cease nnd deHist ft•om the application to bla product of the terms" Gold Seal Combination 
White Lead " or "Combination White Lead" unle~s the product so designated and 
described actually contains sulphate of lead or carbonate of lead or the two In combina
tion as lta principal and predominant ingredient "to the extent ot not less than 50 per 
cent by weight ot tbe product" or from using any other designation, brand or label 
" Wb.ich falsely represent the relative quantity ot 1enutne white lead contained In aald 
Product~o" 
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FEDERA' TRADE COMMISSION v. PACIFIC STATES 
PAPER TRADE ASSOCIATION ET AL.1 

(Supreme Court. Argued Dec. 8, 1926. Decided Jan. 3, 1927.) 

No~ 71. 

TRADE-HARKS AND TRADE-NAHES AND UNFAm COHPEJI'JTION KEY No. 80:Jh, NEW, 
VoL. SA KEY No. SERIEs-IN CoNSIDERING WHJtTHER PAPER WHoLESALERS 
SHOULD BE ORDERED TO CEASE CERTAIN METHODS OF COMPETITION, COHHISSlON 
MAY CoNSIDER INFEBENCEB DRAWN FRoH STIPULATED FACTS (FEDERAL TRADBI 
COHHISSION ACT, SEC. 5· (COHP. ST. SEC. 8836E) ), 

In considering whether paper trade association should be ordered to cease 
certain methods of competition in interstate commerce, violating Federal 
Trade Commission Act, Sec. 5 (Comp. St. Sec. 8836e), Commission is not con
fined to stipulated facts, but may consider inferences legitimately to be drawn 
from them. 

MONOPOLIES KEY No. 17 (1)-PAPER WHOLESALERS HELD PROPERLY PROHIBITED 
FROH USING PRICE LISTS FIXED BY AGREEMENT IN SELLING OUTSIDE STATE, 

Order prohibiting paper trade association from J:Islng price lists fixed by 
agreement between wholesalers fn selling outside state, and from making 
and distributing such price lists, l1eld valid, though there was no established 
rule, that such lists be followed in taking orders for interstate shipments, 
where finding that there w·as understanding that they be followed was not 
without support. 

TRADE-HARKS AND TRADE-NAHES AND UNI'Am CoMPETI1'ION KEY No. 80%, NEW, 
VOL. SA KEY No. SEIUEB--IN CONSIDERING WHETHER PAPER WHOLESALERS 
SHOULD CJCASIIl CERTAIN METHODS OF INTEBSTATI!l COMPETITION, WEIGHT TO Bill 
GIVEN FACTS AND INFERENCES IS FOR COHHISSION (FEDERAL TRADIIl COHHI8-
SION AcT, SEc. 5 ( CoHP. ST. Sl!lO. 8836Jt) ) • 

In considering whether paper trade association should be ordered to 
cease certain methods of competition in interstate commerce, as violating 
Federal Trade Commission Act, Sec. 5 ( Comp. St. Sec. 8836e), weight to be 
given facts and circumstances admitted, as well as to inferences reasonably 
to be drawn from them, is for Commission. 

CoMMERCE KEY No. 40 (1)-SAIJC OF PAPER TO RETAILII:RS WITHIN STATE, TO 
Bill SHIPPED FROH MILL IN ANOTHER STATI!l TO OR FOR RETAILER, IS 11 INTEB
STATBI CoHHEBCJil." 

Transaction by which wholesale paper dealers sold to retailers in same 
state, shipment being from mlll in another state to or tor retailer, held to 
constitute "interstate commerce," since what fs interstate commerce is to be 
determined on broad consideration of circumstances ot whole transaction. 

CERTIORABI KEY No. 64 (1)-0N CERTIORABI SUPREME CoURT HAS SAHE 
POWER AS ON APPEAL OR WRIT OF ERROR. 

On certiorari Supreme Court has same power and authority as it case 
had been brought up by appeal or writ of error. 

I Beported 1D 273 U. S. 52, 47 Sup. Ct. Rep. 255. 
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CERTIORARI KEY No. 64 (1)-0N CERTIORARI RESPONSES, WHO Dm NoT 

PETITION FOB CERTIORARI, CAN NoT QUESTION COIUU!lCTNESS OF PART OF DElCREIIl 

NoT CHALLENGED. 

Respondents held not entitled to have review ot part ot decree not chal
lenged by petitioner, where they did not petition tor certiorari. 

(The syllabus is taken from 47 Sup. Ct. Rep. 255.) 

On Writ of Certiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit, to review a judgment modifying the 
Commission's order {4 F. (2d) 457). Decree of the Court of Appeals 
reversed in part. 

M1·. Adrien F. BWJick, of Washington, D. C., for petitioner. 
Messrs. Warren Olney, jr., Edward J. McCutchen, and Allan P. 

Matthew, all of San Francisco, Calif., for respondents. 

[58] • • • 

Mr. Justice BUTLER delivered the opinion of the court. 
The Federal Trade Commission made an order requiring respond

ents to cease and desist from certain methods of competition in mter
state commerce found to be in violation of section 5 of the Federal 
Trade Commission Act of September 26, 1914, c. 311, 38 Stat. 717. 
(7 Federal Trade Commission Decisions 155.) The order contains 
eight paragraphs designated by letters (a) to (h) inclusive. The 
respondents brought (b), (c), (e), (g), and (h) under review in the 
Circuit Court of Appeals. The first two were set aside, I?aragraph 
(e) was modified, and the last two were allowed to stand. (4 F. (2d) 
457.) This court granted certiorari (268 U. S. 684) on petition of 
the commission, which asks reversal of the decree as to paragraphs 
(b) and (c). No petition has been filed by respondents. 

The facts were stipulated; and those here material are : Dealers 
in paper in each of the five principal jobbing centers in the States 
on the Pacific Coast have a local association. These centers are 
Seattle and Tacoma taken as one, Spokane, Portland, San Fran
cisco and Los Angeles. [59] And there is a general association 
known as the Pacific States Paper Trade Association whose mem
bers are the paper dealers in these centers including most but not all 
of the members of the local associations, and some who do not 
belong to a local association. The respondents in this case are the 
five local associations, the general associatioJ}, and their members. 

The territory served by the members of each local association, 
while loosely defined, is that naturally tributary to the center where 
the members are located. The territory of Seattle and Tacoma is the 
northwestern part of Washington and Alaska; that of Spokane is 
eastern Washington, northern Idaho and western Montana; that of 
Portland is Oregon, southerly Washington and part of southern and 
western Idaho; that of San Francisco is the north half of California2 
a small portion of southern Oregon, and part of Nevada; and that of 
Los Angeles is the south half of California and part of Nevada and 
Arizona. A majority of the dealers in the Pacific Coast States are 
members of the associations1 an<l they have 75 per cent of the busi-
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ness in paper and paper products, exclusive of roll news paper which 
for the most part is not handled by them. 

Each local association distributes uniform price lists to its mem
bers to be observed in its territory within the State. The secretary 
of each is authorized to investigate complaints against members to 
determine whether they sell below the established prices; and three 
of the associations authorize the imposition of heavy fines on mem
bers for making such sales. 

The Spokane association in its list of prices established for Wash
ington printed "suggested prices " for sales to purchasers in Idaho 
and western Montana, and there was a tacit or Implied understand
ing that the prices suggested would be observed. 

And these association lists are habitually carried and used by the 
salesmen of members in quoting prices and [60] making sales outside 
the State. No association has any requirement that such price lists be 
observed outside the State; and the quoting of, or the makinO' of 
sales at, lower or different prices in such territory is not deemed an 
infraction of rules or trade regulations by reason of which any 
jobber or wholesaler may complain. 

Among the prices fixed by each local association for sales by its 
members within the State where they are located are prices on what 
are called "mill shipments." These are sales or orders not requiring 
immediate delivery and capable of being filled by shipment from the 
place of manufacture. They include less than carload lots and also 
carload lots. The former are combined with other paper to make a 
carload which is shipped to the wholesaler as a single consignment. 
At destination the delivery is taken by the wholesaler and the 
portion intended for the purchaser is turned over to him. The 
carload shipments are made on directions specifying as the point of 
destination the place where delivery is to be made from the whole
saler to the purchaser. In some cases the wholesaler, in other cases 
the purchaser, is named as consignee. 'Vhen so named the whole
saler either takes delivery and turns over the shipment to the pur
chaser or indorses the bill of lading to the purchaser who then 
receives the paper directly from the carrier. 'Vhere named as con
signee, the purchaser takes delivery. In all cases the wholesaler 
orders the paper from the mill and pays for it. There is no con
tractual relation between the manufacturer and the :P,Urchaser from 
the wholesaler. These shipments are made from mills within and 
also from those without the State covered by the agreement fixing 

pr~h~ commission in its findings substantially follows the stipulated 
facts, and, from them it draws certain inferences or conclusions. 
Referring to the rrices fixed by the local associations, the commission 
said the habitua carrying and use of such price lists by member 
jobbers in [61] quoting prices and making sales outside the State, 
have a natural tendency to and do limit and lessen competition 
therein, and the result of such practice is fixed and uniform prices 
for such products within such territories. As to mill shipments, 
the commission finds the facts in accordance with the stipulation, 
and concludes that mill shipments from points outside the State to 
or for purchasers within the State are in interstate commerce until 
delivered to the purchaser, and that the inclusion of fixed and uni-
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form prices for such sales in the price lists of the associations elimi
nates price competition. 

Paragraph (b) of the commission's order is to prevent the local 
associations, their officers and members, separately or in combination, 
p-orn using any price list fixed by agreement between wholesalers 
In soliciting or selling in interstate commerce, and from making and 
distributing any such price list intended for use in making such sales. 
Paragraph (c) prohibits making or acting under agreements fixing 
prices on mill shipments when the paper sold is shipped from outside 
the State where the wholesaler is located, and the making or distribut
ing of price lists to be used for making such sales. 

The Circuit Court of Appeals held that the stipulated facts do 
not sustain the commission's finding that the use of association prices 
by members outside the State where they are located has a tendency 
to lessen competition and to fix uniform prices in such territories. 
The validity of the inference or conclusion drawn by the commission 
and of this part of the order depends upon the proper estimation of 
the facts stipulated. The language specifically relating to such use 
of the agreed prices if considered alone might possibly be deemed in
sufficient. But the commission is not confined to so narrow a view 
of the case. That part of the stipulation properly may be taken with 
all the admitted facts and the mferences legitimately to be drawn 
from them. 
. [62] The members of the associations dominate the paper trade 
1~ question. They are organized to further common purposes. They 
lumt competition in intrastate trade by adherence to uniform prices 
fixed by agreements through combination. The facts admitted show a 
strong purpose and much diligence to that end. And some of their 
activities are for like purpose and have the same effect in the field 
of interstate commerce. Suggested prices for Idaho and Montana 
Were sent out with the Spokane lists. There was an understanding 
that such prices would be followed. Mill shipments, whether shipped 
from within or from without the State, are subject to the agreed 
prices. From the standpoint of respondents, restraint upon pric~ 
competition in their interstate commerce is as desirable as in their 
business local to the States. In both classes of business, they are 
stimulated by the same motive to lessen competition. All the sales· 
men while in intrastate territory are required to sell at prices fixed 
by agreement. And, when across the State line in interstate territo
ries, they use the agreed lists in quoting prices and making sales. · 
It does not appear whether the prices so fixed are adhered to in inter
state business. The fact that there is no established rule that the 
lists shall be followed in taking orders for interstate shipments or 
that the quoting of lower prices is an infraction for which complaint 
may be made is not controlling in favor of respondents. An under
standing express or tacit that the agreed prices will be followed is 
enough to constitute a transgression of the law. No provision to 
~ompel adherence is necessary. It would appear difficult for these 
Jobbers to maintain a uniform price list in the State while making 
sales across the line at different and competing prices. The effective 
c.ombination to restrain price competition on one side of the state 

T
hne is not consistent with the absence of such restraint on the other. 

he organized maintenance of uniform prices in business local [63] 
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to the States lends probative significance and weight to facts pointing 
in the direction of like restraint in the int~rstate territories. The 
use of the association prices by all the salesmen jn makin~ sales in 
interstate territories is not necessarily to be regarded as comcidence. 
There is ample ground for saxing that such use results from the 
admitted combination. The failure of the sti~;mlation to contain any 
direct statement on the subject does not reqmre it to be found that 
salesmen are free to depart from the prices furnished them, or that 
the list used by one differs or may differ from that used by others 
in the same locality. 

The weight to be given to the facts and circumstances admit
ted, as \vell as the inferences reasonably to be drawn from them, is 
for the commission. Its conclusion that the habitual use of the es
tablished list lessens competition and fixes prices in interstate ter
ritory can not be said to be without sufficient support. Paragraph 
(b) does not go beyond what is justified by the findmgs. It is vahd. 

Paragraph (c) applies only to mill shipments from one State 
to another. For the consummation of a transaction involving such a 
shipment, two contracts are made. The first is for sale and delivery 
by wholesaler to retailer in the same State. The seller is free to have 
delivery made from any source within or without the State. The 
price charged is that fixed by the local association. The other con
tract is between the wholesaler and the manufacturer in different 
States. There is no contractual relation between the manufacturer 
and retailer. By the shipment of the paper from a mill outside the 
State to or for the retailer, the wholesaler's part of the first contract 
is performed. The question is whether the sale by the wholesaler to 
the retailer in the same State is a part of interstate commerce where1 subsequently at the instance of the seller and to perform his part ot 
the contract, the _t>aper is shipped from a mill in another State to or 
for [64] the retailer. " Commerce among the States is not a techni
cal legal conception, but a practical one, drawn from the course of 
business." Swift & Company v. United States, 196 U. S. 375, 398. 
And what is or is not interstate commerce is to be determined upon a 
broad consideration of the substance of the whole transaction. 
Dozier v. Alabama, 218 U. S. 124, 128. Such commerce is not con
fined to transportation, but comprehends all commercial intercourse 
between different States and all the component parts of that inter
course. And it includes the buying and selling of commodities for 
shipment from one State to another. Dahnke-Walker Co. v. Bon
durant, 257 U.S. 282, 290; Lemlce v. Farmers Grain Co., 258 U.S. 50, 
155. The absence of contractual relation between the manufacturer 
and retailer does not matter. The sale by the wholesaler to the 
retailer is the initial ste.P in the business completed by the interstate 
transportation and delivery of the paper. PresumablY. the seller 
has then determined whether his source of supply is a mill within or 
one without the State. If the contract of sale provided for shipment 
to the pqrchaser from a mill outside the State, then undoubtedly it 
would be an essential part of commerce among the States. Sonne .. 
born Bros. v. Cureton, 262 U. S. 506, IU5. Clearly the absence of 
such a provision does not affect the substance of the matter when i:q 
fact such a shipment was col!temElated and made. Cf. Dozier v • 
.Alab(llflf..a, supra/ lV e~tern Um()11, ~fel. Oo. v. Faster, ~H p. S. l05~ 
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113; Lemke v. Farmers Grain Oo., 8Upra1 55. The election of the 
seller to have the shi~ment made from a m1ll outside the State makes 
the transaction one m commerce among the States. And on these 
facts the sale by jobber to retailer is a part of that commerce. 

The lower court cites and quotes from Ware & Leland v. Mobile 
County, 209 U. S. 405. Respondent cites Moore v. N. Y. Cotton 
Exchange, 270 U. S. 593, and asserts that it is identical with the last 
lnentioned case and with the [65] one now before us. In the Ware & 
Leland ca.se, brokers at their office at Mobile, Ala., took orders from 
customers to buy and sell contracts for future deliveries of cotton 
and grain and sent the orders to another office of theirs for execution 
on an exchange or board of trade in New York, New Orleans, or 
Chicago. Such contracts were for the most part closed out by sale 
or purchase of other contracts necessary to cover them. No actual 
deliveries were made except in a few instances; and then they were 
made outside Alabama at the place where the orders were sent for 
execution. Deliveries, if any, of cotton purchased for a customer 
were made to the brokers at the places where the exchanges are 
located. When the Mobile office of brokers made deliverY' of cotton 
on the sale of a future for a customer, the cotton was shipped by 
the customer from Alabama to the place of sale and there delivered 
through the brokers to the buyer. Delivery of grain on such con
tracts, when required, was made at Chicago. In the Moore case, 
the contracts considered were between members of the exchange made 
for the purchase or sale of cotton for future delivery; the cotton was 
represented by warehouse receipts issued by a licensed warehouse in 
New York and was deliverable from the warehouse. The trans
actions on exchanges and boards of trade, which were considered in 
these cases, are essentially local in character. It was well understood 
that they might be closed out without any delivery. And, while for 
the most part if not wholly, the cotton and grain deliverable under 
these contracts originated m other States and had theretofore been 
transported in interstate commerce, it was not contemplated by the 
parties, seller or buyer, that delivery would be made while the com
modity remained in such commerce. It would be a mere chance if 
any such transaction should be completed by delivery of the com
modity while still the subject of commerce among the States. [66] 
When regard is had to the facts and known course of business, it is 
9_uite clear that the transactions considered in these cases are essen
bally different from the mill shipments now before us. 

And, as the contracts between the wholesaler and the retailer con
stitute a part of commerce among the States, the elimination of 
competition as to price by the application of the uniform prices 
fixed by the local associations was properly forbidden by the order 
of the commission. Paragraph (c) is valid. 

Respondents notwithstanding their failure to petition for cer
~ioran, now ask for reversal of that part of the decree which leaves 
m force part of paragraph (e) and paragraphs (g) and (h). This 
court has the same power and authority as if the case had been carried 
here by aypeal or writ of error. A party who has not sought review 
by appea or writ of error will not be heard in an appellate court 
to question the correctness of the decree of the lower court. This is 
so well settled that citation is not necessary. The respondents are 
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not entitled as of right to have that part of the deere~~ reviewed. 
Hubbard v. Tod, 171 U. S. 474, 494; French Republic v. Saratoga 
Vichy Oo., 191 U. S. 427, 440; Alice State Bank v. Houston Pasture 
Oo., 247 U. S. 240, 242. Cf. Hamilton Shoe Co. v. Wolf Brothers, 
240 U. S. 251, 257. And, assuming power, we are not moved by an( 
persuasive consideration to examine the parts of the commissions 
order to which respondents object. 

Thatpart of the decree which sets aside paragraphs (b) and (c) 
of the Commission's order is reversed. 

OSTERl\fOOH & CO.,"INC.v.FEDERALTRADE COMMISSION 1 

(Circuit Court of Appeals, Second Circuit. January 10, 1927.) 
10, 1927.) 

No. 67. 

TRADE-MARKS AND TRADE-NAM.ES AND UNFAIR CoMPETITION KEY No. 68-SLIGHT 
PICTORIAL EXAGGERATION OF QUALITIES OF ARTICLE IS NOT MISREPRESENTATION 
OR UNFAIR COMPETITION (FEDERAL TBADIIl COMMISSION .ACT, SEC. 5 (COMP, 
Sr. SEC. 883GE)}. 

The slightest pictorial exaggeration of articles can not be deemed to be 
either a misrepresentation or unfair method of competition, within Federal 
Trade Commission .Act, Sec. 5 (Comp. St. Sec. 8836e). 

TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY No. 80%, NEW, 
VoL. B.A. KEY No. SERIES-FEDERAL TRADE CoYYISSION's CEASE AND DESIST 
ORDER HELD ERRONEOUS, AS .ATTEMPTING TO PROHIBIT SLIGHT PICTORIAL 
EXAGGEB.ATION. 

Cease and desist order ot Federal Trade Commission held erroneous, in 
attempting 'to prohibit pictorial representation of any exaggeration of 
expansion which would take place if completed mattress was partly left 
open. 

TRADE·YARKS AND TU.DE-NAYES AND UNFAIR COMPETITION KEY No. 68-Pro
TORIAL REPRESENTATIONS OF 0STEBYOOR MATTRESS, EXAGGEBATING EXPANSION 
IN CASE OF COMPLETED MATTRESS LEFT OPEN, HELD NOT UNFAIR COMPETITION 
(FEilEBAL TRADE CoMMISSION .ACT, SEc. 5 (CaMP. ST. SEC. 883GE) ). 

Pictorial representation of process of manufacturing Ostermoor mattresses, 
showing exaggerated expansion In case of completed mattress being partly 
left open, heltZ not to constitute unfair competition, within Federal Trade 
Commission Act, Sec. 5 (Camp. St. Sec. 883Ge). 

TRADE-MARKS AND TRADE-NAMES AND UNFAm COMPETITION KEY No. 80%, NEW, 
VOL. 8.A KEY No. SERIEB-FORMEB OWNER, HAVING TRANSFERRED BUSINESS TO 
CoRPORATION, IIELD IMPROPERLY JoiNED IN PROCEEDINGS CHA!tGING UNFAIR 
COMPETITION (FEDERAL TRADE COMMISSION .AcT, SEC. 5 (COYP. ST. Smo. 

8836E) ). 

Former owner, who had, before suit was instituted, transferred to cor: 
poratlon his former business, held improperly made party to proceedings to 
enjoin unfair methods of competition, within Federal Trade Commission .Act, 

1 The case Is reported In 16 F. (2d) 962. 
,. 
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Sec. IS (Comp. St. Sec. 8836e), although owning practically all of capital 
stock. 

(The syllabus is taken from 16 F. (2d) 962.) 

Petition to review order of the Federal Trade Commission. Order 
of Commission annulled.3 

0. C. Cousins, of New York City, for petitioners. 
Bayard T. Hainer, chief counsel, Federal Trade Commission, 

Adrien F. Busick, assistant chief counsel, and Richard P. Whiteley, 
all of Washington, D. C., for respondent. 

Before HouoH, MANTON, and MAcK, Circuit Judges. 

MAcK, Circuit Judge: 
The amended complaint filed against petitioners in April, 1924, 

charges as unfair methods of competition within section 5 of the 
Federal Trade Commission Act (Comp. St. Sec. 883Ge), that they 
had published throughout the country false and deceptive adver
tisements consisting principally of pictorial representatiOns of mat
tresses. We shall assume that the complaint further charges as re
spondent asserts in its brief, that the misrepresentation is in "pic
torially showing that petitioners' mattresses are constructed of super
imposed layers of cotton felt or bats of such number and thickness 
and resilience that, if a completed mattress of from four to six 
inches in thickness were opened up at one end by .ripping or remov
ing the ticking or covering thereon, said layers of cotton felt would 
expand to the extent of 35 inches or more, and that the said expan
sion of such opened-up end would be at least six or seven times the 
thickness of the inclosed end of said mattress." 

The Commission found that, when opened at one end in the manner 
above described the expansion was from 3 to 6 inches instead of as 
the pictures indicated, 35 inches pr more; that over $4,000,000 had 
been expended by petitioner and its predecessors in advertising; that 
a substantial number of the public had been induced to buy peti
tioners' mattress in preference to that of other manufacturers who 
do not falsely represent their mattress to possess the expansion, 
resilience or thickness of filling claimed by petitioners for the 
Ostermoor. 

The order to cease and desist in substance forbade the pictorial 
representation of any exaggeration of the expansion which takes 
place if a completed mattress were partly ripped open; the essential 
basis of the order was the pictures in use as trade-marks for over 
30 years. These pictures and their origin are described in the findin(J's 
of the Commission as follows : e 

•• In 1895, respondent Ames caused to be [963] constructed a model 
of a mattress filled with layers of cotton, with the cover open and the 
filling exposed at one end, said exposed end and the cotton filling 
thereof being manipulated so as to greatly expand such cotton filling, 
between the bats or layers of which supports were placed to hoid 
the filling in said expanded position. Photographs were then taken 
of this mo~el, and, guided by said photographs and ~y drawings 

• The case before the Commission is reported in 10 F. T. C. 4~. 

65133°--80--VOL 11----42 
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and instructions from res:pondents, a picture of a mattress was pro· 
duced by an artist, showmg the mattress inclosed at one end and 

· o:pened and greatly expanded at the other end. This exaggerated 
p1eture was incorporated lry respondents in the several trade-marks 
adopted by them. About January 15, 1895, respondents began using 
the pictunzations or depictions of open-end mattresses as trade-marks, 
and attached to all mattresses manufactured and sold by them a 
label or brand bearing pictorial representations of an Ostermoor mat
tress in the later processes of const7"UCtion. The device upon this 
label is a circle set within a square and quartered by lines of diameter 
intersecting at the center; in one corner is a mattress cover upon 
which has been place<;! several layers or bats of cotton felt; a woman 
is in the act of addinf)' a final layer to the mattress filling. In the 
second quarter of t~e 1abel is shown a. mattress with upper portion 
of the cover drawn m part over the filhng, so as to restra:m one end; 
at the other end the mattress filling is shown as flaring widely, show
ing eight layers or bats. In the th1rd quarter a woman is represented 
a. in the act of fastening the edges of the cover together; she has 
progressed in the process some inches from the end of the mattress; 
and the filling has flared or expanded toward the othe;: end, so as to 
show the bats or layers of filler rising to about the height of the 
woman's head, although the support of the mattress reaches only to a 
point below the pictured woman's hip and the inclosed top to about 
her hip. In the fourth quarter is shown a mattress in sections, the 
smaller section completed and tufted, while in the larger section the 
fillin~ for a few inches is restrained by the cover, and for the rest of 
the distance it is exposed, showing a flare similar to that shown in the 
adjacent q_uarter. Following one of the diameter lines which divide 
the circle IS the word 'Ostermoor,' and following the other diameter 
line is the legend 'Hand-Laid Filling,' thus tS'iving the impression 
that the representations in series upon the labor were of the forw1, 
processes of Ostermoor mattress construction." 

The misrepresentation is found as follows: 
" Such pictorial representations of the bed mattresses of respond

ents so set forth upon such brands or labels indicate great elasticity 
and resiliency, and an expansio.l of the filling when unrestrained to 
several times the thickness of such filling when bound in such mat
tresses; such filling when flared out or expanded being at least six 
or seven times as thick at the extreme free or open end as in the 
covered portion of the mattress. The thickness of the completed 
stock mattresses of respondent is from about 4 inches to about 6 
inches, while the flarin_g free ends are of such _Proportion that they 
plainly indicate the thickness of the cotton filhng when freed from 
restramt to be at least 35 or 40 inches." 

"The pictorial representations of Ostermoor mattresses which 
appear upon the labels and in the advertising of respondents, grossly 
exaggerate the expansion which actually occurs in respondents' 
mattress filling freed at one end from restraint. As a matter of fact, 
the filling of respondents' mattresses when unrestrained rises above. 
the thickness of ~he mattress when restrained, or completed

1 
only 

about 50 to 100 per cent, or from 3 to 6 inches instead of 35 mcbes 
or more, as indicated in the aforesaid picturizations. Suchjictorial 
representations used in the advertising of respondents a.n on the 
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labels exag~;erate the expansion of the filling of respondents' mat
tresses and 1mply a resiliency or elasticity far beyond the fact." 

As pointed out by the dissenting commissioner, Humphrey, 
even the slightest exaggeration.; well Within the limits of legitimate 
trade puffing, would fall under the Commission's condemnatiOn. 
But the statutory power to prohibit unfair methods of competition 
can not be stretched to this extent; the slightest pictorial exaggera
tion of the qualities of an article can not be deemed to be either a 
misrepresentation or an unfair method of competition. The time
honored custom of at least merely slight puffing unlike the clear 
misrepresentation of the character of goods, as in the Winsted 
Hosien; Company case;. 258 U. S. 483, has not come under a legal 
ban. See F. T. 0. v. uratz, 253 U. S. 421, as to "unfair competi
tion." Even if petitioner were properly found to have committed a 
wrong, the order here issued [964] must be deemed erroneous, in 
tt.at it attempted to prohibit, not merely the wrongdoing, but like
wise proper trade practices. 

'Ye cannot, however, concur in the interpretation of the picto
rial representation upon which the order is based. As also pointed out 
by the dissenting commissioner, and as indicated in the above-quoted 
findings of the Commission, the pictures clearly assume to show the 
final stages in the construction of the mattress, the thickness and 
resiliency before compression and not afterwards; a mattress in 
process of manufacture, not one completed and, after some unknown 
time and unknown use, ripped open again. And there is no testi
mony that such a representation is a misrepresentation of the un
finished article, or of the materials or of the process of utilizing them 
in the manufacture of the mattress. Concededly it is an exaggera· 
tion of the actual condition; indeed1 petitioner asserts that it is not 
and was not intended to be descriptive but fanciful and as such the 
subject matter of valid trade-marks. 

The only possible support in the record for the interpretation of 
the picture as a finished and partially reopened mattress as charged 
In the complaint and as enjomed by the order, is the fact that in a 
1913 cushion catalogue and in the mattress catalogue last printed in 
1916 and abandoned since its last issuance in 1921 a year before 
corporate defendant's incorporation, and three years before the com
~lamt was filed, the legend accompanying one of the pictures reads: 
'Showin(l' the built-up Ostermoor sheets appearing from out a com
pletely- fi~ished cushion, ripped open for inspection. Note resiliency 
of fillmg." No such legend accompanied any of the mattress pictures 
in this or other catalogue, or any picture, since 1921. 

Defendant Ames personally and tradmO' as Ostermoor & Com
pany was improperly joined as a defendant; his old-established 
business had been transferred to Ostermoor & Company, Inc., two 
years before comrlaint was filed; the fact that he owned practically 
all of the capita stock did not render him individually subject to 
the cease and desist order. The sole apparent purpose in making 
him a party defendant was to get the discontinued 1916 and earlier 
catalogues into the record as admissible in evidence against him. 

It is unnecessary to determine many questions sought to be raised; 
among others, whether the proceedinlrY is in the public interest, in th~ 
light of the fact that petitioner does ess than 1 per cent of the mat., 
tress !ln4 cusll.i~~ l;msiness of t~~ ~<;mntrr, tlla~ hundreds of co~ .. 
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petitors use similar advertising pictures, that petitioner and its pred
ecessors have established a high reputation and have always ful
filled their guarantee to make good any complaints, or to what extent 
the use of otherwise valid trade-marks in unfair competition may be 
forbidden. The determination of validity or invalidity of the picture 
as a trade-mark, because fanciful or merely descriptive, is not within 
the jurisdiction of the Commission or of this court in this proceeding. 
The sole inquiry here is that of unfair competition against the pubhc 
interest. 

In our judgment this pictorial representation of the process of 
manufacturing Ostermoor mattresses and of the materials used 
therein, even though exaggerated as to their characteristics, can not 
deceive the average purchaser and the record is practically bare of 
any evidence of actual reliance upon the puffing exaggeration of 
qualities. There is no basis for the finding that "substantial num
bers of purchasers had been misled and deceived by the grossly 
exaggerated pictorial representation." 

Finding no evidence of unfair competition, the order of the Com
mission is annulled. 

ARKANSAS WHOLESALE GROCERS' ASSOCIATION ET 
AL. v. FEDERAL TRADE COMMISSION.1 

(Circuit Court of Appeals, Eighth Circuit. April 5, 1927.) 

No. 301. 

CONSTITUTIONAL LAW KEY No. 80 (2)-STATUTE MAKING FACT FINDINGS 01!' 

FEDI!:RAL TRADE COMMISSION, SUPPORTED BY TESTIMONY, CONCLUSIVZ, HELD 
CONSTITUTIONAL (FEDERAL TRADE COMMISSION AcT, SEO. 5 (COMP. ST. Sm 
8836e)). 

Federal Trade Commission Act, Sec. 5 (Comp. St Sec. 8836e), providing 
that finding of commission as to facts, If supported by testimony, is conclusive, 
is constitutional, since Congress has power to delegate to administrative body 
or head of department power of finding facts on which sub!!equent orders 
may be made and action predicated. 

CoNsTITUTIONAL LAw KEY No. 318-RIGHT oF REVIEW TO DETERMINE 
WHETHER FACT FINDINGS OF FEDERAL TRADE COMMISSION AB.I!l BASED ON SUB· 
STA.NTJAL EVIDENCE HELD TO SATISFY DUE PROCESS REQUIREMENT (FEDERAL 
TRADE CoMMISSION ACT, SEC. 5 (CoMP. ST. SEC. 8836e): CoNST. AMEND. 14), 

Right of review to determine whether fact findings of Federal Trade Com
mission are based on substantial evidence or whether· they are arbitrary, 
oppressive, and In excess of Its powers, and whether the order made is 
responsive to and justified by such findings, satisfies constitutional require
ment of due process, as against contention that Federal Trade Commission 
Act, Sec. 5 (Comp. St. Sec. 8836e), making fact findings of commission, sup
ported by testimony, conclusive, is invalid. 

s The ease is reported In 18 F. (2d) 866. Petition for writ ot certiorari tiled by the 
Arkansas Wholesale Grocers' Assn. et a!. In the Supreme Conrt on Jnne 21, 1927, denle4 
Oct. 17, 1927, 2711 .U. S. 1133. Case before Commission reported in 10 F. 'r. C. 1CiiS. 
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TnADm-MABKS AND TRADE-NAMEs AND UNFAIR CoMPETITION KEY No. 8072-
DiscoNTINUANCE BEFORE FILING OF COMPLAINT, OF PRACTICES FORMING BASIS 

OF FEDERAL TRADE CoMMISSION's ORDER TO CEASE AND DESIST DoEs NOT AFFECT 

COMMISSION'S JURISDICTION, NOR PROPRIETY OF ORDER. 

That practices forming basis of findings and order of Federal Trade Com
mission requiring voluntary association of wholesale grocers to desist from 
unfair practices in restraint of interstate trade had been discontinued prior 
to filing of complaint with commission would not affect jurisdiction of com
mission, nor propriety of order made by it, since commission is not [867] 
obliged to assume that such practices will not be resumed. 

TnADm-MARKS AND TRADE-NAMES AND UNFAm CoMPETITION KEY No. 80lh
ERROR ASSIGNED TO INCOMPETENCY OF TESTIMONY BEFORE FEDE:RAL TRADE 

COMMISSION CANNOT BE CONSIDERED, IF FINDINGS ARm SUPPORTED BY SUB

STANTIAL COMPETENT TESTIMONY. 

If findings of Federal Trade Commission on which its order requiring 
respondents to cease and desist from continuing unfair practices in restraint 
or Interstate trade are supported by any substantial competent evidence, 
error assigned because of incompetency of testimony at hearings cannot be 
considered by court. · 

CoMMERCE KEY No. 48-REsTRAINT oF INTERSTATE CoMMERCE PRoDUCED Br 
PEACEFUL PERSUASION Is UNLAWFUL. 

Restraint of interstate commerce produced by peaceful persuasion, unat
tended by coercion or Intimidation, is unlawful. 

• 
TnADm-MARKs AND TRADE-NAMES AND UNFAIR CoMPETITION KEY No. 80%-

CoMPLA.INT CHARGING THAT WHOLESALE GROCI!:RS' ASSOCIATION, By THREATS, 

INTIMIDATION, AND BOYCOTT, SOUGHT TO PREVENT MANUFACTURERS SELLING 

DIRECTLY TO RETAIL DEALERS, BI!:LD SUFFICIENTLY DEFINITE TO SUPPORT ORDER 

TO CEASE AND DESIST (FEDERAL TRADE COMMISSION ACT (COMP, ST. SECTIONS 

8836a-883Ck)). 
Complaint charging that voluntary association of wholesale grocers, by 

persuasion, intimidation, boycott, and threats of boycott, coerced manufac
turers and producers to refrain from selling goods directly to retall dealers, 
dealers carrying on combined retail and wholesale business, and co-opera
tive purchasing enterprises of retailers, resulting in obstruction or 1nteT· 
state trade, within Federal Trade Commlss~on Act (Comp, St. Sections 8836a-
8836k), held sufficiently definite to support order to cease and desist from 
such practices. 

TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY No. 80%
FEDER.u. TRADE CoMMISsioN's ORDER REQUIRING WHOLESALE GROCERs' Asso

CIATION TO DESIST FRoM UNFAm PRACTICES OBSTRUCTING INTERSTATE TRADE 

BELD NoT INDEFINITE o& UNcl!:RTAIN. 

Order of Federal Trade Commission requiring voluntary association of 
Wholesale grocers, its officers, members, agents, representatives, and em· 
Ployees, to cease and desist from following a common course of action pur
suant to mutual understanding, combination, agreement, or conspiracy to 
directly or indirectly lessen competition In trade in groceries in interstate 
commerce, stating specific practices charged and established by proof and 
calculated to bring about unfair dealing in interstate trade, held not lndefi· 
nlte, uncertain, or illegaL 
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(The syllabus is taken from 18 F. (2d} 866.} 

Petition for review of order of Federal Trade Commission. Order 
affirmed. 

Mr. Edgar Watkins, of Atlanta, Ga. (Messrs. Watkins, Asbill & 
Watkins, of Atlanta, Ga., on the brief), for petitioners. 

Mr. Eugene W. Burr, of Washington, D. C. (Mr. Bayarcl T. 
Hainer and Mr . .Adrien F. Busick, both of Washington, D. C., on the 
brief), for respondent. 

Before STONE and VAN V ALKENBURGH, Circuit Judges, and TRIEBER, 
District Judge. · 

VANVALKENBURGH, Circuit Judge: 
On or about September 13, 1924, a proceeding was instituted before 

the Federal Trade Commission against the Arkansas Wholesale 
Grocers Association, its officers and members. The complaint charged 
that the 'Wholesale Grocers Association therein named as respondent 
is a voluntary unincorporated association of individuals, partnerships, 
Rnd corporations with their principal places of business in the State 
of Arkansas, and engaged in selling, at wholesale, groceries and allied 
products to retail dealers located at points in Arkansas and in neigh
boring states, said members being banded together with said associ
ation for the purpose of promoting and protecting their common in
terest; that the members of the asso<!iation are many in number, and 
in the aggregate constitute about one-half the number of all the 
wholesale dealers in the State of Arkansas; that said members and 
corporations, named as respondent, purchase the products in which 
they deal directly and immediately from manufacturers and produc
ers located for the most part in states other than the State of Arkan
sas, and said manufacturers and producers ship the goods so pur
chased from their respective places of business m such other states, 
to the members and corporation respondents in the State of Arkan
sas; that upon reselling said products in the course of their aforesaid 
business the members and corporation respondents cause said prod
ucts to be transported from their respective places of business in the 
State of Arkansas to their vendees at their respective points of loca
tion in the State of Arkansas and in neighboring states; that said 
members and corporation respondents are normally in competition 
with each other in price and otherwise, and with other individuals, 
partnerships, and corporations also engaged in the purchase of like 
products from manufacturers and producers, as aforesaid, and in the 
resale thereof in the territory served by said respondent association i 
that the respondents in said proceedings designate the channel ot 
[868] distribution commencing with the manufacturer or producer, 
flowing thence to the wholesaler, from the wholesaler to the retailer, 
and from the retailer to the consuming public, as the only regular 
and legitimate channel of distribution. Channels of distribution 
originating with the manufacturer or producer which do not flow 
through the wholesale dealer, but go direct to the consumer, or to a 
rlealer doing both a wholesale and retail business, or direct to retail 
dealers, and especially to cooperative purchasing enterprises of retail 
clealer7 ar~ by said respondents designated as irregular and illegiti~ 
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mate channels of trade, and such dealers acquiring goods through 
so-called ille~itimate channels are bv respondents designated as Ir
regular or illegitimate dealers. The· complaint further charges that 
for more than three years, then last past, the respondents named 
therein have united in a common course of action and have cooper
ated and confederated together and with others to confine the dis
tribution of groceries and allied products to the aforesaid so-called 
regular and le~itimate channels of trade; to prevent so-called irregu
lar and illegitimate dealers from obtaining groceries and allied prod
ucts from manufacfacturers and producers thereof, and thereby to 
suppress competition and especially competition in price therein, in 
the territory which they serve. 

In furtherance of this program it is charged that said respondents 
frequently hold general and special meetings for the inter<:hange of 
information concerning and the discussion and adoption of plans and 
measures for the carrymg out of their said undertaking; also by dis
tributing and disseminatmg among respondents, the members of said 
respondent association, and others, bulletins published by respondent 
association containing names and lists of names of manufacturers 
and producers selling to so-called irregular dealers, and by corre
pondence and reports between the association and the members and 
between the members amongst themselves, all the members are in
formed of instances of the sale by manufacturers and producers of 
aforesaid products to so-called irregular dealers, and thereupon re
spondents bring pressure to bear upon such manufacturers and 
producers to cease dealing with such vendees and by persuasion, 
intimidation, threats of boycott, and by boycott, attempt to and do 
coerce such manufacturers and producers to refrain from supplying 
such dealers with goods; that said respondents use other cooperative 
and individual means to carry out and make effective their aforesaid 
undertaking. It is further charged that said acts and things sub
stantially lessen, hinder and suppress competition in the sale and 
distribution of groceries and allied products in the territory served 
by respondents, obstruct the natural flow of. commerce in the chann~ls 
of interstate trade, and deny the dealers m and consumers of said 
commodities in the aforesaid territories advantages in price and 
otherwise which they would obtain from the natural flow of com
merce in said commodities under conditions of free and unobstructed 
competition, all resulting in restraint of trade and to the prejudice 
of the public, of respondents' ~ompe~itors and of ~anufacturers, pro
ducers and dealers not complymg with anq adhermg to the aforesaid 
plan and limitation of trade, and constitutmg unfair methods of com
petition in commerce within the meaning of the Federal Trade 
Commission Act. (Comp. St. sees. 8836a-8836k.) 

The record is long and tends to support the charges made in the 
complaint. As alleged therein the secretary of the respondent asso
ciatiOn sent out frequent bulletins to the membership, strongly urg
ing them to refrain from trading with manufacturers and producers 
who sold directly to retailers, brokers, or consumers. A few quota
tions from these bulletins will serve to illustrate their character and 
objective. That of January 9, 1922, contains the following: 

We hope that all wholesale grocers wlll look over their llst of manufacturers 
from whom thPy buy and see the ones that are sell1ng the chain stores at the 
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same price that they are selling the wholesale grocers. When you buy from 
them, you give them the club that they are pounding you with and the club 
that they pound the retailers with. 

One of December 27, 1921, reads: 
Resolved, that as far as possible, we will give our orders for merchandise to 

those manufacturers who sell to the wholesale trade exclusiYely. 

And, again: 
Be loyal to those who are loyal to you. You can reduce to a minimum the 

articles carried for those manufacturers who are giving the "double cross" to 
the wholesale grocers. You know who those manufacturers are. We don't 
have to make a list of them. Just go through your stock, make a list for your 
own information, then see if you can't cut those lines out that are featured by 
the manufacturer who is not dealing on the level with the wholesale grocers. 

Now is the time and now the opportunity to clean all such articles out of 
stock [869) and now Is the time to favor the goods which "pay their fare" and 
to favor those manufacturers who favor you • • •. The trade is united; it is 
on the defensive; courageous action Is the need of the hour. 

A certain trade journal known as "Duncan's Trade Register," on 
the cover of its issl!-e of November, 1921. announced its purpose to 
publish a list of "undesirables," and in the course of its notice said: · 

What the retaller needs is a llst of concerns placing chain stores on the 
jobbers' Ust • • •. Compel them to distribute through the chain stores. 

The cover then gave as a sample of the list later to be published a 
number of prominent manufacturers and producers. The secretary 
of the respondent association, on November 3, 1921, issued a bulletin 
containing the following: 

THE LIST OF UNDESIRABLES. 

The above is the title of an article on the front page of Duncan's Trade 
R{'g!ster, November, 1921. If you do not take this splendid magazine, it will 
pay you to subscribe. In his January edltlon he will give you a complete list 
of "undesirables." That Is what he terms the manufacturers who are selling 
the chain stores at the prices they sell the wholesaler. In this article he gives 
a few of them. lie says that the list given is just a sample, and that the com
plete list will be ready for distribution January 1. The price Is $3, Including 
yearly suscrlptlon to Duncan's Trade Register. "Don't you think the list worth 
the money, and then you get this fine magazine for a year? Address, Portland, 
Oregon." · 

In the February issue of Duncan's Trade Register, under the head
ing "List of Undesirables and Malefactors of Great Wealth" ap
peared a list of corporations, manufacturers, and producers concern
ing which that magazine gave the following advice: 

Boycott them'} Why certainly. Trade Register makes no reservation 1n 
advising the boycott and ostracism. They are criminals without the lnw, a 
menace to commerce, society, and the peace of the world. Boycott them by all 
means, fair or foul. • • • Don't buy their goods, use their goods, or miss a 
chance to advise your friends to give like treatment. 

In the bulletin of February 8, 1922, the secretary of the respondent 
association makes the following comment: 

Duncan's Trade Register for February. Have you received your copy? 
Well, ours has arrived. It is a real "hot one." Mr. Duncan is one of those 
fearless writers, who call an ace an ace and a spade a spade. His defense of 
the Wholesale Grocer In bls article entitled "Jobbers Must Stand Trial," is one 
of the best things that we bnve ever read, and If there was nothing else in this 
Issue It should appeal to you to subscribe. But there are many other articles 
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that merit your attention. Then the list of the concerns over this country who 
are not dealing as they should, are in this issue. 

The foregoing quotations from the bulletins of the Wholesale 
Grocers Association will serve sufficiently to disclose the objects and 
methods of that association and its members. It appears in evidence 
that the suggestions thus broadly made resulted in withdrawals of 
patronage amounting to boycott, and affecting interstate trade in 
groceries and allied products in Arkansas and in neighboring states. 

The Commission found the practice of the respondents to be as 
follows: 

The member respondents purchase the major part of the products in which 
they deal, both directly and through brokers, from manufacturers and pro. 
ducers of such products located in various states of the United States other 
than the State of Arkansas and cause such purchased products to be trans
ported from the various states, in which the same are manufactured or pro
d'uced, to the several warehouses and places of business of the respondent 
members In the State of Arkansas. The goods so transported are sold and 
delivered by the respondent members from their respective places of business in 
the State of Arkansas to their dealer vendees at the respective points of loca. 
tlon of said vendees In the State of Arkansas and at times to dealer vendees 
located in neighboring states, including 1\Ilssourl, Texas, and Oklahoma. In 
the course and conduct of their respective businesses respondent members are 
engaged in competition with each other, and with other wholesale grocer con
cerns, and with various manufacturers and producers for the trade of retail 
grocers within the territory above described served by said respondent members. 
Manufac1:urers, both those acting through brokers and those not so acting, ship 
groceries and allied products to customers in Arkansas, including respondent 
members and other wholesale grocers and chain stores, and are in competition 
among themselves for this trade. 

• • • • • • • 
The acts and things aforesaid, done by respondent association and respondent 

officers and members pursuant to the said mutual understanding, tend to 
close certain out[870]Iets in the State of Al'kansas for tbe sale, by manufactur
ers and producers in other states. of goods shipped by them into sald state, to 
regulate commerce by eliminating "Irregular" dealers and their suppliers 
from it and by restricting it to such producers and dealers us abide by the 
J.Jlan of trade described above, and to lessen competition in the sale of groceries 
nnd allled products in the territory served by respondents and thus to deny 
dealers and consumers advantages In price and otherwise which they would 
obtain from the natural flow of commerce under conditions of free com
I>etltlon. Such common course of action, combination and conspiracy was 
adopted and pursued for the purpose anrl with the C'ffect of sub~tantially 
lessening, hindering, burdening, and regulating the course of Interstate com
merce In groceries and allled products between other states and the State ot 
Arkansas. 

It held such practices to be to the injury and prejudice of the 
public, competitors, manufacturers, producers, and their re.Presenta
tives, and to constitute unfair methods of competition in mterstate 
commerce. It made a cease and desist order in accordance with 
these findings. To review that order of the Commission this original 
petition is brought before us. 

Section 5 of the Federal Trade Commission Act contains this 
provision: " The finding of the Commission as to the facts, if sup
ported by testimony, shall be conclusive." Petitioners submit that this 
provision, and, therefore, the statute, is unconstitutional. It is con
ceded that the Federal Trade Commiss~o!l Act has frequently been 
enforced in the courts, and that the provlSlon attacked has often been 
quoted, applied, and approved. It is insisted, however, that this 
issue has not heretofore been qefinitely raised, and that courts do 
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not voluntarily hold a statute unconstitutional in the absence of 
such an issue. It may be true that the constitutionality of the act, 
instead of being directly decided, has rather been necessarily- assumed, 
in the many cases in which that act, and this specific prov1sion, have 
been considered by the Supreme Court. Nevertheless, we think the 
question can not now be regarded an open one. The Federal Trade 
Commission is an administrative body; it is a fact finding body. 
It has been authoritatively held that it is within the power of Con· 
grcss to delegate to an administrative body, or head of a department, 
the duty and power of finding facts upon which subsequent orders 
may be made and action predicated. Such power has been delegated, 
and its exercise upheld, in the case of the Interior Department, 
the Department of Agriculture, the Post Office Department, the 
[nterstate Commerce Commission, the Commissioner of Immigra
tion, and the Federal Trade Commission; the orders made enjoin a 
"!ourse of conduct; in some cases they indirectly, at least, affect 
rmbstantial property rights. . 

• In I. 0. 0. v. Union Pacific R. R. Oo., 222 U. S. 541, after declar
ing that the statute made the findings of the Interstate Commerce 
Commission as to reasonableness of rates prima facie correct, the 
court said: 

In determining these mixed questions of law and fact, the court confines 
Uself to the ulitmate question as to whether the Commission acted within Its 
P<'wer. It will not consider the expediency 'Or wisdom of the order, or whether, 
on like testimony, 1t would have made a similar ruling. "The findings of the 
Cll)mmlssion are made by law prima facie true, and thls court has ascribed to 
them the strength due to the judgments of a tribunal appointed by law and 
informed by experience." (IH. Coo. v. I. 0. 0., 206 U. S. 441.) Its conclusion, 
ot! course, is subject to review, but when supported by evidence is accepted 
an final; not that its decision, involving as it does so many and such vast public 
interests, can be supported by a mere scint111a of proof-but the courts will not 
el:amine the facts further than to determine whether there was substantial 
e' idence to sustain the order. (I d., pp. 547, 548.) 

In U. S. v. L. & N. R. R., 235 U. S. 314 the court below substituted 
ibt judgment as to the existence of a preference for that of the Com
mission, on the ground that where there was no dispute as to the 
facts it had a right to do so. In rejecting this view the Supreme 
Cl)urt, speaking through Mr. Justice "White, said: 

It is not disputable that from the beginning the very purpose for which the 
Commission was created was to bring Into existence a body which from its 
pe<~Uar character would be most fitted to primarily decide whether from 
fal!ts, disputed or undisputed, in a given case preference or discrimination 
existed. (East Tenn., cfc., Ry. Co. v. Interstate Com. Com., 181 U. S. 1, 23, 29.) 
And the amendments by which It came to pass that the findings of the Com
mission were made not merely prima facie but conclu[87l]sively correct 1n case 
of judicial review, except to the extent pointed out in the Illinois Central and 
otlHer cases, supra, show the progressive evolution of the legislative purpose 
ancl the inevitable conflict which exists between giving that purpose effect 
and upholding the view of the statute taken by the court below. 1t can not be 
otherwise since if the view of the statute upheld below be sustained, the Com
mi!tsion would become but a mere instrument for the purpose of taking testi
mony to be submitted to the courts for their ultimate action. (Id. pp. 320, 321.) 

The general power of Congress to clothe an administrative body 
with such authority is thus expressed by the Supreme Court in Union 
Brid,qe Oo. v. U. S., 204 U. S. 364: 

lndeed, it is not too much to say that a denial to Congress of the right, 
)ll'der the Constltutlo~ • . to (lel~nte the _POwer .to determine J!Ome fact or the 
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~tate of things upon which the enforcement of its enactment depends would be 
to stop the wheels of government" and bring about confusion, if not paralysis, 

in the conduct of the public business. (Id. p. 387.) 

If such be the holdings in cases where the findings are made but 
prima facie true, how much greater their pertinency where such 
findings are by statute made conclusive. 

But decisions respecting the Federal Trade Commission Act itself 
are abundant and equally conclusive. In Federal Trade Co7n!lnission 
v .. Curtis Publishing Co., 260 U. S. 568, Mr. Justice McReynolds 
sa1d: 

Manifestly, the court must Inquire whether the Commission's findings ot fact 
are supported by evidence. It so supported, they are conclusive. 

And in a concurring opinion in the same case Mr. Chief Justice Taft 
uses this significant language: 

I think it of high importance that we should scrupulously comply with the 
evident intention of Congress that the Federal Commission be made a fact
finding body, and that the court in its rulings preserve the board's character 
ns such and not Interject its views of the facts where there Is any conflict fn 
the evidence. 

To the same effect are U.S. v. L. & N. R. R. Oo., 235 U.S. 314; 
Federal Trade Com. v. Wi>Mted Hosiery Co., 258 U.S. 483; Chamber 
of Co7n!lnerce v. Fed. Trade Oom. (C. C. A. B), 280 Fed. 45, 48; 
Cream of Wheat Co. v. Fed. Trade Com. (C. C. A. 8), 14 Fed. (2d) 
40; National Harness Mfg. Ass'n v. Federal Trade Com. (C. C. A. 
6), 261 Fed. 170, 171; Federal Trade Com. v. Gratz (C. C. A. 2), 
~258 Fed. 314; Beech-Nut Packing Co. v. Federal Trade Com. (C. C. 
A. 2), 264 Fed. 885, 890; Weste•rn Sugar Refining Co. v. Federal 
Trade Com. (C. C. A. 9), 275Fed. 725, 733; Grocers Ass'n of El Paso 
v. Federal Trade Com. (C. C. A. 5), 277 Fed. 657, 663; American 
Tobacco Co. v. Federal Trade Com. (C. C. A. 2), 9 Fed. ~2d) 
57'0, 575; also Harriet Hubbard Ayer Inc. v. Federal Trade Com. 
~C. C. A. 2) [15 F. (2d) 274] i. Fede.ral ~ra{i~ Com. v. Pacific States 
l aper Trade Ass'n [273 U. ;::;, 52]; V~rgz·man Ry. Co. v. United 
States [272 U. S. 658]. The three last cases being not yet reported. 

The. right of review to determi~e wh.ether the findings of the 
Comm1ssion are based upon substantial ev1dence or whether they are 
arbitrary, oppressive, and therefore in excess of its powers, and 
~hether the order made is responsive to and justified by such find
~ngs, satisfies the requirement of due pro~s~. Ther~ is no ground 
1n a case of this nature to say that the petltwners d1d not have, or 
Were denied, a full and sufficient hearing. San Diego Land Company 
v. National City, 174 U.S. 739. 

It is urged that many or all of the _practices which formed the 
basis of the findings and order of the Commission had taken place 
and had been discontinued some time prior to the filing of the com
plaint. This, if true, would not affect the jurisdiction of the Com
:Uission nor the propriety of the order m~de, si~ce the Commission 
1s not obliged to assume that such practices will not be resumed. 
Guarantee Veterinary Co. v. Federal Trade Com. (C. C. A. 2), 285 
Fed. 853; Chamber of Commerce of Minneapolis v. Federal Trade 
Com. (C. C. A. 8), 13 Fed. (2d) 673, 686. 

Error is assi~~ed because of alleged incompetent testimony at 
the hearings. This assignment can not be entertained provided there 
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is any substantial competent testimony to support the findings. Hill 
Bros. v. Federal Tmde Co17Vl?1Jission (C. C. A. 9) 9 Fed. (2d) 481,484. 
"Findings and order of the Commission may not be rejected as evi
dence because of any errors in its procedure not amounting to a denial 
of the right to a fair hearing, so long as the essential facts found are 
based upon substantial evidence. * * * the Commission is not to 
be regarded as having acted arbitrarily, nor may its findings and 
order be rejected as wanting in support, simply because the hearsay 
evi[872]dence was considered with the rest." Spiller v. Atchison, 
T. & S. F. Ry. Co., 253 U.S. 117,126, 131; Interstate Commerce Com
mission v. Baird. 194 U.S. 25, 44. 

It is next insisted .that the facts in evidence do not sustain the find
ing; that petitioners at most resorted merely to persuasion and that 
this they had a right to do provided that persuasion was peaceful and 
unattended by coercion or intimidation. Th~ controlling decisions 
are to the contrary as applied to the facts in this case. Eastern States 
Lumber Ass'n v. United States, 234 U. S. 600; Lawlor v. Loewe 235 
U. S. 522, 534. Referring to the cases last cited the Supreme Court 
in Duplei/J Co. v. Deering, 254 U. S. 443, 467, 468, said: 

It is settled by these decisions that such a restraint produced by peaceful 
persuasion is as much within the prohibition as one accomplished by force 
or threats of force; and it is not to be justified by the fact that the participants 
in the combination or conspiracy inay have some object beneficial to themselves 
or their associates which possibly they might have been at liberty to pursue in 
the absence of the statute. 

Our conclusion is that the complaint filed was sufficiently definite, 
that the proofs sustained the charges made, and that the find
ings of the Commission were supported by substantial competent 
evidence. Finally, it is complained that the order to cease and desist 
is indefinite, uncertain, and illegal both in general and in each 
particular paragraph thereof. That order is:· 

That the respondent association, its officers, both individually and in their 
··aid official capacity, and its indiviuual members, their agents, representatives and 
employees or any group of such respondents or their agents, either with or 
without the cooperation of persons not parties hereto, cease and desist from 
following a common course of action pursuant to mutual understanding, com
' inution, agreement or conspiracy, for the purpose or with the effect, directly 
or indirectly, of lessening competition in the course of trade in groceries or 
ullicd products, or any of them, entering the State of .Arkansas from other 
:>tates, by the following methods, or any one or more thereof, to wit. 

Then follow in separate paragraphs the specific practices charged 
in the complaint, established by the J?roof, and naturally calculated 
to bring about the unfair dealing in mterstate trade, which was the 
subject of investigation by the Commission. These various para
graphs are responsive to and justified by the findings made. In no 
respect does the order invade the right to exercise individual prefer
ences in trade relations; that is of buying from whom one pleases 
and selling to whom one elects; if unaccompanied by unlawful combi
nation and agreement. It is, therefore, approved and confirmed. 

TRIEBER, District Judge, concurring : 
I concur in the opinion of Judge Van Valkenburgh, but wish to 

add that on the question of the constitutionality of the provision of 
the Federal Trade Commission Act, making the findings of the Com-
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mission, if supported by testimony, conclusive, the authorities cited 
by counsel for petitioners to sustam this contention are not in point. 

In Cedro & Fulton Railroad Company v. Parlcs, 32 Ark. 131, the 
act made a tax deed executed by the county clerk conclusive that each 
and every act and thing required to be done had been performed. 
Under that statute there was no hearing or opportunity to be heard 
~nd_ ~he clerk is merely a ministerial officer, possessing no quasi
JUdicial powers. 

In Little Rock & F. S. Railroad Company v. PO!f/M, 33 Ark. 816, 
the statute did not provide that the killing of stock by trains shall 
be conclusive evidence of negligence, but the trial comt so construed 
it. This was held to be erroneous. 

In Chicago, etc., Railway v. Minnesota, 134 U. S. 418, the statute 
made the rates or charges for transportation recommended by the 
Railway & ·warehouse Commission of the State conclusive. There 
was no opportunity afforded to have a judicial inquiry as to the rea
sonableness of the rate established, or whether confiscatory. This 
was held unconstitutional. 

In United States v. Colgate, 250 U. S. 300, the sufficiency of an 
indic:tment was involved, and it was held that as the indictment 
failed to charcre the defendant with acting in cooperation with other 
manufacturer~ of like articles, and that one carrying on a private 
bu~iness has the right to determine to whom .t? sell ?r refuse to sell. 
This also applies to some of the other authorities rehed on. 

FEDERAL TRADE COMMISSION ET AL. v. CLAIRE 
FURNACE CO. ET AL.1 

(Supreme Court. Argued December 6, 1923. Reargued November 
24, 1925. Decided April18, 1927.) 

No.1. 

TRADE-MARKS AND TRADE-NAMES AND UNFAI:& CoMPETITION KEY No. 80%-FED
ERAL TRADE CoMMISSION ORDERS, UNDJ!;R CHARGE OF UNFAIR CmtPETITION on 
VIOLATING CLAYTON ACT, CAN BE ENFORCED ONLY THROUGH CIRCUIT COURT OF 
APPEALs (FEDERAL TRADE CoMMISSION AcT, SEo. 5 (COMP. ST. SEo. 8830E): 
CLAYTON AcT, SECTIONS 2, 3, 7, 8 (COMP. ST. SECTIONS 8835B, 88350, 8835G, 
8835a)). 

Orders of the Federal Trade Commission, pursuant to charge of prac
ticing unfair methods of competition, in violation of Federal Trade Oommls
sion Act, Section 5 (Comp. St. Section 8836e), or for violation of Clayton Act, 
Sections 2, 3, 7, 8 (Comp. St. Sections 8835b, 8835c, 8835g, 8835h), can be 
enforced only through Circuit Court of Appeals. 

TRADE-MARKS .AND TRADE-NAMES AND UNFAIR CoMPE'ITTION KEY No. 80%-BILL 
lN EQUITY 'VILL NoT LIE TO ENJOIN FEDERAL TRADE COMMISSION FROM EN· 
FORCING ORDERS REQUlliiNG INDUSTRIES TO FUR:s"ISH REPORTS, OTHER RII:MJI}
DIES BEING ADEQUATE (FEDER..\L TR.ADE COMMISSION ACT, SECTIONS 6, 9 
(COMP. ST. SECTIONS 883GF, 8836I) ). 

Bill in equity wlll not lie to enjoin Federal Trade Oommisslon from en
forcing or attempting to enforce orders requiring certain inuustries to fur-

1 Reported ln 274 u. B. 160, 47 Sup. Ct. li!:i3. 
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nlsh monthly reports of cost of production, balance sheets, and other de
tailed information relating to business under claimed authority of Federal 
Trade Commission Act, Sections 6, 9 (Comp. St. Sections 8836f, 8836i), not
withstanding consent of parties to determination of Commission's authority, 
since defendants may be fully heard, and adequately and effectively present 
every ground of objection, in proceedings to enforce such orders. 

(The syllabus is taken from 47 Sup. Ct. Rep. 553.) 

Appeal from the Court of Appeals of the District of Columbia. 
Reported in 285 Fed. 936. Reversed and remanded, with directions. 
1\fr. Justice McReynolds dissenting. 

Suit by the Claire Furnace Company and others against the 
Federal Trade Commission and others. 

Mr. lV. D. MitcheU, Solicitor General of Washington, D. C. (with 
whom Mr. Adrien F. B'U8ick of Washington, D. C., was on the brief), 
for appellants. 

Messrs. Paul D. OrOIVath, of New York City and lV. D. Stewart, 
of Pittsburgh, Pa., for appellees. 

[165] • • • . 
Mr. Chief Justice TAFT delivered the opinion of the Court. 
This was a bill in equity brought in the Supreme Court of the 

District of Columbia on behalf of twenty-two companies of Ohio, 
Pennsylvania, West Virginia, New York, Delaware, New Jerse7, 
and Marylan~ in the coal, steel, and related industries, to enjom 
the Federal Trade Commission from enforcing or attempting to 
enforce orders issued by that Commission against the com[l66]plain
ant companies, requiring them to furnish monthly reports of the cost 
of production, balance sheets and other voluminous information in 
detail upon a large variety of subjects relating to the business in 
which com:elainant corporations are engaged. The authority under 
which the Commission professed to act was expressed in the follow
ing resolution adopted by the Commission December 15, 1919: 

Whereas at a hearing held by the Committee on Appropriations of the House 
of Representatives on August 25th, 1919, the Federal Trade Commission was 
requested to suggest what it might undertake to do to reduce the high cost of 
living; and 

Whereas the commission recommended to the said committee that it would 
be desirable to obtain and publish from time to time current information with 
respect to "the production, ownership, manufacture, storage, and distribution 
of foodstutrs or other necessaries, and the products or by-products arising 
from or in connection with the preparation and manufacture thereof, together 
with figures of cost and wholesale and retail pric~," and particularly with 
respect to various basic Industries, including coal and steel; and 

Whereas the said committee recommended an appropriation of $150,000 tor 
the current fiscal year tor the said commission 1n consequence of this recom
mendation and the same was duly made by authority of Congress, and made 
available on November 4, 1919: Now, therefore, be 1t 

Resolved, That the Federal Trade Commission by virtue of section 6, para
graphs (a) and (b), of the Federal Trade Commission Act, proceed to the 
collection and publication of such Information with respect to such basic in
dustries as the said appropriation and other funds at its command w1ll permit: 
And be it further 



FEDEP.AL TRADE COMMISSION V. CLAIRE FURNACE CO. ET AL. 657 

[167] Resolved, That such action be started as soon as possible with respect to 
the coal industry and the steel industry, including in the latter closely related 
industries such as the iron ore, coke, and pig iron industries. 

Purportin~ to proceed under this resolution, the Commission served 
separate notices upon the twenty-two ap~ellees and many other cor
porations engaged in mining, manufacturmg, buying and selling coal, 
coke, ore, iron and steel products, etc., which directed them to furnish 
!Jlonthly reports in the form prescribed showing output of every kind, 
Itemized cost of production, sale prices, contract prices, capacity, 
buying orders, depreciation, general administration and selling ex
penses, income, general balance sheet, etc., etc. Elaborate question
!lai.res, accomP.anying these orders, asked for a!lswers revealing the 
Intimate detalls of every department of the busmess, both intrastate 
~n~ interstat~. A summary of these pri~ted in the margin sufficiently 
Indicates the1r contents.• The concludmg paragraph of the notice 
de[l68]clared-'' The purpose of this report is to compile in com
bined or consolidated form the data received from indtvidual com
panies and to issue currently- in such form accurate and comprehen
sive information regarding changes in the conditions of the industry 
both for the benefit of the mdustry and of the public." 
. Appellees did not comply with the inquiries in the notices but filed 
In the Supreme Court1 District of Columbia, their joint bill against 
the Commission and 1ts members, wherein they set out its action, 
alleged that it had exceeded its powers, and asked that all defendants 
be restrained "from the enforcement of said orders, and from re9.uir
ing answers to said questionnaires, and from taking any proceedm~ 
whatever with reference to the enforcement of compliance with satd 
orders and answers to said questionnaires; " also for general relief . 
. Without questioning the appell~es' ri.ght. to seek relief by injunc

tion, the appellants answered, admitted 1ssmng of the orders, claimed 
authority therefor under Sections 6 and 9, Federal Trade Commis
sion Act, September 26, 1914, c. 311, 38 Stat. 717, 721, 722, and fur
ther alle(J'ed and said-

That the reports were required " for all the purposes and under all 
the authority granted to them by law, including the purpose of 
gathering and compiling said information for publication and the 
consequent regulation of the interstate commerce of said complain
ants resulting from such publication of the true trade facts as to all of 
the business of complainants and of others en[l69]gaged in com
merce in those commodities, and including the purpose of making 

tl • Summary of lnterrogatorlel aubmltted by Federal Trade Commission to sundry corpora
ana with direction to report monthly : 
(1) Quantities of 44 specified products produced. 
(2) Costa of 2:1 products from each battery of onns, furnace, mill or other unit of 

operation. 

t (8) Salee prices ("actual realization t. o. b. mill attPr d-eduction ot trelght allowance") 
o 19 products separatel.f as to domestic and export ahlpments. 
d 14) Contract prlcr11 ( base price ll'~S freight allownnce ") nAmed In orders for future 

ellvery or 19 products, separately as to domestic and export llhlpmPnts. 
(II) Capacity ot ovens, furnaces, works and mills In rPspect or 18 products. 
(6) Orders booked durlnc each month and orders unlllled at the end of each month 

respecting 19 products. 

d 
( 7l DPpreclatlon and general administrative and selling expenses allocated to 17 produrts, 

eta! s of Income from other source!!, balance of net Income transferred to surplus, with 
details ot Interest, rentals, cash discounts on purchases, royalties, dlvldPnds from amllated 
or aubRidlary companies, income from outside Investments, and details or deductions 
from net Income Including federal Income and excess prollt taxes, Interest on bonds aniJ 
notes, sinking fund provisional: discount on bonds and notes, losses on Investments, 
amortization, losses on contrac s, reorganization expenae1, fire losses, donations, adjusj;-

.. ment of property value and_boouse1.to oftlclal-. 
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reports to Congress and of recommending additional legislation to 
ConO'ress. 

"Defendants allege that all of the information to be acquired 
through the answers to said questionnaires is necessary and has direct 
relation to regulation and control of the interstate and foreign com
merce of complainants and others answering said questionnaires, and 
is sought by the Federal Trade Commission for the purpose and in 
necessary aid of the regulation of said commerce. 

" Defendants admit that no complaint has been filed or is now 
pending before the commission a~ainst any of the complainants for a 
violation of Section 5 of the Trade Commission Act but aver that the 
activities sought to· be enjoined were instituted and are sought to be 
carried on under the provisions of said trade commission act. 

" That one purpose of the requirements made in this case is the 
gathering of complete information, which is necessary in the proper 
regulation through publicity of the true facts as to the interstate 
business of the industry. That such purpose can not be properly 
performed without the acquisition of the complete facts. That the 
acquisition of the complete information and facts required will 
effectuate such purpose, in that the dissemination of such complete 
trade information will tend to prevent undue fluctuations and panic 
markets based on ignorance of the true facts, or based on incomplete 
and ;partial or self-interested information, published only whenever 
and m so far as it may serve those self-interested who may publish it. 
That regulation by publicity is, and for a long time has been, 
recognized as one form of regulation which has been generally con
ceded to be fair and equitable to all concerned. That unless such 
regulation through public dissemination of the full and complete 
facts is carried out, other more drastic forms of attempted regula
tions without proper information may follow. 

[170] "That in addition to the regulatory effect, in and of itself, of 
such public dissemination of the complete facts, it is one of the pur
poses of these activities to gather and convey to Congress, for its in
formation in the performance of its duties, the full and complete 
facts, in order that instead of legislating on incomplete or partial or 
prejudiced information, it may have the full facts before it. That 
If any regulatory effect upon intrastate commerce flows from such 
publicity, it is merely incidental to the general regulation of inter
state commerce, as to which the power of Congress is complete." 

The cause was heard upon motion to strike the answer from the files 
because it contained no adequate defense. The trial court concluded 
that, as the propounded questions were not limited to interstate com
merce, but asked also for detailed information concerning mining, 
manufacture, and intrastate commerce, they were beyond the Com
mission's authority. "The power claimed by the Commission is vast 
and unprecedented. The mere fact that a corporation engaged in 
mining ships a portion of its product to other States does not subject 
its business of production or its intrastate commerce to the powers 
of Congress." It accordingly held the answer insufficient and, as 
defendants declined to amend, granted the injunction as prayed. 
The Court of Appeals affirmed this action. {285 Fed. 936; 52 App. 
D. C. 202.) The cause, here by appeal, has been twice argued. 
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Appellees were not charged with practicing unfair methods of 
competition (Sec. 5, Act of September 26, 1914) or violating the 
Clayton Act (c. 323, Sees. 2, 3, 7, 8, 38 Stat. 730, 731, 732). Orders 
under such charges can be enforced only through a Circuit Court of 
Ap[als (Sec. 11, Clayton Act; Sec. 5, Federal Trade Commission 
Act. 

T e action of the Commission here challenged must be justified, if 
at all, under the paragraphs of Sections 6 and 9, Act of September 26, 
1914, copied below, and the only [171] methods prescribed for enforc
ing orders permitted by any of these paragraphs are specified in Sec
tions 9 and 10. They are application to the Attorney General to 
institute an action for mandamus, and proceedings by him to recover 
the prescribed penalties. 

Sec. 6. That the commission shall also have power-
(a) To gather and compile information concerning, and to investigate from • 

time to time the organization, business, conduct, practices, and management of 
any corporation engaged in commerce, excepting banks and common carriers 
subject to the Act to regulate commerce, and its relation to other corporations 
and to individuals, associations, and partnerships. 

(b) To require, bY general or special orders, corporations engaged 1n com
merce, excepting banks, and common carriers subject to the Act to regulate 
commerce, or any class of them, or any of them, respectively, to file with the 
commission 1n such form as the commission may prescribe annual or special or 
both annual and special, reports or answers in writing to specific questl~ns, 
furnishing to the commission such information as it may require as to the 
organization, business, conduct, practices, management, and relation to other 
corporations, partnerships, and Individuals of the respective corporations filing 
such reports or answers in writing. Such reports and answers shall be made 
Under oath, or otherwise, as the commission may prescribe, and shall be filed 
With the commission within such reasonable period as the commission may 
Prescriue, unless additional time be granted in any case by the com
mission. • • • 

(f) To make public from time to time such portions of the· information 
obtained by it hereunder, except trade secrets and names of customers, as it 
shall deem. expedient in the public interest ; and to make annual and special 
reports to the Congress and to submit therewith recom[172]mendatlons tor 
llddltlonal legislation; and to provide for the publication of Its reports and 
decisions in such form and manner as may be best adapted for public infor· 
mauon and use. 

(g) From time to time to classify corporations and to make rules and regula
tions for the purpose of carrying out the provisions of this Act. 

(h) To investigate, from time to time, trade conditions in and with foreign 
countries where associations, combinations, or practices of manufacturers 
merchants, or traders, or other conditions, may affect the foreign trade of th~ 
United States, and to report to Congress thereon, with such recommendations 
as it deems advisable. • • • 

Sec. 9. That for the purposes of this Act the commission, or Its duly author
Ized agent or agents, shall at all reasonable times have access to, for the purpose 
of examination, and the right to copy any documentary evidence of any cor
Poration being investigated or proceeded against; and the commission shall 
have power to require by subpoena the attendance and testimony of witnesses 
and the production of all such documentary evidence relating to any matter 
Under investigation. Any member of the commission may sign subpoenas, and 
members and examiners of the commission may administer oaths and affirma
tions, examine witnesses, and receive evidence. 

Such attendance of witnesses, and the production of such documentary 
evidence, may be required from any place 1n the United States, at any desig
nated place of hearing. And in case of disobedience to a subpoena the com
mission may invoke the aid of any court of the United States in requiring the 
attendance and testimony of witnesses and the production of documentary 
evidence • • • 

U73] Upon the application of the Attorney General of the United States, at 
the request of the commission, the district courts of the United States shall have 
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jurisdiction to issue writs of mandamus commanding any person or corporation 
to comply with the provisions of this Act or any order of the commission made 
in pursuance thereof • • • 

Sec. 10. That any person who shall neglect or refuse to attend and testify, 
or to answer any lawful inquiry, or to produce documentary evidence, it 
in his power to do so, in obedience to the subpoena or lawful requirement of 
the commission, shall be guilty of an offen~e and upon conviction thereof by 
a court of competent jurisdiction shall be punished by a fine of not less than 
$1,000 nor more than $5,000, or by imprisonment for not more than one year. 
or by both such fine and imprisonment • • • 

If any corporation required by this Act to file any annual or special report 
shall fail so to do within the time fixed by the commission for filing the same, 
and such failure shall continue for thirty days after notice of such default, 
the corporation shall forfeit to the United States the sum of $100 for each and 
every day of the continuance of such failure, which forfeiture shall be payable 
into the Treasury of the United States, and shall be recoverable in a civil suit 
in the name of tbe United States brought in the district where the corporation 
has its principal office or in any district in which it shall do business. It shall 
be the duty of the various district attorneys, under the direction of the .Attorney 
General of the United States, to prosecute for the recovery of forfeitures. The 
cost and expenses of such prosecution shall be paid out of the appropriation 
for the expenses of the courts of the United States. 

There was nothing which the Commission could have done to 
secure enforcement of the challenged order except [17 4] to request the 
Attorney General to institute proceedings for a mandamus or supply 
him with the necessary facts for an action to enforce the incurred 
forfeitures. If, exercising his discretion, he had instituted either 
proceeding the defendant therein would have been fully heard and 
could have adequately and effectively presented every ground of 
objection sought to be presented now. Consequently, the trial court 
should have refused to entertain the bill in equity for an injunction. 

We think that the consent of the parties was not enough to justify 
the court in considering the fundamental question that has been 
twice argued before us. It was i.ntended by Congress in providing 
this method of enforcing the orders of the Trade Commission to 
impose upon the Attorney General the duty of examining the scope 
and propriety of the orders, and of sifting out of the mass of 
inquiries issued what in his judgment was pertinent and lawful 
before asking the court to adjudge forfeitures for failure to give the 
great amount of information required or to issue a mandamus against 
those whom the orders affected and who refused to comply. The 
wide scope and variety of the questions, answers to which are asked 
in these orders, show the wisdom of requiring the chief law officer 
of the Government to exercise a sound discretiOn in designating the 
in9.uiries to enforce which he shall feel justified in invoking the 
actwn of the court. In a case like this, the exercise of this discre
tion will greatly relieve the court and may save it much unnecessary 
labor and discussion. The purpose of Congress in this requirement 
is plain, and we do not think that the court below should have dis
pensed with such assistance. Until the Attorney General acts, the 
defendants can not suffer, and when he does act, they can promptly 
answer and have full opportunity to contest the legality of any 
prejudicial proceeding against them. That right being adequate 
they were not in a posit10n to ask relief by injunction. The bill 
should have been dismissed for want of equity. 

[175] This conclusion leads to a reversal of the decree of the Dis
trict Court of Appeals and a remandinR of the case to the Supreme 
Court of the District with direction to <11smiss the bill. 
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MR. JusTicE SUTHERLAND and MR. JusTICE BUTLER took no part in 
the consideration or decision of this case. 

The separate opinion of MR. JUSTICE McREYNOLDs: 
I think the decree below should be affirmed-the Commission went 

beyond any power granted by Congress. 
This appeal was taken four years ago. Nearly seven years have 

passed since the cause began--June 12, 1920. Able counsel have 
argued it twice before us, but none suggested that the trial court 
erred in failing to dismiss the bill because there was an adequate 
remedy at law. Under well-settled doctrine such a defense may be 
waived by failure promptly to advance it. Reynes v. Dumont, 130 
U. S. 354, 395; Singer Sewing Machine Oo. v. Benedict, 229 U. S. 
481, 484; American MillfJ Oo. v. American Surety Oo., 260 U. S. 
360, 363. 

In my view it is now much too late for this court first to set up 
and then maintain the defense of lack of jurisdiction in the trial 
court, and I cannot acquiesce in the disposition of the cause upon 
that instable ground. The real issue should be met and determined. 

FEDERAL TRADE COMMISSION v. ALFRED KLESNER, 
DOING BUSINESS UNDER THE NAME "SHADE SHOP," 
HOOPER & KLESNER.1 

(Supreme Court. Argued March 10, 1927. Decided April18; 1927.) 

No. 211. 

COlJRTS KEY No. 443--COURTS OF DISTRICT OF CoLUMBIA. ARE "FEDERAL 

CoURTS" FOR PURPOSE OF ENFORCING FEDERAL LAW WITHIN DISTRICT. 

For the purpose of enforcing federal law within the District of Columbia, 
the courts of the District of Columbia are federal courts of the United States, 
and part of the federal judicial system. 

COURTS KEY No. 445-ColffiT OF APPEALS OF DISTRICT OF COLUMBIA HAS JURis

DICTION TO REVIEW ORDERS OF FEDERAL TRADE COMMISSION AFFECTING PERSONS 

WITHIN DISTRICT (FEDERAL l'RADE CoMMISSION ACT, SECTIONS 4, 5, 9 (COMP. 

ST. SECTIONS 8836o, 8836E, 88361) ; AcT FEB. 9, 1893 (27 STAT. 434) ; CODIII 

D. C. SECTIONS 61., 62, 84). 
The Court of Appeals of the District of Columbia has, under the Federal 

Trade Commission Act (Comp. St. Sections 8836a--8836k), jurisdiction to 
review orders of the Federal Trade Commission, entered against persons 
engaged in commerce within District of Columbia, pursuant to sections 4, ri, 
!l, of the act (Sections 8836d, 8836e, 88361), requiring them to cease and de
sist from use of unfair methods ot competition, in view of appellate jurisdic
tion, conferred on Court of Appeals by Act Feb. 9, 1893 (27 Stat. 434), 
creating such court and Code D. C. Sections 61, 62, 84, relative to jurisdic
tion of District Supreme Court. 

1 Reported In 274 u. s. 145, 47 Sup. Ct. 537. Petition for reheario~ or modlflratio11 
tiled May 27, 1927, denied May 81, 1927. 
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(The syllabus is taken from47 Sup. Ct. Rep. 557.) 

On writ of certiorari to the Court of Appeals of the District of 
Columbia to review a judgment of dismissal (Reported in 6 F. (2d) 
701}. Reversed and remanded. Mr. Justice McReynolds dissenting. 

Mr. Adrien F. Busick, of Washington, D. C. (with whom Mr. 
W. D. Mitchell, Solicitor General, Mr. Bayard T. Hainer and Mr. 
Charles Melvin Neff, all of Washington, D. C., were on the brief), 
for petitioner. 

Mr. Harry S. Barf!er, of Washington, D. C., for respondent. 

[148] * * * 
Mr. Chief Justice TAFT delivered the opinion of the court. 
The question presented in this case is whether the Court of Appeals 

of the District of Columbia has under [149] the Federal Trade Com
mission Acth38 Stat. 717, jurisdiction to enforce, set aside or modify 
orders of t e Federal Trade Commission entered against persons 
engaged in commerce within the District of Columbia requiring them 
to cease and desist from the use of unfair methods of competition 
within the District. 

The case, as made before the Commission, was as follows: Klesner, 
a resident of the District, was engaged, among other things, in the 
manufacture and sale of window shades in the District, doing business 
under the name and style of" Shade Shop." For some years prior to 
respondent's entry into this business another establishment had been 
engaged exclusively in the window shade business under the same 
name and style, and had become well and favorably known to the 
purchasing public by that name. The charge heard before the 
Commission was that the respondent by the use of the name " Shade 
Shop," wa.s deceiving the purchasing public into the belief that his 
establishment was that of a prior long-established competitor, and 
by this means was causin~ peol?le to deal with the respondent, in the 
belief that they were dealmg with his competitor. Klesner answered, 
denying the charge. Evidence was received upon the issues joined, 
and after argument the Commission made its report upon the facts 
and issued an order requiring the respondent to cease and desist from 
doing business in the District of Columbia under the name of" Shade 
Shop/' 1 Klesner failed and refused to obey the or«;}er, and the Com
mission applied.to the Court of Appeals of the District of Columbia 
for a decree of enforcement. That court, without considering the 
merits of the case, held that it was without jurisdiction in the 
premises, and dismissed the Commission's petition, June 1, 1925, in an 
opinion reported in 6 F. (2d) 701. A petition for certiorari was 
granted by this court October 26, 1925 (269 U. S. 545}, pursuant to 
section 240 (a) of the Judi[150]cial Code, as amended by the Act of 
February 13, 1925, c. 229, 43 Stat. 938. 

The ground for the dismissal of this case by the Court of Appeals 
was that Congress, in the Trade Commission Act, had not given JUris
diction to the Court of Appeals of the District of Columbia over suits 
brought to enforce the order of the Commission as it had done in 
respect of such suits in the proper circuit courts of appeals. The 

•ReDorted 1n IS F. T. C. 24. 
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pertinent part of the Federal Trade Commission Act bearing on this 
question we have set out in the margin.• 

• SEc. 4. That the words defined in this section shall have the following 
meaning when found in this act, to wit: 

" Commerce" means commerce among the several States or with foreign 
nations, or in any Territory of the United States or in the District of Columbia, 
or between any such Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of Columbia and any State 
or Territory or foreign nation. • • • 

SEc. 5. That unfair methods of competition in commerce are hereby declared 
unlawful. 

The commission is hereby empowered and directed to prevent persons, part
nerships, or corporations, except banks, and common carriers subject to the 
acts to regulate commerce, from using unfair methods of competition in 
commerce. 

Whenever the commission shall have reason to believe that any such person, 
partnerlShip, or corporation has been or is using any unfair method of com
Petition in commerce, and 1f 1t shall appear to the commission that a proceed
ing by it in respect thereof would be to the interest of the public, 1t shall issue 
and serve upon such person, partnership, or corporation a complaint stating Its 
charges in that respect, and containing a notice of a hearing upon a day and 
at 11 place therein fixed at least 30 days after the service of said complaint. 
The person, partnership, or corporation so complained of shall have the right 
to appear at the place and time so fixed and show cause why an order should 
not be entered by the commission requiring such person, partnership, or cor
poration to cease and desist from the violation of the law so charged in said 
complaint. • • • The testimony in any such proceeding shall be reduced to 
'Writing and filed in the office of the commission. If upon such hearing the 
commission shall be of the opinion that the method of competition in question 
is Cl51] prohibited by this act, it shall make a report in writing In which It 
shall state its findings as to the facts and shall Issue and cause to be served on 
such person, partnership, or corporation, an order requiring such person, part
nership, or corporation t.o cease and desist from using such method of competi
tion. Until a transcript of the record In such hearing shall have been filed In a 
circuit court of appeals of the United States, as hereinafter provided, the 
commission may at any time, upon such notice and in such manner as 1t shall 
deem proper, modify or set aside, in whole or in part, any report or any order 
made or issued by 1t under this section. 

If such person, partnership, or corporation falls or neglects to obey such order 
of the commission while the same is in effect, the commission may apply to the 
circuit court of appeals of the United States, within any circuit where the 
method of competition in question was used or where such person, partnership, 
or corporation resides or carries on business, for the enforcement of its order 
and shall certlty and file with Its application a transcript of the entire record 
in the proceeding, including all the testimony taken and the report and order 
of the commission. Upon such filing of the application and transcript the court 
E>hall cause notice thereof to be served upon such person, partnership, or 
corporation and thereupon shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon the 
Pleadings, testimony, and proceedings set forth in such transcript a decree 
affirming, modifying, or setting aside the order of the commission. The findings 
of the commission as to the facts, if supported by testimony, shall be con
clusive. If either party shall apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to 
Udcluce such evidence in the proceeding before the [152] rommlsslon, the court 
lllay order such additional evidence to be taken before the commission and to be 
adduced upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The commission may modify its findings as 
to the facts, or make new findings, by reason of the additional evidence so 
taken, and it shall file such modified or new findings, which, if supported by 
testimony, shall be conclusive, and its recommendation, if any, for the modifica
tion or setting aside of its original order, with the return of such additional 
evidence. The judgment and decree of the court shall be final, except that the 
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[151] The Trade Commission Act was passed by Congress to pre
vent persons, partnerships, or corporations from usin~ unfair methods 
of competition in the commerce which Congress had tne constitutional 
light to regulate. By section 4 of the act the commerce to be reached 
is defined as including not. only commerce between the States, and 
with foreign nations and between the District of Columbia and any 
State or Territory or foreign nation, but also commerce within the 
District of Columbia. The statute is clear in its direction that the 
Commission shall [152] make orders preventing persons engaged in 
the District from using the forbidden methods. Therefore the commis
sion was authorized to make the order which was made in this case. 
In section 9 of the Trade Commission Act, the commission is given 
power to require by subpoena the attendance and testimony of wit
nesses and the production of documentary evidence relating to any 
matter under investigation. And this ma_y be required from any 
place in the United States at any designated place of hearing, and in 
case of disobedience to a subpoena, the commission may invoke the 
aid of any court of the United States in requiring such attendance 
and testimony. Any of the district courts of the United States within 
the jurisdiction of which such inquiry is carried on, may in case of 
contumacy or refusal to obey a [153] subpoena issue an order requiring 
the presence of the person summoned and a failure to obey the order 
may be :punished by the district court as a contempt thereof. Upon 
applicatwn of the Attorney General, at the request of the commis
sion, the district courts shall have jurisdiction to issue writs of 
mandamus commanding any person to comply with the provisions 

same shall be subject to review by the Supreme Court upon certiorari as 
provided in section 240 of the Judicial Code. • • • 

The jurisdiction of the circuit court of appeals of the United States to 
enforce, set aside, or modify orders of the commission shall be exclusive. 

Such proceedings In the circuit court of appeals shall be given precedence 
over other cases pending thE:>reln, and shall be in every way expedited. • • • 

SEc. 9. That for the purposes of this Act the Commission, or its duly author
ized agent or agents, shall at all reasonable times have access to, for the 
purpose of examination, and the right to copy any documentary evidence of 
any corporation being investigated, or proceeded against; and the commis
~;lon shall bave power to require by subpoena the attendance and testimony of 
w1tnessPs and the production of all [153] such documentary evidE:>nce relating to 
any matter under investigation. Any member of the commission may sign 
subpoenas, and members and examiners of the commission may administer 
oaths and affirmations, examine witnesses, and receive evidence. 

Such attendance of witnesses, and the production of such documentary evi
dence, may be required from any place in the United States, at any designated 
place of hearing. And in case of disobedience to a subpoena the commission 
may Invoke the ald of any court of the United States in requiring the attendance 
and testimony of witnesses and the production of documentary evidence. 

Any of the district courts of the United States within the jurisdiction of 
which such inquiry is carried on may, In case of contumacy or refusal to obey 
a subpoena issued to any corporation or other person, issue an order requiring 
such corporation or other person to appear before the commission, or to produce 
documentary evidence if so ordered, or to give evidence touching the matter 
in question; and any failure to obey such order of the court may be punished 
by such court as a contempt thereof. 

Upon the applicat!on of the Attorney General of the United States, at the 
request of the commission, the district courts of the United States shall have 
jurisdiction to issue writs of mandamus commanding any person or corpora· 
tlon to comply with the provisions of this act or any order of the commission 
made ln pursuance thereof. 
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of this Act or any order of the Commission made in pursuance 
thereof. 
~y section 61 of the Code of Laws for the District of Columbia, 

31 Stat. 1199, the Supreme Court of the District is given the same 
powers and the same jurisdiction as district courts of the United 
States and is to be deemed a court of the United States and shall 
exercise all the jurisdiction of one, and a special term of the court 
shnll be a district court of the United States. The justices of the 
court are vested with the power and jurisdiction of judges [154] of 
the district courts of the United States. Sections G2 and 84, Code of 
the District of Columbia 1924. It follows that the Trade Commission 
could use the Supreme Court of the District to enforce the procedure 
needed on its part to take evidence and thus enable it to reach its 
conclusions, and in this could avail itself of the power of contempt of 
that court. 

lt has been the evident intention of Congress that laws generally 
applicable to enforcement of what may be called federal law in the 
U~ited States "enerally should have the. same effect within the Dis
tnct of Columbia as elsewhere. For this purpose the courts of the 
District Df Columbia are federal courts of the United States. Keller 
v. PotoJrWc Electric Company, 261 U. S. 428, 442. They are part 
of. the federal judicial system. In Benson v. H~nk.el, 198 U. S. 1, 
this court held that the Supreme Court of the D1stnct of Columbia 
Was a court of the United States and that the District of Columbia 
Was a district within the meaning of Re~ised Statutes, section 1014, 
providing for the apprehension and holdmg pers~H~s for trial before 
such court of the Umted States. Where the Judicial Code provides 
that no writ of injunction shall be granted by any court of the United 
~tates to stay proceedings of any court of a state, with certain excep
tions, the District Court of Appeal.s h~s held that the. statute applied 
to the Supreme Court of the District of Columbia. Hyattsville 
Building Assn. v. Bouick.J. 44 D. C. App. 408. See also United States 
v. B. & 0. R. R., 26 D. u. App. 581; Arnstein v. United States, 296 
Fed. 946, 948. 

The question, therefore, w~ic~ we have to answer i~ whether, 
W~len Congress gave the Commisswn power to make onlers In the Dis
tnct of Columbia with the aid of the Supreme Court of the District 
~n .compelling the production of evidence b:y contempt or mandamus, 
1~ Intended to leave the orders thus made, 1f defied, without any re
Vl.ew or sanction by a reviewing court, though such [155] review and 
sanction are expressly p:ovided ev~rywh.ere throug~1out the United 
Stu.tes except in the Distnct. We thmk this most unhkely, and, there
fore, it is our duty, if possible in reason, to find in the Trade Com
mission Act ground for inference that C~ng:ess intended to refer to 
and treat the Court of Appeals of the D1stnct as one of the circuit 
courts of appeals referred to in the Ac~ to review and enforce such 
orders. 

It is to be noted that the same question arises in the construction 
of the Clayton Act of October 15,1914, c. 323,38 Stat. 730. That Act 
applies, as this one does, to commerce in the District, as well as be
tween States, and with foreign nations. By its second section it 
f?:bid~ difference in prices to purchasers in order to lessen compe
hbon. In the third section it makes it unlawful to lease or make 
and sell goods patented or unpatented or fix a price thereon with 
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the condition that the lessee or purchaser shall not use the goods or 
wares of competitors, where such a :provision shall lessen competition. 
By section 7, corporations are forbidden to acquire stock of another 
to lessen competition, and by section 8 there is a restriction U,POn 
interlocking directorates in two or more competing corporations 
applicable to banking associations and other corporations. Section 11 
provides that authority to enforce compliance with the sections just 
referred to is vested in the Interstate Commerce Commission where 
applicable to common carriers, in the Federal Trade Board where 
applicable to banks, and in the Federal Trade Commission where 
applicable to all the other character of commerce. The orders of 
these bodies are to he made upon hearings similar to those provided 
for in the Federal Trade Commission Act, and the circuit courts of 
appeals are to review and enforce the orders. The existence of two 
such Acts itself enforces the inference that Congress thought that the 
term " Circuit Court of Appeals" was sufficient to include the appel
late eourt of the District of Columbia. 

[156] The Court of Appeals of the District of Columbia was created 
by an act of Con~ress approved February 9, 1893, 27 Stat. 434, which 
conferred upon It appellate jurisdiction over the Supreme Court of 
the District of Columbia. Section 7 of the act provides that any 
party aggrieved by any final order, jud~ment or decree of the Su
preme Court of the D1strict, or of any JUstice thereof, may appeal 
therefrom to the Court of ApJ?eals thereby created, and upon such 
appeal shall review such order, JUdgment or decree and affirm, reverse 
or modify the same as shall be just. This was a substitution of the 
Court of Appeals for the general term of the Supreme Court which 
latter court was abolished b;v the Act. The parallelism between the 
Supreme Court of the District and the Court of Appeals of the Dis
trict, on the one hand, and the district courts of the United States 
and the circuit court of appeals, on the other, in the consideration 
and disposition of cases involving what among the States would be 
regarded as within Federal jurisdiction, is complete. 

A question similar to the one we have here was presented in the 
case of the Steamer Ooquitlam v. United States 163 U.S. 346. The 
United States in that case brought a suit in admiralty for the for
feiture of the steamer Coq_t.Ytlam because of an alle~ed violation of 
the revenue laws of the United States, in the D1strict Court of 
Alaska, and, a decree having been rendered for the United States, 
an appeal was prosecuted to the Circuit Court of Appeals for the 
Ninth Circuit. Under the 15th section of the act creating the cir
cuit court of appeals, 26 Stat. 826, 830, the circuit courts of appeal 
in cases in which their judgments were made final by the Act, were 
given the same appellate jurisdiction by writ of error or appeal to 
review the judgmentst orders and decrees of the Supreme Courts 
of the several territories as by the Act they might have to review 
the judgments, orders, and [157] decrees of the district courts and 
circuit courts, and for that purpose the several territories were, by 
orders of the Supreme Court, to be made from time to time, to be 
assigned to particular circuits. 26 Stat. 826, 830. Now, in Alaska 
there was only one court, and it was called the District Court of 
Alaska, and it was contended that it. was not a supreme court of the 
territory and, therefore, was not a court from which an appeal could 
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be prosecuted to the Circuit Court of Appeals for the Ninth Circuit. 
~y the Act of May 17, 1884, 23 Stat. 24, a civil government was pro
V!ded for Alaska, to constitute a civil and judicial district, with the 
Civil and judicial and criminal jurisdiction of district courts of the 
United States, and such other jurisdiction not inconsistent with the 
Act as might be established by law, and the general laws of Oregon, 
so far as the laws were applicable, were adopted. This court held that 
under the statutes, the Circuit Court of Appeals of the Ninth Circuit 
~ould not review the final ~ud~ents or decrees of the Alaska court 
1n virtue of its appellate JUrisdiction over the district and circuit 
courts mentioned m the Act of March 3, 1891, 2G Stat. 826, 830, but 
that: as Alaska was one of the territories of the United States and 
as the District Court established in Alaska was the court of last 
resort withi~ the limits of the territory, it was in a very substanial 
sense the supreme court of that territor[; that no reason could be 
suggested why a territory of the Unite States in which the court 
o~ la~t resort was called a supreme co?rt should be a~signed to some 
Clrcmt established by Congress that d1d not afply w1th full force to 
the Territory of Alaska in which the court o last resort was desig
nated as the District Court of Alaska. The court, speaking by 
Mr. Justice Harlan, said (p. 352): 

Looking at the whole scope of the act of 1891, we do not doubt that Congress 
contemplated that the final [158] orders and decrees of the courts of last resort 
in the organized Territories of the United States-by whatever name those 
courts were designated in legislative enactments-should be reviewed by the 
proper Circuit Court of Appeals, leaving to this Court the assignment of the 
respective Territories among the existing circuits. 

\Ve think we may use the same liberality of construction in this 
case. \Ve find here a court which by acts of Congress is to be treated 
as a district court of the United States, and we find here a court of 
appeals which bv the terms of its creation is exercisin~ reviewin(J' 
power over all l!{ederal cases proceeding from that distnct court of 
the United States by avpeal or writ of error so that it is exercisin(J' 
exactly the same functiOn as the circuit court of appeals does with 
respect to the district courts within their respective territorial juris
dictions in the other parts of the United States. The services of this 
district court of the United States in the District of Columbia are 
to be availed of under the Trade Commission Act when necessary in 
compelling evidence by the _exp~ess wo~d.s of the act. \V e must. co~
clude that Congress, in makmg Its provisi~n !or the use of the Circmt 
~ourts of appeal, in reviewing the Comm1sswn's orders, intended to 
Include withm that description the Court of Appeals of the District 
of Columbia as the appellate tribunal to be char&ed with the same 
duty in the District. The law was to be enforced, and presumably 
~ith the same effectiveness, in the District of Columbia as elsewhere 
1n the United States. 

\Ve do not think that the cases of Swift v. Hoover, 242 U. S. 107, 
and of Tefft, Weller & Oompany v. Munsuri,_222 U.S. 114, should 
l~ad us in thts case to a different conclusion. They related to appeals 
dtrect to this court in bankruptcy from a court in Porto Rico and 
from the Supreme Court of the District, respectively. With the 
tl59] heavy burden upon this Court, every direct review imposed on 



668 DECISIONS OF THE COURTS 

it was naturally viewed with critical care, and when it was sought to 
enlarge the jurisdiction of this Court by strained construction to 
include review of the numerous and small claims from courts of 
bankruptcy in such jurisdictions, it is not strange that the attempt 
failed. More than that, in those cases the bankruptcy proceedings 
were judicial P.roccedings with judicial judgments which could be 
enforced even If not reviewed. They were not left in the air without 
any sanction against a defiant litigant, such as would be the result 
in the present case, were the view we have taken not to prevail. 

The judgment of dismissal of the Court of Appeals of the District 
of Columbia is reversed and the cause remanded for further pro
ceedings. 

Reversed. 
The separate opinion of Mr. JusTICE McREYNOLDs: 
I think the judgment of the court below should be affirmed. 
If the cause involved no more than interpretation of a doubtful 

provision in the statute, it hardly would be worth while to record 
personal views. But judicial legislation is o. hateful thing and I 
am unwilling by acquiescence to giVe apparent assent to the practice. 

Possibly-probably, perhaps-if attention had been seasonably 
called to the matter Congress would have authorized the Court of 
Appeals for the District of Columbia to enforce orders of the Trade 
Commission. But the words of the enactment, which we must accept· 
as deliberately chosen, give no such power; and I think this court 
ought not to interject what it can only suppose the lawmakers would 
have inserted if they had thought long enough. 

FEDERAL TRADE COMMISSION v. AMERICAN 
TOBACCO C0.1 

(Supreme Court. Argued April 19 and 20, 1927. Decided May :n, 
1927.) 

No. 279. 

CounTs KEY No. 383 (1)-PROBABILITY THAT JuDGMENT AND OPINION BELOW 

WILL SERIOUSLY HINDER FUTURE ADMINISTRATION OF LAW JUSTIFIES ISSUANCE 

OJ!' WBlT 01' CEBTIOBABI. 

Petition for certiorari, showing probability that judgment and opinion of 
court below may seriously binder future administration of law, justifies 
Issuance of writ. 

CounTs KEY No. 383 (1)-SuPBEME CouRT WILL NoT INTERFERE, WHERJD CoN

CLUSIONs OF CIRCUIT COURT OF APPEALS DEPEND ON APPRECIATION OF CIRCUM· 

STANCES ADMITTING OF DIFFERENT INTERPRlllTATIONB. 

Where conclusions of Circuit Court of Appeals depend on appreciation ol 
circumstances which admit of different interpretations, the Supreme Court 
will not interfere. 

t Reported In 27' U. S. 1543, '1 Sup. ct. Rep. 663. 
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(ThP- syllabus is taken from 47 Sup. Ct. Rep·. 663.) 

The Federal Trade Commission brings certiorari to review a judg
ment of the United States Circuit Court of Appeals for the Second 
Circuit 1 setting aside an order of the Federal Trade Commission. 
Judgment affirmed. 

Mr. Adrien F. Bu8ick, (with whom Mr. William D. Mitchell, 
Solicitor General, Mr. Bayard T. Hainer, and Mr. Edward L. Smith, 
all of ·washington, D. C., were on the brief), for petitioner. 

Mr. EdwardS. Rogers, of Chicago, Ill., for respondent. 

[544] Mr. Justice McREYNOLDs delivered the opinion of the court 
The statement of the petition for certiorari that the judgment 

and opinion below might seriously hinder future administration of 
the law was grave and sufficiently probable to justify issuance of the 
writ. 

Proper decision of the controversy depends upon a question of 
fact. Did the American Tobacco Co. become party to the unlawful 
combination of tobacco jobbers at Philadelphia to maintain prices 1 
After considering much evidence the Commission gave affirmative 
answer to that query; but the Circuit Court of Appeals thought 
there was nothing to support their view. (9 Fed. (2d) 570.) 
. It now appears to us that this matter of fact is of no general 
Importance. Accordingly, we adhere to the usual rule of noninter
ference where conclusions of Circuit Courts of Appeals depend on 
appreciation of circumstances which admit of different interpreta
tions. And upon that ground alone we affirm the judgment below. 

The opinion of the Circuit Court of Appeals is of uncertain intend
ment and is not satisfactory as an exposition of the law. What this 
court has said in many opinions indicates clearly enough the gPneral 
purpose of the statute and the necessity of applying it with strict 
regard thereto. 

Affirmed. 

FEDERAL TRADE COMMISSION v. EASTMAN KODAK 
CO. ET AL.• 

(Supreme Court of the United States. Argued March 10 and 11, 
1927. Decided May 31, 1927) 

No. 215. 

l'RADI!HlABxs £ND TltADE-NAHES AND UNFAIR CoMPETITION KEY No. 80'%
FE:DERAL TBADIC CoMMISSION, IN PRoCEEDING TO REQUIRE DEFENDANTS TO 

DESIST FROM UNF.AIB COHPETITION, CAN NOT REQUIRE DEFENDANT TO DISPOSE 

01!' PRoPERTY ACQUIRED PRIOB TO COMMISSION's ACTION. (FEDERAL TRADE 

COMMISSION AcT, SECTION 5 (U.S. C. TIT. 15, SEC. 45; COMP. ST. SEC. 8836E).i 

The Federal Trade Commission, in proceeding under Federal Trade Com
mission Act, Section 5 (U. S. C. tit. 15, Sec. 45 (Camp. St. Sec. 8836e) ), to 

1 Reported In 9 F. (2d) 1570. Order of Commission reported In 7 F. T. C. 2515. 
1 Reported In 274 U. S. 619, 4T Sup. Ct. Rep. 681'!. 
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require defendants to desist from unfair methods ot competition fn the manu
facture and sale of posltive cinematograph films fn interstate and foreigu 
commerce, had no authority to require that one defendant divest itself of 
ownership of certnfn laboratories which 1t had acquired prior to commission'11 
action, since, if ownership thereof produced any unlawful competition, remedy 
must be administered by court in appropriate proceedings therein Instituted. 

TRADE-MARKS AND T&ADErNAMES AND UNFAIB COMPETITION KEY No. 80~
FEDERAL TRADE COMMISSION ExERCISES ONLY ADMINISTRATIVE FUNCTIONS. 
FEDERAL TRADE COMMISSION AcT (COMP. ST. SECB. 8836a-8836k).) 

The Federal Trade. Commission exercises only administrative functions 
delegated to it by the Federal Trade Commission Act ( Comp. St. Sees. 
8836u-8836k), and does not exercise judicial powers. 

TRADE-MARKS AND TRADE-NAMES AND UNFAm CoMPETITION KEY No. 80~
CIRCUIT CoURT OF APPEALS, ON REVIEWING FEDERAL TRADE COMMISSION ORDER, 
IS LIMITED TO DETERMINING WHETHER ADMINISTRATIVE AUTHORITY WAS 
PROPERLY ExERCISED. (FEDERAL TRADE CoMMISSION AcT (CoMP. ST. SEes. 
8836u-8836k) .) 

Circuit Court of Appeals, on petition to review order of the Federal Trade 
Commission, is limited to the question of whether or not it has propPrly 
exercised the administrative authority given it by the Federal Trade Commis
sion Act (Comp. St. Sees. 8836a-8836k), and may not sustain or award 
relief beyond authority of the commission; such review not being in exercise 
of original jurisdiction by the court itself. 

(The syllabus is taken from 47 Sup. Ct. Rep. 688.) 

The Federal Trade Commission brings certiorari to review a 
judgment of the United States Circuit Court of Appeals for the 
Second Circuit.1 Judgment affirmed. Mr. Justice Stone and Mr. 
Justice Brandeis dissenting. 

Mr. Adrien F. Busick, with whom Mr. William D. Mitchell, Solici
tor General, and Mr. Bayard T. Hainer, all of Washington, D. C., 
were on the brief, for petitioner. 

Mr. John lV. Davis, of New York City, and Mr. Clarence P. M()8er, 
of Rochester, N. Y., for respondents. 

[620] 

Mr. Justice SANFORD delivered the opinion of the court. 
This writ brings up for review a decree of the Circuit Court of 

Appeals setting aside in part an order of the Federal Trade Com
mission, entered after a due hearing in a proceeding instituted by it 
under section 5 of the Federal Trade Commission Act,2 by which 
the Eastman Kodak Co., the Allied Laboratories Association, Inc., 
and others were required to desist from acts held by the Commission 
to constitute unfair methods of cofip~tition in the manufacture and 
sale of positive cinematograph s in interstate and foreign 
commerce.• 

I Reported In 1 F. (2d) 994. 
• 88 Stat. 11 T, e. 311; U. B. C., Tlt. liS, Bee. 415. 
• Case before Commlsslon reported 1n 1 F. T. C. 484. 
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These positive films are raw materials used by film laboratories in 
making positive prints of motion pictures that are thrown upon the 
screen. The Eastman Co. originated the commercial manufacture 
of such films many years ago. In 1920 it manufactured and sold 94 
per cent of those used in the United States; but in 1921, owing to 
~ompetition by importers of films manufactured in foreign countries, 
1ts sales decreased to 81 per cent. Upon an agreed statement of 
facts, and the inferences which it drew therefrom, the Commission 
found, in effect, that thereafter the Eastman Co., with the purpose 
and intent of maintaining its monopoly and lessening competition in 
the sale of such films, acquired three laboratories used m making 
motion-picture prints, whose combined capacity exceeded that of all 
the other laboratories [621] east of Chicago1 and announced its in
tention of enterinl7 upon the manufacture of such prints; that this 
constituted an effective threat of overpowering competitive force 
which compelled the members of the Allied Laboratories-an associa
tion of manufacturers of such prints-to enter into an agreement or 
understanding with the Eastman Co. that the members of the Allied 
Laboratories would use American-made films only, to the exclusion 
of foreign-made films, so long as the company did not compete with 
them in manufacturing prints, and that the company-which con
tinued to maintain its laboratories in readiness for operation-would 
not manufacture prints in competition with them so long as they 
used American-made films exclusively; that this·agreement or under
standing had the effect o~ lessening competition. i~ the sale of the 
films in mterstate and foreign commerce and sustammg the monopoly 
of the company therein; and that its ownership of the three labora
tories and their maintenance in condition for operation, continued to 
have the effect of inducing and compelling the manufacturers of 
prints to use only the films made by the company. 

On these and subsidiary findings, the Commission entered an order 
requiring the defendants to cease and desist from combining and 
cooperatmg in restraining competition in the manufacture and sale 
?f positive films and maintaining the monopoly of the Eastman Co. 
1n their sale in interstate and foreign commerce, by the agreement and 
understanding that the members of the Allied Laboratories would 
use American-made films exclusively, provided the Company would 
not operate its laboratories in competition with them, and that the 
Company would not operate its laboratories for the manufacture of 
prints in competition with them2 provided they used and continued to 
use American-made films exclusively; and by other incidental means. 
And the Com[622]mission further ordered that for the purpose of 
preventing the maintenance of the monopoly of the Eastman Co. in 
the manufacture and sale of positive films and restoring competitive 
freedom in their distribution and sale, the company should with due 
diligence sell and convey its three laboratories to parties not directly 
connected, or indirectly interested, with it .. 

On a petition by the Eastman Co. and the Allied Laboratories for a 
review of this order, the Circuit Court of Appeals-without referrin~ 
specifically to the purpose for which the Eastman Co. acquired and 
maintained the three laboratories-held, in substance, that the re
ciprocal agreement or understanding between the Eastman Co. and 
the Allied Laboratories that their members would use only American-
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made films in the manufacture of prints, and the Company would not 
operate its laboratories for the manufacture of prints, was an unfair 
method of competition which the Commission had authority to pre
vent; but that-one judge dissenting-it was not unlawful for the 
Eastman Co. to equip itself to enter upon the business of manufac
turing prints, there being nothing unfair in its going into this busi
ness, and the Commission had no authority to order the Company to 
divest itself of the laboratories which it had lawfully acquired. 
(7 Fed. (2d) 994.) A decree was accordingly entered affirming the 
order of the Commission in so far as it required the Eastman Co. and 
the Allied Laboratories to desist from their agreement or under
standing in reference to the use of American-made films and the 
operation of the Eastman Co.'s laboratories, but setting aside the 
order in so far as it required the Eastman Co. to sell its laboratories, 
and in other incidental respects. 

This writ of certiorari was then granted on a petition by the Com
mission which challenged the correctness of the decree of the Court 
of Appeals only in respect to the [623] setting aside of so much of 
the order as required the Eastman Co. to dispose of its laboratories. 

For present purposes we do not find it necessary to determine 
the questions whether the finding of the Commission as to the 
purpose for which the Eastman Co. acquired the three laboratories
based in part at least upon inferences from the agreed statement of 
facts-was correct, and whether, in any event, it was conclusive upon 
the Court of Appeals; but, in the absence of any specific reference to 
this matter by the Court of Appeals, we shall assume the correctness 
of the Commission's finding, and proceed, on that assumption, to the 
consideration of the only other question presented in the petition for 
the writ of certiorari and pressed in this court, namely, whether the 
Commission had authority to order the Eastman Co. to sell and 
convey its laboratories to other parties. 

The proceeding before the Commission was instituted under 
section 5 of the Federal Trade Commission Act, and its authority did 
not go beyond the provisions of that section. By these the Com
mission is empowered to prevent the using of "unfair methods of 
competition " in interstate and foreign commerce, and, if it finds 
that " any unfair method of competition" is being used, to issue 
an order requiring the offender "to cease and desist from using 
such method of competition." The Commission exercises only the 
administrative functwns delegated to it by the act, not judicial 
powers. National Harness, etc., Association v. Federal Trade Com
mission (C. C. A.), 268 Fed. 705, 707; Chamber of Co11l/J'Tiierce v. 
Federal Trade Commission (C. C. A.), 280 Fed. 45, 48. It has not 
been delegated the authority of a court of equity. And a circuit 
court of appeals on a petition to review its order is limited to the 
question whether or not it has properly exercised the administrative 
authority given it by the act, and rp.ay not sustain or award relief 
beyond [624] the authority of the Comq:tission; such review being 
appellate and revisory merely, and not an exercise of original juris
diction by the court itself. 

The question here presented is in effect ruled by Federal Trade 
Commission v. Western Meat Oo., 272 U. S. 554, 561, 563, in which 
the decisions in Federal Trade Commission v. Thatcher Mfg. Oo. 
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(C. C. A.), 5 F. (2d) 615, and Swift & Co. v. Federal Trade Com
mission (C. C. A.), 8 F. (2d) 595, that were relied upon by the 
Commission in its petition for the writ of certiorari, were reversed 
by this court. In that case it was held that-although the Com
mission, having been granted specific authority by section 11 of the 
Clayton Act 1 to require a corporation that had acquired the stock 
of a competitive corporation in violation of law "to cease and desist 
from such violations, and divest itself of the stock held," might 
require the corporation to divest itself of such stock in a manner 
preventing its ·use for the purpose of securing the competitor's prop
erty-it could not, after the corporation by the use of such stock 
had acquired the property of the competitor, require it to divest 
itself of the property thus acquired so as to restore the prior law
ful condition. As to this we said: "The Act has no application to 
ownership of a competitor's property and business obtained prior 
to any action by the Commission, even though this was brought 
about through stock unlawfully held. The purpose of the Act was 
to prevent continued holding of stock and the peculiar evils incident 
thereto. I~ purch.ase of property has produced an unlawful status 
a remedy IS provided through the courts." And they "must ad
minister whatever remedy there may be in such situation." Distinct 
reference was there made (p. 56i) to section 15 of the Cla~ton 
Act, where express provision is made for the invocation of judicial 
remedies as need therefor may arise. 

[625] So here, the Commission had no authority to require that the 
Company divest itself of the ownership of the laboratories which 
it had acquired prior to any action by the Commission. If the owner
ship or maintenance of these laboratories has produced any unlaw
ful status, the remedy must be administered by the courts in ap
propriate proceedinrrs therein instituted. 

The decree of the Circuit Court of Appeals is accordingly affirmed. 

1\In. JUSTICE STONE, dissenting. 
I am unable to agree that the Federal Trade Commission, in the 

performance of its duties under the Federal Trade Commission 
Act, lacks the power to order the divestment of physical property, 
or that the decision in Federal Trade Commission v. lV estern Meat 
Company, 272 U. S. !'i54, forecloses our consideration of that ques
tion here. In the Thatcher and Swift Cases considered in that 
O:tJinion, the stock of competing corporations had been acquired in 
vwlation of section 7 of the Clayton Act, which prohibits the ac
quisition by one corporation of the capital stock of another "where 
the effect of such acquisition may be to substantially lessen competi
tion." The stock control having been followed by purchase of the 
physical assets of the competing corporation, the Commission, pro
ceeding under sections 7 and 11, ordered the offending corporation 
to di,·est itself of both the stock and the :physical property. In 
deciding that the Commission had exceeded 1ts authority, so far as 
the property was concerned, the Court expressly limited its con
sideration to the grant of power under sections 7 and 11 of the 
Clayton Act, section 11 in terms authorizing the Commission to 

188 Stat. 730, c. 811 i U. S. C., Tit. 1:1, Sec. 21. 
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make an order " requiring such person to cease and desist from 
such violations, and divest itself of the stock held * * * con
trary to the provisions of sections 7 * * *." [626] the effect of 
section 5 of the Federal Trade Commission Act, dealing with the 
different subject of unfair competition, was put to one side, the 
Court saying:" This section (referring to section 5) is not presently 
important; the challenged orders sought to enforce obedience to sec
tion 7 of the Clayton Act" (p. 557). The scope of the decision was 
thus stated: "When the Commisswn institutes a proceeding based 
upon the holding stock contrary to section 7 of the Clayton Act, 
its power is limited by section 11 to an order requiring the guilty 
:person to cease and desist from such violation, effectually to divest 
1tself of the stock, and to make no further use of it" (p. 561). 

It was not held that the Commission under no circumstances could 
compel the sale of physical property, and there was in fact a clear 
intimation in the opinion that under section 7 of the Clayton Act 
the acquisition of the property after a complaint had been filed 
against the corporation for illegal stock purchases would not find 
the Commission powerless. 

Section 5 of the Trade Commission Act, with which we are now 
concerned, declares unlawful "unfair methods of cqmpetition ·in 
commerce," and empowers and directs the Commission to prevent the 
use of such methods. The Commission is directed upon finding that 
the method of competition under investigation is prohibited by the 
Act, to issue its order "requiring such person, partnership, or cor
poration to cease and desist from using such method of competition." 

The powers thus broadly given sharply contrast with the specific 
enumeration of sections 7 and 11 of the Clayton Act. As was 
pointed out in the lVestern Meat Oo. case, the Clayton Act prohibits 
enly the acquisition of stock and not the assets of the competing cor
poration1 and in terms merely authorizes an order requiring the 
corporatiOn" to cease and desist from such violations, and divest itself 
of the stock held * * *." For that reason alone, [627] the ma
jority of the Court thought that the language of these provisions 
was not broad enough to enable the Commission to order the cor
poration to divest itself of the physical assets thus acquired, al
th•)ugh their acquisition ag-gravated and brought to its final con
summation the very evil umed at by the statute. 

The comprehensive language of section 5 neither invites nor sup
ports a narrow construction. It is general in terms, and in the 
authorized prevention of unfair methods of competition the Com
mission is not limited to any particular method of making its orders 
effective. The power does not any the less exist because the Com
mission framed the present order in part in affirmative terms specif¥
ing the manner in which the company should abandon the unfur 
methed of competition it found had been practiced. Nor does the 
fact that the Commission is not a court of equity lessen the power 
conferred upon it by the statute. It is of course essentially an ad
ministrative agency. Its orders never have the effect of an injunc
tion and are enforceable only by proceedings instituted in the appro
priate circuit court of appeals. Its powers are not enhanced by the 
circumstances that its orders are enforceable in courts having in 
their own right equity powers. But it is likewise true that it can not 



FEDERAL '!'BADE COMMISSION V. EASTMAN KODAK CO. ET AL. 675 

be denied powers granted by Congress merely because its orders 
tesemble in form familiar equitable decrees. To make its want of equity 
powers ground for limiting those expressly conferred by the statute 
1s to condemn all the orders ever made by the Commission. Orders 
c9mpelling the sale of stock, J?reventing price cutting, local price 
discrimination1 resale price mamtenance, exclusive dealing arrange
m~nts, boycottmg, blacklisting, disparagement of competitor's wares, 
misrepresentation, misbranding, adulteration, dishonest advertising, 
espiona~~ commercial bribery, coercion, threats, intimidation, the 
use of ' nghting brands" or bogus independents, to mention [628] 
only a few of the practices which the Commission has forbidden, re
mind of equitable relief no less than an order compelling the sale of 
physical property, the very acquisition and continued fossession of 
which may be the indispensable element in a scheme o unfair com
petition. 

The conclusion seems to me unavoidable, therefore, that this case 
can not be disposed of without determining whether the acquisition 
and retention of the film laboratories by the Eastman Co., under the 
circumstances disclosed by the record, constituted in itself or was 
!L part of or a step in an unfair method of competition. Until that 
Is determined we can not say that the Commission was without 
power under section 5 to make any appropriate order to prevent 
the use of such methods. 

That ruinous competition or 'the threat of it when the aim is 
monopoly or the suppression of competition may be the dominant 
factor in a violation of the Sherman Act is no longer fairly open 
to question. But in determining the meaning of "unfair methoJs 
~f competition," it should be borne in mind that the Trade Commis
Sion's function is to discourage certain trade tendencies before viola
tions of the Sherman Act have occurred. The advised use of the 
phrase "unfair methods of competition" for the more familiar 
"unfair competition" of the common law indicates an unmistakable 
9ongressional intent to confer on the Commission the power, suh
Ject of course to the judicial review provided for in the Act, to pre
vent unfair trade practices not included in the prohibition of the 
Sherman Act and of the common law. See Henderson, Federal 
Trade Commission, 36; cf. Federal Trade Commission v. Winsted 
ll osiery Co., 258 U. S. 483 . 
. In that part of its order which ~o'! remains undisturbed, a.nd which 
1s not questioned here, the CommiSSIOn has found and forbidden the 
agreement between the Eastman Co. and .the associatiQn that the mem
~ers of the association would use American raw film, of which [629] 
It appears ninety-four per cent of that used in the United States is 
produced by the Eastman Co., to the exclusion of foreign manufac
tured film, provided the Eastman Co. would not operate its labora
tories commercially to produce positive prints in competition with 
the members of the association. 

The majority, not having found it necessary to consider whether 
the stipulated facts established unfair methods of competition be
cause of the Commission's supposed want of power, an;v extended 
re\7iew of them here is uncalled for. Bu~ the evidence 1s sufficient 
to justify the inference drawn by the Commission that suppression 

6~133°--30--VOL 11----44 
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of competition in the sale for foreign films, consummated by this 
agreement, was accomplished in part at least by the acqui~ition and 
retention of these laboratories as a constant and imminent threat to 
members of the association of competition in the business field they 
occupy. 

Superficial examination might suggest that the respondent's course 
of conduct involves nothing more than the innocuous process of ex
tending its business to include an allied trade, but the matter may not 
be thus lightly disposed of. We may lay aside the question whether 
one already possessing monopoly powers in one field, especially where 
as here there is no available substitute for his products, may make 
use of his strategic position to dominate all phases of the industry 
from production to consumption. For here it seems fairly inferable 
from the stipulated facts that there was no intention of permanent 
expansion. The Eastman Co. threatened to engage in temporary 
competition with the manufacturers of prints in order to attain its 
objective-the suppression of foreign competition in raw film. When 
that was attained, the laboratories were allowed to remain idle, and 
the assumed advantages to the public from pennanent competition 
were lacking. I have no difficulty in concluding that this threat of 
temporary competition was unfair to the Eastman Co.'s purchasers and 
to its [630] foreign coml?etitors, and was an unfair method of com
petition within the meanmg of section 5. Compare Tuttle v. Buck, 
107 Minn. 145; Dumhee v. Standara Oil Oo., 152 Ia. 618, 626-627; 
United States v. Oorn Products Refining Oo., 234 Fed. 964, 984, 1010; 
United States v. Oentral West Publishing Oo., Decrees and Judg
ments in Federal Anti-Trust Cases, 359, 360, 362; Thomsen v. Oayser 
243 U. S. 66, 87; for cases which, although not exactly in point, lend 
support to this view. 

It would seem that that part of the order which still stands, for
bidding the agreement for the suppression of competition, is futile 
if the Ea .. tman Co. may retain the laboratories as a threat to compel 
the manufacturers of prints to do that which they could not lawfully 
agree to do. In my view, the decree below should be reversed an(J. 
the order of the Commission upheld. 

Mr. JUSTICE BRANDEIS joins in this dissent. 
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THE ROYAL BAKING POWDER CO. v. FEDERAL TRADE 
COMMISSION, AND JOHN F. NUGENT, CHARLES ,V, 
HUNT, ABRAM F. MYERS, AND WILLIAM E. HUM
PHREY, COMMISSIONERS 1 

(Supreme Court of the District of Columbia. June 21, 1927) 

At Law No. 72173 

REVli!:W BY WRIT OF CERTIOBARI TO CORRECT Al.LIOOED UNLAWFUL COMMISSION 

PnocEDURE. 

The Federal Trade Commission, created by act of Congress approved 
SepternbQr 26, 1914 (38 Stat. 717), is a body exercising only the adminis
trative functions delegated to it by the act, and not judicial powers (Federal 
Trade Commission v. Eastman Kodak Co. et al., 274 U. S. 619), and, as such, 
Is not subject to writ of certiorari to review its orders (Degge v. Hitchcock 
229 U. S. 162) ; and motion to quash such a writ will be sustained.' ' 

O'Brien & O'Brien, of Washington, D. C., for plaintiff. 
Mr. Adrien F. Bu8ick and Mr. M. A. Morrison, of Washington, 

D. C., for the Commission. 

OPINION 2 

A writ of certiorari was upon the petition herein issued to respond
ents the Federal Trade Commission and the individual defendants 
commissioners thereof commanding them to !!end to this court the 
record and proceedings before the respondents as appearing on the 
docket and m the file~:: of the Federal Trade Commisswn Docket No. 
540 subsequent to a certain order of dismissal therein issued on March 
~3, 1926, includinO' all records and proceedings contained and appear
Ing in the "confiJential file, Docket 540 " or elsewhere and including 
all documents and paper writings of every kind and description by 
whomsoever filed which have been received or considered in said cause 
subsequent to said order of dismissal. 

'~he respondents moved to quash the writ on several grounds 
yar.lously stated but which in substance are that the court is without 
JUrrsdiction to issue a writ of certiorari to review an administrative 
order of an administrative body and that the petition does not state 
a cause of action. 

'~'he respondents moved also to dismiss the petition for the writ 
wluch motion was in substance on the same grounds as those stated in 
the motion to quash. 

1 S~e opinion of court on equity side, handed down November 7, 1927 (infra, p. 701), 
granting motion of Commission to dismiss the bill for an Injunction, after the com
Puny elected to transfer the cause to equity side. 

Attention should here be Invited to the case of Oannan v. United Statea, decided June 
13, 11!27 (19 F. (2d) 823), ln which the Circuit Court of .Appeals for the Thll'd Circuit 
held that a person supplying certain papers to the Commission In response to demand 
made by It, accompanied bY a reference to the penalties provided for disobedience under 
the Federal Trade Commission Act (Sec. 10), and later testifying, but In neither instance 
1~ I'e~ponse to subprena, dld not acquire Immunity under the provisions of Section 9 of 
t e net In question, In a subsequent prosecution for use of the malls to defraud: but that 
nelth~r the papers In question nor coRiea thereof could be used In evidenc"' against euch 
Pe;son In such proceeding, they being In the nature of lnveluntary confessions. 

IIJI Mr. Chief Justice McCoy, 



678 DECISIONS OF THE COURTS 

A demurrer was filed by the respondents which also raises sub
stantially the same questions as those raised by the motions above 
mentioned. 

The petitioner moved to strike the motion to quash and the motion 
to dismiss. 

As the court understands the situation it was agreed on the argu
ment that the case should be submitted upon the question of juristlic
tion and upon the question of whether a cause of action was stated. 

As the matter stands the facts alleged in the petition must be 
taken as true. The.Y are substantially as follows: 

Plaintiff is a corporation and the Federal Trade Commission a 
Commission created by an act of Congress, the individuals named 
as defendants being the commissioners thereof. 

The petitioner has for a long time been engaged in the manufacture 
and sale of baking powder and in connection therewith owns a val
uable business, trade, reputation, custom and good will. 

Baking powders are known as and distinguished according to their 
respective acid ingredients, those having for such ingredients cream 
of tartar are known as " Cream of Tartar " baking powders; those 
having phosphate for their acid ingredient are known as " Phos
phate" baking powders and those having any compound of alumi
num for their acid ingredient are known as "Alum " baking pow
ders. Baldng powders containing both compounds of aluminum and 
phosphate are sometimes referred to as "Alum-phosphate" baking 
powders. Plaintiff makes the " Royal" baking powder which has 
never contained alum. Petitioner's baking powder is sold in direct 
competition in intflrstate commerce with baking powders of other 
manufacturers, many of which have contained and do contain alum. 

The nature of the materials used in baking powder is .of impor
tance to the consumer and the petitioner has for many years recom
mended its baking powders as containing no alum and leaving no 
bitter taste, and purchasers have bought it on the assurance that 
it contains no alum although the price of it is approximately double 
that at which alum baking powders are sold and the difference be
tween the two kinds of :P,owders constitutes a part of the petitioner's 
trade reputation, goodwill and property. 

The Commission acting in pursuance of the act creating it issued 
a comJ?laint against petitioner in the year 1920 designated by said 
Commission as docket 540 and after certain proceedings following 
said complaint in the year 1923 issued its supplemental and amended 
complaint in said proceeding docket 540 containin~ vague, indefinite 
and ambiguous charges of false statements by tne petitioner con
cerning the use of alum in baking powder and the effects thereof as 
being unfair methods of competitiOn within the meaning of said act 
and after the examination of many witnesses and the introduction 
of testimony covering several thousand pages and many hundreds 
of exhibits the Commission on March 23, 1926, dismissed said sup
plemental and amended complaint. After said proceedings had been 
so terminated the Commission or the individual respondents or some 
of them purporting to act as said Commission using its name com
menced and have continued a series of acts without due process of 
law or authorization by the statute or power or jurisdiction there
under or proceeding as therein prescribed which acts have inter
fered with and damaged and will continue to interfere with and 



THE ROYAL BAKING POWDER CO, V, :FED. TRADE COM. ET AL. 679 

damage petitioner's business, trade, reputation and goodwill and 
are. doing and calculated to do irreparable injury thereto, all· of 
Which is greatly in the interest of your petitioner's alum using 
competitors. 

The original complaint in said proceeding, docket 540, issued 
against the petitioner in 1920 charged the petitioner with making 
uni~ir and false representations concerD;ing the presence of alum in 
bakmg powders of some of its competitors and the effect thereof. 
The petitioner filed with the Commission its answer to the said com
plaint alleging among other things that said representations as it 
had made concerninO' the presence of alum in other baking powders 
and the effect there;£ were true. A motion on behalf of the Com
mission to strike out those portions of the answer was denied, and 
although the charO'es contained in said original complaint received 
great publicity fr~m statements ~iven out by the Commission to 
the press nevertheless the Commission did not at any time offer 
proof in support of said charges but abandoned the same. 

The supplemental and amended complaint above mentioned charged 
t~e petitioner with using unfair and unlawful methods of competi
tion for the purpose and with the intent of injuring its competitors 
and unlawfully restraining their trade in three specifications: 1st 
~hat petitioner falsely represented in various ways that several of 
Its competitors manufactured and sold baking powders containing 
alum which the general public understands to. be th~ 11;stringent 
commonly sold in the drug stores; 2d~ a practically Similar false 
representation by a different method, 3d, that by a number of methods 
petitioner falsely represented (a) that competitors' .rowders are 
poisonous; (b) made from ground-up aluminum cookmg utensils; 
(c) do not come within the Pure Food Laws; (d) pucker up the 
stomach in the same manner that lump alum puckers the mouth, and 
(e) are made of the same substance which is used for styptic pur
poses after shavinO', The fourth charge in the supplemental com
plaint was that p;titioner had adopted the methods of publishing 
a~d causing to be published on an extensive scale anonymous, 
qlsparaging statements and opinions concerning the nature, com
positio~ and effect of competitors' ba~ing: powders concealing its 
connectwn with an interest m such pubhcatwn. 

The petitioner answered the supplemental complaint which answer 
wa~ in substance a general denial of t~e !alse r.epresentati<;ms and 
claimed that it had employed la~gua~e m Its. ordmary me~mng and 
Was not responsible for any m1sun<1~rsta~dmgs and claimed that 
the matters alleged in the fourth specificatiOn were too vague to be 
properly answered but that any opinions, statements or comments 
made by it were true. The answer claimed a lack of jurisdiction in 
the Commission and prayed that the supplemental and amended 
complaint be dismissed. 

No /roof in support of the charges against the petitioner was 
off ere by the Commission until November 9, 1923, on which day a 
hearing on the amended complaint which it was agreed wholly super
seded the original comp1aint, was ordered and many hearings had 
before the trial examiner at which there was presented and received 
te~timony from 158 witnesses and 638 exhibits were admitted in 
evidence. The hearings were concluded on May 2, 1925. 
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On November 10, 1925, the trial examiner filed his report upon 
the facts in said docket 540 in which he found that there was a 
complete failure of proof of express malice and that it could not be 
found that the petitioner circulated any statements pursuant to a 
general plan as alleged in the supplemental and amended com~laint; 
that there was a complete failure of proof to show that petitioner 
falsely stated that sodium aluminum sulphate is alum and that to 
call it alum in connection with baking powder is not misleading; that 
the evidence in the record does not prove that aluminum compounds 
as used in baking powders are harmless and does prove that there 
are substantial grounds on which to predicate an honest opinion th~tt 
they are harmful. "With reference to the statements set out in 
~pacification 3 and there described under subheadings (a), (b), (c), 
(d), and (e), the trial examiner reRorted concerning the statements 
proved in support of said charges ' many of the statements set out 
in this paragraph are literally true, others are clearly figurative, 
others are expressions of opimon." The trial examiner found also 
as a fact that the petitioner did advertise in respect to its own prod
uct by using the slogan "Contains No Alum-Leaves No Bitter 
Taste " and that the petitioner made no denial of the use of this 
~tatement; that it is admitted that the petitioner's product does not 
contain alum and that there is no proof in the record that it does 
leave a bitter taste. 

With reference to the products of other manufacturers the trial 
e1..aminer reported that 1t had been proven that certain powders 
had contained alum and that under some circumstances such powders 
do leave a bitter taste in biscuits made with said powders. Concern
ing the allegations of the fourth paragraph of said supplemental 
and amended complaint the trial examiner found one isolated in
stance in which it had been proved that the petitioner had caused 
to be pub-lished certain anonymous statements, opinions and com
ments but that this was not sufficient to establish the allegations of 
the complaint. 

Counsel for the Commission filed exceptions to the trial examiner's 
report upon the facts excepting to all the paragraphs therein but the 
one which found that petitioner was a corporation. Briefs were 
filed and .arguments had before the Commission in which five of th~ 
petitioner's competitors were permitted to intervene but solely for 
the purpose of oral argument. 

On March 23, 1926, the Commission issued and served upon the 
petitioner its final order in said docket 540, dismissing the supple
mental and amended complaint which order was enrolled and duly 
recorded when issued. 

The petition here claims that by the order of dismissal the power 
of the Commission under the complaint ceased and that there was no 
further jurisdiction in the proceedinO' and particularly over acts of 
the petitioner occurring after said order of dismissal unless and until 
the Commission shall issue and serve upon petitioner its complaint 
in a new proceeding stating charges as prescribed in the act cre
ating it. 

On the day upon which the order of dismissal was enrolled and 
recorded a motion was filed by counsel for the Commission praying 
that said order be vacated and a rehearing granted and that an order 
to cease !Lnd desist upon certain specific practices charged in the 
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complaint be issued against the petitioner. The grounds of the 
motwn were : 

(1) That the order of dismissal was contrary to the great pre
ponderance of the evidence, in that your petitioner, contrary to its 
defense that it had not made certain statements, was in fact making 
certain. allegedly false representations, of which eight were enumer
ated. 

(2) That the issues raised by the scientific evidence in the record 
had never been argued before the Commission. 

( 3) That the proceeding is of greatest interest to the public. 
The petitioner avers that the matters alleged in the motion for 

rehearing were contained in the record, were considered by the trial 
examiner set forth in the printed briefs filed by both parties and 
argued by the Commission when the case was submitted and that the 
motion set :forth no grounds recognized in law as a proper basis for 
the relief asked for and prayed for certain orders by the Commission 
beyond its jurisdiction and not authorized by acts of Congress. The 
motion was argued but before it was decided counsel for the Com
mission asked leave to file a supplemental motion. The petition for 
the purpose set out that since the date of the motion for rehearinl7 
he had discovered and ascertained certain new and additional evidenc~ 
sufficient to require further proceedings in said cause Docket 540; 
t~at he,hadjrepared a supplemental motion to vacate the order of 
d1~missal an for other rehe£ in that cause alleging the possession of 
said evidence and stating that-
"typical items of such new evidence are by reference incorporated in said 
supplemental motion and are tendered therewith and herewith from which the 
competency and materiality of such new evidence fully appears;" wherefore 
counsel prayed tor leave to :file said supplemental motion; that appropriate action 
be taken to serve notice on your petitioner of the filing of said supplemental 
motion and that a time be :tlxed by the said Federal Trade Commission for 
the presentation before it ot the said motion filed March 23, 1026, and th13 
supplement or addition thereto. In said supplemental motion counsel for the 
Federal Trade Commission alleged the same facts concerning the discovery and 
Possession of new evidence as were set forth in the said petition above described, 
alleging in addition thereto that said new evidence showed that your petitioner 
had been continuing the unfair practices charged ln the complaint from and 
since the Commission closed the evidence in said cause on, to wit, the 3d day 
Of December, 1923, down to and including the 19th day of April, 1926; and that 
such evidence consisted of certain papers and documents that may not be 
bodily incorporated ln this motion, and they are hereby incorporated by refer
ence and are submitted berewith and identified respectively as exhibits num
bered severally from 1 to-· said so-called supplemental motion further alleged 
that said items of evidence' so incorporated herein by reference to wit, said 
exhibits so numbered respectively 1 to -, appear upon an inspection thereof 
to be and constitute relevant, material and sufficient' evhlence to show that 
the Practices alleged In tbe complaint were continued by your petitioner during 
satd intervening period and also from and after the dismissal of the said 
complaint and the filing of this supplemental motion. Said supplemental 
motion further presented to the Commission for the first time In said cause an 
exception to an alleged refusal by the trial examiner to admit In evidence 
certain proof in rebuttal by counsel for the Federal Trade Commission and 
expresses the serious belief of counsel for the Commission that said absence 
of evidence inftuenced the action of the Commission in dismissing the complaint 
fn said cause. 

26. Said petition for leave to file said supplemental motion was, with attached 
Papers, presented to and considered by tbe Federal Trade Commission. No 
nouce was given to your petitioner and no opportunity to be heard but after 
ex Parte bearing and consideration, on, to wit, tbe twenty-first day Qf April, 
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1926, an order of the said Commission was entered In said dismissed cause 
reciting that leave to file said supplemental motion had been granted by the 
Commission and that the Commission was fully advised in the premises, and 
ordering that argument for and against said further supplemental motion and 
said motion of counsel for the Commission previously argued on, to wit. April 
5, 1926, be received by the Commission at its offices in Washington, D. C., on 
the sixth day of May, 1926. Said order of the Commission dated the twenty
first day of April, 1926, further required that copies of said petition fot leave 
to file said supplemental motion, of said supplemental motion and of said order 
granting leave to file said supplemental motion, of said supplemental motion 
and of said order granting leave to file said supplemental motion be served on 
the parties at interest. 

27. On the 22d day of April, 1926, thereafter, by registered mall, your peti
tioner received from the Federal Trade Commission copies of said order of 
April twenty-first, 1926, of said petition and of said supplemental motion but 
did not receive copies of any of said items of evidence referred to in said peti
tion and said supplemental order as exhibits numbered severally 1 to -. 

28. Said exhibits were considered by the Commission before issuance of its 
order granting leave to file said supplemental motion, and at all times thereafter 
in said cause. 

29. The said supplemental motion contained no description of said exhibits 
or statement of contents of the same sufficient to inform your petitioner of the 
nature of the charges against which It was then being called upon to defend 
itself, and no statement of the specific charge or charges in support of which 
said alleged items of evidence were then presented and received. 

30. Your petitioner was Informed by the service on it of copies of said peti
tion, said supplemental motion and said order that said exhibits were attached 
to the original copy of said motion but was not informed as to the total number 
of said exhibits, said supplemental motion describing them only as exhibits 
numbered severally 1 to -. 

31. Immediately thereafter, on, to wit. the 22d day of April, 1926, your peti
tioner by its counsel applied to Otis B. Johnson, secretary of said Federal 
Trade Commission and to Bayard T. Hainer, chief counsel for said Commission, 
and requested that it be forthwith supplied with copies of the exhibits referred 
to In said supplemental motion and there described as exhibits numbered sev
erally 1 to -, which said request was then and there refused. 

32. In order to secure the information necessary properly to prepare itself 
for said hearing to be held on the sixth day of May, 1926, your petitioner, by 
its counsel, Immediately after receiving the refusal of its request mentioned in 
the preceding paragraph, did on tne 22d day of April, 1926, apply to Otis B. 
Johnson, secretary of the Federal Trade Commission, to llayard T. Hainer, 
chief counsel for said Commission, and to the clerk then on duty at the office 
of the docket section and requested that It be given access to and permission 
forthwith to exumine the original of said petition. of said supplemental motion 
and of said exhibits, or, in the alternative, copies of said exhibits, which 
requests were each and all then and there refused. 

33. Your petitioner by its counsel immediately thereafter on, to wit, the 22d 
day of April, 1926, requested said Johnson and said Hainer, as secretary and 
chief counsel of the Federal Trade Commission, respectively to inform it then 
and there of the total number of said exhibits described in said supplemental 
motion as exhibits numbered severally from 1 to -, which said request WIUI by 
said officers of the Federal Trade Commission then and there refused. 

34. Your petitioner by Its counsel thereafter on, to wit, the 23d day of April, 
1926, appearing specially, filed with said Commission a certain motion in and 
by which it prayed that service of said copies of said petition, said supplemental 
motion and said order be quashed and that said supplemental motion for a rehear
ing in said cause be stricken from the record. In support of said motion to quash 
the service, your petitioner respectfully showed that said motion failed to com· 
r.ly with the provisions of rule X of the rules of practice before said Commission 
In that said exhibits were not ,ro~rly filed with said motion and had not been 
previously filed or served in uid oouse; that no sufficient description of said 
alleged exhibits had been furnl.ihed to your petitioner to enable it to know 
the number, nature or contents of the same; that no true copy thereof was 
served on your petitioner or available for inspection by your petitioner at the 
office of said docket section; that by reason of said failure to inform your 
petitioner of the number, nature or contents of said exhibits yonr petitioner 
was not advised of the charges a~:ainst it and was unable to prepare to meet 



THE ROYAL BAKING POWDER CO. V, FED. TRADE COM, ET AL. 683 

said motion at the hearing; that permission to examine said exhibits bad been 
refused by the secretary and chief counsel of the Commission; that said sup
plemental motion was anticipatory and speculative in that it alleged that said 
unrevealed exhibits would prove acts of your petitioner subsequent to the 
filing of said supplemental motion; that your petitioner believed said sup
plemental motion was incomplete and would be further supplemental from time 
to time in order that said cause might be held Indefinitely in suspense. In 
support of its prayer that said supplemental motion for a rehearing be stricken 
from the record, your petitioner respectfully showed to said Commission that 
the proceedings In said cause were closed by the order of dismissal on ?t!arch 
23, 1926, and that the present proceedings were irregular, improper and not 
in accordance with law; that said supplemental motion for a rehearing was 
based on acts alleged to have occurred after final judgment in said cause· 
that said supplemental motion purported to be based on newly discovered evi: 
dence, but failed to allege that the facts on which it relied were not known 
to the applicant prior to final judgment or could not have been discovered 
by the exercise of reasonable d1IIgence prior to final judgment; that lt was 
vague, ambiguous, unverified and was based in part on evidence which was 
alleged to be additional or cumulative and in the remainder on grounds not 
In existence at the time of final judgment; that 1t set up matters which, if 
at all competent for the consideration of the said Commission, constituted the 
basis for a new complaint in a new proceeding against your petitioner; that 
it attempted after final judgment to raise questions of errors of law com
mitted by the trial examiner and previously waived by counsel. Your peti
tioner further showed in its said motion that if the alleged new facts did in 
the opinion of the Commission constitute a cause of action against your peti
tioner, the usual procedur\l of the Commission In the issuance of a new com
plaint or an agreement by stipulation should be followed and said matterl.'1 
settled independently of the dismissed proceeding, docket 540. 

On April 25, 1926} respondent furnished the petitioner copies of 
certain exhibits numbered from one to nineteen. 

On April 26, 1926, the respondent denied petitioner's motion to 
quash service of the petition for leave to file the supplemental 
tnotion above mentioned and to strike said supplemental motion from 
the record. 

The petitioner was not at any time informed by the respondent 
that copies of exhibits served as above stated were copies of all the 
exhibits filed with said supplemental motion or otherwise filed in 
said dismissed cause. Other exhibits, affidavits, yapers, and docu
ments alle()"ed to be items of evidence were filed m support of said 
supplemental motion and were considered by the respondent without 
notice to the petitioner prior to the hearing on the motion for leave 
to file the supplemental motion which was had on May 6, 1926. 
Upon the arO"ument of that motion certain affidavits, circulars and 
hearsay evid~nce not previously disclosed to petitioner and not in
cluded in copies of exbibits previously delivered to petitioner were. 
offered in evidence, received and considered by the respondent. Coun
s~l for the respondent was allowed to present and the Commission con
Sidered proof of other and different unfair methods of competition 
~ot charged in the complaint or in !he supplemental complaint. Dur
Ing the taking of evidence on said motwn officers and counsel of 
tnanufacturers of bakinO" powder containing alum attended upon and 
counseled the Commi~on in the introduction of testimony and 
.exhibits in making up the record upon which the proceedings were 
determined and counsel for such manufacturers took part in the 
oral argum~nt before the Commission. 

Following the final order of dismissal manufacturers of baking 
Powder containing alum filed with the Commission sundry petitions, 
n.ffidavits, exhibits and other papers entitled in said proceeding docket 
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540 containing statements, charges and alleged proof against the pe· 
titioner of which no copies have been served on the petitioner and 
concerning which it has been given no information enabling it to 
reply thereto and the filing of such papers has continued from time 
to time and those manufacturers through counsel also filed certain 
petitions and motions containing charges against the petitioner and 
entitled in said cause docket 540, all of which said papers so filed on 
behalf of the competitors of the petitioner were considered by the 
Commission and made the basis of orders in said docket 540. Such 
petitions, motions, affidavits, exhibits, and other papers so filed on 
behalf of petitioner's competitors were not exhibited to the peti· 
tioner nor were copies of them furnished to or served upon it before 
said hearing on May 6, 1926, and some of them were served on the 
petitioner after that hearing. These petitions and papers were not 
made a part of the public records in the docket sectwn of the Com· 
mission in said proceeding and were not available for examination 
in the office of the docket clerk thereof at the time they were filed 
and were n?t disco_vered by the petitioner in the public r~cords of said 
docket sectiOn until the 15th day of October, 1926, previous to which 
time they had been kept in a separate docket and file known among 
the respondents and their subordinates as confidential file, docket 540. 

Counsel for intervening and compctin~ companies were permitted 
by one or more members of the CommissiOn to appear in person and 
present evidence and arguments in support of the supplemental 
motion above mentioned and other motions and petitions filed on 
behalf of those competitors but said conferences with counsel were 
ex parte and without notice to and in the absence of counsel for 
petitioner and were held before the issuance of certain orders in said 
proceeding. 

During the period between the dismissal of the proceeding and 
the hearing on said supplemental motion on May 6, 1926 there 
appeared in the public press purported interviews and alleged state
ments of the J?Olicics of the Commission in said docket 540 which 
purported to gwe accounts of certain pleadings and papers filed with 
the Commission but not disclosed to the petitioner. 

After the argument had on May 6, 1926, upon said supplemental 
motion petitioner on May 14, 1926, filed a motion that all the pro
ceedings subsequent to the order of dismissal be dismissed setting 
forth among other grounds the bringing in of new and irrelevant 
issues and the consideration of the papers and affidavits not previ· 

• ously exhibited to the petitioner and not served on it. The motion 
asked in the alternative that an order issue from the Commission 
requiring that copies of all affidavits and other matter before the 
Commission in connection with any proceeding subsequent to the 
order of dismissal be served upon counsel for petitioner, together 
with a concise and unambiguous statement of the particular charges 
then being urged against it. The motion was placed and held in 
said confidential file, docket 540, and on October 15, 1926, was still 
there, no copy being found with the public records in said docket 540. 

On June 21, 1926, the Commission served upon the petitioner copies 
of certain exhibits stating that they had been submitted to the Com
mission by its counsel in support of said supplemental motion, and 
that they were the exhibits to which reference had been made in the 
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ora~ argument of that motion. At the same time petitioner was 
notified that the Commission had fixed ten days from the date of 
ser':ice of the notice within which petitioner might make such reply 
as 1t desired. No statement of charges accompanied said notice. 
Certain of said exhibits were referred to at the hearing on May 6, 
hut were not shown to petitioner at that time. Others of them were 
not referred to at said hearing and certain affidavits and other papers 
t'eferred to at the hearing by counsel for the Commission which were 
not shown to the petitioner although presented to the Commission 
Were not inclosed with said notice. Certain of the exhibits accom
~anying the notice were not presented to or received py the Commis
Sion upon the argument on May 6, nor were they mcluded in the 
e:xh_ibits attached to the supplemental motion filed on April 18, and 
Dehtioner received no notice that said papers would be presented to 
t.he Commission and was not present when the same were offered 
and received. 

On June 29, 1926 petitioner moved the Commission to require its 
counsel definitely a~d finally to close the case upon the motions he 
had made on a day to be fixed by the CommissiOn; that petitioner 
he served with notice of all papers filed with or under consideration 
by the Commission in connection with any proceedings in said 
docket 51:0 subsequent to the order of dismissal and not previously 
served upon petitioner and that before requiring the petitioner to 
~roceed further the Commission inform it of its decision on the mo
tion of May 14 to quash the proceeding, and that a reasonable time 
he allowed petitioner after decision on motions of counsel for the 
~ommission in which to consider, investigate and properly prepare 
Its reply to char(J'es urged aO"ainst it. Counsel for the Commission 
filed an answer to this moti~n and represented to the Commission 
tha~ his case upon his said motions was closed and .asserted that 
copies of all exhibits filed in said supplemental motiOn had been 
served on petitioner but did not allege that all exhibits and affidavits 
u_nder consideration in said cause had been so served and the peti
tioner reaffirms that it has not received copies of all the affidavitR 
and exhibits filed in support of said supplemen~al motion or of 
Papers filed in sai? cause by counsel ~or its competitors. . . 

On July 8 petit10ner was served with a formal order m smd pro
c~eding docket 540 under date of July 7, denying all pending mo
tions of the petitio~er and vacating in part said order of dismisRal 
and expressly providinO" that "no evidence be taken with respeet 
to the statements publis'hed by the respondent, Royal Baking Pow
der Co., relative to the deleteriousness of alum baking powder," 
and further that the dismissal of the complaint with respect to the 
s,Iogan "No' alum-no bitter taste" be and the same is hereby con
firmed, it being the opinion of the majority of the Commission that 
the same, as before the Commission in this case, is not an unfair 
method of competition. One member of the ~omnus~ion dissented 
from such order as follows· 

I reru!!e to vote becau81J ft is apparent that a majority of the full Commls· 
ston Will be ln favor-:: the motion to reopen the ease. I am still of the opinion, 
llrst, that the Ca.mmlssion has not jurisdiction to set aside its dismissal, and 
Be<.:und, I t!l.in.k the procedure id irregular and that the matters presented be-



686 DECISIONS OF THE COURTS 

fore the Commission has been presented in an irregular way and not according 
to vur procedure as provided by law and the rules and pr.ocedure of the 
Commission. 

On August 24, 1926, petitioner published and circulated copies of 
a booklet entitled " Tnal Examiner's Report Upon the Facts, in
cluding review of scientific testimony concerning alum in baking 
powder and its physiological effects as submitted by Edward M. 
Averill to the Federal Trade Commission, Washington, D. C., with 
explanatory foreword and indices by the Royal Baking Powder 
Co., New York." In said booklet the petitioner included facsimile 
reproductions of the order of dismissal and the supplementary order 
of July 7, together with a true and accurate reproduction of the en
tire text of the trial examiner's report. In an explanatory fore
word the petitioner gave a concise and accurate statement of the 
history and purpose of the controversy. With this booklet the peti
tioner distributed certain other printed matter containing quotations 
from the report of the trial examiner and certain other statements 
not necessary to mention. 

On September 29, 1926, a certain " release " was issued by the Com
mission to the newspapers for immediate publication describing a 
certain other ·order issued by the Commission against the petitioner 
and on the next day petitioner was served with a copy of such order. 
By this order the petitioner was informed that a certain publication 
attached thereto and certain exhibits had been filed with the Commis
sion by seven alum-using competitors of petitioner in and by which 
it was represented to the Commission that the petitioner had pub
lished and circulated the report of the trial examiner upon the facts 
in docket 540, together with statements and comments m relation to 
sue:h report and that the Commission of its own motion after con
sideration of the petition and exhibits and the record in docket 540, 
ordered that the petitioner be served with a copy of said petition 
and exhibits and show cause on the 8th of October why an order 
should not be made in said cause docket 540 which first-mentioned 
order reads : 

It is ordered, That the order of the Commission dismissing this case on March 
23, 1926, and that the order entered by the Commission on July 7, 1926, rel11t1ng 
to the reopening of the case for certain purposes only, be and the same are 
hereby vacated, set aside and held for naught. 

It is further ordered, That this case be and the same Is hereby reopened for 
the taking of additional evidence relevant to the Issues raised by the pleadings 
and occurring since the close of the taking of evidence on May 2, 1925. 

It ta further ordered, That evidence be also taken concerning the publication 
and circulation of the respondent of copies of the report upon the facts filed 
November 10. 1925, by Trial Examiner Edward M. Averlll, and that publication 
and circulation by the respondent of other matters relevant to the issues involved 
In this proceeding down to the closing of the taking of such additional evidence 
pursuant to this order. 

With said order the Commission served upon the :r;>etitioner copie9 
of the petition of its competitors and exhibits consistmg of the book
let above mentioned and of two of the papers circulated therewith. 
Said petition of the petitioner's competitors is in the form of a letter 
to the Commission and not entitled in docket 540. In addition to the 
exhibits served with the petition there was a further exhibit filed 
with the Commission a copy of which was not served. 
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On October 8 the petitioner appeared in response to the order of 
September 29 and filed its return and moved to strike the petition 
from the records and to cancel the order of September 29 on the 
grGund that it was presented by strangers to said proceedin~, docket 
540, contained no charges which the petitioner was required. by law 
to answer and protested that if the petitioner had done anything 
unlawful since the order of dismissal in docket 540 it should be 
pro~eeded against by a new complaint. This return was presented 
to the Commission on October 7, and the following is a transcript 
of the stenographer's minutes of the proceedings: 

BEFOBE THE FEDERAL TRADE CoMMISSION 

Docket No. 540 

IN THE MATTER 01' ROYAL BAKING POWDEB COMPANY 

IIEABING RooM, FEDERAL TRADE CoMMISSION, 
Washington, D. 0., Ootaber 8, 1928. 

}.Bfet Pursuant to notice, 2 o'clock p. m. 
EFOUE: The Federal Trade Commission. 

PltESElNT: Commissioners Hunt (chairman), Humphrey and Myers. 
APPEARANCES: Robert 0. Brownell and Martin A. Morrison (Washington, D. 0.), 

in behalf of the Commission. 
John Wulsh, Esq., and C. H. r.IcChord, Esq., in behalf of the petitioners, Kenton 

Baltiug Powder Co., Richard B. Davis Co., Calumet Baking Powder Co., 
Southern Manufacturing Co., Seagull Co., and Rich Maid Manufacturing Co. 

The CHAmMAN: IIi the matter of the Royal Baking Powder Co., docket 540, 
is the respondent represented? 

Mr. WIU.IA?.r H. 1\IONDELL. I have a letter to read, sir, from Frank W. Mondell. 
[.Mr . .Mondell read the letter as follows:] · 

FRANK W. MONDI!:LL 

Attorney and Counsellor at Law 
Investment Building, 

Washington, D. 0. 

FmE:RAL TRADE CoMMISSION, 
Washington D. 0. 

OCTOBER 8, 1926. 

p GENTLEMEN: On behalf of Mr . .Archibald Cox, attorney for the Royal Baking 
C OWder Co., I :flle herewith copies of the return of the Royal Baking Powder 

0 • to the order of the Commission dated September 29, 1926. 
Mr. Cox has requested me to say that unexpected professional engagements 

Prevent his attendance in person, that he waives oral argument and submits the 
matter to the Commission on this return. 

Respectfully, 
(Signed) F. W. MONDELL. 

These are the copies. (Passing up papers to the Commission.) 
b Colllmissioner HuYPHREY. IIave the attorneys for the Commission had a good 

c ance to examine this? 
Mr. BROWNELL. No, sir, we have not seen it. 

1 The CHAmMAN. The chief counsel will be instructed to prepare a complaint 
(;~ompllance with the order. Now, under the circumstances, we wlll adjourn. 

ereupon, at 2.10 o'clock p.m., tbe Commission adjourned.) 

. The return above mentioned is largely argumentative but does take 
~hue.with some of the statements contained in the petition and states 
t at In making quotations the petition divorces words from their con-
ext a~d apphes them in a different connection and that the state

ments m the petition are in general misleading. 
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The petition herein alleges that from the announcement made by 
one of the commissioners as set forth above and from an article ap
pearing in a newspaper on October 9 the petitioner is informed and 
believes that the proposed order recited in said order to show cause of 
September 29 is about to be issued and served upon petitioner; that 
the respondents are about to vacate, set aside and hold for nauO"ht 
the prior decisions of the Commission on March 23 and July 7 :nd 
that the petitioner is threatened with irregular, improper, and unlaw
ful acts by respondents including prosecution for an act or acts of 
the petitioner occurring after such said decisions and in reliance 
thereon and including the continuance of said proceeding against 
the petitioner without warrant or authority in law or under the 
statute. Petitioner alleged that the present and threatened proceed
ings are irregular and improper~ not according to law, denying peti
tioner due process and are based on assumed authority- entirely out
side the lawful jurisdiction of the Commission. It alleges further 
that it has no remedy at law. 

THE STATUTE 

The Federal Trade Commission was created by the act of Septem
ber 26, 1914, 38 Stat. 717. 

Unfair methods of competition in commerce are forbidden by the 
act and the Commission is empowered and directed to prevent the use 
of such methods. It is further provided that- · 

Whenever the Commission shall have reason to believe that any such person, 
partnership, or corporation has been or is using any unfair method of com
petition In commerce, and if It shall appear to the commission tllat a pro
ceeding by it In respect thereof would be to the interest of the public, It shall 
is~ue and serve upon such person, partnership, or corpora tlon a complaint 
stating its charges in that respect, and containing a notice of a hearing upon a 
clay and at a place therein fixed at least thirty days after the service of said 
complaint. The perilon, partnership, or corporation so complained of shall 
have the right to appear at the place and time so fixed and show cause why an 
(1rller should not be entered by the commission requiring such person, partner-
8llip, or corporation to Cl'llse and desist from the violation of tile law so 
<·barged In said complaint. Any person, partnership, or corporation may make 
appl!catlon, and upon good cause shown may be allowed by the commission, to 
intervene and appear in said proceeding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing and filed In the office of the 
Commission. If upon such hearing the commission shall be of the opinion that 
the method of competition In question is prohibited by this act, it shall make 
a report in writing In which it shall state its tlndln~s as to the !acts, and 
~-<hall issue and cause to be served on such person, partnership, or corporation 
nn order requiring such person, partnership, or corporation to cE>ase and desist 
from using such method of competition. Until a transcript of the record in 
"'uch hearing- ~::hall have been filed in a circuit court of appeals of the United 
StatE's, as het·elnafter provided, the Commission may at any time, upon such 
notice and in such manner us It shall deem proper, modify or set aside, In whole 
or In part, any report or any order made or Issued by It under this section. 

If one against whom an order to cease and desist has gone, fails or 
neglects to comply therewith while the same is in effect the Commi.s
sion may apply to a circuit court of appeals of the United States (In 
this District to the Court of Appeals) for the enforcement of i.ts 
order filing with its application a transcript of the entire record lD 
the proceeding including all the testimony taken and the report and 
order of the Commission. Upon the fihng of the application and 
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transcript the court is required to cause notice to be served upon the 
party affected by the order and thereupon the court acquires jurisdic
tion of the proceeding and of the question determined therein and 
has power to make and enter on the pleading testimony and pro
ceedings set forth in the transcript a decree affirming, modifyin"' or 
setting aside the order of the Commission. The findings of the Com
mission as to the facts if supported by testimony are made conclusive. 
On a proper showing either party may have the matter remanded to 
the Commission to take additional evidence in which case the Com
mission may act on the new evidence and modify its findings as to 
facts and make new findings which if made shall be filed in the court. 

Any party required by order of the Commission to cease and 
desist from using unfair methods of competition may obtain a review 
of such order by filing in the circuit court of appeals a petition 
praying that the order be set aside. Upon service of a copy of such 
petition on the Commission it must certify and file in the court a 
transcript of the record in the manner above stated and thereupon 
the court acquires jurisdiction similar to that acquired when the 
Commission is the moving party and the findings of fact are equally 
conclusive. The jurisdictiOn of the circuit court of appeals to 
enforce, set aside or modify orders of the Commission is made 
exclusive. 

Complaints, orders, and processes of the Commission under section 
5 may be served by anyone duly authorized by the Commission to 
make service. 

All of the above-mentioned provisions of the act are found in section 
5 thereof. 

Section 6 of the act gives the Commission broad power of investi
gation and various other powers and has conferred on it various 
duties none of which has any relation to its powers and duties under 
section 5. 

Section 9 gives the Commission power to subpcena witnesses and to 
issue subpcenas for the production of documents. On failure to 
respond to a subpcena application may be made to a proper district 
court to compel obedience and failure to obey an order of the court 
is punishable as a contempt of court. 

RULES OF THE COMMISSION 

The rules promulgated by the Commission provide for sessions 
but not for definite terms; for investigation before a complaint shall 
issue; for an answer "which shall contain a short and simple state
ment of the facts which constitute the ground of defense. It shall 
specifically admit or deny or ex~lain. each of the facts !!liege~ in the 
complaint unless the defendant 1s without knowledge m whiCh case 
he shall so state such statement operating as a denial." A rule pro
vides that "up~n joining of issue" e.xamination of witnesses shall 
proceed with diligence. Another provides for the manner of making 
objections to evidence. 

Rule X provides that "A motion in a proceeding by the Commis
sion shall briefly state the nature of the or~er applied f?r and all 
affidavits records, and other papers upon whiCh the same IS founded 
except su'<;h as have been previously filed or served in the same pro-
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ceeding, shall be filed with such motion and plainly referred to 
therein." 

Hule XII provides among other things that the examiner to whom 
the case is referred for the taking of testimony make a report on 
the facts and serve a copy thereof on the parties or their attorneys 
who may file exceptions thereto in writing. Argument on the ex
ceptions shall be had at the final argument on the merits. Briefs 
may be filed. They must contain the exceptions and must be served 
upon adverse parties. 

THE LAW 

The main contentions of the petitioner are that the Commission 
lost jurisdiction of the case made by the complaints, docket 540, when 
they were dismissed by the order of the Commission and that the 
steps taken thereafter were in any event irregular because they did 
not comply with the statute nor with the rules of the Commission. 
Doth questions call for an interpretation of the act. 

There is no express provision of the statute to the effect that a com
plaint shall be dismissed when the evidence does not sustain the 
charge contained in it but action on the complaint is required and 
if a cease and desist order is not made the complaint should be dis
missed as was done in the present instance. An order dismissing a 
complaint exhausts the power of the Commission to act thereon. 
It is not to be supposed that it was intended by Congress that in a 
case begun by serv1ce of a complaint the party proceeded against is 
to be perpetually subject to the orders of the Commission and to 
being called upon to defend from time to time and whenever the 
Commission m11y see fit to order rehearings after a decision favorable 
to the party and a dismissal. It is hardly necessary to point out 
that a business could scarcely prosper if subjected to that sort of 
thin~. The serious results of a construction contended for may be 
constdered when a statute is ambiguous and fairly open to two con
structions. Lewis' Sutherland Statutory Construction 2d Ed. 490. 
The act does provide that until a transcript of the record on a hearing 
on the complaint shall have been filed in a circuit court of appeals 
upon proceedings in such court the Commission may at any time on 
notice modify or set aside any report or order issued by it undey 
section 5, evtdently meaning a cease and desist order. I£ it haa 
been intended that an order dismissing a complaint might be set aside 
and further proceedings had thereunder that intent would have 
been expressed. 

The inquisitorial powers of the Commission if they may be so cal1ed 
are not conferred by section 5 of the act which is under consideration 
here. That section provides for notice and an opportunity to be 
heard and is widely different in purpose from section 6 which confers 
powers of investigation. 

It can not be successfully contended that the statutory _procedure 
is not a matter of right. See Reaves v . .Ainsworth, 219 U. S. 296, 305. 

CERTIORARI 

The petitioner contends that the Commission is an inferior judicial 
tribunal "with a branch of equity jurisdiction" and that the cases 
which hold that the actions of such tribunals may be controlled by 
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use of the writ of certiorari should be followed. But it is now con
clusively determined that "The Commission exercises only the ad
ministrative functions delegated to it by the act, not judicial 
powers. • * * It has not been delegated the authority of a 
court of equity." Federal Trade Commission v. Eastman Kodak Co. 
et al., Supreme Court No. 215--0ctober term, 1926, decided 1\:fay 
31, 1927. [274 u. s. 619.] 

The writ of certiorari may not be used for the purpose of reviewing 
an administrative order. Degge v. Hitchcock, 229 U. S. 162. The 
court says at page 1G9: 

This case is the :first instance, so far as we can :find, in which a Federal 
court has been asked to issue a writ of certiorari to review a ruling by an 
executive ofii<.:er of the United States Government. That at once suggests 
that the failure to make such appllcotlon has been due to the conceded want 
of power to issue the writ to such officers. For, since the adoption of the Con
stitution, there have been countleHs rulings by heads of departments that 
directly affected personal and property rlghts and w!Jere the writ of certiorari, 
If avallallle, would have furnished an effective method by which to test the 
validity of quusl-judlcial orders under attack. 

and at page 172: 
The writ of certiorari Is one of the extraot·dinary remedies and being such 

it Is Impossible to anticipate what exceptional facts may orise to coil for its use, 
l.mt the present case is not of that character, !Jut rather nn Instance of 11n 
attempt to use the writ for the purpose of reviewing an administrative order. 
Public Clearing House v. Coyne, Hl4 U. S. 497. This can not be done. 

Considering that the statute provides for procedure which finally 
produces a "record" it would be interesting to consider whether thP. 
facts here are not so "exceptional" as to call for the use of the writ 
but this court may not blaze that trail in view of what is said in tho 
Degge case and in Mickadiet v. Payne, 50 App. D. C., 115; 2()0 Fed. 
Uep. 19±, where the court after pointing out that the petitioner who 
was asking for a writ of certiorari had another remedy said: 

Even if this were not r;o, the appellants would not be entitled to the writ cf 
certiorari, since the Supreme Court has said so unmistakably that the writ will 
not issue to review an administrative order made by nn executive officer of 
the government. 'l.'o this rule there are no exceptions. 

In so ruling the court followed the Degge case as it did also in De
troit & T. S. D. R. Oo. v. Interstate Commerce Commission, 51 App. 
D. C., 133; 277 Fed. Rep. 531 stating that even though the Commis
sion had acted outside its jurisdiction the writ would not issue. 

What it decided in the cafies above cited is against a review by 
certiorari of the departure from proper procedure shown by tlw 
petition. The writ must be quashed. 

When the petitioner applied for the writ of certiorari it asked that 
the cause be transferred to the equity side of the court if it should 
appear that certiorari was not the proper remedy. If the petitioner 
now elects to have the cause so transferred an order to that effect 
will be made. The questions raised by the demurrer of the respond"
ents will then be considered as well as the question whether the acts 
of the commission have not been so arbitrary as to warrant an 
injunction. If the case is not to be so. transferred there is no need. 
to rule on the demurrer. 

65133"--30--voL 11----45. 
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UTAH-IDAHO SUGAR CO. v. FEDERAL TRADE COM1HS· 
SION. "WOOLLEY v. SAME 1 

(Circuit Court of Appeals, Eighth Circuit. October 21, 1927) 

NOS. 259, 260 

MONOPOliES KEY-NO. 14--!NTERFERENCE WITH PRODUCTION AND MANUFACTURE 

OF SUGAR BEETS INTO SUGAR HELD NOT RESTRAIN ABLE BY FEDERAL TRADE CoM· 

MISSION; "CoMMERCE" FEDERAL TRADE CoMMISSION AcT, SECTION 5 (15 USC.A 

SEC. 45). 

Production of sugar beets and manufacture of sugar therefrom is not 
" commerce," and interference with such production and manufacture bY 
sugar manufacturing corporation, to prevent construction of new factories in 
its claimed sugar beet territory, was beyond the power of the Federal Trade 
Commission to restrain, under Federal Trade Commission .Act, Section 5 (15 
USC.A Sec. 45). 

(The syllabus is taken from 22 F. (2d) 122) 

Petitions of the Utah-Idaho Sugar Co. and of Ernest R. 'Voolley 
to set aside restraining orders of the Federal Trade Commission 
directing petitioners and others to desist from certain acts alleged to 
constitute unfair methods of competition in interstate commerce 
and conspiring for that purpose. Orders set aside. 

Mr. Richard W. Young, of Salt Lake City, Utah (llfr. D. N. 
Straup, of Salt Lake City, Utah, on the brief), for petitioner, Utah· 
Idaho Sugar Co. 

Mr. Ernest R. Woolley, prose. 
Mr. George R. De Bruler, of 'Vashington, D. C. (Mr. Adrien F. 

!Jusick and Mr. Bayard T. Ilainer, both of Washington, D. C., on 
the brief), for respondent. 

Defore LEwis, Circuit Judge, and PoLLOCK and ScoTT District 
.Judges. 

LEwis, Circuit Judge: 
[122] These are suits to set aside a restraining order of the Federal 

Trade Commission, entered in a proceeding which it instituted against 
Utah-Idaho Sugar Co., a Utah corporation, and E. R. WoolleY 
(petitioners), and The Amalgamated Sugar Co., a Utah corporation, 
A. P. Cooper and E. F. Cullen, under section 5 of the act of Congress 
known as the Federal Trade Commission Act. USCA, title .15, 
chapter 2. After answers were filed denying the charges of us1~g 
unfair methods of competition in interstate commerce and consp1r· 
ing for that purpose, an examiner took the evidence, covering manY 

' The cnse Is reported In 22 F. (2d) 122. The case betore the Curumission is reported 
in 6 F. T. C. 390, 
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thousand pages, which has been condensed to 1,500 pages £or present 
use. The Commission made its findings of fact, covering 24 pages 
of the record, and entered its conclusion on October 3, 1923, that 
the facts found established the charge that the two corporations 
and Woolley and Cooper (Cullen not having been served) were 
guilty of said unfair methods; and on the same day it entered its 
order: 

• • • that the respondents, Utah-Idaho Sugar Co. and the Amalgamated 
Sugar Co., each of them and their otncers, agents, and employees and E. R. 
Woolley and A. P. Cooper shall forever cease and desist from conspiring or 
combining between and among themselves to maintain or retain the monopoly 
of corporation respondents hereinbefore set out; to prevent the establishment 
of beet sugar enterprises and the building of sugar factories by persons or 
interests other than said corporation respondents, and to hinder, forestall, 
obstruct or prevent competitors or prospective competitors from engaging in 
the purchase of sugar beets, and In the manufacture untl sale of refined beet 
sugar in interstate commerce, and from effectuating or attempting to effectuate 
SU(:h conspiracy and combinatlon-

(1) By respondent corporations allocating to themselves certain territory 
and establishing intet·state territorial division lines to be observed by and 
between themselves in the obtaining of sugar beets and the building of beet 
sugar factories foL' the purpo~e of unlawfully protecting the said respondent 
corporations against competitors who may endeavor to come into such allocated 
territory for the purpose of obtaining sugar beets and for the put1Jose of build-
ing factories for the manufacture of beet sugar. · 

(2) By Intimidation, untruthful statements, or otherwise, preventing, hinder
Ing, or attempting to prevent or hinder the Dyer company, a corporation of 
Cleveland, Ohio, a manufacturer of beet sugar factory ma(:hlnery and builder 
of beet sugar factories m the United States or any other such manufacturer, 
from engaging in interstate commerce In selling, building and equipping beet 
8Ugar factories for competitors or prospective competitors who are engaged or 
Who are about to engage in the purchase of sugar beets and the manufacture 
and sale of refinPd beet sugar In interstate commerce. 

(3) By using their financial power and influence so as to cause banks and 
others to refuse crf'dlt to and to discourage competitors and prospective com
Petitors from engaging In the purchaiile of sugar beets and the man[l23]ufacture 
Hnd sale of refined beet sugar, in interstate commerce. 

( 4) By using the financial power and influence to purchase land and erect 
factories In the territory where competitors or prospective competitors Intend 
or shall undertake to start In the business of purchasing sugar beets and of 
manufacturing and selling refined beet sugar In interstate commerce, when such 
Purchases or erections are not done in good faith and for no other purpose than 
to forestall, obstruct and prevent competitors and prospective competitors from 
engaging in the business of purchasing sugar beets and of manufacturing and 
Reiling rl?fined beet sugar in interstate commerce. 

(5) By inducing beet growers to break or cancel contracts for the production 
Of sugar beets for competitors or prospective competitors, by promises to build 
sugar factories when said respondent corporations have no intention of con
structing same but make such promise solely for the purpose of causing breach 
0 f contracts for said production in order thereby to prevent or hamper the 
building of prospective competing factories or the operation of existing com· 
Peting factories. 

(6) By circulating and publishing false, misleading and unfair statements 
concerning the machinery and equipment of competitors' or prospective com
Petitors' factories, or the fitness of such machinery to successfully manufacture 
refined beet sugar. 

(7) By circulating and publishing false, misleading and unfair statements con
cerning the (a) ability of competitors or prospective competitors to get and pay 
for beet seed; (b) adaptability to raising sugar beets on land or territory in 
the localities where competitors are located or are Intending to locate; (c) 
llbility of competitors or prospective competitors to pay producers or growers for 
sugar beets contracted for or delivered to them. 



694 DECISIONS OF THE COURTS 

(8) By making untruthful and unjustifiable statements against competitors 
or prospective competitors to induce. persuade and influence· United States 
Government departments and agents, for the purpose of causing said govern
mental depurtments or agents to use their power and authority to prevent the 
lmilding of factories for the manufacture and sale in interstate commerce of 
refined beet sugar by competitors or prospective competitors. 

(0) By offering to advertise in newspapers circulating in the localities of 
thP States of Utah, Idaho, Oregon, and Montana, or elsewhere-, where competi
tor, operqte or prospective competitors intend to build and operate beet sugar 
factories, with the understanding that editorial policies shall be in favo1· of 
corporation respondents as against competitors in regard to the beet sugar 
industry. 

( 10) By Inducing beet growers or others, through false, unfair and mislead
ing statements, to withdraw their support from, and to breach contracts for 
the growing of sugar beets with, competitors and prospective competitors in 
the manufacture and sale In interstate commerce of refined beet sugar, thereby 
depriving said competitors of, or hampering them in, the ability to compete 
with corporation respondents. 

(11) By circulating and publlshing false, misleading, and unfair statements 
concerning the financial standing and responsibility of competitors or pro· 
spectlve competitors for the purpose of pn•venting or hampering the sale or 
disposition of the stocks, bonds, and promissory notes of !"uch competitors or 
of otherwise causing said competitors financial embarrassmt~nt. 

(12) By financing and furnishing money to secret and undisclosed agents or 
employees for the purpose of inciting financial trouble and embarrassment to 
competitors or prospective competitors by purchasing or acquil'ing secretly the 
whole or a controlling interest in the business of competitors or proBpt•ctlve 
compet1tors who are engaged, or who intend to engage, in the manufacture and 
!'ale of refined beet sugar In interstate commerce. 

(13) By financing and furnishing money to secret and undisclosed agents 
or employees for the purpose of annoying, haral'lsing and eliminating corupetl· 
tors and prospective competitors by instituting unjustifiable and groundless 
litigation and law suits. 

(14) By circulating false, misleading and unfair statements In writing or 
orally concerning the honesty, integrity, or ability of the promoter::;, officers, or 
employres of competitors or prospective ~ompetitors engaged in or about to 
engage In the purchase of sugar twcts and the manufacture and sale in inter· 
state commerce of refined beet sugar. 

(15) By utilizing any other equivalent means not hereinbefore stated of 
accomplishing the obj1•ct of unfairly p1·eventing, forestalling, stifling or hamper· 
ing the business of competitors and of those about to compete with corporatlou 
respondents In the purchase of sugar beets and the manufacture and sale of 
rl'fined bPet ~;ugar in Interstate commerce. 

The Utah-Idaho Sugar Co. was organized in 1907, being a consoli
dation of three other sugar companies which owned and operated 
factories for the manufacture [124] of beet sugar at Lchi, Utah, Idaho 
Falls, and Nampa, Idaho. At the time of the hearing Utah-Idaho 
Sugar Co. owned and operated eleven beet sugar factories, seven of 
which were in the State of Utah, one in Idaho, and three in Wash· 
ington. The Amalgamated Sugar Co. owned and operated seven fac· 
tories-four in Utah and three in Idaho. From time to time, bel-!in
ning with the year 1915, and for some foul' years thereafter, other 
parties proposed the building and operation of beet sugar factories in 
Utah and Idaho in the same territory, in most instances, in which the 
Utah-Idaho company or the Amalgamated company owned and was 
operating a factory. 

We think the proof taken by the examiner may be broadly character· 
ized thus: Evidence tending to show that the Utah-Idaho companY 
was opposed to the building of other factories in its claimed sugar 
beet territory, and the Amalgamated company was opposed to the 
building of other factories in its claimed sugar beet territory, and 
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that both of those companies used obstructive methods for the pur
pose of preventing the building of said new factories by others. 
The preventive methods used were, (a) by the field men of those two 
companies, whose duty it was to obtain contracts from farmers to 
raise sugar beets and deliver them to the factory of one or other of 
said companies, representing that the proposed new factory would 
not be built, that its proponents were without funds for that purpose, 
that contracts of farmers with field agents of the proposed new 
factory would not be carried out by it, that the proposed new fttctory 
was to be constructed, in some instances, out of old, secondhand 
machinery, and for that reason it could not successfully make beet 
sugar, by statements on the part of said field agents that one or the 
other of said two old companies would see to it that said new 
factories were not built, by said field agents invading the territory 
immediately surrounding the proposed location of said new factory 
and attempting to make contracts with farmers in order to prevent 
the field agents of said proposed new factory from making contracts 
with them; (b) by the activity of officers of one or the other of said 
two old companies in ascertaining the name of the contractor who 
was to build said proposed new factory or factories and then using 
persuasive means to prevent the making of contracts for the con
struction of the new: factories, by discouraging the purchase of stock 
in the company promoting said new factories, by efforts to prevent the 
obtaining of credit z.t banking institutions by said new companies, 
and by the allocation of territory in which said two old companies 
should operate and prevent establishment of new factories therein 
by the means aforesaid, and by other acts and threats on the part 
of the officers, agents and employees of the two old companies tending 
to discourage the construction of new factories in or adjacent to 
territory occupied by factories of either of the olJ. compames, or in 
territory within said States which either of them intended later to 
develop in the beet sugar industry by a factory to be constructed by 
one of them. Some of the proposeJ new factories were constructed 
and put in operation, and some of them were later purchased by one or 
the other of said two old companies. 

It is not claimed that the proof showed any interference on the 
part of the two old companies with the marketin~ and disposition 
of the proJ.uct of the new factories, nor did the \..iommission make 
a finding to that effect, nor do we think there is any proof of inter
ference on the part of the two old comllanies, their representatives 
and aO'ents with the purchase and acquisition in interstate commerce 
of sugar beets or beet seed for any of the new factories. It may 
be seriously doubted whether some of the specific findings of fact 
n!e supported by the proof, but we think the gen~ral. aspect of ~he 
srtuation, and the conduct of the two old compames m obstructmg 
the establishment of new factories are well sustained. It seems 
clear that they were strongly opposed to the erection of new fac
tol'ies by others within the terntory which they had developed in 
the beet sugar industry, or at all adjacent to that territory. The 
business was somewhat new and unusual in character. It required 
~:xpert knowledge, first, in analyzing the soil to ascertain whether 
rt was adapted to the growth of sugar beets; second, in ascertaining 
the extent of acreage that was fit for that purpose to justify the 
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erection of a factory; third, in ascertaining that a sufficient supply 
of water for irrigation of the growing beets could be had; fourth, 
in inducing farmers to make contracts that they would grow the 
required acreage; fifth, in teaching them the proper method of cul
tivating and irrigating the crop; and then, sixth, to make an estimate 
of the whole situation in order to see whether it would be practi<'able 
to make the outlay for the construction of a factory in the par
ticular locality. The two· old companies likely felt that they and 
their 'Predecessors, being pioneers in the beet sugar industry m the 
States named, were entitled to some kind of priol"ity because of 
their preliminary inves[l25]tigations and expenditures and the 
chances which they took in early development, and there is suggestion 
that some of the new promotions were not in good faith, but with an 
ulterior purpose. It further appears that some of the promoters of 
the proposed new factories were uninformed on the subJect of grow
ing sugar beets and manufacturing them into refined sugar, that they 
were without means of their own to finance their proposed factories, 
that some if not all of the proposed new factories would be so located 
as to encroach on territory then tributary in the raising of sugar 
beets to factories of the two old companies, and in that event there 
would not be sufficient production to justify the operation of two 
plants. "\Ve are not, however, concerned with the reasons which 
actuated the two old companies in their opposition, unless they were 
incentives for acts which interfered with interstate commerce by 
the use of unfair methods of competition in that commerce. 

Commissioners Van Fleet and Gaskill dissented from the making 
of the order on the facts found, supra. They set forth their rea
sons in an opinion found in the record, and as we are persuaded 
that the views which they expressed are sound we make these 
excerpts: 

In this case the respondents ore engaged in the manufacture and f:nle of 
beet sugnr. The sugar is sold in interstate commerce. The manufacture Is 
intrastate. 'l'his proceeding is based on section 15 of the Federal Trade Com· 
mission Act which declares unlawful unfair methods of competition in 
commerce. The fact that respondents are engaged In commerce In selling 
sugar produced has no bearing on the case for the reason that the proof does 
not show any acts of unfair competition in such product. The fact that a 
respondent is engaged in commerce Is not material unless the acts charged 
have to do with such commerce or that of its competitors in such commerce. 
The acts to which the proof is directed are concerning only the manufacture. 
The manufacture of sugar from beets is somewhat peculiar In that it Is neces· 
sary to have the fuctory located where beets may readily be obtained by short 
haul. It is not profitable to ship the beets a great distance to the factorY· 
'l'he acts to which the proof is directed consisted in the effort of respondents 
to prevent competing factories being located in contiguous territory where tlJCY 
might absorb a port of the supply of beets to respondents' factories. It was 
at most a prevention of competition in the purchase of the row material for 
manufacture within the State, and, in no case does the proof show nn Inter· 
ference with the transport of beets from one State to another, or an interfereuce 
with the purchase thereof. · 

It is well settled that production and manufacture is not commerce. Coe v. 
Errol, 116 U. S. 517; Kidd v. Pea.rson, 128 U. S. 1; United States v. C. C. Knight 
Co., 156 U. S. 1; Capital City Dairy Co. v. Ohio, 183 U. S. 238; McCluske11 Y. 
Marysville & Northern Ry. Co., 243 U. S. 3G; Arkadelphia Jlilling Co. v. Sf" 
Louis Soutllu-estern Rv. Co., 249 U. S. 134; The Coronado Case, 2W U. S. 34 .. ; 
Hammer v. Dagenhart, 247 U. S. 251. 

The fact that an article In process of manufacture is Intended for export t~ 
another State does not render it an article of interstate commerce. Oreso~· 
Oil Co. v. Misttissippi, 257 U. S. 129. "' • "' 
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In the present case there is no commerce to obstruct until the beets are 
manufactured Into sugar and such sugar has been placed in transport. The 
argument Is, however, as stated above, that the acts here cut off at the source 
such commerce. It is only such acts as directly Interfere with commerce which 
come under the Federal jurisdiction. The line must be drawn somewhere, else 
all jurisdiction ln trade or production would become Federal. Hence Con
gress has not jurisdiction of such acts as only Indirectly or remotely affect 
commerce. In the instant case lf Interference with the production and manu
facture into sugar of beets is an obstruction to a later or unborn commerce in 
sugar to be made from the beets, one who intrastate sold defective beet seed, 
thus preventing the production of beets to be manufactured into sugar, would 
be in commerce. Or one who sold fertilizer to raise the seed to plant the beets 
to make the sugar to be shipped in commerce would be in commerce. 

To the cases cited by Commissioners Van Fleet and Gaskill on the 
proposition that the production of sugar beets and their manufacture 
mto sugar does not constitute interstate commerce, may be added the 
later case of United Leather Workers v. Herkert, 265 U.S. 457, [126] 
462, and the cases there cited. We think it clear that the conduct on 
which the Commission's findings were made went no farther than an 
interference with the raising of sugar beets and the manufacture 
of sugar therefrom, and that those transactions were beyond the 
power and outside the scope of regulation given to the Commission 
by the act of Congress under which its order was made. As applied 
to the facts here, the limitation of that power is nowhere better statecl 
than by 1\Ir. Justice Lamar, in J{idd v. Pearson, 128 U. S. 1. At 
pages 20 and 21 of the opimon in that case he aptly said: 

No distinction is more popular to the common mind or more clearly expressed 
In economic and political literature, than that between manufactures and 
commerce. Manufacture is transformation-the fashioning of raw materials 
into a change of form for use. The functions of commerce are different. The 
buying and selling and the transportation incidental thereto constitute com
merce; and the regulation of commerce in the constitutional sense embraces 
the regulation at least of such transportation. The legal definition of the 
term, as given by this court In Oountv of Mobile v. J(imball, 102 U. S. 691, 702, 
is as follows: " Commerce with foreign countries, and among the States, strictly 
considered, consists In intercourse and traffic, including in these terms naviga
tion, and the transportation and transit of persons and property, as well as 
the purchase, li'Uie, and exchange or commodities.'' If it be held that the term 
Includes the regulation of all such manufactures as are intended to be the 
subject of commercial transactions in the future, It is Impossible to deny that 
it would also include all productive industries that contemplate the same thing . 

• The result would be that Congress would be invested, to the exclusion of the 
Stntes, with the power to regulate, not only manufactures, but also agriculture, 
horticulture, stock raising, domestic fisheries, mining-in short, every branch 
of human industry. For i!'l there one of them that does not contemplate, more 
or leRs clearly an interstate or foreign market? Does not the wheat grower 
ot the Northwest, and the cotton planter of the South, plant, cultivate, and 
harvest hiri crop with an eye on the prices at Liverpool, New York and Chlcngo1 
Tbe power being yested In Congress and denied to the States, It would follow as 
an inevitable result that the duty would devolve on Congress to regulate all 
of these delicate, multiform, and vital interestS-interests which in their 
nature are and must be, local in all the details of their successful management. 

It is not necessary to enlarge on, but only to suggest the Impracticability of 
such a scheme, when we regard the multitudinous afl'alrs Involved, and the al
most infinite variety of their minute details . 

. In short, it is our conclusion that the facts found by the Commis. 
£lon present a situation over which it had no jurisdiction and it was 
without authority to make the restraining order. That order will, 
therefore, be set aside, and an order of this court may be entered 
accordingly. 
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FEDERAL TRADE COMMISSION v. MAYNARD COAL C0.1 

(Court of Appeals of District of Columbia. Argued January 10, 
1924. Reargued October 3, 1927. Decided November 7, 1927) 

No. 3984 

TR-~DE-1\IARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY No. 80%
!NJUNCTION \VILL NoT LIE TO RESTRAIN FEDERAL TRADE COMMISSION FROM 
ENFORCING ORDER REQUIRING CoMPLAINANT TO FURNISH REPORTS AND INFOR
MATION CONCERNING ITS BUSINESS (FEDERAL TRADE COMMISSION ACT, SECTIONS 
9, 10, 15 USC.A. SECTIONS 40, 50). 

Under Federal Trade Commission Act, Sections 9, 10 (15 USC.A. Sections 
40, 50), injunction will not lie to restrain Federal Trade Commission from 
enforcing or attempting to enforce an order reqnlrlng complainant to 
furnish monthly reports and other 1n!ormation in detail relative to its 
business; its remedy at law in case of attempted enrorcement of order being 
adequate. 

(The syllabus is taken from 22 F. (2d) 873) 

Suit for injunction by the Maynard Coal Company against the 
Federal Trade Commission. From a decree for complainant, defend
ant appeals. ReYerscd, and cause remanded, with directions to 
dismiss. 

Mr. lV. ll. Fuller, of McAlester, Okla., and Mr. Adrien F. Busic!(,, 
of Washington, D. C., for appellant. 

Mr. [(. D. Loos and Mr. E. B. Prettyman, both of Washington, 
·D. C., and lllr. S. A. Foster, of Chicago, Ill., for appellee. 

Before MARTIN, Chief Justice; Ronn and VAN OnsoEL, Associate 
Justices. 

[874] 
VAN OnsoEL, Associate Justice. 
This appeal is from a decree of the Supreme Court of the District 

of Columbia granting appellee corporation an injunction restraining 
nppcllant Federal Trade Commission from enforcing or attempting· 
to enforce an order issued against complainant company requiring 
it to furnish monthly reports and other information in detail relative 
to the business in which the complainant is engaged. 

It appears that the Commission recommended to a committee of 
Congress "that it would be desirable to obtain and publish from 
time to time, current information with respect to the 'production, 
ownership, manufacture, storage and distribution of foodstuffs, or 
other necessaries, and the products or by-products arising from or in 
connection with the preparation and manufacture thereof, together 
with figures of cost and wholesale and retail prices,' and particularly 
with respect to various basic industries, including coal and steel." 

I The case Is reported In 22 F. (2d) 873. 
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An appropriation of $150,000 was made available by Congres3, and 
the Commission, under a resolution of its own, resolved to "proceed 
to the collection and publication of such information with respect 
to such basic industries as the said appropriation and other funds 
at its command will permit, and that such action be started as soon 
as possible with respect to the coal industry and the steel industry, 
including in the latter close!~ related industries, such as iron ore, 
coke, and pig-iron industries.' 

In the present case the inquiry instituted related to the mining 
output and production at the mmes of coal produced by the com
plamant company. The purpose, it will be observed, of securing 
information was for the publication of such information as in the 
opinion of the Commission would be of interest to the public.. As 
a means of securing this information the Commission issued to com
plainant company forms of reports, schedules, and questionnaires, 
calling for detailed information regarding the amount of coal pro
duced, the sales and contract prices thereof, minin~ costs, administra
tive and selling expenses, and the filing with tne Commission of 
quarterly income statements and balance sheets. 

Complainant was given notice that if it failed to comply with the 
orders of the Commission, the penalty prescribed by section 10 o£ 
the Trade Commission Act (38 Stat. 717) would be enforced against 
it. Section 10, among other things, rrovides: "If any corporation 
required by this act to file any annua or special report shall fail so 
to do within the time fixed by the Commission for filing the same, 
and such failure shall continue for thirty days after notice of such 
default, the corporation shall forfeit to the United States the sum of 
$100 for each and every day of the continuance o£ such failure, 
which forfeiture shall be payable into the Treasury of the United 
States, and shall be recoverable in a civil suit in the name of the 
United States brought in the district where the corporation has its 
principal oflice or in any district in which it shall do business. It 
shall be the duty of the various district attorneys, under the direc
tion of the Attorney General of the United States, to prosecute for 
the recovery of forfeitures. The costs and expenses of such prose
cution shall be paid out of the appropriation for the expenses of the 
courts of the United States." 

The Commission presumed to act in this case under the authority 
conferred in section 6 of the Federal Trade Commission Act which 
!Jrovidc>s: " That the commission shall also have power-

( a) To gathrr and compile information concerning, and to investigate from 
time to time the ot·ganization, busineso, conduct, practices, and management 
of uny corporation engaged in commerce, excepting banks and common carriers 
subject to the act to regulate commerce, and Its relutiou to other corporations 
and to !ndlvlduals, assoeiat!ons, and partnerships. 

(b) To require, by general or !lpecial orders, corporations engaged in cotn· 
merce, excepting Lanks, anrl common carriers ~ubject to the act to regulute 
commerce, or any class of th<'m, or any of them, respectively, to file with the 
Commission in such form ns the Commission may prescribe annual or spec!al, 
or both nnnual and special, reports [875] or answers in writing to specific ques
tions, furnishing to the Commission such Information a>! it may require as to the 
organizution, business, conduct, practice>!, management, and· relation to other 
corporations, partnerships, and lndividunls ot the respective corporations filing 
such reports or answers in writing. Such reports au<l· answers sbnll Le made 
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under oath, or otherwise, as t11e Commission may prescribe, and shall be filed 
with the Commission within such reasonable period as the Commission may 
prescribe, unless additional time be granted in any case by the Commission. 

The Commission's threat to publish the reports obtained from com
plainant was based upon the authority conferred by the Trade Com
mission Act " to make public from time to time such portions of the 
information obtained by it hereunder, excepting trade secrets and 
names of customers, as it shall deem expedient in the public interest." 

'Vith this statement we are forced to the consideration of a con
trolling question of jurisdiction. In the case of Federal Trade Com
mission, et al. v. Claire Furnace Company, et al., 274 U. S. 160, 
the Supreme Court, considering a proceeding identical with that pre
sented in this case, where an injunction had been granted to restrain 
the threatened enforcement of the penalty for refusal to comply with 
a similar order of the Commission. The court there held that in
junction did not lie, since the statute furnished complainants a com
plete and adequate remedy at law. 

In the Claire case no notice of default, as contemplated by section 
10 of the act had been issued against the corporations when the 
petition for injunction was filed. In the present case notice of de
fault had been served before this suit was brought, and the accumu
iation of penalites of $100 per day, as provided in the act, was run
ning. It is this which counsel for complainant insist distinguishes 
this case from the Claire case. ·we are, however, not impressed with 
this contention. The decision in the Claire case turned upon the 
provision in section 9 of the act as follows: "Upon the application 
of the Attorney General of the United States at the request of the 
Commission, the District Courts of the United States shall have juris
diction to issue writs of mandamus commanding any person or cor
poration to comply with the provisions of this act, or any order of 
the Commission made in pursuance thereof." 

The court held that this vested in the Attorney General discretion 
to review the orders of the Commission and determine for himself 
whether an action should be brought, and if, in the exercise of his 
discretion, he decides to institute proceedings in mandamus to acquire 
the facts necessary for an action to enforce the incurred forfeitures, 
complainant would have as full and complete opportunity to be 
heard in defense as is afforded by a proceeding in equity. This 
discretion, we think, applies the same in a case where notice of 
default has been served as in a case where such service is merely 
threatened. 

Considering the discretionary power reposed in the Attorney Gen
eral to control the bringing of actions under the a.ct, ilie court in its 
opinion in the Claire case said: 

There was nothing which the Commission could have oone to secure enforce
ment of the challenged orders except to request the Attorney General to 
Institute proceedings for a mandamus or supply him with the nee<>llSilJ7 facts 
for an action to enforce the incurred forfeitures. If, exercising his discretion, 
he had Instituted either proceeding the defendant therein would have been 
fully heard and could have adequately and elrectlvely presented every ground 
of objection sought to be presented now. Consequently, the trial court should 
have refused to entertain the bill in equity for an injunction. 

• • • It was Intended by Congress In providing this method of enforcing 
the orders of the Trade Commission to impose upon the Attorney General the 
duty of examining the scope and propriety of the orders, and of siftiug out of 
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the mass of inquiries issue{] what In Ills judgment was pertinent and lawful 
be!ore asking the court to adjudge forfeitures for failure to give the great 
amount of information requlreli or to Issue a mandamus against those whom 
the orders affected and who refused to comply. The wide scope and variety 
of the questions, answers to which are asked in these orders, show the wisdom 
of requiring the chief law officer of the Government to exercise a sound dls· 
cretlon in designating the Inquiries to enforce which he shall feel justified 
in invoking the action of the court. 

In a case like this, the exercise of this discretion will greatly relieve the 
court and may save it much unnecessary labor and discussion. The purpose of 
Congress In this requirement is plain, and we do not think that the court below 
!:<hould have dispensed with such assistance. Until the Attorney General acts, 
the defendants can not suffer, and when he does act, they can promptly answer 
and have full opportunity to contest the legality of any prejudicial proceedin~ 
against them. That right being adequate, [876] they were not in a position 
to ask relief by injunction. The bill should have been dismissed for want of 
equity. 

The decree is reversed with costs, and the cause is remanded with 
directions to dismiss the bill. 

THE ROYAL BAKING POWDER CO. v. FEDERAL TRADE 
COMMISSION, ET AL.1 

(Supreme Court of the District of Columbia. November 7, 1927) 

Equity No. 47284 

JURISDICTION OF COMMISSION OVER CAUSE FOLLOWING ORDER 01!' DISMISSAL, AND 

0BDEB REOPENING CASE IN RESPONSE TO CONTEMPORANEOUS M:OTION. 

The Commission does not exhaust Its jurisdiction over a case by order of 
dismissal, followed by vacating order in response to motion•made and enter
tained on day on which dismissal order entered. 

llEVIEW BY INJUNCTIVE PROCESS OF 0RDEK OF COMMISSION SETTING .ASIDE ORDER 

OF DISMISSAL; AND OF SUBSEQUENT ORDERS IN RELATION TO THE CAUSE. 

Such a vacating order reopening a case, and subsequent orders by the Com· 
IniS!>ion In relation thereto, are administrative and procedural in character, 
and not subject to review by the court; and bill for an injunction as well 
as writ of supersedeas so to operate pending appeal, must be dismissed. 

O'Brien & O'Brien of \Vashington, D. C., for plaintiff. 
M1'. Adrien F. Busick and Mr. Martin A. Morrison, of Washing

ton, D. C., for the Commission. 

MEl\IORANDUM 2 

MOTION TO DISl\IISS COMPLAINT 

This case is before the Court on motion filed to dismiss the com
plaint, the several grounds of which may be summarized in the one 
~tated objection that the plaintiff has not stated such a case as entitles 
1t to the relief prayed. 

• See opinion of the Court handed down June 21, 1927 (ante, p. 677), on company's 
Petition tor writ of certiorari In the same matter. The mntter here~ ltb r~ported In
cludes, In addition to "memorandUin" on motion to dlsmls~, "memorandum" on form 
of dPCree, and tlnal decree, both as of November l:i. 

1 By Mr. Justice Hoehlin~:. 
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In order properly to understand the questions involved, or such or 
them as to the Court appear necessary to the disposition of the 
motion, a brief statement of the case should be made. 

On February 4, 1920, a complaint issued by the Federal Trade 
Commission against the Royal Baking Powder Co., charging it with 
a violation· of section 5 of the Federal Trade Commission Act; on 
April 18, 1923, a supplemental and amended complaint issued on the 
same charge; and, on l\larch 23, 1D26, after hearing, the Commission 
issued an order dismissin¥ the complaint. On the same day, however, 
counsel for the CommissiOn filed motion in the case to set aside and 
vacate the order of dismissal; to grant a rehearing thereon; and to 
issue a " cease and desist " order; the Commission entertained the 
motion; permitted it to be filed; and set the same for oral argument, 
the respondent therein (plaintiff herein) being notified. Later the 
Commission permitted supplemental motion to be filed. Upon hear
ing thereafter had, the Commission entered an order vacating said 
former order of dismissal, and took steps looking to further pro
ceedings in the cause. 

Thereafter, action at law (No. 72173) was filed in this Court, 
seeking to review, by certiorari, the acts of the Commission; writ 
of certiorari issued; and, thereupon, the respondents therein moved 
to quash the writ, UJ.-lOn the ground, among others, that the Court 
was without jurisdictiOn to issue a writ of certiorari to review an ad
ministrntive order of an administrative body, and that, therefore, the 
petition failed to state a cause of action. Respondents, also, filed 
demurrer, based upon substantially the same grounds; and, by agree
ment of counsel, the case was heard by the Court upon the questione 
(a) jurisdiction, and (b) whether a cause of action was stated. 

The Court there decided that it did not have jurisdiction to issue 
the writ of certiorari, and, accordingly, quashed the same; reserving 
to plaintiff the right to have the cause transferred to the equity side 
of the court, should it so elect; its holding in that regard being thus 
stated in memorandum opinion filed in the case: 1 

• • • The writ must be quashed. 
When the petitioner applied tor the writ of certiorari It asked that the cause 

lie trnosfert"('d to the equity side ot the court If It should appt>ar that certiorari 
was not the proper remedy. If the petitioner now elects to hnve the cnuso 
so transferred an order to that effect wlll be made. The qul'stlons raised by 
the demurrer of the respondents will then be considered as well as the questions 
whethl'r the acts of the Commission have not been so arbitrary as to warrant 
an lojuoct!on. If the case is not to be SIJ transferred there Is no need to rul~ 
on the demurrer. 

The plaintiff did so elect; and the cause was transferred to this 
the eq_uity side of the court, where the complaint was amended to 
make 1t conform to the proper practice in equity. 

From an examination of the decided cases bearing upon the 
questions presented herein, the Court is of opinion that, by the entry 
of the order of dismissal, on l\farch 23, 1926, the Commiss10n did not 
E>xhaust its jurisdiction over the case pending before it; that its order 
reopening the case, as well its subsequent orders in relation thereto, 
were administrative and procedural m character; and that the samo 
are not subject to review by this Court. 

Accordingly, the motion to dismiss is granted. 

I See ante, pp. 677, 691. 
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FORI\! OF DECREE 

In this case, motion was filed by defendants to dismiss the bill of 
complaint, and after argument, the motion was granted; and plain· 
tiff electing to stand upon its said complaint, suggested forms of 
final decree have been presented; one by plaintiff, which simply dis· 
misses the bill, and, at the foot thereof, is a notation of appeal to 
the Court of Appeals, with allowance of supersedeas upon undertak. 
ing to be given in amount to be fixed by the Court; and the other by 
defendant, in alternative form, one thereof reciting reasons for 
sustaining the motion to dismiss, and the other, without such recitals, 
substantially in the form as so submitted by plaintiff, with the ex· 
ception that defendants object to the grantmg of a supersedeas. 

Rule 38, of the equity rules of this Court (and which is substantially 
the same as Federal equity rule 74, formerly 93) provides as follows: 

When an appeal from a final decree granting or dissolving an Injunction is 
taken the justice may, in his discretion, make an order suspending, modifying, 
or restoring the Injunction during the pendency of the appeal, upon such terms. 
lllil to undertaking or otherwise, as he may consider proper for the security of 
the rights of the opposite party. 

It will be noted that the rule, in terms at least, covers only the 
cases of an injunction granted or dissolved, and makes no mention of 
an injunction refused; whereas, in the instant case, an injunction 
has been neither granted nor dissolved; on the contrary, it has been 
refused. Hence, to errant the supersedeas so now requested would be 
to grant plaintiff th~ relief to which this Court has found it is not 
entitled,; and that too in a case .where th~ refusa.l ":as .ba.sed upon the 
conclusron of the Court that 1t was wrthout JUnsdrctwn to grant 
injunctive relief under the facts disclosed in the bill. 

A similar situation was involved in N. Y. Life Ins. Oo. v. 
lllarshall (21 F. (2J) 173, 177). where an injunction .ha:; been re· 
~used, and, upon entry of final decree :for defendant, plamhff applied 
for an injunction pending the appeal; and, as to that, in denying 
the app!ication, it was stated (District Court, E. D. Louisiana) : 

It I should find now, as I must it this application is to be allowed, that it 
Would suffer Irreparable injury, then I should feel constrained to recall the 
decree and issue the injunction originally prayed for . 

. I~ is !lot here necessary to decide wh~ther .this Court, bec~use ~f the 
hm1tahons of the equity rule, su:pra, 1s or 1s not vested w1th d1scre· 
tion to grant a supersedeas wh1ch shall operate as an injunction 
against the Federal Trade Commission pending the appeal; but in 
view of the fact that this Court reached the conclusion herein that 
the several orders complained of were administrative and procedural, 
~ncl, as such not here properly subject to review, it is of opinion that 
1t should not thus do mdirectly that which it has directly held it has 
no right or jurisdiction to do. 

Counsel for plaintiff, in urging the application have referred to the 
fact that, unless an injunct~on pending appeal be granted, there is 
danger that the question wrll have become moot before the appeal 
her<'in can be heard and determined (Sltaw v. Lane, 47 App. D. C. 
170). The Court is not persuaded thatsuchsituationishereinvolved, 
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since if plaintiff, instead of availing itself of the several periods of 
time allowed for the filing and printing the record and brief in the 
Court of Appeals, acts with expedition, it would seem possible that 
this case may be heard in the appellate court in the reasonably near 
future. No bill of exceptions or statement of evidence is here re· 
quired-merely the pleadings, decree and memorandum of Court; 
and, furthermore, the case on both sides, has been exhaustively 
briefed by counsel, including printed brief for plaintiff. 

If, however, this Court is m error in respect of its determination 
concerning the matter of supersedeas on appeal, the plaintiff con· 
ceivably hn.s the right to apply to the appellate court for a writ of 
supersedeas. 

Final decree in the case has been signed, and will be filed contempo· 
raneously herewith. 

FINAL DECREE 

This cause having come on for hearing upon the motion of de· 
fendants, Federal Trade Commission, and John F. Nugent, Charles 
W. Hunt, Abram F. Myers, and William E. Humphrey, commis· 
sioners, to dismiss the bill of complaint herein filed by plaintiff, 
Royal Baking Powder Co., a corporation; and the Court having 
heard argument upon said motion by counsel for the parties, and 
having taken the same under advisement and being now sufficiently 
advised in the premises, sustains said motion to dismiss said bill of 
complaint; and the plaintiff having elected to stand upon its plead
ings; it is, by the Court, this 15th day of November, 1927, adjudged, 
ordered, and decreed : 

That the bill of complaint herein be, and the same hereby is, dis· 
missed, with costs, to be taxed by the clerk of this Court, and for 
which the defendants shall have execution as at law. 

A. A. lioEIILINo, Justice. 

From the foregoing decree, the plaintiff, in open court, notes an 
appeal to the Court of Appeals of the District of Columbia; and the 
Court hereby fixrs the an1ount of undertaking for costs on appeal in 
the penalty of $100, or a cash deposit of $50, in lieu of an 
undertaking. 

A. A. IloEIILINo, Justice. 
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SEA ISLAND THREAD COMPANY, INC. v. FEDERAL 
TRADE COMMISSION 1 

(Circuit Court of Appeals, Second Circuit. November 23, 1927) 

No. 69 

Petition to review order of the Federal Trade Commission. 
Munn, Anderson & Munn, of New York City (Mr. J. J(. Brach

t•ogel, of New York City, of counsel), for petitioner. 
Mr. Edward L. Smith, of Phillipsburgh, N. J., and Mr. Bayard T. 

ll ainer and Mr. Adrien F. Busick, both of Washington, D. C., for 
respondent. 

Mr. Walter Gordon Merritt and Mr. John W. Simpson ~d, both of 
New York City, amici curiae, for Silk Association of America. 

Before MANTON, L. HAND, and Auousros N. HAND, Circuit Judges. 

PEn cunrur. Order affirmed in open court. 

FEDERAL TRADE COMJ\IISSION v. MILLERS' NATIONAL 
FEDERATION, ET AL.2 

(Court of Appeals of District of Columbia. · Submitted October 4
1 

1027. Decided December 5, 1927) 8 

No. 4541 

TnADFrMARKs AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80%
EQUITY liAS JURISDICTION To SRT ASIDE FEDERAL TRADE COMMISSION'S ORDER 

DIRECTING ISSUANCE OF SUBPOENAS DUCES TECUM, REQUIRI::<IG UNINCORPO• 

RATED ASSOCIATION TO PRODUCE DOCUMENTS BEFORE COM1IISSION CONDUCTING 

INVESTIGATION UNDEr. HESOLUTION OF SENATE (FEDERAL 'l'RADE COMMISSION 

AcT, SEes. !), 10; 15 USCA SEes. 4.0, 50). 

1 The case Is reported In 22 F. (2d) 1019. 
The case before tbe Commission is reported In 11 F. T. C. 97. As set forth In the 

8Yilabus ot the cnse, the Commls~lon found that respondent, engaged in the manutncture 
and sale of cotton thread so mercerized and finished ns clos('Jy to reRemble sllk, featured 
the Word '' Satlnsllk" or "Satin Silk" upon the !Bhels on Its spools and the containers 
thereof, URinl:' such legends In its aforesaid lubels as "Satinsllk" with the words "Trade
Mark" and "None Better Mercerized Cotton", and "Satln~llk Trade-Mark. M~rcerized 
Machine Twist," with the word "Trade-Mark" In each case written In small letters 
Ulldernenth t!Je word "Satlnslik"; with the tendency and capacity to mislead and de
ceive a substantial part of the purchasing public by causing them to believe the aforesaid 
thrend to be composed In whole or In part of silk, and to purchase the same In that belief, 
and to divert trade from and otherwise Injure competitors engaged in the sale and dis
tribution ot aewlng threud composed wholly ot silk and so designated and described, and 
competitors engaged In the sale and distribution ot sewing thread composed of mercerized 
cotton and so dt•slgnnted and described. 

Tbe Commission's order required respondent, lt1 officers, etc., to cease and desist from
" Using the word • Satlnsllk' or the words ' Satin &ilk', either alone or with other word 

or words, 88 a brand or ]abel upon spools of thread composed wholl7 of cotton, 
or upon the containers ot such thread." 

:Reported In 23 F. (2d) 968. 
Petition for rehearlnl' denied .January 21, 1928. 
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Equity court held to have jurisdiction to set aside order directing Is
suance of subpoenas duces teeum, requiring unincorporated association to 
produce certain letters and documents at hearing conducted by Federal Trade 
Commission, investigating production, distribution, transportation, and sale 
of flour and bread, including by-prodpcts, under resolution of United States 
Senate, since Federal Trade Commission Act, section 10 (15 USCA Sec. 50), 
1mpor;es criminal liability for refusal of person to attend hearing and testify 
or produce documentary evidence and under section 9 (15 USCA Sec. 49) 
attendance of witnesses and pr()(Juction of documentary evidence may be 
required. 

EQUITY KEY No. 44--STATUTORY llEUEDY DoEs NoT ExcLUDE ExERciSE oF EQUI· 
TABLE JURISDICTION, 

Remeuy is not exclusive merely because it is statutory, since remedy at 
law, to exclude concurrent remedy In equity, must be as complete, practical, 
and efficient to ends of justice and its prompt administration as remedy in 
equity. 

CONSTITUTIONAL LAW KEY-No. 250, 2:18-INJUNCTION KII:Y-NO. 85 (2)-STATUTE 
COMPELLING INDIVIDUAL TO SUBJECT IIIMSELF TO CRIMINAL PROSECUTION FOR 
FAILL'llE TO PRODUCE EVIDENCE DEFORE FEDERAL TRADE CoMMISSION TO INQUIRB: 
INTO THE COMlHSSION'S POWER OR JURISDICTION, AMOUNTS TO DENIAL OF DUE 
PROCESS AND EQUAL PUOTECTION OF LAWS, So THAT EQUITY 1\IAY ENJOIN 
EN~"ORCEMENT (FEDERAL TRADE CoMMissioN AcT, SEC. 10; 15 USCA SEC. riO). 

Jurisdiction of equity to restrain threatened enforcement of criminal 
penalties for fallure of unlncorporat(ld association to produce docum(lntary 
evidence before Fedrrnl Trade Commission under subprenas duces tecum Is 
based on principle that, where stutuH', such as }'ederal Trade Commission 
.Act, section 10 (15 USCA Sec. riO), compels lndlvldual to subject himself to 
criminal prosecution, ns condition precedent to Inquiring Into power or 
jurisdiction of commission to act, It amounts to denial ot due process and 
equal protection of laws. 

APPEAL AND ERROR KEY-NO. 8G3-0N SPECIAL APPEAL FROM TEMPORARY INJUNc
TION, ONLY QUESTION OF JURISDICTION WILL Bu: DETEBMINED. 

On special appeal from temporary decree of injunction, reviewing court 
will go no further than to determine question of lower court's jurisdiction; 
quE>stlons passed on In granting temporary Injunction, but g-oing to merits ot 
cuse when issues ar.e properly joined, not being proP<'r for decision. 

(The syllabus is taken from 23 F. (2d) 9G8) 

Appeal from Supreme Court of District of Columbia.1 

Suit by the Millers' National Federation and others against the 
Federal Trade Commission. From a temporary decree of injunction 
to set aside, annul, and suspend an order directing that subpoenas 
duces tecum be issued, defendant appeals. Affirmed and remanded . 

.A. F. Busick and J. T. OZark, both of W nshington, D. C., for 
appellant. 

1(. D. Loos, of Washington, D. C., and 8. A. Foster and E. S. 
Rogers, both of Chicago, Ill., for appellees. 

Defore l\fARTIN, Chief Justice, and Uonn and VAN 0RSDEL, Asso· 
ciate Justices. 

I Opinion and decl~lon reported In 10 F. T. C. 739. 
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[968] 
VAN OnsoEL, Associate Justice: 
Appellees, plaintiffs below, sought a temporary injunction to set 

aside, annul and suspend, an order directing that subpoenas duces 
tecum be issued and served upon the plamtiffs or their oflicers 
requiring the production of certain letters ~n~ doc.uments specified in 
the order. From a temporary decree of InJUnctwn the case comes 
here by special appeal. 

The :Millers' N atwnal Federation is an unincorporated association 
composed of about 300 individuals, partnerships, and corporations. 
The association was organized in 1902 to promote the general welfare 
of the l\Iillers of the United States, engaged in the production of 
wheat flour and. by-pr?<lucts. It is ayerred in the bql, ~nd .admitted 
by the motion to dismiss, that the obJect of the associatiOn Is mutual 
assistance in workin<T out the problems affecting the ind.ustry as a. 
whole, includina trafli'c and freight matters; that it is not engaged in 
business; has n~ shares of capital or capital stock; has never at any 
time souaht collected or disseminated among its members any price 
information' or attempted to fix or suggest prices, or to interfere 
with comme~cial business either interstate or intrastate. 

On February 16 1024, the United States Senate by resolution 
directed the Fcd.er~l Trade Commission "to investigate the pro
~luction, distribution, transportati~n, and. sale. of flour and bread, 
Inclu~ling by-products, and report Its findmgs m full to the Senate 
showing: the costs pri~es, .and. profits at e~ch stage of the process of 
I?roductwn and distributiOn, from the time the wheat leaves the 
farm until the bread is delivered to the consumer; the extent and 
met.hods of price fix[P69]ii_Ig, price. ma~ntenance, and price discrimi
nab.on; the developments 1~ !he d.Irecbm~ of .monop?lY and concen
tratiOn of control m the milhna and bukmg mdustnes, and all evi
<len.ce indicating the existence of agreements, conspiracies, or combi
natiOns in restraint of trade." 

In pursuance of this resolution, the Feueral Trade Commission 
through its representative, demand.ed of plaintiff federation acces~ 
to its books and records, and that copies be furnished of all papers 
nnd doeuments disclosing the activities of the federation. This 
request 'vas partially refused for the reason alleged. that the letters 
nnu papel's demand.ed. were of a private and confidential nature and 
Were not material or relevant to any lawful investigation by the 
Commission. 

On April 1G, Hl2G the C?mmission issued an o~der for a hearing 
before an authorized exammcr to be held at Chicago, Ill., on the 
2gtl1 of April, 192G and. at Minneapolis, Minn., on May 3, 1926; and 
t at the plaintiffs 'herein, together with a large number of other 
Persons connected with the federation, be subptl.'naed. to testify and 
~ro~uce at the hearings such documents and papers as may be 
lequtred by the Commission. 
A 'fhe subpU'na served upon the secretary of plaintiff federation 

· P . . Husband, required him to appear and testify and to produr~ 
~he mmutes of 21 <Yroup meetings held. by members of the plaintiff 
ederation; 390 letters from the witness Husband to various millinO' 

fompanies and from var~ou.s milling .companil's t.o him; 53 lettet~ 
rom members of the plamhff federation to the wttne;:;s Husband in 

6Gl33•--80--voL ll----4U 
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answer to a circular letter from him requesting the views and opinions 
of the members of the Federation as to whether certain practices 
should be obeyed or disobeyed. Similar subpmnas were issued and 
served on various persons and milling companies, some of whom 
were members of the federation and others who were not members. 

It is averred that no complaint has ever been filed before the 
Federal Trade Commission charging any of the plaintiffs with the 
violation of the antitrust laws, and the Commission is proceeding 
wholly upon the resolution of the Senate, and that if it be not re
strained the private letters, papers, and documents of the plaintiff 
federation, containing information relating to trade practices, cus
tomers, merchandising policies, special markets, and information 
generally regarding the affairs of the members of plaintiff federa
tion, will be exhibited and revealed to the public, transmitted to 
the Senate of the United States, and made available to the inspec
tion of everyone as a public record, thereby infiictin~ upon plainti1I 
federation and its members irreparable damage and m~ury. 

It is not contended that in the present case the Commission is 
proceeding under section 5 of the Federal Trade Commission Act, 
since the plaintiffs, as alleged in the bill, have not been served with a 
complaint stating any charges or contaming a notice of hearing as 
therein provided. It is sought, however, by the Commission, to 
r,ustain its authority to proceed under the provisions of section 6d 
of the act, which., among other things, provides that the Commis
sion may proceed when directed to do so by "the President, or 
either House of Congress, to investigate and report the facts relating 
to any alleged violations of the antitrust acts by any corporation." 

The motiOn of defendant Commission to dismiss the bill is based 
npon the alleged lack of jurisdiction of a court of equity to grant 
the relief prayed; that plaintiffs have failed to state a case which 
entitles them to any relief in a court of equity; that plaintiffs have 
a complete and adequate remedy at law under section 9 of the Fed
eral Trade Commission Act (38 Stats. 717); that the bill fails to 
state facts showing that plaintiffs are threatened with irreparable 
injury or damage; that to grant an injunction in the premises would 
be an unconstit!}tional interference with the legislative branch of 
the government; that plaintiffs are not threatened with or liable to 
a multiplicity of suits; and that the witnesses subpcenaed have no 
such interest in and are not so threatened with injury by reason of 
the investigation as to entitle them to be heard in a court of equity. 

The jurisdiction of the court below to enter the decree appealed 
from is challenged chiefly on the authority of a recent decision of 
the Supreme Court in a case which is in some respects similar to the 
one at bar. Federal Trade Commission et al. v. Olaire Furnace 
Oo. et al., 274 U. S. 160. In that case the Commission issued an 
order requirina a number of corporations engaged in the coal, steel, 
and related industries to file with it monthly reports in the form pre
scribed, showing output of every kind, cost of production, sale pnces, 
contract prices, capacity, buying orders, depreciation, expenses, in
come, etc. It was ~ought to enjoin the Commission from proceeding 
to enforce its order. The penalty imposed against a corporation 
for failure [970] to respond to the demands of the Commission and 
file such reports as may be required, is prescribed in section 10 of the 
Federal Trade Commission Act, as follows: " If any corporation 
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tequired by ~his act. to file any ~nnual or. special report shall fail 
so to do Withm the time fixed by the Commission for filin" the same, 
and such failure shall continue for thirty days after notice of such 
default, the corporation shall forfeit to the United States the sum 
0f ~100 for .rach and every day of. the continuance of .such failure, 
whiCh forfeiture shall be payable mto the Treasury of the United 
States, and shall be recoverable in a civil suit in the name of the 
D:r:itE>:d States brought in the district where the corporation has its 
rrmcipal office or in any district in which it shall do business. It 
shall be the duty of the various district attorneys, under the direction 
of the Attorney General of the United States, to prosecute for the 
recovery of forfeitures." 

The question of criminal liability was not involved in the Claire 
C<fSe. The forfeiture could only be recovered against the corpora
tions in a civil proceeding, and the action could only be brought for 
such recovery under the following provision of section 9 of the rrct: 
"Upon the application of the Attorney General of the United States, 
at the request of the Commission, the District Courts of the United 
States shall have jurisdiction to issue writs of mandamus commandinO' 
any person or corporation to comply with the provisions of this act 
or any order of the Commission made in pursuance thereof." 

It was held that this placed a discretionary power in the Attorney 
General, as to whether or not he should grant the application of the 
Commission and apply for mandamus to compel compliance with 
the order of the Commission, or bring a civil suit for the collection 
of the forfeited ~enalties; and that in either event the corporation 
so proceeded agamst would have an opportunity to present all the 
defenses available in a proceeding in equity. Accordingly it was 
held that the defense thus open, furnished a complete and adequate 
remedy at I a w, and the court directed the dismissal of the case. 

It is insisted that the Claire decision is controlling in the present 
case, but we are not impressed with this contention. The proceeding 
here instituted by the Commission is not against a corporation but 
against an unincorporated association of individuals, partnerships, 
and corporations. l\Ionthly reports are not sought from the corpora
tions involved, but testimony from individual witnesses. The sub
p~nas issued in this case require the response of individual witnesses 
who would be personally liable for neglect or refusal to appear and 
testify. The penalty imposed by section 10 of the act for such ne~lect 
or refusal is as follows: "That any person who shall neglect or 
refuse to attend and testify, or to answer any lawful inquiry, or to 
produce documentary evidence, if in his power to do so, in obedience 
to the subp~na or lawful requirement of the Commission, shall be 
guilty of an offense and upon conviction thereof by a court of com
petent jurisdiction shall be .Punished by a fine of not less than $1,000 
nor more than $5,000 or by IIDJ?risonment for not more than one year, 
or by both such fine and Imprisonment." 

It will be observed that the penalty affixed against an individual 
for refusal to testify or furnish documentary evidence is very dif
ferent and much more severe than that imposed against a corporation 

. for failure to make the reports required by the Commission. After 
the penalty has attached, ample procedure is provided in the act to 
compel a witness to testify. The discretionary power of the Attorney 
General to proceed by mandamus extends to both persons a.nd corpo-
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rations; and section 9 of the act also provides that " such attendance 
of witnesses, and the production of such documentary evidence, may 
be required from any place in the United States, at any designatea 
place of hearing, and in the case of disobedience to a subpama the 
Commission may invoke the aid of any court of the United States 
in requiring the attendance and testimony of witnesses and the pro
duction of d0cumentary evidence." But the penalty for disobedience 
of the order of the court in these instances is :for contempt, and not 
the penalty for disobedience of subpama provided in section 10. 
It will be observed that the power to punish a person offending, 
under section 10 of the act, is not dependent on the action or dis
cretion of th'3 Attorney General or the Commission, but may be had 
upon the complaint of any person interested in seeing the orders of 
the Commission enforced. 

If the only procedure open against a contumacious witness was 
by mandamus at the instance of the Attorney General, as in the case 
of a corporation, and in the event of the issuance of a writ, and the 
witness by complying with the order could purge himself :from lia
bility, the rule in the Claire case would apply; but here the mere 
refusal to obey the subp<I'na is made a separate and substantive crimi
nal offense, with the additional J?OSsibility of a proceeding against 
him at the instance of the Commission. In other words, the discre
tion reposed in the Attorney [971] General in no respect furnishes im
munity :from prosecution in any court having proper juris<liction 
d the case. 

Unquestionably, as in the Claire case where specific performance 
'l:f the order could be compelled only by mandamus, and a :full oppor
tunity is afforded to answer, and set up by way of defense. objec
tions to the vn:lidity of the orders, the legal remedy would be 
adequate. In the present case, however, a different situation is pre
sented, since upon refusal to comply with the subpoena the witness 
!ays himself liable to the criminal penalties imposed by section 10. 
The criminal liability attaches even if the procedure by mandamus 
were attempted by the Attorney General, or action be mstituted by 
the Commission to compel obedience to its subpoena; and whether 
the witness be proceeded against for disobedience of the subpoena 
under section 10, or in mandamus at the instance of the Attorney 
General, or by the Commission under section 9, criminal liability 
for disobedience is a condition precedent to the right to test the 
validity of the act. 

The jurisdiction of a court of equity to grant injunction in such 
cases, even before indictment, is upheld in Tedrow, United States 
District Attorney, v. Lewis & Sons, 255 U. S. 98. The threatened 
criminal proceedings in that case were under the Lever Law, anfl the 
proceedin~ in equity to restrain the threatened prosecutions on the 
ground of the unconstitutionality of the statute. It would seem that 
this question would have afforded a complete defense in the criminal 
trials, but the court held that the remedy thus afforded, as a dei'Pn~e 
to the threatened criminal proceedings, was inadequate and that in
junction would lie to prevent the threatened prosecutions. It fol
lOW~'> that a remedy is not exclusive merely because it is statutory. 
rt is well settled "that the remedy at law, in order to exclude a con· 
<:1.1rrent remedy at equity, must be as complete, as practical and as 
c·fficient to the ends of justice and its prompt administration, ar, the 
remedy in equity." Walla Walla v. Water Oo., 172 U. S. 1, 12. 
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The jurisdiction of equity to restrain the threatened enforcement 
of the criminal penalties in this case is based upon the well reco"'
nized principle that, where the terms of the statute are so exprcss~d 
that the only avenue open to test its validity is through disobedience 
of a criminal statute, it amounts to a ~enial of a hearing, a ':ant of 
due process of law. In other words, If the statute, as m this case, 
compels an individual to subject himself to a criminal prosecution, 
as a condition precedent to inquiring into the power or j urisdici:ion 
of the Commission to act, it amounts to a deprivation of the equal 
protection of the laws. In Ootting v. Kansas Oity Stock Yards Oo., 
183 U. S. 79, 102, 1\fr. Justice Brewer, speaking for the court hP.ld: 
''But when the legislature, in an effort to prevent any inquiry of 
the validity of a particular statute, so burdens any challenge thereof 
in. the courts, that the party affected i~ necessarilY. co~strained to Rub
mit rather than take the chances of the penalties Imposed, then it 
becomes a serious question whether the party is not deprived of the 
equal protection of the laws." 

The penalty provided in section 10 of the act, applicable to this 
case, provides for the punishment of a person refusing to testify 
(rr produce documentary evidence. !t also applies to corporations as 
well as individuals. True, there is the J?roviswn of the same section, 
construed in the Olaire case, which applies solely to corporations and 
provides for a forfeiture of $100 per day for disobedience of an 
order of the Commission to produce records or. make reports when 
railed for. Such an order, however, runs agamst the corporation 
for the production of records and reports, and .has no reference to 
t~lC provision relating to witnesses. A corporatiOn. ca!l only testify 
ihrouo·h its officers or agents. These are persons w1thm the statute 
~nd the refusal of an agent or officer to testify. or produce records: 
1n response to a subpoena duces tecum affectmg the corporation, 
brin...,.s such a"'ent or officer within the criminal provisions of sec
qon '''Io, providing for the punishment of w.itne~ses refusing !o tes
tify. In that case, there must first be a. vwlabon of the cnminal 
statute by some officer or agent of the corporation to furnish a basis 
for the corporation to contest the validity of the proceeding in which 
t.he testimony is sought. . . . · 

A corporation is not reqmred to subJect Its. agents or officers to 
such a hazard as a condition precedent to its nght to be heard in a 
court of justice. Besides, it might be difficult to find an agent who 
Would be willing to refuse to testify and t.a~e the chance of. imprison
:tnent in the event that the statute authonzmg the proceedmg should 
be declared valid. In that instance, if the chance should be mis
takenly taken, the plea in the criminal P.roceeding, that th~ wit~ess 
Was only a representative of the corporatiOn, would not avail agamst 
the enforcement of the penalty. . 

In Ex parter oun[!, 209 U.S. 123, [972] It was held that the enorm
ous fines and penalties :provided for the enforcement of the act there 
involv~d were unconstitutional because the threat of enforceml!nt 
Would result in the denial of any hearing, a want o£ due process of 
law Accordingly the jurisdiction in equity to pass upon the validity 
of the statute was upheld. On this point the court said: "It is fur
ther objected that there is a plain and adequate remedy at law open 
~o the complainants and that a court of equity, therefore, has no 
Jurisdiction in such case. It has been suggested that the propet· way 
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to test the constitutionality of the act is to disobey it, at least once, 
after which the company might obey the act pending subsequent 
proceedings to test its validity. But in the event of a single viola
tion the prosecutor might not avail himself of the opportunitv to 
make the test, as obedience to the· law was thereafter continued, "and 
he might think it unnecessary to start an inquiry. If, however, he 
ohould do so while the company was thereafter obeying the law, 
several years might elapse befoFe there was a final determinalion 
of the question, and if it should be determined that the law was 
invalid the :property of the company would. have been taken during
that time w1thout due process of law, and there would be no poEsl
bility of its recovery. 

Another obstacle to making the test on the part of the company 
might be to find an agent or employee who would disobey the law, 
with a possible fine and imprisonment staring him in the face if the 
act should be held valid. Take the passenger rate act, for instance: 
A sale of a single ticket above the price mentioned in that act might 
subject the ticket agent to a charge of felony, and upon conviction 
to a fine of five thousand dollars and imprisonment for five years. 
It is true the company might pay the fine, but the imprisonment 
the agent would have to suffer personally. It would not be wonder
ful if, under such circumstances, there would not be a crowd of 
agents offering to disobey the law. The wonder would be that a 
single agent should be found ready to take the risk. 

In Terrace v. Tlwmpson, 263 U. S. 197, jurisdiction in equity to 
rletermine the validity of the Anti-Alien Law of the State of Wash
ington, where the fines and imprisonment threatened were less than 
those imposed by section 101 the court said: "They are not obliged 
to take the risk of prosecutwn, fines and imprisonment and loss of 
property in order to secure an adjudication of their rights." It 
thus appears that it is not necessary, as suggested by counsel for 
the Commission, that the possible fines and penalties be so enormous 
as "to stagger the imagination" before a court of equity will inter
vene. The gravity of the penalty is not controlling, since the mere 
risk of imprisonment is sufficient to deter the average person into 
submission to the restrictions of a statute, thus depriving the person, 
company, or corporation, affected of any remedy to test its validity. 
This rule as to equity jurisdiction is upheld in a number of recent 
cases by the Supreme Court. Truax v. Raich, 239 U. S. 33, 37-39; 
Oklahoma Operating Co. v. Love, 252, U. S. 331, 336-338: Stafford 
v. 1V allace, 258 U. S. 495, 512. 

Inasmuch as this is a special appeal, it is unnecessary for us to go 
further than to determine the question of the jurisdiction of the 
court below. The consideration of other questions passed upon in 
the opinion of the learned trial justice in granting the temporary 
injunction go to the merits of the case when issues are properly 
joined, but are not proper for decision at this time. We are, there· 
fore, of the opinion that the Claire case is not controlling here; 
that the present case must be determined upon principles not obtain
in~ in that case, and that injunction will lie to restrain the Com
mission, should the court find on a final determination of the case 
on its merits that the Commission has exceeded its jurisdiction. 

The decree is affirmed with costs, and the cause is remanded for 
further proceedings, not inconsistent with this opinion. 
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J. \V. KOBI COMPANY v. FEDERAL TRADE COMMISSION 1 

(Circuit Court of Appeals, Second Circuit. December 12, 1927) 

No. 40 

'l'RADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 801h-COM· 
BINATION OR CONS1'1HACY TO MAINTAIN RESALE PRICES MAY Bl!: IMPLIED FROM 

COURSE OF DEALING OR 0THE:R CIRCUMSTANCES (CLAYTON AcT, 38 STAT. 7BQ). 

Essential agreement or combination or consp·iracy to maintain resale prices 
of products constituting a violation of the Clayton Act • (38 Stat. 730), mfty 
be implied from a course of dealing or other circumstances. 

1110NOPOLIES KEY-NO. 17 (1)-PLAN TO MAINTAIN RESALE PRICES AND ELIMI
NATE PRICE CUTTERS COMES WITHIN PROHIBITION OF "UNFAIR METHOD OF 

CoMPETITION" (FEDERAL TRADE CoMMISSION AcT, 15 USCA SEes. 41-51). 

Plan to maintain resale prices and eliminate price cutters, Indicating a 
dangerous tendency unduly to hinder competition and to create a monopoly, 
comes within the prohibition of an "unfair method of competition" l:u com· 
me1·ce, forbidden by l!'ederal Trade Commission Act (15 USCA Sees. 41-{il). 

MoNOPOLIES KEY-No. 17 (2)-AGREEMENTS FOR l\lAINTAINING RESALE PRICEs, 
TOGETHER WITH M!c"THOD OF SECURING REPORTS ON PRICE CUTTERS, HELD TO 
WARRANT CEASE AND DESIST ORDER OF FEDERAL TRADE COMMISSION (CLAYTON 
AcT, 38 STAT. 730). 

Agreements wlth customers, either directly or Indirectly, assuring resale 
IWices would be observeu, to;;ether with method for securing reports on price 
eutters, with threat to refuse sales to dealers so reported, held offensive to 
the Clayton Act 1 (38 Stat. 730), and to warrant oruer of F-ederal Trade Com
mission to cea~e and desist from carrying or attempting to carry into effect 
such policy. 

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 80%
COMMISSIONER, TAKING EVIDENCE AND 1\IAKING REPORT \YlTHOUT RECOMlli:NilA· 
TION, \VAS NOT DISQUALIFIED FROM l'ARTICIPATING IN DECISION RENDERED llY 
CoMMissiON (FEm:.RAL TRADE CoMMISSION AcT, SECTIONs 3, 9, 15 USCA SEes. 
43, 49). 

The fact that cornmlssloner, under Federal Trade Commission Act, Section 
3, 9 (15 USCA Sees. 43, 49), took evidence and made a report without l'ecom
mendation, does not disqualify him from participating in decision rendered by 
the Commission. 

TRADE-MARKS Al(D TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 80%
FEI>ERAL TRADE COMMISSION EXERCISES ONLY ADMINISTRATIVE FUNCTION (FED
ERAL TRADE CoMMISSION AcT, 15 USCA SEcs. 41-51). 

Federal Trade Commission exercises only the administrat!Ye function dele
gated by Federal Trade Commission Act (15 USCA Sees. 41-51), and lms no 
judicial powers. 

1 The case is reported tn 23 F. (2d) 41. The case before tile Commls~ion 19 reportod 
In 10 F. T. C. 200. 

• Sherman Act. 
1 Federal Trade Commission Act. 

i 

.: 
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TBADE-MARI<B AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-NO. 80:1h
CEASE AND DESIST ORDER OF FEDERAL T.RADE COMMISSION HELD NoT Too IN· 

DEFINITE FOB PURPOSES OF OBEDIENCE TO ITS COMMAND. 

Order of Federal Trade Commission, directing seller to cease nnd desist 
from carrying into effect or attempting to carry into effect its policy of secur
ing maintenance of resale prices for Its products by cooperative methods, held 
not too indefinite for purposes of obedience to Its command. 

(The syllabus is taken from 23 F. (2d) 41) 

Application by J. ,V, Kobi Co. to review an order of the Federal 
Trade Commission, denied. 

Joseph .A. Burdeau, of New York City (Daniel N. Dougherty, of 
San Francisco, Calif., George F. Scull, of New York City, and Chad
wick, McMicken, Ramsey & Rupp, of Seattle, 'Vash., of counsel), for 
petitioner. 

Baym·d T. Hainer, chief counsel, Adrien F. Busick, assistant chief 
counsel, and James T. Clark, all of '\V ashington, D. C., for respondent. 

Before MANTON, L. HAND and A. N. HAND, Circuit Judges. 
[41] 

MANTON, Circuit Judge: 
The order entered by the Federal Trade Commission directs the 

petitioner to cease and desist from carrying into eiiect or attempting 
to carry into effect its policy of securing the maintenance of resale 
prices for its products by cooperative methods in which it and its 
distributors, customers, and agents undertook to prevent sales of its 
products for less than such prices by (a) seeking or securing or enter
mg into contracts, agreements or understandings with customers or 
prospective customers that they will maintain the resale prices desig
nated by it; (b) by soliciting customers to report the names of other 
customers who failed to observe such resale prices and (c) by utiliz
ing any equivalent cooperative means of accomplishing the mainte
nance of such resale prices. The order rests on agreements or under
standings and cooperative methods of price fixing. The agreement or 
understanding or cooperative methods might be implieJ from the 
course of dealing or other circumstances. Federal Trade Oomm,is
sion v. Beech-Nut Packing Oo., 257 U.S. 441; Frey & Son v. Oudahy 
Packing Oo., 256 U.S. 208. 

This record consists o£ correspondence o£ the petitioner with its 
customers relating to resale price fixing. No customers were called 
[ 42] as witnesses, but the petitioner's officers were called and admitted 
that in some instances they had inquired from the trade as to price 
cutting by competitors and stated that it was their policy not to 
sell to pnce cutters when so informed. They also admitted that in 
some specific instances, they had entered into agreements with cus
tomers to observe resale prices and that when pnce cutting had been 
called to their attention, they asked customers to call further in
stances of price cutting of the kind to their attention. The corre
~:pondence between the petitioner and its customers and others br·ings 
this case well within the rule that the essential agreement or combina
tion or conspiracy which is a violation of the Clayton [Sherman] 
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Act (38 Stat. 730) might be implied from a course of dealing or other 
circumstances. United States v. Schrader's Sons, Inc., 252 U. S. 85; 
Fede-ral Tmde Oom. v. Beech-Nut Packing Oo., supra. The peti
tioner undoubtedly was endeavoring to control its re~ale prices so as 
to prevent r~du~ed prices. Th:~.t was its definite purl?ose. It repre
sented that 1t d1d not sell to pnce cutters and before It accepted f.!Us
iomers, it made it plain that its resale prices would have to be ob
~ervcd. In some instances it obtained a tacit agreement to mam
tain resale prices and in others it received a promise so to do. and 
thereupon served the customer his requirements. There are many 
instances in which it wrote to price-cutting customers a letter of 
which the one to George Kay is a sample, wherein it said: 

In the few instances where it has been necessary to urge the price-mainte
nance proposition with other customers, we have received volnntary assur'lnce 
that our prices would not be cut by the dif!tributor unless we were first notified. 
This arrangement seems very fair to us, and although we do not suggest that 
you take such action, we think possibly that you may wish to do so. We ~;hall 
hope to hear from you again. 

And another to the Royal Drug Co. : 
We will greatly appreciate your Immediate assurance that you agree with 

our contentions and that you will comply with our request not to list G•Jlden 
Glint or Golden Glint Shampoo at a lower quotation than $2.00 net. 

And receiving no reply, they again wrote: 
We are therefore returning your order and regret that we will be unnble 

to fill it, until such time as you are prepared to furnish reliable assurance that 
you agree with our policies. A letter endorsin~ our suggestions and stating 
in detail what steps you have taken or are taking to carry them out will be 
carefully considered. Telegraphic advice of thl!! kind will not be accepted. 

Thereafter when they received an order with assurances that the 
prices would be maintained, they replied: 

We have your letter of April 7 and thank you for the assurance that you 
will not cut the resale price of Golden Glint Shampoo below $2. 

This character of correspondence was repeated to a number of 
their customers and warninas were delivered that if the prices were 
not maintained, future sale; would be withheld. Its insistence that 
its terms and conditions be met before it accepted customers an<l its 
reference to other customers who were following its policy or require
ments, was sufficient to justify th.e finding o~ the Commission that 
there were agreements to maintam resale pnces. There was mfli
cient to reqmre the action of the Trade Commission which would 
forbid the continuance and extention of these practices which consti
tuted a method to make the petitioner's policy of fixing resale pr~ces 
that of its customers. 

Another objectionable practice consisted of obtaining reports of 
price cutters from competitors. A letter written by petitioner's 
sales manager to its _preside~t make~ referen~e ~o a complaint (a) 
from wholesalers agamst retail druggists assoc1atwns; (b) from hair 
goods jobbers against each other, and (c) from Brown against any
body and everybody who trespassed on his territory. And in a let
ter dated January 11, 1923, addressed to one of its custom~rs, it 
wrote: 

Our salesmen are reporting all deviations from the suggested resale price 
schedule that come to their attention. A number of jobbers have consented 
to cooperate in the same way. We would like very much to have your rtssur- ,, 
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Rnce that you wlll support us ln our effort to do the !alr thing by everybody. 
How about it? 

And to another customer they wrote on May 15, 1923: 
We note that you previously cut the prices in order to meet competition. 

In case a similar necessity should arise again, we will be very appreclatiYe if 
you will send us the name of your price-cutting competitor. We feel that we 
can safely guarantee you against this sort of competition and will appre!'iate 
your cooperation as requested. 

Letters of like character showing a well-settled and determined 
plan to maintain resale prices and eliminate price cutters is found 
in this extensive correspondence offered in evidence. It inclieates 
clearly a dangerous tendency unduly to hinder competition aml to 
attempt to create a monopoly in its products and it is a practice 
which it was the desire of the Clayton [Federal Trade Commission] 
Act to pre[43]vcnt. Federal Trade Comm. v. Gratz, 253 U. S. 421. 
It comes well within the prohibition of an unfair method of competi
tion in commerce which is declared unlawful. (38 Stat. 717.) The 
basis of the condemnation of resale price fixing IS the elimination of 
competition as represented by the prices among distributors of a 
product on which the resale prices were so fixed and it has the da,lger 
of a distinct monopolistic effect. Toledo Pipe Threading Machine 
Co. v. Fed. Trade Comm., 11 Fed. (2d) 337; Fox Film Corp. v. Fed. 
Trade Comm., 296 Fed. 353. 

But it is argned that the decision in llarriet llubba-rd Ayer Inc. v. 
Fed. Trade Conun., 15 Fed. (2d) 274, justifies the petitioner in its 
business conduct. There we pointed out that there was no evidence 
to show that there was anything by way of direction in their mer
chandising system to compel or even request retail dealers to adhere 
to their prices in resale. A price list was sent out in the packages 
and to serve no purposes other than to apprise the ultimate consumer 
of the ordinary retail prices at which he could purchase petitioner's 
products, and also to name the price at which the retailer or jobber 
could purchase its product. 'We pointed out that there were but a 
few isolated instances of an effort to eliminate a price cutter, and 
said: 

We think the petitioner did no more than it might lawfully do in selecting 
its customer whom !t considered desirable. 

And further we said: 
There !A nothing disclosed in this record to base a finding of fact that there 

was an effort of discrimination resulting In substantially lessening competition 
or tending to create a monopoly In this line of commerce. Price maintenance is 
unlawful when it tend!'! to create a monopoly. But there was no cooperation 
with its jobbers and reta!Jers, or otller distributors, which was effectual either as 
an agreement, expressed or Implied, Intended to accomplish purposes of price 
1lxlng. Untll such is establlshed, an order to cease am! desist ls unwarranted. 

For the reasons there stated, we think the cases are distinguishable. 
'Vhat was proven here established offenses of agreements or under
standing either in obtaining, directly or indirectly from its customers~ 
promises or assurances that the prices fixed by the petitioner would 
be observed by such dealers and entering into contracts with the 
understanding that the petitioner's products would be resold by the 
dealers at prices specified or fixed by the petitioner. There was also 
a method employed in reporting on price cutters and a continuous 
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request or dealers and jobbers to report the competitors who did not 
observe the resale prices suggested by the petitioner and a threat to 
refuse sales to dealers so reported on. These practices were offensive 
to the act and warranted the order entered below. Cream of Wheat 
Oo. v. Fed. Trude Oom., 14 Fed. {2d) 40; Q. R. S. :!llusic Oo. v. Fed. 
T1·ade Oomm. 12 Fed. (2d) 730; Moir et al. v. Fed. Trade Oomm., 12 
Fed. (2d) 22; II ills Bros. v. Fed. Trade Oomm., 9 Fed. (2d) 481. 
. It is argued that the order can not stand because one commissioner 

took the testimony in the case to support the complaint and after
wards passed on the effect of it as a member of the Commission; that 
he was not present at the oral argument when the case was submitted. 
It is conceded that briefs were filed. The claim that the statute 
makes the commissioner both the judge and prosecutor has been held 
to be unsubstantial. Sears, Roebuck & Oo. v. Fed. Tmde Oomm., 258 
Fed. 307. The Statute provides (sec. 3, Fed. Trade Comm. Act) that 
the Commission may, by one or more of its members or by such 
examiners as it may designate, prosecute any inquiry n,ecessary to its 
duties in any part of the United States. Section 9 of the Federal 
Trade Commission Act authorizes a member of the Commission to 
sign subpccnas, administer oaths, afl1rmations, summon 'vitnesses, and 
receive evidence. The fact that the commissioner took the evidence 
and made a report without recommendation does not, under the terms 
of the act, disqualify him from participating in the decision nmdered 
by the Commission. • 

It is argued that the order of the Commission should be supple
mented by directing affirmatively what the petitioner may do. But 
the Commission exercises only the administrative function delegated 
by the act. It has no judicial powers. Natl.llarness Manufacturers' 
~ss'n v. Fed. Tmde Oomm., 268 Fed. 705. It has not had delegated to 
1t. the power of review. The order of the Commission is not too indefi
nite for purposes of obedience to its command. Oppenhe·imer, 
Oberndorf & Oo. v. Fed. Trade Oomm., 5 Fed. {2d) 574; Fed. Trade 
Oom. v. Beech-Nut Packing Oo., 2.57 U.S. 441. 

The petition is denied. 

FEDERAL TRADE COMMISSION v. PAUL BALME, TRAD
ING UNDER THE NAME AND STYLE OF B. PAUL 1 

(Circuit Court of Appeals, Second Circuit. January 9, 1928) 

No. 86 

CoURTs KEY-No. 405 (3)-CmcUIT CoURT OF APPEALS Is APPELLATE CouaT, 
REVIEWING DISTRICT COURT'S DECISIONS (26 ST'AT. 820). 

Under Act !\!arch 3, 1891 (26 Stat. 826), t11e Circuit Court of Appeals 
is an appellate court, reviewing decisions of the District Court. 

TR.ADE-1\!ARKS AND TRADEl-NAMES .AND UNFAIR COMPETITION KEY-No. 80%
JORISDICTION OF CIRCUIT COURT OF APPEALS, UNDER FEDERAL TRADE CoM
l.liE!SION AcT, DOES NoT DEPEND ON RANK OF COURT, BUT ON TERMS 01.' 
STATUTE (15 USCA SEC. 41 ET SEQ.). 

1 Reportrd In 23 F. (2d) 61G. The case before tbe Commission ls reported in 4 
l'. T. c. 410, 
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The Federal Trade Commission Act (15 USCA Sec. 41 et ~>eq.) confers 
special statutory jurisdiction on Circuit Court of Appeals, and the extent of 
such jurisdiction and the conditions of its exercise over subjects or persons 
necessarily depends on terms in which jurisdiction is thus coufened, and 
not on rank of court on which it is conferred. 

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEJY-NO. l:i0¥2-
JURISDICTION oF CIRCUIT CoURT oF APPEALS UNDER FEDI:R.A.L TRADE CoM
MISSION ACT 1\lusT llE STRICTLY PURSUED (15 USCA SEC. 41 ET SEQ.). 

Jurisdiction granted to Circuit Court of Appeals by Federal Trade Com· 
mission Act (15 USCA Sec. 41 et seq.) must be strictly pursued. 

TitADEl-l'liARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. !iO%
DECREEl AFFIRMING, MODIFYING, OR SETITING ASIDE FEDEalAL TB.ADE COMMIS• 
SION'S ORDER DEPENDS ON PROOF OF VIOLATION OF LAW, NOT ON VIOLATION OF 
COMMISSION'S ORDER (FEDERAL Tlu.DE COMMISSION ACT, SEO. 5, 15 USCA 
SEO. 45). 

Decree of Circuit Court of Appeals, affirmir::g, modifying, or setting aside 
order of the Federal Trade Commission directing respondent to desist from 
practices constituting unfair competition, in violation of ~'ederal Trade Com· 
mission Act, Sec. 5 (15 USCA Sec. 45), is not dependent on proof of the 
violation of the Commission's order, but on proof of a violation of the law, and 
court must therefore first examine proceeuing before Commission, and de
termine whether there has been a violation of the law, before determining 

• disputed questions of fact as to violation of the order. 

TRADE-MARKS AND TRADE-NAMES AND UNFAIR COMPElTITION KEY-NO. !iO%
POWEit OF CIE.CUIT CoURT OF APPEALS TO MODIFY FEDEIU.L TRADE COMMISSION'S 
ORDER INCLUDES POWER TO CoNFORM On.DE:a IN PoiNT OF LAW TO PLI!lADINGS 
AND FINDINGS (FEDERAL 'l'ItADE COMMISSION ACT, SEO. 5, 15 USCA SEC. 45). 

Power ot Circuit Court of Appeals to modify un order of the Federal Trade 
Commission, under Federal Trade Commission Act, Sec. 5 (15 USCA Sec. 45), 
includes the power to conform an order in point of law to the pleadings and 
findings, and even where court remands, with instructions to mollify in 
accordance with its opinion, the decree continues to be that of the court. 

[616] TaADE-liiARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80%
CmcuiT COURT OF APPEALS 1\IAY CORRECT LAW EuRO& IN FEDE.I1AL TRADE CoM· 
MISSION'& ORDER, ITS JURISDICTION BEING 0JUGINAL, AND COMMISSION BEIXG 
PuREr.Y FACT-~'INDINo Boor (FEDIUIAL TRADE CoMMISSION AcT, SEc. 5, 15 
USCA Sw. 45). 

Jurisdiction of the Circuit Court of Appeals to review an order of the 
Federal Trade Commission under Federal Trade Commission Act, Sec. 5 
(15 USCA Sec. 45), is original, and where the fault in Commission's order is 
1n point of law, court may correct it, but in doing so it recognizes the Com
mission is purely a fact-finding body. 

TRADE-MARKS AND TRADE NAMES AND UNFAIR CoMPETITION KEY-NO. 80%
IT Is Fon. CoURTS, NOT FOR FrnERAL TRADE CoMMISSION, TO DETERMINlil MEAN· 
ING OF " UNFAIR ~1ETHOD OF COMPETITION," WITHIN STATUTE ( ~EoERAL TRADII 
CoMMISSION AcT, SEa. Ci, 15 USCA SEC. 45). 

It f.~ for the courts, not for the Federal Trade Commission, to determine 
as matter of law the meaning of the words "unfair method of competition," 
as used in ~'ederal Trade Commission Act, so as to authorize enforcement ot 
order to cease such practice unuer section 5 of the act (15 USCA Sec. 45). 
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TnAnE-1\fARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80lh
FEDERAL TRADE COMMISSION IS AN ADMINISTRATIVE BonY. 

The Fe<leral Tra<le Commission Is an a<lministrative body. 

TRADE-1\!ART<S .AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80¥:!
FEDERAL T!I.ADE COMMISSION'S FINDING OF FACT RESPEC'IING UNFAffi COMPETI· 
TION, SUI'I'ORTED BY EVIDENCE, IS BI:>!DING ON COURTS (FEDERAL TRADE COM• 
MISSION AcT, SEC. 5, 15 USCA SEC. 45). 

Finding of fact of the Federal Trade Commission that there has been a 
violation of law, justifying an order to cease and desist from unfair methods 
of competition, in violation of Federal Trade Commission Act, Sec. 5 (15 
USCA Sec. 45), having evidence to support it, is conclusive and binding on 
the courts. 

Tli.ADE-1\fARKS AND TRADID-NAMES AND UNFAffi COMPETITION KEY-NO. 70 (1, 2)
PUI!.CHASING PUBLIC SHOULD BE PROTECTED FROM DECEPTION, RESULTING IN 
THEIR SECl"RING ARTICLE WHICH THEY DID NoT INTEND TO PURCHASI!l, OB 
WnEuE ARTICLE Is II!IsnnANDED (FEDERAL TRADE CoMMISSION AcT, SEC. 5, 
15 USCA SEC. 45). 

The purchasing public should be protected from deception by an order of 
the Federal Trade Commission to cease and desist from unfair methods of 
competition, in violation of }j'ederal Trade Commission Act, Sec. 5 (15 USCA 
Src. 45), if that <leception results in their securing an article or product 
which they did not intend to purchase, as well as where an article is 
misbranded. 

TRAJ>E-1\IAll.I{B AND TRADE-NAMES AND UNFAm CoMPETITION KEY-No. 70 (4)
TEsT OF "UNFAIR COMPETITION" IS "\VHETHER NATURAL AND PRODAllLE USE 
OF DECEl'TIVE LABEL CAUSES ORDINARY PURCHASER TO PURCHASE THAT 'WHICH 
liE Dm NoT lNTI!:ND TO BUY (FEDERAL TnADE CoMMissioN AcT, S'Ec. 5, 15 
USCA SEc. 45). 

Test of "unfair competition," authorizing order to desist, under Federal 
Trude Commis;:;ion Act, Sec. 5 ( 15 USC.A. Sec. 45), is whether the natural and 
probable result of the use of a label which is deceptive to ordinary pur
chaser makes him unwittingly, under ordinary conditions, purchase that which 
he did not intend to buy. 

TnADH:-MARKS A:"'D TRADE-NAMES .AND UNFAffi COMPETITIO:<I KEY-No. 75--
" UNFAIR COMPETITION " DEPENDS ON WHETHER THERE IS ACIUAL CONFUSION, 
CAUSED BY SIMULAIIO!'I OF ONE PERSON'S GooDS FOR ANOTHER's, ACTUAL on 
ATTEMP'IIm DECEPTION OR DAMAGES NoT BEING NECESSARY (FEDERAL TRADE 
COMMISSION ACT, SEC, 5, 15 USCA SEC. 45). 

A deliberate effort to deceive is not a necessary element in unfair com
petition, to support an m·der o! Federal Trade Commission to cease and 
desist from such practice, under Federal Trade Commission Act, Sec. 5 ( 15 
USCA Sec. 45) ; nor is 1t necessary, to support such order, to find actual 
deception, or that any competitor of respondent has been damaged, but 
illquiry Is whether there ls actual confusion, brought about by simulation ot 
one pe_rson's goods for those of another. 

TRADID-II:!ARKS AND TBAD)l)-NAMES AND UNFAIR COMPETITION KEY-NO. 70 (3)
UsE OF ARTIFICIAL NAME IN MERCH!•NDISING MANUFACTURER'S l'JwDUCT, 
TROUGH NOT REGISTERED .AS i'RADE-1\lARK, WILL BE PI:OI'ECTED. 
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When an artificial name has been adopted by a manufacturer, and he 
makes use of it in merchaudising his product, such coined word is his 
sole property, and a delibernte use of such nnme, although no attempt has 
been made to register it as a trade-mark, subjects the trespassing com· 
petitor to restraint in its use. 

TBADE-1\lARKS AND TRADE-NAMES AND UNFAIR COMPETITION KEY-No. 68 (1)
FAI.SE AND :MISL:EADING ADVERTISING CoNSTITUTES "UNFAIR CoMPETITION," 
WITH WHICH FEDERAL TRADE CoMMISsioN MAY D:EAL (FEDERAL TRADE CoM· 
MISSION .AcT, SEC. 5, 15 USC.A. SEC. 45). 

False and misleading advertising is a dishonest practice, and amounts to 
unfair competition, of public interest, with which the Federal Trade Commis· 
sion may deal, under Federal Trade Commission .Act, Sec. G (15 USO.A. 
Sec. 45.) 

TRADE-MARKS AND TnAOE-NAMES AND UNFAIR COMPETITION KEY-No. 80%
FEDERAL 1'IUDE CoMMISSION'S PETITION, AND SUPPORTING EVIDENCE, HELD SUFFI· 
CIE!\"T TO REQUIRE RESPONDENT TO .ANSWER CHARGE OF 1\IARKETING HAIR DYE IN 
PACKAGES DECEPTIVELY SIMILAR TO COMPETITOR'S PACKAGE (FEDERAL TRADE 
CoMMISSION .AcT, SEO. 5, 15 USCA SEC. 45). 

Petition by Federal Trade Commission for the enforcement of an order 
directing respondent to cease and desist from unfair methods of competition, 
in violation of Federal Trade Commission .Act, Sec. 5 (15 USC.A. Sec. 45), and 
evidence supporting petition, showing that respondent was marlwting his hair 
dye in p1ckages which so closely resembled in size, shape, color, and printed 
matter the packages of a competitor as to deceive purchasing public under 
ord:nary conditions, held sufficient to require respondent to answer the 
charge, In view o! the previous contusion, claim of which was apparently 
acquiesced in by respondent's complying with portion of order to cease 
and desist. 

[617] TRADE-MARKS AND TRADE-NAMES AND UNFAIR CoMPETITION KEY-No. 80%
.A.FFIDAVITS SUPPORTING FEDERAL TRADE COMMISSION'S PETITION FOR ENFORCE· 
MENT OF OnDER TO CEASE UNFAIR COMPETITION CANNOT BE CoNSIDERED, AND 
'VILL BE STI\ICKEN FROM RECOllD (FEDERAL TRADE COMMISSION .ACT, SEC. 5, 
15 USCA SEc. 45). 

Affidavits submitted to support petition by Federal Trade Commission for 
enforcement of an order directing respondent to cease and desist from cer· 
tain practices found by tlle Commission to constitute unfair competition, in 
violation of Federal Trade Commission .Act, Sec. 5 (15 USCA Sec. 45), will 
be stricken from the record, silJce Circuit Court of .Appeals is not authorized 
to consider them under tlJC statute. 

(The syllabus is taken from 23 F (2d) 615) 

Petition by the Federal Trade Commission for the enforcement of 
an order entered against Paul llalme, trading under the name and 
style of D. Paul, which order directed him to cease and desist from 
certain practices found by the Commission to constitute unfair 
methods of competition, in violation of section 5 of the Federal 
Tratle Commission Act ( 15 USCA Sec. 4o), affirmed, and question 
of present violation referred to Commission, with directions. 
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Bayard T. llainer, chief counsel, Federal Trade Commission, 
Adrien J?. Busick, assistant chief counsel, G. Edwin Rowland and 
J arnes lV. Niclwl, all of Washington, D. C., .for petitioner. 

lJ!unn, Anderson & Munn, of New York City (T. []art Anderson 
and Charles A. Morton, both of New York City, of counsel), for 
respondent. 

Defore MANToN, L. HAND, and SwAN, Circuit Judges. 
[617] 
MANToN, Circuit Judge: 
The Federal Trade Commission issued an order against the re· 

spondent directing him to cease and desist from certain practices 
found by it to constitute methods of unfair competition in violation 
of section 5 of the act (38 Stat. 717). The order directed the re· 
spondent to cease and desist (1) from using the coined word" Oreal" 
e1ther standinO' alone or in connection with any prefix thereto as a 
trade name or "'descriptive name for a henna ha1r dye when sold and 
distributed in interstate commerce; (2) from using the same word 
'!J.pon the containers in which the hair dye is sold or distributed in 
Interstate commerce; (3) from using the coined word in advertising, 
either circular, newspaper or magazine; ( 4) from using on the con· 
tainer in whicli the henna hair dye is sold or distributed in interstate 
commerce, the French words " la plante merveilleuse " or on any 
labels or circular or newspaper or magazine advertising henna hair 
dye in such a way as to confuse respondent's product with any com. 
P~tin.g prod~ct; ( 5) " From putting up the henna hair dye, sold and 
d1~tnbuted m mterstate commerce, by the respondent, m any con
tl!-mer so similar in color and general appearance of lettering or de· 
y1ee with that of a competitor as to confuse and mislead the public 
Into believing that the henna hair dye of the respondent is one and 
the same as that of its competitor"; and (6) from using, either on 
the: label of the container m which the henna hair dye is packed 
or In advertising, false or descriptive words or phrases such as" New 
French discovery", or " The only harmless coloring in the world", 
?r phrase or phrases of similar import, when sold or distributed in 
Interstate commerce. 

;After the order of the Commission was made, the respondent com
plied with its prohibitions except as to the fifth section. It is for this 
ref1:1sal to comply that the Commission has petitioned this court 
askmg for nn order of enforcement. 

It bases its application under section 5 of the uct which provides: 
If such person, partnership, or corporation fails or neglects to obey such 

Order of the Commission while the same is in effect, the Commission may apply 
to the circuit court of appeals of the United States within any circuit where the 
:method of competition in question was used or where such person, partnership, 
or corporation resides or carries on business, for the enforcement of its order, 
rnd shall certif)' and file with its application a transcript of the entire record 
n the proceedings, including all the testimony taken and the report and order 

ot the Commission. Upon such filing of the application and transcript the 
court shall cause notice thereof to be served upon such person, partnership, or 
corporation, and thereupon shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon 
the pleadings, testimony, and proceedings set forth in such transcript a decree 
ritlir~lng, modifying, or setting aside the order of the Commission. The 

bendmgs of the Commission as to the facts, if supported by testimony, shall 
conclusive. 
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The same section gives the right of review to a respondent affected 
by an order to cease and desist who seeks a modification or reversal 
or a setting "aSide of the order.[618] The statute in addition to con
fe;ring jurisdi~tion upon the Circuit C~>U~t of Appeals to ~n~or~e, .set 
aside and modify orders of the Commisswn, makes such JUrisdiCtiOn 
exclusive and requires precedence over other cases pending so that 
causes may be expedited. 

The Circuit Court of Appeals is an appellate Gourt reviewing 
decisions of the District Court. U. S. v . .Mayer, 235 U. S. 55; 26 
Stat. 826. The Federal Trade Commission Act confers special statu
tory jurisdiction and the extent of such jurisdiction and the condi
tions of its exercise over subjects or persons must necessarily depend 
upon the terms in which the jurisdiction is thus conferred. It does 
not depend u:pon the rank of the court upon which it is conferred. 
It must be stnctly pursued because the court does possess juriscliction 
over other subjects or persons more extended and general. Galpin v. 
Page, 85 U.S. 350; Chamber of Comnwrce of Minneapolis v. Federal 
Trade Commission, 280 Fed. 45. The exercise of such power con
ferred is to make and enter upon the pleadings, testimony and J?ro
ceedings set forth in the transcript of record, a decree affirmmg, 
modifying or setting aside the order of the Commission, and is not 
dependent upon proof of the violation of the Commission's order, 
but upon proof of a violation of the law. The statute grants juris
diction of the proceeding and of the question determined therein. 
The proceeding comprises (a) the complaint of the Commission; 
(b) the testimony taken; (c) the report by the Commission in which 
shall be stated the findin~s as to the facts, and (d) the order to cease 
and desist. It thus will be seen that the proceeillng does not contain 
any evidence with respect to a violation by the respondent of the 
Commission's order but only with respect to respondent's original 
violation of the law; that is, as it engaged in the use of unfair 
methods of competition in interstate commerce. Therefore, the pri
mary question presented to us is whether the Commission's determi
nation on this point was correctly reached. It is not conceivable that 
the court would take jurisdiction of the proceeding on the Commis
sion's petition for the enforcement of the order, without first holding 
that the Commission's order was valid and enforceable. It would 
not dismiss the petition for want of proof of a violation thereof 
until it had first found a valid order to be violated. The act pro
vides that "the court shall have the same jurisdiction to affirm, set 
aside or modify the order of the Commission as in the case of an 
application by the Commission for the enforcement of its order." 

Manifestly, it is very apparent that the question of violation of 
the Commission's order would not be involved until a valid order was 
recognized by this court after having acquired jurisdiction. There
fore, we must first examine the proceeding before the Commission and 
determine whether there has been a violation of the law. Until then, 
no good purpose can be served for determining disputed questions 
of fact as to a violation of the order. The statute does not impose 
any penalty for violation of the Commission's order and the order is 
not binding until vitalized by the power of this court to punish for 
contempt when the court shall have entered a decree affirming the 
order and commanding permanent obedience thereto, and it is not 
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until the Commission presents a case of justifying the charge of vio
lation that action will be taken to punish. It is then, and not until 
then, that the question of fact as to violation of order becomes a 
proper issue to be determined by the court. 

The filing of an answer or the receipt of affidavits disputing the 
alleged violation of the order is of no importance until the order to 
cease and desist has received confirmation by the Circuit Court o£ 
Appeals. When confirmed, the order then entered is identical with 
the one entered by the Commission unless, for good reasons, there 
should be a modification required. Q. R. S. llfusia Co. v. Federtil 
Trade Commission, 12 Fed. (2d) 730. 

The power to modify the order of the Commission is given bv 
statute and includes the power to conform an order in point of la\v 
to the pleadings and findings. Federal Trade Commission v. Beech
Nut Pacl~ing Co., 257 U. S. 441; L. B. Silver Co. v. Federal Trade 
Commission, 28!) Fed. 985; Sears, Roebuck & Co. v. Federal Trade 
Commission, 258 Fed. 307. Even where the court may remand with 
instructions to modify in accordance with its opinion, the decree con
tinues to be that of the court. L. B. Silver Co. v. Federal Trade Com
mission, 292 Fed. 753. But under the act, the jurisdiction o£ the 
court is original. Butterick Co. v. Federal Trade Commission, 4 Fed. 
(2d) 910. Where the fault in the Commission's [619] order is in 
point of law, the court may correct it but in doing so it recognizes 
that the Commission is purely a fact-finding body. 

The words ."unfair method of competition" are not defined by 
the statute and their exact meaning is in dispute. It is for the 
courts, not the Commission, to determine as a matter of law what 
they include. Federal Trade Commission v. Gratz, 253 U. S. 421. 
The Commission is an administrative body. Federal Trade Commis
sion v. Eastman [{odak Co., 47 Sup. Ct. 688, decided :May 31, 1D2V 
Therefore our first inquiry is to determine whether, on the facts 

· found as supported by the evidence, there has been a violation of 
the law, and the finding of fact by the Commission having evidence 
to support it, is conclusive and binding upon the courts. Federal 
Trade Oomrnisslon v. Curtis Publishing Oo., 2GO U.S. 568; Ilarriet 
llubbard Ayer v. Federal Trade Com11d.~sion, 15 Fed. (2d) 274. 

L'Oreal Henne is a mark or name of a hair dye originally imported 
from France, but later manufactured in this country, and it is 
claimed that the respondent simulated the dress of this product anJ 
!lame as prepared for the market. It was manufactured and sold 
lD France in 1900 by a concern known as the Sorifte Francaise de 
Taintures Inoffensives pour Cheveux, which in English means the 
¥rench Company of Inoffensive Hair Dyes. Pulverized henna is 
1ts basic ingredient. It is obtained from an Asiatic thorny tree or 
shrub and its leaves are reddish orange in color. Henne is the French 
for the English Henna. L'Oreal Henne was imported, packed in 
blue tin boxes, 31fs inches in height and 2~~ inches in width and 

b
when subsequently manufactured in this country it was packed in 
l~e pastehourd boxes of approximately the same size. The Com

mlssion placed importance upon the simulation of the package as 
1 2H U. S. 619; see ante, p. GG!l. 

65133°-30-VOL 11--47 
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practiced by the respondent, as well as a similarity in dress between 
the containers in which a competitor sold L'Oreal Henne, and the 
respondent his product D'Oreal Henna. 

There is testimony that when first imported there were no henna 
hair dyes on sale in this country. A competitor of respondent, one 
Lebeau, commenced this importation and continued until nearly 1918, 
first shipping in the small blue tin cans and later importing it in 
bulk and reducing it to packages of from ten to fifteen pounds and 
also into individual cans and cardboard boxes which were manufac
tured here. The product was advertised extensively and his impor
tations increased steadily, but not in large volume. He sold to whole
salers and in interstate commerce. On January 2, 1918, he procured 
a contract to sell this product for a period of ten years. By it he was 
granted the right to manufacture L'Oreal Henne and obtained the 
right to use the trademark L'Oreal and all the formulre, processes 
and secrets for the manufacture of the product in the United States, 
Canada and Mexico. He made his product in this country under the 
formulm as employed in the imported goods. The labels used were 
" exactly the same." 

After the respondent entered the business, he closely simulated the 
name and dress of Lebeau's product of L'Oreal Henne which re
~;:ulted in confusion among the trade and the buying public. Henna 
D'Oreal was placed upon the market in June, 1915. He traded 
under the name of B. Paul, followin~ a practice said to be common 
in this trade, of using the given name m place of the surname. There 
iR te.stimony that the formulre of respondent's product is the same 
as the :formulre of L'Oreal Henne. It was placed in wooden boxes 
with dark blue labels and white markings. Later it was sold in tin 
boxes with the same color scheme, the containers bein~ one-sixteenth 
of an inch hi~her and one-eighth of an inch more m width than 
L'Oreal Henne. Respondent advertised extensively and his business 
grew and much of his product was sold in interstate commerce. The 
charge of the Commission's complaint is that the respondent was 
marketing his product in packages which so closely resembled, in 
size, shape, color and printed matter thereon, the general appearance 
of the packap;es of L'Oreal Henne, that the similarity was calculated 
to and did deceive the purchasing public under the ordinary condi
tions which prevail in the usual course of retail trade, and that pur
chasers were induced by such similarity of the packages to buy re
spondent'.s product upon the mistaken belief that it was L'Oreal 
Henne. 

The Commission has made a findin~ of fact which supports this 
charge of the complaint. There is evidence to support the finding 
as to the shape, size, color and :()rinted matter on the packages. The 
containers were about the same m material and size. The respondent 
adopted the same color scheme. His explanations as to why he did 
so were found unsatisfactory to the Commission. He explained his 
change of lettering. But a comparison of the respective containers, 
with such change, shows the colors of the [620] letters were exactl_v 
the same and when considered with the size and style of the lettering 
and the names of the two preparations, the most conspicuous words 
on the face of each case are almost identical. Doth are shaded in 
white and the resemblance is most striking. They both use the 
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words, "La plante merveilleuse ", which in English means, "The 
marvelous plant", and the French words, "Recoloration Naturelle 
Des Cheveux:', which in English means natural recoloration of hair. 
Respondent's Henna D'Oreal combined the words and in English 
reads, "Nature's Hair Restorer"; then follows the name of the manu
facturer and the place of manufacture. But the words are in the 
same relative position upon the can. 

The Commis.sion found he carried on the deception by adding the 
French phrase, "La plante merveilleuse", which was not translated 
into English. It said that the French phrase was in the exact rela
tive posrtion on respondent's can as it was on the L'Oreal Henne 
can, and that this was done designedly. On the top of the can of 
L'Oreal Henne i.s a picture of a woman's head and flowing hair, 
although dissimilar in appearance, the phrase Henna D'Oreal over 
it and the Engli;;h words, "Nature's Hair Regenerator" under it. 
The wording on the top of respondent's can is white with a dark 
blue background, a simulation as to color of the lettering on the top 
of the L'Oreal Henne can. Upon each can, pasted around the top 
for the purpose of sealing it, is a band of paper with printed matter 
thereon. On the L'Oreal Henne can the trade name is used and 
under it the word$ "Dark Chestnut " with the French equivalent, 
" Chatain Fonce". Turning the can, are found the words, "La 
plante mervP-meuse " and the words, " Dande de surete ". Respond
ent has printed the words "Henna D'Oreal " and "Light Auburn" 
and on turning the can, the words " La p1ante merveilleuse " and 
"Guarantee Seal", the latter being the English equivalent of the 
French "Bande de surete ". 

It thus appears that the respondant has copied the color of the can, 
the arrangement of the words on the face thereof, the woman's head 
on the top, the paper band around the can and placed them in the 
same position as the L'Oreal can and has adopted the English of the 
French words used in the manufacture of L'Oreal Henne. There 
is a findin(J' that it was difficult to tell the difference and that there 
was confu~ion among the purchasing public. The unsatisfactory 
explanation given by the respondent of the choice of his trade name, 
considered with his previous experience in connection with his 
brother's business and the suggestion then of using the name respond
ent now uses, to which his brother objected, was a clear indicatiOn of 
a rlesign and intent to use the name Henna D'Oreal with a view of 
capturing the trade flowing from the advertising a~d .marketing of 
L'Oreal Henne. Witnesses called before the Comm1sswn supported 
the finding that there was in fact confusion. 

It also appears that respondent's advertising is misleadin(J' and 
false in character. Such advertising referred to a "new F"i-ench 
discovery," "the only harmless coloring in the world," "trade mark 
registered"; when in fact it was not, and "copyrighted in 1918," 
when in fact it was not. 

There is here presented the question of whether the public interest 
is concerned which would warrant the Federal Trade Commission 
prohibiting this res~ondent from competing in trade in this unfair 
manner which strikmgly affects his competitors. Is it of sufficient 
public interest to warrant the Federal Trade Commission in issuina 
1ts cease and desist order~ The purchasing public should be pro~ 
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tected from deception if that deception results in their securing an 
article or product which they did not intend to purchase as well as 
where an article is misbranded. Federal Trade Commission v. Win
sted Hosiery Co., 258 U. S. 483; floyal Balci11{} PoU'der Co. v. Fed
eral Trade Commission, 281 Fed. 744. The test of unfair competition 
is whether the natural and probable result of the use by a respondent 
of a label which is deceptive to the ordinary purchaser makes him 
unwittingly, under ordinary conditions, purchase that which he did 
not intend to buy. Notaseme Jiosiery Co. v. Straus, 201 Fed. 99. 

We said in Oaron Corporation v. Vivaudou, Inc., 4 Fed. (2d) 995: 
While the plaintiff has no right to a monopoly in the use of the word, the 

color, or the ornament, simpliciter, when it becomes an element in a manifold 
likely to divert from him his customers, the law will prevent its use. 

· There we pointed out that color may be effective as a means of 
fraud when used as an element in a dress otherwise shown to be 
fraudulent. 

And in Florence Manufacturing Co. v. J. C. DoU'd & Co., 178 Fed. 
73 we said: 

The law is not made for the protection of experts but for the public-that 
vast multitude which includes the' ignorant, the unthinking, and the credulous, 
who, in[621]mnk!ng purchases, do not stop to analyze, but are governed by 
appearances and general impressions. 

Nims on The LaU' of Unfair Competition and Trade Marks (2d 
Ed. Sec. 117) says: 

The question is not whether two articles are readily distinguishable when 
set sitle by side but whether the general impression made by defendant's article 
upon the eye of a Cllsual purchaser who is unsuspicious and off his guard is 
such as to be likely to result in his confounding it with the original article. 

The inquiry is whether there is actual confusion, which is brought 
about by the simulation of one person's goods for those of another. 
A deliberate effort to deceive is not a necessary element in unfair 
competition. 1'/mm Co. v. Dickinson, 245 Fed. 609; Trappey v. 
Mcilhenny Co., 281 Fed. 23. Nor is it necessary to support the order 
below to find actual deception or that any competitor of the respond
ent has been damaged. Charles JJ.roadU'ay Rouss, Inc. v. 1Vincheste1' 
Co., 300 Fed. 706; Rice & Ilutchins, Inc. v. Vera Shoe Co., Inc., 
200 Fed. 124; Sears, Roebuck & Co. v. Federal Tmde Commission, 
258 Fed. 307. 

L'Oreal is not a descriptive name of the product. When an 
artificial name has been adopted by a manufacturer and he makes. 
use of it in merchandising his product, such coined word is his sole 
property (Nims-The Law of Unfair Competition and Trade Marks, 
2d Ed. Sec. 52) and a deliberate use of such name, although no 
attempt has been made to register it as a trade mark, subjects the 
trespassing competito1· to restraint in its use. G. & C. Merriam Co. 
v. Saalfield, 198 Fed. 3G9; Ilygeia Distilled Water Co. v. Consolidated 
Ice Co., 151 Fed. 10; Nims-The Law of Unfair Competition and 
Trade Marks (2d Ed. Sec. 53). False and misleading advertising is a 
dishonest practice and amounts to unfair competition of public inter
est with which the Federal Trade Commission may deal. Royal 
Baking PoU'der Co. v. Federal Trade Commission, supra. 

The respondent argues that section 5 of the Federal Trade Commis
sion Act is unconstitutional (a) because it fails to define any standard 
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of conduct for the guidance of the Commission; (b) because it is 
penal and fails to define elements of the offense; and (c) because it 
authorizes an administrative body to legislate judicially-operative 
ex post facto. Section 5 has so often been considered and held to be 
constitutional by the courts that it is not necessary now to consider 
these objections to its constitutionality. 

It is conceded by the Federal Trade Commission that sections 1, 2 
3, 4, and G of the order have been complied with but it is charged that 
the respondent is now violating section 5. The respondent is now 
selling its product in a can of the same size with a blue background 
and labeled "ll. Paul's Henna" with a strip of paper as a sealina 
band and with the picture of a woman with flowing hair on the toP, 
It is simnar in color and general appearance to the lettering on the 
container used in marketing L'Oreal Henne. The reading matter 
diil"ers, but the Comroission says that it is a device used to confuse 
and mislead the public into believing that the henna hair dye of the 

·respondent is one and the same as that of its competitor. The peti-
tion submitted on this application for enforcement points out the 
similarity of dress of the goods as to color, shape and size. The 
shape and size of the can are the same as those used and associated 
with the name L'Oreal Henne. It sets forth confusion among pur
chasers and among the sales force of establishments using the product. 

In view of the previous confusion, the claim of which seems to have 
been acquiesced in by the respondent's conduct in complying with the 
order to cease and desist, and the charge made in the present peti
tion, we think there is sufficient substance therein to require the re
spondent to answer the charge, which he will do within ten days 
from the date of the entry of the mandate herein, after which the 
Federal Trade Commission will take proof for and against the charrre 
made in the present petition and report to the court its findings ~s 
to tl~e facts a_nd as t9 w~ether th~re is con~u.sion. caused to. the pur
ehasmg pubhc constitutmg unfa1r competltwn m trade, m which 
the public has an interest. The affidavits submitted to support the 
petition, we hold, should be stricken from the record because we are 
unauthorized to consider them under the statute. 

The order of the Federal Trade Commission adjudging the re
spondent guilty of unfair competition is affirmed; the question of 
the present violation of section 5 for which enforcement is asked by 
the petition to this court is referred to the Federal Trade Commission 
with opportunity for the respondent to answer and submit proof, 
and with directions to the Commission to report its conclusions to this 
court. 

Ordered accordingly. 

[622] L. HAND, Circuit Judge (concurring): 
I think that we have no jurisdiction to review the Commission's 

order until we have decided that the respondent has disobeyed it. 
Section 5 of the act says that "if such person * * * neglects to 
obey such order * * * the Commission may apply to the Circuit 
Court of Appeals." That is not to say that the Commission may 
~o apply if they merely allege that the respondent has disobeyed; 
1t is the fact, not their assertion, which conditions our jurisdiction. 
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Such at least is the form of the act and such the decision of the 
Seventh Circuit, Fed. Trade Oom. v. Standard Education Soe., 14 
Jl'cd. (2) 947. 

The answer is that we can not· decide that question because sec
tion five confines our inquiry to the proceedings before the Commis
sion up to the entry of its order, and that the respondent's disobedi
ence necessarily occurred theretofore [thereafterl. In the first place, 
if the fact is a condition on our jurisdiction we have inherent power, 
like any other court, to decide it, else we could not act at all. In 
the second, we must decide it at some time anyway, and I can per
ceive no greater express power to act after the order has been held 
valid than before. 'V e are assuming a power in either event not 
conferred on us in words. 

Passing the form and turning to convenience I can not see that 
it is more awkward in practice to determine disobedience before val
idity than validity before disobedience. It is quite true that we run 
the chance of wasting our time either way, for we can not decide· 
everything at once, but it is fairer, I think, to take up the issue of 
disobedience first. If the respondent has in fact obeyed the order, 
why should he be vexed with the suit at all~ Presumably the ques
tion is of little moment to him. Only after his protestation of 
compliance has been shown to be untrue ought he to be called on 
to dispute the order. At least so it seems to me. The order has 
no sanction in any case and we are not to confuse the case with a 
contempt which presupposes some coercive power already exercised. 

Therefore I think that all we should do is to enter the order of 
reference which we propose, and in which I concur. However, on 
the point of jurisdiction I am overruled, and, as in fact I agree that 
the order is valid, I concur also in our finding that it is, as well as 
in the court's opinion so holding. 



APPENDIX III 

RULES OF PRACTICE BEFORE THE COMMISSION 

I. SESSIONS 

The principal office of the Commission at Washington, Prtnclpntomce. 

D. C., is open each business day from 9 a.m. to 4.30 p.m. 
The Commission may meet and exercise all its powers at Commission 

may exercise 
any other place, and may, by one or more of its members, power elsewhere. 

or by such examiners as it may .designate, prosecute any 
inquiry necessary to its duties in any part of the United 
States. 

Sessions of the Commission for hearing contested pro-d nedartngs u or-
ere . 

ceedings will be held as ordered by the Commission. 
Sessions of the Commission for the purpose of makinO' Sessions ror or-

,... ders and other 
orders and for the transaction of other business, unless business. 

otherwise ordered, will be held at the office of the Com-
mission at Washington, D. C., on each business day at 
10.30 a. m. Three members of the Commission shall Quorurn. 

constitute a quorum for the transaction of business. 
All orders of the Commission shall be signed by the b Orders signed 

y secretary. 
secretary. 

II. COMPLAINTS 

Any person, partnership, corporation, or association Who may uk 

I h C 
. . . . d' ooruplalut. may app y to t e omrrusswn to mst1tute a procee mg 

in respect to any violation of law over which the Com
mission has jurisdiction. 

Such application shall be in writing, signed by or in Ftiorm or appll· ca on. 
behalf of the applicant, and shall contain a short and 
simple statement of the facts constituting the alleged 
violation of law and the name and address of the appli
cant and of the party complained of. 

The Commission shall investigate the matters com- t ?om minion 

I . d f . h ]' . d 'f . . . o nvestigate. p ame o m sue app ICatton, an 1 upon mvest1gatwn 
the Commission shall have reason to believe that there 
is a violation of law over which the Commi-;sion has 
jurisdiction, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to 
the interest of the public, the Commis-;ion shall issue and Is~uance and 

, , serv1ce of com· 
serve upon the party complamed of a complamt stating plaint. 

its charges and containing a notice of a hearing upon a 
day and at a place therein fixed, at least 40 days after the 
service of said complaint. 

729 
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III. ANSWERS 

ro:'~~~e:,nowed (1) In case of desire to contest the proceeding the re
spondent shall, within such time as the Commission shall 
allow (not less than 30 days from the service of the com
plaint), file with the Commission an answer to the com-

J'ormoranswer. plaint. Such answer shall contain a short and simple 
statement of the facts which constitute the ground of 
defense. Respondent shall specifically admit or deny or 
explain each of the facts alleged in the complaint, unless 
respondent is without knowledge, in which case respond
ent shall so state, such statement operating as a denial. 

a l"aaJOt1tre totl deny Any allegation of the complaint not specifically denied ny ega on. 
in the answer, unless respondent shall state in the answer 
that respondent is without knowledge, shall be deemed 
to be admitted to be true and may be so found by the 
Commission. 

de~~~~y~n~:i~! (2) In case respondent desires to waive hearing on the 
bearl1Ji. charges set forth in the complaint and not to contest the 

proceeding, the answer may consist of a statement that 
respondent refrains from contesting the proceeding or 
that respondent consents that the Commission may 
make, enter, and serve upon respondent an order to cease 

· and desist from the violations of the law alleged in the 
complaint, or that respondent admits all the allegations 
of the complaint to be true. Any such answer shall be 
deemed to be an admission of all the allegations of the 
complaint and to authorize the Commission to find such 
allegations to be true. 

sw~~~Iure to an- (3) Failure of the respondent to appear or to file answer 
within the time as above provided for shall be deemed to 
be an admission of all allegations of the complaint and to 
authorize the Commission to find them to be true and to 
waive _hearing on the charges set forth in the complaint. 

N:nmbert or (4) Three copies of answers must be furnished. All 
eop1es; s1gna ure; b , d . , k b d . , •to. answers must e s1gne m m · y the respon ent or by h1s 

duly authorized attorney and 'must show the office and 
post office address of the signer. All answers must be 
typewritten or printed. If typewritten, they must be on 
paper not more than 872 inches wide and not more than 
11 inches long. If printed, they must be on paper 8 
inches wide by 1072 inches long. 

IV. SERVICE 

Complaints, orders, and other processes of the Com
mission may be served by anyone duly authorized by the 
Commission, either (a) by delivering a copy thE~reof to 
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~he person to be served, or to a member of the partner- Personal, or 

ship to be served, or to the president, secretary, or other 
executive officer, or a director of the corporation or 
association to be served; or (b) by leaving a copy thereof orByleavingoop;v 

at the principal office or place of business of such person, 
partnership, corporation, or association; or (c) by ~I registered 

registering and mailing a copy thereof addressed to such ma
1 

• 

person, partnership, corporation, or association at his 
or its principnl office or place of business. The verified ReLura. 

return by the person so serving said complaint, order, 
or other process, setting forth the manner of said service, 
shall be proof of the same, and the return post-office 
receipt for said complaint, order, or other process, regis-
tered and mailed, as aforesaid, shall be proof of the service 
of the same. 

V. INTERVENTION 

Any person, partnership, corporation, or association ca~~~~ ot applt

desiring to intervene in a contested proceeding shall make 
application in writing, setting out the grounds on which 
he or it claims to be interested. The Commission m~y, 
by order, permit intervention by counsel or in person to ctPermltted b;v 

or er. 
such extent and upon such terms as it shall deem just. 

Applications to intervene must be on one side of the Biz~ or paper, 
. . mA.rgm, etc., usea 

paper only, on paper not more than 8.% mches wide and on application. 

not more than 11 inches long, and weighing not less 
than 16 pounds to the ream, folio base, 17 by 22 inches, 
with left-hand margin not less than 1,% inches wide, or 
they may be printed in 10 or 12 point type on good un-
glazed paper 8 inches wide by 10,% inches long, with 
inside margins not less than 1 inch wide. 

VI. CONTINUANCES AND EXTENSIONS OF TIME 

Continuances and extensions of time will be granted ern dfBcretton ef 
om mission. 

at the discretion of the Commission. · 

VII. WITNESSES AND SUBPffiNAS 

Witnesses shall be examined orally, except that for d~xa'!I1 Ina~!on or many or ... 
good and exceptional cause for departing from the gen-
eral rule the Commission may permit their tesitmony to 
be taken by deposition. 

Subprenas requiring the attendance of witnesses from 
1
S
1
ubpamas tor 

w nesset. 
any place in the United States at any designated place 
of hearing may be issued by any member of the Com· 
mission. 
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grsoudhg~y: f~~ Subpcenas for the production of documentary evidence 
d~~~:entaryevl- (unless directed to issue by a commissioner upon his own 

motion) will issue 9nly upon application in writing, 
which must be verified and must specify, as near as may 
be, the documents desired and the facts to be proved by 
them. 

an":i~N::;,. fees Witnesses summoned before the Commission shall be 
paid the same fees and mileage that are paid witnesses in 
the courts of the United States, and witnesses whose 
depositions are taken, and the persons taking the same, 
shall severally be entitled to the same fees as are paid 
for like services in the courts of the United States. Wit
ness fees and mileage shall be paid by the party at whose 
instance the witnesses appear. 

VIII. TIME FOR TAKING TESTIMONY 

Enmlnnt!on or Upon the J. oinin(J' of issue in a proceedin(J' by the Com-'IO!tnesSP.s to pro- o o 

~~~tlc'::'bt!~t 85 mission the examination of witnesses therein shall pro
ceed with all reasonable diligence and with the least 

1101~oticuo coun- pt.ncticable delay. Not less than five days' notice shall 
be given by the Commission to counsel or parties of the 
time and place of examination of witnesses before tho 
Commission, a commissioner, or an examiner. 

IX. ODJECTIONS TO EVIDENCE 

!
Tob8tnte groundl ObJ' ections to the evidence before the Commission, a. 

o o )ecuon, etc, 
commissioner, or an examiner shall, in any proceeding, 
be in short form, stating the grounds of objections relied 
upon, and no transcript filed shall include argument or 
debate. 

X. MOTIONS 

To brfet!y •t~te A motion in a proceeding by the Commission shall 
nature of orcer 
applied for, etc. briefly state the nature of the order applied for, and nll 

affidavits, records, and other papers upon which the same 
is founded, except such as have been previously filed or 
served in the same proceeding, shall be filed with such 
motion and plainly referred to therein. 

XI. HEARINGS ON INVESTIGATIONS 

B:r s!n~tle com- When a matter for investigation is referred to a single 
Dlfuloner. 

commissioner for examination or report, such commis-
sioner may conduct or hold conferences or hearings 
thereon, either alone or with other commissioners who 
may sit with him, and reasonable notice of the time and 
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place of such hearings shall be given to parties in interest 
and posted. 

The general counsel or one of his assistants, or such 
1
0enerai .coun-se or ll!l!tstnnt 

other attorney as shall be designated by the Commission, !0 conduct hear-
lllJl. 

shall attend and conduct such hearings, and such hearings 
may, in the discretion of the commissioner holding same, 
be public. 

XII. HEARINGS BEFORE EXAMINERS 

When issue in the case is set for trial it shall be re-t Ek xtsmt_fner to 
B ·e CS IDJODV. 

£erred to an examiner for the taking of testimony. It · 
shall be the duty of the examiner to complete the taking 
of testimony with all due dispatch, and he shall set the 
day and hour to which the taking of testimony may from 
time to time be adJ' ourned. The taking of the testimony Teotlmony to be . completed within 
both for the Commisswn and the respondent shall be a, o days except . . . . or good C&Uii. 

completed Withm 30 days after the hegmnmg of the same 
unless, for good cause shown, the Commission shall ex-
tend the time. The examiner shall, within 10 days after EJBmlner to 

' h h' . make and serv• the receipt of t e stenograp IC report of the testimony propr.~ct nndlnga 
, h f . I and order. 

make his report on t e acts, and shall forthwith serve 
copy of the same on the parties or their attorneys, who, 
within 10 days after the receipt of same, shall file in 
writing their exceptions, if any, and said exceptions shall Exception• bJ' 

'f h ' 1 t t f h parties. spec1 y t e partiCu ar par or par s o t e report to which 
exception is made, and said exceptions shall include any 
additional facts which either party may think proper. 
Seven copies of exceptions shall be filed for the use of the 
Commission. Citations to the record shall be made in Brlersandargu-

. Wh . mMt on exceP-
support of such exceptiOns. ere bnefs are filed, the ttons. 
same shall contain a copy of such exceptions. Argument 
on the exceptions, if exceptions be filed, shall be had at 
the final argument on the merits. 

When, in the opinion of the trial examiner engaged in de~x~:i~~~ ~~~: 
talri'ng testimony in any formal proceedina- the size of cu.mstanrea tore-

~ ol cetve !rom each 
the transcript or complication or importance of the issues ~i.i'~o~te~~~~; ~~ 
involved warrants it he may of his own motion or at thetertestlmonyand 1 before hle report. 
request of counsel at the close of the taking of testimony 
announce to the attorneys for the respondent and for the 
Commission that the examiner will receive at any time 
bifore he has completed the drawing of the ''Trial Ex
aminer's Report upon the Facts" a statement in writing 
(olle for either side) in terse outline setting forth the 
contentions of each as to the facts proved in the pro
ceeding. 
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These statements are not to be exchanged between 
counsel and are not to be argued before the trial ex
aminer. 

Time allo'!"· Any tentative draft of findin(J' or findin(J's submitted 
e.nre lor eubmls· . "' "' 
eion or tentative by either side shall be submitted within 10 days after 
tlndlnga. 

the closing of the taking of testimony and not later, 
which time shall not be extended. 

XIII. DEPOSITIONS IN CONTESTED PROCEI:DINGS 

com m lsslon The Commission may order testimony to be taken by 
may order. 

deposition in a contested proceeding. · 
ao:~:?~~[eg~r- Depo8itions may be taken before any person desigJated 

by the Commission and having power to administer oaths. 
AP!>Hcationsror Any party desirinO' to take the deposition of a witness dcpositiODI, o 

shall make application in writing, setting out the rca-
sons why such deposition should be taken, and stating the 
time when, the place where, and the name and post-office 
address of the person before whom it is desired the depo
sition be taken, the name and post-office address of the 
witness, and the subject matter or matters concerning 
which the witness is expected to testify. If good cause 
be shown, the Commission will make and serve upon the 
parties, or their attorneys, an order wherein the Com
mission shall name the witness whose deposition is to be 
taken and specify the time when, the place where, and 
the person before whom the witness is to testify, but such 
time and place, and the person before whom the deposi
tion is to be taken, so specified in the Commission's order, 
may or may not be the same as those named in said 
application to the Commission . 

.,J::~t~.mony of The testimony of the witness shall be reduced to writ
ing by the officer before whom the deposition is taken, 
or under his direction, after which the deposition shall 
be subscribed by the witnes'3 and certified in usual form 

Deposition to by the officer. After the deposition has been so certified 
be forwarded. 

it shall, together with a copy thereof made by such officer 
or under his direction, be forwarded by such officer under 
seal in an envelope addressed to the Commission at its 
office in Washington, D. C. Upon receipt of the deposi-

c~p~ 1o J~~~~~: tion and copy the Commission shall file in the record in 
~~;.or his attar· said proceeding such deposition and forward the copy 

to the defendant or the defendant's attorney. 
et:.tze of paper, Such depositions shall be typewritten on one side only· 

of the paper, which shall be not more than 831 inches. 
wide and not more than 11 inches long and weighing not, 
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less than 16 pounds to the ream, folio base, 17 by 22 
inches, with left-hand margin not less than 1 Y:i inches 
wide. · 

No deposition shall be taken except after at least 6 Nou:-.e. 
days' notice to the parties, and where the deposition is 
taken in a foreign country such notice shall be at least 
15 days. 

No deposition shall be taken either before the proceed- L!mftattons 11!1 · to ttme. 
ing is at issue, or, unless under special circumstances and 
for good cause sho,vn, within 10 days prior to the date of 
the hearing thereof assigned by the Commission, and 
where the deposition is taken in a foreign country it shall 
not be taken after 30 days prior to such date of hearing. 

XIV. DOCUMENTARY EVIDENCE 

Where relevant and material matter offered in evidence mRtel~_':"nt R
1

nt d 
a enru rna cr 

is embraced in a document containing other matter not only to be Weu. 

material or relevant and not intended to be put in evi-
dence, such document will not be filed, but a copy only 
of such relevant and material matter shall be filed. 

XV. BRIEFS 

All briefs must be filed with the secretary of the Com- Filed wtth seo-
retary. 

mission, and briefs on behalf of the Commission must 
be accompanied by proof of the service of the same as Proororservice. 

hereinafter provided, or the mailing of same by registered 
mail to the respondent or its attorney at the proper 
address. Twenty copies of each brief shall be furnished Number. 

for the usc of the Comm,ssion unless otherwise ordered. 
The exceptions, if any, to the trial examiner's report T~ contnin e:.· 

• • ccpt10ns to trial 
must be incorporated in the br1ef. Every br1ef, except examiner's report. 

the reply brief on behalf of the Commission, hereinafter Form. 

mentioned, shall contain in the order here stated: 
(1) A concise abstract or statement of the case. Abstract or 
(2) A brief of the argument, exhibiting a clear state- casJ~tet or ·~~u· 

ment of the points of fact or law to be discussed, with tho ment. 

reference to the pages of the record and the authorities 
~ied upon in support of each point. 

Every brief of .more than 10 pages shall contain on its Index. 

top fly leaves a subject index with page references, the 
subject index to be supplemented by a list of all cases 
referred to, alpha hetically arranged, together with refer-
ences to pages where the cases are cited. 

Briefs must be printed in 10 or 12 point type on good Printing. 

unglazed paper 8 by IOY:i inches, with inside margins 
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not less than 1 inch wide, and with double-leaded text and 
single-leaded citations. 

Reply brief. The reply brief on the part of the Commission shall be 
strictly in answer to respondent's brief. 

Time for briefs. The time within which briefs shall be filed is fixed as 
follows: For the opening brief on behalf of the Commis
sion, 30 days from the day of the service upon the chief 
counsel or trial attorney of the Commission of the trial 
examiner's report; for brief on behalf of respondent, 30 
days after the date of service upon the respondent or 
his attorney of the brief on behalf of the Commission; 
for reply brief on behalf of the Commission, 10 days after 
the filing of the respondent's brief. Reply brief on behalf 
of respondent will not be permitted to be filed. Appli
cations for extension of time in which to file briefs shall 
be by petition in writing, stating the facts on which the 
application rests, which must be filed with the Commission 
at least 5 days before the time fixed for filing such briefs. 
Briefs not filed with the Commission on or before the 
dates fixed therefor will not be received except by special 
permission of the Commission. Appearance of additional 
counsel in a case shall not, of itself, constitute sufficient 
grounds for extension of time for filing brief or for post
ponement of final hearing. 

~ervtooo.fCom· Briefs on behalf of the Commission may be served by 
nuss1oo bnel. 

delivering a copy thereof to the respondent's attorney 
or to the respondent in case respondent be not represented 
by attorney, or by registering and mailing a copy thereof 
addressed to the respondent's attorney or to the respond
ent in case respondent be not represented by attorney, 
at the proper post-office address. Written acknowledg
ment of service, or the verified return of the party ma.king 
the service, shall constitute proof of personal service as 
hereinbefore provided, and the return post-office receipt 
aforesaid for said brief when registered and mailed shall 
constitute proof of the service of the same. 

m?nfs~ 1 ar 'u- Oral arguments may be had only as ordered by the 
Commission on written application of the chief counsel 
or of respondent filed not later than 5 days after expira
tion of time allowed for filing of reply brief of counsel ~r 
the Commission. 

Report of com· 
pliaoce. 

XVI. REPORTS SHOWING COMPLIANCE WITH ORDERS 

In every case where an order is issued by the Commis
sion for the purpose of preventing violations of law the 
respondent or respondents therein named shall file with 
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the Commission, within the time specified in said order, 
a report in writing setting forth in detail the manner and 
form in which the said order of the Commission has been 
complied with . . 

XVII. REOPENING PROCEEDINGS 

ln any case where an order to cease and desist, an pr!:~ai~~~~~~ ot 

order dismissing a complaint, or other order disposing of 
a proceeding is issued the Commission may, at any time 
within 90 days after the entry of such order, for good 
cause shown in writing and on notice to the parties, 
reopen the case for such further proceedings as to the 
Commission may seem proper. 

XVIII. ADDRESS OF THE COMMISSION 

All communications to the Commission must be ad- Federa_l Trade 
CommJsslon, 

dressed to Federal Trade Commission, Washington, D. C., W118binKton,n.a. 

unless othel'wise specifically directed. 
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Identity of advertiser ___ ----------------------------------- 181 
Indorsements_____________________________________________ 73 
Nature of product------------------------- 37, 73, 214, 248, 271, 436 
Old product being new------------------------------------ 73 
Prices--------------------------------------------- 109, 425, 431 
Qualities of product or service or results from use of___________ 37, 

125, 144, 17 4, 390, 436 
Sales direct (see also above, under Business status, etc.)________ 425 
Securities, shares, or stocks-

Contracts and obligations---------------------------- 236, 341 
Earnings, profits, and dividends __________________ 335,375,381 

Expenses ••• ------------------------------------------ 367 
Financial condition-------------------------- 335, 360, 375, 381 
Operations and production--------------- 236,335,351,375,381 

1 For Index by commodities involved, rather tbaii practices, see Table ot Commodities (p. 739). 

747 
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Advertising falsely or misleadingly-Continued. 
As to-Continued. 

Securities, share~, or stocks-Continued. Pare 
Organization.---------------------------------- 3-11,360,367 
Private stock as treasury ___________________ ---- ____ --- 367 
Promoter-

As established financial institution. __ --------------- 351 
Success of previous enterprises. __________ ----_______ 351 

Properties and rights ____________ 236, 335, 341,351,360,375, 381 
Undertakings ___ ---------------- ____ ---------- __ 236, 335,.375 

Services to be rendered ___ ---- ____________ ----- ___ ----- ___ 73, 181 
Source or origin (place) of product dealt in _______ 19, 28, 120, 220, 462 

Advertising medium, furnishing necessary, to consummate fraudulent 
advertising and sales plan or scheme. See Combining or conspiring. 

Agents, inducing or compelling, to cease soliciting and supplying "irregu
lar" dealers. See Combining or conspiring. 

Agreements. See Combining or conspiring; Maintaining resale prices. 
Applications to enforce, decisions on: 

Balme, Paul (B. Paul)---------------------------------------- 717 
Klcsner, Alfred, doing business as Shade Shop, etc. (Supreme Court). 661 

Kobi Co., J. \\' ----------------------------------------------- 713 
Western Meat Co. et al. (Supreme Court)----------------------- 629 

Associations. See Trade associations. 
Assuming or using misleading trade or corporate name: 

As to-
Dealer being-

Manufacturer or manufacturer's representative. 19, 46, 68, 133,214: 
Publisher·------------------------------------------- 73 

Individual being financial institution________________________ 351 
Manufacturer of product being manufacturer of raw material 

therefor·----------------------------------------------- 472 
Professional associations not in accordance with facts__________ 436 
Source or origin (place) of product dealt in ________________ 19, 28, 220 

Awards, claiming falsely. See Claiming indorsements falsely or mis
leadingly; misbranding or mislabeling. 

Bankruptcy, creating misleading impression, relative to CClillpetitor's. 
See Disparaging or misrepresenting competitors or their products. 

Blacklist, placing dealers' names on, as part of price maintenance plan. 
See Maintaining resale prices. 

Block booking. See Cutting off competitors access to market; Offering 
productions, etc. 

Bogus independent. See Operating concealed subsidiary, etc. 
Boycotting product of obnoxious manufacturers, producers or dealers, to 

confine distribution to "regular" or "legitimate" channels. See Com· 
bining or conspiring. 

Bribing or subsidizing customers' salesmen. See Subsidizing, etc. 
Brokers, inducing or compelling to cease soliciting and supplying "irregu

lar" dealers. See Combining or conspiring. 
Business: 

Connections and functions, misrepresenting. See Advertising falsely 
or misleadingly; Misrepresenting business status, advantages, or 
connections. 

Unfair methods of, in general. See Unfair methods of competition. 
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Capacity of competitors, misrepresenting. See Disparaging or misrepre
senting competitors or their products. 

Chain stores, efforts against, as "illegitimate" dealers. See Combining or 
conspiring. 

Claiming indorsements falsely or misleadingly: 
As to-

Awards, medals, or prizes ••• ------------------------------- 220 
73 False testimonials. ___ • _____ ------------------.------------

Coercing. See Combining or conspiring; Intimidating. 
College. See Educational institution. 
Combining or conspiring: 

To-
Confine distribution to "regular" or "legitimate" channels

Through-
Advising-

Manufacturer vendors to "illegitimate" dealers, 
that all "legitimate" dealers included in associa-
tion, and others should not be sold to__________ 102 

Members or participants, of "irr~gular" shipm~nts, 
and pressure upon those makmg______________ 1 

Canceling orders given manufacturer vendors, for sale 
to "illegitimate" dealers, and threatening so to do__ 102 

Circulating among members or participants false and 
misleading propaganda relative to product shipped 
through "irregular" channels_____________________ 1 

Compelling-
Brokers and agents by abuse, threatened boycott 

and other intimidation to cease soliciting and sup
plying "irregular" dealers, and to urge and ad-
vise their principals so to dO------------------ 415 

Manufacturers and producers to conform through 
boycott and threats of and other intimidation and 
coercion •• ------------------------------ 1, 102,415 

Cooperating with similar org~nization in different terri-
tory and exchanging information therewith_________ 1 

Disparaging and misrepresenting to shippers, status, 
etc., of "irregular" dealers_______________________ 1 

Giving orders conditioned upon vendor's refusing deal-
ings with "irregular" dealers·-------------------- 102 

Holding meetings for interchange of information and 
adoption of plans and measures.---------------- 102, 415 

Intimidating agents or prospective agents of "irregular" 
concerns, through alleged pendency of Government 
prosecution _____ -------------------------------- 1 

Notifying manufacturers and producers of purpose, and 
seeking and procuring their adherence thereto______ 415 

Publishing in trade periodicals false and damaging 
reports relative to quality of product, etc., of 
"irregular" concerns.-------------------_.______ 1 

Questioning suspected "irregular" vendors, or shippers, 
under pretext, and threatening with loss of patronage. 1 

Representing falsely "illegitimate" dealers to manufac-
turers and their agents as cutting latters' prices, and 
demoralizing market.---------------------------- 102 
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Combining or conspiring-Continued. 
To-Continued. 

Confine distribution to "regular," etc., channels-Continued. 
Through-Continued. 

Seeking- Pat:e 
And ascertaining sales to "irregular" dealers, by 

espionage at wharves, stations, etc., and com
pdling manufacturer and producer vendors, by 
boycott and threats of, to cease selling________ 415 

Names of "irregular" dealers, and cutting off sup-
plies of, by inducing and compelling manufac-
turers and producers to cease selling to________ 415 

Scliciting, securing, and disseminating information as 
to "regular" and "irregular" (retail) dealers and 
shipments, and consumers entitled to purchase direct, 
in dirEctories and otherwise, etc___________________ 1 

Supplying shippers with lists of "regular" dealers_____ 1 
Understandings with shippers' associations directed to 

preventicn of sales through "irregular" channels____ 1 
Consummate fraudulent advertising and sales plan or scheme

Through-
Supplying necessary advertising medium_____________ 125 

Enforce resale price maintenance--
Through-

Issuing "courtesy" cards to manufacturers, wholesalers, 
and jobbers in harmony with reeele price mainte
nance, and publishing names thereof in trade period
ical; and other steps; as part of "distributor" plan 
directed to confining sales to "regular" channels, and 
against direct dealing betwEen manufacturer and re
tailer and special ccncessions to chain, drug, and de-
partment stores .• ___ • ______ --------------------- 446 

Fix uniform plices, discounts, and tetms-
Through-

Agreeing upon and abiding by-
Prices, etc., prevailing in other associltions' terri-

tory when doing business therein______________ 397 
Uniform prices, discounts, terms, and conditions of 

sale, distribution, and delivery, through associa-
tion meetings, etc., for-

Association territory _____ -------___________ S96 
Joint association territory served in aggregate 

by members of conspiring associations.---- 397 
Informing-

Association secrttarics of contemplated changEs in 
prices, etc., in advance, for communication to 
members----------------------------------- 306 

One ancther of changes in joint association price 
aireements, through exchange of price lists, cor
respondence between associations and members, 
ttc., to pumit harmcnious acticn by conspiring 
associations. __ ----------------------------- 397 
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Combining or conspiring-Continued. 
To-Continued. 

}'ix uniform prices, discounts, and terms-Continued. 
Through-Continued. 

Reporting to- l'a~re 
Association secretaries and fellow members, depar

tures from and infractions of agteed uniform 
prices, etc., and taking action to prevail upon 
recalcitrant members to conform to agreed prices, 
etc---------------------------------------- 396 

Members of conspiring associations, departures 
from inf1actions of joint price agreement and 
bringing pressure upon offenders through joint 
and several action of associations and members to 
abide by agreement ••• ---------------------- 397 

Revising-
Joint association price agreement so as to remnin 

uniform, through joint meetings and otherwise__ 397 
Uniform prices, etc., through association meetings 

and otherwise so that they remain uniform_____ 396 
Supplying members with lists of uniform prices, etc., 

compiled by association sec1etaries, of-
Own and other association's prices, etc _________ 396, 397 
Prices for territory served by both______________ 397 

Taking action through correspondence, association 
meetings, etc., to eliminate changes, or rearrange 
prices, etc., in manner agreeable to all, for-

Each association territorY-------------------- 396,397 
Territory jcintly served by members of conspiring 

associations_------------------------------- 397 
Itcl!.train and monopolize trade-

Through--
Controlling-

Channels of distribution by stock acquisition, hold-
ing companies, and otherwise_________________ 187 

Chief or most important instrumentalities of pro-
duction, by holding com.~=any and otherwise____ 187 

Crushing competition through-
Acquiring progressively and increasingly market 

outlets, especially key outlets.---------------- 187 
"Block booking," to take up customers' entire 

capacHY--~-------------------------------- 187 
Distributing products or productions directly, 

under names of theretofore competing and 
acquired corporations .• ---------------------- 187 

Enticing or employing away and controlling officers 
and key men and units of competitor__________ 187 

Featuring popular players theretofore featured by 
competitor, followed by acquisition thereof.____ 187 

Organizing corporation to feature popular players 
tbentofore featured by chief distributing agency 
and eventual acquisition thereof______________ 187 

Taking up customer capacity or'' block booking"_. 187 
Usins bogus independent corporation to secure 

business otherwise unavailable________________ 187 
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Commercial bribery. See Bribing. Page 
Commodities, misrepresenting. See, in general, Unfair methods of compe-

tition. 
Competition, unfair methods of. See Unfair methods of competition. 
Composition of product, misrepresenting. See, in general, Unfair methods 

of competition. 
Concerted action. See Combining or conspiring. 
Confusion, for practices intended or calculated to result ln. See Unfair 

methods of competition. 
Conspiring. See Combining or conspiring. 
Containers, representing competitor's as short weight. See Disparaging 

or misrepresenting, etc. 
Contracts: 

Inducing breach of. See Inducing, etc. 
Misrepresenting. See Advertising falsely or misleadingly. 

Cooperative organizations, efforts against as "irregular" concerns, or 
not purchasing th~ough "regular" channels. See Combining or 
consphing. 

Corporate names. See Names. 
"Courtesy cards," using so-called, to enforce maintenance of resale prices. 

See Combining or conspiring; Maintaining resale prices. 
Courts, decisions of, in cases instituted against or by the Commission: 

American Tobacco Co. (Supreme Court)------------------------ 668 
Arkansas Wholesale Grocers' Ass'n'et aL---·-------------------- 646 
Balme, Paul (B. Paul)---------------------------------------- 717 
Claire Furnace Co. et al. (Supreme Court)----------------------- 655 
Eastman Kodak Co. et al. (Supreme Court)--------------------- 669 
Klesner, Alfred, doing business as Shade Shop, etc. (Suprt:me Cuurt) _ 661 

Kobi Co., J. \V ---------------------------------------------- 713 
Leavitt, Louis_----- ___ ----------------_______________________ 635 

Maynard Coal Co-------------------------------------------- 698 
Millers' National Federation, et al. (Court of Appeals)____________ 705 
Ostermoor & Co., Inc _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 642 

Pacific States Paper Trade Ass'n et al. (Supreme Court)___________ 636 
Royal Baking Powder Co., The--------------------•---------- 677,701 
Sea Island Thread Co., Inc------------------------------------ 705 
Utah-Idaho Sugar Co. et aL----------------------------------- 692 
Western Meat Co.; Thatcher Co.; Swift & Co. (Supreme Court)___ 629 

Customers or prospective customers: 
Cutting off supplies of. See Maintaining resale prices. 
Giving secret 1ewards to employee salesmen of. See Subsidizing 

customers' salesmen. 
Cutting off or restricting access to matket: 

By-
Acquiring progressively and lncreasinl!lY key and other outlets__ 187 
Boycotting and threater.ing with boycott, "irregular" vendors 

and shippers--------------------------------------- 1,102,415 
Taking up-

Competitor's products on basie false and disparaging repre-
sentations------------------------------------------ 144 

Customers' capacity by full-time programs or "block 
booking"------------------------------------------ 187 
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Cutting off supplies: 

Of-
Pall'e 

Competitors, to confine distribution to "regular" concerns or 
channels. See Combining or conspiring. 

Dealers, to enforce maintenance of resale prices. See Main-
. taining resale prices. 

Dealer or dealers: 
See also Jobbers or distributors. 
Cutting off supplies of. See Combining or conspiring; Maintaining 

resale prices. 
Representing self falsely as manufacturer or manufacturer's repre

sentative. See Advertising falsely or misleadingly; Assuming or 
using misleading trade or corporate name; Misrepresenting busi
ness status, advantages cr connections. 

Decisions of the courts in cases instituted against or by the Commission: 
American Tobacco Co. (Supreme Court>------------------------- 668 
Arkansas Wholesale Grocers' Ass'n et aL------------------------ 646 
Balme, Paul (B. Paul)---------------------------------------- 717 
Claire Furnace Co. eta!. (Supreme Court)----------------------- 655 
Eastman Kodok Co. eta!. (Supreme Court)--------------------- 669 
!Gesner, Alfred, doing business as Shade Shop, etc. (Supreme Court)_ 661 

Kobi Co., J. '\V ---------------------------------------------- 713 
Leavitt, Louis _______ ---- ___ ------ _ ---------------------- __ -- 635 
~aynard Coal Co·------------------------------------------- 698 
Millers' National Federation eta!. (Court of Appeals) ------------ 705 
Ostermoor & Co., Inc----------------------------------------- 642 
Pacific States Paper Trade Ass'n eta!. (Supreme Court)__________ 636 

Royal Baking Powder Co., The •• ---------------------------- 677-701 
Sea Island Thread Co., Inc.------------------------------~---- 705 
Utah-Idaho Sugar Co. et aL----------------------------------- 692 
Western Meat Co.; Thatcher Co.; Swift & Co. (Supreme Court)____ 629 

Delivery, conditions of, fixing and agreeing upon uniform. See Com
bining or conspiring. 

Direct selling or dealing, from manufacturer to consumer, claiming falsely. 
See Advertising falsEly or misleadingly; Assuming or using misleading 
trade or corporate name; Misrepresenting business status, advantages 
or connections. 

Discounts cr prices, fixing and agreeing upon uniform. See Combining 
or conspiring. 

Disparaging or misrepresenting competitors or their products: 
Competitors-

As to-
Being "illegitimate" dealers and otherwise ______________ _ 
Business policies. ____________ --- __ ----------- ________ _ 
Capacity to fill and deliver orders ______________________ _ 

Ownership by respondent-----------------------------
Size and business stabilitY------------------------------

Solvency ••• ------------------------------------------
Products-

As to-

1 
144 
228 
144 
144 
228 

Brand of competitor as not the genuine__________________ 144 
Composition----------------------------------------__ 144 
Containers of, as short weight__________________________ 144 
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Disparaging or misrepresenting competitors or their products-Con. 
Products-Continued. 

As to-Continued. Paa• 

Effects----------------------------------------------- 144 
Permanence·----------------------------------------- 144 
QualitY---------------------------------------~------ 1 
Suitability for purpose intended_________________________ 228 

Distribution, combining, or conspiring to confine, to "regular" or "legiti
mate" channels. See Combining or conspiring. 

Distributors. See Dealer or dealers. 
Dividends, misrepresenting. See Advertising falsely or misleadingly; 

Misrepresenting product or offering. 
Drop shipments, refusing, as part of price maintenance plan. See Main

taining resale prices. 
Earnings, misrepresenting. See Advertising falsely or misleadingly; 

Misrepresenting product or offering. 
Educational institution, false claim, to being. See Advertising falsely, 

etc; Misrepresenting business status, etc. 
Employee salesmen, giving secret rewards to, incident to demonstration of 

product. See Subsidizing customers' salesmen. 
Espionage. See Spying on competitors. 
Expenses, misrepresenting. See Advertising falsely or misleadingly; 

Misrepresenting product or offering. 
False or misleading advertising. See Advertising falsely or misleadingly. 
Fictitious price marking. See Advertising falsely or misleadingly; Mis

branding or mislabeling; Misrepresenting prices. 
Financial: 

Condition, misrepresenting. See Advertising falsely or mislead
ingly; Misrepresenting business status, advantages, or connections. 

Institution, claiming falsely to be. See Advertising falsely or mis
leadingly; Assuming or using misleading trade or corporate name; 
Misrepresenting business status, advantages, or connections. 

"Free" products, offering pretended. See Advertising falsely or mis· 
leadingly; Offering deceptive, etc. 

Full line forcing. See Offering productions, etc. 
Good will, appropriating competitors' wrongfully. See, in general, Unfair 

methods of competition. 
Goods or products, misrepresenting. See, in general, Unfair methods of 

competition. • 
Government connection, claiming or implying falsely. See Advertising 

falsely or misleadingly; Assuming or using misleading trade or corporate 
name; Misbranding or mislabeling; Misrepresenting business status, 
advantages, or connections. 

Identity: 
Of-

Advertiser. See Advertising falsely or misleadingly; Misrepre
senting business status, advantages, or connections. 

Competitive concern, misrepresenting. See Disparaging, etc. 
Product, misrepresenting. See Misrepresenting, etc. 

Individuals, false claims by, to being educational or financial institutions. 
See Advertising falsely or misleadingly; Assuming or using misleading 
trade or corporate name; Misrepresenting business status, advantages, 
or connections; Misrepresenting products, etc, 
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Indorsements or tests, claiming falsely. See Advertising fall!ely or mis
leadingly; Claiming, etc. 

755 
Pa,. 

Inducing breach of competitors' contracts---------------------------- lU 
Intimidating: 

Through-
Acquiring progressively and increasingly key and other market 

outlets, and threatened competition....................... 187 
Alleging pendency of government prosecution................. 1 
Boycott and threats of----------------------------- 1, 102, 416, 448 

Jobbers or distributors. 
See al8o Dealer or dealers. 
Combining or conspiring to control business course of. See Com

bining or conspiring. 
Labeling articles falsely or misleadingly. See Misbranding or mis

labeling. 
List price: 

As involved In-
Efforts to restrict distribution to "regular" or "legitimate" 

channels. See Combining or conspiring. 
Price maintenance. See Maintaining resale prices. 

Maintaining resale prices: 
By-

Agreements or contracts to maintain-
Prices·------------------------------------------- 61, 144, 163 
Same discounts on competitor's products, as on price main-

tainer's·------------------------------------------- 144 
Blacklisting price cutters •• ---- ___ ----- •••• _ ••••• ----------. l U 
Concerted action through association supplying ''courtesy cards" 

to, and publication of names of, manufactures, wholesalers, and 
jobbers in harmony with resale price maintenance___________ 4t6 

Cutting off supplies of-
Jobbers declining to maintain same price on competitive 

products as price maintainers------------------------- 144 
Price cutters, and threatening so to do _____________ 144, 163, 446 
Retailers declining price maintenance agreements_________ 144 

Discontinuing purchases from manufacturers, wholesalers, and 
jobbers not in harmony with resale price maintenance....... 446 

Issuing "courtesy cards" to manufacturers, wholesalers, and 
jobbers in harmony with resale price maintenance........... 446 

Notifying jobber customers of price cutting retailers &nd ot ita 
refusal of drop shipments thereto, thereafter________________ 144 

Publishing names ot manufacturers, wholesalers, and jobbers in 
hatmony with resale price maintenance and urging members 
to cooperate and bestow pa.tronage upon------------------- 446 

Refusing-
Drop shipments to retailers declining price maintenance 

agreements---····-------------------------------·-- 144 
f3ales to-

Jobbers-
Declining to maintain same price on competitive 

products as price maintainer'&---------------- 144 
Selling to retailers declining price maintenance 

agreements.·------------------------------- 144 
Price cutters, and threats so to do ••••••••• 51,144, 163,446 

fiSta3•-so-voL 11-49 
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Maintaining resale prices-Continued. 
By-Continued. 

Reinstating price cutters upon agreements to respect prices. __ _ 
Soliciting-

And/or securing information from dealers or customers as 

Pa&e 

144 

to price cutting and acting thereon _______________ 51, 144, 163 
Urging upon members through association publication desira

bility of price standardization and resale price maintenance. ,_ 
Using identifying marks to trace price cutting _______________ _ 

Manufacture, misrepresenting conditions of. See Advertising falsely or 
misleadingly. · 

Manufacturer, claiming falsely to be. See Advertising falsely or mislead
ingly; Assuming or using misleading trade or corporate name; Misrep
resenting business status, advantages, or connections. 

Market, cutting off or restricting access to. See Combining or conspiring; 
Cutting off, etc. 

Marks, identifying, using, as part of price maintenance plan. See Main
taining resale prices. 

Medals, claiming falsely. See Claiming indorsements falsely or mislead
ingly; Misbranding or mislabeling. 

Misbranding or mislabeling: 
As to-

446 
144 

Competitors' products_----- ______ ------ _______ ----- ___ ---- 144 
Composition of product _______________ 37, 62, 68, 92, 97, 170, 386, 455 
Conditions of manufacture of product_______________________ 41 
Government (United States) connection with or indorsement of 

product----------------------------------------------- 133 
Through using depiction of United States shield, with let-

ters "U.S."---------------------------------------- 133 
Indorsement, awards, or recognition accorded product_________ 220 
Manufacturer of product being also manufacturer of raw material 

therefor------------------------------------------------ 472 
Prices--------------------------------------------------- 109 
Qualities of product_. ___ • __ ---.-----. __ • ______ .___________ 144 
Source or origin (place) of product ________________ 120,220,410,467 

Misleading practices. See, in general, Unfair methods of competition. 
Misrepresenting business status, advantages or connections: 

As to-
Authorities and personages associated with __________ !________ 73 
Contracts and obligations-------------------------------- 236,341 
Dealer being-

Manufacturer or manufacturer's representative____________ 19, 
28, 68, 85, 109, 133, 214, 425 

Publisher--------------------------------------------- 73 
Earnings, profits, and dividends----------------------- 335,375,381 
Expenses------·------------·----------------------------- 367 
Financial condition.----------------------------- 335,360,375,381 
Individual being-

Educational institution ____ .------ ___ ------ ••• _--_--.--- 181 
Financial institution ____ .------_----------------------. 351 

Manufacturer of product being also manufacturer of raw ma-
terial therefor ___________ • ______ --------._---- __ --------- 472 

Operations and production ____________________ 236,335,351,375,381 
Organization _________ ----_. ___ ---- _______ -- ••• -. 181, 341, 360, 367 
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Misrepresenting business status, advantages or connections-Continued. 

As to-Continued. Pare 
PersonneL ___________________________ ------ _____ 73, 181, 351, 436 

Professional affiliations or management----------------------- 436 
Properties and rights ________________ 236,335,341, 351,360,375,381 

Size·--------------------------------------------------- 73,181 
Successachieved·----------------------------------------- 351 

Misrepresenting prices: 
Through-

Offering discount from fictitious exaggerated, pretended regular, 
to usual price, for limited time ____________ ._______________ 431 

Representing-
Exaggerated as usual, on article, for resale as bargain at 

lower figure ____ --- ____ ---------- ___________ -------__ 109 
U sua! price as-

Eliminating middlemen's costs and profits __________ 109, 425 
Special reduced _________ --------_.--------------___ 73 

Misrepresenting product or offering: 
See also Advertising falsely or misleadingly, and other headings. 
As to-

Composition ___ ----- _________ ------------------------ ____ 37, 425 
Government (United States) connection with or' indorsement of 

product------------------------------------------------ 133 
~ature----------------------------------------- 248, 271, 293, 314 
Old as new·---------------------------------------------- 73 
Own as competitor's .•. ----- __ - ------------------------- ___ 144 
Qualities __ -- __________ ------------------------------_____ 37 
Securities, private as treasurY------------------------------- 367 

Names, using unfairly. See Advertising falsely or misleadingly; Assum-
ing or using misleading trade or corporate name; Misbranding or mis
labeling; Naming product misleadingly. 

~aming product misleadingly: 
As to-

Composition ____________________________________ 68, 92, 97,170,455 

Nature----------------------------------------- 248,271,293,314 
Old product or publication being new.----------------------- 73 
Source or origin (place)-------------------------- 120,410,462,467 

Nature of products, misrepresenting. See, in general, Unfair methods of 
competition. 

Obligations, misrepresenting. See Advertising falsely or misleadingly. 
Offering deceptive inducements to purchase: 

See also, in general, Unfair methods of competition. 
Through offering-

" Free" product, price of which included in charge otherwise 
demanded·-------------------------------------------- 73,431 

Membership in fictitious research bureaU--------------------- 73 
Offering productions on full line basis to take up customer capacity-____ 187 
Old products, misrepresenting as new. See Advertising falsely or mis

leadingly. 
Operating concealed subsidiary or "bogus" independent: 

To secure business otherwise unavailable-----------------------·· 187 
Operations, misrepresenting. See Advertising falsely or misleadingly. 

Misrepresenting business status, advantages, or connections 
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Organization, misrepresenting. See Advertising falsely or misleadingly; 
Misrepresenting business status, advantages, or connections. 

Passing off. See, in general, Unfair methods of competition. 
Patronage, bestowing or withholding, as involved in efforts to restrict 

distribution to so-called "regular" channels. See Combining or 
conspiring. 

Personnel or staff, misrepresenting business status as to. See Advertising 
falsely or misleadingly; Misrepresenting business status, advantages, or 
connections. 

Petitions to review, decisions on: 

PB.18 

American Tobacco Co. (Supreme Court)------------------------ 668 
Arkansas Wholesale Grocers' Ass'n et aL----------------------- 646 
Eastman Kodak Co. et al. (Supreme Court)_____________________ 669 
Leavitt, Louis _____ ---------------_---- _______________ • _____ ._ 635 
Ostermoor &: Co., Inc·---------------------------------------- 642 
Pacific States Paper Trade Ass'n et al. (Supreme Court) ____ ._____ 636 
Sea Island Thread Co., Inc.----------------------------------- 705 
Utah-Idaho Sugar Co. et aL----------------------------------- 692 
Western Meat Co.; Thatcher Co.; Swift &: Co. (Supreme Court)____ 629 

Pictorial representation, misrepresenting product by. See Advertising 
falsely or misleadingly; Misbranding or mislabeling. 

Place of origin of product, misrepresenting. See Advertising falsely or 
misleadingly; Assuming or using misleading trade or corporate name; 
Misbranding or mislabeling; Naming product misleadingly. 

Practices, unfair, condemned in this volume. See Unfair methods of 
competition. 

Price cutters: 
As involved in efforts to restrict distribution to so-called "legitimate" 

or "regular" channels. See Combining or conspiring. 
Refusing to sell to, and otherwise penalizing. See Maintaining resale 

prices. 
Price lists, keeping members advised of agreed prices through distribution 

and exchange of. See Combining or conspiring. 
Price maintenance. See Maintaining resale prices. 
Prices: 

Misrepresenting. See Misrepresenting, etc. 
Or discounts, fixing and agreeing upon uniform. See Combining or 

conspiring. • 
Private stock, selling as treasury. See Advertising falsely or mislead

ingly. 
Prizes, claiming falsely. See Claiming Indorsements falsely or mislead

Ingly; Misbranding or mislabeling. 
Production, misrepresenting. See Advertising falsely or misleadingly; 

Misrepresenting business status, advantages, or connections. 
Products, misrepresenting, In general. See Unfair methods of com

petition. 
Professional affiliations or management, claiming falsely. See Advertising 

falsely or misleadingly; Assuming or Ulli~g misleading, etc.; Misrepre
senting business status, etc. 

Profits, misrepresenting. See Advertising falsely or misleadingly. 
Promises or undertakings, making false or misleading. See Advertising 

falsely or misleadingly. 
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Promoter or individual, false representation of, as being established 
financial institution. See Advertising falsely or misleadingly; Assuming 
or using misleading trade or corporate name; Misrepresenting business 
status, advantages, or connections. 

Propaganda, circulating, about "irregular" competitors and their prod
ucts. See Combining or conspiring; Disparaging or misrepresenting 
competitors or their products. 

Properties, misrepresenting. See Advertising falsely or misleadingly; Mis
representing business status or advantages. 

Publication. See Trade publication. 
Publisher, claiming falsely to be. See Advertising falsely or misleadingly; 

Misrepresenting business status, advantages, or connections. 
Purchase, offering deceptive inducements to. See Offering, etc. 
Qualities of product, misrepresenting. See, in general, Unfair methods of 

competition. 
Refusal to sell: 

As involved in efforts to confine distribution to so-called "regular" 
channels. See Combining or conspiring. 

Part of resale price maintenance plan. SetJ Maintaining resale prices. 
"Regular" or "legitimate" channels, combining or conspiring to confine 

distribution to. See Combining or conspiring. 
Resale price maintenance. See Maintaining resale prices. 
Results to be anticipated from product or service, misrepresenting. See 

Advertising falsely or misleadingly. 
Retail organizations, efforts by, to confine distribution to so-called "regu

lar" channels. See Combining or conspiring. 
Sales plan or scheme, furnishing necessary advertising medium, to con

summate fraudulent. See Combining or conspiring. 
Salesmen, giving secret rewards to, incident to demonstration of product. 

See Subsidizing customers' salesmen. 
Securi~ies, offering and selling. See Advertising falsely or misleadingly; 

Misrepresenting business status, advantages, etc. 
Service to be rendered, misrepresenting. See Advertising falsely or mis

leadingly. 
Shares, offering and selling misleadingly. See Advertising falsely or mis

leadingly; Misrepresenting business status, advantages, etc. 
Simulating: 

See also Assuming or using misleading trade or corporate name; Mis
representing product or offering; Naming product misleadingly. 
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Trade name of product of competitor.--------------------------- 73 
Size, misrepresenting business status as to. See Advertising falsely or mis

leadingly; Misrepresenting business status, advantages or connections. 
Solvency of competitor, misrepresenting. See Disparaging or misrepre

senting competitors or their products. 
Source of: 

Products, misrepresenting. See Advertising falsely or misleadingly; 
Assuming or using misleading trade or corporate name; Misbrand
ing or mislabeling; Naming product misleadingly. 

Supply-
Cutting off of-

Competitors. See Combining or conspiring. 
Dealers. See Maintaining resale price!!. 
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Spying on competitors: 
To secure information- Page 

As basis for disparagement and misrepresentation of competitor_ 228 
Of sales to "irregular" dealers------------------------------ 415 

Staff or personnel, misrepresenting business status as to. See Advertising 
falsely or misleadingly; Misrepresenting business status, advantages or 
connections. 

Stocks, offering and selling misleadingly. See Advertising falsely or mis
leadingly; Misrepresenting business status, advantages, etc. 

Subsidizing customers' salesmen: 
By secretly offering and giving money reward to, incident to demon-

stration of product_ _____________ --- _____________________ ---- 57 

Success accomplished, misrepresenting. See Advertising falsely or mis
leadingly; Misrepresenting business status, advantages, or connections. 

Supplies: 
Cutting off of-

Competitors. See Combining or conspiring. 
Dealers. See Maintaining resale prices. 

Symbols, identifying, using, as part of price-maintenance plan. See 
Maintaining resale prices. 

Terms, fixing and agreeing upon uniform. See Combining or conspiring. 
Testimonials, using false or misleading. See Claiming indorsements, etc. 
Trade associations or.organizations, unfair practices by. See Combining 

or conspiring. 
Trade-marks or trade names, using unfair practices in respect of. See 

Assuming or using misleading trade or corporate name; Misbranding or 
mislabeling; Naming products misleadingly. 

Trade publication, using, to confine distribution to "regular" concerns 
and channels. See Combining or conspiring. 

Treasury stock, selling personal as. See Advertising falsely or mislead
ingly; Misrepresenting product or offering. 

Understanding. See Agreement. 
Undertakings or promises, making false or misleading. See Advertising 

falsely or misleadingly. 
Unfair methods of competition condemned in this volume. See

Advertising falsely or misleadingly; 
Assuming or using misleading trade or corporate name; 
Claiming indorsements falsely or misleadingly; 
Combining or conspiring; 
Cutting off or restricting access to market; 

• 

Disparaging or misrepresenting competitors or their productsJ 
Inducing breach of competitors' contracts; 
Intimidating; 
Maintaining resale prices; 
Misbranding or mislabeling! 

Misrepresenting business ~tatus, advantages, or connections; 
Misrepresenting prices; 
Misrepresenting product or offering; 
Naming product misleadingly; 
Offering deceptive inducements to purchase; 

Offering productions on full-line basis to take up customer capacity 
Operating concealed subsidiary or "bogus" independent; 



INDEX 761 

Unfair methods of competition condemned in this volume--Continued. Paa• 
Simulating; 
Spying on competitors; 
Subsidizing customers' salesmen. 

Union labor, advertising falsely or misleadingly, as to manufacture by. 
See Advertising falsely or misleadingly. 

United States shield, using depletion of, or letters "U. S.," etc., to create 
impression of Government connection. See Advertising falsely or mis
leading1y; Assuming or using misleading trade or corporate name; Mis
branding or mislabeling; Misrepresenting business status, advantages, 
or connections. 

University. See Educational institution. 
Wholesale distribution. See Distribution. 
Wholesaler. See Jobbers or distributors. 

STIPULATIONS 

Advertising falsely or misleadingly: 

' 

As to-
Business status, advantages or connections

Dealer being-
Manufacturer or producer .. ------------------------ 500, 

511, 512, 521, 541, 550, 552, 554, 556, 562, 563 (218), 570, 
576, 586. 

Manufacturer and manufacturer of raw material of 
product---------------------------------------- 570 

Domestic product being imported ____________ 552,556 (214), 576 

Identity with famous organization •.• -------------------· 548 
Incorporation----------------------------------------- 548 
Location--------------------------------------------- 517 
Manufacturer being manufacturer or raw material_________ 570 

Collections from delinquents .••• ------------------------- 516 (180) 
Composition--------------------------------------- 494,498,499, 

503 (167), 504, 510, 519, 526, 532, 533, 537, 539, 541, 543, 547, 
551, 554, 556 (213), 572, 574, 575, 576, 578 (232), 580, 582, 585 

"Free" goods or service •.•• -------------------------------- 508 
Government (United States) connection with or indorsement of 

product.------------------------------------- 494,548,560,573 
Identity of product-

Through pictorial representation of competitor's product... 565 
Nature of product.---------- 494, 504, 510, 513, 526, 540, 550, 582,587 
Premiums .• ---------------------------------------------- 580 
Prices and terms. 503 (168), 506,508,516 (179), 516 (180), 525,530,580 
Quality of product.-----------------~------------.----.- 532, 587 
Results to be anticipated from service advertised. _________ 503 (168), 

506, 508, 516 (180). 
Source or origin of product (place) ____ 494,504,514,515,517,547,550 

Assuming or using misleading trade or corporate name: 
As to-

Composition of product--------------~------------~------ 574,576 
Dealer being manufacturer or producer ________ 500,512,521,541,558 
Identity or connection with famous corporation~-------------- 548 
Location in or affiliation with place noted for products dealt in.. 517 

; Source or origin of product (place)--------·----------------- 514 
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Claiming official indorsement falsely: 
As to- Paa• 

Connection with or indorsement of well known or official organi-
zation or individuals·---------------------------------- 548, 558 

Government (United States) connection with or indorsement 
of product----·-·-···------------- 494, 523, 548, 560, 573, 57fl, 584 

Coercing: 
Through cutting off supplies of price cutters---------------------- 583 

Combining or conspiring: 
To confine distribution to "regular·~ or "legitimate" channels

Through-
Cutting off supplies of objectionable competitors by threat-

ening manufacturer vendors with boycott.._.__________ 644 
Fix prices-

Through-
Contract acceptance limitations--------------------- 546 
])~counts________________________________________ 546 
Uniform list prices ••••••••••••. __________ --------- 546 

Stifle competition-
Through-

Operation of concealed subsidiary or bogus independent. 524 
Enforcing payments wrongfully: 

Through fictitious collection agency---------------------- 516 (180), 558 
Maintaining resale prices: 

By-
Agreements and/or promises •••••••• 527, 531, 563 (219), 567 (223), 583 
Announcing poliCY------------------------ 531,563 (219), 567 (223) 
Blacklist of price cutters·--------------------------- 531,563 (219) 
Investigating price cutting, brought to attention by dealers, and 

threatening refusal to sell, or suit.·----------------------- 527 
Notifying trade of price cutters ••••••••••••••••• 563 (219), 567 (223) 
Refusing-

Dealings with price cutters or new customers without ap
proval of "legitimate" jobbers--------------------- 567 (228) 

To sell to price cutters or those supplying price cutters, and 
threatening so to do ••••••••• 527, 531, 563 (219), 567 (223), 583 

Soliciting reports of price cutting from customers______________ 531, 
. 563 (21.9), 567 (223), 583 

"Schools" and "conventions" to secure dealer "cooperation"___ 531 
Tracing price cutters through key numbers and symbols ••••••• ~ 583 
Urging price cutters to respect prices---------------------- 531,583 

Misbranding or mislabeling: 
As to-

Composition-·--·--------·-----------------·-·---·-·---- 494, 497, 
519,532-536,538,542,547,569,572,574,575,586 

Government (United States) connection with or indorsement of 

product •• -------------------------------- 518,523,560,579,584 · 
Guarantee •••• ·------------------------------------------- 494 
Nature of-

Manufacture of product_ _____ • ____ ----·- _____ •••••••••• 509 
Product_ _________ 501, 534, 540, 542, 566, 567 (222), 569, 578 (231) 

Prices ________________________________________ 494,516 (179), 530 

Qua~ity of product------------------------- 494,501 1 532,578 (231) 
Source or origin of product (place). ___________ 501,502,514,515,647 
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Misrepresenting business identity: Pace 
Through operation of concealed subsidiary or bogue Independent____ ti24 

Misrepresenting business status, advantages or connections: 
As to-

Connection with famous organization------------------------ 548 
Dealer being manufacturer or producer-_------------------ 500, 511, 

512,521,541,550,552,554,556(214),558,562,563(218),576,586 
Location in place noted for product dealt In__________________ ti17 

Misrepresenting prices: 
As to-

Pretended special reduction-494, 503 (168), 506, 508, 516 (180), 525, 558 
Through-

Using fictitious or exaggerated prices in excess of actual or con
templated--------------------------------------- 516(179),530 

Misrepresenting product: 
Asto-

~ature.----------------------------------------------- 550,558 
~ature of manufacture. _____ -------------------- __ -------- 509 
Source or origin (place)--------_-- __ - __ -----_---_----_-·--- 550 

~aming product misleadingly: 
As to-

Composition·----------------------------------- 543, li72, 574,575 
Offering deceptive inducements to purchase: 

Through-
Misrepresenting terms for, and nature and composition of 

premiums---------------------------------------------- 580 
Offering-

Free service falselY------------------------------------ 508 
Membership in fictitious organization____________________ 558 

Pretended "free" goods ______________________ • ___________ 551, 558 

Operating concealed subsidiary: 
To stifle competition. ________ ----_____________________________ 524 

Selling below cost: 
To stifle competition. __ ---- _____ • ______________________ • __ ---- 524 

Simulating name of competitor------------------------------------- 548 
Using lottery scheme.-------- _______________________________ ~ ____ • 620 
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