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I. INTRODUCTJON 1 

Plaintiff, the Federal Trade Commission (''FTC") moves this Court for an ex parte 

temporary restraining order ("TRO") and preliminary injunction immediately halting 

Defendants' deceptive marketing of business opportunities. Defendants prey on consumers who 

seek the American dream of starting a new business. Defendants lw:e consumers into purchasing 

expensive business opportunities with purported " ecrets for making money on Amazon." They 

represent that purchasers are likely to "create financial freedom" and earn thousands of dollars a 

month by implementing Defendants' "systems for success on Amazon.'' Contrary to 

Defendants' promises> most, if not virtually all, purchasers do not earn tbe advertised income. 

Moreover, many elements ofDefendants' "system" violate Amazon.com Inc.'s policies. As a 

result, purchasers who deploy Defendants' "system" often experience problems with their 

Amazon stores, including suspension and the loss of their ability to sell on Amazon.com. 

At the center of the deceptive scheme are individual defendants Christopher F. Bowser, 

Adam S. Bowser and Jody Marshall, who together control and operate a common enterprise 

including corporate defendants AWS, LLC, FBA Distributors, LLC, F~A Stores, LLC, Info 

Pros, LLC, Online Auction Learning Center, lnc. 2 and Online Auction Learning Center, Inc. 

( collectively "Corporate Defendants"). In perpetrating their scheme, Defendants have violated 

Section S(a) of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 45(a) .and the 

Business Opportunity Rule, 16 C.F.R. Part 437 by, among other things: (1) making false or 

1 The FTC submits thirteen volumes ofexhibits in support of this motion. Exhibit are marked beginning with 
Plaintiffs Exhibit 1 and cited with the abbreviation "Px." followed by the exhibit nwnber. Exhibits that are 
comprised ofdeclarations also include a citation to the paragraph number where the relevant testimony occurs, 
Attachments to declarations are cited by attachment letter. Some of the declarations also refer to exhibits contained 
in the FTC's exhibit volumes. The FTC's exhibit volumes have been Bates numbered con ecutively beginning with 
FTC-00000 I and, where appropriate, exllibits are cjted by both exhibit number and Bates number. 

2 The defendants formed two companies using the name "Online Auction Leaming Center, lnc." The first company 
was incorporated in Massachusetts and the second was incorporated in Nevada. Both are named as defendants. 

http:Amazon.com
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unsubstantiated earnings claims regarding Defendants ' business opportunities; and (2) failing to 

furnish prospective purchasers of Defendants' business opportunities with the required disclosur 

documents. 

Defendants have deceived thousands of consumers across the country, causing a total 

injury that, based on a conservative estimate, exceed $36.1 million. Each individual victim of 

Defendants ' scheme suffers consumer injury of $995 to over $35,000. Emergency ex parte retie 

is necessary to halt Defendants ' widespread deception, prevent the dissipation of assets needed to 

compensate their victims, and preclude the spoliation of evidence. Accordingly, the FTC 

respectfully requests the entry of the requested TRO and preliminary injunction, including an 

asset freeze, appointment of a receiver, immediate access to Defendants' business premises and 

expedited discovery. 

II. STATEMENT OF FACTS 

A. DEFENDANTS' BUSINESS PRACTICES 

Since at least 2014, Defendants have advertised marketed, distributed, promoted and 

sold business opportunities to consumers throughout the United States. 3 Defendants have 

marketed their business opportunities under multiple brand names including AWS, Amazon 

Wealth Systems, Amazing Wealth Systems FBA Stores Insider Online Secrets, Online Auction 

Leaming Center, and Online Seller (collectively the "Amazing Wealth System"). 4 Defendants 

3 Px. 65 (Selected images of checks from Corporate Defendants for Nevada business activitie~) at FTC-000704 to -
706 (showing commissions and expenses paid for live sales presentations in Nevada) · Px. 66 (Selected images of 
checks from FBA Stores to live event presenters) at FTC-000710 to -724 (showing commissions and expenses paid 
for live sales pr~sentations in Nashville, Indianapolis, Hawaii, Chicago, Lafayette, Denver, Las Vegas, London, El 
Paso, and Vancouver); Px. 88 (Declaration of Chris Bowser) 8, at FTC-002337 ("FBA Stores holds workshops 
nationwide . . . ' '); Complaint for Permanent Injunction and other Equitable Relief("Compl.") 'If 18. 

4 Px. 76 (Transcript of Undercover Call to FBA Stores) 5:15-18, at PTC-000940 ("So essentially our program, we 
are FBA Stores and/or Amazing Wealth Systems. We - we go by both names, but we 're kind of transitioning over, 
so eventually everything will be Amazing Wealth Systems"); Px. 134 (Declaration of FTC Investigator Reeve 
Tyndall ("Tyndall Dec.'') 'If 4, at FTC-003000; Comp 1. 119. 

2 
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3 

offer the Amazing Wealth System to consumers in English and Spanish, 5 and through a variety 

of marketing mediums including direct mail, radio, Internet websites, videos disseminated online 

through YouTube, social media such as Facebook webinars, and live events. 6 Thousands of 

consumers across the country have purchased the Amazing Wealth System. 7 

In their advertising, Defendants represent that conswners who purchase and deploy the 

Amazing Wealth System are likely to earn income and profit by selling products on 

Amazon.com. 8 Typical representations made in Defendants' advertising include the following: 

A. My name is Adam Bowser, and over the past 18 years I have sold ov 

$50 Million online. l'm going to be hosting a few local workshops around 

5 Px. 134 (Tyndall Dec.) 5, at FTC-003000· Comp!. 122. 

6 Px. 134 (Tyndall Dec.) 1 5, at FTC-003000; Campi. t 20. 

7 Px. 84 (Complaint FBA Stores, LLC v. Jerry Johnson et al., 17CV31208 l (Cal . Super. Ct. Santa Clara County 
filed June 21 , 2017)) 1 J7, at FTC-002138 (''The FBA Stores trade secrets presently at issue here coosist of a 
confidential list of thousands ofcurreot and past FBA Stores customers from California and across the Country with 
their confidential contact information."). 

. 
8 Px. IO (Consumer Declaration of Angie Gober ("Gober Dec.")) ,r2, at FTC-000048 (" I received a Facebook 
invitation for a free workshop . . . The invitation stated that the workshop would teach me how to earn money by 
selling products on Amazon.com.'1) ; Px. 11 (Consumer Declaration of Bette Gilbert ("Gilbert Dec.' ')) ,r,r 2-3, at 
FTC-000056 (I received a flyer in the mail from a company called FBA Stores._. the flyer stated . , . the workshop 
would teach you how to make $5,000 to$ L0,000 in the next 30 days ,_.") & FTC-000060 to -62 Att. A (San Antonio 
Mailer); Px. 12 (Consumer Declaration of Carol Slaton ("Slaton Dec.'')) ,r 2, at FTC-000078 ("According to the 
radio advertisement, a company called FBA Stores offered free workshops held in Reno and Carson City, NV that 
would show me how to make thousands of dollars on the internet by starting an online business to sell items on 
Amazon.''); Px, I 4 (Consumer Declaration of Flor de Maria Hall ("Hall Dec.' )) ,r 2, at FTC-00031 I (The invitation 
stated: 'Make $5,000 - $ I 0,000 on Amazon in the next 30 Days."') & FTC-000314 to -316 Att. A (Los Angeles 
Mailer); Px. 17 (Consumer Declaration of Muhammed Husain ("Husain Dec.'')) 1 2-3, at FTC-000417 ("According 
to the radio advertisement, the wo!kshop would show me bow to start a successful business on Amazon that would 
double my investment in the business in just a few weeks." ) & FTC-000500 Att. U (SF Bay Area Mailer); Px. 18 
(Consumer Declaration of Nelson Bulemi ("Bulemi Dec.'')) 2, at FTC-000502 ("lTI or around February 2017, J 
read an email in my inbox advertising a free workshop about making money by selling items on Amazon.corn."); 
Px. 19 (Consumer Declaration of Nicole Egan ("Egan Dec.")) ,r 2, at FTC-000524 ("The Facebook.com 
advertisement said that the workshop would show me how to make thousands of dollars online every month.'')j Px. 
20 (Consumer Declaration of Richard Scuoteguazza (" Scuoteguazza Dec.")) ,r 2, at FTC-000530 ("The invitation 
stated that people could earn a lot of money by implementing the system.''); Px. 21 (Consumer Declaration of 
Veronica Sanchez (''Sanchez Dec.'')) ,r 2, at FTC-000534 (' 'The flier said that the workshop would show me how to 
make $10,000 per month selling items on Amazon."); Px. 134 (Tyndall Dec.) ,r 5, at FTC-003000 (''Advertisements 
forthe_se ' Amazon Workshops ' typically contain earnings claims .. . "); Compl. ,r24. 
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the Seattle area to share my secrets fw making money on Amazon. Thi. 

will truly be a once-in-a-lifetime opportunity. 9 

B. Get started selling on Amazon and Make $5,000-$10,000 in the next 3 

days . . . Even if you have never sold anything online before. 10 

C. I ' ll be Giving you Wholesalers You can call up and Get Great Deals fm 

Huge profits. Or just make some extra$$ to Pay Your Basic Bills. 11 

D. For years we have been helping thousands of ordinary people take their 

lives back and create financial freedom by implementing our systems fo 

success on Amazon. 12 

E. Just last year we sold over $12 Million on Amazon.com. Now we want t 

help you become our next Amazon success story. 13 

Defendants' earnings claims regarding the Amazing Wealth System are false or 

unsubstantiated. 14 Few, if any consumers who purchase Defendants' Amazing Wealth System 

9 Px. 73 (Complaint, Washington v. Bowser et al .. No. l 7-2-31392-1 (Wash. King County Super, Ct. filed Dec. 6, 
2017)) 14.6, at FTC-00077R & FTC-000799 Ex. I (Seattle Mailer attachea to Washington Complaint); Comp!. 
25.A . See also Px. 2 (SF Bay Area Mailer) at FTC-000009· Px_ I 7 (Busa.in Dec.), at FTC-000500 Att. U (SF Bay 
Area Mailer). 

10 Px. 2 (SF Bay Area Mailer) at FTC-000009; Px. 17 (Husain Dec.)~ 52-53 at FTC-00043 1 & FTC-000500 Att. U 
(SF Bay Area Mailer); CompL 125.B. 

11 Px. 2 (SF Bay Area Mailer) at FTC-000009; Px_ 17 (Husain Dec.), at FTC-000500 Att. U (SF Bay Area Mailer); 
Comp I. ~ 25.C. 

,:z Px. 2 (SF Bay Area Mailer) at FTC-000Q08; Px. 17 (Husain Dec.), at FTC-000499 Att. U (SF Bay Area Mailer); 
Compl. 125.D. 

l ) Px. 2 (SF Bay Area Mailer) at FTC-000008; Px. 17 (Husain Dec.), at FTC-000499 Att. U (SF Bay Area Mailer); 
Compl. 125.E. 

14 Px.125 (FTC Expert Declaration o[ Randy Hlavac (''Hlavac Dec.") 12, at FTC-002951 ("In my opinion, the 
earnings claim.s made in connection with the marketing and sale of the Amazon Wealth System are false and 
deceptive because it is virtually impossible for a ' typical purchaser' to generate the advertised revenue claims usiflg 
the Amazon Wealth System.' '); Compl. ~ 26. 
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earn the income Defendants promise. 15 Most, if not all, purchasers do not earn any profit 

whatsoever with the Amazing Wealth System. 16 

In addition to making false and unsubstantiated earnings claims, Defendants disseminate 

industry fmancial, earnings, or performance information in connection with their offer for sale, 

sale, and promotion ofthe Amazing Wealth System. 17 For example, in late July 2017, during a 

live event promoting the Amazing Wealth System held at the Carson uggets Casino Hotel in 

Carson City, Nevada, Defendants presented consumers with an 'Amazon Workshop Manual" 

containing industry performance .information showing, among other' e-commerce industry 

statistics millions of monthly U.S. visitors across retail websites, increasing e-commerce sales o 

the largest U.S. internet retailers, including Amazon, and a high average growth rate in e-

15 Px. 16 (Consumer Declaration of Mary Fichnter ("fichnter Dec.)) ,r 24, at FTC-000413 (''In the end, I speot more 
than $9,995 trying to start an online business using Adam and Chris Bowser's program based on their promise of 
making $5,000-$10,000 per month. In reality, I only made around $300 and most of that money came from seLii1'g 
items I already owned."); Px. 19 (Egan Dec.) ,r 30, at FTC~000528 ('' I spent more than $45,000 trying to start a 
business using FBA Stores' services and I did not make a profit I only sold a few items in my Amazon store and 
made $ I 00 in total."); Px. 106 (Consumer Declaration ofRoy Spring ('Spring Dec."))~, 2 l-24, at FTC-00265610 
2657 ("we quickly realized that we would not make any large profits selling on Amazon." ); Comp!. ,r 25. 

16 Px. 10 (Gober Dec.) ,r 19, at FTC-000052 (:'l spent over $16,000 and made no money using the FBA Stores 
system."); Px. 12 (Slaton Dec.) ,i 51 , at FTC-000090 ("We did not generate any money or start a successful business 
using the FBA Stores ' services."); Px. 13 (Consumer Declaration ofClint HilJ ("Hill Dec.'-')) t34, at FTC-000283; 
Px. 14 (Hall Dec.) 1 13, at FTC-000313 ("In total , my husband and I spent $1,000 for the three-day workshop and 
$31 ,000 forthe diamond package. We did uot make any money, as promised, by signing up with FBA Stores."); Px. 
15 (Consumer Declaration of Jasmine Smith ("Smith Dec.")) ,r 55, at FTC-000332 ("FBA Stores also promised that 
Twould earn $10 000 per month, but, in reality, I did not make any money ... 1 am still trying to recover from the 
thousands ofdollars I lost llsing FBA Stores' services, including damage to my 401 k.")· Px. 17 (Husain Dec.) ,r 54, 
at FTC-00043 l ("Working with FBA Stores led to a lot of debt, a lower credit score, and a reduced credit limit. I 
made no profit whatsoever and, in fact. l lost money."); Px. 18 (Bulemi Dec.) 135, at FTC-000509 ("We did not 
make any money at all using FBA Stores ' 'services' or products, and now we have credit card debt caused by the 
FBA Stores scam."); Px. 20 (Scuoteguaz.za Dec.) [ 13, at FTC-000532 ("In total, I paid FBA Stores $11,000 and I 
did not make any money or receive a refund."); Px. 21 (Sanchez Dec.) t 33, at FTC-000539 (' We lost thousands of 
dollars using FBA Stores' services. ---"); Comp!. 1 25. 

17 Px. 12 (Slaton Dec.) 133, at FTC-000086 & FTC-000135 to -143 Ex. P (FBA Stores Amazon Workshop Manual 
containing industry financial, earnings, or perfonnance iofonnation); Px. 118 (Copy of 'Tim Hellbusch Day l" a 
slide presentation registered by FSA Stores LLC with the United States Copyright Office) at FTC-002865 to - 2872 
{Online Auction Learning Center sales presentation containing industry financial, earnings, or performance 
information); Px. I I 7 (Certificate of Regjstration for "Tim Hellbusch Day I); Comp!. ,r 28. 
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commerce. 18 This industry information leaves consumers with the impression that they are 

likely to earn significant income if they purchase and implement the Atnazing Wealth System. 19 

The industry performance information contained in the "Amazon Workshop Manual" exceeds, 01 

does not reflect1 the performance experience of typical purchasers of the Amazin'g Wealth 

System. 20 

1. Amazon's Thfrd Party Seller Program 

Amazon.com is a popular website owned and operated by Amazon.com, Inc. 

(''Amazon1').21 Millions of consumers use Amazon.com every day to purchase a wide range of 

products1 across dozens ofproduct categories, from. Amazon and its authorized third-party 

: sellers. 22 

Amazon's third-party seller program provides registered sellers access to Amazon's 

customer-base, Internet outlets, and other benefits. 23 To sell products on Amazon.com, third-

, party sellers must create a "Selling on Amazon" accotmt (' Amazon Selling Account'') using 

Amazon1s Seller Central1 the Web interface where third-party sellers open and manage their 

18 Px. 12 (Slaton Dec.) if 33, at ,FTC-000086 & FTC-000135 to -143 Ex. P (FBA Stores Amazon Workshop Manual 
containing industry financiaJ, earnings, or perfonnance information); Cornpl. ,r 29. 

1~ Px. 12 (Slaton Dec.) ,r 27, at FTC-000084 ("When we signed up for coaching services, we thought we could [be] 
making thousands ofdollars of profit each month based on the representations ofthe FBA Stmes representatives at 
the Second Workshop."); Comp!. ,r 29. 

20 Px. 12 (Slaton Dec.) ,r 51, at FTC-000090 (:'We did not generate any money or start a successful business using 
the FBA Stores' services."); Compl. if 19. 

21 Px. 85 (Complaint in Amqzon."com Inc. v. FBA Stores, LLC el al., No. 2: I 7cvl 830 (W.D. Wash. filed Dec. 6, 
2017) ("Amazon Complaint")) ,r 3, at FTC-002146; Px. 124 (Declaration of John Macy Armstrnng, Director, FBA 
and Global Selling Business at Amazon.com, Inc. (''Armstrong Dec.")) ,r 1, at FTC-002947 ("Through its 
subsidiaries, Amazon owns and operates the Amazon.com website.") · Compl. ,r 30. 

22 Px. 85 (Amazon Complaint) ,r 3 atFTC-002146; Comp!. ,r 30. 

23 Px, 85 (Amazon Complaint) ,r 4, at FTC-002146; Compl. ,r 3 I. 
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Internet outlet or "Amazon Store.'' 24 When they open their Amazon Selling Account, thir -part 

sellers must agree to the Amazon Services Business Solutions Agreement ("Amazon BSA"), 

which governs access to and use ofAmazon's services and sets forth Amazon' s rules and 

restrictipns for selling on Amazon.com. 25 

After opening an Amazon Selling Account, selling on Amazon.com involves three main 

steps: (1) listing products; (2) selling the products· and (3) shipping the products to consumers. 26 

The first step in selling a product on Amazon.com requires the third-party seller to create a 

listing accurately identifying the product for sale.27 Each product sold is assigned a unique 

Amazon Standard Identification Number ("ASlN").28 Pursuant to the Amazon BSA, prnduct 

listings must be "accurate and complete." 29 

After a product is listed, it becomes available for purchase on Amazon.com. 30 Products 

listed for sale on Amazon.com appear on a product detail page, which customers typically reach 

after searching for a product or category of products. 31 The product detail page includes a "Buy 

Box" where a listing is given prominence and where customers can quickly begin the purchasing 

24 Px. I 24 (Armstrong Dec.) 12, at FTC-002947 ("Anyone interested in selling products in the Amazon marketplace 
must first create a Selling on Amazon account using Amazon's Seller Central, the Web interface where sellers open 
and manage their selling account."); Comp!.~ 32. 

25 Px. 124 (Armstrong Dec.)~ 2, at FTC-002947 ("Sellers also must agree to the Amazon Services Business 
Solutions Agreement ('BSA'), which governs seller access to and use of Amazon ' s services and sets forth Amazon' 
rules and restrictions for selling through the website."); Comp1. 33. 

26 Px. 85 (Amazon Complaint) 1 54, at FTC-002 I 59; Comp I. 1 34. 

27 P 85 (Amazon Complaint) 55, at FTC-002159; Comp!. 135. 

i s Id 

29 Px. 85 (Amazon Complaint 56, at FTC-002159; Comp!. ,135. 

30 Px. 85 (Amazon Complaint) 157, at FTC-002160; Comp!.~ 36. 

31 Px. 85 (Amazon Complaint)~ 58 at FTC-002160; Comp!. ,i 37. 
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process by adding items to their electronic shopping carts. 32 Multiple sellers can offer the same 

product on Amazon.com. 33 "Ifmore than one eligible seller offers a product, they may compete 

for the Buy Box for that product." 34 Third-party sellers must meet certain perfonnance-based 

requirements and metrics (e.g., order defect rate, chargeback rate speed of delivery and 

experience with the Amazon selling service) to be eligible to compete for Buy Box placement.35 

For many third-party sellers, "Buy Box placement can lead to increased sales.'· 36 

Amazon encourages -its customers to review the products they purchase and publishes 

customer reviews on product detail pages accessible from product listings on Amazon.com. 37 

To review a product, an individual must be an Amazon.com customer and must have an 

Amazon.com customer account. 38 Amazon expressly prohibits paid reviews and has developed 

technologies and protocols designed to detect and remove false, misleading and inauthentic 

reviews from Amazon.com. 39 Amazon routinely suspends third-party sellers that post or 

32 Amazon.com, Tnc., How th.e Buy Box Works, 
https:/ /sellercentral .amazon.com/gp/help/extemal/3 7911 ?language=en-US&ref=mpbc _ 200401 830 _ cont_37911 (last 
visited Mar. 9, 2018); Compl. ,r 37. 

33 Amazon.com, Inc., How the Buy Box Works, 
https://sellercentral._amazon.com/gp/help/e.xternal/3 7911 ?language=en-US&ref=mpbc _200401830 _cont_379 l 1 (last 
visited Mar. 9 2018); Compl.1[38. 

34, Id. 

35 Amazon.com, lnc. , Winning the Buy Box, 
bttps://sellercentral .amazon.com/gp/help/extemal/help.html?itemlD=201687550&1an.g11age=en
US&ref=efph_201687550_relL37911 (last visited Mar. 9, 2018); Comp!. ,r 38. 

36 Amazon.com, Inc., How the Buy Box Works, 
bttps://sellercentral.amazon.com/gp/belp/extemal/p91 l ?language=en-US&ref-=mpbc _200401830 _cont_3 7911 (last 
visited Mar. 9 2018); Comp!. 38. 

37 Px. 85 (Amazon Complaint) ,r 58 atFTC-002160; Comp!. 39. 

Js Id. 

39 Px. 85 (Amazon Complaint) ,r,r 58-60 at PTC-002160; Comp!. ,r 40. 
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purchase fake reviews and has taken legal act.ion against parties who offered to supply paid 

reviews on Amazon.com. 40 

"Once a customer places an order on Amazon.com, Amazon notifies the [third-party] 

[s]eller."41 Orders are then fuJfilled in one of two ways: (1) by the third-party seller itself; or (2) 

"by Amazon, if the third-party seller is using Amazon's ["Fulfillment by Amazon"] ("FBA ') 

[s]ervice."42 

"Amazon offers third-party sellers the option of fulfilling orders through its FBA service. 

With the FBA service, third-party sellers can ship their products to one of the Amazon 

fulfillment centers located around the country and Amazon will pick, pack, and ship these 

products to the end customer. Products offered through Amazon's FBA service are displayed 

with Amazon's Prime logo, indicating to customers that Amazon itself handles the shipping and 

customer service. Products shipped from Amazon's fulfillment centers are also eligible for 

Amazon Prime free two-day shipping for Prime members and free shipping for all customers. 

Amazon also provides customer service for these products, handling questions, complaints, 

returns and refunds."43 

Ce11ain product categories are "gated" on Amazon.com (e.g., collectible coins, fine art, 

sexual wellness, and wine), which means that third-party sellers "must obtain approval from 

Amazon before listing products in these restricted product categories." 44 The process of 

40 Px. 85 (Amazon Complaint) ,i 60, at FTC-002160; Comp!. ,r 40. 

41 Px. 85 (Amazon Complaint) ,r 6 I, at FTC-002160; Comp!. ,r 41. 

42 id. 

43 Px. 85 (Amazon Complaint) ,r 6, at FTC-002147~ Comp!. 'lf 42_ 

44 Px. 85 (Amazon Complaint) 'IJ 100 atFTC-002171 to -2172; Comp!. 43 . 
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approving third-party sellers to sell gated products is commonly referred to as "ungating." 45 

Amazon' s ungating requirements vary by category and are generally designed to ensure that 

third-party sellers and their products are "reliable and genuine.' 46 

2. Defendants' Amazing Wealth System 

Defendants solicit prospective purchasers to enter into a new business using the Amazing 

Wealth System to sell products as third-party sellers on Amazon.com. 47 Defendants describe the 

Amazing Wealth System as an exclusive "plug-and-play system" to assist purchasers in 

launching and growing a new online business selling products as a third-party seller on 

Amazon.com. 48 

Defendants represent that t_hey or one or more designated persons, including Amazon, 49 

will provide prospective purchasers of the Amazing Wealth System the following: 

A. An lntemet outlet in the fom1 of one or more Amazon stores or account 

where prospective purchasers will be able to sell products as third-party sellers 01 

Amazon.com; 50 

45 Id. 

46 Px. 85 (Amazon Complaint) ii 101, at FTC-002172; Compl. ~ 43. 

47 Px. 134 (Tyndall Dec.) 17, at FTC-003000; Compl. 145. See also Pxs. 10·21 89-91 & 121·22 (Consumer 
declarations describing Defendants' sales and marketing campaign for the Amazing Wealth System). 

48 Px. 134 (Tyndall Dec.) ,r 7, at FTC-003000; Px. 75 (Transcript of July 7, 2017 FBA Stores Free Two-Hour 
Workshop in Seattle WA) 19:3-7at FTC-000813 ("How many of you would love to learn how to make an extra 
$5,000 to $10,000 a month by spending 30 minutes to an hour a day learning and implementing a plug•and-pJay 
system I'm going to share [with you] here in a moment."); Comp!. 46. 

49 Defendants are not affiliated with, or connected to, Amazon in any way. Px. 85 (Amazon Complaint) pp. 1-2, at 
FTC--002144 ("The Bowsers attract victims in part by deceitfully suggesting they are affiliated with, or somehow 
sponsored or sanctioned by Amazon; indeed the names 'FBA Stores, LLC and ' AWS LLC' both illegally trade on 
Amazon trademarks and falsely suggest some connection to Amazon.") & ,r 5 l , at FTC-002159 · Compl. 144. See 
also Px. 14 (Hall Dec.) ,r 10, at FTC-000313 ("During another sessi.on with my FBA Stores coach, I learned that 
Amazon was not affiliated with FBA Stores.") 

50 Px. 134 (Tyndall Dec.) 7, at FTC-003000· Comp I. 48,A. 
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B. Assistance to get up and running on Amazon.com; 51 

C. Access to wholesalers and major suppliers; 52 

D. Storage, handling, packing, labeling, shipping, and inventorying ol 

products to sell on Amazon.com; 53 

E. Exclusive access to authentic products likely to sell at "healthy" profi 

margins on Amazon.com; 54 

F. "Tips, tricks, and techniques" to profit and out compete other lhird- art 

sellers on Amazon.com; 55 and 

G. Login access to the AWS Members Area, which is described as an nline 

platform that includes step-by-step training videos, top tier wholesale supplier 

that can supply purchasers with products for their online business, and tools an , 

software to help purchasers automate, systematize, and grow their business. 56 

The price of the Amazing Wealth System ranges from $995 to more than $35,000 

depending on what level of "enrollment" or "package" prospective purchasers choose and what 

"bonuses" they select. 57 For example, the base $995 Amazing Wealth System package provides 

Defendants' purported "tips tricks, and techniques" through a three-day live workshop, videos, 

~ 1 Px. 134 (Tyndall Dec.) , [ 7 at FTC-003001 ; Comp( ,r 48.B. 

52 Px. 134 (Tyndall Dec.) ,r 7, at FTC-003001; Compl. ,r 48.C. 

53 Px. 134 (Tyndall Dec.) ,r 7, at FTC-00300 l ;Compl ,r 48.D. 

54 Px. 134 (Tyndall Dec.) ,r 7, at FTC-00300l;Compl. ,r 48 .E. 

55 Px. 134 (Tyndall Dec.) ,r 7, at FTC-00300 I; Compl. 48.F. 

56 Px. I 34 (Tyndall Dec.) ,r 7, at FTC-003001; Compl. ,r 48G .. 

51 Px. 134 (Tyndall Dec.) ,r,r 8-9, at FTC-003001 ;Compl. 49 , 
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12 

and webinars. 58 The higher level $34 995 "Diamond Enrollment" offers prospective purchasers. 

" 16 Personal 1 on 1 Coaching Sessions" and other purported "bonuses" such as ungating service 

in addition to the workshop, videos and webinars offered with the base Amazing Wealth System 

package .. 59 During the personal coaching sessions, Defendants typically convey substantially 

similar strategies and content as Defendants' three-day live workshops, videos and webinars. 60 

3. Defendants' Deceptive Campaigns to Recruit Consumers to Attend Live 

Events 

In an effort to lure consumers into purchas ing the Amazing Wealth System, Defendants 

conduct free two-hour live events or "workshops." 61 Defendants have conducted live events 

throughout the United States and Canada including in: Austin, Texas; Baltimore, Maryland; Las 

Vegas Nevada; Madison Wisconsin; Milwaukee, Wisconsin; San Antonio, Texas; San Juan, 

Puerto Rico; Seattle, Washington· Louisville Kentucky; Oakland, California; and Washington, 

DC. 62 

Defendants promote their live events by targeting consumers that live near an upcoming 

live event. 63 In October 2017, Defendants disseminated promotional materials, including direct 

mailers, to consumers in Nevada for a live event in Las Vegas. 64 In November 2017, 

58 Px. 134 (Tyndall J?ec.) ,r,r 7-8, at FTC-00300 I; Comp!. 150. 

59 See e.g. , Px. 9 (FBA Stores Diamond Enrollment Brochure) at FTC-000039; Comp!. ,r 50 . 

6 °Compl. ,r 51. 

61 Px. 134 (Tyndall Dec.) ,r 8, at FTC-003001 ; Compl. ,r 52. 

62 Px. t34 (Tyndall Dec.) 1f 6, at FTC-003000; Px. 85 (Amazon Complaint) at FTC-002220 to -22243 Ex. 2 (FBA 
Stores mailers collected by Amazon); Compl. 53. 

63 Px. 88 (Declaration of Chris Bowser) ,r 8-10, at FTC-002337 ("FBA Stores holds workshops nationwide .. . FBA 
Stores typically mails out approximately 30,000 to 40,000 flyers for each workshop."); Comp!. ,r 54. 

64 Px. l (Las Vegas Mailer) at FTC-000001 to -06; Comp!. ,r 55, Ex. A. 
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Defendants clisseminated promotional materials, including direct mailers, to consumers in 

California's Bay Area. 65 In September 2017 Defendants disseminated Spanish language 

promotional materials, including direct mailers, to consumers in Puerto Rico. 66 

Defendants' direct mail invitations typically urge consumers to call a toll-free number 

immediately and register to attend a free two-hour "exclusive LIVE Amazon Workshop" in their 

Jocal area. 67 Defendants' direct mail invitations typically offer the free two-hour workshops 

over 4-5 days at multiple hotels ih the targeted area. 68 Defendants' direct mail invitations 

typically include earnings claims such as "Get started selling on Amazon and Make $5,000-

$10,000 in the next 30 days .. . Even if you have never sold anything online before." 69 

In addition to using direct mail, Defendants use email, social media and radio 

advertisements to promote their free two-hour workshops. 70 

65 Px. 2 (SF Bay Area Mailer) at FTC-000007 to -09; Px. 17 (Husain Dec.) ~,r 52-53, at FTC-000431 & F -000498 
to -500 Att. U (SF Bay Area Mailer); Compl. ,r 56, Ex. B . 

66 Px. 3 (Puerto Rico Mailer) at FTC-000010 to -14; Compl. ,r 57, Ex, C. 

67 Px:. 2 (SF Bay Area Mailer) at FTC-000008 to -09; Px. 17 (Husain Dec.) ,r,r 52-53 , at FTC-000431 & FT -0004' <) 
to -500 Att. U (SF Bay Area Mailer); PX. 94 (June 2016 Seattle Area FBA Stores Mailer) at FTC-002520 to -2S22 ; 
Px. 95 (July 2017 Seattle Area Mailer) at FTC-002524 to -2526; Compl ,r 58 . See also Px. 73 (Transcript of June 
12, 2017 undercover caJI to register for special invitation Amazon workshop in the Seattle area) at FfC-000774 et 
seq; Px. 74 (Transcript of five voiceroails from undercover phone associated with FTC investigator registration for 
and attendance at two-hour Fulfillment-By-Amazon workshop held in Seattle on July 7, 20 17) at FTC-000789 
("You 're already registered. The opportunity to make money with Amazon could not be better. .. Get the babysitter, 
do whatever it takes to [attend] my live event ... . This is Adam Bowser and I'm looking forward to you being 
another one ofmy successful students."); Px. 99 (Setala Dec.) ,r,r 5-8, 21-25, at FTC-002586 to -2587 (describing 
Pxs. 94-95 (Seattle Area Mailers), authenticating transcripts marked Pxs. 73-74 and describLng FBA Stores 
workshop registration call and voicemai ls received from FBA Stores). 

68 Px. 2 (SF Bay Area Mailer) at FTC-000008 to -09; Px. 17 (Husain Dec.) 152-53, at FTC-000431 & FTC-000499 
to -500 Att . U (SF Bay Area Mailer); Compl. 159. 

69 Px. 2 (SF Bay Area Mailer) at FTC-000008 to -09; Px. 17 (Husain D~c.) ,r 52-53 , at FTC-000431 & FiC-0004 
to -500 Att. U (SF Bay Area Mailer); Px. 94 (June 2016 Seattle Area FBA Stores Mai ler) at FTC-002520 to -2522; 
Px. 95 (July 2017 Seattle Area Mailer) at FTC-002524 to -2526; Compl. ,r 60 .. 

70 Px. 17 (Husain Dec.) ,r 2 , at FTC-000417 (' I heard a radio advertisement for a local workshop about making 
money on Amazon.com."); Px. 10 (Gober Dec.) 2, at FTC-000048 (' In or around October 2016, I received a 
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4. Defendants' Free Two~Hour Workshops 

During the free two-hour workshops, Defendants attempt to convince consumers to 

purchase their "system" and enroll in their "3-Day Amazon Profits Workshop 'which they 

typically offer at a "special discount'' of $995 . 71 Defendants make earnings claims throughout 

the free two-hour workshops and share examples and testimonials of purportedly successful 

purchasers of the Amazing Wealth System.72 

Facebook invitation for a free workshop in Oklahoma City, OK hosted by FBA Stores."); Px. 121 (Consumer 
Declaration of Adam Altman (''Altrna11 Dec.")) 3, at FTC-002914 & FTC-002920 Ex. A (confirmation email from 
Chris Bowser stating ''We are excited to share exactly how you can start Learning and then take action in selling on 
Amazon to make huge profits!"); Comp!. ,r 61 . 

71 Px. 17 (Husain Dec.) ,r,r 8-15, at FTC•0004 l9 to -420; Px:. 18 (Bulemi Dec.) ,r 7, at FTC-000502 ("my business 
partner and Tsigned up for FBA Stores ' three-day workshop . .. and paid FBA Stores $995 .''); Px. 75 (Transcript of 
July 7, 2017 FBA Stores Free Two-Hour Workshop in Seattle, WA) at FTC-000796 et seq,; Compl. 62. See also, 
Px. 16 (Transcript of Undercover Call to FBA Stores) 1 1 :) 6-18, at FTC-000946 ("how much is the three-day 
seminar? ... lt's 995 ... "). 

72 Px. to (Gober Dec.)~ 3, at FTC-000048 ("my son and I attended the free worksl'top together . .. We were told we 
could earn thousands ofdollars by implementing the FBA Stores system.") & FTC-000054 Att. A ($5,000 Sales 
Guarantee Certificate)· Px. I 2 (Slaton Dec.) 17, at FTC-000079 ("During the F irst Workshop, the FBA Stores 
representatives made many claims about how much money I could make with the help ofFBA Stores."); Px. 13 
(Hill Dec.) 'I[ 2, at fTC-000277 ("During the First Workshop, the FBA Stores representatives promised to help my 
wife and I set up an online business that earns thousands of dollars every month on Amazon.com."); Px. 14 (HaJJ 
Dec.) ,r 3, at FTC-000311 ("DuEing tbe workshop, the speaker said that people who followed the FBA Stores system 
could make thousands of dollars per month."); Px. 15 (Smith Dec.) ,r 3, at FTC-000318 (At the First Workshop, a 
speaker gave a presentation about bow people can make a lot of money by selling items on Amazon. He said that 
people made thousan.ds of dollars per month by applying the techniques that FBA Stores would show me ifl signed 
up for a second workshop that would last three days."); Px. 17 (Husain Dec.) 1111-13, at FTC-000419 to -420 
("During the presentation, FBA Stores claimed that 1 could eam a 30 percent profit on however much money I 
invested in my business."); Px. 18 (Bulemi Dec.) 15, at FTC-000502 ("During the First Workshop, the FBA Stores 
representative said that l could start an online business that made thousands of dollars per month by selling items ort 
Amazon."); Px. 19 (Egan Dec.) ,r 4, at FTC-000524 ("They promised to help set up a successful work-at-home 
business that made thousands of dollars each month."); Px. 20 (Scuoteguazza Dec.) ,r 4, at FTC-000530 ("During 
the workshop, tile speaker stated that we could earn a lot of money on Amazon by implementing the FBA Stores 
System.'); Px. 2 l (Sanchez Dec.) 114-5, at FTC-000534 ("During the First Workshop, the FBA Stores 
representatives repeatedly said that I would make $10,000 per month by selling items on Amazon, and that I would 
quickly generate thousands of dollars of profits each month."); P . . 75 (1 ·an ripl of July 7 2 17 FBA tores Free 
Two-Hour Workshop in Seattle, WA) at FTC-000796 et eq.: Px. 99 (Setaln Dec.) 15, at FTC-002585 'Dliring 
the presentation, FBA Stores representatives claimed that using the FBA Stores system would result in a twenty 
percent return on investment."); Comp!. 163. 
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For example, on July 7, 2017, ''Skylar," one ofDefendants' presenters, made the 

following oral representations during a free two-hour workshop held at the Renaissance Hotel in 

Seattle, Washington: 

A . "How many of you would love to be able to learn how you can make an 

e)l..'tra $5,000 to $10,000 a month by spending 30 minutes to an hour a day 

learning and implementing a plug-and-play system l 'm going to share wit 

you here in a moment." 73 

B. "You're selling Amazon you' re now making more money. That means 

that whatever you have invested into inventory, whatever you start with 

you've gotten that money back plus a what? ... Plus a profit, or what is 

called an ROI, which stands for a return on investment. . . See, in our 

system - again, write this down - the minimum ROI, minimum net return 

on investment that our students are making right now, their target 

minimum net ROI, is 20 percent. Write that down. Twenty percent. 

Minimum net ROI of20 percent." 74 

C. "All right, guys. So what did John Bean do? ... Took $1 ,000, turned it 

into . . . $65,000. Now, do you think that John Bean stopped there? 

...How many of you would not stop there by raise of hand. See, here' s 

what we know, folks. You go to the three-day workshop, you learn the 

system, you start selling on Amazon, once you've made your first, second, 

third sale, what are you proving to yourself? .. . That you can do it right, 

73 Px. 75 (Transcript of July 7, 2017 FBA Stores Free Two-Hour Workshop in Seattle, WA) 19:3-7 at FTC-000815; 
Compl. 164.A. 

74 Px. 75 (Transcript of.July 7,2017 FBA Stores Free Two-Hour Workshop in Seattle, WA) 29:3-30: 17, at FTC-
000824 to -825; Compl. 164.B. 
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that you can <lo it. .. . So, again, like I said, John Bean started out with 

what - with $1 ,000, turned that into $65 ,000. Now, by the way, we're 

going to talk about the time frame that John Bean did that in. However, he 

was working on a very compressed time frame because he said I don't 

have five years, l Oyears, to be able to build my retirement level up. He 

says, I've got to do this now." 75 

In some instances, Defendants display an "earnings disclaimer" on a screen shortly after 

beginning their free two-hour workshops. One such earnings disclaimer stated: 

Any student examples showing profits or other earnings are NOT 

interpreted as average, or normal. The typical, expected or normal 

individual does not ever start a business. So, by having a business 

at all, they are already above average. All profits shown are 

potential returns. There is no assur~ce that your profits and 

income will match what we present. 76 

In some instances, Defendants will also make oral earnings disclaimers during the course of the 

free two-hour workshops. For example, during a free two-ho-ur workshop in Seattle the 

presenter stated as follows: 

Just because I sbare with you a testimonial or an example of 

someone that, tees say, is making $10,000 a month am I 

guaranteeing that you're also going to make $10,000 a month? .. . 

71 Px. 75 (Transcript of July 7, 2017 FBA Stores Free Two-Hour Workshop in Seattle, WA) 113 :6-115 :2, at FTC-
000908 to -910; Comp!. 164.C. 

76 Px. 99 (Setala Dec.) 1 12, at FTC-002584; Comp!. 165. 
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Absolutely not. 77 

Despite the brief earnings disclaimers Defendants' presentation during the free two-hour 

workshops leaves consumers with the net impression that they are likely to profit implementing 

the Amazing Wealth System to sell on Amazon. 78 

Defendants also tell consumers who attend the free two-hour workshops that it's not 

possible to teach them everything in two hours and that to fully understand Defendants' system 

and receive the necessary software "tools" and access to a network of wholesalers, consumers 

need to purchase the Amazing Wealth System and attend Defendants' '13-Day Amazon Profits 

Workshop"(' 3-Day Workshop"). 79 Defendants typically offer the Amazing Wealth System 

base package which includes enrollment in a 3-Day Workshop, for $995. 80 The base Amazing 

Wealth System package also includes, among other things, a set of books and DVDs bearing the 

label "Amazon Riches Home Study System." 81 Defendants require consumers purchasing the 

Amazing Wealth System base package to sign a purchase order. 82 

77 Px. 75 (Transcript of July 7, 2017 FBA Stores Free Two-Hour Workshop in Seattle, WA) 19:20-20: 1, at FTC-
000814 to -815; Comp!. 166. 

7s See e.g. Px. 10-21, 89-91 & 121-22 (Consumer declarations describing Defendants sales and marketing 
campaign for the Amazing Wealth System and their impression that they were li.kely to profit based on Defendants' 
representations); Compl. 167. 

79 Px. 75 (Transcript of July 7, 20 l 7 FBA Stores Free Two-Hour Workshop in Seattle, WA) 13 : 15-23, at FTC-
000808, &_ 88:20 - 89:8, at FTC-000883 to -884; Comp!. 68. 

80 Px. l 7 (Husain Dec.) 1 14, at FTC-000420 ("I signed up for a three-day workshop FBA Stores offered [ Jand paid 
FBA Stores $995.00 using my credit card."); Compl., 69. 

Px. 102 (Declaration of FTC Investigator Yasser Dandashly ("Dandashly Dec.")) ,r 14, at FTC-002596 (After I 
paid for the three-day workshop, A WS gave me an electronic tablet, DVD set, USB stick . . . "); Px. 134 (Tyndall 
Dec.) ~ 21, at FTC~003003 to -3004 (photo of DVDs bearing the label "Amazon Riches Home Study System"); 
Compl., 70. 

82 Px. 4 (A WS Purchase Order enrolling a undercover investigator in a 3-Day Workshop scheduled to take place in 
Oakland, California on December 8-10, 2017) at FTC-00001·5 to -17 ; Px. 102 (Dandashly Dec,) 1 13, at FTC-
002596; Px. 100 (AWS Purchase Order enrolling undercover investigator in a 3-Da.y Workshop scheduled to take 
place in Oakland, Califomia on December 8- to, 20 17) at FTC-002589 to -2590; Compl. 71 , Ex. D. 

17 

81 



2 

4 

7 

9 

IO 

I I 

12 

14 

15 

17 

20 

21 

22 

23 

5. Defendants' 3-Day Workshops 

Defendants hold 3-Day Workshops throughout the United States and Canada. 83 

Defendants typically hold their 3-Day Workshops within a month of, and in close proximity to 

the location of, the free two-hour workshops. 84 During the 3-Day Workshops, Defendants 

attempt to convince consumers to upgrade to more expensive enrollment levels of the Amazing 

Wealth System and buy additional products and services. 85 Defendants typically offer 

"Diamond," "Platinum,'' and "Gold" enrollments for $34,995, $19 995, and $9 995 

respectively. 86 

Defendan(s require consumers enrolling in a higher level enrollment such as the 

"Platinum Enrollment" to sign a written agreement. 87 Defendants' higher level enrollments for 

s, Px. 65 (Selected images of checks from Corporate Defendants for Nevada business activities) at FTC-000704 to -
706 (showing commissions and expenses paid for live sales presentations in Nevada); Px. 66 (Selected images of 
checks from FBA Stores to live event presenters) at FTC-000710 to -724 (showing commissions and expenses paid 
for live sales presentations in Nashville, Indianapolis Hawaii, Chicago, Lafayette, Denver, Las Vegas, London, El 
Paso, and Vancouver); Px. 88 (Declaration ofChrjs Bowser) ,r 8, at FTC-002337 ("FBA Stores holds workshops 
nationwide ... "); Comp!. 172. 

84Px. 2 (SF Bay Area Mailer) at FTC-000009 (invitation to attend free workshops held November 14-18, 2017); Px. 
134 (Tyndall Dec.) 1 J9-22 ( describing December 8-10, 2017 three-day workshop in Oakland), at FTC-003003 to -
3004; Px. 102 (Dandashly Dec.) 1 13, at FTC-002596; Px. 100 (AWS Purchase Order enrolling undercover 
investigator in a 3-Day Workshop scheduled to take place in Oakland, California on December 8-10, 2017) at FTC-
002589 to -2590; Comp!. 173 . 

85 Px. 5 (Amazing Wealth System Brochure distributed during a 3-Day Workshop) at FTC-000018 to -25 ; Px. 17 
(Husain Dec.) 1121-30, at FTC-000422 to -425; Comp!. 74, Ex. E. 

~6 Pxs. 6-7 (FBA Stores and Amazing Wealth System package breakdown handouts) at FTC-000026 to -29; Px. 13 
(Hill Dec.) ,r 9, at FTC-000278 & FTC-000287 Ex. B (FBA Stores package breakdown handout); Px. 17 (Husain 
Dec.) ,r 28, at FTC-000424 ("FBA Stores offered a 'Diamond Enrollment' business coaching program for 
$34,995 .. .") & FTC-000451 Ex. G (FBA Stores package breakdown handout); Comp!. ,r 75, Bxs. F-G. 

i 7 Px. 8 (AWS Platinum Contract) at FTC-000030 to -36· Compl. 76, Bx. H. 
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the Amazing Wealth System typically feature 'Personal 1-on-l Coaching Sessions ' and other 

"bonuses," such as ungating services and access to the "Fulfillment By Adam" service. 88 

Defendants' Fulfillment By Adam service purportedly receives orders from wholesalers 

exclusively on behalf of purchasers of the Amazing Wealth System and packs and ships those 

products to Amazon's fulfillment centers. 89 According to Defendants,' this service is so that 

[purchasers] can focus on making more money .. . "90 

During the course of the 3-Day Workshops, Defendants repeat, reinforce, and expand on 

the earnings claims made in their initial advertising campaign and in the free two-hour 

workshop. 91 They do so through additional testimonials and specific examples designed to give 

prospective purchasers the impression that they will likely realize high profit margins using the 

88 Px. 9 (handout used by Defendants to describe Diamond bonuses to potential purchasers) at FTC-000037 to -46; 
Px. 17 (Husain Dec.) 128-29, at FTC-000424 (describing PBA Stores 'Diamond Enrollment") & FTC-000451 to -
460 Ex. G (FBA Stores package breakdown handout & coaching program brochure); Comp!. ,r 77, Ex. 1. 

89 Px. 17 (Husain Dec.) at FTC-000459 Ex. G (FBA Stores coaching program brochure);Compl. ,r 78. 

90 Px. 5 (A WS Brochure) at FTC-000024 ("This service is designed so that you can focus on making more money in 
your business and letting Fulfillment by Adam service all your products to Amazon for you."); Compl. ,r 78. 

91 Px. 12 (Slaton Dec.) ,r 27, at FTC-000084 ("we thought we could make[l thousands ofdollars ofprofit each 
month based on the representations of the FBA Stores representatives at the Second Workshop.''); Px. 13 (Hi ll Dec.) 
,r 10, at FTC-000278 ("we thought we could make� thousands of dollars of profit each month based on the 
representations of the FBA Stores representatives at the Second Workshop."); Px. 15 (Smith Dec.) ,r 9 at FTC-
000319 ("During the Second Workshop ... FBA Stores representatives said that with the right types of products, fBA 
Stores members made as much as $100,000 per month.''); Px. 17 (Husain Dec.) ,r 21, at FTC-000422 ("During the 
Second Workshop, the FBA Stores presenter claimed that 1 should expect a 30 percent profrt on the money r 
invested in my business.''); Px. 18 (Bulemi Dec.) i1,r I 0-13, at FTC-000503 to -504 C''During the Second Workshop, 
FBA Stores representatives again claimed that I could make thousands of dollars per month running an on line 
business by selling items on Amazon.") & FTC-00051 1 Ex. A (photo ofFBA Stores PowerPoint presentation 
containing earnings claims shown during 3-Day Workshop in Henderson, Nevada) ; Px. 19 (Egan Dec.) ,r,r 8-12, at 
FTC-000525 ("The FBA Stores presenter said FBA Stores had helped many people start successful online 
businesses that made thousands of dollars each month.''); Px. 20 (Scuoteguazza Dec.) ,r 6, at FTC-000531 ("I paid 
an additional $10,000 for a Gold Enrollment, which included a business coach, products that FBA Stores had 
researched and were likely to be profitable, and assistance in setting up a store on Amazon."); Px. 21 (Sanchez Dec. 
,r I 0, at FTC-000535 ("the FBA tores presenter 9escribed many amplcs of peopl making thousands .. said we 
could do the same thing and mak 10,000 selling on Amazon."); Px. 106 ( pring Dec.) l 7-11, at I· C-002653 
("During the presentation, he gave us instructions about 'five basic steps' to generate $10,000 a month.') & FTC-
002662 Ex . B (FBA Stores workbook); Comp!. ,r 79. 
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Amazing Wealth System.92 

For example, oo December 8, 2017, Nathan Rossi , one of Defendants~ presenters, made 

the following oi;:al representations during a 3-Day Workshop held at the Red Lion Hotel in 

Oakland, California: 

A. ''I'm going to show you how to build ~ business to whatever size you want 

it to be online, on Amazon. So whether you want an extra $20- to $30,000 

a year or you want to create a miJliou dollar a year business, I'm going to 

show you how to do either of those." 93 

B. "This is you starting a legitimate e-commerce business, right? I'm going 

to show you some stuff this weekend that's going to blow your hair back a 

little bit. I'm going to show you products that are going to give you ROI 

SO 80 100 200, 500 percent rerum on your money." 94 

C. "You see, I regularly beat Amazon because I know how to win the buy 

box and I know their tricks. And so I deploy the same tricks and I can 

actually win the buy box. So we ' ll get into that." 95 

D. ' Whether - you know. if you come to me and say, athan, I'm retired, 

I've got $250,000 to start this business, I've got great credit and all the 

time in the world, well, great, we've got -a plan for that. If you come and 

92 Px. 134 (Tyndall Dec.) ,r 26-28, at ITC-003004 to -3005 (describing the A WS three-day workshop held in 
Oakland, CA on December 8-10, 2017); Comp!. ,r 79. 

93 Px. 78 (Transcript of Day I ofAWS Three-bay Workshop in Oakland on Dec. 8, 2017) 30:14-19, at FTC-
001131 ; Comp!. 180.A. 

94 Px. 78 (Transcript of Day 1 of AWS Three-Day Workshop in OakJand on Dec. 8, 2017) 32:2-7, at FTC-001 133; 
Compl. 180.B. 

95 Px. 78 (Transcript of Day I of AWS Three-Day Workshop in Oakland on Dec. 8, 2017) 105:17-20, at FTC-
001 206; Compl. 80.C. 

http:System.92
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you say, I work two jobs, I'm a single mother, my credit score starts with 

decimal point and I could scrape together 500 bucks to get started, well 

we've got a plan for that, too. It's a different plan and both plans will 

make money but it's just different ways. What types ofproducts should 

you start with, where do you begin you know, what niches do you start 

with, what categories, things like that." 96 

Du1ing the 3-Day Workshops, defendants also provide consumers with 'tips, tricks and 

techniques" to purportedly profit and outcompete other third-party sellers on Amazon.com. 97 

Much of the information Defendants convey to consumers during the 3-Day Workshops, in their 

videos and webinars, and during coaching sessions is basic information regarding Amazon.com 

and Amazon' s FBA service that is available free of charge on the "Tutorials and Training" 

section of the Amazon services website. 98 

Many oftbe strategies and techniques Defendants urge consumers to deploy are 

deceptive and violate the Amazon BSA. 99 For example, Defendants instruct purchasers of the 

Amazing Wealth System to obtain fraudulent or fake product reviews for the products purcha · r 

list on Amazon.com. 100 The pos1ing of fraudulent reviews by third-party sellers violates 

Amazon's Anti-Manipulation Policy for Customer Reviews. 101 

96 Px. 78 (Transcript ofDay 1 of AWS Three-Day Workshop in Oakland on Dec. 8, 2017) 1L7:21-118:8, atFTC-
001206; Compl. ,r 80.D. 

97See e.g., Px. 134 (Tyndall Dec.) ,r 29, at FTC-003005 ("Mr. Rossi spoke at length about a strategy called "Win the 
Buy Box" where consumers could generate more sales by creating ~ultiple Amazon seller accounts to sell the same 
product."); Comp!. 8 l. 

98 Amazon Services, LLC, Tutorials and Training, https://services.amazon.com/content/seller~resource -how-to
guides.html (last visited Mar. 10, 2018); Comp!. ,r 82. 

99 Px. 85 (Amazon Complaint) ,r 13, at FTC-002148; Compl. ,r 83. 

100Px. 85 (Amazon Complaint) 91, at FTC-002169; Comp!. ,r 84. 
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Defendants instruct purchasers of the Amazing Wealth System to obtain and deploy 

multiple Amazon Selling Accounts through a variety of ruses in an effort to "win the Buy Box'' 

over other third-party sellers. 102 Amazon strictly prohibits third-party sellers from using multi le 

seller accounts without express pennission from Amazon. 103 

Amazon also prohibits third-party sellers from listing counterfeit or inaccurately 

described products on Amazon.com. 104 Nevertheless, in many instances, Defendants or 

wholesalers recommended by the Defendants sell damaged unauthorized, counterfeit or 

inaccurately described products to purchasers of the Amazing Wealth System. 105 As a result, 

many purchasers, especially those relying on the Fulfillment By Adam service, list damaged, 

unauthorized, counte1feit or inaccurately described products on Amazon.tom, thus violating 

Amazon 's BSA. 106 

IOI Id. 

102 Px. 14 (Hall Dec.) ,r 9, at FTC-000312 to -313 ( 'At the conference, FBA Stores was going to give students a 
brand new laptop from which we could set up a second store. However, though my own research, I discovered that 
Amazon does not allow sellers to set up a second store, and the new laptop was a way of skirting around this tule. I 
was afraid my husband and I might get into trouble by so flagrantly violating Amazon 's policies."); Px. 85 (Amazon 
Complaint) ,r,r 93- 95, at FTC·002169 to 2170; Px. 134 (Tyndall Dec.) ,r 29 at ITC-003005 ("Mr. Rossi spoke at 
length about a strategy caJled "Win the Buy Bo:it" where consumers could generate more sales by creating multiple 
Amazon seller accounts to sell the same pi:oduct."); Compl. ,r 85. 

103 Px. 85 (Amazon Complaint) 93, at FTC-002169; Comp!. ,r 85. 

104 Px. 85 (Amazon Complaint) ,r 130, at FTC~002179;Compl. 186. 

105Px. 92 (Declaration of Ryan Child ("Child Dec.")) 17, at FTC-002494 {"FBA Stores purchased liquidated 
products from Amazon. Warehouse workers unpacked the pallets and sorted the products. Other workers would 
then scan the products and label them for resale. Mr. Marshall told me that FBA Stores sold these products to 
coaching customers so they could resell the products on Amazon. Much of this liquidated inventory was either 
damaged or unsellable."); Compl. ,r 86. 

106 Px. 92 (Child Dec.) ,r 17, at FTC-002496 ("In other cases, my students would discover they needed permission to 
sell the product because an existing seller had an exclusive.deal with Amazon. They would then get stuck with the 
inventory."); Comp I. ,r 86. See also Px. 85 (Amazon Complaint) 1 123-130, at FTC-002179; 

22 
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6. Consumers are Unlikely to Earn the Income Defendants Advertise 

Contrary to Defendants' representations, consumers who purchase the Amazing Wealth 

System and attempt to deploy the strategies conveyed dw-ing the 3-Day Workshops, in 

Defendants' videos and webinars, and during the personal coaching sessions are unlikely to earn 

the income that Defendants advertise. 107 

The FTC retained Randy Hlavac, an ecommerce and digital media marketing expert, to 

opine on the veracity of Defendants' earnings claims. As part of his engagement~ Mr. Hlavac 

evaluated the tools and techniques comprising the Amazing Wealth System and attended one of 

Defendants' 3-Day Workshops held in Oakland, California on December 8-10, 2017. In Mr. 

Hlavac's opinion, "the earnings claims made in connection with the marketing and sale of the 

Amazing Wealth System are false and deceptive because it is virtually impossible for a ' typical 

urchaser' to generate the advertised revenue claims ~sing the Amazing Wealth System."108 

According to an analysis conducted by Amazon, putchasers of the Amazing Wealth 

System "experienced significant problems ·with their Selling on Amazon accounts and, as a 

gi;oup, performed worse than average in several key metrics in comparison with all other third 

p

107 Px. l25 (Hlavac Dec.)~ 2 at FTC-00295 1; Px. 92 (Child Dec.) ~5, at FTC-0024943("1 have coached more than 
150 FBA Stores customers . OnJy about a dozen students have sold more .than $1,000 worth of products in a month, 
very few achieve a gross margin of more than 10%, and none ofmy students has made their initial investment back. 
Strategies taught by FBA Stores, such as controlling the buy box tbrough mult"iple online storefronts, do not work."); 
Px. 92 (Chi ld Dec.) ,r 13, at FTC-002495("Students told me that FBA Stores claimed they could start making 
$5,000-$10,000 within 30 days . .. These claims were unachievable for my students given their inexperience and lack 
offunds to invest in inventory."); Px. 134 (Tyndall Dec.) ,r 11, at FTC-003001 ("I found no evidence that 
consumers who pUl"chased FBA Stores workshop or coaching packages earned the income that FBA Stores promised 
in its marketing materials. I interviewed two Amazon Coaches' who worked for FBA Stores. The coaches told me 
they had coached hundreds ofstudents between the two of them and none of their students had recouped their initial 
investment in the coaching program let alone made any profits using the techniques taught by FBA Store.s. 
Accord ing to the infonnants, most of the students actually lost money .'); Compl., 88. 

108 Px.125 (Hlavac Dec,) 12, at FTC-0029 -1. 

23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

party sellers on Amazon.com as a whole during the Analysis Period." 109 'During the Analysis 

Period, approximately 64% of the accounts in the Student Account Sample received warnings 

from Amazon, or were suspended or tenninated, including for possible copyright or trademark 

infringement, suspicion ofproduct review abuse, high order defect rates, duplicate relations, 

providing invalid credit card information or suspicion of providing fraudulent credit card 

information, suspicious sign-in changes, high fraud risk score, or other violations of Amazon's 

BSA and incorporated seller policies." 110 The Amazing Wealth System third-party seller 

accounts identified by Amazon also performed worse than other Amazon sellers, as 

demonstrated by their "higher-than-average customer return rates and lower-than-average sales 

volume and revenue..." 111 Out of the 163 Amazing Wealth System third party sellers identified 

by Amazon, "only 4 7 had any sales during the Analysis Period." 112 

The many consumer victims that have lodged complaints with the Federal Trade 

Commission, the Washington State Attorney General's Office, and the Better Business Bureau, 

corroborate Mr. Hlavac's opinion and Amazon's analysis. 113 None of the consumers interviewed 

by the FTC during the course of its investigation made anywhere close to the earnings promised 

by the Defendants and most of them suffered significant losses. 114 Moreover, the FTC 

interviewed two informants that have worked for Defendants as "personal coaches>) to purchaser. 

109 Px. 124 (Annstrong Dec.) · I 1, at FTC-002949. 

110 Id. at,r 12. 

111 /dat,rl3. 

112 Id at ,r 14. 

113 Pxs. 10-21, 89-91 & 121-22 (Con_sumer declarations describing poor results using the Amazing Wealth System); 
Px. 134 (TyndaU Dec.) ,r,r 3& 7, at FTC-003000 to -3001. 

114 Px. 134 (Tyndall Dec.) ,r,r 3& 7, at FTC-003000 to -3001. 

24 

http:Amazon.com


2 

4 

5 

7 

I J 

12 

14 

15 

17 

19 

20 

21 

22 

2 

25 

of the Amazon Wealth System. 115 The informants collectively coached more than 150 

purchasers of.the Amazing Wealth System and none of these purchasers has made anywhere 

close to the earnings promised by the Defendants. 116 According to the informants, most 

purchasers of the Amazing Wealth System they coached lost money and took on significant debt 

in their efforts to implement the Amazing Wealth System. 117 

7. Defendants' Failure to Provide Disclosure and Earnings Claims Statements 

Defendants fail to provide a written disclosure document to consumers prior to 

consumers' purchase of Defendants business opportunities as required by the Business 

Opportunity Rule. 118 Although Defendants make claims to consumers about their likely 

earnings, they fail to provide consumeTs with an earnings claim ~tatement as required by the 

Business Opportunity Rule. 119 

B. THE DEFENDANTS 

Defendants are a common enterprise of at least six companies that market and sell 

115 Px. 134 (Tyndall Dec.) 1f 11, at FTC-003001. 

IIG Id 

117 id See also_. Px. 92 (Child Dec.) 113, at FTC-002495. 

118 Px. I I (Gilbert Dec.) ,r 15, at FTC-000058 ("At no point, did l receive a disclosure document listing legal actions 
involving FBA Stores and indicating the contact infonnation for people that purchased the FBA Stores program."); 
Px. 12 (Slaton Dec.) 150, at FTC-000090; Px. 13 (Hill Dec.) ,r 33, at FTC-000282; Px. 14 (Hall Dec.) 1 12, at FTC-
000313 ; Px. 15 (Smith Dec.) 1[ 54, at FTC-000331; Px. 18 (Bulemi Dec.) 34, atFTC-000509~ Px. 19 Egan Dec.) 1 
29, at FTC-000528; Px. 20 (Scuoteguazza Dec.) ,r 12, at FTC-000532; Px. 21 (Sanchez Dec.) ,r 32, at FTC-000539; 
Px. 99 (Setala Dec.) 14, at FTC-002583; Px. 106 (Spring Dec.) ,r t2, at FTC-002654; Px. 134 (Tyndall Dec.) ,r 32, 
at FTC-003006; Compl. 1f 89. 

119 Px. 11 (Gilbert Dec.) 15, at FTC-000058 ("Nor did I receive a statement indicating the number and percentage 
ofpeople who purchased the FBA Stores program and achieved the level ofeamings promised by FBA Stores.'); 
Px. 12 (Slaton Dec.) 1f 50, at FTC-000090; Px. 13 (Hill Dec.) ,r 33, at FTC-000282; Px. 14 (Hall Dec.) 12, at FTC-
000313 ; Px. 15 (Smith Dec.) 154, at FTC-000331; Px. 18 (Bulemi Dec.) ,r 34, at FTC-000509; Px. 19 (Egan Dec.) ,r 
29, at FTC-000528; Px. 20 (Scuoteguazza Dec.) ,r 12, at FTC-000532; Px. 21 (Sanchez Dec.) ,r 32, at PTC-000539; 
Px. 99 (Setala Dec.) ,r 4, at FTC-002583; Px. 106 (Spring Dec.) 12, at FTC-002654· Px. 134 ('Tyndall Dec.) ,r 32, 
at FTC-003006; Compl. 1 90. 
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business opportunities to consumers throughout the United States, and three individual 

defendants who own, control, and manage the Corporate Defendants. 

1. The Corporate Defendant 

Defendants use at least six companies in carrying out their deceptive business oppmtunit 

scheme and executing a marketing campaign designed to lure consumers with fat e earnings 

claims. 

Defendant AWS, LLC ("AWS") is a Nevada limited liability company with its principal 

place of business at 293 Libbey Industrial Parkway, Suite 150, Weymouth Massachusetts 

02189.120 AWS was created in mid-2017. 121 AWS purports to be a "wholly owned subsidiary 

ofFBA Stores. 122 

Defendant FBA Distributors, LLC ("FBA Distributors'') is a Massachusetts limited 

liability company with its principal place of business at 293 Libbey Industrial Parkway, Suite 

250, Weymouth~ Massachusetts 02189. 123 FBA Distributors resold and distributed wholesale 

products to consumers who purchased the Amazing Wealth System. 124 

120 Px. 4 (A WS Purchase Order) at FTC-000016 (listing address); Px. 8 (A WS Platinum Contract) at FTC-000035 
(listing A WS mailing address); Px. 23 (AWS Certificate of Existence) at FTC-000549; Px.. 24 (AWS, LLC Articles 
of Organization) at FTC-000551; Px. 134 (Tyndall Dec.) ,r 33, at FTC-003006.; Compl. ,r 7. 

121 Px. 87 (Declaration of Adam Bowser) ,r 19, at FTC-002280 (' A WS, LLC was created in mid-2017.' ) 

122 Px. 8 (AWS Platinum Contract) ,r 9, at FTC-000033; Px. 134 (Tyndall Dec.) ,r 33, at FTC-003006. 

123 Px. 39 (One Source Electronics LLC (n/k/a FBA Distributors LLC) Certificate ofOrganization) at FTC-000596; 
Px. 43 (One Source Electronics LLC (n/k/a FBA Distributors LLC) Certificate of Amendment) at FTC-000611 
(changing the name of the LLC to "FBA Distributors LLC" and identifying new principal office address); Compl.1[ 
8. See also Px. 42 (One Source Electronics LLC (n/k/a FBA Distributors LLC) Statement ofChange of Resident 
Office Address) at FTC-000608 (identifying new resident agent office address); Px. 44 (One Source Electronics 
LLC (n/k/a FBA Distributors LLC) Statement of Change of Resident Agent/Resident Office) at FTC-0006 I 5 
(identifying new resident agent office address); Px. 61 (Selected check images evidencing Adam Bowser's direct 
participation) at FTC-000685 (check image identifying FBA Distributors address). 

124 Px. 87 (Declaration of Adam Bowser) ,r t 3, at FTC-002279 (''Prior to the end of20 l 6, FBA Distributors resold 
and distributed wholesaJe products to FBA Stores clients who had Amazon.con, storefronts."); Px. 88 (Declaration 
ofChris Bowser) ,r 9, at FTC-002337 ("FBA Stores is beadquartered in Weymouth, Massachusetts and has 
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Defendant FBA Stores, LLC (".FBA Stores") is a Nevada limited fiability company 

with its principal place of business at 293 Libbey Industrial Parkway, Suite 250, Weymouth, 

Massachusetts 02189. 125 FBA Stores registered to do business in Douglas County, Nevada 

"under the fictitious name of: A WS."126 FBA Stores "has approximately 100 full time 

employees and contractors." 127 It holds live events or workshops designed to s_ell and promote 

the Amazing Wealth System nationwide and mails approximately 30,000 to 40,000 flyers for 

each live event. 128 In April 2017, FBA Stores made tax payments to the United States Treasury 

for $300,000 on behalf Christopher Bowser and for $300,000 on behalf of Adam Bowser.129 

Defendant Info Pros, LLC ("Info Pros"} is a Nevada limited liability company with its 

principal place of business at 2080 N. Moapa Valley Boulevard, Logandale, Nevada 89021. 130 

approximately 100 fuJI time employees and contractors. Almost all of its employees live in Massachusetts and the 
independent contractors are scattered across the country."). 

125 Px. 17 (Husain Dec.) at FTC-000462 Ex. H (FBA Stores Purchase Order listing address); Px. 26 (FBA Stores 
Certificate of Existence) at FTC-000556; Px. 27 (FBA Stores Articles of Organization) at FTG-000558; Comp!. i 9. 

126 Px. 48 (Banking Resolution and Certificate oflncumbency for Bank of America account held by FBA Stores) at 
FTC-00062? (attached Certificate of Business: Fictitious Firm Name filed by FBA Stores in Douglas County, 
Nevada). 

127 Px. 87 (Declaration of Adam Bowser) if 9, at FTC-002279 ("FBA Stores is headquartered in Weymouth, 
Massachusetts and has approximately 100 full time employees and contractors. Almost all of its employees live in 
Massachusetts and the independent contractors are scattered across the country."); Px. 88 (Declaration of Chris 
Bowser)~ 9, at FTC-002337 ("FBA Stores is headquartered in Weymouth, Massachusetts and has approximately 
I 00 fu ll time employees and contractors. Almost all of its. employees live in Massachusetts and the independent 
contractors are scattered across the country."). 

m Px. 88 (Declaration ofChris Bowser)~~ 8-10, at FTC-002337 (''FBA Stores holds workshops nationwide . .. FOA 
Stores typically mails out approximately 30,000 to 40,000 flyers for each workshop."). 

129 Px. 67 (Selected images of checks from FBA Stores to tax.ing authorities) at FTC-000726 to -727 (payments to 
the United States Treasury on. behalf of Chris Bowser and Adam Bowser). 

130 Px. 131 (Info Pros Articles of Organization) at FTC-002994. 
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On January 4, 2018, Info Pros filed a Fictitious Firm Name application declaring that it is 

conducting business in Clark County, Nevada, "under the fictitious name of On Line Seller.''131 

Defendant Online Auction Learning Center, Inc. ("OALC MA") is a Massachusetts 

corporation with its principal place of business at 293 Libbey Industrial Parkway, Suite 250, 

Weymouth, Massachusetts 02189. 132 OALC MA does business as "FBA Stores."m 

Defendant Online Auction Learning Center, Inc. ("OALC NV") is a Nevada 

corporation with its principal place of business at 293 Libbey Industrial Parkway, Suite 250, 

Weymouth, Massachusetts 02189. L34 

The FTC's analysis of Corporate Defendants ' known bank records obtained pursuant to a 

Civil Investigative Demand reveals that Defendants took in at least $36.1 million from October 

2016 to September 2017.135 In one month alone FBA Stores took in over $4 million. 136 The 

Corporate Defendants share in the spoils derived from the Amazing Wealth System deceptive 

131 Px. 112 (Info Pros Fictitious Firm Name Application forname of On Line Seller) at FTC-002828; Compl. ~ I 0. 

132 Px. 33 (OALC MA Articles of Organization) ;it FTC-000575; Px. 36 (OALC MA 2015 Annual Report) at FTC-
000586 (identifying street address of principal office); Px. 37 (OALC MA Statement of Change of Registered 
Agent/Registered Office) at FTC-000589 (identifying registered office address);Px . 38 (OALC MA Statement of 
Change of Supplemental Information) at FTC-000592 (identifying principaJ office address); Comp I. t 11. 

133 Px. 58 (Signature Card for Bank of America Account held by OALC MA) at FTC-000676 (listing account title 
as: "ONLlNE AUCTION LEARNING CENTER INC DBA FBA STORES"); Px. 59 (Signature Card for Ban.I< of 
America Account held by OALC MA) at FTC-000679 (same); Px. 60 (Signature Card for Bank of America Account 
held by OALC MA) at FTC-000682 (same). 

rn Px. 29 (OALC NV Certificate ofExistence) at FTC-000564; Px. 30 (OALC NV Articles of Incorporation) at 
FTC-000566; Px. 32 (OALC NV 2016 Annual List of Officers) at FTC-000572 (listing Massachusetts address for 
all officers); Compl. ~ 12. 

m Px. 93 (Declaration of FTC Forensic Accountant Roshni C. Agarwal ("Agarwal Dec.") 113, at FTC-002S18; Px. 
45 (Affidavit of Bank of America Ban1c Officer and/or Custodian of Records) at FTC-000-618 (authenticating bank 
records produced by Bank of America to the FTC pursuant to Civil 1nvestigative Demand). 

136 Px. 57 (September 2017 Bank ofAmerica Account Summary for account ending in 3425 held by FBA Stores) at 
FTC-000651 (deposits and other credits totaling $4,070,743.76). 
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business opportunity scheme, 137 cross se1I "in-house" products and services and pool resources 

to carry out their scheme. Corporate Defendants' pooled resources include shared officers, 

shared employees, shared intellectual property, shared systems and databases; shared accounting, 

bookkeeping and collections infrastructure, and the following shared office and warehouse 

locations: 

• 293 Libbey lndustrial Parkway Suites 150 & 250, Weymouth, Massachusetts 02189138 

• 197 East California Avenue, #260, Las Vegas, Nevada 89104 139 

• 350 South 400 West, Lindon°' Utah 84042140 

• 3165 North Moapa Valley Boulevard, Logandale, Nevada 89021 14 1 

• 114 New South Road, Hicksville, NY 11801 142 

• Unknown address in or near Upland, California 

2. The Individual Defendants 

Defendant Christopher F. Bowser is the vice president and a manager ofFBA 

Distributors,143 a member manager and the vice president ofFBA Stores, 144 the co-founder and 

, 137 FBA Distributors has made multiple payments to FBA Stores. Px. 62 (Selected images of checks from FBA 
Distributors to FBA Stores) at FTC-000690 to -693 . FBA Stores made multiple payments to FBA Disributors. Px. 
63 (Selected images of checks from FBA Stores to FBA Distributors) at FTC-000695 to -697. FBA Stores made 
multiple payments to Online Auction Leaming Center MA. Px. 64 (Selected images of checks from FBA Stores to 
OALC MA) at FTC-000701 to -702. 

138 Px. 134 (Tyndall Dec.) 141 , at FTC-003008. 

139 Px. 106 (Spring Dec.) 1127-28, at FTC-002658 & FTC-00281 l Ex. 1 (address at the bottom of confinnation 
email from Online Seller received by consumer Roy Spring on February 23, 2018 after registering for an FBA 
Stores workshop in New York City); Px. 134 (Tyndall Dec.) 46, at FTC-003008 .. 

140 Px. 134 (Tyndall Dec.) 143, at FTC-003008. 

14 1 Px. 134 (Tyndall Dec.) 142, at FTC-003008. 

142 Px. 92 (Child Dec.) ,r 12, at FTC-002495. 

143 Px. 43 (One Source Electronics LLC (n/k/a FBA Distributors LLC) Certificate of Amendment) at FTC-000611 
(identifying "Chris Bowser'� as a manager); Px, 47 (Signature Card for Bank of America Account held by FBA 
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president ofOALC MA, 145 and the presjdent of OALC NV. L46 He resides in ew York, New 

York. 147 Chris Bowser regularly appears in wcbinars and at some of the live events used to sell 

the Amazing Wealth System to consumers. 148 He co-authored marketing materials used to 

promote the Amazing Wealth System, which often include bis photo. 149 In addition, he routinely 

signs direct mail and email advertisements urging consumers to purchase the Amazing Wealth 

Distributors LLC) at FTC-000623 (identifying Christopher Bowser as vice president of FBA Distributors LLC); 
Compl. 113 . 

144 Px. 49 (Certified Copy of Limited Liability Company Resolutions Opening and Maintaining Deposit Accounts 
and Services for Bank of America Account held by FBA Stores) at FTC-000629 (identifying Christopher Bowser as 
vice president of FBA Stores); Px. 50 (Certified Copy of Limited Liability Company Resolutions Opening and 
Maintaining Deposit Accounts and Services for Bank of America Account held by FBA Stores) at FTC-000632 
(identifying Christopher Bowser as vice president of FBA Stores); Px. 54 (Signature Card for Bank of America 
Account held by FBA Stores) at FTC-000644 (identifying Christopher Bowser as vice president ofFBA Stores); Px. 
55 (Signature Card for Bank of America Account held by FBA Stores) at FTC-000647 (identifying Christopher 
Bowser as vice president of FBA Stores); Px. 56 (Signature Card for Bank of America Account held by FBA Stores 
at FTC-000649 (identifying Christoph r Bowser as vice president ofFBA Stores); Px. 88 (Declaration ofChris 
Bowser) I, at FTC-002336 (''1 am a member ofFBA Stores, LLC. I am also a manager oftbe company.'); ompl. 
1 12. See also Px. 52 (Certified Copy of Limited Liability Company Resolutions Opening and Maintaining Deposit 
Accounts and Services for Bank of America Account held by FBA Stores) at FTC-000638 (identifying Christopher 
Bowser as manager ofFBA Stores). 

145 Px. 38 (OALC MA Statement of Change of Supplemental lnfonnation) at FTC-000592 to -593 (signed by 
Christopher Bowser as president and listing him as president and director); Comp!. ,r 12. See also Pxs. 34-36 
(OALC MA Annual Reports); Px. 58 (Signature Card for Bank of America Account held by OALC MA) at FTC-
000676 (identifying Christopher Bowser as presjdent of OALC MA); Px. 59 (Signature Card for Bank of America 
Account held by OALC MA) at FTC-000679 (identifying Christopher Bowser as president of OALC MA); Px. 60 
(Signature Card for Bank ofAmerica Account held by OALC MA) at FTC-000682 (identifying Christopher Bowser 
as president of ALC MA); Px. 69 (Busines Account Open in Card for Rockland rust Account held by OALC 
MA) at FTC-000733 to -744 (idenlifying hristopher Bowser a own rand president of AL MA ; Px. 70 
(Business Ace um Opening Card for R cldand Tru t Account held by OALC M/\ at FT -000746 t .75 I . 
(identifying hristopher Bow er as president o AL MA); P . 88 (Declaration of hris Bowser) 16, at FTC-
002337 ("Adam Bowser [ J and r. tarted nline Auction Leaming enter. Inc. [] in 200 "). 

146 Px. 30 (OALC NV Articles of Incorporation) at FTC-000566 to -567 (listing Chrjstopher Bowser as incorporator 
director and registered agent); Px. 31 (OALC NV Initial List of Officers) at FTC-000569 {listing Christopher 
Bowser as president and director); Px. 32 (OALC NV 2016 Annual List of Officers) at FTC-000572 to -573 (listing 
Christopher Bowser as president and director); Compl. 113. 

147 Px. 88 (Declaration of Chris Bowser) 2, at FTC-002336 ("1 live and work in New York, New York."). 

148 Px. 88 (Declaration of Chris Bo~ser) 14 at FTC-002337 ("l visited [Washington] twice in 2015 to teach 
workshops . . . "). 

149 Pxs. 115-120 (Copyright filings and deposits of works co-authored by the Bowsers). 
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Defendant Aclam S. Bowser is the manager of AWS,151 a manager and president ofFBA 

Distributors, 152 manager and president of FBA Stores 153 the secretary and treasurer of OALC 

MA 154 and the secretary and treasurer of OALC NV. 155 Adam Bowser funded FBA 

Distributors. 156 He resides in Weymouth, Massachusetts. 157 

150 See e.g., Px. 95 (Seattle MaiJer) at FTC-OO2524 to -002525 ; Px. 121 (Altman Dec.) ,r 3, at FTC~O029 l4 & FTC
OO2920 Ex. A (confillllation email from Chris Bowser stating • We are ex.cited to share exactly how you can start 
learning and then take action in selling on Amazon to make huge profits!"); 

151 Px. 25 (AWS, LLC lnjtial/ Annual List of Managers); Px. 87 (Declaration of Adam Bowser) ,r 19, at FTC-OO228O 
("I am the manager of A WS, LLC."); Comp!. ,r 14. 

152 Px. 43 (One Source Electronics LLC (n/k/a FBA Distributors LLC) Certificate of Amendment) at FTC-OOO61 I 
(identifying "Adam Bowser" as a manager); Px. 47 (Signature Card for Bank of America Account held by FBA 
Djstributors LLC) at FTC-OOO623 to -624 (jdenti fying Adam Bowser as president of FBA Distributors LLC); 
Comp1. 13. See also Px. 40 (One Source Electronics LLC (n/k/a FBA Distributors LLC) 2015 Annual 'Report) at 
FTC-OOO6OO to -601 ( (authorizing Adam Bowser to execute documents on behalf of FBA Distributors LLC); Px. 41 
(One Source Electronics LLC (n/k/a FBA Distributors LLC) 2016 Annual Report) at FTC-OOO6O4 to -605 
(authorizing Adam Bowser to execute documents on behalf of FBA Distributors LLC); Px. 71 (Business Account 
Opening Card for Rockland Trust Accounc held by FBA Di tributor LL ) at FTC-OOO753 to -767 (identifying 
Christopher Bowser and clam Bow er as owners and authorized igne1 '), 

153 Px. 28 (FBA Stores Initial/ Annual List of Managers) at FTC-OOO561 to -562 (listing Adam Bowser as manager 01 

managing member); Px. 49 (Certified Copy of Limited Liability Company Resolutions Opening and Maintaining 
Deposit Accounts and Services for Bank of America Account held by FBA Stores) at FTC-OOO629 (identifying 
Adam Bowser as president ofFBA Stores); Px. 50 (Certified Copy of Limited Liability Company Resolutions 
Opening and Maintaining Deposit Accounts and Services for Bank of America Account held by FBA Stores) at 
fTC-OOO632 (identifying Adam Bowser as president ofFBA Stores); Px. 51 (Certified Copy of Limited Liability 
Company Resolutions Opening and Maintaining Deposit Accounts and Services for Bank ofAmerica Account held 
by FBA Stores) at FTC-OOO635 (identifying Adam Bowser as manager ofFBA Stores); Px. 53 (Certified Copy of 
Limited Liability Company Resolutions Opening and Maintaining Deposit Accounts and Sei:vices for Bank of 
America Account held by FBA Stores) at FTC-OOO632 (identifying Adam Bowser as manager of FBA Stores); Px. 
54 (Signature Card for Bank of America Account held by FBA Stores) at FTC-OOO644 (identifying Adam Bowser as 
president ofFBA Stores); Px. 55 (Signature Card for Bank of America Account held by FBA Stores) at · r 00064 
(identifying Adam Bowser as president of FBA Stores); Px. 56 (Signature Card for Bank of America Account held 
by FBA Stores) at FTC-OOO649 (identifyjng Adam Bowser as president ofFBA Stores); Px. 87 (Declaration of 
Adam Bowser) t l, at FTC-OO2278{' I am a member ofFBA Stores, LLC. lam also a manager of the company."); 
Comp!. ,r 14. 

154 Px. 38 (OALC MA Statement ofCbange of Supplemental lnfonnation) at FTC-OOO592 (listing Adam Bowser as 
trea urer, secretary, and director); Comp!. ,r 13. See also Px. 58 (Signature Card for Bank of America Account held 
by OALC MA) at FTC-OOO676 (identifying Adam Bowser as treasurer of OALC MA); Px.. 59 (Signature Card for 
Bank of America Account held by OALC MA) atFTC-OOO679 (identifying Adam Bowser as treasurer ofOALC 
MA); Px. 60 (Signature Card for Bank of America Account held by OALC MA) at FTC-OOO682 (identifying Adam . 
Bowser as treasurer of OALC MA); Px. 69 (Business Account Opening Card for Rockland Trust Account held by 
OALC MA) at FTC-OOO733 to -744 (identifying Adam Bowser as owner, treasurer and secretary of OALC MA); 
Px. 70 (Business Account Opening Card for Rockland Trust Account held by OALC MA) at FTC-OO0746 to-751 
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Like his brother Christopher Bowser, Adam Bowser regularly appears in webinars and at 

some of the live events used to sell the Amazing Wealth System to consumers. 158 He co-

authored marketing materials used to promote the Amazing Wealth System, which often include 

his photo. 159 In addition, he routinely signs direct ma.ii and email advertisements urging 

consumers to purchase :the Amazing Wealth System. 160 In a video Adam Bowser posted online, 

he .stated as follows: "Chris and I are, you know, the owners of the company and handle all of the 

three-day workshop[s] , promoting them everything from beginning to end."161 

Defendant Jody Marshall ("Marshall") is the manager of Info Pros, LLC 162 and an 

owner of FBA Distributors. 163 He resides in Logandale, Nevada. Marshall co-owns FBA 

Distributors with the Bowser brothers and is primarily responsible for the day-to-day 

management and operation of the Corporate Defendants' Las Vegas office and warehouse. He 

(identifying Adam Bowser as treasurer and secretary of OALC MA); Px. 72 (Note from Adam Bowser Rockland 
Trust) at FTC-000769 (Adam Bowser authorizing bookkeeper to call in regarding two checking accounts held by 
OALCMA). 

155 Px. 32 (OALC NV 2016 Annual List ofOfficers) at FTC-000572 (listing Adam Bowser as treasurer, secretary 
and director);Compl. ,r 14. 

156 Px. 61 (Selected check images evidencing Adam Bowser's direct participation) at FTC-000686 to -688 (check 
images showing contributions by Adam Bowser to FBA Distributors). 

. m Px. 87 (Declaration of Adam Bowser) ii 2, at FTC-002278 ("I Uve and work in Weymouth, Massachusetts.' '). 

158 Px. 16 (Fichnter Dec.) ,r,r 4-7, at FTC-000409 to -410 ("During the workshop, a man named Adam Bowser spoke 
about starting a business that generated money by selling items on line .. . Adam Bowser said that l cou ld earn enough 
money to make a living by signing up for a program called 'lnsider Online Secrets.'') 

159 Pxs. 115-120 (Copyrigbt filings and deposits of works co-authored by the Bowsers). 

160 See e.g., Px 2 (SF Bay Area Mailer) at FTC-000009. 

161 Px.105 (Transcript ofCompany Roles Update Video posted by Adam Bowser on November 28, 2016) 5:5-7, at 
FTC-002641 . 

162 Px. 131 (Info Pros Articles of Organization) at fTC002994. 

169 Px. 92 (Child Dec.) ,r 8 at FTC-002494 ("Mr. Marshall told me he was part owner [of] FBA Distributors.''). 
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generates leads for, and sells, Corporate Defendants' coaching services, and is the 'warehouse 

manager" and 'in-house sales manager' 164 for FBA Stores. I65 In a training video for Corporate 

Defendants' employees, Adam Bowser refers to Marshall as his business partner. 166 According 

to Ryan Child an informant who works for Defendants as a personal coach, Marshall led 

training sessions for new personal coaches and described himself as the Bowsers' business 

partner. I67 

Defendants Morph in Response to Self-Regulatory Proceeding and Litigation 

The Bowser brothers claim to have started Online Auction Leaming Center, Inc. in 

2009.168 They formally incorporated OALC MA on December 30 2013. 169 According to the 

Bowsers, it operated under the name "FBA Stores" until 2016. FBA Stores was formally 

orgartized as a Nevada limited liability company on September 23, 2016.17 °Corporate 

Defendants marketed and sold the Amazing Wealth System under the "FBA Stores" name or 

brand until at least June 2017. 

164 Corporate Defendants use the teim " in-house sales" to refer to internal upsells (i.e. solicitation of the purchase of 
goods or services following an initial transaction by or on behalf of the same seller as in the initial transaction) such 
as ungating and account rescue. 

165 Px.105 (Transcript of Company Roles Update Video posted by Adam Bowser on November 28, 2016) 11 :18-24, 
at FTC-002647 ("And, lastly, the Las Vegas office, Jody Marshall i-s the whole manager and in-house sales manager 
in the Las Vegas office, as well as managing in-house sales, any coaching sales or any students calling in in regards 
to coaching programs. Him and John Graham work at - - you !mow, working those leads and getting them involved 
in the program.' ') 

166 Px. 134 (Tyndall Dec.) ,r I 3, at FTC-00300 I; Px. I 04 (Transcript ofFBA Stores Company Overview Video) 
4: 13-15, at FTC-002617. 

167 Px. 92 (Child Dec.) ,r 6, at FTC-002494 ("Jody Marshall conducted the training."). 

168 Px. 87 (Declaration of Adam Bowser) 16, at FTC-002279 ("Chris Bowser and l started Online Auction Learning 
Center, foe . in 2009."). 

169 Px. 33 (OALC MA Articles of Organization) atFTC-000575. 

170 Px. 27 (FBA Stores Articles of Organization) at FTC-000558. 
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In 2017, the Electronic Retailing Self-Regulation Program (ERSP) commenced an 

inquiry regarding Defendants' advertising. 171 "ERSP is an -investigative unit of the advertising 

industry's system of self-regulation and is administered by the Council of Better Business 

Bureaus." 172 Defendants' advertising regarding the FBA Stores program came to ERSP's 

attention "pursuant to an anonymous competitor challenge." 173 Online and print claims ERSP 

reviewed in connection with tbe eompetitor's challenge included: 

• 'The opportunity is here now -you can make big money selling on Amazon in today'. 

online market." 

• "And if you can follow simple directions, you absolutely CAN earn these big checks." 

• "Make $5,000-$10,000 on Amazon in the next 30 Days.n 

• ''All you have to do is join the membership, pay attention, list products on Amazon and 

Get paid.'' 

• "Start an Online Business with No Money out of your pocket. Setting up an Amazon 

Account is 100% Free. 

• 'Have Amazon Store Your Stuff, Inventory Your Products & Ship Out Your ALL Your 

Otders & Generate $1,000-$2,000 by Selling the Stuff You Have Lying around your 

House." 

• ••r have an internet business bringing me in over $6,000 per month consistently! ' 

• ''I've had a profit of $2,321 in just the last month. 1

171 Px. 114 (ERSP Closing Memorandum Tegarding FBA Stores) at FTC-002833 . 

172 Px. 113 (ERSP Press Release regarding FBA Stores) at FTC-002830. 

173 Px. l 14 (ERSP Closing Memorandum regarding FBA Stores) at FTC-002834 . 

174 Px. 113 (ERSP Press Release regarding FBA Stores) at FTC-002810 to -2831 . 
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During the initial stages of ERSP's inquiry, Defendants agreed to modify or discontinue several 

of their advertised claims. 175 "Specifically, FBA [Stores] stated it will no longer make earnings 

claims and is in the process of removing all such claims from its marketing materials." 176 For 

that reason, ERSP limited its review to the remaining representations. ERSP issued its final 

decision on June 30, 201 7 and clo~ed its inquiry with a closing memorandum on July 11, 

2017. 177 

Instead ofdiscontinuing their earnings claims as they promised ERSP, Defendants 

changed the name of their program and continued to use earnings claims in their written 

marketing materials and during their live events. Arter the ERSP inquiry in 2017, Defendants 

began to do business under the following names or brands: A WS, Amazon Wealth Systems, and 

Amazing Wealth Systems.178 AWS was formally organized as a Nevada limited liability 

company at 7:33PM on July 11 2017-the same day ERSP closed its inquiry. 179 On eptember 

18, 2017, FBA Stores registered to do business in Douglas County, evada "under the fictitious 

name of: AWS."180 

Defendants morphed again after several lawsuits were filed against many of them in 

December 2017. On December 6, 2017, the State of Washington filed suit against Adam 

175 Px. 114 (ERSP Closing Memorandwn regarding FBA Stores) at FTC-002836. 

116 Id. 
177 Px. 114 (ERSP Closing Memorandum regarding FBA Stores) at FTC-002842. 

17K Px. 76 (Transcript of Undercover CaJLto FBA Stores) 5:15-18, at FTC-000940 ("So essentially our program, we 
are FBA Stores and/or Amazing Wealth Systems. We -we go by both names, but we re kind of transitioning over, 
so eventually everything will be Amazing Wealth Systems"); 

179 Px. 24 (AWS, LLC Articles of Organization) at FTC-000551 ; Px. 87 (Declaration of Adam Bowser) ,r 19, at 
FTC-002280 ("AWS, LLC was created in mid-2017.") 

180 Px. 48 (Banking Resolution and Certificate of Incumbency for Bank ofAmerica account held by FBA Stores) at 
FTC-000627 (attached Certificate ofBusiness: Fictitious Finn Name filed by FBA Stores in Douglas County, 
Nevada). 



2 

5 

7 

8 

9 

IO 

11 

I2 

13 

I4 

l5 

16 

17 

18 

19 

20 

22 

36 

Bowser, Christopher Bowser, AWS, FBA Distributors, FBA Stores, and Doe Companies 1-20 

alleging violations of the Washington Conswner Protection Act and the Washington Business 

Opportunity Fraud Act. 181 Also on December 6, 2017, Amazon.com, Inc. filed suit against FBA 

Stores, FBA Distributors., FBA Advantage, LLC, A WS, OALC MA, Christopher Bowser, Adam 

Bowser, and Doe Companies 1-20 alleging trademark infringement and tortious interference. 182 

Shortly after the Washington State and Amazon lawsuits were filed, Defendants started to do 

business under the "Online Seller" name or brand.1~3 Defendant Marshall, who was not named 

in either lawsuit formed Info Pros on December 6,201i 84 and, on January 4, 2018 filed a new 

application in Clark County, Nevada to conduct business under the fictitious firm name of"On 

Line Seller" on behalf of Info Pros. 185 

m. LEGAL ARGUMENT 

In light of Defendants' deceptive and injurious scheme, the FTC seeks an ex parte TRO 

that: (1) enjoins Defendants from making unsubstantiated earnings claims; (2) freezes 

Defendants' assets; (3) appoints a ~emporary receiver over Corporate Defendants; (4) grants the 

FTC access to Corporate Defendants' business premises and records; and (5) provides for 

expedited discovery. The FTC also seeks a preliminary injunction and requests that a 

181 Px. 81 (Complaint in Washington v. Bowser et al., No. 17-2-31392-1 (Wash. King County Super. Ct. filed Dec. 
6, 2017)) at FTC-002034 et seq. 

182 Px. 85 (Amazon Complaint) at FTC-002144. Additionally, the FTC is aware of two other active private lawsuits 
against one or more of the Defendants: Nancy Vinca v. FBA Stores, LLC et al., No. l :18cv192 (N.D. IH. tiled Jan. 
10, 2018) (alleging racketeering and fraud)(complaint available as Px. 83); Judy Morgan v. FBA Stores, LLC et al., 
No. L00000918 (N.J. Super. Ct. Salem County ti.led Jan. 8, 2018) (breach of contract action). 

183 Px.134 (Tyndall Dec.) ,r,r 44-48, at FTC-003008; Px. 123 (Online Seller Phoenix Mailer) at FTC-002944 to -
2945. 

184 Px. 131 (Info Pros Articles of Organization) at FTC-002994. 

185 Px. 112 (Info Pros Fictitious Firm Name Application for name ofOn Line Seller) at FTC-002828; Compl. 10. 
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preliminary injunction hearing be set at the earliest possible time. As set forth below, and 

supported by the FTC's thirteen volumes of evidence, there is ample basis for the entry of an ex 

parle TRO and a preliminary injunction against Defendants. 

A. IMMEDIATE ENTRY OF A TRO IS NECESSARY 

Where, as here, Defendants have violated the FTC Act by engaging in deceptive 

practices, Section 13(b) of the FTC Act, 45 U.S.C. § 53(b), authorizes the district court to grant 

permanent injunctive relief, which includes "any ancillary relief necessary to accomplish 

complete justice." FTC v. Commerce Planet, Inc., 815 F.3d 593,598 (9th Cir. 2016) (quoting 

FTC v. Pantron I Corp., 33 F .3d 1088, 1102 (9th Cir. 1994)). Courts may thus grant relief 

including, among other remedies, an ex parte temporary restraining order, a preliminary 

injunction, an asset freeze, and the appointment of a receiver. See FTC v. JAB Marketing 

Associates LP, 746 F.3d 1228, 1230 (11th Cir. 2014) (affirming preliminary injunction with 

asset freeze based on violations of the FTC Act); FTC v. Affordable Media, LLC, 179 F.3d 1228, 

1232 & n.2 (9th Cir. 1999) (FRO and preliminary injunction including asset.freeze); FTC v. Am. 

Nat '/ Cellular, inc., 810 F.2d 151 I, 1512 (9th Cir. 1987) (FRO andpreliminary injunction 

including asset freeze and appointment ofa receiver) . On numerous occasions, courts in the 

District of Nevada have granted injunctive relief similar to that requested here. 186 

In determining whether to grant a preliminary injunction under Section 13(b) ofthe FTC 

Act, "a district court must (1) determine the likelihood that the FTC will ultimately succeed on 

186 E.g., See, e.g., FTCv. Consumer Defense, LLC, Case No. 2: I0-cv-0030-GMN-PAL (D. Nev. Jan. JO, 2018); 
FTC v. RevMountain, LLC, Case No. 2:17-cv-02000-APG-GWF (D. Nev. July 25, 2017); FTC v. Health Formulas; 
LLC, Case No. 2:14-cv-0 1649-JAD-GWF (D. Nev. Oct. 9, 2014); FTC v. Philip Danielson, LLC, Case No. 2: 14-cv-
00896-GMN"-VCF (D. Nev. June 23, 2014); FTCv. Ideal Financial Solutions, Inc., Case No. 2: 13-cv-00143-JAD
GWF (D. Nev. Jan. 30, 2013); FTC v. Dayton Family Productions, Jnc., Case No. 2:97-cv-00750-GMN-VCF (D. 
Nev. Jan. 28, 20l3);FTCv. Moneymaker, Case No. 2:1 l-cv-00461-JCM-CWH (D. Nev. Mar. 29, 2011); FTCv. Ivy 
Capital, Inc., Case No, 2: l 1-cv-00283-JCM-GWF en:Nev. Feb. 22, 2011); FTC v . .Johnson, Case No. 2: I 0-cv
OZ:Z03~RLH-GWF (D. Ne1.1. Jan. 13, 20l l) ; FTC v. Grant Connect, LLC, Case No. 2:09-cv-1349-PMP-RJJ (D. Nev. 
July 28, 2009). 
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the merits and (2) balance the equities.' FTC v. Univ. Health, inc., 938 F.2d 1206, 1217 (11th 

Cir. 1991).187 "Unlike private litigants, the FTC need not demonstrate irreparable injury in order 

to obtain injunctive relief." !AB Marketing Associates, LP, 746 F.3d. at 1232. 188 Finally, in 

balancing the equities, 1' although private equities may be considered, ~ublic equities receive far 

greater weight. m FTC v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1030-31 (7th Cir. 

1988) (quoting FTC v. Warner Cornmc 'ns, 742 F.2d 1156, 1165 (9th Cir. 1984)). 189 

1. The FTC Is Likely to Succeed on the Merits 

The evidence in the record overwhelmingly demonstrates that the FTC is likely to 

succeed on the merits of its claims that Defendants violated Section 5(a) of the FTC Act and the 

Business Opportunity Rule. As described below, Defendants have engaged in deceptive acts or 

practices in at least two ways: first, by making false or unsubstantiated earnings claims regarding 

the Amazing Wealth System (Complaint Count I) ; and second, by failing to furnish prospective 

purchas,ers of the Amazing Wealth System with the required discJosure documents (Counts Il-

VI). The FTC is thus likely to succeed on the merits of its claims. 

a. Defendants Are Violating Section 5(a) of the FTC Act By Making 

Misrepresentations Regarding Earnings (Count I) 

Section 5(a) of the FTC Act prohibits "unfair or deceptive acts or practices in or affecting 

commerce." "To establish liability under section 5 of the Federal Trade Commission Act, the 

187 AccordFTC v. Affordable Media, 119 F3d 1228, 1233 (9th Cir. 1999); World Travel Vacation Brokers, 861 
F2d at I029. 

188 Accord Affordable Media, 179 F.3d at 1233 (noting that Section l 3(b) ''places a lighter burden on the 
Commission than that imposed on private litigants by the traditional equity standard; the Commission need not how 
irreparable harm") (quotation omitted). 

189 Cf FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1343 (4th Cir.1976) (private injuries "are not proper 
considerations for granting or withholding injunctive relief under Section 13(b)''). 
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Commission must establish that there was a material representation which was likely to mislead 

consumers acting reasonably under the circumstances." FTC v. Davison Assoc., inc., 431 F. 

Supp. 2d 548, 559 (W.D. Pa. 2006) (citing FTC v. Tashman , 318 F.3d 1273, 1277 (]1th Cir. 

2003)). Express claims are presumed to be material. FTC v. Pantron I Corp. 33 F.3d 1088, 

1095-96 (9th Cir. 1994) (en bane). 

The FTC need not prove that the misrepresentations were done with an intent to defraud 

or deceive, or were made in bad faith. See FTC -v. Freecom Co mine 'ns, Inc., 401 F.3d 1192, 

1202 (10th Cir. 2005)· see also Beneficial Corp. v. FTC 542 F.2d 611 , 617 (3d Cfr. 1976), cert. 

denied, 430 U.S. 983 (1977). Nor does it need to show actual reliance by consumers; it is 

enough that the representations were likely to be relied on by consumers acting reasonably under 

the circumstances. See, e.g., FTC v. Verity int 'l, Ltd , 443 F .3d 48, 63 (2d Cir. 2006), cert 

denied, 549 U.S. 1278 (2007); FTC v. Security Rare Coin & Bullion Corp. , 931 F.2d 1312, 1316 

(8th Cir. 1991). 

The FTC is likely to prevail on Count I, which alleges that Defendants made false or 

unsubstantiated earnings claims in connection with the sale and marketing of their business 

opportunities. False or unsubstantiated earnings claims are deceptive and unlawful under 

Section 5(a) of the FTC Act. See FfC Policy Statement on Deception~ appended to Cliffdale 

Associates, Inc., 103 F.T.C. 110, 174 (1984). Representations regarding the pro.fit potential ofa 

business opportunity are important to consumers and material. See United States v. Zaken C01p. 

57 F.Supp.3d 1233 1239 (C.D. Cal. 2014) ("Express claims concerning the earnings potential of 

business opportunities are presumed to be material, as the potential to earn a profit is an essential 

consideration for anyone considering purchasing a business opportunity."); FTC v. Five-Star 

Auto Club, Inc. , 97 F. Supp. 2d 502, 528-29 (S.D.N.Y. 2000) ("The case law is clear that 
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representations regarding the profit potential of a business opportunity are important to 

consumers, and therefo1e such are material misrepxesentations in violation of Section 5 (of the 

FTC Act]."); Business Opportunity Rule, Statement of Basis and Purpose, 76 FR 76816, 76827 

(Dec. 8 2011) ("In the Commission s experience, earnings claims are highly material to 

consumers in making their investment decisions and typically are the single most decisive factor 

in such decisions."). See also United States v. Commercial Recove,y Sys. , Inc. , 179 F . Supp. 3d 

728, 736 (E.D. Tex. 2016) (quoting In re Nat'/ Credit Mgmt. Grp., LLC., 21 F . Supp. 2d 424,441 

(D.N.J . 1998) ("Explicit claims or deliberately-made implicit claims .. . are presumed to be 

material."). Moreover, disclaimers cannot overcome the deceptive net impression created by 

false earnings claims. FTC v. Cyberspace. com, LLC, 453 F.3d 1196 1200 (9th Cir. 2006) 

(holding that fine print disclaimer did not preclude liability under Section 5 of FTC Act, because 

''solicitation may be likely to mislead by virtue of the net impression it creates even though the 

solicitation also contains truthful disclosures."); FTC v. Grant Connect 827 F.Supp.2d 1199, 

1214 (D. Nev. 2011) (stating that fine print disclosures may not overcome an ad's deceptive net 

impression). 

As described above in Section ll.A.3, Defendants' marketing and advertising of the 

Amazing Wealth System is rife with earnings claims. 190 As explained by Mr. Hlavac, the FTC' s 

190 Px. 10 (Gober Dec.) 12, at FTC-000048 (" l received a Facebook invitation for a free worksbop .. . The .invitation 
stated that tbe workshop would teach me how to earn money by selling products on Amazon.com."); Px. 11 (Gilbert 
Dec.) il12-3, at FTC-000056 (I received a flyer in the mail from a company called FBA Stores ... the flyer stated 
.. . the workshop would teach you how to make $5,000 to $10,000 in the next 30 days . .. ") & FTC-000060 to -62 Att. 
A (San Antonio Mailer); Px. 12 (Slaton Dec.)~ 2, at FTC-000078 ("According to the radio advertisement, a 
company called FBA Stores offered free workshops held in Reno and Carson City, NV that would show me how to 
make thousands ofdollars on the internet by starting an online business to sell items on Amazon."); Px. 14 (Hall 
Dec.) ,r 2, at FTC-000311 (The invitation stated: 'Make $5,000 - $10,000 on Amazon in the next 30 Days."') & 
FTC-000314 to -316 Att. A (Los Angeles Mailer); Px. 17 (Husain Dec.) 11 2-3, at FTC-000417 ("According to the 
radio advertisement, the workshop would show me how to start a successful business on Atnazon that would double 
my investment in the business in just a few weeks.") & FTC-000500 Att. U (SF Bay Area Mailer); Px. 18 (Bulemi 
Dec.) 12, at FTC-000502 (" ln or around February 2017, 1read an email in my inbox advertising a free workshop 
about making money by selling items on Amazon.com."); Px. 19 (Egan Dec.) 12, at FTC-000524 ("The 
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expert, Defendants earnings claims are false or misleading in that it is highly unlikely that 

typical purchasers would be able to generate the necessary sales volume to realize the promised 

earnings and overcome the heavy upfront costs associated with purchasing and deploying the 

Amazing Wealth System. 191 Mr. Hlavac's opinion is corroborated by the tes6mony of multiple 

consumers who were duped by Defendants' scheme. 192 Amazon Inc.'s analysis of Amazon 

sell_er accounts used by purchasers ofDefendants' Amazing Wealth System further corroborates 

Mr. IDavac's opinion. 193 Moreover, two informants who worked for the Defendants as a 

personal coach coached more than 150 purchasers of the Amazing Wealth System and none of 

the purchasers has made anywhere close to the earnings promised by the Defendants. 194· 

Therefore, Defendants' false earnings claims constitute deceptive acts or practices in violation f 

Section 5(a) of the FTC Act. 

Facebook.com advertisement said that the workshop would show me how to make thousands of dollars online every 
month."); Px. 20 (Scuoteguazia Dec.) ,r2, at FTC-000530 ("The invitation stated that people could earn a lot of 
money by implementing the system: '); Px. 21 (Sanchez Dec.) ,r 2, at FTC-000534 ("The flier said that the workshop 
would show me how to make $10,000 per month selling items on Amazon."); Px. 134 (Tyndall Dec.) ,r 5, at FTC-
003000 ("Advertisements for these 'Amazon Workshops' typically contain earnings claitns . . . ") , 

191 Px.125 (Hlavac Dec.) 2, at FTC-002951 ("In my opinion, the earoings claims made in connection with the 
marketing and sale of the Amazon Wealth System are false and deceptive because it is virtually impossible for a 
'typical purchaser' to generate the advertised revenue claims using the Amazon Wealth System."); 

192 Px. l O (Gober Dec.) ,r 19, at FTC-000052 ("I spent over $16,000 and made no money using the FBA Stores 
system."); Px. 12 (Slaton Dec.) ,r 51 , at FTC-000090 ("We did not generate any money or start a successful business 
using the FBA Stores' services."); Px. !3 (HiJI Dec.) ,r34, at FTC-000283; Px. 14 (Hall Dec.) ,r 13, at FTC-000313 
("1n total, my husband and I spent $1,000 for the three-day workshop and $31 ,000 for the diamond package. We did 
not make any money, as promised. by signing up with FBA Stores."): Px. 15 (Smith Dec.) 55, at FTC-000332 
("FBA Stores also promised that I would eam $10,000 per month, but, in reality, 1did not make any money ... ram 
still trying to recover from the thousands ofdollars I Jost using FBA Stores' services, including damage to my 
401 k."); Px. l 7 (Husain Dec.) ,r 54, at FTC-000431 ("Working with FBA Stores Jed to a lot of debt, a lower credit 
score, and a reduced credit limit. 1made no profit whatsoever and, in fact, I lost money."); Px. 18 (Bulemi Dec .) ,r 
3S, at FTC-000509 (" We did not make any money at all using FBA Stores' 'services' or products and now we have 
credit card debt caused by the FBA Stores scam."); Px. 20 (Scuoteguazza Dec.) ,r 13, at FTC-000532 ("In total, l 
paid FBA Stores $11 ,000 and I did not make any money or receive a refund."); Px. 21 (Sanchez Dec.) ,r 33, at FTC-
000539 ("We Jost thousands of dollars using FBA Stores' services ...."), 

193 Px. 124 (Armstrong Dec.) ,r J 1, at FTC-002949. 

194 Px. 134 (Tyndall Dec.) ,r,r 3& 7, at FTC-003000 to -3001. See also, Px. 92 (Child Dec.) ,t13 , at FTC-002495, 
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Defendants Are Violating the Business Opportunity Rule b. 
(Counts II-VI) 

The FTCs claims under the Business Opportunity Rule generally mirror those under 

Section 5(a) of the FTC Act. The Rule is fundamentally an anti-fraud rule that prohibits busines,

opportunity sellers, like the Defendants, from making misrepresentations regarding income or 

profits and requires them to provide prospective purchasers with important information to help 

them evahiate the risk of investing in business opportunities, like the Amazing Wealth System, i

the hope of earning money. 16 C.F.R. §§ 437.2, 437.3(a)(l)-(5). A violation of the Rule 

constitutes a violation of Section 5(a) oftbe FTC Act. 16 C.F.R. §§ 437.2, 437.4 and437.6. 

Defendants are "sellers" who have sold or offered to sell '"business opportunities" as 

defined by the Business Opportunity Rule, 16 C.F.R § 437.l(c) and (q) . Under the Rule, a 

"business opportunity" is a "commercial anangernent" iri which: (1) a "seller solicits a 

prospective purchaser to enter into a new business·" (2) the "prospective purchaser makes a 

required payment;' and (3) the "seller, expressly or by implication, orally or in writing, 

represents that the seller or one or more designated persons will . . . [p Jrovide outlets, accounts, 01

customers, including, but not limited to, Internet outlets, accounts, or customers, for the 

purchaser' s goods or services." 16 C.F.R. § 437.l(c). 

Here, Defendants sell a "business opportunity" as defined under the Rule because: 

(I) Defendants solicit consumers through their live events, direct mailers, and social 

media campaigns to enter a new business as third patty sellers on Amazon.com; 

(2) Defendants require consumers to make a payment - $995 or more depending on the 

enrollment level; and 

(3) Defendants recommend tl1at consumers acquire an Internet outlet by opening an 

Amazon seller account. 
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1. Misrepresentations Regarding Income or Profits (Count II) 

Count II alleges that Defendants have made misleading representations of the amount of 

sales, income, or profits a prospective purchaser may earn in violation of 16 C.F.R. § 437.6(d) 

and Section 5(a) of the FTC Act 15 U.S.C. § 45(a). The FTC is likely to succeed on Count II f01 

the same reason that it is likely to succeed on Count I. Defendants' online advertisements the 

Amazing Wealth System are rife with false earnings claims. 195 

ii. Earnings Claims Lacking a Reasonable Basis (Count III) 

The FTC is also likely to succeed on Count III which alleges that Defendants have made 

earnings claims to prospective purchasers while 1) lacking a .reasonable basis for the claims; 

(2) lacking written substantiation for the claims; or (3) fai ling to provide an earnings claim 

statement to prospective purchasers in violation of 16 C.F.R. § 437.4(a) and Section 5(a) of the 

FTC Act, 15 U.S.C. § 45(a). As established in Section Il.A.6 and Section 11.A.7, Defendants 

lack a reasonable basis for their earnings claims, and failed to provide consumers with earnings 

claim statements as required by the Ru.le. 196 

iii. General Media Earnings Claims Violations (Count IV) 

Count IV alleges that Defendants have made earnings claims in the general media while 

(1) lacking a reasonable basis for the claims; (2) lacking written substantiation for the claims; or 

(3) failing to disclose the dates and percentages related to the earnings claims in violation of 

16 C.F.R. § 437.4(b) and Section 5(a) of the FTC Act, 15 U.S.C. § 45(a). Defendants false 

earnings claims were made to the public through the Internet and are therefore are covered by the 

provisions ofthe Rule that pertain to' General media." As established in Section 11.A.6 and 

195 See sipra notes 190- 194. 

196 See supra notes 118-119. 
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Section IT.A7, Defendants lack a reasonable basis for their earnings claims and failed to provide 

consumers with earnings clajms statements as required by the Rule. 197 

iv. Industry Financial, Earnings, or Performance Information 

Violations (Count V) 

The FTC is also likely to prevail with regard to Count V alleging that Defondants have 

disseminated industry financial, earnings, or performance information in connection with the 

offering for sale, sale, or promotion of a business opportunity while lacking written 

substantiation demonstrating that the information reflects, or does not exceed, the typical or 

ordinary financial earnings, or performance experience of purchasers of the business opportuttity 

being offered for sale in violation of 16 C.F.R. § 437.4(c) and Section 5(a) of the FTC Act, 15 

U.S.C. § 45(a). As established in Section II.A, Defendants disseminate industry financial 1 

earnings, or performance information in connection with the offer for sale, sale and promotion 

of the Amazing Wealth System while lacking written substantiation demonstrating that the 

information reflects, or does not exceed, the typical or ordinary financial earnings, or 
. 

performance experience ofpurchasers of the Amazing Wealth System. 

v. Disclosure Document Violations (Count VI) 

The FTC is also likely to prevail with regard to Count VI alleging that Defendants have 

failed to furnish prospective purchasers with any disclosure documents and required attachments 

in violation of 16 C.F.R. §§ 437.2 and 437.3(a) and Section 5(a) of the FTC Act, 

15 U.S.C. § 45(a). As established in Section 11.A.7, Defend.ants failed to provide consumers wit 

the disclosure documents required by the Rule. ·198 

197 See supra notes 118-119, 

198 See supra notes 118-119. 
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2. The Balance of Equities Mandates Entry of a TRO and Preliminary 

Injunction 

The balance of equities mandates entry of a TRO and preliminary injunction because the 

public interest in preventing consumers from falling victim to Defendants' deceptive marketing 

far outweighs any possible interest Defendants may have in continuing to operate their unlawful 

scheme. When a court balances public equities against private equities, <•pubJjc equities receive 

far greater weight." World Travel Vacation Brokers, 861 F.2d at 1030. This preference for 

public equity is especially relevant here, where Defendants' business practices have already 

caused· consumers to collectively lose many millions of dollars and, if permitted to continue, will 

rob them of millions more. By contrast, compliance with the law is hardly an unreasonable 

burden. See id. Defendants "can have no vested interest in a business activity found to be 

illegal." United States v. Diapulse Corp. ofAm., 457 F.2d 25, 29 (2d Cir. 1972 (internal 

quotations and citations omitted). 

In addition, it is likely that only the entry of the requested temporary and preliminary 

injW1ctive relief will prevent Defendants from continuing to deceive and harm the public during 

the pendency of this litigation. 199 Defendants have persisted in their deceptive scheme despite: 

(1) a self-regulatory proceed~g questioning their ·eamings claims; (2) the State ofWashington's 

enforcement action alleging deception in connection with the marketing of the Amazing Wealth 

System; (3) Amazon's trademark infringement action against them which describes the Bowser 

brothers as "conmen" and alleges that the Amazing Wealth System relies on techniques that 

violate Amazon's niles for third-party sellers· and (4) private litigation brought by consumer 

199 A defendant's past misconduct "gives rise to the inference that there is a reasonable likelihood of future 
violations." SEC v. R.J Allen & Assoc., inc,, 386 F. Supp. 866, 877 (S.D. Fla. 1974) (citations omitted). 
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victims of the scheme. Instead of changing their business practices in response to these actions, 

Defendants have altered their branding, created new companies, and continued fleecing 

consumers unremorsefully. This evinces their willingness to run afoul of the law and merits the 

immediate entry of a temporary restraining order. 

The balance of the equities also strongly favors the imposition of an asset freeze and 

appointment ofa temporary receiver, which are discussed further in Section III.D.2, infra. 

Because the amount ofconsumer loss exceeds $36. l million, there almost certainly will not be 

sufficient funds to make the victims of Defendants' deception whole, even if all existing assets 

are preserved. The balance of equities leans heavily in favor ofconserving Defendants' ~ssets so 

that the consumers who have been cheated may be reimbursed, at least in part. 

B. THE CORPORATE DEFENDANTS OPERA TE AS A COMMON ENTERPRISE 

Where, as here, Corporate Defendants as a common enterprise, each may be held jointly 

and severally liable for the deceptive acts and practices of the other. Zale Corp. & Corrigan-

Republic v. FTC, 473 F.2d 1317, 1320 (5th Cir. 1973) (applying common enterprise liability to 

parent company where subsidiaries used unified advertising); Sunshine Art Studios, Inc. v. FI'C, 

481 F.2d 1171 1175 (1st Cir. 1973); FTCv. JK Publications, Inc. 99 F. Supp. 2d 1176, 1202 

(C.D. Cal. 2000) (finding that defendants were part of a common enterprise where they 

"conducted their business through 'a maze of interrelated companies ' purportedly operating the 

same web sites. ' 1) The common enterprise doctrine is based on equitable principles and is 

flexible enough to cover a wide i:ange of circumstances where the corporate form is being abused 

to circumvent enforcen;ient of the FTC Act. Thus when dete1mining whether a common 

enterprise exists, "the pattern and fraine-work of the whole enterprise must be taken into 

consideration." Delaware Watch Co. v. FTC, 332 F.2d 745, 746-47 (2d Cir. 1964) (affinning an 
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order holding a company jointly and severally liable because it was part of a "maze of 

interrelated companies"). "Some of the factors that courts evaluate to determine whether a 

common enterprise exists include common control ; the sharing of office space and officers; 

whether business is transacted through a maze of interrelated companies; the commingling of 

corpora~e funds and failure to maintain separation of companies; unified advertising; and 

evidence that reveals that no real distinction exists bet we-en the corporate defendants." FTC v. 

National Urologi,cal Group No. 1 :04-CV-3294-CAP, 2008 WL 2414317 at *6 (N.D. Ga. Jun. 4, 

2008) . " [E]ntities constitute a common enterprise when they exhibit either vertical or horizontal 

commonality-qualities that may be demonstrated by a showing of strongly interdependent 

economic interests or the pooHng of assets and revenues. FTC v. Network Services Depot, Inc., 

617 F.3d 1127, 1143 (9th Cir. 2010). 

AWS FBA Distributors, FBA Stores, Info Pros, OALC MA, and OALC NV are engaged 

in a w1ified marketing campaign to sell the Amazing Wealth System with shared intellectual 

property and branding. The Corporate Defendants share officers and employees, including 

individual defendants Christopher Bowser Adam Bowser and Marshall. And the Corporate 

Defendants share office and warehouse locations in Weymouth, Massachusetts, Las Vegas, 

Nevada, Lindon, Utah, and Upland, California. Accordingly, the Corporate Defendants operate 

as a common enterprise and should be held jointly and severally liable with Christopher Bowser, 

Adam Bowser and Marshall for the deception at issue in this case. 

C. THE INDIVIDUAL DEFENDANTS ARE PERSONALLY LIABLE 

Christopher Bowser, Adam Bowser and Jody Marshall are responsible for Corporate 

Defendants' unlawful conduct and should be subject to a TRO and a preliminary injunction. 

Under the FTC Act, an individual is Hable for injunctive relief if he "participated directly in the 
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unlawful acts or practices or had "authority to control" the corporate defendants. See, e.g., FTC 

v. Stefanchik 559F.3d924, 931 (9th Cir. 2009); Freecom Commc'ns, Inc.., 401 F.3dat 1205. 

"Authority to control the company can be evidenced by active involvement in business affairs 

and the making of corporate policy, including assuming the duties of a corporate officer." FTC 

v. Amy Travel Serv., Inc., 875 F.2d 564,573 (7th Cir. 1989); see also FTC v. Publ 'g Clearing 

House, inc., 104 F.3d 1168, 1170-71 (9th Cir. 1997). When an individual is a "controlling 

shareholder of[] closely-held corporate defendants," a "substantial inference" exists that the 

individual has "the authority to control the deceptive acts and practices carried on in the name of 

his corporations." Freecom Commc 'ns 401 F.3d at 1205. 

The standard for determining whether an individual is subject to monet_ary relief for the 

acts-of the corporation is whether the individual had actual or constructive knowledge of the 

deception. Publ'g Clearing House, 104 F.3d at 1171; Amy Travel, 875 F.2d at 573. 

Constructive knowledge can be shown by demonstrating that the individual was recklessly 

indifferent to the truth, or had an awareness of a high probability of fraud coupled with an 

intentional avoidance ofthe truth. Publ 'g Clectring House, 104 F.3d at 1171. The Commission 

need not show that the individual intended to defraud consumers to establish individual liability. 

Publ'g Clearing House, 104 F.3d at 1171. 

Christopher Bowser, Adam Bowser and Jody Marshall clearly meet the standard for 

individual liability for both injunctive and monetary liability because each of them: (1) 

participated directly in Corporate Defendants' unlawful acts and/or had the authority to control 

them; and (2) knew or should have known of the unlawful conduct. 
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l. Christopher Bow_ser is Liable for th~ Corporate Defendants' Unlawful 

Conduct 

As the co-founder, co-owner and an officer of FBA Distributors, FBA Stores, OALC 

MA, and OALC NV, Christopher Bowser undoubtedly has the ability to control them. Such 

evidence of the individual defendant's status as an officer and principal ofthe Corporate 

Defendants is, by itself, ample basis to subject him to an injunction under the FTC Act. He also 

participated directly in the unlawful conduct. Chris Bowser regularly appears in webiriars, live 

events and at some of.the live events used to market the Amazing Wealth System to consumers. 

He co-authored marketing materials used to promote the Amazing Wealth System, which often 

include his photo. In addition, he routinely signs direct mail and email advertisements urging 

consumers to purchase the Amazing Wealth System. 

Given Christopher Bowser's direct participation in all central aspects of Corporate 

Defendants' business, he la}ew or at the very least should have known about the deceptive 

practices that permeated Corporate Defendants' advertising. Given the self-regulatory 

proceeding and ongoing litigation alleging deceit, it is inconceivable that Christopher Bowser 

lacks knowledge of Corporate Defendants' deception. Christopher Bowser is thus personally 

liable for the deceptive acts alleged in the Complaint and should be subject to injunctive and 

monetary relief. 

2. Adam Bowser is Liable for the Corporate Defendants' Unlawful 

Conduct 

As the co-founder, co-owner and an officer of A WS, FBA Distributors, FBA Stores 

OALC MA, and OALC NV, Adam Bowser has the ability to control them. Like his brother 

Christopher Bowser, he also directly participated in the Amazing Wealth System scheme. By his 
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own admission be together with Christopher Bowser handles "everything from beginning to 

end" including the selling, marketing and promotion of the Amazing Wealth System. 

Given Adam Bowser' s direct participation in all central aspects of Corporate Defendants' 

business, he knew or at the very least should have known about the deceptive practices that 

permeated Corporate Defendants ' marketing campaign. As with his brother Christopher, it 

stretches the imagination to believe that Adam Bowser lacks knowledge given the ERSP self-

regulatory proceeding and ongoing litigation alleging deception against the Corporate 

Defendants. Adam Bowser is thus personally liable for the deceptive acts alleged in the 

Complaint and should be subject to injunctive and monetary relief. 

3. Jody Marshall is Liable for the Corporate Defendants' Unlawful 

Conduct 

As the Bowser brothers' business partner, co-owner of FBA Distributors, incorporator 

and officer of Info Pros, and head of the Corporate Defendants' operation in Las Vegas Nevada 

Marshall had the authority to control Info Pros, FBA Distributors and the Corporate Defendants. 

Like the Bowser brothers, he too directly participated in the Amazing Wealth System scheme. 

Among otber things, he generates lead for, and sells Corporate Defendants' coaching services. 

He also directly participates in marketing as the in-house sales manager. Moreover, he is 

responsible for training many of the personal coaches used in connection with the Amazing 

Wealth System scheme. 

Given Marshall ' s direct participation in key central aspects of Corporate Defendants' 

business he knew or at the very least should have known about the deqeptive practices that 

permeated Corporate Defendants' marketing campaign. Marshall is thus personally liable for the 

deceptive acts alleged in the Complaint and should be subject to injunctive and monetary relief. 
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D. AN EXPARTE TRO IS NECESSARY TO PRESERVE EFFECTIVE FINAL 

RELIEF 

As part of the permanent relief in this case, the FTC seeks restitution for conswners 

harmed by Defendant's unlawful practices. In order to preserve the possibility of such relief, the 

FTC seeks an ex parte TRO with an immediate freeze of Defendants ' assets, appointment of a 

temporary receiver over Corporate Defendants, access to Corporate Defendant's business 

premises and records, and expedited discovery. Absent such relief there is a substantial risk that 

Defendants will continue to deceive consumers, dis~ipate their assets, and destroy documents to 

preclude satisfaction of any final order requiring monetary relief. 

1. . The Proposed TRO Should Be Entered Ex Parte 

Federal Rule of Civil Procedure 65(b) pennits this Court to enter ex parte orders upon a 

clear showing that "immediate and irreparable injury, loss, or damage will result" if notice is 

given to Defendants. Fed. R. Civ. P. 65(b); see, e.g., FTC v. Zuccarini, No. 01-4854, 2001 WL 

34131411, at"' l (E.D. Pa. Sept. 25, 2001). Proper situations for ex parte relief include those in 

whjch notice would "render fruitless further prosecution of the action." Matter ofVuitton et Fils 

S.A., 606 F.2d I, 5 (2d Cir. 1979). Consumer fraud cases such as this fall within the category of 

situations where ex parte relief is not only appropriate, but necessary to preserve the possibility 

offull and effective final relief. Providing notice ofthis action to Defendants would likely 

impair the FTC' s ability to secure relief for consumers because of the likelihood that Defendants 

will dissipate assets or destroy documents-either of these results would cause immediate and 

irreparable harm. For this reason, as discussed in note 182 above and its accompanying text, 

district courts in the District ofNevada have on numerous occasions entered ex parte temporary 
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restraining orders in FTC enforcement actions. It is therefore appropriate for this Court to grant 

the requested relief ex parte. 

2. An Asset Freeze, and a Temporary Receiver- are Necessary 

An asset freeze and appointment of a temporary receiver are appropriate where 

Defendants have defrauded members of the public and are likely to dissipate assets. See. e.g., 

Johnson v. Couturier, 572 F.3d 1067, 1085 (9th Cir. 2009); SEC v. First Fin. Grp, ofTexas, 645 

F.2d 429,438 (5th Cir. 1981). Here, Defendants have engaged in a fraudulent scheme using 

false or unsubstantiated earnings claims to cheat consumers out of their hard-earned money. 

Such Defendants may be considered likely to waste assets prior to resolution of the action. First 

Fin. G,p. ofTexas, 645 F.2d at 438; SEC v. Manor Nursing Ctrs., Inc. , 458 F.2d 1082, 1106 (2d 

Cir. 1972). As set forth in the Rule 65(b) Certification concurrently filed with the Court, in the 

FTC's experience, defendants involved in similar deceptive scheme;s have secreted assets and 

destroyed documents upon learning of an impending federal action.2°0 Given Defendants ' 

disregard for the truth, their willingness to :flout the law, their use of multiple shell companies to 

morph, and their proven ability to send money to a large network of business associates 

throughout the country and abroad, it is likely that Defendants will dissipate and hide their assets 

without an asset freeze. 

The appointment of a temporary receiver for Corporate Defendants is critical as well. 

When a corporate defendant, through its management, has defrauded members of the public, "it 

is likely that in the absence of1he appointment of a receiver to maintain the status quo, the 

200 See Rule 65(b) Certification~~ 10-12. 
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corporate assets will be su~ject to diversion and waste to the detriment of.the fraud's victims. 

First Fin. Grp. ofTexas, 645 F.2d at 438. 

Appointment of a receiver is particularly appropriate here because Defendants' deceptive 

acts demonstrate such an indifference to the law that Defendants are likely to frustrate the FTC's 

law enforcement efforts by destroying evidence and/or djssipating assets. A receiver can identify 

assets, monitor the use of Defendants' as ets, marshal and preserve records, determine the size 

and extent of the fraud, and identify consumers who were injured. 

Accordingly, an asset freeze with the appointment ofa receiver is necessary in order to 

preserve fimds for consumer redress. To that end, the FTC respectfully recommends that the 

Court appoint Robb Evans & Associates as temporary receiver for Corporate Defendants. Robb 

Evans & Associates' qualifications are set forth in the FTC's Recommendation for Temporary 

Receiver filed concurrently with this motion 

3. Expedited Discovery and Immediate Access to 'Records are Essential 

In order to fully unravel the tangle ofcorporations involved in this matter, and to locate 

assets wrongfully obtained from defrauded consumers, the FTC respectfully requests that this 

Court pennit expedited discovery, allow the FTC immediate access to Corporate Defendants ' 

business premises and records, and order financial reporting by Corporate Defendants. 

District courts are authorized to depart from routine discovery procedures and fashion 

discovery to meet the needs of particular-cases. Fed. R. Civ. P. 1, 26(d) & 34(b). Moreover, the 

prompt and full disclosure of fue scope ofDefendants' business operations, their financial status, 

the participants involved, and their roles in this scheme is necessary to ensure that the Court is 

fully advised regarding: (1) the full range and extent of Defendants' law violations; (2) the 

identities of injured consumers; (3) the total amount of consumer injury· and ( 4) the nature, 
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extent and location of Defendants' assets. For these reasons the proposed TRO also requires 

that Defendants produce certain financial records and information on short notice, and requires 

financial institutions served with the order to disclose whether they are holding.any of 

Defendants' assets. 

This requested relief is necessary to identify and preserve assets Defendants wrongfully 

obtained from consumers. A11y hardship on Defendants caused by the relief sought would be 

temporary and is greatly outweighed by the public's interest in preserving evidence and assets 

obtained through Defendants' unlawful practices. 

JV. CONCLUSION 

For these reasons, the FTC respectfully requests that the Court issue a TRO, substantially 

in the form of the proposed TRO filed concurrently with this motion, pending a hearing on the 

FTC's request for a preliminary injunction. 

Respectfully submitted, 

Dated : March 12, 2018 
Roberto Anguizola 
Illinois Bar# 6270874 
(Admitted in the D. ev. pursuant to LR IA 11 ·3) 
Tel. (202) 326·3284 
Email: ranguizola@ftc.gov 

Miry Kim 
Washington Bar# 31456 
(Seeking admission pursuant to LR IA 11·3) 
Tel. (202) 326-3622 
Email: mkim@ftc.gov 

Gregory J. Evans 
DC Bar# 1033184 
(Seeking admission pursuant to LR I A 11 ·3) 
Tel. (202) 326·3425 
Email: gevans2@ftc.gov 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. 

AWS, LLC a Nevada limited liability company; 
FBA DISTRIBUTORS, LLC, a Massachusetts 
limited liability company; FBA STORES, LLC, a 
Nevada limited liability company; INFO PROS, 
LLC, a Nevada limited liability company; 
ONLINE AUCTION LEARNING CENTER, 
INC., a Massachusetts cm-poration; ONLINE 
AUCTTO LEARNING CENTER, INC., a 
Nevada corporation; CHRISTOPHERF. 
BOWSER; ADAMS. BOWSER; and JODY 
MARSHALL, 

Defendants. 

CASE NO. 

FILED DER SEAL 

TEMPORARY RESTRAINING 
ORDER 
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Plaintiff: the Federal Trade Commission ("Commission"), has filed its Complaint for 

Permanent Injunction and Other Equitable Relief pursuant to Sections 13(b) and 19 of the 

Federal Trade Commission Act ("FTC /\ct"), 15 U.S.C. §§ 53(b) and 57b, and the Business 

Opp01tunity Rule, 16 C.F.R. Patt 437, and has moved, pursuant to Fed. R. Civ. P. 65(b), for a 

temporary restraining order, asset freeze, other equitable relief, and an order to show cause why a 

preliminary injunction should not issue. 

FINDINGS OF FACT 

The Court, having considered the Complaint, the exparte Motion for a Temporary 

Restraining Order, declarations, exhibits, and the memorandum ofpoints and authorities filed in 

support thereof: and being othetwise advised, finds that: 

A. This Court has j urisdiction over the subject matter of this case, and there is good 

cause to believe that it will have jurisdiction over all parties hereto and that venue in this District 

is proper. 

B. There is good cause to believe that Defendants A WS, LLC, FBA Distributors; 

LLC, FBA Stores, LLC, lnfo Pros, LLC, Online Auction Leaming Center, Inc. (Mass. Corp.), 

Online Auction Leaming Center. Inc. (Nev. Corp.), Christopher F. Bowser, Adam S. Bowser, 

and Jody Marshall have advertised, marketed, distributed, promoted, or sold business 

oppoitunities to consumers in this District and throughout the United States. 

C. Tllere is good cause to believe that Defendants have engaged in and are likely to 

engage in acts or pl'actices thatviolate Section S(a) of the FTC Ac.t, 15 U.S.C. § 45(a), and 

multiple sections of the Business Opportunity Rule, 16 C.F.R. Pa11 437, as amended, and that the 

Commission is therefo'i·e likely to prevail on the merits of this action. 
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D. As demonstrated by the Commission investigator declarations, the declaration of 

the Commission' s expert Randy Hlavac, consumer declarations, Defendants' mail and Internet 

adve11ising, transcripts ofundercover recordings, financial records, public records, and additional 

evidence contained in the volumes of exhibits filed by the Commission in support of its exparte 

Motion for Temporary Restraining Order, the Commission has established a likelihood of 

success in showing that Defendants h!lve: ( I) made false or unsuhstantiated earnings clai111s 

regarding the business opportunities they market and sell to consumer, and (2) failed to furnish 

prospective purchasers of Defendants' business opp01tun.ities with the disclosure documents and 

earnings claim statements required by the Business Oppo11unity Rule. 

E. There is good cause to believe that immediate and irreparable ha1m will result 

from Defendants' ongoing violations of the FTC Act and the Business Oppm1un.ity Rule unless 

Defendants are restrained and enjoined by order of this Cou11. 

F. There is good cause to believe that immediate and irreparable damage to the 

Couit' s ability to grant effective final relief for consumers - including monetary restitution, 

resciss ion, disgorgement, or refunds - will occur from the sale, transfor, destruction or other 

disposition or concealment by Defendants oftheir assets or records, unless Defendants are 

immediately restrained and enjoined by order ofth.is Court; and that, in accordance with 

Ped. R. Civ. P. 65(b), the interests ofjustice require that this Order be granted without prior 

notice to Defendants. Thus, there is good cause for relieving the Commission of the duty to 

provide Defendants with prior notice of its Motion for a Tempora1y Restraining Order. 

G. Good cause exists for appointing a temporary receiver over the Corporate 

Defendants A WS, LLC, FBA Distributors, LLC, FBA Stores, LLC, Info Pros, LLC, Online 

Auction Learning Center, Inc. (Mass. Corp.), Online Auction Learning Center, Inc. (Nev. Corp.); 
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freezing Defendants' assets; permitting the Commission and the receiver immediate access to the 

Defendants ' business premises; and permitting the Commission and the receiver to take 

expedited discovery. 

H. Weighing the equities and considering the Commission's likelihood of ultimate 

success on the merits, a temporary restraining order with an asset freeze, the appointment of a 

temporary receiver, immediate access to business premises, expedited discovery, and other 

equitable relief is in the public interest. 

l This Court has authmity to issue this Order pw·suant to Sections 13(b) and 19 of 

the FTC Act, 15 U.S.C. §§ 53(b) and § 57b; Federal. Rule ofCivil Procedure 65; and the All 

Writs Act, 28 U.S.C. § 1651. 

J. No security is required of any agency o f the United States for issuance ofa 

temporary restraining order. Fed. R. Civ. P. 65(c). 

DEFINITlONS 

For the purpose ofthis Order, the following definitions shall apply: 

A "Asset" means prope1ty ofall kinds, including any legal or equitable interest in, 

right to, or claim to, any tangible or intangible property, and any real or personal property, 

wherever located and by whomever held. 

B. ··corporate Defendants" means AWS, LLC, FBA Distributors, LLC, FBA 

Stores, LLC, Info Pros, LLC, Online Auction Learning Center, Inc. (Mass. Corp.), OnJine 

Auction Learning Center, Inc, (Nev. Corp.) and each of their subsidiaries, affiliates, successors, 

and assigns. 

C. "Defendants" means each Corporate Defendant, Christopher F. Bowser, Adam S. 

Bowser, and Jody Marshall, individually, collectively, or in any combination. 
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D. "Document" is synonymoos in meaning and equal in scope to the usage of 

"document' ' and "electronically stored information" in Federal Rule ofCivil Procedure 34(a), 

Fed. R. Civ. P. 34(a), and includes writings, drawings, graphs, chai1s, photographs, sound and 

video recordings, images, internet sites, web pages, websites, electronic coITespondence, 

including e-mail and instant messages, contracts, accounting data, adve1tisements (including 

advertisements placed on the World Wide Web), FTP Logs, Server Access Logs, USENET 

Newsgroup postings, booksj written or printed records, handwritten notes, telephone logs, 

telephone scripts, receipt books, ledgers, personal and business canceled checks and check 

registers, bank statements, appointment books, computer records, customer or sales databases, 

and any other electronically stored information, including Documents located on remote servers 

or cloud computing systems, and other data or data compilations from which info1mation can be 

obtained directly or, ifnecessary, after translation into a reasonably usable form. A draft or non

identical copy is a separate document within the meaning ofthe term. 

E. "Earnings Claim" means any oral, written, or visual representation to a 

consumer, prospective purchaser or investor that conveys, expressly or by implication, a specific 

level or range of actual or potential sales, or gross or net income or profits. Earnings claims 

include, but are not limited to any: (1) chart, table, or mathematical calculation that 

demonstrates possible results based upon a combination of variable; and (2) statements from 

which a consumer, prospective purchaser or investor can reasonably infer that he or she will earn 

a minimum leve l of income ( e.g., "earn enough to buy a Porsche," "earn a six-figure income/' or 

"earn your investment backwithin one year"). 

}:. "Electronic Data Host" means any person or entity in the business ofstoring, 

hosting, or otherwise maintaining electronically stored infonnation. This includes, but is not 
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limited to, any entity hosting a website or server, and any ent ity providing "cloud based" 

elech·onic storage. 

G. "Individual Defendants" means Christopher F. Bowser, Adam S. Bowser, and 

Jody Marshall, individually or coJlectively. 

H. "Person" means a natural person, organization, or legal entity, including a 

corporation, partnership, proprietorship, association, cooperative, government or governmental 

subdivision or agency, or any other group or combination acting as an entity. 

r. "Receiver" means the temporary receiver appointed in Section XI ofthis Order 

and any deputy receivers that shall be named by the temporary receiver. 

.T. ''Receivership Entities" means the Corporate Defendants as well as any other 

entity that the Receiver determines is controlled or owned by any Defendant and (I) conducted 

any business related to Defendants' advertising, marketing, distributing, promoting, or selling of 

business oppmtunities, (2) commingled or pooled Assets with any Defendant, or (3) otherwise 

pa1ticipated in the transfer of Assets stemming from the adve11ising, marketing, disnibuting, 

promoting, or selling ofbusiness opportunities. Upon determining that a nonparty entity is a 

Receivership Entity, the Receiver shall promptly notify the entity as well as the patties, and shall 

inform the entity that it can challenge the Receiver' determination by filing a motion with the 

Court. Provided, however, that the Receiver may delay providing such notice for up to 48 hours 

if the Receiver determines that notice to the entity or the patties before the Receiver establishes 

control over the entity may result in the destruction of records, dissipation ofAssets, or any other 

obstruction of the Receiver's control of the entity. 
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ORDER 

I. PROHIBITED BUSINESS ACTIVITIES 

CT IS THEREFORE ORDERED that Defendants, Defendants' officers, agents, 

employees, and attorneys, and all other Persons in active concert or pai1icipation with them, who 

receive actual notice of this Order, whethet· acting directly or indirectly, in connection with 

promoting or offering for sale any good or service, are temporarily restrained and enj oined from: 

A. making any earnings claim, unless the earnings claim is non-misleading, and, at 

the time such claim is made, Defendants: (1) have a reasonable basis for their claim; (2) have in 

their possession written materials that substantiate the claim; and (3) make the written 

substantiation available upon request to the consumer, potential purchaser or investor, the 

Receiver, and to the Commission; 

B. misrepresenting or ass isting others in misrepresenting, expressly or by implication 

any other fact material to consumei·s concerning any product or service; such as the total costs; 

any material restrictions, limitations, or conditions; or any material aspect of its perfo11nance, 

efficacy, nature, or central characteristics; or 

C. from violating the Business Opp01tunity Rule, 16 C,F.R. Part 437, a copy of 

which is attached as Attachment A. 

11. PROHIBITION ON RELEASE OF CUSTOMER INFORMATION 

IT IS FURTHER ORDERED that Defendants, Defendants' officers, agents, employees, 

and attomeys, and all other Persons in active concert or pa11icipation with any ofthem, who 

receive actual notice of this Order, whether acting directly or indirectly, are hereby temporarily 

restrained and enjoined from: 

A. Selling, renting, leasing, ttansfening, or othe1wise disclosing, the name, address, 

birth date, telephone number, email address, credit card number, bank account number, Social 
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Security number, or other financial or identifying information ofany person that any Defendant 

obtained in connection with any activity that pertains to the subject matter of this Order; and 

B. Benefitting from or using the name, address, birth date, telephone number, email 

address, credit card number, bank account number, Social Security number, or other financial or 

identifying information ofany person that any Defendant obtained in cormection with any 

activity that pertains to the subject matter of this Order. 

Provided, however, that Defendants may disclose such identifying information to a law 

enforcement agency, as required by any law, regulation, or court order, or in any filings, 

pleadings or discovery in this action, provided the Defendants comply with any protective order 

in the case. 

III. ASSET FREEZE 

IT IS FURTHER ORDERED that Defendants and their officers, agents, employees, 

and attorneys, and all other Persons in active concert or participation with any of them, who 

receive actual notice of this Order, whether acting directly or indirectly, are hereby temporarily 

restrained and enjoined from: 

A. Transferring, liquidating, conve1ting, encumbering, pledging, loaning, selling, 

concealing, dissipating, disbursing, assigning, relinquishing, spending, withdrawing, granting a 

lien or security interest or other int~rest in, or otheiwise disposing of any Assets, wherever 

located, including outside the United States, that are: 

l . ow11ed or controlled, directly or indirectly, by any Defendant; 

2. held, in part or in whole, for the benefit ofany Defendant; 

3. in the actual or constructive possession ofany Defendant; or 

4. owned or controlled by, in the actual or constructive possession of: or 

otherwise held for the benefit of, any corporation, pa1tnership, asset 
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protection trust, or other entity that is directly or indirectly owned, 

managed or controlled by any Defendant, including any Assets held by, 

for, or subject to access by, any Defendant at any bank or savings and loan 

institution, or with any broker-dealer, escrow agent, title company, 

insurance company, commodity trading company, precious metal dealer, 

payment processor, credit card processor, acquiring bank, merchant bank, 

independent sales organization, third pa1ty processor, payment gateway, or 

other financial institution or depository ofany kind. 

R Opening or causing to be opened any safe deposit boxes, commercial mail boxes, 

or storage facjlities titled in the name ofany Defendant or subject to access by any Defendant, 

except as necessary to comply with written requests from the Receiver acting pw·suant to its 

authority under this Order; 

C. Incurring liens or other encumbrances on real prope1ty, personal prope1ty, or 

other Assets held, controlled, or subject to access by, or held for the be11efit of, any Defendant or 

any corporation, partnership, or other entity directly or indirectly owned, managed, or controlled 

by any Defendant; 

D. Incurring charges or cash advances on any credit or bank card issued in the name, 

individually or jointly, ofany Corporate Defendant or any corporation, partnership, or other 

entity directly or indirectly owned, managed, or controlled by any Defendant or ofwhich any 

Defendant is an officer, director, member, or manager. This includes any corporate bankcard or 

corporate credit card account for which any Defendant is, or was on the date that this Order was 

signed, an authorized signor; or 
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E. Cashjng any checks or depositing any money orders or cash received from 

consumers, clients, or customers ofany Defendant. 

Provided that the Assets affected by this Section shall include: ( 1) all Assets of 

Defendants as of the time this Order is entered; and (2) Assets obtained by Defendants after this 

Order is entered if those Assets are derived from any activity that is the subject of the Complaint 

in this matter or that is prohibited by this Order. 

This Section does not prohibit transfers to the Receiver, as specifically required in 

Section XIII (Transfer of Receivership Property to Receiver) of this Order, nor does it prohibit 

the repatriation offoreign Assets, as specifically requi.red in Section VI (Foreign Asset 

Repatriation) of this Otder. 

IV. DUTIES OF HOLDERS OF DEFENDANTS' ASSETS 

IT IS FURTHER ORDERED that any financial or brokerage institution, Electronic 

Data Host, credit card processor, payment processor, merchant bank, acquiring bank, 

independent sales organization, third pa11y processor, payment gateway, insurance company, 

business entity, or Person who receives actual notice of this Order (by service or otherwise) that 

(a) holds, conh·ols, or maintains custody ofany electronically stored information or Document on 

behalf ofany Defendant, any Asset subject to Section Ill or any account holding any Asset 

subject to Section IIT; (b) holds, controls, or maintains custody of any Document or any Asset 

associated with credits, debits or charges made on behalfof any Defendant, including reserve 

funds held by payment processors, credit card processors, merchant banks, acquiring banks, 

independent sales organizations, third party processors, payment gateways, insurance companies, 

or other entities; or ( c) has held, controlled, or maintained custody ofany such Document, Asset, 

or account at any time since the date ofentry of this Order shall: 
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A. Hold, preserve, and retain within its control and prohibit the withdrawal, removal. 

alterntion, assignment, transfer, pledge, encumbrance, disbursement, dissipation, relinquishment, 

conversion, sale, or other disposal ofany such Document or Asset, as well as all Documents or 

other prope1ty related to such Assets, except by fmther order of this CoUit; 

B. Deny any Person, except the Receiver, access to any safe deposit box, commercial 

ma.it box, or storage facility that is titled in the name ofany Defendant, either individually or 

jointly, or otherwise subject to access by any Defendant; 

C. Provide Commission counsel and the Receiver, within five (5) days ofreceiving 

a copy of this Order, a sworn statement setting forth: 

I. The identification number ofeach such account or Asset; 

2. The balance of each such account, or a desciiption of the natUJ·e and value 

ofeach such Asset as of the close ofbusiness on the day on which tlus 

Order is served, and, if the account or other Asset has been closed or 

removed, the date closed or removed, the total fonds removed in order to 

close the account, and the name of the Person to whom such account or 

other Asset was remitted; and 

3. The identification ofany safe deposit box, commercial mail box, or 

storage facility that is either titled in the name, individually or jointly, of 

any Defendant, or is otherwise subject to access by any Defendant; and 

D. Upon the request ofCommission counsel or the Receiver, promptly provide 

Commission counsel and the Receiver with copies ofall records"or other DocumenJs peJtaining 

to such ac90unt or Asset, including originals or copies of account applications, account 

statements, signature cards, checks, drafts, deposit tickets, transfers to and from the accounts, 
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including wire transfers and wire transfer instructions, all other debit and credit instruments or 

slips, cu1rnncy transaction reports, 1099 fo1ms, and alJ logs and records pe1taining to safe deposit 

boxes, commercial mail boxes, and storage facilities. 

V. FINANClAL DISCLOSURES 

IT IS FURTHER ORDERED that each Defendant, within five (5) days of service of 

this Order upon them, shall prepare and deliver to Commission counsel and the Receiver 

completed financial statements on the fmms attached to this Order as Attachment B (Financial 

Statement oflndividual Defendant) for each Individual Defendant, and Attachment C (Financial 

Statement ofCorporate Defendant) for each Corporate Defendant. 

VI. FOREIGN ASSET REPATRIATION 

IT IS FURTHER ORDERED that within five (5) days following the service of this 

Order, each Defe,ndant shaJ.1: 

A. Provide Commission counsel and the Receiver with a full accounting, verified 

under oath and accurate as of the date of this Order, of all Assets, Documents, and accounts 

outside of the United States which are: (1) titled in the name, individually or jointly, ofany 

Defendant; (2) held by any Person for the benefit ofany Defendant or for the benefit of, any 

corporation, paitnership, asset protection tn1st, or other entity that is directly or indirectly owned, 

managed or controlled by any Defendant; or (3) under the direct or indirect control, whether 

jointly or individually, of any Defendant; 

B. Take all steps necessary to provide Commission counsel and the Receiver access 

to all Documents and records of the accounts or Assets described above i11 subsection A, 

including signing the Consent to Release ofFinancial Records appended to ~his Order as 

Attachment D and serving this Order on any financial institution or other entity holding the 

assets; 
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C. Transfer to the territo1y of the United States and deliver to the Receiver all 

Documents and Assets located in foreign countries which are: (1) titled in the name, jointly or 

individually, of any Defendant; (2) held by any Person for the benefit ofany Defendant or for the 

benefit of, any cmporation, partnership, asset protection trust, or other entity that is directly or 

indirectly owned, managed or controlled by any Defendant; or (3) undet the direct or indirect 

control, whether jointly or jndividually, of any Defendant; and 

D. The same business day as any repatriation, ( I) notify the Receiver and counsel 

fo r the Commission of the name and location ofthe financial institution or other entity that is the 

recipient ofsuch Documents or Assets; and (2) serve this Order on any such financial institution 

or other entity. 

VII. NON-JNTERFERENCE WITH REPATRIATION 

lT [S FURTHER ORDERED that Defendants, Defendants' officers, agents, employees, 

and attorneys, and all other Persons in active concert or participation with any ofthem, who 

receive actual notice of this Order, whether acting directly or indirectly, are hereby temporarily 

restrained and enjoined from taking any action, directly or indirectly, which may result in the 

encwnbrance or dissipation offoreign Assets, or in the hindrance of the repatriation required by 

this Order, including, but not limited to: 

A. Sending any communication or engaging in any other act, directly or indirectly, 

that results in a detennination by a foreign trustee or other entity that a •'duress" event has 

occmTed under the te1ms of a foreign trust agreement until such time that al I Defendants' Assets 

have been folly repatriated pursuant to this Order; or 

B. Notifying any trustee, protector or other agent of any foreign trust or other related 

entities ofeither the existence of this Order, or of the fact that repatriation is required pw-suant to 
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a court order~ until such time that all Defendants' Assets have been fully repatriated pursuant to 

this Order. 

VIIl. CONSUMER CREDIT REPORTS 

' 
IT IS FURTHER ORDERED that any consumer repmting agency se1v.ed with this 

Order shall: 

A. Promptly furnish consumer reports as requested concerning any Defendant to the 

Commission, pursuant to Section 604(a)(l) of the Fair Credit Reporting Act, 

15 U.S.C. § 168lb{a)(l); and 

B. Promptly fwnish any Documents related to any dispute of the accuracy of 

infom1ation contained in a credit report initiated by any Defendant, including, but not limited to, 

co1Tespondence and other Documents submitted by any Defendant to the consumer reporting 

agency and any response from the consumer reporting agency to any Defendant. 

IX. PRESERVATION OF RECORDS 

IT IS FURTHER ORDERED that Defendants, Defendants' officers, agents, employees 

and attorneys, and all other Persons in active concert or participation with any of them, who 

receive actual notice of this Order, whether acting directly or indirectly, are hereby temporarily 

restrained and enjoined from: 

A. Destroying, erasing, falsifying, writing over, mutilating, concealing, altering, 

transferring, or otherwise disposing of, in any manner, directly or indirectly, Documents that 

relate to : (1) the business, business practices, Assets, or business or personal finances of any 

Defendant; (2) the business practices or finances of entities directly or indirectly under the 

control of any Defendant; or (3) the business practices or finances of entities directly or 

indirectly under common control with any other Defendant; and 
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B. Failing to create and maintain Documents that, in reasonable detail, accurately, 

fairly, and completely reflect Defendants' incomes, disbursements, transactions, and use of 

Defendants' Assets. 

X. REPORT OF NEW BUSINESS ACTIVITY 

IT IS FURTHER ORDERED d1at Defendants, Defendants' officers, agents, employees, 

and attorneys, and all other Persons in active concert or pmticipation with any of them, who 

receive actual notice of this Order, whethe1· acting directly or indirectly, are hereby temporarily 

restrained and enjoined from creating, operating, or exercising any control over any business 

entity, whether newly fanned or previously inactive, including any partnership, limited 

partnership,joint venture, sole proprietorship, or corporation, without first providing 

Commission counsel and the Receiver with a written statement disclosing: (1) the name of tbe 

business entity; (2) the address and telephone number of the business entity; (3) the names of the 

business entity' s officers, directors, principals, managers, and employees; and (4) a detailed 

description of the business entity's intended activities. 

xr. TEMPORARY RECEIVER 

IT IS FURTHER ORDERED that ____ ___ _ _ is appointed as temporary 

receiver of the Receivership Entities with full powers of an equity receiver. The Receiver shall 

be solely the agent ofthis Court in acting as Receiver under this Order. 

XII. DUTIES AND AUTHORITY OF RECEIVER 

IT IS FURTHER ORDERED that theReceiver is directed and authorized to accomplish the 

following: 

A. Assume full control of Receivership Entities by removing, as the Receiver deems 

necessary or advisable, any director, officer, independent contractor, employee, attorney, or 
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agent of any Receivership Entity from control of, managemeht of, or participation in, the affairs 

of the Receivership Entity; 

B. Take exclusive custody, control, and possession of all Assets and Documents of, 

or in the possession, custody, or under the control of, any Receivership Entity, wherever situated; 

C. Conserve, hold, manage, and prevent the loss ofall Assets of the Receivership 

Entities, and perfonn all acts oecessaiy or advisable to preserve the value of those Assets. The 

Receiver shall assume control over the income and profits therefrom and all sums ofmoney now 

or hereafter due or owing to the Receivership Entities. The Receiver shall have full power to sue 

for, collect, and receive, all Assets of the Receivership Entities and ofother Persons whose 

interests are f\OW under the direction, possession, custody, or control of, the Receivership 

Entities. Pxovided, however, that the Receiver shall not attempt to collect any amount from a 

consumer if the Receiver believes the consumer's debt to the Receivership Entities has i-esulted 

from the deceptive acts or practices or other violations of law alleged in the Complaint in this 

matter, without prior Court approval; 

D. Obtain, conserve, hold, manage, and prevent the loss of all Documents of the 

Receivership Entities, and perfo1m all acts necessa1y or advisable to preserve such Documents. 

The Receiver shall: dive1t mail; preserve aJl Documents ofthe Receivership Entities that are 

accessible via electronic means (such as online access to financial accounts and access to 

electronic documents held onsite or by intemet service providers (cloud service, email service 

and web hosts)), by changing usernames, passwords, or other log-in credentials; and take 

possession ofall electronic Documents ofthe Receivership Entities stored onsite or remotely; 
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E. Choose, engage, and employ attorneys, accountants, appraisers, and other 

independent contractors and technical specialists, as the Receiver deems advisable or necessary 

in the performance ofduties aud responsibilities under the authority granted by this Order; 

F. Make payments and disbursements from the receivership estate that are necessary 

or advisable for carrying out the directions of, or exet'cising the authority granted by, this Order, 

and to incur, or authorize the makiI1g of, such agreements as may be necessary and advisable in 

discharging his or her duties as Receiver. The Receiver shall apply to the Cowi for prior 

approval ofany payment ofany debt or obligation incurred by the Receivership Entities prior to 

the date ofentry of this Order, except payments that the Rec~iver deems necessary or advisable 

to secure Assets of the Receivership Entities, such as rental payments; 

G. Suspend business operations of the Receivership Entities if in the judgment ofthe 

Receiver such operations cannot be continued legally and profitably; 

H. Take all steps necessa1y to secme and take exclusive custody of each location 

from which the Receivership Entities operate their businesses. Such steps may include, but arc 

not limited to, any of the following, as the Receiver deems necessary or advisable: ( l) securing 

the location by changing the locks and alann codes and disconnecting any internet access or 

other means ofaccess to the computers, internet, or any records maintained at that location; and 

(2) requiring any persons present at the location to leave the premises, to provide the Receiver 

with proofofidentification, and/or to demonstrate to the satisfaction of the Receiver that such 

persons arc not removing from the premises Documents or Assets of the Receivership Entities. 

Law enforcement personnel, including, but not lin1ited to, police or sheriils, may assist the 

Receiver in implementing these provisions in order to keep the peace and maintain security. If 

requested by the Receiver, the United States Marshal will provide appropriate and necessa,y 
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assistance to the Receiver to implement this Order and is authorized to use any necessary and 

reasonable force to do so: 

I. Take all steps necessary to prevent the modification, destruction, or erasure of any 

web page or website registered to and operated, in whole or in pati, by any ofthe Defendants, 

and to provide access to all s-uch web page Ol' web.sites to the Com.mission's representatives, 

J . Enter into and cancel contracts and purchase jnsw·ance as advisable or necessary; 

K. Prevent the inequitable distribution ofAssets and determine, adjust, and protect 

the interests ofconsumers who have transacted business with the Receivership Entities; 

L . Make an accounting, as soon as practicable, of the Assets and fmancial condition 

of the receivership and file the accounting with the Cowt and deliver copies thereof to all parties; 

M. Institute, compromise, adjust, appear in, intervene in, defend, dispose of, or 

otherwise become pa1ty to any legal action in state, federal, or foreign comis, or arbitration 

proceedings as the Receiver deems necessa1y and advisable to preserve or recover the Assets of 

the Receivership Defendants, or to cany out the Receiver1s .mandate under this Order, including 

but not limited to, actions challenging fraudulent or voidable transfers; 

N. issue subpoenas to obtain Documents and records pertairuog to the Receivership, 

and conduct discovery in this action on behalfof the receivership estate; 

0. Open one or more bank accounts at designated depositories for funds of the 

Receivership Defendants. The Receiver shall deposit all funds of the Receivership Defendants in 

such a designated account and shal I make all payments and disbursements from the receivership 

estate from such an account. The Receiver shall serve copies ofmonthly account statements on 

all parties; 

P. Maintain accurate records of all receipts anq expenditures incurred as Receiver; 
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Q. Allow the Commission's representatives, agents, and assistants as well as 

Defendants representatives and Defendants themselves, reasonable access to the premises of the 

Receivership Entities, or any other premises where the Receivership Entities conduct business , 

The pw·pose of this access shall be to inspect and copy any books, records, Docwnents, accounts, 

and other property owned by or in the possession of, the Receivership Entities or their agents. 

The Receiver shall have the discretion to determine the time, manner and reasonable conditions 

of such access; 

R. Allow the Commission's representatives, agents, and assistants, as well as 

Defendants and their represont11tivcs reasonable access to all Documents in the possession, 

custody, or control of the Receive~·ship Entities, including, but not limited to electronic 

Documents; and 

S. C.ooperate with reasonable requests for information or assistance from any state or 

federal civil or criminal law enforcement agency. 

XIII. TRANSFER OF RECEIVERSHIP PROPERTY TO RECEIVER 

IT IS FURTHER ORDERED that the Defendants, their Representatives, and any other 

Person with possession, custody. or control of prope11y of, or records relating to, the 

Receivership Entities shal~ upon notice of this Order by personal service or otherwise fully 

cooperate with and assi t the Receiver in taking and maintaining possession, custody or control 

of the Assets and Documents of the Receivership Entities and immediately transfer or deliver to 

the Receiver possession, custody, and control of, the following: 

A. AU Assets held by or for the benefit of the Receivership Entities; 

B. All Documents of the Receivership Entities; 
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C. All computers, electronic devices, mobile devices, and machines used to conduct 

the business of the Receivership Entities: 

D. All Assets and Documents belonging to other Persons whose interests are under 

the direction, possession, custody, or control of the Receivership Entities; and 

E. All keys, codes, user names and passwords necessary to gain or to secure access 

lo any Assets or Documents of the Receivership Entities, including access to their business 

premises, means of communication, accounts, computer systems (onsite and remote), remote 

computing service, or other property. 

In the event that. any Person fails to deliver or transfer any Asset or Oocwnent, or 

othe1wise fails to comply with any provision of this Section, the Receiver may file an Affidavit 

ofNon-Compliance regarding the failure and a motion seeking compliance or a contempt 

citation. 

XlV. PROVlSION OF INFORMATION TO RECEIVER 

IT IS FURTHER ORDERED that Defendants shall immediately provide to the 

Receiver: 

A. A list ofall Assets and property, including accounts, ofthe Receivership Entities 

that are held in any name other than the name of a Receivership Entity, or by any Person other 

than a Receivership Entity; 

B. A list ofall agents, employees, officers, attorneys, servants and those. Persons in 

active conceit and pa11icipation with the Receivership Entities, or who have been associated or 

done business with the Receivership Entities; and 
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C. A description of any documents covered by attorney-client privilege or attorney 

work product, including files where such documents are likely to be located, authors or recipients 

ofsuch documents, and search terms likely to identify such electronic documents. 

XV. COOPERATION WITH THE RECEIVER 

IT IS FURTHER ORDERED that Defendants, Receivership Entities, Defendants' or 

Receivership Entities· officers, agents, employees, and attbmeys, and all other Persons in active 

conceit or participation with any orthem, who receive actual notice o f this Order; and any other 

Person served with a copy of this Order shall fully cooperate with and assist the Receiver. This 

cooperation and assistance shall include, but is not limited to, providing infonnation to the 

Receiver that the Receiver deems necessary to exercise the authority and discharge the 

responsibilities of the Receiver under this Order; providing any username and password required 

to access any computer (onsite or remotely) and any cloud account ( including specific method to 

access account), electronic file, or telephonic data in any medium: advising all Persons who owe 

money to any Corporate Defendant that all debts should be paid directly to the Receiver; and 

transferring funds at the Receiver's d irection and producing records related to the Assets and 

sales of the Receivership Entities. 

XVI. INTERFERENCE WITH THE RECEIVER 

IT JS FURTHER ORDERED that Defendants, Receivership Entities, Defendants' or 

Receivership Entities' officers, agents, employees, attorneys, and all other Persons in active 

conceit or paiticipation with any of them, who receive actual noticeof this Order, and any other 

Person served with a copy of this Order, are hereby restrained and enjoined from directly or 

indirectly: 

A. Interfering with the Receiver's efforts to manage, or take custody, control, or 

possession of, the Assets or Documents subject to the receivership; 
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B. Transacting any of the business ofthe Receivership Entiiies; 

C . Transferring, receiving, altering, selling, encumbering, pledging, assigning, 

liquidating, or otherwise disposing of any Assets owned, controlled, or in the possession or 

custody of, or in whi~h an interest js held or claimed by, the Receivership Entities; or 

D. Refusing to cooperate with the Receiver or the Receiver' s duly authorized agents 

in the exercise of their duties or authority under any order ofthis Cou1t. 

XVII. STAY OF ACTIONS 

IT IS FURTHER ORDERED that, except by leave of this Cou1t, during the pendency 

of the receivership, Defendants, Defendants' officers, agents, employees, attorneys, and all other 

Persons in active concert or pa1ticipation with any of them, who teceive actual notice ofthis 

Order, and their wrporations, subsidiaries, divisions, ur affiliates, and all investors, creditors, 

stockholders, lessors, customers and other Persons seeking to establish or enforce any claim, 

right, or interest against or on behalfof Defendants, and all others acting for or on behalf of such 

Persons, are hereby enjoined from taking action that would interfere with the exclusive 

jurisdictjon ofthis Cowt over the Assets or Docwnents ofReceivership Entities, including, but 

not limited to: 

A. Filing or assisting in the filing ofa petition for relief under the Bankruptcy Code, 

11 U.S.C. § 101 et seq. , or ofany similar insolvency proceeding on behalfofCorporate 

Defendants; 

B . Commencing, prosecuting, or continuing a judicial, administrative, or other action 

or proceeding against the Receivership Entities, including the issuance or employment ofprocess 

against the Receivership Entities, except that such actions may be commenced if necessary to toll 

any applicable statute of limitations; or 

C. Filing or enforcing any Lien on any asset of the Receivership Entities, taking or 
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attempting to take possession, custody, or control ofany Asset of the Receivership Entities; or 

attempting to foreclose, forfeit, alter, or tenninate any interest in any Asset of the Receivership 

Entities, whether such acts are part of a judicial proceeding, are acts ofself-help, or otherwise. 

Provided, however, that this Order does not stay: (I) the commencement or continuation 

of a criminal action or proceeding; (2) the commencement or continuation ofan action or 

proceeding by a governmental unit to enfotce such governmental unit's police or regulatory 

power; or (3) the enforcement of a judgment, other. than a money judgment, obtained in an action 

or proceeding by a governmental Wlit to enforce such governmental unit's police or regulatory 

power. 

XVIII.COMPENSATION OF RECEIVER 

(TIS FURTHER ORDERED that the Receiver and all personnel hired by the Receiver 

as herein authorized, including counsel to the Receiver and accountants, are entitled to 

reasonable compensation for the performance of duties pursuant to this Order and for the cost of 

actual out-of-pocket expenses incurred by them, from the Assets now held by, in the po$session 

or control of, or which may be received by, the Receivership Entities. The Receiver shall file 

with the Comt and serve on the parties periodic requests for the payment ofsuch reasonable 

compensation, with the first such request filed no more than sixty (60) days after the date of 

entry of this Order. The Receiver shall not increase the hourly rates used as the bases for such 

fee applications without prior approvaJ ofthe Comt. 

XIX. RECEIVER'S BOND 

IT IS FURTHER ORDERED that the Receiver shall file with the Clerk of this Court a 

bond in the sum of$20,000.00 with sw-eties to be approveci by the Cowt, conditioned that the 

Receiver will well and truly perfonn the duties of the office and abide by and pe1form all acts the 

Cowt directs. 28 U.S.C. § 754. 
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XX. IMMEDIATE ACCESS TO BUSINESS PREMISES AND RECORDS 

IT IS FURTHER ORDERED that: 

A. In order to allow the Commission and the Receiver to preserve Assets and 

evidence relevant to this action and to expedite discovery, the Commission and the Receiver, and 

their representatives, agents, contractors, and assistants, shall have immediate access to the 

business premises and storage fac ilities, owned, controlled, or used by the Corporate Defendants. 

Such locations include, but are not limited to, 293 Libbey [ndustrial Parkway, Suites 150 & 250, 

Weymouth, Massachusetts 02189; 197 East California Avenue, #260, Las Vegas, Nevada 89104; 

350 South 400 West, Lindon, Utah 84042; 114 New South Road, Hicksville, New York 11801; 

110 New South Road, Hicksville, New York 1180 l ; and any offsite location; storage unit, or 

commercial mailbox used by any Corporate Defendant. The Receiver may exclude Defendants, 

Receivership Entities, and their employees from the business premises during the immediate 

access; 

8. The Commission and the Receiver, and their representatives, agents, contractors, 

and assistants are authorized to remove Documents from tlie Corporate Defendant's premises in 

order that they may be inspected, inventoried. and copied. The Commission shall retutn any 

removed materials to the Receiver within seven (7) days ofcompleting inventorying and 

copying, .or such time as is agreed upon by the Commission and the Receiver; 

C. The Commission's access to the Receivership Entities' documents pursuant to this 

Section shall not provide grounds for any Defendant to object to any subsequent request for 

documents served by the Commission; 

D. Tfany Documents, computers. or electronic storage dev1ces containing 

info1mation related to the business practices or fU1ances ofthe Receivership Entities are at a 

location other than those listed herein, including personal residence(s) ofany Defendant, then, 
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immediately upon receiving notice of this order, Defendants and Receivership Entities shall 

produce to the Receiver all such Docwnents, computers, and electronic storage devices, along 

with any codes or passwords needed for access. In order to prevent the destmctioo ofcomputer 

dala, upon service of this Order, any such computers or electronic storage devices shall be 

powered down in the normal course of the operating system used on such devices and shaJI not 

be powered up or used until produced for copying and inspection; and 

E. Tf any communications or records of a Corporate Defendant are stored with a 

remote computing service, such Defendant shall, immediately upon receiving notice of this 

order, provide the Receiver with the username, passwords, and any other login credential needed 

to access the communications and records, and shall not attempt to access the communications or 

records. 

X)..'l. DISTRIBUTION OF ORDER BY DEFENDANTS 

IT IS FURTHER ORDERED that Defendants shall immediately provide a copy of this 

Order to each affiliate, telemarketer, marketer, sales entity, successor, assign, member, officer, 

director, employee, agent, independent contractor, client, attorney, spouse, subsidiary, division, 

and representative of any Defendant, and shall, within fourteen (14) days from the date of entry 

of this Order, and provide the Commission and the Receiver with a sworn statement that this 

provision of the Order has been satisfied, which statement shall include the names, physical 

addresses, phone number, and email addresses ofeach such Person who received a copy oflhe 

Order. Fmthe1n1ore, Defendants shall not take any action that would encourage officers, agents, 

members, directors, employees, salespersons, independent contractors, attorneys, subsidiaries, 

affiliates, successors, assigns or other Persons in active concert or paiticipation with them to 

disregard this Order or believe that they are not bound by its provisions. 
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XXU. EXPEDITED DISCOVERY 

IT IS FURTHER ORDERED that, notwithstanding the provisions of the Fed. R. Civ. P. 

26(d) and (f) and 30(a)(2)(c), and pursuant to Fed. R. Civ. P. 30(a), 34, and 45, discovery in this 

case shall commence upon entty ofthis Order. The Commission is also granted leave, at any 

time after service of this Order, to conductJimited expedited discovery for the purpose of 

discovering: (1) the nature, location, status, and extent of Defendants' Assets; (2) the nature, 

location, and extent of Defendants' businesses transactions and operations; (3) Documents 

reflecting Defendants' business transactions and operations; (4) the ex.istence and identity of 

other Persons who were or are engaged in the conduct alleged in the Complaint in active concert 

or participation with the Defendants; or (5) compliance with this Order, The expedited discovery 

set forth in this Section shall be designated as such by marking any notices or written discovery 

I 

requests as ''Expedited" and proceed as fo llows: 

A. The Commission and the Receiver may take the expedited deposition of pa11ies 

and non-patties. Notice of forty-eight (48) hours shall be sufficient notice for such depositions. 

The limitations and conditions set forth in Rules 30(a)(2)(B) and 3 l(a)(2)(B) of the Federal 

Rules ofCivil Procedw·e regarding subsequent depositions ofan individual shall not apply to 

depositions taken pursuant to this Section. Any such deposition taken pursuant to tl)is sub

sectioh shall not be counted towards the deposition limit set forth in Rules 30(a)(2)(A) and 

31 (a)(2)(A) and depositions may be taken by telephone or other remote electronic means; 

B. The Com.m.ission and the Receiver may serve upon parties expedited requests for 

production ofDocuments or inspection that require production or inspection within seven (7) 

days ofservice, provided that three (3) days ofnotice shall be deemed sufficient for the 

production of any such Documents that are maintained or stored only in an electronic format; 
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C. The Commission and the Receiver may serve upon parties expedited 

inte1rngatories that require response within seven (7) calendar days after the Commission serves 

such interrogatories; 

D. The Commission and the Receiver may serve expedited subpoenas upon non-

pa1ties that direct production or inspection wi1hin seven (7) days ofservice; 

E. Service ofexpedited discove1y upon a party to this action, _taken pursuant to this 

Section, shall be sufficient if made by facsimile, email, or by overnight delivery; 

F. Any expedited discovery taken pursuant to this Section is in addition to, and is not 

subject to, the limits on discove1y set fo11h in the Federal Rules ofCivil Procedure and the Local 

Rules of this Court. The expedited discovery permitted by this Section does not require a 

meeting or conference of the patiies, pursuant to Rules 26(d) & (t) of the Federal Rules of Civil 

Procedure; a_nd 

0. The Parties are exempted from conferring under Fed. R. Civ. P. 26(f) and making 

initial disclosures under Fed. R. Civ. P. 26(.a)(l) until further order of this Court. 

xxm. SERVICE OF THIS ORDER 

IT IS FURTHER ORDERED that copies of this Order as well as the Motion for 

Temporary Restraining Order and all other pleadings, Documents, and exhibits filed 

contemporaneously with that Motion (other than the complaint and summons), may be served by 

any means, including facsimile transmission, electronic mail or other electronic messaging, 

pers0.nal or overnight delivery, U.S. Majl or FedEx, by agents and employees of Commission, by 

any law enforcement agency, or by private process server, upon any Defendant ox any Person 

( including any financial institution) that may have possession, custody, or control ofany 

prope1iy, property right, Document, or Asset ofany Defendant, or that may be subject to any 

provision of this Order pw·suant to Rule 65(d)(2) of the Federal Rules ofCivil Procedure. For 
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purposes of this Section, service upon any branch, subsidiary, affiliate or office of any entity 

shall effect service upon the entire entity. This Order shall bind Persons that may be subject to 

any provision ofthis Order pursuant to Rule 65(d)(2) of the Federal Rules of Civil Procedure 

upon such Person's receipt of actual notice, by personal service or otherwise, of this Order. 

XXlV. CORRESPONDENCE AND SERVICE ON THE COMMISSION 

IT IS FURTHER ORDERED that, for the purpose of this Order, all correspondence 

and service ofpleadings on the Commission shall be addressed to: 

Roberto Anguizola 
Mi1yKim 

Grego1y J. Evans 
Federal Trade Commission 

600 Pennsylvania Avenue NW 
Mail Drop CC-8528 

Washington, D.C. 20580 
Fax: (202) 326-3395 

Email: ranguizola@ftc.gov; mkim@ftc.gov; gevans2@ftc.gov 

XXV. PRELIMINARY INJUNCTION HEARING 

IT IS FURTHER ORDERED that, pursuant to Fed. R. Civ. P. 65(b), Counsel for the 

Commission and Defendants shall appear before this Comt on-----~ 20J8, at 

____(Pacific Standard Time) at the United States Courthouse, 333 S. Las Vegas 

Blvd, Las Vegas, NV 89101 in Courtroom__, for an evidentiary hearing on the 

Commission's motion for a preliminary injunction, pending final ruling on the Complaint against 

Defendants, enjoining the violations of the law alleged in the Complaint, continuing the freeze of 

Defendants' Assets, continuing the receivership, and imposing such additional relief as may be 

appropriate. 
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----

XXVI. BRIEFS AND AFFIDAVITS CONCERNING PRELIMINARY INJUNCTION 

IT IS FURTHER ORDERED that: 

A. The Defendants shall file with the Court, and serve on Commission counsel, any 

pleadings conceming preliminary injunction, including responses or oppositions, affidavits, 

motions, expert repm1s or declarations, or legal memoranda no later than -----~ 2018. 

The Commission shall file a proposed prelimina1y injunction order no later than 

, 2018. The Commission may reply and file responsive or supplemental------· 
pleadings, materials, affidavits, or memoranda with the Court and serve the same on Defendants 

no later than - - ---~ 2018; and 

B. The parties must serve any filings or pleading concerning preliminary injunction 

by personal or overnight delivery, or by email, to be received by the other party or pa11ies no 

later than (Pacific Standard Time) on the applicable dates set forth in subsection A, 

above. 

XXVIJ. DURATION OF THE ORDER 

lT IS FURTHER ORDERED that this Order shall expire on______, 2018, 

unless the Order is extended for an additional period pursuant to Fed. R. Civ. P. 65(b)(2). The 

Commission shall file any request to extend the duration of this Order no later than 

------' 2018. 
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------

XXVIII. RETENTION OF JURISDICTION 

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for 

all purposes. 

IT IS SO ORDERED: 

UNITED STATES DISTRICT JUDGE 

DATED: 
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FEDERAL TRADE COMMISSION 

16 CFR Part 437 

RJN 3084-AB04 

Business Opportunity Rule 

AGENCY ! FederaJ Trade Commission 
(FTC or Commission). 
ACTION: Final rule. 

SUMMARY'. The Commission is adopt ing 
final amenrlnrnnLs lo its Trade 
Regulation Rule en tilled "Disclosure 
Requfrements anu Prohibilions 
Concern ing Busine s Opportunities" 
("llusines. Opportun ity Rule" or 
''Rule''). Among olher things, lhe 
Busin ss Opportunily Rull'l Jrns beon 
umendud tu hroaden its scope lo cover 
business opporlunily sellers not covered 
by U10 interim Business Op porLunily 
Rulo, s11c;h as sellers 1f work-at-home 
opportuniLies, and to st1•eamlinc and 
simplify the disclosures thal seJlers 
must prnvide to prospe live purcha ers. 
The final Rule is based upon the 
comments received in response Lo an 
Advance Noli1.;e o f Proposml 
Rulemaking ("ANPR''). an Inilial Noliee 
of P rcrposed Rulemakiog ("lNPR"), 11 

Revised Notice of Proposed Rulcmaking 
("RNPR"), a public workshop. a Staff 
Report, and other in form 1tlon discussed 
hm·<i in . This document lso contains lhe 
lext of the final Rul e and lhc Rul e's 
Staleme11t of Basis and Purpose ("SBP"), 
including a Regulatory Analysis. 
DATES: The provisions of the final Rule 
wil l ber.ome effeclivH on Marr.h 1 . 2012. 
ADDRESSES: Requests for copies of thr, 
l'i11al Rule a nd the SOP should be sent 
lo Publi Reference Branch, Room 1~0, 
Federal Trade Commission, 600 
Pennsylvania Avenue NW., Washington, 
DC 20580, The complete re ord of Lhis 
proceeding is also avol lablc ot that 
address. R levan t portions of th e 
proceed ing, including lbe final Rule ,')nd 
SDP, Me available at hllp://www.jic.gn,·. 
FO~ FURTHER INFORMATION CONTACT! 
ChrisLin M. Todaro , (202) 326-3711, 
O,vi ion of Market ing Pniclices, Room 
H- 286, Burcou of Consu mer ProLecLion , 
Federal Tnidc Commission, 600 
PennAylvania Avenu e NW., Wasbington, 
DC 20560, 
SUPPLEMENTARY INFORMATION: Tho final 
Rule n;odifie.~ the interim Business 
OppoJ'tunity Rule in twu sign ificanl 
Wily~. Pi rst, the final Rule contains au 
expand d definition of"uusiness 
opportuui ly'' aimed a t extending the 
scope or Lhc Rule lo busi11ess 
opportunities previously nol covered, 
sucl1 as work- t-home programs. 
Second, although the final Rule 's scope 
is broad.er tha n the interim Business 

Or,portunll Rule, the compliance 
bun.hi i · rodu ed. Specill :a ll ,. in 
contras! to th p, ex tensive disclosures 
prnviously requfred, the final Rule now 
requ ires thnl business opp 1•lunily 
sell ers prnvide prospeclivc customers 
with a subi:tantially simplified and 
streamlined one-page disdosure 
dor:umcnt. The 1J.I1al Ruin also adds 
a fri rmalivo prohibilion. o n 
misrepresentations and omis ·ion , as 
well as d isclosure require ments l'o1' sales 
conducted in 8paoish 11nd other 
languages besides English. 

Statement of Basis and Purpose 

Key Tenns and Abbreviations Used 
Th'roughout This Statement of Basis and 
l'urpose 

·• Amended Franchise Rule" refers to the 
am,md1! Fnwr.hi6o Rule publi!ihod at 72 
FR 15444. (Mar. JO, 2007) and c;odifiP.cl at 
16 CFR436. 

''ANPR" rttfers l thtl Tracie Rag11lati n Rllle 
on Fmnchising A11d Rusin wss Opportunily 
Ventures: Advt.1nc:ed Notir. of Pl'Op06ed 
Rulomoking, 62 FR 9115 (Feb. 28, 1997). 

"Initial Proposed Discl sure Do umenL" 
refe rs lo 1he original version f tho 
Disclosure Document tbot wHs proposod ill 
the lNPR in 2006, 

"INPR" re ren; to the Initia l Nol"ice of 
Proposerl N.u lemRking for the t3usiness 
Opport~1nity Rule, 71 FR 9054 (Apr. 1Z, 
200fl). 

"tuterim BuNina~s Opportunity Rulo" ref rs 
to the Rusin,iss Opportunity Rulli, w li CiecJ 
ot 16 CFR 437 Lilllt is r:11rrn111 ly ill effeot and 
is the subject of thesfl 111111mdment 
ptoceed ings. 

"IPTIOR" refers to Uie lniliHI Propuse<l 
Busines~ Opportunity Rllle, which w~s 
proposed in the lNPR ill 2006, 

"Macro I{ port" refers tn Msc;ro International , 
In c.'s report to the FTC on the Disr:lostrre 
Pom1. avai lMble at h1tp:llwww.ft10.gov/bcp/ 
workshop.~l/1iwpp,;/disc/os11re-Jorm
mport.pdf. 

"Original Franchise Rul •" refers to the 
m-iginnl Fmnchise Ruin published at 43 FR 
591314 (Dec. 21, 1.171!]. 

"RNPR·· rnfots to Lbe Revlstid Notico of 
Proposed Rulemak i11g for tho t3us i11 oss 
Opportuni ty Rule, 73 FR 10ll0 {Mar, 2 
2008). 

"RPROR" refer to the Revised Proposed 
Bu~inf'.sN Opp rl tmity R11lt1, which was 
proposed in the RNPR in 2006. 

"Steff lfoporc· r11fors to FTC s1111'f's Staff 
Report lo the Federal Trade Commission 
and Propo ed R1wised TrodtJ flf11JU!atim1 
/Iulo (1 f, Cf'I{ Part 437). The Staff R,ipmt 
is availali ltl at http://www.j"tqiov/os/Jedr:eg 
l2010loctobar/101028busines.~ 
oppnrt11nities tuffreport.11df. 

" Workshop'' refers to th r. June "J, 2009, p111Jlic 
workshop held in Washingto n, UC, lo 
discuss the proposed Disclos ure O cument 
and nther u~pccl of the llu6ill ss 
Opport\111ity Ride. 

"Work..~hop Notice" refers 10 the Federal 
Rugistcr Notice announcing he Workshop, 
N f.'R 16712. {Apr. 24, 2009), 

I. Introduction 

A . Overview of the Franchise Rule and 
the Evolt,tion of th e Interim Business 
Opporlunity Rule 

1, The Franchise Rule 

On December 21, 1978, the 
Commission prnmulgaLed a Trade 
RegulaLion Rule en titled "Disclosure 
1<.equirements and Prohibitions 
Cont:~;rn ing Franchising aml Business 
Op[Jmlunity Ve ntures'' (the "Original 
F'r1mchise Rule") to arldl'ess decepUve 
and unfair practices in the sole ol' 
fran chises aud bnfiiness upµorlu nily 
venlurn . 1 The OriginAl Franchise lhde 
covered, in a s ingle C:o<le of Federal 
Regulaliu11s part , bo th franchises aml 
certain business opporlunily ven lures. 
With franchises, the fr rmchisee sells 
guutls or senrices that are associaLed 
with the [rancllisar's trademark, ,ind Iha 
rnrnchisee is sub jec Llo significant 
cont.rnl by, or rece ives sign ifican l 
assistance from, ll1e franchisor. The 
franchisee typically distributes goods or 
services supplied by the seller or an 
afriliaLe and receiv es accounts or 
locat ions in which Lo conduct Ll ie 
business. By con lras t. business 
opportuniLies oflen do not involve 11 

trademark. Vending machi nes or rack 
display routes nre typical examples of 
husiness opportunities. Based upon the 
original mlcmaki ng rccord, the 
Commissio n found lhal unfrt ir Rnd 
deceptive prflclices were widespread in 
the sale of franchises anrl hrn,incss 
opportunitins , causing serio11 s economic 
harm to umsumers. 

T he Comm iss ion adopterl U10 Origina l 
Fram:hise Rul e lo prr.vant uu Fair and 
decepUve pracLices in t..he sale or 
fram;hises and business opportunilies 
thmugh pre-sale disclosure of specified 
items of material information . The 
purpose of the Original J7rnnchise Rule 
was nei ther to regulate the snbstunlive 
terms of a Fran ,hise or busine~s 
opportunity agreement nor to regulate 
the relati onship beLween rho seller and 
the buyer. RaLher, iL was 10 ensure that 
eilcrs disclose rnat.erial informati n to 

prospective buyers. The Original 
Franchise Ruhi was posited on the 
notion that a fully informed prospectiv 
buyer can determine whether a 
particular offering i in his r her best 
interest. 

The Original Ftanchise Rule 1·et1ui rnd 
extensive disclasurn,~ cm a score of 
specified Lopics, such as, iriforr:rwtio11 
about lhe seller: lhe h u.!;;iness 
background or the sell er' :-: principals 
and tJ1eir liligalian and baak.J'uptcy 
hisLories; lhe Lerms imd conditions of 

1 ,1:i 11R-61lR 14 lDB<,. 21 . 111711) 
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the offer; slalisUcal analyses of existing 
franchised Rnd company-owned outlets; 
lnformalion about prior purchasers, 
including lhcnarnes a1Hl addresses of at 
leasl 10 purchasers nearest the 
prospective buyer; and audited financj;il 
statements, 

The Commission recogniz(-id that 
requi_ring these extensive disclosurns 
would li kely impose significant 
compliance costs on businesses covered 
by 1hr. Original Franr.hiso Rule. It 
thero-foro sought to r.Lriko the proper 
balance between prospe live 
purchasers' ueed for pre-sale disclosure 
and the burden imp sed on those 
selling business ventures covered by the 
Rule , To a hicvc thi bulance, the 
Commission limi ted the scope of the 
Original Fninchise Rule's coverage in 
three siguifi(:;i nl ways. 

First, th <; Origi nal f,'rand1ise Rule 
covered on ly tllOse opportunities lhat 
required a purchaser Lu make a paymP.nl 
of al leasl $500 within lhe first six 
rnonlhs of op1mitinn. ln transaclior1s 
whore c1 purchaser may incur high 
financial losses if the sell r withholds 
material information, the benefit for 
prospective purnhasers of Lhe Original 
Franchise Ru Je•.~ _pr -sale disclosure 
requfremeuts outweighs the sellers' cosl 
lo make those disclosures. By contras!, 
whfm the invflstmonl l'OC]uired to 
purchase a busirrnss opportunity is 
comparfltively small , prospective 
purchasers face a rclalivAly small 
financial risk. Tn such cir umstances. 
r.ompliance costs may outweigh the 
benefits of prn-sale disclo w·e. 
Thcrnfore. the Original Franchise. Rulo 
did not roach opporhmi lics thnt charged 
low!'lr feos, 

Second, the "inventory exomptim1" 
excluded certain Lypes of payments 
from Iha Original Frnnchiso Rule's $500 
minimum cos t U1rnsl1old . The 
"lnvenh ry exemption" is the franchfae 
industry's shorthand term for the 
Commission's uetcrminution Lh ut, as a 
malto:r of policy, voluntary purchases of 
reasonable amounts of inventory at bona 
tide wholesale prices fo l' resale do not 
count tow01'd U1e required threshold 
paymen t, An important consequanc:e of 
Ihi-s policy d I rmi notion was lo 
eliminate fl'Om rii;ina·1 Franchis1~ Rule 
coverage many pyramid marketing plan 
because purchasers o[ such plans 
Lypically do at make a required 
payment o( or exceeding $500, bul 
instead make voluntary purchases of 
inventory in rnasonablc amounts and at 
buna liu wholesale prlc-es for- resale. 

Thi rd . in addition to franchise 
opport1111ilics, the Commission focused 
the Original Franchise Rulo on the t pcs 
ofb1Jsiness opportunities that the record 
sJ1owml wore likoly to result in 

significant consumer injury, sucb. as 
vending m.ichines, rack isplays, and 
similar opporluoities, wh ich frequenLly 
were sold through docopt ivo con duct. A 
fea ture common to tfo,.so types of 
opporlunities was th e promise af 
assistancn in scr:uring locations or 
accounts. Thus. the Commissiun 
inr.orporaled this characl(wis lit'. into thP. 
Original Franchise Rule's doflni tional 
elements to ensure coverage or 
demonstrab ly injuriou schemes. Other 
fo:rms of assistonr.e thal bus iness 
opportunity sellers freque utly offer
such as training and Um buy-back and 
resale of goods assembled by the 
purchaser (an elemtmt ofniany craft 
assembly opporllinil ies) dtd not bring a 
bu iness opportunity within the scope 
of the Origina l Franchisfl Rule's 
cove1•age. 

Tn <1dd ilion lo these limits on !he 
sc:ope of tJrn Original Franchise Rule's 
coverage-driven by bul:rn .ing 
prospective purchasers' need for pre
solo disclosure against Lhe burdP.n 
imposed on business opportuuity 
sellers-anotl1er asper.I of the Original 
Franchise Rule 's language fu rthr.r 
limi ted the scope of covemgo. 
Specifically, he Original Frauchise Rule 
provided tha t a business opp rtunily 
was covereci only if t.he purchescr of the 

I ortunily sells goods or servi es 
dir clly to end- users olh -r than the 
business opportunity sA I IP.r. Tho effccl 
of tb is li.utit11 lion was to Axdude many 
work-flt-homo oppurtuoilics-such u 
envP.lope sluffiog and craft assembly 
ventures-from Origin 1I fo'ranchise Rule 
co erag •, In those opportunities, the 
purchosor typically pt1rforms work fo r 
tlrn ~eller or produces various goods for 
Lh Rseller. w ho then pmporled ly 
distributes them Lo end-users. 

In 1995, a. (liU'l of its sy tematic 
revJew oI FTC l'ules, the Commission 
published ln the Fed,mtl Register a 
request for comment on Lhe Original 
Franchise Rule lo determine its 
continued cffacliveness anri impact, 2 

llased up n the comments rnceived 
during the rule review, the Commission 
tenlativcly do ermined to retain the 
Original P'tanchis Ru! , but sought 
ndditiona l ,omment on possihle 
ament.lmen ts. 'fo that end, in Fr.bruary 
1997, the Com111ission puhlish d an 
ANPR. seeking comment on various 
issues, inr.luding whether the 
Com mi ssion should separate the 
dLsclosuni rngu ircments for busin ss 
op1nrt1111il ios frarn th<>fi for frnn h iRes.J 

13, s,:rl upon comnmnls res poml ii,g Lo 
the ANPR, the Commission found that 
the Original Franchise Rule continued 

• 60 FR 17H56 (A pr. 7. 1905 ), 
"62 FR Ul1l, [Feb, 2/J, 19117 /. 

to s 'rve a vitul purpose aod that pre-sale 
disclosure was neces ary I(; protect 
purchasers of thmcliises and business 
opportunities from fraudulenl and 
doceptive sales practices. Al the same 
lime, howevP.r , lhe Commission agreed 
with the overwfoiLming view of lbe 
comrnenlern wbo sugges lr.d tbat there 
am malerial differences bclwor.n 
t'nrnchlses au d b usiness opportunities 
and that these two lypcs of dis linr:l 
husincss 8l'r'Jngemenls rcq11 ir!l separntc 
disclosure approaches. For example1 

many of the Original Franchise Rule 's 
pre-sale disclosurns, in particular those 
pertaining lo the slruelure of Lhe parties' 
relationship, rlo nol apply lo lhA sale of 
mo. t hnsiness opporhmitius because 
lhose r.aler. typically involve 
0111para1ively simple contra .ts. In 

addition. the Commission recognfaed 
that Lhe Original franchise Rul e's 
detaiJcd d iiid sure obl igations may 
create LJarr iers lo en try for· legitima te 
business oppol'Luni l_v sellers.4 

Accordingly, in '1999, the Commission 
announc d its intention lo r.onduct a 
separate rulcmaking proceedi11g for 
business opportunlly sales." 

2. The Interim Bus iness Opportunity 
Rule 

Much of tho informal ion revealed by 
the Commission's regu1utor nwi.ew of 
the Original Franchise Rule highligh ter! 
the differences between franchisus ,mt! 
business op port unity ventures, and lhe 
distinct rP.gulatnry challenges presented 
hy these two types of offerings-that 
franchises typically are expenRive and 
involve complex ontractual licensing 
relationships, while business 
opporLuui ly sales are generally less 
costly and involve cnmpa1•11\ive ly s im ple 
pw·clrnse agreements lhal pose less of a 
financial risk lo pmchasors. Dascd on 
the 1•ocord ama11scd during thA review 
proceeding, thr. Commission concluded 
rhat tlrn Original FranchiHe lfol e 's 
extensive disclosu1·e requiren,<mls 
imposed unneco,qsary com pliance cos ts 
on both business opportunity sellers 
an<l buyers, and determined tn bifurcat 
the Original Franc:hise Ruli>. into lwo 
separa te pal'ts-one covering the sale of 
businl,'\ss format franc; hises a and one to 
govern th e sale of business 
opporlunilias. Accordingly. in the 
ANPR, the Cornmission solici lt!rl 

~ 64 FR 57206 (Del - 22 , 1999), 
• Td, 
11 Tlrn industry lm u1 Hbusines.s forrnal r1•011r,hi.su0 

sf)or:ifi1mlly refor• lo frnnchiscs in wl1id1 
ftnm:hisees 11p,1ro1~ umfor 11 ,mmmn" I r11d11mu rk or 
oth-.r r-onuncr<:ial ~ymhol and am ruqulred lo 
udhoro lo 1h" s11ur.iO<: uu~iUUS$ forma t or molhod ol 
noiJJg b usiness JH'O•t:rilmd Ly the fra1u:lt [};or, 
Ouslnw~s hm11al frn nch i~cs '"" c:ommnnly r.allad 
"fliln~l,i~e.'i" by tho l.\tmarht p 11hti1:, m,d the two 
terrns are uscil i1110n:lm11goahly lwru. 

http:s11ur.iO
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comi;nenl on several proposed 
regulatory modifications, including lite 
Cl'eation or u sepa.rnte trade regulatio11 
rule goverll'ing the sole oflmsi.ness 
oppol'lliniti s,' 

Sub~oquently, the Commission 
co mplc:tcd all procedural steps 
prescrib d by Section 18 of th FTC Acl 
lo finaliz the Am ndcd f-'nmcl1 R11 le, 
along with a Statement of Basi i; and 
Purpose, in March :l007.1l Al tlrnt time, 
the Amended Fran hls!l Rule-no 
longer covering business 
oppMlunilics-was co<lifiod 11 Pnrt 436 
in Tille 16 oflhc CPR. Th Originol 
fi'ranchis e Rule with all definitional 
elcmenl. and references Tcgarding 
business formal fram:hising dcleled , was 
retained nd redesignaled as Pal'l 437. 
Parl 437 was lilled the ''i nterim 
Business Opporlunily Rule." 0 The 
interim Business Opportunity Rule 
conlaimid no new substantive 
disclosure requirements or prohibitions, 
and in all material respects was 
substanlially identical to llie Original 
Frnnchise Ruic , Un!il the final Ruic 
becomes effective, Part 437 governs 
sales of non -franchise business 
opportu11i1ics, 10 

8 , Rule Amendmenl Proceedi11gs 

1. Initial Notice of Proposod Rulemaking 
anrl Tnitial Proposed Uusiness 
Opportu nily Rule 

In 2006, hoving determined lhat a 
separill husinr.ss opportunity rule was 
nee Si;ary, the Commissi~m pub lished 
an Initial Notice of Proposed 
Rulemaking (" INPR"), annoum.:ing its 
intention to prm:eed with its JJl'OJJOSa! 
for a separate Husi ness Opporlu11 iLy 
Ruic (lhe ' ' initit:11 propnsed Bu im:ss 

pporlunily Rule" r " IP0OR"). 11 The 
I PR proposed to am nd tho intorim 
Business Opportunity Rule by upda ting 
it, streamlining i l , antl expanding its 
scope of coverage. 12 The JPBOR 

1 !\l JIR at !-!115. In respo ,, ,o to llrn ANPR, tha 
Co m11dss ir,n race i ved lllll wl'itlen o:ununul)ls. The 
slaf'f nls11 heltl ,i,; puhlic: workl!hops 011 the Jssnus 
t'oi ·•Jc! ill llm etlUJt Hents, th t'ee at" which apllcifir.o!ly 
ndures~atl h11slnuss opp1,rtu11i1ie•. 

• 72 FR lfi444 (M;,r. 30, 2007), 
"fi'or oxa111pll' , rc,foro,,1:s~ lO "rra11,:hiH11r'' a11d 

"fr111whlstie" 11s~u ill tho Odgip:rl I 1·u11uh(~u l<t1 lij 
w rn r.hangecl In the Int rim B1isJnu•~ 1•11nrt1111 I)• 
R1ila lo ''bu~lm 'S lll))Hlrlllllily sn llor' ' nm "l,Uijlllt 
11ppor1unity pur •l1a~or .'' 1111d tht> f r111i1111l Frn111:h1so 
lt11]11•.• definition of ''[l'on<:hi~~.. wo~ drnugad to 
" IJ11 siness nr,purl 1111ily," Sm! j(/ 

10 73 l'R 181 I1, 1Jl 112 (Mnr. 26, 2()0ll). 
"71 l'R 191154 (Apr, 12, 20011). 
"'111e JNPR .ilso spocillocl I Ito prot:a•~ Ill\l 

Curnmi. sto11 would folluw In nmon.ll11g llrn 
Otr~III ·. Op1>uthmily 1{11[u. l'ur~UU!11 lri lhe 
Co111111l~slcm· l{ul us ol l'nu,Ur.,1, 16 Cl•'R 1,20, lhc 
Co1,,111l~9lon d lcrmin J lo us,, a modll1~tl version 
ul' lhe mlem,1king proci,~s set f, rlh in sn,:lim, 1.13 
ol' llumu Rules . Spccilk11lly, lho Co111111iij~] ,111 
en no1111 c~ll tlinl rt w0111tJ P"lill.,h a Noth1 ol 

conlaintl<l an expansive defiuilion of 
"busilless opportunity" that 
e111:olllp,ssc<l hu. l11e opp(ll'l 11 nilies 
pr viou Iv ·over db tin, l'igi 11nl 
r1·t11H:hi (; Rule 1'1, w II s vork-nl home, 
medical billing, and mulli-levcl 
marketing (MLMJ 13 uperallons, It also 
eliminated 1hc $500 lhresl1old for Rule 
cov rogc. "1 

Sl1'cf1mlining !he in1erim Business 
Opporluni ly Rul e and tailoring it to fit 
bu.sine s opportuoltios (as opposed lo 
busin0ss formal frunchises) has been a 
primary ro us of lhi procooding. Both 
llt rlgina l F1:a.o hi e Rule ,Jld tho 
interim Dusin ss Opportuni1y Rule 
require extensive disclosures covering 
over Lwenly specified topics. In tho 
INPR. Lhe Commis ion recognized that 
lhese extensive disclosure requiremenls 
entail disproportiona te r:ompliance 
r.osls for sellers of comparatively low
cosl business opportunity ventures, is 

Therefore, the Commission pm posed Lo 
miligate the compliance burden by 
simplifying and slreamlining tho 
dis 1 111•0 roquir 111 , 11 1 .1 11 

St ur.lficnlly. lh I PR pl'Op scd a 
oue-pay bus iooss op11or1unily pr .-snle 
d is loi;ura do um n l. (1 11 " initial 
proposed di •losuro document") th 
only six c quh· d m, terial disclonures.1 7 

Tho initial propusod disclosure 
document was intemdud to provide 
prospeel ive p't11·chascrs with essential 
malarial information they co uld use in 
making a purchase decision. The INPR 
proposed lo requii· sellers lo use the 

Propo~"cl R.11l11111nld,111, •hh II tll1-«li1 1a1111n111111 
1111tlu1I. folluw11rl h o 411-th,y r,•l,1111ul 11111.fod. In 
111ldl1lo11 , p1,rs111111l tn S"1!li11" 18[,:J 11r 1h11 • C-: i\1 :1, 
1111 , r.,, ,,111 1~•111111111111111111,ml 1111,111w,1111111,ultl 
lm11tl118• witb cross-ex11111l1111tlon end ral111011l 
,111\mlssionB 011 ly if ao int r~•locl pnrly 1•,111111 ,tad o 
h earing. Th" Commission nho s(alacl 1h01, ii' 
requeslcil lo do so, it wou ld ca n1ompla1a holding 
ona or more informal P" blic workshnps in li 11u ol' 
lrnarings. Finally, pursuanl Ill 1 UCl'!-( 1. 13(11, tho 
Cmmnission announr.orl thol sluff wo11lri issnu a 
Reporl on lho nuslno.ss Oppnrlnoily Ruhr ("Srnrr 
Report"), which would b-, ~ubja cl In 111 ldltio11 11 I 
puu lic com m anl, 71 f'R al 19U79-IIO, 

'" M11 lli-lev11l marko1i11g i• on~ form ol' dfrecl 
selli11g, and refers lo a h11sin ss mod al Ill whicl, a 
compa")' distributn~ p1•mh1ds lhroup,11 a nalwork of 
distributors who earn income frrnn 1lml1· own relail 
~al us if thQ pmduct nml from ,el ail sales made uy 
lhe rl istdbuturs ' rlirecl aruJ indirecl rec ,·,, ils , 
lloc•11so lhay a,un a r.011u11ission fron, Iha salos their 
recruits 111~ku, anr:11 111 el11uur in Lba MLM " elwurk 
hus at1 hu;fnt1v" lu qmlh1uo recrulllng atldi\ional 
sa lu.s mpl'~l:'ClllnliveR inlu tl1~1r''dawu liuH."' .0 Seu 
l'clnr /, Vandcr Na t & Willl11111 W, Keep, Ma,·kp.tirrg 
P1wul: 1\11 l\pf)1·11t1d1 lo f)/Jfurmitinling Mu/t/fo,,;:/ 
Mal'k11li11g)m111 f'yrumid S10/,11nrn6, Zl J. J'ub. Pul '.)' 
& M11rk.e.li11i; 140 (i,prii1g 2002). 

,., P1-or11otc1'5 ol bu•ina,s t1pl't1rt1111itles wuro ~hie 
lo uv~dn rnvllcugo uucler th ~ Original Pranrhi~• 
Rtrlo nnu tho !nturim 0116im,.,s Oµpr,r\unlty Ruin hy 
pridni; llrP-ir offerings oppnr1 1111ilie.1J ue.low $5110, 
I he mnnnl;,ry 1hre shnld or i,nvu1·Mg1• 

1s7t Mt~! \IJUR7. 

'"Ir/, 
17 71 FR Ul lOU!IL 

exa Lform anti language sel forth by Lhe 
Commissio)'.l and to i.uclude informalion 
regarding (11 lhe seller; (2) earnings 
claims; (3) legal actions involving I.he 
offornd business and it:s key personnel; 
(4) Lbe exi. lei1ce o 1· r:anc;ellation or 
refw1d policies; (5) the numhel' of 
cancdlalion or refund reqoesL~; and (n) 
refer nces.1 u 

In response lo lhe fNPR, the 
Commission received more than 17,UO0 
comm nts , lho overwhelming majority 
of which came from individuals active 
In the MLM industry. 10 MLM 
companies, lhoi r r pre entatives ,md 
lratle associalions, as well as irn1ividual 
parlicipauts in various MLM plans, 
expressed grave concern alioul the 
burdens the IPBOR woulrl impose on 
them and urged th e Commission to 
exclude Ihem frnm th e scope of the 
lPBOR, lo implement various safe 
harbor provisions, and lo roduco thB 
required rlis ·losures.w The Commi~sion 
also received approximately 187 
comments, primal'i ly from incJjvidual 
crmsnmers or consumer groups, in favor 
of the TT'BOR.21 Only a hanrlful of 
comments came from non-MLM 
companies and inJust1·y gJ"oups, 
expressing various concerns about 
obligations thal the IPBOR would 
impose upon thAm ,2~ None of the 
comments nrlrlresscd lhe l"orm of the 
initial proposed disclo ure documenl. 

2. 'l'he Revised Notic' of Proposed 
Rulemaking and Rrwised Prriposed 
Business Opportunity Ru le 

Based on au 1:1xteosh1e review of Lhc 
comment received in response Lo lho 
fNPR aod the Commission's law 
enforcement history, the Cowrnission 
issi1cd a rnviscd No Ii ce of Proposed 
Rulcruaking (''RNPR") on Ma1•ch ia, 
2008, that set forth a revised proposed 
Rulo (the "Revi ed Prnposcd Business 
Opportunity Rule" or "RPBOR") lhal 
was morn narrowly tailored Lhan the 
lPBOR.2 a 

In lhl'l RNPR, Lho Commission 
recognized lhaL lhore wr.n~ lwo main 
problems with lhe fPBOR 's broadlh of 
coverage. First, tho fPBOR would have 
unint cmt ionally swept in numerous 
commeJT.ia l arrangements. includ.ing 

lU 71 FR !II l !JUli8. 

•°Commenla 1•ru;po11tll11g lo the I PR uro:ivnilr1l11L' 
ut 1,1111:llww11•f1i:.i,1.1vlu.,·k0111J11 Q11t . ../ 
b1Minf~~oppruh1/i111iH,~,sil tm , Rofornncas to lNPR 
C"llllllll ffll l~ 01~• Cil<itl hurnln tt~ : N llllij of the 
11onim"11!qr•INl'R (11.~ , Avv11-INl1R), 

• 0 1'bo11 s,mds of 110111me11ls wero lorm lcUers 
~uhrnillttt! i,y p.erticip~nl~ In vHrious MI.M 
prll~l""lll~ 73 FR til If\lH, 

"'Numa11>11s lotlors r.am~ from iu1Hvl1hrnls boving 
ncgalivn exµurienr.c~ wflh v~riou ~ Ml, M•. 73 P'R at 
lu113 11.17, 

e:• 7:J J'R ,!I lti't 13. 
.,.t fr/ Ill lf,1)1) , 

http:TT'BOR.21
http:oppnr11111ilie.1J
http:nuslno.ss
http:disclonures.17
http:husinr.ss
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reh1il prodllr:l dii;1rihulio11, training :md/ 
or ed ucali<mnl rgani za lion/i. whm 
th I' was little 0 1' nQ vi<l ll ·e that r1·aud 
was oc;curring.z4 Recognizing Ihis 
logitim te cone ra. the mmissio11, in 
the R PR, prop ucl to rrn1•row Lhe , 
defin iliou o[ " business opport1.mi ly," 
Sp · .ifi ~lly. lh RPDOR proviclucl tli I 
th • "required p11ym nl' ' pron 1ftli , 
h11s i11 (J SS opportunily d~nnrtion w 111 I 
n() t indu1h payin nts fnr tli pur• ,has 
of reasonable amounts of iaventory at 
bona firlfl wholesale p ri ces; ·i 5 

tiliminaled as ,m elem1ml of the busin ess 
opporlunil d efin ition the rnakln 0 of an 
eai•nings I i m:<l!< an d narr wed lir e 
type o[ "business ass istance" lha l , 
would ~ri •g I' th e b usiness opportu mty 
definition to just those types of 
assis tauce thal am the h allmark. ol' 
business opportuni ty frau<l: Locauon, 
accnunL, nnd ''bu -litic:k" as ·is lauc:e.:n 

Sec..:und, thic: Commission rl otorminc-1<1 
that the lPilOR was unworkable with 
rnspm;l lo MLMs aurl wm1lrl huvo 
impo · •cl g1·111 l<::t burdc, ll on, lhe _Mt.M 
industry thon 1ho1•1yp I Im 111 ss 
op rIuni1y II ,. wilh u1su rfi c i nl 
cotmlervailing ben efi ts to consumers , 
After careful considornlion of tl1e 
recorci, L11e Commission uecide<l to 
narrow th e sc..:ope of the RPBOR lo avoid 
brondly swel ping in nll sall tll'S of MLM 
opp rt tnilics . T11ii; rlm:i ·ion w as basml 
0 11 the ve rwliclmi11g majorily of the 
approximately 17,000 commen ts I.bat 
11rgn •ti Lhal the WOOR foil o l t 
rll rferentiate l,etwoon unlaw ful pyramid 
schemes-wl.iich tJie Commission 
inteuded Lo cover-and legi limate 
companies using an MLM morl,•I. 

P inally, the RPBOR el iminatml two 
di sclosures lliat would have Leen 
required by the TPBOR-iofo rmalion 

~ .. 1,/, As 0 11 wmmnnlor t!esnri~ud il , the IPBOR 
wonld huve .~w11p1 In 1roditionnl ar111ngement~ for 
di~trlhut!an of"f od at1d ~evarngll.~, constrnuli n 
equlpm nt, ,nn1111fo l.ur d hom~$, h•1Jlro11i . 
r.uoupononl~. 1.oi11p ,1111r 9.)'~ lun,s. 11 11nlh,n l supplie.s 
a 11d 111111lpm nt . ,1111omCJli1•u 1m11,. um n,n!il• lools
a111I t!iur toe,!~. pclro lu111111'1t1d111.t>1. lndu,lrfol 
uhru1il1~1k ntlt1:11 ~u1ipli us und 1,411lr,m nl, nud 
moi:n:,.in•s," IIIJ\-INl'K 11 1 r,:s1mals0Timl>r11l od
lNl'll [nurintct thor numortms 111tt1111lmr111 r~r• 
~11111:turo tho!r retai l dis11llrn1i1m n 1hls mttnnor). 

~• 'l'hls um,mdmanl wuo hosold ml ~Onl :t<rns rO i~,i,l 
hy •O u,., ,~11111111u, lor• 111111 If o " ruqu rot! )'11.)'lfl ufll° 
dlil 11ul " r:1111 , 1),., p11 1'0:hns• ur l11v111,1ory. 11111 11 ~ 
lrndlll,,nul p1t1,lt1d Ii lrih111lon II r,u1gi,1111<11ts t<n 11 lrl 
bo brauRhl wilhin tho scnpo of1l1~ Rule. 73 I'R ul 
10tJ3. 

'"This ame11rlme111 was basucl nn conc:erns raised 
by some cornmenlur• tbnl a broa1I tll ni;, of 
commercial arrang,•1110111~ eosily WOtl ttl fnll under 
lhe business opporlnn ity clafioitian il' tho company 
made some tepr~~u11101lu11 11hout salos or profit• 
sufficient lo 1.:on~lh 11ln nil 1-nrnings claim, Id. al 
1Bl 14: 8Re o/sa inf,-u Scctio11 111.A.3. 

·•1 Id. al 16123. The Co111mfasion eliminutud two 
additional lypes ofassislanr.e thal wonld have 
rrl1Jg1und the Rule's stl'iclnnl• and dlndu~ ntl• 
nhli)\<1l 1m1s-tra~ki ng pa1•111m1ls mul 1u•uvltli1111 
lroLning. 

abo11t legal actions pertaining lo a 
bus i11ess opportunity seller's saJes 
p rs nn I, and th numb r of 
ca ne lh1l ion orre run.d r qu e~Ls the 
sell er rnceived.18 Elimi nating th1c: 
disclosure of l egal actions involving 
sa les omployees was based on the. 
Commission's recog nition thal the 
burtlen ul' collec..: ting IiIigaLi.on histories 
for every sales person was not 
outweighed by the corresponding 
benafil to prospective purr:hasers. 2 ll 

With respect to the d isclosum oftJ,e 
number of cancellalion or refu nd 
requests rece ived, !he Commission 
delarmined that such disclo ure was not· 
use ful. and for1h e1·. may havfl had the 
pcr\!0rs1 effca l of di'scourag iug 
I •i1im11t e lmsiuesses from c1 f't: . ring 
rcfonds, 3 () 

Thr. RNPR s0L1ght public comment on 
issues Tolevant lo the Commission's 
consideration of the RPBOR , includiug 
whether the RPJ:IOR would ade(]uately 
accomplish the Commission 's slated 
purpose of prate ting con sumers agai nst 
frnucl and, if II did not, what altarnal ives 
lhe Commission co11lcl consider.:n In 
contrast lo the fNPR. w hich generated 
more Lhan 17,000 comments, the 
Commission receivml fowcr than 125 
comments and rebu ttal comm ents in 
1·es[Jonso to th e RNPR, :n Again. 
however, the vas t mrijority of 
c..:ummenters were from th e MLM 
indust1·y. but th is time Ihey supportad 
the Commission's proposal to narrow 
tho scopc1 of the Business Opport unity 
Rule, a lbeit with sugges tions for fine
tuning. n IL is noteworl hy that only one 
comment came from a bus iness 
oppOl' luniLy seller. 34 The Commission 
also received comments from lwo 
consumer group· 36 and appwxi m ately 
twelve indiv iduals l!l who oxpressed 
their disap pointment that lhe FTC's 
proposed rule wou ld exclude. MLM · 
from coverage. 

'"Iii at 1612/i, 

'" Id 
'" Id 
"' Id al 1 ,t :l~. 
"C:nmmen(s respnmling IO lhe RNPH om 

<lval lnh lu OI haµ:l/111111w.fr1 ·.g1nlu.~/,:(//lllllOJ1t,,/ 
bizap,evisedliorfox s/Hm . Ro(~r~nr:r"' lo HNl'R 
"om1mmLs era i:itc,d h«rein u.i: Nam~ uf cnm.umnler
RNl'tt 

'"Some r.ommentm~ ~L1gge~tcd dlnngos 10 1he 
ln~11ug0 of m•rlnin d,1l1 r1lli 111s 11ru1111.,ud 111 the 
RNPR tn on~uru !loaf 11111 urn Iii· 1vul 11111rk111ing 
in d11s 1ry was nrll inoclvarl nlly swopl in to rha orn!Jit 
of Lhe rnlo. Sor., ~-8·• DSA-RNl'H; Unloaner•RNPR: 
IBA-RNf'R. 

34 l'lonel Anl nros•RNPR. 
"Tho two con.snmcr gr,ll rps ore tlrn Con~wner 

Awaranos., lnsti1 11lo ("t:Al") and Pyramid Schome 
Alarl ("f'SA"). 

'"Sonm ltrl lor~ ct,m'u frum in1livtdual~ having 
11egat!vt1 mcperiu111,e..1 will , MLM.I, 

3. Cons umer Testing of'Di st:losure 
Documenl a nd Public Workshop 

ln lhe RNPR. the Commission 
announ ced lhal il had retai n ed a 
consultan t Lo assess the pmposed 
disclosure document, witl.i the objective 
of ach ieving lh • prn~ r ru1·11rnl and 
conton l fol' cornmunicati11g mahffial 
inforn1alion lo con, umers. Followi ng 
pub! llt1on of lhe RNPR, Macro 
Tnl rna ti o n I, Inc. (' 'Ma 1·0''). the fc'TC's 
consulre n t, condu ted extensive 
consumer test ing nf the initial proposed 
disclosure document that resul ted in 
sul.Jstantial imprnvemeu t Lo both the 
layout and the wording of the l'orm.117 

The CoJI1IJ1ission made Mac..:ro's repul'l 
as well as th r. tevised proposed Business 
Opportunity Disclosure Document 
("revised proposed disclosu.re 
document ") 38 1,ublii.; in a Federal 
Register Noli c ("Work h p Nat i fl") 
I lrnt also 1rn11oun c:(Hi a un -d1:1y public 
workshop in W ashington, OC.3 n Thu 
Workshop No lice foc..:u sed on whe lher 
!h e revised proposed d.iscJusw·e 
docurnen1 was an effoctive means of 
co11veyi ng material informal ion lo 
pl'Ospecliv e p urchasers of busioess 
opportunilics. The Wol' . 11 p Noli e 
also sought comment t further d vclop 
the pul,lic record on issues lhnt had 
been raised in rho cmnmenls r eivcd in 
response to Lhe RNPR. Five i.rHli viduals 
who rnpresen led II range of in teres ts in 
tb e proposed Rule were chosen lo 
participflle as panelis ts, including a 
l'cderal la w e nfor ,er, a slate law 
enforcer, a consumer ad11ocf1te, tl1e 
general C()unsel of a national mul li-lcv1~l 
mal'keling company, rind a former 
director of lhe FTC's Burer1u c,f 
Consumer P roteclion.40 Staff convened 
th e puhlk wo.rkshop wit.h these five 
panelisls in Washington , DC, oa June 1, 
Z00Y, At the r.011cl 11 Sion of the workshop 
di ussion of tlie rtivlsed prciposed 
disclosure document, pane lists and 
audicn e mcinbc,·s were invited to 
express their views about o ther issues 
related to the RPBOR. 41 Foll owing 

"A copy of lllu llXJlArl'9 nip,lrl lo Iha l-"l'C, 
"Des1gn and Test ing nf Ousim~q~ Op11orturdty 
Disdo6urus." ("Ma(1ro Report") is e,nilable 01 
1,1tp:l/ww11•.frr;.govllmplworksi1of)~/l.,izopp.•I 
di~clri .~111w-fo,•111•roport.pdf, 

•TJu, ver~ lou of t!.t e rovisod proposed disulosure 
clocuornnl 1h01 was 10.-tecJ hy M1u,111 lnadvor1~11 1Jy 
om Ili ad the plU'as "or puy nay nHmcy " from the 
ccmdusion of Ibo peoutriurnles nlu11n1 oft!i tl 
revised pro11osod disclosure documen t. Mur.ro 
d«le1'111l ned thnl this nmissioo Jmd no el'fer:I u11 lh" 
rnRllh~ of ii " lcsling. Sov Mar.ra Roporl ut 2 

•' 11 St-P 74 FR lB712 [Apr. 24, 2009). 
""'Commis•i1111 s tnff srJl,1r.lud inrlivlduo!s as 

pnnoll~t~ bns•id upon tbP.ir r.omtrn 11l .·, lm1 ,kgro 1< (lds, 
a11 cl inlorosl Jn the mbje1:I 111atle1·. 

·" /I ""JJY of Ilic lron.~nlpl ofll10 /une I. 20tl9 
wurk.,hup is avutlubla ,11http://ww1v.Jtc.gov/bap/ 
11•orkshnps/bizuµµslinrln~ ..,l,t,11 /. RHfutn1.1m1a In lh?. 

C:onllruutd 

http://ww1v.Jtc.gov/bap
http:RPBOR.41
http:roteclion.40
http:disclosu.re
http:seller.34
http:igaLi.on
http:rnceived.18
http:oc;curring.z4
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robust disct1ssion on various topics, Lhe 
Commis ion l'eceived follow-up written 
commen t rrom six indiv iduals end 
enlili es .42 

4. SLaffReporl. 

Pursuanl lo lhe Rule amendment 
process annoummd iu th INPR. tho 
Commission's Bllrnau ofConsum ii' 
Prolecliou issued a Staff Report on lhe 
Business Opporlunity Rule in November 
201 0 .4 ~ The Slaff Report explained in 
detail I.he history of the Rule 
t1nlftnd111enl pmcc ucling anrl 
s1rn111111ri zed thu isH11.s rnised during llrn 
various notice and comment periods, 
par!iculirrly1.hos11ruised in respons lo 
the RNPK Tl also nddressod the puhl ic 
w 1·k l1op discussion and s11hsequenl 
c:onuntmts , as well as add iIionrrl issues 
that the staff ra.isod on its nwn initi ative, 
ln1sed on U1e Commission's law 
enforcemeol experience. 

Twenly,seven comments were 
submilLed in response lo the Staff 
Reporl.'4 inchtcUng eleven com men Ls 
submitted by consumer group Consumer 
Awareness lnslilule ("CAT"). The 
Commiss ion also received comments 
ron1 the Depa1•tme111 nfJus1tc0 ("OOJ"), 

lhc Direct Selling Assu,:i,11ion ["D, A ' '), 
Ml,M companies,4 ' t ll) frnnc;hise lead 
gc.11~:r111ur, u con:rnmor group llarnod 
P nlnlid 'chcmc Ah:rt ("PSA"). nnd ten 
individuals. A few comm0ntel'S 
suggested changes to some of the Rule's 
de.finilions and th0 scope of coveragc,4 ~ 

while othms encouraged the 
Commission lo arlopl th e Rule as 
ror:ommenrled in lhe Steff Roport.--7 The 
majority of comments su bmi11ed by 
individuals, anci the r:ornrnents 

tnmsi·rl\'' from 11111 Jum, ;:11110 011•i•1""~ Opp11rtu11ity 
Ru) 1111 ,lie: worbL11p 11 , , 1,nl h~min aH : Numn ,,r 
l'IJl>ll11t•Ul11 r, JUll1< 011 Tr U\ I' 'II" Jl(I, (,.,,:' , ... , . )111111 
on ·rr HI 12). 

,. 1 Ccu1111umt:;1 rm~eived in respou.irn lu the 
Workalin11 Norii:u Ol'e aveil"bl" at l,11wll11·11'll' j t ,,, 
gov/Q1;/t:t11111m1111• ll•i"nJ11·11/11i,wwrl..•IIJ'lim/m...N/tf111 , 
Rnfor11111;11jj ru wno·~slinp cu111 111anls urn died lrn1ei11 
o~: UIIIB i,r UQ01 1H P.11ler-Workshop, 

"' Sao HmGHll ,,!Cun~um ,, Pm\e~liu11, StC1/f 
ll1111l/t1 111 rim 17mlmnl '1'1111I,, (,,ium!l•Mo<r ti/Ill 
11mr,o,ud lfllvM111I 't,,m/11 fl,.1111/11/i•!II fl11/,, / I( Cl•'II 
Pwr •131} ( O\' 21llfl} (" lalf R•<i,Nl") , l'h,, ta0 
Re11ort is11vull illtt 111 /illfl'llwww.ftc.govlo•lfi'dl'Cgl 
2010/octoberl 
J0102Bbu.~lnessoppo1'lu11it/usstn//1'P.pOl'l,prff In 
November, 1110 Commission publi.<h d a 11111l1:a in 
the l'edernl Regislurannow1clug tlrn-..va!luhll,ly u[. 
onrl so kin~ r.ommont on, th Sh1ff R pr,rl. 1>1111 75 
r1~ 011559 \Nnv . B, 201 O) , 

•• CulllntP. 1116 ruueiva1t In rosp(lUSe ICI lhtJ StR lf 
lt1,t;,1t1 or nvoi111bl11 nt /1t111 il/111vw.Jtr. ,govlu•·I 
r.11mm111u,I/Jti1111µsmJ1m1�1Jrtli1t1/, x.~l,rm. 
ltoh,111111.0~ lo .'l lnlr 1{«1> rt Cfll1111W11I.• 1r... cil~d 
l,ttrelu ns; Name of i;ommonler-SIRl'f Reporl. 

••• C,,n11,11ml~ '"' b hall uf the Ml,M indLUllry were 
s1 ,L,mifled l.Jy T"pperwar 11nd Plimm•ir.a 

"" S,!l ,, 01 ,h-S1nrr R~pm l; TuppArwurc-Stnff 
Rr1t1nrl 

·11 DOf-Slaff Rap.ul": Prlrnerica-Stttff)"(eport; DSA
Stu t"f R p,ut. 

ubmill d by CAI and PSA. opposed the 
n1111i · ·ion 's decision to narrow thr. 

scope o lhc Rule lo ov itJ brouJI 
swc>ping in MLMs: 111 In cral'ti11g lhe 
fin I Role, 1hn Commission lrns c:lll'efully 
considered thA comm enls received in 
rnsponse lo tbc Stflff Reporl and 
throughout the Rule amendmcnl 
proceeding.40 

C. Ovul'view of tl1e Finni Rule 
Tb flnal Rule signifi 1-1n1ly modili 

tbe op , disdosure ,, quit• ,11 n , and 
prol1ibill n · of th inlel'im Busin ss 

pporlunit ul e. Thi pr u ding WA , 

in m 1jo1•port. romplucl b lho 
1· ognilion IJ1at the inl ·rim Businuss 

ppor111ui1yRulc's i:xt II iv 11isc:l11sure 
niquir menls are ill-suilml lo many 
hus in ss oppOrh111ili s 1111d rlace 
u1111aeessar compli,im:o osts on bolh 
busi1l ss 01 p l'lltnily s llor<: tinrl hn 11r~. 

imi l rl . omm ,nl rs hav b •rv •d 
tlwt bu i11 ss pp 1·l11nl1i > 1.1ncl 
business formal fran hises are distinct 
business arrangemenls Ihat pose vel'y 
difformtl r ,gulalury dwlleng s. 'J'o 
ac .m1111 for Ihmm diH 1re11ces. lo avoid 
unnecessary compliancp, burdens, and 
lo ernrure lhal consumers are hcst 
prate led against dece1 live pl'II •lie !l in 
the II ol'business opp rtun Ii ·, lh e 
Commission has amended the interim 
Rule lo: 

(1) Expand its scope to cover many 
business opportuni ties that were not 
coverncl uotler tbe interim liusine,qs 
Opportunil Rule; 

(2) trnnmli11e pre-saJe disclosures: 
(3) Pl' hibil vuri.ous specifi 

misrcpr nlati ns and U1 r 
misleading pm liccs oft n ngaged in by 
fraudulent bu incss opporlunily scllel's; 
and 

(4) Roc1ui1•, lhal fo or~ r w11 Ju ·1,c] 
hr pnnish or other IRn uag s b id 
F.ng,li ·h. 1hat th rl s ·I , ur •· bo 
provld d in lh 1mm language as tb 
offi t· is urn l . Thus .Ii ns thnt I' llow 
describe lhese fou1· aspects of th11 Gnal 
Rule. 

J . Scope of the final Rul 

Tho dafinit inn oJ' "business 
opporlunil ·• tli ·tares lh scope or 
covcm1gc ul\d r th • final Rul . TCJ 011 ·u,·e 
a pp1·oprlolo o arii n. this defiullion has 
b en c:rurtcll lo Cilp lur lh • s11I or 
husimiss oppol'lunil.ies that historically 
have been associated with deceptive 

•• E.g., CAI-Staff Roporl: PSA-Stafl-Haport: 
O'Hantllay-Stnff l~~port; Bn,ri~ ·-.Stoff RHpo1L; 
John~on-Staff RQpor l, 

•111 Tho Slaff Ropnrl comJJrnnl~ addrusslrig spo<1ilk 
IH<wi~\011~ of the K11lo nro dlnmtHNetl wilhin lho 
.rnlJ•Lunlivu dl6uu~sious 011 th, rnlovant provisions, 
Tha comments fUl!arding MT.Ms ar,i cli~cussod in 
Snbsor.lion C.1. · ha.low. ,uldr!'.sslng tho 
Commis.~icrn's dc11isJ01111) oxt:ludc MJ..Ms from 
,111vorag(j, 

pm liccs. As dis uss I below, the fin I 
Rule (1) e, t n I · v rage to those I p 
of opportunilies that previously were 
no t covered under the Original 
Franchise Rule ant! Llie inter im Busiuess 
Opporlull il , RuJe; (2) co.nUnucs 10 r.ovor 
hus!nAss upporlunif ies that prcvio11sly 
were r.overed under the Original 
Franchise Rule and inlerim Business 

[ portun iI , Rule ; and (3) avoids 
Ir odl w ping in MLMs and certain 
other types of arrangom I ts that are not 
characterized by the cl c plivc and 
unfa ir pn-tc;tices Lhe final Rule aims lo 
prevent, 

a . The Finul Rule Covers Many Busine~s 
Opporlrndties Thal Previously Escaped 
Covernge 

Tlrn final Rule iuchLdllH an expansive 
definitiuo al'"busincss opportunity" 
11imr.rl RI r.xhmrl ing the scope 1)1· Lb Rulo 
lti certa in husiness opportunilies
namely work-at-home oppor1unilies 
such as envelope-stuffing, producl 
assembly, an d medical billing-that 
often wern not covered by the interim 
Business Opportunity Rule, The 
Commission's law enforcement 
experience and complaint dtlla show 
that these types or business 
opportunities !lfe sources of prevalenl 
and persislenl pmblems. These 
opporlunilies, howt.ve1•, often escaped 
covorHgo of Lh e Original Franchise Rule 
and the interim Business Opportunity 
Rule due ln the following two 
limHelions: (1) A min.imum paymHnl 
threshold set at $500; and [2) coverage 
was limited lo business oppurtunilies in 
which pt'oducts were sold uirnct..Iy to 
third party 1md-users, rnthe1· tli an back 
to the business oppo1'lunily seller.so 
Each limilnlion is discussed below. 

Firsl, Lhe Original J7ran ,hisc Rul e and 
Lr1e inlel'im Busio.ess Opportuni1y Rule 
covered only business opportunHy 
ventures cosli ng $500 or more. Ventures 
such as product assem bly, medical 
billing, and envelope stuffing, however, 
often require paymen1s or Jess than $500 
and thus were nol covered by the 
interim Business Opportuoity Rule, 5 "1 

s 11 73 l'R al 161 l 2. 
si ""• A.g.. /ITC v. Mad. Bi/leri; Nefwork, Im•.. No. 

05 CIV 2111~ [RfJf) (S ,D,N.Y 2UU6] ($200-$i96 foe); 
fT(,'v , S,;r, nay 'l'rurfing, No. Civ. 05- 2040Z-CIV
Sttit:d~artclslrn (S.ll. flu. 2005) ($160 fae): FTC v. 
Wl1u/asc1/a Mklg Gi'uup, (,C,C, No, 05 CV 6485 [N.U, 
111. 2005) ($ff5 In $175 regi ·lrnlion foe~); FTC• · 
Vinyw'Cl 611t1m .. Inc., No. oa-23201-CJV
ALTONAl:A (S,D, Flu. 2003) ($13 foo): rrrc \I, 

Loot.ling Ee/gr P,'Orussing, Inc.. tl:02-CV-Hfi 'l-ORl,
JODAB (M./J, 1'111. 2002) ($150 fo ): FTCv. 
/-1(1(1///,roro Gl1um11 Nl'/IVOl'k, Jnr.., No. 2:02-f:V-
4560 MMM (AMWx) (G.D. Cal , 2002 ) [$48!i foo): 
FTC: v, StuffingforcClb'h.oom, Cor•p., No. 9Z C 5022 
(N,I). Ill , l002) (S45 t•u): FTC v, Kamw:o lnl '/, Nn. 
CV OZ-04566 LGB (RNBx) {G.D. C11 l. 2002) (~4:! fe11) : 
F'/'Cv. Madicor lLC, No. cvo1-rnor. (CBMJ (C.:.O. 
Cul, 2001) ($375 foe): ,rev,SkyniY. .,:om. Nn. 01-

http:seller.so
http:11imr.rl
http:enlilies.42
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Some commenters asser led thal se lling 
1he lhrcshold for coverage at a specific 
doll11r amount simply provides scam 
ope rators a mea ns lo circumvcml lh , 
Rule, noti ug lhal sellers of'hu lne 
opportunilies may charge Jess lhau $500 
to ~kirl the interim Business 
0 1purlun il I Ru h:'s tlist;losurc 
roqu itomc uls.5 i The Commissi n has 
con lu I a1hal lhe c1Jpe o f lhc final 
Rule should be broad enough lo raach 
business opportunities that the 
Commission 's law enforccmenl his tory 
And consumer complaln ts show ore a 
widespread and persislcn l problem, 
r g trrll ess of 1h r i at wl1i ·h lho are 
offorr.d. AccOTdingl . lhe finul Rul • 
clim inalcs lhe mo netary threshold. 

A stK:ond lim ilt1tion to the Origina l 
Franchise Rule and lhe inle l' im Bus iness 
Opportuni ty Ruh:'s scope of n1wroge 
was llu~ r quir mant lhal Lhe pm ch aser 
o f lhc op po1•ftrlli ty had to · ll goods or 
services d irecll to third pu rl y nd-
user. -someone otJie.r than the bu iness 

pportunity seller, The ffo l of this 
lirn ilotion was to exclud 111 sl wol'k-al
home opportun ities-such 11s envelope 
slufu.ng antl craft assembly ventures
fro m coverage. Promoters of these types 
of oppr,rluniti is ofi ll ll I 11 prospc .l ive 
purcha · rs 1111111 hoy 1'11 w ill WOl'k 
di,·c t i r I' th II f I' 0 third pnrl the 
seller identifies or (2) will produ e 
vnrl u goo Is r 1· th 11 ,·. w ho will 
tht1 11 purp rterlly rli s tl')hut th g ('l ls to 
end-us 1•s or 1•1 tuil mnrkets.r.~ In order Lo 
rcac:h 1hus 1 ty r,es r, l'h11s i11ess 
oppCU'lunilies, OV srag o f lhe linul Ruic 
ls 11 01 li mil ed lu lr/111 ·aclio ns w h -re the 
pur h s r of the opportunity s1 II g o Is 
or s1irv icus directly lo lndivitlunl Lh 1• 

than the bu ·i noss opportunity seller. 

b. The Final RuJe Continnes To Cover 
T ho •Types o(Op portunjl ies Covered 
Unde r the Original f- rn n ·h ise Rule and 
the Interim Business Oppo1'lunily Rule 

In ad dit ion lo those types of business 
op porl t111ili1:s 1hat u rren evac.led 
covornge 111Hfo r lh , Original Franchise 
Rule and Tn terim Business Oppm'lunity 
Rule, the final Rule continues lo cover 
tho types of business opportunilies that 

CV-030IHlA p() (N".D. Okla. 2001) ($125 loo); FTC 
v. Pura-Link Int'/, No, 8:00-CV-2114-T-27E (M.D. 
Pia. 2000) ($395 lo $•196 ll•e): m, o/~o Co11s11mer 
Fmud in the UH/led Slato.•: The Socond FTC Swvey 
(0 .lobar 2007) at 48, uvai/oble al /1ttp:II 
,v,vwJtc,ljOl'lopa/21107/IOl(m11tl.pclf(in1 lim1ling a 
merliau pr,ymon1 for work,111 lu,m tchutn ., t1f 
$20()), 

''' Seo 71 f'R al 1907!l (ciling co1111 ,1~111s suhmittetl 
in eorllttt promrndlng, hy N(jL. Sl3A Advonncy. 
l'lnnigan, 011d E'u rvin), 

"' fi,i:~ l'H: v. /J111/IIIJ: l \llfllll Pin Cmr,lion.<, !m ., 
No. 8:l (k.V-1103!1 -fSM~Tc:w (M.IJ . F lu. Foll. 
2010); F'J'Cv. lm/ep . Mktg. ffxc/1, In,:•. No, 1:10-t:v-
005611-NUJ- KMW ID.N.f. !•'cb. 20 10); F'fC:v. 
Prnfirr/',t,/ /1/11ri1w111 SVII>. Nt!(WOl'k u.r:. No. 3:Hl-
1:v 00li:lll ML,(:-u IC (IJ .N.J, [tnb, 2010) , 

p1· vi usly had been ov I' ti, sucb as 
ve nd ing machi ne op p0l' tu11 llies, rack 
display opporlunilies, 11nd similar 
arrangemen ts. Tlrn Commission's l aw 
enforcemenl experience demonsl.!·ales 
that sales of these typ s of opportunities 
are fraught wilh unfa i1· a nd deceptive 
praclicf!s, in pArlicular, !'also or 
1rnsuhslantialed earnings claims. 
Indeec.l , such pr<1cl ices are widesp read 
in promotion aud sa le of su h husiness 
opport un ities. Since 1!l 5 , the 
Co mmission has brough t ver 80 law 
enforcemenl aclions 64 in connection 
wllh more than ten law enforcemen t 
sweeps 65 lhat targe ted busi ness 
opportunity scams involving lhe sale of 

"'In hrfnglng. llt Rse FTC Jaw i,nfnr~ml!cut 01:li1Jn.s, 
1he flTC parlne,·•d with sislttr i'oderal agcndos
sud1 as tho DO) aml tho United Stslaa Postal 
lnspetttio11 Set'vit.n--,,nd wilh llu, vorions slate 
utlonrnys gcner~I. 1unlnding the Di~trint of 
r:oJuml,ia. 1'111,~, tbe1a, ''sweups" e11la\led m~rty 
more ad ions busidos !hose brougbt by th• FTC. 

05 E.g., Pmjcr.l f1R l$a Hupe$, ,QC" l·"l'C: Nuw~ 
Helea~e: Fadel'al. Stole l'.,aw Enfon ,ers Compl~t tt 
B(ig11S B\1.~lness Opporlu 11ity Swocp {ller: 12. ZllO!.i), 
ovnilublR n! 1,trp,l/www,flc,Jl,Olf/o•/caselisl / 
1;1•ajectful•ehup~.,.s/,/ m; Pmjecl Biz Opp f.lop, sea 
FTC N~w~ Krlh:use: <.:rhuinal ""d Civil 1•:11rorcemon1 
/\gancie~ I,aunch Major A~suull Against Promot ts 
nf fltt~iJl(l ·s Uppor(u11i1y and WMk-a\-llomi, 
Sd ,a111es lP•h. 2:l, WOa), available al /,/tµ:/1 
wwn·.ftc.gavlap,il2f!0,5lli2/hii11ppflop./1!m; Prni Act 
l!l1sl d Opportunity. .•ee l"fC N ws Rufoaso: Stnlc. 
1"11d1m1l L.uw Enfnn:er!/ Lnu)l(;h Sling on Business 
Uppu1lun1ty, Wurk-at•llome Si:ems (Juue 2D, 200~), 
ava,Jabl,, al htlp:l/ivww.flc.gnvlopa/2002/06/ 
1,iznp.,w,, ..~)ttm, Projn1;t Oiz-illiml$, .,1m FTC Ni,w~ 
isalease: Stale-l'edvJOl Craukdown on Phony 
Bnslru,.sK Oppo1·111nltir;~ h1tu11.siUo~ (March 6 , 200n), 
av11ifob/o 111 /Jllp:l/www,ftc,guv/11po/20V0/0,7/ 
b.,. ..,J,1111; Opurolion Monoy Pit, se~ l·'TC: News 
R"laase: "Op,iralion Muney PH" Targel.s l•'rit\tdn!Anl 
8u£i.nP.s1< Opportnnlly Scltomr.~(f'eb. 20, 1096], 
nvoilubl~ nt hltJl'llwwwJlc,g11vlo1'11/1/J1J/J/02I 
m"neypif sh/Ju ; Prn iecl Ve.ud Up Ilrok", ~e,1 rTC 
News Relaasc: FTC Annw111r."" "Op~ral inn Vend 
Up Llml<n" (Sept. ,l. !0911), ovaifol,J,, nt llllri:11 
w1vw.ftc.J1,ovlopc1/1U/18I0/J/vo,1tiup2••,J,tm; Proji,d 
Ti-ad e Name Games, &!'/0 11"1'(; New5 Rel H~~c; Di~p lay 
Ruck,; ror 'Pra ,la-Nnrned 1 'oys an,l Tr, nlrnls 11·e 
l.usl.0sl in DusinB/lS Opporllln ity ~·raud Schemes 
(Aug. :i, Hl97), nv.,1/ohle m hllp:llwww.ftc.gov/npnl 
I997/0IJ//"1dMa1i1,shtm: Oporntinn Mis~ml Fort unc 
FT Nows R leusc: Opora!Inn MiNsed Forl 111111 tNnv 
t.~. t n%l. pw,ifobln ot !tttp;//,vww,ftc,gov/r>pnl 
1991i/11/t111srlfor1.s/rt1n; Projccl T elasweap, ,'10[! l~l'G 
News Releasu: MnjM Slalu•l·cd C.:rar.krlnwn Targals 
Businoss Opporlt1llity Stum "Rpide.m io:" (1 11 ly ta, 
1995), 11Vt1i/o//le ta t /1111 ,dlwww.ftc.gMlopMUJF/5/07/ 
.1·com.shtm, Rouonl ln w onlor11~11wu1 swoop.< 
"Oparntirm fiollom Oolla1'" e11 u "Opr.ralion, ln1rt 
ChunRa," d101longod, among olhar lhings, "work-al• 
home:" oppor111ni1ics, St1e r,·1·c News Rslcasi:: l•"l'r: 
Lr&d~ Duwn on Suarnruors Trying to Tn ku 
Advnn111gu of the Eoonomir D w11t111n (Fab, 17, 
lCH0). Ol'f1iln1>1~ ,,t /1tt11://mvw.ff1: i;av/oprJ/WW/(1:1/ 
bullm11cl1?llu1·.•·ht111; I· TC New.~ Rulease: f, l'C 'rnrgul.~ 
Scams Spewnucl hy C\eonrnnit.; Downlltrn (Inly 1, 
20111)) , r,,1u//clf,/., ul htlp:l/wivw.ft,:.s""'npnl21109/V7/ 
,v/101•/c/iongr~s/1 /m, 

vending machines,5 ts rack tlisplays,57 
public Lclephones, 68 Internet kiosks,5 " 

and 900-nuniber ventures,"0 among 
olhe1· ·. These pci·si.st nt scams will 
cont inu -' Lo be cov r d under the final 
Rule . 

c:. The final Rule Avoids Broadly 
Sweeping in Ml.Ms 

The final Rule's definition of l.iusin s 
opporlunily avoids brnud ly ·woopi ng in 
all sellers ol'MLM 01porl1111 iti ns. 61 Tiu, 
decision in lhe RP13OR to e-xclude 
MLMs from the scope of the Rttlo's 
coverage was based on the 
overwhelming majority of the 
approximately 17,000 comment» that 
11rg11 ocl lb l lhc IPO R foi led lo 
cl iff ru11tialu betw n unlawful pyr!imicl 

"'Sne, e.g.. Uuited Slatr:H v. J.i/o.~l)'le Vmirling, 
Jnr.. .,N ,. C.'V-ot,-6421 IB.O.N,Y. 2000): FTC v. tlm 
/,n/111'/ Di5l!'tb1,, Inc.. No. 04--22431-CIV-HLt ,l; 
[ZU04); P'l'Cv /11 J•im,J \rantuws, lll rr•. No , 02-
217BO-CTV-)orJan (, ,11, fl la . 2002); FT(, v. !Is,~J/ 
Mklg, Crnuµ, 1111;,, ~u. 2:oz-1, '-O;J415~1'CI RT 
(ltl),N,V 2002); U11it11J Stal.,, v. U11ivtmd, I.U:. Nn, 
02.-043:{-P-1, (S.O. /\In. 2D02): FTCv . Pnt/11vny 
Mam/, ., ,,,,:,, No. Ol-CIV-R907 (S.D,N.Y. 2001); 
Un/lHd StalP..~ v. Pha/<1 Vonrl Int '/, file,, Nu, 96-
6935-ClV-l•'orgn~nn ( .D. Fl•. Hl!lll}, F7'Cv. Hi 
Tech Mint Sy,<., Int:., No, ()8 CIV ~!!R1 (JES) 
(S.ll,N.Y.10flil): l'TCv. Cloud~ I\, Hlonc, Ji•., No. 
i,n- CV-120-wm (N.D. ca. 1\m2): ~~a aJ~o ,..'l'C 
N6w~ Rcl,msa· ~,C Aunounco "Op,:rolirm VHnd 
ll (I Bl'oke" (S · pt. .3. 1096). mrnl/11/)h, at 1111/i:I/ 
www.fte.gnvlopall!J!!/JIIJIJ/vm,rlu/1i1,shlrt1 tr'"n; anti 
1 11 ~•n tofi an11011m:6 40 eul'orccm&n! •~ lion8 "ll~lu~t 
frnml11lon1 v~nd lng bnsi111).SS opJmrllrni!l .~). 

>1 S~R, ,;,g, Unitod S/(J(~s v. Elitn DHSl}Jll'1, lnr.',, 
No. CA 05. 056 (0.JU, 2005); U11Jle!I Strlla.4 . v. QX 
Int ' /, No. 398-CV-1146~- D (N.D. To-:. J99ij); fi'7'Cv. 
Comu,,,/ ,1f'J'oys, No. 97-8567--0V- UHHMQ· 
Bou~gn$ (S.O Flu. 1U 17). FTC v. nrr,,mond U1'$0, N11. 
97-2(18(i-r:\V-Ungan,-H1,n;1ges (S.D, [11a, 1!)97]: f'TC 
v. /i1/ir1il}' Multimcd,11, Inc.. No. 96-667l--C!V
Con1.11lae (S.0. Fla, I nm;); FTC v. O'lltmrk1:1, N<.1. .03-
fifi l 1-ClV-l'1argu~on (S.0. Fl•. 1993); see a/so r--rc 
News Reh«ise; Display Ral'ks for Trnde-Named Toy~ 
unc.1 Triukats are th l,11\ijsj in Busltrnss Opporluniry 
f'rauc.l Sd10me11 (Aug. 5, 1997] . available at http:// 
www.fr,:.yov/oµa/1!J9'1/()l//t,ndonnm.htm (rTC and 
8 ,t:,las fi l.ed ;ij noforcumenl actions e~insl sutlers 
orlmlju• display np11ort•111it!os llrnl 11.stt lmdemarls 
ol' ws ll-knowu r,an1puni!'!il. 

''" SBr-, e,g. , fl'f'C v, Arlv(lnvad Pul,, Crm1111c'nli" 
Cm1i,, Nu. 00-110515-ClV- llngaro•llP.rL.llgus (S.l), 
Fla. 2ono); FTl;v. l\m~rild Payp/w11e Distribs,, / fl(•. 
Nn. 00-0514-C:IV-GulcJ (S,D, Flo. ;.woo); FTC v. 
f.'amTel Crwu111:'11.~ (;/r,hal Ni,twork, Ill ,, , No. 06-
31 ~•1-0V-lltgh~tnith ($.D, f' la, 1996); FTCV. 
IIIIRili}ln)', Im: . No HU2 ,j3Zfi (S.D. Tex. ! !l92), 

00 S11e , o,g,, FTG v. 8/klni VendinJ; Corp., No. C:V
S-115-0439-tOC-RfJ (D. Nuv. 2uor.J: /:"f'C v, 
Nelwu,·k Sen', Depot, /n u•. No. CV-S0-05-<1440-
LDG-t.RL (D. Nev. 2005): llnilnl .'ilnl,1s v. /1111. 
MG1·cl1. Teel! .. No. 0fi-20443...CJV-J lur.k (S,l). P-ln , 
2005); flTCv. /Jnl't Mklfl. En111r, l.tc/,. lnr:. , Nu. 08-
322--CIV-T-23 E (M.D. Flu. t 9!l8): NCO"'·'" rn: v. 
l'ultUY!NP.I, Inc .. No. CV-f)ll-1 It~ I IK (BQR,J (C,n, 
Cal. 1' 110); FTC v. To11r.hNt t, Im.•, Nu. C!JH- 0176 
(W.O. W11o'h, 19981. 

" 11 S111,, f..R., fi'7'C ~- BUl'/'/01, zorio Int'/, In c., No. 
2:!lO- V-0 ,~n-WM0- 1{(; 1r.:.I'), C'.a l. H/96); F'l'C Y, 

c;mm;/,f OnP. Cmp., No. CV-Ufl-1!i16-MRI' IMCX) 
(G,D, Col, 19911): FI'C v. JnnovnlivtJ 'l'olommiin, Im:., 
No Y(i- f!HO-CIV-f'~r~uscin 1s.r1. !•'la. l YUO): f."l 'C 
V, 11,J.cam Int'), Ne,, 96-1472 Lr.A IVAP) (C.O. Cal. 
199fi). 

"' S11~ 73 FR otl 161~0. 

http:LDG-t.RL
www.fr,:.yov/o�a/1!J9'1/()l//t,ndonnm.htm
http:bnsi111).SS
www.fte.gnvlopall!J!!/JIIJIJ/vm,rlu/1i1,shlrt1
http:porl1111itins.61
http:pci�si.st
http:8u�i.nP.s1
http:Bnslru,.sK
http:slufu.ng
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schemes-which Lhe Commission 
intended to cover-and legitimate 
companies using an MLM model. 

J\s detailed mo.re [u lly in the R,NPH , 
several common Lhemes emerged from 
the numerous comments submitted liy 
the MLM ind\tslr , Many omment._:rs 
sugg stod tl1at 111 low c.con mi c risks pf 
purli ·ip rling in 1.1 r_ypi ul MLM do not 
juslil'y imposing burdensome 
r gu lali ns 1hal wrm ld 1hr 1a1cn lQ 

Ir mgl the MLM indu ll"_ ,112 Th , 
c;ommenl 'I' f cu.s •d 11 1he low Ices
often les than $100-thal lop MLM 
compa11ies ·hn.r" pt· spec tive 
dislributors ~ r th• right 10 sell their 
p1· du [•, and ou the r>lillively low risk 
that n umers wowd lose mon y n 
large purchases of' inventory.,;3 Tn 
addition, industry ommentcrs 
contended that the various disclosure 
requircm nls were ill-suiletl fo,• the 
MLM b11 in ss model and I hot many of 
the disclosure obligations would show 
dlr I selling compani sin a dislol'ling 
n , alive ligfll.64 For example, ac Ol'ding 
to one commenter, 1hc requirement lo 
dis ·lo prior lt}gaJ lions would cast 
·11 • ' :ssfu l < nd long-established 

com puni sin u worse Ii •hi llt1111 n -h. -
night fr ucls imp! Ulll;au e lerger 
c mpiu1ies with mon1 sa lm; 
I' pre. enrnLi e. and 111ure yrnirs or 
oporntion oro likely 10 g •l invnlverl in , 
hlfg I' number or h,wsuits."'' Moreovor. 
iJ1rl11stry '<>mm nl.m·s uniformly as5or!cd. 
1ha t the cost of compliance with tbe 
!PBOR would be extremely high for 
them-f'irsl, from the burden of 
duvolnping, pr vicling and ku1:ping 
r cords of pmposecl disclosuros, and 
second, from the impairnd 11bilily 1o 
recruil pmspe.t:live clislribulors.1111 

Fimilly, industry 1:ommcmta1·s m·gued 
that unlike lraditional bu siness 
opportunities, lbe MLM induslry is not 
pf'!rmealed with frnud. 111 

la nlrnsl to tli e overwhelming 
mnjority of com mun ls th: l r,ppos •rl 
r ul ling MLM lhrough th 0t1 iness 

pporlunit. Rul , on ly a moll minority 
or omm ·n• ·rs w re; in ravor or rule 
thal would cover MLMs , 'l'hesa 
commenlers includmJ two c:onsumer 
gl'oups, CAI nnrl P ' A, a few .onsurnor 
advocates . ind i ldunls who rw;r It cl 
becoming involved in MLMs, and otlrnr 
MLM parliclpants.nH Many of the 
consumer advu ·ates cont 11d d that the 
MLM industry is comprised prlmarny of 
pyramid schemes masquerading as 

mJd,:,, 16114 . 
11• /cl 
11 ,1 Id ol J(ll 15, 

us Id 

"'' Id, Ol Hi I 16. 
Q7 Id, al 16 tl4. 

°" /11, al 16116. 

l gWmnlc companies,' 11 The 
comment rs also assert d that MLMs 
deceptively markol their 
distrlbulorships as a low-risk 
opp rtuni1. with high •ornings 
pol •nliol, wh 11 in fo1:1, the costs or 
parlic:ip 1ti11g in an MLM 1:;111 Im high 
a nd lhe earnings cump11rntively smnll.7° 

Tn the RNPR, I.be Commission 
concluded lhal allhough Lhere is 
significuul t:011c:um 11ml om< pyl'mnitl 
schumes may masqucf"MI 0 I gilima.l 
MLMs, 11:-s11i;sing the ii1 .id nee ol' su h 
praclir.es is clit'ficull and ind cl, 
determining whether an MLM is a 
f y,·amid schemer quires a facl-
inl nBivc, case-by-c;o ·c ana lysis , 
Furth r. the record dEwcloped was 
insul'ficicnl as a basis for crafting MLM 
t.lisclosures I.bat would effectively help 
consumers make au informed decision 
abo ut Llie risks of joining a pHrticular 
l'vlLM. 

Hased oo the record and !he 
Commission·s law onfo1•co.ment 
l!Xp rir.ncc, lhe RNPR ann unc: cl the 

ommission's ri lerrninali 11 that ll 
wou ld not b pro tl 11blc to apply tho 
1·cquit· 111. nts f Lh pr pos Rul l 
MLM ·ompanies. Drnwiug on i ls low 
enforc menL expel'ie11c:e, the 
Commission acknowledged thal some 
MLMs do engHge in unfair or deceptive 
acts or p1',1ctices. including operating 
pyrarnid sc;hemHs or mnking 
u11sub·tar1liate<l earnings claims that 
cause consum r liam1. The Cornmission, 
however, was not pel'suaded that 
workable, meaningful disclosures c:ouln 
be devis1n.l Lhal would help conswners 
ldenlif a fr~rndulcnt pyrmnid s lwm . 
This huing Iii cnse. 1h Commis i!ln 
leo idotl thal tho propos d Rulo WA, loo 

blunt an instrument to alleviate fraud in 
lhe sale ofMLMs. The Commission 
thel'efore determined to onlinue to 
,hall enge unfai1 ,. doc •plive practices 
in Lhe MLM inrlostry thr ugh law 
enforcemenl actions alleging violaLiolls 
<lf Sec;tion 5 of !be FTC Act and not 
through Lhe Business Opportunity Rule. 
The Slaff Repott's rflcornm mlalions 
wore consistent wilh this dccisinn. 71 

Tn response lo Lhc SlaffRcporl, the 
Commission receiver! 24 comments 
atl dressiug tho Commission 's rl ocis ion 
lo narrow the scope of the Ru le to avriid 
broadly sweeping in MLMs. 

""CAI-INPRat 2 (' ' l ~Hn GP.rlify 111111 Ml,M (sil'/ ore 
nnl rlfred s~/linfl 111·ugram•·· /1111 ~lw/11 ~e/iing 
p1•ow11111~"); <:A t-1 111( Hul1111t11 I n[ DSA Cnmmunls 
al 3 (" Thrr Dir• U! S1•1ll11g M~1111ln1l o11 (QSA), 
wc~oJ1lly tok,m ovor by chain ~ellur, uuw 11N1111ulus 
1'1u1l11 ""llh,g (J1yrn111id markuting)-1 vun 1111,1" limn 
lngill111nt~ dlr1,01 !fi l ling"): st1011/;10 Bro 1k •INPR ut 
i (" 111 111y npinlon, HIOSI MLM firm~ 0[)1Jmtll ill H 
dc,:upli\le or fnllldulenl m 1111cr"J. 

'" PSA-tNPR nl 3-4: Brooks•INPR ul -1; folrn ~nn
lNl'R nl t , 

11 Slufr l{opor1 at 20. 

Specifically, HI commenls opposed the 
Commission 's decision.""' one 
commenter agreed with the decision to 
narrow the scopH of lhe Ruic, bul 
suggeslc~d modirying lh Rul . lo c;o111ain 
bri.ghl lirrn _x1,rn1plions aml to ·lnrifv lho 
1lorinili1m uf"rm111ir •tl p11ym 11L," -;-~ al\tl 
lwo commenters advocalecl that thci 
Commission adopl tho Rule as 
rncommende<l.7'1 

Commenlers opposing lhe decision lo 
avoid sweepin, MLMs within thfi. ope 
of the Rule's covorago sflt forth the samo 
basil~premise-thal MLMs J'rnqu nlly 
mist' rresen l the I I f earning 
achia ed by their disll'ibul 11 nd 
lhP.reiorc, should be subject to 
1• gulnli n .7 11 More spcciJkally, many or 
1J1e comm •nters advocated Lhat lhe 
MLM industry should be rey_u.i.red lo 
disdose the average income ofthei.r 
partioipa111 .1" Thu Co11in1issio11 hos 
c:arnfu l'l y onsicloro I the c:wm11 nls 
·ubmlllod in respons1} lo rho .Slnff 
Report on lb i sue of Ml.Ms. While 
som • of lh llllllll nters provided an 
analysis of the MLM iodustry wilh 
coocrele examples of Ute types of 
prClblr:ms lhul exis t wit h in thul 
incl11s1 ,77 mnrw did nol. Instead , many 
comm ntm·s cx1) ress1d in gunura l lerms 
thoir low opinion ofMLMs and lheir 
g n rnl opinion that MLMs sit uld be 
reg,,htlcd. 711 Moro lo the point. n ne oJ 
the commentcrs provid d persuasive 
1tl'gun 011t!i for why lb Ou ·Ines 
Oppol'I irn.ity R111 is lhe prnper vuhide 
lo ad(lress Ll11l problems lh,,y identifi ed 
within the MLM induslry, 

Bel'orn clis1~ussing the conunenls in 
further detnil , hnvmver, one poinl in U1e 
ru!cmaking rcr:orri requi rP.s darifical ion. 
Several comments focused on the 

' 1 Thase inc!11de1! el~ve.u coirur1en(~ whmillei.l l•Y 
~onsu 11,ar group CAI , u · wnll "~ r:11mrna nl~ 
submitted by PSA au,I ~~ve11 iudividu~ls. (n 
uduilion, IWU tnrll vid1lal.s a11bn1itlod 1.-ummttnl,s 
~uµµur llug llt u slulf~O~"l aonJy$ls provided by CAI 
Presirl1111l, [1111 'I 11 •In)'. Ser, Md,,,,.,ScalT Ruporl ; 
Ash\Jy-Slttrf Re purl. 

7> Tupperware-Stoff Report. 
,. [)SA-Slaff Reµorl: Prim 1·i(;a,S!8ff Ruport, 
7s Sea, ~.Ii,, O'Ha1111ley-S111I rR~porl ("l pu.rs1J11a II y 

l.ou.lii•ve thu.t th(~ lndl1slry J.i; u h<Jnlerll11e ~i:um "' 
bo~I and 11 0~11 s MORll ovarsit,;hl 1111111 AVt1ryonu el~e• 
NOT l,ESS."): Wullins•Staff Ro11,nl l"] fl11d H 
amaiing ll•ul • • ~ the Ml,M industry ha~ 1111!11 or 
no rag11lullo11~."], 

IO ' 111•. ~.g,, Hurrel!-SlalTR1,porl w 1·t:11hould 
"r.J11111oml truthful tlisulo u,., of irn:om, 11uh nlials 
for ML,M'1; Brooks-Stuff Roporl (Ml.Ms ~lu ,uld 
pr11tlum1 "a l\ml. V•rill11l,la dutu com,o, nlng lhe 
oornlug.• ,uul lo.~.,c~ of lh >tr tlMrilw1ur, •·) : CAI-Stnff 
R port ol 7-3 (11tlv111:nlln1, for the dh :losurij nf 
" llll'l>rmnthm Slllll)CJrlillJ.I u.amlngs '1111l 111s''l , 

" S~f', e,8•· CAl·Sl11fl Rep"rl lr por ting ro.qtJHrt:h 
nn lh!l MLM i11duslty nrul q11oling repre,qenlalion~ 
marl by varim,s MLMs]. 

18 Se11, a.~., Craig-Stofl' Raf)url tlhcro iN "ump la 
evidon ce of problem,~ wllh MI.M lo wurronl 
i11d,,ijinn i11 tho rulo"); /\1'1m-Slafl l{ttporl 
{r.om menllug on parso11al tt~perlunr.~ wilh one 
MLM), 

http:dccisinn.71
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following lnnguage contained in Lhe 
SI , ff Report: "1'wu k prohlems 
em rg • 1 with lh TPDOR"s br acllh of 
covornge. First. th TPB R would have 
unint en tionally swept in numerous 
commercial arrangements whertl there is 
littl e or no evidence lliat fraud is 
occurring," 7 n The comrnenlers suggest, 
incorrer.:Lly, that the quoted language 
reveals a fintling by llie Commission 
that there is 1 iltle or no evidence of 
fraud occurring wilhia the MLM 
ind uslry.80 This language, howov(:r. 
ref l'f ti lo a passel •C t'roni tl RNPR thal 
addressed l!·aditional product 
distribullon atrangemenls, nol MLMs. 81 

The Commission has not made a Hnding 
that there is Jilli e or no evid ence of 
rraud wi thin the MLM industry; to the 
r.:onlrary, it l1as specHically recognized, 
1hrotl$h ii::; owt1 law e nfnrc:emenl 
e I eri1mce, lha l suflle Ml.Ms ma. hr 
pyr11 111id schemes in 1ri:isqum,1d ml 
mav 1nak1 f,1I. 1,d u11subs111n1iatod 
earnings c:lnirns.~i 

fn au awenl. Iha coJUJTienls suhmitt-ed 
in rosp use to Ute ·111ff R po,·t don I 
por ua le the omru ssio11 that th 
Bu in s r,po1'lunily Ru lo "Lh p1• er 
tool to adcll'0ss 'llws pr bloms.-'a Two of 
the affirmative nisclo/;UTI:! requil'emenls 
illus1sate tlie difficulty in applying lhe 
Rule lo MLMs: (1) The djsclosure of 
substantintion for earnings claims; and 
(2) the rlisdosure of referen CP.S. 

Fi1.·st, as lhe Commission has 
tn:knuwl rlged, fbe vtui d and COlllJ) lex 
slru<;hJ1'e ofMLMs mok s ii nxce dingly 
difficull lo make i1I1 accurnla earnings 
disclosum and likely would require 
different clillc losul'es for diffei•ent levels 
ofparticipalion in lhe t:ompa11y. For 
1nstance, il wou l<l be difficul1 10 craft an 
accurate earnings disclosure Lhat would 
account for "'inaclive•· paTlicipanls Lhat 
use their tlJslributorship as a ·'buyers 
duh" anrl are interest- d only in 
pur .hMing go d" At II wholesale price 
f 1· lh ,ir own , . 6~ This problem 
appears lo be unique to MLMs and, so 

?OSeB, e,i;., CAl·S laffReporl nl I, 10-41:l'SA
Starr Repm1. 

6"CA1-Stnfr Rcp .. rl 111 10 1: l'SA,StolT Rnport 
l"Tho basi6 oJ'th 11;,;(:lnshm npp'lllrij lo bH tl111 
~xlnmn ll,rnry clul 111 lual tho1·0 i.1 l11~11mo:i1mt 
evidttq,:u of wld1:sp1'!lad frond in LI , 11 11111 h 1-lavel 
marketing l'i !rl , ") , 

"' l11d1 ,id, th" !a11g1111g1• quotetl h}1 (:t\l u11d PSA 
r.onf11ln~" f,wl11oh1 refe r, ncing tbo ~ut1l1011111 th o 
RN!'I< lhal diR•:•t~s"d 1nidiliom1I product 
d.lKtrilmtirm en·aug1<mo11ls, Sr,e Staff Reporl at 30 
lciliro!J 13 FR o! 16113). 

'" <iffe 73 FR al JtH 1D: s,10 CJl5o SloffR"port 111 20. 
"' tnd fJa1 I, onH i:cunrn~n tar rnl:11rn 11 101uied 11 

r.omplot ly ~~1mri1h• s111 of disuhrn1ro~ rr,r Ml,M 
npJlOlhlllllitr<. f1111h1•r <lll!W'Hlinit 111111 lh(• Cl11Hh1uss 
lp1mrt1111il ' Rnlu iK111m11r OI fpr thu Ml ,M 
ntlusl ry. S,w /11111,wn-Srnrr ltnJt"', (n•1• 1111111111111lng 

1h01 ii,,,~-rc,.0111,, ,t II H Cl lll ~lllllllr ,1d1u U1 li1)11 OIi 

il1V05llng wllh en MLM inlo a scrl •~~ of di~t:IOK\lfCS 
!hut w1111ld ho M!_Jvl•spa~ifld, 

"'.~~~ 73 l'R ot JGJ 20, 

far EIS the Commission is aware. docs not 
arisp, in other fotms of b11siness 
opportunities, 

rvrth 1111oro, it may bo diffimrlt to 
dotermino Tetail inr:ome if the MLM ir; 
not in a por;ition to verify the extent to 
which a dislribu tor has resol I the 
produ .l al r t11 U. is war ,b using th 
product, ot· bought Iha prrJdu I for hi's 
or h r own p r nnnl con umption. Even 
wh re di' MLM hns poli .los in place 
pmportedly lo n UJ' that a porlion or· 
ils dislrihulms' i11 .ome is deri e,1 from 
retail sales, tlrnse polid(ii; could go 
unenforced, or evon \ hon: oslt:11sibl_y 
enforcod, could be r.irc:umvenled by 
distrfhutors who may have an incenrive 
to "inflate" their retail sa les by 
''certifying" that su •11 al s c;urred in 
order to qualify for bighor levels of 
c:ommissions. In lighl of these 
rlifficullics, and because the co rn men LS 
submjll!l<l in response lo lhe Staff 
Report did nol rnfute these findings, the 
Commission i:onfinues lo bcliove tl1at 
tlev loping a slaodartl. u ·ofu\, and 
und r 11:1nJable earnings dis losur that 
would apply lo both Lhe MLM industry 
and the othm· business opportunities 
covernd by !ht! Rul remains lusive, 85 

Second , tho r fc1· nee di closu 1' 
required under tho l'inal Rule would 
make little sense in the MLM context, 
As the Commission has prnviously 
racoglliicd, those prior purchase!'s 
11 1 peorl ng on I h reforence list likely 
would stand to receive a financial 
uenefil if th ey could convince a 
prnspccl lo e nroll inttt I heir downlinr:.H0 

Under these Cll't;1111rn1noces, iufornwtion 
provided by such n refnrunc • migh1 nol 
be a roli;)ble ind ico tor 11f lhu polonlial 
risk and rewards of enrollmcnl in the 
MLM. 

ln response lo !lie Staff Report , the 
Commission received one comment 
allempting tu refute this rea~oning. The 
cummenle1' argued L1ia1, contrary to tl1e 
Commission's view, prior pLIL'clm~ers 
would have little incentive lo 
misreprnscn t Llie. tit:c;uss of the MLM 
becuuse that incen tive would oxisl only 
if the prospective pmchaser WOLtld 
become pat·! of th fl prior pur ·haser '. 
downline, which the commenter 
implies would not always bl:l lhu c;Jse. 117 

Tl1c commenler l'urthe1• u1-guod thnl the 
foot tl1at tht! prnspectivo pUl'cba er had 
received the disclosurn document 
would indicate !hat Lhe prospei..live 
purchaser had already been re J'IJiled. 

nr. While CAI pro.,entcd i\ s proposa l for on 
earmn$s<ll~closure, ii is danr fh111 ri m d!sct,1,.,11a 
would Im Hpocifk to MLMs nntl woul I hflvu 1111 
nppllmninn lo tl1a uthm 1ypr,a ot' husinoss 
nppur111nities andn1••c11I by Lim Ruic. See Cl\l-S teff 
Rnp11rl nt 7-!'l~. 

"'' Srm 7~ ~R al 16121, 
"' Brnnks-Staff H~porl ol 6, 

and lhercfore woultl ue unlikely to face 
forlher ror.ruilmenl by the prior 
purcha~ .~u 

The Commission finds 1hese 
11rguments unpersuasive, To the cxtenl 
thftre is nny fioancia! incentive for· a 
referem:u lo puff or exaggerate lhe 
be nefits of buying into a business, thal 
reforencc obviously cannot provide a 
disinterested opinion lo the prospccl. 
The MLM model is inherently 
slructured lo Cl'oale financil:tl incentives 
for distributorn Lo recruit prospecls into 
their downlines.89 Thu~, those financiu l 
incentives are preseul whenever 11 

potential recruH enquires inlo th e 
husiness. To illustrate the point, even 
dissalisfied distrihulors have fill 

incentive to ref-rain from disparaging 1·hu 
Ml.M hecaus any losses Lhey have 
sl1l'fered could potentially be recouped 
by lhe recruitment of the prospect in to 
tlrnir down.line. Whether they are 
ultimately success!'u I iu Lheir 1:1t1empt to 
woo a recruit from another distributor is 
immatorinl; they have every incent ive to 
uy.s10 

Thus, the Commission con tinu es lo 
hdio'Vfl that the l'inal Rule's refcl'cnce 
disr.losure would not provide 
prospective MLM pArlir.ipants with an 
ac urale account of the MLM experience 
nr wi(h information necessary to make 
an i11formed pu1'Cl10sing der:ision. 
Mornover, thHse challenges appeal' Lo be 
unique Lo Ml.Ms, and as far as the 
Commission is aware, arc nol inherent 
in tbe olher types of busint1ss 
opportunities addcessorl hy the fin al 
Rule. 

A<:r:ordingly, whllo the- Commission 
recogn1:les that ptob lems may exis t 
wi Lhin the MLM industry, ii continues 
I<> find tbat the Business Opportunity 
Rule is not the appropriate vehicle 
thmugb whil:h l<J 8ddress them, Rather, 
the Commissjon will continue. to 
challenge unfail' or deceptive practices 
in lhe MLM indus lry thrnugh Section 5 
of the FTC AcL Thus, the final Rule has 

"" Id 
""Multi-level 1111irk lfng Is a l.,11.~l11tts~ mQdl!l lit 

w.hlch n company di.<lrib ,1lus [H'Ud11~1.; thro111sh u 
netwmkof distributors whu QB t'J1 i11G<11111, frn111 tlrn(r 
c,wn rotai t soles of tho proclur,t aml from retail satos 
,tmrln by llto diHLl'ibu lors' tlirl!cl and l11di1·ocl 
ror.rnils , Bcr.nuse they earn a comt11lssion h·om 1111, 
sn las 1h,,lr mcruils maku, each member in the Ml.M 
nnlwnrltbns on incentive, Lu conliHue re~n1i ll11g 
adrlil ional solos reprasu nlutlves i11!11 Iheir ' 'clowu 
lines." ScLJ Vendet Nal & T<~ep, suprn 1101 13. 

"" Comments submiuecl i11 response lo Ilia Siu IT 
Reporl di,! 1101 refm e thusu uri:11111tmlo, hu actuully 
bolstered 11111m. For ius1111u:e, m111 ~01,1111"111 !,r nu111d 
t Ital MLM rncrniler& will often )H~lcml th~y arc 
weullhy when lhey are 111}1, simp ly lo ent i1:u uthr.rs 
to joi n the MLM. Sue O'Ha111llcy-Stuff R~porl DI 2: 
seu also C.Al-SIHff Heporl al 5 (1wli11~ thnt i11 MLMs. 
"every mojo,· victim is or 11u<:es~ily u porp11trator 
(rocmiterJ l.tocu11se 10 beve at1y hopt, of r~ro11ping 
lhoi r pngo ing i11vest111e11ts • • • thuv r1n 1•I rocrn lt 
nth ors tu do wh111 lhey huve (101111 ") , 

http:downlines.89
http:downlinr:.H0
http:induslry.80


76824 Federal Register/Vol. 76, No. 236/Thursday, December 8, 2011 /Rules and Regulations 

been crafted to avoid broadl y sweeping 
in MLMs.u1 

2. Streamlirrnd Disclo~ure Requitemeu ls 
Although the scope of coverage is 

broader, the compliance hurden is 
light •r under the !foal Rule than undel' 
lJ\e intc1·im Busin Opportuolty Rul e, 
Tn con trast to the voluminous 
disclosur s that business opportunl1y 
.~ellers artl required Lu mak?. under the 
interim Busirrnss Oppo1·tun ity Rule, the 
final Rule has signi rican tly sLreamliued 
the disclosures to focus on llie types of 
information mosl material Lo business 
pp rtunily pua· ·hascr's : (1) The seller's 

i.dcntHying inform tion; (2) whether lh 
se ller mak s an earnings claim; 92 (3) 
whe ther the seller, its affiliates, or key 
p 1-s 11110 I. hav b en Involved in an 
lcgttl o tions:M (4) wh lh r lh eller 
has a c ,nc ,11a1 i n orr fu nrl p licy: ad 
(5) a list of pw-chasers wlio have bouglaL 
Um business opporlunity witbfo lhe 
p1·1:v it111s lhrnn yea rs. The fin al Rul also 
requ ros tho di.sclo Ul'fl or 
upplem nlary info1·malion that 

i;ubstnntiat~o; cnrnings cla ms, id lifies 
legal actions, and stales L11e material 
tcmus of the seller's cancella tion or 
reFuml policy, These d i ·closures are 
consistent wit]1 !he Comm ission's 
ll p ri i,11 ,e co 11 <:o rn i11g common 
proctace in Lh al ufhu i111! s 
OfJ() l'lllllili , an 1 lh l}rpes or 
inf rm Ii nm sl m -nningful 10 
pr(ispeclivc purchasers. 11 '' For example, 
the Commission's experience 

• 1The finol R11le., b,)wav r. does 1101 11-.--<pllr.illy 
exe.rnpl MLM.1 from (lov,m1gi:, hut inslP."ad c11nta ins 
a narrow r!ofinilion ol "business npp m t11nity." As 
disoussod Ju Se,;1(011 111.A,J infm, lh~ final Rule's 
d~£,uillu11uf " husi ness opp,11·l11ui\y" olirn1t111tns 1wu 
I •11,•~ or lmwim•sic U"-<16\mum 1hnl pruvlnusly wonltl 
l111vu lrlg.iit11od 11 111U11lo'>11:uv11n1ga tlf MLMs: (1) 
Tnu:1111111 111 f"' •in,t mu11111 I~~ no~ or 111h11t 
i:n1111111 11 s11tio11 for r111:1 11 hn11111t ur K•l tf1. ; Hnd (l} 

r.rnvhli 11ggunmnlll!q1I l1i1ini11g or 1111\•h,11 for thu 
11,ino~• ·111 llunl l(ul t• I, lhu~ mnro 1111,rul\ll)• 

tailororl lo ll1 ,1s(, types of daei,plivu husln •~ 
11•~l~lurH111 r,,pio,~ nlnli<tn• that are ih« l,~l1111111k of 
fr:,uclnltHII bu~ ness opJl!III unity .s h,11111•8: I II ijlion, 
•ct:u,111! , and ''tmy ha,:k" a•sM~nc~ 73 l'R nt 101 23. 

"II lhe Lui< n11><s ,,ppnrt1111lly ~eller l1111iv,111,- thHI 
it dw•~ make '"tmiugs cl11i111J<, thon ii 111uHl1.n111plete 
II ·u11nn11111•111nli1i;~ d 11iu1 • lnllllllt1111 •tllllug rnrlh 11111 
1111 rri)nK~ d11 111 , 1l 11 1111111\1,or 1J1ul pur1.,111111i;u c,f 
purdrns11r>1 who n1:Mov111I ti,., '"( •11•~ 111 1111 t11vut 11f 
u11r11h111~, (ho ,111111n11111u tl11ril1g whh:h Utn 
1·01m1<1,,111111t or1111 ngP wru , 11i:l1l11vml. 1111

11

J 111i<llllurnd 
l11fur11ialinn. 

"' ii lho tmsh,.,s.~ oppnrlllnll •s Ill,( h 11ll1:M1 ., 1h11l 
it or 1111 1ffi1i,,1u, nr k~y penmnnol lrnvu buu11 N11bl1ml 
In lo!:( It mi• 111,. ,11..,1 I mu ' •:nmpl Ill ,, • C\j)II~ 1lr 
olto 1111 110111 '/JlllllK torlh 1111 rull I npl 1111 of rrnb 
1,1lu 11 , m11I m~y ,1l mn•1J ,,, 11 lutlo ri hrror IOCl•word 

rlo1<r.rlpt1011 of rho nnliun. 
''' l'n f•tll)' hl\iolop 11111 n 1l 1111111k 1111 m~rird 11u 

hn~""'" 1•)'Jlf1tl11nitie.•, tu 1J1n I'll, 1h11 
C:rn11mi""io11 •11lt1:llerl c:11111 11 111111 11l~111l what prn•salo 
disdosurcs wouJ~ en•ure 1ha1 business oppor1u11ity 
p11n:huxers rtn!lt,vu •11ltt erjal r1,fr011la l Ion um ·us.!'lury 
tu 111 11~11 an im11~st.numt <ler.i•lt111 and prevonl lm11d 
in 1l1e sa le of business oppor11milins. 62 rRa l ffl~L 
Qu.,sliuns 15 & 16. 

demonstrates lhal earnings claims are 
highl, 1· I vn nt lo consumers in making 
th eir iov i;lmenl decisions and ru·o often 
the single moi:l de isiv factor in such 
decisions. Pu1·1h .rmol'O , the presence of 

!~ga l ar;ti n agoin l the. seller Its ke • 
p(,11' llnn l may worn tho pur .has111· o l' 
polonlinl risk nss i.:iritod wi th the 
bu1iincss npporl unity. lnl'orm tlion ubo11L 
1ltn sel li/l'·s i.;,1 11cl:ll,1liun o r r Jund pul ic_ 
is relevan t to consumers when weighing 
Iheir investment risks. Final ly. 
provi ding th e i;on tacl informa ti on for 
priot' r,11 r ,hasers will a ll w pr spec;ti o 
pmcha rli t dis .uss th business 
Jp rtu11ity with oth r pur ha 1·s prio!' 

l ·ommitling th -ms lv · l lh 
busi ness oppn!'tun ity ventu re, 

Th s s l1' amJin d disclosure 
r uir m nl. strike th uppropriate 
bat n o y pr vidin c nsumers wllh 
material information in a 
st nright forwol'cl and focuseu duc111mmt 
lb:tl ill a ll ow them lo nrnkt in form d 
pmdrnsi1 1g deci iorn; . Al lhu i;Ome lime, 
tho tr a mlined form easm, lhe 
cornp linn burJen ut·r ntl , imposed 
on bu.sin opportunity s •llc~1's. Like the 

rigli1o l Fro n Ilise I u l • a nd th inlol' m 
Bu ir1 ss Opp rtunil Ru] , the [in 1l 
R11ll.'l is posit {I () II th notion Lh111 r11 llv 
informed consumer is in a b etter 
position lo (luti1rmino whether a 
parti ·11lor uff ring is in his oi· her besl 
int •re I wheo i; 'lier ar required lo 
d isclose lo th m matel'ial iii formation. 
Consumers should be prolected against 
rt!ceiving inac ·urate ioformaLion and 
seH-serving uasulistanliated statements 
fl'om busi ness O[l[_)Ort1111i ly s lier ·. 
Ac, :Mdingly, Lhc li 11 ol Ru! 1· quirns lhaL 
hu ·i11fi~s opJJorlullily s1 lier dis ·1 Sfl 

just tl10 types of informRlion that the 
ommission hos detel'mi11 I a.re must 

material Lo potential purchasers in 
mn ktng t1 p 11• ·hasing I i ion : The 
se ll r's id ntifying in~ rmntiou: wheLher 
the seller make an earnings claim, and 
if so, th e substantiation fur Lhal claim; 
wbether, lhe seller offers a mfuntl m· 
cancellation policy. anrl ifso, the 
malerial terms of lhnt policy; whether 
Ihe sellor nr its affili ates and kev 
p01·so11 n •I ha Ii n thti subjec1 of prior 
lqg~t l ,1 ; lions; llncl the names and 
bu ·iness telephone numbers of prior 
purchasors to ,ontu ·L The Llllllni. sion 
has dt:11 rminod tluat these sta·eamlined 
disclosum requirnme.nts will prnvitle 
potu111ial purch,as~irs will1 tho tools they 
need 10 protect lhoanselv s fro 1l1 fn lsc 
claims, while al the same lime 
minimizing compliance costs for 
legitimate busioess opportunity sellors. 

a.Expross Prnhihitinns 

Tn addition to mandating disclosures 
lo p rnspocl ivo purchasers , the final Rule 
in c1 11 dns p rt?h ibiti ans o n sellers from 

011ga(fi ng in 11 numb r of docoptivt 
p1:11 •tac;e ·, which w re ab ml rr m the 
interim Bus iness ppor1unily Rule. In 
drafting the final Rule, the Commi~siof1 
relied heavily on its experience in 
addressing a wide array of rlecepliVli 
and u11f'air businr:ss oppnrhmity 
prnc:tices through law enfOl'cemcnt 
nctions under the Original Franchise 
Rule, the interim Business Opporlunity 
Rule, and Seclion 5 of' tJrn FTC Act. The 
Commission al o relied oo lhe staff's 
analysis of consumer complaints 
submitted to the FTC. By tar, th e most 
frequent all egations in Commission 
business opporlun ily cases pertain Lo 
fa lse or unsubstannatod earnings 
r.laims.95 Fal e teslimonials m [icti liuus 
references and m isrepresenlalions 
co ncerning lhe profitability of locations, 
availabili ty of suppo rt and assi ·tancc, 
nal ure of lhc products or services sold, 
prior success ol' h seller or locator, full 
o ·tent al' investni nt costs. and refund 
policies ore also prevalent in 
Commissiou business opportunity 
cases."R Thftse a ll eged ma1orial 
misrepresen ta tions or om iss ions II Isa 
were freqtwnlly mentioned in 
~omplain ls to tho Commission 
submitted by business opportun ity 
purchasers."; 

,,. See, e.,:•. rTCv. l)nrling /Inge/ Pin C.'reCJ tions, 
Inc., No. !l:10--r:v-OII.Ufo- fSM-TCW (M.D. Pia. Fd,, 
2010) (n:1JrP.~e11tir1g liknly carnmg.s af $500 per 
WBHk) ; P"I'Cv. H1111tt1 Wiwrd, Jn r.., No. J:On-cv-
0IJ815-KD-8 (S.J). Ala. 2006) lropre.,cnling lhnl 
purlif111s,1r• 1:m1ld com ~.11110 a monlh); 1-•rc: ,.. Bus. 
Cnrr/ 1,·.1µmu, Ille.. No, cm- .V-4671 (PJS/RI.R) ID 
Min n. 2006} (daiming li ksly eorn ings or $1.'i0.00D 
in fi1'1ll yP,a rJ: F'f'C v. flichncdson dlh/n Mi'r/SouM, 
Oi,·ldb.,.. Nu. r.V-ll6-S-47.'i4-NW (N.D. Alu, ioo6) 
(reprose.nlinjj llka l ' 11ut11lng8 of t1Vru· $2.000 a rnontl1 
or ,u5,000 11 }'•mr); /t"('(; V, l\cCe,rl Mkls,, lu,:,. al al , 
No. 02-405-CB--M (S.O. Alo. 20oz) (rnpro.,,111 ing 
likuly earning• nf ,J3,20U pr.r monll, lo $111,00U pBr 
llHllllhJ. 

• 11 S11e. e.g., F'/'Cv. 811.,. C:a1d f.°:<prtr'I.~. Jnr... No. 
06--CV-4671 {l'fS/RI.R) (T). Min11. 2006) (useri pnid 
r~Jonm11es); FTC v, no.,111 Wi~n1-rl, Ina.. No. 1:06-cv-
00815-KD-B (S.O. AIH. 2006) (n,isruprosan lad -

nssi•tanr.eJ

-

rel'oiuur.es 

11

loc,rlion ; Fi'C v. lliuhnnlson dlh/n Mid" 
Sou/Ii IJisll'ibN,, No. C:V-0&-S-47~4- NW IN.O. Ala, 
20111)) (promiserl high-lraffic, hish• profil !or.at ions): 
J•'TCv. /Im, Erllm'I /)r.tl'lbs,, fnc., No. 04-~2431
Clv-Mur li 11Hz (S.D. Pia. 2004) (usetl fictilio11s 
rufer 'llt:l!s, rnisrr.pesuntod lacaliaus); FTC v. 
J'ldeliry /l'J'M, fnc., No. Ofl-81101-Civ- Jlurtcy/ 
llopkin• (/,.['), flln. 2001) (mi8reµ1·ese 1110d level of 
support or nssisloncff) : FTCv Acv11nt Mktg,. /11c·., el 
nl,, ~o. U2-40fi-CB-M (S.D. Ala. 2002) 
(111isrt'prcsun1r1d that pul'l:ha.sed 1he 
b11.qi nos~ von lure or wo11ld provic!o ,,,liub lu 
olasr.riplions al' Iheir expul'iouce); Vl'C v. l\~·.,m:ir,tml 
1/Br.nrcl DislribN., Inc,. No, 02-21754-CTV-Croltam/ 
t:1<rbor (S.D. 1n. 2002) (111im;pruse111ed hnslnos• 
nssislanca and lhal referuo,ca, althur purchuserl th11 
b11siness vcnluro or w011ld pmvhlf. roliahle 
dA.,r.riptions or their e.xperia111;e) , 

•·1 111 2010, 1h.o Commi,si1111 J11ggod ,wm· 1i.uuo 
complninl s ugai.nsl fro nr,hi.sas, h11~I L1""" 
opporrunilies, end work•11l•hom•1bdt0111us. Seo 
CnM11mor Sonlinel Network D:• l~book (Man:h ZUJ l) 
ol 70. nvoilnble nl /111 p:llfr" ·l!""/sm11i1rnJ/mµo 1·1.,I 
,,•nnl lnel -annun/.roporlslsu11li1<u/-cy,wio µdf. 

http:rel'oiuur.es
http:nssi�tanr.eJ
http:r.laims.95
http:purchasers.11
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Therefore, among other UJ ings, w ider 
the final Rule, business opporlunily 
sellnrs uru pr{)hibi tucl frnm 
misrnpr senl!ng: (IJ Ea rnings: (2) the 
� l'l I. of'l'icacy, nnl11r1,. 1• c:anlrnl 
cbaraclerislks ofthe business 
01 porlu11ity or \he goods or services 
~old lo lh , purchaser as pa.rt of the 
business oµporlunily; (3] Lh •ir 
cancellatinn or r0 1'11 nd pol icies; (4) 
promised assistance; (5] the calculalioo 
and distribulion of commissions, 
bonuses . incentiv s, premiums, or other 
p mcnls [rom the ·cllnr: (6J the 
lik lihuod of finding localions for 
oquipm~ol or accounls for services; (7) 
lhal lhe business oppor1uni1y is an offe1' 
of employ, 1 111: (8) Lcm·Horial 
exclu ·i ii or r ore limilcd 1erritoria! 
pr le ·lions ; (9) rm lnrs1;1m •ots: nn I ll OJ 
refuruncl:!s. The final Rule ol • prohibils 
business opportunity sellers from fa iling 
lo 11111kr. prnm ised refunds , allll from 
, ssig11ing 10 t1t1 fllll' ·lmst r a pUl'fllll'lod 
ex lusivu terri lo lhal has ucum solrl to 
another purchaser, 

The tlnal Rule prohibits entities 
c:o,i ,, d b th Rul from ng ging in 
th p ifi a l ,. pt'O ,Ii id n tifled 
m; d -1c: pllv r unroir thr011gh 1h 
Commission's law enforcement 

pcii n . . a w II s 1he 1·11I making 
t rd. 8ng11 ing in n f 1hos I ls r 
pra •ti . s is viola1l n f b th 1h fin l 
Rul and ell n 5 fch IT 1, 111 I" 
course, th e Commission, unrlcr Section 
5, !so in y ch, ll enge any condit I that 
is not numel' l d in the l1n11 I Ru l if the 
Commission determines t·ha t such 
conduct onslitute an unfair or 
deceptive act or practice. 

4, Disclosures in Spanish or Other 
Languages B1;1sidcs English 

The Commissio n 's law 1mforcemcnl 
history dumonslmlcs 1h01 somo b11s i11 si;; 
11p1mrt1111ilic:s arft 11rnrk led primer I lo 

µa11isli speaki ng t:0 11 su111urs. 11 U 1· ,tl 

•• 11, u.s.r:. 57n(dll~J. 
"'' IC.~ .• l''J"C v. 7.m'/n <./'uZ, No. 3:1)13-t:v-11 l 1177-fl' 

(0, l'.R. 2008) (cnv11l1,pe slutTing a,:1111111, 111n1 knMI 
in Sp,mlsh-lang1111ge new~popnrs und on n Web site 
available i11 Spanish ;1,1rl Engli,h); FTCv . /11/ ugi-lty 
Mk 111. 1'eo111, !111:., No. 117-1:v-t\ 1152 (S.D. 11

11

111. 2007) 
(u11\'utope s1ufr111g sclur11111 11111rkotod i11 Sp1111l , h 
lu111101uH" r.lassifiecl advrnlisomc111s]: Vl'C: v. 
Hi~//11tm.vr,, Inc., No. 1:06-cv-1>rM2<1-JCC-l'RJ (E.O. 
Va . 2001.1 ) (assis lunr:e iu starling a ~onslmc1io11, 
,i11r1ln11i1111, "' 1:tu111111111 h1,-!1111~s 111,.rkol>ul 1hro11~l1 
Sp1111ish,l1n111m1i;u 1uloviHi1m ,,nd rucfiu ~,~1l1i11s): 
/r(' , ,•. /ru111 ,\-111/11,;, f\Sf1, tll l-111 42!1- .JV-, 1!011111111 
{S.O. !<'Lu. 20011) (c.:raf\ as,umbly bminess marketed 
tlorOltgh Spa1,1sh•lunguage advertiau11rn11t,;); FTC v. 
Nori v,,u,H11g Ca11sul!an1s, /11,, ,, C:V--S-H~--!11 60-
l'iC) (l't,l,J tr). Nov. 2005) (cfecep15v11I • rnurktllBU 
vending 111111:hhiu lmslness Qµporllll lll ieij-wilh 
UIOll)' m,1rkt• ltn.)I olfotl,s •pocifically lafll~liug 
, l)1111i,;lt-.,111111~ h1~ 1:t111 ·111l1111·s): F'/'Cv. 11111cl11 
r:1111rm, Nt1 , t :1)4--CV- 1:1115 (M.D. Pia. ZOil~) 
(pm,hwl n•somlill' ~ 111.111111 t .!um11rk1,1et! 111 , Jl"" sh
~IJ!'' tkl11!l ,,,m,11 1111,r•): J,~,,,V. 11. $ m,lm·B,11111·. Im:,. 
Nu , S1\ C\I-IH-lll:111 All/; (/\11~) (f'.O (;iii , i oo~J 

on this experience, the Slaff Report 
discussed the limited ulility of .Englis!1-
hmguug1;1 clisr:losurns for lrnsin1:ss 
oppprluni ti es morknlerl in Span ish. 
Sp c;il1c;dly, th• s taffquesli (1nocl 
whcllier lhe disclosm~ cl ocumunt could 
be made morn effective by translating ii 
inlo Spnnish and rnci uiring llrnt when a 
b11sil1 •· opporlunil is markli'ttJd ln 
Spanish, Lhe disclo 1m! document and 
any disclosurns requin1d by the Rule be 
t,rovidurl In Spanish. The Staf'f Report 
!urlh 1· sugg,istctl that when a b o !nos · 
opportun ity sell1;1r purpuserully reaches 
oul Lo a particular population by 
rria1•hting in lhe foreign language 
spok1in hy rru:in1he1•s of1lrnt co mrrrunily, 

11 of the di.sclo.surns r p1ired b 1ho 
Rule should be accessible and 
comprnh1.msible to eaclJ of those 
polenlial purchasers. The Slnff Repot'I 
rncommended, lhereforn, lhnl bec1rnse 
lhe Commission has specific law 
enforcemenl experience with busill ess 
oppol'lun ilies ma.rkeled in Spanish, a 
Spani l lra.nslalion u 1h1 disclosure 
docum nl was m:l:essnry lo attach as an 
uprcndix lo Lho rinal l{ulci. ll further 
rm:omm ended llrnl w horn lhc business 
oppol'lunily h marketed in a lauguage 
olhcl' lhan Spanish, thA business 
oppOl't trn ity sel ler should be required lo 
transl11te the dii;;closure documenl inlo 
the language of the sa l~ and prnvide all 
the disr:losures required by the Rule in 
lhat language. 

It is thu long-held policy of the 
Commission thnl disclos1ires required 
by Commission orders, rules, or gu ides 
should be made in the predomimml 
lenguag used in I he r luted 
adv 1•1is -111 nlorsalo material.1CmUpon 
consideral ion of lhi~ po lir.y, tho staff's 
recommendation, and the nitionale for 
lhe staff's rnc:tJmmendalion, the 
Com mi sion agroes with the Rlal'fs 
l'ecommenrialion, According ly, the final 
Rule conlains a miw prnviRion, § 437 .5, 
whir.h spor:ifics lhe discl osure 
rcquiremonls for sales conrim:led in 
Spanish or oilier hinguagos hes ides 
English. 

II. The Legal Standard for Amending 
the Rule 

Tl10 Commission is amend ing 16 CF'R 
Part 437 plLrs111rn t lo Saction 18 of1hc 
FTC l\cl. 15 U.S.C. 57a et seq., 1:1uti Part 
l, subpru'l B of U10 Commission's Rules 

[work a( loome o•~ombly schm11e olf'orod lhrougb . 
Spu111P1b-lo11111111i: rwwspupms and 01111guzines]: FTC 
v, ,;,.,t,,bnn 1/unirJwV1rsa, Nn. 11-oq-1 ol 78 (S.D. 'l'ex 
2004) (ncc"p1ivu product assemb ly oppo1l1111ily 
marketod lh rnugh SpR11ish-language newspuper a11t! 
rnaga zi 11u adverlisemunls). 

1 •1••FTC Enforcu111e11t Policy Stalemonl 
Concerning Clea1· and Consplqmus Disclosures ill 
Foteign Longuage Advorlising and Sa los Malertul,; , 
16 C:l'R H ,D, 

of Practice .101 T h is authorily permits 
the Commission to promulgal e, modify, 
and repeal Lrnde regulalion rultis that 
deline witl1 sp-ecificity acls or practir;es 
Lhat am unfair or deceptive in or 
affecting commerce within Lhe meaning 
o!'Sec:ti un 5(a)(l) of the FTC Act. 15 
U.S.C. 45(a)(1). 

'!'he Commission's Rules of Practice 
li.11·1h 1' p1• vi le Lhal if th Cc,mmission 
del rrnin t promt.J lgal a rule, ii shall 
adopt a Statement of Uasis and Purpose 
(''SllP"), which musl address foui· 
factors: lt) The prevahmce of' I.he acts or 
practices addressed hy the rule; (2) thu 
manner and nlext in whir:h the acts or 
practices are unfair or deceptive; (3) the 
economic effect of the rule, taking into 
account the effer.t on small bus inesses 
and consumers: and (4) the effect ot' the 
rule on s tale and local lnws. 102 Tn th is 
secti\m, lhe Commission i;ummarir.es its 
findings regarding ear.h of these 
faclors. 103 

A. Prevalence ofActb· or Praclices 
Addressed by the Rule 

The Cammi sion promulgated 1he 
Original F1•anchise Rule in l 978 based 
upon ils finrlrng of p1•e,,nlnnt docer1ion 
in the ol'r ••· 11nrl sale of rrnnch ise~ 111d 
business opporlunity ventures, leading 
lo signifkant consumer injury. Since 
1995, when lhe Commission 
commenced u regulatory review of lhe 
Original Fronchi e Rule to e nsmo lh I 

the Original F'tan1.:hlso Rule conl !nu .J 
lo serve a u eful purpos!l, tho 
Commission has sought comm(lnl 
several times lo ascertain the need for 11 

s po1'ale tl'ade regu lation rul l d lress 
wld prca<l fraud in th sol rbusiness 
opporl unil ies.1114 

Throqghout the Rule amm1clment 
procuedi,,gs , Lhe Commissiou has 
closcrib<::cl ils experience in combating a 
wide aJTay orbusiJrnss opportunity 
fraud through law enforcemr:;nt aclio11s. 
Indeed, the Commission's l11w 
enforcement experience ia c.:011ducting 
numerous sweeps of the busi11ess 
opportunity industry tlcmonstrales that 
deceptive and unfair pm lices iu !he 
sale of business opporlu11ilies are not 
only prevalent bt1t persislenl. ins 

10 1 16 CPR 1,7, 5 U.S.C, sr, I ~, ~eq, 
•~• Rules of Practlcn, 1OCl•'R 1. 14(ul(1 )(il-(lv). hi 

adclilion, ln or.r:orcf uuco wi th 1r, CflR I, 14 fo )(1 )(v), 
tha mgulnt11t·y unn ly8i• iij provhh•cl ul ::lo•:lto11 V cl 
Lhis S1atume11 111r Jhsi~ and l'urp1Lsij. 

"'3 S11ppurt 111 th e re1;01·d fol' eor:h fo \i lor is s~I 

fort ii i11 lhe •ubs111111ive diH1:uti~l!111 uf oaoh 
prnvisiuu ,,I the f'inal l"{,i le, 

'"'' s,,,, 6[) FR ul 171i57; r;z PR Rl 9117: 71 11R al 
19004; 73 FR \ I Ii 133: 74 FR ut ta 172: 75 FR 111 
68~f>U, 

'"" Since 19!15, Iha C'.u 111 mls~ion Im~ cond11 t:leJ 
1110rc tha11 IM law onfor<,~mont ~wc~11s lo omh~t 
cter.epllvu l,u~!nu,., nppoctunlly p,-ognnus. mu11y 

Crn~ II1,111111 

http:i;ummarir.es
http:tlll-11142!1-.JV
http:Hi~//11tm.vr
http:su111urs.11
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The Commission has amended the 
inlerim Rule lo address the sale of 
deceptive work-al -Ji me schemes, where 
uufair and do pllvc praeUc0s bavo 
b •en both prevale11t and p1m;is1.-11t. 
These schom s prey upon sla -al-home 
parenls . tlu pl,ysic:ally disabled , Ihose 
who 1ln 1101 sp ak English, and oth1 rs 
who om1ol l)\ain rnploymenl ou tsicfo 
o[ Iho home, Sellers of Lraudulent wo1•k
at-h ome opportunities d ece ive their 
victims wHh promises of an ongoing 
r •lAtionship in which th e seller will buy 
thr. uul11u1 tho t business o pportunity 
pm hBs rs rrodu e, oncn 
111isrupresu111ing lo rmrchasers lh I Ihere 
is II marknl for the purcha c rs ' g ads 
and services, lo a<ldiLion. lhe 
Comm issio n 's law enforcement 
cxpuf'i n .o demonsll'illes that fraudul en t 
w rk•al•home oppol'lllnily sell ers 
freque ntly invent undisclosed 
conditions and limitations for rejecting 
lh work p rr rmcd by pur ·Jrns rs and 
rel'miin lo buy bn(:k lhe goods the 
p11n;lrnsrn·s prod11oe. Similarl , tlwse 
sellers' promises of continuing support 
and assistance frnqucntly prove em pty, 
]p,aving work-a t-J1ome opporlunity 
purchc:1s rs with no h Ip in figur ing out 
how lo Ms mble mis bapcm 
·omponen ts into Oni h d prod11cts. 

Fi1101ly, as the Commi sion's casos aud 
nmplaint dnln dom 11slralt , c:on nrlists 

who prrlmole fro u/111 ltml wor·k:-at-hom • 
sr.11 nw. fro 111t:111l dupo .onsu murs 
wilh false earn ings claims. 

wH h ulhor law nfor<.:cmc.111 pnrtner~. E,g,, 
p m,11011 llullum ol111r fllOJtl): 11ur11tio11 !llwrt 

I :hnnw• (300!1): l'rnlu1:1If f.·,, l l11p11. rioon): Projuc:t 
ru~ Opp 111011t~oosJ: l'rn)rn: I ll11 1,, ,1 Or1111r11n,t1y 
(2U ni): Pru1uc1 rulusw1111p {1 IJ!i): I roi111 :t O\i•Hliu11 
(111111)); OJ't•l'll l 411! 1\ll)IIII ' Ill ! tH1nn):T1roi11f;I V11111I 
UJ) Drriku (l UI: l'mjm:1 l nnl" ~ 1111u ,111111•" ( lll 17J: 
nut 11111·a!l1111 M L..11<1 I'm !10111 Itnlll ), 111 111l1ll1 Jo11 

t11 jofnl l11w 11fol'1'<1mm,1 "'''""I>~,lhn r-.,1111111""'""
ol~•• lar1111wcJ 11•1r:IUr t.u~l riess "fll'<ltlru,ily vH11lu.res 
s111:h os 1111vt1lnp11 t11ITT11g (Opemll•m Pnsl,iui: the 
ll u •111111111 , NU/I l?I' • '""'" Rul11 •••1: Ag11111;l••• 
" l't1 •l11ng llrn [i:uv,,lupn" tu l'rr11(11:r (:i,us1111111r" (Der:, 
Jo, :tmlaJ.,w,1//111,/11111/1ltµ ;/l11'11•w,fli:,J.11wl r1r111f 
:tll03/I2/p 11Nl"mvR!<Jpe..<hl111 ); mud it:al ~illiug 
(Opo rut i1111 rn~ tfi1g for D1<q•11tlon, H~ FT • N"'vs 
Rolu11•11; JITC Sw11up Prul1•rts ConM1111m·, fru111 
" Ulnll1111 for IJ rnplilm" (Apr. 15, inozJ. fl\'/11/11//11, 
a1 1ttr11rl/1r11•11•,/1c ,1;M'l01m/101)2/fl4ldiu/111J;,~,,,,,, 
1111d t1roj111:1 l Jrmsc II, •m• l' I' • 1l•W~ R11J1ia,u· 
Bn1Ju- Mu ·rn •~~ Op11rnl 11nl1 • ,'i1:ij 111 ~ '1'11~ tucl hy 
FTC ()11 11 , lm. \OOl.l), 1M1ilr,l/1111 f /Jll/r//11•11•11•,{11;,H(IV/ 
01,all/JOIJ/Ollh111Jscco/.shlm) ; seminar~ (Orwrn lio11 
Sh,i wlime. i.c1• Opnrulion "Show T1mu" T~rget~ 
• rn11il1<1n Srlliug 11runtlul,mt i111slnuss 
Oppununilius Hn•l lnvuslmont. (M11y 5. ·1out1l, 
111'<1//al,/,, 111 lt1lp ,,//w11w,/I .govll11>11IJD.98l05/ 
s llow//1ue.s/t/n,) : lntemot-rolateu sc1·vice~ (Nrl 
O]1purtuni1111s 1998): wm!l,1g ma1.hin,1s (Oporun,m 
Yu11kc11 Tmd,1r, s11e 17'1'C , N11ws Rel ,1~ : Opurnllon 
" Yankij1J Trodar" 'forgets Bogus Vunding Mm.hin~ 
ll 11 "h10,1,q OppCll'lllllilic,s (S"IJI, 11, 19\17 ). Ol'Oi/u/J/t, 
nl l,rlp:llivww.J1r.,sovlo1mll !}7/09/sri/l s/1/m): 1111d 
Olln n11nibors (Proj oi:I 011yll11tts, sr.e !'TC News 
Rolonso: Ncwc.,I B,1, im1~s Opportun ity l'ra11d Is For 
yon-Numlmr Li nes, War11s l·eclerol Trnrt~ 
c,,mmissicm (M rch 7. rnnoJ,avnilol,IH nr lrlfp :// 
www.flc,govlupnl199Bf0.'1!11,1yli11P..m lm ), 

Since 1990 lhe Commission has 
brow~hl ovl:!r 75 work-nl-bome c·1s s. rns 
Thest a ,t ion s have lal'ge ted fl v<1rinl I of 
schemes, ranging from onvelope stuffing 
llild era fl assembly programs , to 
technology-drivon opportunities aml 
n1 eclic11I billing plnns. 10• 

011111 r.oanpilud by th •( :ommissiou 
d .mm1i.1rale lhe fll'CVRI n r.e of wOl'k-at 
homc npporluni lios Lhal do nol deli ver 
the rnpresantcd level o f earnings . 
Indeed, lhe Commission's 2005 
consumer fraud survey r veal d that 
w rk-a l-h m pl ns fr m which th 
r, p nd nl wh ha purchns(~d th m 
lid n l arn al lea Lhalf Iho leve l of 

promised earnings mnked fiOh io terms 
of the slimeitud number or victims and 
third in terms of estim11tcd number of 
incidents reported during thn yoar,11"J 

Accorcliu~ lo lite sm·vey. 1111 cslimatfld 
2.4 tltill\011 ht lvidunl e~perienr.od 
wnrk-at home fraud, and there wero an 
estimated :3.8 million incidents during 
the on y ar period 111rvuyad. 109 

Consumor complain , sw·vey data , 
and the Commis ion's law caforccmenl 
xp ri n · nvin lh • C:onunis ion 

I hot d coption i prevalent iII wol'k-at
homo offers, Th finill Rultf !: dis ·lusuro 
req u irements 111,d prol,ibiliuns pruvido 
potential work-at-homo purcha crs with 
lh to Ii: they n cd to pl'OL ct 
Lhemselves from fa[S{! daim~. 

Tn addi tion lo work-at-home 
pportun iti •s, 1h nnal Rul , al 

the om lypes of b 1sinoss opp rlunilio · 
thflt previously w r . ,, vo1• d under th 

1· gin 11 f'ran hise Rul 1111rl 1h irtl rim 
n,,sincss Opporlunily ltulu, suc:11 a:; 
oppo,·lunili es involving vendillg 
machinns, rack displays, lnl ernot kiosks, 

'°" Many of Ihese c11sRs ware br u11ht i11 
cuu ne,;Unn w ilh law enfort.:emoul ~wtiep!i o! 
frn udulonT wmk-al-uame amJ relotad en,µloyrn enl 
up1111t111n lit•~, lndudlug 01uuo11lr111 U1111nm Dollar 
{llllO): Op11111l1011 Short Chlnii;o (20011): l'mJu,:I 
Pl1IS,1 1-lupo.~ (Wllll): flrui1•1:1 BIY. Optl 111up (21lllfi); 
Proj,,r.1l lor11owmk (ZOO LJ: Up~Mhm 1'op Tun Dot 
(~,r, ..se'P. L''l'C New~ Ho!o11so: L,11 l>nforuurs Tnrgol 
"Top ur Un lino Sonm~ (Out. :,1. 2UOIJ), 11vm/rJbfo 
at httplllll'll'IY./t •.grwlo1mlW IJ0/10ltrJp/(! r, ,,/ilm.
n11d Op~rd!l1rn MiJ~•tl For I11 uo, uu PTC: N, 1 ,; 

R lea~'-'' f~I'(,. Stol\l Enlort;t,fo 1 ll'l{OI CQt•Rh:h•Qu!(1k
S~tf. fl11q1Joym,m! Sd1111n11, ( ,w 1~. 1U\ITII. 
1111m1ttl,/i, c,/ /1tt11 ://wwn·Jlr. •1w/Qpa//1Jl}II / / J/ 
misdfo1•u/11m . 

101 .'/,rn, o.g.. P7'Cv non/ Wm,/1/1 , /111:,. Hl--CV
Oll/10- IV-1-'/G (W,O. Mo . 2010) (m,vulopo•lttlll1111): 
FTC v. rJ,11•/111,; l 111g11/ Pin Gl'flolions. l1w. , Ne,. ll :10-
cv-UOl!IB ~JSI\I-T ,IV (M. t). Fi n. 201l)) ("mfl 
asscunlily): l"l'C "· Tiu, nP..•ulls Cro11µ 1,.1..C, No. CV 
on 2M!l 1:'IIX )AT (D, Ari z. 2006) (work-a1 -hm11 u 
inv11lv!ng Lu,;oml 11{l u Wob•IH1jed affi li1rlo): 1r r(:v, 
Mnzzo11i & ,·on. /1111., Nri. l:U0 ,V23115 (N ,O. Oho 
200H) (mmllunl b1ftf11g]. 

111•Son C1111s tt mB1' l'raud 111 lho Unilu1! SIUlos: Tho 
Sn~on<l FTC: Smvey (OctobM Z007) u1 22, nV<1ilnbla 
111 ll111i://11w11·ft,;;.so1•/01111/:tt1U7/Jo/Jmwl.11d/
,,.1udyi11g 1:1111 ~1111111111xp,.rfu111 ;11 wl1!1 o vnrl<•lr ri l' 
rrmlma. nnd .,orvi1;0~. indudh1i; 11•l•igl 1-1<1 •• 
tirml11r:1s. ruwlgn loll»rit•.:<. 111111 rirlt" promnl r1111;, 
mncmg others) . 

10~ Id , 

and the like , which, as the 
Commissio11's experionce demonstrates, 
have been a persistently ferti le ground 
for fraud anti decepLiOil,1 10 The 
Commission bas conductod numerous 
lnw en rorc:P.me nt sweeps tha t targeted a 
wid variety of business opportunity · 
scams involving the sale ofven<ling 
machines, rack rlisplays, a nd olhel' 
opportunities covered by the Original 
Franchjse Rule nnd the interim lfosinoss 
Opportunity Rul •,111 nsum r 
com p I, int dula indi culos thol these 
lypes of business oppol'lunities conti nu e 
lo be a sign iricanl source of con umcr 
injury,n z 

H. Man net and Cnnlexl in Whinh tile 
Acls nr Prac/ir:es Are Der.P.p/ive or 
Unfair 

The final Rul o has been carefully 
crl'lrted to A<l<lress common deceptive o r 
unfair practices engaged in by 
fraudul ent business pportw1ity 
sellers. 113 By fa r, the most l'requccll 
alleg11tions in th e Commission's 
business opportW1ity e11ses pertaiu to 
indu cing consumers to pay signific11nl 
amounts of' money by means of false or 
unsubstanlialr.d r.a rning~ claims .114 This 
is followed by induc ,meal through folsfl 
testimonials or fictitious references and 
by misr r • nlati ns ·onc:arning: The 
prnfi1ahili1 1 of lo ·atioM: th ovailnhilil , 
of assislanr.c: Urn n 1lm«; of thu r,rodu ·! · 
01· services being sold; the prior success 
of third-par'ly cntlli es in finding 
successfu l locat ions: th e f111l extent of 

"" See id. a! 16 (raporliug Jlial ur, Bl<li ttrn \ed 
800,0110 individua ls ware victims ufbusi1iass 
oppor l,111ily frau d d 11 r!ng the y~ar surveyed) . 

' 11 E,Jl., Pr<liud Fal$ct 11upe$ (2000) (ve.nding 
11,~uhfne artll ra t:~ di :play upportuuilrasJ; Pr~jo~L 
fli• PJI f11011 (i\>05) lv1,111ling, m d1ln11 
"1'Jl(\l·llmili11~I; l'niju,:t n11,cucl 01111m111 11 lly (lOU2) 
[\•rnullng 1nod1 11 11 01111 1111:k di sp lll)• n11porlt1111L1es);
Projr.1;1 8 iY.•i ll l011 $ (1 9\J\J); Uporalinn Maney Pit 
( WOlll (rm:k d l.1pl•y opportunities) ; l'rojact VBnd 
Up Rrok (H)OR) (vendl rig n1o ,:hi ne ri pport 1111 ti, .); 
Pro jt/Cl Tr"d,1 Nume t:mn H(Hl97J (rock displ:ty 
opponunili • J: OperaTic•n Mi~soJ 110,t1u1~ ( lfl9ll) : 
l'mjo ,·t 'r•1l11$w11ep (Hill~) (v n1lin~ 11rnd1i11 and 
rar.k \lispl"Y oppor11mi1les): sea 11/sn .<upra note 55. 

' " See Consumttr Sen\i11ol NH!wurk Oalalmok 
!Murch 2011) ut p, ?6, nvuilnblr. a! /,t lp://ft,: ,guvl 
sei ,11nellrnpo11s/,,enunel-u11r,ual-mµu1·18/sa11tim1/
r:y:J11111.,nl/ (repm liug Ihut in 2010, u1•11 r J2,oon 
1111111r,lnl111• wore nlud ugu n.~t fra nr.hi~n•, b11.1hwss 
oppnrlunitles, and work•m-homa •~l1emcs), 

1 •J 1\,1ar.l or pror.lii:e is dti<:cp1i ve ,inclor Sur.lion 
ri(a) ifil involve~ fl mnl~riol rttpres1:nte1in11 or 
omission tha1 is likely to mislead c:ons1 11,wr~ , 11Cl i11g 
ro11Au 11Hbly undeL' lh <:lrm1111stan1 :u~. !O their 
dotrinrent. See FTCl'oliay Slatemsnl on Oe,:upllon. 
(JJlll(,ndr,(/ lo Cliffrlaln /\.9GOr/llllr~. In c:.. 103 F.'l'.C. 
I 10, 174 ( 1\184). AII xr;t ur prni:111111 is 11nfair under 
::ie~llurt 5 H, {1 ) U r:ij 11.so~ or i61Jkt• ly lo caust> 
s11b ' la 11 LJa] i11j 11,·y lo r.0 11 ~""'"'~: (2) lhu ham, lo 
corummBl'S is 1101 ouTwoiglrnrl by any i:ouuteI veiling 
honofils; uml (3) tbo bani, is nol tunsunably 
ovo id 11ble by r.nns umers, See /l'l'C l'ull y Stalemvnl 
nn \Jnfoi rn n.~s. npp,mrled lo In m lnlemutio11ul 
Il m•111.•,;t,:1', 1114 l'.T.C. 94Sl , 11Jli2 (1 HA4J. SeR Ifi 
lJ.S.C, 41i (nJ. 

11 ' ,';(JI] 511/liYl rrnl o II~. 

http:e~perienr.od
www.flc,govlupnl199Bf0.'1!11,1yli11P
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the investment cosls; and refond 
policies, ns The numerous b11siness 
opportun ity c:omplainls (bat consumers 
submit to the Commission each year 
Gan istenlly reference these sanrn 
concerns. The disclosure requirements 
under Lhe final Rulti address each of 
Lhese deceptive or unfair practice.. 

1, Earnings Claims 

In the Commission's tlXperienc� , 
earnings claims are h ighly material lo 
consumers in making their investment 
decisicrns and typica lly tu·c the: single 
most decisive factor in such decisions. 
EHrnings claims lie at thH heart of 
business opporlunily fraud , nnd are 
Lypica!ly tbe enticement Ihat pers1rndcs 
couswnet·s Lo invest their money, In Lhe 
overwhelmi11g majority of the 
Commis~irm's more thnn 245 cases 
fljpi11sl business oppurtunily sellul's, the 
busin ss cipportunity s .llor has lurnd 
unsuspecting consumers through Folse 
or deceptive earnings roprnsontulions. 
Tl1eso claims hove taken ll.ie fonnof 
purported historical earnings statistics 
(e.g .• "Our operators h 1vo earm d 
$100.000 a m1r"), as wr.11 as wild and 
unsupported earni ngs projections [e.g., 
"You will earn $100,000 in your first 
_yeflr''). Promoters ol'-work-al-bomc 
opportunities frequently dupe 
consumers w ith false earnings claims. 
Fol' example, in one recent envelope
stuffing case r ught und r. Ii n 5 of 
the FTC Act, th d · f ndants pr tnised 
purclu1sers weekly earnings r 11giug 
from $ '1,200 to $4,400.l1 6 In, nci thm 
case targeting Spanish-speaking 
consumer.,, th.e defendants pl'omised 
thal purchasers coulcl earn. 1,400 per 
week stuffing envelopes from hom e.117 

Often earnings claims are express, but 
may be implied. Sell ers olhin convey 
these false and unsubslunliatod earnings 
claims orally, although i t is nol unusual 
/'OJ' s11<:h daims lo be in wJ'il ing. Nor is 
H unusual for lhese false earnings 
claims Lo cnn lradi et inconspicuous 
disclaimers the seller has hidden in 
cont.rants or nl.her printed materials. Al 
any ralc, folse or unsubslant inted 
earnings daims are inhercnll likely lo 
mislead consumers. Certain ly, no aspect 
of lhe saln. transaction is more material 
tfom l'ho level of eal'nings a purc:l111scr 
can reasonably expecl. Moreover, 
pr<>SJJ c:tivu purch asers reasttrl(lb]y 
int rpret arnlngs claims al fa c value. 
Thus. false 01· unsubslanlia.Led earnings 

1 1·• S11v .,upra 0,1111 fHl. 
"" l''J'C v, Clobc,I U.S. Tlw;owrH . No, t0-CV

Wi7 (RNC) (D . Cu nn . 2010) . 
', ., l''J'C v. Zr,i/o Cmz, No. a:ll!H1v-01U77-IP 

ro.P,R. iuosJ. 

claims arc deceptive end UJ)lawf'ul 
under Section 5 of the F'l'C Act,118 

Under the Ot'iginal Francl1i.~0 Rule 
and the interim Business Opportunity 
Ruic, the Commission sought lo ensure 
the a cura<..-y and reliability of eArnin.gs 
claims , boLh wl'illen and oral, express or 
impli~d . hy prohihiling s llur rrnm 
m ,kiug an earning daim. unlo s tho 
'i!l1 r pi,ssesse<.l a r tist ooble basis for 
lh claim, Along wilh Wl'itl n 
subs111ntialion for the claim. at the time 
the claim was made. Se11crs were also 
requited lo provide prospective 
pur has •r with a separole earnings 
!aim statement that set forlh 1h , !aim 

and the substantiation for that claim. 
Thll [iual Rule conlinues to address fals 
11ml d ptivu uorn iugs c:laim · hy 
rcr1uirin, lmi:imiss oppo,·tunil ~eller· lo 
dis .lf)s�i wh •1h r lhD mnk un unrnings 
claim. Sollers who mllke earnings claims 
must attach I() Lhe required disclosurn 
docurn enl an curnings claim stutcmenl 
S lling f l'lh the C rni11gs claim. lh 
numb rand S•re •n lagt: purc.:ha urs 
wh tchieve lho rupn1senletl level of 
t;irnings, Iha date rungo during which 
1fu: l'C'![ll'CScnled oar, lngs w re a hi •ved. 
111iu oll1or information, Th s di. clo urn 
1·eq11 ,. •m ills are designed I help 
on urno identify ond cvoJu l an 

earn iu • laim. if one is mad , or to 
arou ·o \I pi ion if ao OO!'llings clai m is 
made orelly but is disclaimed in 
writ ing. The final l(ul e . in§ 437 .6(d), 
also prohibits misrepn:senti ng ''tho 
amount of sales, or gross or nel income 
or profits a prospe1;li purchas r ,nay 
earn, or that prior plll'chosers h v 
earned." 

2. ReferenC0s 

The use of paid references or "shi lls" 
is a 1.: 111m n pro lice in the sale or 
fraudulc ul bu ·in opportunities. In 
many of the 0U1nil ssio1l's ca s against 
fraudulenl bustnes opp1>rlunity sellers, 
lh e defendants had offered lo provide 
pro p •c;liv p11rch I rs ~rith 
pm'p 1rkdly ind •pend l ef ren ·es, 
who iu r nlily w( re n thing morn than 
paid shill~- indi idu ls who w ro 
comp 11s.1tod b. Iii dP.l'wdanl lo ·lnim 
lhaf lit wero .~u ·ccssful opci·olon; or 
dr:fonclriuli;' business rmlures,1111 Tho 
businoss oprorlunlty sr.lfors, howevol', 
laad nol disclosed to prospective 

'•• Soo f'ITC Policy S1~10111u111 t111 CJ1,r.~plio!l. 
opp1wded to C/iffrla/a J\nxoi·iatn~. tn r:.. IUJ r .T.C. 
I IO. 174 (198H 

11 " li'.g.. FTC v. /\m /fr,1111·1 Dls/J'ih.,., hu:.. No, 04-
224~1-CJV-Marliroe:t. (S,D Jllu. 2004) ; I/ S. v. 
\la11gh11 , No. 01-2(1077-0I-KHV (D. Kurt 2001); 
l''/'C 1•. I fc,rt Mktg. entu1·. I.Iii.. Inc.. No. 98-222-
CIV-T-..3 I, (M,D . PIM, 10110); FTG'v. /rr i; r/111/.com, 
No. 118-2140 (C.D, Gal. 1!1!10): rTCv, IJIJl11ily 
M11/Umudl11, Inc.. No. Jti-6fi71-CJV-CmmJloz ( ,D, 
rrlH. l!l!l6): FTC v. 1\/J~tnw B11.•. l'onrn/t1mts c;1·c>,rp, 
rJ111,, No, H5- 063•1-CTV-Ryskam11 (S,D , Flu. 1995/, 

purchasers 1ha1lhe refer n · s wcro paid 
or otherwis r ,e ved a benefit for 
providing a favorable account of llie 

pp t t111ily. The use of ficlilious 
I' fer n sis an objectionable, but very 
effective means o[ misleading 
consumers about a highly material 
fact-whether other purchasers have 
actually achieved earnings as the seller 
1· ·r re 111 ·, and wh 'lh r 1110 
pu1 has rs' l'Oll p 1•i •u of 

p rating th bnsin S' ha· b n 
positive. When Lhe info!'matim1 a 
reference prcivides on those questions b 
fictitious, a prospcr.tive purr:haser has 
no way of knowing ti o nforma ti n is 
falso and unreliable. Thu , the u· or 
fictHious references- hills-is a 
dtlc plive pl'acLice.12 0 

Tlic Original rranr.hise Rule and th e 
interim Business Opporlunily Rule 
sough! to remedy tJ1is deceptive praclice 
by requiring business opportunity 
sell rs to provide pl'Ospeclive 
purchasers with ll1e namtJs and contact 
informatiou for at leas I 10 current 
purcha rs oJ the oppo,·tunily. 'l'h flual 
Rule ·onlinues to 1· 111 dy this docoptive 
prnctir.e by requiring.a business 
opp rtunily seller lo disclose a lisl of all 
prior pur hru1ers of tbe busines~ 
opportunity during the previous three 
years. The disclosure of prior 
purchasers is instrumental in p1·even ting 
fraud because it eoablcs prospective 
pun.:has rs lo indrtp ncl nlly v rily the 
seller's .luims. Thelin rl Rut, ,, a lso, in 
§ 43 7.6fq), prohibits misrepresen1 ing 
that any person bas purchased, 
busi11ess opportunity, or tha t any person 
ca n provide an indcpendenl assessmcnl 
of the offering, when sueh is nol 1!1 
case, 

3. Refund PoliciAs 

Fl'Hudulent busimiss opportunity 
sellt1rs ofleo offer prospoctivo 
purchasers Lho l'ight t cnn I 01' I ·eek 
a wl,ole or partiul refu11d , bu! wh •11 a 
pL1r1:haser seeks to cancel, he finds there 
are hidden limitations or c:ondilions on 
th e refun<l policy. More oflcm, tbo seller 
simply ignoi•es tl10 purchaser's request. 
Thus, rnfund offers are frequenlly just 
illusory, 1rnri misleading, Cancellatirin 
or i·cfond offers are material lo 
prr>spectivo purchasees because thHy 
purport lo reflect the potential ri, k of 
the propo ed trflnsaction, 11nd may 
emote the impression tlial th, business 
opportunity offr.r is ei1hor risk frrm 01· a 
low financial risk. Purchasers 
reasonably interpret a refund poli cy to 
bP.. in fact. as slated. Thus, l'Clprosenting 

""l>fle FTC Policy Stutemi,nt m1 ll~"")Jtlon, 
oppanded to Cliffdn/a 11~.mdote. , 111 ,1. , 103 F,T.C. 
1lll. 174. (1 flU•l), , 

http:pl'acLice.12
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an illusory refund policy is deceptive 
under Sr.clion 5 of the FTC AcL 

Mmeover, the failure lo honor refund 
promises is an unfair praclice in 
vioh1lion of Ser.lion s(o) of t,he FTC 
Ar.t.121 TLoftP.o resulLsin ubstanlial 
i11jw•y t l usim: opp 1-tunily 
ptm:lms rs thl\l lh , ·111111 t roa ono.bly 
avoi<1. lz:t Moruov r. U1e r r;ord dev itl 
of any evidence sugge ling that this 
harm is oulwoighorl hy any 
counlerv11iling hcm1fits. 

To remedy this practice , under the 
Original Frarn.:hise Rufo and the interim 
Business Opportunity Rule , it was a 
violalioo for a seller to Iai) lo refund fl 
purchaser's fu111ls, ii;i certain insla nr.es. 
The fim.11 Rul nLioues lo address this 
pra Lice. Under §4' 7,3(11)(4) oftlrn final 
Rul , a seller i n l r •quired lo have a 
refund or cancellation policy. The 
sel ler. however, is niquired lo dfaclose 
whether ii has ejlher a refund or 
r.ancellation policy, and if so, the seller 
must disc:lose, in an attachment to the 
disclosure document, the material !Arms 
of the policy. Moreover, § 437.6(k) 
prohibits a11y mi repr s1.ntaticm ofa 
sell er's refu nd or cano •llalion policies , 
and §437.6(1) prohibils failure lo 
prnv i(:!c a refund or c.uu:o llnlion when 
Lhe p1m:haser has Sfltisfl~ d lh1 terms 
and conditions discloseu. 

4. Laga l Actions 

The Commission's law enl'orcemenl 
xr riun c:c amply demonstrates that 

frn u lulent business opportunity sellers 
often operate Lhrough rnull iple rclaterl 
affiliates. or use, sequentially or 
simullaneously, a val'i -ty of corpon1to 
identities in order lo obscure their 
negative re:putalio11 01· lo ovoid 111 ·:rting 
consumers of th pol oti11l or fraud. 
Th [s subterfuge is designed lo mislead. 
and actually does mislead prospectivP. 
busi ness oppurttmi ty purchasers about 11 

crucially material fact: '!'lie reliability 
and trnstworlhiness of lhe seller with 
whom Uie consumer is lra.usact:ing. II is 
not unrr.asorn1b le [or a consumer to 
believe tl1al a seller is as represented; 
tlrn consumer is nol obliged lo suspect 
an Hppuren(ly legitimate sell •r has a 
hislor 1 or fraud hidden hehind multip le 
tlefum;l or impossible lo trace corporate 
enlilies. Thus, it is a deceptive practice 
and a violation of Sec tion 5 for a seller 
lo obfuscate past activities lhal would 

"' An •el (Jr prncliuo ls 11nfal1 if it ..,,., ,, ~as ttr is 
likely lo w 11se substantial i11j11ry I,;, ro ,, $1111,ers 
which i~ nut reasonably avuicl - \.ifo hy i;on.•iuncrs 
11,emsa lv11s untl nol 0111w lgtwd b)• uo mlal'v~iling 
\,~ne.filN lo t.on.sumeTS or lo ~mnpet ltiun," 15 u.s.c_ 
~[11). 

'""' Se11, tt.(J.. £11 n, Orkin 8 1m·111i11ntf11g Co_, J llB 
F.T.C. 268 (191!1.l). Mf'd. Orkin lixtm-mfrr111i11g Co v. 
FTC:. 8411 F.Zd 13fi4 (-i I Cir. tllRll), 

alert a prospective purchaser of a 
likelihood of frauc'I . ' i3 

One of the key indicia of a seller's 
reliabili ty and trustworth iness is 
whether there have been law 
en forcemenl aclions or lawswts for 
fraud and similar infractions targeting 
that seller. Accordingly, under the 
Original Fra.r1d1ise Ru.le and the inlerim 
D11siness Opportunity Rule, lhe 
Commiss ion required sollers lo disclose 
certa in Jegul actions in which they or 
their principals have been involved. 
Similarly. the unal Ru.le requires a 
business opportunity seller lo disclose 
any legal actions Lhal Lhe seller, ils 
affi liates, and certain key personnel 
hnve t.i een involved in during ,lhe 
p1•twi us Len years involving 
mi presentation, rrnud. securities law 
violations, or unfafr or deceptive 
pracli •s, includiflU viol11lio11s o[ any 
FTC Rut .. Knowledge o such legal 
actions against Urn seller and ollter key 
p r ·ons associated with U1e sd ler is 
m•1t ' ri11I to a prospective purcl Hlstir's 
dr.r.:is ion to go forward with 1he 
lransaction. 

Thosa ilisclosure requirements are 
tai lored to address common der.eplive-
01· unfoir practit;es in the sale or 
bu iness opportunit ies, as tlemonslrated 
by the Commission's extensive law 
enforcement experience with business 
opportunity lrnud . Tn addition lo these 
disdosurns, llrn final Rule requ ires 
s~:ll ers lo disclose certnin identifying 
informal ion about themselves and 
Rxpressly prohibits fl vflriety of nla terial 
rn.isreprnsen tations and omis ions that 
the Commission's e-xpmfonce 
dem.onslrfl tfls to be mo:il. commonly 
assodatcd wi th deceptive and unfair 
practices in the sale of h11siness 
opportunities. 

C. The F.conomlc Effecl of Lhe Rule 

Al evel'y stage of the Rule amendment 
pruc · ding. the Co111111i ssion stili cited 
com1 t:n t on the ut;onnmic impOcl of the 
Rule, as well as the cosls and benefits 
of cnc:h proposed Rule amendment. To 
issuing Lhe final Ru.le, the Commission 
has arefully c:onsidered the comments 
1·cceiv1Jd and the costs and banefils of 
each amendment As discussed 
througnout Ibis SBP. Lh e final 1-{ule's 
disclosure requirements anrt specific 
prohibitions will provide a suhs11mtial 
benefit lo consumers weighing thA ri sks 
of investing the ir money in spc •ific: 
business opportuni ty offers. ln 
particulur, the mandaled disclosures 
will help consumers evaluate the 
earnings claims made by a seller, 

1 J J Seo fi"'PC: Polir.y Statement on Oi.:r.cµtiou. 
appe11ded In Clijfdolt1 /\.m,cintt:s, fur. ., JOJ F. ·.c. 
110, 17<! (1\lll4), 

investigate the litigation history of t·he 
seller, identify the seller's refund or 
cancellation policy, and check on the 
expert nu.is of other purclu~ ors. By 
prov iding r.onsumers with access to this 
information before money changes 
hands, the final Rule will stLbslan tially 
reduce economic harm cai1sed by 
misleading sales prncli es. 

The .om111iss ion has allmnpled to 
reduco sellers' c:ompliance costs 
wheraver possible. In genernl. 
r.ompliam:e with the fina l Rula's 
disclosul'e tequirements is signlfir:antly 
less burdensome than with the Original 
Pranchlse Rule or the interim Business 
Opp lw1ily Rulo. Most n 1, ly, the 
fin 1 Ro i - s lr mulines them r - Llrnn 20 
s parate calegor!es of rlisdosures 
required by Lhe in terim Business 
Opportunity Rule lo just five. The final 
Rul e also employs specific: prohibitions 
in p laco or affirmntiv!l rlisclosmes 
wh 'ro ur possibl in 1n nllo111pl lo 
r 11·thnl' ,·et.Ju :e 1111 li11n · _ _ts. 

A variety of thor amonclm 11 ls have 
been made in an attempt lo rndur:e 
complian c costs for business 

pportunily s II rs. For examp le, in th 
R R, Lh o Commission P. li 111i11nlod tlrn 
requiremenl Lhat sellers disclose tile 
litigation histories or their sales 
personne!, recognizing that such 
disclosurn would place a burden on 
busintJsrs opportunity sellOl's tlrnt would 
not be outweighed by coun tervailing 
benefits lo prospective purchas t:: rs .124 

The final Rule also does not requirn 
sellers with prior legal actions against 
!hem Lo detail the nalure al' the legal 
action, but ratlier, permits selle1's Lo 
provide a briP.f 100-word doscriptioa ol 
the case if they so choose. Also, in an 
a tl empf to red uce compliance cos ts , !he 
final Rule perrnils sellers to comply 
with the can ellation or refund 
dis losurc requirement by ottnching to 
the disclosul'e document a copy of a pro
existing document-such as a com r any 
brochure-that delails Uie seller's 
c:a11cellation ot· re[und policy. The final 
Rule also provides sellers with a less 
burdensome means of com plying with 
the reference disclosure rcquirflmcmt: In 
lieu of a lis t of lho 10 prior purchasers 
nearest Lhe prospP.cl. -a 1,eller may 
provide a prospect wilh 0. natioual ]ist 
of a ll purchaseri;. For example, a Sl.lller 
making disclosures on line could simply 
maintain on cl .ctronic list of pur ·hasers 
thal it updates pt1riodically. This would 
enable the, s~ ller to avoirl having to 
tailor tho disr.Josure lo each prospective 

•~-• 73 l'R al l(IJ2 . Tl, e Gommission's d .i.,ion 111 

n~rrow lhc Rulo so l!u,t Ml.Mr, would no11 he 
trnrd~11 e.d with 11nw,,1k,1hle. dist:lo:illre rcquira111~n1s 
wQs si milarly ~rompt,•d hy ~u,n:ern thut any 
pmentiol u<:-u<:-fil. w,)Hld be 1mtweighed hy 
~omp li,m<; (;O~!s. fr/ nl 11>119-21. 

http:prospP.cl
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purchaser, thereby further reducing 
comp liance costs. 

D. The Effect of /h e Rule on State and 
Local Laws 

Section 437,9(b) of tlrn final Rule 
provides that the Commission docs nul 
in lend Lo prcicmpl stale or lot:al busi ness 
opportunity laws , except Lo the extent 
lltal th ey r.onflic l wi th tht: Rule. A law 
does not cootlict with tbe Rule if it 
affords prospective purchasers equal or 
grcaler prolcclion. suc:h as a 
requirement for rngistnHion of 
ni.~r.losur documenLs or more extensive 
uisclosures . 

Although stale laws offering equal 01· 

great.er protections are not preempted, 
§4:l7.6(c) o( lhe finaJ Rul e. which 
addr sses extraneous mate.rials , 
proMllits ellers froro ~ roviding 
discl n~ures rcqu irP,d under ~tale law in 
lh(1 same document with Lhe disclosures 
required u11<l.er the final Rule . Onu of 
the nrnin goals ofrevising and tailudng 
the discl os ure r quiremenl. for business 
opporlunity sellers is lo irnpli fy ond 
~treamline the disclosures into a single
page document. The Commis i n hn 
delctmlarid, th erefore, that allowing 
businesr. opportunity sellers t 1 mix 
f deral and state disclosw-es into 011e 
document would be a means for sell ers 
t l present lt:ngthy and confusing 
informarioo to prospective purchasers, 
aud would be conLI·ai·y Lo the 
Commission's goal of requiring sellers lo 
prnvide a simple , deal', and concise. 
disclosure document. 12 '1 

lli. Section-by-Ser.lion Analysis of Part 
437 

The final Rule is divided inlo Len. 
sections. Section 437 .1 defines 19 key 
terms employed in 111 0 Rule's texl. 
Section 43 7.2 es tablish As ~ho business 
opportunily s 1ller's obligation to furnish 
pl'Ospe ·tive rrnrd1asers with malerial 
wformalion in the form of -a written 
basic disclosure docunrnot. Section 
4:17,3 specil'ies the content and form of 
Lhe di sclos ure docum ent. Sect ion 437.4 
se ls forth Lhe requirements that business 
� pport unily sellers must follow if they 
olec l to make represenlalions rega rding 
ea rnings. Section 437.5 addrnsses sales 
cond ucted in Spanish or other 
language· besides English, a nd the 
disclosu rn requirements fur Lhose sales. 
Section 437 ,6 prohi!.Jits a number of 
specific deceptive claims and other 
deceplive praclicos in conne tion wiLh 
business opportunity sa les, Rcli on 
437.7 sels forth the Rule's recordkeeping 
provisions. Section 437,8 1r>ssly 
t!Xempts from the Rul th usine s 
arrangements that aro r. vcrcd by th e 

1 '7~ FR m \ ,120. 

Amended Franchise Rul e. Finnlly, two 
administrati ve sei;lions-431.Y anti 
437.10-address other laws , rules, and 
order , aud severability. The seclions 
that follow discuss eor.h of Lhose mle 
provisions in turn. 

A. ·eclion 437.1 : Definitions 
The fina l Rul e begins with a list of 

definon IFmns in alphabetir.al order. In 
severa l instan es, the final Rule's 
definitions closely track those contained 
in the in1erim Busincs. Opportuni ty 
l{ule or the Commissiou's 
interpretations of the Original Fr;inchise 
Ru1e.1-20 These include LLe definitions 
(or thfl terms " at:lion, " "affil iate ," 
"disc:lose or stale," "earnings claim," 
"pen: 11 ," a11d "wl'il1011 orin writing." 
1n addition , tho Dn I I<ul incl ud 
definitions for thn lnrms "business 
opportunity." " cl sign I d pers n." 
" ox<:lu. iv I ni t ," "s ll f-lral Ill <lia.'' 
"new businoss,'' "prior business," 
"providing lo !!lions, outle ts, a .counts, 
or custorne1·s," " purchaser," 
" qua,•I rly,"" ., Ulf ·,d r ! ,nt," and 
"sell r." ach f which wos pr posed in 
the TPBOR and, in certai n 
drcumstan es, modifie tl in the RPBOR 
and the proposed Final Rul e attachttd lo 
tJrn Staff Rep orl. fi'ina lly , the fin11l Rul e 
includes two new definitions lha.t were 
recomm e nded in the Sta!TReporl: (1) 
"Material " ,ind (2) "signatum or 
sign d." 127 F.,i ch definition , including 
lit re ord support for th . def'l11i lion ontl 
the Commission 's analysis, is addressed 
bclnw. 

1. Section 437.1(a): Action 

The term "aclion" appears in 
43 7.3(a)f3), which roquin,s business 

opportunity sellers lo disclose material 
information nboul the business 
opp r111nil :;ellP.r' litignlion hislnry.1211 

pt~cifi eull , § 4:37.3(n)(:i) or tho final 
Ruler .quire: the di;, .loslll'e n n'l11teri a l 
information oboul certa in civ il or 
crimina l act ions wi lhin the previous ten 
yco rs inv I in• th bmdness 
opp rluntry · lhir, its Jinmtors, and 

•r1.iin k ,v crnp li ylins,1 2 • os wdl as its 

'~"Soll 16 CFR '1~7. 1; (•inal lnlarprnliv~Guides 
("lnterpro1 lvn Uuf dus") accompanyh1 g lhe Oi iginal 
Fl"dnuhh:c Ru l~. 44 l'R 4n96{i (Aug. 24, Hl71J). 

' " At thi, ~a1u11 Hmr., !he fi11&l Rule eli,11i11~1as 
1\ inu of the interim Business Opporl1111H Rufe'• 
terms and !heir 1lefinilions. which arr 11 11 tnnge, 
n r.essury: "pro~11eclive l,usi!IP.KS 01'port11P1it y 
purchasur." "b11~in ss day," "timu for 111uk.irtg or 
Jisdosuros," '' lhu,tional h111;i 11 •ss c>ppcirtunily." 
"bu,;ness opp rlunity brokor." "sale of u ln1. in ass 
up porh111ity," "co,1pm•a1ive nssm,ittlion," " fi~t:n l 
yenr." and "p lT!IOn!ll meeting." 

1'•S~11tion 437,J (a)(J) rcquirH• rl isc;tu ·urn of " any 
civil or <:rim inal o•:lion for misi 111mo;cmtatl<m. tram!. 
securi ties lnw violnli,;ms, or nnfolr ur dv~cplivo 
practices, i 11d11ding "iolalio11s of ,u,y fTC Kntn:' 

'"''Tl10 final Ruf covur;; ",111y SA ias m nogors . or 
wiy indlvicltml wl,u oucmpins a 11osltion nr 11 nrr111•111• 

affi liates or prior businesses, 
lnformation about Ii ligation bislmy 
based on 11ll egalions of 
misrepresenlalion, fraud. securilies law 
violations. or unfair or deceptive 
praclices is highly material lo assessing 
irtveslmenl risk. Discovering thal a 
seller has a bislory ol'violating laws and 
regul11Lions is ptwhaps the bes l 
i,nclicalio11 that a parti ·ular business 
opportunity is a high •rl k investment. 

The daflnitior1 of" Uon" ls inlcnded 
to make clear that disclosuros invol ving 
prior liligation include not only civil 
actions brought before a court bul !!lso 
molters be fore arbilra tors. 130 ll also is 
intended lo make clear thal 1111 "action'' 
includes al l government er.Lions , 
including criminal matters and act ions 
brought to c11 force FTC Rulos, as well as 
a dministrative law enforcement actions, 
such as cease and desist orders or 
ossurances of vol unlary compliance. 131 

During Lhe Business Oppo1·tunity 
workshop , a panelist rnpresonting I.he 
DOJ suggested that bankruptcy is 
another type of legal action lhot should 
be disclosed to polenlial purchasers 
because a b!Ulkruptcy filing r.ould be a 
red flag warning ol' poterrtial risk 
associatctl with a business 
opportunity. ' ~~ A panelist from the 
Maryland Attorney General's Office 
disagreed, orguiog that this ad d ilional 
disclosure would not b ncfit potential 
busine opportunity purchasers 
because, in his experienee, J:raud\Jlent 
business opportunities do not typiGally 
file for bankruptcy protcction.13:i 

lnslcad, in tlJAt panulist's experience , 
fraudulent business opportuni ty 
pl'omo ters shutler their premises and 
reopen 11s an entire ly new [raudulcnl 
e nlity, An th 'f panelist posi fed 1hat 
tlisclo ·ure of tb.e exi tence of a 
bankruptc:y !.Jy the busiTlcS oppcrrluni! 
or it s key pt:lcsooncl was not lik ly to 
identify frauthtlent or problematic: 
business opportunities tha t would 1wt 
a lreody he identified through thtt 
existing proposed categories oflegal 
actions.134 

Tl e Commission has detetmined not 
to incl ude bankruptcy a~ a type of legal 
action that a business opportunity seller 
rnust disclose. The Commission's law 
enforcement expP.r ience ind ir.alr:s that 
when targetecl by law enforcement, 

~ l\11 11:ti ,111 ~iu1il11r tu"" orn1 :er, ,t;,,,.,tor. or ,rnlos 
m,11,agur u£ lhP, ~ullar." ,w §4~7.~(a)(3J(iJ(t:). 

1•10 71 f•'R ol I~!Iii 1. 

"' td. 
uo Josl. June 09 Tr nl n, A sucond pannlisl 

(Taylor. June mJ Tr ul 'i5). ancl u connnont~r 
(Rioo · •Work~hnp 1:0111munt) agrood th t uxl.< lijttelo 
11f a hunk.rnptcy n11gh l lie rolevanl ton pnluutixl 
µ11r11ha~i,1. 

1Ja Cn11\1>l10, j1111n ()9 Tr al 37. 
'"' Mai:f.m1d, )1um 0 )Tr ul 31. 
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rathar lh,m file for bankruptcy, 
froudu! nt businflss opportunity sell rs 
lend to vanish arid then simply reopen 
under new company names. 130 Thus, 
t11cre is little meaningful conelalion 
hfltWel1n filing for bankruptcy anc.l 
promoting a frautlulenl b11siness 
opportunity. Yet, many legitimale 
businesses have been forced by 
cir'cumslirnces lo seek the pl'otoction of 
h,mkruplr:y courts. Tharnfo.re, 
b1mkruplcy filing woulrl nol seem to b 
a reliable rnarker fm polenlial frauc.l, and 
would m L likul_vl1elp business 
opporlunily purchaser' avoid being 
defrauded. Thereforo, the lln.al Rule's 
definition of action dnes not contain 
reference to b nkl'upt ,13s 

Finally, the SL, rr R p L'l noted that 
·ome state administrntive proceedings 
result in parties entering into assurances 
of voluntAry compliance, while other 
states refer Lo such orders as assurances 
of disconlinuaacc.. The staff 
recomrneudcd, lhc.rofore. adding 
"assurance of dist.ontinuonr.e• · to the 
categori •s of legal ac tions onumeratcd in 
the prop sed definition. The 
Commi ssi m agrees with th e staff's 
l'et:ornmcnrl::ll'ion and Lite final Rule 's 
definition of ''ac lion" now includes IJial 
phrase. Accordingly,~ 437.l(aJ of tho 
fim1\ R1il e d ,J'inos "aclion" as follows: 
" A criminal informal ion, indir.tmenl, 01· 

proceeding; a civil complaint, cross 
claim , counterclaim, or third party 
complnint in a judi ial nclion or 
proceedi ng; arbitration: or-any 
governm e11tal administraLive 
proceeding, including, but not limited 
to, an nclion Lo obtain or issue a ccmse 
11nri dm,ist order, an assurance of 
voluntary compliance, and an ar; urnnr.o 
of di continuance,'' 

The definition of " ac:lion," as 
recommendod in thn Slaff Report, 
received no comment , and the final Ruk: 
adopts this definition or "action" as 
recommended. 

2. Section 437.1(h): Affiliate 

The term "nffiliate" appears in several 
so Lions of the fu1al Rule, most notably 
in§ 43 7.3(a) (3) , which mquiros n 
business nppmlunity sell,.w to disclose 
nol only liligal ion in wh ich the seller 
was 11amed 11 a parly, lrnt ony litigation 
naming any of the seller's "affilia1es" or 
priorbusiuesses. S0ction 437,1(6) of th H 

105 S118, ,:,&,, FTC v. Nnt '/ VRnrlin~ Consul/uni:.. 
Inc., t:V-S- 05-0Ll!O-RCJ-JJ,\I. (D. Nrrv. ZllU5); i-f'C 
v. US/\ flavemgvs. Tm;,, CV-fl fl- f>1 oe2 {S.l). fll•. 
200~1; f"1'C v. /\ // .•tote 811.,. Distl'ib11tion Ctl'., /nr,., 
CV-oo- 10335AIIM (C.D, Cal 20/J1 ): FTC v. 
O'Ro11rkR, l'\o , 93-6511-C:iv-Cnnza laz IS,D, 1•1a, 
19\13); r'1'<7v. fr11, Duv, , /nc., 1969 U.S. Dist. l.l(XIS 
6502 (1-:.ll. t.a. Junt, 7, l989J. 

, , ,, £1mllarly, lh o .scope of 4~7 .~(r:)(3)0) ha• 
ccmalnHd nndmngod and does nol roqulrn the 
rlisclosnro ofbnnkruplr.y filingR, 

Finni Rultc: defines the term "3ffil ialc" Lo 
mcnn: " An enlily r:oulrollud by, 
controlling, or under common con tro l 
w ith a husioess opportunity seller." 
This dofinilion also covers li ligntion 
involving a parent or subsidiary of the 
businass oppnrtunjly seller. 

The ddiui lion of "affiliate," as 
proposerl in 1he lNPR and RNPR, and 
re mmmmded in LheSlatTReport, 
received no comment, and the final Rulo 
adnpl·s this defi nil ion of "affiliate" as 
1'ecomrnandod. 

3. Section 437 .1 (c): Busi m:ss 
Opportunity 

The definit ion of "husiness 
opporlunity" rl l ineatoi, tho scope of lhc 
Rule's coverage. Und r.r lho final Rule, a 
''business oppo1·tunity" is a commercial 
arrnngernant th at possesses Lhree 
rcqttircrl olements. First, a selle1' must 
solici t a prospective purchaser to enter 
tnlo n naw husiness.1n Second, th e 
pmsper.live purr. baser of Ihe business 
opportunily musl make a "required 
payment." 1:rn And third , th e seller must 
represent Ihat the seller 01• one 01' mot'e 

designat ed pe1'sons will provide any of 
throe types ofhusiness ass istanc:o: (1) 
Providing locations for the pmr:haser's 
1Jse or operation of equipmenl, displays, 
vending machines, or similal' <lcvir:p.s; 
(2) pt·ovtding outlets, ac .oun ts, or 
c:uslomers to the prospec tive purchaser; 
or (3J buying bock any or all of the 
goods or services thal the pur chase1• 
makes, including providi ng payment for 
su .h ervice as, for ex, mple, stuffing 

nvelopes from the purchA er's horn . 
Because thi s section triggers the 

tri lures and requirements of the Ruic, 
Lhe definition of ''business 
opportunity," and in pal'Licula r, its 
specification of Lbe types of' ' 'business 
asslstance" that characterize a covered 
business, has generated substantial 
comment throughout this proceeding. 
AJtcr careful considerallon of the 
amassed record, the Commission has 
crafted the final Rul 's business 
opportunity definition to ensure that ii 
s broad enollgh to encompass many 

business opporlunilics that historically 
w~re not covered under the Original 
F,·anchiso Rule or the int rim 13usines 
Opportunity Ruic, but which have 
rout inely be ·n shown to h • a:.so1.'atecl 
with unfair or deceptive pra tir.os. 139 At 

'"' e.r.lion 4;17. l(j) lle11n s ' 'new hu~inesR" "s "• 
hrnH ne~s in whii:h Iha rrospo .livn J\11t!ll111ser i* uot 
r.urrcm l ly .~ngijged, ur ~ 11 11w hn Mtypr. 1,f 
hu.~m~!<s, 

""Sili, !H37.llp) (th1fining "rt<quirod pnymaul"] . 
" " A, diS1a1 -~11d s<1J1m in se,:li nll 1. , t11u 

delh1 il i(111 u f huSillt<aS uppoi·11111ity Ill) l 11s~r 
cs<d 11d e.s lr11nsu r.ti1l1H< falfing helm" o n,ir1i111 u111 
m1m,11ory P"ymnn t thn:shold n r 11 ,,e~ it f~q,1i ro 
1h01 the pmohmuir ofl h• oprnr11111itJ• sell llon,1*or 

the same lime, the definition of 
"business opporlunity'' hfls baen 
narr wly tailored to avoid inadvertenll_y 
sweeping in a t her busirw.ss 
arrangements, such as lrndilionaJ 
p11oduct distribution. This bas been 
accomplished primorily through 
narrowing lhe lypos ofh1.1 iness 
assistance tha.t will lrigger the Rule 's 
coverage from the five ca tegories 
original ly proposed in the TPBOR Lo lbe 
thru • 1:alogories rlescrilmd 11lJ11vc. 

:011s istent with the appro11d1 
proposed in the RPBOR, the final Rule 's 
de finition of business opporluni Ly 
P-liminatljs lwo typos of business 
ass ii:: tance that under tho [Pl30R would 
have triggered lhe Rule's ~lric lums and 
disclosure ollligations: (1) Trncking or 
paying, or pu rporting to Lra k or pay. 
·ommissinns nr nther compensation; 

and (2) providi ng othr.r advir.e or 
Ll'aining assisla nce. ' l'he sections bt,llow 
rlescri bc. tho evolulion of l1ie business 
opporlunily de l'inilion. including the 
n1 tionalt: for eliminating these typos of 
assistance from the definilion or 
business p rlunity. 

In the IP0 R, lhe proposed definition 
of "business oppottuniLy" was designr.d 
lo be broad enough lo cover the sale o( 
virtuall y any type ofbusinoss 
opporlunity, in luding two types in 
parti ·ular thal historkall y hnd fa llen 
nuL~id • the S(;ope O the Origina l 
Franchise Rule-work-al-home a nd 
pyramid marketi ng opporhrnilies. 1411 As 
e plained more fully in Lhe lNPR, the 
Commission's law enforcemcrnl 
:xperi ence and consumer complaints 

demon$IJ'ale that these two types of 
opporlunities arn suw·ces of prevalent 
and persislen l prnl.JJems,H1 whi h Jhe 
Commission has lrnditionally 
chnlh:ngtid un<loi· Section 5 of lhA FTC 
A ct,142 

ln 01:der to rench these lwo types of 
oppOt'lunil.ie~. lhc: !NPR proposed a 
broad <lefini Iion of "business 
opporLLrni ty" comprised of three 

sorvica., d.ireclly tu eud-usars allier l um Ilia 
business opporlnnily •~lier. Thcse cbuuges exr£m1I 
!ho s,;ope of coverage lo man)' business 
Cl(lpltrllrni tir,.s 11ml pruviously escaped cnvornge. 

1'1" 71 l' R ul 19059. 
1• 1 In 2010 , pyrnmld schomcs genernr•d 

npiiroximately 2,(Jlltl con,11111 kr ~umrlainls, whilR 
work,-111-honm s1bamt)ti ge,,~rlilecl over H, 000 
complnlnls, See Consumor Sanlinal N~l1v1,tk 
Da t<1h ok (Marcli 21111) nl 76, 79, avni/,,/,/., ut lutp .l! 
(/,: .gov/.,•R111ill~/!,-,,port•l~en!inQ/-a11n11(1}-1vpr111.•I 
•1m ti1w l-cy20 I0,pdf 

'"' Mauy of tlrnso , 11:humu~ fall 0 11l • itl t'- th umul\ 
ul' llio Origir,el Pram;ltl~u Rule ltel'.~UoO: (!) Tho 
p urchase p rici< "'"" less than $500, Iii•• m i1iimllllt 
puyrncnt m,'Cr.ssary to triuar covar·aga; (2l wqu irad 
payments war« primarily for invenlmy, which .!id 
nol coun t toward tho $500 monetary lu1uslrnltl; (3l 
I h ,scheme did not nffar location oe acco uul 
a"8i• lonc:o; or (4J lh scheme involven !be .,,Ju of 
pmducts lo thu b11si1wss upporluni(y SBllm 1·u1 h s1· 
rhan lo onrJ -11snrs. Sue 7\ I' ll al 1905:i. rnrnrn. 

http:oppOt'lunil.ie
http:busirw.ss
http:husiness.1n
http:Tharnfo.re
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elemenls: (1) A solicitation Lo en tf:r inlo 
a new business; (2) payment or 
consideration, directly or indirectly 
through a third party; and (3) the 
making of either au "earnings ch1im" 01· 

an offer Lo provide "business 
assistance." 141 The 1PBOR's defiuition 
of "business us~istanc ," included 
assistance tn Lhe form or "I racking or 
paying, 01· purporting to 1ra<.:k or pay, 
commissions or other compimsutiun 
based upon the pt11' hn Cl''s salr. of 
goods or ser i or r • uitinent of·olh<w 
persons to sell goods or services," 144 

The Commission noted that many 
pyramid schemes offer this type of 
assistance, purporli ng to compensate 
participrn ts not onl fol' lheil' own 
product i;ale,s but al l'or s I s mode lly 
their participants' downline re .ruits. 11 ~ 

Under th e IPBOR, "busines · assistance" 
also included providing other advice or 
training assislanco ,HH 

In response to 1he INPR, many 
r.u mmen1!:lrs argued Lhal the lPBOR 
woL1ld have unintenLionully swep l in 
numerous commercial arrangements 
where tl1ere is litt le or no evidenr.e t.h al 
fraud is occurring, 14 7 Several 
commenlers conlentled lhal the IPHOR 
would have regu lated u wide range of 
legitimate and tradilional produc:l 
tlislTibulion arrangements that. were not 
ussocia lCc!d with Urn types 01· fraud that 
business opportunity Jaws are tlesignecJ 
lo 1• m dy. F re , mpl . on nm men I ir 
suggested that th TPB R ,ould be rc:ul 
lo CCI r Jll'Odu t di ·ll'lbutionthro11gh 
1·ctai l torus irnpl bo .nu · llrn rdailer 
pny ~ r Inv ·ntory nnd Ihe 01on11lnr:111rer 
p rovides solm; lrnining lo it r tail 

counts.HR Th ommenter ugg 'Sled 
that ils business operations would meet 
the IPBOR's dcfmiticm ofbusiuess 
npportunily because: (1) The "poymenl" 
pmng of tht d finHion did not exempt 
voluntary plll' .ho ·t?S of iovenlory; and 
(2) providing retail sl ,Tl wi th soles 
training would have ,,Jlisfied the 
" business assis tan ce" prong of lhs 
clefinition. 140 OthG>r comm enters noted 
that even if a company provided no 
"business assistance," il easily could 
have fall en under Lhe "busin ess 
nppol'lunil ' 1 tl •linili on if Lhc omp;my 
m td !< m . 1•e pr •s n lotion obcJUI salfls or 
profits suffi.cienl lo constitute 1rn 
earni ng laim.•so 

O lher comm ,nters in response to Lhe 
INPR argued ihal the JPBOR wou ld have 

'""Sea 71 FR Hl 1~0117 . 

''" lrl. 
•• • Id. tll l 9\lfi3 & n.100, 
1'"' Ir/ I JOUB7 lll'IIOR § 437.l(C') (v)l , 
141 Se,: 73 FR ,11 11i113- 14. 
"'"Ti,11ber!,111d- lNl'R 11 1 i . 
' "'" Id. 
'"" ITJA-INl'I{ 11l 4; 1w1; al~o PMJ-lNPR I 1, 

been broad enough to cover other types 
or commercial arrangements, sudi as 
bona fide educa ti 0111.11 programs offered 
by coll g · ond uni orsillcs the l of 
ccr1oin boo'ks b pubHi.lwrn or bo k 
st.ores, and even lhe relationship 
be1ween nnwspapers and independent 
carriers who distribute th e newspapers 
to homes and businesses. t 5 1 

Recognizing the 1rninlend0d 
uverbreadth of tlw Rule lo sweep in 
th ese types of commerc;ial arrangements 
as well as Lhe unworkability of applying 
lhe Ru ic lo MLMs, tbe Commiss ion 
proposer! the RPBOR wilh a narroWeT 
definition of "business opporlunily." 
The RPDOR "business opportunity" 
deflnilion narrowed the Lype · of 
"busimiss nssistance" Ihat wou ld trigger 
Ruic covoragc hy deleting from the Rule 
IP.xl: (1) Trn ki.ng paym.enls or 
,ornrni.qsions and (2) providing other 
advice or training 11ssis tance. 1 5 2 Th(; 
RPBOR dtt!'inilion also eliminated th A 
"earnings claim' ' P-lement from tho 
tlefiniUon. 15'.1 But for lhis modification, 
.:iny business or commercial 
o.rrangem nl thal made an earnings 
clalm could have been a ·'business 
opporluulty," as defined by tho Rule. To 
avoid transforming cornmnn c:ommorcial 
l.J'ansoclions into "business 
opportuniUes,'' some commenters 
suggested narrowing the definition of 
"car'n ings claim." rn4 1n lhe RNPR. 
however, Lhe Commission determined 
that the bettor t1pprouch Lo address 
concerns al.>oul nvel'brnadth was to tailor· 
the subslanllve sr.ope of th Rule, in 
part. hy unllr1ki11g th e d flniti on nf 
"busincs.~ oppurtunity" froui lhc making 
of t1n earnings claim. 155 'T'he StaffRepurl 
recommendud t110t 1hc Commission 
adopt this modification in the £inal 
Rule. No comment~ received iu 
rusponse 1n the Staff Report addressed 
this r:hangu. 

In the RNPR, lhe Commission 
solit:itetl comment 'l!s Lo whether Lhe 
m1rrnwed Rule wtJulcl adequately reach 
lhe field ofbusin r.ss opportuni ty 
promoters who a1•e likely to engage in 
unfair t>r 1faceptivc practices , and 
corrvurscly, qu r.ried whether the newly• 
proposed na!'rowing ofthti definition, 
and, hence, Lhc scope ofthe RPBOR's 
coverage, wa~ suffkie11 1 \o exdude from 
the rule traditional distributor 

rn I Vcnahto-lNPR ul l~J: NA A-INPR ul 1- 3 
mi lu addilhu1, llw RPlloR darifiod that u 

"n,quired pnymrml" dcm~ 1101 indndo puym~nls for 
thu 111'1·11hasa of r1rnsun11hlu a11111 1111! ~ or 11vl!11IUl'y al 
h1111 ri 11,1,n prii:11s, 'l'h~ Oita! R11I~ inmrp11mr"~ lhl~ 
ulofi cut on. 

'" 73 fR ut It\ 124-
""1 lrl. 
lfi!li f,, , 

relat ionships 1irn th at had b0e11 
inadverlently swept inlo LhA 1PBOR. 15 7 

Th!l 11111jol'ily of commen ls in res ponse 
Lo lh !l RNPn focused on whelher th 
revisions lo tho proposed Rule would 
capturn MLMs. 158 The majority of 
commp,nlcrs applauded Lhe 
Commission's decision to nanow tlrn 
scope of lbe rule, while olhers 
e ·pr'! ssed ·oncern th11 I tho MLM 
i11du try would r:onli m11: II) lie subjec:t lo 
the RPBOR despite Lim more 11aJ'rowed 
definilion of "business opportunity." I-SH 

For example, some commenlers 
expressed concern Lhal the buy-back 
provision, sel forlb in § 437 .1 (c)(3l(iii), 
would sweep in MLM companies tJrnl 
offer lo buy back Iheir distr il.Jutors' 
unused invenlory.1 11 These commenlers 
suggested amending this prnvision to 
strike the word "provides" from 
§ 437.1 (c)(3)(iii), so that the defLnition of 
''business opport11nity" wou ld clearly 
nol encompass ri nceturn of unused 
materials or morc:handiso. rn1 

The Commission is nol pMsuadecl 
Lhal s11ch a change is necessary. In the 
RNPR, tho Commission made clear that 
§ 437.1(cl(3](iii) was inlcndod to cap ture 
work-al-home business opportunities in 
whic:h the sel \er provides lhe pul'chaser 
with some supplies and thfl purchaser 
r.onvorts those supplies into a product 

'"" Fc,r � KOl!ljlln. 11,i1111111rn lcrs to 11,111N11n 11 nlnrl 
1h01 tlmll'0OI{ \voultl r:11v11, "mon111... 111r11rs. 
•upp li ttrs ml nlh,,r trndillunnl r!istribiltion fi rm• 
th•! have mll~d on 1h11 boon Fillo whnlnsole pr'i<: <1 
oxcl usinn lo avoid r.ovorugo" undm· 1],e Ruic. 
Sllnnff ll H~holo·lNPI{ al 1-Z. I'ho Co.,111alic, Tnilot,·y 
11nrl Frngr~l'lCc Assodalinn posit, d lhol the lt'm Ill 
wm1ld 1.-ovur lho re lationship helwrrnn n 
mnnur•tlllnlr n111 l u11 indcpondonl r.nnlruclor wlu, 
Slllis the jltnd11i:I l!i hen uly ,mpply r.ompo ni ccs, 
salnns, and 11l111irs. f:Tl''A-INPI(; snH n/sn l,IIIJ&L.
INPR at 2 lni,li11i; Iha t the Jl'BDR r.0 11 ,ld cuvur 1111, 
relationship h~l WRtlll a mom, fnr.11 irar anct a rnginn:11 
dislrlbutor of prncluc:IR) , 

i,7 73 ['ll " ' 16 133. 
1'H OSA-RNPR. 111 addlll~n. lhH r.om 111issi1t11 

roo:f'ived morn th~" 40 cCJm monls from vorlc111., 
MLMH 1h,11 uxprossed 81.lpport nnd ,.nnc:urren~~ w,11, 
OSA's c:01n rn~11ls. Sr:R, e.g., Uig l11tr•RNPR: lal'ro 
Gosm11tlci-RNl'R: Lia Sophio -RNl'R; Longnbor11u r• 
RNPR; Ptl t1 11~.ss Hn11so•RNl'R: Shaklno-RNl'R. Snme 
~m11m,u'IIOt~ axpr~s.,etl d!snppoinlnwnl ihol lh o 
C:nmrnl~slon J:lroposnd In oxr.hu.lo MLM, frnm 
coverage hy the Rul11. s~c, P.,g,, CAI-HNl'R: Dnrand
RNPR; PSA-RNPR; Ai rd-kNPR {Robnll alJ; 
Parrinston-RNPR. As previously noted, \he 
Conun!ssio11 deciclcd to na rrow 1Jm scope or tJ,a 
Rulo to avoid broadly sweeping in MLMs. 

1 '" See, n.g , DSA-RNPR; Avon,RNPR; Bales
RNPR; IDA-RNPR; MMS-RNPR; Mary 1<ay-RNPR1 
Melaloni;a-RNPR: Pri111udi;a-RNP!(; Pra-Paid Logul 
RNPR; mS-RNPR: T 11p perwnm-RNPR; Vcni,hl e, 
RNPR. 

"'"DSA re4uires llrnl its 111cm\Jers o fl'«r to lmy 
back, al 00')1, uffhe sa lesparsou 's c:o.sl, a ll rij~i! l~hh, 
inventory e11d uther so los 111aleri111l; . DSA- lN)>R u 
35 . 

"" DSA-RNPR et 6 n.14 (unt iug ttrn1 "l lrn louy• 
back p1·ovis!o 11 is Iha r.urr,ar~1111rn of 1tm IJSA 's s11 II 
1·egula101·y rugi111e am! u vuluoule prolm:liull for 
individual dlmo15ullerx"): Mary K11y-1INPR HI fj: 

0obonet••RNPR: Melaluucn·RNPR. 

http:oxr.hu.lo
http:1PBOR.15
http:ofbusinr.ss
http:counts.HR
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or other "good " for repurc:hasa hy lhe 
sell or or olher person, 162 As !he Staff 
R1porl no led, it w lid requi1· a lab J'ed 
,, i11di 11g r this sec Ii n to suggest tha1 
th' word "pr v!d s" mean ' 'lo t'elurn 
111111sed inveutory Lhc plll' haser bougbL 
from the seller but was nol able Lo 
sell." 1 a~ Moreove!', Urn Commission has 
exp Iir:itly sta lf1 I that Lhis prnvision 
" would nol i11 lune the offP.r Lo b1iy 
back. invenlnry or oquipmr.nl ncmdad to 
slarl a business." 1£l4 

In addition, some commentcrs argued 
tha l § 437.1 (c)(3)(i) would inadvorten tJ y
cover entities thal ol'J'er a l no cnsl lo 
pur h rs, the use of ffice space and 
equipment for lhe opel'll lion of th 
pm has rs· business. 16~ These 

01 n, .nlm· were concerned that such 
otfers could be co nstrued uuder 
§ 437.1(c)(3)(i] lo be providing 
"locations for lhe use or operation of 
e(]uipmr.nt ~ • 011 promises iicilher 
owned nOI' lcnsi:,d by the pur<:hAsar.' ' [n 
the RNPR, Iha r:ummission staled !hat 
this p1• visi n wa intend d lo 3plut'e 
frauclulent vondin • machine and rack 
display h me,, 16"aswellass ·h·mes 
wh •re a pu rchase!' is forced to 1 asn 
ofl'ice ~par: ., telephones and other 
equipillent for operation of his m· her 
l,usimiss. 1" 7 Noting that th e Commissian 
did not inlc.nd to r.aptu re the inr.idcnlal 
us· of office space and equipment thal 
the purchaser does nol own, lease, or 
controli ood for which the plJrchaser 
makes no paymeut, Lhe 'taffRepOl'l 
recommended a slight modifir.:.aLion to 
§437.1(c)(3J(i), amending it lo state: 
"prnvido loc:atic111s ro,·the use or 
opnr111ion of q11 !p11 1011 t, displays, 
v ndlng ma hin1::s. ur similar dt:v ces. 
own rl. l a d. c nl1-oll d, r paid for by 
the purchaser." 1M 

"'" Seo n l•'R nl 1o12~. 
"'" Staff Repnn ul 34 
••• Sw 71 l"R ul i 9062. 
"" l'or e;,.aruph,, rrini •rir.H, 1111 Ml ,M 1h01 ~BI i• 

111s11ru11 ue rrnd11 .,~ 111111 111\linM. ror)l1l r11~ 1h111 ii•: 
'l!ln,ml nrnnn11ur• prvvhl M Ill) bOSI I• "tlow11ll111 .. 

~""" n11m1\1j 1ho 11HII f nOI .o ~pm~•. mppllvi. ntl 
l"l"lflll lUIII ,~ud, .• c:01111>1111 t ,uul printnl'lll ro, 1h11 
npur111 ion nr l11s or hor h11shm1<.s. l)rlm11rk11 11n1u,J 
1h111, ,1~ 1111r111:1lu,1 l 1111111, , , h m11s1 "'!ll•in 1ht, 
assi.~ta nce, as 1h~ reg1,la1ory ~ll'UCl11rn in whiclo 
Prl111111 r.u ,1p,1"1lflJ1 •rum~- ha los lh ul n ·gl111111I 
mu11ng1Jrs, ·onti~n unnplinnr.u u'V\rnclght (1H1i!l ions
whh IU•pU<.1 lo 1h11 ll!JOlllH In !h1th tl11\1111ll11w.. 
Prlmorino-RNPH: Sl!D r,/so Avun-Rl..:l'R; Tnpperwnrn
RNPR. 

' '"' 73 f7R at Hit23 (r.ilrng FTC v. Aw. Elltm'I 
Disrrlbs,. No. 04-22431-CIV-Mal'li rwz {S,O. Fla. 
2004): FTCv. l\dvonrmd P11b. Cm11111c'ns G'orp.. No, 
Oll-005 15--C)V-lJng;,rv-Banagos (S.D, Fl,i. 000J: 
l'l'C v /\111m'if11I Pt1y]1lw11r. DiKrrib.<,. hw. . n, 110-
0514- ,IV- ,,iii!(, ,D. Pia. 201J11); f,'/'Cv. Mkl~ 1111d 
\fenrliuy Concupls, No. OU-1 131 (S,D.N.Y. 2000)]. 

' " ' F1'Cv. EquinoK, /111 '/, Nu. CV-S-99--0069-
)AR-IU.H {D. Nev . Hl99 ), 

"'" The la ff Roporl rer:ommonrl erl lhnt Iha 
Commi~Nion slrlko iloe fi uul cln11sa nf this provhinn 
ol' the RPHOR-"rm prrmllscs neilhar ow11erl nr 
le,,s~d'lly th~ purd1aser"-noting !hut llrn dau~~ i:, 

No comments responding to Iha Slaff 
Report add1·ess d this p1· po :al. The 
Commission a 1 pts the chnng 
recommended in lh0 Slaff Report. This 
change claril'i s l hn lhe third pr ng of 
the "business npportunity'' d finiU on is 
lriggor d uly when 1h seller rfcrs lo 
provid • th pi1rdmsnr, ,lir :(:l ly or 
lhrn11gh 1.111 h1101·111ediai·y, with lo •;11 i ns 
in whi ,h to rloc • ri11ipimm1, displn s, 
vending machines, m· similar devices 
that the purchaser conLrnls. This ·hon e 
will nol compromise th e long-slandin 
cov ruge of the Rule, an d will all w 
!Qgitimale sellers tn offer beneficio l 
assistance lo purchasers, at no cost to 
those pun;hasers, 169 

4. Seclim1 437.l[d): Designated Person 

T]11i term "des ignated person' ' 
appears jn the definition of "uusine:s 
opportunity" to ensure c nv rng over 
thosB transactions iu wl1 ich ·oller 
rul'rwsu pure 111s1r1ua third pn1·1y for lhe 
provisinn rbus in ·s lo al ion , 
,1 • ,nun I , o.r assis lam;o uch 8$ buy-back 
services, as spedfied iu §437.1(c)(3J. 
That section makes clea1· that in order to 
fall within the scope of lhe business 
opporluni ly dofini tivn , Lhe business 
as ·istance being offcrou need not be 
provi 1,c1 lo I h p1m:l1asel' by II, sel I 1· 
dir ctly. Ro ther, n scllur who r(:presenls 
t lrnl 1111 int.'l, s assist11nco may or will hi: 
pnividutl by a thircl parly, such as a 
lflrmtm· or a su pp li1rr, wi II still be 
covered by the Rule. Section 437.1(c)(3) 
uses Lhe lenn "designated person" to 
refer lo any lhird parlies who would 
p1·ovi(l b11sinr.ss assistnn e lo a 
busine t,1ppurl1111i1y pur ·has rand lo 
c:lnsa a polcm Ii al loopholo. For exam pie , 
a frauduTent vending machine route 
seller would not be nhle lo circumvent 
the final Rul e by representing lo a 
prospm:Liva ptm:hasor that a specific 
localor will pl:1cc machines for the 
p~1r(:ha$or. 1711 Tlw ro~ rrnl ton lh ird 
p Arl , would h!: su ffi c ionl ltl lu'ing the 
ln1osac:l1m1 \oVil hill lhe amli il or lhn 
Rule. 171 Section 437.1 (d) of the final 

1111or011ou~, as a h11yor would nover 11~od a 6"ilar·~ 
R 1~111111 •<1 in ld11 ntifyln11 lcirations tl111111111 buyer 
ulrcady own. or IP.Mt~. Tho Gommisslon 11gru11,. 
anti 1ho fin~! Rulu cl t'IS not in()l,1de th i l1111g11t1Re, 

'""In lhu final Rul~. a nnn•rnbshmtivu ~ha11au 
wai mudu 10 the dttfh ,itiun of "lmsine.\s 
opponu nll y" prc,pused in 1111: StRlfllu11,m-d10 
1;uhJ11111111 111rn1be, ~1~11,1lr1111 lho llr~c elo111nn1 of thtt 
rl~fl nitlon wos movad. This r.h,mge simply mukes 
Iha .,enten ,u .,true1Ul1l parallel. 

1711 '!'1,e C:ommission's law n~ n:cmmtl 
ox1,eriuru;u dA11wn~l roh1s thul liln.,ing thi., [hllenlial 
l11opholo is nucus~ary. Fnr ttxnrnp le, in /•Tr. v. 
Cr1mti11, c:,u·d., n/J\m., fnc., No. O:l-tl074tl-ClV
Llo ld l, .IJ. l'ln. 2009) , tho, C'TC Hiltt •od 1111111he. 
ho:01111~• 1111111111imllv ,:, tlur f<IJ �ll:.l'llll,cl 1h111 r, lhil•d 
pm 1~ loi,111111 , 1111\rl " , .11 1" lnr.-n lon• lo 1h 
r•ospr,t!tl vn tiurr.luu:r,r ml 11111 ha:11lnr nu lurl tu dn 
so. 

"'811n 7 t 111{ a l l!lll04 

"Rule defines Lho. term ' 'designated 
perst'.ln" lo me1m "any p rson. other 
than the seller, whose goods or services 
the seller suggests, recommends , or 
roquires that the purchaser use in 
establi ·hing or operating a new 
business ." 1 72 

One commenter argued that the 
proposed defini lion of "designated 
per on" WO$ ov .1'1,1 r 8 l md lhal its 
uppli,:ulion would 1"sult in niun r mul ti
lcivul mal'k ling c,ppo l'lt1nitics being · 
swept into the Rule. 17•1 For inslaoce, il' 
an MLM company requires ils managers 
IC> provicl • Ihu us tif uffi1:ii spac: •, 
quipnl 11111ncl supplies, and general 

busin ~ , dvlce to 11 w ,1~ nl (11nd 
presumably Lo desol'ibe these l rpt s of 
ossistanc Lo prOSJ Live pm h s rs as 
part of a sole pilch).'74 ne c uld a rgue 
[hat th' t:0111 1,aoy w uld be ovor d by 
Urn Ruic. 17 The commenter ffered 
several suggested revis ions to resolve 
Ihis prnhlom, om, nl' whi ch was lo 
~p cify lhal " desigualml person" does 
not includ ent ilias thot receive no 
paym .nl rrom the ptll'(:hu , r in ot'dfir tt, 
re. ivelh S(!rvices pr 9id d, 17tJThe 
Staff Report noted that alternate 
resolutions were more appropriate
namely the rnodHicaliun lo the 
op,finiUons of "business opporlunily" 
and "providing locations. oullets, 
accounts, or r:ustnmers," and 
recommended, thernfore, lhrit the 
definition of "d1~slgna ted person" bo 
adopted in the form proposed in the 
R PR. No comments in response to tbo 
SlaffRepo!'t addressed this definition, 
and the final Rule adopt:, the rlefini{ion 
as recommended. 

5, Section 4:17.l(e): Disclose or St11!e 

Sect inn 437 .1(el of' the filial Rule 
defines "disclose or state" lo mean "to 
give inforn111lion in wriling thal is cl ear 
and co nStJlc:u u ·, a· ·uralfl, on ·isP.. and 
legible." t77 The p1irposc of this 
definition is lo ensure that a prospec:Livo 
pu1·chaset· will receive complete 
information in a form lhat a prospectivo 
purchaser easily can r •ad, For e-xample, 
Lhe ftrrnishing of a disclosur, doc ument 
without punclualion or appropria te 

"'''l his 111,tm111d1 iH cnn~i~h•111 w llr 1h, 1\me111lud 
ll1'8 111"hl•« ltuln'. 1malugu11s 11 •Httiti•mu! ulo11wnts, 
ex lo11di11111ha "WJJI• of lhHI r•tlu's l!Yllrngo In r ud1 
lrnnNIU:111111, in 1vhi1.h the fri1111 :hlsor lll'11Vill,., tu th n 
frand1isao !Im.,orv ir. .s nl' a person nble lo sucuro 
lho r~tnil 0111luts , aot1m111ls, .si l"s, nr l11cali u11.,. b'on 
W r.FR 4~tl. l(j), 

11.,l'r imedca-l{NPR 111 11. 
11' The MLM i;u111p1111y r.11 111pr.11sutcs nw11~11ersfrir 

lhi• ~Mvir!B; 11,ora is no coal lo dowu-line ogouls . 
Primerlon-RNPR al 11. 

"'' /1/ 
"" Ir.I at t:i. 
111 See t•· rc l1oltcy Stn1e111CJ1t on Deaentinn. 

opJJended 10 CIIJ11l11/e l\s, om'n!oh·, Im: .. 10a 1•·.r .c. 
l lO , 174 ( J!J8~} hli•r.11ssi11g ilie sl mlnrd rnr den,· 
ond r.onspkuou~ disr.los11rus ), 

http:perst'.ln
http:b11sinr.ss
http:e(]uipmr.nt
http:business.16
http:oquipmr.nl
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spacing between words would not bo 
"cleal'.'. Similarly, requireci information 
such as lhe number aml percenloge of 
prior I ur hascl'li wl,o blairi d a 
op,·e nt d I vel of earn ings would not 

bci "c n pl .u us" ifs I in mall type, 
printed in a low-conu•ast ink, or buried 
amid ex1 raneous information, 

The proposed definilio11 of 1'disclosc 
or stale" received no comment. The 
final definition, ll1arefore, is adopted as 
proposed. 

6. Sectlon 437.1( 1}: Earnings Claim 

Thf;l final Rule's key feature is the 
disdoi,ure document, which prnvides a 
pnlontiul purdrns ir or a business 
opporlunily wil h fivo items of innterial 
informalion, lncl11rli ng written 
disclosure of all "earnings r.loirns•· made 
by the seller, bofore the purdrn. r pays 
any money or cutes a contr I. This 
will allow a potential purchaser to 

mpo.1· Iler' wrlll n 
r ,pt· ·e11111li n · wil b ny orol 
r prnse11ta1 ious mnrlci. Tho h.lrm 
"curnings r;l11im'" is 1fofi11erl in 1he final 
Rule as "auy oral, wrille11, or visual 
rnprrn,vnluri n I 11prospu ,ti e 
1mrdrns r 111111 con. ys, r~'<prassly or by 
implir:111ion, 11 spt1cifi I vd o r 1•ange of 
actual or polenlial sales, or grnss or not 
income or prnfits.'' 118 This 
intentionally broad definition will covor 
all variations of earnings represen ta lions 
that the Commission's law enforcement 
experience shows are associated with 
business oppm•luniLy rr,wd. 179 

For illuslrali purp s •s, lhe 
del"inition includes two examples of 
r:ommunicalioos that constitute 
earnings r.laims. The lirst of these 
examplAs describes common typci<i of 
potcnti!11J t'ruud ulent eornings luims: 
"A chart, lnble, or millh mnlkal 
ca lcu la tion that dcimonstrates possible 
r~1sulls based upan a cornbin alinn nf 
variables." This example is intenrled lo 
r;larify that soles ma I.r ices lltal purport lo 
slLOW income from an arrAy of "vends" 
per day from o vending rnnchine, for 
axample, would constitute 1m "earnings 
,]aim" under the fina l Rulc, 11 '° 

The second example incorporales th' 
principl , A. ex1Jr 'sed in the 
Tnterprctivo Guides to tho Original 
Ft:1nd1ise Rule, that ''nny stalemenls 
from which a prospecliVtt purr.haser can 
rnasonubly infor lh11t he or she will earn 
a minim1Jh1 level ofincoruo" r.nnslih.1l e 
an earnings claim.rn 1 Given Iha 

11•This rJ~flnltion ii suhKtanllnlly ~i111l l11r lu 1!10 

An1tuide1I />"rijnchion Ru Io 's ll1•fi11ilio11 r,(' "fi 1rn111,ia l 
llfl rformani,~ r!lJJrosontation ," whld, 16 llie 

mendi,i l ~)·11nd1ise Ruh, '~ ~q 11iv11lr11,1 of nu 
••11rnlng8 1:lai1 11 c,'11c 1A C.:l'"l! 4~6.l(ll]. 

"" 71 I•'!{ nt tlJ065 . 
100 id , 
,., 44 (?]{ 81 4·11082, 

pro aIenco of earnings l11ims in 
b11siness opp rtunily se l , the 
Commission beli eves that a broad 
earnings dlscloswe requirom(mt is 
necessary to prevent fraud . Therefore, 
the final Rule is not limited l'o express 
eamjngs claims, bul also includes 
implied t:laims. Indeed, sut:h impliod 
1;IAims are at leas! as likely lo mislc:ad 
prospec1ive purchnsers as c ·1woss 
daims. 1R2 Thft nnnl Rule's durinition 
inclucfos lhrae spociflr. examples 
illuslt'rllivu Df lhis Lypo of earnings 
claim, as follows: "Earn enougb to buy 
a Porsche.'' "earn a six-figw·e income," 
and "co n your inveslmont hllck within 
ono year," Eor.h of these three 
illustrative examples implies a 
miaimum va1u.e-lhe cost of the lowt!st 
prit:ed Porsd1e in Lhe first example; al 
!oust $100,000 io lhe second: and an 
amount e'lual lo the purchaser's initi l 
inveslment in lhe third, AccOl"dingly, 
th ill language makes t:leBI that 1J1ese 
types of represent<1lions are 
indistinguishable from direcl. express 
earnings claims. 

, ome cornmenters have argued lhat 
the definition of "earni rigs d11im" is 
ovurly broad and tbot the Com mission 
should narrow the definilion. 18 3 

Eornings ·laiins. howt ver, lie ol th 
heart of business upporlunily rnmd and 
typ(<.:ally e11lice cons11mrws inlo 
invcsl ing their money, Th<~ Commission 
has d01 .rmined thal narrowing the 
definition of "earnJngs claim" could 
allow business opportun ity sellers to 
avoid disclosing critit:a.l information io 
prospe •tiv' purchasers. Accnrclingly , 
lhe det'inilion o f "earnings c laim," as 
proposed in the RPBOR and 
recommenrfod in lhe Slaff Report, is 
adopted withou t change. 

7. Section 437.1 (gJ : Exclusive Torritm·y 

This tei-m is defined l.Jecause it is 
referenced in § 437 ,6(n), which 
prohihits misrepresentations concerning 
tenilnry exclus ivity. Representations 
about exclusive lerrilCH"i<1~ are material 
because they purport to assure o 
potential purchas r I hal he 01° she will 
not face competili 11 from other 
purchasers of the 1rnmc business 
opp rhmily in his or her cho 11 
I all n. or from the seller ol"fi l'lng th 
same goods 01· scl'viccs through 
lternali ve chann ls of distribution ."' 

Exe:! us ive lorrilory p!'omises go to the 
viabili ty of Lim bu ine s opportunity 
11nd lo the lf¼ve l of 1·isk enlailod in th o 
pur .hase.18~ Ind ed, mi.1• pr s nlttti ms 
;:ihnul Lctdtorif:s hav(: con,mon l. been 

''" tul erpr live Gu idas, 44 FR 49n66. 
111173 PR ul 16124. 

""' See 71 [•'R al 19065.
'"~ ,,,. 

made by busine~s opporllrniLy sellers lo 
lure Ct)nsumers into lrnlieving that a 
purcha ep · sli lllofinan ialrisk. 11itt 

Sc~ .lion 437,1(g) oflhe nnal Rule 
dellneii the term 1'r.xclusive territory'' aa 
"a !:po lfi d g1mgrophl 01· otheJ' c:tual 
or impli cl mark1,ll11g Area in which th 

IJ ,r pr mises nol I locate 11ddi1 011al 
purchasers or offer the sarue or s imi lar 
goods or serv ices as tho purchaser 
tl1rnuglt alternative channels of 
distribution." This definition reflects 
the common industry practice of 
establish ing geographically delimited 
ten-ilories- ur:h as a city, r.otu1ty, or 
stale borders-as well a~ other 
marketing areas, such os those 
dolinoaled by population, 1" 7 The 
definition includes both rl:lpl'esentalions 
that other busin ss opporttu1!Ly 
purchasers will not be allowed to 
compele with a now purchaser within 
the terri lory, as well as representations 
that th~ business opport11nily seller 
itself or olher purchasers will not 
compete wilh the new pui'chaser 
through alternative means of 
distribution. such a through Internet 
soles. 

Th definition also covers implia-d 
marketing areas , such as repl'escntntions 
that th e seller or other opernlurs will uul 
compete with the purcha.~ei', without 
delineating a specific territory, or slating 
a vague nr undcfinad territory, such as 
''in lhe nrnl!'opolilan area" or " in Lhis 
region.'' Jf untrue , any of IJ1ese kinds of 
represeuta lion s can mislea<l a prospucl 
ahoul the likelihood of his or her 
suc:coss. 1 0 11 

Thfl definition of ''lixc!nsive territory' ' 
rnc1tived no comment. Ar.r.ordingly, th• 
dcfio it ion of "exclusive terl"itory," as 
proposed in the RNPR and 
recommended in tho Staff Reporl, is 
udnptAci withou1 change. 

!:! . Se 'I.ion 437 .1 (h) : Gen eral Media 

Tho lel'm "general media" appears iu 
§ 437.4(b), which prohibits b11sinuss 
opportunity sclle1's l'rn111 making 
um;11hsl1111tialcd earni 11gH claims in tho 
"genernl media." 11m Seclion 437.l(h) o/' 

'"° E.g., /ITC v. \l,mrlo,~· fl'in . Su/'or., lnG., No. 98-
1832 (D. Colo, 1998); F'/'Cv. In/'/ Computer 
Conu,1p/s, Inc., No. l :!14CV1f\78 [N .D, OJ1icr 1094]: 
PTC v. O'Jlourlm, No. \13- 0511-CIV-I· erg,1so11 [S J), 
Pia , 1993); F'l'C v Am. Sufe Mktg., No. 1:89-CV-
402-filV (N.D. Ga. '1989). 

,u, 71 l·R Ht 190!\5. 

1 '" Ir/. 
l!O'J'hia pruvMon is lrns•ll on nu analuguuM 

prav i• imt i11 11'" Anrno,«hril f'r~1111hl e Rulu, 1 Ii Cf?R 
436c l(oJ. Tim Curn mi.islou ""' rl111lle 11 go1I all"gt•clly 
un~11h~tant1HI HoJ earning,, d•1111K matl~ thmugh th 
ganel'ol modiu in ~1un,eruus t!ase.H, o,g,. P'J'C v. 
Weall/1 Sys., /11c,. No, C:V o~ 03114 PllX fA'f (P. Arlr., 
zoo~); United St11ti,s v, l \m Coi1••011 Smw<., fm:, 
No, 110-0125 (N.Tl.N.Y. 2UOU]; Uufle<l.~/nles y, C/gm· 
/1/wlnry 0111fot, l11c., No, UU-0209-CtV-C. r"hnm• 

r:~ 111tl1H11Jd 

http:claim.rn
http:r.nnslih.1l
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lhe finttl Rule defines "genl:lrul media'' 
lo mean: "Any instrumeotality Lhraugb 
which a person may communicate with 
lhe public, including, but nol limited Lo, 
lolevision , radio, prinl. lntornet. 
billboard. Web sile, comme1•ciril bulk 
em.ail, and mobile :onununi aticms." ian 

1.10 t lh t lo iv g1• wth f 
ad •rtislng 1hr ugh mobile d - ri s, lh 

l< ff R por1 1• mm nd d d I ng the 
phr s "111 bil co111muni otions'' I the 
Ii I ol'ins\1°11m ,nw lille num , r.11 cl i11 
the deJ'inition. rn1 

The definition of general mediH 
recommended in the Staff Reporl 
received no c:omment. The Commission 
has determined to adopt the stal1"s 
1·ecom1mrndation and h as therel'ore 
modified the definition of general medifl 
lo inchufo mobile communications. 
Moreowir, lhe rlefinition of general 
media is nol intended lo contain an 
exhaustive list of instrumentaJities, and 
other current (and future) type~ of 01,1. 

com municat ion could olso fnll ;,vilhin 
1he general me<lia definition . 

9. Section 437.l(i): Material 

The term ''material" is used in several 
secti ons of I.he final Rul e.1 ~ 2-Section 
43-7.3[a)(4) of lhc final Ruic requires 
sellers thal offer refunds and 
c:ancellalions lo "stale all material terms 
ond conditions of ll10 rotund nr 
cancellation policy in an altachment lo 
Lhe dist:losure document." The tnrm 
"material'' is also u~ed ln other 
provisions or the l{u) o. Por c 111nple, 
undnr § 43 7.2 (Uie obi ignliun 10 furnish 
wrillen documents), il )s a viola lion of 
lhe Rul for I.be sel ler to fail to disclose 
the "mater ial" informa!ion specififld in 
§ 437 .3. Section 437.:.1, in turn. specifies 
the items of ''matel'i al" information that 
must be disclosed. The definiti on of 
"mr1terial" al§ 437.l(i) was added Lo the 
final Rul e because some workshop 
participauls expressed concern that 
§ 43 7.3(a)[4) as or1ginally proposed 
would not provide sellers with 
sLt.lTicient guidance about the typos of 

Turnoff {S.ll, Pia 2UIJO): Um't~d Stcili,., v. Emily 
Wotel' /!f l;/f!V//j'fl/:1' Co.• fnc. , No. 4-0l~lU l ~ I (W.IJ. 
Mo. 2001>): ond /J11ifr1!1 Stoia•· v Grmiti:,g Cnl'd 
J.kpol, Inc., Nn. OU-621:l-C:IV-Cold {S,1). 17hl. 2/lOOI, 

'""S"i, h1lu1prlllll't1 Guhfo .• N l' I! 111 ~HllfM~flR 

\,11,rniug• dnlm~ 111ml, "fnr11on ml iii~• 111111ulinn " 
11rl11da 'cl11l111< m do in ndvurtl h1g lmrllo. 

lalevisi1in , mal!,mdn~s , newspapers, billboards. etc.) 
;,.swel l ~s th oso con tained In spaednls or press 
,,11Jeascs"). 'l'lrn Commis~inn nutws lliat 1lw 
Jni.,rprn1iv11 Gulde., re(:og11i1.e .r,vur11l uxen,ptions lu 
1hege11urnl medill nlaim, su!!h n~utttun~ made lo 1Jn1 
pr ~sin 001mar.tio11 wllli l1011u fidu naw6 8lurias, as 
w,)11 a~ claim~ made dirorlly (o I mling In~liluti11n,;. 
Jr/ . Th" Cmm1dsNl1111 b~~ JJ ropuser.l lhul l'ul111a 
( •mtplianr,o ,11lilus 111 lloe n,:w IJuslncss 
l)p11m Lunily R11l11 1·e1ain ll10so ;111111l11rd Ren ora l 
mudio daims exempli011H, See 71 l"R u! 19065. 

1111 Slaff llepnrl al 42-43. 
'""Som !i§4:l7.1, 437.2, 4:l7 .~, 4~7.4, 437 .fo, 437.7, 

1111d <137.8 . 

infnl'malion Lltal should be disulusetl,1 '• ~ 

In lhe Slaff Reporl, lhe staff 
recommended that ''matcrifll" be 
defined lo mean r1s "likely to afl'ecl a 
pol'son's choice of. 01· ·1 nducl t'egarding, 
guod r , ervices." 1"~ This d flniLi n is 
consistent wlth the definition of 
"material'' used in the Telemarketing 
Soles Rule ("TSR' 1). 1 ll5 

The delinilion of" matedal " 
recommended in the Staff Report 
received ono comm1mt.Hl6 The 
commenter expressed concem that the 
definition could be used by sellers as a 
poLunliol lnoplto!e. The comm1•11Ler 
sugg •sled tlmt lhe deJ'i nitiun ,d'feclively 
would r,ormil t1 ~ell er to avoid 
disclosing the information rnquirod by 
Lho R.11 le by argu ing thnt sur:h 
information is not likely to nffti(;t a 
huyeJ"s decision. 111 7 The commenter 
further stated that ii' tho Commission 
retained the l'ccon1mcnded d0fin itlon, 
the Rule shou ld co ntai·n the fo ll uwhtg 
hmguage: "Even !hough this Rule 
imposes various roquiremcnls for 
speci fie disclosures, sellers are 
pcrmitlccl lo disponse with any 
disc:losures which would not be lik ly 
to affect a buyer's d1oice of, or conduct 
rngardi ng goods or servic ·." 100 

The ommission disagre s with tho 
commenter. The final Rule m:indalcs the 
tllsclosure of certain types of 
informal.ion, which the Commission has 
determined are material to a purchaser's 
investmenl rlec:i~ion.tq» The lnnguage 
the commenleJ' proyo es doos nothing Lo 
c l s any perceiv •c loCJphole. The 
Commission is nnt pHrsuadP.rl lhal tho 
commenter' suggesled cha nge will 
improve dal'ity. In fact, 1l may obscure 
the definl1lon, The Commission is 
persuadud by lhc Staff Report that a · 
dcfinilion of "materiul" i necessary anc.l 
udopts th o dcl7nition as recommended. 

10. Section 437.l(j): New Business 

Tl10 t1:1rrn "new busine s" appears in 
I he first or Ihm~ definilionnl elemeu ls of 

'""MnrrL,soy, )m1e 09 'J'r at 41; T1t}•lur, June 09 
Tr •I 4~: Cunt1)n~, June lHJ Trat 47. 

Ju• 011dtt1 tllu TSR, lh~ Corn111 isslnn l'eq11\res 
sellars 10 ,Hscluse all rnal>Jl'i~I terms a 1111 rmntlil ions 
or 1he seller's rafund rmlir:y if tho ~all~r nrok-1., a 
Topro.s•nl.ilion ol111nl !ha rofund p1)1iCy, Snu 10 CWR 
~10.J(o)(l)tlii). 

'"' .S11n 16 Cfi'R 3 10,2(q) (defi ning "nwl~riul" to 
IIUlllU '"li kely lo .,mw1 "·µur.«m'.s .-t,uir:u or. tit 
o; n111h11:t rogord 111g, 11<1ocls nr servlt:os ar a charltab l~ 
con lrlbulinn"); see also l'TC l'olir.y Sla1urnon1 m1 
De1!~Jlllon, Clfl/ l1J11d111I to C//Jf</t1/e J\.9.WJl!Jtiros, /11<;. , 
I03 r .T.C. t 10 , I 7il (J984) (d 011ing ··mu1erlal" 
ml~r•prOHRlltbtlon rrr wmrlku lo 111w111 " 11n11 whi11h 
Is llk11ly \O ij rt'ar.l fl CU!l,l llllllll'' ., ,;hoH:11 .. r 01' (~llt lm:t 
mgard ing u µl'Oduct") . 

1011 D11b-S101'1' Rapoi'I. 
1"7 ld. ~l~J. 
•~•Id.al 2 . 
'""SHH .w,pm Sr, .Hon 1.1:.z ,tis .ussing 1h; llv11 

,mhslnnllv~ 1hsdo:1ur" llums nml why th,iy nm 
111u lel'ial hJ cuns11m1uH. 

tJrn term ''busine s opportunity." zoo 
Section 437. l[j) of the final Rulu defines 
"new business" as a "business in which 
the prospe live purchaser is not 
t:urrently engaged, or n new line or Lypc 
of business." Because it ii; reasonahle lo 
assume lhAI a veternn businr.sspcrson 
may need the rina] Rule's prolc lions -as 
much as a novice ,201 Lho laller language 
of Lbe definition covers the sale or 
business opporlun ities lo persons who 
may au·eady be involved in some Lypc 
ofb1Jsiness allier than lhat which is 
being offued by tlH1 sellcr,z02 

Th p1· p sed d rin ilio11 of "new 
business'' recllived no common!. 
Accm·dtngly, lhe Commission adopts 
the dofinitlon of "nP.w business," as 
propo~od fo Lh e RNPR and 
recomnumded in the Staff Report. 

11, Sc .tion 437,1(k): Person 

Section 437.1 (k) of thri final R,1le 
defines th e term " person." a term usr.d 
in many of the final Rule 's definitional 
or subslanlive provisions.zo3 Th13 Staff 
Reporl rt:commenrled Lhal the term be 
defined as ·'an individual. group, 
association. limilod or general 
partnership, corporation , or any other 
cotil ,, " 20q 

Th Commission rnc:P.ived no 
comments relaled lo lhe proposed 
definition of '' pnrson." The Commiss ion 
adopts the defini t.ion of "per'son" as 
recommended in th o Staff Report, wilh 
one slighl modificalion. To clarify lhal 
lht: term encompasses cnlities that are 
businesses, the Commission added the 
wofC! ''business'' to lhe last clause of lhe 
deflnilion. Accordingly, thn ['Jnol Rul e 
defines the term as "an inrlividual , 
group, assoc iution, limited or general 
parlnership, rmrporntion, or any other 
business untity." Wo The term "pel'son" 
is to be read hrnadly to rdnr to natural 
persons , businossns, assor:hitions, and 
nl11eJ' business enlil ies. Where Ute Rule 
refors to a nnhmil person only, il uses 
1ht: tcl'm "individual." 206 

i u"Tho firsl uft h~ thwu tleffoilio11al elon1e111s nl 
a "liusl11ass u1111nrt11nil y" is a "so liullulinn 10 ~111er 
into n "11ew llllsincss." Sm:liuJJ 4~7. 1 (11)11), Thi~ 
o,(a1111ml dl~tinguishes lhe std<, of a lm,i11es.~ 
oppu1·111.nity from tho ordi nary S11lo 01• products Aull 
~crvlr.os. 71 FR at !!JOllO, 

2111 71 l'R al 19066, 
'"" l'or ,,xomplc, -m, l!Xi~tln& tin, b,~~lnu.qs owne, 

i;ou],I purchuse a veutling n1ar:hirw ronl~. or a 
b~veragP- vttn llng 111or.b i1ie ro111t< nwuui· t:im ltl 
p11ruhu~e nn 0nvalop,, .,111rtlng O[l t10tll ll11ly. 

••·• E [; .. ~§ 437 , I: 437.G(q). 
w ,, Thi~ doflnirion i~ i.on&iqtMI wllh 1111· 

definllion o f the lem, "pornnn" 1,1110!11 tlrn inli:ri11t 
Bnsinsss Opportunity Rulo and th11 A111,1r1dPd 
Pranchiso Rule, See 16 Cf"R 4, !1.1(11); iulmim 
llusirrns.• Oppnr111n i1y Rn];, 487.i(h). 

""'This llofinilion i~ ,:onsls!enl wllh lli e 
definllion 111 llrn tenn " r,urHon" 11, Ih~ '!'Sr{. S,m 
Hi Cf'R 310.'2(v), 

'"'· 71 PR 111 10066. 

http:b,~~lnu.qs
http:crvlr.os
http:�~�Id.al
http:pHrsuadP.rl
http:rlec:i~ion.tq
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12. Section 437.1 (I): Prior Business 

The final Rule requires sellers to 
di~dos(l certain civj] and criminal 
adious against them, Including actions 
against a ''prior busin+iss of Lh 
seller," 207 Section 437.1(]) of the final 
Ru le defines "prior business" Lo mean: 

(1) A business from which the seller 
oc.:qufred, directly or indirectly, tl1e 
major p rtion ol' Lhe business' assets ; or 

(2) Any business pr(lviously owned r 
operated by the soll r, ln whole or in 
part. 

This definition is intended to include 
not only an entity from which a seller 
acquired the major portion of the seller's 
assets , but also businesses that the sell er 
prnviously owned or operated. 208 A 
broad definition of '' prior busines·s" is 
necessary to capture all of a se!Jer's 
prior operations.20" The Commission 's 
law enforcement experience shows that 
sellers of fraudulent business 
opportunities frequently ply their trnde 
through multiple companies 
simultaneously or sequentially, 
disappea-ring in order to avo id 
deleclion , and then reemerging in some 
new form nr in a cliffereTit part of the 
co11ntry under new names.211i The 
dtJfinition thus requires a more 
complete discloimre of th seller's 
husiness hislory. 

The finul definition f"prior 
business' ' differs from the definition 
irn:h-1cle(;! in the RPBOR. 21 1 The Staff 
Report recommended tbAt the definition 
eliminute a reference to the prior 
businesses of the seller's key personuel. 
Namely, lhe second prong oft1ie 
original defiuilion defined prior 
business to inc:lude busine ses owned or 
operated by both 018 seller and the 
seller's key personnel,2 12 The 
Commission agrees that this change is 
necessary for two reasons. First, 

w, § 437,J(a)(J). 

' "" Tim tl cfluh1on ol' prior bnsiuuss is broader 
than l lrn definition of "predet:o.sor" l'ountl i11 lhe 
Ameoduu f'runchlse R11lc, wloir.L covers only an 
entity fru111 which a seller a<:qniret! the major 
port.ion ul' llrn soller's assets. 8e" 111 Cl'R 4:16, l{p), 

20 " ' 71 •R al HlOllfl. 

''" Bg.. F1r.:v, Nnl'/ ir,w(lir1g Con s1,/t111,1,i, T1w .. 
Nu. 05 - 0 l/\11 (D. Nnv. 2llnfi]; i<'T't: v. jOsHph l'it1y"•• 
Nu, 4:90CV ll61Z $NL (lj,U, M o. 19116); f/'J'Gv. 
0 '/fom·kt,. Nn, Ol-65l l-l,;\V- t•',1rgus 11 t!:i,D. fi'lu. 
tUl):i); F'l'C V- IHI' Dav Inc.• No , 80--0642 11<;,u, l, a . 
1960). 

• '' PrnµosP.1t ~q:17. l(k)of th~ RPIIOR would luwo 
dufin,•d '•pri1,. hmtncsa" to moan : 

(1) A busin~~s from wliioh the AHll~r ac:qulrrid, 
rtiro(1tly ur ludir ,,tl y, th~ m~Jot l ,1rll w1 of llrn 
l1u siu ~~s· es~RI~. 01· 

(2) Any IJ11~i11~,S11 provinnsly ownml m "/'utn h•d 
by tlm~ollor. in whnltt 01 in purt. by uny" th" 
s111Jor·~ ofli ...rs. rliMClors\ ,ales manag!lrs , r hy ony 
olhcr htrlivldual whn c, ,:11pi •• n posilion M 
p rforms- l'nmllion si1uila1 tu tha t (ll an offti:ut', 
dirci:!or. or s;J)fl~ 1mrnugo1of tho sallor. 

,is Tri , 

§ 437,3(a)(3)(i)(B) requires disclosure of 
Ir.gal actions pertaining to a prlor 
business "of the s.eller," and so 
ior:luding the seller's key p ersonnel in 
Lbe definition of " prior business" is 
confusing. Seconrl , § 437.3(a)(3)(i)(C) 
separately requires disclosure of legal 
actions pertaining to the seUor's key 
personnel. namely, "tho seller's officers, 
directors, sales managers. or by any 
other inrlividual who occupi s a 
po~ition or performs a function similar 
lo that of an officer, director, or sales 
m nager f the eller.'' The change, 
therefore, d es not affect the sc pe of 
the requ ired di closul'e oflegal actions, 
but rather clarifies a tenn thal is 
otherwise confusing And somewhat 
redundant. Accordingly , the 
Commission adopts the delinilion of 
" prior business'' with the modificalion 
t'ecommended by the staff. 

13. Section 437,1 (m): Providing 
Lo ations, Outlets, Account , or 
Customers 

The definition of''prnviding 
locaUons, oullets , account·s. or 
customers" relates Lo the Lhirtl prnug or 
the "busines opporl11niLy'' definition, 
which sets forth tho types of assistance 
lhe seller represents it will proVide lo 
the purchasers of ils business 
opportunity,213 The Commission 's law 
enforcement history shows thal 
(raudulenl business opportuni ty sellers 
often fal sely promise lo assist 
purchasers in obtaining key e lements 
necessary for the success of Lhe 
proposed business: A source of 
customers, localfons, out lots, or 
accounts. For example, deceptive 
represontalions com;orn ing location 
assi ·Lance are the hallmark of lraudulenl 
vending machine and rack display 
opportunilies,2'" whil Hdeceptive 
representations concerning the 
provision of accounts or customers an: 
typical of medical billing schemes. 11 In 
such SLhemes, the seller itself may 
pul'port to secure locations, outlets, 
accounl"s . or customers, or rnay 
represent that Lhird parties will do so. 
Therefore, the final Rule defines 

" 1 See § 437.t(t:)(.J )_ 
'" 8,g., P'/'(; v. Am, li'r,t m 'I Di<lrib• . Nn. 04-

2Z4H-CIV-Mlllllnez (S.n. !'la. Z\104); r,,rc v. 
l\dvnncod Pu/,. o,mw:'rts Co ,p .. Nil. UO- OM1 5-
CIV-Ungnro-lfonaga~ (S.Tl, Vlp, 2000) ; FTC v, 
l\mllrilt;,} Payp/wn" Oistt/J,.,, Tu r.., No. 011-051 ~
CJV-·Cold (S .1). Fln. 2000): F'f'C v, Mktg. und 
v,mding Conci,pt.<. No. 00-1 t :11 (SD.KY_. :woo). 

sir. II.g. , FTC:v. MNli1w,rl;s, lrw., No, UO-OlO?!l 
(C,D, Cal. ,!000); FT<.; v , f/ (UJI ,: Pt'tJ/f111$IOns, /Jtc.. Nu. 
OO-l11 (C.D Ca l. 20ll0); ft'/'Cv Data Mrnt. Cnpilo/, 
/TIC., Nu. SA V- Oll-1261:l (C.n. Cul. HIO!I); S(I~ c,iw, 
FTCv. AMI' / 111 /1/ '111;, Jnc., Nu, SII.CY-00-1 1;1-I\HS
AN (C.D, Clll Zl)Oll / 

" providing locutions, outlets, accounts, 
or customers'' os: 

furnishi ng. the prospective purchaser wit·h 
exlstlng or potential location,; , outlets, 
account~. nr t:Ustomers; requiring, 
recommending, nr suggestins one nr more 
locators or l•md generating complillie : 
providing a list of locator or lead generating 
companies; collecting a fee on behalf of one 
or mo:re locators or lead ge1wraling 
companies; offerin!J to furnish a list nf 
lo ·ations: \lr otherwise assisting the 
prospective pt11·cl.taNer in obt·1iu ing his or her 
own locations, oulh::ts. n,;;counls, or 
customers , provi1.lr:tl, ft <1wever, Lhal 
advertising and g1merul advice aboul 
business developmer,I and fl'aining slwll nol 
be considered as "providing location.~. 
outlets. ac:cou11t11, or customers ," z1~ 

The proviso. unuol'Scored above, has 
been added lo Lhe definition µul fortl1 in 
the RNPR. As originally propmmd jn tho 
I PR, the definition ended immeuialely 
after Lhe clause "otherwise assisting the 
prospective purchaser in obtaining his 
or her own locations, outlets, accounts . 
or cuslomors ." [n the RNPR, however, 
lhe Commission stated that in 
interpreting tltis unqualified clause, it 
woul<l "continue to apply its 
longstanding anA lysis, whic:b considers 
lhc kinds of assistance the seller offers 
and Lhe significance of thal assistance to 
lhc pmspAclive pUI'Cbascr (e.g., whether 
the assistance is ljkeJy to induce 
reliance on the part of lnc prrJspectivc 
purchaser) ,' ' 217 In the RNPR, the 
Comrnjsi; ion solictted comment on three 
issues related tu !he "otherwise 
assis ling" clause of the definilion: (1) 
Whether Uie "otherwise assisting' ' 
clause adequalely covered all of the 
business opportunity arrangemenls thpt 
shuuld be within the scope of the rul e; 
(2) whether inclusion of the "othorwise 
assisting" clause io the definition would 
cause traditional product distribution 
arrangements , educati onal institutions , 
OJ' how-Lo books to be subject to the 
Rule; and (3) whether th fJ dnuse would 
result in Lhe inclusion of multi-l evel 
markHLing relationship · thot otherwise 
would nol Le overcd by the Rnle.nu 

The majorily of commenlers wbo 
addressed lhis definition in rosponse to 
the RNPR fo used on when the 
"otherwise assisting" clause of tl1e 
definition would be triggered. 
Commcnte1·s from Lhe MLM industry 

21 •The propoGlld dofi111\i11n wns illl eu,1~tt tu 
ca 11t,,re off r~ to;, providu Joc,,tions that httva " ' '~•HIV 
h~on rc;,m1d, us woll "~0lfors lP n,rni.~h n Ii~I of · 
poltl 11t ial ICJ(;;1tions; and includoi no t only dird<:t ly 
furuisl,iug I 1:ali,inB, h\tl also "reu,mruantli ng Ill 
[lfU~pectivr; p,uoh»~erspe(:ifiC': lor:ators, provi .Jiui; 
li61/ uf locatun; who will fllrniSh 1h11 h,~nrlm,R, •ntl 
tr~inlug or oth~rwlso assisling pn,~por.l~ in fi'ndin!l 
th,•tr uwu lo~ulionH." 71 FR 111 UJOt u. 

"" 7:1 l'R 11! 16124. 
" " Id. 1111o13a. 

http:schemes.11
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were concernm.1 that various types or 
optioual or no-cost assistance that MLM 
companies frequently offer their sa lf!s 
representatives could h considerert to 
h11 ''o lhCJ'wi se as,sisting.'' 219 Thesn 
include such th ings as general advice 
o.nd training about how to succeed in a 
new business venture,220 general 
advertising for the purpose of promoting 
the MLM 's products 0 1· scrvices ,221 

occasionu l ad hoc: refemils frnm 
consumers who contact lhe compa ny 
dirnctly,:iiz and optional business tools , 
such as web templates and links to 
corporate Web silos that some MLM 
companies offer for sale to its sales 
represen lo11ves. Addi! iorn11ly, one 
commenter expressed conce n that 
because of this open-ended clause, 
,c;ellers ol' general !reining services, i-'Uch 
os I.raining on how to start a new 
busi11ess and advice about how lo obtain 
c.:uslomers, would be covered by Lhe 
Rule.22 ~ 

Commenters made a number of 
sugges1ions lo cu.re what they perceived 
to bo the overbreadth of this provision. 
Soma c.ommcnters suggested omilling 
thfl word "customers" from the 
"otherwise assisli.ng'' pro\lision and Llro 
corresponding provis ions of the 
"business opportunity" def1nition . .i:u 
OthP.r com1nenlers recommended that 
I.he definition distinguish customers 
from "near customers" so as lo exclnrlc 
the prnvision of potential customers or 
busim:sses that the seller obtain~ from 
publidy available recorcts.2 2 fi Others 
suggested adding a statement that no
cost general business advice is not 
" providing customers.'' 22,; Another 
commen ter suggested adding a new 
clause lo the defini tion of business 
opportunity Ihat would,create an 
exception when the assistance offered 
by the seller is limited lo advice or 

"" li'.g., DSA-RNPR ~, :, (lnols urt: 1111emle.rl lu 
mulnlain hraml Lmiformily nnrt promoln dfe1 :liv1i 
cu~tomer servi r:o). 

~'° n.y., Primcric~-RNPR nl fi (prollldes,utvln~ nud 
I raining ahm,t how lo ide111iry pnlcntiol t:11~101111:r~ 
nnd how In make affoctivc sales pn,sen1a1iu11~]; 
Tu pporwa,,..RNPR at 4 lpwvlrl~• lroining aho11I 
how n� w t·•pr~s~nlRlives can dovolnp own 
r,u.s tomo, busus): Vmiahle-RNPft 

2zt DH/\ -RNl'R 1114 ts/27121108): Pl'imerica-RNPR 
,,tr,, 

-,~;r Ii, • .. /\vo11•R l'R Il l S f11111iug 1h111 1ltix pr111 :l ku 
•~ tlni.ii:11111] u, hulp 11""'"''~11:11~rn111ttrH 1111 o su l11 
rRI"'"""""' vu, nnl 111lwtp ""'"" rn11 ,,.,.1111tnl il'M n.111 
p11l~uliol r.mto 11 1ur~): Murv Koy,RNf'R RI 7 
(x11gg~~lh1g thut n11,r11ty J1rovilll1t!', tl1e ability to 
,;~nrd t for 11 on le8 ,is~pr,i~le rm 11m 1:011q,~ny's Web 
die , tm,i )f.i 1ml trlgg~•· iii~ "pmv, ling J.,,;alinns" 
fa1:1nr of 1hr. "bu~ino6~ npp1>rtunHy'' rlttOnitinn); 
DS/\-Rr-11'1~ ,,t 5: Melah111<:a-RNPR al 2. 

·""' v,,nahlc-RNPR ul ;t_ 
'"" DSA- RNPR nt S: VRu~hJu ffollllltnl-RNPH ut a· 

l'rlnw,i r ,; RNPR al 5-
n,, V1mabl o-RNPR. 
"'" Prlr11 aricn-RN PR n 1 8: Tttpp11rw,1r.,-RNPR al 6; 

'lvn11-RNl'R: Mury K11y-RNPR . 

Lraining.z27 Some commenlers suggested 
elimirn1ting the conr.P.pt nf"potential 
customers" from lhti scope of tha 
"otherwise Assis ting" laoguage.228 

Final ly, one t.o rnmenter suggested 
revising the definition of ' 'business 
opportunity" to req11ire that the seller's 
assistance in providing ou.tlets, accounts 
or customers be a ''material 
in lucQmon l" lo the p~1rchaser,229 

1'h ' I ff Rep J'l n t,;d II oncern wi.lli 
narrowing the definition in the w;ays thP. 
cornmenters suggested, because it would 
al low promolers of fraudulent scheme~ 
lo craft Lheir sales pitches carefully Lo 
evade lhe Rul e. The s t!lff disagreed with 
commenlers who rer.ommendec.l 
excising the word ''i;uslomers" from t·hf'l 
definition or dilu ting it in some fashilln. 
Instead, the Staff Report recommended 
that the Commission continue its long
standing policy or analyzing the 
significance of assis tance in the cont . t 
of th e of lhe specific busi 11 ess 
opportunily, focusing on whether Ute 
seller's offor is "roasonahly likely to 
have the effect of inducing reliance on 
Ithe seller I to provide a prepackaged 
business." =< 3 u 

While urging thal the word 
"r.ustomers" t'emain in the de finition, 
the SlaffReport tlid re ommend new 
qualifying language to acld.ress lhe 
concern that the definition coukl lie 
read more Lrnadly than inlended. 
Specifically, the StaffRoporl 
recommended addiug a short proviso to 
thP. ''otlrnrwise assisting" cla use as 
follows: "provided, however, thal 
advertising and general advl e about 
business developmenl and training shall 
not he considered as 'providing 
locations, outlels, accmmts, or 
customers.' '' 2 :1 1 

The language rec.:ommendcd in the 
Staff Report received two comments . 
DOT strongly agreed U1at "customers" 
should rP.rnain in the definition, noLing 
that lho nllure ol' a business oppmLun ity 
is the purported ready cash 11ow lo thf! 
pu1'Ghaser, whid can come eilher from 
lo ·a lions or cuslomers, depending on 
the nature of the opportunity being 

'-''Pm-Paid L.ngal-RNPR, 
,,~• Mary Kuy-RN PR 01 7 (~• un .,Jl.,rnotivr: Mory 

Kay suggusls 1hal in lhll ,:iu111111mlury lo lho Finni 
Rule, lhu Con1111lssio11 nrnk" t:1,mr lhnl pa.sing on 
ad hoc: ruferrnl~ nr1:usl011lllrs who ,:outact lho 
r.omµany diwr.lly would 1111I lriSll"' 1his provision) , 

·,w Melaleur.o-RNPR. 
..!l•1S taff Advisory Opinion \J5-10, llusi ness 

Prn11chfa0 Gulde (CCH) \I ti475 ( 1995). 
tn For uxampln , this new proviso wos designerl 

tu make clua1· lhal giving uclvi r.c ahou\ how lo 
d•u1unsl ral• µrodu c:, ls, cornplole proclur.t ol'dcr 
fon11s uml how lo procass rclllrn~ (1\1ppnrwore
RNPR); or pwviding produd advertising in 1be 
!!Cn01·at medi~ uud lr;i ining in r.uslomor nnd 
hnsi11ess dovulop111ont (Primcrka,RNPRI, would not 
be r.mtsidorcd us "µrovlclini, lor.ations, on ltels, 
1u:1;mui l~1 uuci ,:uslum.ers." 

offored.232 DOT 11l so agreed wit.h thr. 
staff's recommendation to ioclude lhe 
pmviso, but objecled lo hutber 
narrowing of coverage, arguing lhal any 
loophole would lie vigorously exploited 
liy fraudulenl business opportunity 
sellers.2-:. 1 Tupperware similarly 
encouraged the Commission lo adop t 
lJ1e proviso as recommended , slating 
thal lh.e proviso will allow businesses to 
conlinue lo provide general business 
ut.lvice and training without the risk nf 
im1dvm-lenlly foll!ng unrler the aegis of 
lhe Rule.:!3,, 

The Commission is porsuoded by the 
Staff Report 's rec mmendatioo not to 
eliminate the word "customers" from 
the "otherwise assisting" clause of the 
definition, and to add qualifying 
language lo the definition lo tailor 
coverage m ore appropriately. Ptoviding 
the prospective pmchaser with 
assistance in obtaining customers is a 
fea Lure common Lo many business 
opportunities and should be included in 
the deGnitic,n. For instance, in the cases 
the Commission has brought againsl 
med ical billing opportunities. iL is 
typi cal for sellers to offer to provide 
ussistsnce [o Llrn potential purchaser in 
rindi11g customers for the medical 
hilling service.23 fi Allhoug!t the RNPR 
made dear lbat the "otherwise 
ass istiug" provision of the defi11ilion 
was nol inLended to apply lo 
advert ising, no-cost offers olgeneml 
business advice, anti lraining clesr.rihed 
by the various conune1.1Lers,236 lhe 
qualifying language is l'lecessary to 
prevent the definilion Irom a broader 
reading than lhe Commission intends. 
The unal Rule, Lherefore, con laius lhe 
proviso recommended in the S taff 
Report. 

14. Section 437.1 (n): Purchaser 

The final Rul e defines the term 
·'purchaser'' to mean "a person who 
buys a bus iness opportunity," Dy 
operation of the d , finilion ol' 
"person," 237 a natural person, as well as 
any other P.ntity, would qualify as a 
business opportunily purchaser, The 
definition of '' purc hasel' l'Cceivcd no 

m DOH,laffRepml a l 1-2. 
,., /rl, ot 2. 

»• TuppcrwHrn-SIRIT H•porl al 2. 
, .,., SP.e, e g.. FTC,•• Med Billers Ne111•ur-l,, 111<:,. 

No, 0~-CV-ZU14 (S.0.N,Y. zoo~): •/'Cv . M~tl. 
Billing.com, Inc., No. J-02CV07D2(:P IKD. T~~ 
aooz): FTC v. 11/ectmmc Mnd. IJ11/ing, Inc., No. 
SACV02-368 AHS (C.O, Cnl. 2002); ~a1, nlst> F'J 'C v 
Stor Publ'g Gro111, , lru:. No. U0cv-02~1.l (rJ. Wy<i , 
200ll) (ortering to ev01·y1 hiug n•~a,sary lo ,,orn 
11u01wy processinij TIUD r11£11n(ls): FTC v. II.Ml' 
P11/Jl 't1~, Inc., SA{"'\/-00-112- AIIS-A.nx (C,D, r:, I. 
20001 (oflerins 10 pruvJJe llsr nf G!ll "l' ''"ltts 111 noad 
of t:u11smoer 1s ho11w•Lia.s 1:id r.:uwpuler s1-!J'VjnP.ttl. 

-'-'"' 73 JIR nl tlltaJ, 

"'Ser.lion 437 ,lfk). 

http:SA{"'\/-00-112-AIIS-A.nx
http:Billing.com
http:conr.P.pt
http:1111emle.rl
http:assisli.ng
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comment. and the final Rul e includes 
the definition as proposed. 

15 , StJclion 437.1(0): Quarterly 

To ensure ar.curacy and reliability of 
disdosu.rfls, § 437.H (inslrnctions for 
col!1p leliog Lhe disclo ure dor.unrnnl) 
requires sellers Lo revise their 
dis losures at least "quarterly." ~11• The 
definition of "quarlerly' ' sets fot•lh a 
bright line rule that i~ easy Lo follow nnd 
thal tmsures uniformity of disclosures: 
"Quarterly" means "as of fanuaiy l . 
April 1, July 1, and October 1. " Thus, 
the final Rule requires sellers lo update 
their disclosure by those specific dates 
each year. The dcllnjlion of "quarterly" 
received no commenl, and the final Rule 
include the definition as proposed. 

16, Section 437.1(p): Required Pc1ymenl 

Under the final Rule's definl1ion of 
"business opportunity," the Rule 
reaches only Lhose pportuni1ies where 
the prnsµe~ Live purchaser of a business 
opportunity makes a ''required · 
paymenl" to the seller. Seclion 437.l(p) 
of the final Rule defimis 11 "roquited 
payment'' to mean: 
all cousideration that the purr.baser must pay 
tn lhe seller or an affiliale, either by contract 
or by practical necessily, as a cotulition of 
olll11ining or comrnendng oprm1I ion of' th 
hui;iness opporhmity. Such payment may be 
mod dirnctly or indirectly through II third 
party. A requirnd paym1lll t does ool l ndudo 
payments for the purchase ofreasonnble 
amounts ot inventory at bcma fine wholesa l11 
pricms !or resalo or lr.ase. 

The final definilion of "required 
pnymenl" is the same as proposed in Uw 
RNPR and is substantially similar to that 
om ployed in the Amend ed Franchise 
Rule. ll differs in that it includes 
language tha t reaches siluations where a 
paymenl is made directly lo a seller or 
indirectly through a third p:wly . Tho 
RPBOR included lhis rie6nilion because 
without such a morlific11lion, fraudulent
busines oppc;rtunily sollers could 
circumvent the Rule by requiring 
payment to a thil'd parly with which the 
se ller has a formal or informal business 
re lat onship. ~3 LJ 

Th lasl sen tence of the definition 
ex .lu<l1.s payments for reasonable 
amounts of inventory at bona fide 
whole ale prices,240 This effectuates tho 
Commission's detorrnina tloo artir.ulal( d 

'-'"Sec:linn 437.3(b) requ ire.~ 11ml ,in1 il " ..cllnr has 
at least 10 pnrchasors, the list ,1r re lcrPnC:o:~ nHISI b11 
1tpdalud monthly. 

• • 73 FR al 16122, 
""T!te Invent ory sxomplion was nrigi1111lly sol 

l'uo·th by llie Commission in ii~ Jf!7g Finni 
h tlorp rtJ lolive Cu de lo th!' b"ranchis« R11!11. 44 FR 
11 1 49967 , The ratio nale for 11xdud l11g paymcn l.~ ror 
1tvm1lury wos to excl11do "la!guncy rnlalinnships b, 

whkh lud upeatlenl agonls, componsalHil hy 
c:umn1Js~ ion 1 ,'i:el1 goods or $icrvir:es 11 (n.g.. , i11suronco 
•a los purstJ1u; I, Irl UL 49007-68, 

in the RNPR, that traditional protlucl 
distribution arrangements should not be 
coyered by 111 Bu ·inoss OpporLunily 
Rule.241 Manufacturers, supp liers, and 
other trad itional distrib ut ion fi r ms 
"hiive relied solely on U1e bona fide 
wholesale price exclusion to avoid 
coverage as a franchise.'' i 4 i 

'fhe JPBOR had eliminated this 
inventory exemption in au allempl lo 
bring pyramid schemes !hal engaged in 
"invenlory .loading" within tho arnbil of 
the Rule.2 ~ 3 Sovern] commenters 
contended that the IPBOR would have 
reguln ted a wide range (Jf legil.imate and 
traditional product distribu tion 
arrangemen ts th,it were nol associated 
with the types of fraud tha t business 
opportunity laws are designed lo 
remedy. FO!' example, on!:! commenter 
suggeslcd that the IPBOR could be read 
lo cover product di stribution through 
retail stores simply be o.use tl1e retailer 
pays for ioventory.20 Thi commenter 
suggested that its busioe s opernlions 
would meet Lh e IPBOR's dofinition of 
business opportunity because. among 
other reasons. th e "payment" prong of 
the defini tion d id not exempt voluntary 
p-urchases of inv .n lm _,M!I 

Because th < ppll ntion of th IPBOR 
lo these types of arrangements was 
unintended, the RPBOR narrow d the 
definition of "'business opporlunity" by 
clarifying that a "required payment" 
does nol include payments for the 
purchase of reasonable amounts of 
inventory nt bona fide wholcsnlc 
prices ,2 46 Moreover, in lhc RNPR, the 
Commission delermined that 
challenging deceptive pymmirl schemes 
in targHl@d Jaw e11forr.ement actions 
brought nnder Section 5 of the FTC Ac.;l 
is a morn cost-effective approad.1 tl1an 
attempting Lo address pynimid schemes 
through th, elimination of Ute iuventor_y 
ex mption as proposed iJ.t Ute !Pl:lOl{.21.7 

In r ,sponse lo the RNPR, MLM 
industry c;ornment rs urged the 
Commission Lo expand the inventory 
nxemption atlclitionally lo 1\xcmpl sales 
of business materials, s1.1pplie ·, and 
equipment lo purr.ha crs on a not-for
profit basis .2 "-11 Commen ters stated that 

••• 7:l FR at 16122. 
J4l /rJ. 
""71 l'R at 190ii« lnvonlory lt,ecling oor.ur~ 

wlm11 a 1:u111pn11y's irn .t>nlive pmgt'lllll fo rri,s ru1: , 11ils 
I<> buy nwrt• pruthwt · lhun tlwy cr.u ld e1•,r Sijll , 
ufl un u1 iunnh:d pri<.m,. Ir Ihis <ur. lhroughou1tho 
r.mnpany·~ 1lislrihlllm11 S)•~lum. th~p,mple I ll11• 
lop ufl lrn pyrnrnid Tciil ll ~ub9ldnHnl ptnfil . ev«n 
thoutih liltle ur 110 prudud 11 1ul•ll-• lu mttrkul. 

20•1 ?a f'H ut Hl I13-14, 
>·1'/r/. 

14H Jrl " ' IIH 14 . 
>·17 n J,"l{ :ll 111122. 
, •• Com 111 11ulc1'.i II IIAA•-•IO!l vnriuu, Wil)'~ to 

ciqrnnrJ tlrn HX~111pliun . SeR DS A- RNPR ut 4 
tror.omm Anrliug that lhn r,xumptlnn lndudo 

the MLM business model often requires 
that new sales representatives purchase 
materials. supplies. or equipment to 
facilllaw hi s or her sales lo 
consurners,i 4 u AL least on commenter 
also noted that individunls sometimes 
pay to bec.;ome sales cousullanls solely 
to olitain Llie pratlucls Lhal are parl of 
the company's sales kit for personal usn 
fll lnsB than retail cost.isu These 
commenters argued that without 
expanding the exemption, MJ.M wm1ltl 
be swept within the scopti of lhe 
Rul e.2s1 

The Sto l'f Report noted lheso 
r.oncerns, bul opined lhal they wero 
mispl aced and Ihat the suggested 
changes to the definition of "required 
paymeiit" were unnccessary.2 ,,2 The 
s taff recognized. however, Urnt \~ithoul 
making the changes suggested by th e 
commenters , some MLM companies 
r.ould inrioad mee-l the "required 
payment '' prong of lhe business 
opporlunily d finilion.~5 ~ Bui, as noted 
previously, in order Lo he c:overeri by the 
Rule, an entity must meet each of'1hc 
lhree del"iniLional components of the 
term "business opportunity." 254 

MeeLLng one prong is insufficient IO 
come within the scope o[ the Rule, 

"l.ll!si1111s~ nwlerial.s, supplieis. and Hq11l pr11 H1II ~otrl 
011 a not•IM-prn fi t bu~ is"): Mnry uy-KNl'H 1\1i 
(s01110J; Ayoa-RNPR al 2 (~xemptlon ,! lill11lcl HXt~ucl 
In "salas aid or kits ;i1 cost"); Tupp•rwore-RJl:(IR al 
4 (mqn ir•rl JJny ,uonl shou ld 1101 iuclude paynuml< 
for lhe pmr.ha,~c uf ruASuuablc amoUnlll uJ invonlofV 
al houn Ode whulesnl11 )Jrir:1<><, whld , 111ay h~ usorl 
lor rns~I", h·•~" or J1~11lay, or paynionl~ fc,r 
prndur;t,; roe· p~rsonal us~) . AlR,1, one 11ummentcr 
P,K prP.&~rl r.o t1CQU1 th t unJur the JJrupc.sad 
deli11 il1uu , vulil!lta,·y P"Y"'""'~ oi:ide In thir<l 
part ies !!11arfiliu1.,,I with thHJ<~!lur li,r ile1ns or 
oqulpmenl In lm uae d in" pmchuse.r•~ l.iu.sjne1<s
1:nuld Ila c:ona iderc<i a "requirnd paynw11 l." SeH 
JOA-RNPR a l 4, The Commission dlsagrn~s. Dy ii• 
vP.ry wort.ls, tha ,t!lfiniliou is not lnlenditd tu 
~artlll p11yn1unt~ uf lhe 1ype. da,":riliod hy Iha 
comn,m\!Hr, ns .s 11ch pnym nts aru not made il irr: ctly 
01 1111llrectly I thu s lier-

"'" 11SA-RNP~ ut 4; Turporwaro-RNPR ;1L 2 
/c•xph•inlng tl rnl ii ret111i1•os purt;l111su <1 1" tArl~I 
fln~it,f'•~ Kit th11t runla ins a sel~clion of 
Tu 1pf-rWM!i p,otlncls sold bo.low re.t~il va l11 t1 £01 
,lianu 11• trati •J11 a! p1trtlos): Mary Kay-RNl'R at 4 
(il1itit1l ,al · k.il, sn1d lo c:ansullaul al bt>luw ,.oNI, 
in 11s•d Ill ,tomou~ll'HH! product• !<1 1:1,~wmers): 
Avon-RNPR 111 2 (~al! 5 ki ts, whir.Ii ~x11lai11 bt1.sinc"" 
fu11dum11nt(II~ and provide n~COIINary cu11 oif1 mecil 
such 11s 8llle~ broohurei:, solo, tm:~ipls , n Iola hng, 
11 11 ,t pro turt .~OlRJ1lM, ore ~c,1<1 tu incl tt pund!!!ll Ra l • 
r~prns ,n1111l vu~ wilhoul · prufl1]. 

""'J'upp<'rlW1r •-RNPR hl 2 (prCHh11:IR In sl urtnr 
flu~inttS.i Kil sulcl Ir, suh•s ,:n11s11hanl• rllc .'1170 or 
$12fl httV!l J"81rl11 v11illll u f $~50 u11 d $5!ilJ 
re,paotively). 

""' fJSA-RNPR; Mary Koy-«NPR: Tuµp11rwo1 ·1J• 
RNPR; Pre-Pnid Lllgal-RNPR. 

>be Starr Ruporl ,11 r,ll. 
"" ld.111u? 
'"' Id.Thu:1r o,11t11pon,ml• am: (1) A su li dt~llo11 111 

1•01,,, inlo u lhlW h,1,htti•s; (2 ) a rcqui rc·d payn1en1 
rnu<l( 1lo tlu, .~ellm: aud (a) n r11presl1n lation 1h01 IJ,., 
seller will tr.w,<10 11,qist,,,1co in Iha l'o,m of 
s!lC!llting t,,cot lmis. •ei:l!ring or.m11J\ls, or bi!yl11g 
lmck p,ooils pmdmwcl by thn lmAine•s. 1,~ el n. 186 

http:ioventory.20
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Furthermore, lhe olher clarifications 
and changes to the dcfin.iUons of 
"business opportuni_ty" and "providing 
locations, outlets, accounts, or 
customers" under the final Rule tailor
t:ovcrnge approp!'ialely, and make the 
additional sugges!P.d changes to the 
"r quil'ed payment" definition 
unncr;essar , A .1,ordingly, the SLnff 
Re,port r co111111ondc:d lhat the dcl'inilion 
of "required pnym nt" be adop ted in 
Lhe form proposed in Uw RNPR.255 

Mornovcr, the Commission is 
concerm1<i Lhal P.Xpanding th o 
exemplion as lho comrncnlers suggested 
woultl create enforcement p roblems. For 
example, when a "required payment" 
includes both an inventory antl non
inventory r:omponeot, ii would be 
difllcult lo tlotermine whelher non
invnntory producls-such as sa1es kits 
or display-related maledals-were, in 
fac:L. beiug scild lo purchasers at less 
lhan the sal l£lr's cosl. Finally, the 
suggr:st-erl changes could have the 
unintended effect of aJlowi ng some 
fraur.luliml business operators to be 
excl uded from the Rule's coverage.~5 " 

ln response lo the Staff Report, the 
Commission rec:eiv~d one comment 
add r ssiug the "n-.quirerl payment" 
de(inilion. 'T'he cnmm nter .1 rorlh 1·he 
SUlll ugg1!Sti n it hnd pro iden in 
rcspo ns • to 1lrn RNPR-th l ,1 "1,uqnirud 
pa ment'' should nol ind 1cl1• si111al inns 
wln-irr. the sci lllr a rnos lo buv ba k from 
the purchaser any unused iuventory 
withi n 12 moo lhs or purchase for al 
least 90 percent of Lhe purchaser'8 
cost,257 The comrnenler, a large MLM 

01npany, no ulinu1;d 10 urguc lh 11 
ir1cc rpornling Ihis dmnga i nlo 1lw 
definition or "rcriuir ,cl payme111" would 
assist in crea ti ng reguli\ lory certainly 
thul the Rule would 1101 cover this 
situation. The comme11ler disagreed 
wilh one of Lite justific:alions given i11 
the Staff ReµorL for urging no 
modificati o n o( the definition-namely, 
Lliatsatisfying lhe "required paymeul" 
defini ti on, by itself, is insufficient to 
bring an en lity wilhln the scope of the 
Rule. The commenter argued Lhal 
I •ilimulu co rnpanit:s lhal mights 1lisfy 
lh '"r quired payrnont" prong lmw loo 
mu h 1l slak to rclv 0 11 on o lh1: ttlb 1· 

two prongs nf the "busi ness 

so II 
"'" For oxurnplo. in /Jr,iior/ StilfRs v. U11lv111 "11 /Jl 

Aclvnr., fn c.. No. 1,06-cv- 152-DAK (b, Uloh 2006), 
lhc frnntlu le111 l111~inc~~ npporlUnil)' ~d lct· lold 
purdm~ r~ 1hoy coulol nnru •i.g11ifi«1111l mnn by 
J11nl1111 up llu l1111~s 11 w1111rs In pu • r111111thl • loo "111 

dl~pl1w thu r ho~tn ss cnrds in r,n:k disph, • ··vrofil 
1ulur,," In 1h01 urum. lhu ,mlin 1>11rt:l11m1 r sl wont 

Iowan.ls tho mck di~play prnfit uouler.~. whidt t:ould 
be oharor.l~rir.od as "dl ~pluy-rofol"d rnatar\a lsi ' 

'" Tnpporwarr.•Stu rt' Report ul a, 

opr orlunity" definition lo ov id 
c:overag u11tlr.r 1h,; R11l e.2~a 

This 1rsurn Ill is nrit p 'l'S\IIISivc. Th(l 
definition of"required payment'' 
ulrondy trxclutles pnymunlS !" r 1h11 
pur-1;h 1i;u of inven lmy al bo1111 fide 
wholtisule pl'I es. To lho nxtu111 lhnt the 
business opportunity seller offers 
inventory al pricos above wholesal e, 
sut.h a payn1enl would genera le profit In 
the seller. Tr the Rule w l modifie I 1 
e empt poym nls for in enlory not just 
al wh )() al but also r .tail prices, such 
a hungo w ul I give sellers au incentive 
lo -slru lure th ir vaym1ml schemes to 
r1iqui re nnl pa menl for invontnry, in 
l)rder to nvoid coverago l, lhe Rule. 
Moreover, granting an oxemplion lo 
sellers IJ1at offer lo huy back some 
percenlagfl of unused inventory wilhin 
12 months is problemnli in ligl1r of lh 
Commission's experience that 
frauduleol business opportunity selhlrs 
could go ou t o t' business, cJJange names, 

r diimpp a during ll11t tinw.2 ~" 

Ac ordingly, th final R11l - incorpol'ates 
1h1! dafinilion of• ·requmid paymenl' ' ns 
rccnmmcndfld in the StnffReporl. 

17. Section 437,1(q): Seller 

The final Rule dflfines Iha term 
"seller" to mean: "A person who offers 
for sale or sells a business opportunity." 
Like the "' purchaser" definition, il 
co ntemplales thal bolh natural persons 
and entities may be business 
oppotlllllily s •lle1·s.26 u Theqlufi nitiv11 of 
"seller" is lu1cliangerl from the INPR, 
received no comment, either in response 
to lh e RNPR 01· the Sta[fReporl, am.I Lho 
final Rule adoµts the defLnition as 
recommended in the Stuff Report. 

18, Section 437 ,l{r) : Sig11ature or .Signed 

Under§ 437.3(a)(6) nf Lhe final Rula, 
busine oppnrlunil s lll;!r r 
rnquir d lo n.Jto ·h .i cl11plio1tc . py of 
111 dis ·lns111·1: dn(:11mrn1l. whkh is to be 
·i •uer.l nnd dot d l1y lh • purr:ha •01\ A 
ck:i;ignalion for lh signnlurn and datr. is 
includ11d ,11 llrn h tlC>m of th di i; losure 
document. Tha Slaff Report 
recommender! arlc-ling a definition ol' 
"sigoalur ·• 10 lh Rule I larify that a 
igMlut' • may includ 1111}1 1, 11.· ni or 

digital fo1'111 of :.lgnat1t1• • t Lhe xt 11 1 
thal t1 h ign turns a1· . vn.l i<I under 
11ppli able law.i01 Tho re .ommendcd 
definill n of ''signatura" rec ived no 
c:ommenl. 

As rer:ommrmded in Ihe Slaff Reporl, 
§43 7.1 (r) of tho final Rulo stales: 
"Signature or signorl " means "a pm·son 's 

,., /,/ 
"" ,5(!~ DUJ-Sl~!f Ro11m( al 2 (11ut i11g lhnl nuu1y 

h11slnnN~ OfJpur11111Hie~ !JP.gin 1111 ~nd witlii11 il ~hurt 
porl ud ,,r \imn) . 

,en 71 f'R ol 1 !l0tl7, 
'"I Slaff £!,.p,1rl ul [ill , 

afl'irrnative steps to auUumLicate his or 
her identity." lt in cludes a pe,•son's 
handwrillen signature, ;,swell as an 
t1lectrnulc or digital form of signature to 
the exteol tha t such signature is 
recognizeu as a valid signature under 
app li 'llble l'ed rnl hiw ol' late con tract 
law. 1"rn2 This d linilion I'~ ctiv 1 
pel'mil b11si11 ss opporl unlty ell r to 
comply wilh th Ruic el c:lronicnlly, 
cousisteol wit11 the Electronic 
Signatures in Glob, I and National 
Commerce A l , 15 U.S.C. 7001,203 and 
is consistent with other rules enforcod 
by tho FTC.2 M For example, a seller 
could obtain the digital signature of a 
purchaser by providing the disclosure 
documenl to the ptll' haser as a word 
processing document and require the 
pun:hn -'TI<> type his or h name into 
the Ii rm in 1he space pro id d for the 
ig11alure. AIL roativcly, the eller could 

dil'cct the pur •ho, r lo a web pago that 
contains an electronic version of the 
disclosure document and require the 
pu1· hasr~r Lo input his or hP.r nam 
befi re ul.Jmilling U10 web-bas cl f rm 
e I ec: Lro nica IIy. 

19, Scc:tiou 437.1(s] : Wrillen or Jn 
Writing 

The final Rule, like the version 
propose1i in the lNPR, del'in Lhc l rms 
"wrillf)n" or "in writing," whi,h ur 
used through ouL the Ru le ~05 as •iany 
docLtmenl or infol'matiou in printed 
form or in a.11y form capabJc of being 
downloaded , printtJd, or otherwise 
prnserved in tangible lol'm und read , [t 
includes: lype-sot, w,,rd proc:essed , or 
handwritten documents: information on 
computer disk or CD-ROM; iufOJ'mation 
senl via email; or information posted on 
the lnlernel. 1L does nllt include mere 
oral statements." Th is definilinn is 
designed lo capture information s tored 
on computer disks, CD-ROMs, or 
through � ew or em0rgi1Lg technologies , 
as well as information senl via email or 
po8led on the Internet. Neverthel ess, th e 
definilion seeks a balance, attempting to 
minimize compliance costs while al the 
same lime pt'evenling fraud . To that 
end, Lhe defin i tion wouJd make clear 
t.hat all eleclnmi c media must be in a 
form "capable of being dow� leaded, 
printed, or 01l1erwise preserved in 
tangible form and read,'' thus ensuring 
that a pl'ospcclive pu.l'chaser who 
rec!:lives dtsclosut'es electronically can 

au, This d~tiuitlon ls coniistonl with lhH 
dol1111lfon of .~ig11at11r in Iha TSR. s~e 16 Cf'r<. 
310,3(a)[al. 

stJ, /foll 71 11R ~I 1U067 11.142, 
,,,., SrtJ ·nm. lo CPR :lm3(a)(3J(iJ: Amenilecl 

Franuhlsn Rnle, 16 Cflll 4:io ,3 (u) (1:unlalning Ni uillnr 
clofi nllicms) 

'"~ E,g., !1§437.2. 437.3{a l, 4a7A[o) , 

http:�lle1�s.26
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l'ead them, share t!l(lm with an advisor, 
and retain them for fu ture use.2''" 

l n resp 11se lo the Stt1ff R port. one 
commenter expressed on em 1hat the 
Rule would be overly burdensome if 

lectronic: compliance were not 
permitt ed. 26 7 As discussed above, 
bow<wer, tbe definition o[ "wrillen" or 
" in writing" and the definit ion of 
"signalme" or "sign,:d" each makes 
dear 1hat sell ers c:nn comply with the 
Ruic elac:lronic111\y.wa Tims, the 
Commission Adopts the definition as 
recommended in the 1affReporl. 

B. Section 437.2: The Obligolion To 
Furnish Written Documents 

The next section of the Rule;§ 437.2. 
impos a cor r qui rem Il l of the 
Ru I - tho obligulion or s II •I'S 10 farni1,h 
prosp cl ve purc:ha 1·s with 11. ingle
pog tlisc:losure rlo ument bel'nm 
pur hasers uxct;ule II c:011 1r11nt or pay any 
11101w • s nol.ud prnvio11sly, llw 
dis ·lo:mn d11t: umu111 1·, qu rod undur the 
Original Franc:hi~e Rule and intorlm 
Business Oppnrlunity Rule was ollen 
extremely lengthy, cunibersomo, !!.nd in 
omc ways ill-suited to busin ·ss 

,oppot•lunily tnm ·a ·\ions. Thro11 h Lhe 
INPR ond the RNPR, the Comm ission 
ough t lo simplify and slrna!llline this 

documoot in order lo mak the 
disclosmos more mooni n!,lful to 
COOS UtnC l'S, 

The d isc!osure document nrnndalcd 
b §437.2 must be furn ishod at lcasl 
s •ven calendar days hofom one of lwo 
events: Either (1) 1he extir: ut iou of any 
contract in connection wi tb Lhe business 
opportuni l sale; or (2) tlie p11ymenl ol' 
any con idoralion to th1J se ll r ,:rn~ This 
-provisicm i · intended to ensure a 
m1ll'orm s11111d 1rd for determining when 
sellers mus t 'furnisl1 d isdosurns before 
polenlial purchosors must put th ir 
lll1Jl1Cy at risk. Scr~tion 437.2 darin1.s 
1lw1 "1lny menl to thu e lhw'' 1· r r to 
puymm11s mad1~ Rillt r tlir • ·11 lo tho 
seller. or inclirw; tl y lhl'o11gh n thil'd 
party, such as a broker, ]earl gflnorfltor, 
or locator, 

The severi calendar-day period was 
modeled on Lhe Original Francl1 ise 
Rule's requil'emenl that sellers furnish 
prospective purcha::rers wilb a 
c 111pl ted ·opy of lhr. rlisclosure 
rlo ·mn nt al I nst t n husiness days 

, .. ,. 7 l l'R o l 1goe7, 
"" NG ('rand, ise-Stalt' Rapm·t, 
"'"Seeu/sa .rnµ,.a nol" WI. 
""'Seo1io11 4;J7,1(•J a! lnwR lho disr:!1,sUrtl 

1l111 :111111ml Ill h11 pn"•id1ul lo .,11r1:hml1tn< 
11lur1rc,nic~,11 '• •lu:h *' h)' 11110ili11i In"" lhn l1111,m, t, 
1uooli11t h vi,111111uil 1111 · Pr111·i1llng lhi, ,U~t:lhRlllt• 
1101:omunl 1111,11111h '""' oflh1tx1111l1011111llv11 m,11hm1R 
1lrn1K 11111 . lu1wt1vnr, ,ulh ~f\ 1111• ulh11 111 lh1, 
oliligolion lo <thlom and m11in11,l11 rn1pi,1• of slgnml 
and du1ed dL,r: tn ur~ nman1111n1~ fll'u\lided 111 
purd1m1:en 

bcfor a pot.en Lia! purchaser puy any 
foe or executes any agreem nt i11 
conn(1ction wilh Lhe sa le.270 In the 
INPR, the Commission prnposed 
shortenfog the period of time business 
opporlun ity sellet's would be 1· •quired to 
pr virte the disclosunis lo pol 11ti 1 
pur ·h asers,271 The Gmu m i~sion 
cl I -rmined l11at seven calenda r days is 
su Fricienl Lime Lo enable a prnspective 
pur has r to review the information 
· nt in d n Ll1e ·intplffi d and 

streamlinccl basir, disclosure documenl 
and any earn ings claims statements, as 
well as to conduct a due diJigencc 
review of the orfering, including 
contacting references.an The seveo day 
time p riod wos prt1poscd io lhc 
RNPR,21s 

Only one comm ent received in 
1·esp n l tho RNPR addressed this 
1uovisi n, Th' :ommenter ttrgu d , 
w il houl providing rin eviclonc: , Urnt 
impo, ing o "waiting period" of any 
length before a pl'OspecLive pul'chaser 
sigus a b ind ing agreement or mAkes a 
payment Lo as Ilcr woulu chill the sale 
of legitimate business opportunities.274 

The Commission is nol persuaded hy 
th is a.~sertion, as both lhe Original 
Fronchise Rule and interim Busiuess 
Opportunity Rul e have wailing periods 
in P,Xcess of seven da.ys .21 r. FurtJumnore, 
a wailing period is parti r.u lady 
noccssary ln the sale of business 
opportunllies, whet·e consumers are 
often rushed into muking jnvestment 
de; isiorrs.270 No Slaff Report comments 
uddressed this provision. The 
Commission conclu t.les that seven 
calendar days is suHidenLlime for 
purchirners l o review I he disr:losure 
information and Lo con duct due 
diligence, and a ilopts § 437.2 as 
rncommended in the Sta IT Keport, 

C. Ser.lion 43 7.3: Di&·c/nsure Document 

Section 437 ,J(aJ of t he final Rule 
instructs bllsiness oppoi•Iuni Ly sellel's 
how to prepiire the basic disclosure 
docum ent , idenlifies 1he categori es or 
l'oqulr cl disclosure, onrl pe .ifies what 
inform 1lion must be inr.l11dnd in 0tH.: l1 oJ 

'71'Son71 F°R al lnllln . Who" ll1Rnngirru.l 
l'r1 ,11d1isc R11l0 w1,~ ,,mc11do<I , (t,A lim p1•1•i od Wij~ 

ex1ornfod lo 14 cu!Qudar doyo, Th~ i11 tarim ButtinttHS 
Opr,orlunit i• Rule wai11t11i11t•d tl11: 10 l,uslne ~-d~y 
1,orir,d, s~~ 72 PR lll l'Wi~. 15570 

'" ,m71 FR11t t1J01;7, 
,,, I//. 

"" Sa~ 7 l FR at 16134, 
,,,r101wl Anlars -RN JJK 11l 1:1-14, 
.,, ' Iii' lb Cl'R 4;11; ,210) (flllltl~n111.uhrutl11r n;iy~l: 

§4.17.2(~) of th inl11rirn Bu~ln~~s-Opporlnni ly Rule 
lien hull'lne~s day4). 

"'•Sn•, "·IJ .. FTC v, Bu.,-, c,ml Jsxpm1,,·. lnr.. Nu. 
llt.-CV-4671 lPf,<;/RU0 (IJ. Minn. ;lll06) 
(n,pr,,. hlllliVH~ 101d COll'illlllUr, Urny muM lnl'l!Sl 
wit hin unc.i or two w~4ks in 01dcr In l11ke advnntage 
,,r i110<1il1I "pro111otionul" r11t11/ 

lhese categories. Seclioo 437 .3(a] 
r11q tt h:es that sellers prov ida prospective 
pur ~a ers wi h informat ion abo ut th [} 
scllflr. Lhe seJler's liUga1ion hislory. any 
cancellation and re fund poHcy. any 
earnings claims, and 1•eforo11 ces "in tlto 
l'ocrn and using the I 1ng11 Ill set forth tn 
Appendix A" lo the Rul e. In addilion. 
the final Rule udds a 1ausH lo§ 4:37 ,3(11) 
requ ir ing Ihat ii' the offe1• for sale, sale, 
or promntion of fl hu, inoss opportu nity 
is conduolu I in Spimii.h, the sellll musl 
prrwi1l • the Spauish versinn of the 
di:mlos11re document [Appoudi x B tn th o 
Rul e) and rr<wide ny requit·ecl 
disr:lo.~1m1s in Spanish . For sales 
conducted ln a language other Lhan 
English or Spanish, the seller must uso 
the form and an accurate lranslalion of 
the languago s t forth in Appendix A. 

All di losuros, regardh1ss of the 
ln11su11g lhey ,, in.mu lb•pr on tod 
in a "singlo wl'illon d ocum1 nt." Th 
Cotrtmis io11 con,:ludl!S 111111 1l w ·ingle 
wrillen dot:Llmen t rnqu iremenl is 
necessary to ensure that disclosures are 
not furnished in piecemeal fashion lhnl 
easily r.ould be overlooked or lost,:.m In 
addition, req_uiifog thal the <liscl osw·e 
lnformation be presented in the 
pe ifi d format will prevent sellers 

l'rom il'c11mvtmting lhe Rule by 
presenling tl.arnaging infot'maUon in a 
format that is no l sufficieull y pruminen! 
to be noticed or understood. or that is 
not reAdily accessihle.278 Failure to 
follow the form and language of the 
approprioto nisclosurc document would 
constitute a violation of Seclion 5 of th · 
FTC Act.279 

Suction 437 ,3 (a)(6) requi res tha l a 
seller provide t11e potential purchaser 
wilh two copies of the disclos ure 
documcmt, one of which L~ for tl1e 
prospective purchaser to sign, date, aotl 
retu!'n lo the sell er to maintain ln 
accordance with § 4:17.7, Section 
4:3 7.3(b) specifics thaL it is ao unfair 01 

decep tive practic' and a viola lion of 
Section 5 of lhe F'TC Act for a seller to 
fail to urdale the requirod dis losurcs at 
leas t quarterly lo reflect changes in the 
five requil'od categnl'ies o[ inl'ortnation, 
providocJ, however, that Lhe lis l l 1f 

refeeenccs must be uprlatnd monthl y, 
until Iha seller hos 10 purdiasers , arler 
which quarl l'ly updates are t'(l(l11i rerl. 

The sections t ha t follow dist: uss the 
evolution of lhA rli sclosurn document's 
forma t 1rnd subs tance, the commentary 
received aboul lhe disclosure ducumenl , 
furthor revisioni, to lhe docurnenl 
recommended in S La lT Report , and LJ1e 
Comm ission's analysis o[ lhe com men ls 
and recommendalions. 

"'7l l'Ral 1~06i, 
:? 78 S(Ul ;cf 
"" Sn11§•137,3(u) 

http:references.an
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1. Th Format or lhe Disclosure 
Documenl 

a. Background 

A,q noted above, fl major goal of lllis 
rulemaking has been lo slrearnl1ne Lhe 
lengthy disdusure document that was 
appropriate in Lh e sale of bus In ss 
format franchises, but ilJ-su it d to the 
sa le of tradi1ional business 
opportunltiP.s. 'fhe intarim B1lsln ,ss 

pportunily Rulo. modclod on th 
U1·igi na! l·i'U uchise Ru le, .r quirod sellers 
lo make more than 20 separate 
disclosures lo pol.enlial purclu1sers.2ao 
RAquiring sellers lo make th se 
extensive disclosures imposes 
si~nlfi co nl <:Ompliance r.osts on r:ov rod 
hw.lno~ses, and many of the disdosuro., 
which are malarial in lhfl con tAxl or 
franchise sales re not well-suited to 
lrns i11 os oppotfo11ily soles. The On I 
Rul ims lo slriko the prop ,r htilnn ·e 
lJ lw en pr sp c:l iv I put·<:ho:;crs·, P.ed 
fo1· pre-snl dis ·losure a nd lho bu r'den 
imp ' cl o n 1110. o sailing business 
opportun i1ies.211 t 

Thus. the Commission p.roposed a 
sing! -11age disc losur documen l both in 
thP. INPR and tho R PR. The 
Commission inv-iled public conunAnl 
abou t the furm. including whether th e 
overa ll prP-sen lation uf information 
cou ld be imp1·ov lo mak it more 
useful an d und r land bl • and w hether 
Lhe s ubst antive disclosul'e sect ions 
would capture the informo llon that 
would most benefit poten tial 
purchasers.2 & 2 The Com.mission 
received no comm nts in response lo 
this request. 

The C mmission engaged a ·onsultanl 
with ·p rli c ind u111 nl d sign and 
c: mi reh ,, ion to luut th propo: d 
<lisd osul'o do .umont I c ur tJ111 ii 
11dcquut ly co ,w .y lo n umers 
it1fo1•1na ti n mat l' iul to th prospective 
business opporll111ily, and w doLecmine 
whether th e overa ll prcsentati n fthe 
information in the proposod docurnenl 
could be improved lo make it more 
useful and underslandablc1.2ng 
f,' llowing publ\ ati n r th initia l 
p1·or,o C!d disclos 11 r · do ument. Lbe 
<:ousultan t condu •ltlCI ext nsive 

""' 'l'he~a innlndtt 1ml a,~ not li111ltecl lt1 
i11forn111lion 11110 111 lhe s Jl er; lhe bus iness 
h 1n~mund ol llN p1i11olpnls uml thnlr li1 iH11lion ,u1 tl 
l,nokrupk • hl~111rlt!x, Iha t~rms nnd wnllllinn~ of 
1h11 ulfur:~rnll I c:nl ,u111ly~fis of, xbll 11i; Irum hi~ d 
<11 ,d 1:u111 111rn ••own, ,1 ,1t11l ul~1 p rh,1 pm ,hu ,,r , 
lni:l111li118 thu 1111rnr,. 11 ml ,ulllr ·s~u., ol ;ti h·tl~t \0 
111111:h11snr., IC U1rrcs1llw [lrclspu!II 11•0 liuyur: 11ml 
,111111111<1 li1111ru:li1 I ~111hm1 111~. t\dditlounl ,11~ I sure 
and sub~tonlinlion provisions 11pply i1'1ho su1i(1 r 
chooso9 lo nta ko any finunr, ial porforu1ttnc:,1 
ropro~enlol inns. 

'"' 73 FR at 16 I:10-32. 
2" 2 Id. UI 16'132-~3. 
'"" S011 r;wrnm/Jy Mlll!l'n RIIJH ll t . 

consumer lesting that resultau in lhe 
revised prop sed dis :losure du(;ument 
that the Cr rnmission r:onc:luclcd 
s uhslaotiaJl'y improved both the layout 
and lli11 wording oftl1u fo1'01 .J.114 

ome r the changes snggestccl by the 
consuhunl inchul ud: Changing lhe title 
of the form from ''Ilusiness Oppor luni ty 
Disclosures" to "Disr:losme of Importai1l 
Informal ion about Business 
Op1mrluni ty": ravi. ing th·e pre11111l, l of 
th e di ·r:losure Lo Ill a ii more r acleb lo: 
adding a descripli n of the Fodon,l 
Trs1du Corrunis11ion for consum •rs who 
may n lb fumili r with lh 11g n y: 

larif ring that the ir&ll'lnotion on the 
lbrin r 101 spedflc,illy 10 1h busirie s 
opp rluoil the reurlcr is heing offered: 
mformolli11g the sedi ms lhnl add ress 
1:nrriing , legal ncli£111s. nnd cancellnl ioo 
ar 1'Cf1111d polidus, to moke th se 
uclions asi 1· I ur1d rstnnd: ~rid 

;ukling ;in le below th• sion Lui• lln 
I ling th e I th · FT r ·quir~s Ihut th , 

bu in opp rtunity s II r iv 
p L oti I buy •rs al least seven i::ul •nd r 
da ,S befor .asking him or hor lo siuu a 
purchase contr1w1.::11 , copy l1r th~ 
ri viim l prop 1sed disc;lusurn (1() ·um 111, 
which i11r:orpor111od llrn 00 11 ultunl's 

ugg(rsltt l rovislnns. wns i11cl11ded ·11 the 
Work hop Nolie annou ut:ing that th, 
FTC wotild hold o public: workshop 011 

June 1 , 2000. iaa 

b. Puhli c: Workshop 

On June 1 , 2009, lhe slal'fheld a one
rlay pu lie w rkshop in Washington . DC 
to gol µubli , input oh ltl tll rev[:; d 
111·oposcd cli - I sur do umonl .' '"" The 
Work~lt r> Nolie invite intet"Slod 
pal'!i . lo ·ubmila r 111csl l purlicipot 
as a pa111 l isl. 21111 ltimnt •I , th 
wol'k hvp fi alui•od riv panelist w'11 
rcpr ·1111 d a r11n1; of int ,•osls Jl th 
pro1 us d Ruh, Including o feller I low 
r. nJ'or1:or,u•o < slate low e nfot r.i~u 11 

consumer advncale,w• lh e general 
counsel of a national mullilevel
morkr-iting r:ompany.zu 2 and a form er 

26' 74 l'R al 18714-15, 
=• Sr,e ~e,,~mlly Mocro Report. 
2 " 7<l l'R "' 18714. 
" " 7 id. 111 ro.s ppn•u In tl,o RNPR, thr1111 u1 11111nu11 ters 

(ORA. l'la1to t /\nlurcis. und John•on) t,otl rli;l11n lty 
n.11111 ••lei.I~ hearing as pm·ml1l11<t ln Um l\ l'l( (seH 
7:1 l'R at lfil 10), ltut ln le1ag111!11 llwl "pulillG 
workshop Wl•t1ld mldroe,; !hair Jssues a11cl e1Jn~ei·11 , 
mnro ofnciianl ly. 

"""Tho sta ff ra110ivnll , . .,,p,~•I., lo ~"rve ,,., 
111molis1~from olght pa,,.,n,s. It ox to11 dotl r,rTnrs to 
strv,•a• pan elists 10 uud1 of tile.so 11dlvi1hi:clx. thre P. 
nt whnm tled iirnd , 

"""Kenneth Just (")o~t"), DO), C.ll'lko ,,f C:011s1t11wr 
Litigation. 

""" Dolu C1mtow1 ("Can tone"), Ma ry hud AU 1rnoy 
G~n,1ral'8 omc: . 

'~' Jon Taylor ("Tny lor") , Consunio, Awarcnttss 
l11slitute. 

""Mauroan Morrissov /· 'Morrlssoy''), 
Tnpp01'Won1. 

director of 1he FTC's Buroau. ot' 
Consu mer Protection.211a 

Workshop paneJisls uniformly 
app ovetl lhe revisfld proposed 
di · .losul't:: document, ond app lauded 
the Comtnissi n 's goal ofstl'comlining 
and simplifying the form.w4 All ' 
workshop pun •li sts believed thul lhe 
disclosurt1 cl )Cumenl generally 
acco m pli shed th e Gommi sion ' slated 
pu I'p oses of slre11mlining and 
simplifying the form lo make il m m·e 
us •ful to prospective busin ·s 
opporlunily purchasers, although they 
did have some m inor suggesti ons 
related bo lh to the proposed d isclosure 
document and some of thll substantive 
di closure requirements, which are 
discussed below. 

2, Section 437.3(0); DiscloSllre 
Requirements 

Section 437.3 l'equires that business 
01 p 1·tu11ity sel le r give 1>1·osp l ive 
pur ·h aser · five itom or meto1•ial 
info rm ation. in !l basic disclosure 
document. 29'• Each required disclosure 
i intended lo help prospective 
purchasers make i11Ji rm din .stmenl 
decisions . Firs t, s Iler · nm t stole their 
name, business add ress, and lelophon(l 
number, Lhe name of tbe salesperson 
offering the opportunity. and the date 
wlrnn Lh e disclosure document is 
furnished tu Lhe prnspective purchaser 
Second, sellers must disclose whether 
or noL they make earn ings claims and, 
if so, musl stale the t.:lajm or claims in 
a separate earn ings claims stt1Lemenl 
attached to lhe basit: di sclosu rn 

,n, WilHrun MacLeod l"Macl.,md"J. Allhou!lh al 
lha wurk~ho1• Mr. Mad.\lrnl repros111 11 wt only his 
owll vlow~. h• had pmvio 1L<ly Olu<I mmmant to Lho 
INPR and RNPR on behalf of Plan•l An!ares, which 
ma rke ts vcnrli ng mad1ina b11si 11 ess•s. 

' "'.tiP.e .. r..g. , Josi , Juno OOTr al 12-15 (noli11g that 
th simphclly or the form is th e key to ii being 
sur.r.Hs9ful. "!loving a one pago ducnmenl Iha! 
fnr.11s0s on Llrn key issues snr.h as l11gal actio11s, 
earnings claims, and mforences wi ll put the iuus l 
imporlanl inl'ormolion iu tlie ham.ls of l),e 
pro.•poclivc pur~haser." ); Mac.Land , Jn na 09 Tr al 18 
(some, and cnmmanding the ~tuff fur t! ngoglng a 
consumer resourch export tu c:opy tu~• lhH 
djsclosure docu111e11lJ; r.,,u ,011~. J11no uu Tl' ul io 
1~1111i11~ lhot 1l, u cllscltmcr~ ,ioc;1111rn 111 (lijfllll rt'S \ho 
111njor ~ompo11u111s of h11 ~l 11 •Ks 011p01 tu nil froud. 
!ncl111,ll11g fra 111l11 luul "nr11in gH daims um! ( Li ~ 
rnfo 11.c.J 11ffers); I •>•l11r , )line 0!) Tr ut 2:1 fm, ling thol 
lhH d1sc:l11s111·0 cJoc11111 tt11l I~ "oaiy to 1mdorsln11d mu) 
-~ horl "'"I act:0111p\i~b11s !Is pu rt11>~flH. "), 

' "' Lika the rrA111:hiso, Rulo a nd lho in1 rim 
Bu,(nus.~ Oppnrlu 11 ily Rulo. the fi1rn l Ruic spai:ifius 
lht1l uJtl y seller~ ot'uusiuoss oppartunilill!l h11vr, ni1 
o!i l!gNlion tu 11n1p11r•1aud fl1mlsh n lmsi• 1liiwlo 1111 11 
rlou11111"11l. O1h11r 1ir•rHc111~ involl•od in 1h11 ""'" of n 
husl11~.1N oppor1unlly-snch as brokers. Jnc:utOTR, ,ir 
s11ppllm·s-l111ve uo nhllHa lion to proparu IJ11s it1 
11isclos11ra d•i•·11mcnls or to furnish sur.h 
rJpcumenls , The 11 ltinrnlo rosponsihility tn onsrn n 
lltH I disi:l1>1<ur s urn 111:cumtely prepnred -ruul 
dL<se111i11alerl rust, willt Llio ~ollor. Sae 71 J'H tt l 
1!)067 

http:husl11~.1N
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documcnt, 296 Third, sellers musl 
disclosA prior civil or criminal litigation 
involving claims of misrepresenLatiou , 
frau J , securities law violaLions, or 
unfair or decept..ive business practices 
that involve the business opporlunily or 
il.R key personnel,w7 Fourth , sell1ws 
must disdose any cancell tl!o n or refund 
poll· .:tsa f7i1111II • sellfffs must provide 
con la t in l'ur111alion for al least 10 of 
their purchasers nearest lo the 
prosp ·live pur ha e ' locAUon.290 A 
discu sion of the r •c rd p r'laining lo 
each of the required substantive 
disclosures follows, along with r,;hanges 
made in Lhe final Rul e ;rnd cunsisle11l 
amendments made Lo Lhe d isclosw·e 
document.30° The fi nal disr:losure 
nocumont is Appendix A to this Notir.e. 
The Spanish lrnnslalim1 of Lhe 
disclosure do umen l is App1mdix B to 
Lhi s Nulki:. 

a, Section 437.3(a)(1): Idenlifying 
Informatfon 

The fir t r quired d1scl sure UL\d 1· 
the final ul is Llie s ll o1•'s identifying 
information. Specifically, § 437 .3(a)(1) 
requirus lliaL the seller disclose Lhe 
name, lmsiness addrnss, and telcphrme 
number of lhe seller , Urn name of the 
salesperson offerfog the opportun ity, 
and the dalfl when Lhe disclosure 
dor:umenl is furnished to the 
prospecl ive purchasm.:m, Tlte 
,ommissi 11 lws long r cog11 i1.ml the 

materiality ofa business opportunity 
se ller's idenlifying information. For 
exam_ple, when the Original Franchise 

,ws.,,;1lon 437,3(n)[Z). 
.,,, S"dion 437 .3(aJ[:l). l{ay JJUl'~nrurnl iur.llll.la any 

ol 1110 bn•inr.~• 0 11pt1rl\inity ,,..) lnr's pri11cipals, 
00'ir.u1'1:i 1 dil-eelui·s, a11U salti& 111,1:u•uger!>, as w~ll ns 
" " • h•dlvi1li1ul who 111;1:1111i11s "11111••iliom n,· 
JJarfnfll'I• U r11 ucliur1 •h11l11r111111111fn•·· I, cllretJlor, 
IH' i::11 1e~ ,m1nag,er ur tl l . ~ullor,11 

2,,e Si,ctio,i 437 :l(tt)(4). 'l'h• !POOR would huve 
l'equi,·etldi•dn 11 r1• nf 1h1 1111~111,L<• oppor1111,i1y 
,~lle,•'s can<:ellrllluu nr r,1(111111 n1q11esl hlHlory. Some 
cr11111na111ura ••wrntl 1h01 m<Jlli1-lu11 t.1isdn•111·0 n(lhe 
snll11r's r,1 f11n d lols1nr-y wnnl<I hnv11 l,au thr w11y11·11rd 
ofT111 :Ior •li~l'll\lrugi1111 t<111illr1111tn 1111.• IUIS/UIK fro111 
nrfnri ug r11fo11(1,i, 1111 ')HJ "ltl>lll(•otnl,,.s willr rn .. ,r,,I 
r,,r,1111111nlld115 ,w11, 11mri llk<•lv ro how rofuud 
rm1111,.1s IIHm lh•N• rfnrh1i: 111,1 1"11f,111d><. di,;,:hm,r" 
of ru l1111 d nr11111•s1~ r:mllu ml louu m11s11ru~rs lnw 
tlilnki "ll th111 ,1 romrrnny ,, hr ng lilJi+rnl r~f11 11ds i.s 
luss rnpu\abl IIJcm lhe 1;n111 pn11v offmfofJ "" 
rofunds, Tlo11 C:11111111 s~'\0 11 Wllh p"rmt.Hlr-11 by tho~<' 
commentcrs anti mnl! l~cl th i~ roquir~,l dii,tlosurc 
from tho RPBOR, SIM, 7:1 FR al l6126, 

' ''" Se,:llun 437,3(il J(ut. 
"'" Ju 1 ,p.,ns• IU 1h S1,1lflt p{•rt. 1111 1.umm,m1cr 

,ua,« ~1111I ,, rnrrln,I or od lllln1H1I uhani:,u~ 10 1hn 
1lbd<1s111· i.1111111111 •lll ~11d1 II~ nuld~ for 1h11 IIll •ur' 
nonl111:l i11for111u!Jon ai1d atlclilional field ~!01 
l11format!m1 re l.. lfld lo 1h11 ,;e le.~peraon. NG 
l'r-1111 :hl•o-S l11(f Rllport al 4-5. Th&Conunis~lnn 
finrl~ tl,P. rnmi~~,~d ch,rng •11 unnecessary. 

""' Ol hnr Con1n,issiuu ln,cle reg11t0tim1 r11leI 
.,1 111ih1tly ro1111ir,, 1IINl'IO$U11J ofl<l1 ,11t1f1•lnti 
111l0,11111lio11. li.)I.. IVuul l•1v1luu1~ Llll~1ll 11g R\1le. 16 
Cl'R 300.14: Fut Prodm·t~ r.abeling Rule. tli Cf'R 
:WJ.4:l . 

Rule was promulgated, Lhe Commission 
onduded lhal: 
The failure to J.isclrnm such maleriaf 

it1formelion * • .. may mislead lh fl 
lvrosyui::tl ns 1·u th, buBinClSs exp •l'lum:11 ur 
tho pnl'lios wllh whu111 be or she i~ ti uliui; 
llt)(I • • • • nld f1$ily rr-. 1111 in c noo 1 
injury to the [prospect] bocsuse of IJ10 • ' • 
d1~p ndonce upt111 the buslt1e~s xpn i n .n 
fllld .xpr..11is oft he [husin1:~s opportu nit y 
sol1er].J02 

This identifying information is 
material because iL enables a 
prnspective purcha r lo contact th 
seller and any sal sp 1· on for addit ional 
information, This information also 
enab les II prospective purdiaser l o 
p. form adcliUonal. htdepeudenl 
research n 1)1 seller anti sale person . 
AL the same time, for law enforcemen l 
purposes. this discloimr prnvlr.les a 
wri ltfln rr.r:orn of wh.o provided the 
required disclosures and when they did 
50_3os 

b . Seclion 437.3(a)(2]: Earn ings Claim 

The final Rule permits sellers to make 
an cai•ning. h,im. providB l lhern is a 
rcasonabl 'bnll is ~ ir the lo im and Lhal 
th e seller can sul.istanl iale. Lhe claim at 
lhe time it is made..3114 Tf the seller 
makes no earnings claim,§ 437.3(a)(2) 
directi; llrn seller simply tor.h eck lhfl 
"no'' box on the disclosure 
document.311° Moreover, § 437 .3(1 )(4) 
spe ifi s items of int rnialion necessary 
lo s ub lan li ate an urniogs claim. Jf th e 
se ller clues make an earnings cl!lim, Lhe 
Ruic rcriuirc:s lhc s Iler lo lrn .k the 
" yci~" lmx 1:1 111] a11ad1 lo tho basi(; 
disclosul'O doc:uinonl a · t:ull(l 
document, Lhe earnings r.laim statement. 
The dis fosure rlocumenl advises Lhe 
Jll'Os p ·tivo purchaser 1Jf this 
req 1i1· tn nl: "If Lhe stalemenl is yes, 
[the seller] musl atla ·h an Earnings 
Claim Statemenl to this form." 3 06 

Al the June I, 2009 workshop, the 
DOJ representative sp ke approvingly of 
the form and language of lhis disc.I suu,. 

'"; 43 PR al 59642. 
•' 111 Tho Workshop panclisls rlid nol !liscuss this 

,~4\lirad rllsclosur". 
"'·' This is cousistenl with oualogous wov1sio11s 

in the Ar11 e11,le<.I f'raucl,is !fol , 1fi CPR 4Ml.O, nu <l 
[ )\(! i11l11rim RtlSll'le~~ Oppo,·1111,ity R11Jc, 437,1(,;J. 

,,.,o ,ui wurk~hnp 1m11i,ll~t r;u 111 11wul nc.l 1hnl ~" 
u11rnh111~ clui111 is the 111t1~I irnp!lrtant st• lling fe,1111 re 
r)f any hmnnl! ~ rippt11'h111lt , 1111d rm• llm t 1•111~n11 . 

sullor.~ ·l,oulrl u,11 bl' p11n11 1te,l tr, ~1111" 1hu)' mnkn 
110 aa ri 1i11g~ uJurm. r,,ylm, iuo~ Ult T,. rll !i8. Tho 
r:,,mmiK~ic,u ugt'"!l~ tbol the eurnh•g~ dijim ii; 
im1,11rhrnt 10 plll'd• •~•ir~· lnv••~lmnnt dur:IKl011~. l1111 
rm11ig11i v.tl~ tlwl 1horu 1J n11 rn11111H111I di~t111111lc>n 
hutw • 'II fnri •iug, II r< In m(1k,, an u11rni11gs 1lolm~ 
ond req ulrlns tlmm Ir, ~11h1,11111llM• 111y rlulm~ Ihoy 
ulwose lo mako. 

'"'· Bu~fnij61, oppr 1l'tt1ni Iy ~n llo,... m11s1 al.~-o mako 
lh" following proN t'!'lbod <:~11t lo11urr .,1ntmnunl in 
du,m 11r ,~ iml ly 111 1l1c "Y"~" ur " nn" drnc:l liuxos; 
"Htmd !hi~ stalurro nl 1:aruf11!Jy, Y<111 ,n~y wish lo 
~how thi~ lnl<mottllt 11 to .,n :1 dviK•1r 111 t11 it1011111unl " 

noting tha1 ir a ti ll at' had .h k ct·the 
' no" box, but hnd , in fa I, made an 
earning· •)aim, th e misr l r • ~111lation 
wou ld I ,; in violation or •clion 5 of !he 
FTC Acl. and the selhir would be subject 
to c ivil pcnallics.~<>7 A couple of 
wol'k ·lwp pnn Iists , howu er, fo1wd lhe 
luuguuge onl'using and heliev •d that a 
pulential purc:hasr:I' reatli 11g Ihis 
di~ lusur might nol k 1111w who ·hould 
be completing this section uf L11e form
the purr:haser , or th s )hir. ·•0 u Two of 
the pan lisls had some sugg slion for 
improvi ng lhe language oflhe 
disclosure.300 

The Staff Report onduded that 
nwi1:dons lo Lhe language of the earnings 
disc losure were unnecessary. The 
Commission agreus. The initial 
prnposed disclosure document, 
including Uie earnings disclosure, 
uuclr.rw n l subslanti;il n:vision basr.n 
upon i:onsurner Lesling. Tosting of the 
format and language or the earnings 
disclosUJ'o revealed Lhal, contrary to lhe 
pan,;ilists' concerns, consumers did 
uodersl'aud the meaning of Lhe earnings 
disdosure, antl re111ized U1at "a clrnc:k io 
the 'No' box would conLraclic1 any 
pr vi1)t1s enrnings clr1im 1hnt a. 
. al sp 1·so 11 hud mild ." mi l11tl eed, the 
ul Umnt I st fi 1' the ffe liv nass of 1he 
disclosure document i whether, in 
pra tice, the wri llen fi rm helps 
consumers detect a r,;o nt radictory oral 
staternenl made by lhe seller. On that 
po in , tlw r •vi s •rl propos d dis ·los t1r 
domm1 nl pr(lvcrl uffcclivn-!:l nut rir l.O 
partl c:i a11ls i11 lhe FTC slufly who hnH rd 
a llypotholical oral sales pnrnenlat ion 
unders tood that il harl inr.ludcd an 
ea rnings daim, and when thr.y 
subsequen tly l'eviewed the disclosure 
document. correc tly identified a written 
contradiction of Ille orfll presenlalion ," 11 

Based on the results of Lbe consumur 
testing, the Commission is not 
persuad d th11I lh I work ·h p pA nc; lisls' 
suggtisltous would irnprnve llrn 
compr ·h 1) I n uf Ihe om·1\l 11gs .l;oiill1 
disclosure, and thereforn has no1 
adopted any i;hanges lo it. 

c. Section 437 ,3(a)(3): Legal Actions 

eclion 437.'.!(a)(3) addresses 
deceptive practices in the sale of' 
business opporlunilics by requiring 
sellers lo disclose material information 
about cert::1.iu prior legal actions . 
Specifkall y, §437 .3(a)(3)(i) requires 
business opporl unity sellers lo ptovld 
prospective purr,;hascrs w ith 

"'" fast. f1111c1II~ Ti· UI fill 
'""Cuntono, Juno 09 Tr ul 55:Taylor, June 09 T, 

at :)15, 

,,uo 6.14 .. Tay lor, Ju11a 09 Tr at ~7: Ca1111111e, )mw 
O!l Tr ul :17 

" " M11ctl1 Repro~I nl 15, 

"'' J,I, 

http:cert::1.iu
http:uuclr.rw
http:rm11ig11iv.tl
http:rm1111,.1s
http:iur.llll.la
http:document.30
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information aboul Ir.gal ar:tions ofor 
agtt in t th scllcr, lh , lhw' r'lffi liotcs or 
pri r bn. in ses, and ertn n k y 
porsonnel lhal involve 
' 'mi ·r p1· s ntation. rr ud . s irlti s 
I w violuti n • 0 1· unfoir r cle ep livc 
pm tic , including violations or any 
FT rul ." K personnel iu :h1(l • ''ony 
or th• cl\er' · offir:crs, dirnclors, solos 
managers, or any individual wlw 
occ11pies a positio11 or performs a 
function s i mil ,r lo au ffit:r. r, direct.or, 
or sales manager of Ihe soil r ." an If llrn 
seller has su ch i11formal1011 lo disclose, 
iL musl check the "yes" box on the 
disclosure document. If there arc no 
actions lo disclose, Lhc seller musl 
check the " no" box. 

Comments on this section centered on 
two main issu es. :11 :1 rirs t, some 
xpr s od on . rn lhal th · lega l 11 ·lion 

t.11 ·lmmre migh1 unraidy lamish the 
imnge nf a .lie r who hull muri!less 
laws uit J'il ti aga inst it. Socm11l , th 
DOJ focused on enhancing lhe 
govllrntnenl's ability lo pr SflC:ute 
violation o f Lhe Rule, nd Lo thal oud, 
made recommendations to revise Lh e 
form of the disdosure.J 14 fn addil ion. 
DOJ s ubmitted a com ment in response 
to the INPR advising the Commission to 
add Lo the Lille of the disclosure 
documen t a citation to the legal 
authoril. requi riug th fl II r I provide 
tho b11sic disd sur do um ,111.:115 The 
final Ruic ini.:orporatcs this suggestion, 

(1) Legal Action 0isclosuJ'e Permi ts a 
Brief Descriplion 

Section 437.3(a)[3)(ii) requires Lhat if 
th e seller has li tigaLicm to disclose 
pu rsunnt 10 437.:J(a)(3)(i ), il must 
provirlc un nltochnrnnl 10 lh 1\isc:lusurc 
d 11n 111with1h•rnll nptionor each 
IGg,11 m ti •r (numc. or the prin ,il)al 
p trti , u ·c nvmbor, l'ull 11am or court , 
tn l l11i11g dalo). Tho RP0OR wo111II h»vr! 
pr hibil •d a sell r fr (.lm includi11g fll\Y 
drlilional inforim1liClll aboul lho l •ga l 

'" In lhe RNL'R, thA Commission ,;olidled 
r.mnmenl <111 whether lhis pn1visiu11 ,ulequn1ely 
m111111 ru~ 1h11 ll'\''" nfln llvitlunli. who.<11 111 gMlou
Ii story . hnuld 111 dlH!to,nd, I n ,,nlv<td nu 
p1111111u111. t 1• p<m~II• Ill tl111! 111((\Uthl . In tMhhm, 

11 I1111RNIIR , !lie ,,1111111 ~~lull tluHlrmlm,d 1h111II 
woohl ru11 ho npprnprinll In I qulro llm ,1i~r.lnN111•n 
uf l"liul 111:I i1111a uvolvlnl) 1h11 aull11r's •n lo. 
,,11q1luy1111a. 1 II c:h wmild 1111 I!, ,111 l'Nlnirnd undm 
Un !l'lll)R. l'l , f:,1111111 ,n ull 11·,,~c,111 d 1hnl th 
bunion oJ' ~o il or.ling the lirlgalirm hisloric,s lb t 11very 
s0 lt1s p11rsuu lvus nol 01itwaigl1od by Ili a 
cnrro~111111 ling !Jonefil lu pro ·11111.tivo p1 1n1ha~ers, 7:i 
PR al 16126. 

·' '' ln oddi llon, discussion al the workshop 
rnr. 11sud on whether a sol lor's bankntplr.y history 
sh ould be consitlerecl a ingot ar.liun and reqnh·ecl tu 
lie cli•dosad. As noted in Sor.lion Ill.A. I, rlis ,11s~l 11~ 
the definilion or " oclion ," 1hr. C:om ml~~inn ha~ 
del"rniinod no! to reqniro I he cli ~r.lo~11m of 
bank1·11ptr.y ;i~liou•. 

·•HSue73 1-'R ol 161~5. 
"'~ Id, 

action induding truthful statements 
abou t Lhe na1ure of the Ii Ligation or it s 
u [Lima1e outcome. 316 One cornmenlet· 
stated tha l in som e instances , liLigatioo 
may lie meritless ncl disposed ufby 
means of shorl u[ <mu II adjucl ication
J'or example through dismiss,11 or 
setl lr:nw nl of nu isance lawsuits-an<l 
sellers shm.il d have lhe opporhmily to 
J)l'O id 111l xplanaliun ofan disd, s d 
legal acl ious.3 17 A pane list al Ilic 
workshop agr•ed oml ahm notfld lhal tlrn 
FTC's expert reporl on the consumer 
testing ol' the. disdtisure cJoc:umenl 
revealed lhat co11smners had very 
11aguliv1• ri;nminns In 1he sleur:e ol 
regal ac:l ions ,1gui nsl !he suller. 1111 Tho 
DOJ pnnull I o u the oilu r baud , 
cixpresslcld c:o111:crn thnt, if allow rl IO 
pmvi1I~ u dcisc:ri pt ion of disclosed legal 
nc lions, sellers migh1 :niO rnislimd iug 
des riplions.:it 9 He s lalctl 1h11l he has 
sC'len such abuse. in the t1011lexl of lhe 
F'ra 11c hl e lfole,rn1 although hfl did 
acknowlf?dg that iL migh1 be 11 nrair to 
prohihil sellers From pro1•it.ling an 
e-x planalion when lht1y have bee n 
sued.321 

The Commission's ini Lia] dec is ion .not 
lo a llow inclus ions of details regaTdi.ng 
the nalme of each legal action . as is 
provideJ. in th · Arncmded Fronchise 
Rule, was prompted b an allentpl to 
minimize compliance c:osts to scllers,n:< 
Furthcrmme, lhe Commission reasoned 
that iJ ''armed with thfl foll capti on , a 
prospel;I ive purc:ha flr can seek 
at..ldilional inform{ltion i l' he or she so 
chooses," as "the publi r.'s ahiliL:y to 
reviow com plain! in I gal proceedings 
has hflr.ome sign inc 1111 e,asier sinc;e the 

11r, 73 l'll "' rn 125-U,. 
·•" Gu1·y l-lailcy ("Hail~y"J, Venable l.LP, )line UO 

1'r nl 122. 
"'" Mu(:Leqd,Juno U91' ral 124. The p•Jwllsl a lso 

11rg11 111l 111111 h1ws11ils 1111 1)1'1011 uwrp!u I 11uil 111111 
1lwr llll\)' ho l11s1n11c1.1s wh111u ~UUl(I .-lnh,,,. r~ut:h as 
u1111~tH111i1111.,I c:lul111s) u,, 11 01 , ;,lly nl p11tli1111 1Q r 
maleria lity tu~ prospecl1ve pu1d1usei· 

·"" fosl , /1111 a 09 'l'r al 125. 
'""The Amended !~rnuchise Rule ,·uqui res tha t 

I g, I ar\lm1s ngui11.•t rnmi'lr1Ni,xoll11f!I hu •li ~1,l11so1I 
\l> µ11lu 111!11 I 11 11r,,t, •~••l'I;. 1 , ,l'R ,1:10.!it<;)(:J) '"'l"'"'s 
thol rru,whbor.s ~UIIUIIII Yn, "lhu l••~•1I 1111 I (,w111,, I 
naturu or aach t:l~i111 in lh~ acUon. 11,~ r>11ief ,;ough l 
or ubtain!lll. and IHI)' t;ond11slun of luw tmd Ja1:I ," 
1111d provide iufur11rn\iun 11lmu1 dnm"K~' ,ir 
M•ltl nwut terms , torms or l11j1111u1iv<1 onh•1·~ . clutu~ 
of ,my 1;011vi<;llo11 m pl1111•. ,111d 1lw ·r-11 •n , ,,r 
ll 1111Hy impu.• d. ·1·1w lutorim lh1~fu11~~ Oppmlllully 
ltul" rnqul s 1h111 ~o lh•r~ dis lm•o nly· tlu Iden II 
111111 lm.ullou or lhu ,:ourl ,,,. n11 111 :y: lh" d 1111 of 
1101wr IIOJI. ]11dg1111111I. or , luci.•fon: lh~ prmuh • 
t111pu.,1ult th d1mmg ~ 11.1s-1'.m1d: 1h • 1111111~ 11 lho 
s-ol!ltrn1,1111 nr l!w 11,n11s or Liu• 1rdor; ond 11111(t111c, 
11alure, and iss-uar of enr:h s-uuh n1lrng A ~ellor may 
ulsu inr.l11dc a su1111nury opinion of <lOunsel ~s-\o 
,my p,111,llng llligalion. hut only if r:ouwml·~ cons Ill 
10 tl1~ n~ or such op inion ls Included it11lu, 
Lli s!!losurt1 stn teme11l. luterim Buslnass Opport1111!ty 
Rtilll § 437, 1(n)[4)(ii). 

"'" lost. June 09 Tr al 125, 
'"" 7 1 J'R ut 1'10\i'l , 

adv ont of the Internet • * * {be<:attscl 
(mlnny logo l cl uni nl a1· n w 
r utin ly 1 , l d n . ur t ,. l I I d W I, 
sit s.''"'2 " Th Cammi sion nol cf that 
since the disclosul'e d ocumont itself 
ins tructs potential purchasers that the 
I gal li ons di · loii d pertain to 
misr pr sentoti n, fraud, securities law 
viola tion, or unfair or deceptive 
praclices, potential pur ha ers would 
have a basic understanding of the 
subjecl matt er of lhe aclion.J 2 • 

The existence of legal actions againsl 
the seller is not necessarily proof of 
fraud and that some legal act ions may 
be wi thoul merit. The Commission 
conr.l u<l es, however, Ibat the existence 
of legal a . ti ns or lh • Lype 
en11m l) rall:d-rnisr ·pl'esentation, frau d, 
securities law violations , or u.rifais or 
deceptive prnc:li t:es- 1g11insl t.he 
business opporlu nily s~11ler or it.s key 
pnnmnnel is Ct'i lical to assessing the 
fi rnrncial risk. of the proposed 
inveslment.3l5 Th is is highly material 
information . Indeed, discovering lhal a 
se.l lel' h as a history ufv iola ling laws and 
regulations is perhaps the besl 
ind.icaUou Uia l a part icular business 
(t [)l)Ql'Luni ly is .i h igh-risk investment. Tn 
Cnc:l. in th Commission's lnw 
enforccmen l e>..1Jerience. business 
opportunity prnmnlers rouli1lcly lrnve 
hidden sur.h maleriaJ informalion from 
prospcclive purchasers, to the dctrimenl 
of those purchasflrs. 321l 

Tl10 Staff Report cauiioned th nl !f lhe 
Rule allowed sellets to provide, 
description ol'the lega l a lion, It would 
provide an opportu nity for d ishonest 
sellers lo m isrepresen l or 
mischarnclerize such a lions, including 
their ultimate o-u fcomes,1127 

Nevertheless, the 'lalTReporl 
acknowledged th at lcgitimalc sellers 
p l'.>t •nllally could be horm d if not 

ffordod Lhe opporlunil lo ..,d cl 1· ss in 
writing the legal actiori thfly arc 

"" Id, at n .165. 
»< fr/. ot 1 DOBB, 

·•:r; Se~ supm Sei:tlou TT! .A ,) 

''"" n'.g., Fl'Gv, Na t'/ Ver,ding C:n111w/tunts, Inc.. 
Nii. CV~'>-05-0160-RCj-PAL (D, N v. 2005) 
(foil me lo tllsu\(,se gnilly pion for 1u,iil fraud of do 
fu ,;ln ,;orp nil o c,rn,:m); FTC:v. Nolfmn Dov, Cm·p .. 
No. 1:0 ~i,v-2222-3-IJ1 I (S.D. Flu. 20ltr.) (fa ilure la 
d.i~1;lose FTC i11junr.t)on agRiu~t prinr.lpul): /i'TG v 
/1111 , /Jr,lm'I IJ/strlbs.• Im,., No. 04-U4.31-Giv
Marli1101, (S.D. Fla . 2004) (fRilnrn lo disdo~u prim• 
Pl'C i 11j un~lion): lhiitnrl S/nte~ v, We The P11op/(! 
Form.• and Smv Ct,~•. USJI , Ina .. No. CV 04 10075 
CHIC FMOx (C. 11. Ca l, l004) (fol1 1n ~ to disnlos • 
prior luwsulls): /i'T'G v. //1wu~, No, t:iY. 
4:U6CV021 !i2SN L (R.D. ~J n lll!lll) ( uil um to clisdo.,p 
11rlor 1111,, finos flilr! initUH,tivc o,:liou. ): l''fC v, 
11'/111,11/m1d, Ltd, Bus. F111n hisP. Gu 11!1ICC! I) 
~ 100,,2 (D, on11. 1992) (tuilurn lo tli. dos i frn nd 
u~tion): FTC v. Inv. Dev. In a., flus. l',nnc:l,isn G11 id1 
(CCI-!) ~ 9326 (E.D. La. 1989) {fall11rn lo diR Jc,,.,, 
iu~nrarrne frond c-.ooY!clion~). 

,01 SIRff Rop•Jrl al 75, 

http:l11s1n11c1.1s
http:regaTdi.ng
http:direct.or
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required lo disclose. 326 The staff 
r-ecommended, therefore, tlrn.t 
§437.3(a)(3)(ii) be revised lo ac[d the 
following sentence: •rFor each act ion. 
the sell er may also prnvide a brief 
accurate slalemenl nol Lo exceed 100 
words that describes Lhe action." No 
comments lo the Slaff Report addressed 
this revision, 

Upon considcralion of tho rtword, lhc 
staff's recommendation , and tho 
rat iona le for thal recommendation, the 
Commissfon adupls §4~7.3(a)(3 )(ii) as 
rccommendod in the Staff Repor t. Non
compliance with th rcstri Li n of this 
provision (i.e ., slo t Ill nts lh l ceed 
tho word limitation or lha:t 
mischara •terize Lhc action or its 
outcome) i a violation of the Ru J 

(21 Amendment lo tho Disclosure 
Do umenl 

The DOJ panelis t Advocaled for a 
s mall amendment to the "Lega l 
Actions " 5ection of Ih a proposed 
<lisclosme doculmmt publisherl. prior l.o 
tho Workshop. Specil'ically, the DOJ 
panelisL rccommnndod adding tho 
ph rase "includ ing violation of an FTC 
Rul_e" after the phrase "or unfoil' or 
deceplive ar: t or prncl ice ~ * • ,'' lo 
make clear to busine s oppo1'tunily 
sellers thal a vio1al ion of an FTC Rule 
is an unrair or der:flptive prnr:tice.wJ 

The Staff Report agreed th 11 1 this 
recommended adrl ilioo to th P, ''Lega l 
A .t ions" section of the discJosurn 
document wou ld assist enforcement 
efforts by 01iminaling any significan t 
ques tion as to whether the defendant 
had a<.:lunl or im.plied knowledge t.haL 
vi olat ion ot' rut FTC rule is an un l'air aod 
(l ucep(ivo JJJ'Ut l i 'l!, 1111d I'£ conimondod 
tl1nt the disi;lnsln'c rl c;111nenl inr:h11l1 
this language. 3 •10 No comments to the 
Staff Report addr s d thi s add iti111 . 

Upon co nsideraliou of the record a n d 
the rntional r: for the me )mmendation. 
IJ1e Commission adopts Lh e staff's 
rncommendalion. Ac ·or<lingly, 
~ 4:~7.:.l(a)(S)(l) o( the final Rulo requires 
disclosure of any civil or cl'imin;i l action 
for misrepresentation, fraud, senu1•ilies 
law violations , or unfoir or deceptive 
pra r, tim1s, " inr:ludi11g vioJaliun. of nny 
FTC Rulo. '' Th disclosure do .um nts 

'"" A, •be Con1111i.sNiu11prP.vln11sly uotou i11 1hu 
RNPR, bow~vur. n 11hing in the r{11 fri w111i]d preva111 
lh~ 6ell11r frmn ~p nkiug with 1J1t• r:cmKtuner tu 
~xplain 111~ llltllm, or rrnl t:01110 of ,111y fogul 11c1io11 
diNdoHnd 011 lh~ form . 73 PR al 1G1 Zii 

1~" ION!. Junn Oil Tr ill :,o. 
""Tito DOJ, 11pon rcrim1st or the rl'C. ltas tho 

ont!turlty to ~~ak dvil pmmlllos for viola1i1111s of 
lmth~regul lion ru los l~~""d p11rs un111 lo llio FTC 
/\1:1. hu t to oblain . uch pun llicH. lhr. govenunont
tm1•11um•n •·m:1 11111 knowlud$t' •Hkuowlvtl11i, fairly 

1111 ll, ti 011 ilto lm,N ornhh•t1tiv1> circ:11111sttuic1ei; th al 
~l111lt ,n,I (~ u11~ 1r or tllwi,t1l v11,,ml I• l'rnhih11ed hy 
~1rnh ml,1." Se~ 15 LT.S ,(;. 56(A)( I): 45(m)( I )(A), 

provided as Appenrlix A aml ppendix 
D have aJso been reviser! to In lutJe this 
hmguage. 

d . Seclion 437.3 (a)(4): Can cellaUon or 
Refund Policy 

Section 437.3(oJ(4) pertains to a 
common practic<� among fraudulent 
busim~ss opporlunHy sellers: offering 
pr sp live p urchasers an illusory right 
to ·a11 ol or Lo s1� ek n wholP. or paxllal 
refumi,~ l 1Th e Rule does no l require 
any seller Lo offer 1.:ancellatior1 or a 
refund; however, if Lh e seller does offer 
a refuud or Lhe righl to cancel lhe 
purcl111se, ii must "sta te tho 11111tori11l 
lermi; of' th • refu nd or G 11c lluliou 
policy in an a!lf1 hm nl lo tJ1e 
rlisclosure J cunt •nl." 33 ~ Tho 
disclosure roqufromeol is 
com pl rnented by ,1 prohibition , al 
§ 4::17,G(I) , agai ns t l'ui ling " to prov irl e a 
refund or cc1n1.:ellalion when the 
purdrnser Im· irntisfied lhe ll'rms a111l 
t:nndil ious 1nirsm111t l(1 § 4:17.3(u){4 l." 
Tli1) <lis · usni•c ruLp tiromont ts a lso 
complf:m nterl by prohibitions on other 
misrepr cn talions,J " 

As rlis ·11ssarl below, th ,1 Comm ission 
adopts lhe staff's rHcomm1mdalion lhnt 
sellers be required_ lo stale lho . 
"material" terms of the refund or 
cancellation policy , and th e term 
"material" is now included in .tho finn1 
Rule pm i ·Io n. Llmfor Lh o final Ruin. 
8\-:lle that urfc1·s a on ell olion or r fund 
policy roust cher.k !he "yes" box on the 
tlisclosu1·u docum nt and also must 
a tt ach to Lbe disclosurll document a 
written description of lls policy. To 
minimize complinnc:c costs, tlrn sellet 
may comply witl1 this reqriirement by 
attr1cbing 'to the di.,closuro document a 
copy of a pre-existing documo11t lliat 
details t.he seller's cancellnlion or 
1•efund policy. For example, a seller may 
detail itH i•ofund policy in a company 
brochure. If it does, the seller need only 
a ltach Lu lhe disdosurn document the 
pai·U·u l 11• page lli ag Jurth lhe refund 
poli • A n th th •r xamp!es, if 11 0 

cu n ~ Il a! m1 or r f11nrl is off 1•1d, thon 
the seller need on ly r.hHck th "no" box. 

,., s~e, e g.. FTC v. /IMP F'ub/'n , foe., No. SACV-
00-112-AHS-AN,x (C,D. C:al. 200 '1J; F7'C v. //om~ 
Profu11slo11s, J11c,. Nu. ACV 00-111 Al IS ll':ax.) (C.Ti. 
('., I. 200 I); /i'7'C v. lnrwvutive Pmr/,q,, Nu, :i:oo-GV
OJ 12--0 (N.D.1'ex, 20011); F"/'Cv Encoru Na11vm·ki11g 
Se,v<,, No. Of1- I083 WJR [A !Jx) (C,D. Cu l. 2000); 
F'J'C.:v. Mmii1vr11•~5, lnr:.• Nu. 00-1111110 (C.O. Cul, 
wuo). l11de.~u. 11 ll ago(ions lhul bnsi11 e~s llfll''"'' " "itY 
sall rs 1111 '1'~11"'~••11~,l their 1·ofund µolidas nwlt 
11mong tho lop 10 ~u111plai11 1ullogaL!ons in 
C()mmlK~iun b11ain~~s oµµurtnnlly ca~us ~n111ght 
under s~r.liun .,. See 71 l•'R 1901$9. 

100-r·)J ,; Commission atlopl!ld ~ ~irnllar appmarh 
In lh•J T~R, 16(:FR310.:j(n)[ l)(iii ) (if' u sailor 111 il~i'~ 
u r••pn«1111 lnUou ,1,,,01 U ...,r11ml tmllt:y, it IIIII SI 
Ji• •In~ ''n •t•11!•1111ml n( all 11111lnri11l lurpr , 1011 
condHiu•1~ uf such rollcy"), 

1~• ,<;i,v §4a7,n, 

Workshop panelists rnised two issues 
rnlaled to the disclosUl'e or refund and 
cancell al ion po li cies. Fir I, panelists 
queslionecl whether information aboul 
lhe percen tage of purchasers requ esting 
and obtaining refunds should hH part of 
!.he d isclosrne, and second, wheUier 
§ 437.3 (;i )(4) sh ould specify pa rticular 
terms of H refund pnlic:y I.Lat must be 
discloso3d lo poten ti I purchasers, The 
sections t.hal follow address each of 
lhese coucerns. 

(1) Percentage of Purchasers Requesting 
and Obtaining Refunds 

One panelist s ta ted tbal information 
co11 ce1·ning lhe perccnlagu ot' purchasers 
requesting nnd obtaining refunds would 
be releva nt informa lion to p ol -'nlial 
purchasers,334 Ano th er panelist 
disagreed, arguirig thot requiring 
disclosure o f this information might 
have th e unintended consequence of 
harming purchaser by discouraging 
sellers from offering refunds?~5 The 
Commission previously c< nsi dered th.is 
issue. The IPBOR would have required 
a seller that hull a cancella tion or refund 
policy lo disclose the number or 
purchasers who hud osketl lo unr.<11 or 
who J-iatl so ughl a refund in the two 
previous years.:.i 3 n l 11 th e INPR, th e 
Comm ission specHically sough t 
commcol on the proposed disclosure of 
Lhe selJer 's refund 1..dstory, parlicularly 
Oil the likely effe l this disc]risure might 
have on the willingness of sellers to 
offer refoutls .337 Based upon argumenls 
arlit.:ula led in the comm en Ls to the 
JNPR. Lhe Commission concluded that 
th is disclosw·e woulcl nol be useful to 
consumers, and lhal tlisdosure of 
refund hi s tory could be unduly 
prejudicial to business opportunities 
that offe!' and libera lly provide refund 
to·prior purcltaseL's.338 Tndeeu, a 
prospeclive purchaser mighL compare 
the refuud rnquesls or o rraudulcnt seller· 
y,,ith no rel'tmd policy r.lgains l a 
legiti mate sellel' w ilh a liberal refund 
policy .11,rl inaccurately cnncl ud e Lhat 
tlw legi timate seller offers a rl ler 
business ven ture. The 1·equirc1ncnl, 
therefore , could ct·eate a perverse 
iuce nt ive lo di~couLinuo 1'er11nd 
policies .~:io Th , Commission concluded 
tha t disclosure of refund history wou Id 
not reliably !'emedy decept ion on this 
issue, snd it wa, liminated in the 
RPBOR.3 • 0 

,,.Tnylur, )uni! UU Tr 01 48, Ono LhmnwntITT' 
ngrMtl . Elrm•ks--Workslrnp comment. 

"'" Mncf,ijud , )\lflOO Trot 50. 
"'"7 1 l•'R RI 111008 (IPBOR \ 4:l7.3(a)(5)), 
"'" Id. nl t ~070, 
u•;a l'R al 16120. 
~-"' 1,1 ul H;us. 
••0 Id, 11\ 16126, 

http:years.:.i3
http:prnr:tice.wJ
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Panelists in favor of rnquiring lhe 
disdnsure of seller's refund histories 
present d no argumenLs 011, r Lhan 
I.hose p1•, iously consider d y the 
Commission. Accordingly, the final 
Rule doe not rnquire Lhis disclosure. 

(2) Tnfmmalion To Be Disclosed About 
Rerund and C1uicellal iun Policies 

Although workshop participants 
agreed tllat information ab(J~l_a s?ller's 
c1mt.:ellaLion 1md refund policies 1s an 
importanl t.:0mponeut ofa polential 
p11rch 1~er's uvol11n1io11 e>f u Im in: s 
opporlu n ily, the WP.re univcr all 
~:c11ce1'11 d 1hn1 §437.• (o){4) 11id nol 
contain enough specifir.ity about what 
information must bo disr.loscd lo 
1101e11l i11 l purchaser· ~nd uggested that 
additional guid 111 o from the 
Commission was nccessary /141 The 
pnnelisl from lhe Morylund Allorney 
Ccnurnl 's Office thoughl lh Rule 
should specify that all rnalcJ'ial terms of 
a refund policy must be disc losed, 
because in Lho con l.cxl of lm:.incss 
opportunity sales, it has heon his 
exp rienco 111111 then quil· •n1 nl. lo 
obloin, ruf11nd are often sc oner u thal 
as a prn ·lic:nl mailer, no one is •ver 

ligibl .~1•:t om panelists felt Lhe Rulu 
hou ld identify specifi information lo 

he disclosed. Fore ample, on · 
comroentt1r noted that the period of time 
a seller has lo exorr:is a right lo 
cancel lation or refund, or any 
conditions on relurn of unsold goorls are 
matcrinl And shoulrl be requirnd lo ho 
discloscrl to potcnlial purchasers.343 

Ono pnne lisl suggested lhat lho DSA 
Code of El hies' rofund requirements 
might Sftrvc as a model lo identify lyp s 
ol' informalion lhflt should he disc I s 1 
lo put1111lial pur lluscts .34 '1 

After ·onsiderin I lhese comments, thA 
Slaff Reporl recommended modifying 
§ 43 7.3(a)(4) to track closely a similar 
disclosurn requirement in the TSR.a45 

1,11 S110 J1111a 09 Tr nl ,1!l-r.:I. 
''°C"nlone, June Oil Tr nl 47 (providing oa 11n 

sx11 111pl11 e 1:1111q111 ,1, 1111' !111,: a 100% h11y-lwd, ro, 
va11,ll1111 rn,id, 11"~ nlul m1il11it 1111 1:mu111111y'~ fll 111111 
10 dlRd1»u 11ml 1110 1:11.~I 111•rm,llllg h11d, tho vtu1,li11x 
machine would Im borne by the purchaser, aud 
wu11lil ufian axcood any rnl'uncl due, 1haraliy 
rm,dering any pal•ullol rafu11d wmll1loss) . 

"' 'L'uy lm·, fun• 09 Tr al 43, 
<�• Mt1l'r!S$1JY, f111rn CID 1'1· al 45. Tha Commission 

ha,, re.vicwad bppliC11l1le f>l'Ovisirms of lhu DSA 
Coclu 11( Elhlc: ·, lll1\ tJo~ 11111 f1utl them applicab le. 
D,<;J\ di1:lahJij Ihle! ~padn, lu,·11,s uf il.s 111eu ,uer•' 
rnfu11d puli ·i,,,, , ')'l,u RPBOR, uy c11ntras1, dJd ool 
<pc<:Hy tha rnqt1il"l"11'1'15 t•f a sellur's r1•1'111111 ,,,. 
t:a11uolhlli1•11 rwlir')', or even wl11llht11 lh •111ler niusl 
hnvo.sudt policies, l11~lo11cl. II nlla1upt0,:J tu eusure 
thAl if svrh p11lh:los rn<[~tul.l, pul~nlial p11rdiasers 
wurc, uw11r~ ol' how Ibey ,mu uxerrise Iheir rigl,ls 
lllldor lhn~o 1rnliGlos, 

' ""SpociflcmlJy , In cl~a 'liblng i!R approm:h 
rAg~rclinN rofurul 111ul r1011:.,1Ja11u11 pollcy 
di~tJJ05ur,1,. ilrn Ctm111tl!1.slnn nut~d thul ii "aduptad 
lhu surnu npprnuch i11 111 1, TSR." 71 rR ul 10069 

The TSR requires that if the seller or 
telemarketer makei, a representation 
about a refund, cancellation, exchange, 
or repurchase policy, H must provide 
the purchaser with a llll mcnt of aJl 
material lerms and conditions of its 
policy. 34~ Requiring t11e disclosure of all 
mali:rinl lt¼tms of a refund or 
r.anccllation policy most dfo lively 
ar.complishes the Commis ion's stetled 
purpose of ensuring lhat potential 
purc:hns •1· w pr idcd wilh 
i11for1 iation that woul I a sist them in 
assessing the financial risk associated 
witli the offer. Indeed, the commen l.iry 
lo the IPBOR indic<1t s that th e 
Commission , in fa .t, intended to rnquiro 
sellers to disclose oil matetinl terms or 
refond and rripaymenl policies lo 
prospoclivn purchosnrs.347 

T herefore, upon considorntion of lhe 
record, lhe Commission arlopL~ tho 
staff's rocommcndation. Ac:corrlingly, 
Lli e pc1111himate sentcmc:e of §437. (11)(4) 
of the final Rule has been clari f'iocl to 
read: "ff so, statf! all material lcrms nnd 
conditions of1he refund m· cancell ation 
policy in an ll ,b1m nl lo lhe 
disclosure do H111tml." As discussed in 
Socrion rrr.A.9., the final Rule inducles 
a definition of "mAtcrial'' similar Lo lbc 
definition used in tho TSR. Sper.ifical!y, 
§ 437.1(i) dMinos, io relevant parl, 
"malerial" Lu maa11 ' 'likely l.n aJTocl a 
1e1--11n' · chnice ul. 1>1' 1;u11d11c:1 rngfll•d i11 •, 
good or sorv ic;ns." B. umpfos of ma11 ri,d 
te rms 11nd cn11di li 1111s may in ludr!, ftw 
examplA, the period of lim lhn 
purchasAr has lo ea11<:el a purchase m· 
l'equesl a rehmd: lhe speci fie steps 
necessary to caner:) ii purc;hase 01' 

request a refunrl; 1my rees ot penallius 
incmted frn· r.nnr.ellalion: and wh rv 
unusod inventory musl be J'etumed to 
and by what method. The Commission 
dcclinAs lo onumel'ale in lhe final Rule 
what IArms arn mal·f!rial, as materiality 
mav vary depending on the 
circumsLanr.os of the upportunily and 
the refund or t:anccllalion policy. 

e. SecLion 437.3(a)(5): Rcforences 

(1) Backgrnund 

The i11 1erim Bu~iness OpportuniLy 
Rule requi11ed U1e disclosure of prio1• 
purchos rs' name, sl·re11l nddre s, c:ily, 
slate, aod telephone number. •M1 In the 
INPR. the Commission concluded thal 
pl' p - l ould ndlly c Ill ct a prior 
pu t' haser if pro id cl with the prior 
pu1• I as r' · nam '• ty, slal , and 

11 .166 (dtlns 10c.:m3111.~lo)(l)fiii) [ii' 11 sellor 
makes a ,·opresnnlaJ 1111 nhoul o ruluu,f pulicy, ii 
must disclose "n slult manl of nit n1111.,,lol lc1·m~ and 
conditions of snd1 polir.y")J. 

"'' 16 CflR :l10.3(a)tl)(iil) , 
,,,, Sm, 71 FR 1906tl-71l. 

n•~ n rti l5ci65. 

telephone number, and thal this 
appl'om:h 1rnables p1·ospccts to contact 
rcforencos while minimizi1)S the 
intrns10!1 into prior pu'rc:hascrs' 
privacy. 3 411 Accnrdingly. neilher thll 
IPBOR, nor the RPBOR would have 
required sellers oi' business 
oppor11.1 ni ties lo disclose ptfor 
pur ha ers' s t1·0 l .u:klre. s lo pol nll 11 
p111• ·h111-;ers. ,o As di uss lb >low, th 
final Rule requires lhol • II rs dis .lo -
only prior pui· hflsers ' name, st111 ., and 
teleph 1w uun11Jer. Like the 1PBOR anJ 
the RPBOR, U1c l'inal Ruic limits the 
disclosure ol' re erences to Lhose who 
purchaHtid the business upporlunity 
within the three years prior to the dale 
of the tlisclosure documenl. Moreover, 
t11e final Rule requires the seller to 
cllsclm,o thl information by listing ca h 
pl'io!' purc:hascr (if fower than 10), or 
listing al lenst !ho 10 prior purchasers 
nearc t to lhe prospoclivo purchaser's 
location. In ol'dor lo minimize 
complia nee cos ls, lhe final Ru le also 
providt!~ sellers wit h an alternat ive 
dis-losme oplion-in lieu ofa Hsi of the 
1Op1'ior purr.hasers nearest lhe 
prospect, a soller may furni.sb u prospect 
with a nalional lisl of all pul'chascrs.351 

Io the lNPR, the Commission noted th1:1t 
tMs optio11 would allow the seller lo 
maintain 11 masler list of purchasr.rs lhal 
could be updaled periodically, which 
wollld allow the seller to avoid having 
lo tailor the discl osure Lo each 
prospective purc:hascr, 352 Ase ller th a l 

chooses this option must inscrl into lht: 
refol'tmce section of the disclosure 
documen t the words "S e ALtached 
Llsl,'' and aLLar.h a list of th rnferenr.cs 
to the disr.losurc document."~" 

Nolwilhstanding the foci that most of 
the information requimd by lbe 
reference disclosure is often available in 
the public domain, in crQftiug this 
section of the Ru le, as discussed infra, 
lhe Commission considered potential 
privacy concerns raised by the use of 
pt'ior puu:haser inl'ormalion. · 5 q To 
address thr.se concorns, § 4:37.3(a)(5)(i i) 
r • uires lhnl tit di closur doc:umont 
sli\le the following lnng1111g I clonrly and 
in immedialr. c:nnjunction with 1hA lis l 
of rnfm•ences: "Jf you buy il busine8~ 
oppol'lunily from lhc sellel', your 

'"' 71 l1 R ul 1!107 1 11 . 160. 
"•" 1'I f/R ~t l!JmlH: 7J FR at 161 lr> , 
~.. Sn" !H.:l7.3(5)(i), 
101 71 FR at 1907 J. 111 1he RNPR, th e Commissio", 

solicited comment nn whel her giving sellers Lh~ 
nbili !ylo provid~ prospuctive p11rchasnrs wllh a 
national !isl wua u viable opt ion. LI received no 
common ls responsi~e In that request. 

~, ·, Sellers llrnt provide !he nisclosurs clocumanl 
oluclmnir.ally wmild bo parmilled to attach Ilic 
national list of rofernoccs 111 eloctronic: l'orm es w 11, 

~•-171 f'R al 19071 

http:rnferenr.cs
http:purchasr.rs
http:furni.sb
http:circumsLanr.os
http:lluscts.34


Federal Register / Vol. 76, No. 236 / Thursday, December 8, 2011 / Rul es and ReguJations '76845 

contacl information can be disdosed in 
the future to other buyers." 

(2) Privacy Concerns Raised ·in Lhc 
Record 

In response lo the INPR. ~ number nf 
r.ommonlers, pl'imarily from th MLM 
industry, f!x p1·oss d concern that the 
refercmcc dii;;clusurQ requirement raised 
privacy and security concerns.:ir.r. The 
Cummissiun, however, was and is not 
persuaded Lhat privac_y concerns 
outwl:ligh lhe benefits of this disclosure. 
The Commission fimls that disclosure of 
prior purchasers is important to pravcnl 
frau tl beetiuse it enables prospecls to 
evaluate Lh0 seller's claims based on 
iJ1formalio11 from an independcnl source 
wiUt releva11t experience. ir.11 

FurLhermore, the rcqui red reference 
disclosures include no sensitive 
µersu na l informat ion whatsoever-no 
suci11 l scc:mil)' 1111mhcrs, birth lnlm,. 
fi11aacial accounl informRtion , or even 
slreel addt·esses. ·1s1 

Folluwin' publication of the RNPR, 
one c mm nter continued lo arg11 that 
the disclosures enumerated in 
§ 437.3(a)(5) would raise privnr.y and 
da ta secul'ity concerns.Jsa Th< 
commenter articulated throe main 
concerns; (1) That requiring the sel ler to 
"store purchasers' personal informatiou 
1n a single location or document creates 
n targel ripH fo1• then no el improper 
disclos\11' :'' (:I.) lhal r quiring II losu 1•0 
of information of prior purchasers . 
conflicts wilh the FTC's Privacy of 
C nsumer In formation Rule (''Privacy 
Rule" or ''GLB Privacy Rulc' 1J,1so 
promulgatod un I•r th Grnmm•L •u h
Bl!h-:v A 1("GI.B"J ·10 b cous• it<l s 
n I How Lhos prior lllll' h isers of th 
business opportunity the righ t lo opt out 
of having their conlact informatjon 
dis ·los cl to pot nil I purchasors;:161 

nd (3) that the mandatol'y dis ·losure of 
refe...ences violates privacy obligations 
under the Culifornia Conslilution .Jsz 

'"' Sr,P. 73 FR AL l6t.6. 
:t!\hSei, hi . 

'""SP.eid 
" 11 Pla11~1 A1111111i~•RNPR at 11!-21. 
'"" 1fl Cl"R P11 rl :113. 
'"" 1fl U.S.C, liOO I r,/ ~~q 
'"'1'l11,C:omr11L-rsi"n ror.eivad n Fow oou1nHmls in 

respomllt lo 1hu INI R ~1 ~llfl)lntl c, t nllnwlug 
lndiv rl111,Ih11~ln11~~01Jpo,1t111i1y pm Ji ,irn !fl opl 
nnl nl h11v1ng 11), Ir con lael i ,1 f.in11 tlon 1lisuk,sell. 
'l'la, 1:11 11111 10111 suhmllli,rl by lhl! U(JJ ho1w,,v1 r. urgud 
!he Commission to r,,jncl uny .ipl-out haliuvi 11g ii 
wn111d Im 1111 '" • 111n!lrn ro, • II r,r rn toll, 
J-lllr<:ho~ors 11111>, j>I t•II 11111, 1l11.,m•lbi11g lo lhmu whllt 
11 l11111~lu ii l1th.lllln • lor 11111~111vhu 110 uni 0111 t111l 
lmcouse of all 11 , dHmrmrl lhal ,1ri!i11~ for thnir lime 
u11d allonlion. 1'lrn Cnmnii~~ion agrn~n with 110] 
and oiler »nolyzi11g oil ar Iha 1:u111111m11ary lo 
§ 437,3(a)(5), dadintld lu rl\tlk11 u11y d rullJltl~ In lh1ll 
sucliou. !'.fo~ 73 PR al 1fl12B-27. 

=<r,·, Phmel i\nlorns,RNl'R 111 20 . 

The Commission is not pel'suaded by 
any of Lh ll co 111 enlions.l<,3 

Firsl, 1h · Commi sion rejects lhe 
nrgum 111 th11l the disclosure of 
ref 'l'f;l 11!~ s • ·ontus a11 1rnnecessary risk of 
thefL or improper tlisclosure. As an 
initial matter, 1]10 Commission noLes 
that a simi lnr reference disclosure has 
bo •n rcquir d for business IJ)l(lOl'tunilies 
and bosin s ~ rmat fmnchi~1 s covered 
by the Origi nal F'mnchisn Rul rnr more 
than 25 you rs, and it is required unrfor 
the in t rim 0usinr.ss Opportunity Rule 
as well.364 Moreover. the informaticiu to 
b collected anrl sto t·ed is no t son itive 
(e.g., no fin 11 ia l in[ormalion, social 
security num b •rs, dales of birl h, nr 
street addrcssc ). The cornm1m1er bas 
not . plained, no,· docs lh ,ornmissi n 
und r I nd, why tlrn info1·m111ion woulcl 
be particu la rly atLrnclive Lo Lllieves, 

Second, tbo Commission is nut 
p rsu ,d l Ih 1• 437.3(a)(5) er •ate· 
p lonlinl nrlicts wiUt th u C: I ll Pri vacy 
Rul o, bc:co u lh protections a. l'for(l1,i 
by the Privoc.:y Rul e likely do nut e.xtent.l 
lo the contact informalion ofbusines 
opportunity purc.;lms rs. Congr ss 
on c l fl GLH to p rotec:1 per. nn 11 
finnncial information of indivir.luul 
consuruers, but ex luded from t..he ambit 
of the law the 1n·0Lticlion of i11 CormaUon 
perlaining Lo bus in •sses. The Privacy 
Rule requirns thal u "fi nan cial 
institution" provicle, uncfor specified 
c:ircumstances, notice Lo its consumers 
and customers of il::; privacy policies 
and practices,365 inr.lucliug tl1e 
consumers' right to opt out of having 
Llwir pc1rsonal informalion shared wilh 
third parlies.3 R11 For purposes of lhe 
Prlvar,y Rule, a consumer is an 
iudlvidual who obtains financial 
prod ti ·t r serv ic:' for personal, family 
tir hous hold pu rposes. 367 The 
Commission need J1ol consider the 
lirni teJ circumstances where a bus iness 
Cl f p 1·\u11ily sollor migllt I.le considered 
a financial institution, l.iecausi> 1he 
Privacy Rule is a imed al protecting tl1e 
non-public perso nal fi nancial 
infol'rnution of consumers, not 
husinesses.368 

""·'This saino co101ue11ler argues llwt tho •·oquirotl 
,11for,;uco i11fornrnli1111 co11~tft11t n" 11·ijth1 ~~r1reL, tli;il 
should he ,d1onlad spm:inl prnwction~. h11l ofl~r.s ,iu 

911pporl fo1· thi,; onlenllon, /cl. nl I•I . 
''"' 16 GFt 437.l(n)( lG)(lii] , 
""" 73 FR 111 ·16127 . 
"'"' l(l CFll 3t3.1(n)(3). 
"'" 16 CFR ;j13,3(o) , Similarly , a :u~lnnter l3 a 

c:onsumer wirh a coutinlling rolallo11Hhlp Willi LhP. 
finanr.inl institution, S111, 16 CFR J t :l .3(lt), 

'"'" ee 10 GFR313 .t(li) (expressly ~tAling lh111 lhr, 
I til'o<:y R111i• "does nol apply lo infi>rmal1on aliu11l 
r.c,11,po nie.s or about i11dlvitl11alswho oh!ain 
tinnn t:tal p1uducls or rnrvit:es for b11slne.~s. 
,:t,mmerr.iat, or agrlm,llural purposus"), lmleH,\. 
forlorn I law oflon fom.1sos on privacy ~0111:orn~ 
,11Tr11:lil\(\ indivhl11ul~. 1101 busfne~ses. Seu, e.g.. 1h11 

The commentel' a.l'gties lhal liusiness 
opportunit y opor:11ors should be 
c:onsidorec1 consumers for purJJoses of 
the Privacy Rule , ll n d thus should hnva 
the i·ighl t.o upl oul of having Iheir 
contact informalion disclosed to 
poten t ial purchasers,3~0 The 
commentHr's jnterpretalion is contrnry 
to oth p!'ior onunisai n po li .y, and 
1h ph1in moaning of lb 1 ngu 1 or th 1: 
Privn Rul o. As lltu Commis ion has 
prnv iously stated, by i11veslini:: in a 
b11si 1rn.'ls opport unity, purchnscrs are 
entering the world of commerce and 
embarking upon the estab lishmenl or a 
husiness .37° Financing a business 
venturtJ is nol "primar ily for pei:sonal. 
family, nr household purposes,'' ~71 This 
interpl'etation is consistenl with 
pnwl us Comm is I n guidon .c in an 
amtl gous ·ih1olio11, 12 urirl with th r, 
Commissions inle rpretaLio11 of 
"consumer" in Lhe conle ·t of other rules 
it enfot'ces."1:1 

SimilH.rly, the reference tlisclosu re i, 
not in con fllct wilh lhe Cali fornia 
Conslitulio11. A cause o f aclion for 
invasion of privacy under the Ca li fornia 
Gons litut.iun exists on ly when B person 
has a reasonable expeclalion of privacy, 
which cannot ex isl if the person has 
been exµressly infmmed that his or her 
contac t inl'ormalion will be shared with 
prospoclive purchasers.37•• 

!"air Credi I Ruporllng Aul ("PCRA") In U.S.C 
1B81(s1(4) (1·eqmrlng varlu11.s prntei:lirms for 
cors•11mo1 iol'ormnLion, includinl\ pr·uvl~ioos 
!1cldrossiJ11\ ide ,uity IJ,ul't). Thor is no curupnrnhle 
slal uto 1h01 prvlects bn•inu~• i11fomrntlt111. 

,.,1, Thu t.:umment er arg11es that the p11rdrns~ ol 11 
bu~h1oss oµ portunily migLI l,a i111e11u~d to "provld11 
n revenue slream" to a p111-d111sar und "lltll 
necassad ly ~ source ur e11,ploymu111. Pla11~l 
Autarus-RNl'R nt 10-21. Tho Com111Ls..slo11 !'incl~ \Ill~ 
distincliun immaterial lu tl1Q enaly ·is . 

>7o 73 FR of 1612 7 & 11.210. 

>7 1 Tho C'.ommission ltn• nol i~s11eu guidance 
about tho meaning ol' "pm·sonal , fami ly, ur 
household purposes" bucnnsa Lhe plai n meaninB ol' 
the languo8e seRJTis auunrlantly clear. CuurlS' 
in10rpwtatlons or Ibis phras11 when 1,~ud i11 o(h~r 
eonsunmt pro1ecLlru1 laws am insu·nr.liv•. Seu, 11.g 
In re Runski , 102 f1'.Jd 7114, 747 (41h Clr. 1996) 
(noting ln the ba11kruptuy ~unleXL1ha1 ,:u,u·t• huv1t 
unifornil y eo11clt1dad lh•L d•hl lnq11·1'0J I'm 11 
l,11 ·ines.s v•mhn·c m· with a. prt1fil n1 ot ive dQo6 1101 
(al l into Ilia ,;atHgmy of <lo!it lnwrratl for "porsmwl, 
fa111ily, 111· l11111~ohuhl !lll rposr.K") . 

-" "Sve ''11t't!q1ionl]j' /\8kod Q•wal i 11• !or Iha 
l'riva1,y Hog11 lu1i,111.'' Q,t ~btiun 8-2 (Den. 2001), 
/il!J!:/lw1vw.fli:: govlp1'ivt1~yl1Jlba.;f/gl/1-JoqJ,1u, 
(Prlvijt;y Ru l,1d<>o~ ncu app!y wbon a financiHl 
inslir11tiu11 rnuk11~ 11 b11.~i11ess loun IO u ~ole 
prupri•l 11r, ollhollgh on indlv ichial. a aolo proprie1U1 
is not n "11011.11,m•i r" for purpo~t s f tlrn Privacy 
Rulo wheru lhb fi11unr.illl', i~ not fo1 parsonol, fo111ily, 
r,r h,,11s.ih1)lu purµosr,s) . 

,,, Ss~, e.g. Prosurvotio t ofC011~1111wr's Cl11i ,1 1s 
and DofonsQR, 1R CFR 433. I(h): Cnid fl Pror.lioos, l6 
C[1R 444 , l(tl). 

,,., Wh n persoual infor111ali011 llus lluon rclna~orl 
wi//i1J11/ r.onsent, a i:eusc of ue llo11 for invasion oJ' 
prt,•a(!y uxi6ls unclcr tho Cnlifornia Gru1sllh1llon 
,JU iy ii': (I) lho individua l hau u rnas!HI hie 

Cm 1ll1mml 

http:purchasers.37
http:husiness.37
http:0usinr.ss
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Privacy concerns relaling to the 
reference disclosure were also 
a1'l iculated al the June 1, 2009 
workshop. A panelist representing a 
!urge MLM c;ompnn s lat •d tha t al Ju 1st 
s mu of ils r •pres nl ,lives ex.pm. s d 
r.ounQru lhfl l unclor Iha pmposecl Rul , 
their addresses and home telephone 
numbers could be provided to persons 
tlrny rlid not know. The paneli st noted 
that representaLivcs oftfm use lheir 
home telephone numhe1· as Iheir 
business number, and lhat the same 
telephon number is also used by olher 
family men, 1·s, in luding hildren, 
The paneli st w nd rc•d if addll!onal 
saFnguards lo P"Utu l punJu,s rs' 
priv11(:y co uld bu lttk m aud suggested 
requiring potential purchasers lo coulact 
a seller's rnferences lhrougb a 
cenlralized telephone number lo he 
administtireJ hy tho seller.-17 5 The DOJ 
puneUst ppo. nd lhi suggo · ion, 
arguing th.i i C1JlllnH11 ications with prior 
purchasers could be~ subj11ct Lo 
ma11ip~1lation by Lhe sellel',arn 

The mmission does not believe that 
rnq 11iring sellers to provide and 
mlminister a centJ:aliieu phone number 
to screen references is necessary or 
advisable. The Commission agrees with 
DOf's comment that such a system may 
invl l ~ manipulat iuu. II wouln also 
er nto an uojusLifi d nnuncial and 
odminis lrallvti burden for sellers. As 
noted above, the Commission does nol 
view the d isclo ure of a pul'chnser's 
name, slate, and Leleplwne number as 
crealini::, r,rivacy or secul'i ty concerns. as 
1his i11 fol'tm1 lion is often avnilablc in the 
publir. domain. The ruquirutl dii,dosure 
does nol n .lude str ct add l' ss 
informallon, and lhereforn, does not 
pl'Ovidc a "road map' ' to a pl1rchaser's 
rAsitlence, as the commenter suggests. 
Moreover, po lenlial purclJaSel's 11re 
noli.fied in wrili� g, prior to the time of 
p11r ·11 11 e !hut Iheir r •J'orunce 
in fornwti011 will b!l ava il t1hle to 

uxpec1utin1t tlmt lh lufnrumtion w,iu ld b,1 ~ept 
privale, ~nd (l) dlscloslll'e of the inform~ti•Jl1 i, 
s1<1four; in ,.,,,ura, ~r.Qpe , 1111t! ur ru1<111 1ial impaul lu 
~""~~ ~,1 "egr~gio11~ bruru,11 (1f 60L:J11l nouns, '' Sae 
Pi,mcfll' Elec~ .. lnr. V. 0/m,<lrmcl, •lO C'.al. 4th 3li0. 
370-71 (2007), Rvo11 wh,rn lhesA Ltilurta oru llllil , 
lhu i11d lvidu11J·~ 1111iv~1:y imeresl m11s1 ha w111ghttd 
11gni11~t legilin,nlr ..nd i1opnrt111111; mp,1tlr1)l
1111111 •st~. Ir/ , WhPn nrno~ur ti ,1gui11J1l llib ~1!1111 l~rd, 
disoJ.1~nrc or Jntrn!utser l11f1moalion 1,1,csuunt 111 
prnpo., d !i•la7.3(11)15J wo11ld run 11lv rfNn h, 11 

[>fil'll1.y nt.llon, l1ir~I . 1lw tJ1.tmlhJ1llh 1tnc111t11111 
plnrnl , n ,1i11c~ pmu111i11l 1•11r hmim 1h,11 llin r 
l dom111 ! 1111,lrnl!llillll wll h, p1uvlllu,I to 
~111i~,.qu ,111I purdta•m-. , 1hus 1h1,. Im u 1111 
rYn,Dnohlt ,,~p,, .Mllrnt 1ha1 thulr in l\,r11mllm1 will 
lrn k,1p l privulu, Sanonrl, 1h ' n<fure11t:11 di,r.Jnsmc 
iudud,:s m, 11t'rlNllivu p rsonnl lnfnrrnalln11 
whursouvar, aud 1ho vuluo tu 11nl11111iul pnrr.l1asurs 
nf infomrntion nhoul prinr p11rr.l1asnr.~trnlweighs 
~n}' pnlunlial ,lutrinrnnl to thosa prior 1111rdrns 'TS. 

37' M,1rris~t1y, /umi 091'r al 87. 
"" fn11t, )1111n Oil T,• ul Bfl. 

subsequenl pmchasers, Purchasers who 
have privacy concerns, therefore. 1:an 
take steps lo minimize parsonnl 

posu . su .h s, for x mplP., 
designaling as p,u·ate p ho11 � umber for 
hu!>iO s · pu,·p ses, 

Nonolh 1 ss. lhe Staff Reporl no led 
that the disclosure of inform ation ome 
mn coni.ider priva te rnugt weigh d 
agafosl lb b II fits r I rovl ling that 
in for m Iion to p tr:ntild I u1· 'Lia ·01• •. 
After considering the p1.1L'poso of 
pmvidini reforoncc infonnalion, l-ht:1 
S111ff R 'port conclud cl 11ml Ihr. 
rlisr.losuro of lho dly whern 1hr. 
reference is locatud is not nm;r.ssa:ry. 
The s1.affrncomnrnndcd, therefore, lhat 
the r:ily where previous purchasers 
reside be eliminotud from 
§ 4.37 .3(a)l5)(i), and correspondingly, 
from the "References" section or the 
dis losure do umenl. 

No comments in response lo thfi Slaff 
Report addl'esslld Lhis 1·r.commcndod 
modification. Tlie Commission agrees 
wilh the staff's recommendation. 
Acc:ordingly, both, 437.:3[a)(5)(i) of Lb 
final Rule and the r lalod section of the 
disclosure document have been revised 
lo eliminate references lo lhe Gity where 
r1•io1· purc.:hasers r ill . Tho 

mm ission mil roles, however, that 
Lhis amendment is intended lo allevia te 
privacy concern , and it does not relieve 
a seller or its bl igalion to provide a list 
of the ten purchasers within Lh past 
thl'cc years Lhal arc neaJ·cst to the 
polentfol purchaser as an all m:itive lo 
pro idlug lho full list of all prl I' 

purchasers. 

f. Section 437,3[0)(6): Receipt 

Sec1ion 437.3(0)[6) sets forth a receipt 
r q11 ir ,m nt for the rli · ·I sure 
I 'l•m nt. Tl:lis requir m nl is designed 

lo document proper nisclosure by Lhe 
seller. Specif1cally, tbe seller must 
attach a duplicalc copy of the disclosure 
document., which is to be signed and 
dated by the purchaser. A dcsigna(i ll 
for the signalurn and datCJ is ioclud cl al 
the bottom of 1hu disclosure 
document. 377 The Commission believes 
that U1e receipt requiremenl is 
especially important to prove proper 
disclosure with respect to elc . tronic 

" ' A~ uoteJ 11revlonsJ_v. 1lw Cummls.~i,m ~nga11,1tl 
11 ctins1 1ltaJ1I w\lh ox p~rllH1• In do,•1,n1P11i tl11slgn n11tl 
r.nml1ruh11nslr111 Ill ,,voltwl th~ lnltrnl propo,1!d 
dh ! oson, dot.um~nt. One of 11t, dumgll& s11ggostwl 
hy 11Ju w 11sultu111111nln tlt1d udrllrt!t" nolP. lmlnw lh,i 
,iignul111, li111<or1lu1dr~dns1111 do1.u111eu1 sluling 
lh~, tlie F'J'G rcqut1o,; 1h01 all h,,~intl~, np1H1rl,1nlly 
,ollnr~ l!iW' 1h•• (1tos11ur.Llv11 purnlu,s,u 111 lu,oU ~• ve,1 
,:nlrmdnr d11ys h lorn ...~king llim or h t 111 . igtt " 
Jlh CiJ11m1 I'. lllru!.1 . m1JIY f Lilli fl V ~od l''°l'"~~cl 
diados11ru dr11nunm11. \vlil .h inmrpnrnu,d lhi• 
dtun~fl, Wa~ allafrlw<I a~ Ap11011dlx A lo tho 11ederol 
Rogisler Nolin,; 11nnoonclng Ille J1111r. ! , 2(1110 
workshc,p, SoH 74 Fl< 111 187 JS, 

documents. A seller fumishfag 
disdosul'es on line, either lhrough email 
or access to a Web site, has the burden 
of establii;bing that th1;; prospect was 
actually able to access the electronic 
dor:ument 376 Completion and 
submission of the rece ipt serves that 
purpose. The final Rule <lous not impose 
any parlicu laJ' melhod of transmiLting 
tha rm:uipl. In oc·tl r In n1i 11i nii ..:u 
·0111 pllAnc: cosl . soll •1•s hould huve 
no; lbili 1y to ti h)r111 i11 th Last molhod 
to comp ly with this provision of Ihe. 
Ruh:.:mi Acco!'dingly, § 4:.17 ,3(a](ti) 
w cttlcl p ,·m il the ,]Jet' Lu in form th 

r p cli purchas ,. h w 10 l'elurn the 
s lgn ·d recoipts, for exampl , by sonc!ing 
Llie receipt 10 a slrect address, Lo an 
emai l address , or by racsimi le. 

As noted above, 1he Staff Report 
re omm nd ·cl adding a n w d llnili 11 

of "signutun" ,,r "signed" I 1w1ke clear 
Ll11:11 lllll IO L'lll ''signu1 11 re" or "s igned" 
includes nol only a person's 
handwrill en signature, bul also an 
e!uctronic or digital forrn of signatul'c lo 
the extent thal sur.h signature is 
recognized as a valid signature uncler 
applicable federal law or state contract 
law.380 The rectii_pl requiremenl 
received one comme11l. The commentP.r 
noled thal lhe rnquirement Lhal a 
purchaser he provided with a second 
copy of the disclosure doc:umenl 
appears inconiiislent wilh lhe Ru le's 
r c gnilion that the di sclosure 
do Ll llllllll can be p1,ovided to potenlial 
purchasers Lhrough J. Ironic mcdia,301 

The Commission di agr •es with the 
commenter. Some sellers may post thei1• 
disclosure documenl on their Web sites, 
and update H as needecl, The 
requirement to provide a .opy of the 
electronic disclosure ensures lhal tho 
pruspective purchaser wiII retain the 
dm:umenl in a stalic formal. Th is can b~ 
accomplishecl as easily through 
lectronic mtians as it can through 

paper, ln fact. allowing electronic 
distribution slwuld greatly 1•educe 
sel lers' comIJ !iance co ts over lhe long 
ru11, especial ly costs assoc iated with 
printing iind distributing disclosure 
dm.:um nls. N1w11rtholoss , the final Rulo 
enaliles sellers lo determine for 
Lhemselves whelher il is mosl efficienl 
and c:ost-effective to providr. the 
disc losure document to prospectivo 
purchasers electronically or ln pl'inted 
fol'm . Accordingly, lhe Commission 
adopts the receipt pmv:isirm as 
recommcnd!ld in the Slaff' Re_porl. with 
one non-substantive modinr:alion: the 
reforencc to a "disclosure page" has 

""71 Fl{ at 19U72, 
n• 1d. 
""" :;,.,, §4~7.'l(r) , 
'"" Q1t ixl11r-lNPR al 2? , 
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boen changed lo "disclosure document" 
lo conful'm il to the Lill e of§ 1137.3. 

3. Scc1ioo ,i37_J(b) : Updating tho 
Disclosure Document 

To crnrure that a se1ler's disclosures 
are current, § 437 .3(b) requires sellcl's Lo 
upd:-ite their d.isc:losures at least 
quarlerly. Modeled on l11e Origiua I 
F'rilllch ise Ru1e and interim Business 
Oppor11111ily Rule ,-3 62 lhe provision 
stn tos lltat it would be a violnlion of Urn 
Ru le and Section 5 ril' the FTC Act for 
a soller lo fail to updalo the disclosures 
to reflect ny material changes in the 
informal Ion presented in the basic 
dis losu 1'H document on al leost a 
quart 1'1y basis, The Commission has 
conr.lu rled lhal quarterly upclaling 
s trikes the l'ighl balance between the 
nlJe<l for accurate disclosw·e and tile 
costs and burdens more frequent 
uptlitli 11 ~ would flnlai l.383 

.r;tion 437.::l (bJ inc!u.des i.l prnviso 
that would requiro more frcquenl 
updating in one rnspoct : thR list of 
rcforenr.es. SpRciCically. n 1rnllor is 
re4uil'od lo upd to the lisl oJ'rflferences 
monthly until su ·h tlme lhat ii is ab le 
lo indude tho fu 11 Iisl of 10 references. 
This is pal'licu larly necessary for start
up opportunities that may have few or 
111> prior rel'erences when thuy 
,rn1m111.once businf!s1> 1 pport unity sales. 
The Commission has conclude<l that 
prospective pw·chnsers· abilir-y I.a 
contac:t Al leas I 10 references in their 
due diligence invesligalions or business 

pportun ly offers outweighs any cosl 
of more fr qu nt updating until lh lillt 
of 10 is omplled,11M 

No commllnts w r directed to tho 
J'cquirerncnl of updnting the disr.losures, 

rid th , fi11 0l Ru le crml, in,q 437,3(b) as 
recomme,1ded in the SlAff Report. 

D. Section 437.4: Eomings Claims 

Snr.tion 437.4 of Lhe final Rule 
arldresses ec1rnings claims, and is 
similar to t.l1e parallel section~ of the 
Amended Frnnchisc Rule and Lhe 
iulerim Business Oppoi'lunity RL1le.~ 115 

Like both of those i-ules, the final Rule 
requil't1S disdosure of ec1rnings 
Informati on only ifc1 business • 
opportunity seller ohoos(;}s lo make a 
claim about potential earnings lo 
prospec:ti ve p11rd1m1i-lrs . 

Like the an11logou. provisions of the 
Amended f.'ranchise Rule and tho 
inlflrim Business Opportunity Rtilu, 
~ 437.4(a) ro(]uires as . Ile,' making an 
earnings r.la im to: (1) Havu a rnasonable 

3"" J B CT•ll. 436 .7(b) and i(1torirn Uus in ass 
Opporl1rnlly Rule ~4:17,l(ll)(nJ. 

~~.l71 PR at Jgon. 
0 6< Id, 
·;tto See 16 Cl-'lt 4.36.:;J and i111orim O11~i,wss 

nppnrt11n it ,v llu le !i§ 4-37.l(h), li::l and le) , 

basis for the claim at the Lime !ho dAim 
is made: (2)havc i11 ils.p ss<:ssion 
wriLLen materials thal substantiate Llw 
clairn nt· lite time 1hc claim is made: (3) 
make the writleJ1 material .ivailable lo 
lhe prnsµticl and the Commissinn upon 
request: and (4) fu.rnish the pruspect 
with an earnfags claim stalmnenl. 
Soction 437.4(b) stits forth disclosure 
ond olher requirements for so l IP.rs 
making eamlngs laims in the gomira! 
media. [n § 437.4{c]. U1e final Rule 
addrnsscs the use of industry fi11ancial 
statis tic m· dala to suggest 01' impl y a 
likely level of earnings. Fin11lly, 
§437.4(d) requires Llrnt selle.rs notify 
prospects in writing of any chang sin 
earnings informaUon before the prospect 
en lers in lo a con lt'acl or provides any 
considAration to the seller, directly or 
indirectly throui:ih a third parly. ~8 1; Ear:h 
of th ese req1dremouts is discussAd in th 
following sections. 

1. Sec1ion 437,4(u)(1)-(3): 
SuLstantiaUon for Earnings Clu im s 

As noted throughout this proceeding, 
tha ruaking or false or un .~ubstanliaLd 
A11rnings claims is the most p i·eva lcn t 
proul<,111 in the uffm·in8 of busineHr; 
oppn1·11.111 Ili es. Tu add1·A-Ss Ihis problem, 
§ 437.4(a)(1) or the l'inal Ruin pormits 
1,ell ers to make an earnings claim 
providod Ihero is , reason, bl~ basis for 
the claitn at the tim Ille claim is 
made.~ 11 7 Purlher, § 437.4(a)(:>.) requires 
8e1lers that make earnings claims to 
have in their possession wri1 ten 
sul.Jstantialiuu for their earnings r:lulms, 
,md § 437.4(a)(3) requires sellers to 
make that written substantialiun 
avai la hie lo the prospective pu rchasor. 
or to Lhe Commission, upon request. 
Requiring that a prospective purchaser 
can obtain a nd review, or have his m' 
hr,r ow� advisor reviow, subs tanlialion 
for earnings claims increases the 
likelihood thot sellers will mokc claims 
only fo 1· wLich they have a reasonable 
basis. 

2, Soclion 437.4(a)(4): Eami11gs Claim 
Slalemenl 

Section 437.4(a)(4) rre.~c ribes the 
crmten l of the earnings cloim slatcmenl, 
which must be provided to a prospect 
if 8 seller el eels Lo make u ,·eprescntalion 
abou t po ten ti al earnings. To n.sure ease 
of review, each earnings claim statement 

'""'!'ho Arn(mdod Frandiisa Rulo con lains slmi lur 
ffiljttiro11rnnls, lino 111 Cl•T, 4:l6.1{d) l2) and 
-l36. 1(eJ(fl) (each pmHpar.livo franchisue lo whon, 
llrn reprcsenlalion is mnrle shall bB notified n!' any 
maleriaJ r.hang in tho in t'om1alion i:onlnineil i11 lho 
earn ings claims rlm:1,menl), 

"I' As d isr.ussod in 1lrn INPR, tJ,~ Conuuission rlitl 
not propose.. a 11 geograph lr: relt1vant.:uu rm1ull'omoul 
beco nso tlin! pri,roqulsile iH subs11m od tu the 
"reason nh lo u"sis " roquiromonl. Su" 7 l l•'R nt J !l072 
0, I8~. 

m1Jsl l,e a singlfl written document. The 
docum nl must be tith,d "EARNlNGS 
CLAIM STATEMENT REQUIRED IlY 
LAW" in capital, bold type letters, This 
ensures that the prospective purchaser 
can readily determine from tlw l'aco of 
Lbe document lhe importance of its texl, 
The Lille is followed hy th e nnme of lhc 
person makjng Lhe claim, end lhe date 
of thP. cla im. After the title and 
idanlifying informaUon, tho Rule 
rnqUll'll · lh1.: ~ell er lo slate lhe ·pecific 
oaroiug~ daim or claims. The finill Rulu 
does not specify any parlicular formal or 
formula for an earnings claim. This is 
intended lo allow flexibility in 
pTesenting ottrnings information in thA 
manner that is appropriate for car.h 
opportunily, provided that any sur.h 
claim bas a reasonable Lasis anti that 
Urnre is written substantiation for tbe 
claim al lhe time ii is mado.3 H11 

The final Ruic also requires a seller 
making an earnings claim lo disclose lhta 
beginning anrl ending dates when lhe 
l'eprosented earnings worn 11chieve<l. :1m1 

This information is material because a 
prospective purchaser cannot begin lo 
evnluale an earnings representation 
without knowing how recently Lho 
supporting data was co11ecled. For 
example, a seller may have conduc.:Led n 
survey of purchasers of ll.s business 
opportunity in 2009. The Rule would 
not necessurily prnhibit the use of tht1t 
survey inf'urmnlion in 2010, but 1111:1 
prospect should be mado aware of the 
app li cable time period in orrlrr to assess 
Lhe relevance of th .lai m to currcn t 
market conditions, Simih1rly. a pro~pP.c:I 
may reasonably giv' greater welglJI lo ti 
survey uJ' pu.rchasers over ao exlcnderi 
pel'iod of Lime (for example, over a 
three-year period), than a more limited 
survey (for example , ovr. r a Lhree-monU1 
poriorl).Jwi 

Fnrlher, !his section of Urn Rule 
requires the disclosure of Urn n umhol' 
and per · ~n tage of all pur haser who 
purdia ·cd the business opportunity 
prior lo the end of the represented tim · 
period who have achieved al leas1 lht: 
claimed earnings during thal puriod . 
This information is material bor:auso ii 
enables th.e prospect to determine 
whether tbe claimed earnings of prior 
purchasers arc lypic:ul.3~1 For example, 
a sell r may claim th11t purchasers h11v11 
11\lornge earnings of $50,000 a year. F.ven 
if lt'uC, this sta tement may not reflect the 
0xpo1•ienr.e of tlrn lypical purchaser 
hecai1se a few purchasers with 
uuusually high earnings could skew lh 
average. Thus, Iha number and 

"" 11 r,•~ "' , 9012. 
'"'' Socliu11 437,4{n)(4)(iv) , 
,.,.. n rn "' 19012. 

"" Iii 

http:selle.rs
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percentage uf purchasers cnrning 
$50,000 a year mig,ht actw:illy hr. very 
low,392 

Tn addition, Lhis section of tho final 
Rulo l'equires a seller making flll 

earnings claim to disr.:losP- Hny 
charac:Lerislic lhal dislinguish 
I 11r .has •rs wh Hr.hi vud at least the 
r(:presoul d l vol of on nings l'rorn th oso 
charar.terislic ofthr. prosper.tivc 
p1irchasun;.:i••~ For example, a survey or 
ice crea m vendi 11g ,·ou t<• purchasers 
operating only 1n thr. ' 11th may not he 
ruadily appllt:ablo to nth 1' 1•egions, such 
as the Nm"Lh. Similarly, R survey limited 
to largo urban aroas moy not he 
applicable lo smaller. rural areas. 
Oislfogu ishing characleris1ics of 
purchaser:; who ar.hieved a rnpl'esentecl 
level of eat'nings is material informalion 
because il enahlei, a prnsped lo assess 
the relevance ofan m1rnings d11im lo his 
or her \rn1•1 icular mnrket. 1 ·1 

f.'inu I ,, the Rule 1· qliirn· a seller 
making an earnings claim lo disclose Lo 
the prospective purchaser Lhal written 
subsumliation for the claim will be 
made availaule upon rn4.uest.:rn 5 As 
noletl above, requiriug th at a 
prosr,octive purchaser can ol:llain and 
rcvi :w, or uave his or her own advisor 
review, substantiatio11 for earnfogs 
claims increases the 1ikelihood that 
sellers will make cluims only for· whi .h 
they have a reasonaule bosis .'1 96 This 
·r quirrm1 Ill buhrn .os lhc prosp ctive 
pur hriser's nocd ~ r ma eriiil 
infonnatir,n wi1l1 lh • noc;e sity or 
_m inimizing the seller's compliance 
costs. Thus, R seller need only provide 

uch substantiation upon reques t. 
ln the RNPR, the Commission 

solicited comment on various aspects of 
the earnings claim slalerncnl including: 
[1) Whether the requirement thA1 sellers 
disclosP- lhc number and percentage of 
prior p111· 11 SCl'S that achieved oL least 
the slated level or eamings would creatP. 
difficulties for sellfn-s, or whclhor there 
were alternative Approaches thal could 
limil any such difficullies; and (2) 
whether llui rnquiromonl thats llers 
disclose any materia lly dirferenl 
charar.lerislics of prior purchasers lhal 
allained al leas I lhe slnted level of 
earning~ adequately covered !he 
rclovant earn ing information that 
should be disclnsp,tJ.·Hw 

No comment were received in 
response to the Cornmis ion' spocific 
questions, nor were 1rny eomrnenls 
dlroctecl to this pmvision, The Staff 

,.,2 rd. 
""Ser.lion 43?.4(u)(4J(VI). 
>U< 71 FR nr 17073. 
10• SRC:I i1111 437 .4(u](4)( ~Ii), 
''" Seo,, a.lJ,. lfl (;FR 4:16.J !11](2); 4 '.m.J (r:)(2). 

'"' 7:l FR al 16'133 

Repo1•l r1.cnrnrnc,nd d lh,11 § 437.4(a) be 
adopt ·din tho l'onn prnpo~n,1 in th,. 
RP130R. but 1;oi1gl11mldilin1111l c: mmenl 
on §§ 43 7,4(A.) (4)(iv) imd ( v), which 
1·0quire any busin · s opportunit seller 
Iha( makes n e11 rnfnt4s claim to irl n lify 
tho beginning Rnd end ing do il:lS of the 
lime period whe,~ those earnings we1·e 
ach ieved(§ 437.4(a)(4J(iv)) and the 
number uod pArcentage of u)I purr:hasers 
who pur hasod the uppmluniLy before 
the cnrliag dnte and who achieved thrn,<1 
uarnings in lhAt Limt p,uiod 
(§ 437.4(o)(4)(v)), 39R Secli n 
437 ,4(a](4}(v) spcc:ffics th ot io 
c:alcula tlng the numlJer anrl percentage 
or pur hust rs who alfninod HI least tho 
r pres nl cl level of rnrn lngs , lhe 
business opportunity sclh:ll' mL1s t 
include all purchasers who purchased 
the opporlunit prior lo thP 1mding dale 
of lhe Linw p 1'iod on which the 
roprc en talion is based, The 'laff Repol't 
so li ,iled commonl on whether the 
rosu lls of such a calculat ion, whir.h 
would include lhe experience of those 
who pul'chosed Lhe business 
opporlunlly toward thr e nd or Lhe staled 
lim p riod, prt:Sl¾lll cons11mnrs with a 
reali stic pict ure of thP.il' likely earni11gs 
with the busin1tss opportunity. Tn 
addition, thP. Slaff Report sought 
comment on whether lhjs calculation 
would present prnspeclivc purt:hasors 
with information that would ue uscfol 
in making an informed purchasing 
decision, and q1ms ti onP.cl whether tlu,re 
were altemative appruac:h,1s that might 
be more uscrul. 

111 , one • mm 'Il l re ·eiverl in 
rcspon ·e Lo tho tnfr R port uddrnssed 
Lhesa provisious. Specifically, DOJ 
agreed !hut imy subst1ml,in1in11 for 
eoroings must be (:u Jc;ulnled 11sit1g llrn 
numbe1· of all purch11sers of the 
,pportun ity prior W the ending date of 

the Lime period fot· which the eorniogi; 
representation is based, notirig that: 

ln ronlily. many busi11e~s opportu11i t i~s 
hegin and ol\ I in a short p rlod or 1im1&, 
constantly reillvonliug th~msolvos 1u uvnld 
ilssociat\on with previous failures. Reqidring 
inclusion of all purclrn~ers who putch;isP.d 
before the •mding dale in any stalislic:s in ti ll 

r.orning clRims dor:ument is necessary to 
forcr. tho seller to lmve lhe do umont be 111 
all rnp!'esr.ntative of the busine~s ~~ a whole, 
Auy wigglti room in this regard will bo 
tnq,loited lo c:rnato a doc:umont based 011 mm
rnprosontali Vil sol!oJs. 3 'l 

The Commission agrees and lhc1 fina l 
Rule includes § 4,37 ,4(a)(4) as 
recommended in the StaffRepm·L. 

"""Soi:lillU 437.4(h)(3) 1•11qt1 ireR 51 11\ llar 
di.~dosm ss, cu luulu lHd in tJ,o Ruma way. i11 
,Hmjundion wllh aoy ua 1ning., clnim moda In lht1 
B"uurel m,,clla. 

""' D0)-StalT Report dl 2. 

3. Seulion 437.4(b) : Earnings Claims in 
lhc General Media 

Sectlou 437.4(b} addresses the making 
of earnings claims in the general media. 
uch as on tehwision, radio, the 

Internal, in newspapers, etc. 
Spccil'ically. a scller can make an 
earniugs claim in th e ge11eral media 
provided rim seller: (1) Has a reasonable 
basis for the claim al the timi;, lhe claim 
is matle; (2) has written material that 
substantiates LbP. claim at the time the 
.!aim is madu: and (3) stales in 
immodialc conjunction with Lhc claim 
the hflginning and ending dale when Lhe 
rcpres1mled earnings were achieved and 
lhe number and percentage of those who 
have achieved lhe 1·epresc~nled eal'nings 
in lhe givon time period . These 
rcqulrerne.n ls ure n ecessary lo prevcnl 
deceptive and misleading earnings 
represen tations in advertisements. as 
well as lo enable a p1·uspocl to as. ess th 
typi cali ty of any advertised earnings 
r.laim.~oo 

Tho Commission received uu 
comments about this provision. Based 
on the mcmd as a whole and its 
nnforcement expel'icncc, the 
Commission concludes lhal the 
rcrp1iremonls of§ 437.4(b) are necessary 
lo prev,mt misleading earnings 
represenlntions, and tho final Ruic 
incluries lhis provision as recommend ed 
in the Staff Reporl. 

4, Section 437,4(cJ: Oissflminotion nf 
fnduslry , Finam:ia l, Earnings, nr 
Performance Tn Iorma Iion 

Section 4:.17.4(c:) is inle11cled to 
~ddress a prevalent procti ce among 
business opportunity sellers-the use of 
real or purported indus try statistics in 
the marketing of business opporl1rnity 
von luros. The Commission's Jnw 
enl'orcemeul experience rnvr.a ls that il is 
r.ommon for vanning machine businos!' 
opportunity promoters, for example, lo 
tout what a1·c purporled lo be industry
w ide vending sales slaLislics, A matrix 
of poltmtial ei,irniugs based up<>n a.n 
industry-averogo sliding scale of "vends 
p~r day" is lypicoLij01 The use of such 
industry stulistics in the prnmotion of a 
bu~iaess oppol'lunily creates the 
irup1•cssion Uiat the level or sales or 
earnings is typical in the industry, and 

,100 E.i:., FTC v fnsµi,vd \fenrurP"'', In~.. Nu. 02-
21760-CTV-Jordan (S.O , Fir.. J002); /•"/'C v. 
MO/jOKing, Inc ., No. OIJ-00513-CJV-l, IIHrtl (S.D. 
fi'ln, 2000). 

• 01 E.g .. PTGv. Tn.,li11J1111, !!18 F.3d 127:i (1 llh GIi. 
lOO~); FTC v. Nnt'/ VnMlinlJ Gon,911/tonts, foe: .. No. 
CV-S-05-0160-RCJ- PAL (D. Nuv. l0Cl5]: V/'Cv. 
/n5pimd Venlr,m.~. lnr.. No. 02-2176()-CIV-Jurd1111 
(S.O . !'la. 20<12); FTCv. fnv. D11v, ln r., No. fffl-Uf.42 
(LW, La. 10011), 

http:fffl-Uf.42
http:q1mstionP.cl
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implies tbat th pr p clive purchaser 
will achieve. imil, r r sulls.411?. 

T preven t d cep l Iv us or su b 
earning c;laims, 437.4( J, tis-proposed 
in Iii RNPR, prohibil ed tlrn u:-m of 
ind11slry [inaoeial. '111'nings, or 
pei·formunce infornrn lion "unless the 
seller has wrilten s ubs tan liaUon 
dLl11tonslrul i11g tl1al lhe int'orrm'Jliou 
renm:ls 1h11 lypic-al 11 1' ord im1ry finundnl, 
enmillgs, or pedormnoce exp rion<:t• of 
purchasers of the business opportunity 
being offur d for sale." 4oa 

In rt· p nse to the RNPR, ono 
commenter noted 1hat this provision 
w uld pr hiliit s 11 r. from u~ing 
indus try ·fulisltc.s in ways tl1<1l could 
11 • ·i t poicntio l purcha er in making 
inform -ti cl ci i n ·:•uq F r ntplr~. 
hypolh tically, the p 1·i nnance 
e:xpcri 11ce of prior purchasers of a 
business opportunity might coal!'as t 
ftnrorably 1gaiosl the industry average 
und. if so, Lhill information might help 
a prospect ive purchaser assess the value 
of the investment agai nst olher 
proposed bus in ses. 

The Slaff RepOl'l nolcd that th ere may 
be a limited number of situations in 
whi ·h prov iding indu~lry s tatistic · 01.ay 
b · c:ncfici I I. polontlnl purchaii •rs, 
but , pressed ncern lhal industry 
statistics can be, and have bo ,n, used to 
imply lo potential purcbas rs tlw1 their 
llkol aroing withth . pr 01,c] 
b11sinoss opp 1!luuily wi ll mntch the 
industry averag s. 4� 5 

The Staff Report recommondcd a 
small change lo Section 4;i7.4(c) lo stale 
that it is an L111fair or deceptive practice 
to "disseminate industry financial, 
earnings, or performance information 
unless the seller has written 
subs tantiation demonstrating that such 
information reflects, or does not e.,'<ceed, 
the Lypl ·ul 01· ordinur finon inl, 
earning·. r p 1' ~ 1·nu1n · - p l'ienc ' of 
pur •ho· rs of Lhe bu ·in ss <>P rt unity 
b iug J'~ red for al .''Tb, . mmJ ·sion 
rece ived no comments on thjs 
provision. 

The Commission conclur.les I.ha! the 
rm:rimmended change is warrauled. 
Sflclion 437.4(r.) o( the final Rule thus 
indudos the tal'rs rer.ommenclcd 
language. Accordingly, under the final 
Rule. a seller can use inrluslry 
information only if it is ohlo to mP.asure 
tho p rform ancc of exis ting pUichasors 
of that seller's offernd bus inr.ss 
oppmt11 oily and document 1lmt those 
exis lin i;: pmcha ·ors' typ ical p erformance 

q11 11 ls or exceeds th e avorage 
pw'l'ornwnce of pun;hnsers of other 

• 0• 7L FRat 19073. 
" " 73 !'Rat 161 35. 
'"''' Planet Anluros-RNPR al i5 
''°' Staff R� (JOrl nt )fl 

business opportunities available in the 
i,ulm,tr_y. s1,1rl·U p husim:ss 
opport11 11ity with no ,• vcr limited 
prior solo , !horcf re. pmbobly w uId 
nut lJ abl 10 us i11du11tr l li ' li c:s 
hr.cause it would lack a suifidonl basis 
to demonstralP. that lh~ industry 
statistics 1•ener.l lhe typical 01· ortlinory 
experience of 11w stl:ll'l-up 'sprior 
purchasers . 

5. Seclion 437.4( rl): Materia l Changos in 
Earnings Claim Statement 

Secti on 437.4(d) addresses posl
disdosurn chauges in earnings 
information. II prohibits any seller 
mAking n.n ea rnings cla im fro m failing Lu 
notify tho pruspoc live purdrnscr. bufure 
llto pt'osp cl nl rs i iH a o ntJ'il I or 
p£1ys 1111 11siderntion. of an mat ria l 
h n Ihat ht1s c: ul'I' d nd lhel c: 111 

i11Lu i'1u Ii n lh r lo n. or roliob!ll1 , 
of th Informal ion · , ntolned in Its 
earnings .lnim sla t menl. Fol' . mple. 
"[sl1.1ch 111111oria l h nges inclucJ the 
issuanc:e of a new survey or othtJr fa ' IS 

that would lead lhe selle r to onclude 
thal a prior survey is no longer 
valid.' ' '10" ln cralling § 437 .4(d), the 
Commission was cognizanl of lhe high 
degr-c of materia lity of arnings 
informati n fi I' prospecllv pur has rs, 
hul attompted lo minimize compliance 
c:osts during the time before the 
pr sp Liv pur .has r nt 1·s in to 
· ntra I r pays any . nsid r tion. "7 In 
th RNPR lh mmissi n exp la in d 
that ''[ l]h proposol would n t requi1•e 11 

se1lcr, ri r c nmplo, to prepare a r vised 
earn iogs claim statmnent immediately, 
bul would simply requ ire wrillen 
nolifi a tion of the change." 1 011 No 
comments in response lo the RNPR or 
th Luff R(iport wo1' dir • ct d 1l lhis 
pr vi i n. Th r,,rni· i n fi nds Lhat 
. 437,4(d) trikes 1h right bal nt: 
be tween accurate disc losul'e to prevent 
dee: pl ion and tl1e complian , ' ·ts that 
·w 1.tl d resu It from o more rr quon l tban 
quarterly upd ting r q11 irnment of the 
full earn ings la im d ument. The final 
Rule include!'. this pro.vision as 
l'ecommended in tl1e Staff Report. 

E. Section 4.17.5: Sales Gondu()led in 
Span ish or Other Languages Beside 
English 

On its own initiative, the staff 
recommen ded in the Staff Report addi ng 
a pru islon lh (I I would r quir sell rs lo 
provide lh • di lo ·u1'L do umon t an I 
tho di dosm1lS l'Oquir cl by tho Ru le lo 
p t nlial pm hnsers in the sam 
la nguag lhal Lh seller uses lo markr-il 
the hllsiness opportunity. Th is 

'"'"Id. al JOO. 
� O, Id 
� 0<1 71 FR Hl 18073. 

recom.menda Uon was basetl, i.n part, on 
a long-sl1111ding Commission 
enr(Jrcemenl policy, w hi ch advises that 
where a Commission order, rule, or 
guide requires the clear and 
conspic :unus disclosure of 1;ur.1ai n 
i11formalion in au adverlisn111 111 r sales 
malerial appearing in a noo-Euglish 
langLiage publicalion, the disclosures 
shou ld be made iu Llie predominaIJt 
language of lhe pub1icali011 in which the 
adverLisemen t or sales material 
apptmi·s.~fl9 ·1 his pol i · is Lhe n-:.~ull of 
Llrn Comm ission's rnc1Jgnitiou rbat "wit.h 
increasing inte nsity, ad vertisers are 
making spec iaJ efforts Lu reach foreign 
languag -'-sp :al:.i n, c.:nnswners." ,,.,o 

Uuder the poli · , failure to provirlo Lhe 
required disclosures \lit.her in the 
prmlo111in11nl langua ,c o f' th 
publi<:alio11 0 1· or th(1 I rgut udienc; .. 
could ~suit in.a civil pen!!lt or olhtu· 
I 1w ur1fo1·cemr.nl proceeding !'or 
violali11g tJ, • lc:ri1Js of nny applicable 
Cmrunission orde1· or rule:111 

The staffs recommendalion lo 
address foreign -language sales -a lso is 
basetl on its beli ef that when a business 
opportun ity selh1r pu rposefully l'eaches 
out Lo a particular populatinn by 
marketing in thP. foreign language 
spoken uy mumbers of th ri t commu nity , 
nll 1·the dis lo urcs r qpired hy lhe 
Rule sho uld be accessib le and 
cmnpreh -'nsiblc to 1:Jnch or those 
p 1lc•11I iol pmchascrs.J , :i Accorcl i ngly, 
lli , Stoff Report re OltllllCndeu that 
bus iness upporl11 11 ity !1Vll1mr bl,l l'IJqt1ir0d 
10 pl'I id lh ll disdosurc lm::ument to 
putwtti I plll' ·hasors in th«) lnng nage &he 
seller ll~US In t:OnLlur;I th (')rrur for sa lu, 
sale, or promotion of the business 
opporlunitr, 

The Star Report soughl public 
commenl about whether this 
rnquin ment ad eql1c1Lcly promotes the 
Co111mission's goal of 1msuring lhat 
potential purchasers be provided w ith 
information necessory to muke an 
informed pLtrchasing decision , It also 
solic ited comment on what olternat ives, 
if any, the Commission should ctJnsidP.l', 
and the costs and benefits of enc:h 
oltemative. 

In respon:;e lo Urn Staff Rr.port, the 
Commissiou received one commenl 
addressing lhe di closure requirements 
for foreign-l anguage sales. Speciiically . 
DOJ agreed with lho staff's 

JIIII FTC ll ulun:m11a11t Puti is yS1 ate111e111 
Co11 t:,,,.nins Ciao,· a11rl Cnn~pi,moua Oi~1;li,11u·"" in 
Forei8u l.auguasu Adw rtiaing a111\ Srila~ Mulul'iatH, 
16 Cl•'R 14.9(a). In 1]111 CIIS I! or,..,y otlrn r 
edvartisumeut or s,i le.111rntcr111 I , l h u Co111rni •~lo11 
po li uy •lu le6 tha1 the rll8nlos11ra~ ~hnuld ~ppoar 111 
lbe l•11i:1rngA~f lh~ •~rget uud ittn r.e. 

'1 0 /ti . 
1ll /,J , 

, ,i sraffRoporl ul 11 11 
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recommendation thal the required 
disclosures should Im made in the same 
language as lhe sale, noting that the 
disclosures should be ''as 
comprehensible to would-be buyers ,is 
is l11e [seller's] sales piLch." 11a 

1\ftcr considerati on of the roco-rr\, the 
CommisRion's long-standing polir:_y, and 
the rationa le bohinri the staff's 
rer.ommonrialion. the Commission 
ngrees that an English disclosure 
document for business OJlporlunities 
llllll'kuted in panish a nd olher ro., ign 
Ian •uag<l~ 11111 hn li11h~ utility for lhe 
1argctod prosper.ls. c:curdiogl . 1h1 
fimil Rulo r.ontains disclosme 
requ immonts for sales c:onrluct cl in 

pnni ·h or other la11g11ages besitl(:S 
Engli sh . 

Be :ause the Commission's ]aw 
enforcement hislol'y demonstrates that 
fraudulent business opportunities have 
specifically targeted Spanish-speaking 
communilies,4 '" !he Staff Report 
recommended lhat 1h11 Rule r:onlain a 
Spo11lsh trnnslation ol' lbe hasic 
di- ·I sure doc urn ul as Appendi B. In 
the Slaff RMpurl. the staff so licited 
r:omment on whether the Spanfah 
translalion of Lhe disclosure document 
was adequale to convey Lo Spanish-
peaking p I ntial pur ha~ r the 

m oning or llw r uil'ed di ·I ures, or 
wh ther dirl'erenl w rd cltoico would 
mRke lhe disclosures more meani ngful. 
No comment addrcissed these issues. 
Based on its law 1mforcemcnl 
cxperien o with business opporl1111ily 
sellers p •ificully tnrgoliug S anish
sp aklng consum r . lho ,ommissicm 
agl' (!S Lha l o, p 11ish l1-an ·la-lion of the 
disclosu1•e document is appropriate. 
Accordingly. a Spanish vcr.~ ion of the 
disclosure document is inc:Juded as 
Appendix B lo the final Rule , 

Although business opporlllllities may 
be marketed in dozens of languages 
besides English and Spanish, lhe 
Commission's law enforcement 
experim1c:ii does not s uggest I hat U1ere 
arc ollH:r [larlir.ular fanguagus ill which 
busi11ess opportunily sales are 
conducted. Moreover, the record is 
silent as to whether t:ranslaUons inlo 
other languages nre necessary. 
Therefore, the Commission has 
determined not to provide trnnslal ions 
of tho disclosure document inlo other 
languages. Und r § 437 .5{b), should a 
b 1simiss oppor(u11i1 s lier us - a 
l ng11og olh 1· lhan English or Spanish, 
th , U•r would b r ·pon i l for 

"" D(JJ-SlMlf R~pt11·1 Ill 2. 
"' '1m ·"'JI"' 11<Jl1J 09 aml 11ct•1111p1myi11g lei<I. [)Of 

lsfJ i:mntrrnutod 1h11t Ju it~ 11xp.-1ii,111:u, b11 ·i nus~ 
npp11rtu1,l! i1is hovu 111•~11 pl!t:lrnd lu lhn Sp~uii;h 
rn11 1111u11l1y. s~,, TlDl-.'il~ff ~•, poll t•l :! 

oulaining an accW"ale 1.ranslalion of Lhe 
disclosw-e docwnent. 

The Commissi~in adopts lhe language 
prop s ·d in tho tnl'f R port with one 
slight m dificuti 11 , amcl . § 437.5 of 
lhc 1111111 Ru! 01 s ul r that till 
earnin · disclosurns ret1ui1• d by 
§ 437.4- rother lhun thosn iJenlificd 
only in § 437.4(a)-must be made in lhe 
language in which the business 
opporfunily sa les 81'11 1mucluc:tod. 
Section 437.5 of the 1n I RulP. , entitled 
"Salos conduclr,d in Spanish and other 
lang,iag Ji; hosidos English" requir s: 

(u) lflhe 11 I' conducls th nrf,r for 
sale, sale, or promotion uf a business 
oppo1'l1rnily. in panish, Lhe soller must 
pr· vid lhe dl ·losur do um nl 
r (1ulred by 4' 7.8(a) in lh ~ rm end 
I ngu11 ot ro1•th in i\J)P ndi IJ lo lll is 
part, and Lh lisclosures required L, , 
§§ 437.3(.i) and 487,4 must be mad, in 
Spanish: and 

(b) JJ' th• seller contlucls the offer for 
sule , sale. or promotion ofa business 
opportunity in a language oth\lr than 
English or Spanish , the seller must 
pre vld1: lhu dis losur do unrnnt 
ruriuirud hy § 437.3(11) using !lief rm 
nnd an flt:(! IJ l'Hte ln111s!nli~in of llw 
language set forlli in Appenclix A Lo this 
parl, and the tlisclosw·es required by 
§§ 437.3(11) anti 437.4 must be rr111.J1~ in 
that language. 
Soc1ion 437.:l(a) has hoen revised to 
con l'orm with this niquirernent.41 :; 

F. Ser/ion 4 7.6: Other Prohihitcd 
Praclir.es 

Sectiou 437.6 oftlte final Rule 
prnhibils sellers l'rom 1lg 1ging in a 
numb r of deceptive pr c;tices. whelh~r 
directly or through a lhlrd p 1rty , that a1'H 

common i11 lhe sale of fraudulent 
bu.si1wss opportunity venlures. 
Violatinn of any provision of this 
section would be a violation of lhe Rule 
and an unfair or deceptive act Ot· 
practir:e in violation of Ser.lion r, of th e 
FTC Act. Each nl' these prohihitions is 
discussed bolow. 

'I. Seclion 437.G(al: Disclaiming Any 
Required Oisclo 111" e 

Sect on 437 .li(a) prohibits a busine,ss 
oppm'lunity eller from disclaiming, or 

'"Section 437.3 uf the final Rule mak,,a ii en 
1mfoi1· or ,l u~opUve act or p1·acllt:e for a11y ,Q lhar In 
full to discluse to a µru~pe~Live p1ird111,,or l!!Hl~rl~I 
i1>tor11111t (Ill rn<111lrud It • §§ 4::17.3 n11d >1;17 .•I l,1 11 
~i 11»lu wrlllu11 1hu:11111r1111 i11 lln1 l11r111 111!I fl$ 1111 lh H 

lu11!\""ll" 511I fllr \lr ii• Ap11011<l1:s- /I 1,1 lh I l<ul•t: or If 
,t.., ulTur r,ir s,1111, suh1, '" 1iri1111111ion n( ti h•l<~IIJ••~:• 
01Jpu111111lty is corul11dBu in $panisl!, iu tho i'1Jl'IJI 
a111I ,u;h•I( 1\10 lenguul(r. ~ul ror\h 111 App mli.x B It• 
(I rB Rul o; a,• if Lh p offer for sulo , 6ala. or prnmul i,111 
uru l,usinesH uppnr tu nily i~ r.rn1d11i:led 111 n 
la ug11age ollrn,· than lfagli~h ur Spnril.sh, \l,lng ll rn 
li.11'1.IL 1111d un a1:c11ralu ln111slutiQ11 1Jf lhu Ju11g11ago ~t•l 
!11r1h in Appoudix A t11111,. R11 l0. 

requiring "a pro ·pective purchaser to 
waiv' reliance on, any statement madr. 
in any document ur altach meut th:.it i:; 
required or permitted lo be disclosed 
uml r this Rule. " ·1H 1 T ho purpose of this 
prov sion is to prnservc the reliability 
nncl lnlegrity of pre-i:11lr. disclnsur :s. 
Otherwise, the Rule's vf!fy purpose 
would be underm.in!ld by signaling to 
prospects 11Lat they cannot Lrust or rely 
ori the Rule's mondalcd disclosures,41 ? 

No comments received in respon e 10 
lhe RNPR or the Staff Report were 
dirt:{:ted Lo this provision, and the final 
H.1.dc inclutics § 437.6(a) as 
reeommendod in the Staff Report. 

2. Section 437.6(b): Making lnconsislenl 
or Contradictory Claims 

Section ~37 .l'i(b) prohibits seller from 
making any repl'esenlalion, whether 
ora ll y, visually, or in wriling, thal is 
inconsistent with or that con lradicls any 
stalemenl mnde in lhe bRsic disclosure 
document Ill' in any earnings claim 
disclosures required by lbe Rule."w 
Witl1out this prohibiliou, c1 seller, for 
example, wou1d be free to show a 
pwspecL a grnph wilh ellrnings 
information, even thou h the seller 's 
di~closul'e document states lhal i l does 
nol make an earnings claim.4111 The 
Commission's law enforr.emen t 
experienc shows that this is c1 prevale nt 
problem ,-120 This provision, like the 
anti-disclaimer provision, is necessary 
Lo preserve the reliability and integrity 
of the 1'1.'lquired disclosures. 

No comments received in response to 
thi:: RNPR or the Stuff Report were 
directed to LJiis pmvi.~ion. and the final 
R11lc includes §437.B(b) as 
recommended in the Staff Report. 

3. Section 437.o(c): fncluding 
Exlrancous Materials in Dis .losul' 
Do ·umcnt 

Section 437.6(cJ prohibits !he 
inc1usion of any additional i11furmalion 
in lhe disclosmc dor.umenl that is uol 
expli illy required or J) rmitled by tho 
Rule, This prohibition is intend ·d to 
preserve lh cloril • coher 11 e, 
rmulabilit • ind ul ilily of 1h, di~closures 
by eosuriug Llial the srd ler does no t 

'""This p11wiaion is r11mltt,I lo iii~ 1111ti· 

di~dulmor pruhiuiliC1n in tho Anw11ded f/1111,t'l<ise 
R.11le. Sao 11, CPR 4Jli,!!(hJ. 

.. 11 71 FR HI '\ll07J. 
'' l'hi~ rruvi~inn i~ ~hnilDr W 11 1~ AnmntlP.cl 

Fconchlse Role's wnhihllinn ngRitVH rn•1ki11g 
stalurnonls 1h01 i:un1tml11:1 nny r!<fllllretl c.J1,r:Jo~nr 
Sr,'(/ Hl CFR436,ll(nl , 

"''71PR11110074, 
'"" li.i;., f '/'Cv. J\111 . Hnlni'I Distnbs., Tn c.. No, o~-

2248 H : IV-Morlinu,. (S,n. Pia . 20114); F1'C v. 
fn.Y/1imJ \lwll11eN, T,,r:., No. t)2-2'170CJ-CIV- )o rda1t 
(.S.D. rl . 2002); FTC v. Mor/15111511 Sni ,,. Assucs,, lnc. 
N•~ 395-CV-1362 lAVC) (D . Conn, ll>Ua); F'/'Cv, 
TotV!1I' Clea11i1,~ S.VP,, Ina., No. 96511 44 (E.n. Pu. 
HIUll) 

http:AnmntlP.cl
http:li.11'1.IL
http:Spnril.sh
http:Praclir.es
http:niquirernent.41
http:rr111.J1
http:prosper.ls
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cluller the tlisclosuse documenl wiU1 
extraneous materials that may 
overwhp,]m p1.uchasers, rlislracting Lhem 
from lhe rnquirnd disclosures.-•z·1 To 
facilitate a pn,specliwi purchaser's 
ability to maneuver through an 
electronic version of the disclosure 
do um •nl, lhi provl I n pressly 
p rmils lh • us or · inmnn nnvigolional 
tonls, su has s<:roll burs an l inl1,1•nal 
links lhat facilitate review ofan 
electronic dm.:wnenl. The pn,vision 
prnhibils, however, olhcr eha:lronic 
fu1t111' s-such as audi , viduo. 
animation. or pop-11p screfms-thAt may 
rlisL1•act atlenlion rrom th e core 
disclosures. ''~" 

The prohibilion on including 
exlranoous m11le1•ials extend to 
information required or permitted by 
stalA law. One important goal of revising 
and tailoring the disclosure 
requircmenls for businos • oppo,· tunity 
sellers is Lo simplify aud streom\im: Uie 
disclosures into a single-page t.locumenl, 
Accordingly, the Commission bas 
conr.luderl that allowing business 
opporhinity sel lers lo mi ~ deral anrl 
sta! • disclosures inlo on doc:wnent 
would be an invitation to seller· lo 
pl'e enl lengthy and confosing 
informalion lo prospective 
pqr •h.sors.4 2 3 Such a result would bt-: 
con lrnr to lhe Commissiou's goal of 
pl'oviding A simple, clear. :rnd com;isn 
d ist:losur drn;uineul. Stale laws ofrering 
oqu11l ot gr 111 r p 1• tecl l1111s or nnl 
ptocmpl~d by lb nu I Rule. Th J11rnl 
Rul nly Ir hibit ny ll rs fr m 
pmvidlng ,ny disr:losurc..-s requir< d 
un I r sl.ilta1 low Log thorwith 1he 
disclosures required under the final 
Rule. No comments ,·eceived in 
responso lo lhe RNPR or lhe Staff Ropu1·t 
were dirot:ll'ld lo thi:,; provision, 11nd Lh 
final RultJ indudes s4:W,6(r.] as 
recommentled in tho Staff Report. 

.,, l11du"1!, in •·•sponse lo ti, ~ lNJJI{, PO) mged 1h» 
Crirnmis.si,in (ll exi: lude .slalu dlsdo•m.,,s fron, llrn 
11ropo,111I rnrm. Ill IJO)'s uxperi ,rn1:n, ' 'lpJ11rvuyms of 
frn11dul1111t lrnsi1rnss opport(lnili • will suuk vury 
uppnrluni ly I" w111•tr dt1w111hi• do~w11t111I wllh 
11xt1·u11 uo1111 i11(u111111Unn lo h ''" any 111tgolive 
infon11ut1011 ii muy 0:01111,in," 73 l•R al l6121J, The 
'on1111isslo11's ~,cp,u·ianue supp01·1s DO)'.s 

1:ond us ions. 
''" This IN th u 1;n 111a appcont:h 11sijd 111 1!111 

An1,mtl<1d firancliis• R11lu, Se,1 16 Cl'R 43(i ,6(d) . 
"·' Seo n Jill aL 1612a. 

prior purchast rs have earned. This 
prohibilion com1 lement the fln. l 
Rule's Mrnings uhslanlialion 
roqnirr:m nts- in§ 437.4. Thus, both 
uus11bslantia1ed and false eamiugs 
claims t'o prohibit d b'y the Ru t . 

No r.omo1ents r r. ived in resp nse Lo 
Iha RNPR or the Staff Repor! addl'essod 
this provision, and the finnl Rule 
iucludos §437.U(d) as r ommendecl in 
the SlaU Report. 

5, Section 43 7 ,6(eJ: Misrepreseutalions 
Rog rding lhe Law as lo Earnings Claims 
antl 1h • ltl!!ntily of Other Business 
Opportunity PurchasflrS 

Se<.:lion 437 ,6(c) prohibits sel IBl'S from 
st;iling tJrn! any law llr regul~ti(1 n 
prohibits eller from l'urni hing eurnings 
informali1111. This pr· vision is inlondod 
to address a rncurring problem 
idenlifiod in the rulemak.ing record
that sellers often misrep!'escnl lhal 
federal law or lhe FTC pl'Ohibits the 
making of earnings t:laims. 4 ?.'1 In effee , 
prohibiting the l p1:s 111' 
rnisn1pr •s1m1u1io11$ uns ures 11ml 
p1·ospn(;tive purchasers ttru uol misled 
inlu b Ii ving lhflf oal'lling iM01111alion 
is unavailable to them as a matt.r.r of 
law:'2 5 1n addition. the RPBOR added a 
s nd proposed probibitl n Lo 
§ 437,fl(e) that would p1•cv 111 sellers 
from misrepresenting tl1al any law or 
r gulati 11 pr h bit n • lier fr m 
di lo in~ to pr spectiv purchas r the 
id>nlit ofolh r p111•1; hu ·ors of lh 
business opportunity. The Commissi n 
p1· set! lhis .h;t11g • in re p ns t ii 

r •qu t from OJ, which not cl Lhut in 
it~ ·p ••rl n , trnurlul 111 husin ss 

pporl inily sclh rs r"o Jll ntly I noel 
pol nliul pmdrn or·' roq11csts for thll 
contact information of curreol 
dislribut<>rs by falsely c)niming Lhal th e 
law forbids disclosing those 
identities.426 The Commission is 
convinced that !he prohibition is 
appropriate because it will help 

• 0 ·• rn lhe Amum!e.u rrnnohis,i Rule, 1hP. 
Commlssinn ud tlre~•etl lhlg prul,lem in lhe 1:ooi.1x1 
nroala• ofbusiuess ron11ul f'ri1nnhi""~ throL1!\h II toflW 
rcgillrun11nll lh~I tr11111:hi•u ~ellor11 l11r.lu,1011 ,pu, lll r: 
p,.u,nnl,ln In llrn 111111111 :lol parh1r1111111f:l1 srn:111111 ul 
the It- tll-.1ln~11f!ls. A1111111~ othut Ihlug.~. lliu 1111 u111hl0 
m akes cl oar tlinl Jrm ,cbisors r.e n make flnanciol 
p1<rforrna11111 l111'111111111hmav11ilabl~, 11~~11ming tliey 
huvo o r•11•011ul1l11 lt~sis fm thAi r clairnN. See Hl CFR 
436.5(s)( ·I) . Although the surna r roble.m r.xisls in the 
• le of busine,;s opporluuilioH, Iha Commission, in 
a11 ~ll'a rl lo streamll11e tlrn busit1ess opporlnnily 
d isr:losuro uucu1ne111 and radur.e co111plianr.e costs, 
pm11t1~01l 1hl dirT(1runl "l)J111111d, liu 11,,, fl11•!11111<P 
0JJ1>•ir11111i1y Rulo, 1111lh1"l11i; II 'l11(0d1111t lu 11dtlr11xs 
,!11r, pl!v1, l111•invs.• 11p11111'l1111it y.1<11 lo,1, 'J'l11 
(A:1111111f~•lc111 1111J•~l ll1111 "wlmroll~ 1l111 Ft111111hhm 
tlul e .suul<.~ lo enr,onrnge franchisors to 111uke 
ea rnings ~laim~, nn ""~I• eni:1111n1111111wu1 is ueedutl 
i11 lhe l:i11siroess opporl1111ily 1T11l1I, wl1111r~ur.b 
r:l11i111s a,·e all luu r:u111111011 ," 71 FR al 19075 n.211. 

•U 71 f,R nl 1!1075, 
,i,,73 )'RHr rnrn1. 

cousumers understand that if lhe seller 
supplies no reruronccs, it is because 
none oxisl, or liuc1111se the seller chooses 
nol lo make such information avntlabJ-e 
b1 contravontion oJ' the Rule.4 ~ 7 

No comments rnceived in response to 
th e RNPR 01· the StaffRoport addressed 
lhis provision, ,md the final R11l 0 
c ntains §437.ti(e) as recommended in 
the Staff Ref'lUl'l. 

6. Section 437.6(1) : Failing To Provide 
Wdtten Subs tantiation for Eamings 
Claims 

Section 437.6(1') prohibits a seller who 
makes an earnings claim from failing to 
pmvidr. l'illen ub t nti ti n to 
prospec1ivo p 11 rchns •rs , nnd to lhe 
C:0111111issin11, upon re<1urn;1.H 8 Rather 
Urnn mandat ing tba[ business 
opportunity sellers routinely indude 
documentalion !'or earnings c.:laims
which could be voluminous-in the 
earn ings claim statement itself, the final 
Rule's require.men[ is iJ1Le11deu Lo 
reduce compliance costs by requiring 
only that such materials be provided 
when requested. Purcbasel'S could L11en 
roviflw the documentation if lhey so 
r.hoose. Therefore, although 
suh6tantiation for earnings claims m usl 
exist, in writing, al the time any such 
r.laims am made, lh11L subsl1mtialion 
need be prnvidod to potent ial 
purchasers (or to lhe CommissionJ only 
upon rcquosl. 

No c1munun ts received iu response Lo 
the RNPR or the StalTReporl addressed 
this provision, and Lhe final Rule 
r.onl ins§ 437.6(£) as recommended io 
the SLaffRttporl. 

7. SecUon 437.fl(g): Misrepresenting 
Commissions or Other Payments From 
lhe S ,lier 

Section 437 .6(g) prnhibils sellers from 
misreprescnling how m· when 
r.ommissions, bonuses, inceulives, 
premiums, or other payments rrom the 
seller lo the purchaser will Lie calcululed 
or nis1ributed. The Commission's luw 
cmforcemc� Lexperience shows lhal 
these kinds of misrepresentations 
underlie deceptive work-al-home 
oppurt unitios. lmrc prospr:elivt1 
purc:hasers roly o n Ih • ci llor as 1he 
sn11rtl(l uf im:mnr;. or where lho s lier 
manages tJ1e system's c.:ash 11ow:120 Tb 

,IJl /d. 

•~• The Amendotl l'1'11nd11s~ 1<11]0 nud ,ho i11lori m 
811siJrnsi; Opport1111it y R11 l•J hovn ~lmilar 
require111 enls. SM I~ C:flR 436,li (r)l3)(v); 4:i7, 1(li)(2): 
and 4 3 7.1 (cl( 2). · 

"" fi.15,, FTC v, Jnd~JI Mktg, l<1Cd1 ., 111,., No. I0-
CV-OOSGA-NLH-KM W (D.N,J. ZOlO); FTC v. 
l'mfe,·m,/ P1"tirnm• Srorvf, N~tll'Ol'k. In a,. No.10-CV-
005:rn- MLC-LH(; (D.N,/. 2010); FTC v. Sun Ray 
1't11tlm·s, 711(:,. N•>· fl5-20402...CIV·S~il7)Bondslra 
(S.O. l•la, aoo~); pre: V, Co/111111'11/,/'i;, No, A03CA 

Coulfout ·d 

http:re<1urn;1.H8
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Commiss ion cont:lu dod [hat abs1rn l this 
prohibition, the Rulo would not address 
false promises ahout I.he compHnsal ion 
so llr.rs will provide post -imle,4 a0 

Noc 11n1111rnts received in rosponse to 
the RNPR or lhe Staff Report addrssscd 
this provision, anti the linal Rule 
r.onlni11.s § 437.6(g) as ri,co111rnended in 
1h11 Staff Report. 

8. Secl.ioL1 43 7. B[h): Misrepresentiag 
Cost.s, Performunce, Efficacy or Material 

haracledstics of Busiuess Opportunity 

A common complaint of victims of 
busi ness opportunity fraud arises from 
misrepresentations abou t the costs or 
the performance, effi cacy, nature, or 
central ·h1-1racteristics of a buslness 
opportunily offered lo a prospective 
pu~ .haser. or lhe goods 01' ervi e. 
n e11deJ lo nperale tho business 
oppo1'lunil • For x mple, a seller may 
11 !.!l1'£ip1· seul the I ra l costs involved in 
p11rchasing or operating a businass 
opp ,rtunity. •31 In other instan(:e, , a 
oil may m isrepresen1 the quality o r 

goods offered by U1e busin1.1ss 
01 porlunity s lier. either for usu in 
op raling 1h busino s (e.g.. v mling 
mn hines) or for ultimuto rcsol 10 
consurncJ's (e.g .. novelty ilems),4 ;12 

Section 437.6(h) makes such deception 
actionable as a violation of the final 
Rule. 

No comments received in response lo 
Lhe RNPR or lhe Staff Report add ressed 
this provision , and lhe final Rul 
conlu ins §43 7.6(b) as rm:onlm ndod in 
the Staff Report. 

fl . SecUon 437.6(i): Misrapre~enling 
Pos t-Sale Assislanco 

Se lion 437,6(jj prohibits business 
opportunity seller~ from 

905 SS l W,0. T11x. 2003); F"fC' v. J'rck Allinnc11, fnr. .. 
No. 02-9270 5 11. {AJW,cJ [C.IJ. C,tl. 2002): FTCv 
'forranr.'e Mm11•/r.r: Haivunl, N,,. SA02CA0344 (W,D. 
l'ox. 21102): F1'C v. Au,. 's Shr1p1,ing NH/work. /n o.. 
No. 02-R054U-CIV-l-lurley (S.D. l'lu. :lfl02). 

�Ju 71 1-'R at IIJ075. 

"" b'.g ., F'fC v. Wm-/d 1"mdm., /Is. 'n, Im· .. No. 
C:VU5 or,111 Al IM [CTx) (C.O. Cal. 200ii); F'l'C 1•, 

Cn,,r/c, Pr1l1/'i,, No. A03CA UOf> SS fW,0. T~.~. 20ll3): 
V'/'C v. f,'nr/70 Gor•p., No. :I 03C:V-0940N (N.D. Ti,~, 
zooa): P1C v, On,-1•1111 l1ir./wwnd, Nn. ~ :02--:1\172-22 
(n .S.C: 2003): e7'C v. CarcmR~I af Toy., US/\, In,-:., 
Nu. 97-8587 CtV-Ungaro-U anages (S.I). l' ln. 1997); 
l•''/'C v. Pam,lrl o} 1'ays. fn c., Na. 97-23117-t:T\I (ll . 
!<an. 1997); /'1'Cv. 1clecomm of l\m .. lnc .. No. 95-
G93-CIV-ORL--22 (M.D. !-'la. 1995). Pre-sale 
,Hsd11 suru nl" cost int'ormalion is a remed ial 
11 1111ro1,1:h lokm, i1 1 111u11y ,u111111lxsiu11 t rade 
ro1,111l u1in11 rul o.•. /i.g.. \Ifil l N11111hm R11lo, 'Ill CfR 
3011 ,S{b); 1'/llt 10 ,l<R ~rn.,t; 1'111111rnl Ru.le, Hi CPR 
153.2. 

•I I Ti.g., F7'C v. Klkn a/ Ill'. 6 J2 F. , .. ,,,, I iuz 
ID. (h111 19H5); fl'.rr.v. llxmdaled Jtor,111,I Dls-11/1,.~.• 
l11c,. No, 02-21 ?M-CIV-G1·a lrnm/Car~or (S.O. Fla. 
.100~); FTC v, Hu11rn Pmfess/u11s, Inc, Nu. 00-111 
(C.0 , Cal. ionul; fl '/'Cv. Wu,•/dwide Mklg & Distrib. 
C.:o, Nn. 95- ll4Zi-CrV- lloul lg01 (S.U . 11111. Hl95); StJR 

r,/sa FTC v, Mr.ti /Ji/lP.rn Nel,vm·k, No. IJ5 CV 2014 
(ls)H) (.S ,D.N.Y lUII~) 

mist presentin • tiny material po Lof 
assislanr.e il r proscnls ii will prnvlrl 10 
pm hnsors.~3 ~ The Cummi ion ' 
cm for ,cm nl .xp rien-ce show. th al 
misrcprnscntnl im1 oJ' post-s11lu assistance 
orr red lo I I prospeclive pur .haser is an 
lemenl common to many husiness 

opporlu11i ty frrmds tars tcu in 
C mrni~i;ion c:ases.~a-1 Also, cons11mer 
r.otnpl ints about rnisrepre ntalions 
con ·ming the Lyp e and amou nt of 
assis tance promised but not received are 
among the lop ca1egories of reported 
rlcceptive business opportunity 
pru ·Ii es.~ -• Tl1e 'nmmission has 
con tuded that tlw best way lo aJdress 
this dect!ptive prac1 ice is through a 
djrect prohihition. •1·11, 

No t:ommenls r<J1:eived in response to 
U10 RNPR or the Slaff Report addressed 
tbis provision, and I.he final Rule 
conta ins§ 437. (i) as rec:om 111 'fld ed in 
tho Slaff Reporl. 

10. Section 437 ,6(j) : Misrepresenting 
Locations, Outlets Accounts, or 
Custom rs 

Sect! n 437.0(j) prohibits . II r from 
misrcprc nling '"lh likclihoo I that a 
selle1'. In •1I or , or load t;onori'\I111' will 
find locutions, outlets, acco unts, or 
cuslorners for the purchaser." 
Fraudulent business opportu ni ty sellers 
often promise th11 t Ihe soiler or some 
other th ird paJ'ly will l'ind locations or 
outlets for pu rchasers' equipment, or 
accou nts or custom ers for Urn 
purthnsurs' sorvi1:11s. ·11 S11d1 
r 'I res011h1t ions i11d11d o .!a ims that a 
p11r1iculnr lor.11tor is s ucc:l!ss ful in 

.,, n fiR ol 19075 n -~I f; , 
"' Tho C11mmissinn has r 1;og11lr.ad thttl [Jromit<fl'S 

c,fass1slun(,P III d~ to ini.luc:e p1'Cl$Jlijflls to purrbwsp. 
e fra nuhls, 11rn 1uatori ,1, 11 por:l~)ly l<J llwso 
prospocts wHh ''littln or uo uxp111 itt•J<:B 111 n 111nl•1ij 

tiu~inu~s." 43 FR " I 5%76-?7: ~~~. e.Jj .. FTCv. 
Am E11tm ·1 Dis/ribs .. Int., No. 04-224:IJ-C:IV
Murtln~z (S,D, f ie. ~llll4): F"l'C v, USS /?lc/~1· E11/ nJ' . 
{/IC.. No. SA CV-04-111:ui MIS (ANx) (C.O. (;pl 
2004]: fiTCv, Ki/co ofNev.. I 12 I' S11py,. 128? (ll, 
Minn. 1IJ!15); l''I'C v. t,~udillg F.ds11 Pm,wssing. tm: .. 
Nil (l;02-CV-oUI-ORl.-1 DAA (M,D. Flr1, 200~); 
!'TC v. Onrm/1 Rir:/1rmmc/, Nr1. 3,ui-3072-it (D.S ,C. 
2003): fl"/"Cv , m~c. M,,d [)j}/ing, Irie., Nu. SA02-3tlH 
AUS {ANX) (G.D. Cul. ~003); FTCv. Tron.rn•orltl 
i,11/m•s., 111,;., Nu. Oil B 12 -Ct\1-Grnhum (S.D. Via 
2000]: F'f'r. v. tldvcmc,111 /'11l1 . Commc'ns Corp,, Nu. 
00-00,5l!i-OV-Ungon,-Ben agfl6 (S .D. Fla. 2000): 
f,"/"(; v. Iii '/ ',J<1/, Minis,,.~.. Jnri., No. !l8 Cl\l 50U I 
(lliSJ (S.D.N.Y. 1998); l/11/1,,d Sln/11,H. QKInt'/, Im.-.. 
No. ~9fl-CV~045:I-D (N.IJ , Tex. 1!1011). 

us 71 l'R Ill 19075 11.218. 
,,,, 7:t l"R el rn075. 
•37 n'.g., FTC v. Am. l(fl/111 '/ D/~11·/'1.v.. Jttr.. , No. 04-

2243 1-CIV-M Mlimw. [S . . f•'lu. 2004); VI"(.' v. In/ '/ 
'/',urlr.r, No. C.:V-112-02701 AIIM ()TL J [C:.O. Cul. 
200l): F1"C v. Elnr:. Pmafl,M11g S11,v.. , l11r.., Nu. CV
S-02-0500-L. l l.-R.S. (D. Nev. 2002); wrr: v. l1"uw 
Pmft,s.~inns, Inc., No. SACV 00-111 AIIS {f-:Ox) (C:.D. 
Cal. ~001 ); P7"C:v. /in,:r,/'fJ NHlworki'ugS<trVi;., Nn. 
00-lOH:1 WJR {AJ) x) {C.D. Cul. 2000): 1'"/'Cv. AMI' 
Publ'n, Jnr.., No. S1\r.V- tlO- ! 12-A! IS-AN>. (C.D. 
CHI. 2001 ); l'TC v. lr,}111i ty Mu///J11t1dl,1, IM., Nn. !lfi-
0071-CIV-Gonzalu,. (S.I). Fin. 1\JUO). 

llnding I ali ns. as w 11 aw 
reproscnlutlons that th sellor or allier 
lhir<I po I • 11 s lready found end 
entered into r:nnlrac ls with locntinn 
owners or r:ustomers.438 The 
Commiss ion has found that these types 
ur 1· prn:mul ,1l ions 111'1: I'll ( win\ 10 n 
prosp1~r.live purc:lwsm·, bem111s they 
fc.l lur tho ti pet:t111Jon 1hnt u prnfil, hl e 
market exisls for the goods or services 
the pu t· .h ser will · Jl,� 3n 

No(: 111111 ents re1:eived in response to 
t.he RNPR or lhe StaffReporl addressed 
this pruvision , and the fin 1\ Rule 
contain § 437,B(j) as re omm nded in 
the Staff Report. 

11. Section 437.fi(k): Misrepresenting 
Caricellation or Refund Policy 

Sec tion 437.6(k) prohibits a seller 
from ni isre preHenling, directly or 
tluough a lh.inl party, the terms a.nd 
condi ti ons of any r:a11cella1i u11 ur refund 
pQI i · • This prahibilion does not 
C:O tllpel any s~llm lo offer a c:a ncollalion 
or o rerund, nor does i( dic1ale the terms 
and conditions under which a seller 
may fli r such relief. Rather, it simply 
ensur • lh t1 l any cancellation or rcl'und 
offo1• a se ll er makes befol'e the sale is 
Lrulh fut and accurate. Tit () 
Commission's law enforccmenl 
experien ce demons trates that. in many 
instances, business oppol'lunity sellers 
falsely claim thal Lh ey permit a 
purchaser l·o cancel the purchoso, 
gu ,. nlee a 100'.Ki refund, or promise Ill 
bu hack som o all of the products 
so ld lo a purchaser. 4 40 These 
repre.sen tations huvu lurnd prosp ·ct ivti 
purchasers into bdieving Lhnt Ihe 
investment is either low-risk or even 
risk-frce.441 

No comments received in response l11 

Lhe RNPR 0 1· ihe Staff Report were 
directed l o thi s provision, and lhe final 
Ru le r.onta ins § 437.B(k) as 
recommended in lho StalfReporl. 

12 . Section 437.6(1); Failing To Provid 
a Refund or Cancellation 

Section 437.6()) prnhihil.s a sr. ller frn111 
failing to cancel a purchase or mnke a 
refund when the pu1•.haser has qualified 
for rm It rel ief under lhe se!J er's 

,.,, H,s.. F"l'Cv. 1Im·1 Mklg. Ent,in,. I.rd .. No. 98-
lU .IV-T-2:l E {M.ll. f11a. l!JUk); tr/'{.' v, Vflndnr, 
Fin , Se1v:,., Inc.. No. OR-ta32 ID. Colo. t\108); F'f(, 
v. Hi 71:r:/1 Mini Sy~.. /roe., Nu. 9R l":IV 58111 
ISJl .N.Y. 19911): /•"l'r. v. Infinity Mu/1/m~din, ln r. .. 
N11. OO-nfi71-t:IV-Gnnwloz [S.11. Fl 11, 19911), 

"'" ?'I l'T< al 1\/07" 
.04 n h".g., F'/'t:v . Mm/, /Jilli-rs NeMnrk, No. o~ CV 

2!114 (R)H) {S.D.N.Y. 2005): FTCv. r:nsllo P11bl'g, 
No. A03C:1\ 905 SS {W.IJ. 'l'ex. zoo~); FTC v. /Im, 's 
Slwpping Norivor'k, Inc., No. 0i-Bna40-CIV-Hurloy 
(S.D. l•'lo. 200~); F'f'Cv. Hom~ ProfP.s.~ion8, /r1c., N,., 
SACV oo- ! 11 AIJS I r-'.ax) {C.O. Col. 200 1); FT'Cv. 
finc"m ,'\/(I/work ing SP.iv.,·.. No . 00-10A3 W)R {Al)X) 
(C:.ll. Cnl 2000]. 

•• • 71 l'R al 1!lrl711, 

http:1;og11lr.ad
http:Ji/lP.rn
http:sollr.rs
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cancellation or nifunri µolicy,M 2 As 
noted above, § 437.6(k) prohibiLs a seller 
from mi ·repres •n\ing, pre- ·nlo, the 
seller 's c;ancellnlion or r1~f1in<I policy. 
SecLion 437.6(1) complemenls that 
seclion and is intended lo rtddress 
sellers' post-sale conduct, prohibiting 
the seller from failing to honor 
cancellation or refund reques1s when 
purchusers hov satisfied all the lonns 
,ind .onditio ns disclosed in th e ellcr's 
di s losure docurnen1 for obtoining sw.:h 
relief,•43 In the Commission's 
xp ricn · . th foilur fb11 iness 
pp 1'tunity s •Iler to mak proruised 

1· fo 11ds ,. t h n r . in 1;1 11, ti n policies 
ranks high among issues raised by 
business opportunity purchasers,'1' 14 

No commenls r ceived in response to 
the RNPR or the Staff Report were 
directed lo thi provision, and the final 
Rule contains§ 437.6[1) as 
recommend ed in the Slaff Rcporl. 

13. ection 437.B[m): Misrepresenting 
Business Opportunily as an 
Ernploy mcml Opportunity 

Section 437 .6(ml prohibits husioess 
opportunity sellers from 
misrepresenting a bu ·i ness Clpport.unity 
as an employment opportunity. The 
Commission's law enforc.;emenl 
experience de monsh•utes that some 
l>usiness op1 rluoit selJers lu.re 
unsuspecting consumers by falsely 
rn1 r>s nti ng lh;,1 lh o 11rn nfftlring 
employmonl when, in fur:l , th o. ur 
offering v .nrling, wt,i·k--at--home, or ot·hcr 
business npport11niti1: . For (.)Xllmr le, in 
some instances consumers have 
rnspuntlod lo advert isemenls seeking 
,sales 1,1xcm1liv •s , only to discover that 
tlw "pusitio11" mquil'lls tlrnm, to 
purdrnse equipment or produu(s from 
thli eller and, in turn , lo sell those 
prnduds.445 The Commission conclud es 
thal U1is pmhibition is necessary lo 
rrotect consumers 11gainsl false 
ruprnseutatio11s of •mployment 
opporLuni ties , 

"1Tbis i.s consisten l with 1Jm inlsrim Busin ess 
Opportuni ty Rul~ approach. See l6 Cl•'R U?,l(h). 

• 0 R,11.. l''f'Cv-1\MI f'ul,/ '11,~, /nr, ,, Nn. SA C-:V-uu-
112- A) I. Nx ! ,, I) a I. W01J (l'aih1ro to hono r !JO· 
day nl<lll8Y 1,,.,-~ J;:ll'IMllllCO); r,rc v. ..,,,,.. Pui.,/'[j 
C1'Uup. l11c., u, ou-02:1 (TJ. Wy11 . ann111 (tail um to 
lwnor utHfoy rt1fund p1, lir.y) 

... 73 fol( nt 1uu7 1;. 
• " Sr,e, 11.g,, FTC . 'fl'llk /\llinn ce, Im;., No. 02-

9270 SfL (AfWx) (C, IJ r-:ot. 20112) (dufe11du111s 
vimud utls Ill "lloli, w,,w,,tl" .,,1:111111, •If 111) \Y~jlUj)flr 

offurlnt: ~ h1ri111t po. tuoul; rr :v, f,m1tli111-1 6tlg11 
I mu,-••l11i;. /11,;,. No. 1\:0~- V-fllll - 111,- lO f) 0 
(M.IJ. 11111 . 2UO~l (1lufonrl:m1111<11111 •11111II~ tu Joi, 
'ut•kun who po.~h1•I lh,,lr ro•um,•, on Jol~ w,.r, •i ln•, 
r.,,~nl)' lll(lm,11111 ill!( 11111 U1''1!111hfU1 •of ]OhMnnrl 
11mm111l uh~ u itundy Ntw,1111 or wrrrkJ; I•I' v 0111•11} 
.W11rllu11/li, /1 • 'o, a: m(:v 12n lU. ~11111 i ,1110) 
(clofontlants so1!1 n11solkih ,J enwl!~ fulsaly offoriug 
ft $13,50 per hm1r pos iiJon prll<:o~sing 11p[1H~u1ions 
for 1:rndit. louns, or empt1 ymw 11). 

No cotnmenls received in response lo 
Lhe RNPR or the Staff Report were 
direr.hid l<:J this provision, and tho final 
Rule aonla.ins §437.6(m) as 
recommandcd in Lhe Staff Report. 

14 . Soction 437.Bfn); Misrepresenting 
the Exclusivity of' Territories 

Seclion 437Ji(n) prohibits 
misr p,•osontations boul tit _I. rm of 
Hny l.0J'l'ilorlal x. 1u ivily 01· Iii ,it ·c.l 
tenil ri11 l pr t ction olfor c.l lo 
pl' s1 cliv pm haser.1 '111 111 tho 
Co111mi sion':. ex 1, .riullf:e, fol ·e or 
misleading promises about lenilol'ies 
are a common deceplive practice 
r pnr1od by business oppor1unit 
p11rc:h11stll's.447 Tl1e ,0111mi sion has 
s tated that rcpr s ntnl ns abou t 
l -l'1'il ti I ex luslvily 1· tn 1· limilecl 
le,·ritorial protections are material 
b cause Lh ,y n n indm: p,· sp ,cUve 
tnu·chas r ·nl b lievin • that h or she 
wi 11 not 1 r. ('. 0111 pcl ing for c,1stnm rs 
wilh the 1mller or other purchasers, 
therob_y i11crcasing tho purchaser's 
likelihood of success.~48 

No comments received in response lo 
th e RNl'R or lhe Sta ff Report w ei-e 
dirAClcd lo this provision, and tbR final 
Rule contains§ 437.6(n) as 
i·ecornniended in the Staff Report. 

15, Section 437.6foJ : Assigning a 
Purported Exclusive Territory to 
Another Purch;iser 

Section 437.Bfo) prnhibits a seller 
rr n, us ignirig 11 singlr. "exclusive" 
lerri!or '" nwn lhlln Ollt! p11n:hascr. 
Thi pmhibiticm c >mplcmonls 
§ 437.6(n), whic:h prohibit sellets from 
misn1p1·esenling le1•rHorio8. It is 
n l 11d d lo address sellers' posl--sale 

conduct, and prohibit· Lhe seller from 
failing to honor ils promise· regarding 
cx:clusl · or [Hole Led terri Lol'ies. 
Consumer complaints indicate, imd the 
Commission's law enforcemen t 
experiem;l1 c:011fir111s, that rraudu Jeni 
business opporltrn ily seUcrs often sell 
lhe same purportedly exclusive lenitory 
to several unsuspect ing pun~hasers. 40 

Tn Lhese r.i1"<:11111stanl:O , purcha:;(H's who 
have been lured lo invest in an 
opportunity on lho basi of prnnii ses of 

.-,; 71 FR al 190711, In sorue insl llllCB~, a lmsinoss 
"l'l"-"l11111\)' sullcr 11111 ulTnt 11 jlnlMjllu!I ,,., xd11siv1l 
himInt •, lu whld, uo o!lt1•r l'"h'n ll hnt th1 1!~1I In 
rnnpr:t ,,,1111111 1h111>·rrlt111" . Ill olhur ill llllltll•. II 

, u!lur nlll\' oH,n o mmo 11111 toll jlrolt•r.llm1. l"Ctr 
r•x11mplu. 11111~ullur mu\ rmll llll nlhur purdrn,1 l j( 

from op11rn1 11g In lh, lurr lory, hul r oorvr. 10 (fa<1lf 
1h11 uhllltv 10 ~m,1111111 1t1l1111111rkh1g ,ir l1111m1111 11h ~ 
In llmrnrrhory. R1•J.!11 rdl1 "! of lhn sJ,up~ uf 1lu 
111rrltnrlut 11ro1uclitm,. ~97,1111111m1iilih• li11si1111s• 
"l-ll"ltl1111il)' Hl•llurs rn,m rni.•111prusu11liu11 lhc llhhm• 
ul lhH lm·ri lfll'y. 

1,1 Id. at 1906fi. 
'"' fr/. Kl 19075, 
• ,,, E,IJ, F'J'C v. )Im Hafe Mktg., Nu. 1:89-CV

,rni- RLV (N.D. Go 1989), 

an exdusi ve territorial lm; k on lheil' 
markel find that lhe ir chances of success 
am materially nirluci:d hy compotilion 
from rh olhor p1Jn:h.isers-. 

No com01c11ts receivod in response lo 
Llrn RNPR or the Slaif Report were 
rlirc.cted to this provision , and the final 
Rule containi-; § 4:37.0(o) as 
recommontled in lhe Slaff Re port. 

16, Sr;ction 437.6(p): Misrepresenting 
Third Party Endnrsoments or Othel' 
Arnlialion 

Ser.lion 437 ,6fp) prohibit businoss 
opportunity sellers frotn 
misrepresenting that " ony person, 
tradeniaJk or st)l'vice mark holder, or 
govemmeutnl entity, clirectly OJ' 

indirectly benefits from , sponsors, 
parlicipah\s in, cndor ·es, approves, 
au thurill ··,or is otherwise a. i; e lated 
with Lhe sale of the business 
opportmtity or 1118 goods nr services 
sold through the business 
op p rtun i ty," '1 u The Commls ·i n 's 
l:ll"\ forccmrnn t BXJ eri .nee indi t •s lha l 
business opporLunily frauds often lure 
cousumers by misrepresenting that thei1· 
opporhinities have been approved or 
endor erl by a government agency or· 
well-known th ird parly, %1 In othP.r 
instances, business opportunity sellers 
fol cly !aim lh.it th Ir opp rlunltl ar 
ponsorerl b r a:;so iat cl with o 
harity, or that a hari1y wlll bcn 111 

from e percentage of sal e ."-fi 2 The 
Commission has conc luded that suc;h 
claims are material to a purchaser 
because an alleged endorsement or 
shnretl -profil arraug m nl moy r •a le 
the impression that the opportunity is 
legitimate or thal the affiliat ion will 
enhance sa.les and prol'its. 4 53 

Noc mmenls re civad in re ponse lo 
the RNPR or lhe Staff Rftport were 
directed to this provision, and tho final 
Rule contains §437 ,fi(p) as 
rer:0111mendcd in lhe Staff Report. 

17. Section 437.6(q): Misrepreseuting 
References (the Use of"Shills'') 

Sor:tion 437.G(q) addresses one of th 
mcist pernicious practices common in 
fro11dulcul business opportunity sale. -

'"1Cf TSR, 10 Cf'"R 3t0,3 (aJ(vii) (prohibi ling 
rni8rop roBenlalions conctirniug "affiliHtion wi1h,"' 
0111tor~e111enl msponso..bip by, a11y per.s nn or 
govormnant e nlily"), 

' ' ' E.g ,, FTCv. Slrm1111/irw IJ1l 'I, No. 01-IIBllfi
CIV-Ferguson (S.D. [Ila , 200J) (niisi-eprnsonto<l !•'fl.I\ 
apprnvn l}; F'J'Cv. Srn,· /Jul,/ '~ Gmu11, In~·-, N1>. 011-
023 (U. Wy 11. 2000) (111is1'8fll'IIS011luol l·1lJO "JIJ)f(JVUI); 
FTC v. Dus. 0 µ11wtuJ11ty Cir., Jn,;,. Nu. 05 M 2!l
CIV-:llucli (S.TJ, 1.-la. 19[15 ) (Hli ·repraso11lad r-DA 
eppl'uval); t,i,o ril.su FTC v. ffcnvt/wmc C,1 111111l''ns, 
No. 93-7002 A AH UC ) (C.D. Cal. 1UIJ3) (u nlm 
reslri~liug 11.•o of t,i ·li moni~I• aud vmk1rs1,u1 1u1t~ in 
the sale 11f lii1.si ,1ess uppurl111111io~l-

'"2 e,g,. F'l'C v. G/ul,u/ Assist1111c11 N11lwr:>J"k Joi· 
C/,a,-i/ies, Nu, flfl -2404 PH RCD (0. Ari,.. 1q1J6), 

,,,_. 71 FR ol HJ077 , 
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Lhe use of "s}Jill" references to lure 
unsuspccling consumers Lo invest i11 a 
bu1,iness opporhmity.404 The 
Commission has hrnught many actions 
11gainst lrn inc opp rl 11nily so il ts 
wh provld d pr sp ·Is wilh lhe nam os 
of individual the r fol,.;e ly I im d w . re 
independent pri purchasers or 
independent 1hird parties, bul wbo, in 
fat:l. werr, paid Ly Lhe seller to give 
favorable false reports cou firming the 
seller's claims, especially their earnings 
claims.45 ~ The use of paid shills to give 
folse reports iodur:es prospeclive 
purchasers into helic,ving lhal the 
opportllnily is a sul' • anrl lucrali e 
invostmeiit. 

To addn1ss this cieceptive practice, 
§4:l7.6(q] r:ontains two rn!alod 
p1•ohib!tlons. First, ii prohihits any 
!l ll r from misrepresenH1 g thal any 
p rson "h.as p11r IJ ed a busin 88 
opp r111nity fr m lh soller.'' This 
prcvonls u sell el' , ror nxumplc, irom 
·lniming 1hat a comp;in, employ1w, 
localor, or other third party is a prior 
purchaser of tho oppu1'Luni ty, when Um! 
is not the case. S .ond. the provision 
µ.. ohihlls a sfllhw fr m misrel r>senting 
lhat any porsorr-s11 h as a lo utor, 
broker, or organization lhal purports to 
be an iodepenne ll lrocle asso iatiun
''can prnvi(l • nn int.fop ncl nl or reliable 
ruport ub(111l llu: hu ine s pp1Jl'l1111il or 
lh exµmiu ur.es or any curront 01· former 
p,m:hascw." Prov iding 1(H'c)sp c:t wlt l1 a 
lisl or brok I'S ho R.l'C rrnid to givl 
favorable reports, for example, would 
violate Lliis provision bocau e any 
statement a person on such a list makes 
would not be indepen denl and 
reliable.'156 

No comments 1·ecelved in response to 
1he RNPR or the Slaff Reporl were 
directed Lo this provision, and the �nal 
Ru! c:ontains §437.fl(q) as 
recommonclecl in lhe Staff Report. 

18, Scr:tion 437.B(r): FHilingTo Disclose 
Consideralion Paid lo or Prior 
Relalionship With Prior Purcha er 

Soction 437 .Gfr) is intended to 
comp! rn nt the prohibition in 
§ 437. ·(q) rogordil\g the usu of "shills." 

·•• • See id. al n.236 {"After ea rui11gs r.loims, false 
lestirnonials a11c.J sl,ill rnferenr.es me lhe mosl 
cummou Ser.lio11 5 ullega lJons u, Co11nui.ssion 
lmslness opµorlu11iti0s crums.") 

••0E.1J., r1'Cv , 1\111. B11Un'r Di~1rl/,s,, Inc. , Nu, 04-
22A;lt - C1V-Ma1·1i11ez (S.0. Flu. 2on~): Unitffd 5111111.~ 
v. l/011y/w, N11 , Ul-20077-0l-Kl IV (IJ, KuJ1 , W01l: 
~•TC v, Hurl Mktg . Rriti,i·.~. Ur/., No, flfl-222-CIV-'I -
2:1 E (M,rJ. Pl.o. 19110); F"rCv. lt1Fli11rl.1:r1m, No, OR-
2140 (C,n. Cal. 199B); F'rC v. J11[i11i1y Mull im0di11. 
lnr... No. 9fi-M71-0V-Cunzalei. (S.1). 1>111 . 1oun): 
1>7'(; v. l\//~1,118 /Ju~. Cons11//u11L1· Gr·u"I'- Inc., N<>. 
%-01;;i4-C1V-Ry8kn111p (S,D. Fin, J IIU~) . 

' "" 8,g., f 'l'C v, Affi/l<1l11r/ llf'J1dor, .s.,·11. l,r~·,. No. 
UZ-GV-nB79-D (N.fl. r11~ .ZOU2); rr/'C v. /111 111umf 
llrs11, No 97- 20flll-CIV-U nt,aru•B 1rngru< fSill. Fin. 
IU97); Ne~ r,/sr, 71 f,'R 81 l0011 11 . 231.1. 

SecLion 437.6(r) prohibits a seller fmm 
failing Lo disclose payments Lo 
intlividuals identified as .references, as 
well as any personal relalionshi ps the 
seller has wilh such individuals . Such 
µrnhiliilions are neccssn,· bec;ause an 
individual with a person l relntionshi_p 
with the seller, or who has been paid for 
his or lier assessment of an opportunity, 
is likol lob~ biased, nml a ny story of 
.~ uccess or high earnings frnm any such 
r rsun is suspect. i; 7 The fjnal RuJe 
clarifies thaL the term "t:onsideraLiun" is 
to be interpreLeti broadly lo indutle ool 
on I , d~re I cash payments, but intlu:ecl 
11num.:ja! b ,nelits, such as forgiveness of 
debt, as well as 0U10r tangible b,mefils 
such as equipmenl, services, and 
dis\;ounts.AaA 

The l{PBOR modified slightly the 
language f lhls pr vi ·I n lo make clear 
that the in~ rmati n lhal must be 
disclosed to a potential purchaser is not 
only the payment fM onsld ' I tion 
to Lhe referen(:e b lh JI r, but lso 
the existence of any relationship 
helwe<m lhe seller and th0 reference:•so 
Therefore, the RPDOR added clarifying 
la,1guage to Lhe op !ling . ltmse n[ 
. 4:J7.6(r) so that it p1•oh ibil a failure tn 
di 'close any r.cmsideralion paid, any 
persona] relalionship, or other pa t or 
urrent busln ss relationship olh r than 

as Lhe purchaser of Ute business 
opportuni1y !.Jeing offernd . 

No comments, either in resp(lnse to 
the RNPR or the Staff Report, addressed 
this provision, Decause Urn Commission 
finds that the small clarification Lo 

437 .6(1·) more accurately ide11tifies the 
informalion Lhat must bo disclosed lo a 
pol ntial purclu1s1ff, th ommi si n 
d pts § 437.0(r) in th, f n 11 uJ in th 

form r' mm nd I in th ·1 ff R p 1·1. 

G, Section 437.7: Record Retentiun 

Section 4:17.7 establishes the minimal 
record retention roquirernenls noc:e:;sary 
to documcnl r;ompliance and permit 
effoclivr. Rule onforcerncnl. This ser.tion 
Applies to bolh the business opportunily 
seller nnd its pducipals, In e11su1·n lhal 
recot-ds required by the Rule al'C not 
destroyed if th e seller goes out of 
business or otherwisA ceases 
oi,urotions. um As del11illid luill)w, s11lhJrs 
1rncl 1111:ir print:ipals 11111st keop, m(l 
mRke nvailablo lo the Comruis ion, lhu 

""'lJ1d"ed, lhe Curumiss!on hos long held tlrnl il m 
r"ilura 10 disclose r;umpensatinn paid lo an 
muJur.scr i• 11 cla~ep1\ve practice in violation of 
Suclion 5, See 71 f'Ral 19077; see also C.:uicles 
Co11cerrti111.; Lhe Uso ul' ll11rlorMe01e11 ls and 
"l'••llmunials in Advurti.sing, 16 Clef! 255 (Oc( . rn, 
l009). 

• • •• 71 ~·R al l0078. 
<M•7:1 PR •t 16126, JGt36. 
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following fiv1~ types of l'ecords for a 
period of three years: 

(1) Section 437.7(a): Each maleJ'ially 
different version of all document;; · 
required by Lhc Rulo: 

(Z) Section 4:J7.7(b): Eacl1 pw'Cl1aser's 
disclosure r t: ipl: 

(3) e ti n 437.7(c): Each exe uled 
written con lracl with a purchaser; 

(4) Section 437.7{d): Boch orol or 
written cancellation oi: l'P.fund request 
1,eceivr.tl frt:Jm a pur hoser: and 

(6) Ser.lion 437.7(e): All subshmliation 
up n whid, the seller rolios rron, tho 
limo II unrnings c:loim is mad . 

'rh Commission find lhol lhcse 
limited recordkeeping rcquircmon ls 
strike the right balance, requiring no 
more than necessary for effective law 
enforcement, while minimizing 
complic1nce co ·ts.161 Moreover, rec:o.rds 
can be relainetl electl'onically, h1:dping 
to further minimize compliance costs. 

Nu com men ls received in rnsponse to 
the RNPR or the SlaffRBpol't were 
dhncted to this provision, and the final 
Rula r:onlains § 4:� 7.7 as recommenrl.ed 
in the Slaff Repurl. 

H. Section 43 7.8: Franchise Exemption 
Sct:tion 437.8 is designed Lo eliminale 

polm11 ial uverlap b1:tw •en the final 
Rul •':; scnpi~ of ·ov r,ig<: and Lhal or tbe 
Amended Franchise Rule, so LbaL no 
business would face duplicative 
compliance burd1.:us.• 1•~ Accordingly, 
§437.8 exempts from IJ,e fiual Rule's 
covrn·age those business opporlunilies 
Iha!: (1) Satisfy the definitional 
Alemenls or Lho term ''franchise" under 
thft AmundRd Franchise Rule; (2) enlail 
a wrilten contract betwoon IT1 e sollel' 
and tho business opportunity buyel'; and 
(3) require the buyet lo make a paymenl 
th11t moots the Amended Franchise 
Rule's minimum payment requieemenl. 
These criteria were design ed Lo 
a~c:ompltsh lwo ends: to ensure lhal 
cw·l(lin calAgories of businesses .. carved 
oul" from lhe Amended Franchise Rule 
are not im1pprnprialely subjected lo 
coverage by the Business Opporlunily 
Rule; 4 :i and, simultaneously, Lo obviaLe 

'"' rd. 
••• Ir/ .; scu alsn 15 U.S.C, S7o(gl fu11lh1oriii11g Ili a 

Commiasion la oxemµl pui·sons or dHsses from nil 
or part ol rttlN coverogo). 

""• fo1eexoml'l" , busl111,ssu• uxm11pt f1•1;,u 
Anrnnclod Pro11d1isa R,tle cuv111·11ge p11 rs11H 11l to thu 
e,umpllon for· r,·ac!iunul lrnnd1i~~s would 111,t bo 
suujocl lo 1:ovomga tty Iha llu•ino~s 011pn1'111ully 
Ru le uucause sud1 bn~iuassos wunlct r11r.11l tlrn 
c,·i terio ut' § 11~7.8. This !H u11 nppru111·iu10 l'H~11II 
bo,;amrn the sarnu ,·at ionolc uucl~rlylng C)(uinpl iun ol 
llmse lypes urbusines8es from llttt Amcndorl 
l"ram:his~ Rt1lo wm1ld ~l8o di1:t111~ !hat they uol bl• 
covorHd lty tile B11si11ess Opporlvnity Rulo-i ,e., tlio 
francltisrn· 1~ nol lik,, ly lu docvi•~ lh1i pro~po~tivc 
frnnc bisou or lu ~11 h)e1·1ihu pro~pectivc frm1rhisou 
lo sig11lficunl i11vH~l111e11t ri~k . Ther~forti. l111pt•slng 
!ho l'urp11re111 ttJlio 11f olllwr ihu A11w11,lcd Fn111nhis,, 

http:recommenrl.ed
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any l?ophole thal could be exploited by 
certam olhcr types of busine s 
opportunil ies that are exempl from LLe 
Anitinded Franchise Rule but lhat 
shOlild be regulated by the Business 
Opporlunily Rule. 

On lh tlmr hand, certain businesses 
carved out of Amended Franchise Rule 
covorng~ should not f!sc:ape regulati on 
Ii lhu f1~a l Rulo-spflcifim11ly. thosr: 
e t~mpl from the Amended Frnnc:his 
Rulf!' s coverage rlu e lo Iha minimum 
payment exemption ~o,i or the oral 
agreement excmptinn.4"5 The 
Commission h as r:om:luded that while 
thr:se two exemptions are warranled in 
thfl franchise contexl lo ensure Lhal tba 
significant disclosure co·ts imposed by 
thfl Amended rranr.hise Rul e are cosl
juslifierl, they du not apply to tlrn final 
Rulr:. with its significantly lighter 
disclosure bmden,4AA 

In theRNPR, tho Commission 
solicited comment on whethr.r the 
exemption was overly brnad or overly 
TiaJTow."H7 1n response to tho RNPR, 
some comrnenlers, primarily from Lhe 
MLM i.nduslry, suggcsled limilalions on 
Ule Rule b gl'e111ing a sufo lwrbor lo 
exc_mpt ~rms lhnl roquirti VIH'Y luv 
reg1slralion fees; 461! firms that offer 
rduuds nn inventory purchase ; 46\J 

firms th111 arc publidy-lraded: -11u fil'ms 
lhal h:we a high net worth: 4 71 or firms 
that are members of a sclf-regulato1y 
borly. such as the OSA.~72 These are not 
novel suggest·ions; flach also was made 
in responsi;: lo the lNPR.4 73 In the RNPR. 
lhe Commission concluded that none of 
these J'acl rs is tlelorminot ivo of whether 
a company is, in fact. a pyramid scheme 
or otherwise engaged in dec:ept ive 
conrlucl. Furthermorr:, lhe Commission 
noter! that the effort tu craft a workable 
rule using these criloria could 
undel'min o law enforcement efforts, AS it 
would, at least in th e case of minimum 
paymonl thresholds, provide scam 
opP.rntors witl1 a means to drt.umV'oot 
the Rul e.474 The StaffReporl 
recommended that the Commission not 

R11I,;, Ul 11,~ au~ii ,ass Oppurlt111ily Rul~ wou ld 1101 

lie j11slif!ud , Sm, 7 l FR al HHl7B. 
••• l ll FR 431i.Z(nJ(~)(i Ii). 
""' I Ii CPR 436.Z(a)(~)[ivJ , 
••v71 FR at 19078 . 
'" 1 73 t,'I{ al 1613:J 
'"" SClf/, e.g.• Aalien••r-RNPR; l'n• Pulrl L••Mu l

RNPR , 
,,;o Ser, ,,.g .. Pro-Pp id Le~al-U ·rR: Tupp•rwarr-

RNPR, lBA- RNPR. 
• • 0 lei. 
"' Se •, ~.g.. IBA-RJ\IPR. 
.,, SP.I', I!.~ .. DSA-RNl1R, 
.,., 73 l'R t 161 111-.20. Moraavor. non,, of lho 

t:Qm1111,ut~1> ortr-rcll any uuw r11lionnlp for 
c~p1m1ll11i.1hu pw1•11.sod ~,Hu(lorhL< Q(exun111\lou 
lh nl lrn.l uul JJl'\!vinu,11•111-uu ,- IL~ldareil l, lhu 
C0 mn1fo~io11. 

"' Id ol 16120, 

expaud the ex.emplions l>eyonti Ll1ose 
idtmtified in lhe RPBOR. Tl.re 
Curnmission adopts§ 437.8 as 
rec:ummende<l in the Staff Report. 

l. SecUon 437.9: Outstanding Orders· 
Preemption ' 

1 . .Section 437.9(a): Effect on Pr ior 
Commission Orders 

Section 437.9(a) addresses lite effect 
tbc Ru! e ~ay have on outs tanding 
Corom1ssH n orders. The Commission 
recognizes that th P. final Rul e 
signifi antly hanges the disclos ure 
obligations for those selle1·s who are 
now under order in prior Comm ission 
actions . Tu enable business opportunity 
sellers to la ke adv~1lage or the fina l 
Rule 's reduced disclosure obligations , ns 
well as lo l'educe any potential c:onflicti; 
between exisling orders a nd the final 
Rule, §437.9(a) permi ts persons under 
order lo petition the Cornmissinn for 
rnlief consistent wiU1 the provi s ions of 
the new Rule. Under the RPBOR 
bu:,iness opportunities requireti by FTC 
or co w·L order lo follow U1e Franchise 
Rule, 16 CFR l:'arl 436, wou ld havHbeen 
permitted to petition the Commission to 
nmend the order so that lhe liusiness 
opportuni~y eould follow tbti _prov isions 
of tl1e Busm ess Opportunity Rule 
iustead.4 76 

Although no comments received in 
response to lhe RNPR arldressed this 
provision, lhe Staff Report noted Lhat 
while the_ C?mm_ission r:ould modify an 
FTC adm1mstral!ve order, it would not 
have the authority to modify any order 
entorod by a court. 47ij In the case of 0 

courl order, tl1 e Commission could, 
however, stipu late to an amendmoul of 
Lhe order by the court to 111low the 
business opporlunity to follow lh.e 
provisions of the Business Opporl1rnily 
Rule. The Staff Report recommended , 
lherefore, lhat § 437.9(a) be revised to 
add the phrase "or Lo stipu lat e lo an 
amendment of the court order"' as 
follows: "A buslncss opportunity 
requjrcd by prior FTC or court order lo 
follow the Franchise RulA. 16 CFR pal'l 
436, may pe tition tho Commission to 
amena lh e order or Lo stipu late Lo an 
amendment of the co urt order so that 
Ille business opportunity may follow I.he 
pruvisions of U1is part.'.' 

ru adcUtfo11, the Staff Report noted 
lhal the fi.rs l scnlence of §437.9(A) 
proposed in Lhc RPBOR was 
~upcrfluou '. and recommended del e ting 
1t, No cornnients in response Lo the Staff 
Report were directed at thi ' provision, 
Upon considera tion of the staff's 
r ·commenda tion a nd the rntionula f r 

"''' Tri al lfnat, (llPBOR §4.37.0(a )) 
� YA Slaff RP.po, I al 127 

tl1al recommendaliou . the Commission 
has decided lo modiiy the text of t11is 
provjsion in Urn manner recom mended 
in !he SLaffRepo1•t. As the Commission 
has slated previously, all determinalions 
under this provision regarding the 
amendment of or<lers will be made nu 
-a case-by-case basis. 

2. Section 437.9(1!): Preemption 

S~cti~n 137.9(1.J) adopls a preemption 
pol 1ey s1m1lar to that embodied in the 
Amended Franchise Rulr~. � ?'l IL provides 
that the Commission does not intend to 
preempt stale or lo al bu siness 
opportunity laws, except to the extent of 
any conflict wilh lho. Rufe. Further, a 
law does not con l1ict if i1 ~ffords 
prospe~tive purchosers equ111 or grcatet· 
prouwt10u, suc h as a requirernt'lnt for 
t•egistralion of disclosure do umcnts or 
morn exte nsive disclosures.'1711 

One cummenler suggested thal the 
FT~ should preem pt conflicting s tate 
bu~mess opportunity ruJ es, noling its 
bti!1<clf that "enforcement of a mllionwitfo 
standard I.Jy th FTC is preferable to J 

patchwork series of laws and 
regu.lalions," 478 The Staff Report noted 
that the commenter is suggesting that a ll 
stale laws a nd regulations Lhat do not 
mirror exactly Uie Business OpportunHy 
Rule would be iu con!JicL with the Rule, 
and sh?1~d Lherefore be preempted . The 
Com.m1ss1on has long recognized that 
slate laws and i·egulations lhal a!Tord 
equal or greater protections lhan do FTC 
lrado regulalions are not subject lo 
precmption,'HHl and therefore declines to 
follow !his r.ommentel"s 
rncommendation. 

/. Section 437.10: Severabilily 

Finally . § 437.J 0 adopts the 
severabilily provision recommended by 
th e Slaff Report with ono noo
substantivc. ch ange: The Commission 
removed the superfluous pbrnse, " it is 
the Commiss ion 's inlen lion that ' [rom 
lhe provision. This provision makes 
clear that. if any parl of the Rule is lrnld 

.,,, 16 C!IR 4~11.l0, This apµmad, is cons is!en! 
with o!lur'. Commission lr11do rogulalioa rnlea , S8 e, 
u.g., Applmucu Lubeling Ruh\ 16 CFR 305.17; 
Cooling-Off Rut•, Hi CFR 421l ,2; Mall Order R 111c 
16 Ll'R 435,3(L){2). ' 

"'" A!Iha11gh st11I• laws offering e4u"l or gre•l~t 
l'.roter.toon.s ,.., 1101 preumpterl. § 437 ,(\( t:) ur Ihe 
f,'.rn l Rule pl'Uhib,Ls µmvltll rtg stute and fedHrul 
tlm:luaure.s 1ogeiJ10r i11 ona dtir:11mm11, 

<l '•Tupperware-RNPR (fi/2R/200H), r,Jo <Jt fwr 
t:01u111euts were rocmv•,L Al th~ Jun e i 11u 
WmkshoJt , ltuweve,·, 1h11 p•n•lisl trnm lhtl 
Ma,·yla_ud_ All0fney C.:oneral '~ nrn,,i, ~x p,·c~~ ,t 
appr~•:t~llt>H !hut sln l•s wel'A ru1l prnHmpled from 
~·u401 1t1t1~ lhi!l bu~il!~°" oppurltlllily ~H llors providl• 
111fu1m•tion !11 add,111111 tu thal •mti•ir,111hy 1l1t1 
prupused Rn le, c:n,uone /ttll jj ~009 Tr ~1 l ll , 

"""Sea. e.g .. Mail Ortl111· RulH, tr. Cl'R 43!i.3(b)(;l) 
(.rule due~ not preempt ~lal e 0 1 lo · 11 ws that afford
'"I""I11r grenter prutU<.ti on,;) , 

http:161111-.20
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invalid by 11 cow·t, the remainder will 
i;t ill be in effoct:1111 No comments 
received in response lo the RNPR or the 
Staff Report were d irected to th is 
provision. 

IV. Paperwork Reduction Ac:t 

The Commission is submitting th e 
final Rule and a Supplemental 
Support ing Statement tci 1he Office of 
Management and lludgot (0MB) for 
review under Urn Paperwork. Red uc tion 
Act (PRA), 44 U.S .C. 3501-21. The final 
Rule am ends a trade regulalion ru le 
governing husiness opportunity sales. 
Th fln !l l Rule covers 1ho ·c business 
opportuni ties CUrl'· 11lly ov rd by the 
in t r im Business Opportunity Rulo {and 
fo l'morly covered by Lhe Ori gin1-1l 
Franchise Ruic, as explai ned above). as 
well a.s cerlain others not covered by lhc 
interim Business Opportunity Rule, 
such as sellers of' work-al-home 
progl'llins. T he nu I Rule requires 
busin 'SS opporluni y sellers to di close 
specified information and lo main tain 
certain records relating to buslness 
opp rt11nil y so los transnclions. The 
curronlly appr vcd es timat foT th e 
disclos urn and recordkeeping bul'don 
under the interim Busimiss Opportunity
Rule is 16,760 hours for business 
oppnrtunity sellers. That esli ma11: was 
bni; 1(1 on an estimated 2,600 b usiness 
oppOrlunil ' sell ers. As <liscu:-s cl l,e low, 
tho fi 1111l Rule reduces the cx istiug 
burden on husiness opportunity sellers 
by stroamlining disclosme requirements 
to minimi.:e compliance co,qts. 

lu the RNPR, Commission staff 
es timated llrnre were approximaloly 
3,050 business opportuoHy sellers 
cove.red by lhe RPDOR. This figu i·e 
consisted ol' un estimated 2,500 vending 
macl1 inc, rnck display, ,md other 
opportm1 il y .sollcrs currently covorod by 
the ioleri m Business Oµpo1'lunity Rulo, 
and an est-imatcd G50 work-at-home 
upporlunily sell rs , wh it.Ii vmulei be 
nr.wly c:ovtired enlili es undc:r lhe fioal 
Rule. l:lecause I.he fi ri aJ Rule is no 
different 1Jmu lhe R.1-'BOR regarding the 
types of entities Lo wh ich il applies, and 
t h o Comrnissiuu received nu 
informotiun suggesti ng llrn need lo 
updnt the e pritu· esli mates, th e 
Conunis ·inn retains the n1 for Lhe fi nal 
Rule , Adclitionnlly, Commissio11 stuff 
esrimatcs that approx imate ly 174 of 
those sellers marker business 
oppo1•tt111i ties in Spanish on .I that 
appl'0 · imately 79 of the 3,050 business 

·•• 1This l'rnvision Is r10111pnmhlu to th, 
, vorub\lily ()lf)V\ai011 m the /\1101uJ111I l'r•uwhisa 
l{ul •. 1ll Cl11< •l,1 . 11 , n~ Wflll n- 1l11•~ov1•rnhility 
provislon5 in othur Comml~~ion rule~. S11e, u.J!., 
TSR, Hi CFR ~tll. \J , 

opporlunily sr. llet's morkol in languages 
uthel· lhan English or Sp nish:•111a 

A. Disclosure Requirnments 

As discussed lielow, Lh e. fmal RL1le is 
designed Lo streamline and subslan linlly 
reduce the quanLily of information 
bus iness oppOl'tunlty sellers are 
rcquirnd lo disclose u ndt r the inl rim 
Ou ·in .ss Opporlunil Ru le. The rinal 
Rule i mpacts sellers differnntly. 
depending upon whether they EH'e 

111Tently (:nven1d by tlrn inte rim 
13usin -ss Opportunity Rul e and what 
language they Ltse to mal'ket the 
business oppot'tunities. 

1. M andatory DisrfoSl.lres 

For Lli e 2 500 vend ing machine, rnck 
disp la , and oth r business opp rlunity 
se ll r ,urrently c vol'od by th e int rim 
Business Opportunity Rule , the final 
Rule substantially reduces the 
disclosu res from moro than 20 
categories of information to rive- th11 
seller's identi fying informat ion, 
earnin gs claims, lawsuits, refund and 

Dn ·ellat i n policies, and prior 
pu1'Chasors. This slrcnmli ning t1lso will 
miui mizo compIinnce cosls for 1he 550 
busi n s opp rt unlty ~el lers llwl will be 
n wly su l jo ·1 lo the Ru lo. Uusinuss 
uppo1·t11nil sel l rs must dis lost: 
w hctlt r or nol th y rrrnkt: earni ngs 
c lniin:;, The cl ls io n !o make an 

A.rnings dnirn, h owuv r, is flplional . 
While t he LI i closur s of refenrnces and 
carni n . laiins r\:t;,in, for Iii mosl part, 
llrn in lorim Business O pporl11ni1 RL1le 
requirements, tho required di sclosu re ol' 
lawsuits is reduced from the inl~l'im 
Busi nu. s Opporll111i ly Kule.4Ba 

The li nal Rul imp ses onB addilioual 
requirement lh l was nol pres nl in 
eilh r the interim 811 incss pporlunily 
Rule or the RPBOR, whi r; h was 
introduced io lhc Staff ReporL For 
busin ss opportuniti es nwrkct cl in 
Spani h, §437.5 of the nnal ul 

•••Tn cslin1ale how many or thtt 3,0:iO sf.!lr.111 
morkel hnsln.,.ss 11ppnclt1uili e~ in lang11ages other 
th1111 t•: 11 111sh, siaffrr. liurl 11p0 ,1 2009 U11ilod Status 
Cu11s11.s Rur1 u11 ("C:unsus") datu. C k ul nl\011" lia•cil 
u µrm II w1:11ul C.on'-11 .!tntVdj hW,htl lhu l 
np 1t1,o~i 11 1a\11ly 5.7% 11tt l111 \I.R. 1'<!fl11 l111inh •1 11111b 
• 110 11 i~h nr Sp,rn l.sh ,r1111 l11 ,11 h111111r flrl ~1rn11k 
lln1111s t, lt•Ks th "' "vory woll ." (• kuluHIIIL< hu•atl 
lit""' tl,111 '"""'' surv111• r, vuo l tltut 11p11m~l1111111, t 
:!.fl% uf 1h11 U,S. J"'tJnl11ti11n 'II''"~" 11 louguag" 11l hor 
thnn. 111111l•h •• p,u,i sl, Cr11ul11, ,,, English 111 l11m11 
fill ~p,uik 811r,lish 11ts• llum "vury wuJ I." S1olT 

th11rnfim1 pr,i]rn :11,d 111111 5,7'11, ,1roJI 11111ith1s s11'li 1111 
1111.si nu"" 111111nrll 1111 tios 11111 rkt1I 111 punish "' 
Spu 11 iih ('!'ruulu 11 11\l 2,r;•~, ur ,II rn1tl(i us snlt i1111 
'111si111.,, "Ill"'' I1111tl1cs 111111'kJ1I II l11 11i::1111gos t ll)111r 
lhau RngH•h, 111111M, m ,1. 111111hh r:1c11l11, ltlll)'II 
(111:lfiwlm·,,,,m,cu.• 11vlsnn•l11/,'>'1"rt1/i/11Y_J,m-y1 -
gou_id~mooousi;-. 
rIr 11u11111 ;\ .S_2111J/I_ I I'll (1I1t1_SUI//J&
tl.,_111mr11-v\CS_2/l(J/J_ll' li r:1111_/!r. /r,,w~en&-
1t,dol ,og-fc1/,rn 

1u• Se11 .•up1v1 Suctiuu lit, .2. 

reqniras llwl sullcrs pn icl poH111tinl 
p111' .ha ms wllh the. p:rni~h vm·sio11 c,J' 
1h di 1 s ure do unwol (Ap1>endi O to 
the RuleJ and pl'ovJde a ll olhor required 
disclosurns in Spanish. For sales 
conducted in a language other Lhan 
Engli h m punish, the nn 1Rul 
requires th l clle1· mak tho r quil'ed 
(iiscl su ros ill lhe ·anrn languog as th e 
sale, using lhe for 111 unrl an nccurn11 
lranslalion of the ln11g~111ge sel forth in 

ppen(lix A, as woll as any a<ld il iooa1 
I'' 1u ir· .ti di~dosures. A disc11ssud in 
tho ' lolemont or Basis n11d Purpuso, this 
lranslalion requil'emenl is s upporlod by 
long-standing Commission poli cy, th ti 
Commission 's law enforcement 
exper ience, the rnlemaking reco rd , and 
the rationale supporting staff' s 
recommendation . 

2. Incorporation of Existing Materials 

The unal Rul e red uces eollection unrl. 
dissemination cos ls f·rom those imposed 
hy lhu i11h rim Busini:ss Opµorh111ily 
Rulu, by p,wmi lling s1:ll •rs to rc feruncc 
in their disr:losmu do 1111wn1 s mnle l'ials 
already in their possession. For 
example, a seller need not .-epeal ils 
tef-u nd policy in the Le-x Lof the 
disclosu re documcmt, but may 
incorpo rHle its con lrncl or uruchui-es, or 
other mal •rials that ulruady provide lhe 
ner:essary details. 

3. Use of E!ectronit: Dissemi nation of 
Information 

The fi nal Rule rlef'ines Ihe term 
"written'' lo include electronic morlia. 
Accordingly, all bus iness opport1 rn ilie· 
i:overeu by lh e fina l Rule am permitted 
lo use the lntarnel an cl other electronic 
media lo furnish disdosure documents. 
Allowing this clistrihut ion melhml 
should greatly reduce selhirs' 
compliance cosls over Iha long run, 
es pecia lly costs RRsociate.d with printing 
and distribuling disdasurn documenls . 
As a result of this proposal, the 
Commission exper:l.s sollers' oompliancc 
costs will decroasn substantially over 
lime. 

4. Use ofCDmputerized Data Collectiori 
Tec:J1nology 

li'inally, because of advances in 
compulerizerl data colJecUun 
technology, the Commission anticip11 l1::s 
that the cosls of collecting information 
and rec:ordkeeping requlremt!nls 
imposed by the final R11le will be 
minimal. For example, a seller can 
easily maintain a spl'cadshecl of' it· 
purdia,qers, which can be smted by 
lo .a lion . This would cnub le a sell er to 
easily comply with tho reference 
<lfaclosure requiremcnl (at lr.ast 10 prior 
purchasers in Ilte last Lhrnc year~ who 
a.re lor:aletl nearest lo th e pl'Uspcr:Uve 

http:Sp,rnl.sh
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pul'Chaser, or, if th r 1U'e not 1 o prlor 
purnhasers, then oil prior purchasers), 
fn the a]Lernativo, the final Rule permits 
a sttller to maintain a national !isl of 
p11rchasers, 

B. Recordkeeping Requirements 

Seclion 4::17.7 of Lhe final Rule 
pros .ribes rer:ordkuoping requir •nu.mis 
n •ccs 111')' for c;,ffo Iiv e11forccme11l o!' 
the Rule. p1wifically1 sollcrs of a 
eovered business opporlunity, and their 
principals , must rulnin for ut It asl lht•fle 
yufll'S th , following l p s of document : 
(l) J'fo h mu tc:riully dif~ r •nl vcr ·ion ol 
all documen ts required by the Rule ; (21 
each purchns r's d i closure rec ·ipt; (3) 
each exe uted wri II II onlract wit Ii a 
pur haser; nn<) (4J ult ubstnnti · lion 
upon which the sl!llur r li(lll l'oJ' u I h 
f;larnings cluirn rued . Th fim1l Hult: 
ruquir•s lhal lh S( rnCol'd · b• in rl · 
available for lhe Commission's 
inspection, buL dcrns nol otherwise 
require lheir produclion. As previously 
noted , I.Jecause ofadv,mcf;ls in 
computerized data collm:lion 
Lechnology, the Commission anticipal.es 
that the costs of col lecting informaLion 
and recordkeeping requirements 
imposed by the final Rule will be 
minimal. 

C. Estimated H0t1r6· Burden and Labor 
Cos! 

For lhe RNPR, the Commission 
suhmit1ed the RPBOR and associated 
docum1,J11Lation under Lhe PRA for 0MB 
review."'84 The Commission did not 
receive any public comments regarding 
staff's PRA burde n estimates. The 
in~tunt burden estimates difkir frorn 
those pr1!viously suhmilled in the RNPR 
in two r • eels: (1) Th account for the 
fin al Rul1J's requiremenl that sellers 
must provide the disclosu re document 
and 01he1· required disclosures t 
putunlittl p irchn <Jrli in Lho sorn 
languuge lh suitor uses to ma,·k t the 
bu 1nc s ppor uni I r; l llf, nnd (:t) they 
incorpomte the on hour rncordkeeping 
bmden estimate included in t.he 
currentJy approved interim Business 
Opportunity Rule's burden eslimatP.s 
undor the PRA, 

Through the Staff Report. the 
Commission sought commenl on tho 
new foreign language disclosure 
roqulnimtint, including the usefulness 
a nd 1m lriciency of tl1 e added foreign 
language disclosure requirement. The 
StaffReporl, howcv1::r, did nol addross 

,,., ,, 73 Fl{ ul 1~129 , 

'"" As rlisc:11ss•d w:ith111 lh u Slalemonl of lfosi.s 
nnd Pnrpnstt, ihis ruqu1remmal \\1m,. l1hf pt1tsanl in 
l]rn Q l'f(. l{ulhcr, it wns rc~n11111111111h1d 111 t he Sl11fl' 
Hr,pml, ""II 11lli11111l nly ~d11placl In 1ho flnnl Rul o, 

the as ocialed PRA burden.486 The 
Commission recelved just on comment 
on the new c'lisclosure translation 
requirement.4 " 7 

1. Estimated llours Burdon; 10.533 

The estimated 2,500 vending 
machine, rack display, and relaled 

pporltmhy a llers curi ul ly • veretJ by 
Ihe interi111 0usin11ss Oppo1' Lun ty Ruic 
(and. previously. the Original Franchise 
Rul e) will hc1ve a disclosure document 
that needs merely streamlining and 
updaling to ·omply wilh the linal Rulr.. 
Thus, FTC slaff ostiinnlas Lhal Ihes 
busiaesses likely will requil'O no more 
than 3 hours to complete Ihose tasks. 
Conversely, staff estirnalcs that for 
existing businesses that were not 
covorerl by !he inturim Business 
Opportunity Rul e bu l will be coverocl by 
lh, lin ii Rule, e.g ., work•at-bome 
opporlunilies, appruxjmately 5 hours 
will he required 10 prepare a new 
disclosure rlocumcnl. Staff fo1·1her 
estimates lhnl lhe Iola[ hours required in 
the [irsl yeal' to develop a disclosu1·e 
document will br.10,250 [(2,500 cntilics 
x 3 hours per entity) + (550 entities x 
5 ho~irs pei' en tity)] . In addition, all 
lhese busine1,sos likely will fllquirc 
approxim111el one hour per _year to file 
and i;tori records. for a tntnl o!' 3,050 
hours [3,050 en li lies x l hour per 
enlityl, Accordingly, the estimated total 
hours buTrlen for the first year of 
impleni 111.alion o[ tht e ameudm 11 l · 
would bt.: I ,300 hotJrs [ I ,250 homs + 
3,050 hours]. CommissirJn staff 
estimate that in subsequent years, lhe 
3,050 ex.isling businesses will r quire no 
more lhan apprnxlmatoly two hours to 
updal lhu disclo:rnr do«:ument l6,100 
lotul ho111• J and approximotoly one hour 
lo file and slam records [3,050 total 
hours]. for a total of 9,150 hours [6,100 
hours+ 3,050 hours! per yea1· lo mcel 
tlw final Rule requirnmllnls. 

Thus, cumulative average annual 
bu1·den fo r affocled sellers, based on a 
prospective thren-y 11' MD cJ(!ormtce is 
10,533 hams [((13,300 liuurs) + 18 ,300 
hours (2 years)( 9,150 Li ours pet· year)) 
+31 . 

•110 S11<1 Burem1 ofC~11sumer Pti•l oolirm, ,%1/J 
1111/J'Jr/ ro 1/;, 1rnd1,ro / Trt11fo Comm/, ~,nn crnd 
,1,.,,fX1~11d llm•r.,111/ ·1;,,,1,,llt "J111illlll'fl /111l1! {16 C.FR 
l'ml 4,17/ (Nov. Z010) (".S111II l{uport' '), RWll/n/ilu al 
lill/J///11•1v11•.Jtq1rw/o,//,,dm,;/Jm10//ltilllb11J / 
IIIJl/2/Jllll •ltm.<SOp/1/Jrlr,11i1ins,;/11/{mpon,1,df. 1,1 
Nnv~n bur, 1he romn1issio11 publislrn<I ii ootiM ill 
tl111 Feder~, Rogl~lr.t 111111,JUnc:!ng 1he avniti1bilily nt. 
1111d •~~ 'i rl!j ,a,mm,ml on, 1hu Slaff Reporl. SPe 7~ 
f'H 08559 (Nnv, U, W1 U), 

• • 1 DO) Staff R"111nl I 2. Tho com11w11I , frc.m lhH 
Olfii:u afCc,n.~LIIII UT f, itlgolion, U.S. Oup11t lmo111 ol 
J11~11c~, tr,fli~lt>tocl ~ln111gs11pporl for lhu 
hHl11ll•un11inL 

2. EstimlltP.d Labor Cost: $2,633,333 

Labor costs arc determined by 
apµ lying applicable wage rates to 
associated burden hours. Comruissiuo 
staff assum1::s that an atl0J'l)ey likely 
would prepare or update tJrn disclosure 
110 .11 ment al nn •slimalo I hourly rnle of 
$250. As nole<l above, Commission sta rf 
estimates lh11l 13,300 hours will be 
needed lo prepare, fi le, and store the 
disclosure document and required 
records in the 111'st year, for a total eosl 
of $3,::1:.!5,000113,300 huw·s x$250 per 
houri. 

/\s notod above, Commission sta l· 
expects Ihat Ihere will be.a reduction in 
lhe annunl hours burden after the rirst 
,vear lo iipprmcimaluly 9,150 hours. 
At:1:urdingly, sta[f\:sl imales lhal Lh e 
h1ho1•cost burden for subsequent years 
wil l bo rnduccd lo $2,287,500 [9,150 
hours x $250 per hour], Thus, the 
averagn nnnual cost is approximately 
$2,633,333 [(($3 ,325,000) + ($2,287,50 

2)) + 31, when nveragcd over a 
pro pedivo three-your 0MB clearance. 
Should di.~closure or rncordk.eeping 
obligations be pol'lommd by clerical 
s lflff, the tolal l11lwr i:osls would be 
significantly less. 

:-l. Estimalcd Cnpital and Other Non
Labor Cosls: $3,0 8,838 

Business opportunity s~llcrs mus! 
also incur costs lo print and distribut 
Iha single-page disclosure do ument , 
plus any altachments. These costs vary 
based upon the length of the 
al1ochmcnts and tlie numh(J1· ol' copies 
pr d11c:ed tom .t the ptic:ted lcnrnnd , 

ommissinn taf'f esti ,nal · Lhat .050 
business opportunity sellers will p1'inl 
and mail approximately 1,000 
disclosw:e documents pm· year al a cost 
of $1.00 per document, for a total cost 
of $3,050,000. This is a conservative 
estimate because Commission staff 
aaticipatos that the e costs will h , 
reduced by many bui;iness opporl unity 
sellers ele ting to ful'nish dlsclosmes 
electronically, e.g., via email or the 
Internet. 

For sales conduct!ld in a languag 
other than Gnglish and Spanish, th 
final Rul e requires 1hat sellers use tho 
form appearing in Appendix A and 
accurately lrans!ale it into th language 
used for sale, Thlts, sellers marketing in 
laaguages other lhan English or Spanish 
will lncui· costs to translale lhe 
tlisclosur!l document, and th ese sellers 
may also need lo lranslale Iha other 
required disclosures lhal may ho 
attached to the disclosure documonl. 
Commission staff estimat es Lhal sellers 
marketing busin ess opportunities in 
languages other than English and 
Spanish will incur a co~t nf 

http:anticipal.es
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approximatel $6,705 LO ll'ansla le the 
disclosure d l.."l1m~ nt in the first year. 
Thi· figu1·e is based upon Comm issi n 
staff's eslimote that il will cost 
approximately 17.5 cents lo lransla te 
each word inlo the language the sellers 
use to rnarket the opportunities...n11 
There arc 485 words in Appendix A. 
TlHirefore, lh c tota l r.ost burden 1o 
translate the disclosure document is 
approximately $6,70:i 179 sellers x (17.5 
cenL~ per wol'cl x 485 wotds)1. ln 
subsequent years, tllr. existing business 
opporl1m.ilies sell ers wilJ not incur 
addit ion al costs to 1ranslatc the 
Appendix A as iL w ill alrnody have ueen 
translated tlW'ing the fLrst year, The 174 
sellers marketing business oppo.rtua.ilies 
in Spanish will not incur any addilionnl 
costs lo translate Appendix A, as a 
Spo11ish vCr'Sion of lhal do um nt is 
pr vi d ~ r thorn, as App II i · B to Lhe 
final Rul •. 

Commission staff 0'lima1es that in the 
firs[ year, sellers marketing business 
opporlunilies in languages other than 
English will incur A total ost burrie11 of 
approxi mntely $27,672 [(79 sellers + 174 
sell ers) x ( '17 ,5 cen Ls per word x 625 
wordsl] lo Lraaslate their responses to 
t.ho fivfl mandatory rlisdosures required 
in the disclosur documonl. This 
0stimatc is hased upon assumptions thal 
all sellers marketing business 
oppm·tunities in languages o ther than 
English : (1) Are marketing in both 
Bnglisb and another l1111g11 g ; (2) or 
not incol'porating any ex i ling materials 
into thei r disclosure document: (3) have: 
been the subject of r.ivil or criminal 
legal actions; (4) are making earnings 
claims; (5) h,r ve a refund or 1:1rncellali oo 
policy; and (6) because of all of Lhe 
ahovc assump tiou s, require 
approximately 6'.:!5 word 
(approximately 2.5 s landnrd , double
spar.cd pages] lo provide the required 
informol ion . In tealily, because ii Is 
unlikoly that all such assumptions will 
11pply ln every sellcl' marketing business 
opporlunilics in hrnguug s other lhan 
English, tho r.ost burden will Iikdy be 
mucb lowel'. 1n subsAqucnl yoars, due lo 
the final Rule's rcqu iremonl thn l sellers 
must update their disclosures, 
Commission staff cstin1ates that sellP.rs 
may incur an additional cost burden of 
-$11 ,069 [25:3 sellers x [J 7.5 cents per 
word x 250 words-approximately one 
slanda J' d, double-spaced page)] Lo 
l.ranslat the updates. 

Ther rorc , cu mul111ive vcrage cos t for 
affected sellors, based 0 11 a prospective 
Lhree-year 0MB cleo ran ce, to print and 
distribute the disclosure documcn1and 
any allnd1mcn ts and to translate both 

"'"" 17,5 (,ttnl~ i~ Slaff'll- o~l11nAfll uf lhe currnnl 
11rnrke1 trauslnf iun re l~ pc.t w"N'l 

lhe disclosure documen t and the 
additional required disclosures would 
he $3,068,838 1(($'.l,050,000 x3) + 
$6,705 + $27,672 + (S11,069 x 2)) + 3). 

V. Regulatory Analysis and Regulatory 
Flexibility Act 

Under Section 22 of the FTC Act, 15 
U.S,C. 57b , the Commission must issue 
a regulatory analysis for a proccoding to 
amen d a rule on ly wh nit: (1) Estimates 
that the amendment will have an annual 
el'fecl on the national economy of 
$100,000,000 or mo.re; (2) estimates that 
the amendment will cause a substantial 
c hange io lh e cost or pl'ice of certain 

tegories of goods or services; or (BJ 
o therwise determfoes that th e 
amendment. wilJ have a significant effecl 
upon covered entities or· upon 
consumers. Th Commission has 
detormined lhAt the final Rule wi ll no t 
have such an annual effect on the 
national economy, on lhe cost or prices 
of goods or services sold through 
busines opportunities, or on covered 
businesses or consumers. As noted in 
the Paperwork Reductio11 Act 
discussion above, the Commission s loff 
eslirnal fts fla ch busine:;s affected by the 
Ru le will likely incur only mi nimal 
compliance costs , 

The Regulatory Fle.xibi lity Act 
("RfA"J, 5 U,S,C. 601-612, requires an 
agimcy to provide ao lnl ti~1l Regulatory 
Flexibility Analysis (''TRFA'') w ith a 
proposed rule an d a F inal Regulatory 
F1cxibility Analysis ("FRFA"') with th e 
final rule, if any, unless lhe agency 
certifi es that the rule will uot have a 
signi fica n t econ omic impa ton a 
su bf:tan tial num ber of small en tities.4 8fl 

Tho FTC d oes not expect that the final 
Rule will h ave a significant economi 
impacl un o substan tial numbtlr of small 
entiliBS and this document serves as 
notice lo the Small Business 
Administra tion of the agency's 
certification of no significant impac:l. 
The abbrevla ted disclosure and 
recordkcepl og requiremen ls of the final 
Rule an, tho minimum n cessary to give 
consumers the information lh y 11eod to 
prolecl themselves and perroit nl'fcctive 
enforcement of Lhe Rule , Compan ies 
previously covered b y tlie in terim 
Busini:ss Oppo rt uui ly Ru lo will 
expflrienr:e a red11clion in th eir 
complianr.o burden , while corupaniRS 
not previously covnred will have 
minim;il new disr.losuro ohl igalfon ·. As 
such , 1110 !lconomic impac l oflhc fin a l 
Rule w ill h minimAI. In any event, t h!l 
burdens imposed on small c:ntilies are 
likely to he rolalivel ma ll. 

[n Lbe RN I R, th Commission 
provided notice lo the Small Business 

'"" SeB 5 U,S.C. 611:1-605. 

J\dminif:trntion of tho agency's 
certification o[ no signil"tcRn t impact , 
Nonetheless, the Co mm iss ion 
de termine d that i t was appropriate lo 
publish an IRFA in ordet' to inquire i.nto 
lhe impod of the proposed Rul e on 
small en lilies. Base<l on the IRFA sel 
forth in the Commission's earlier nolice 
of proposed ru lemaking, a re-v iew Clhe 
publi,; comme.nts submitted in response 
to that noti ce and additional 
informalion and analysis by 
Commission slaIT, tho Commission 
submits this "FR •A, 

A, Need for and Objectives of the Final 
Ru fo 

T he Commission's law enfo rcement 
experience provides ample evidence 
that fraud is pervasive in Urn sale of 
mrtny husincss opport 11nit ias markete<l 
lo r.onsu me1'-S. Yel, the Commission 
believes that the cnnenl requi rements of 
the inl<lrim Ousine s Opportunity Rule 
a.re more extensive than oece sary to 
protect p rospective purchasers of 
business opportunities frotn cleccptio11, 
The pre-sale disclosures provider.l by the 
final Ruic will g ive consumers the · 
information they need to protect 
themso.Jvcs From fraudulen t sales 
claims, whilfl minimizing the 
complinnr.e r.os\s and burdens on 
sell m·s. 

'T'he objoctive of Lhe final Rule is lo 
provide cons umers considering lite 
purchase of a business opportunity wilh 
malarial informa lion they need lo 
investigato the offering thoroughly so 
they can prnlect themselves from 
frnudulm1t claims, w hil e minimizing tlrn 
co mplianc;e burdens on sellers. 1'he 
legal basis for th e fina l Rule is Section 
J 8 of the FTC Act , 15 U.S.C. 57a, w hich 
auth orizes the Commission to 
prnmulga.tc, modify, and repeal t..rade 
regulation rules that.. define witJ1 
s pecificil-y acts or practices in or 
affecting commerce that are unfair or 
d ecepl.ive wi thin the meaning ol Section 
(5)(a)(1) of the FTC Act. 15 U.S,C. 
45(a)(1). 

13, Significant Tssues Raised by Public 
Comments, Summmy ofAgency's 
Assessmen/ ofThese lssuos. und 
Changes, ifAny, Made in Rasponse 

In cra~i ng lh e fina l Rule , lhe 
Comm is ·ion hus corefully consirlcrcd 
the comm nls received t..hrm,gl1out lbc 
Ruki . mendmenl proceeding. Sc1ction Ill 
of Lhis docurneol provides a more 
dt:tailod di cussion of the comments 
received by lhe Commission and the 
Commi ion's response to Lhose 
commcnls, 

In sum, in r ponse to INRP. the 
Commission re ttived more than 17,000 
comment , the overwhelming majm•ity 

http:prnmulga.tc
http:sellP.rs
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ofwhkh came from Lhr. MLM industry. 
The MLM industry urged the 
CommissiO!'l to exclude MLM planf. 
from th scopo oflPUOH duo lo tlte 
bu1·dens imposed on Lhem through the 
IPBOR and the IPBOR's failure lo 
differentiate between unh1wful pyramid 
schemes and legitimale companies 
using ·an MT.M model. [n considera tion 
of tho coniuHmls recei--ved in response to 
the JNPR, and a reassessment of the 
Comniissioo's lriw nforcemenl history, 
the C mmission sub equ ntly issued a 
RNPR. in which lho Commission 
decided to narrow the scope_of the 
[POOR to ovoid broadly sw1ieping in oll 
~allers of MLMplans. In addition, tho 
Commission proposed a more narmwed 
deffoitinn of ''business opportunity" 
and also e liminated two requirec.l 
disclostu·es-iofomrn.lion about legal 
i'lc:timis pertain ing lo A businc. s 
opp()rlunily seller's sales personnel, and 
tho number of canr.ellal ion or refund 
requests the seller received . The 
Commission rcceiv d fewer than 125 
commrm ls and rebullAl comments in 
response to RNPRaddressing thmm 
changes, The Commission received 
written ommonl from six individual 
tJnd enlilies following the public 
workshop beld by the Commission. 
Pinally, the Comrnis. i n r ceivcd 27 
comm 11ts in response I the Staff 
Report. Many of those comments 
opposed the Commission's decision to 
uarrow the scope of Lbe Rule to avoid 
hroa<lly sweeping in the .tvfLMs, 

C. Description and 1111 Estimate of tli e 
Number of Small E11tili11s la Which llw 
Pinal Rule Will Apply, or Explanation 
Wily No Estimate 1.s Available 

The final Rule primarily appJiei, lo 
"sellers" of business opportunities, 
Jm.:lud ing vending, rack display, 
medical billing, and wotk-n1-J1omc (e.g., 
emf! a1,sembly, anvelope stuffi ng) 
upporluniti11s. The Commjssion believes 
tbal mony of these sellers fall into the 
r.ategory of smflll tmlilie . Determining 
lhe precise number of small entities 
aITected by I he final Rule, however, is 
difficult due lo lhc wide range of 
busines es engaged in business 
opportunity sales. The staff stimates 
Lhul there are approximately 3,050 
business opporf11nily sellers, including 
some 2,500 vending nuu:hine, rack 
display, and re1a tnrl opportunity sellers 
and 550 work-at-home opportunity 
sr.lle1·s, Most estRbli ·hed and some start
up business opportunities would likely 
be consider d small businesses 
according to the flpp lic11ble Small 
Business Administratinn ["SBA") size 

s tanrlards. 4 lJO The FTC staff 1istimates 
that as many as 70'io of business 
opportuni t·ies, as defined hy lho Rule, 
are small h11sinr.sses. 

D. Descl'iplion of the Projected 
Repo1·ting, Rec01·dkeepi11g, nnd Other 
Complio11cP. Requirements of the Final 
Rule, Including an Eslimnte af the 
Classes of Small Entities That Will Be 
Subjoc:l to /h e Requirement.~. and tho 
Type ofProfessional Skills That Will Be 
Necessary To Comply 

As discussed in the Paperwork. 
Reduction At:l analysis of lhis noli.ce 
[Section lVJ , lhe final Rule wi ll impose 
compliance requirements (e.g., 
disclosure) and minor recor<lkeeping 
requirements on those entities covered 
Gy lhe final Rule. Specifically, Lhe tinal 
Rule imposes disclosw·e and 
recordkeeping requirnrnents, w ithin Lhe 
meaning of lhe Paperwork Reduction 
Act, on the "se ll ers" of bus iness 
opporlunilies and their principals. 

The disclosure and rec.ordkeeping 
requirnments are fewer in number and 
lesser in extent than rr.quiremonts 
c urrently applicable lo such entities 
now covered by the interim Business 
Opporluni ty Rule and formerly covel'Od 
by lhc Original Franchis1i Rule. Section 
437.2 of th e final Rul e roquires ''sellers" 
of covcrfld business opporlunitics lo 
providfl polential purchasors wilh 11 one
pagc, di sclosure documen t, as sper:ified 
by§ 437.3 and Apptmdix A antl if 
fJppli ,able, Appendix B, at least seven 
r:alendar days before they sign a r.ontrnr:l 
or pay any money toward a purchase. 
For bus in 'SS opportunities marketed iu 
Spanish, 9437.5 of Lhe final Rule 
requires that sellers provide po leuli al 
purchasers wilh lhe Spanish versiun of 
the disclosuro document (App(rndix B lo 
the Rulr.) and provide any requirad 
disclnsuros in Spanish. For sa les 
conducl.nd in a language other than 
English m· Spanish, lhc [in ii R11l 
reg11ires tha1 sellers u se tho form a nd an 
ar:curale translation of thu l:ingunge :mt 
forth in Appendix A. 

Section 4:17. 7 of the Jina] Ruic 
prescribes recordko.eping requirements 
necessary for effective enforcement of 
th.e Rule. Specifically, Sfllle1·s of a 
covernd business opporhmity , and their 
principals. musl retain for at least. tllJ'ec 
years tbe following types of documents: 
(1) Each materially difforent version of 

•~•'Since Octoha,· 200U, SUA size standa rds have 
been based on the Norlb American l11d11 s1ry 
Classitir:a1 ion System ("NAICS") , in pince of tl1e 
Standard Tudu•lriol Ctassirication ("SIC:") system. 
rn geuerat , a compony in a non-manuroclllTing 
industry is a s,uall business H ils aver~go an ,mat 
rec:eipls aJ'!l $7 million or Ju.,., Sen hl/p:/1 
,vww..<ba.gav/c;ontenl/.wmmnry-1,/aa-slfl11dm'(/. • 
itttlmf/1• 1. 

all documents required by the Rule; (2) 
each purchaser's tlisdo:mre receip t; (:3) 
each executed written con tract wilh 11 

purchaser; and (4) all substant.iation 
upan which the seller relies for each 
eamfogs claim made. The final Rule 
requires that these records be made 
available for inspeclitm by Lhe 
Commission, but tloes uot otherwise 
require production of the records, 

Commission s taff assumes that sellers 
will hire an attorney to complete, 
update, file, and store the disclosurn 
documents, If applicable, sel le1·s may 
require lranslati n servicfls Lo comply 
w ith Lhe disclosure requirements, 

E. Sif.ipS the Agency Has Tak,m in the 
Final Huie To Minimize Any Significa11/ 
Economic Impact of the Final Rule on 

mall Entities, Consi.~L-(ml- With 
Aµµlicable Slatulory Objectives, 
Including I.he Factual and Lr.gal Basis 
fol' the Alternatives Adopted 1111d Those 
/;ejected 

As discussed lhrnugh ul this 
document. the Cornmi.~sion has 
allempted lo reduce cornplianc c:osts 
whercvm· possible. Compliance wil.h the 
final Ru]c·s disclosure reqLLirements i:; 
s ignificantly k,ss burdensome than wi lh 
!he interim Business Oppol'tunity Rule. 
The finol Rule 's disclosure and 
recordkr.eping requirements are 
designed to impose Urn minimum 
burden on all affecled b usiness 
opporlunity se.llArs, regardless of siz.tJ, In 
formulating the final Rule, the 
Commission hfls ta.ken a number ol' 
significant steps to mi� imjze I.be 
burdens it would impose on large aod 
small businessefi. These include: (1] 
Limiting lhe r quirod pre-sale 
disr.losuriJ tu a one-page document, with 
che<:k boxes provided to simplify 
disclosure responses; (2) allowing the 
dis<:losllre lo r for lo information in 
other existing documents to avoid 
need less duplication; (3) pormiLLing the 
disr:lnsun: dor:umont itself lo be 
furnished in clricll'Dnic form lo 
minimize printing and distribution 
costs: and (4) employing specifi 
prohibitions in place of affirma tive 
di sclosures whenever possible. 
Moreover, because lite majori ty of 
sel lers covered by the final Rule are 
already required to comply with the 
Commission's interim Business 
OpportW1ily Rule nntl the business 
opportunity laws in 22 ' totes, FTC staff 
ant icipates Lha l the finn l Ru le will 
dras tically redu .e their current 
comp1iance cos ls , while jmposing 
exceedingly modcs1 ongoing ompliance 
costs oo all cover d sellers. 
Consequently. the Commission be1ieveR 
that Lhe final Rule will nnt h iiv u 

http:conducl.nd
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significant economfc impacl upon small 
husinessos. 

The J'innl Ru le requires business 
opportunity sr,llers to provide only five 
affi1•mnlive disdosuNlR 1n a one-page 
disdosurn dot;ument. ' his is a 
signifi • nl l'liduclion from lhe m r than 
20 dii; l snr s 11uw ruqulrad by lhe 
Commiss\on's interim llusinns.~ 
Opportunity Ru)', with whi r.Ii rnany 
business oppor1.u11 ity ~ell ers nre JWW 

ohligal0d lo r:umply. 

VI, Final Rule Language 

List of Subjects in 16 CFRPart 437 

Reporting and recordkocpi ng 
requirements, Trade practices , 

By dir11dion of the Commission. 
Donalt.I S. Clark, 
SP.1.·relary. 

For th e reasous set forth in lht: 
pr1mmble, the f7ed11ra I Trade 
Corn mission amt!ncls lille 10, Code of 
Federal Regulations, by revising part 
437 lo reatl. as follows: 

PART 437-BUSINESS OPPORTUNITY 
RULE 

\u;, 
437.1 Definition· . 
4:i7.i Tho obligation to himish wrilton 

rlo1:u111ents. 
4 7.3 Tbe disclosuT/< do r. utnP,nl. 
4:i7.4 Earnings claim~. 
4'.17 .5 Sa les cnndu ted in Spru,i. h r oth er 

Iangutiges besides Engfob. 
437 .6 Other probibited practic11s. 
'437.7 Reoortl tl!t'l,n(iol1. 
437.8 FranchlsP. l!xumpt\nn. 
437 ,9 Ou\slanding t1rclern; preempthm. 
4 37.1 0 S,ivorability. 
Appendix A lo Part 4:17-Disclosma l'lf 

Imp11rla11t lnfnrrnA\iou About Uusi11oss 
r,p11•111nlly 

App.incli. B 1·0 Po.rt 437-Disclo.mre of 
lmportnnl Jn!nrmn1i1>1 Abnut llusinn ·~ 
Oppurh1111ty ( pnnlsh-Lnn 1111gl! V1mi nl 

Authority: 15 ll .S.C, 41-58. 

§437.1 Definitions. 
The following definitions shall apply 

througlmul Ihis pal't: 
(a) Ar.Ii n means a criminal 

informHtion, indictment, or prnc:eeding; 
a civil cnmp l11 int, cross cl11iro, 
counterclaim. or third party comp laint 
in a judicial action 0 1• proceeuing; 
arbi\1·ation; or any governmental 
odministrativc proceeding, inuluding, 
bul nol limiled lo, an action to< btain 
or issue a ease and desist order, an 
sssu1·ance of voluntary compliance, and 
fin assurance of cliscontinuan ,e. 

lb) Affiliale nlf!ans nn ~ntily 
contro llfid by, conlrolling, or unde1• 
conimon control with n business 
oppmlunily seller. 

(cl Business opporlunity moans a 
commercia l arrangement in which: 

(1) A sell('lr solicits a prnspediv('l 
p11rchaser to enter inlo a n.ew Lusiness: 
and 

(2) The prosp ctive purchaser rnakru; 
a required paymMI; and 

(3) The seller, l I ressly or by 
implir.alion. orally rir in wriUng, 
represents lhnt the s ll r.r or ono or morn 
designu lc,u por 1ms will: 

(i) Provido loc:ntions for Urn use or 
operation uf equip m1 nl , ilisplays, 
vending machines, or. imilor devices, 
owued, leased, conlrolled, or paid for by 
the purchnscl'; or 

(ii) Pruvich: oul lots, accounts, or 
customo.J's, including, but not lirnilcd lo, 
Internet outlets, accounts, or r.uslomers, 
for tho pur has r's goods OI' servi es; or 

(li l Buy hat:k any or all of the goorls 
or services that the purchaser makes, 
(ll'odu c , fol 1· Clllcs, gwws, h1 ·ecrls, 
rnadifi . or pl'OVidcs. including hut nol 
lim\lml lo providing payment for suc:h 
sm-vir:es as, for oxamplo, stuffing 
envelop , l1·om tho purchaser's home. 

(d) DP.sig,wted person means any 
p11rson, other Lhnn the se-llftr, whose 
goods or services the sol!er ~uggests, 
recormnonds, or req11ircs tlrnl the 
purchaser use in Astablishing or 
operaling El new business. 

(o) /)is Jose or stair: means lo give 
information in writing that is cleaumd 
conspicuous, accw·ate, concise, and 
lugiblo. , 

[f) b'arnJngs claim means any uJ'al, 
written, or visua l rcprnsentalion to a 
pro pc ti v purcha er that onv y , 
xpres ly r by implicali n. a 'P ific 

I • ol 01· ran° fa tun I or potenliol 
sales, 01· gross o-r nel income or profits, 
Earning, claims inclu de, but are not 
limited to: 

(1) Any chart, fable , or mathematical 
calcula1ion that demonstralr.s possiblfl 
results basod upon a r:omhinalion of 
vru'iables; and 

(2) Any statements from which a 
prospective purchaser can reasonobly 
infer that he or she will eam a minimum 
level of income (e.g., "earn tmough tn 
buy a Pors h ,' ' "t!ara o six-figun1 
income.' ' 01•" om your inveslment back 
wi hin ona year"). 

(g) E.xdu ive tel'dlO(v mm.in a 
·pncificd g c,graphfc: or ot h • r 11 tual nr 
implied mark ting orun. in whi h tho 
c!l ,.- pnm1is •s uol lo I ·al nc.Milio1wl 

pur .hasers nr offi 1• tho sHmc or si111il 1r 
goods or sorvic: ns tlm pun:lmsar 
through nh11mnliv1 dmn11els of 
dis ti-ibuliou, 

(h) General media means any 
in Lr umrmtality through wblch a person 
ri1uy communicate wllh the public, 
including, but not limited lo, television, 
rndlo, print, Intnrnet. illboard , Web 
silo, comm .rcial bu lk omail, :ind mobilu 
ornmu nicalions. 

(i) Mate1·ial mean!. likely lo affect a 
person's choice of, or conduct regarding, 
goods Ol' sea·vi ·ns, 

(j) New b11sincss mean a business in 
which the prospective purchaser is nol 
currently engaged, or a new Une or lyp<• 
of business. 

(kl Per,s·on means Rn individual, 
grou1 , AS ·ocia li 11 , limi ted or general 
p rln rship, .orpo1·01io11. or r1ny other 
busine s entity. 

(1) Prior bt1siness means: 
(1) A business frorn which lhe seller 

acquired, directly or indlreclly , the 
major pol'lion of the business' 11ssols; ur 

(2) Any business previously riw rwd nr 
operated by the sell'er, in wl1ole or in 
part. 

(m) Providing locations, outlets, 
OCCOUfll6', 01" r.u tomers rn~RUS 
furnishing the prospective pur h;is r 
with xi sting or potential locations, 
outlet ·, act:oun ts, or customers: 
requiring, l'Ccommending, or suggesting 
one or more locators or lead gcncraling 
companies: providing a list 1floca lor or 
lead generaling ompanies: c:ollccling t1 

fee on behalf of one 01· more loc;itnrs 01· 

lead generating companies; offering lo 
fun1ish a list oflocations; or otherwise 
as.~ isling the prospective purchaser in 
obtaining his ur her own locations, 
outlets, 11r;c:ounls, or customers, 
provided, Jwwever, that adverlising and 
general advice about uusi ness 
development and Lraining sl1all not he 
consider d as "pl'oviding locations, 
oull(;ll uccounLs, or customers," I 

ln) P11rr.hriser means a pol'son who 
buys a busiuo . opporlu nil,Y . 

(o) Q1111/'lerly means 11s nl fa11uary 1, 
April 1, Ju I I, an 1 October 1. 

(p) Requil'ed payment means all 
consideration that the purchaser must 
pay to the seller or an aifi liate, either by 
contr11ct or by p1•actical necessity, as a 
con di ti n of obtalning or commencing 
operation of the business opportunity, 
Such payment may be made directly 01 
indirectly through a third party, A 
required payment does not include 
payments for the purchase of reasonahl u 
amounts ofinvenLO!)' al bona fide 
whole· I pric: for I' • nlo nr !oas11. 

(q) S11/lt~r 111 ,ans a pm on who offers 
for sale ot· sells a business opportunity. 

[r) 8igrwtw·e or signud 11111ar1s a 
person' afflrmali ve step lo 
autbulllicate his or her idenUly , 

It includes a person's handwritten 
signalure. as well as an elcclronic or 
digital form of signature to Lite exlent 
that such signalure is recognized as a 
valid signature untler applicab!n [eJ.erol 
law 01· stale contrnd law. 

rs) Written or in writing means any 
document or information in printed 
form or in any form ca pable of lmiug 
downloaded, printed, or· otlrnl'wise 
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preserved in tangil I fo1m and read. 11 
includes: type- ot. word pro essctl, or 
handwrit ten docum nts; infnrmation on 
comput r dfak or CD- R M; informal ion 
s<m t vio mail; or informo1ion p l .cl on 
lhe Jntcm I. It does not include mere 
oral sta tements. 

§437.2 The obligation lo furn]sh written 
documents. 

In ,onneclion with Lhe offer for salo, 
su IP. , or ,promot ion of a business 
opporlunity , il is a violation of lhis Ru le 
a nd an unfair or decept.ive act OL' 

pra .lice in viola I ion o f Section 5 of lhe 
Fu I ra l Trncl .omni issiun Act ("FTC 
Act") for any sell er to fHil Lo fur1ii;;h a 
pmi;p ·ctive pu rd1 t1sur with Ll1e malori nl 
information requir •d by §§437.3(a] nrl 
437.4(a) of lh is part in writing al least 
seven ca lendar days before t.he earlier of 
the time Lhat the prospec:live purchaser: 

(a) Signs any contract in conneclion 
with tl,e husiness opportunily sale: or 

(b) Makes a paym ent or provides other 
considr,ral ion lo the seller, directly or 
indirectly throug]J a third party . . 

§ 437.3 The d[sclosure document. 
1n connection with tho offor for snle, 

su lu, o r promo1ion of a business 
opport 1111 ily, il is a viola1ion of this Rule 
and an unfair or demiptiVfl ad or 
practico in violation of Seclion 5 of the 
'FTC Act, for any seller lo: 

(n) Fai l to disclose LD a pro8pect ive 
purchaser the following matcdol 
information in a single wri tten 
documen t in the form and using the 
language<: l forth in app ndi • A tn this 
port: 0 1· if lh offer for s lo, s l , 01• 

pr inulion of a business opportunity i~ 
co11du. ted in Spanish, in the l'o m nnd 
using lh language sot fodh in appendix 
B to th is pa1•t; or if' thn of~ r for sale, sale, 
01• ,promollnn of a bu in s opporl unity 
is con(J u Ice! in a I m~u11ge olhnr than 
English or Spanish. using the l'orm and 
an accurafH 1n1nsla!ion of the lang11age 
snt rorth in appendi A lo lhls part: 

( t) /r/ 11/ifyi11g i11for111ation. ~tale the 
num , businuss udnss. and I\ ltiphone 
number of the seller, tlrn name uf the 
·al sper 011 offoring the opportunity, 
nd Urn date when Lhe disdo, urn 

document is fornished Lo the 
pre>. p livo pur hosor. 

(2J E:orni11g!i claims. If Lhe sel ler 
makes 1m earnings cluim, check the 
"yes'' bqx l1nd nll ach the earnings 
stRtemenl roquirr.d by~ 43 7.4 . If not, 
d ieck lhti "no" box, 

(3) l ,e11,c1l uclions. (i) If1111y of the 
fol lowi11~ persons has h e(1 ll lhfl subjec:t 
of any civil or criminal act ion for 
misrepresentation, fr,wd, c .urilies Jaw 
viola tions, or u� l'air or deccplive 
prndices, including violations of any 
FTC Rule. within the 10 years 

immed iately prr.c:eding the date ·th a t tlie 
business opportunity is offered, c:heck 
lh "y s" box_: 

(Al The seller; 
(U) Any affiliate or prior business of 

the se'ller: l)r 

(Cl Any of th e seller' s offir.1lT's, 
dirnclors , sales managers, or any 
individual who or.cupies a position or 
porfoTms a function s imilnr lo an officer, 
dirnf;lor, or sales manag · (Jf tho seller. 

(ii) If thti "yes' ' box is checked, 
disclose al I such actions in a� 
altaclimenl lo lhe disdosure document. 

tate th e f-u ll capti,on of each adion 
(names o f the pri ncipaJ parlies, case 
number , full name ol' court, and filfog 
date), For each action, the seller may 
nlso prov id ' a brief accu rn(! sl11lemeol 
not Lo exc11lld 100 words thtll describes 
tlrn action. 

(iii) If there nrA no actions to disclosA, 
r. hcck the ' 'no" bo ·, 

(4) Cancellation or ref1wd policy. If 
the sell er offers a refund or the right to 
cancel tbc purch1:1se, che k the "yes" 
I.Jax. If so, state all mat erial Lerms and 
conditions of tho refund or cancellation 
poli cy in .an ti 1.h mont to lhe 
di.~closure do um nl. If no refund or 
cancel lulion is offered, check the "no'' 
box. 

(5) References. (i) Stole the name, 
s tale, anrt telephone numb!lr of all 
plll'cl1ascrs who pul'chnsecl lhe bus111 • s 
o[)pt.1rt u11ily within thu lo ·L throe yea rs. 
If mm·. than 10 fJUt .haso,·s pur h11 eJ 
the husinoss opportunity w il hin the last 
lhree years, lhe sailor may limit the 
disc los ure hy stating the name, s late, 
and telephone n l1 ml.Jer of al leasl the 10 
purc hasers wi l]1in Lhe past !hre year 
who ai·o located nearest to the 
prosp !iv purch · r's lo 1km . 
Allornat v ly, a sell •r m, ft11°l!ish a 
pro po !i re buye1· with a list <lisclo ing 

II pu,· .ha rs nationwide: within tho 
las t three years, lJ choosing lhis option , 
insel'l lhe words "See Attached List" 
without removing the list headings or 
the numbers 1 Lhtough 10, and flttar.h a 
lisl oflhe referencHs lo the clisclosure 
documenl. 

(ii) Clearly and r.on picuously, and in 
irnmediale conjunction with the lis t of 
references, state the l'ollovving: "If you 
I uy ,1 busimJS!i opporlunity rrom th 
s ~n, r, yam contact informal ion c:nn bt1 
disclosed in lh.e future lo other uuyers." 

(6] ner.eipt. Alltich n duplicate copy of 
the disclosure documenl lo l>0 signed 
and duted by the purchaser. Tile sel I At 

may inform the prospective purchasor 
how to re lurn the signed rccei pl (for 
example, by sending lo a street address, 
e mail address, ur· facsim.iltc: lc lephone 
number). 

(bl Fail lo updal o the disclosures 
required by paragraph (a] of this section 

al least quarterly to re[l0cl any changes 
in lhe required info rmBt..ion, including. 
bu l nol limited to, any changes .in the 
sell er's refu nd or cancellaUon policy, or 
th e list ofmfere11ces; pmvided. J10wever, 
that ualil a seller has 10 purc: ltase1·s, Lhe 
Lisl of references must be updated 
moolhly. 

§ 437 .4 Earnings claims. 

In connec tion with th e offer for sale, 
sale. or promotion of ii business 
cJpportunily, it is n viola liun of this Rulo 
and an unfair o r deceptive act or 
practir.e in violation of Section !i 111' th 
FTC Acl, for Lhe seller to: 

(a) Make any earnings clairn Lo a 
prospecli ve pmchaser, unless the seller: 

(1) Has reasonable bas is for its claim 
at th e lime the c laim is made; 

(:l) Has in its poss ssio n writtl"m 
materials that subslanliale its claim al 
the time llrn claim is made: 

l3) Makes lhe wrillen suhslanlialion 
;;ivailable upon reqllest 1o lhe 
prospective purchaser and to l'he 
ComJ11is. ion ; and 

(4) Furnishes lo lh0 prospective 
p urchaser 0 11 eu l'lling~ claim statement , 
The Cflrll ings clnim s111temenl shall be a 
single written document and shall sta te 
the fo ll owing inforrnalion: 

(i) The title "EARNINGS CLA fM 
STATEMENT REQUIRED UY LAW" in 
capllal, bold type letters; 

(ii) Tho name of tlle person making 
the e11r11ings claim and the dntii of tlrn 
earnings claim; 

liii) The earning r:lairn: 
(iv) The beginning and ending dates 

when the mprr.senled earnings wore 
acbiovod; 

(vJ The number an tl percen tage o f all 
persons who purchased. the business 
opporlunily prior to the ending dale in 
paragraph (a)(4)(iv) of l11is sec: tion who 
achieved al least the ~lated leVfil of 
earn ings; 

(vi) J\ny chnraclerislics or the 
_pur ·ha~ors wbo achieved at least the 
repro ·enlud level of oarning such as 
lhcir location, tbal may dilTer matel'ially 
from lhe chara cteristics of 1)1e 
prospect ive purchasers being offered thfl 
business opportunity; and 

(vii] A sla!emenl Ihat wrillon 
subslanlia tion for lhc e11 rnings claim 
will he mnde ava ilable lo th e 
prospoclivo purr.haser ll pon request. 

(bl Make any earnings claim in lhe 
genciral media, till less tlrn seller: 

['1) Has a reasona ble bnsi s fo r its claim 
at the lime the claim is mad e; 

(2) I-las in its possess ion wril !en 
material that substirnliales its claim al 
the lime the claim is made; 

(8) S tales in irnmodiale r.onjunclion 
wilh tlic claim: 
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(i] The bc1ginning anrl ending dates 
when the repres11nled earnings were 
ad1ioved; and 

(ii) The m1mber and porr.enlage of all 
persuns who pur :hased tho l111si1wss 
opprwlu ui ly pl'i<u' 10 lh • emling c.late in 
{>flt'll{tl~lph (li)(3l(i) of this soclion wl10 
m!hi •vml al lea t 1111 sh1t1:1d h:vel of 
earnings. 

(c] Disseminate i.otlustry llnancial. 
earnings, or performance information 
unless the seller has wrillen 
substantiation demonslralfog that the 
information l'etlecl.s, or does not exceed, 
lhe typical or 1•dl11ary fin 1n ia1 , 
ear11ing . or p 1•r ro1an c. 1•)X! el'iencfl of 
purchasers of tJie business opportunity 
being ff rod for sale. 

(d) ·ail lo notify any pruspeclive 
purchaser in writing of,my material 
changes arfo .ting th relevance or 
rel i,1 bility or lhc i II fonna tion contained 
in an earn ings ch1im s1atement heJ'orc 
the pm pi~ .live puJ· :hn ( r signs any 
coofracl or mukes a pa ent or provides 
other c:uosideralion lo lhe seller, 
directly or indirectly. Lhrnugh a lh ird 
party. 

§ 437.5 Sales conducted in Spanish or 
other languages besides En9llsh. 

(a) If lhe seller conducts the offal' for 
sale, sale, or promotion of a businttsi; 
oppo,tunily in Span ish, 1hr: sol1r.r J11usl 
provld Lhe dis losu1· cl .umonl 
rcq11irod by §4~7 .:J (u) In IIH fol'r l ,llld 
lnnguage ·ol forth in appcudi B to this 

u11. <1nd th di1;clo ur s required by 
§§437.3(aJ and '1::17.4 musl b mad in 
Spanish. 

(b) If lhe seller cortducls IJ 1e offer fur 
sale, sale, or promo lion of a business 
opportunity in a language ot hm• tlum 
English or Spa11isl1, the seller rnust 
pr vid Iho clisdosurc rloc:pmcnt 
roquir d hy §437.:t(n) usino lhfl form 
anll Ill ic:cmatu trensl lion of lhtJ 
lang1111gesel rol'lh In a1 p -111li A l<l lhis 
pt1r(, ,md th o tlist..losure · r1~q11irnd h 

437,:)(a) and 437.4 rnu ·1 lw mndn in 
that language. 

§ 437.6 Other prohibited practices. 

Tn connoction wilh lho offer for sale, 
s11 l •, or promotion of a business 
oppo,·t nnity, it is o violalion of this part 
and an unfai r or deceptive act or 
praclice in violal.iml llf SuGlion_5 of tho 
FTC Act for 1111} sollor, diroc:tly 01· 

indireclly Lhrough a lhird party, Lo : 
(a) Disdaim, � r req uire a prospoc tivo 

pnrr:haser to w aivA 1•cliance on, any 
statement made in any dor:ument 01• 

attachment lhal is required or permilled 
to be disclosed under this Rulo: 

(b) Mako any claim or representalion. 
orally, vis ually , or in wl'iting, Lhal is 
inconsistent with 1 • n11·adi . l the 
information required to b e disclosed bj1 

§§ 437.3 (basic disclosure document) 
onrl 437.4 (eamfogs claLms documeul) of 
this Ruic; 

(c) Include in any disclosure 
docum ent or earnings claim statemenl 
any mal 1'ials or in~ nnation other than 
what is o pli 'fly l' quir d or permilled 
by this Rule, For the · I purpose of 
enhancing the prospc ·Livo purchaser's 
ability to maneuver through an 
electronic version of a disclosure 
document or earnings statemm1t, th · 
seller may include scroll bars and 
Internal links, All othe!' Jeatures (e.g., 
multimedia Lools such as audio, vidoo, 
animation, or pop-up screens) are 
prohilJiled; 

(ci) Misrr,present the amount of sales, 
or gl'oss or nel rn .om r pr nts a 
pnrptmliv !Jllr has r ma ,c11· 11 or lhat 
pdor purclm rs hav arn d: 

(e) Misrepresent that any 
governmental 1mtity, law, m· rflgulalion 
prohibits a sell or from: 

(1} Furnishing earnings information lo 
a prospeelive purchaser; or 

(2) Disclosing Lo prospective 
purchasers the itientily of other 
purchasers of lhe busi ness opportunity: 

[I) Fail tu make avai lable Lo 
prospective purdiasern. and lo 1hr. 
Commission upon requesl, writteu 
suhstanlialion for tho sel ler' s earnings 
e laims; 

(g) Misrepresent how or when 
commissions, buouses, incentives, 

r rniums. or other pny111ents rrom Ilia 
ell •r lo the purchas !r will b e c11lr:11h1ted 

or distJ·ibuLed ; 
lh) Misr,:pr~ ·<ml 1hr. c:ost. or· the 

pert nnan ' le!, ol'ficacy, nntnre, or c:en ll'al 
clrn1•1r:luristi :s of Iii l,usirwss 
opporhini IV or the goods or services 
offer d 111 ~ prospective purchaser; 

[i) Misrepresent any material aspect uf 
any assistance offeretl lo a J-ll'Ospectiv · 
p urch • r: mMisropresenl the lik liho d lh ii H 

llcr, l ca tor, or lcudg norator will 
find locations. outlcl.~, accounts, or 
.us tome1·s for lhe purchas r; 

(kl Misrepresent any term or 
co nditio11 ol' thn seller's refund or 
cancolln!ion policies; 

(lj Fail to provide a refund or 
cancollation when IJ1e purchaser hm; 
satisffod tbe terms aud oonditions 
disclosed pursuant to§ 437 .3(n)(4); 

(m) Misrepresent a business 
opportuoily as a n employmenl 
opportunil •; 

(n) Misrcprese11l lhc lei·ms of 1my 
tcrritoriaJ exclusivily 01· territorial 
p,roteclion nffernd Lo a prospective 
pur ·h 1s r; 

(o) A ign lo any I ur ·haser a 
purp ,rt d c, ·lusi ve I 1·ritory thur, in 
fi cl, encompasses U1e same or 

overlapping arei:1s alre!,ldy ass igned to 
another purchaser: 

(p) Misrepr~stml llial a11y prirson. 
lrn<lenrnrk or scnrico mmk holder, o-r 
governmental enli fy, direcl ly or 
indirectly benefits from, sponsors, 
parlici[>alcs in, endors~ , approv s , 
mithol'il'. •s, or is nlhcrwise assu1:iated 
with Lhe sale of the business 
opportuni l:y or Lhe goods or servioes 
sold through the business opporlun ity; 

(q) Misreprese nt that any person : 
(1) Has purchased a husinosl-l 

oppo11tunily from llrn seller or has 
opurllllild a business opportunity of' the 
type off red by the seller; or 

(2) Can provide an independent or 
reliable report aboul lite business 
opporlunily or the experiences of any 
curnml or formc1r purchRser, 

(r) Fail lo disdose, with resper.t lo any 
persnn idonlif'ifld as a purchaser or 
operator of 11 business opporlunity 
off ,rad by the scilor: 

(1) Any con id ration promised or 
paid to such person. Consideration 
includes, but is nol limited to, any 
paymen!, forgiveness of debt. or 
provision of equ pmcnt , •1·viccs, or 
discounts to the p rs nor to a Lhird 
party on tht: p 'I' on's beh If: r 

(2) Any personal relali(mship or any 
pasl or pI'esent busi.ne:;s relationship 
olhar than as the purchaser m openiloi· 
of the business opportunity being 
offered by the seller. 

§ 437.7 Record relentlon. 

To prevenl the unfair and decoplive 
acts m prac tices specified in this Rulo 
busjness opportunity sellers anrl their 
principa1s musl prepare, retain , And 
make available for inspm;lion by 
Commission offici al s copies nf !ho 
following document~ for a period of 
Lbrec vo1u-s: 

fa) ~tl .h materially differnot version nf 
all doc LJments required by this Rulti ; 

(b) Each pu rchase1·'s disclosuru 
receipt: 

LC) Each executed wrillen contract 
with a p111·d1Hser; 111ul 

(d) All substantia tion upnn which the 
seller relies for each eat'nings claim from 
the time each such c lflim is mado. 

§437.8 Franchise exemption. 

Tho provisions of Ihis Rlll ,;hall nnl 
apply to any busin i;s oppol'lu1til. Ihat 
constitutes a ' ' fran .Ilise,'' as d nnccl in 
the Franchise Rulo, 16 CFR ·part 43fi; 
provided, howevet, Ihat the provisions 
of tills Ru le shall apply to any such 
franchise if it is exempl.erJ from tlrn 
p t'Ot•isions of parl 436 be(:1111 ·e, either: 

(a) Uncle!'§ 430.8(a)(1 ). tho total ol' the 
rcquu·ed paymen ts or commitments to 
make a rnquired psymenl, lo th e 
fran chisor or an aJfillale that aro rnadn 
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any LT me from b foro l within six 
m 111h af'ter c mmt n •ing operalion of 
the franchisee's business is less than 
$500, or 

(bl Under§ 436.8(a)(7), them is no 
written documenl dsscl'ibing any 
matoriaJ tmm or aspect of the 
relationship or atraJJgemen!. 

§437.9 Outstanding orders; preemption. 

(a) /\ business opportunity required 
by prior FTC or court order to follow the 
Franch ise Rule, 16 CFR part 436, may 

p lition the Comm ission lo umend Lhe 
onliir or Lo stipulate to an iirncndment 
of the court ordar so that the business 
opportunity may follow the provisions 
of this part. 

(h) The FTC does not intend lo 
preornp1 th busi 11 ss op11 r11111iry sa les 
pmcti ·o · laws or uny stale or lncnl 
govornn, nl, e ·c;cpl lo ih!J ux le11t of any 
conlli l wilh 1his pai'l. A low is not in 
contJicl with this Rule i [ it affords 
pro pll ·Live purchasers equal or greater 
prot •(ion, such as r gislralion of 

disclosure documents or more extensive 
disclosures. All such disclosures, 
however. must be made in a sepa_rato 
state disclosure document. 

§437.10 Severabillly. 

The provisions of this part are 
separate and stweroble from one 
another. Ir any provision is stayed or 
t.lelermined lo be invaJid, th e remaining 
provisions shall continua in effect. 

BILLING CODE 6750--01-P 
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APP DIX A to PART 437 

DISCLOSURE OF lMPOR T INFORMA IO ABOUT BUSINESS PPORTUNITY 
Required by the Federal Trade Commission, Rule 16 ' .F.R_Part 437 

Name ofSeller; 

Phone: Salesperson: Date: 

....,.==<-==e<., ha~ completed this form. whlch provides imponnnt infonna11011 11bout the bui;iness opport\lnity it 
is offering you. The federal Trade Commission, an agency of lh~ federal government, tcquires that nme ,,t' 

•11 complete this form o.nd give it to you. However, the Federal Trade Commission hll.'> !1Q! seen this completed 
fonn or checked that the information is ttllc, Make sure that this information Is the same 11s what the 
salesperson told you aboul this opportunity. 

LEGAl. ACTIONS: Has [Nnmc of Seller) or any of its key pecsoMel been lhe subject of a civil or crim nal 
action involving misrepresentation fraud, securities law violatioo. or unfair or dcceplive practices, including 
violations of any FTC Rule, within the p11st 10 years? 

� YES � q,he an wer is ye,f, [N me f ell rl must a/lach a lisr ofoll 11ch l gal ac/iom· Jo tl1isfom1. 

� 0 

CANCELLATION OR REFUND POLICY: Does [Namll of dlcr] offer a cancellation or refund policy? 

0 Y � Ifthe answer is yes. INemc of cller] mus/ alftr ·Ji a statemem ,i .1•cribing lhi,, policy ro 1hisfom1. 

� 0 

EAR 'lNGS~ Has [N m of Seller) or it snlc·pcrson discussed how much money purchasers oftllis businesi, 
opportunity can earn or have earned? In other words, have they stated or implied lhat purchasers can earn a 
specific level of sales, incomc, or profit? 

DYES � ((1he answer is ,es, I me of . cllcr] must al/ach an Earning. ClaimsStalt:me,1/ to th,s jarm. 
Read 1his staMmenl carc/11lly . l'ou may wi. h ta show this i1?(ormation to an mhisor or 
accmmtwu. 

In lht: section below, , nme • cller must provide you with contact infonnation for at least 
lO people who have purcb11sed a business opportunity from them. If fewer than IO arc listed, this is the !Ola) list 
of all pu.rchosers_ You may wish to contact the people below to compare their experiences with what 
J 1me or oiler] told you about the business opportunity. 

otc : If you purchase a business opportunity from I 11mt: 1 tSC!)I d. your contact lnfonn;ltion can be disclosed 
in the future to other potential buyer... 

Nome CJ!!£ IC 

I. (i , 

2. 7, 
3, 8. 
4. 9. 
5. 10 

Signarurc: Date: 

By , nin,y above. ou arc ocknowJcd •iog 1h,1t you have rccivcd 111ir- fonn. his i not a pun:hasc c mruc1. · o 
gi c you enough Iimc I re cur h lhi pponunll • 1hc Fcdcral T de ommi · ion require th ll , I\ ·r y u n:ce v 
thi · f. m1, !Namey cllcr! rnu. t wu11 al Jc11s1 /iC cn .:ulendtu lay. before a king. you lo ign 11pur h:1:1: conrmc1 or 
rnake nny payments. 

For more Information about business opportunities in general: Visit the FTC'& website ac .:.,.,;W:....:~v""',.,,,ft"'•,..."""''-'-'-'-''"""'""' 
or call 1-~77-FTC-flELP (877-382-4357). You can also contnct your stnte·s Attorney General. 
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APP .. DIX B to PART 437 

lMP HTANTE: SOBRE OPORTUNIDAD DE NEGOCJO 
Formulario rcqucrido por la Coinisi6n Federal de Comcrcio (FTC) 

Regla 16 de la Pncte 437 del Codigo de Rcgulaciones Federates 

Nombre <lei Vende<lor: Dom1cilio: 
'J'cJcfot1(l; Rcprescntn11tc de Vcnr1;15 : Fccha: 

u.:.,waou:..,.,.,_....:;.,,...,._,.,..,,,o._.r complct6 el prescll!e formutnrio y en (!! mismo le sumlni~tro. informaci6n importanrc ~obrc In oportunidsd d~ 
ncgocio que le esta ofrec1endo. La Comisi6n federal de Comcrcio (J,'edeml Trmle Cnmmls.riu11, FTC), una agoncia dot g bicmo 
fedcr11I, le requiem a !a compai\ia (Nomb« clul cmkdor! q\\e comple1e el pr1,,-sentc formuhuio yque sc lo entregue a usted. Pero la 
FTC 122 ha vis1o es1e fonm1forio cornplerndo por la compai1ill ni ha verifica<lo quc lu infonneoion indic11<ln sea Vi'rll7. A.scgoresc de 
que hi inrormacioo contl'nlda en el pre.cntc rormularlo coincida con lo quc le dijo el rcpreset1ta11tc dr ~cnta.~ rcspcclo de c.,1a 
oportunldad. 

ACCIONES LEGALES: ~l:l compnn(a [Non1h(C tic] Ys:ndcdotl o alguno de I s principales miembro~ de su personal ba sido sujero 
de uoa ,1cci611 civil o penal, que invoh1cre fal~cdad. frnude, infracclon de las !eyes de 1J111!os y valores, o pracricas desleales o 
cnga~osas, incluycn<lo infraccicmes de IIIS Rcgli!s o . 011na. de la FTC, <lentm uc lus IO ultimas 11nos? 

� I � Si la r11sp u sta es afirm1itiva, {Nmnb1c d~I ~udc~or] tiebe ad}11nmr 11/ Jnrm11/{Jr/1; 1ma listo r: 11m11lrta de ditha.r 
ac1.'io11e.~ I •g()/es. 

ONO 

POLfTlCA DE CANCELACIO O REINTEf:RO: i,Ofrcc~ lt-omhrc de! Vcndetlor} uoa pol!tico de ca ncelacion o rcintcgro? 

0 SJ � Si la l 'I.ISJmema t;S aj1,-ma/M1, u..:.>u.w.:£-c.:'<i'-.:.. d debe <Jdj1m1or al fonnulriria 11110 Jrdorario,, con /a d11.1·cripci(m de 
tli~ha politico. 

ONO 

INGRE OS: c,Lo. compai\fo INombrc Jc:I cndcdorl o algw10 de ~us repre.sentantes de vuntas ha manifestudo 111 caotidad de dincro 
quc pucdcn gunar o que ho.n gnnado los compmdores de csta opommidad de negocio'! i,Dicho en otras palnbrns, han cxpresado de 
mancra explicita o impl!cita quc lo~ compradorcs puecJ1in alcammr uo nivcl cspecUico de wntas, o ~annr un oivcl csp~cifico de 
ingrcsos? 

0 st � Si la re.1µuesta l!,f ~1/lrmortw,. INornbtc dcl Vcndcqorl debe udjtlfl(UI' a este fnnm,lario 11/JQ D1.w/oraei611 de /as lriJ:,11'1!,W 
Proc/omado,·. Lea esta decfamcfo11 arentamente. PIIC'dc q1111 di! lte anali:,11·erta lnju1·111aclo11 con 1111 nsesor o ,·0111adur. 

ONO 

REFER£! CIAS: En es1a sccci6n dcl rmulario. (Nomhr de! endcdor) detie listar la informaci6o de tontacco de por lo menos 10 
pcrsonas q11c le hayan comprndo una nporlunidad de negocio. Si le suministran los daro. de monos de 10 pcrson:i.s, cs porquc csa cs 
la lisca Cilmp!cra de todos !os compradore~. Pued11 que dcsee cnmunlelJrse 'con las pe rsonas lisladas a contimrncion p11ra 
i:omparar sus respt'Cllvas cxperitncills con l(l q11c k dijo • c I sobre In oportunid11d de negoclo que I~ Hla 

1;1frcclendo. 

Noia: Si u~rccJ comprn una oportunidad de uegocio de ...,_,,,,,,,.,_.,.......&...1..._1,.,d.,.,,,d.,,., u, podru divulg11£Sc su in fonnacitm de contacto a otros 
po ·ibles compradorc,,. 

~umcro deTcl4fouo 
I 6-
2. 7. 
3. s. 
4. 9. 
s. !O. 

Firn1a: ____ _ _ _ ___ _____ Fccha; ___ ___ 

Por mcdio de u lirma, LL~tcd acus:i recibo dcl prcse11le formul:irio. Esto 112 cs un contrnto de compr11. La. Comisi6n Federal de 
Comcrcio (FTC} cstablccc quc con el fin de conccdcrle el tiempo nc~csario para quc u~tcd invcstiguc c,~111 upnm111idad, o IT d ' 
vtncfadorl debe esperar !lll.lil.W)OlQ d,: sjc1e dips nnturnlc• o si<>rridos a 11artir <le la fochu 1.1n que le rntr~guc cs1e fomiu la rio aotcs de 
pcdirlc que fume lll1 con!rat de cc;m1pra o quc cfcc11ie un pagu. 

Para mas lnformacl6u sobre oportunldades de negoclo en gcocral : Vjsi1c cl sitio Web de la FTC , \' 1 . o UHmr. •II 
l-877-FTC-H BLP (877-382-4)57). Usted 111mbi¢11 puode estableccr eontnc! con cl Fiscal General de su estado de residcnc ia. 

IJ-'R Dor.. W t 1- :JU~ f/7 l'i lud 1l-7-11 : fl :45 ~ml 
BILLING CODE 6750-01-C 
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FEDERAL TRADE COMMISSION 

FINANCIAL STATEMENT OF INDIVIDUAL DEFENDANT 

Definitions and Instructions: 

1. Complete all items. Enter ''None'' or "NIA"("Not Applrcable'') in the first field only of any item that does not apply 
to you . If you cannot fully answer a question, explain why. 

2. "Depend~nts" include your spouse, live-in companion , dependent children, or any other person, whom you or your 
spouse (or your children 's other parent) claimed or could have claimed as a dependent for tax purposes at any 
time during the past five years. 

3. "Assets'' and "Liabilities" include ALL assets and liabilities, located within the United States or any foreign country 
or territory, whether held individually or jointly and whether held by you, your spouse, or your dependents, or held 
by others for the benefit of you, your spouse, or your dependents. 

4. Attach continuation pages as needed. On the financial statement, state next to the Item number that the Item is 
being continued. On the continuation page(s), identify the Item number(s) being continued . 

5. Type or print legibly. 

6. In itial each page in the space provided in the lower right corner.. 

7. Sign and date the completed financial statement on the last page. 

Penalty for False Information: 

Federal law provides that any person may be imprisoned for not more than five years, fined, or both, if such person: 

(1} "in any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government of the 
United States, knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or devise a material fact; 
makes any materially false, fictitlous or ,fraudulent statement or representati_on; or makes or uses any false writing or 
document knowing the same to contain any materially false, fictitious or fraudulent statement or entry'' (18 U.S.C. § 1001 ); 

(2) ''in any ... statement under penalty of perjury as permitted under section 1746 of title 28, United States Code, 
willfully s1..1bscribes as true any material matter which he does not believe to be true" (18 U.S.C. § 1621 ); or 

(3) "in any ( . , . statement under penalty of perjury as permitted under section 1746 of title 28, United States 
Code) in any proceeding before or ancillary to any court or grand jury of the United States knowingly makes any false 
material declaratJon or makes or uses any other information ... knowing the same to contain any false material 
declaration" (18 U.S.G. § 1623). · 

For a felony conviction under the provisions cited above, federal law provides that the fine may be not more than the 
greater of (1) $250,000 for an individual or $500,000 for a corporation, or {ii) if the felony results in pecuniary gain to any 
person or pecuniary loss lo any person other than the defendant, the greater of twice the gross gain or twice the gross 
loss. 18 U.S.C. § 3571 . 

Federal Trade Commission Financial Statement of Individual Defendant 



BACKGROUND INFORMATION 

Item 1. Information About You 
Full Name Social Security No. 

Current Address of Primary Resldence Driver's License No. IState Issued 

Phone Numbers Date of Birth: I I 
Horne: ( ) (mmldd/VYVV) 

Fax: ( ) Place of Birth 

0Rent Down From (Date): I I E-Mail Address 
lmm/dd/yyyy) 

Internet Home Page 

Previous Addresses for past five years (rf required, use additional pages at end of form ) 

Address Frorn: I I Until: I I 
(mm/dd/yyyy) (mm/dd/yyyy) 

� Rent Down 

Address From: I I Unlil: I I 

� Rent Down 

Address From: I I Until: I I 

� Rent Down 

Identify any other name(s) and/or social security number(s) you have used, and the time perlod(s) during which they · 
were used: 

Item 2. Information About Your Spouse or Live-In Companion 

Spouse/Companion's Name Social Security No. Date of Birth 
I I 

(m m/dd/yyyy) 
Address (if different from yours) Phone Number Place of Birth 

( ) 

URent Down From (Date): I I 
(mm/dd/yyyy) 

Identify any other name(s) and/or social security number(s) you have used, and the time period(s) during which they were used: 

Employer's Name and Address Job Title 

Years in Present Job Annual Gross SalaryfWages 
$ 

Item 3. Information About Your Previous Spouse 
Name and Address Social Security No. 

Date of Birth 
I I 

(mm/dd/yyyy) 

Item 4. Contact Information (name and address of closest living relative other than your spouse) 

Name and Address Phone Number 

( ) 

Initials: 
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· Item 5. Information About Dependents (whether or not they reside with you) 

Name and Address Social Security No, Date of Birth 
I I 

(mm/dd/yyyy) 
Relationship 

Name and Address Social Security No. Date of Birth 
I I 

(mm/dd/vvvvl 
Relationship 

Name and Address I Date of Birth 
~ 

Social Security No. 
I I 

(mmldd/yyyy) 
Relationship 

Name and Address 
Social Security No. IDate of Birth 

I I 
(mmldd/vvvvl 

Relationship 

Item 6. Employment Information/Employment Income 
Provide the following Information for this year-to-date and for each of the previous fi ve full years, for each business entlty of which you were a director, 
officer, member, partner, employee (including self-employment), agent, owner, shareholder, contractor. participant or consultant at any time during that 
period . "Income" includes, but Is not limited to, any salary, commIssIons, distributions, draws. consulting fees. loans, loan payments, dividends, 
royalties. and benefits for which you did not pay (e.g., health insurance premiums, automobile lease or loan payments) received by you or anyone else 
on your behalf, 

Company Name and Address Dates Employed Income Received: Y -T-D & 5 Prior Yrs. 

Year Income 
From (Month/Year) To {Month/Year) 

I I 20 $ 
Ownership Interest? 0 Yes D No $ 

PosiUons Held From (Month/Year) To (Month/Year) $ 

I I $ 
I I $ 
I I $ 

Company Name and Address Dates Employed Income Received: Y-T-D & 5 Prior Yrs. 

Year Income 
From (Month/Year) To (Month/Year) 

I I 20 $ 
Ownership Interest? D Yes � No $ 

Positions Held From (Month/Year) To (Month/Year) $ 
I I $ 
I I $ 

I I $ 

Company Name and Address Dates Employed lhcome Received: Y-T-D & 5 Prior Yrs. 

Year Income 

From (Month/Year) To (Month/Year) 
I I 20 $ 

Ownership Interest? D Yes � No $ 

Positions Held From (Month/Year) To (Month/Year) $ 

I I $ 
I I $ 
I I $ 

Initials: 
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Item 7. Pending Lawsuits Filed By or Against You or Your Spouse 
List all pending lawsuits that have been filed by or against you or your spouse In any court or before an admlnis!Jative agency in the United States or in 

, any foreign country or territory. Note: At Item 12, /isl lawsuits that resulted in final judgments or settlements in "fO,Ur favor. Ar Item 21. list lawsuits the/ 
resulted in final judgments or settlements against you. 

Caption of Proceeding Court or Agency and location Case No. 
Nature of 

Proceedina 
Relief Requested 

Status or 
Dlsoosilion 

Item 8. Safe Deposit Boxes 
list all safe deposit boxes, located with in the United States or in any foreign country or territory, whether held Individually or jointly and whether held by 
you, your spouse, or any of your dependents, or held by others for the benefit of you, your spouse, or any of your dependents. 

Name of Owner(s) Name & Address of Depository Institution Box No. Contents 

Initials : 
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FINANCIAL INFORMATION 
REMINDER: When an item asks for information regarding your 'assets• and "liabilities" include & assets and liabilities, located within 
the United States or in any foreign rountry or territory, or institution. whether held individually or jointly, and whether held by you, your 
spouse. or any of your dependents, or held by others for the benefit of you. your spouse, or any of your dependents. In addition. provide 
all documents reauested in Item 24 with vour completed Financial Statement. 

ASSETS 

Item 9. Cash, Bank, and Money Market Accounts 
List cash on hand (as opposed to cash in bank accounts or other financial accounts) and all bank accounts, money market accounts, or other financial 
accounts, including but not limited to checking accounts, savings accounts , and cel1ificates of deposit. The term "cash on hand" Includes but is not 
limited to cash In the form of currency, uncashed checks, and money orders. 

a. Amount of Cash on Hand 

b. Name on Account 

Item 10. Publicly Traded Securities 
list all publicly traded securities, Including but not limited to, stocks. stock options, corporate bonds, mutual funds , U.S. government securities (Inc luding 
butnol llmlted to treasury bills and treasury notes), and state and municipal bonds Also list any U.S. savings bonds 

Owner of Security 

Sroker House, Address 

Owner of Security 

Broker House, Address 

Owner of Security 

Broker House, Add(ess 

$ I Form of Cash on Hand 

Name & Address of Financial Institution Account No. Current Balance 

$ 

$ 

$ 

$ 

$ 

Issuer j Type of Security INo. of Units Owned 

Broker Account No, 

Current Fair Market Value I~oan(s) Against Security 
$ 

Issuer lType of Security I No. of Units Owned 

Broker Account No. 

Current Fair Markel Value I ~oan(s) Against Security 
$ 

Issuer IType of Security I No. of Units Owned 

Broker Account No. 

Current Fair Market Value I ~oan(s) Against Security 
$ 

Initials : 
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Item 11. Non-Public Business and Financial Interests 
List all non-public business and financial interests. including but not limited to any interest ln a non-public corporation. subchapter-S corporation, limited 
liability corporation (' LLC"), general or limited partnership, Joint venture, sole proprietorship, international business corporatlon or personal investment 
corporation, and oil or mineral lease. 

Type of Business or Financial Owner Ownership If Officer, Director, Member 
Enlily's Name & Address 

Interest (e.g .. LLC, partnership) (e.g .. self, spouse) or Partner, Exact Title % 

Item 12. Amounts Owed to You, Your Spouse, or Your Dependents 
Debtor's Name & Address 

Debtor's Telephone 

Debtor's Name & Address 

Debtor's Telephone 

Date Obligation Original Amount Owed 
Incurred (Month/Year) $ 

I 
Payment Schedule 

$ $ 

Current Amount Owed 

Debtor's Relationship to You 

Date Obligation Original Amount Owed 
Incurred (Month/Year) $ 

I 
Current Amount Owed Payment Schedule 

$$ 

Debtor's Relatlonship to You 

Nature of Obligation (if the result of a final court 
judgment or settlement, provide court name 
and docket number) 

Nature of Obligation (if the resufl of a final court 
judgment or settlement, provide court name 
and docket number) 

Item 13. Life Insurance Policies 
Ust all life Insurance policies (including endowment policies) with any cash surrender value. 

Insurance Company's Name, Address, & Telephone No. Beneficiary 

Insu red 

Beneficiary 

Insured 

Insurance Company's Name, Address. & Telephone No. 

Policy No. Face Value 
$ 

Loans Against Policy 

$ 

Surrender Value 

$ 

Policy No Face Value 

$ 
Loans Against Policy 

$ 

Surrender Value 

$ 

Item 14. Deferred Income Arrangements 
List all deferred income arrangements, including but not limited to, deferred annuities, pensions plans, profit-sharing plans, 401(k) plans, IRAs, Keoghs, 
other retirement accounts, and college savings plans (e.g., 529 Plans). 

Trustee or Administrator's Name, Address & Telephone No. Name on Account IAccount No. 

Date Established Type of Plan Surrender Value before 
I I Taxes and Penalties 

Trustee or Administrator's Name, Address & Telephone No. 

(mm/dd/yyyy) 

Name on Account 

$IAccount No. 

Date Established T ype of Plan Surrender Valve before 
I I Taxes and Penalties 

$ 

Initials : 
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· Item 15. Pending Insurance Payments or Inheritances 
List any pending insurance payments or inheritances owed to you. 

Type Amount Expected Date Expected (mm/dd/yyyy) 

$ I { 

$ I I 

$ I I 

Item 16. Vehicles 
List all cars, trucks, motorcycles, boats, airplanes, and other vehicles. 

Vehicle Type IYear Registered Owner's Name Purchase Price Original Loan Amount Current Balance 
$ $ $ 

Make Registration State & No, Account/Loan No. Current Value Monthly Payment 
$ $ 

Model Address of Vehicle's Location Lender's Name and Address 

Vehicle Type I Year Registered Owner's Name Purchase Price Original Loan Amount Current Balance 

$ $ $ 
Make Registration State &No. Account/Loan No. Current Value Monthly Payment 

$ $ 
Model Address of Vehicle's Location Lender's Name and Address 

Vehicle Type IYear Registered Owner's Name Purchase Price Original Loan Amount Current Balance 
$ $ $ 

Make Registration State & No. Account/Loan No. Current Value Monthly Payment 

$ $ 
Model Address of Vehicle 's Location Lender's Name and Address 

Vehicle Type j Year Registered Owner's Name Purchase Price Orig1nal Loan Amount Current Balance 
$ $ $ 

Make Registration State &No. Account/Loan No Current Value Monthly Payment 
$ $ 

Model Address of Vehicle's Location Lender's Name and Address 

Item 17. Other Personal Property 
List all other personal property not listed in Items 9-16 by category, whether held for personal use, investment or any other reason, including but not 
limited to coins, stamps, artwor!( , gemstones, jewelry, bullion, other collectibles, copyrights, patents, and other intellectual property 

Property Category 
Name of Owner Property Location Acquisition Cost Current Value 

(e.g., artwork, jewelry) 

$ $ 

$ $ 

$ $ 

Initials: 
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Item 18. Real Property 
List an real property interests (including any land contract) 

Property's Location Type of Property Name(s) on Title or Contract and Ownership Percentages 

Acquisition Date (mm/dd/yyyy) I;urchase Price I~urrent Value Basis of Valuation 
I I 

Lender's Name and Address Loan or Account No. Current Balance On First Mortgage or 
Contract 

$ 
Monthly Payment 

$ 
Other Mortgage loan(s) (describe} Monthly Payment 0 Rental Unit 

$ 
Current Balance Monthly Rent Received 

$ $ 

Property's Location Type of Property N.111,els) on Title or Contract and Owl')ership Percentages 

Acquisition Date (mmldd/yyyy) I:urchase Price I~urren t Value Basis of Valuation 
I I 

Lender's Name and Address Loan or Account No. Current Balance On First Mortgage or 
Contract 

$ 
Monthly Payment 
$ 

Other Mortgage loan(s) (describe) Monthly Payment 0 Rental Unit 
$ 
Current Balance Monthly Rent Received 

$ $ 

LIABILITIES 

Item 19. Credit Cards 
List each credit card account held by you, your spouse, or your dependents, and any other credit cards that you, your spouse, or your dependents use, 
whether issued by a United States or foreign financial Institution. 

Name of Credit Card (e.g .. Visa. Account No. Name(s) on Account Current Balance 
MasterCard, Department Store) 

$ 

$ 

$ 

s 
$ 

.. 

Item 20. Taxes Payable 
Lisi all taxes, such as income taxes or real estate taxes, owed by you, your spouse, or your dependents. 

Type ofTax Amount Owed Year Incurred 

$ 

s 
$ 
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Item 21. Other Amounts Owed by You, Your Spouse, or Your Dependents 
List all other amounts, not listed elsewhere in this financial statement, owed by you, your spouse. or your dependents 

Lender/Creditor's Name, Address, and Telephone No. Nature of Debt (if the result of a court judgment or settlement, provide court name and docket 
number) 

Lender/Creditors Relationship to You 

Date Liability Was Incurred I~riginal Amount Owed I~urrent Amount Owed IPayment Schedule 
I f 

(mm/ddlyyyy) 

Lender/Creditor's Name, Address, and Telephone No. Nature of Debt (if the result of a court judgment or setUement. provide court name and docket 
number) 

Lender/Creditor's Relationship to You 

-
Date Liability Was Incurred I~riginal Amount Owed I~urrent Amount Owed IPayment Schedule 

I I 
(mmldd/yyyy) 

OTHER FINANCIAL INFORMATION 

Item 22. Trusts and Escrows 
List all funds and other assets that are being held in trust or escrow by any person or entity for you, your spouse, or your dependents. Include any legal 
retainers being held on your behalf by legal counsel, Also 11st all funds or other assets that are being held in trust or escrow by you, your spouse, or your 
dependents, for any person or entity. 

Trustee or Escrow Agent's Name & Address Date Established 
/mm/ddlvvvv) 

Granter Beneficiaries Present Market Value of Assets• 

I I $ 

I I $ 

I I $ 

'If the market value of any asset is unknown, describe the asset and state its cost. if you know It. 

Item 23. Transfers of Assets 
List each person or entlty to whom you have transferred , in the aggregate, more than $5,000 in funds or other assets during the previous five years by 
loan, gift, sale, or ottier transfer (exclude ordinary and necessary living and business expenses paid to unrelated third parties). For each such person or 
entity, state the total amount transferred during that period 

Transferee's Name, Address, & Relationship Property Transferred Aggregate Value· 
Transfer Date 
(mm/ddlyyyy) 

Type of Transfer 
{e.g., Loan, Gift) 

$ I I 

. 

$ I I 

$ I I 

'If the market value of a11y asset Is unknown, describe the asset and state its cost, ir you know it. 
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Item 24. Document Requests 
Provide copies of the following documents with your completed Ffnancfal Statement. 

Federal tax returns filed during the last three years by or on behalf of you , your spouse, or your dependents. 

All applications for bank loans or other extensions of credit (other than credit cards) that you, your spouse, or you r 
dependents have submitted with in the last two years. including by obtaining cop•ies from lenders if necessary. 

Item 9 For each bank account listed in Item 9, all account statements for the past 3 years . 

For each business entity listed in Item 11, provide (including by causing to be generated from accounting records) the 
Item 11 most recent balance sheet, tax return, annual income statement, the most recent year-to-dale income statement. and all 

general ledgerfiles from account records. 

All appraisals that have been prepared for any property listed in Item 17. including appraisals done for insurance 
Item 17 purposes. You may exclude any category of property where the total appraised value of all property In that category is 

less than $2,000. 

Item 18 All appraisals that have been prepared for real property listed in Item 18. 

Item 21 Documentation for all debts listed in Item 21 . 

ltem22 
All executed documents for any trust or escrow listed in Item 22 . Also provide any appraisals, Including insurance 
appraisals that have been done for any assets held by any such trust or In any such escrow. 

SUMMARY FINANCIAL SCHEDULES 

Item 25. Combined Balance Sheet for You, Your Spouse, and Your Dependents 

Assets Liabilities 

Cash on Hand (Item 9) $ Loans Against Publicly Traded Securi ties (Item 10) $ 
Funds Held in Financial Institutions (Item 9) $ Vehicles - Liens (Item 16) $ 
U.S. Government Securities (Item 10) $ Real Property - Encumbrances (Item 18) $ 
Publicly Traded Securities (Item 10) $ Credit Cards (Item 19) $ 
Non-Public Business and Financial Interests (Item 11) $ Taxes Payable (Item 20) $ 
Amounts Owed to Yo u (Item 12) $ Amounts Owed by You (Item 21) $ 
Life Insurance Policies (I tem 13) $ Other Liabilities (Itemize) 

Deferred Income Arrangements (Item 14) $ $ 
Vehicles (Item 16) $ $ 

Other Personal Property (Item 17) $ $ 
Real Property (Item 18) $ $ 
Other Assets (Itemize} $ 

$ $ 

$ $ 

$ $ 
Total Assets $ Total Liabilities $ 

Item 26. Combined Current Monthly Income and Expenses for You, Your Spouse, and Your Dependents 
Provide the current monthly income and expenses for you, your spouse, and your dependents. Do not Include credit card payments separately; rather, 
include credit card expenditures in the appropriate categories. 

Income (State source of each item) Expenses 

Salary - After Taxes 
$ 

Mortgage or Rental Payments for Residence(s) 
$

Source: 
Fees, Commissions, and Royalties 

$ 
Property Taxes for Res idence(s) 

$
Source: 
Interest Rental Property Expenses, Including Mortgage Payments, Taxes, 
Source: 

$ and Insurance $ 

Dividends and Capital Gains 
$ 

Car or Other Vehicle Lease or Loan Payments 
$

Source: 
Gross Rental Income 

$ 
Food Expenses 

Source: $ 

Profits from Sole Proprietorships 
$ 

Clothing Expenses 
$Source: 

Distributions from Partnerships, S-Corporations, ULilitles 
and LLCs $ $ 
Source: 

Initials: 
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Item 26. Combined Current Monthly Income and Expenses for You, Your Spouse, and Your Dependents (cont.) 
Distributions from Trusts and Estates 
Source: $ 

Medical Expenses, Including Insurance 
$ 

Distributions from Deferred Income Arrang ements 

Source : 
$ 

Other Insurance Premiums 
$ 

Social Security Payments· $ Other T ransportation Expenses $ 
Alimony/Child Support Received $ Other Expenses (Itemize) 
Gambling Income $ $ 
Other Income (Itemize) $ 

$ $ 
$ $ 

$ $ 

Total Income $ Total Expenses $ 

ATTACHMENTS 

Item 27. Documents Attached to this Financial Statement 
Ustall documents that are being submitted with this financial statement, For any Item 24 documents that are not attached , explain why 

Item No. Document Relates To Descri ption of Document 

-

-

I am submitting this financial statement with the understanding that it may affect action by the Federal Trade 
Commission or a federal court. I have used my best efforts to obtain the information requested in this statement. The 
responses I have provided to the items above are true and contain all the requested facts and information of which I have 
notice or knowledge. I have provided all requested documents in my custody, possession, or control. I know of the 
penalties for false statements under 18 U.S.C. § 1001, 18 U.S.C. § 1621, and 18 U.S.C. § 1623 (five years imprisonment 
and/or fines ). I certify under penalty of perjury under the laws of the United States that t1,e foregoing is true and correct. 

Executed on; 

(Date) Signature 
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FEDERAL TRADE COMMISSTON 

FINANCIAL STATEMENT OF CORPORATE DEFENDANT 

Instrnctions: 

I. Complete all items. Enter "None or "NIN' ("Not Applicable})) where appropriate. If you cannot fully answer a 
question, explain why. 

2. The font size within each field will adjust automatically as you type to accommodate longer responses. 

3. ln completing this financial statement, "the corporation" refers not only to this corporation but also to each of its 
predecessors that are not 11amed defendants in this action. 

4. When an 11em asks for information about a sets or liabilities "held by the corporation," include ALL such assets 
and liabilities, located within the United States or elsewhere held by the corporation or held by others for the 
benefit of the corporation. 

5. Attach continuation pages as needed. On the financial statement state next to the Jtein nmnber that the Item is 
being continued. On the continuation page(s), identify the Item number being continued. 

6. Type or print legibly. 

7. An officer of the corporation must sign and date tJ1e completed financial statement on the last page and ini ial 
each page in the space provided in the lower right corner. 

P m1lly for Flllse Information: 

Federal law provides that any person may be imprisoned for not more than five years, fined, or both , if such person: 

(l) "in any matter within the jurisdiction ofany department or agency of the United States knowingly and 
willfully falsifies, conceals or covers up by any trick, scheme, or device a material fact, or makes any false 
fictitious or fraudl.1-lcnt statements or representations, or makes or uses any false writing or document knowing the 
same to contain any false, fictitious or fraudulent statement or entry'' 18 U.S.C. § 100 I); 

(2) ' in any .. . statement under penalty ofpet:iury as permitted under section 1746 of title 28, United States Code, 
willfully subscribes as true any material matter which he does not believe to be true (18 U.S.C. § 1621): or 

(3) "in any ( ... statement under penalty of perjury a · pennitted under ection 1746 of title 28 United States 
Code) in any proceeding before or ancillary to any comt or grand jury of the United States knowingly makes any 
false material declaration or makes or uses any other infonnation ... knowing the same to contain any false 
material declaration.' ( 18 U.S,C. § 1623) 

ror a felony conviction under the provisions cited above, federal law provides that the fine may be not more than the 
greater of (i) $250,000 for an individual or $500,000 for a corporation. or (ii) if the felony results in pecuniary gain to any 
person or pecuniaty loss to any person other than the defendant1 the greater of twice the gross gain or twice the gross loss. 
l 8 u.s.c. § 3571. 



-----------

------- --

------

-----

-----------------

----------------------------------------

B KGROUND JNFORMATIO 

Item 1. General Information 

Corporation's Full ame ----- ------------------ ----------

Primary Business Address _____________ ___________ From (Date) ____ 

Telephone No. _____________ Fax: No. _____________ 

E-Mail Address Internet Home Pag 

All other cWTent addresses & previous addresses for past five years, including post office boxes and mail drops: 

Address___________________________ From/Until_________ 

Address From/Until 

Address From/Until---------
All predecessor companies for past five years: 

Name & Address _________________________ From/Until ______ 

Name & Address From/Until 

rune & Address From/Until -

Item 2. Legal Information 

Federal Taxµayet: ID No. ___________ State & Date of Incorporation-----------· 

State Tax ID o. State _______ Profit or Not For Profit _________ 

Corporation 's Present Status: Act ive Inactive _______ Dissolved _______ _ 

If Dissolved: Date dissolved By Whom 

Reasons 

Fiscal Year-End (Mo./Day) _______ Corporation s Business Activities ____________ _ 

Item 3. Registered Agent 

Name of Registered Agent _________________________________ 

Addi:ess __________________________ Telephone No. ________ 
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Item 4. Principal Stockholders 

List all persons and entities that ·own at least 5% of the corporation's stock. 

Name & Address ¾Owned 

Item 5. Board Members 

List all members of the corporation s Board of Directors. 

Name & Address % Own d Tem1 {From/Until) 

Item 6. Officers 

List all of the corporation s officers, including defaclo officers (individuals with significant management responsibility 
whose titles do not reflect the nature of their positions). 

ame & Address % Owned 

Page 3 Initials ___ _ 



- - ---------

Item 7. Businesses Related to the Corporation 

List all corporations, partnerships, and other business entities in which this corporation has an ownership interest. 

Name & Address Busiue ·s ctivities n wncd 

State which of these businesses, if any, has ever transacted business with the corporation ___________ 

Item 8. Businesses Related to Individuals 

List all corporations, prutnerships, and other business entities in which the corporation's principal stockholders, board 
members, or officers (i.e., the individuals Listed in Items 4 - 6 above) have an ownership interest. 

[ndividual ' s Name Business Name & Address Bu ·it1ess Activities % wned 

State which of these businesses, if any, have ever transacted business with the corporation 

Item 9. Related Individuals 

List all related individuals with whom the corporation has bad any business transactions during the three previous fiscal 
years and current fiscal year-to-date. A "related individual" is a spouse, sibling, parent, or child of the principal 
stockholders, board members, and officers (i .e., the individuals listed in Items 4 - 6 above). 

Name and Address Relation hip Bu ine s Acti iti 
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Item 10. Outside Accountants 

List all outside accountants retained by the corporation during the last three years. 

Addre s CPA/PA? 

Item 11. Corporation's Recordkeeping 

List all individuals within the corporation with responsibility for keeping the corporation's financial books and records for 
the last three years. 

ame, Addres . phone Number cl.d 

Item 12. Attorneys 

List all attorneys retained by the corporation during the last three years. 

Finn Name Address 
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---------------- ------------------------

----------------------- -----------

- - ------ ---------- ----------

-------- ---------- ----------

----------------------------------

---------------- ------------------------

Item 13. Pending Lawsuits Filed by the Corporation 

List all pending lawsuits that have been filed by the corporation in court or before an administrative agency. (List 
lawsuits that resulted in final judgments or settlements in favor of the corporation in Item 25). 

Opposing Party' s Name & Address ______________________________ 

Court's Name & Address __________________________ ________ 

Docket No. ________ ReliefRequested_________ Nature ofLawsuit_________ 

Status---------------- ------------------------· 
Opposing Party's Name & Address____________ _________________ 

Coui1' s Name & Address_________________________________ 

Docket No.________ Relief Requested_________Nature of Lawsuit_________ 

Status 

Opposing Party' s Name & Address______________________________ 

Court's Name & Address 

Docket No. Relief Requested Nature ofLawsuit 

________________Status________________________ 

Opposing Party's Name & Address_____________________________ 

Court's Name & Address__________________________________ 

Docket No.________Relief Requested_________Nature of Lawsuit_________, 

________________ Status________________________ 

Opposing Party's Name & Address ____________________ __________ 

Court's Name & Address.____________ ___________ _ __________ 

Docket No. Relief Rec1uested Nature ofLawsuit 

_ _______________Starus________________________ 

Opposing .Party's Name & Address ____________ __________________ 

Cou11's Name & Address 

Docket No.________ReliefRequcsted_ _ _______Nature ofLawsuit___ ______ 

Status 
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----------------------------- -----

------------ ---- -------------------- ----

-------- ---------- ---------

-------- ---- ------ ---------

---------------- ---------------- - -------

- - --

Item 14. Current Lawsuits Filed Ag·ainst the Corporation 

List all pending lawsuits that have been filed against the corporation in court or before an administrative agency. (List 
lawsuits that resulted in final judgments, settlements, or orders in Items 26 - 27). 

Opposing Party's Name & Address___ _ ___ ______________________ _ 

Court's Name & Address 

Docket No. ________ Relief Requested _________ Nature ofLawsuit_________ 

----------------Status------------ ------------
Opposing Party's Name & Address______________________________ 

Cami's Name & Address__________________________________ 

Docket No. ________ReUef Requcs ted _____ ____.Nature ofLawsuit_________ 

Status 

Opposing Party's Name & Address______ _____ _________ __________ 

Court' s Name & Address__________________ _________ _____ _ 

Docket No. ReliefRequested Nature ofLawsuit 

________________Status________________________ 

Opposing Party' s Name & Address_ ___ _______________ _ _ _________ 

Court's Name & Address_________________________________ 

Docket No.________Relief Requested _________ Nature of Lawsuit_________ 

____________ ____Status________________________ 

Opposing Party's Name & Address______________________________ 

Court' s Name & Address _________________________________ 

Docket No. Relief Requested Nature ofLawsuit 

______________ __ Status_ _______ _____________ _ _ _ 

Opposing Party's Name & Address ______________________________ 

Court's Name & Address_________________________________ 

Docket No.________Relief Requested_________ Nature ofLawsuit _________ 

Status 
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-------- -------- --------

Item 15. Bankruptcy Information 

List all state insolvency and foderal bankruptcy proceedings involving the corporation. 

Commencement Date Termination Date Docket No. 

If State Court: Court & County __________ If Federal Court: District ____________ 

Disposition _ _______ _ ___________ _____ _____________ 

Item 16. Safe Deposit Boxes 

List all safe deposit boxes, located within the United States or elsewhere, held by the corporation, or held by others for the 
benefit of the corporation. On a separate page, describe the contents ofeach box. 

po itory lnslitution Box No. Owner"s ame 

FINANCIAL INFORMATION 

REMINDER: When an Item asl<s for information about assets or liabilities "held by the corporation,'' include 
ALL such assets and liabilities, located within the United States or elsewhere, heJd by the corporation or held by 
others for the benefit of the corporation. 

Item 17. Tax Returns 

List al) federal and state corporate tax returns filed for the last three complete fiscal years. Attach copies ofall returns. 

Federal/ 
State/Both 

Tax Year 

$ 

$ 

$ 

$ 

$ 

$ 

Tax Paid 
Federal 

$ 

$ 

$ 

T x Du 
Stat 

$ 

$ 

$ 

Tax Paid 
State 

Preparer· Name 
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---- -------- -----------

Item 18. Financial Statements 

List all financial statements that were prepared for the corporation's last three complete fiscal years and for the current 
fiscal year-lo-date. Attach copies ofall statements, providing audited statements ifavailable. 

Balance heel Change in wner· Equity Audited? 

Item 19. Financial Summary 

For each of tbe last three complete fiscal years and for the current fiscal year-to-date for which the corporation has not 
provided a profil and loss statement in accordance with Item 18 above, provide the following summary :financial 
infonnation. 

lllTOlll Year-to-Date ear Ago 2 Year Ag 3 ars Ago 

Gross Revenue $ $_______ $_______ $_____ 

Expen 'e $ $_____ $_______ $------ -
Net Profit After Taxes $ $ $ 

Payables $ 

Receivables $ 

$~===== 

Item 20. Cash, Bank, and Money Market Accounts 

List cash and all bank and money market accounts, including but not limited to checking accounts, • avings accounts , and 
certificates of deposit, held by the corporation. The term "cash" includes currency and uncashed checks. 

Cash on Hand$ Cash Held for the Corporation's Benefit$ 

of f-'inancial l11s1i1u1ion ccount Account No. 

______________________________________ $_____ 

______________________________________ $_____ 

________________________________________ $_____ 

_______________________________________ $_____ 
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----- --------- -------

--------- ------------

-------------------- --------

Item 21. Government Obligations and Publicly Traded Securities 

List all U.S. Government obligations, including but not limited to, savings bonds, treasury bills, or treasury notes, held by 
the corporation. Also list all publicly traded securities, including but not limited to, stocks, stock options, registered and 
bearer bonds, state and municipal bonds, and mutual funds, held by tl1e corporation. · 

Issuer _______________Type ofSecurity/Obligation _______________ 

No. of Units Owned CutTent Fair Market Value$ Maturity Date 

Issuer_______________Type of Security/Obligation _______________ 

No. of Units Owned _____Current Fair Market Value $ _____ ___Maturity Date _______ 

Item 22. Real Estate 

List at! real estale, including leaseholds in excess of five years, held by the corporation. 

Type of Prope1iy______________Property' s Location_ ____ ______ _____ 

Name(s) on Title and Ownership Percenta~es_________ _ ____________ ___ _ 

Current Value$ Loan or Account No. 

Lender's Name and Address _________________________________ 

Current Balance On First Mortgage $ _______ Monthly Payment$______ 

Other Loan(s) (describe) Current Balance$ 

Monthly Payment $ ________Rental Unit? ________ Monthly Rent Received$ ______ 

Type of Property_______________ Property's Location _______________ 

Name(s) on Title and Ownership Percentages _________________ _________ 

CurrentValue$_________ Loan or Account No. ____________ 

Lender's Name and Address _________________________________ 

Current Balance On First Mortgage$_______Monthly Payment$______ 

Other Loan(s) (describe) ____________________Current Balance $ ________ 

Monthly Payment $ _______ _ Rental Unit? ________Monthly Rent Received$ ______ 
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Item 23. Other Assets 

List all other property, by category, with an estimated value of $2,500 or more, held by the corporation, incl uding but not 
limited to, inventory, machinery, equipment, furniture, vehicles, customer lists, computer software, patents, and other 
intellectual property. 

Property atego1y Property Lo ati n A guisition 
Cost 

Current 
Value 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

$ $ 

Item 24. Tl'usts and Escrows 

List all persons and other entities holding funds or other assets that are in escrow or in trust for the corporation. 

Present Market 
Value of Assets 

_____________________________________ $_______ _ 

_____________________________ ________ $________ 

_______________________ ______________ $_ _______ 

_ ____________________________________ $________ 

_____________________________________ $________ 

_____________________________________ $________ 

____________________________________ $_______ _ 
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-------------- ---- ------- -------

----------------- ------ ------

-------------- -------- ---- --

----------------------- ------

Item 25. Monetary Judgments and Settlements Owed To the Corporation 

List all monetary judgments and settlements, recorded and unrecorded, owed to the corporation. 

Opposing Party' s Name & Address ______________________________. 

Court' s Name & Address Docket No. 

Nature of Lawsuit______________ Date of Judgment _______ Amount$______ 

Opposing Pa1ty' s Name & Address______________________________ 

Court' s Name & Address_______________________ Docket No. ______ 

Nature ofLawsuit______________ Date of Judgment·________Amount$_____ 

Item 26. Monetary Judgments and Settlements Owed By the Corporation 

List all monetary judgments and settlemenls, recorded and unrecorded, owed by the corporation. 

Opposing Party' s Name & Address _____________________________ 

Court's Name & Address _______________________ Docket No. ______ 

Nat1ire ofLawsuit Date Amount$ 

Opposing Pa1ty's Name & Address______________________________. 

Court's Name & Address Docket No. 

Nature ofLawsuit_ _ ____________Date ofJudgment_______ Amount$_____ 

Opposing Party's Name & Address______________________________ 

Court' s Name & Address_______________________ Docket No. ______ 

Nature ofLawsuit Date of Judgment Amount $ 

Opposing Party's Name & Address______________________________ 

Court's Name & Address Docket No. 

Nature ofLawsuit.______________ Date of Judgment._______Amount$_____ 

Opposing Party' s Name & Address______________________________ 

Court's Name & Address _ _ _____________________ Docket No.______ 

Nature ofLawsuit______________ Date of Judgment_______Amount$_____ 
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---- - - - - -------------------- -------

ltem 27. Government Orders and Settlements 

List all existing orders and settlements between the cm-poration and any federa l or state government entities_ 

Name of Agency ____________________ Contact Person ____________ 

Address Telephone No. 

Agreement Date ___ _ ___ Nature of Agreement _______________________ 

Item 28. Credit Cards 

List all of1he corporation's c,redit cards and store charge accounts and the individuals authorized to use them. 

Name of Credit Card or Store Names of Authorized Users and Positions Held 

Item 29. Compensation of Employees 

List all compensation and other benefits received from the corporation by the five most highly compensated employees, 
independent contractors, and consultants (other than those individuals listed in Items 5 and 6 above), for the two previous 
fiscal years and current fiscal year-1o-date. "Compensation" includes, but is not limited to, salaries, commissions_, 
consulting fees, bonuses, dividends, distributions, royalties, pensions, and profit sharing pJans. "Other benefits" include, 
but are not limited to, Joans, loan payments, rent, car payments, and insurance premiums, whether paid directly to the 
individuals, or paid to others on their behalf. 

N rune/Position urrent Pisca 1 I Yet1r go 
Year-to-Date 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

Page 13 Initials ----



Item 30. Compensation of Board Members and Officers 

List all compensation and other benefits received from the corporation by each person listed in items 5 and 6, for the 
current fiscal year-to-date and the two previous fi cal years. "Compensation' includes, but is not limited to salaries, 
commissions, consulting fees dividend , distributions, royalties, pensions, and profit sharing plans. ' 'Other benefits" 
include, but arc not limited to, loans, loan payments, rent, car payments, and insurance premiums. whether paid directly to 
the individuals, or paid to others on their behalf. 

Name/Position 'urrenl Fiscal ear Ago 2 Years Al! Compensa tion or 
Year-to-Date Typ of Benefit 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

$ $ $ 

Item 31. Transfers of Assets Including Cash and Property 

List all transfers of assets over $2,500 made by the corporation, other than in the ordinary course of business, during the 
previous three years, by loan, gift, sale, or other transfer. 

Prope11y Aggregate Transii-r Type ofTran fer 
Transferred alue Date (e.g .. Loan. ift) 

_________________ _________ $___________________ 

__________________________ $____ _________ ______ 

__________________________ $____________ _ ______ 

__________________________ $______,_______________ 

________ ________ __________ $___________________ 
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Item 32. Documents Attached to the Financial Statement 

List all documents thal are being submitted with the financial statement. 

Description of Doc.um nt 

I am submitting this financial statement with the understanding that it may affect action by the Federal Trade 
Commission or a federal court. I have used my best efforts to obtain tbc infonnation requested in this statement. The 
responses I have provided to the items above are true and contain all the requested facts and infonnation of which 1 have 
notice or knowledge. I have provided all requested documents in my custody, possession, or control. I know of the 
penalties for false statements under 18 U.S.C. § 1001 , 18 U.S.C. § 162 1, and 18 U.S.C. § 1623 (five years imprisonment 
and/or fines). I certify under penalty of perjury under the laws of the United States thal the foregoing is true and correct. 

Executed on: 

(Date) Signature 

Corporate Position 
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ATTACHMENT D 



-------

CONSENT TO RELEASE OF FINANCIAL RECORDS 

I, ______________ of ______________,. do 

hereby direct any bank, savings and loan association, credit union, depository insti tution, finance 
company, commercial lending company, credit card processor, credit card processing entity, 
electronic funds transfer processing agent, automated clearinghouse processing agent, demand 
draft processing agent, brokerage house, escrow agent, money market or mutual fund, title 
company, commodity trading company, trustee, or person that holds, controls or maintains 
custody of assets, wherever located that are owned or controlled by me or at which I have an 
account of any kind, or at which a corporation or other entity has a bank account of aoy kind 
upon which I am auth01ized to draw, and its officers, employees and agents, to disclose all 
information and deliver copies of all documents of every nature in your possession or control 
which relate to the said accounts to any attorney of the Federal Trade Commission, and to 
give evidence relevant thereto, in the matter ofFeder"l Trade Com11u:.,sion v. AWS, LLC, et al. , 
No.________, now pending in the United Stales District Cowt for the District of 
Nevada, and this shall be in-evocable authority for so doing. 

This direction is intended to apply to the laws of countries other than the United States of 
America which restrict or prohibit the disclosure of bank or other financial information without 
the consent of the holder of the account, and shall be const1Ued as consent with respect thereto, 
and the same shall apply to any of the accounts for which 1 may be a relevant principal. 

Dated , 2018. 

Signature _______________ 
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