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AMANDA GRIER
COLLEEN B. ROBBINS
ELSIE B. KAPPLER
FEDERAL TRADE COMMISSION
(Each appearing pursuant to DUCivR83-1.1(e))
Attorneys for Plaintiff
Division of Marketing Practices
600 Pennsylvania Ave., N.W., CC-8528
Washington, DC 20580
Telephone: (202) 326-3745
agrier@ftc.gov
crobbins@ftc.gov
ekappler@ftc.gov

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

FEDERAL TRADE COMMISSION, and
Plaintiff,
v.
ELITE IT PARTNERS, INC., a Utah
corporation doing business as ELITE IT
HOME, and
JAMES MICHAEL MARTINOS,
individually and as an officer of ELITE IT
PARTNERS, INC.,

Case No. ___________
2:19cv125
FILED UNDER SEAL
PURSUANT TO COURT
ORDER
(DOCKET NO.__________)
COMPLAINT FOR
PERMANENT INJUNCTION
AND OTHER EQUITABLE
RELIEF

Defendants.

Plaintiff, the Federal Trade Commission (“FTC”) for its Complaint alleges:
1.

The FTC brings this action under Sections 13(b) and 19 of the Federal Trade

Commission Act (“FTC Act”), 15 U.S.C. §§ 53(b) and 57b, the Telemarketing and Consumer
Fraud and Abuse Prevention Act (“Telemarketing Act”), 15 U.S.C. §§ 6101-6108, as amended,
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and Section 5 of the Restore Online Shoppers’ Confidence Act (“ROSCA”), 15 U.S.C. §§ 84018405, to obtain temporary, preliminary, and permanent injunctive relief, rescission or
reformation of contracts, restitution, the refund of monies paid, disgorgement of ill-gotten
monies, and other equitable relief for Defendants’ acts or practices in violation of Section 5(a) of
the FTC Act, 15 U.S.C. § 45(a), the FTC’s Telemarketing Sales Rule (“TSR”), 16 C.F.R. Part
310, as amended, and Section 4 of ROSCA, 15 U.S.C. § 8403.
JURISDICTION AND VENUE
2.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331, 1337(a),

and 1345, and 15 U.S.C. §§ 45(a), 53(b), 57b, 6102(c), 6105(b), and 8404(a).
3.

Venue is proper in this district under 28 U.S.C. § 1391(b)(1-3), (c)(1-2), and (d),

and 15 U.S.C. § 53(b).
PLAINTIFFS
4.

The FTC is an independent agency of the United States Government created by

statute. 15 U.S.C. §§ 41-58. The FTC enforces Section 5(a) of the FTC Act, 15 U.S.C. § 45(a),
which prohibits unfair or deceptive acts or practices in or affecting commerce.
5.

The FTC also enforces the Telemarketing Act, 15 U.S.C. §§ 6101-6108, as

amended. Pursuant to the Telemarketing Act, the FTC promulgated and enforces the TSR, 16
C.F.R. Part 310, which prohibits deceptive and abusive telemarketing acts or practices.
6.

The FTC also enforces ROSCA, 15 U.S.C. §§ 8401-8405. ROSCA prohibits the

sale of goods or services on the Internet through negative option marketing without meeting
certain requirements to protect consumers. A negative option is an offer in which the seller
treats a consumer’s silence—their failure to reject an offer or cancel an agreement—as consent to
be charged for goods or services.
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7.

The FTC is authorized to initiate federal district court proceedings, by its own

attorneys, to enjoin violations of the FTC Act, TSR, and ROSCA, and to secure such equitable
relief as may be appropriate in each case, including rescission or reformation of contracts,
restitution, the refund of monies paid, and the disgorgement of ill-gotten monies. 15 U.S.C. §§
53(b), 56(a)(2)(A)-(B), 57b, 6102(c), 6105(b), and 8404.
DEFENDANTS
8.

Defendant Elite IT Partners, Inc. (“Elite”) is a Utah corporation with its principal

place of business at 1548 North Technology Way, Building D, Suite 1100, Orem, Utah 84097.
Elite transacts or has transacted business in this district and throughout the United States. At all
times material to this Complaint, acting alone or in concert with others, Elite has advertised,
marketed, distributed, or sold computer security or technical support services to consumers
throughout the United States.
9.

Defendant James Michael Martinos (“Martinos”) is the President of Elite. At all

times material to this Complaint, acting alone or in concert with others, he has formulated,
directed, controlled, had the authority to control, or participated in the acts and practices of Elite
set forth in this Complaint. Defendant Martinos resides in Midway, Utah, and, in connection
with the matters alleged herein, transacts or has transacted business in this district and
throughout the United States.
COMMERCE
10.

At all times material to this Complaint, Defendants have maintained a substantial

course of trade in or affecting commerce, as “commerce” is defined in Section 4 of the FTC Act,
15 U.S.C. § 44.
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DEFENDANTS’ BUSINESS ACTIVITIES
11.

Since at least 2014, Defendants have been operating a technical support scheme

that relies on both internet and telephone communication with consumers, including through
outbound calls prompted by internet searches that lead consumers to Defendants’ website. The
vast majority of consumers Elite contacts are elderly and/or unfamiliar with the workings of
computers or the internet. Defendants use intimidation and scare tactics to take advantage of
these consumers’ limited knowledge about such technology.
12.

In numerous cases, consumers who interact with Elite are seeking assistance with

password recovery for email and other accounts. Rather than provide the services requested by
consumers, Defendants’ salespeople insist on gaining access to consumers’ computers to perform
a sham “diagnostic.” Defendants’ representatives then falsely state to consumers that their
computers are infected with viruses and infections that threaten the security of consumers’
personal information and prevent consumers from accessing their email and other accounts. In
numerous cases, Defendants misrepresent that consumers have inadequate or no antivirus
protection. After making these misrepresentations, Defendants dupe many consumers into
paying large sums for an immediate cleaning of their computers and ongoing computer technical
support services.
13.

Defendants fail to disclose, or to disclose adequately, material terms, including

that consumers who sign up for ongoing technical services for a monthly rate are signed up for a
full 12-month term that automatically renews for another year if the consumer fails to timely
cancel; that to cancel services, the consumer must do so in writing at least 30 days before the end
of the 12-month term; and that consumers who cancel services within the first 12 months will be
subject to a $150 cancellation fee. Many consumers never even obtain the services that
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prompted them to contact the company initially, and discover that Defendants have deleted
important programs or damaged their computers.
Defendants’ Sales Practices
14.

In some instances, Defendants place unsolicited calls to consumers to sell their

services.
15.

In other instances, Defendants attract consumers using search engine optimization

tools such as “Google Adwords.” Google Adwords is one of various paid services that drive
consumers to particular websites based on key search terms. Among other things, Defendants’
key search terms relate to consumers’ inability to access email and other accounts because they
have misplaced or forgotten their passwords. Figure 1, below, illustrates the search process and
result, with the search terms and result highlighted.
Figure 1
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16.

When consumers click on the sponsored result link for Elite, they are directed to a

webpage for the company (www.eliteithome.com/Email_Problems) that offers a “free, No
Obligation PC Diagnostic” for “Email Problems,” illustrated in Figure 2, below.
Figure 2
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17.

Once consumers land on Defendants’ webpage, Defendants invite them to

“SPEAK TO A LIVE AGENT” by providing their name, email address, and phone number.
Consumers who submit this information by pressing the “HELP ME!” button, are then directed
to another webpage for Elite, pictured in Figure 3, below. Defendants then contact the
consumers by telephone.
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Figure 3
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Paragraphs 19 through 40 describe Defendants’ sales practices regardless of the

initial contact method.
19.

Defendants’ salespeople state or imply, either directly, indirectly, or by failing to

correct consumers’ obvious misimpressions, that they are, or are authorized to provide services
for, consumers’ internet or email providers, or other large well-known companies. In numerous
instances, Defendants’ representatives falsely state that two internet service and email providers,
AOL and Yahoo, are defunct and no longer provide customer service.
20.

Regardless of the consumer’s stated problem, Defendants’ sales representatives

are trained to tell the consumer that any problem is likely related to viruses and infections, and to
insist that Elite must gain remote access to the consumer’s computer to diagnose the problem.
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21.

To initiate a remote session and gain access to consumers’ computers,

Defendants’ sales representatives direct consumers to a remote connection webpage run by
LogMeIn. Once Defendants’ sales representatives have access, consumers are able to see the
sales representatives’ activity on their computer screen. At this point, Defendants’ sales
representatives can completely control the consumers’ computers and, for example, can move the
cursor, “draw” on the screen, enter commands, run applications, and access stored information.
Working from a script, Elite’s salespeople then walk the consumer through a purported
diagnostic process that inevitably leads to the conclusion that the consumer’s computer is
infected with viruses and infections and must be cleaned to ensure the security of the consumer’s
private information, including passwords, and allow for access to email and other accounts.
Defendants’ “Diagnostic”
22.

After gaining access to consumers’ computers, Defendants’ representatives’ first

step is to download and run a free version of a diagnostic tool available on the internet called
“SUPERAntispyware.” SUPERAntispyware purports to identify multiple “Detected Threats” as
depicted in Figure 4, below. In numerous instances, these so-called “Detected Threats” are only
“cookies.” Cookies are small text files placed on a user’s computer/browser when visiting
certain websites. Web browsers use cookies to provide routine features for consumers, such as
storing consumers’ preferences. The Windows operating system is constantly creating
temporary files as part of its normal behavior and these files do not constitute a problem, but are
merely artifacts of normal system behavior that are always present in a computer running
Microsoft Windows operating system. In addition, web-browsing cookies are almost always
benign. Cookies cannot and do not: access or read a computer’s hard drive, access a user’s
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personal information, or send emails or control functions on a user’s computer. They are not
“threats” in any sense.

Figure 4

tf)

Tout lttms Scanned: 64245
~ El31)Ud T ,,.! 00 00 21
~

~

rues Scanned; 7735
C ,\tl·JOOWS\SYSTE 32'0R~JERS

( rue Threats: 53 )

"'>'S

A J.lcmOf'( Items Scanned: 150
LJ C ,'t1• DOWS\$YSTE 'l2 E...t 2Dll
S Reglst,y Objects Setton d· 56360
E3 ,,&4)HKIJ' ~ .,t,:it ,JJicrose,,.-r tiindows\CUffenr.rtrslon\Acp P

T,1,ME EXE

00{::j 0.tKttd Thrtats
0

[ Total: 153]

Thru• loooJ dur n;i 11\1, $Cl!\ art l1ltt<I l>tl<rN

( 53 Items Found )

23.

Defendants’ salespeople, however, are instructed to tell consumers that the items

detected, even if merely cookies, are dangerous and allow information to be stolen from the
user’s computer. They insist that the items must be removed, even when the consumer is only
seeking assistance in recovering a password or accessing an account.
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24.

Another step in the “diagnostic” is for Defendants’ salespeople to open Windows

“Task Manager,” and show consumers the information displayed about CPU (Central Processing
Unit) usage and processes.
25.

The salespeople tell consumers that the graph of CPU usage, as shown in Figure

5, below, indicates the existence of a virus when the CPU usage is high. While speaking to the
sales representative, the consumer sees the CPU usage going up and down in the graph.
Defendants’ salespeople tell the consumer that a high CPU usage is a “red flag” that indicates
that the computer is working too hard.
Figure 5
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26.

The representatives’ statements are false. If a computer is managing a heavy

workload, the CPU will constantly run higher with no adverse effects on the computer. The CPU
is designed to run at maximum power for long periods of time.
27.

Defendants’ sales representatives also open the “processes” tab on Windows Task

Manager, as depicted in Figure 6, below.
Figure 6
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28.

CPU Uwge l8'1i.

Defendants’ representatives warn consumers that a large number of processes

indicates the presence of malicious software and viruses. In fact, no one can detect the presence
of malicious software and viruses merely by looking at the number of processes running. The
representatives’ statements are false.
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29.

Defendants’ representatives also point to the absence of “user” names in the

processes menu for some processes, telling consumers that this is a “red flag” or indication that
the computer is infected. In fact, the absence of a “user name” value is typical, and does not
indicate a problem on the system or the presence of a virus.
30.

Defendants’ salespeople also run the MSCONFIG.EXE application, which

displays information on the start-up menu, as depicted in Figure 7, below.
Figure 7
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Defendants’ representatives tell consumers that if an antivirus program is installed

and running properly, it should appear on the start-up menu, and that because no antivirus
program appears in the start-up menu, the consumer’s computer is exposed to viruses as there is
no properly running antivirus program on the computer. This is false. The programs displayed
on the start-up screen are those that are started when the user logs in. Antivirus software is
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started shortly after the Windows operating system begins running and would not be displayed
on this screen.
32.

Defendants’ salespeople use this portion of the diagnostic to pitch Elite’s

preferred antivirus program, “Trend Micro Pro,” which they claim is distinct from other antivirus
programs in that it runs continuously, while others allegedly scan only once a day. In fact, most
antivirus software programs run continuously, including programs pre-loaded on Windows-based
systems such as Microsoft Defender, and its earlier iteration, Microsoft Security Essentials.
33.

By exploiting consumers’ concerns about internet threats like viruses and other

infections, and misrepresenting to consumers that they have no antivirus—or inadequate
antivirus—protection, Defendants scare consumers into believing that their computers are in
imminent danger. Based on Defendants’ misrepresentations and unsubstantiated claims,
Consumers spend $99.99 or more for a one-time “cleaning” of non-existent viruses and
infections from their computers.
34.

Using the same misrepresentations and scare tactics, Defendants then upsell

consumers additional technical support service plans that typically cost $19.99 (Gold Care),
$29.99 (Platinum Care), and $39.99 (Unlimited Care) per month, respectively. These plans are
distinct from the one-time services provided by Elite because they also include what Defendants
describe as “preventative care” services at increasing levels of frequency (Gold – every 90 days;
Platinum – every 45 days; and Unlimited – unlimited technical support during business hours),
antivirus software (Trend Micro Pro), data backup, help desk services, and data recovery. After
Defendants have enrolled consumers in technical support service plans, they further upsell their
higher grade plans.
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35.

Defendants fail to disclose orally prior to obtaining consumers’ consent to

payment, the terms of enrollment in its technical support service plans, including that they
require a one-year commitment, and that the plans automatically renew—and the consumer is
charged—for a second year if he or she fails to cancel in writing at least 30 days prior to the end
of the year.
36.

Defendants also fail to disclose orally prior to obtaining consumers’ consent to

payment, that consumers who cancel within the first year will be charged a $150 early
cancellation fee. They also fail to disclose orally to consumers who upgrade their technical
support service plans that the one-year commitment restarts with the upgrade.
37.

As illustrated in the screen shot in Figure 8, below, consumers are required to

submit their payment information without Elite clearly and conspicuously disclosing on the
consumer’s computer screen all material terms of the transactions referred to in Paragraphs 35
and 36. Instead, this information is buried in terms and conditions that do not appear on the signup page.
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Figure 8
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Defendants not only fail to disclose orally and visually on the consumer’s

computer screen material terms and conditions of their technical support service plans prior to
obtaining payment, but also impose a burdensome cancellation procedure, which requires
consumers to send a written letter at least 30 days prior to the expiration of the year term.
39.

After consumers have paid Elite for a one-time cleaning or enrolled in a technical

support service plan, Defendants then typically disclose orally their terms and conditions and
send an email confirming the payment. A partial list of the terms and conditions of Defendants’
services referenced in Paragraphs 35 and 36 are in small hard-to-read print at the bottom of the
second page of the email. In numerous cases, Elite sends these emails to email addresses that
Elite knows the consumer is unable to access. Indeed, the consumers’ lack of access to their
email address is often the primary reason for the purchase.
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40.

Many consumers are unaware that they have been enrolled in a technical support

service plan, let alone such a service plan that requires a year’s commitment and that
automatically renews if the consumer does not cancel by written letter 30 days before the end of
one year. Consumers who do realize they are being charged a monthly fee, or who elect to stop
Defendants’ services because they find them unhelpful or harmful, are then shocked by
Defendants’ insistence that they pay a $150 cancellation fee. In numerous cases, Defendants
refuse to honor consumers’ cancellation requests. Defendants also threaten consumers who stop
paying with collection actions.
Defendants’ “Cleanings”
41.

After convincing consumers to purchase their services, Defendants’ telemarketers

then transfer the consumer’s remote access session to a purported technician to perform
“cleanings.” The cleanings consist of running free versions of software such as Malwarebytes
and CCleaner, removing harmless temporary internet files, and disabling start-up programs such
as Skype and iTunes helper.
42.

Defendants sometimes uninstall consumers’ antivirus and other programs without

consumers’ consent. In some instances, Defendants’ technicians cause actual damage by
deleting important files and programs, and compromise consumers’ security by leaving them
without proper antivirus protection. In addition to the substantial amount of money consumers
pay for Defendants’ services, many consumers have had to pay outside third-parties to repair
damage done to their computers or have lost the use of their computers entirely.
The Role of Individual Defendant James Martinos
43.

James Martinos is the founder, President, and Chief Executive Officer of Elite.

He is the officer of record on Elite’s filings with the Utah Secretary of State. Martinos is also the
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authorized signer for Elite’s business account with Wells Fargo Bank, N.A. He is the registrant
for numerous websites used by Elite in the course of its business, including eliteitpartners.com,
eliteithome.com, and eliteitbusiness.com. Martinos signed the contract with Elite’s payment
processor from November 2011 to August 2018, and has been a primary point of contact with
this payment processor regarding chargebacks requested by consumers. In September 2018, he
opened a merchant account for Elite with a new payment processor and was responsible for
migrating Elite’s business to the new processor. Martinos also received and responded to
consumer complaints sent to him by the Utah Division of Consumer Protection.
VIOLATIONS OF SECTION 5 OF THE FTC ACT
44.

Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), prohibits “unfair or deceptive acts

or practices in or affecting commerce.”
45.

Misrepresentations or deceptive omissions of material fact constitute deceptive

acts or practices prohibited by Section 5(a) of the FTC Act.
COUNT I
Deceptive Representations About Viruses and Infections
46.

In numerous instances, in the course of marketing, offering for sale, and selling

technical support services, Defendants represent or have represented, expressly or by
implication, through a variety of means, including through telephone calls and Internet
communications, that they have detected viruses and infections on consumers’ computers that
affect the security of consumers’ computers and prevent access to consumers’ email and other
accounts.
47.

In truth and in fact, in numerous instances in which Defendants have made the

representations set forth in Paragraph 46, Defendants have not detected viruses and infections on
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consumers’ computers that affect the security of consumers’ computers and prevent access to
consumers’ email and other accounts.
48.

Therefore, Defendants’ representations as set forth in Paragraph 46 are false,

misleading, or were not substantiated at the time they were made, and thus, they constitute
deceptive acts or practices in violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).
COUNT II
Deceptive Misrepresentations About Affiliations
49.

In numerous instances, in connection with the marketing, offering for sale, or

selling of technical support services, Defendants represent or have represented, directly or
indirectly, expressly or by implication, through a variety of means, including telephone calls and
internet communications, that they are part of, affiliated with, or authorized to provide services
for well-known U.S. technology companies.
50.

In truth and in fact, Defendants are not part of, affiliated with, or authorized to

provide services for well-known U.S. technology companies.
51.

Therefore, Defendants’ representations as set forth in Paragraph 49 of this

Complaint are false or misleading and constitute deceptive acts or practices in violation of
Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).
VIOLATIONS OF THE TELEMARKETING SALES RULE
52.

Congress directed the FTC to prescribe rules prohibiting abusive and deceptive

telemarketing acts or practices pursuant to the Telemarketing Act, 15 U.S.C. §§ 6101-6108, in
1994. The FTC adopted the original Telemarketing Sales Rule in 1995, extensively amended it
in 2003, and amended certain provisions thereafter.
53.

Defendants are “seller[s]” and/or “telemarketer[s]” engaged in “telemarketing,

and Defendants have initiated, or caused telemarketers to initiate, “outbound telephone call[s]” to
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consumers to induce the purchase of goods or services, as those terms are defined in the TSR, 16
C.F.R. § 310.2(v), (aa), (cc), and (dd).
54.

Under the TSR, an “outbound telephone call” means “a telephone call initiated by

a telemarketer to induce the purchase of goods or services or to solicit a charitable contribution.”
16 C.F.R. § 310.2(x).
55.

The TSR prohibits telemarketers from “[m]aking . . . false or misleading

statement[s] to induce any person to pay for goods or services or to induce a charitable
contribution.” 16 C.F.R. § 310.3(a)(4).
56.

The TSR’s prohibition against making false or misleading statements applies to

all statements regarding upsells, whether the statements were made during an outbound call
initiated by the telemarketer or an inbound call initiated by a consumer. 16 C.F.R. § 310.6(b)(4)
and 310.6(b)(5)(iii).
57.

Defendants’ offers include offers of technical support services with negative

options features. Section 310.2(w) of the TSR defines a “negative option feature” as “an offer or
agreement to sell or provide any goods or services, a provision under which the customer’s
silence or failure to take an affirmative action to reject goods or services or to cancel the
agreement is interpreted by the seller as acceptance of the offer.”
58.

Section 310.3(a)(1) of the TSR prohibits any seller or telemarketer from failing to

disclose clearly and conspicuously and prior to a consumer consenting to pay for goods or
services offered, the following material information:
a. The total costs to purchase, receive, or use, and the quantity of goods or services
that are the subject of the sales offer, 16 C.F.R. § 310.3(a)(1)(i);
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b. All material restrictions, limitations, or conditions to purchase, receive, or use the
goods or services that are the subject of the sales offer, 16 C.F.R. §
310.3(a)(1)(ii);
c. If the seller has a policy of not making refunds, cancellations, exchanges, or
repurchases, a statement informing the customer that this is the seller’s policy; or,
if the seller or telemarketer makes a representation about a refund, cancellation,
exchange, or repurchase policy, a statement of all material terms and conditions of
such policy, 16 C.F.R. § 310.3(a)(1)(iii); and
d. If the offer includes a negative option feature, all material terms of the negative
option feature, including but not limited to the fact that the customer’s account
will be charged unless the customer takes an affirmative action to avoid the
charge(s), the date(s) the charge(s) will be submitted for payment, and the specific
steps the customer must take to avoid the charge(s). 16 C.F.R. § 310.3(a)(1)(vii).
59.

Section 310.3(a)(4) of the TSR prohibits any seller or telemarketer from making a

false or misleading statement to induce any person to pay for goods or services.
60.

Pursuant to Section 3(c) of the Telemarketing Act, 15 U.S.C. § 6102(c) and

Section 18(d)(3) of the FTC Act, 15 U.S.C. § 57a(d)(3), a violation of the TSR constitutes an
unfair or deceptive act or practice in or affecting commerce, in violation of Section 5(a) of the
FTC Act, 15 U.S.C. § 45(a).
COUNT III
Deceptive Telemarketing Calls in Violation of the TSR
61.

In numerous instances, in the course of telemarketing their goods and services,

Defendants have made false or misleading statements, directly or by implication, to induce
consumers to pay for goods or services, including, but not limited to, misrepresentations that
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a. they have detected viruses and infections on consumers’ computers that affect the
security of consumers’ computers and prevent access to consumers’ email and
other accounts; and
b. they are part of, affiliated with, or authorized to provide services for well-known
U.S. technology companies.
62.

Defendants’ acts or practices, as described in Paragraph 61 above, are deceptive

telemarketing acts or practices that violate the TSR, 16 C.F.R. §§ 310.3(a)(4), 310.6(b)(4).
COUNT IV
Failure to Clearly and Conspicuously Disclose Material Terms
63.

In numerous instances, in the course of telemarketing their goods and services,

Defendants have failed to disclose clearly and conspicuously and prior to a consumer consenting
to pay for goods or services offered:
a. The total costs to purchase, receive, or use the goods or services that are the
subject of the sales offer;
b. All material restrictions, limitations, or conditions to purchase, receive, or use the
goods or services that are the subject of the sales offer;
c. That the seller does not provide any refunds;
d. All material terms and conditions of a negative option feature, including that:
i. the consumer’s account will be subject to a fixed continuing monthly
charge unless the consumer takes affirmative steps to avoid the charge;
ii. the date the charge will be submitted for payment;
iii. a consumer who agrees to ongoing technical support service plans for a
monthly fee is enrolled for 12 months, and automatically renewed for each
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subsequent year unless he or she cancels by written letter at least 30 days
prior the end of the 12 month term; and
iv. if the consumer cancels the service within the first 12 month term, he or
she will have to pay a $150 cancellation fee.
64.

Defendants’ failure to disclose, or to disclose clearly and conspicuously, the

information set forth in Paragraph 63 constitutes a deceptive telemarketing act or practice in
violation of Section 310.3(a)(1).
VIOLATIONS OF RESTORE ONLINE SHOPPERS’ CONFIDENCE ACT
65.

In 2010, Congress passed the Restore Online Shoppers’ Confidence Act, 15

U.S.C. §§ 8401 et seq., which became effective on December 29, 2010. Congress passed
ROSCA because “[c]onsumer confidence is essential to the growth of online commerce. To
continue its development as a marketplace, the Internet must provide consumers with clear,
accurate information and give sellers an opportunity to fairly compete with one another for
consumers’ business.” Section 2 of ROSCA, 15 U.S.C. § 8401.
66.

Section 4 of ROSCA, 15 U.S.C. § 8403, generally prohibits charging consumers

for goods or services sold in transactions effected on the Internet through a negative option
feature, as that term is defined in the Commission’s Telemarketing Sales Rule (“TSR”), 16
C.F.R. § 310.2(w), unless the seller (1) provides text that clearly and conspicuously discloses all
material terms of the transaction before obtaining the consumer’s billing information, (2) obtains
the consumer’s express informed consent before making the charge, and (3) provides a simple
mechanism to stop recurring charges. 15 U.S.C. § 8403.
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67.

As described in Paragraphs 34 to 40 above, Defendants have advertised and sold

technical support service plans through a negative option feature defined by the TSR. 16 C.F.R.
§ 310.2(w).
68.

Pursuant to Section 5 of ROSCA, 15 U.S.C. § 8404, a violation of ROSCA is a

violation of a rule promulgated under Section 18 of the FTC Act, 15 U.S.C. § 57a.
COUNT V
Illegal Negative Option Marketing
69.

In numerous instances, in connection with charging consumers for technical

support service plans sold in transactions effected on the Internet through a negative option
feature, Defendants have failed to:
a. Provide text that clearly and conspicuously discloses all material terms of the
transactions before obtaining consumers’ billing information, including: (i) the
total cost of the transactions; (ii) that Defendants automatically enroll consumers
in a negative option plan for one year at a monthly fee; (iii) that consumers must
affirmatively cancel the plan by written letter at least 30 days before the end of
the 12-month term to avoid automatic renewal and future charges; and (iv) that
consumers who cancel within the first 12-month term will be subject to a $150
cancellation fee;
b. Obtain consumers’ express informed consent before charging the consumers’
credit cards, debit cards, bank accounts, or other financial accounts for products
or services through such transactions; and
c. Provide a simple mechanism for a consumer to stop recurring charges from being
placed on the consumer’s credit card, debit card, bank account, or other financial
account.
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70.

Defendants’ acts or practices, as described in Paragraph 69, above, violate Section

4 of ROSCA, 15 U.S.C. § 8403.
CONSUMER INJURY
71.

Consumers have suffered and will continue to suffer substantial injury as a result

of Defendants’ violations of the FTC Act, the TSR, and ROSCA. In addition, Defendants have
been unjustly enriched as a result of their unlawful acts or practices. Absent injunctive relief by
this Court, Defendants are likely to continue to injure consumers, reap unjust enrichment, and
harm the public interest.
THIS COURT’S POWER TO GRANT RELIEF
72.

Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), empowers this Court to grant

injunctive and such other relief as the Court may deem appropriate to halt and redress violations
of any provision of law enforced by the FTC. The Court, in the exercise of its equitable
jurisdiction, may award ancillary relief, including rescission or reformation of contracts,
restitution, the refund of monies paid, and the disgorgement of ill-gotten monies, to prevent and
remedy any violation of any provision of law enforced by the FTC.
73.

Section 19 of the FTC Act, 15 U.S.C. § 57b, and Section 6(b) of the

Telemarketing Act, 15 U.S.C. § 6105(b), authorize this Court to grant such relief as the Court
finds necessary to redress injury to consumers resulting from Defendants’ violations of the TSR,
including the rescission or reformation of contracts, and the refund of money.
PRAYER FOR RELIEF
Wherefore, Plaintiff FTC, pursuant to Sections 13(b) and 19 of the FTC Act, 15 U.S.C.
§§ 53(b) and 57b, the TSR, and the Court’s own equitable powers, request that the Court:
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A.

Award Plaintiff such preliminary injunctive and ancillary relief as may be

necessary to avert the likelihood of consumer injury during the pendency of this action and to
preserve the possibility of effective final relief, including but not limited to temporary and
preliminary injunctions, and an order providing for immediate access, the turnover of business
records, an asset freeze, the appointment of a receiver, and the disruption of domain and
telephone services;
B.

Enter a permanent injunction to prevent future violations of the FTC Act, the

TSR, and ROSCA by Defendants;
C.

Award such relief as the Court finds necessary to redress injury to consumers

resulting from Defendants' violations of the FTC Act, the TSR, and ROSCA, including but not
limited to, rescission or reformation of contracts, restitution, the refund of monies paid, and the
disgorgement of ill-gotten monies; and
D.

Award Plaintiff FTC the costs of bringing this action, as well as such other and

additional relief as the Court may determine to be just and proper.

Respectfully submitted,
ALDEN F. ABBOTT
General Counsel
Dated:

/ebruary

25120/Cj

~~

Amanda Grier
Colleen B. Robbins
Elsie B. Kappler
Federal Trade Commission
600 Pennsylvania Ave. NW
Washington, DC 20580
(202) 326-3845; agrier@ftc.gov
(202) 326-2548; crobbins@ftc.gov
(202) 326-2466; ekappler@ftc.gov
Attorneys for Plaintiff
FEDERAL TRADE COMMISSION
Page 25 of25

~tALt.U

Case 2:19-cv-00125-RJS Document 1-1 Filed 02/25/19 Page 1 of 2

CIVIL COVER SHEET

JS44 (Rev.02/!9)

"· ,}--U
f ..1E IJ

:'
I

~ ! , -,,

.!

f

-,

"''l "'T·•

The JS 44 civil cover sheet and the infonnalion contained herein neither replace nor supplement the filing and service of pleadin&s nr ot~-~r pape;~ ~;)reqM~b~•bj la( (llJ[Jt
provided by local mies of court. This fonn, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE JNS11WC110NS ON NEXT PAGE OF THIS FORM)

I~

DEFENDANTS
Elite IT Partners, Inc. and James Mi'l1}@~1J¥~i;t!qo~. ,. , ...

I. (a) PLAINTIFFS
Federal Trade Commission

,,.,l, 1 ur \) fAII

~i..,

_____
County of Residence of First Listed Det'qrlfl!Il..:._ _U_t_a_h_C_o_u_n_ty

(b) County of Residence of First Listed Plaintiff
(EXCEPT IN U.S. PLAINTIFF CA.SES)

NOTE:

(C) Attorneys (Firm Name, Address, and Telephone Number)
FTC • Amanda Grier, Colleen Robbins, Elsie Kappler - 600 Pennsylvania

[N LAND co~:'~!:r~!~::s~B£1:fetr~k~k)Tu~~vc-~THll TRACT OF LAND INVOLVED,

Attorneys (.([Known)

Ave., N.W., CC~8528, Washington DC 20580 - 202-326-3745/2548/2466
JI, BASIS OF JURISDICTION (Placea11 "X"lnOneBox011ly)

Ill. CITIZENSHIP OF PRINCIPAL PARTIES (Place an "X" in One Box/or Plaintiff
(For Diversity Cases Only)

i1f. I U.S. Government

O 3 Federal Question
(US. Govenunent Not a Party)

Plaintiff

0 4 Diversity
(Indicate Citizenship ofParties in Item Ill)

0 2 U.S. Government
Defendant

DEF

Citizen of This State

O I

O

Citizen of Another State

0 2

0

Citizen or Subject of•
Forei nCoun

0 3

CJ 3

IV. NATURE OF SUIT (Place an "X"tnOnelloxOnlyJ
TOR'i'S .

. CONTI{A.lJT . "

I

0
0
0
CJ
0

CJ

a
0
0
0
Cl
CJ

II OInsurance
120 Marine
130 Miller Act
140Negoliablo lnstrument .
150 Recovery of Overpayment
& Enforcement of Judgment
151 Medicare Act
152 Recovery of Defaulted
Student Loans
(Excludes Veterans)
I 53 Recovery of Overpayment
of Veteran's Benefits
160 Stockholders' Suits
190 Other Contract
195 Contract Product Liability
196 Franchise

PROPillfl'Y
0 210 Land Condemnation
220 Foreclosure
 230 Rent L-Oase & Ejectment
0 240 Torts to Land
 245 Tort Product Liability
 290 All Other Real Property
IH'AJ



'-

',

__• "

•·• >Htc1<:lTUi< •;11•F.NAL'l"v

PERSONAL INJURY
31 oAirplane
315 Airplane Product
Liability
320 Assault, Libel &
Slander
330 Federal Employers'
Liability
340Marine
345 Marine Product
Liabillly
350MotorVehicle
355 Motor Vehicle
Product Liability
360 Other Pe1ional
lrtjury
362 Personal Injury Medical Mrunrnctice

PERSONAL INJURY
0 365 Personal Injury •
Product Liability
0 367 Health Care/
Pharmaceutical
Personal Injury
Product Liability
0 368 Asbestos Pernonal
Injury Product
Liability
PERSONAL PROPERTY
a 370 Other Fraud
Cl 371 Truth in Lending
0 380 Other Personal
Property Damage
0 385 Property Damage
Product Liability

c1vu, RlOB'.rs, '
0 440 Other Civil Rights
0 441 Voting
 442 Employment
0 443 Housing/
Accommodations
0 445 Amer. w/Dlsnbilities •
Employment
CJ 446 Amer. w/Disabilities Other
0 448 Education

PRlSONE1t,'1'1nTnONS
Habeas Corpus:
0 463 Alien Detainee
0 510 Motions to V,µ,ate
Sentence
0 530 Ge11eral
0 535 Death Penalty
Other:
0 540 Mandamus & Other
0 550 Civil Rights
0 555 Prison Condition
0 560 Civil Detainee.
Conditions of
Confil)ement

O
Cl
0


O
0

CJ



0
0

I

·-_

and One lloxfor Defendant)

PTF

0 625 Drug Related Seizure
of Property 21 USC 881
0 690 Other

PTF

2

O 4

0 4

Incorporated and Principal Place
of Business In Another State

OS

05

Foreign Nation

0 6

0 6

Click here for: Nature of Suit Code Descrintions.

·-·.

•B•A~~uUPT

:v.- - .,

0 422 Appeal 28 USC 158
a 423 Withdrawal
28USC 157

..
0 820 Copyrights
a 830Patent
0 835 Patent - Abbreviated
New Drug Application
a 840 Trademark
•mm

,..

0 710 Fair Labor Standards

a

Act

720 Labor/Management
Relations
O 740 Railway Labor Act
Cl 751 Family and Medical
Leave Act
Cl 790 Other Labor Litigation
a 791 Employee Retirement
Income Security Act



DEF

Incorporated or Principal.Place
ofBusiness In This State

11·  '11.

·'RE••11u1:·•'.v

CJ 861 mA (1395ft)
CJ 862 Black Lung (923)
0 863 DIWC/DIWW (405(g))

a

864 ssrn Title XVI
0 865 RSI (405(g))
,ro:nll;RAt;,'tA X

SUITS

0 870 Taxes (U.S. Plaintiff
or Defendant)
0 871 IRS-Third Party
26USC7609

.IMMXGUATlON
462 Naturalization Application

0 465 Other Immigration
Actions

a

•

.

)' l'H "''

STAT{r1·.:s

0 37S False Claims Act
0 376 Qui Tam (31 USC
3729(a))
0 400 State Reapportionment
 410 Antitrust
0 430 Banks and Banking
CJ 450 Commerce
CJ 460 Deportation
d 470 RJ!cketeer Influenced and
CoJTUpt Organizations
0 480 Consumer Credit
a 485 Telephone Consumer
Protection Act
0 490 Cable/Sat TV
0 850 Securities/Commodities/
Exchange
Cl!: 890 Other Statutory Actions
0 891 Agricultural Acts
0 893 Environmental Matters
895 Freedom of Infonnation
Act
 896 Arbitration
899 Administmtive Procedure
Act/Review or Appeal of
Agency Decision
CJ 950 Constitutionality of
State Stntutes





V, ORIGIN (Place a11 "X" /11 One Box 011/y)

la I

Original ·
Proceeding

C:,

2 Removed from
Stato Court

c:, 3 Remanded from

Appellate Court

c:J 4 Reinstated or
Reopened

c:J S Transferred from
Another District
(s oc

c:J 6 Multidistrict
Litigation·
Transfer

C:, 8

Multidistrict
Litigation•
Direct File

Cite the U.S. Civil Statute under which you are filing_(Z!Q II t clteJ11,-fsd/ctlo11al s1a111tes 1mlm d/1•ers/ry):
15 U.S.C.
§ 45, 16 C.F.R.
Part 310, 15 U.l:l.C.
8401
et _
seq.
VI, CAUS.E OF ACTION ""B,_n,..·c.,...f
d-e-sc_ri,..pt""io_n_o..,f-ca-u-se-:
__________
.........__
__
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

FTC alleges that Defendants engaged In deceptive telemarketing and onllne sales of technical support services.
CJ CHECK IF TH1S JS A CLASS ACTION
DEMAND $
CHECK YES only ff demanded In complaint:
VII, REQUESTED IN
UNDER RULE 23, F.R.Cv.P,
JURY DEMAND:
Cl Yes ~No
COMPLAINT:
VIII. RELATED CASE(S)
(See lnswuct/011s):
IFANY
DOCKET NUMBER

RECEIPT/I

AMOUNT

APPLYINOll'P

Case: 2: 19-cv-00 125
Assigned To: Shelby, Robert J.
Assign. Date: 02/25/2019
Description: Sealed v. Sealed

I

Case 2:19-cv-00125-RJS Document 1-1 Filed 02/25/19 Page 2 of 2
JS 44 Reverse (Rev. 02/19)

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet
The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed. The attorney filing a case should complete the form as follows:
I.(a)
(b)

(c)

Plaintiffs-Defendants. Enter names (last, first, middle h1itial) ofplamtiff and defendant. If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and
then the official, giving both name and title.
County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: ln land
condemnation cases, the county ofresidence of the "defendant" is the location of the tract ofland involved.)
Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

II.

Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadmgs. Place an "X"
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.
United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box.
Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes
precedence, and box I or 2 should be marked.
Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 .is checked, the
citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity
cases.)

III.

Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section fol' each principal party.

IV.

Nature of Sult. Place an "X" in tl1e appropriate box. Ifthere are multiple nature of suit codes associated with the case, pick the nature of suit code
that is most applicable. Click here for: Nature of Suit Code Descriptions.

V.

Origin. Place an "X" in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district eoUt"is.
Removed fiJlm State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (S) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
Multidistrict Litigation - Transfer. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C.
Section 1407.
Multidistrict Litigation - Direct File. (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket. PLEASE
NOTE THAT THERE IS NOT AN ORIGIN CODE 7. Origin Code 7 was used for historical records and is no longer relevant due to changes in
statue.

VI.

Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. lDo not cite jurisdictional
statutes unless diversity, Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service

VII,

Requested in Complaint. Class Action. Place an "X" ht this box if you are filh1g a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

Vlll. Related Cases. This section of the JS 44 is used to reference related pending cases, if any. If there are related pending cases, insert the docket
numbers and the corresponding judge names for such cases.
Date and Attomey Signature. Date and sign the civil cover sheet.

