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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

HEALTH RESEARCH LABORATORIES, LLC,
a limited liability company,

WHOLE BODY SUPPLEMENTS, LLC,
a limited liability company, and DOCKET NO. 9397

KRAMER DUHON,
individually and as an officer of
HEALTH RESEARCH LABORATORIES, LLC
and WHOLE BODY SUPPLEMENTS, LLC.

COMPLAINT COUNSEL’S OPPOSITION TO RENEWED MOTION TO QUASH
Respondents have made their prior counsel, Olshan Frome Wolosky LLP (“Olshan”),

central to this matter by blaming consultants engaged at Olshan’s suggestion for Respondents’
admittedly unlawful advertising. Consequently, what those consultants told Respondents before
they chose to run their deceptive advertising is crucial to determining the appropriate scope of
relief. Yet Respondents refuse to produce their consultants’ work, and their consultants
dubiously claim they no longer possess it. As a result, Complaint Counsel had no choice but to
seek this important nonprivileged material from Olshan directly.

Respondents claim attorney-client privilege, but their blanket assertion that everything
Olshan may possess is allegedly “confidential” does not meet their burden. To prove consulting
materials are privileged, Respondents must establish that the consultants worked exclusively to
help Olshan provide legal advice, or that they are the “functional equivalent” of Respondents’
own employees. Here, neither is true. Accordingly, because Olshan possesses relevant,

nonprivileged documents not available elsewhere, Respondents’ motion must be denied.*

! Complaint Counsel’s March 30 motion to reschedule the evidentiary hearing to permit
more time for discovery is pending before the Commission.
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BACKGROUND

A Whether Respondents Acted Deliberately

Importantly, Respondents have asserted to Complaint Counsel that both Olshan and
certain consultants Olshan directed them to engage approved the advertisements at issue.? CCX-
A f12. Of course, whether Respondents acted deliberately is relevant to the scope of relief. See,
e.g., Telebrands Corp. v. FTC, 457 F.3d 354, 358 (4th Cir. 1996). Following the legitimate
advice of qualified professionals counsels against broad relief whereas ignoring or failing to
obtain such advice suggests deliberateness. As such, nonprivileged communications with
consultants that Olshan possesses are critical to the scope of relief.

B. Natropathic Consultant Inna Yegorova

Communications with Olshan’s “go-to” substantiation consultant, Inna Yegorova, are
particularly important. Significantly, Yegorova’s work commenced years before the FTC began
investigating the supplements at issue on December 18, 2018*—Respondents engaged Olshan on
January 7, 2015. CCX-B 2. Olshan suggested that Respondents hire Yegorova on January 19,
2015, and Respondents engaged her directly as a consultant. See CCX-A 4.

I Vhich s alternative medicine

“that employs an array of pseudoscientific practices branded as ‘natural,” ‘non-invasive,’ or

2 In fact, Respondents have refused to pay Olshan’s last invoice and demanded that
Olshan put its liability carrier on notice. CCX-A 3.

% Notwithstanding the ALJ’s order compelling production, Respondents have stated that
they may not comply fully, or at all. CCX-A 113; see also Mtn. to Reconsider (Apr. 13, 2021) at
3 (“advis[ing] the ALJ that the Respondents do not intend to produce documents”) (emphasis
added). However, assuming Respondents eventually produce the communications within their
custody, Olshan possesses documents from their file that Respondents do not. CCX-A {11.

4 On January 7, 2015, the FTC sent a CID to Respondents, CCX-B 12, which did not
cover diabetic neuropathy claims. It encompassed cardiovascular health claims, although the
FTC narrowed it to exclude them later that month. CCX-C, Att. 1. The FTC first expressed
“concerns” about the claims at issue on December 19, 2018, during a separate investigation by a
different division. CCX-C, Att. 2.
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promoting ‘self-healing.”””®

I ' fact, Respondents previously planned to call Yegorova to

testify about the supplements’ “[d]evelopment, review, revision, and/or approval of advertising
and marketing,” as well as “substantiation related to claims” in that advertising. Witness List
(Jan. 29, 2021) at 4-5.

Notably, Yegorova performed similar functions for other marketers that engaged Olshan
attorneys Sheldon and Andrew Lustigman. For instance, the Commission secured an industry
ban against Glenn Braswell, a promoter who marketed pills that supposedly treated emphysema
and Alzheimer’s disease, among other things.® Sheldon Lustigman represented Braswell,” and
testimony from one of Braswell’s marketers revealed that Yegorova served as his scientific
“director” who sometimes reviewed ads. CCX-C, Att. 5 188:15-19; 204:8-205:6.

Likewise, the FTC sued Olshan client Nordic Clinical in 2017 for claiming through direct
mail that their supplements could relieve pain “26 times longer” than competitors, and accelerate

recovery in physical therapy by “368%.”® Yegorova testified that she {g N

5 Natropathy, Wikipedia (accessed Mar. 1, 2021); see also CCX-C 14 Att. 4, Kimball
Atwood, M.D., Natropathy: A Critical Appraisal, www.medscape.com (Mar. 1, 2021).

 FTC v. Braswell, No. 3-cv-3700 (C.D. Cal. May 27, 2003) (ECF No. 1).

" FTC v. Braswell, No. 3-cv-3700 (ECF No. 759) at 29. Sheldon Lustigman then worked
for his own firm.

8 FTC v. Mile High, No. 20-cv-21622 (S.D. Fla. Apr. 17, 2020) (ECF No. 1).


www.medscape.com
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As Complaint Counsel’s prior discovery motions made plain, Respondents generally
refused to produce documents, including Yegorova’s materials. That refusal continues and, in
any event, Respondents likely do not possess all relevant communications with Yegorova. See
supra at 2 n.2. Complaint Counsel also subpoenaed Yegorova directly. However, consistent
with her questionable document destruction practices, Yegorova denies possessing responsive
material. CCX-C, Att. 7.

C. Marketing Consultant Kent Komae

While working with Olshan, Respondents engaged other consultants including Kent

Komae, who |
I  CCX-A16. Notably, the FTC sued A.S. Research for

claiming through direct mail that their supplements could, among other things, reduce pain
“83%” in a month and provide a “30% increase in flexibility in just 7 days”—improvements

substantial enough that mobility-limited patients could give up their walkers.® | S

Unsurprisingly, the A.S. Research ads are strikingly similar to Respondents’ ads (and, in fact,
both sets are strikingly similar to the Nordic Clinical ads referenced above). CCX-D {2 Att. 1
(visually illustrating similarities).

Respondents have not produced Komae’s materials. When Complaint Counsel

subpoenaed Komae, he responded: “I did not work on the projects mentioned in the Subpoena . .

9 FTC v. A.S. Research, No. 19-cv-3423 (D. Colo. Dec. 5, 2019) (ECF No. 1) at 10. In
both Mile High and A.S., the Commission secured a monetary judgments and detailed conduct
relief through consent orders.
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. | have no documents[.]” CCX-C, Att. 9 (Komae’s emphasis). |GG
e
I C onsequently, as with Yegorova, it is likely Olshan has

relevant, nonprivileged communications from Komae.?

D. Respondents’ Position

Respondents’ position concerning the Olshan subpoena has varied. First, before moving
to quash initially,'! Respondents explained that they cannot access their file at Olshan, CCX-A
111, although Olshan cannot withhold them ““absent a substantial showing of good cause[.]”
Sage Realty Corp. v. Proskauer Rose, 294 A.D.2d 190, 191 (N.Y. App. 2002). According to
Respondents, Olshan will not produce the files until Respondents pay Olshan’s bill, but
Respondents refuse given Olshan’s alleged malpractice. CCX-A 111.

Second, also before moving to quash initially, Respondents asserted that seeking
information from former counsel is improper, CCX-A {12, which makes little sense because
Respondents have refused to comply with discovery generally and, in any event, they deny
possessing everything Olshan does. Furthermore, Complaint Counsel’s attempts to obtain the

material from the consultants directly have failed because they deny possessing any documents,

although (as also discussed above), G
—

Third, Respondents’ motion cites privilege, but it contains no argument or detailed
evidentiary support. In fact, its only support is a declaration from Respondents’ CEO who states
that the subpoenaed materials are “confidential,” CCX-B 2—he does not assert, let alone

establish, any privilege.

19 There are other consultants as well. For example, Respondents proposed to call Dr.
Richard Cohen to testify about substantiation. Witness List at 6. Dr. Cohen
I <t Respondents have produced only limited material
reflecting this review, CCX-A {9, and Dr. Cohen denied possessing any, id. §10.

1 Respondents filed an earlier motion that the ALJ denied without prejudice.


https://Komae.10
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Notably, Respondents’ motion does not contend that the subpoena seeks irrelevant
information. Nor could Respondents honestly so contend, because their communications with
consultants are plainly relevant to whether they acted deliberately.

Legal Standard

As the party asserting a privilege, Respondents must “provide sufficient underlying facts
to establish the privilege claim.” Hoechst Marion, 124 F.T.C. 649, 659 (1997) (quotation
omitted).

Argument
l. Blanket “Confidentiality” Assertions Are Inadequate.

Respondents’ motion simply asserts that all subpoenaed documents are necessarily
privileged because Olshan represented Respondents. However, this “blanket assertion of
attorney-client . . . privilege[] is insufficient to satisfy [Respondent’s] burden.” Hoechst Marion,
124 F.T.C. 649, 659 (1997) (quotation omitted); see also Union Oil Co., No. 9305, 2003 WL
21642422, *4 (June 30, 2003) (“Turner’s bald assertion, with no detail or explanation . . . is not
sufficient to sustain its burden.”). In fact, Respondents’ two-paragraph declaration asserts only
that the materials are “confidential,” CCX-B 1 2, however “the fact a document may be
‘confidential’ alone does not insulate it from discovery.” Brown-Thomas v. Hynie, 2020 WL
6737757, *8 (D.S.C. Nov. 17, 2020); see also U.S. Bank Nat’l Ass’n v. PHL Variable Ins. Co.,
2016 WL 1258466, *2 (D. Minn. Mar. 30, 2016) (“[A] document is not automatically privileged
merely because it involves an attorney and a client or because it is labeled privileged or
confidential.”). Because blanket “confidentiality” assertions cannot satisfy Respondents’ burden,
their motion must be denied.

1. Respondents Have Not Established That Consultant Materials Are Privileged.

Communications with consultants are privileged in only two situations: (1) when the

consultant’s role “is limited to helping a lawyer give effective [legal] advice,” Export-Import

Bank v. Asia Pulp & Paper, 232 F.R.D. 103, 113 (S.D.N.Y. 2005) (citing U.S. v. Kovel, 296 F.2d
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918, 922 (2d Cir. 1961)); and (2) the consultant is “so thoroughly integrated” into the company
that she qualifies as the “functional equivalent” of an employee, see Export-Import, 232 F.R.D.

at 113. Neither circumstance applies here.

A Respondents Have Not Proven Their Consultants Limited Their Work To
Helping Olshan.

As discussed above, Respondents make clear—in communications to the FTC through
Olshan—that their consultants’ functions included, among other things, | N
I, Tus, they were
“not employed by [Olshan] attorneys specifically to assist them in rendering legal advice,” and
they had functions other than placing “information gained from [Respondents] into usable form
for their attorneys to render legal advice[.]” USPS v. Phelps Dodge Ref. Corp., 852 F. Supp.
156, 161 (E.D.N.Y. 1994); see also FTC v. TRW, Inc., 628 F.2d 207, 209-12 (D.C. Cir. 1980)
(explaining communications with consultant hired to study “[a] company’s complex
computerized credit reporting system” would have been privileged if consultant was hired to put
company’s computerized credit reporting system into a more understandable form for lawyers);
In re G-I Holdings, 218 F.R.D. 428, 434 (D.N.J. 2003) (privilege only where the consultant
functions as a “translator” between the attorney and client); U.S. v. Chevron Texaco Corp., 241
F. Supp.2d 1065, 1072 (N.D. Cal. 2002) (for privilege to apply, consultant must “interpret[] the
client’s otherwise privileged communications or data to enable the attorney to understand”
them). Because the consultants here had roles beyond helping Olshan give advice, their
communications are not privileged unless Respondents have proven they are de facto

employees—which, as discussed below, they were not.

B. Respondents Have Not Proven That the Consultants Are the “Functional
Equivalent” of Employees.

To determine whether a consultant is a de facto employee, courts consider various factors
including their responsibilities, what information they possess, and “whether there was a

continuous and close working relationship” with the company “on matters critical to the
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company’s position in litigation.” Export-Import, 232 F.R.D. at 113 (citation omitted).
Critically, Respondents’ have the burden to show the consultants’ integration into their corporate
structure, see id., which requires “a detailed factual showing,” A.H. v. Evenflo Co., 2012 WL
1957302, *4 (D. Colo. May 31, 2012); see also Energy Capital Corp. v. United States, 45 Fed.
Cl. 481, 492 (2000) (“TA] detailed factual showing is necessary to establish the relationship
between a third party that is sought to be included within the . . . attorney-client privilege[.]”).

Importantly, Respondents have made no such showing, nor could they. At least with
respect to the supplements at issue, the consultants could not have worked entirely “on matters
critical to [Respondents’] position in litigation,” Export-Import, 232 F.R.D. at 113, because, as
discussed above, their work started before the FTC began investigating the supplements at issue
in the Complaint and, in fact, before the FTC filed any action against Respondents.? Indeed, if
they were working in anticipation of litigation, they violated their document retention obligations
by failing to preserve material. See, e.g., Osf Healthcare Sys., No. 9349, 2012 WL 1561035, *2
(Mar. 27, 2012) (“[T]he duty to preserve evidence arises when a party knows or should know
that certain evidence is relevant to pending or future litigation.”).

Additionally, at least some consultants spent considerable time working for other
parties—at minimum, as explained above, Yegorova and Komae worked for other FTC
defendants at approximately the same time. See Export-Import, 232 F.R.D. at 113 (consultant
working 80-85% for principal insufficient). There is also no evidence that these consultants
“ever appeared on behalf of” Respondents, “corresponded with third parties as a representative
of [Respondents],” have “been viewed by others” as Respondents’ employees, or “maintained an
office” with Respondents. Steinfeld v. IMS Health, 2011 WL 6179505, *3-*4 (S.D.N.Y. Dec. 9,
2011) (citing these factors).

12 See FTC v. Health Research Laboratories, No. 17-cv-467 (D. Me. Nov. 30, 2017)
(concerning other products and claims than those at issue here).


https://Respondents.12
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Finally, there is no evidence that the consultants had any decision-making authority. See,
e.g., Narayanan v. Sutherland Glob. Holdings Inc., 285 F. Supp. 3d 604, 617 (W.D.N.Y. 2018)
(consultant not functional equivalent of employee where company, not consultant, retained
authority to make decisions about the subject the consultant was hired to address). In short,
Respondents have not proven their consultants are de facto employees, nor could they. See, e.g.,
In re Currency Conversion Fee, No. MDL-1409, 2003 WL 22389169, *2 (S.D.N.Y. Oct. 21,

2003) (consultant providing “standard trade service” not functional equivalent of employee).
Conclusion

For these reasons, Respondents’ motion must be denied.

Respectfully submitted,

s/ Jonathan Cohen

Elizabeth J. Averill

Jonathan Cohen

Federal Trade Commission

600 Pennsylvania Ave, NW, CC-9528
Washington, DC 20580

(202) 326-2993 (Awverill); -2551 (Cohen)
Eaverill@ftc.gov; Jcohen2@ftc.gov
(202) 326-3197 (facsimile)

Complaint Counsel


mailto:Jcohen2@ftc.gov
mailto:Eaverill@ftc.gov
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STATEMENT CONCERNING CONFIDENTIALITY

The content of the foregoing submission and certain exhibits contain information
designated confidential or otherwise subject to confidential treatment pursuant to the standing
Protective Order. Accordingly:

= Complaint Counsel has attached a copy of the Protective Order;

= Complaint Counsel will immediately provide notice to two third-party submitters of
confidential material (this Statement serves as notice to Respondents);

= Complaint Counsel has attached a copy of each page of this filing on which confidential
material appears; and

= |f the Commission intends to disclose any confidential material in a final decision, it
should contact:

With respect to CCX-A {6 and CCX-C {8:

Albert Shawe Watkins, Esq.

Kodner Watkins, LC

7733 Forsyth Boulevard, Suite 600

St. Louis, Missouri 63105

(314) 727-9111; AlbertSWatkins@kwklaw.net

With respect to CCX-A {6 and CCX-C {8:

Sheldon S. Lustigman, Esq.

Oslan Frome Wolosky LLP

1325 Avenue of the Americas

New York, New York 10019

(212) 451-2262; SLustigman@0OlshanLaw.com

With respect to all other confidential material:

Joel Reese, Esq.

Reese Marketos LLP

750 N. Saint Paul St., Suite 600
Dallas, Texas 75201
Joel.reese@rm-firm.com
Counsel to Respondents

b1

Complaint Counsel disagrees with certain of Respondents’ “confidential” designations

and reserves the right to challenge those designations.

s/ Jonathan Cohen

Jonathan Cohen

Federal Trade Commission

600 Pennsylvania Ave, NW, CC-9528
Washington, DC 20580

(202) 326-2551; jcohen2@ftc.gov

10
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CERTIFICATE OF SERVICE

| certify that | served a copy of the public version of Complaint Counsel’s Opposition to
Motion to Quash on counsel for the Respondents on April 14, 2021 via electronic mail, and the
nonpublic version via SFTP.

Joel Reese

Joshua Russ

Reese Marketos LLP

750 N. Saint Paul St., Suite 600
Dallas, Texas 75201
Joel.reese@rm-firm.com
Josh.russ@rm-firm.com

I also served one electronic copy of both public and nonpublic versions via the Administrative E-
Filing System and one electronic courtesy copy to the Office of the Secretary via email to
ElectronicFilings@ftc.gov.

I served one electronic courtesy copy via email to the Office of the Administrative Law Judge:

The Honorable D. Michael Chappell
Administrative Law Judge

600 Pennsylvania Ave, N.W., Room H-110
Washington, DC 20580

s/ Jonathan Cohen

Jonathan Cohen

Federal Trade Commission

600 Pennsylvania Ave, NW, CC-9528
Washington, DC 20580

(202) 326-2551; jcohen2@ftc.gov

11
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

HEALTH RESEARCH LABORATORIES, LLC,
a limited liability company,

WHOLE BODY SUPPLEMENTS, LLC,
a limited liability company, and DOCKET NO. 9397

KRAMER DUHON,
individually and as an officer of
HEALTH RESEARCH LABORATORIES, LLC
and WHOLE BODY SUPPLEMENTS, LLC.

DECLARATION OF JONATHAN COHEN

| have personal knowledge of the facts set forth below. If called as a witness, I could and
would testify as follows:

1. | am a United States citizen and am over eighteen years of age. |1 am employed by
the Federal Trade Commission (“FTC”) as an attorney in the Division of Enforcement, Bureau of
Consumer Protection. | am acting as Complaint Counsel in the above-captioned matter.

2. During multiple teleconferences, Respondents’ counsel has repeatedly asserted
that Olshan Frome Wolosky LLP (“Olshan”) directed them to engage particular consultants, and
that Olshan and some of the consultants approved the advertisements at issue.

3. According to Respondents, they have refused to pay Olshan’s last invoice,
demanded that Olshan put its liability carrier on notice, and will consider a malpractice claim

after this matter concludes.
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4, In a teleconference with Respondents’ current counsel, Respondents’ current
counsel stated that Respondents engaged Yegorova at Olshan’s suggestion on January 19, 2015.
In a teleconference with Sheldon Lustigman, acting in his capacity as counsel to Inna Yegorova,
Lustigman explained that Respondents engaged Yegorova directly.

5.

‘ H
N |
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10. In response to a subpoena from Complaint Counsel, Dr. Cohen denied possessing
documents reflecting his review of the supplements at issue.

11.  Through their current counsel, Respondents have represented to Complaint
Counsel that Olshan refuses to provide them with their entire file until Respondents pay Olshan’s
bill, which Respondents will not do because they contend Olshan breached its duties to
Respondents through the allegedly erroneous advice Olshan gave.

12. Respondents have informed Complaint Counsel that seeking the information at
issue from their former counsel is improper.

13. Respondents have informed Complaint Counsel that they will not comply with the
April 6, 2021 order compelling production.

| declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed on: April 13, 2021 /sl Jonathan Cohen

Washington, D.C.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of

HEALTH RESEARCH LABORATORIES, LLC,
a limited liability company,
DOCKET NO. 9397

WHOLE BODY SUPPLEMENTS, LLC,
a limited liability company, and

KRAMER DUHON,
individually and as an officer of HEALTH
RESEARCH LABORATORIES, LLC and
WHOLE BODY SUPPLEMENTS, LLC

DECLARATION OF KRAMER DUHON

I. Kramer Duhon, hereby declare:

1. My name is Kramer Duhon. I am the CEO of Health Research Laboratories, LLC
and Whole Body Supplements. LL.C. I make this declaration based on personal knowledge of the
facts set forth herein.

2. On or about January 7, 2015, | received a Civil Investigative Demand (“CID”) from
the Federal Trade Commission (“FTC”) and immediately hired the law firm of Olshan Frome
Wolosky LLP to represent the Respondents in connection with CID and all other legal issues
related to the FTC. From January 7, 2015 until approximately November 13, 2019, the
lawyers at Olshan represented me and provided legal advice regarding all issues and
disputes with FTC. The Respondents have had no relationship with Olshan or its attorneys

other than an attorney-client relationship. I, and the other Respondents, consider all of the

-

$J



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. 601202 | PUBLIC

documents, files, and communications within Olshan’s possession, custody or control to be
confidential.

Pursuant to 28 U.S. C. § 1746, [ declare under pen: { perjury that the foregoing is true

and correct based on my personal knowledge.

DUHON

$J
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

HEALTH RESEARCH LABORATORIES, LLC,
a limited liability company,

WHOLE BODY SUPPLEMENTS, LLC,
a limited liability company, and DOCKET NO. 9397

KRAMER DUHON,
individually and as an officer of
HEALTH RESEARCH LABORATORIES, LLC
and WHOLE BODY SUPPLEMENTS, LLC.

DECLARATION OF GRANT WELBY

| have personal knowledge of the facts set forth below. If called as a witness, I could and
would testify as follows:

I am a United States citizen over the age of 18. I received a bachelor’s degree from The
Johns Hopkins University in 2018. T am employed by the Federal Trade Commission (“FTC”) as
an Honors Paralegal in the Bureau of Consumer Protection, where | was assigned to work on In
the Matter of Health Research Laboratories, Docket No. 9397.

1. A true and correct copy of correspondence from Mary Engle to Andrew and
Sheldon Lustigman, dated January 30, 2015, is Attachment 1 hereto.

2. A true and correct copy of correspondence from Robert Frisby to Andrew

Lustigman, dated December 19, 2018, is Attachment 2 hereto.
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4, A true and correct copy of Natropathy: A Critical Appraisal, by Kimball C.
Atwood IV, MD is Attachment 4 hereto. | retrieved this article from Medscape.com on March
1, 2021.

5. A true and correct copy of excerpts of the deposition of Ernst M. Kloetzili, taken

in FTC v. Braswell, No. 3-cv-3700 (C.D. Cal.), is Attachment 5 hereto.

.|
|

7. A true and correct copy of Inna Yegorova’s subpoena response is Attachment 7
hereto.

9. A true and correct copy of an email from Kent Komae to Elizabeth Averill, dated
January 12, 2021, is Attachment 9 hereto.

10. | researched two institutions from which Inna Yegorova claims to hold doctorates:
Clayton College of Natural Health (“Clayton”) and Westbrook University (“Westbrook™).

11. Information online, including on Wikipedia, discloses that Clayton was a distance
learning school located in Alabama that ceased operations in 2010. | also reviewed public
information that the Department of Education makes available, as well as public information that
the Council for Higher Education Accreditation (“CHEA”) makes available. Based on this

research, Clayton never held any accreditation that the Department of Education or CHEA

recognize.


https://Medscape.com
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12. Information online, including on Wikipedia, discloses that Westbrook is a
distance learning school currently located in West Virginia. | also reviewed public information
that the Department of Education makes available, as well as public information that the Council
for Higher Education Accreditation (“CHEA”) makes available. Based on this research,
Westbrook never held any accreditation that the Department of Education or CHEA recognize.

13. On February 25, 2021, 1 spoke with Dr. Lizabeth Gregg, who | understood to be
the President of Westbrook University. Gregg informed me that Westbrook no longer accepts
new students, and will entirely cease operations once its remaining students complete their
coursework.

I declare under penalty of perjury under the laws of the United States that the foregoing is true

and correct.

Executed on: April 13, 2021 /sl Grant Welby

Washington, D.C.
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Attachment 1
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Andrew B. Lustigman, Esq.
Sheldon S. Lustigman, Esq.
January 30, 2015

Page 2

Second, I am writing to inform you that the deadlines by which HRL must provide its
responses are as follows:

Round 1: Friday, January 30, 2015

Interrogatory Specifications 1-3.

Round 2: Friday, February 20, 2015
e Interrogatory Specifications 4-10, 12-17, 21-28, and 31; and

e Document Specifications 1, 2 (including Maximum T), 3-7, 8,1 9 (limited to any
documents that provide a general description of the codes that appear on direct mail
pieces, with the remainder held in abeyance),13-14, 15 (including general training as well
as any specific training relating to a Product), and 17 (any communications from
consumers seeking refunds or chargebacks for any of the Product(s)).

Round 3: Monday, March 2, 2015
e Interrogatory Specifications 11, 18-20, and 29; and
e Document Specifications 10-12, 16 (all responsive recordings available by this date), and
17 (remainder of all responsive documents, including all documents relating to any
communications with or about consumers seeking refunds or chargebacks for any of the

Product(s)).

Round 4: Monday, March 16, 2015
e Interrogatory Specifications 30 and 32-34; and
e Document Specifications 16 (remainder of responsive recordings) and 18 (limited to the

Applicable time period, with the remainder held in abeyance), 19 (limited to conduct
other than tardiness and attendance, with the remainder held in abeyance), and 20.

! As you have discussed with FTC staff, I agree that the phrase, “or the Company,” that appears in the first sence of
Document Specification 8 should be omitted.

CCX-CAtt. 1 at2
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Other Issues

First, [ understand from FTC staff that you have asserted that recordings responsive to
Document Specification 16, which were created by a third-party vendor pursuant to a contract
with HRL, may be beyond HRL’s custody and control. Like staff, I respectfully disagree with
this assertion. FTC staff is happy to discuss this issue with you further and to review any
documents (e.g., contracts between HRL and its vendor) relevant to this position.

Second, I understand that you have advised HRL to preserve all documents and other
evidence in its possession and to cease all document destruction or erasure, as provided by
Instruction II.E of the CID.

Finally, during this investigation, FTC staff reserves the right to request additional
responses to any interrogatory or document specifications that have been fully or partly held in
abeyance. You should provide any responsive search results within fourteen (14) days of
receiving staff’s request for additional searches.

If you have any questions or concerns about this production schedule, please contact Mr.
Prunty at 202-326-2439 or Ms. Hann at 202-326-2745.

Very truly yours,

Mary £ ongly [y

Mary K. Engle
Associate Director

cc: James A. Prunty
Carolyn L. Hann
David P. Frankel

(All via email only)
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one above, and the overall chargeback, return, and refund volume and rate, since
eniy of the Order in January 2018;

3.e Any complaint received by the defendants from a consumer, the Better Businesse
Bureau, or any law enforcement agency referring or relating to the defendants’ “freee
trial guarantee,” any other refund offer, or any failure to provide a refund since entrye
of the Order in January 2018; ande

4. For each advertising testimonial or other statement identified in the chart below, the
evidence defendants possess and rely upon to substantiate that the statement is true.
For consumer testimonials, please provide evidence that the statement is true and that
consumers generally experience similar results using the product if such is the case.
If defendants do not possess clinical testing of the product, or of an Essentially
Equivalent Product, as that term is defined in the Order (as opposed to testing of
individual ingredients), please so state.

Product

Advertising Statements

BioStem

- And scientific studies have shown that the premium quality superfood

it contains, harvested from Klamath Lake in Oregon, possess [sic]
properties specific to stem cells which allow it to:

le Stimulate the release of stem cells from your own bone marrowe
with an increase in production of 25% to 30% (that is approximately 3e
million additional stem cells).e

2e Stimulate the shifting of your stem cells towards damagede
tissue for faster and more active, “site-specific” rejuvenation.e

Black Garlic
Botanicals

and

BG-18

“Black Garlic helps to repair age damaged skin. Uniquely colored due
to its fermentation process, Black Garlic contains twice the
antioxidants as regular garlic . . . and restores skin cells damaged by
the aging process.” ~ Dr. Oz

“My blood sugar numbers are now close to normal and [ haven’t had -
a headache since I started using Black Garlic Botanicals” ~ Gus H.

“I made the switch to Black Garlic Botanicals and within the span of 3
months my LDL levels have reduced from 300 to 150. This product
works!” ~ Gerald W.

“I now have my blood pressure under control with Black Garlic
Botanicals. This is a quality product!” ~ Rolf M.

SEE INSIDE to discover a natural nuirient that is up to 95%
EFFECTIVE at maintaining clear arteries and reducing risk of a heart
problem!

Page 2 of 7
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Helps to mitigate out-of-control cell growth and naturally activates
your body’s ability to heal itself without damaging side effects.

Ultimate
Heart
Formula

Instead, right before you is a simple, safe, inexpensive, non-painful
and preventative option that could help you say goodbye to your heart
surgeon and avoid an angioplasty.

Two studies reported in the medical journal, Pharmacotherapy, that
51% and 43% of people were able to get off blood-pressure and
cardiovascular medication with the help of CoQ10 treatment. In
another CoQ10 study, reported in the medical journal, Clinical
Investigator, 100% of patients with serious heart problems experienced
an improvement in their symptoms. And 80% experienced beneficial
blood pressure levels. Furthermore, in yet another study involving
2,664 heart patients over a 3-month period, the results showed that
75% of people experienced fewer skipped heartbeats and 63%
experienced a reduction in irregular heartbeats. And according to
studies reported in the Cardiovascular Drugs Therapy medical journal,
CoQ10 can improve the condition of 91% of patients who have
suffered a disastrous interruption of blood-flow to the heart. In even
MORE studies, heart patients taking CoQ10 were found to have less
than one-third as much chest pain and 75% fewer heart rhythm
problems than those not taking CoQ10. Best of all: There have been
more than 1,000 published papers that PROVE CoQ10 is completely
safe. Long term trials have even shown that supplementing with
CoQ10 is absolutely safe and non-toxic even after 8-years of use.

The Ultimate Heart Formula also contains a powerful, clot-busting
agent! The Ultimate Heart Formula gives you the power of a Japanese
soy plant called Natto, with a 1,000-year-old medicinal history! And
recent scientific studies have shown it has the uncanny ability to
liquefy blood-clots and help prevent them from occurring at all! ...
Like EDTA and CoQ10, the results from the clinical studies carried
out on Natto have been remarkable! For example, researchers from

'JCR Pharmaceuticals, Oklahoma State University, and Miyazakie

Medical College, gave people 200-grams of Natto before breakfast.e
The result . . . Natto was able to reduce the time it took their bodies toe
dissolve a dangerous blood-clot by 48% within just two hours of e
treawment. Plus, their bodies retained this enhanced ability to dissolvee
blood-clots for up to eight hours.e

And that’snot all . . . In another study, performed by Miyazakie
Medical College, people were given Natto. Within just two hours,e
their systolic blood pressure decreased, on average, from 173mmHg toe
155mmHg. And their diastolic blood pressure decreased frome

Page 3 of 7
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101lmmHg to 91mmHg. And according to Dr. Martin Milner, a
researcher of cardiology and pulmonary medicine at the Center for
Natural Medicine in Oregon . . . [,] “Natto represents the most exciting
development in the prevention and treatment of cardiovascular related
problems. We have finally found a potent natural agent that can help
thin and dissolve clots effectively, without side-effects.”

EDTA is up to 95% effective at maintaining clear arteries and helping
to reduce the risk of a heart problem! It’s true, Ethylene Diamine
Tetraacetic Acid or EDTA has shown to be 95% effective in helping
maintain arteries in over 1,823 scientific studies. EDTA is a natural
amino acid that eliminates dangerous blockages from your veins and
arteries — blockages that prevent blood and oxygen from reaching your
heart and brain helping to reduce your risk of a heart attack. Ina
study conducted by Dr. Norman Clarke M.D., a cardiologist and Chief
of Research at the Providence Hospital Detroit, several hundred
patients with chest pains and plaque-filled arteries were given EDTA.
The results were absolutely amazing: 95% of them made a dramatic
recovery and experienced remarkable improvements in their health. In
another study, published in the Jounal of Chronic Diseases, 100% of
patients who used EDTA for 90-days saw a reduction in their blood-
pressure levels. In addition, 70% experienced reductions in their
cholesterol levels too.

Furthermore, according to Dr. Michael Janson, who’s been reating
heart pawents with EDTA for many years, 90% of his patients report
remarkable relief from chest discomfort as a result of EDTA treatment.
And according to Dr. Gary Null, Ph.D., founder and director of the
Nutritional Institute of America, “EDTA brought relief to more than
93% of patients suffering from heart disease and it can help avoid
bypass surgery in 85% of cases. Thousands of stories from patients
and physicians support its effectiveness and safety.”

BladderEZE

| Soy isoflavones have been the subject of thousands of studies

Clinical studies of isoflavones show up to 82% of participants
suffering from urgent, frequent urination and leakage improved control
of their bladders as quickly as a week.

In an eight week clinical study, this new pumpkin seed extract worked
far better at strengthening the bladder and urinary tract. As a result, it
slashed frequent urination and leakage up to 57%.

published in leading medical journals and books over the past several
decades.
It works like nothing we’ve ever seen before three clinical trials

Page 4 of 7
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document success (the gold standard in clinical research.). Together,
this dynamic duo rapidly reduced the number of frequent urinations
and episodes of leakage. Just take a look at the cutting-edge research .
. . In a clinical study, participants reported a quick and dramatic
reduction in urinary frequency and leakage.

The improvement in urinary frequency, leakage and sleep statistically
increased with the duration of the study, indicating a steady
improvement when taken longer than six to eight weeks. Participants
in a Clinical Study REDUCED Nightly Frequency and Leakage 79%!
In one clinical study, participants experienced an average of 7.3
episodes of leakage at night. After just six weeks, the number dropped
to 1.5 episodes — that’s an amazing reduction in leakage and
frequency!

Vinpocetine is an all-natural extract from the periwinkle plant. Even a
very small dose has been shown to naturally relax the smooth muscle
of your bladder without the side effects of prescription drugs. Ina
small clinical trial in Germany [sic] patients who did not respond to
pharmaceutical drugs had some astonishing results. An incredible
58% improved bladder function. These patients reported:

U Less urgency to go
U Less frequency going
U Overall less leakage.

Can BladderEZE help me with my symptoms of Urinary
Incontinence? YES! BladderEZE gives you a proprietary blend of the
best, scientifically documented natural bladder and pelvic muscle
strengthening ingredients in every capsule. It has never been easier to
regain bladder control and lessen frequency and leakage day or night
while saving money.

Cut Your Risk of Bladder Leakage and Frequent Urination in Half

Research published in the National Health and Nutrition Examination
Survey examined 1,961 women. They found those with vitamin D
levels in the normal range experienced a 45% reduction in risk of
urinary leakage. Another study in the Journal of Endocrinology and
Metabolism found vitamin D works by strengthening the bladder’s all
important detrusor muscle.

BladderEZE gives you natural bladder strengthening ingredients
clinically researched to dramatically reduce a woman’s frequent
urination and leakage day or night in as little as seven days.

Page 5 of 7
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Neupathic

Neupathic was formulated to support healthy nerve endings and help
ease some of the following issues associated with nerve endings:

* Burning

* Tingling

* Itching

* Numbness

» Constant coldness

« Swelling and heaviness
* Cramps and restlessness

This “Perfect” Nerve Pain easing pill combines special nutrients to
restore circulation and soothe nerve pain associated with diabetes!

Studies show that there IS a natural, effective weatment for diabetic
nerve pain!

A “perfect” nerve pain supplement that was formulated from the
ground up to improve your circulation and ease the numbness,
tingling, itching, burning and swelling from excess fluid trapped in
your legs.

If you have diabetic nerve pain, you could suffer with any or all of the
symptoms below.

Shooting pain

Buming

Pins and needles

Eleciric shock-like pain

Extra sensitivity

Numbness

Throbbing

Tingling

Stinging

Stabbing

Radiating

Neupathic was specifically formulated with 6 distinct nutrients to help
address ALL these issues and more.

If your own legs and feet are swollen, inflamed, heavy, tired, achy or
numb  regardless of anything else, your legs need some help from
Neupathic.

“Great reduction of pain. No more nerve pain in my feet. I also
hardly notice any leg cramps. This product is great!” Ruth J.

Page 6 of 7
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Naturopathy: A Critical Appraisal

Kimball C. Atwood IV, MD

Abstract and Introduction
Abstract

"Naturopathic medicine" is a recent manifestation of the field of naturopathy, a 19th-century health movement espousing "the
healing power of nature." "Naturopathic physicians" now claim to be primary care physicians proficient in the practice of both
"conventional" and "natural" medicine. Their training, however, amounts to a small fraction of that of medical doctors who
practice primary care. An examination of their literature, moreover, reveals that it is replete with pseudoscientific, ineffective,
unethical, and potentially dangerous practices. Despite this, naturopaths have achieved legal and political recognition, including
licensure in 13 states and appointments to the US Medicare Coverage Advisory Committee. This dichotomy can be explained in
part by erroneous representations of naturopathy offered by academic medical centers and popular medical Web sites.

Introduction

Two naturopaths were recently appointed to the US Medicare Coverage Advisory Committee (MCAC).[” This contradicts the
conclusions of an inquiry made by the US Department of Health, Education, and Welfare (HEW; now the Department of Health
and Human Services), the department that houses Medicare itself.

In 1968, naturopaths asked HEW to consider Medicare reimbursement for their practices. The department conducted an
investigation and chose not to do so. Its report concluded:

Naturopathic theory and practice are not based on the body of basic knowledge related to health, disease, and health care
that has been widely accepted by the scientific community. Moreover, irrespective of its theory, the scope and quality of
[}?turopathic education do not prepare the practitioner to make an adequate diagnosis and provide appropriate treatment.

These conclusions are still valid. Thirty-five years later investigators from Simon Fraser University in British Columbia reported
similar findings:

In our research for this chapter, we provided naturopaths and their professional associations ample opportunity to refute
the conclusions of several major commissions of inquiry over the years that deemed their therapeutic rationale lacking in
scientific credibility. None of our informants was able to convince us that the field had taken these earlier critiques to heart;
in fact, precious few seemed to recognize that a problem still exists. [O]ur own bibliographic searches failed to discover
any properly controlled clinical trials that supported claims of the profession, except in a few limited areas where
naturopaths' advice concurs with that of orthodox medical science. Where naturopathy and biomedicine disagree, the
evidence is uniformly to the detriment of the former.

We therefore conclude that clients drawn to naturopaths are either unaware of the well-established scientific deficiencies of
naturopathic practice or choose willfully to disregard them on ideological grounds. (3]

What follows is a summary of the current state of "naturopathic medicine." Much of it comes from the position papers and other
articles on the Web site of the American Association of Naturopathic Physicians (AANP); from the Textbook of Natural Medicine,
the only general textbook of the field, coedited and largely coauthored by one of the Medicare appointees[4’5]; and from the
most visible naturopathic school, Bastyr University in Kenmore, Washington, where the coeditor of the Textbook was founder
and president and where the other new MCAC appointee is associate dean. Thus, it reflects the health beliefs of these 2
appointees and of the uppermost levels of "naturopathic medicine."

Brief History and Current Status
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century German "natural living" movement. Early naturopaths objected to contemporary medical advances, such as the germ
theory and vaccinations, but espoused the "water cure," fasting, herbs, homeopathy, colonic "detoxification," and other popular
methods of the era.

The content of the field has changed little since then, but the trappings have become modern. A subset of naturopaths now
seeks to distinguish itself from "traditional naturopaths": it professes to practice "a distinct form of primary health care,"
according to the official definition on the Web site of its national organization, the AANP.[®] At the National College of
Naturopathic Medicine in Portland, Oregon, "naturopathic physicians" are described as

...primary care physicians, most of whom are in general private practice [and] trained to be the doctor first seen by
the patient for general healthcare, for advice on keeping healthy, and for the diagnosis and treatment of acute and
chronic conditions. [7]

"Naturopathic doctors" (NDs), as they also call themselves, state that they have received training appropriate to the practice of
medicine, including a basic science curriculum equivalent to that taught in medical schools. This training occurs at 1 of 4 schools
in the United States or 1 in Canada, each of which offers a 4-year, on-campus curriculum but no significant hospital or residency
experience. Four of the schools are not attached to larger universities; the fifth, the University of Bridgeport College of
Naturopathic Medicine in Connecticut, is owned by Reverend Sun Myung Moon's Unification Church.

These naturopaths are now licensed in 13 states (Alaska, Arizona, California, Connecticut, Hawaii, Kansas, Maine, Montana,
New Hampshire, Oregon, Utah, Vermont, and Washington) and the District of Columbia. Their scope of practice is typically
limited only by prohibitions against performing major surgery and prescribing controlled substances. 8] In all of these states they
are free to make broad claims of medical expertise. In Washington, an "every category of provider" law forces private insurers to
reimburse naturopaths.[g]

The Naturopathic Belief System

Naturopathic beliefs -- including those of "naturopathic physicians" -- are rooted in vitalism, the pre-20th-century assertion that
blologlcal processes do not conform to universal phyS|caI and chemical principles. Naturopaths describe a "healing power of
nature," which is compromised by modern medicine. (10] They state that they "treat the cause of a problem, rather than to merely
eliminate or suppress the symptoms." '[6] They state that they treat "the whole person." They state that they can "boost the
immune system" with herbs and homeopathic preparations. They profess knowledge about preventive medicine that is,
implicitly, unknown to medical doctors, public health experts, nurses, nutritionists, and others. They profess special expertise in
nutrition and in the use of "natural remedies" made from animal, vegetable, and mineral sources.

Naturopaths invoke a few simplistic theories to explain the causes of disease. These include the actions of ubiquitous "toxins"
(including most pharmaceuticals); widespread food allergies; dietary sugar, fat, and gluten; inadequate vitamin and mineral
intake; epidemic candidiasis; vertebral misalignments; intestinal "dysbiosis"; imbalances of Qj; and a few others. To diagnose
these entities, naturopaths use an assortment of nonstandard methods, among which are iridology or iris diagnosis, which holds
that the entire body is represented on the iris of the eye[ 1. ; applied kinesiology, by which an allergy to a food is detected by
placing the food particle in one hand of a patient and observmg a resulting weakness in the other; hair analysis for alleged toxins
and vitamin and mineral deficiencies; electrodiagnosis, which can purportedly detect parasites and other problems by measuring
the skin's resistance to a tiny electric current; "live cell analysis"; "pulse" and "tongue" diagnosis; and others. (2

Naturopathic Treatments

Naturopathic treatments include colonic irrigation (enemas) and fasting for "detoxification," hydrotherapy (wrapping part or all of
the body in wet towels), homeopathy, acupuncture, chiropractic manipulation, aromatherapy, arduous dietary regimens,
intravenous vitamin C, hydrogen peroxide and ozone, whole enzyme pills, herbs, desiccated animal organs, and other "natural
remedies. [Naturopaths sell these preparations to their clients at a profit, a practice that is both formally approved and joined by
the AANP.["

How does this translate into the practice of naturopathic medicine? The following recommendations and practices are
representative:

» The repudiation of standard treatments of streptococcal pharyngitis,[”] acute otitis media,“s] and other childhood
infectious diseases, offering instead homeopathy, hydrotherapy, and "natural antibiotics" (eg, herbs such as
Goldenseal).
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« The repudiation of standard treatments of asthma, offering instead, for example, a hydrogen peroxide bath to "bring
extra oxygen to the entire surface of the sKkin, thus making the Iungs somewhat less oxygen hungry" or "gems and
minerals ... worn as jewelry, or placed around the home in special places. "[19] This quotation is from "Articles
written by Naturopathic Physicians for the general public" (on the AANP Web site). The author is listed as a "senior
editor of the Journal of Naturopathic Medicine, the official publication of the AANP."

« Recommendations, by the Bastyr University AIDS Research Center, for treatment of HIV-positive patients with St.
John's wort and garlic (both of which have been shown to reduce blood levels of highly active antiretroviral therapy
agents), "acupuncture detoxification auricular program," whole-body hyperthermia, "adrenal glandular,"
homeopathal "cranioelectrical stimulation," digestive enzymes, colloidal silver, and nearly 100 other dubious
methods.12

« Warnings against proven medical and surgical treatments for hypertension, hyperlipidemia, and atherosclerosis,
while instead recommending herbs and EDTA chelation.[22]

« The insertion of endonasal balloons, followed by their inflation in the nasopharynx, to "release tensions stored in
the connective tissue and return the body to its original design," thus curing learning disorders and a host of other
problems.[23.24

« Treatment of the acute stroke patient for at least 20 minutes with an "ice-cold compress ... over the carotid arteries
under the jaw bone on the neck" (which "may even abort the stroke") and subtle energy medicine.[23] The author of
these recommendations is listed as a "senior editor of the Journal of Naturopathic Medicine, the official publication
of the American Association of Naturopathic Physicians."

+ The early detection of multiple sclerosis by "pulse" and "tongue" dlagnoms such as to effect a cure by
hydrotherapy, homeopathy, acupuncture, diet, and other methods.[2%] The author of these claims is Chief Medical
Officer of the Southwest College of Naturopathic Medicine.

« The prevention and cure of breast cancer by an assortment of nonstandard tests and "supplements."[27] The author
of these claims "has lectured regularly at the Canadian College of Naturopathic Medicine on breast health and
stress management.”

« The treatment of cancer of the prostate with "electrical current in the form of positive galvanism, applied
transrectally. "[28] This recommendation is from "Articles written by Naturopathic Physicians for the general public"
(on the AANP Web site). The author is Chief Medical Officer of the Southwest College of Naturopathic Medicine.

« Ubiquitous "toxin" claims, including antifluoridation statements, warmn?s against most proven pharmaceuticals, and
the assertion that "25% of Americans suffer from heavy metal toxicity."

« "Natural childbirth care in an out-of-hospital setting" using a "naturopathic approach [that] strengthens healthy body
functions so that complications associated with pregnancy may be prevented.”

¢ Nearly 100 nonstandard uses for vitamin C recommended by the Textbook of Natural Medicine.[4]

« The promotion and sale of "dietary supplements" for virtually all complaints.

Naturopaths have not subjected their basic tenets to critical scrutiny, apparently because they are already convinced that they
are correct. For example, the AANP position paper on treatment of streptococcal pharyngitis, offering no supporting evidence,
makes this claim: "naturopathic physicians ... have been successfully treating Strep pharyngitis with very low incidence of
poststrep[t%coccal sequelae, using various natural antibiotics, and natural immune enhancing therapies, for close to one hundred
years ..."
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consistent with these findings. They reported that only 20% of those surveyed would recommend that parents have their
Hbifdren vaccinated and that only 40% would refer a 2-week-old infant with a temperature of 101° F for definitive medical care.

Implications for Medicare

In an interview for the Seattle Times, one of the new MCAC appointees offered examples of how he might affect the process of
selecting therapies for Medicare coverage:

[The new appointee] said he plans to push for more emphasis on prevention and health promotion. He also wants
well-proven and cost-effective alternative techniques to be covered by Medicare.

Examples could include natural ear-infection treatments for infants and acupuncture treatments for those suffering
sports injuries or drug addiction, he said. [1]

Naturopathic literature suggests that by prevention and health promotion this Medicare adviser is referring to "detoxification,"
"cleansing programs" for "food allergies" and "candidiasis," enemas, "constitutional" homeopathic preparations, and so forth.
"Natural ear-infection treatments for infants" are not only unproved but are implausible and dangerous. Acupuncture treatments
for sports injuries are unlikely and unproven, and acupuncture for drug addiction has been convincingly disproved.[31]

Elsewhere, the same appointee recommends a flower pollen extract for benign prostatic hy[pertrophy,[32] an "intranasal douche
with hydrastis tea" for bacterial sinusitis,[33] a "general bowel detoxification diet" for autism, 34] and oral bromelain (a protein
extracted from pineapples) for the "lumpy skin around varicose veins."3%] For cervical dysplasia and pelvic inflammatory
disease, he recommends "vaginal depletion packs," 1 by 3-inch cotton tampons containing a tar-like mixture of botanical oils, left
in place for 24 hours at a time and repeated weekly.[36]

Formal criteria require that appointees to the MCAC be "from among authorities in clinical and administrative medicine, biologic
and physical sciences, public health administration, health care data and information management and analysis, the economics
of health care, medical ethics, and other related professions."[37] How were the 2 naturopaths selected? On February 18, 2003,
| sent a letter to Thomas A. Scully, the Administrator of the Centers for Medicare & Medicaid Services, making points similar to

those in this article and implicitly asking that question. There were 30 cosignatories.* Mr. Scully had not replied as of December.

*Lee S. Anderson, Marcia Angell, Seth Asser, Robert Baratz, R. Christopher Barden, Stephen Barrett, Heather Brock, Carl E.
Bartecchi, Henry N. Claman, E. Patrick Curry, John E. Dodes, Bruce L. Flamm, Laura J. Fochtmann, Timothy Gorski, Saul
Green, Arthur P. Grollman, James J. Kenney, Jeffrey M. Lohr, Janice Lyons, Peter Madras, Frederick L. Merian, Steven Novella,
Arnold Relman, John A. Robinson, Barbara Rockett, Francis X. Rockett, Linda Rosa, Wallace Sampson, Sally Satel, Gerald
Weissmann

Dissent From the White House Commission on Complementary and Alternative Medicine Policy

Two dissenting members of the recently adjourned White House Commission on Complementary and Alternative Medicine
Policy warned, in a letter to Department of Health and Human Services Secretary Tommy Thompson, of the problems
introduced by official endorsements of naturopaths and other "complementary and alternative medicine" (CAM) practitioners:

Vulnerable Populations
Patients will often resort to "CAM" practices, modalities and practitioners upon the diagnosis of a debilitating, chronic
or terminal condition. Recent Senate hearings have documented the special vulnerability of the elderly [emphasis
added] on fixed-incomes to these phenomena.

[CAM practitioners] are not positioned for equivalency with conventional primary care providers. Efforts to equate
their degree of training, or the scientific basis of their practice, with that of the designated primary care specialties
puts the public at risk of receiving unvalidated and non-evidence based primary care.

... "CAM" "health promotion" and "prevention practices" also include preventing disease by "balancing qi,"
"eliminating parasites and toxins," "cleansing the liver" and/or by "cleansing the blood" via a multitude of supplements
and questionable practices. Our uncritical acceptance of "CAM" wellness and health promotion can be interpreted as
an endorsement of these claims. It is absolutely unclear what role, if any, "CAM" practices play in preventing disease
and to what extent patients are burdened with useless treatments and products in their pursuit of "wellness."
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essential to separate the effective from the ineffective, the safe from the unsafe and to contextualize these practices
against conventional modalities before [emphasis added] any of them can be recommended for incorporation into the
Nation's healthcare system.

Even if Medicare itself successfully resists the efforts of its new advisers, their appointments are already being trumpeted to the
public as evidence that the federal government considers naturopathic practices to be valid.[3940] This will likely help
naturopaths in their pursuit of universal state licensure and reimbursement by health insurers. Because licensed health care
provide{fz?etermine their own standards of care,[*'] it would be detrimental to the public if naturopaths were successful in this
pursuit.

Comment

"Naturopathic medicine" is an eclectic assortment of pseudoscientific, fanciful, and unethical practices. Implausible naturopathic
claims are still prevalent and are no more valid now than they were in 1968. The current wave of unexamined CAM fascination,
however, appears to have helped naturopaths convince some that they have special abilities and that they are trained to be
primary care physicians.

Most treatises on naturopathy that physicians and the public are likely to read are uncritical promotions that simply restate what
naturopaths claim. Yet these views are found on the Web sites of academic medical centers and the large commercial sites for
the general public. For several years, the Caregroup/Harvard Medical School Web site urged readers, without further comment,
to "please consult your local telephone yellow pages" for "naturopathic physicians" and other CAM practitioners.[43] The Web
site of the University of Washington School of Medicine portrays "naturopathic physicians" as well trained to practice "primary
care integrative natural medicine," with a "scope of practice [that] includes all aspects of family and primary care, from pediatrics
to geriatrics, and all natural medicine modalities." It further asserts that "naturopathic diagnosis and therapeutics are supported
by scientific research drawn from peer-reviewed journals from many disciplines."[44] None of these statements can withstand
rigorous scrutiny.

InteliHealth, a joint venture between Harvard Medical School and Aetna, promises to "[provide] credible information from the
most trusted sources."[#?] As recently as the spring of 2002 InteliHealth stated, "NDs are trained as family physicians"; they
"treat the whole patient, not just the disease symptoms"; they "successfully combine so many therapies"; "Naturopathic doctors
throughout the country are becoming increasingly recognized as primary care providers." The article suggested that if the reader
were already consulting an ND, she might reasonably choose not to see an MD.[#8] When InteliHealth replaced this article with a
new one, it did so without explanation, failing to warn readers of the dangers of having trusted the previous information. The
replacement article, moreover, approvingly describes naturopaths as "[concentrating] on principles of holistic health (pertaining
to body, mind and soul), prevention and self-care." It does not address the serious shortcomings of the field.l47]

WebMD, the parent corporation of Medscape, offers this:

A naturopathic doctor often combines many different complementary therapies to enhance the body's natural vital force.

A licensed naturopathic physician (ND) attends a 4-year, graduate-level naturopathic medical school and is educated in the
same basic sciences as a medical doctor (MD). (48]

Naturopathic medicine is used for health promotion, the prevention of disease, and treatment of illness. Most naturopaths
can treat earaches, allergies, and other common medical problems. Naturopathic medicine tries to find the underlying
cause of the person's condition rather than focusing solely on symptomatic treatment. [49]

The WebMD treatise also advises, "Naturopathy should not replace conventional methods of treatment for certain conditions,"
(491 but how is the patient to know? The assumption is that naturopaths will act responsibly, but they have neither the medical
training nor the requisite scientific skepticism to do so. On the contrary, they portray themselves as primary care physicians. The
unwary reader might conclude that naturopaths are trained to provide "conventional methods" when appropriate, but NDs have
had only a small fraction of the training of primary care MDs. Instead they have been steeped in homeopathy and other highly
implausible, ineffective practices. It is unlikely that readers of WebMD and the other sources mentioned here will appreciate this
dichotomy.

The National Center for Complementary and Alternative Medicine (NCCAM) has had 3 naturopaths on its advisory council in the
past 3 years.[SO] It proposes to conduct research into CAM methods advocated by "licensed/certified CAM practitioners (Doctors
of chiropractic, naturopathy, [etc.[]g."[sﬂ The NCCAM advises citizens who consult CAM practitioners to ask about licensure or
certification early in the process.

Like the NCCAM, WebMD also admonishes readers to seek only licensed naturopaths: "without licensing standards, individuals
with little or no formal education may proclaim themselves naturopathic physicians without medical school education or board
testing."[48] The clear message is that such licensing implies competence. There is, however, no evidence that "educated"
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anything, "traditional naturopaths" (ie, those who did not attend the "approved" schools) may be less of a threat to public health
because they do not pretend to be primary care physicians.

Graduates of campus-based, 4-year naturopathic programs who have passed a standardized examination may demonstrate
consistency from one practitioner to the next. But that says nothing about the validity of what they do -- which can be determined
only by reference to the facts of nature and by rigorous testing of biologically plausible claims. At least one leading CAM
researcher has acknowledged this fact:

Those who believe that regulation is a substitute for evidence will find that even the most meticulous regulation of
nonsense must still result in nonsense. 23!

Conclusion

This is the first article in a mainstream medical journal that critically summarizes the field of "naturopathic medicine." If
physicians continue to consider naturopaths and other "alternative" practitioners as inconsequential -- or, if the only articles on

CAM that most physicians read are uncritical -- pseudoscience will continue to make inroads into patient care and health policy.

The information presented herein illustrates why official sanctioning of naturopaths as health care providers, including their
appointments to the MCAC, should be considered unwise.
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PROCEEDINGS (9:33 a.m.)

VIDEOGRAPHER: We are now on record. My
name is Gordy Foster. I work for Limelight Video
Productions at 2636 Northwest 26th Avenue in
Portland, Oregon. This deposition is being held on
June 6, 2005, in Portland, Oregon.

The case
caption is the Federal Trade Commission versus
A. Glenn Braswell, et al., pending in the
U.S. District Court for the Central District of
California, Case Number CV03-3700-DT, and in parens
PJWX. Deponent is Ernest M. Kloetzli -- Kloetzli?

THE WITNESS: Kloetzli.

VIDEOGRAPHER: Kloetzli. You told me and
I spaced it out.

And would the parties present please
identify themselves for the record?

THE WITNESS: Ernest M. Kloetzli. The
person who you're asking questions to.

MR. FRANKEL: Good morning, this is
David Frankel for the Plaintiff Federal Trade
Commission.

MS. LEE: I'm Christine Lee, also with
the Federal Trade Commission.

MS. NORTHRUP: Linda Northrup
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Q. Did you ever pay a subscription to --

A. No, never did.

Q. Do you know anyone who paid for a
subscription to the Journal of Longevity?

A. No, I don't.

Q. You mentioned before the lunch break that
you were provided with studies anywhere between one
inch and sometimes two inches thick from the
companies as you were preparing advertisements; is
that correct?

A. Before -- before I started, yes. I mean,

before I started a project.

Q. First, who -- who gave you those
materials?

A. Many times it was -- it was Ron Tepper or
Audrey Beim, his administrative assistant. The

actual compilation of those packages is the
responsibility of Inna Yegorova, who's like their
director of like science. That was her thing. I
forget the name of her assistant, but they were the
ones who pulled together all the scientific stuff.

Q. How do you know that Inna Yegorova put
together the materials?

A. Do you mean, did -- I think a couple

times she handed it to me. Her title would indicate
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that she was responsible for the compilation. Not
maybe -- not maybe for the physical collation,
but -- but certainly for the compilation.

Q. And do you recall any occasions where she
handed to you what those products were that you were
about to write ads for?

A. No. It could have been -- it could have
been anything. I don't remember specific stuff.

Q. Did you have any discussions with

Inna Yegorova about the materials that she gave to

you?

A. Sometimes I would. And she would maybe,
you know, write something down. If I had a a
hair-brained idea about something she would you

know, she would be the first person to put her thumb

down on it.

But, quite frankly, she's -- well,
she's it's a Russian name, and she has a very,
very, very, very heavy accent, and it's -- it's

oral communication is very difficult with her.
True.
Q. Of the -- of the things that she wrote
and gave to you, do you still have copies of that?
A. No. No, I would have put that in the --

and returned that or either trashed that with the —-
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He walks -- he wears a white coat. He
walks around. And, I don't know, he's an expert.
I've never really had any professional dealings with
him. And I've sat in a room with him and he knows
me by face, and he's very polite and everything,
but...

Q. How is his role different from the role
of Inna Yegorova?

A. That's a good question. I think
that -- I think that he is more maybe -- his
background is more -- is more like in research.
Where Inna's background is more scientific. She
goes through -- through professional journals and
and compilates -- you know, compilates studies on
individual ingredients and formulas. And keeps
records of those things so that when writers are
working on things, you know, that she can -- you
know, she can dish that out.

But that's a very good question. I think
there's a pretty subtle difference. Now that I
think of it, you know, who was that masked man? He
was a man in a white coat. He was with a
research Ph.D. from the University of Chicago.
Impresses me.

Q. Do you know what his subject -- the
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subject of his Ph.D. is in?

A. No. It was in the I think it was in
the -- on the masthead of the of the Journal of
Longevity. In fact, he's written -- he's written
some articles in there. And it was -- and under his
byline was a short bio describing some of his stuff.
But I was I was very impressed with him.

Q. To your knowledge, has Mohammad Kahlid
ever reviewed ads that you have drafted?

A. I don't know that.

Q. And the same question with respect to the
Inna Yegorova?

A. I think that -- that -- that Inna has,
yes. Because I can remember definitely sometimes
when you're doing a project at the last minute or
there's a deadline the compression means that you're
able to see more clearly different people's roles.

And I remember there was a case where I
delivered something to Ron, and then he immediately

made a Xerox of it and got it over to Inna, and then

Inna had some concerns by -- by that afternoon.
That was a —— so I guess she does. 1I'd
just never seen -- seen her in the process

of approval until that point.

Q. Did Inna Yegorova convey her concerns
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with something she wrote directly to you?

A. I think she -- she had a question of
something if something was -- was phrased, if that
was the best way to like phrase from a purely
scientific thing, from a purely scientific
viewpoint.

I think that -- that -- that she raised
some —-- some issues. I was -— with -- with both Ron
and I, but I don't recall what those were. You have
different levels. You have the scientific approval,
you have a legal approval, you have a marketing
approval. And all of those address totally
different concerns.

Q. Did she express her concerns directly to
you, or did she express her concerns to you through
someone else?

A. Well, I was sitting there, too. She
expressed those to like -- to like Ron, and to me
because I was sitting there in the office, too.

Q. So there was a meeting of the three of
you?

A. Yeah, it was one of those impromptu
things. And someone sticks their head in with --
with a draft, and in saying -- saying, well,

maybe -- I forget what her issue was, and I guess it
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

HEALTH RESEARCH LABORATORIES, LLC,
a limited liability company,
Docket No. 9397

WHOLE BODY SUPPLEMENTS, LLC,
a limited liability company,

KRAMER DUHON,

individually and as an officer of
HEALTH RESEARCH LABORATORIES, LLC

and WHOLE BODY SUPPLEMENTS, LLC.

DECLARATION OF CELIA GARRETT
PURSUANT TO 28 U.S.C. § 1746

| have personal knowledge of the facts set forth below and am competent to testify about

them. If called as a witness, | could and would testify as follows:

I 'am a United States citizen over the age of 18. I received a bachelor’s degree from Duke
University in 2019. I am employed by the Federal Trade Commission (“FTC”) as an Honors
Paralegal in the Bureau of Consumer Protection. I have held this position since September of
2019. My business address is 600 Pennsylvania Avenue, N.W., Mail Drop 9528, Washington,
DC 20580. On October 29, 2020, | was assigned to work on the case In the Matter of Health

Research Laboratories, Docket No. 9397.

1. In February 2021, | was assigned to review mailer advertisements in this matter, Health
Research Laboratories, as well as in two other FTC matters: A.S. Research, LLC and

Mile High Madison Group, Inc. | selected advertising materials marketing products
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connected to the companies named in the three identified matters.

2. Inthe Adobe Acrobat program, I identified certain PDF pages of the various mailers and
then individually extracted each page to a new file. | converted these pages to image files
that | then pasted into a PowerPoint file. | captioned each image with the name of the
matter connected to the image and associated mailer. A true and accurate copy of this

document is attached as Attachment A.

| state under penalty of perjury, that the foregoing is true and correct.

Executed on April 13, 2021, in Washington, DC

Celia Garrett



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. GOBMlﬁle’IC

Attachment A



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. 601202 | PUBLIC PUBLIC

Encore Plus Solutions
Health Research Labs (Nordic Clinical) A.S. Research-Synovia

CCX-D Att. Aat 1



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. 601202 | PUBLIC PUBLIC

Encore Plus Solutions
Health Research Labs (Nordic Clinical) A.S. Research-Synovia

CCX-D Att. A at2



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. 601202 | PUBLIC PUBLIC

Encore Plus Solutions
Health Research Labs (Nordic Clinical)

CCX-D Att. A at3



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 4/14/2021 | OSCAR NO. 601202 | PUBLIC PUBLIC
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