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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF AMINISTRATIVE LAW JUDGES

In the Matter of PUBLIC

Altria Group, Inc. and JUUL Labs, Inc. DOCKET NO. 9393

N N N N N N

Respondents.

NON-PARTY SHEETZ, INC.’S RENEWED MOTION FOR IN CAMERA TREATMENT

Pursuant to Rule 3.45 of the Federal Trade Commission’s Rules of Practice, 16 C.F.R §
3.45(b), non-party Sheetz, Inc. (“Sheetz”) renews its motion for in camera treatment and
respectfully requests an order requiring that the highly confidential and competitively sensitive
portions of two documents sought to be introduced as exhibits in this matter be afforded full in
camera treatment for a period of five years. The Commission issued an Order on May 26, 2021
(the “May 26 Order” or “Order”) granting in camera treatment for ten of Sheetz’s proposed in
camera documents and denying in camera treatment without prejudice for two of Sheetz’s
proposed documents. Sheetz now renews its motion for in camera treatment with respect to
those two documents, PX7019/RX0083 and PX8000/RX0082.

Sheetz’s renewed motion is fully supported by the Affidavit of Paul Crozier, Category
Manager of Cigarettes & Tobacco at Sheetz, (the “Crozier /n Camera Declaration”), attached as
Exhibit A, which provides additional details about the documents for which Sheetz is seeking in
camera treatment, such as the measures that Sheetz has taken to protect the confidentiality of the
documents and competitive harm Sheetz would suffer if these documents were made publicly
available. Rule 3.45(b) provides that in camera protection is appropriate where “public

disclosure will likely result in a clearly defined, serious injury to the person, partnership or

1
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corporation requesting in camera treatment.” 16 C.F.R. § 3.45(b). Stated differently, in camera
treatment is warranted where the information is “sufficiently secret and sufficiently material to
the applicant’s business that disclosure would result in serious competitive injury.” In re
General Foods Corp., 1980 FTC LEXIS 99, at *10 (Mar. 10, 1980). Sheetz has substantially
reduced the number of proposed redactions for PX7019/RX0083 (deposition transcript) and
PX8000/RX0082 (declaration) in light of the Commission’s guidance set forth in the May 26
Order such that the information sought to be protected now is narrow and would result in serious

competitive injury if disclosed.

1. Documents for Which In Camera Treatment is Requested

Sheetz seeks in camera treatment for portions of PX7019/RX0083 and PX8000/RX0082,
described in the chart below that contain highly sensitive, confidential information and, if made
public, would cause irreparable harm to Sheetz. Copies of these two documents are attached to

the Crozier In Camera Declaration as Exhibits B1.—B2.!

In Plaintiff Defendant | Bates — Begin Date Document Name

Camera | Exhibit No. | Exhibit No.

Exhibit

No.

B-1 PX7019 RXO0083 - 1/19/2021 Deposition Transcript of
Paul Crozier (January 19,
2021)

B-2 PX8000 RX0082 - 3/17/2020 Declaration: Paul Crozier
(Sheetz, Inc.)

Sheetz seeks in camera treatment in order to protect Sheetz’s confidential and
competitively sensitive information as set forth fully in its original motion for in camera

treatment and below.

! The same applies here with respect to the re-numbering of exhibits. The original Exhibits C1.-C12. are available
in Sheetz’s May 7 filing but not re-included herein.
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PX7019/RX0083 is Paul Crozier’s deposition transcript in this matter. Sheetz requests
that the following portions of Paul Crozier’s deposition transcript be redacted: 16:4; 30:6; 30:11;
31:1; 31:12-13; 32:4; 32:10; 32:20; 36:19; 36:23; 38:13-14; 45:21-22; 54:5; 54:12; 54:14; 55:6-
9; 60:7-61:16; 64:1-17; 73:4-5; 74:8-22; 79:19-22; 79:24-80:3; 80:9-11; 82:20; 82:25; 83:2;
83:6; 84:9-10; 92:10; 103:22-24; 141:24; 142:8; 142:14; 142:23; 145:15-16; 148:14; 152:9;
167:7-8; 167:25; 168:2-3; 168:6-25; 171:7. These portions of the deposition transcript reference
documents Sheetz intends to keep confidential and similar sales, pricing, margin, and customer
information, which would meet the in camera standard if contained in a standalone document.
See In re Basic Research, 2006 FTC LEXIS 14, at *4 (Jan. 25, 2006) citing In re Aspen Tech.,
Inc., 2004 FTC LEXIS 56, at *5-6 (May 5, 2004) (“Respondent’s request for in camera
treatment shall be made only for those pages of documents or of deposition transcripts that
contain information that meets the in camera standard.”); In re Union Oil Co. of Calif, 2005 FTC
LEXIS 9, at *1 (Jan. 19, 2005) (granting in camera treatment where parties sought it only “for
narrowly tailored portions of deposition testimony”).

PX8000/RX0082 is the full, unannotated version of Paul Crozier’s March 17, 2020
Declaration in this matter. Portions of paragraphs 4, 5, 7, 9, 12, 14, and 22 contain sensitive
information such as, inter alia, Sheetz price increases, net profits, margins, marketing and
pricing strategies, that warrant redaction. Documents including information related to a non-
party’s financial condition, pricing strategies, and techniques for marketing and advertising its
products may be entitled to in camera treatment. See In re 1-800 Contacts, Inc., 2017 FTC

LEXIS 55, at *20 (FTC April 4, 2017).
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II. The Commission’s May 26 Order

On May 26, 2021, the Commission issued an Order ruling on all of the non-parties’
motions for in camera treatment. With respect to Sheetz’s exhibit PX7019/RX0083, the Order
described Sheetz’s initial designation of testimony as overbroad. In accordance with the
guidance provided in the Order, Sheetz removed the proposed redactions from the examples that
the Commission indicated would not qualify for in camera treatment as well as redactions that,
while derived from confidential documents, were general in nature.

With respect to PX8000/RX0082, Sheetz also heeded the Commission’s guidance on the
proposed redactions of Crozier’s 2020 declaration, and pared down the redactions to portions of
only paragraphs 4, 5, 7, 9, 12, 14, and 22 and kept the redactions as narrow as possible—e.g., by
redacting only a specific percentage or sales number rather than an entire sentence. As above,
where Sheetz was determining close calls as to what would qualify for in camera treatment, it
erred on the side of not proposing the redaction, in line with the Commission’s caution of
overbreadth.

I11. The Confidential Documents Are Secret and Material Such that Disclosure
Would Result in Serious Injury to Sheetz

As set forth fully in its original motion, the confidential information contained in these
two documents warrants protection through in camera treatment and redactions because the
information is both secret and material to Sheetz’s business and would seriously injure Sheetz if
disclosed to the public. The public has relatively little interest in the sensitive, narrowly redacted
information, and Sheetz’s third-party status weighs in favor of granting in camera status to the
these two documents as a matter of policy and encouraging cooperation of non-parties

Commission proceedings.
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CONCLUSION
For the reasons set forth above and in the accompanying Crozier In Camera Declaration,
Sheetz respectfully requests that the Commission grant in camera treatment for the two

documents as outlined above.

Dated: May 31, 2021 Respectfully submitted,

By:__ /s/ Brandon M. Santos
Brandon M. Santos
Casey Erin Lucier
McGuireWoods LLP
800 East Canal Street
Richmond, VA 23219
(804) 775-1000
bsantos@mcguirewoods.com
clucier@mcguirewoods.com

Attorneys for Sheetz, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on May 31, 2021, I filed the foregoing document electronically using

the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

I also certify that I delivered via electronic mail a copy of the foregoing document to:

Debbie Feinstein

Robert J. Katerberg

Justin P. Hedge

Francesca M. Pisano

Tanya C. Freeman

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Ave, NW
Washington, DC 20001

Tel: 202-942-5000
debbie.feinstein@arnoldporter.com
robert.katerberg@arnoldporter.com
justin.hedge@arnoldporter.com
francesca.pisano@arnoldporter.com
tanya.freeman@arnoldporter.com

Marc Wolinsky

Jonathan Moses

Kevin Schwartz

Adam Goodman

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019

Tel: 212-403-1000
MWolinsky@wlrk.com

David Gelfand

Jeremy J. Calsyn

Jessica Hollis

Matthew Bachrack

Cleary Gottlieb Steen & Hamilton LLP
2112 Pennsylvania Avenue, NW
Washington, DC 20037

Tel: 202-974-1500
dgelfand@cgsh.com
jealsyn@cgsh.com
jhollis@cgsh.com
mbachrack@cgsh.com

Counsel for Respondent JUUL Labs, Inc.

Michael Lovinger

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Ave., NW
Washington, DC 20580
Telephone: (202) 326-2539
Email: mlovinger@ftc.gov
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JIMMoses@wlrk.com Counsel Supporting the Complaint
KSchwartz@wlrk.com
ALGoodman@wlrk.com

Beth A. Wilkinson

James M. Rosenthal

J.J. Snidow

Hayter Whitman

Wilkinson Stekloff LLP

2001 M Street NW, 10th Floor
Washington, D.C. 20036

Tel: 202-847-4000
bwilkinson@wilkinsonstekloff.com
jrosenthal@wilkinsonstekloff.com
jsnidow@wilkinsonstekloff.com
hwhitman@wilkinsonstekloff.com

Moira Penza

Wilkinson Stekloff LLP

130 W 42nd Street, 24th Floor
New York, NY 10036

Tel: 929-264-7773
mpenza@wilkinsonstekloff.com

Counsel for Respondent Altria Group, Inc.

By:_/s/ Brandon M. Santos
Brandon M. Santos

Attorney for Sheetz, Inc.
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CERTIFICATE OF ELECTRONIC FILING
I certify that the electronic copy sent to the Secretary of the Commission is a true and
correct copy of the paper original and that I possess a paper original of the signed document that
is available for review by the parties and the adjudicator.

May 31, 2021 By:_ /s/ Brandon M. Santos
Brandon M. Santos

Attorney for Sheetz, Inc.
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Exhibit A
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF AMINISTRATIVE LAW JUDGES

In the Matter of PUBLIC

Altria Group, Inc. and JUUL Labs, Inc. DOCKET NO. 9393

N N N N N N

Respondents.

DECLARATION OF PAUL CROZIER IN SUPPORT
OF NON-PARTY SHEETZ, INC.’S
MOTION FOR IN CAMERA TREATMENT

I, Paul Crozier, hereby declare as follows:

1. I am the Category Manager for Cigarettes and Tobacco at Sheetz, Inc. (“Sheetz”).
I make this declaration in support of Non-Party Sheetz’s Motion for /n Camera Treatment (the
“Motion”). Because of my current position, I have personal knowledge of the matters stated
herein and, if called upon to do so, could competently testify about them.

2. Sheetz was founded in 1952 and is based in Altoona, Pennsylvania. Sheetz operates
as a privately owned chain of convenience stores that are known for their award-winning made-
to-order foods, quality gasoline, and selection of cigarettes and tobacco products. Sheetz owns
and operates more than 600 stores located in Pennsylvania, Maryland, Virginia, West Virginia,
Ohio, and North Carolina.

3. I joined Sheetz in 2004 and have held a number of positions in marketing and sales
before July 2016 when I became the Category Manager for Cigarettes and Tobacco. In my
current position, I have profit and loss responsibility for Sheetz’s cigarettes, tobacco, lottery,
and CBD products. I also manage the Retail Space Team at Sheetz, which is responsible for

preparing planograms for all of Sheetz’s locations. In addition to my role at Sheetz, I serve as
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a Board Member and Officer of the National Association of Tobacco Outlets, a trade
association organized to enhance the common business interests of all tobacco retailers.

4. I have reviewed the documents Sheetz produced in response to subpoenas issued
by the Federal Trade Commission (“FTC”) and Respondent Altria Group, Inc. (“Altria”). 1
have also reviewed the documents that Sheetz seeks in camera treatment for, the “Confidential
Documents™ —documents that the FTC and Respondents Altria and JUUL Labs, Inc. may
seek to introduce as evidence in the administrative hearing in this matter.

5. Given my position at Sheetz, [ am familiar with the type of information contained
in the Confidential Documents and its competitive significance to Sheetz’s business. Based
on my review of the documents, my knowledge of Sheetz’s business, and my familiarity with
the confidentiality protection afforded this type of information by Sheetz, the disclosure of the
Confidential Documents to the public and to competitors of Sheetz would cause serious
competitive injury to Sheetz. As set forth in its Motion, Sheetz seeks either partial or full in
camera protection of the Confidential Documents because they contain competitively sensitive
and confidential business information.

6. Sheetz sells a wide variety of cigarettes, vaping devices, and other tobacco products
at its convenience stores. These products, which comprise our tobacco category, are an
important driver of foot traffic at Sheetz stores. Although the tobacco category is one of
Sheetz’s lower margin products, it brings in consumers who often purchase higher margin
products like food and drinks. As a retailer of tobacco products, Sheetz depends on its ability

to compete with other retailers and negotiate with manufacturers. To do so, Sheetz uses

! Partial in camera treatment requested: PX3113, RX1126, PX3115, PX3116/RX1134, PX7019, RX0083, PX8000,
and RX0082. Full in camera treatment requested: PX3117, PX3119, RX1135, RX1136, RX1145, RX1146, and
DX1127.
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confidential models and analyses to determine which manufacturers’ products are the highest
grossing, and to evaluate buying demographics and sales—all of which are critical to its
business development and competition strategies.

7. The public disclosure of the Confidential Documents would reveal pricing, sales
and margin information. Sheetz has invested significant resources to market and place the
products, in the manner which is reflected in the Confidential Documents, such that this
business information constitutes substantial competitive value to Sheetz.

8. This proprietary information is not publicly available and Sheetz has devoted its
resources to protecting the confidentiality of the information in the Confidential Documents.
Sheetz generally limits the distribution of this information to a restricted group of Sheetz
employees. Specifically, only senior level management (e.g., at the VP or EVP level) has
access to detailed sales data (especially margin information) and even those individuals do not
routinely have access to detailed data regarding other geographic areas or categories outside
of each individual’s area of supervision. The software programs used to create the reports
found within the Confidential Information is restricted to a select group of users, and Sheetz
takes care to limit the distribution of such data by email to prevent distribution beyond the
authorized users. Sheetz also does not provide or sell margin data to Nielsen or any other retail
measurement services as an added layer of protection to its confidential information. The
Confidential Documents for which full in camera treatment is sought were never shared
outside of Sheetz or are based on Sheetz data that was not shared outside of Sheetz except as
required by the subpoenas in this matter. Also, in producing the Confidential Documents to
the FTC and Altria, Sheetz designated all of this information “Confidential” under the

Protective Order in this proceeding.
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0. In the category that I manage, Cigarettes and Tobacco products, pricing and
margins have been very stable for several years for e-cigarette items. Products in the vaping
market in particular are not as sensitive to price increases or taxes as other products. Vapor
products have not had as many manufacturer cost increases or taxes during this time period, as
compared to cigarettes, for example. For this reason, pricing data that is several years old is
still relevant to Sheetz’s business strategy.

10. Sheetz is a party to multiple Non-Disclosure Agreements (“NDA”) with cigarette
and vapor manufacturers. Those NDAs also restrict Sheetz’s ability to publicly disclose certain
information contained within the Confidential Documents.

11. Sheetz is also a signatory to Retailer Understanding Forms (“RUF”) in which a
manufacturer will offer Sheetz a promotional payment in order to place its products in a certain
location in Sheetz stores. These RUFs are sensitive because all manufacturers are competing
for shelf and promotional space. Disclosure of the terms of a specific RUF, including the
amount of a participation payment paid by one manufacturer to Sheetz, will give competing
manufacturers access to information they would not otherwise an unfair advantage and
undermine Sheetz’s bargaining position in ongoing and future negotiations, since
manufacturers would have a baseline figure off which to negotiate.

12. Given the consistency in pricing in the vaping market, the Confidential Documents
reflecting pricing information are unlikely to decrease in confidentiality over time and thus,

indefinite protection from public disclosure is appropriate.
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I declare under penalty of perjury that the foregoing is true and correct.

Executed May 7, 2021 at Carrolltown, Pennsylvania.

Paul Crozier
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Exhibit B-1
Confidential — Partially Redacted
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Paul Crozier Confidenti al
01/19/ 2021

1 *** CONFI DENTI AL* * * Fage 1

2 UNI TED STATES OF AMERI CA
3 FEDERAL TRADE COWVM SSI ON

4 OFFI CE OF ADM NI STRATI VE LAW JUDGES

6 Case No. 9393
Cvil Action No. 14-cv-126-SS
7 ALTRI A GROUP, | NC., :

8 Pl ai ntiff,
9
VS.
10
11

12 JUUL LABS, INC.,

13 Def endant .
14
15
16

17 DEPGSI TI ON UNDER ORAL EXAM NATI ON OF:
PAUL CROZI ER
18 January 19, 2021

19 REPORTED BY: JENNIFER L. WELAGE, CCR, RPR, CRR
20|
21
22
23
24

25
JOB # 336847

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-001
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Paul Crozier Confidenti al
01/ 19/ 2021 2tob5
Page 2 Page 4
1 TRANSCRI PT of the renote deposition of the 1 I N D E X
2
2 above-named witness, called for Oral Examination in 3
3 the above-entitled matter, said deposition being WI TNESS
4
4 taken pursuant to Federal Court Rules, by and before Testimony of :
5 JENNI FER L. WELAGE, Certified Shorthand Reporter and 5
6 PAUL CROZIER PAGE NO.
6 Notary Public, License No. Xl 01916, on Tuesday, 7
7 January 19, 2021, commencing at 9:00 EST in the EXAM NATI ON BY MR MOSES: 7
8 EXAM NATI ON BY MR LOVI NGER: 102
8 forenoon. EXAM NATI ON BY MR MOSES: 159
9 9
10
10 11
11 EXHI BI TS
12
12 13 NUMBER DESCRI PTI ON PAGE
14
13 Exhi bi t Decl arati on 11
14 15 DX- 1121
Exhi bi t Enmi | 16
15 16 DX- 1122
16 Exhi bi t Par agr aphs Decl ar ati on 18
17 DX1129 with Annotations
17 Exhi bi t Emai | 42
18 18 DX1126
Exhi bi t Chart 48
19 19 DX- 1127
20 Exhi bi t Email, March 2019 50
20 DX1128
21 Exhi bi t Sheetz's Retail Vol une 59
21 DX1135 Shares By Brand Device,
22 Sheet z' s Pod- Based
23 22 Vaporizers June 2017
Through July 2020
24 23
25 24
25
Page 3 Page 5
1 1 Exhi bi t Sheetz's Retail Vol une
APPEARANCES DX1136 Shares By Brand 59
2 2 Cartridge, Sheetz's
FEDERAL TRADE COWM SSI ON Pod- Based Vapori zers
3 600 Pennsylvani a Avenue, NW 3 January 2017 to July
Washi ngton, D.C. 20580 2020
4  BY: MCHAEL LOVINGER ESQ 4 Exhi bi t Pl anogram 68
m ovi nger @t c. gov DX1130
5 BY: M CHAEL BLEVINS, ESQ 5 Exhi bi t Pl anogr am 68
bl evi ns@t c. gov DX1131
6 Attorneys for O aimant 6 Exhi bi t Pl anogram i n January 69
7 WACHTELL LIPTON ROSEN & KATZ Dx1132 2018
51 W 52nd Street 7 E;‘(h'l'i'gz Agr eerrent 7
8  New York, New York 10019 T
(212) 403- 1000 8 g;hlllilzt:s Spr eadsheet 82
9 BY: JONATHAN M MOSES, ESQ - 114
j moses @ rk. com 9 g;rl“lg'st Chart 83
10 BY: ADAM SOWLATI, ESQ -
asowl ati @ rk. com SQ 10 Exhi bi t SHEETZ5784 t hr ough 97
’ . DX1143 SHEETZ5785
11 Attorneys for Altria T X
12 W LKI NSON STEKLOFF 11 E;((gllglsl Email, Cctober 26, 2018 105
2001 M'Street, NW 12 Exhibit Decl arati on 118
13 10th Floor, DX8000
Washi ngton, D.C. 20036 S
14 BY: ALl SON Z K, ESQ 13 S)((gll?lst SHEETZ00000024 119
azoschak@i | ki nson. com ) 14 Exhi bi t Press Rel ease 135
15 Attorneys for Defendant, Altria Goup PX9080
16 CLEARY GOTTLI EB, STEEN & HAM LTON 15 Exhi bi t Press Rel ease 137
2112 Pennsyl vani a Avenue, NW PX9081
17 Vvashington, D C 20037 16 Exhibit Agr eerent 146
BY: JEREMY J. CALSYN, ESQ PX3116
18  jcal synk@gsh. com 17
Attorneys for Respondent, JUUL Labs, Inc. Exhi bi t Press Rel ease 151
19 18 PX9081
20 MeGURE WOODS Exhi bi t Email, January 31, 2018 152
Gateway Plaza 19 PX3121
21 800 East Canal Street Exhi bi t E-mmi|, Decenber 20, 155
Ri chnond, Virginia 23219 20 PX3120 2018
22 BY: BRANDON M SANTCS, ESQ 21
bsant os@rcgui r ewoods. com 22 PREVI QUSLY MARKED EXHI BI TS
23 Attorneys for Sheetz, Inc., Paul Crozier 23
24 NUMVBER DESCRI PTI ON PAGE
ALSO PRESENT - DANI EL MACOM Tech Support 24
25 25

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-002
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Paul Crozier Confidenti al
01/19/ 2021 6 to 9
Page 6 Page 8
1 DEPGSI TI ON' SUPPORT | NDEX 1 Wchtell firmin New York, and | represent Altria and
, DI RECTIGN TO WTNESS N TO ANSWER 2 wve appreciate your tine this norning.
Page Line 3 Al the counsel put their --
3 4 identified thensel ves already with the court
4 5 reporter, so I'll just ask you to state and spell
REQUEST FOR PRCDUCTI ON CF DOCUMENTS 6  your full nane for the record.
° ) 7 A Paul Qozier, P-a-u-l, Gr-o-z-i-e-r.
Page Line . )
6 8 Q And M. Qozier, we're going to ask
7 9  you sone questions this nmorning and -- and then |
STI PULATI ONS 10 think the FTCis going to have sone questions for you
8 11 and just all we need fromyou is to give your best
12 Page  Line 12 and nost conplete answers to those questions.
1 QUESTI ON MARKED 13 I's that okay with you?
12 Page Line 14 A Yep-
13 15 Q And do you understand that you're
14 16  testifying under oath just as if you were in a
15 17 courtroomat atrial?
- 18 A Yes.
18 19 Q It's inportant in depositions, and
19 20 particularly inportant in this virtual setting, that
20 21 we not talk over each other. So would you -- I'm
2 22 going to ask a question, let me finish and then "Il
Z 23 let you answer. |s that okay?
24 24 A Yeah.
25 25 Q It"s inportant, and you're doing a
Page 7 Page 9
1 1 good job of it already, but if you could answer
2 2 verbally. No shakes of the heads or nods. Is that
3 3 okay?
4 THE COURT REPCRTER  The attorneys 4 A Yes.
5 participating in this deposition acknow edge that | 5 Q If a question is unclear, let me know
6 amnot physically present in the deposition roomand 6 and I'll try torephrase it. |s that okay?
7 that | wll be reporting this deposition remtely, 7 A Yeah.
8  pursuant to Federal Rule of Gvil Procedure 29. 8 Q I"'mgoing to try to formulate ny
9 They further acknow edge that, in 9  questions the best | can, but counsel, either for the
10 lieu of an oath admnistered in person, the wtness 10  FTCor your -- or your own counsel nay -- may have an
11 will verbally declare his testinony in this matter is |11  objection to the way | framed ny question. Uhless |
12 under penalty of perjury. The parties and their 12 change it, you should still answer the question.
13 counsel consent to this arrangenent and waive any 13 I's that okay?
14 objections to this manner of reporting. 14 A Yeah.
15 Please indicate if there are any 15 Q Ckay. Your counsel may fromtine to
16  objections. 16  tine ask you not to answer a question, if | ask you
17 | wll nowswear in the wtness. 17 sonething that's privileged and of course you shoul d
18  PAL R ER 18  followthe direction of your counsel.
19 242 Sheetz Wy, daysburg, PA 16625, having been 19 I's that all right?
20  first duly sworn according to law testifies as 20 A Yes.
21 follows: 21 Q And obviously, we're going to try to
22 EXAM NATION BY MR MXEES: 22 go as quickly as possible this morning, but I'msure
23 Q Thank you. Good nor ni ng, 23 we're going to take sone breaks. |If at any tine you
24 M. Gozier. Thank you for joining all of us here. 24 need a break, just -- just let us know and as long as
25 M nane is Jonathan Mses. |'man attorney at the 25 aquestionis not pending or even if a questionis

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-003
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Paul Crozier Confidenti al
01/19/ 2021 10 to 13
Page 10 Page 12
1 pending, and if you really need to go, we'll go ahead | 1 Q Ckay. And did you -- what happened
2 and take a break. Is that okay? 2 next?
3 A Yes. 3 A V¢ had a series of discussions wth
4 Q Geat. And as we go through the 4 the Federal Trade Commission where they asked
5 deposition, if anything that you didn't renenber when | 5  questions and | answered themand then the last step
6 | asked a question cones to your mind, just let us 6 was signing this declaration.
7 know because, obviously, we want to get your conplete | 7 Q And who did you speak with at the
8 and nost truthful testinony. 8 FIC?
9 I's that okay? 9 A | don't renenber everybody who was on
10 A Yes. 10 the -- the calls, but Mchael Lovinger, | believe,
11 Q Qeat. |s there anything that mght 11 was on all the calls.
12 affect your ability to give conplete and truthful 12 Q And here he is again this norning.
13 testinony today? 13 Hownany calls did you have?
14 A No. 14 A | think we had three or four, if |
15 Q Qeat. So M. Qozier, you prepared 15  renenber correctly, over a span of a few nonths.
16  a declaration -- or signed a declaration in 16 Q Ckay. And so when did the first call
17 connection with this matter; isn't that correct? 17 happen?
18 A Yeah. 18 A That | do not recall off the top of
19 Q Ckay, great. Sony plan today is 19 ny head. | know ! signed this in March. | think it
20 just to go through it and ask some questions based on |20  had been four months or so before that, but | don't
21 your statements in there. So | think just to-- for |21  renenber the exact date of the first call.
22 sake of good order, let's -- good order, let's mark 22 Q Do you recal | what topics the FTC
23 that declaration. It's DX11 -- we've premarked it as |23  raised with you?
24 DX1121. 24 A They asked a ot about |ike the
25 M col | eague, M. Sow ati, is goi ng 25 current state of the vapor industry. | renenber that
Page 11 Page 13
1 toputitinthe-- the Box for people to downl oad. 1 was one of the big topics and then kind of when --
2 If you have a hardcopy handy, that may be useful 2 sone questions related to MarkTen, so it was
3 because we're going to be going back to it fromtine 3 MarkTen/ JUL-type questions and then overal | category
4 totine 4 questions.
5 MR SOMATI: The docunent is 5 Q Wiat did you tell themabout the
6  loading. 6 current state of the vapor industry?
7 (Bxhibit DX-1121, Declaration, was 7 A If | remenber correctly, we had
8 nmarked for Identification by the court reporter.) 8  talked about kind of who was in the lead of the
9 BY MR MEES 9  category at the time, percentage of sales, percentage
10 Q Have you had a chance to review t hat 10 of units, kind of went through that, if that makes
11 docunent, DX1121? 11 sense. Sothe different vendors and then how much
12 A Yes, | have it open. 12 each had as a share of the category.
13 Q And is this the declaration you 13 Q D d you ever tell themthat -- did
14 signed in this matter? 14 you tell themthat -- strike that.
15 A Yeah. 15 D d you ever suggest to themthat the
16 Q And if we go to page 5, is that your 16  current -- the state of the current industry -- did
17 signature indicating that it was signed -- 17 you discuss wth themyour view on how conpetitive
18 A Yes. 18  the industry -- the industry is right now?
19 Q - the 17th of Mrch? 19 M SANTCS (bject to the form
20 A Yeah. 20 A Yeah, we -- yes.
21 Q Geat. Howdid you cone to 21 BY MR MOEES
22 prepare -- cone to sign this declaration? 22 Q Ckay. And what did you tell themin
23 A The FTC had reached out, | believe, 23 that regard?
24 through our counsel, Gary Zi mernan, for thoughts on |24 A If | remenber correctly, we talked
25  the JUL/Atria investnent. 25  about the -- kind of how-- I'mtrying to think
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Page 14 Page 16
1 specifically. Ve talked about the percentage of 1  wasn't -- it didn't strike me that way because of the
2 sales, so JUL had been a |eader and | think was and 2 other products on the narket had changed, so |ike
3 still isinalot of ways a | eader of the category, 3 NJOY had been a pretty small player in the category
4 and then how sone entrants into the category |ike 4 but had grow to, | think, alnost Jjj percent of the
5  NIOY had changed that |andscape a little bit. 5 category after that. So the dynamcs had changed
6 So NJOY was growing in terns of sales 6 where like JUL didn't pick up the share that |eft
7 and Reynol ds was another one. So we talked about all | 7  the narket when MirkTen cane out, if that makes
8 the different players, but | think | remenber talking | 8  sense.
9  specifically about how NJOY had grown as a percentage | 9 Q Are there topics you recal | raising
10  of the category. 10 wth themthat -- strike that.
1 Q And did you tell themthat you view 1 Ddthey prepare the first draft of
12 the nmarket as increasingly conpetitive? 12 your declaration. That is -- the "they" being the
13 A Yes. 13 FIC?
14 Q And you sai d you al so tal ked about 14 A Yes.
15 MarkTen and JULL. 15 Q And if we gototab -- ny Tab 2, but
16 Wien you tal k about MarkTen, do 16  for your purposes DX-1122, which ny col | eague is
17 you -- what do you nean? 17 going to again put in the Box --
18 A MarkTen woul d be any product that had |18 MR SOMATI: Ckay. That should be
19  the MarkTen nane. 19 | oaded.
20 So MarkTen Hite and then the MarkTen |20 MR MEBES Not yet.
21 cigalike product. 21 It"s not |oaded yet. Maybe you coul d
22 Q Ckay. Didyou talk about both the 22 share it on the screen, Adam
23 cigalike product and the Hite product -- the pod 23 THE REPCRTER  O'f the record, 9:13.
24 product? 24 (Exhibit DX-1122, Email, was marked
25 A Yeah, | believe. 25 for Identification by the court reporter.)
Page 15 Page 17
1 Q Strike that. Thank you for 1 BY MR MEES
2 answering. Just toclarify is Hite a pod product? 2 Q M. Qozier, this is a docunent that
3 A Yes. 3 we've premarked DX-1122, and it's an email from
4 Q And are the other MarkTen products 4 M. Lovinger to Gary Z nmernan, dated February 14,
5 cigalike products? 5 2020, and then attached to it is a draft of the
6 A Yes. 6  declaration.
7 Q Wre the other MarkTen products 7 MR MXBES. And Adam if you coul d
8  cigalike products? 8 just flipthroughit for -- give M. Qozier a chance
9 A Sorry, yes. 9 tocheck it out.
10 Q Thank you. Did they ask you whet her 10 Q Ckay. Is this -- doyou-- is this
11 or not the removal of the MarkTen products fromthe 11 email consistent with your recollection that the FTC
12 vapor category nade that category |ess conpetitive? 12 drafted the declaration?
13 MR SANTCE: (hject to form 13 A Yeah.
14 A |"'msorry. Say that again. 14 M LOANGER (bject to form
15 BY MR MOSES: 15 BY MR MXES
16 Q Dd the FTC ask you whether or not 16 Q And who is M. Z nmernan agai n?
17 the renoval of the MarkTen products fromthe vapor 17 A He's our legal counsel at Sheetz.
18  category made that category |ess conpetitive? 18 Q Andis it fair to say that the FTC
19 MR LOANGER (hject to form 19  chose the precise wording of your declaration?
20 A | believe they did. 20 MR LOANGER ject to form
21 BY MR MXEES 21 A Yeah, | nean as far as | -- you know
22 Q And what did you tell then? 22 interns of they interviewed me and then typed up the
23 A | don't -- | think | indicated that | 23 docurent and then | reviewed the document, if that's
24 didn't believe it did because -- |'mtrying to 24 what you nean.
25  remenber specifically. Sorry -- | think | saidit 25
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Paul Crozier Confidenti al
01/19/ 2021 18 to 21
Page 18 Page 20
1 BY MR MEES 1 And just |ooking at Paragraph 1, you
2 Q Are there topics you -- you raised 2 say: |'mthe category manager for cigarettes and
3 withthem-- that you discussed with themthat ended 3 tobacco at Sheetz, arole that |'ve held since July
4  upnot being reflected in the declaration? 4 2016. As category manager, | have profit and | oss
5 A | don't recall any of those itens 5 responsibility for tobacco and lottery and CBT
6  being adnitted. 6  products. | also manage the teamat Sheetz which is
7 Q Have you had di scussions with them 7  responsible for planning agreements for all Sheetz
8  since? 8 locations and then you al so note your board
9 A Since the signed declaration, no, not 9  nenbership at the National Association of Tobacco
10 to ny know edge. | don't renmenber having any enail 10  Qutlets. And then bel owthat, you give you know t hat
11 since that point. 11 you've been at Sheetz since 2004 and that you' ve hel d
12 Q Do you ever remenber ever having any 12 a nunber of positions prior to your current role and
13 nonenail interaction; any interactions wth them 13 that you graduated fromPenn Sate.
14 since? 14 I's Paragraph 1 accurate in terns of
15 A No. 15  your current responsibilities at Sheetz?
16 Q Ckay. Thank you. Now | want to 16 A Yes.
17 show you another docunent prenarked, which is DX1129. |17 Q And you nentioned that you are
18 I'mgoing to put this in Box as well. 18  responsible -- you have profit and | oss
19 (Exhi bit DX1129, Paragraphs 19  responsibility for, among other things tobacco
20 Declaration with Annotations, was marked for 20  products. Wat are tobacco products?
21 Identification by the court reporter.) 21 A Wien we say "tobacco" at Sheetz,
22 MR SOMATI: Yeah, this one worked. 22 we -- that neans e-cigarettes, cigars, Snuff, vapor
23 BY MR MXEES 23 products.
24 Q Take a nonent to | ook at DX1129, 24 Q Everything -- everything that a
25  which appears to be certain paragraphs from your 25  nicotine consuner mght be interested in other than
Page 19 Page 21
1  declaration with annotations. 1 cigarettes. Is that fair to say?
2 Am| understanding what the docunent 2 A Correct, yes.
3 iscorrectly? 3 Q You said that you had sone -- you had
4 A Yes. 4 other roles prior to July 2016.
5 Q And what is this docunent? 5 Could you just briefly let us know
6 A That docunent -- essentially, it's ny 6  what those were?
7 statement to -- or declaration to the FTC and then | 7 A Prior to July of 2016, | was the
8  added sone |ike footnote information, essentially 8 retail space manager, which was a position that now
9 sourced it. 9 reports into ne that manages the pl anogramside of
10 Q So the words under the "entrant" -- 10 our business, which is where products go in the
11 the -- strike that. 11 store, howthey're laid out on the shel ves.
12 So the information fol | ow ng the 12 A'so, under that positionis the
13 paragraphs, is that infornmation you inserted into the |13  responsibility for lottery sales across six states we
14 docunent ? 14 operate in, and | had that position from2011 to
15 A Correct. 15 2016.
16 Q And those are your words? 16 Prior to that, | was a planogram
17 A Yes. 17 analyst, which reports into the retail space nanager.
18 Q Qeat. Sol'mgoing to be referring 18 | believe that was 20 -- 2007 to 2011 and that is,
19 tothis fromtine to tine as well. 19 you know, nore of the admnistrative role of making
20 So | think it woul d be handy to keep 20  planogramchanges for different category resets.
21  that readily accessible, and if you have a hardcopy, |21 Do you want ne to go back further
22 all the better. 22 than that?
23 So let's go to Paragraph 1 of your 23 Q Sure. Wiy not? Wiat prior to that?
24 declaration, if you have that handy. V¥'re going to |24 A This gets interesting because | had a
25  go back to DX1121. 25 bunch of different jobs, but | -- prior to that, |

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-006




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 6/1/2021 | PAGE 22 of 96 | OSCAR NO. 6013&5%5@0

Paul Crozier Confidenti al
01/19/ 2021 22 to 25
Page 22 Page 24
1  had worked in our distribution finance departnent. | 1  mtter interns of what you carry?
2 was probably there for four months, and then prior to | 2 A Yes.
3 that, | worked in our distribution center as a 3 Q Ckay. And does the consuner interest
4 customer service rep probably for six months, and 4 inthe product matter in terns of what you carry?
5 then prior to that, | was an admnistrative assistant | 5 A Yes.
6  from2005 to 2006. 6 Q And you tal ked about hitting certain
7 And prior to that, | was a tenporary 7  P&L goal's and you described them
8  office associate for about 11 nonths, which is how | 8 Just todigintothat alittle bit,
9 cameinto Sheetz. So, essentially, from2004 to 9  howdo you go about setting prices for the products
10 2007, | kind of had numerous positions between 10  you carry in that tobacco products category?
11  nmarketing and purchasing to sumthat up. 11 A For tobacco products |ike Snuff,
12 Q And what year did you graduate Penn 12 Mbi st snokel ess tobacco, you | ook at where
13 Sate? 13 conpetitors are interns of the retail. You consider
14 A 2003. 14 market share. You also consider your margin goals,
15 Q So was Sheetz effectively your -- 15  margin percent goals, so you have to factor that in
16  your main -- your first enployer? 16  to where you end up setting your pricing and that's
17 A Yeah, vyes. 17 sinilar wth the other categories. Cgars, that's
18 Q You' ve had a nice career there. 18  not as common because a lot of the products are
19  (ongratul ations. 19  pre-priced. There's alittle bit of pre-pricing in
20 Now, you say that you have P&L 20 e-cigarettes too with -- at sonetimes vendors will do
21 responsibility for, among other things, tobacco 21 a 99 cent marked product. But essentially, you're
22 products in Paragraph 1. 22 looking at your margin percent to your goal s and what
23 Do you see that? 23 conpetition is doing.
24 A Yes. 24 Q Soisit fair tosay that in setting
25 Q Wiat does it nean to have P&L 25  the prices for e-vapor products, you consider nore
Page 23 Page 25
1  responsibility? 1 than the manufacturer's suggested retail price?
2 A So when you have a budget you're 2 A Yes.
3 given every year and you hel p construct that. But 3 Q Andis it also fair to say that a
4 it's your sales goals for the year, so we have a P&L 4 higher marginis a nore attractive product for you as
5  that comes out weekly that shows profit and nmargin. 5 the P&L owner at Sheetz in this category?
6 So, essentially, that's our P& and | have 6 A Yes.
7 responsibility for hitting sales targets, unit 7 MR LOANGER ject to form
8 targets, margin targets, nmargin percent. So all that | 8 BY MR MXES
9  kind of comes together for category goals that | have | 9 Q And you described some of the factors
10  responsibility for what's listed in Paragraph 1. 10  you took into account in terns of Snuff and Mbist. |
11 Q (kay. And as part of that 11 just want to make sure, are those same factors such
12 responsibility, do you also get to deci de what 12 as conpeting with conveni ence stores, your target
13 products in the category to carry? 13 margins and selling -- consunmer interest, factors you
14 A Yes. 14 take into consideration in setting e-vapor prices?
15 Q And what do you think about when you 15 A Yes.
16 decide what to carry? 16 M LOANGER (jection to form
17 A Ve ook at consumer insights or, you 17 BY MR MXEES
18  know as a conpany | ook at consumer insights, market |18 Q Now, you nentioned that fromtine to
19  trends. Vendors can provide those sonetines or you 19  tine the manufacturer mght have particular offers
20 just read like industry trade magazi nes, 20 and you referred to one at 99 cents.
21 publications, things like that, provide directional 21 I's that a reference to an offer that
22 insight into what you mght want to carry and also a |22  NJOY nade?
23 review of what products are not going or selling 23 A Yes.
24 that's in your current assortnent. 24 Q And are those known sonetines as
25 Q So does the quality of the product 25  pronotions?
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01/19/ 2021 26 to 29

Page 26 Page 28
1 A Yes. 1 A A planogramis a picture reference of
2 Q How do you set pronotions for e-vapor 2 that, sothe front page shows pictures of products
3 products? 3 and then the back page shows |ike a schematic | ook at
4 A General Iy, the vendors reach out 4 what's on each shelf.
5 nonthly or quarterly and say they have this type of 5 Q And how are planograns devel oped?
6 promotion they want to run with you, tenporary 6 A The pl anogram anal yst works in
7  discount offers, whether it's on atwo itens there 7  conjunction with the category manager and they
8 are asingle purchase to -- 8  discuss howto lay the product out given certain
9 (Techni cal problem) 9  rules, nerchandising principles, | guess you coul d
10 (A discussion was held off the 10 say. And thenit's done in a planogram sof tware
1 record.) 11 called JDA Space Pl anning.
12 BY MR MEES 12 Q Wat are those nerchandi sing
13 Q M. Qozier, when we had that 13 principles that you' re referencing?
14 technical interruption, | was asking you how you set |14 A So anyt hing from contract
15  promotions for e-vapor products and you were 15  considerations to sales considerations. So |ooking
16  explaining how vendors woul d reach out nenthly or 16  at unit novenent to deternine the nunber of facings
17 quarterly and maybe you can just elaborate on that a |17  you want to have on the fixture and then contracts in
18 little hit. 18  terns of the position on the top of the fixture, the
19 A Yeah, a vendor woul d reach out about 19  anount of the fixture that's givento a pro -- or
20  whether it's a single discount onasingleitem soa |20  organization.
21 device may be certain dollars off, device meaning a 21 Q By the way, when you said that
22 battery. And then another type of offer would be 22 pronotion dollars are part of your margin -- strike
23 like a two-pack of fer where you buy two of sonething |23  that. Let's nove on. So if you go to Paragraph 3 of
24 and save a certain anount. 24 your declaration, and |'mgoing to | ook at Paragraphs
25 Q And when the -- when the 25 3 and 4

Page 27 Page 29
1  manufacturers run pronotions, do they give Sheetz 1 I'n Paragraph 3, you describe Sheetz
2 funds to cover the cost of those pronotions? 2 and the nunber of stores it has and the | ocations of
3 A Yes. 3 those stores.
4 Q So are pronotion dol lars part of your 4 Does that remain an accurate
5 P& and margin as wel | ? 5  description of Sheetz and the nunber of stores it has
6 A Yeah. So the way its pronotion 6 and locations?
7 dollars work is they would pull down your sal es 7 A Yeah.
8 dollars. Soif you were selling sonething $2 off a 8 Q And what sort of -- you mentioned
9 $10item it would make your sales dollars for that 9  that you sell, anong other things, tobacco products.
10 item$8 but your margin dollars woul d stay whol e 10  Wat sort of tobacco products does Sheetz sell?
11 because the vendor woul d pay you the $2 after the 11 A V¢ have Snuff, snokel ess tobacco,
12 fact or you could accrue for it, in accounting terns. |12  cigars. W have e-cigarettes. | nean that's -- we
13 Q Now, what is the -- you mentioned 13 have what's referred to as scrap tobacco or -- you
14 this, but just so we get -- change the topic here. 14 know |ike what basebal|l players use, the |oose
15  Wat is the retail space teamat Sheetz? 15  chewing tobacco | guess is another way to say it.
16 A Retai | space teamis a teamof about 16  Those are the main conponents of the tobacco
17 four to five people that lay out where products goin |17  category.
18 the store. 18 Q Do you sell other -- have you heard
19 So if you look at a set of cool er 19  the phrase "innovative tobacco products"?
20  doors where each product fits on the shelf fromleft |20 A Yes.
21 toright, up and down, that's the responsibility of 21 Q Ckay. What are those?
22 that team laying out specifically where products go |22 A Those are -- that woul d be vapor
23 on a particular shelf. 23 products and then al so now nicotine pouches, soit's
24 Q And you nentioned the term 24 like a powder in a pouch with nicotine infused init;
25  "planogram" Wat is a planogran? 25 soldinacan That is also considered I TP.
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Page 30 Page 32
1 Q And do you sell those as well? 1 higher, but if you have a product that is roughly --
2 A Yes. 2 I'mjust going to kind of ballpark the nunbers here,
3 Q And what percent of Sheetz's sales in 3 but if the retail is like 8.30 and you' re making a
4 this tobacco category are e-vapor products? 4 mrgin of ] that cost is roughly Jjij. that
5 A Qurrently, | believe vapor is about 5 margin over the retail is going to give you a | ower
6 i rercent of tobacco sales, excluding cigarettes. 6  percent. As conpared to selling a hotdog for 99
7 Q And was that simlarly the case in 7  cents where the cost is 30 cents, but you made 60
8  2018? 8 cents in nargin.
9 A | don't recall -- I think it was a 9 So one, you make 60 percent nargin
10 [little higher back then, but it was still, | believe, |10  and the other you make Jjjj percent -- JJj percent
11 inthe Jjj percent range. 11 margin but the actual dollar value is higher.
12 Q If you go to 1129, which is your 12 Q Isit true in the vape area as
13 annotation, and go to Paragraph 16 -- 13 well -- when you're referencing a product that sells
14 A Ckay. 14 for 8.30, was that inreference to a pack of
15 Q -- and this is a paragraph -- thisis |15 cigarettes?
16  a paragraph where you tal ked about the growth of JUL |16 A Yes.
17 and the growth of vapor sales more generally. 17 Q Is it alsotrue in the vape area that
18 Do you see that? 18 it's generally | over margin?
19 A Yes. 19 A No.  Vapor has higher nargins than
20 Q Ckay. And does this -- can you 20 cigarettes. | think we're roughly around bal | park Jjij
21  elaborate here on the market trends that you sawin 21 percent margin on vapor products, so vapor over index
22 '17 and '18 -- 2017 and 2018 in the e-vapor category? |22  is total tobacco category margin percent.
23 A In the -- back in 2017, we sawa | ot 23 Q And does that nake vapor a nore
24 of growth of the JUL product, which had a hi gher 24 attractive product for you?
25  retail which nade the revenue kind of balloon, as you |25 A It is an attractive product because
Page 31 Page 33
1 see there, NN 1 of the higher margin, yes.
2 Q And prior to that, was the e-vapor 2 Q And am| correct -- and how did
3 category relatively flat or stagnant? 3 JUL -- how does -- how does JUL conpare in terns of
4 A Yeah, it was a nuch snaller part of 4 nmargins?
5  the business. 5 A JUL -- | nean | don't -- | no |onger
6 Q So going back to Paragraph 4 for a 6  manage the category, but JUL, at the tine when |
7  second of your declaration, you say: Sheetz sells a 7 directly managed the category, had the highest nargin
8 wide variety of cigarettes, vaping devices and ot her 8 of any product.
9  tobacco products at its convenience stores. These 9 Q And did that make that product nore
10 products which conprise our tobacco category and are, |10  attractive to you as a P& -- as the person
11  excuse me, an inportant driver of foot traffic at 11 responsible at the tine for P& for the tobacco
12 Sneetz stores accounting for approxinately NI |12 category?
13 . | 3 AL e
14 Athough the tobacco category is one of Sheetz's 14 Q And how did JUL's nargins conpare to
15  lower margin products, it brings in consuners who 15  the MarkTen products at the tine in 2018?
16 often purchase higher margin products |ike food and 16 A The MarkTen products had a | over
17 drinks. 17 margin. Their cost structure was |over as well. |
18 Dd | read that correctly? 18  don't renenber, off the top of ny head, the specific
19 A Yes. 19 nargin differences, but it was less for MrkTen.
20 Q And why are products -- you wite 20 Q And did that, all things being equal,
21 there that tobacco products is one of Sheetz's |ower |21  make the MarkTen products |ess attractive to you as
22 margin products. 22 the manager responsible for P& in this tobacco
23 Wiy is that the case? 23 category?
24 A I'f you think about cigarette prices, 24 M LOANGER (bjectionto form
25  the cost of the product is higher so the retail is 25 A | wouldn't say they were |ess
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Page 34 Page 36
1 attractive. It was just a different type of 1 pod product. You could charge it on the opposite end
2 consuner. 2 of the cartridge so the cartridge could stay on. So
3 Q Wiat do you nean it was a different 3 it was nore convenient.
4 type of consuner? 4 Q Ckay. Let's go on to Paragraphs 5
5 A So the way | kind of viewed MarkTen 5 and 6 of your declaration.
6 was a lower cost product. Maybe that's sonebody 6 You wite: The cigarette industry in
7 looking to get into the category. It was also a 7  the Lhited Sates is conprised of three main players,
8  round product, cigalike, sothat mght have appeal ed 8 Atria, R Reynolds and ITG And you described them
9  to somebody |ooking to switch fromecigarettes and 9 alittlehit. Gingto Paragraph 6, you say, the
10  waenting still around-type device. And | think those |10  cigarette industry has been seen a steady decline in
11  two things were a different type of segnent conpared |11  unit vol umes over a nunber of years due to higher
12 to JUL. 12 taxes, fewer smokers, diversion to vapor products,
13 Q So in your talking in that answer 13 increased poly use.
14 about the MarkTen cigalike product? 14 And then you wite in Paragraph 7,
15 A Yes. 15  just to continue: In recent years the rate of
16 Q And we'll refer this alittle nore 16  decline in traditional cigarettes had been
17 later, but do you recal |l that the pod-type products 17 approximately 3 to 5 percent in terns of unit sales,
18  eventual |y supplanted cigalike products in your 18  however, the rate of decline of unit sales at Sheetz
19  stores? 19 increased to approxinately Jjj percent in 2017 and |Jj
20 A Yes. 20  percent in 2018 during the time when JUL was gai ni ng
21 MR LOANGER (hject to form 21 popularity and when sone states raised excise taxes,
22 BY MR MBBES 22 the unit rate of decline at Sheetz stabilized in 2019
23 Q And vere there differences between 23 to approximately JJ percent, at least partially due to
24 the pod products and the cigalike products? 24 nore aggressive promotions by cigarette
25 A Yes. 25  manufacturers.

Page 35 Page 37
1 Q And what were they? 1 Do you see those paragraphs?
2 A Pod-type product is -- it clicks into 2 A Yes.
3 the battery and then a cigalike product generally the | 3 Q I'n Paragraph 6, you talk about
4 pod or flavor portion screws into a battery, whichis | 4  diversion to vapor products decreasing cigarette
5  the sanme way you'd charge it, to that threading on 5  vol unes.
6 the battery. 6 Wiat did you nean by that?
7 Q And 1" ve heard sone fol ks say that 7 A | guess peopl e that were smoking
8  the cigalike product was |ess attractive to those 8 cigarettes and trying e-vapor products, and whet her
9 interested to converting fromcigarettes because it 9  they converted or used both, it threw down the vol ume
10 maintained the stigma of snoking. 10  for cigarette products.
11 Have you ever heard fol ks say that? 1 Q And what was the significance of
12 M LOANER oject to form 12 converting adult tobacco cigarette users to vapor
13 A If | do, it wasn't that often. | 13 products in terns of the success of this category?
14 nean, | -- it makes sense, but | can't recall that 14 A Interns of profitability, there was
15  being a product concern. 15 nore nargin to be made in selling a pack of, say,
16 Q Dd you -- do you have a view as to 16 JUL pods or a vapor device than selling a pack of
17 why the pod products cane nore attractive to 17 cigarettes.
18  consuners? 18 Q And was that the prinary group of
19 A | think a lot of it cane down to use 19 consuners to which these products were intended to
20 of useinterns of what | was talking about when you |20  appeal ?
21 have a device -- like the cigalike, you would have to |21 M LOANGER (bject to form
22 screwon the cartridge and screwit off and that 22 A Yeah, |'d be speculating as to like
23 would be -- you'd have to take it on and of f and 23 what the manufacturer intended to target, but as far
24 charge it. 24 as, generally speaking, that was where nost of it
25 Wth a product |ike JUL, that was a 25  canme fromwas cigarette snokers.
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Page 38 Page 40
1 You had sorme snokel ess t obacco 1 A Yes.
2 consuners using vapor products as well. 2 Q And woul d you agree that it was
3 BYM MEES 3 caused, in part, by the growth of JUL?
4 Q And would it have a great ability to 4 A Yes.
5  convert smokers to vapor products, nake their 5 Q D d you discuss this study with
6  product -- make an e-vapor product nore successful ? 6 M. Lovinger or anyone el se at the FTC?
7 MR LOANGER (hject toform 7 A | did
8 A Yeah and that woul d be because the 8 Q Ckay. And what did you tell them
9  use would be sinilar, you know an inhaled nicotine 9  about it?
10 product. 10 A Wiat we did was look at the purchase
11  BY MR MXEES 11 kind of pattern of smokers, so people -- we have a
12 Q Now, you say in Paragraph 7 that the 12 programcal led the My Sheetz Card, which is a loyalty
13 rate of decline in cigarettes increased to [Jj percent |13  card program That when peopl e purchase products and
14 and | percent after JUL's introduction. 14 swipe acard, we can say that they are smokers or
15 Do you see that? 15  have a history of buying cigarette products, and then
16 A Yes. 16 we kind of |ooked at that group of customers that
17 Q And was that increase due in part to 17 then tried different vapor products and then saw --
18 JUL's better ability to convert smokers to cigarette |18  tried to ascertain did they go back to snoking
19  snokers? 19  cigarettes or make a hundred percent switch goi ng
20 MR LOANER (hject toform 20  forvard.
21 A It would be in part, but alsoin 21 And what we did find was that a good
22 there | have some state excise taxes were raised. So |22 30 percent of the people that were in the snoker
23 in 2016, West Virginia and Pennsyl vani a both had 23 group that tried JUL did not return to smoking
24 significant excise tax increases that threw down 24 traditional cigarettes with the caveat that they
25 cigarette volune in the subsequent year. 25  weren't going back to buying cigarettes and just not
Page 39 Page 41
1 So that's why | said it was both 1 swping their card. | nean there's always that --
2 things. 2 it'snot -- it wasn't a scientific-type survey. V¢
3 So we had -- we saw peopl e converting 3 were just looking at scan sw pes associated wth
4 to vapor products, JUL, and al so, you know the 4 cards and products.
5  taxes raised the cost of the cigarettes, cost, retail 5 Q Wiy did you conduct this study?
6  structure went up so that also nade units decline in 6 A V¢ were curious to see the like
7 those years. 7  conversion rates for smokers to different brands, so
8 Q And how did JUL -- why was JUL able 8  we looked at MarkTen and JUL. | think MrkTen was
9 to have better success at converting smokers than the | 9  around 20 sone percent in the -- in the study and
10  e-vapor products than it didin the market before it |10  JUL was 30 percent. And the reason we |ooked at
11 gained popul arity? 11 those, because they were the | eading two brands in
12 MR SANTCE: (hject to form 12 the category.
13 M LOANGER (hject to form 13 Q Wy was conversion inportant to you?
14 A Yeah, | woul d be kind of specul ating 14 A Again, that goes back to the margin
15  as to why certain consuners preferred JUL over other |15  discussion.
16  products if | were to answer that. 16 Soinpart -- that's part of it, so
17 Q Now, if you go to Paragraph 8 of 17 if you have people | eaving cigarettes to go to vapor,
18  your -- of your declaration, you say: Sheetz 18 you would get nore penny profit out of those
19  conducted a study that showed that at |east 30 19  purchases. And then also, if you were concerned
20  percent of smokers who tried JUL did not return to 20  about high cigarette volume decline, it nmakes sense
21 smoking traditional cigarettes. This suggests that 21 to track where people are going. |If a cigarette
22 the growth in the rate of decline of traditional 22 consuner is leaving the store altogether or just
23 cigarette sales was caused, at least in part, by the |23  noving around the category, we would -- we were
24 growth in vapor products. 24 trying to figure out that at the tine, soif a
25 Do you see that? 25  consurmer was noving fromcigarettes to a different
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Page 42 Page 44
1 category, that's a different discussion than they 1 A No. As | understood it, JUL has
2 were leaving the category altogether or our store 2 5 percent nicotine and MarkTen was |ess of the amount
3 frankly. 3 of nicotineinit. So one thought there was that
4 Q And all things being equal, a product 4 there was a higher nicotine satisfaction with JUL as
5 that had a greater success at converting woul d be 5  conpared to MarkTen.
6 nore attractive to you? 6 Q And what is the significance of
7 M LOANER (bject toform 7 nicotine satisfaction when it comes -- what -- strike
8 A If the product had a higher margin 8 that.
9  percent and penny profit, yes, that woul d be 9 Wiat is the significance of nicotine
10  appealing to a category nanager, yes. 10  satisfaction in regards to the issue of conversion?
11 Q (kay. So let's look at a docunent, 1 A The vendors explained it to e, if a
12 which | believe is related to the study. Thisis 12 product has a higher nicotine satisfaction, that's
13 DX1126. 13 essentially what a consuner is |ooking for that had
14 (Exhibit DX1126, Email, was narked 14 been a smoker. So if you get the amount of nicotine
15 for Identification by the court reporter.) 15 to satiate what you're | ooking for, the product will
16 MR MEBES. | believe that's |oaded. 16 be nore effective in conversion.
17 Q And this is an email from Stephen 17 Q And are you aware that JUL had
18  Toomey to you, hey, Q oz, belowis the e-cig 18 sonething called nicotine salts?
19  conversion you were looking for. Let me knowif you |19 A Yes.
20 need anything further. Wo is M. Tooney? 20 Q And what are the significance of
21 A He's a statistical analyst at Sheetz. |21  nicotine salts in regard to the issue of nicotine
22 Q And is this the study you were 22 satisfaction?
23 referencing a nonent ago? 23 A As it was explained to ne, nicotine
24 A Yes. 24 salts facilitates absorption into the body.
25 Q And inreviewngit, it states that 25 Q And how did MarkTen Hite conpare on
Page 43 Page 45
1  the conversion rate for JUL is 37 percent; is that 1 the question of nicotine satisfaction?
2 accurate? 2 A That, | don't know | was told by
3 A Yeah. 3 the-- nyrep-- ny sales rep that MarkTen Hite did
4 Q And it states that the conversion 4 not use salt, and | believe the percentage of
5 rate for MarkTen is 22 percent; is that accurate? 5 nicotine was |ower, but | don't know the specifics on
6 A Yeah. 6 the-- asit conpared to JUL as a percent of
7 Q Wien you assessed MarkTen, did that 7 nicotine.
8 include both the cigalike and the Hite pod products? | 8 Q I'n your experience, do e-vapor
9 A Yes, that woul d have been incl usive 9  products that provide satisfaction |evels more akin
10 of both. 10 to cigarettes achi eve nore success in converting
11 Q Ckay. Are you finished wth your 11 snokers?
12 answer? |'msorry, M. Qozier. 12 A That's an inference you can draw from
13 A Yes, that woul d have included both. 13 this study, that the JUL with the higher nicotine
14 Q And did you have a view on which 14 content was nore effective.
15  product wes better at converting among the MarkTen 15 Q By the way, did you discuss the issue
16 products, cigalike versus the Hite pod product? 16 of nicotine satisfaction or nicotine salts with the
17 A Vell, we didn't dive that deep into 17 FIC?
18 it 18 A | don't recall that | did. | don't
19 Q D d you have a view from ot her 19 renenber, though.
20 sources? 20 Q (ne of the other things that struck
21 A No. | think MrkTen Bite came onin |21 e here is the total nunber of custoners, |
22 March of 2018. So it was a relatively new product 22 versus i under the MrkTen.
23 conpared to MarkTen as a whol e. 23 Do you see that?
24 Q Now did it surprise you that JUL 24 A Yes.
25  had a higher conversion rate? 25 Q Vs one of the reasons JUL had nore
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Page 46 Page 48
1  custoners, you believe, because it provided greater 1 roughly 2017 is when the pod systemor JUL kind of
2 nicotine satisfaction? 2 took off with the fall of 2017.
3 MR LOANER hject to formand 3 Q Ckay.
4 foundation. 4 A And before that --
5 A Yeah. | would be speculating if -- 5 Q Let ne show you --
6  you know, to make that deternination. 6 A Alot of it was
7 MR MXBES, Wy don't we take a break 7  the cigalike-type product.
8  here? W' ve been going for an hour and just take a 8 Q And what was -- was this a
9 10-ninute break if that's all right. 9 significant change in the market, in the category?
10 (A brief recess was taken.) 10 A Yes.
11 BY MR MXEES 1 M LOANGER (bject to form
12 Q Thank you, M. Qozier. 12 Q And how -- why was the change
13 | vant to turn to Paragraph 13 of 13 significant?
14 your declaration, and it states: Wthin the vapor 14 A | don't renenber the exact |ike mx
15  category, Sheetz only sells closed vapi ng systens 15  of who like our sales were what, but JUL went from
16  which cone prefilled with vaping liquids intanks or |16  being a small player to well over 50 percent of the
17 pods. Prior to JUL's entry, nost closed systens 17 category.
18  were cigalikes which were nodeled to | ook |ike 18 Q Ckay. Let nme show you a docunent
19  cigarettes and were often not reusable. JUL devices |19  we've premarked as DX-1127.
20 look nore like UBS thunb drives and are pod based, 20 (Exhibit DX-1127, Chart, was narked
21 which neans that consuners coul d easily replace an 21 for ldentification by the court reporter.)
22 enpty cartridge for their JUL devices and enjoy a 22 BY MR MEES
23 variety of different flavors. The vast ngjority of 23 Q And this is a chart -- these are two
24 vapor sales at Sheetz are pod based including all 24 charts that 1'Il represent to you we had created
25  JUL sales; although Sheetz al so sells sone cigarette |25  based on data referenced in -- in the footnote at the
Page 47 Page 49
1  products. 1  bottomconparing in the first chart the
2 Do you see that? 2 performance -- the relative performance of sales of
3 A Yes. 3 devices for pod-based products and cigalike products
4 Q Ckay. And are pods still the vast 4 over time and -- and in the bottomfor cartridges.
5 nmgority of your sales since this -- 5  And understanding that you didn't prepare this
6 A Yes. 6  docunent, does this seemdirectionally correct to
7 Q -- you reviewed this declaration? 7 you?
8 A Yes. 8 A Yeah. Drectionally, like you said,
9 Q And why are pods the vast majority of 9 | didn't put these together, but directionally, this
10 your sal es? 10  looks |ike what happened with the category.
11 A | think a lot of it goes back to 1 Q Ckay. And the -- and at this point,
12 convenience and that's what nost of the products are |12  the category is overwhel mingly pods; is that correct?
13 nowcurrently offered by our vendors. So again, just |13 A Yes.
14 ease of use. You just click on a podinto a battery |14 Q Ckay. And in looking at these
15  as opposed to a cigalike where things are screwed on |15  charts, does it -- if we see that the division, as
16  and off. 16  you said, appears to occur sonetine in the fall of
17 And | nentioned earlier here, but 17 '17 and then accel erate throughout '18 into '19. Is
18  cigalikes, some of themare not reusable, so there's |18  that consistent with your recollection as well?
19  not a great econony of scale there either for a 19 A Yes.
20  single-use cigalike-type product. 20 Q And in your experience, do
21 Q And do you recal | when the switch 21 cigalikes -- you already nentioned -- excuse ne,
22 fromcategory being nore -- involving nore cigalike 22 strike that.
23 products to the category involving nore pod products |23 You al ready nentioned about the kinds
24 occurred? 24 of consurmers that might be interested in cigalikes.
25 A | think, if | remenber correctly, 25 Do you view cigalikes to be a substitute for pods?
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Page 50 Page 52
1 M LOANGER (hject to form 1 percent or less of the market.
2 A I'd be specul ating on the use or 2 I's that consistent with your
3 behavior or preference of a consuner. 3 recollection?
4 MR MXBES. Véll, let me show you 4 A Yes.
5  Dx1128. 5 Q And is it consistent with your
6 (Exhibit DX1128, Email, March 2019, 6 recollection that they were declining part of the
7 was nmarked for Identification by the court 7  category?
8 reporter.) 8 A Yes.
9 BY MR MEES 9 Q And currently, while you had sone
10 Q And this is an email in Mrch 2019 10 cigalike sales, are they small -- very small part of
11  fromBarbara Fower to you: Hey, Paul, Sean had 11 your overall sales in that category?
12 referred ne to you with a question a custoner had 12 A Yeah.
13 asked. 13 Q Wre cigalikes likely to be a
14 A Yeah. 14 conpetitive threat to JUL if Altria had not closed
15 Q And she is looking for a substitute 15 Nu Mrk?
16  for the MarkTen and you respond viewed zero is a very |16 M SANTCE: (hject to form
17 simlar product. Do you see that? 17 M LOANGER (bject to form
18 A Yes. 18 A | woul d be specul ating on what the
19 Q Am| correct, sir, that Vuse Qrois 19  long-termwoul d have been there.
20 acigalike product? 20 BY MR MEBES
21 A Yes. 21 Q Véll, given that -- the decline in
22 Q And why did you recommend a cigal i ke 22 the market, do you believe that cigalikes posed a
23 product as a substitute? 23 conpetitive threat to JUL?
24 A Very simlar, kind of how!| had at 24 M LOANGER dject to form
25 the end of the sentence there was round and fromwhat |25 A I"msorry. Can you say that again?
Page 51 Page 53
1  the vendor Reynol ds had showed ne it was simlar to 1 Q Gven the significant decline in the
2 nicotinein strength to a MarkTen product. So it 2 cigalike -- cigalike category, do you believe that
3 kind of nade sense, you know, to go in that 3 cigalikes were likely to be a conpetitive threat to
4 direction. 4  JUL if Atria had not closed Nu Mark?
5 A'so the price is very simlar. | 5 M LOANGER (bjection.
6 don't have that listed there, but the price wes -- 6 A Yeah, that woul d be unlikely.
7  for Gro and MarkTen woul d have been very -- well, 7  BY MR MEES
8 close, if youwll. 8 Q And but for the closure of the Nu
9 Q Now, did you view pods and ci gal i kes 9  Mark MrkTen cigalikes, do you think the trend of
10  as conpetitive with each other? 10  declining cigalike sal es woul d have changed?
1 A | think the way | thought of it was 1 M LOANGER (bject toform
12 cigalikes -- alot of cigalike product users kind of |12  foundation.
13 noved into pod devices long-term so | nean you could |13 A Yeah, | wouldn't be able to -- 1'd be
14 kind of see that in the chart before, but kind of it |14  specul ating again.
15  was nore of a progression fromecigalikes into pods. 15 BY MR MXEES
16 Q Now, you mentioned the chart we 16 Q Vell, | guess -- let ne -- | throwa
17 looked at before and we, obviously, |ooked at an 17 lot of objections. Let nme just seeif | can reframe
18  email concerning the discontinuation of MrkTen. 18  the question.
19 Do you recal | that in Decenber 2018, 19 Do you think -- | think you agree
20  MarkTen, Altria announced that they were 20 that there was a trend in declining cigalike share of
21 discontinuing the MarkTen cigalike brands? 21 this category; isn't that correct?
22 A Yes. 22 A Yeah.
23 Q Ckay. And at the tinge, if we put the |23 Q Do you think that trend woul d have
24 chart back up -- you can go back to the chart, 24 changed had Al'tria not closed or removed its Nu Mark
25  DX1127. The chart reflects that cigalikes were 20 25  cigalike brands?
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1 MR LOANGER (jection; foundation. 1 the disposabl e cigalike product, too, but it's a nx
2 A Vel I, I'mlooking at this chart, and 2 of both.
3 it looks like, you know the -- trying to renenber 3 Q And is the mgjority of the sales
4 back then, but it looks like it was pretty stable 4 there the pod products?
5 around Jjj percent for a while there. 5 A That, |'mnot sure. |'mnot close to
6 So, again, |'d be guessing as to what 6 that data anynore. | can't say for certain.
7 would have happened had it stayed on the market. But | 7 Q And NJOY and the Vuse -- the NJOY pod
8 it -- it didn't have that continued nosedive that you | 8  product and the Vuse pod product, do they have
9  seeright above Decenber of 2017. It kind of levels 9  nicotine salts?
10  out after that, so beyond a certain point there, 10 A | believe NJOY has nicotine salts and
11 there woul d be sone guessing as to where the category |11  Vuse Alto has nicotine salts is ny understanding.
12 would have went. | mean it coul d have stayed Jjj 12 Q And the Vuse Alito product is a
13 percent long-term No one knows, you know 13 nicotine product as well?
14 Q [t didn't say Jjj percent long-term 14 A Yes.
15 didit? 15 Q Do you believe that that results in
16 M LOANGER (bject to form 16  their providing greater nicotine satisfaction to
17 A Beyond that, no, but the product was 17 their customers?
18 also pulled fromthe market. 18 A That's what we've heard fromthe
19 BY MR MXEES 19 vendors about consumer research. So it's probably
20 Q There were other conpetitors -- other |20  reasonable to make that assunption.
21 mnufacturers selling cigalike products? 21 Q And you believe that's a factor in
22 A Yes. 22 their success?
23 Q I'ncluding the Vuse Aro product you 23 A Yeah.
24 recomended to that custoner? 24 Q Now, you go on to discuss this a
25 A Yes. 25 little nore in Paragraph 15. | believe that NJOY's
Page 55 Page 57
1 Q And their narket share continued to 1 growh in 2019 can be attributed to a few factors.
2 decline, those products? 2 Frst, for six nonths fromMay 1 to Cectober 31, 2019,
3 A Yes, Vuse Gro and Vuse Solo is 3 | assung; is that correct?
4 another brand product extension. 4 A Yes.
5 Q Now, let's go on to Paragraph 14, you 5 Q NJOY discounted its device froma
6 wite |IINININI'I' 6 regular retail price of about 24.99 to just 99 cents.
7 I | 7 Sccond, unlike JULL NJOY continues to sell vapor pods
. ] 8 infruit flavors throughout 2019. NJOY pulled all
O 9 its fruit flavors in 2020 pursuant to the FDA ban.
10 Are the NJOY and Reynol ds Vuse 10  Third, NJOY pods are priced significantly lower than
11 products you're referencing there pod products? 11 JUL's. It remains to be seen whether NJOY can
12 M LOANGER (bject tothe form 12 sustain -- sustainits rate of growh in 2020 wi t hout
13 A NJOY, the mgjority of that is a pod 13 its fruit flavors or the 99 cents pronotion. So just
14 product and Reynolds Vuse is -- the mgjority of that |14  going through that for a second. You talk about
15 is their pod product Vuse Aito, but they do have 15  first cutting the price of the device.
16  pod-based products still, Gro, Vibe and Solo. 16 Do you see that?
17 But, again, the ngjority of it's 17 A Yes.
18  their pod products. 18 Q Ckay. And what do you understand to
19 Q | believe you msspoke. | think you 19  be the strategy in that regard?
20  neant cigalike-based products, dro, Vibe and ol o; 20 A The thinking there was to get a
21 is that correct? 21 device in a consuner's hand at a |ower retail, just
22 A Yes, thank you. 22 kind of like the razor razor blade nodel. So
23 Q No worries and ITGs Blu, is that a 23 lovering the threshold risk of wasting noney to the
24 pod product ? 24 consuner so the risk of spending 25 bucks and it
25 A There's pod product there and we have |25  bheing a device | don't like is kind of taken away if
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Page 58 Page 60

1 it's only 99 cents. 1 And, again, without knowing that you didn't create

2 0. And is the idea to generate trial so 2 these charts and I'm representing to you that we

3 the consumer can see if they like the product? 3 created them based on the data that was in the

4 A. Yes. 4 production with the sourcing at the bottom of the

5 Q. And you talk about the sale of 5  charts, do these seem directionally accurate to you?

6 cartridges as well. Do you see that? 6 A. Directionally, yeah.

7 A Yes. 7 .

8 0. Are -- what is the significance of 8 _

9  ongoing cartridge sales as a measure of a success oOf s

10  a product? 10 A. -

1 A. Cartridge sales are important because |11 0. _

12 it shows there's through-put with the consumer. So 12 _

13 they buy the device and then keep coming back to, you |13 _

14 know, buy the pods together with the device, as 14 _

15  opposed to just buying the device once and whether it |15 A. [ ]

16  came with pods or not, the pods show that the person |16 Q. I

17 is still using the device. 7

18 0. So would I agree that device sales 18 _

19  without looking at ongoing cartridge sales -- strike |19 A. [ ]

2wt 20 o I

21 Can you look at device sales without 21 _

22 locking at ongoing cartridge sales to assess the 22 _

23 quality of the success of a product? 23 _

24 A. Well, you would want to look at both. |24 ]

25 Q. Now, I'm going to ask you to look at 2
Paée 59 Page 61

1  another set of data we generated from -- another 1 A. ]

2 chart we generated from the data you sent to us. And | 2 Q. ]

3 this is Tabs 15 and 16 from our binder, but DX1135 3 _

4 and DK1136. ¢ I

5 (Exhibit DD1135, Sheetz's Retail 5 _

6 Volume Shares By Brand Device, Sheetz's 6 A. -

7 Pod-Based Vaporizers June 2017 Through July 7 Q. _

8 2020, was marked for Identification by the 8 _

9 court reporter.) I

10 (Exhibit DX1136, Sheetz's Retail 0

11 Volume Shares By Brand Cartridge, Sheetz's 1 A. [ ]

12 Pod-Based Vaporizers Jamuary 2017 to July 12 Q. ]

13 2020, was marked for Identification by the 13 _

14 court. reporter.) .

15 W. WoSES: S0 ve're going to load |15

16 pom. 16

17 BY MR. MOSES: 17 Do you recall raising that issue in

18 Q. Okay. So why don't you take a moment |18  your declaration?

19 to look at those charts, Mr. Crozier. And the first, |19 MR. LOVINGER: Object to form.

20 DX1135 is entitled Sheetz's Retail Volume Shares By 20 BY MR. MOSES

21 Brand Device, Sheetz's Pod-Based Vaporizers June 2017 |21 Q And you can go back --

22 Through July 2020 and the second, DX1136 is entitled 22 A. Yes.

23 Sheetz's Retail Volume Shares By Brand Cartridge, 23 Q. Okay. Thank you.

24  Sheetz's Pod-Based Vaporizers January 2017 to July 24 A 115, yes.

25 2020 and, again, it's broken down by brand obviously. |25 0 Yes, in '15, you said: It remains to
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1 be seen whether NJOY can sustain its rate of growth 1 Q ]
2 in 2020 without its fruit flavors or the 99 cent 2 e
3 promotion. 3 1l
4 AL e 4 I
5 Q Does this chart showthat NJOY, at 5 A I 1
6 least it sustained its positionin the market, even 6
7 without those fruit flavors? 7 Q I
8 MR LOINER  Gbject to form ]
9 A Yes, it appears to be stable from O
10 2000 -- or 2020 -- February 2020 beyond. 10 ]
1 Q Ckay. And is that consistent with I s
12 your understanding that NJOY continues to be a 2 e
13 significant player in the narket? B s
14 A Yeah 14 |
15 Q And given the absence of -- given the |15 |
16 FDAflavor ban, can some of that be attributed to the |16 |
17 fact that NJOY provides nicotine satisfaction? 7
18 A | would be speculating. | thinkit's |18 A Yeah
19  probably more due to their price structure has hel ped |19 Q Now, let's goonto-- let's goonto
20  themlover retail. 20 Paragraph 16. It states there in contrast to
21 Q Ckay. Do you think wthout nicotine 21 judicial -- strike that.
22 satisfaction, they would have success? 22 I'n contrast to traditional
23 A No. 23 cigarettes, which have been declining for years,
24 Q Now, | ooking back in the chart, we 24 vapor sales at Sheetz decreased dramatical ly in 2017
25 see theintroduction of MarkTen Hite in February of |25  and 2018, spurred primarily by JUL's rapid growh.
Page 63 Page 65
1  2018. Do you see that? |'mlooking at but | didn't 1 In 2019, however, vapor sales at Sheetz grewat a
2 tell you DX1135 where it's more visible. 2 significantly lower rate following JUL' s voluntary
3 Do you see in February of 2018, the 3 withdrawal of nost of its flavors as well as press
4 introduction -- 4 reports of vaping illnesses fromopen vape systens
5 A Yes, | see it there. 5 that inpacted the whol e vapor category.
6 Q And if we look at the cartridge 6 Dd | read that correctly?
7 chart, DX1136, ny observation is that the MarkTen 7 A Yeah.
8 Hitecartridge sales did not have a simlar uptick 8 Q And you nentioned flavors there. W
9 to the device sales of the devices. 9  were obviously discussing that as well in connection
10 Do you agree with that? 10 wth NJOY. Wat are -- what are you referring to
11 MR LOANER (hject to form 11 when you tal k about flavors?
12 A Yeah, conpared to the other graphic 12 A H avors beyond tobacco and ment hol .
13 representation, that's a fair statenent. 13 Q And what is the significance of them
14 BY MR MXEES 14 wth regard to consuner appeal ?
15 Q Gkay. And is that consistent with 15 A Véll, that's sonething, like any
16  your recol | ection? 16  category, consurmers |ook for different flavors and
17 A Yes. 17 variety in products and then, excuse ne, | think what
18 Q And the devices -- we'll go over this |18 is being referred to there is just the -- you know
19 inalittle bit -- but the devices were on promotion |19  those products coming off the market was going to
20  throughout nost of this period, for MrkTen Hite; is |20 have an inpact.
21 that correct? 21 Q Now, you noted that in the prior
22 A | don't recall the specific 22 paragraph, that in February of 2020, the FDA
23 promotions, but, yeah, generally, they were on 23 instituted a flavor ban.
24 promotion. | think along with the cartridge pack, 24 Do you recal | that?
25  battery and the cartridge together. 25 A Yes.
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1 Q And are you awere that Atria 1 product -- category managenent for you, having these
2 discontinued nost of its flavors in Cctober of 20187 2 delineated shelf space?
3 A Yes. 3 A Yes.
4 Q Had Atria or Nu Mark remained in the 4 Q And does creating a separate category
5 market with its e-vapor products, would its |ack of 5 for innovative tobacco products al so hel p distingui sh
6 flavors hindered its ability to conpete? 6  the category overall?
7 MR LOANGER (hject toform 7 A Yes.
8 MR SANTCE: (bject to form 8 MR LOANGER ject to form
9  foundation. 9 BYM MEES
10 A Yes, but to ne, | would be 10 Q So | vant to showyou two -- we're
11  speculating. It's alongtinme agoin just the mx of |11  going to get to what | have a feeling is a subject
12 where things were at the tine. | would be guessing. 12 you actually really love, which is planograns, given
13 BY MR MXEES 13 your history. | want to show you two docunents,
14 Q Ckay. Al right. WlI, you did say 14 DX1130 and DX1131.
15  that the removal of flavors mght have had an effect |15 (Exhibit DX1130, Planogram was
16 on NJOY's success -- 16 marked for |dentification by the court
17 A R ght. 17 reporter.)
18 Q Wul d you have had the sane question 18 (Exhibit DX1131, Planogram was
19  about whether the removal of flavors would have an 19 marked for ldentification by the court
20 effect on the Nu Mark product’s success? 20 reporter.)
21 A Yeah, | think the difference is that 21 Q Looking at DX-1130, this is a
22 NJOY -- if you think about that, it came |ater when 22 docurent which has -- oh, okay. Isit -- isthis the
23 it was kind of an FDA nandate, so the playing field 23 current set or planogramthat you use in JUL -- in
24 was leveled, kind of when NJOY cane out of the flavor |24  your Sheetz stores in this category?
25  business, so it was nenthol and tobacco for 25 A Yes, | think there may be some m nor
Page 67 Page 69
1 everybody. 1 variation within the, you know, vendor space, but
2 So that's alittle different than 2 that's pretty close to accurate.
3 what kind of | think you said the MarkTen had been 3 Q CGkay. And if we could go to 1131,
4  pulled in 2018, which | recall, but that is different | 4 thisis a-- based on your annotation to your
5 if -- you know, because there were other people that 5 declaration, we understand this to be the planogram
6 had not pulled fruit flavors or flavors beyond 6  when JUL first cane into the category set.
7  tobacco and nenthol . 7 I's that consistent with your
8 Q Ckay. But then do you agree that not 8  recollection?
9  having flavors during a tine when others are using 9 A Yeah.
10 flavors woul d hinder your ability to conpete? 10 Q Ckay. And so here we have JUL
11 A That's very likely, yes. 11 towards the bottomby contrast to the planogramwe
12 Q Let's go on to Paragraph 17, and you 12 just looked at where JUL was at the top; is that
13 wite: Shelf space for vapor products -- or it 13 correct?
14 states here, excuse me: Shelf space for vapor 14 A Yes.
15  products and ot her innovative tobacco products is 15 Q And if we look at -- if we mark
16  kept separately fromtraditional cigarettes. 16 DX1132.
17 And by the way, why is that? 17 (Exhibit DX1132, Planogramin January
18 A Just the -- we break up all the 18 2018, was nmarked for ldentification by the
19  categories that way. So if cigars are kind of in 19 court reporter.)
20  their own section, then snokel ess tobacco, Snuff, is |20 MR SONATI: Ckay. It's |oaded.
21 inits ow section. It just draws a clear 21 MR MBES:  (kay.
22 delineation between product type formfactor and it's |22  BY MR MOXBES
23 easier for the person running the register to find 23 Q This is what we understand to be the
24 the product for the consuner when they ask for it. 24 planogramin January 2018, just before Hite was
25 Q And does shel f space al so help with 25 introduced into the market. |s that consistent with
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Page 70 Page 72

1  your recollection? 1 Sheetz had the right to voluntarily terminate its

2 A. Yeah, that shows Elite in the 2  participation in whole or in part with this shelf

3 planogram. So yes, that would have been -- that 3 space agreement?

4 would have been March of 2018 in stores, I believe. 4 A. Yes.

5 0. Okay. And JUUL was at the very 5 0. Let's jump ahead to Paragraph 22

6 bottom here? 6 through 24.

7 A. Yeah. 7 And I just want to focus first on the
8 0. And so we looked at a planogram from 8  header of these paragraphs, Roman IV Altria's

9 2015 where JUUL was near the bottom. We looked at a 9 discontinuation of MarkTen, an investment in JUUL.
10 planogram from Jamuary of 2018 where JUUL was at the 10 Did the FIC write that header?

11 very bottom. 11 A. Yes.

12 Why do you think JUUL was able to 12 Q. Am I correct, Mr. Crozier, have no

13 have the success it had despite being at the bottom 13 personal knowledge as to whether and to what extent
14 of your set? 14 these two events -- the discontimuation of MarkTen
15 A. I think it just had a product quality |15  and Altria's investment in JUUL are linked; isn't

16 or resinated with consumers. And you see similar 16 that correct?

17 things where sometimes, as a category, you put better |17 MR. LOVINGER: Object to form.

18 selling products on the bottom shelf because the 18 A. I'm sorry. Can you restate it?

19 consumers will find the product or know that you have |19 Q. Very badly-worded question.
20 it, if that makes sense. 20 Do you have any personal knowledge as
21 Q. So is placement on the shelf alone a 21 to whether and to what extent these two events
22 guaranty of success -- a higher placement on the 22 identified in the header the discontimuation of
23 shelf alone a guaranty of success? 23 MarkTen and the investment in JUUL are linked.
24 A. No. 24 A. No personal knowledge, just lived
25 Q. Does product quality matter? 25 through both and in rumning the category.

Paée 71 Page 73

1 A. Yes. 1 Q. Okay. Now, taking Paragraph 22

2 0. Now, you mentioned how -- you 2 first, in 2018, before Altria's announced its

3 mentioned how there are -- one of the factors you 3 investment in JUUL, Altria had been aggressively

4 take into account in setting the planogram are 4  promoting Nu Mark products. Altria paid Sheetz -
5  contracts with suppliers or mamufacturers. 5 | ir 2018 for the right to the top three

6 Do you recall giving that testimony? 6 shelves in Sheetz's vapor displays. When Sheetz

7 A. Yes. 7 entered into the agreement with Altria in 2018, the
8 Q. And you signed such a contract with 8 plan was to fill the top three shelves and Sheetz's
9  Nu Mark or Altria or one of its service companies, 9  vapor fixtures exclusively with Altria's Nu Mark

10 correct? 10 products until Altria discontimued MarkTen December
11 A. Yes. 11 2018 MarkTen occupied more shelves and was in a more
12 Q. If you could go to DX-1134. 12 favorable display position than any other vaping

13 (Exhibit DD-1134, Agreement, was 13 brand sold at Sheetz.

14 marked for Identification by the court 14 Do you see that?

15 reporter.) 15 A. Yes.

16 Q. Is this an agreement that you signed 16 Q. Okay. And am I correct that you were
17  with Nu Mark LIC regarding shelf space in 2018? 17 speaking here about all the Nu Mark products,

18 A. Yes. 18 cigalike and pod together?

19 0. And if you go to the second page of 19 A. Yeah, and the top three shelves, that
20 Paragraph 4 and looking at 4B, it states: Retailer 20 would have been both, yes.

21 may terminate this RUF in its entirety or with 21 Q. Okay. And when you talk about

22 respect to one or more stores. 22 aggressively promoting Nu Mark products, you're

23 Do you see that? 23 talking about all of the cigalike and pod products
24 A. Yes. 24 together?

25 Q. Am I correct in understanding that 25 A. Correct.
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Page 74 Page 76
1 0. And if, in fact, we go to 1 A. Mark -- MarkTen Elite, is that what
2 Paragraph -- the annotation that you prepared, which 2 you're asking?
3 for the record is DX-1129, and if you go to Paragraph | 3 BY MR. MOSES:
4 22 in that ammotation, do you see that underneath 4 Q. Well, I'll ask generally about
5 the -- underneath that, are you listing various kinds | 5 MarkTen. Isn't it true about MarkTen, is it true
6 of -- what are you listing underneath Paragraph 22 in | 6 that MarkTen generally did not make a dent in JUUL's
7 your ammotation? 7 shares in 2018?
8 A I | ¢ A Correct.
s 9 Q. And isn't it true that Elite didn't
10 _ 10  make any dent in JUUL's share in 2018?
. = . LOVINGER: ~ bject. o forn.
2 N | A Comect,
1 13 BY M. MOSES:
14 _ 14 Q. Now, you mentioned the promotions for
> I | o clite which appear to have run from March 4, 2018 and
s 16  that's when it was introduced at your stores; is that
7 N |1 correct?
e A Yes.
Y e 19 Q. All the way through to September 30,
2 N |20 2018 Do you see tnat?
2 . |2 A vem
2 I < 22 Q. And did JUUL respond at all with new
23 then what I have on the promo calendar just shows 23 kinds of promotions of its own after Elite was
24  promotional calenders by week. It's an Excel file. 24 introduced?
25 Q. And these promotions, to confirm, 25 A. No, I mean, they just ran their

Paée 75 Page 77
1 involve both the MarkTen product and the Elite 1 normal -- they would do -- their offer was generally
2 product? 2 $20 off of a pod pack with the -- or battery and pod
3 A. Yeah. 3 pack together. But I don't recall them doing things
4 Q. And can you explain why despite that 4 above and beyond to address that.
5 aggressive promotion of MarkTen products in 2018, 5 Q. And am I correct that that promotion,
6 those products were unable to make significant 6 that $20 off promotion was something that they had
7 progress in taking share away from JUUL? 7 done before Elite was even introduced?

8 MR. LOVINGER: Object to the form and 8 A. Yeah, that -- that was their standard
9 foundation. 9 offer. I think it was 20 bucks off the battery with
10 A. Yeah, there would just -- it would 10 pods and then 10 or 15 off if it was just the battery

11 be -- I would speculate a little bit but I mean it 11 alone device.

12 just did not resinate with consumers quite the same 12 Q. Did JUUL seem particularly concerned
13 way or as they had hoped, if that makes sense. Both |13 with the Elite introduction?

14  of those were pretty aggressive offers, but they 14 MR. LOVINGER: Cbject to form.

15  didn't really generate a ton of through-put, but long |15 A. I don't recall them being concerned
16 term, again, be a 1little bit of speculation because 16 in our discussions at the category level when we were
17 it was less than a full year that product had on the |17 plamning out promotions.

18 market, kind of launched in March of 2018 and the 18 BY MR. MOSES:

19 decision to pull it was in the fall, late fall of the |19 0. Now, I note that the promotion for

20 same year, which isn't a long runway of time. 20 Elite ended on September 30, 2018 before restarting
21 Q. Did you -- am I correct, Mr. Lovinger |21 again in November -- the end of November as you said
22 made a foundation objection. I am correct by the way |22 you believed to move through some inmventory. But

23 that the MarkTen products did not make a significant |23 focusing on September 30, 2018, if you could go back
24 dent in JUUL's share during 2018? 24 to DX1135, which is the device chart, do you see on
25 MR. LOVINGER: Object to form. 25 that chart how the volume -- how it represents that
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Page 78 Page 80
1  the vol une dropped off significantly for Hite 1 e
2 devices foll owing Septenber 30, 2018? 2 e
3 A Yeah. 3 Il
4 Q Do you think that had to do with the 4 A Yeah.
5 ending of the pronotion? 5 Q Ckay. And @ eenSnoke was what ?
6 MR LOANER (hject to form 6 A That wes a cigalike product that was
7 A Yeah, | nean that's a reasonabl e 7  part of Atria's portfolio.
8  assunption. 8 Q And if you go down to the annotation
9 BY MR MEES 9 under Paragraph 25, |
10 Q And why is it a reasonabl e 0 I
11 assunption? 1
12 A Vel |1, when the cost of a product goes |12 A Yeah.
13 back up or off -- a product comes off a heavy 13 Q (kay. So despite -- and in 2017,
14 promotion like that, we generally see units 14 Atriawas or Nu Mrk was aggressively promoting its
15  decel erate. 15  MarkTen product s?
16 Q This seens to decel erate alnost to 16 A Yeah.
17 zero. 17 Q And in 2018, was Altria or Nu Mark
18 Does that surprise you? 18  aggressively pronoting its MrkTen products?
19 A | don't knowif | would characterize 19 A Yes.
20 it as surprised but it was a pretty big drop-off for |20 Q And you agree that despite that
21 sure, yes. 21 aggressive promotion, they lost significant share
22 Q Now, M. Qrozier, I'd like toturn 22 fromJUL and weren't able to recover it?
23 focus to Paragraph 24. And you state from2016 until |23 M LOANER (bject toform
24 JUL took off in 2017, MarkTen had been the |eading 24 A Yeah, they had lost share to JUL
25  vapor brand sold at Sheetz stores. Is that a 25  over that period of tine.

Page 79 Page 81
1  reference to the MarkTen cigalike products? | 1 BY MR MEBES
2 believe contributing factor included MarkTen's 2 Q And they failed to recover it over
3 favorable shelf position, Aitria's heavy pronotional 3 that period of tine; is that correct?
4 activity and the wide variety of flavors offered for 4 A Qorrect.
5 sale at Sheetz. 5 Q Do | think the | osses woul d have been
6 Those factors continued into 2017 6 greater if there had been no aggressive pronotion?
7  into 2018, correct? 7 Ddyou hear the question? | had a phone call that
8 A Yes, until the Altria pulled their 8 nmght have interrupted the --
9 flavored products, yes. 9 A Yeah. (ould you say it again? |'m
10 Q And so the full of those flavors had 10  sorry. | couldn't hear.
11  a conpetitive effect on Aitria s products? 1 Q That's the problemwith doing this in
12 A | don't recall off the top of ny head |12  an office.
13 what the exact drop-off was, but again, conpared to a |13 Do you -- strike that. [I'll strike
14 brand like NJOY, it woul d have been a di sadvant age 14 the question.
15  not having the same flavor assortnent. 15 Do you recal | what -- by the way, in
16 Q And so if we go to the annotated 16 Cctober of 2018, do you recall the G eenSmke share
17 version of this, if you look there, you point out -- |17  at that point?
18  and this is again 1129, and |'mlooking at Paragraph |18 A | don't recall what it was at that
19 24, the annotations to it. | 19  point.
20 I | Q vl let's look at -
2l e 21 M MXEES: Adam whichis the
2 s 22 (ctober 2018 doc DX?
23 A Yeah. 23 MR SOMATI: | believe that's
2 Q Cay. 24 DX1146.
% I | 5 MR MCBES Ciay. Let's just rark
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1 that for a second. 1 mnufacturer, Novenber 2018.
2 (Exhibit DX-1146, Spreadsheet, was 2 And does this look famliar to you as
3 marked for Identification by the court 3  well as aregular report prepared to nonitor this
4 reporter.) 4 category?
5 BY MR MEES 5 A Yeah.
6 Q So we're going to call that up and 6 Q Ckay. And if we go to the next page,
7 Mark Dx-1146. 7  do you see that MarkTen has gone down further at this
8 And this is a spreadsheet that we 8  point, Novenber 2018?
9 printed for Cctober 2018, performance in this 9 A Yeah, it looks like about ]
10  category fromthe files you produced. 10 I
1 Does this look famliar to you? 1 MR MEBES: Wy don't we just take a
12 A Yeah. 12 quick break there, and I'Il go over ny notes and
13 Q Ckay. And is this aregular report 13 probably about in a position to finish up relatively
14 that was prepared to monitor the performance inthis |14  quickly?
15  tobacco product category? 15 (A discussion was held off the
16 A Yeah. 16 record.)
17 Q Ckay. |f we go to the second page 17 (A brief recess was taken.)
18  and we see the bottomright corner, e-cig share by 18 BY MR MXEES
19  state by revenue. And you see JUL Labs is |isted 19 Q So M. Qozier, |'mnearing the end
20 there Jjjj vercent total? 20 here. | just want to go back to Paragraph 25
21 A Yeah. 21 quickly.
22 Q And that's consistent with the nunber |22 You wite: Wile the deep discounts
23 you put in your annotation under Line 25? 23 help to sell MarkTen, it never took off the way JUL
24 A Yeah. 24 did, JUL was able to becone the |eading supplier of
25 Q Gkay. And MarkTen is JJjj percent? 25  vapor products without offering such deep discounts
Page 83 Page 85
1 A Yeah. 1 because JUL had a superior product that custoners
2 Q And GeenSwoke is ] percent? 2 preferred over other vapor brands.
3 A Qorrect. 3 Wiat do you nean -- what did you nean
4 Q And if you | ook at your annotation 4 when you said that "JUL had a superior product"?
5  under Paragraph 24, MirkTen ended Decenber 2017 with 5 A | think what | was referencing there
6 |l rercent and GeenSwoke at ] percent, correct? 6 isjust the look of the product. You know it was in
7 A That's under which one? Sorry. 7 aUBtype format with like a mat finish. The
8 Q Under Paragraph 24. 8  eases -- just fromthe appearance, the packaging was
9 A Ckay, yes. 9 clean too. Aso the ease of use. Not having the
10 Q So the Nu Mark products lost share 10  click pod systemwas, you know user friendly, you
11 during the year? 11 could charge on one end and then renove the
12 A Yeah. 12 cartridges in and out wthout having to screwthemon
13 Q And if we could put up the Novenber 13 and off. Those were formfactors -- those form
14 chart -- 14 factors that really resonated, that had had a hi gher
15 MR MBES: Adam what is the -- 15 quality perspective there and drove a lot of that
16 M LOANGER That is DX 1145. 16 success.
17 MR MXBES. So we're going to put up 17 Q And those formfactors are found in
18 DX1145. 18  pod products?
19 (Exhibit DX1145, Chart, was narked 19 A Yes.
20 for Identification by the court reporter.) 20 M LOANGER ject to form
21 BY MR MXEES 21 BY MR MXEES
22 Q Wiich is the version of this chart 22 Q Vs its delivery of nicotine
23 for Novenber. 23 satisfaction also sonething that made it a superior
24 A Yes. 24 product ?
25 Q And so this is the sumary by 25 A Yes. | think that hel ped as well.
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Page 86 Page 88
1  The percentage of nicotine was -- | think at the time | 1 A Yeah, |'mnot sure if | neant only
2 JUL had the highest nicotine percentage. 2 cigalikes or both, but | nean | probably viewed Hite
3 Q And you say at the tine, since that 3 as somevhat as a success in terns of thinking of them
4 tine, have other products come on the market with 4 together as one because the MarkTen Hite was an
5 simlar nicotine satisfaction? 5  exclusive launch for Sheetz, so there was -- there
6 A Yeah, |"mnot sure if NJOYis a 6 was an elenent of that there, too, but | mean
7 slightly higher or not, but | think it's right in 7 generally, you know, | don't renenber the exact
8 line, maybe a little higher. | don't recall off the 8  percentages, but the mgjority of MarkTen sales were
9 top of ny head, though, the exact percentage. 9  the cigalikes.
10 Q And what about Vuse Alto? 10 Q And -- and as we reviewed the share
1 A I"'mnot sure about that one. | think |11  of MrkTen in 2018, after the introduction Hite
12 that's 4 percent and JUL's 5, if |'mrenenbering 12 actually went down; is that correct?
13 that correctly. | night be thinking of B u, though, 13 A Yes.
14 but they're all in the sane bal | park. 14 Q Sois it fair to say the success they
15 Q And is that one of the factors there 15  had has been largely prior to 2018?
16  being in the same bal | park a nicotine satisfaction 16 M LOANGER (bject to form
17 that makes them conpetitive with JUL? 17 A Yes, right. | mean that's one way to
18 A Yeah. 18 look at it.
19 Q Now, you wite: Nevertheless -- or 19 BY MR MXEES
20 it's witten, neverthel ess MarkTen remained the 20 Q Now, you say that you were initially
21 second largest vapor brand behind JUL at Sheetz 21 surprised that Altria woul d discontinue MarkTen.
22 through 2018. 22 Do you have any personal know edge as
23 And we just revieved the revenue 23 toany analysis that Alitria or its affiliates
24 share nunbers before the break. 24 conducted and deci ded whether or not to discontinue
25 I's the reference there to MarkTen all 25  MirkTen?

Page 87 Page 89
1  of the MarkTen products, cigalike and Hite? 1 A No.
2 A Yeah. 2 Q Do you have any knowl edge as to
3 Q If the sentence were to read: 3 whether Nu Mrrk nade or |ost noney?
4 Nevertheless, Hite renained, could you have said 4 A No.
5  second |argest vapor brand behi nd JUL? 5 Q Do you have any know edge as to any
6 A No. 6  regulatory assessnents they had as to the Iikelihood
7 Q You know, if we could go to Paragraph 7  of success and seeking and PMIA?
8 26 of your declaration, in late 2010, Altria 8 A No.
9  announced that it woul d discontinue MarkTen as of 9 Q Do you have any know edge as to their
10  Decenber 19, 2018. 10  assessnent of the future prospects of the product in
11 (n Decenber 20, 2018, Altria publicly |11  a market that had becone increasingly domnated by
12 announced they want to nake an investnent in JUL. | |12  pods?
13 wasinitially surprised. Atria would discontinue 13 A No.
14 MarkTen since Aitria participates in every |evel of 14 Q Do you have any know edge -- and you
15  the tobacco industry. And MarkTen had been fairly 15 wite -- moving on, you say the decision to
16  successful at Sheetz, although it appears that 16  discontinue MarkTen nade nore sense once Altria
17 MarkTen was not as successful as other retailers. 17 announced their partnership wth JUL.
18  The decision to discontinue MirkTen more sense when 18 Do you have any know edge as to the
19  Atria announced that it partnered with JUL. 19  negotiations between JUL and Altria?
20 Dd | read that correctly? 20 A No.
21 A Yes. 21 M LOANGER (bject to form
22 Q Now, when you say that "MarkTen had 22 BY MR MEES
23 been fairly successful at Sheetz," are you again 23 Q Do you have any know edge as to when
24 referring to the cigalike products? 24 agreenents were reached with JUL for any investment
25 M LOANGER (bject to form 25  versus when decisions were made to discontinue any N
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1 Mrk products? 1  tobacco products when it happened in Cctober 2018 in
2 A No. 2 terms of your P&L?
3 Q Now, one thing | noted is your 3 MR LOANGER (bject tothe form
4 declaration junps straight to Decenber 20, 2018 and 4 A Vel 1, we self-supply MarkTen Hite,
5 you state that Altria announced it woul d discontinue 5 sol think we had enough product that -- and of the
6  MrkTen as of Decenber 19, 2018. 6  other MarkTen to continue selling it for a while.
7 By the way, were those the FTC s 7 So inmedi ately, it was not like a
8  words? 8 myjor decline. And MarkTen Hite itself was not a
9 MR LOANGER (hject tothe form 9 mgjor portion of MarkTen, and as you know MNarkTen
10 A Those -- | think those are ny words 10 vas roughly Jjj percent of the category less at that
11 that they summed up in the declaration. 11 point, so it would have been a pretty small inpact to
12 BY MR MEES 12 the category as a whole even if it had been sol d
13 Q Do you recal | that the announcenent 13 imediately but we had sonme tine to sell through the
14 to discontinue MarkTen happened on Decenber 7, 2018? |14  product. The frustrating part, | guess, was just
15 A | don't -- maybe | m srenenbered 15  managing the product comng in and out -- product
16  that, but | thought it was the 19th or | did at the 16  returns and noving stuff around on the shel ves.
17 tine. 17 Q Now, | want to turn to Paragraph 27
18 Q (kay. Do you -- in any event, in 18 and 28. See | promsed we're al nost done.
19  reading the declaration, | noted that you went 19 In Paragraph 27, as part of Altria's
20  straight to Decenber 2018 but do you recall that in 20 partnership with JUL, Altria announced that it
21 Cctober 2018 Aitria renoved its pod products and 21 entered into a service agreenent with JUL, and then
22 flavors? 22 you go on to describe sone of that, and then in
23 A | -- in Qctober, | thought they had 23 Paragraph 28, on January 30, 2020, however, Altria
24 removed pod and flavor but we had had the MarkTen 24 sent aletter toall of its retail partners that it
25 cigalikes, correct? Ve kept the MarkTen cigalikes, 25 termnated the services agreement with JUL. As a
Page 91 Page 93
1 and then | think it was in Decenber they got -- nade 1 result, Aitria would no | onger offer any new coupons
2 the announcenents that al| MarkTen products woul d go 2 for JUL and it would no longer be allowed to occupy
3 away. 3 any part of the top three shelves, according to
4 Q And it waes the discontinuation of 4 Atriastarting April 1, 2020 the top three shel ves
5  MrkTen cigalike in Decenber that surprised you? 5 can be used to display Aitria's on! N cotine Patches,
6 M LOANER ojection; form 6  Skoal Snus or Black & MId dgars.
7 A Yeah, and that was because it was a 7 Do you see those two paragraphs?
8 conplete -- the way | took that was they would no 8 A Yes.
9 longer -- Altria would no |onger be involved in the 9 Q Wy is JUL still at the top of the
10  vapor category, which they're involved in every 10  shelf inlight of what you wote on Paragraph 28?
11 nicotine category. 1 A ¢ renegotiated that space, so JUL
12 Q And did you discuss the Cctober 12 is at the top of the fixture because it's the nunber
13 withdrawal of pods or flavors with the FTC? 13 one product in the category for e-cigarettes.
14 A | don't knowthat we got into that 14 Q And so you wanted to have -- is the
15  specifically. | don't renenber that. 15  fact that it was the nunber one category -- product
16 Q Do you recal | that that surprised 16 inthe category a reason you wanted it at the top?
17 you? 17 A Yes.
18 A | don't think it surprised ne. | 18 Q By the way, do you view the narket
19  think it was at the time | think Altria had been 19  for shelf space as conpetitive?
20  working on preventing youth access with the FDA so | |20 MR LOANGER ject to form
21 know they had taken a stance against sonme of the 21 A Wiat do you nean?
22  flavored products. So | think it was kind of inline |22  BY MR MOXEES
23 wvith sone of their viewon the category. 23 Q V¢l 1, are manufacturers still
24 Q And did the renmoval of Hite create a |24  conpeting to get shelf space at your stores in the
25 significant issue for you as a category manager of 25  e-vapor category?
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Page 94 Page 96
1 A Yes, yes. 1 filed. Sgnificant costs there, so certain products
2 Q And did the arrangenents described in 2 that did not have a PMTA path or an intention to be
3 Paragraph 27 regarding Altria's partnership with 3 taken down that path had to be sold through a return
4 JUU, as you put it there, prevent the rise of NJOY? 4 to the vendor ahead of tine.
5 MR SANTCE: (hject to form 5 It also neant anything -- like it
6 MR LOANER (hject to form 6 kind of limted what you could bring to market, new
7 A I'd be -- well, you're saying -- hang 7  products and innovation.
8  on one second. 8 So that was another inpact there of
9 BYM MEES 9  PVIAs but in a broader sense.
10 Q Let ne refrain the question. Let ne 10 Q Ckay. And you tal ked about Altria's
11  withdrawit. Qdven the objections, let me refrain 11 views on youth vaping a nonent ago, and |'mnot
12 the question. 12 looking to reviewthat, but do you agree that the
13 Dd NOr's -- we reviened NJOY's rise |13  makers of these -- is it Sheetz's point of viewthat
14 previously in this deposition. 14 the tobacco products with which it partners need to
15 Dd that occur while Altria was 15  be very good at neeting these rules and achi eving
16  engaged in what you call the partnership with JUL in |16  high standards in doing so?
17 Paragraph 27? 17 A Yes.
18 A Yes. 18 Q Ckay. In your experience, did Aitria
19 Q Can we go to Paragraphs 29 and 30, 19  try to do so0?
20 and this is a section called Increased Tobacco 20 A Yes.
21 Regulations. The FDA and Congress recently passed a |21 Q And woul d its assistance for JUL in
22 nunber of newregulations that wll affect the 22 helping it meet these rules be beneficial fromyour
23  tobacco industry and the retail sale of tobacco 23 point of view?
24 products. 24 M LOANGER (bject to formand
25 And you described sorme of them and 25  foundation.

Page 95 Page 97
1 then you wite in Paragraph 30: The FDAis also 1 A Yes.
2 requiring all vapor products on the market to submit 2 BY MR MEBES
3 a PMIA by May of 2020. In order to continue 3 Q Ckay. Véll, let nme look at our |ast
4 marketing their products to other consuners, Sheetz 4 exhibit, which is DX1143.
5 wll only sell vapor products from conpanies that 5 (Exhibit DX1143, SHEETZ5784 through
6  have conmitted to submt an PMIA application prior to | 6 SHEETZ5785, was narked for Identification by
7 the FDA deadline. 7 the court reporter.)
8 Do you see that? 8 BY MR MEBES
9 A Yes. 9 Q And this is Bates stanped SHEETZ5784
10 Q Wiat is the significance of the FDA 10  through 85.
11 regulations they describe in Paragraph 29 and 30 for |11 Do you have it there, M. Qozier?
12 the category? 12 A Not yet.
13 A The signi fi cance of the ninimumage 13 Q It's not yet inthe Box. But if you
14 going from18 to 21, that essentially noved three 14 don't mnd, we'll look at it on the screen.
15  years of consuners out of all nicotine categories and |15 A | seeit.
16  then, in February of 2020, the ban on all flavored 16 Q Ckay. And do you recognize this as a
17 products that were in pod systens was banned. That 17 notice that JUL sent its trade partners follow ng
18 was a big one, too. 18 the investnent by Aitria in JUL?
19 | think, prior to that, safe to say 19 A Yes.
20 thengjority of sales were in the flavors that were 20 Q And if you look at the bottomof the
21 not nmenthol and tobacco. So those were two big 21 paragraph, the bottomof that first page, it says:
22 things that hit, removing three years of consumers 22 Atriawll also partner with us on our efforts to
23 and then also a significant assortnent fromthe 23 prevent youth fromusing any tobacco products and
24 category and then the last paragraph, PMIA from-- 24 we'll work with Alitria to prevent youth usage through
25  that was the prenmarket tobacco applications had to be |25  our previously-announced initiatives, et cetera.

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-025




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 6/1/2021 | PAGE 41 of 96 | OSCAR NO. 6013&5%5@0

Paul Crozier Confidenti al

01/19/ 2021 98 to 101

Page 98 Page 100
1 Do you see that? 1 types of products.
2 A Yes. 2 Q And if a product doesn't get a PMIA
3 Q Wul d you view that as a benefit for 3 approval, it cannot be sold after May of 2020 or
4 JUL's partnering with Atriain this category? 4 whatever the current deadline is, correct?
5 A Yes. 5 A Yeah, they -- they had to have it
6 Q And you al so wite in Paragraph 30 -- 6 subnitted by the deadline, but | -- to ny know edge,
7 MR MXBES: You can take that down, 7  the only product that still has received a PMA
8  Adam 8 approval is iCoast, so | think as long as they're in
9 Q -- Sheetz will only sell vapor 9  the works and the FDAis reviewing them they are
10  products from conpanies that have comtted to submt |10  still conmitted to be sold.
11  a PMIA application prior to the FDA deadline. 1 Q Wul d you view Altria's -- do you
12 Do you see that? 12 viewAtriaas having its act together -- | forget
13 A Yeah. 13 howhe put it -- interns of these kinds of
14 Q Wiy will Sheetz only sell vapor 14 regulatory issues?
15  products from conpanies that have comtted to submt |15 A Yes.
16  a PMIA application prior to the FDA deadline? 16 M LOANGER bject to form
17 A Because if a conpany didn't intend to |17  BY MR MEES
18 file a PMIA we didn't want to be left holding a 18 Q Wul d you view their assistance to
19  bunch of product at the tinme when -- soit's just to |19  JLI in achieving PMIA approval as a positive for the
20  back it up. The product didn't go through the PMTA 20 category?
21 process by the deadline, it had to be removed from 21 A Yes.
22 the market. 22 Q VWul d Sheetz want to sell a product
23 So you didn't want a bunch of product |23  that a conpany that concluded did not achi eve PMA
24 like that in your store and have to returnit; 24 approval ?
25  especially froma smal ler vendor that mght not 25 A No.

Page 99 Page 101
1 understand all the rules and regul ati ons and then if 1 Q Wul d you expect -- strike that.
2 you had mllions of dollars in product to return, you | 2 Do you have any personal know edge of
3 theoretically could be left with a bunch of returns 3  why Aitria removed Hite?
4 towite off if the vendor was no longer sol vent. 4 A No. Just the fact that | woul d
5 Q You understand that the PMIA 5 imagine it wasn't selling to their expectations.
6 applicationis alsointended to assess products -- 6 Q Do you have any personal know edge of
7 and whether the FDA views themas beneficial for the 7  why Aitria removed the Apex pod product ?
8  public health? 8 Have you ever heard of the Apex pod
9 A Yeah. 9  product? Let ne start there.
10 Q Does Sheetz have a view as to whether |10 A | heard about it --
11 it would be appropriate to sell products where 1 Q Srike that. Let ne reask the
12 there's no intention to submt a PMIA because it 12 question.
13 would be indicative that it mght not be viewed as 13 Have you ever heard the Apex product ?
14 having an ability to achieve FDA approval ? 14 A Yes.
15 A Yeah. | nean that's an inportant 15 Q Dd you ever use it or sell it?
16  part of it, too, to pass a conpany that -- | nean | 16 A No.
17 think that speaks nore to people acting in good 17 Q Do you have any personal know edge of
18  faith, right? If a product was -- you know if we 18 why Altria renoved Apex?
19  knew a product had no intention of going through 19 A No.
20 PWTA we would not carry it, for obvious reasons, 20 Q Do you have any personal know edge of
21 right? Like the conpany woul dn't have been doing the |21  why Alitria renoved flavors other than nenthol or
22 homework of PMIAs, hundreds of thousands of dollars 22 mnt?
23 to put together and a bunch of research and speaks 23 A As | understand it, they were trying
24 to, you know, a conpany being organi zed and havi ng 24 to get ahead of what they perceived to be a driver of
25 their -- the right regulatory frane of mind for these |25  the youth problemand flavors was sonething they
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1  thought was inpacting that. 1 Q And if you look at the share of JUL
2 Q And the FDA eventual |y agreed with 2 during the sanme tine period, fromFebruary 2018
3 that; isn't that correct? 3 through Septenber 2018, how did JUL's share change
4 A Yes. The FDA had the products all 4 at Sheetz?
5 pulled in February of 2019. 5 A It looks like it dropped a little bit
6 Q Do you have any personal know edge of 6 and then came back after Cctober --
7 why Altria shut down Nu Mark? 7 Septenber/Qct ober.
8 A No. 8 Q During the period when MarkTen Hite
9 M MBES M. Qozier, that's all | 9 was sold at Sheetz, did JUL and MarkTen Hite
10  have, thank you very much, subject to any followup 10  account for substantially all of the pod-based
11 questions foll owing M. Lovinger. 11 vaporizers sold at Sheetz?
12 MR SANTGE: G off the record for a 12 A I"'mtrying to think if we really had
13 nmnute. 13 any other -- | don't think Vuse A'to had been
14 THE REPCRTER  C'f the record at 14 launched yet. It looks like right after Hite cane
15 11:51. 15 out, so, yeah that was -- yeah, | think that was it.
16 (A brief recess was taken.) 16\ just had the Hite and JUL for pod-based.
17 EXAMNATION BY MR LON NCER 17 Q Do you recal | M. Mses asking you
18 Q M. Qozier, ny nane is Mchael 18 about the cause of the steep drop-off and MirkTen
19  Lovinger. | represent the Federal Trade Commission 19 Hite device sales in the PX1135?
20 inthis matter. Nce to meet you virtually today. 20 A Yes.
21 Do you recal |, inyour -- in your 21 Q Thank you. Wen did Altria announce
22 discussion with M. Mses -- let ne actually share a |22  that it woul d discontinue the sale of MarkTen Hite?
23 docunent with you. 23 A | believe that was the fall of 2018.
24 Do you see a docunent marked DX1135 24 Q Do you recall -- was it Qctober 2018
25  on your screen? 25  or do you not recall right now?

Page 103 Page 105
1 A Yes. 1 MR MXBES: (bjection to form
2 Q Do you recal | discussing this chart 2 A | believe -- yeah, | believe -- I'm
3 that M. Moses created earlier today? 3 not a hundred percent sure. It was between Cctober
4 A Yes. 4 and Novenber, | think, but | don't know the exact
5 Q The chart in DX1135 purports to show 5 date.
6  the share of pod-based vaporizers sold from Sheetz 6 MR MBES. No worries. Let ne --
7 fromJuly 2017 to July 2020; is that correct? 7  let me share a docurment marked PX3118.
8 A Yes. 8 (Exhibit PX3118, Email, Cctober 26,
9 Q Do you recal | when MarkTen Hite was 9 2018, was nmarked for ldentification by the
10  first sold at Sheetz? 10 court reporter.)
11 A That woul d have been March of 2018. 1 MR MEBES. Mke, is this a new
12 Q If you look at the chart that 12 docurment? Sorry.
13 M. Mses shared in DX1135, did Aitria growits share |13 M LOANGER VYes, thisis a new
14 of pod-based vaporizers at Sheetz starting in March 14 docunent marked -- 1'msorry, marked 3118.
15  of 2018? 15 MR MEBES: Mchael, you're sharing
16 A Yes. 16 your screen, just FYI.
17 Q And if you look from February 2018 17 M LOANGER Yeah, | can't figure
18  through Septenber 2018, how did Altria' s share of 18 out howto turnit off. Let ne stop this here.
19  pod-based vaporizers sol d at Sheetz change? 19  Let's go off the record for a second.
20 A I't appears that -- |ooking at that 20 THE REPCRTER  O'f the record, 12:37.
21 graph that it continued to grow through Septenber. 21 (A discussion was held off the
22 ¢ I | 2 record.)
2 I | 5 R LOMNGR
2 s 24 Q Do you see a docurment marked PX3118
25 A Yeah. 25 inthe share drive and |I'Il also share the screen.
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1 A Yeah, | see that. 1 when you wote it?
2 Q Do you see the docunent narked 3118? 2 A Yes.
3 Qeat. It appears to be an email that you sent to 3 Q Do you recal | any other e-cigarette
4 Douglas MIIs, Joshua Canpbel | and Natthew Decker on 4 suppliers besides Aitria that voluntarily
5  (ctober 26, 2018 with a subject: For a decision to 5 discontinued an entire product |ine pending FDA
6  continue sales select Nu Mark SKik. 6  approval ?
7 Do you see that? 7 MR MXBES. (bjection to form
8 A Yes. 8 A | don't recall, no.
9 Q And who are those individual s? 9 BY MR LOVI NGER
10 A Doug and Josh are directors in 10 Q The only tine you recal | a supplier
11  nmarketing and Matt Decker is a purchasing manager for |11  of e-cigarettes discontinuing an entire product |ine
12 our whol esal e side. 12 that was still on the market pending FDA approval was
13 Q It looks like you forwarded to himan |13  Atria's actions with MurkTen Bite in Qctober of
14 earlier email that you sent to Daniel Goffin. 14 2018?
15 Wio is Daniel Goffin? 15 MR MEBES: (hjection to form
16 A He's the vice president of narketing. 16 A Yes. But | think -- | mean, an
17 He is ny supervisor. 17 entire product line, that was the only one | -- JUL
18 Q Gt it. Andinthat email to DNA 18 had sold their mnt and sone of their flavors, but
19  could have been on Cctober 25, 2018, you wote, 19  not the entire product |ine.
20 quote: As discussed, there was a lot of news today 20 BY MR LOANER
21 and back and forth regarding Aitria's vape product. 21 Q D d certain manufacturers discontinue
22 The attached files and notes bel ow cover Atria's 22 flavors but not an entire product |ine |ike MarkTen
23 voluntary action/response to the FDA's Sept enber 23 Hite?
24 comments on the proliferation of vapor sales in the 24 MR MBES bjection to form
25  lhited States. This was a voluntary action taken by |25 A No, not that | recall, no.
Page 107 Page 109
1 Atriato address the FDA's concerns cited in 1 BY MR LOANGER
2 Septenber. This is not an FDA nandate to Altria. 2 Q Hw long did Aitria sell MrkTen
3 Dd | read that accurately? 3 Hiteinthe Lhited States?
4 A Yes. 4 A V¢ had it -- Sheetz had it from Mrch
5 Q And then you al so wote, quote: In 5 of 2018 till -- this communication shows Qctober. V¢
6  summary, one, MarkTen Hite pod-based product, Alitria | 6 filled it alittle bit beyond that, because of our
7 will end production of all SKs. However, Atria 7  self-supply nature because we had some product in
8 wll continue to accept orders fromour DC and we can | 8  reserve, | guess you could -- lack of better words.
9 continue to sell at retail until the inpacted Nu Mark | 9  But if you | ooked at when they had it available, it
10  SKUs are depl eted. 10  would have been March through Gctober. | guess
11 Dd | read that correctly? 11 that's about eight nonths.
12 A Yes. 12 Q Are you surprised that Altria would
13 Q Does this refresh your recol |l ection 13 launch a product with MarkTen Hite and discontinue
14 as to when Altria discontinued the sale of MarkTen 14 it eight nonths |ater?
15 Hite? 15 MR MEBES: (hjection; form
16 A Yes. 16 A | was a little surprised that it
17 Q And when was that ? 17 hadn't even been on the narket an entire year,
18 A Cct ober of 2018. 18  especially since we kind of had it as an excl usive
19 Q Look at page 2 of PX3118. You 19 product launch in March but less than a year is a
20 concluded your email to your boss, quote: | have not |20  pretty short tine.
21 heard of simlar actions |ooking to be taken by other |21 ~ BY MR MOBES
22 mnufacturers at this tine. 22 Q Do you recal | any other exanples of
23 Dd | read that correctly? 23 e-cigarette suppliers discontinuing products in that
24 A Yes. 24 short of a tine period?
25 Q And was that an accurate statenent 25 A | do not.
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1 Q If you turn to page 4 of PX3118, it 1 think Aitria -- the way it was explained to ne -- was
2  appears to be a letter fromAtria to Scott Gottlieb, | 2  discontinuing the pod-based system hel ped address
3 the FDA commissi oner. 3 that.
4 Wiy did you include that attachment 4 Q \és there somet hing specific about
5 inyour email, if you recall? 5  pod-based e-cigarettes that made themnore likely to
6 A I"mjust reading it quick here a 6  be used by youth?
7  second. Thanks. This looks like a note fromAtria 7 MR MEBES: (hjection to form
8 to the cormssioner of the FDA talking about why they | 8 A I"d be speculating, but alot there,
9 were pulling MarkTen Eite and Apex pod systens and 9  but I think nost of it was ease of use, like the
10 alsothat they were getting rid of the flavors of the |10  convenience that | nentioned earlier. You can just
11 MarkTen cigalike and G eenShoke cigal i ke products 11 click a pod and the actual battery. It's easier to
12 with flavors beyond menthol and nint and tobacco. 12 use.
13 So | think | was just giving him 13 Q In Cctober of 2018, Altria continued
14 background context into what Altria was thinking 14 its pod-based products purportedy for the youth
15 ahead of that discontinuation. 15 issues; is that correct?
16 Q If you turn to page 9 of PX3118, 16 MR MBES. (bjection to form
17 there's another attachment. It appears to be a 17 A Yeah.
18  letter fromAtriato retailers dated Gctober 25, 18 BY MR LONINGER
19 2018 19 Q Let ne continue. Atriadidn't
20 Wiy did you include this attachment 20  discontinue any cigalike products in February of
21 inyour email to your boss? 21 2018, only pod-based products?
22 A Just to provide further context. | 22 MR MBES: (bjection to form
23 think it kind of supported that letter to the -- or 23 objection; msstates the docunent.
24 explanation of that letter to Conm ssioner Gottlieb 24 A The -- well, on No. 2, they did
25 interns of why they chose to discontinue those 25  discontinue the other flavors of the cigalike
Page 111 Page 113
1  products. 1 products.
2 Q And there's a section -- a heading 2 Q Let ne rephrase the question.
3 that says: Qur actions, and Altria wote, quote: 3 Dd Atria discontinue any of its
4 Because we believe in the | ong-term promse of 4 cigalike product lines or just -- just flavors?
5  e-vapor products and harmreduction for adult 5 MR MBES: (bjection to form
6  smokers, we will take the follow ng actions to 6 A Just flavors.
7  address the conpl ex situation. 7  BYMR LOANER
8 (ne, discontinuing the sale of Nu 8 Q D d you experience any issues at
9  Mrk's MarkTen Hite pod-based product until we 9  Sheetz with use -- youth use of MwrkTen Hite?
10  receive a market order fromthe FDA -- sorry, from 10 A | do not recall any.
11  FDA or the youth issues otherw se addressed. 1 Q \¥re you avare of any reports of
12 DdAtria give you any other reasons |12  underage use of MarkTen Hite at other retailers?
13 for why it discontinued MarkTen Hite in Qctober of 13 A No, not to ny know edge.
14 2018? 14 Q Turning to JUL for a noment. \Vére
15 A | don't recall any. | think like 15  you aware of any reports of underage use of JUL at
16  that says there was tied to pod-based systens. 16  other retailers?
17 Q So the only reason you're aware of 17 A I"d not heard other specific
18  why MarkTen Hite was discontinued was because of the |18  instances -- well, | guess -- well, what do you mean
19  youth issue; is that -- is that accurate? 19  "use"? Like underage sales of product?
20 A Yes. 20 Q There's a -- the quote, youth issue
21 MR MBES: (vjection to form 21 that Aitria referenced --
22 BY MR LOANER 22 A Yeah.
23 Q And what does youth issue refer to? 23 Q -- on DX3118. That's what |'m
24 A The -- | believe the FDA commissioner |24  referring to.
25 called it a vaping epidemc among youth, and so | 25 MR MBES: (bjection to form
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1 A Yeah, |'mtrying to think of -- I'm 1 BY MR LOANER
2 not sure quite what the questionis -- or you know 2 Q I'f you turn back to the docunent
3 what | nean or howto think of that. 3 mar ked DX1135, do you recall a discussion about a
4  BY MR LOANER 4 significant drop in sales of MrkTen Hite pod-based
5 Q Have you -- let ne rephrase the 5  vaporizers starting in Cctober 2018?
6  question. 6 A Yes.
7 Wre you aware of any reports of 7 Q And do you recall M. Mses asking
8 youth's use of JUL at the time when the DX3118 was 8  you about the cause of that deep drop-off?
9 drafted in Cctober of 2018? 9 A Yes.
10 MR MBES. (pjection to form 10 Q Do you have any under st andi ng whet her
11 MR CALSYN (hjection to form 11 Atria's announcenent that it woul d discontinue
12 A | had heard nedia reports about it, 12 MarkTen Hite in Gctober of 2018 played any role in
13 like inindustry docunents. But | had not -- if that |13  that decline in sales of MrkTen Hite devices at
14 makes sense, like in -- in trade magazines, those 14 Sheetz?
15  types of articles, yes. 15 MR MEBES: (hjection; objection to
16 BY MR LOANER 16 form
17 Q D d you hear concerns fromthe FDA 17 A Yeah, | think at that tine, if I
18  about underage use of e-cigarettes at the tine? 18  renenber correctly, they -- the promotion we had
19 A Yes. That wes reported in the nedia 19  ended then and that nmakes sense, that it would drop
20  news magazi nes. 20  when the promotion ended.
21 Q Vs there any particul ar products 21 BY MR LONINER
22 where -- where underage use of e-cigarettes was a 22 Q Wiat about when Altria announced t hat
23 particular issue in Cctober of 20187 23 it would discontinue the sale of MarkTen Hite? Dd
24 MR MBES: (bjection to form 24 that have any effect on the sale of Hite vaporizer
25 MR CALSYN (bjection to form 25  devices?
Page 115 Page 117
1 A JUL seened to be the focus at that 1 MR MBES. (bjection to form
2 time, as | recall. 2 A | don't knowthat that got out in the
3 BY MR MEES 3 public as much. You know what | nean? Like I'mnot
4 Q After the reasons that Atria gave 4  sure it was so much a public awareness of that versus
5  for discontinuing MarkTen Hite in Qctober of 2018, 5 the offer had ended. | would be guessing trying to
6  were you surprised to hear that Altria was partnering | 6  differentiate the two. But they did end the heavy
7 with JUL three nonths later? 7 pronotion, and | nean, if you think about it, it
8 MR MEBES. (bjectionto form 8  makes sense to not heavily promote sonething you're
9 A Yeah. It was a little striking. | 9  getting out of. But I'mnot sure if it was consumer
10 guess the base conpared to this statenent here or the |10  know edge of that or just the deal ending that drove
11  reasons given here. 11 that decline.
12 Q Wy was it striking? 12 Q DdJUL end its pronotions at the
13 A Just 'cuz they had tal ked about 13 sane tine --
14 pod-based products and then MarkTen was the -- 14 MR MBES: (bjection to form
15  MarkTen Hite was the pod-based product and so was 15 Q -- as MrkTen Hite ended its
16 JUuL 16 promotions?
17 Q You -- turn back to the docunent 17 MR MBES: (bject to form
18 Px1135. 18 (hjection; foundation.
19 Do you see that on your screen, 19 A I"mnot sure what promotions we were
20 M. CQozier? 20 running at that specific tine but they did continue
21 A Yes. 21 torun promotions after that.
22 Q I's there any other explanation you 22 BY MR LOANER
23 have for why MarkTen Hite failed -- 23 Q You can set aside that docunent.
24 THE REPCRTER  Counsel , coul d you 24 Do you recal | discussing your
25  repeat the question? | couldn't hear you. 25  declaration with M. Mses earlier today?
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1 A Yes. 1 reporter.)
2 Q I"mgoing to share a copy of your 2 MR MXBES. W narked this as 1129,
3 declaration. Qdve ne one second. 3 PX11290.
4 Thi's docunent is marked DX8000 |'m 4 MR LOANGR | believe the version
5  sharing. 5 that was marked as PX1129 did not have Bates nunbers,
6 (Exhi bi t DX8000, Declaration, was 6 but... sorry, this docunent is marked DX1129 did not
7 marked for Identification by the court 7 have Bates nunbers and PX3115 is Bates stanped narked
8 reporter.) 8  SHEETZ00000024.
9 BYM MEES 9 MR SANTCS: Is this document in Box?
10 Q | believe it was -- | forget what the |10 MR LOANGER VYes, PX3115. And I'm
11  Defendants marked it, but does this appear to be the |11  sharing it on the screen.
12 declaration you signed in this matter? 12 BY MR LONINER
13 A Yes. 13 Q I's this a docunent you di scussed
14 MR MBES: Just for the record, we 14 earlier, M. Crozier, where you added sorme -- | guess
15  marked it as DX1121. 15 sone citations and additional information to the --
16 M LOANGER Thank you. Sorry. 16  certain paragraphs of the declaration signed in this
17 BY R LOANER 17 nmatter?
18 Q And if you turn to the last page of 18 A Yes.
19  DX8000, is that your signature? 19 Q If you turn to Paragraph 8 of your
20 A Yes. 20  declaration -- let ne pull that up one second.
21 Q D d you revi ew your declaration 21 Actually, turn to Paragraph 13 of your declaration.
22 carefully before signing it? 22 You wote, quote: Wthin the vapor category, Sheetz
23 A Yes. 23 only sells closed vaping systens whi ch cone
24 Q And when you signed your declaration, |24  pre-filled with vaping liquid in tanks or pods.
25 didyou sign it under penalty of perjury? 25 I's that an accurate statement?

Page 119 Page 121
1 A Yes. 1 A Yes.
2 Q Wien you revi ened and signed your 2 Q That was accurate at the tine you
3 declaration, was there anything at the time you found | 3  signed your declaration; is that correct?
4 to beincorrect? 4 A Yes.
5 A No. 5 Q And it's accurate today as well?
6 Q And if there was anything that you 6 A Yes.
7  believed to be incorrect, you would not have signed 7 Q Gt it. Howdo you define the term
8 it without correcting that statenent? 8  "closed vaping systent?
9 A Correct. 9 A "Qosed" neaning there is a pod that
10 Q Do you recal | if you made any changes |10 is filled by a manufacturer or a cartridge and that
11  after reviewing the first draft of your declaration? |11  gets screwed or clicked into a battery. There's no
12 A | think | nade some minor changes to 12 open vessel or cartridge that you pour liquid from
13 maybe sone sal es percentage nunbers, but | don't 13 another container intoit and then use it fromthere.
14 recall what they were currently. 14 Q If if you turn to Paragraph 19 of
15 Q And those changes were -- that you 15  your declaration, it says, quote: Sheetz does not
16  nade were designed to make sure that everything in 16 sell open systens, which are devices that consuners
17 your declaration was accurate as possi bl e? 17 refill with vaping liquids on their own. And sois
18 A Yes. 18 that what you were just referring to when you
19 Q Stting here today, is there anything |19  referred to "open"?
20  that you woul d change in your declaration? 20 A Yes.
21 A No. 21 Q Wiy doesn't Sheetz sell open tank
22 Q I"'mgoing to share another docunent 22 cigarettes?
23 wvith you. This one is marked PX3115. 23 A They were not -- we had thema | ong
24 (Exhibit PX3115, SHEETZ00000024, was 24 time ago and they were not successful. And industry
25 marked for Identification by the court 25  data shows that they have had a pretty steep decline
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1 since the earlier days of the e-cigarette world. 1 A Yes.
2 So just not alot of demand in 2 Q Can you hel p me understand why
3  Gstores for that type of product. 3 doesn't Sheetz consider prices at vape stores when
4 Q You mentioned Sheetz tried it a long 4 deciding howto price vape products?
5 time ago. Has Sheetz tried to sell any open tank 5 A Alot of the products sold at
6 e-cigarettes since then? 6  vapor -- vape shops are products we don't sell.
7 A No. 7  Vapor -- a vape store has a lot nmore open tank
8 Q I's Sheetz considering selling any 8  systens with the various liquids, batteries, nmod
9  open tank e-cigarettes today? 9 devices.
10 A No, we're not. 10 So they have the roomfor it and the
1 Q And what about in the future? 11  tine to talk to people about it. They have less foot
12 MR SANTCS: (pjection to the form 12 traffic per day than a typical Gstore. So a Gstore
13 A Yeah, | would be specul ating. | 13 like ours that has peopl e buying gas, cigarettes,
14 don't -- that could change over tine. 14 food, snacks, drinks, beer, whatever, the cashier,
15 BY MR LOANER 15  person behind the counter doesn't have the tine to
16 Q If you turn to PX3115, which has your |16  talk about different types of |iquids and batteries,
17 additional notes there are a coupl e sentences bel ow 17 coils, those types of things. So conpletely
18  Paragraph 19 of your declaration. 18 different type of customer segnent there.
19 Wiat were those referring to? 19 Q Does Sheetz consider prices of online
20 A Those were the open systens we tried. |20  vapor retailers when setting some prices?
21 (ne waes Triple 3 and one was called NJOY and then the |21 A No, not -- | don't renenber |ooking
22 next line down, it says e-cig products 2/26/15, that |22 at -- when | had the category nyself, it was nore a
23 woul d show a planogramwhere we had those two brands |23  brick-and-nortar conparison but Gstore --
24 of open tank systens, and they were on the back wal | 24 Q By "brick and nortar," you're
25  of our store tobacco area, meaning kind of -- not in |25 referring to Gstores?

Page 123 Page 125
1 the nost visible section with storage of cigarettes, 1 A Yeah, like simlar to gas stations.
2 cartons. So they had already kind of been rel egat ed 2 MR MEBES. Form
3 to anonprominent position based on their sales being | 3 BY MR LOANER
4 slow 4 Q Can you hel p ne understand why you
5 Q Ckay. Thank you. |s that -- that 5 would look in other Gstores or gas stations when
6  NIOY the sane as the NJOY that you discussed earlier 6  determining your prices rather than vape shops and
7 with M. Mses? 7 online retailers?
8 A No. 8 MR MXBES. (bjection to form
9 MR MBES. (pjection to form 9 A Sinilar type of customers. You know
10 BY MR LOANER 10  a product offering beyond tobacco is the sane. So
11 Q Isit a--isit adfferent conpany 11 it's bringing in the same type of consuner; simlar
12 or adifferent product by NJOY conpany? 12 product offerings to the products sold -- that Sheetz
13 MR MXBES: (vjection to form 13 sells in their vapor sets is very simlar to what
14 A It's adifferent type of product. 14 other gas stations have or conveni ence stores.
15  The NJOY back then was a tank systemand currently 15 Q If you turn to Paragraph 21 of your
16 it's apod system | don't -- | think NJOY of that 16  declaration, it says, quote: According to data from
17 era had vent bankrupt and been restructured, but | 17 MBA open systens have been in steep decline as
18  don't knowall the details on that. 18  consuner preferences have shifted to closed systens.
19 BY MR LOANER 19 Dd | read that correctly?
20 Q Gt it. Thank you. If you turn back |20 A Yes.
21 to PX8000, your declaration. In Paragraph 18, the 21 Q And is that an accurate statenent?
22 last sentence, you wote, quote: Prices at vape 22 A Yes.
23 stores are not a factor that Sheetz considers when 23 Q Has that decline in share of open
24 deciding on howto price vapor product. 24 systens that preferred -- that consuner preference
25 Ddl read that correctly? 25  shifted closed systens continued since you signed
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1  your declarations in March of 20207 1 couponing they did on their devices and di scounting.
2 A To ny know edge, yeah, that's -- 2 Q DdAtriado any discounting onits
3 they're largely unchanged. 3 Hite pod-based devices?
4 Q You refer to data fromMsA 4 A Yes, they had -- | forget the exact
5 Wiat is MpA? 5 offers but you could buy a battery and a pod for a
6 A MBA is a conpany that takes aggregate 6 certain amount that was greatly reduced. | nean it
7  shipping and transactional information. | don't 7  mght have been in that 80 percent range, too. |
8 thinkit'sonlylimted to tobacco, but they're, I 8 just don't renmenber the original retails conpared to
9  think, based out of Pittshurgh and they -- like | 9  the discounted off the top of ny head but they were
10  say, they look at that type of shipnent to retail and |10  pretty significant.
11 then retail scan data as well in the category. 1 Q If you turn to Paragraph 24 of your
12 Q Does MBA i nclude data on cl osed 12 declaration. It states, quote: From2016 until JUL
13 systens e-cigarettes? 13 took off in 2017, MarkTen had been the |eading vapor
14 A Yes. 14 brand sold at Sheetz stores.
15 Q Does MBA i nclude data open tank 15 I's that an accurate statenent?
16  e-cigarettes? 16 A Yes.
17 A Yes. 17 MR MBES. (bjection to form
18 Q Do you recal | on any third-party data |18  BY MR LOANER
19  sources related to e-cigarettes? 19 Q Wiat factors do you believe enabl ed
20 A No, that's the main one we | ook at, 20 Atriato be the leading supplier of cigarettes sold
21 MRAA 21 at Sheetz from2016 through part of 2017?
22 Q Can you turn to Paragraph 23 of your 22 A | think part of the -- what nade it
23 declaration, DX8000, you wote, before Altria's 23 work well with us is that we had a -- a partnership
24 investnent in JUL, Atria had been al so heavily 24 agreenent with them They were on a top shelf. W@
25  discounting MarkTen at Sheetz. Atria offered 25  had exclusive flavors with themand then sone -- |
Page 127 Page 129
1  discounts to consumers of up to 80%bel ow retail 1 believe sem-exclusive or exclusive discounts, $4 of f
2 price on MarkTen devices, which nmade they much 2 two pod packs was one that we offered that was pretty
3 cheaper than JUL's devi ces. 3 significant and drewa lot of traction that hel ped
4 I's that an accurate statenent? 4  turn the units.
5 A Yeah. 5 Q Turn to PX3115, under declaration
6 Q Do you have any understandi ng why 6 line 25is areference to see e-cig report Qctober
7  Atria was discounting MarkTen so heavily at Sheetz? 7 2018 dot xIsx.
8 MR MEBES. (hject toform 8 Do you see that?
9 A They had described it to ne and, you 9 A Yes.
10 know our organization, it was to drive trial. 10 Q Do you recal | discussing this
1 Q Do you believe that Sheetz's 11 docunent earlier today with M. Mses?
12 customers benefited fromthose discounts that Aitria |12 A Yes.
13 provided on MarkTen? 13 Q Let me pull it up again.
14 MR MXBES: (pjection to form 14 M MBES: | think it's 1146,
15 A Yeah, | woul d i magi ne custoners 15  Mchael.
16  benefited froma | ower price which hel ped sell 16 M LOANGER Thanks, | didn't have
17 sone -- turn sone units. | mean pronotions in 17 it infront of ne, so | just shared what | believed
18  general benefit custoners in terns of saving noney, 18  to be the sane docurment narked PX3119. It would be
19  driving traffic and getting inventory turned. 19  the sane one that was marked as PX1146 and it's a
20 Q Those di scounts that you referenced 20 table, chart, with the heading Summary By
21 of up to 80 percent belowretail price on MarkTen 21 Mnufacturer Cctober 2018.
22 devices, were those for the cigalike devices or 22 BY MR LOANER
23 the -- the pod-based vapors? 23 Q Wiat did you use this document for in
24 A I think | was thinking nostly of the 24 the ordinary course of business?
25 cigalike product at that point; some of the heavy 25 A Mbstly, we would look at -- if you go
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Page 130 Page 132
1 tothe next page, there was a good -- if you go up 1 cigarette sold. So | believe the conversion our
2 just abit, it was e-cigarette share of revenue was a | 2  analyst used is like one single pod is roughly a pack
3 good way to track, you know what brands or product 3 of cigarettes. So ten packs sold would be like a
4 lines were bringing in the nost revenue and then the 4 carton of cigarettes.
5  next down would be nargins and then you could see how | 5 Q In Cctober of 2018, which supplier
6  that broke out as a percentage and then e-cig's 6  had the largest shares of nicotine units sold as
7  percent of category breakdown kind of shows what 7 Sheetz?
8  percent of OIP vapor was per the current year and 8 A JUL.
9 prior year and then the change. 9 Q Wii ch supplier had the second |arge
10 Q Gt it. And did you prepare 10  share of nicotine sold as Sheetz?
11  spreadsheets like this every nonth? 1 MR MBES: (bjection.
12 A | -- 1 did not prepare them Qur 12 A Mar kTen.
13 analytics teamprepared these but they were prepared |13 Q There's a table below it says
14 every nonth, yes. 14 vapori zers/ accessori es.
15 Q Thank you. Did you share any of the 15 Wiat are those?
16  datain-- those found in these spreadsheets with 16 A Those are the sales of the actual
17 Ju? 17 battery device associated with the e-cigarette brand
18 A Yes. 18 or product.
19 Q Wiat was the purpose of sharing sone 19 Q I'n Gctober of 2018 which supplier of
20 of this data with JUL? 20 e-cigarettes had the largest share of
21 A V¢ shared this data with themto show |21  vaporizers/accessories sold at Sheetz --
22 themkind of what their sales were, and then when 22 A JUUL.
23 they would run pronotions, they would be able to see |23 Q -- which supplier had the second
24 like the -- the bunp they got out of it. I'mtrying |24 largest share of vaporizer/accessory sold at Sheetz?
25 tothink of a promotion. It's $20 off of a device 25 A Mar kTen.

Page 131 Page 133
1 kit that we talked about, so we would share this 1 Q The third table in PX3119 says total
2 information with themand they coul d see how t hat 2 units.
3 promotion did. 3 Wiat does that refer to?
4 Q D d you share any of the data in the 4 A That conbines the pod and battery
5 nonthly spreadsheets with Altria? 5 sales together intojust like a gross type unit.
6 A Yes. 6 Q And Qctober of 2018, which supplier
7 Q Wiat was the purpose of sharing that 7 had the largest share of total e-cigarette units sold
8 datawth Atria? 8 at Sheetz?
9 A Sane thing, to see how pronotions 9 A JUL.
10 were making an inpact on the category. 10 Q And which e-cigarette supplier had
1 Q Dd you share any of the data in the 11 the second largest share of total units sold at
12 nonthly spreadsheets with any other e-cigarette 12 Sheetz?
13 suppliers? 13 MR MEBES: (bjection to form
14 A Not regularly. | think it was nostly |14 A The MarkTen.
15 limted tothe top one and two at that tinme. | -- | 15  BY MR LOINER
16  don't -- you know, sone of the smaller players it 16 Q And for the table page 3119, it says
17 didn't make a lot of sense because they weren't 17 total revenue. What does that refer to?
18  running promotions that had trackabl e type of 18 A Total dollar sales.
19  through-put or things worth tracking. 19 Q I'n Cctober of 2018, which e-cigarette
20 Q And the first table in PX3119 says 20  supplier had the largest share of total revenue at
21 nicotine units. What does that refer to? 21 Sheetz?
22 A That converts units sold within a 22 A JUUL.
23 brand into like a single nicotine unit, so you see 23 Q Wii ch e-cigarette supplier had the
24 down there, it says: Estimated carton equivalents, 24 second largest share of overall revenue at Sheetz?
25 trying to equivalate a device or pod to actual an 25 A Mar kTen.

U S. LEGAL SUPPORT
(877) 479-2484

PX7019-034




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 6/1/2021 | PAGE 50 of 96 | OSCAR NO. 6013&5%5@0

Paul Crozier Confidenti al
01/19/ 2021 134 to 137

Page 134 Page 136
1 Q And the fifth table in PX3119, under 1 Q Does that refresh your recoll ection
2 Total Margin, what is that? 2 as to the date that Altria announced that it woul d
3 A That's the profitability for the 3 discontinue MarkTen?
4 category. 4 A Yeah, that nakes sense.
5 Q Do you happen to know | guess -- does 5 Q If you turn back to PX8000, second
6 it refer to gross margin or do you have any nore 6  sentence in Paragraph 26 says: On Qctober 20 --
7  detail towhat margin that refers to? 7 sorry, let me read that over.
8 A Yeah. | nean that's pretty much 8 The second sentence of Paragraph 26
9 gross margin. It doesn't back out like |abor and 9  of your declaration says, quote: On Decenber 20,
10  waste and variance like theft or whatever. Sothis 10 2018, Altria publicly announced that it woul d make an
11  is just cost mnus retail essentially. 11 investnent in JUL; is that accurate to the best of
12 M LOANGER Let's go off the 12 your understandi ng?
13 record. | think nowis a good tine for a break. 13 A Yes.
14 Let's take ten ninutes and then resume at around 14 Q Ckay. Turn to PX3115. That's the
15 1:40. 15  docunent that had your notes in the second paragraph,
16 (A brief recess was taken.) 16 bel ow Paragraph 26 at the top of page 7. There's a
17 THE REPCRTER  Back on, 1:42. 17 reference to -- from12/20/18 and there's a link to
18  BY MR LOANER 18  sonething called Altria investment in JUL
19 Q ® back to your declaration, 19  announcenent.
20 M. Qozier. Andif you look at Paragraph 126, it 20 Do you see that?
21 says: Inlate 2018, Alitria announced that it woul d 21 A Yes.
22 discontinue MarkTen as of Decenber 19, 2018. 22 Q I"msharing a docunent marked PX9081.
23 Do you recal | that discussion 23 Is this the docunent you were referring to in our
24 earlier -- discussing that paragraph, rather, with 24 discussion after Paragraph 26 of PX3115?
25 M. Mses? 25 A That appears to be it, yes.

Page 135 Page 137
1 A Yes. 1 (Exhibit PX9081, Press Rel ease, was
2 Q And do you recal | where you got that 2 marked for ldentification by the court
3 Decenber 19, 2018 date fron? 3 reporter.)
4 MR MBES. (pjection to form 4  BY MR LOANER
5 A | -- 1 think it was fromtrade 5 Q PX9081 i s another press rel ease from
6  announcenents, if | recall correctly, but | think he 6 Atria dated Decenber 20, 2018 that is entitled,
7  nentioned it was Decenber 7th, but | don't know | 7 quote, Atria nakes $12.8 Billion Mnority I nvestnent
8 don't renenber off the top of ny head which is 8 inJUL to Accelerate HarmReduction and Drive
9  accurate or how ! came up with the 1924. 9 Qowh. Let ne actually turn back to Paragraph 26 of
10 BY MR LOANER 10 your declaration, third sentence of that paragraph
11 Q It's only fair. There are a lot of 11  states, quote: | was initially surprised that Atria
12 dates -- 12 woul d discontinue MarkTen since Aitria participate in
13 A Yeah. 13 every level of the tobacco industry and MirkTen had
14 Q -- involved here. And it wasn't 14 been fairly successful at Sheetz, although it appears
15  your -- sonething that you or Sheetz did. But let 15  that MarkTen was not as successful at other
16 ne -- let ne share a docunent marked PX9080 with you. |16  retailers.
17 (Exhibit PX9080, Press Rel ease, was 17 Thi nki ng back to Decenber 7 of 2018,
18 marked for ldentification by the court 18  were you surprised when you heard that Atria was
19 reporter.) 19  discontinuing its e-cigarette business?
20 BY MR LOANER 20 A Yeah, as | have noted there, | was
21 Q PX9080 appears to be a press rel ease 21 initially surprised because they have kind of a
22 fromAtria dated Decenber 7, 2018 about a heading: 22 leadership role in cigarettes and Suff and in sone
23 Atria Refocuses |nnovative Product Eforts. 23 ways, cigars, too, with John Mddieton brand. So the
24 Do you say that? 24 fact that they would kind of exit the category
25 A Yes. 25 surprised ne alittle hit.
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1 Q DdAtriainformyou prior to 1 Q | think the last sentence of
2 Decenber 7, 2018 that it was planning to discontinue 2 Paragraph 27 of your declaration al so references
3 its e-cigarette business? 3 other nerchandising services support on behal f of
4 MR MXBES. (pjection to form 4 JUL. Wat does that refer to?
5 A | don't recall any discussions ahead 5 A | think that was Altria's fields
6 of tinelike that. 6 staff that help to put out signs for JUL on the
7  BY MR LOANGER 7  fixture, if | remenber correctly, they mght have
8 Q DdAtria give you any indication 8  replaced the header a couple of tines or replaced the
9 prior to Decenber 7, 2018 that it was dissatisfied 9 sign. Atriahas reps inour stores nonthly.
10 with the performance of its e-cigarette business? 10 Q Turn to Paragraph 28 of your
1 A | knowthey -- they knewit wasn't 11 declaration, on January 30, 2020, however, Altria
12 the leader in the category, but we -- you know it 12 sent aletter toall of its retail partners
13 wasn't like they were negative or down on it in ny 13 announcing that it had termnated the services
14 discussions with them V¢ did everything we could to |14  agreement wth JULL.
15  promote the product, along the way with the different |15 As aresult, Altria would no | onger
16  promotions we ran. 16  offer any new coupons for JUL and Marlboro products
17 Q I'n your discussions with Aitria and 17 and JUL woul d no longer be allowed to occupy any
18  with respect to their e-cigarette business at Sheetz, |18  part of the top three shelves in Sheetz's vapor
19  wvere they ever pleased with the performance of their |19  displays.
20 e-cigarette products at Sheetz? 20 Firstly, did | read that correctly?
21 A Yeah, | mean | got that inpression 21 A Yes.
22 based on sone of those promotions. V¢ did like the 22 Q Vs that an accurate statement when
23 2 -- $4 of two pod packs of the cigalike products and |23  you drafted your declaration?
24 that was upwards of 80,000 a month and di scounting 24 A Yes.
25  which was pretty good for that product. | renenber 25 Q And as of today, are you aware of any
Page 139 Page 141
1  us being mitually satisfied with sone of those, you 1  services that Altria provides to JUL?
2 know pronotions. 2 A No.
3 Q Wien Altria announced that it was 3 Q Dd Atria give you any explanation
4 distinct MarkTen and setting down Nu Mark on Decenber | 4  why it stopped providing the services that it had
5 7, 2018, did they ever give you any explanation for 5 initially announced in 2018, as of that January 30,
6  that decision? 6 2020 letter that you referenced?
7 A | don't recall a-- specifically a -- 7 A No. They didn't really get into the
8 | get the sense it was tied to the youth accessing, 8 details on that, and once this tinme period started,
9 but | mght be confusing that with the Cctober pod 9 whichis essentially just over a year ago, the -- one
10  and flavor renmoval, because | think at this point 10  of the guys that worked for me runs the category and
11 they only had tobacco and menthol left in our store 11 he dealt directly with the changeover, but | don't
12 and it was just the cigalike product. 12 renenber the specific details on why that was such a
13 Q Paragraph 27 of your declaration, you |13  hard break between the two on that services
14 discuss that Alitria entered into a services agreement |14  agreement. | don't renenber the particulars or if
15  with JUL; is that correct? 15  they even really gave themin much detail.
16 A Yes. 16 Q Let"s turn back to Paragraph 22 of
17 Q What services did Aitria agree to -- 17 your declaration. This is on page 4 of PX8000. The
18  or are you aware that Altria agreed to provide for 18  first sentence says, quote: In 2018, before Altria
19  JUL as part of that services agreenent? 19  announced its investnent in JUL, Atria had been
20 MR MBES. (hjection to form 20  aggressively promoting Nu Mark products, end quote.
21 A That MarkTen had had the top 3 21 Is that an accurate statenent?
22 shelves of the fixture and in this agreement, JUL 22 A Yeah.
23 went into that space and then looking at this 23 Q You continue in Paragraph 22 of your
24 docurent, coupons for JUL were al so placed on some 24 declaration, quote: Atria paid Sheetz |
25  Mrlboro cigarettes. 25 in 2018 for the rights to the top three shelves in
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1  Sheetz's vapor displays, end quote. 1 A Yes.
2 I's that an accurate statenent? 2 Q I's that statement accurate?
3 A Yes. 3 A Yes.
4 Q Is it typical for e-cigarette 4 Q Do you recal | which Atria products
5 suppliers to pay Sheetz that much for shelf space? 5 werein the top three shelves of your vapor fixtures
6 MR MXBES. (pjection to form 6 at the tine of the agreenent?
7 A Recently R J. Reynolds had proposed a 7 A Yeah, | think it was MarkTen
8 pretty large anount | 't s no 8  products. | don't believe we had a lead at the tine
9 unheard of. | neanit's a significant amount of 9 but it was the MarkTen cigalikes and | believe
10  noney, but it's not unheard of. 10  Qeensnith was up there, if I'mnot wong, and in
11 BY MR LOANER 11 Virginia they had a product called Verve, which was
12 Q A the tine that Aitria offered -- 12 like an oral nicotine product that was like a gumor
13 let me ask a different question: Wen did Aitria 13 rubbery lozenge, if you will. There are different
14 offer to pay Sheetz the | for the rights 14 formfactors or what sone people call nodern oral
15 tothe top three shelves in the e-cigarette displays? |15  nicotine was one of the first products and again that
16 MR MBES: (vjection. 16 was called Verve but only in Virginia, we had that
17 A | don't -- | don't remenber the 17 kind of built inin the fixtures there.
18  specific date. | think it -- | nean it was in 2018, 18 Q And then the last sentence in
19  but I'mnot sure of the exact date in that year when |19  Paragraph 22 of your declaration says, quote, until
20 | had signed that. 20  Atria discontinued MarkTen in Decenber 2018, NarkTen
21 BY MR LOANER 21 occupied nore shel ves and was in a nore favorabl e
22 Q A the tine that Atria offered to 22 display position than any other vaping brand sold at
23 pay N (or e-cigarette shelf space, was -- |23 Sheetz.
24 was it typical to expect cigarette suppliers to pay 24 Ddl read that correctly?
25  that much for shelf space? 25 A Yes.

Page 143 Page 145
1 MR MXBES. (bjection to form 1 Q I's that an accurate statenent?
2 MR SANTCS: (hjection to form 2 A Yes.
3 A Yeah, | don't knowif |'d call it 3 Q Does the reference to MarkTen refer
4  “"typical." That's a tough one to answer. | know 4 tojust the cigalike product or alsothe Hite
5  other conpanies had proposed noney, but | don't 5  pod-based product ?
6  renenber what the amounts were fromeither JUL or 6 A That woul d be inclusive of both sites
7 Reynolds. | just don't recal|l what they were at that | 7  for MarkTen.
8 tine, but they were significant as well, but... 8 Q If you turn to PX3115, after
9 Q Do you recal | if Aitria offered to 9  declaration line 22, there were a nunber of, | guess
10  pay Sheetz nore than other e-cigarette suppliers for |10 citations or references.
11 shelf space in 2018? 1 Wiy did you include those notes --
12 A Yes, that woul d be accurate. 12 actually --
13 Q I's that nore than any other 13 A The -- go ahead.
14 e-cigarette suppliers or nore than just some 14 Q You can go ahead.
15  e-cigarette suppliers? 15 A I'n Paragraph 22, | cite the il
16 MR MEBES bjectionto form 16 | 2oreenent which is the second line | believe
17 A I't woul d have been nore than all the 17 that Sheetz signed 2018 Nu Mark | PP retail offer
18  other conpetitors. 18  rough or retail understanding form | think the line
19 BY MR LOANER 19  above that is the planogram e-cigarette products
20 Q Qontinuing in Paragraph 22 of your 20 9/12/18, that woul d show you what the fixture | ooked
21  declaration, you wote: Wen Sheets entered into the |21  like at the tinme. And then | think the rest of these
22 agreement with Aitria in 2018, the plan was to fill 22 were just different promotions we were running at the
23 the top three shelves in Sheetz's vapor fixtures 23 time but kind of referenced those offers being ran on
24 exclusively with Aitria's Nu Mark products. 24 MarkTen.
25 Ddl read that correctly? 25 Q The second docunent, the final Sheetz
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1  signed 2018 Nu Mark I TP retail offer ROF.  Let ne 1  purchased a newitemoff the market, that would be
2 share that and you can -- 2 required to be soldif offered to us. And then Bis
3 MR MXBES: Can we go off the record 3 that we did not nerchandise cigarettes or snokel ess
4 just for a second? |'mhaving a technical issue here | 4  tobacco products bel ow the Nu Mark | TP nerchandi sing
5 which | think |'ve solved but if we could just go off | 5  space, which we had a dedicated fixture for that.
6 the record to nake sure | have. 6  That was nostly vapor products or some of it was the
7 (A discussion was held off the 7 oral nicotine, the dry pouches that are not
8 record.) 8  considered snokel ess tobacco. And then the display
9 (A brief recess was taken.) 9 only Nu Mark's signage in the space i nmedi atel y above
10 BY MR LOANER 10  the fixture containing the Nu Mark space, which |
1 Q M. Qozier, 1'mgoing to share a 11 think is simlar to the header discussion earlier.
12 docunent narked PX3116. 12 Q Gt it. Thank you. So | guess is
13 (Exhibit PX3116, Agreenent, was 13 this what Sheetz was agreeing to in exchange for the
14 marked for ldentification by the court 14 I that Atria agreed to pay Sheetz?
15 reporter.) 15 MR MEBES: (hjection to form
16 Q I's this the second docunent that 16 A Yeah. | nean that was part of the --
17 you're referring to, the notes bel ow declaration line |17  part of the requirements were that funds -- |'mnot
18 22, PX3115? 18 sureif it was linmted to just that but this was the
19 MR MXBES. (pjection to form 19 maingist of it.
20 A Can you go to the second page? Yes, 20 BY MR LOANER
21 that looks like the sane form 21 Q Wth respect to 1D about
22 Q | think that Respondents used the 22 nonnerchandi sing cigarettes and noi st snokel ess
23 sane docunent earlier and again, | don't have the 23 tobacco products bel ow the Nu Mark | TP mer chandi si ng
24 printouts in front of ne so | don't recall the PX 24 space, do you have any understandi ng why that
25  nunber, but -- 25  provision was included in the agreenent?

Page 147 Page 149
1 MR MXBES: It was 1134 just for the 1 A | don't -- | don't remenber -- Iike,
2 record. Thank you. 2 wvedidn't really have that problemat Sheetz because
3 MR LOANER Thank you. PX1134 3 wve had a dedicated space. |'d be kind of guessing as
4 should be the sane docunent as PX1136. 4 to why they would have that in the | anguage, but |
5 Q If you | ook on page 1 of PX1136, 5 think it was, you know, nostly to have the dedicated
6 there's a nunbered paragraph. It startsinbold: Ni | 6  space frombottomto top to vapor. | believe |
7 Mark | TP nerchandi sing requirenments and then there 7 recall ny rep saying that, you know help us sell
8 are five letters paragraphs bel ow 8  nore vapor products than sone of -- of sone of the
9 Do you recal | what those five 9  other people in the market just because we had carved
10  lettered paragraphs are referring to? 10  out a space for it; atruly dedicated space.
11 A Yes. It looks like the first one 11 Q Just to nake sure the record is
12 is -- letter Asays the header is for a Nu Mark 12 clear, what does | TP refer to?
13 product so that's the card above the fixture, the top |13 A I'nnovati ve Tobacco Products.
14 three shelves and then there's like a placard hol der |14 Q And is that -- what products were
15  for a header above that. That would be the first 15  part of the -- what is referred to as innovative
16  one. And then the next one was: Dedicate to 16  tobacco products?
17 nmerchandising a Nu Mark | TP anount in an anount of 17 A A this time, | understood it to nean
18 |TP nerchandising fee equal to the lesser and then it |18  vapor products. And for themit was @G eenSwoke and
19  has 50 percent of total space used for I TP or the 19  MarkTen and Verve, | guess, technically, their oral
20  following nunber of shelves for which we went with 20  product that | nentioned they had in Virginia.
21 the standard or high-profile option, three shelves. 21 Q If you turn to the second page of the
22 Andthen Cis: Accept nerchandise all Nu Mark | TP 22 | TP agreenent, which is PX3116. |s that your
23 offered and sold -- except to nerchandise all Nu Mark |23  signature at the botton?
24 | TP offered to the stores so that -- to ny know edge, |24 A Yes.
25  they neant newitens where they | aunched a new -- 25 Q And did soneone fromAtria also sign
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1  the | TP agreenent? 1 space?
2 A Yes. 2 A | don't.
3 Q Wio was that ? 3 Q Do you recal | our earlier discussion
4 A Chris Mrtorella. He's our senior 4  that A'tria announced on Decenber 7, 2018 that they
5  account nanager. 5 would be shutting down Nu Mark and di scontinuing all
6 Q Vs he -- was he responsible for all 6 of its cigarette products?
7  of the products that Alitria sold or just the 7 A Yes.
8 e-cigarettes? 8 Q Do you have any under st andi ng why
9 A Al products fromAtria. 9 Atriaagreed to pay Sheetz | I for shel f
10 Q | see -- or it appears that you and 10  space for Nu Mrrk e-cigarettes two weeks after Atria
11 the representative fromAtria s both signed the ITP |11  announces its continuation of Nu Mark and MarkTen?
12 agreement on Decenber 21, '18; is that correct? 12 MR MBES. (bjection to form
13 A That |ooks -- yep. 13 A Yeah, | don't recall. | nean | -- |
14 Q Do you recal | why you had signed the 14 alnost feel like we had a different formlike this
15 | TP agreenent with Aitria on that date? 15  before that and maybe they had us resignit, but I'd
16 A | donot. | mean |'msure alot led 16  have to go -- look inny files, but | don't -- | mean
17  uptoit ahead of time but | don't knowwhat led to 17 the way you're presenting it, | -- it does -- it
18  that specific date. 18  doesn't nmake a ton of sense, off the top of ny head,
19 Q Do you recal | fromour earlier 19  but | don't recall the particulars of that tine.
20  discussion that Altria announced the investnent in 20 Q " mgoing to now share a new docunent
21 JUL on Decenber 20, 2018? 21 marked PX3121.
22 A Ckay, yeah. 22 (Exhibit PX3121, Email, January 31,
23 Q Let nme -- | guess is that a yes? Do 23 2018, was marked for ldentification by the
24 you recall that date or would you like -- or would 24 court reporter.)
25  you like ne to refresh your recol | ection? 25  BY MR LOANER

Page 151 Page 153
1 A Yeah. Can you show ne that again? 1 Q I't should be in Box and then al so
2 Q | msharing a docunent narked 2 sharing the screen now PX3121 appears to be an
3 Px9081 -- 3 email fromyou to one others individual and three
4 (Exhibit PX9081, Press Rel ease, was 4 ccs, dated January 31, 2018.
5 previously marked for Identification by the 5 Do you see -- is that accurate?
6 court reporter.) 6 A Yes.
7 BY MR MEES 7 Q Do you recogni ze the docurent narked
8 Q -- the press release fromAtria 8 3121 or do you need sone tine to reviewit?
9  dated Decenber 20, 2018. 9 A No, go ahead.
10 A Ckay. 10 Q Do you recogni ze the docurent narked
11 Q Does that refresh your recol | ection? 11 PX3121?
12 A Yes. V¢ had tal ked about that before |12 A Yes.
13 that Nu Mark | TP space. 13 Q And it looks Iike you attached a
14 Q Was it a coincidence that you signed 14 one-page docurment to the email that starts on page 2
15  the I TP agreement with Nu Mark the day after Altria 15  of PX3121. What is this document that you attach?
16 announced the acquisition or the investnent in JUL? |16 A That woul d have been an enail to our
17 MR SANTCS: (hjection to form 17 cigarette third-party cigarette and tobacco installer
18 A Yeah, | don't recall the specifics, 18  just going through and e-cigarette reset
19  but -- you know what | nean? But it wouldn't have 19  authorization talking about between the 5th and 24th
20  been -- like the announcenent for that was on the 20  that somebody fromPreferred Choice woul d be going in
21 20th, the one you just showed. But | know we had 21 that store to do a research and it |ooked like it was
22 talked about this agreement well ahead of ny 22 to accommodate the launch of MarkTen Hite. Yeah,
23 know edge of that. 23 and that was ahead of the March launch of MarkTen
24 Q Do you recal | when you started 24  Hite.
25  negotiating wth Alitria on that e-cigarette shelf 25 Q Got it. DOdyoudraft the email to
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1  Preferred Choice on page PX3121? 1 court reporter.)
2 A Yes. 2 Q I't should be in Box and on your
3 Q You wote, quote: P ease see the 3 screen. Do youseeit? M. Qozier, let me know
4  following for reset detail, end quote, and then 4 when you have PX3120 in front of you.
5 there's -- the first bullet inred says, quote, the 5 A Ch, are you speaking? | can't hear
6  purpose of this reset is to make roomfor Sheetz 6 youif you are.
7  exclusive launch of MarkTen Hite. Thisis an 7 MR MBES: Sorry. | was still on
8 exciting new product |ine fromMarkTen, closed quote. | 8 mute. You think I'd be used to that by now
9 Ddyouwite that -- those sentences? 9 M LOANGER MNo worries at all.
10 A Yes. 10 A Yes, | see the docunent.
11 Q Wiy did you characterize MarkTen 11 BY MR LOINER
12 Hite as an exciting new product |ine from MarkTen? 12 Q Geat. So PX3120 appears to be a
13 A It was -- | think there was a | ot of 13 series of emails between you and soneone referred to
14 excitement around that one because it was an 14 as Rch Email or Rch Enail; is that correct?
15  exclusive launch for us. V¢ were the only Gstorein |15 A Yeah, Rchis -- he was ny forner
16  our area, you know where we operate that had the 16  boss at Sheetz. Heis nowretired. He was the
17 product. 17 director of new business devel opment at Sheetz.
18 Q Vs there anything el se? 18 Q Gt it. Andit looks Iike your
19 A I't looks like -- go ahead. 19  former boss -- | guess -- what's his full name?
20 Q | didn't mean to interrupt -- 20 A Rch Sechroth, St-e-c-k-r-o-t-h.
21 interrupt if you had -- if you weren't finished with |21 Q So it looks like Rch Sechroth
22 your answer. 22 emailed you an article on Decenber 20, 2018 with a
23 A No, just stuff like that, the 23 link to the Il Sreet Journal article; is that
24 differentiation in the market, that was the main 24 correct?
25 thing that was exciting about -- you know having 25 A Yes.
Page 155 Page 157
1  something unique at the store to offer our consuners. 1 Q Do you recal | what article -- what
2 Q Wis that exclusivity period linted 2 that article was about?
3 intinme or was Sheetz the exclusive retailer 3 A Yeah, it was about the Altria, you
4 throughout the history of MarkTen Hite? 4 know vesting in JUL for 35 percent.
5 MR MBES: (jection. 5 Q And the -- was the subject of the
6 A | have -- 6 email that your boss sent you, was it and there go
7 Q Do you want ne to rephrase? 7 your sales?

8 A No, I'mgood. | think we had an 8 A Yeah, that would -- that's -- | think
9  exclusive for three nonths. 9  what he was getting at when he said sal es woul d be
10 Q And then after three nonths, other 10  kind of referencing with Altria there, probably was

11  Gstores in your area would be able to sell MarkTen 11 envisioning, if | had to guess, and what | -- |'m
12 Hite? 12 alnost certain he neant was |ike the deep discounting
13 A That was ny understanding, yes. 13 that mght happen; you know, Iike discounting

14 MR LOANER Let's go off the 14 pronotional dollars that woul d reduce the sal es

15  record. 15 dollars of the products.

16 (A discussion was held off the 16 So JUUL was |ike 15, 16 bucks. So |
17 record.) 17 think what the thinking at that time was perhaps

18 (A brief recess was taken.) 18 Atria would work to |ower the costs, to |over the
19 THE REPCRTER  2: 36 back on the 19  retail structure with pronotional dollars or

20  record. 20  whatever, you know, and it woul d | ower your sal es
21 BY MR LOANER 21 dollars.

22 Q M. Qozier, | have one nore docunent |22 And then | used sone col orful

23 toshare with you. It's marked PX3120. 23 language there to describe the situation at the tine
24 (Exhibit PX3120, E-nail, Decenber 20, 24 which was, you know, thinking of what the investnent
25 2018, was marked for Identification by the 25 in-- by Aitriain JUL neant. But we were going to
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1  probably have a planogramchange and a fixture 1 NJOY does with a very deep discount on the devices.
2 realignment and given the tine of year it wes, it'sa | 2 Q And that's -- do you understand that
3 ness, if you know what | nean; so |ate Decenber. 3 JUL has been doing that in response to NJOY?
4 And then there's been a bunch of 4 M LOANGER bject to form
5 rapid changes with that fixture at that tine. So, as | 5 A That -- | don't knowif that is
6  you know, we talked about it before, we had done a 6 exactly why. | neanit's reasonable to assune that
7  reset for MarkTen Hite less than a year prior to 7  to stay conpetitive.
8 this. Sojust alot of changes to that fixture. 8 BY MR MEBES
9 Q Got it. And just to make sure | got 9 Q And after JUL -- after JUL's
10  that -- | understood what you just said. You 10 investnent and this colorful email that M. Lovinger
11 nentioned sone steep discounting. Wo -- was that 11 showed you, JUL continued i mediately after the
12 fromAtria? 12 investment its regular pattern of pronotion onits
13 A Wl -- 13 devices?
14 MR MXBES. (pjection to form 14 M LOANGER (hject to form
15 A -- the thinking was that, you know 15 A Yeah. As | recall, there were
16  Atria does promotional buy-downs on cigarettes. 16  significant changes in the discounting structure with
17 They did it on MarkTen Bite. Soif you have two 17 JuL.
18  products that are $20, $10 each, buying two would be |18 Q Ckay. But inmediately after, did
19 a $20 sale. Wat they did with MrkTen was $4 of f 19 JUL continue its regular discounting practices on
20  when you buy two. So what was 20 bucks woul d become |20  its devices?
21 16. Sothings like that where you have heavy 21 A To the best of ny know edge, yes.
22 discounting | owers your sales dollars. 22 Q Ckay.
23 Q Dd that come to fruition with JUL 23 A Not hi ng changed t here.
24 after Altria reached that 35 percent stake in JUL? 24 Q And then five nonths later, as we
25 A No. | don't recall -- no, | nean 25  reviewed, NJOY started its 99 cent pronotion,

Page 159 Page 161
1 JUL pretty muich -- their pod pack stayed at 15.99ish | 1  correct?
2 and then the discounting on the devices stayed around | 2 A Yes.
3 the $20 mark. That's a little different now | 3 Q So | just want to go over a few quick
4 think they have sone device deal s under $10, but | -- | 4  things in your deposition. Hopefully, it won't take
5 | can't speak to it directly since | no longer manage | 5  too long.
6 it, but | nean that's a conpletely different 6 M. Lovinger, at the beginning of his
7 structure now 7  examreviewed with you Side DX1135, whichis the --
8 M LOANER Gt it. | have no 8 actually, before | get to that, M. Lovinger asked
9  further questions at this time. If you -- do you 9  you about your declaration and the accuracy of that,
10  have any -- I'll hand it off to M. Mses. 10 and | certainly appreciated your answers but you al so
11 EXAM NATION BY MR MCBES: 11 today in answering questions about that declaration
12 Q | just have a few questions, 12 and explaining comments in it have been giving
13 M. Mses. You saidit's a conpletely different 13 truthful testinony; is that correct?
14 structure now Wat did you nean by that? 14 A Yes.
15 A V¢l [, now you guys no | onger have 15 Q Ckay. Solet's look at DX1135 and
16  that servicing agreement of, you know where you're 16  maybe ny col | eague can put it on the screen and
17 going in the stores or working with themon the vapor |17 M. Lovinger showed that to you. V¢ had al so
18  category. 18  reviewed and pointed out the Hite device performance
19 Q Ckay. But isit alsoa different 19  between March and Qctober of 2018. W had al so shown
20  structure because of the presence of NJOY and Highes |20  you DX1136, which is the -- the chart we created and
21 inthe narket? 21 if M. Sowati can put that up about the cartridge
22 A | wasn't thinking that when | said 22 sales and this shows -- this portrays that the
23 that. | just neant, you know, the -- the discounting |23  cartridge sales for Hite did not have a significant
24 JUL does is conpletely different than when | was 24 uptake as M. Lovinger reviewed wth you on the
25 managing it directly. | mean, it is nore like what 25  device slide.
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1 I's that consistent wth your 1 A Yeah.
2 recollection of the performance of the cartridges 2 Q Ckay. Soit was at the end of the
3 relative to the devices? 3 nonth?
4 A Yes. 4 A Correct.
5 Q Ckay. And by "conparison,” for 5 Q (kay. So knowi ng that, does that
6  exanple, the NJOY devices did go up significantly at 6  suggest to you that the likely primary factor for the
7  the same tine that their devices went up 7  drop-off was the end of the pronotion?
8 significantly. Is that consistent with your 8 MR LOANGER ject to form
9 recollection of the performance of the NJOY devices 9 A | don't know what the dates were for
10  and cartridges starting in My in 2019? 10  the promotion. But like | had nentioned to him ny
11 MR LOANER (hject to form 11 guess would be that it was -- the pronotion would be
12 A Yes. 12 the main thing that a custoner would react to. |
13 BY MR MXEES 13 don't know how many of ny custoners -- our custoners,
14 Q Ckay. Andisit -- we've talked a 14 Sheetz's custoners are reading press rel eases |ike
15 little hit about cartridges sal es bei ng evi dence of 15 that. | mean that would take nore tine to get out, |
16  followthrough by consuners. Wuld it be fair to 16 woul d imagine, into, you know, consumer know edge
17 conclude that in this eight-nonth period, there was 17 base.
18  not particularly significant followthrough by 18 Q And if it happened in Cctober 25th,
19  consuners who had bought the Bite devices on trial 19 it therefore could have -- it could have not reached
20 interns of cartridges? 20  consunmer know edge base even till Novenber, right?
21 MR LOANGER (hject to form 21 A Yes, theoretically. That's a
22 MR SANTCE: (hject to form 22 reasonable...
23 A Yeah, | mean it -- it's hard to say 23 Q And if you ook at Exhibit 1129,
24 howthey were used, but -- | mean pod-to-device ratio |24  which was your annotation -- and if we go to the
25 but it's not at the sane rate as some of those other |25  notes you had under Paragraph 22 -- | don't know if

Page 163 Page 165
1  ones, but the volume al so was slightly different as 1 you have it there or M. Sowati can put it on the
2 vell. 2 screen.
3 Q There was -- there was |ess 3 A | have it.
4 followthrough -- the device-to-cartridge ratio was 4 Q Ckay. You see the buy Hite battery
5  lower than one mght have hoped for successful trial; | 5 and pod pack pronotion ended on 9/30/18?
6 isn't that correct? 6 A Yes.
7 MR SANTCE: (bject to form 7 Q Ckay. And does that refresh your
8 A Yeah, do you rmean -- | nean froma 8 recollection that the pronotion ended in Septenber?
9  mnufacturer's perspective, yeah, | -- and | don't 9 A Yeah. It woul d have been effectively
10 know that we had specific goals tied to that. | nmean |10  over on the 30th or ran through the 30th so the first
11 it -- it wasn't the same as the other one. 11 would have been at the full price, so|'mnot sure
12 Q And the other ones you're referring 12 what the full retail would have been at that point,
13 toare -- 13 but that's an elite battery and a pod pack for 8.99,
14 A Like in the NJOY like you had just 14 it would have been significantly higher starting the
15  shown. Sorry. 15  1st of Cctober 2018.
16 Q You can take that down. Actually, 16 Q And sal es then dropped of f, correct?
17 let's go back to 1135 for a second. And -- and you 17 A R ght.
18  had an exchange with M. Lovinger about the drop-off |18 Q Now, you -- we talked a little bit
19  in Cctober that's reflected in this, and -- and there |19  about the -- with M. Lovinger about the consumer
20  was sone discussion about when the announcenent 20  benefit for promotions and you noted that getting
21 occurred about the removal of the Hite product. And |21  things for less noney is a benefit and that's
22 there was -- both of you were talking about Cctober 22 certainly true. And you al so note sonme benefits for
23 2018. But do you recall fromlooking at the docunent |23  Sheetz in terns of turnover.
24 that M. Lovinger showed you that it was Qctober 25, 24 Do you recal | that discussion?
25  2018? 25 A Yes.
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1 Q. When we were talking in the morming, 1 0. Yes, sir.
2  you also mentioned that one of the purposes of 2 A. _
3 promotions on devices is to get trials so the 3 _
4 customer is not out too much money. 4 0. And I believe we had some discussion
5 Do you recall that testimony? 5 about this this morning, but is that consistent with
6 A. Yes. 6 your recollection that _
7 0. If the customer buys a device at a 7 _
8  trial price and determines that he or she doesn't s 1
9 like the -- the product and the nicotine experience 9 I
10  that goes with it, is there still a significant 10 A. _
11  consumer benefit for that trial price? 1 _
12 MR. LOVINGER: Object to form and L s
13 fomdation. 1
14 A. Yeah, I mean I guess it would be up » s
15 to the individual consumer, but, you know, 15 _
16  theoretically less value would be perceived there. s
17 0. Now, cnwegobackto—Ithikit |17 [
18  was -- at least on our exam it was DX1146. This is 1 1
19  the -- one of your monthly reports. 19 Q. ]
20 Do you recall reviewing that with 20 1
21 both me and Mr. Lovinger? 21 A. _
2 . ven 2 -
23 Q. By the way, Mr. Lovinger asked you 23 Q. _
24  whether this data shared with JUUL or Altria 2
25 respectively. Is the data shared with JUUL JUUL data |25 A -

Pag[e 167 Page 169
1 and is the data shared with Altria Altria data or did 1 0. Okay.
2 they get the whole thing? 2 MR. LOVINGER: I think on the
3 A. We sent this as is to both -- both 3 transcript, the question should say "from a margin
4 organizations. 4 percent perspective"; is that correct, Mr. Moses?
5 Q. Okay. Now, Mr. Lovinger went through 5 MR. MOSES: Yes. Thank you, Michael.
6 this and he pointed out -- I'm just looking at the 6 Q. Now, Mr. Lovinger asked you some
7 nicotine units table and MarkTen is at- percent 7 questions about whether Altria ever said they were
8 and JUUL is at - percent. Is the reference to 8 dissatisfied with the performance and you noted that
9  MarkTen there both the cigalike and pod products? 9  they understood that they were mot the leader and
10 A. Yeah. 10 added: We did everything we could to promote the
1 Q. And if we go down to the next page -- |11  product.
12 and is that true, excuse me, in the other tables as 12 Do you remember that exchange?
13 well? 13 A. Yes.
14 A. Yes, if we sold MarkTen Elite and 14 0. And is it true that you, as one of
15 MarkTen cigalikes, it would be all under the MarkTen |15 their trade partners, did everything you could to
16 bamner there. 16 promote their MarkTen products?
17 Q. Okay. And if you go to the 17 A. Yeah, yes.
18 next -- -- the next page, thank you. This shows 18 Q. And it's also true, as you reviewed
19 the -- actually, the next page. I want to go to the |19 this morning, that despite doing everything we could
20 margin. Sorry. 20 to promote their MarkTen products, they contimued to
21 Mr. Lovinger pointed out the margin 21 lose market share to JUUL?
22 but didn't ask you any questions about it. Looking 22 A. Yes.
23 at the bottom left colum -- bottom left chart, what 23 MR. LOVINGER: Object to form.
24 place is MarkTen in terms of margin? 24 BY MR. MOSES:
25 A. The table where there‘s- percent. 25 Q. You did mention one thing that you
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1 recall, they asked you whether you were pl eased and 1  the flavors, so those woul d be very reasonabl e to say
2 you nentioned a $4 for two-pack pronotion, do you 2 it was less significant or insignificant.
3 recall that? 3 Q Now;, you mentioned -- the
4 A Yes. 4 conversation with shelf space, you nentioned how R J.
5 Q And that related to a cigalike 5 Reynolds has also offered to pay for shelf space from
6 product, didit not? 6 timetotime. Doyourecall that exchange?
7 A Yeah. 7 A Yes.
8 Q And you were tal king about the 8 Q And -- and does that continue to this
9  discontinuation or announcenent of the 9 day, that RJ. Reynolds is interested in acquiring
10  discontinuation of Nu Mark on Decenber 7th and you 10  shelf space?
11  noted that at that point there were just cigalikes 1 A Yeah, in ny update neetings wth Brad
12 and there were no flavors other than nenthol and 12 Canpbel | who manages the category, they have nade or
13 nnt. 13 expressed interest in getting the -- | believe the
14 Do you recal | that exchange? 14 top of the fixture an additional space. | don't know
15 A Yes. 15 the hard and fast anount they had thrown around, but
16 Q Vs that much of a business in the 16 it -- it was significant, simlar type of ask or |ook
17 cigalike space at that tine -- excuse me -- in the 17 to get the upper portion of the fixture and some
18  e-vapor space at that tine? 18  additional space.
19 MR LOANGER (hject to form 19 Q Snilar towhat Atria had offered?
20 A | don't recall what it was overall as |20 A R ght.
21 apercentage at that time in Decenber -- 21 Q And when you descri bed the products
22 Novenber/Decenber of 2018. | don't recall. 22 that were going to go on the top shelves, you tal ked
23 BY MR MXEES 23 about cigalike products, G eenSmoke, \Verve, aml
24 Q I"mjust asking -- the question |'m 24 correct that this -- the category that Atria
25  getting at is would a business that was just 25 initially set up was for nore than just e-vapor
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1 cigalikes and did not have flavors one that you 1 products?
2 viewed as a significant business as of that tine, 2 M LOANGER (bject to form
3 Decenber 2018? 3 A Yeah, ITP, | think that enconpassed
4 M LOANGER (bject to form 4 nore than just vapor or it did, right, because |
5 A Yeah, but | would not have described 5 nentioned the Verve product, whichis an oral --
6 that as significant; especially given the fact that 6 Q th- huh.
7 MarkTen ves | wth Bite and then that was 7 A -- nonvapor product, but it was an
8 gone and the flavors were gone. So | woul d i nagi ne 8 Atria product that was meant for that space under
9 it had gone under -- into the teens as a percentage 9  the heading of |ITP.
10  of the space. 10 Q And we talked about on! That woul d
11 Q You described -- mark that for a 11 be another product that could go in that space?
12 second. 12 A Yeah.
13 You sai d you woul d not have described |13 M LOANGER hject to form
14 that as significant. 14 BY MR MEES
15 Do you mean that a business that was 15 Q And you said that you recalled the
16 limted to cigalikes and no flavors other than 16  conversation with soneone fromAtria when the | TP
17 nenthol and mint, is that a business you woul d not 17 shelf programbegan. And | think | heard you
18  have described as significant during this tine frane? |18  correctly saying something to the effect that this
19 MR LOANER (hject to form 19  individual said sonething to the effect that it woul d
20 A Yeah, | nmean correct because they 20  help sell the category more general ly.
21 were -- there vere the other segnents or 21 Do you recal | that exchange?
22 mnufacturers still had those flavors; |ike Reynolds |22 A Wiat's that? Having it on the top
23 had their flavors Iike nelon and nectar, you know 23 shelf?
24 what | nmean. So they had cigalikes that still had 24 Q No, having this separate fixture for
25  the flavors and MarkTen had cigalikes but didn't have |25  |TP product.
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Page 174 Page 176
1 A ch’ yes. 1 ACKNOWLEDGMENT
2 Q Can you el aborate on that a little? 2
3 Wat did you understand that point to nean? 8 STATE CF )
4 A So having -- we have a dedicated 2 or 4 -ss
5 3 foot section for vapor or did at this tine where it | ° COUNTY CF )
6  was vapor fromtop to bottom | think what | was 6
7 referring toin that context was retailers who would | 7 I, PAUL CROZIER hereby certify
8  set aside a couple shelves here in the store and then | 8 that | have read the transcript of my testinony
9 acouple of shelves over here and it's a disjointed 9 taken under oath in my deposition of January 19,
10 approach to the cat egory, so havi ng it al t oget her 10 2021; that the transcript is a true, conplete and
11 inlike one nmajor segment or section |ike the other u correct record of my testinony, and that the
12 categories like Snuff or cigar was nore effective in |12 ansvers on the record as given by me are true
13 terns of sales or resinating wth consumers, you 13 and correct.
14 know across the counter. 14
15 Q Ckay. And was it nore effective for 15
16  all products in that category, not just Altria 16
17 products to have that altoget her? 17 PAUL CROZI BR
18 A Qorrect. 18
19 MR MXEBES | have nothi ng further. 19 Signed and subscribed to before ne,
20 Thank you. 20 this __ day of
21 M LOANER | have nothing further |2t
22 either report. 22
23 M MEES M. Qozier, thank you 23
24 very much. | guess | should ask M. Santos, are we |24 Notary Public, State of
25  done? 25
Page 175 Page 177
1 MR SANTCS: \¢'re done. 1 CERTI FI CATE
2 MR MBES. Thank you very much and | 2 I, JENNIFER WELAGE, a Notary
3 aappreciate your time and | didn't ask you the 8 Public and Certified Shorthand Reporter, do
4 traditional question whether you've done this before | * hereby state that prior to the commencement
5 and if you haven't, then now you know ° of the exam nation
6 THE DEPONENT:  No, this is the first. | ° PALL CROELER
7 M SINTCS Ve'd like to read his ! vas duly svorn by e to testify
8 deposition. 8 to the truth, the whole truth and nothing
9 THE REPGRTER  (kay.  Thank you. ? put the truch.
10 WR CASN I'dlike to order a 10 . .I do further state that the .
11 foregoing is a true and accurate transcript
n transcri pt' 12 of the testinobny as taken stenographically
12 MR SANIGS: 1'd like to deSignate” 13 by and before me at the tine, place and on
13 confidential . 14 the date hereinbefore set forth.
14 (The deposition was concluded at 3:06 | . | do further state that | am
15 p. m) 16 neither a relative nor enployee nor attorney
16 17 nor counsel of any of the parties to this
17 18 action, and that | amneither a relative nor
18 19 enpl oyee of such attorney or counsel and
19 20 that | amnot financially interested in this
20 21 action.
21 22
22 JENNI FER W ELAGE
23 23 Li cense No. 30X100191600
24 24 1/20/ 21
25 25
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Page 178
1 FErrata Sheet
2
3 NAME OF CASE: ALTRIA GROUP -and- JUUL LABS
4 DATE OF DEPCSI TION: 01/19/2021
5 NAME OF WTNESS: Paul Crozier
6  Reason Codes:
7 1. To clarify the record.
8 2. To conformto the facts.
9 3. To correct transcription errors.
10 Page _ Line _____ Reason
11 From to
12 Page _____ Line ______ Reason
13 From to
14 Page __ Line _____ Reason ____
15 From to
16 Page _____ Line ______ Reason
17 From to
18 Page _ Line ____ Reason ___
19 From to
20 Page _____ Line ______ Reason
21 From to
22 Page __ Line ______ Reason _____
23 From to
24
25
Page 179
1 Errata Sheet
2
3 NAME OF CASE: ALTRIA GROUP -and- JUUL LABS
4 DATE OF DEPCSI TI ON: 01/ 19/ 2021
5 NAME OF WTNESS: Paul Crozier
6  Reason Codes:
7 1. To clarify the record.
8 2. To conformto the facts.
9 3. To correct transcription errors.
10 Page _ Line _____ Reason
11 From to
12 Page _____ Line ______ Reason
13 From to
14 Page __ Line ______ Reason _____
15 From to
16 Page _ Line _____ Reason
17 From to
18 Page _ Line ____ Reason ____
19 From to
20 Page _____Line _____ Reason
21 From to
22 Page _____ Line ______ Reason ______
23 From to
24
25
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Paul Crozier Confidential

01/19/2021 176
1 ACKNOWLEDGMENT
2
3 STATE OF ]w,«s7(vm:-')
4 :SS
5 COUNTY OF R(AIR )
6
7 I, PAUL CROZIER, hereby certify
8 that I have read the transcript of my testimony
9 taken under oath in my deposition of January 19,
10 2021; that the transcript is a true, complete and
1l correct record of my testimony, and that the
12 answers on the record as given by me are true
13 and correct.
& /'
16 L
17 PAUL CROZIER
18
19 Signed and subscribed to before me,
20 this i day of "\_;Ckru&'fhj s 203\ -
2::
22 T”mmgmﬁ$3€E§E§E§§$ﬁm::y&m
23 \ | mamwer ez |
Member, Pennsylvania Association of Notaries
24 Notary Public, State of }Q&
25

U.S. LEGAL SUPPORT
(877) 479-2484
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Paul Crozier Confidential
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1 Errata Sheet

3 NAME OF CASE: ALTRIA GROUP -and- JUUL LARS
4 DATE OF DEPOSITION: 01/19/2021
5 NAME OF WITNESS: Paul Crozier

6 Reason Codes:

7 1. To clarify the record.

8 2. To conform to the facts.

9 3. To correct transcription errors.

10 Page L Line - Reason _ 9

11 From §emtice to omiiea

12 | Page 20 pine 5 Reason x

13 | From cbt to chd

14 Page _EE__ Line ! Reason _ 3

15 | From agreements to arrangements
16 | page 33 Line S  Reason 3

AR no longer manage - no longer directly manage
18 Page __Ez_ Line 9 Reason 3

19 | From threw to drew

20 | page _ 38 wLine 24 Reason 3
21 | From __ threw to drew

22 | Page ___59 Line _16__ Reason 3

23 | From zero to Ciro

Z i
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Paul Crozier Confidential
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1 Errata Sheet

<) NAME OF CASE: ALTRIA GROUP -and- JUUL LABS
4 DATE OF DEPOSITION: 01/19/2021
5 NAME OF WITNESS: Paul Crozier

6 Reason Codes:

7/ 1. To clarify the record.
8 2. To conform to the facts.
9 3. To correct transcription errors.

10 | page 94 Line 14 Reason 3

11 | From say to stay

12 Page i Line 9 Reason 1

13 | From Not having the to Having the

14 Page i Line _16 Reason 1

15 From pass a compnay to to pass on a company
16 Page ﬂ Line 8 Reason 3

- iCoast o IQOs

18 | page 102 rpine 5 Reason 1

19 | From February of 2019 to  February of 2020

20 | Page 106 LLine 18 Reason 3

21 From dna to Dan

22 | page 112 rLine _ 13 Reason 3

23 | From Altria continued to Altria discontinued
//

24 /’,/l/‘ j/\

25 Vi ,.é

U.S. LEGAL SUPPORT
(877) 479-2484
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Bonus Errata Sheet
NAME OF CASE: ALTRIA GROUP —and- JUUL LABS
DATE OF DEPOSITION: 01/19/2021

NAME OF WITNESS: Paul Crozier

Page 128 Line 20 Reason 3
From - supplier of cigarettes

To — supplier of e-cigarettes

Page 132 Line 3 Reason 1
From So ten packs sold

To - So ten pods sold

Page 135 Line9 Reason 3
From how I came up with the 1924

To—how | came up with the 19t

Page 139 Line 4 Reason 3
From distinct MarkTen

To —discontinuing

Page 142 Line 24 Reason 3
From —was it typical to expect cigarette

To was it typical to expect e-cigarette

Page 143 Line 21 Reason 3
From —When Sheets entered into

To - When Sheetz entered into
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Bonus Errata Sheet
NAME OF CASE: ALTRIA GROUP —and- JUUL LABS
DATE OF DEPOSITION: 01/19/2021

NAME OF WITNESS: Paul Crozier

Page 144 Line 10 Reason 3
From ~ Greensmith was up

To — Greensmoke was up

Page 158 Line 3 Reason 1
From —so late December

To —so late in December

Page 159 Line 20 Reason 3
From —NJOY and Hughes

To - NJOY and Vuse

Page 160 Line 15 Reason 1
From — As | recall, there were

To—As I recall, there weren’t
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DECLARATION OF PAUL CROZIER
CATEGORY MANAGER — CIGARETTES & TOBACCO
SHEETZ, INC.

I. BACKGROUND

1. Iam the Category Manager for Cigarettes and Tobacco at Sheetz, a role that T have
held since July 2016. As Category Manager, I have profit & loss responsibility for
Sheetz’s cigarettes, tobacco, lottery, and CBD products. I also manage the Retail
Space Team at Sheetz, which is responsible for preparing planograms for all of
Sheetz’s locations. In addition to my role at Sheetz, I serve as a Board Member and
Officer of the National Association of Tobacco Outlets, a trade association organized
to enhance the common business interests of all tobacco retailers.

2. Thave been at Sheetz since 2004 and have held a number of positions in marketing
and sales prior to my current role as Category Manager for Cigarettes and Tobacco. I
graduated from Penn State University with a BS in Management and Marketing.

3. Sheetz is a privately owned chain of convenience stores that are known for their
award-winning made-to-order foods, quality gasoline, and selection of cigarettes and
tobacco products. At the end of 2619, Sheetz owned and operated approximately 600
stores located in Pennsylvania, Maryland, Virginia, West Virginia, Ohio, and North
Carolina.

4. Sheetz sells a wide variety of cigarettes, vaping devices, and other tobacco products
at its convenience stores. These products, which comprise our tobacco category, are
an important driver of foot traffic at Sheetz stores, accounting for approximately i%
of store sales and i% of margin dollars. Although the tobacco category is one of
Sheetz’s lower margin products, it brings in consumers who often purchase higher
margin products like food and drinks.

II. TRADITIONAL CIGARETTES

5. The cigarette industry in the United States is comprised of three main players —
Altria, RJ Reynolds, and ITG. Altria is the leader with approximately [JJ% share of
cigarette sales at Sheetz. RJ Reynolds is the next largest supplier of cigarettes,
followed by ITG. Liggett Vector is our smallest cigarette supplier.

6. The cigarette industry has seen a steady decline in unit volumes over a number of
years due to higher taxes, fewer smokers, diversion to vapor products, and increased
polyuse (i.e., customers who use other tobacco products like vaping devices and dry
nicotine pouches in addition to cigarettes).

-1-
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7. Inrecent years, the rate of decline for traditional cigarettes had been approximately 3-
5% in terms of unit sales. However, the rate of decline in unit sales at Sheetz
increased to approximately [ in 2017 and [J% in 2018 during the time when JUUL
began gaining popularity and when some states raised excise taxes. The unit rate of
decline at Sheetz stabilized in 2019 to approximately l%, at least partially due to
more aggressive promotions by cigarette manufacturers through customer loyalty
programs and multi-pack offers.

8. Sheetz conducted a study that showed that at least 30% of smokers who tried JUUL
did not return to smoking traditional cigarettes. This suggests that the growth in the
rate of decline of traditional cigarette sales was caused at least in part by the growth
in vapor products.

9. Most Sheetz stores display cigarettes in a shelf that is 6 feet wide with 9 rows of
shelves. Due to contractual obligations imposed by the cigarette manufacturers,
Sheetz must allocate shelf space proportional to the cigarette companies’ market
shares. This means that Altria occupies the top half of the cigarette display at all
Sheetz stores. RJ Reynolds gets the 2nd position with approximately % of the
space, ITG gets the 3rd position with approximately |7 of the space, and the
remaining space at the bottom of the display is filled by Liggett Vector. Vapor
products cannot be displayed in the cigarette display case, so they are displayed in a
separate fixture.

10. For most states, Sheetz sets cigarette prices at the required state minimum. Since
Virginia and North Carolina do not have mandatory minimum prices on cigarettes,
Sheetz sets prices in those states at a level that will be competitive with other
convenience stores located in our regions.

11. In recent years, cigarette manufacturers have typically increased prices twice each
year. In 2019, however, the cigarette manufacturers announced three price increases
— in February, June, and October. Altria was the first to announce a price increase in
each instance, and RJ Reynolds and ITG followed within a few days.

12. When cigarette companies implement price increases, Sheetz will typically pass the

higher costs on to end customers with a goal of preserving Sheetz’s existing margins.
During the last price increase that was imposed by the cigarette manufacturers, Sheetz

was able to pass through the full price increases , which had the
effect of growing Sheetz’s net profits on cigarettes by about .
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III. VAPOR PRODUCTS

13. Within the vapor category, Sheetz only sells closed vaping systems, which come pre-
filled with vaping liquid in tanks or pods. Prior to JUUL’s entry, most closed systems
were cigalikes, which were modeled to look like cigarettes and were often not
reusable. JUUL devices look more like USB thumb drives and are pod-based, which
means that consumers could easily replace an empty cartridge for their JUUL devices
and enjoy a variety of different flavors. The vast majority of vapor sales at Sheetz are
pod-based, including all JUUL sales, although Sheetz also sells some cigalike
products.

14‘E

15. I believe that NJOY’s growth in 2019 can be attributed to a few factors. First, for 6
months from May 1 to October 31, NJOY discounted its device from a regular retail
price of about $24.99 to just 99¢. This device promotion has now ended. Second,
unlike JUUL, NJOY continued to sell vapor pods in fruit flavors throughout 2019.
NJOY pulled all of its fruit flavors in February 2020 pursuant to the FDA ban. Third,
NJOY’s pod refills are priced significantly lower than JUUL’s. It remains to be seen
whether NJOY can sustain its rate of growth in 2020 without its fruit flavors or the
99¢ device promotion.

16. In contrast to traditional cigarettes, which have been declining for years, vapor sales
at Sheetz grew dramatically in 2017 and 2018, spurred primarily by JUUL’s rapid
growth. In 2019, however, vapor sales at Sheetz grew at a significantly slower rate
following JUUL's voluntary withdrawal of most of its flavors, as well as press reports
of vaping illnesses from open vape systems that impacted the whole vapor category.

17. Shelf space for vapor products and other innovative tobacco products is kept
separately from traditional cigarettes. Most Sheetz stores have 3 feet of shelf space
allocated for vapor products and dry nicotine pouches. Through an agreement with
Altria, JUUL currently occupies the top three shelves in Sheetz’s vapor displays,
although Altria recently announced that it will no longer allow JUUL to be placed in
the top three shelves starting on April 1, 2020. Currently, RJ Reynolds gets the next
two shelves for its Vuse products. NJOY, Blu, Logic, Leap, and dry nicotine pouches
are all located below Vuse.

8. When determining retail prices for vapor products, Sheetz takes into account the
manufacturer’s suggested retail prices, Sheetz’s target margins, and prices at
competing convenience stores. Prices at vape stores are not a factor that Sheetz
considers when deciding on how to price vapor products.

19. Sheetz does not sell open systems, which are devices that consumers refill with
vaping liquids on their own. Sheetz trialed an open system about 5 years ago, but the
trial was not successful and the supplier has since gone out of business.
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20. Sheetz does not have the staff or the time to educate consumers on the use of open
systems. I believe that other convenience stores share the same limitations, which is
why I have not observed other convenience stores selling open vape systems. My
understanding is that open vape systems are now sold almost exclusively at dedicated
vape shops and online.

21. According to data from MSA, open systems have been in steep decline as consumer
preferences have shifted to closed systems. Open systems have also been associated
with illnesses due to consumer misuse or poor quality control, as reported in the
press, which is a liability that Sheetz would prefer to avoid.

IV. ALTRIA’S DISCONTINUATION OF MARKTEN AND INVESTMENT IN JUUL

22.In 2018, before Altria announced its investment in JUUL, Altria had been
aggressively promoting NuMark products. Altria paid Sheetz || i» 2018
for the rights to the top three shelves in Sheetz’s vapor displays. When Sheetz
entered into the agreement with Altria in 2018, the plan was to fill the top three
shelves in Sheetz’s vapor fixtures exclusively with Altria’s NuMark products. Until
Altria discontinued MarkTen in December 2018, MarkTen occupied more shelves
and was in a more favorable display position than any other vaping brand sold at
Sheetz.

23. Before Altria’s investment in JUUL, Altria had also been heavily discounting
MarkTen at Sheetz. Altria offered discounts to consumers of up to 80% below retail
price on MarkTen devices, which made them much cheaper than JUUL’s devices.
Altria also tested new and semi-exclusive flavors for MarkTen at Sheetz stores before
they were more widely available at other retailers.

24. From 2016 until JUUL took off in 2017, MarkTen had been the leading vapor brand
sold at Sheetz stores. I believe contributing factors include MarkTen’s favorable
shelf position, Altria’s heavy promotional activity, and the wide variety of flavors
offered for sale at Sheetz.

25. While the deep discounts helped to sell MarkTen, it never took off the way JUUL did.
JUUL was able to become the leading supplier of vapor products without offering
such deep discounts because JUUL had a superior product that customers preferred
over other vapor brands. Nevertheless, MarkTen remained the second largest vapor
brand behind JUUL at Sheetz through 2018.

26. In late 2018, Altria announced that it would discontinue MarkTen as of December 19,
2018. On December 20, 2018, Altria publicly announced that it would make an
investment in JUUL. I was initially surprised that Altria would discontinue MarkTen
since Altria participates in every level of the tobacco industry and MarkTen had been
fairly successful at Sheetz, although it appears that MarkTen was not as successful at
other retailers. The decision to discontinue MarkTen made more sense once Altria
announced that it had partnered with JUUL.
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27.

28.

As part of Altria’s partnership with JUUL, Altria announced that it entered into a
services agreement with JUUL. Pursuant to the services agreement, Altria allowed
JUUL to occupy the display space that Altria had previously paid Sheetz to reserve
for NuMark products. Altria also included coupons for JUUL products in some
Marlboro cigarettes, and provided other merchandising service and support on behalf
of JUUL.

On January 30, 2020, however, Altria sent a letter to all of its retail partners
announcing that it had terminated the services agreement with JUUL. As a result,
Altria would no longer offer any new coupons for JUUL in Marlboro products, and
JUUL would no longer be allowed to occupy any part of the top three shelves in
Sheetz’s vapor displays. According to Altria, starting on April 1, 2020, the top three
shelves can only be used to display Altria’s on! nicotine pouches, Skoal snus, or
Black & Mild cigars.

V. INCREASED TOBACCO REGULATIONS

29.

30.

The FDA and Congress recently passed a number of new regulations that will affect
the tobacco industry and the retail sale of tobacco products. In December 2019,
Congress raised the minimum age to purchase cigarettes, vapor products, and other
tobacco products from 18 to 21. In February 2020, the FDA issued a ban on all pod-
based flavored vape products, with the exception of tobacco and menthol.

The FDA is also requiring all vapor products remaining on the market to submit a
premarket tobacco product application (“PMTA™) by May 2020 in order to continue
marketing their products to adult consumers. Sheetz will only sell vapor products
from companies that have committed to submit a PMTA application prior to the FDA
deadline.

Pursuant to 28 U.S.C. § 1746, I declare under the penalty of perjury that, to the best of my
knowledge, the foregoing is true and correct.

Paul Crozier
Category Manager — Cigarettes & Tobacco
Sheetz, Inc.
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