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question.

} CANNOT IMMUNIZE A TRANSACTION
CONSUMMATED IN VIOLATION OF THE ANTITRUST LAWS

Respondent opposes the Motion on the grounds that
K
There are no facts that can {|j GG A @ matter of law, the

competitive impact of a transaction is properly assessed at the time it is consummated. The cases

cited by Respondent in its Opposition do not controvert this fundamental principle; indeed, they

ke ar
I

Respondent does not assert that there was, in fact, {{||||| | GG
|
I 5! its own admission, Respondent acquired all of Freedom,
including its microprocessor prosthetic knee business, on September 22, 2017, and continues to
own all of Freedom today.® Respondent does not argue
I O:ce Respondent acquired Freedom, had the FTC not challenged

that underlying merger, Respondent legally could have done whatever it saw fit with the

® According to Respondent, Freedom’s microprocessor knee product was a “significant
motivating reason” for the transaction at issue. Exhibit B to Opp. Brief, Pretrial Conference, Tr.
at 45:4-46:1. Respondent cannot
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Respondent tries to extend the rulings in pre-consummation cases to its consummated
merger. { R Respondent asserts that
I i assessing the competitive effects of the underlying acquisition. Opp.
s a4, cron
. In doing so, Respondent ignores that

—
argument. Indeed, these cases demonstrate that {|| | G

|
‘

(=]

Before the FTC filed its 13(b) action, ([

CD ‘
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I e, Respondent consummated the
acquisition of Freedom months ago, and {j G
T ——
reasoning of {J il provides no support for the proposition that the {{ G
}

Respondent’s other cases provide no better support.
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“perception of fairness and impartiality” are not present because Respondent’s |l
I s not before the Commission at the time that it voted to issue the Complaint in

this matter. Therefore, all parties and the ALJ would benefit from the Commission’s guidance

on the discrete issue of {{||| G cou'd be an affirmative

defense to violations of the Clayton Act resulting from a consummated merger. Thus, the

Commission is the proper decision maker for this Motion.
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CONCLUSION

Because Respondent’s | cocs not affect the legality of its

consummated transaction, the Commission should strike Respondent’s Seventh Affirmative

Defense from its Answer and prohibit Respondent from raising any | GGG o

a defense to the allegations in the Complaint.

Dated: March 7, 2018 Respectfully submitted,

/s/ Daniel Zach
Daniel Zach
Stephen Mohr
Steven Lavender
Lisa DeMarchi Sleigh
Catherine Sanchez
Amy Posner
Lynda Lao
Jonathan Ripa
Meghan lorianni
Yan Gao

William Cooke
Joseph Neely
Sarah Wohl

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Ave., NW
Washington, DC 20580
Telephone: (202) 326-2118

Email: dzach@ftc.gov

Counsel Supporting the Complaint
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Maureen K. Ohlhausen, Acting Chairman
Terrell McSweeny

In the Matter of

Otto Bock HealthCare North
America, Inc.,

Docket No. 9378
a corporation,

Respondent.

DECLARATION OF DANIEL ZACH IN SUPPORT OF COMPLAINT COUNSEL’S
REPLY TO RESPONDENT’S OPPOSITION TO COMPLAINT COUNSEL’S MOTION
TO STRIKE RESPONDENT’S SEVENTH AFFIRMATIVE DEFENSE

I, Daniel Zach, pursuant to 28 U.S.C. § 1746, state and declare as follows:

1. | am a Deputy Assistant Director at the Federal Trade Commission. | am licensed
to practice law in the State of New York. | am over the age of 18, am capable of making this
Declaration, know all of the following facts of my own personal knowledge, and, if called and
sworn as a witness, could and would testify competently thereto.

2. Attached as Exhibit 1 is a true and correct copy of excerpts of the deposition
transcript of Respondent, Otto Bock HealthCare North America, Inc. (Soenke Roessing, Ph.D),
February 8, 2018.

3. Attached as Exhibit 2 is a true and correct copy of excerpts of the investigational

hearing transcript of FIH Holdings, LLC (John Robertson), December 5, 2017.
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I declare under the penalty of perjury that the foregoing is true and correct.

Executed this 5th day of March 2018 in the District of Columbia.

/s/ Daniel Zach
Daniel Zach
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EXHIBIT 1

Confidential - Redacted in Entirety
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EXHIBIT 2

Confidential - Redacted in Entirety
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CERTIFICATE OF SERVICE
I hereby certify that on March 7, 2018, I filed the foregoing document electronically
using the FTC’s E-Filing System, which will send notification of such filing to:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

I also certify that I delivered via electronic mail a copy of the foregoing document to:

Wayne A. Mack Erica Fruiterman

Duane Morris LLP Duane Morris LLP

30S. 17" st. 30S. 17" st.

Philadelphia, PA 19203 Philadelphia, PA 19203
WAMack@duanemorris.com efruiterman@duanemorris.com
Edward G. Biester IlI Sarah Kulik

Duane Morris LLP Duane Morris LLP

30S. 17" st. 30S. 17" st.

Philadelphia, PA 19203 Philadelphia, PA 19203
EGBiester@duanemorris.com sckulik@duanemorris.com
Sean P. McConnell William Shotzbarger

Duane Morris LLP Duane Morris LLP

30S. 17" st. 30S. 17" st.

Philadelphia, PA 19203 Philadelphia, PA 19203
SPMcConnell@duanemorris.com wshotzbarger@duanemorris.com

Counsel for Respondent
Otto Bock HealthCare North America, Inc.
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By: /s/ Daniel Zach

Daniel Zach

Complaint Counsel

Bureau of Competition
Federal Trade Commission
Washington, D.C. 20024

CERTIFICATE FOR ELECTRONIC FILING

I certify that the electronic copy sent to the Secretary of the Commission is a true and
correct copy of the paper original and that I possess a paper original of the signed document that

is available for review by the parties and the adjudicator.

March 7, 2018 By: /s/ Daniel Zach






