
PUBLIC-REDACTED

UiVITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADiVIINISTRATIVE LAW JUDGES

In the Matter of

1-800 Contacts, Inc.,
a corporation

)
)
) PUBLIC
)
) Docket 1Vo. 9372
)

iNOVi-PARTY AL'A liVVESTORS LP'S MOTION FOR IIV CAMERA TREATMENT

Pursuant to Rule 3.45 of the Federal Trade Commission*s ("FTC*') Rules of Practice, 16

C.F.R. tt 3.45, non-party AEA Investors LP ("AEA") respectfully moves this Court for ia

camera treatment of its competitively sensitive, confidential business documents (the

"Confidential Documents" ). AEA produced the Confidential Documents as part of its Hart-

Scott-Rodino hnprovements Act ("HSR*') filings, dated December 28, 2015 and March 7, 2016,

related to the proposed acquisitions of 1-800 Contacts, inc. and Vision Direct, Inc.,
respectively.'-800

Contacts notified AFA's counsel on March 15, 2017 of its intention to use one of the

Confidential Documents as evidence in the upconiing trial in the above-captioned matter. See

Letter fiom 1-800 Contacts'ounsel, Munger, Tolles & Olson LLP, dated March 15, 2017

(Exhibit A). The FTC's counsel did the same on March 21, 2017 and March 23, 2017. See e-

mails from FTC counsel, Daniel Matheson (dmatheson@ftc.gov), dated March 21, 2017 and

March 23, 2017 (Exhibit B).

The Confidential Documents are confidential business documents that, if publicly

released, would cause AEA significant coinpetitive harm. For the reasons discussed in this

'ne of AEA's investment funds, AEA Investors Fund V LP, made the Hart-Scott-Rodino
filings.
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Motion and the attached Declaration of Barbara Burns ("Burns Declaration" and Exhibit C),

AEA requests this Court provide the Confidential Documents with permanent in camera

treatment in their entirety.

Counsel for both the FTC and 1-800 Contacts confirmed that they do not oppose this

Motion forin camera treatment.

I. Description of the Confidential Documents

AEA seeksin camera treatment for the following Confidential Documents, attached as

Exhibit D, Exhibit E, and Exhibit F. The Confidential Documents are identical in all aspects

except for the HSR filing in which they were produced, which is stamp-noted on the Confidential

Documents'irst page, and the redactions in bates-numbered document 1800F 00091505

(Fxhibit No. CX1343). Each Confidential Document is a different version of the same AEA

presentation. Exhibit D (bates-numbered FTC-00000816-909) is the document 1-800 Contacts

intends to use as Exhibit No. RX1228. AEA Investors Fund V LP submitted this document as

part of its HSR filing related to the acquisition of 1-800 Contacts, dated December 28, 2015.

Exhibit E (bates-numbered FTC-1800VD-20161492) is a document the FTC intends to use as

Exhibit No. CX0439. AEA Investors Fund V LP submitted this document as part of its HSR

filing related to the proposed acquisition of Vision Direct, Inc., dated i%larch 7, 2016. Exhibit F

(bates-numbered document 1800F 00091505) is a document the FTC intends to use as Exhibit

No. CX1343, which was previously redacted for sharing with AEA's portfolio company, 1-800

Contacts.

AEA has not shared either RX1228 or CX0439 with 1-800 Contacts because these

documents include AEA's valuation and financial analysis of 1-800 Contacts that it did not want

shared with its poiafolio investinent. This is indicative of AEA's continuing efforts to keep the
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sensitive information contained in the Confidential Documents confidential. Because the above-

captioned matter does not have a protective order in place, AEA requests that the court limit

distribution of Exhibits RX1228 and CX0439 to an outside counsel only basis. Exhibit No.

CX1343 has been shared with 1-800 Contacts and does not require that additional protection.

Exhibit iNo. Bates No Document Title Author Pa >es Date
RX I 228

CX0439

CX1343

FTC-00000816-909

FTC-1800VD-
20161492

1800F 00091505

1-800 Contacts: Staff
Final Update

1-800 Contacts: Staff
Final Update

1-800 Contacts: Staff
Final Update
(redacted)

AEA
Investors
Fund V LP
AEA
Investors
Fund V LP
AEA
Investors
Fund V LP

94

66

December
2015

December
2015

December
2015

II. The Confidential Documents are AEA's Core Business Material that Reveal
Internal Processes, Business Valuation, Present and Future Business Plans, Market
Analysis and Risks, Bidding Details, Investment Rationales, and Diligence Findings.

Under Rule 3.45(b), an Administrative Law Judge "shall order" that material offered into

evidence "be placed in crn>te>-n only after finding that its public disclosure will likely result in a

clearly defined, serious injury to the person, partnership or corporation requesting in can>era

treatment..." 16 C.F.R. tj 3.45(b). The movant must show the Confidential Documents are

"sufficiently secret and sufficiently material to [its] business that disclosure would result in

serious competitive injury.'* In re Jerk, LI.C, 2015 FTC LEXIS, at *2 (Feb. 25, 2015) (quoting

In re Generui Foods Corp., 95 F.T.C.352, at *10(Mar. 10, 1980) (quotations omitted)). For

example, "The likely loss of business advantages is a good example of a 'clearly defined, serious

injury.'" In re Dura Lui>e Corp., 1999 F.T.C.255, at *7 (Dec. 23, 1999) (quoting Generai

Foods, 95 F.T.C.at 355)). If shown, courts will order "to protect confidential business

information from unnecessary airing." HP. Hood i11 Sons, Inc., 58 F.T.C. 1184, 1188 (1961).
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In evaluating secrecy and materia! ity, courts have weighed six factors; (I) the extent to

which the information is known outside of the applicant's business; (2) the extent to which the

information is known by employees and others involved in the applicant's business; (3) the

extent of measures taken by the applicant to guard the secrecy of the information, (4) the value

of the infomiation to the applicant and its competitors; (5) the amount of effort or money

expended by the applicant in developing the information; and (6) the ease or difficulty with

which the information could be properly acquired or duplicated by others. In re Bristol-Myers

Co., 90 F.T,C, 455, at 456-57 (1977).

AEA is a leading global private investment fintt with approximately $ 10 billion in assets

under management. Burns Declaration $ 4. AEA focuses on private equity and debt investments

in the middle market (often within niche and complex sectors), leveraging its internal network of

relationships, and industty experience and expertise to identify and evaluate investment

opportunities. Burns Declaration f) 4. AEA then works with its portfolio investments to improve

the business and achieve returns on the investnient. Burns Declaration f~ 4.

As detailed in the Burns Declaration, for every potential investment, AEA performs

detailed due diligence, market research, economic and financial analyses, and retains the advice

of commercial, financial, legal, and business external advisors. Burns Declaration f~f( 5-9, This

work often spans many months or longer. Before making any investment, the findings of this

process are encapsulated in materials such as the Confidential Documents, which are then

presented to AEA's decision inakers for final analysis and approval. Burns Declaration f[ 5. On

the basis of the type of analysis contained in the Confidential Documents and its diligence

findings, AEA commits tens or hundreds of millions of dollars from private funds it sponsors to
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these investments, often having to decide whether to maintain or increase its bidding price over

its competition. Burns Declaration fj 5.

The Confidential Docunients are secret and highly confidential. Burns Declaration )j 4.

AEA does not share these documents with its external advisors or anyone outside of the AEA

structure other than any equity co-investors. Burns Declaration fj 6. The Confidential

Documents include AEA's own summary and analysis of its target, 1-800 Contacts. Burns

Declaration ]j 6. The text reveals the deal team's impressions, the factors considered, and the

investnient thesis underlying AEA's interest in the transaction. Burns Declaration fj 6. In

addition, the documents describe competitively significant infonttation such as AEA's bidding

strategy and history, its ongoing valuation analysis, its internal forecasts for 1-800 Contacts, and

a discussion of potential investment exit plans. Burns Declaration $ 6.

AEA also performed its own market research, speaking with dozens of industry experts in

third-party interviews. Burns Declaration fj 7. In addition, the Confidential Documents report

and analyze the due diligence work perfonued by AEA's retained external advisors. Burns

Declaration )j 7. In total, the information in the Confidential Documents cost AEA at least $ I

million to develop. Burns Declaration $ 7.

The Confidential Documents digest the diligence work and identify the most important

market factors, market risks, company advantages, company disadvantages, and company risks.

Burns Declaration fj 8. A closer look at the pages of the Confidential Documents reveals what

financial metrics, customer and supplier data, and growth indicators that AEA analyzed and

emphasized during this process. Burns Declaration $ 8. In addition, the Confidential Documents

The Confidential Documents were shared with counsel in connection with the required HSR
filings.
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include future strategic and highly sensitive plans I'r 1-800 Contacts, including business plans,

add-on acqnisitions, synergies, savings plans, and innovations. Burns Declaration f~ 8.

The Confidential Documents are also unique to AEA. Burns Declaration $ 9. They

contain AEA's proprietary analyses and expertise, as well as the expertise of its retained external

advisors that it directed and managed during this project. Burns Declaration f 9. This

information is highly valuable for AEA —preventing present and future access to the

Confidential Documents is critical to AEA's success. Burns Declaration f( 9. Mal<ing the

Confidential Documents public would compromise the business advantage that AEA has

internally developed and in which it has invested. Burns Declaration f( 9. In contrast, the interest

in public disclosure for these specific documents is not significant.

Moreover, as a non-party, AEA's request "deserve[a] special solicitude." In re Kaiser

Aluminum d'«Cirem. Corp,, 103 F.T.C.500, at *2 (1984). Prior rulings have concluded that

"[t]here can be no question that the confidential records of businesses involved in Commission

proceedings should be protected insofar as possib! e." Huq Hood «t«Sons, 58 F.T.C.at 1186.

AEA's non-party status weighs in favor of granting in cnmcra status to the Confidential

Documents.

111. Permanent In Cumera Treatment ls Appropriate Because the Confidential
Documents Contain AEA's Trade Secrets and Details That Will Remain Sensitive or
Become More Sensitive With Time.

Under FTC Rule 3.45(b)(3), the movant must specify why the need for confidentiality is

not likely to decrease over time. 16 C.F.R. ss 3.45(b)(3). Courts have recognized that the

"competitive smisitivity or proprietary value of the information... will not necessarily diminish,

and may actually increase, with the passage of time." In re Coca-Coin Co., 1990 FTC LEXlS

364, at *7 (Oct. 17, 1990). Trade secrets, such as secret formulas, processes, and technical
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information have historically received more protection than ordinary business records, such as

customer lists, prices to customers, and costs of doing business and profits. In re .Ierk, LLC,

2015 FTC LEXIS at *2; In re Dura Lube, 1999 FTC LEXIS at *5.

As described in the Burns Declaration, the Confidential Documents contain the internal

processes and data analyses that form the basis for AEA's investments. Burns Declaration f~f~
9-

10. AEA's internal process for evaluating and developing an investment asset is critical to its

ability to compete with other private investment firms, for its portfolio companies to maintain

their competition in the marketplace, and for AEA to profitably exit the investment at the

appropriate time. Burns Declaration f) 10. Moreover, the Confidential Documents include

confidential business plans and analyses of 1-800 Contacts that competitors could use to 1-800

Contacts'isadvantage. Burns Declaration l(f) 8-10. Because the Confidential Documents reveal

valuable, secret, and distinguishable internal processes and future business plans for AEA, the

competitive significance of the documents is unlikely to decrease over time and thus permanent

protection is warranted. Burns Declaration )( 10.

IV. Conclusion

For the reasons set forth above and in the accompanying Burns Declaration, AEA

respectfully requests that this Court grant permanent in camera treatment for the Confidential

Documents in their entirety and limit distribution of RX1228 and CX0439 to an outside counsel

only basis.
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Dated: March 2'l, 2017

Respectfully submitted,

Matthew E. Joseph
Fried, Frank, Harris, Shriver k. Jacobson
LLP
801 17th Street NW
Washington, DC 20006
P: (202) 639-7000
F: (202) 639-7003
barry.nigro@fricdfrank.corn
matthew josephfriedfrank.corn

Counsel for Non-Party, AEA Investors LP
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STATEMENT REGARDING MEET AND CONFER

The undersigned certified that counsel for non-party AEA Investors LP ("AEA*') notified

counsel for the parties in the above-captioned matter via email on or about March 17, 2017,

March 20, 201, and March 23-24, 2017 that it would be seeking in camera treatment of the

Confidential Documents. Both counsel for the 1-800 Contacts, Inc. and the Federal Trade

Commission indicated that they do not object to AEA's motion.

Dated: March +t, 2017

Matthew E. Joseph
Fried, Frank, Harris, Shriver & Jacobson
LLP
801 17th Street NW
Washington, DC 20006
P: (202) 639-7000
F: (202) 639-7003
barry.nigro@friedfrank.corn
matthew joseph@fried frank.corn

Counsel for Non-Party, AEA Investors LP
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EXHIBIT A
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Harry Nigro, Esq,
Fried, Frank, Harris, Shriver 8c Jacobson LLP
801 17th Street, NW
Washington, DC 20006

o. 9372I 5 PP

Dear Mr. Nigro:

I am writing to provide formal notice to AEA, as required by 16 C.F.R. I'I 3.45 and

paragraph 7 of the Scheduling Order in this matter, that 1-800 Contacts, Inc. intends to
use certain documents produced by AEA as evidence at the upcoming trial in this matter,
The documents bear the following control numbers:

FTC-1800VD-20162097-115

F fC-0000081o-909.

Any motion seeking in camera treatment for any of those materials must be filed
on or before March 27, 2017. See Scheduling Order, p. 3. I have enclosed a copy of the
Scheduling Order, which requires us to tell you about the Hstrict standards for motions for
in camera treatment for evidence to be introduced at trial set torth in 16 C.F.R. II 3.45„
explained in In re Jerk, LLC, 2015 FTC LEXIS (Feb. 23, 105); In re Basic Aesearch,
Inc., 2006 FTC LEXIS 14 (Jan. 25, 2006); In re Hoechsr Marion Itoussei, Inc., 2000 FTC
LEXIS 157 (Nov. 22„2000)and 2000 FTC LEXIS 138 (Sept. 19, 2000); and In re Dura

341ttpt199 I
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Barry Nigro. Esq.
March 15, 2017
Page 2

Lube Corp., 1999 FTC I.EXIS 255 (Dec. 23, 1999)." Motions seekingin camera
treatment "also must be supported by a declaration or affidavit by a person qualified to
explain the confidential nature of the documents." ln re Norr!3 Texas Specialty
Physicians, 2004 FTC LEXIS 66 (April 23, 2004). Scheduling Order, paragraph 7.

Please contact me or Greg Sergi if you have any questions regarding the
foregoing.

Steven M. Perry

SMP:ci

Enclosure

cc: Greg Sergi

34189699 I
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EXHIBIT B
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From:
Sent:
To:
Cc:
Subject;

Matheson, Daniel <dmatheson@ftc.gov>
Thursday, March 23, 2017 11:46PM
Joseph, Matthew; Ross, Aaron
Nigro, Barry; Clair, Kathleen
RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

Matt,

Happy to discuss anything below if desired.

1. Our position is that you should ask for in camera treatment for both CX1343 and CX0439. We do not
oppose your effort to seek in camera treatment for either document.

2. The basic reason for the appearance of nearly duplicate documents (CX1343 and CX0439) is that we have an

upcoming meet and confer with Respondent regarding exhibit». As you note, the only apparent difference
between these documents relates to redactions, thus it is entirely possible that we will agree during the
meet and confer on which version should go on a joint exhibit list. But, as we haven't yet completed those
discussions, we cannot at this time predict which version will be used at trial (or cited in the post-trial

findings of fact).

3. This is the only document that we have added to our exhibit list, as far as we are aware, that is an AEA

document. I have confirmed that it is the only document with an FTC-1800VD Bates prefix, and we are not
aware of any other Bates prefix that would be relevant.

Please let u know if it would be helpful to discuss.

Best regards,

Dan

From: )oseph, Matthew [maifto: Matthew.)oseph@friedfrank.corn)
Sent: Thursday, March 23, 2017 10:23 PM

To: Ross, Aaron; Matheson, Daniel
Cc: Nigro, Barry; Clair, Kathleen
Subject: RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

Dan and Aaron,

The attached (CX1343) was sent to us by 1-800 Contacts and appears to be the same AEA document as Exhibit List

No. CX0439 (Bates No. FTC-1800VD-20161492), but in redacted form. Are you planning to use both the attached
and Ex. No. CX0439 as exhibits? Since the documents are the same, we wanted to check. We will want to make sure

this document also receives in camera treatment if you plan to do so.

Could you also please notify us of any additional AEA documents on your exhibit list?

Thanks,

Matt

Matthew Joseph
Associate
maiirdwi.oss hefriedfrankcom l Tet +1 202 539 7152
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I:R,A I~it: .'

Sent: Tuesday, March 21, 2017 1;25 PM

:M h .0 I ~dh I .;I Bh,M h M h .J h I df k.»
6:IRR,B 2 B»RMM~MBR k.:BI l,k hl ~kl I f~
Subject: RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

Matt,

Attached is a draft declaration. The document is too large to send via email, but our paralegals vrill send you a

download linlc Please let us know if you have questions.

Best regards,
Aaron

Aaron Ross
Federal Trade Commission

I
Anticompetitive Practices

tI'1202 326 3696
I

I.+1202 606406
I ~ft .

From: Matheson, Daniel
Sent: Tuesday, March 21, 2017 10:37AM

To: '3oseph,
Matthew'c:

Nigro, Barry; Ross, Aaron; Clair, Kathleen
Subject: RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

Will do. Thanks.

From: Joseph, Matthew [nJsilko:Matthetv,josephgafriedfrankkcom]
Sent: Tuesday, March 21, 2017 10:37AM

To: Matheson, Daniel
Cc: Nigro, Barry; Ross, Aaron; Clair, Kathleen
Subject: RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

Thanks, Dan —We will be sure to refer to your exhibit in our filing.

Regarding declarations of authenticity, 1-800 Contacts'ounsel provided us with a template for a declaration of
authenticity. We haven't provided it to them yet, but plan to. We are happy to provide you with a declaration as
weil —could you please send us a draft? Also, would you mind sending us document CX02139, Bates No. FTC-1800VD-

20163492? We will want to review it and attach it to our filing,

Thanks,

Matt

Matthew Joseph
Associate
mnl new. ose hfn! liiedlrankcom

l Tet +1 252 539 7152

Fried, Frank, Harris, Shriver 12 Jacobean LLP

801 17th Street, NW Wasl inglon, DC 20006
lrieclrank corn
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From: Matheson, Daniel mailto:dmatheson ftc. ovj
Sent: Tuesday, March 21, 2017 10:09AM

To: Joseph, Matthew <Matthew. Jose h frfedfrank.corn>
C i.Nld . y R « .Nl f l df R.;R,R «~R.,Cf l,K Kl ~ff

Subject: RE: FTC Docket No. 9372 1-800 Contacts - in camera motion

You have our permission to state that Complaint Counsel does not oppose your motion for in camera treatment
regarding FTC-00000816. You should also state in your motion that Complaint Counsel intends to include this
document on its Exhibit List as CX0439, Bates No. FTC-1800VD-20161492.

Have you prowded 1-800 Contacts'ounsel with a declaration regarding FTC-00000816? If you have not protnded 1-
800 Contacts'ounsel with such a declaration, we would ask that you agree to provide us a declaration regarding the
authenticity and circumstances of creation of CX0439, Bates No. FTC-1800VD-20161492 —we would be happy to
send a draft.

Happy to discuss if this is unclear. I am away from my desk today but could call at your convenience if desired.

Best regards,

Dan

From: Joseph, Matthew [mal lto:Matthew.)ose h afriedfrank.corn]
Sent: Monday, March 20, 2017 4:25 PM

To: Matheson, Daniel
Cc: Nigro, Barry
Subject: FTC Docket No. 9372 1-800 Contacts - in camera motion

Dear Mr. Matheson,

On March 15, 2017, 1-800 Contacts'ounsel informed us of its intention to use bates-numbered document FTC-

00000816 (attached) as evidence in the 1-800 Contacts matter (FTC Docket No. 9372). AEA Investors authored this

document and produced it to the Commission on December 28, 2015 as part of its HSR filing for the acquisition of 1-
800 Contacts. AEA views this document as highly sensitive, confidential business information that, if disclosed, could
cause the business serious injury. AEA therefore intends to file a motion for in camera treatment regarding this

document. Please let us know whether we can claim you do not oppose AEA's motion for in camera treatment
regarding this document.

Please let Barry Nigro or me know if you would like to discuss.

Thanks,

Matt

Matthew Joseph
Associate
mafihsyf osenhrn)ffegfranksani

I
Tei df 202 639 7192

Fried, Frank, Harris, Shriver 8 Jacobson LLP

601 17th Street. iNW Washington, DC 20006
frfedfrank.corn
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EXHIBIT C

Barbara Burns Declaration
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UNITED STATES OI'MERICA
BEFORE THE FEDERAL TRADE COiYIMISSION
OFFICE OF ADMIiVISTRATIVE LAW JUDGES

In thc i%latter of

1-800 Contacts, Inc.,
a corporation

)
)
) PUBLIC
)
) Docket iVo. 9372
)

DECLARATION OF BARBARA BURNS IN SUPPORT OF NON-PARTY AEA
INVESTORS LP'S iYIOTION FOR IN CAMERA TREATMENT

I, Barbara Burns, hereby declare as follows:

l. I am General Counsel and Chief Compliance Officer for AEA Investors LP

("AEA"). I tnake this declaration in support of Non-Patsy AEA's Motion for In Camera

Treatment (the "Motion" ). I have personal knowledge of the matters stated herein and, if called

upon to do so, could competently testify about them.

2. I have reviewed and am familiar with the AEA documents that both parties seek

to use in the above-captioned matter ("Confidential Documents" ). I have provided certifications

of authenticity as to the Confidential Documents to both parties. Given my position at AEA, I

am familiar with the type of information contained in the Confidential Docunients and their

competitive significance to AEA. Based on my review of the Confidential Documents, my

knowledge of AEA's business and internal processes, and the confidential treatment AEA

provides this type of information, I submit that the disclosure of the Confidential Documents to

the public and AEA's competitors would cause serious competitive injury to AEA.

3. 1-800 Contacts, Inc. and the Federal Trade Commission ("FTC")have infoimed

AEA of their intention to use AEA documents in the above-captioned matter. These documents
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were produced as part of Hart-Scott-Rodino Improvements Act ("HSR*') filings, dated December

28, 2015 and March 7, 2016, related to the proposed acquisitions ol'1-800 Contacts, inc. and

Vision Direct, Inc., respectively. One of AEA's investment funds, AEA Investors Fund V LP,

made the HSR filings. The Confidential Documents are identical in all aspects except for thc

HSR filing in which they were produced, which is stamp-noted on the Confidential
Documents'irst

page, and the redactions in bates-numbered document 1800F 00091505 (Exhibit No.

CX1343). In sum, each Confidential Document is a different version of the same original AEA

presentation. Bates-numbered document FTC-00000816-909 is the document 1-800 Contacts

intends to use as Exhibit No. RX1228. AEA Investors Fund V LP submitted this document as

part of its HSR filing related to the acquisition of 1-800 Contacts, dated December 28, 2015.

Bates-numbered document FTC-1800VD-20161492 is a document the FTC intends to use as

Exhibit No. CX0439 and which AEA Investors Fund V LP submitted as part of its HSR filing

related to the proposed acquisition of Vision Direct, Inc., dated March 7, 2016. Bates-numbered

document 1800F 00091505 is the document the FTC iniends to use as Exhibit No. CX1343,

which was previously redacted for sharing with AEA's portfolio company, 1-800 Contacts.

These documents are highly sensitive and contain AEA's confidential business information and

trade secrets. As described in the Motion, AEA seeks permanent in camera treatment for the

following documents:

Exhibit iVo Bates No Document Title Author Pa es Date
RX1228

CX0439

CX1343

FTC-00000816-909

FTC-1800VD-
20161492

1800F 00091505

1-800 Contacts: Staff
Final Update

1-800 Contacts: Staff
Final Update

1-800 Contacts: Staff
Final Update
(redacted)

AEA
Investors
Fund V LP
AEA
Investors
Fund V LP
AEA
Investors
Fund V LP

94

94

66

December
2015

December
2015

December
2015
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4. AEA is a leading global private investment finn with approximately $ 10 billion in

assets under management. AEA focuses on private equity and debt investments in the middle

market (often within niche and complex sectors), leveraging its internal network of relationships,

and industry experience and expertise to identify and evaluate investment opportunities. AEA

then works with its portfolio investments to improve the business and achieve returns on the

investment. AEA, at all times, keeps secret and confidential the fact of a potential investment in

a certain company or asset, as well as its internal process for reviewing, deliberating, evaluating,

and deciding to pursue a given investment.

5. For every potential investment, over the course of many months or longer, AEA

performs detailed due diligence, market research, economic and financial analyses, and retains

the advice of commercial, financial, legal, and business external advisors. Before making any

investment, AEA combines the findings of this process into materials such as the Confidential

Documents, which are then presented to AEA's decision niakers for final analysis and approval.

On the basis of the type of analysis contained in the Confidential Documents and its diligence

findings, AEA commits tens or hundreds of millions of dollars from private funds it sponsors to

these investments, often having to decide whether to maintain or increase its bidding price over

its competition.

6. AEA does not share these types of intenial documents ivith its external advisors

or anyone outside of the AEA stiructure other than any equity co-investors (or as required by

law). The Confidential Documents include AEA's own sunimary and analysis of 1-800 Contacts

as a potential acquisition target. The text reveals the deal team's impressions, the factors

considered, and the investment thesis underlying AEA's interest in the transaction. In addition,

the documents describe competitively significant information such as AEA's bidding strategy
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and history, its ongoing valuation analysis, its internal forecasts for 1-800 Contacts, and a

discussion of potential investment exit plans.

7. For each of its investments, AEA performs its own independent due diligence.

This often includes interviewing industiy experts and leveraging our network to understand the

potential investment market, competition, and risk. The Confidential Documents summarize the

findings from that research and diligence effort. In addition, the Confidential Documents report

and analyze the due diligence work performed by AEA*s retained external advisors. In the end,

the information reflected in the Confidential Documents will cost AEA at least $ 1 million to

develop.

8. The Confidential Documents also identify the most important market factors,

market risks, company advantages, company disadvantages, and company risl<s. The

Confidential Documents analyze AEA's preferred indicators of investmcnt success —financial

metrics, customer and supplier data, and market growth indicators. In addition, the Confidential

Documents review future strategic and highly sensitive plans for 1-800 Contacts, including

business plans, add-on acquisitions, synergies, savings plans, and innovations.

9. I believe this work product is unique to AEA. The Confidential Documents

reflect our proprietary analyses and expertise, as well as the expeinise of our retained external

advisors that we oversee and direct during this project. This infoniiation is theretore highly

valuable for AEA. Publishing the Confidential Documents to the public would compromise the

business advantage that we have invested in and internally developed.

10. AEA's internal process for evaluating and developing an investment asset is

critical to our ability to compete with other private investment firms, for our portfolio companies

to maintain their competition in the marketplace, and for us to profitably exit the investment at
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the appropriate time. Competitors could use the confidential business plans and analyses of 1-

800 Contacts included in the Confidential Documents to 1-800 Contacts'isadvantage. Because

the Confidential Documents reveal valuable, secret, and distinguishable internal processes and

future business plans for AEA, the competitive significance of the documents is unlikely to

decrease over time and thus permanent protection is warranted.
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I declare under penalty of perjury that the foregoing is true and correct. Executed March

Z 9, 2017 at New York, New York.

arbara Burns
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EXHIBIT D

Exhibit No. RX1228 Bates-Numbered FTC-00000816-909

CONFIDENTIAL

IN CAMERA/ TREATMENT RE UESTED

REDACTED IN ENTIRETY
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EXHIBIT E

Exhibit No. CX0439 Bates-Numbered FTC-1800VD-20161492

CONFIDENTIAL

IN CAMERA TREATMENT RE UESTED

REDACTED IN ENTIRETY
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EXHIBIT F

Exhibit No. CX1343 Bates-Numbered 1800F 00091505

CONFIDENTIAL

IN CAMERA TREATMENT RE UESTED

REDACTED IN ENTIRETY
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UNI'fED STATES OF AMERICA
BEFORE THE I EDERAL TRADE COMMISSION
OFFICE OF ADilIINISTRATIVE LAW,JUDGES

In the Matter of

I-II00 Contacts, Inc.,
a corporation

)
)
) PUBLIC
)
) Docket iVo. 9372
)

PROPOSED ORDER

Upon consideration of Non-Party AEA Investors LP's Motion for Jn Clnei.a Treatment,

it is HEREBY ORDFRED that the following documents are to be provided permanent in cantern

treatment lrom the date of this Order in their entirety. In addition, as requested by AEA

Investors LP, it is HEREBY ORDERED that the documents labeled RX1228 and CX0439 shall

be limited to distribution on an outside counsel only basis.

ORDERED:
D. Michael Chappell
Chief Administrative Law Judge



CERTIFICATE OF SERVICE

I, Bernard A. Nigro Jr., declare under penalty of perjury that the following is true and

correct. On March ~2, 2017, I caused to be served the following documents on the parties
listed below by the manner indicated.

~ NON-PARTY AEA INVESTORS LP's MOTION FOR IN CAMERA
TREATMENT (PUBLIC VERSION AND NON-PUBLIC VERSION)

~ NOTICE OF APPEARANCE
~ PROPOSED ORDER

The Office of the Secretary (via overnight delivery and the FTC's E-Filing System):

Donald S. Clark
Secretary
Federal Trade Commission
400 —7a Street, S.W., 5a Floor
Washington, D.C. 20024

The Office of the Administrative Law Judge (via overnight delivery, electronic mail, and
the FTC's E-Filing System):

D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Avenue, N.W., Room H-110
Washington, D.C. 20580

Counsel for Federal Trade Commission (via overnight delivery and electronic mail (public
version only)):

Daniel Mathesou
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
~dh f ft.

Counsel for 1-800-Contacts, Inc. (via overnight delivery and electronic mail (public version

only)):

Gregory M. Sergi
Munger, Tolles & Olson LLP
350 South Grand Avenue, 50~ Floor
Los Angeles, CA 90071
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And via electronic mail a copy upon the following:

Thomas H. Brock
Attorney
Federal Trade Commission
T~Bk@ft .

Barbara Blank
Attorney

Federal Trade Commission
~bbh kraft .

Gustav Chiarello
Attorney
Federal Trade Commission
~b+.II ..ft .

Kathleen Clair

Attorney

Federal Trade Commission
k.l I Rft .

Joshua B.Gray

Attorney
Federal Trade Commission~bf ft. *

Geoffrey Green
Attorney
Federal Trade Commission~bth .

i kfathaniel Hopkin
Attorney
Federal Trade Commission
~hki tktt .

Charles A. Loughlin

Attorney
Federal Trade Commission

hll tkl't .

Charlotte Slaiman
Attorney
Federal Trade Commission

Sft .
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Mark Taylor

Attorney
Federal Trade Commission

Elk.

Gregory P. Stone
Attorney
Munger, Tolles &, Olson LLP

re or .stone&amto.corn

Steven M. Perry
Attorney
Munger, Tolles & Olson LLP
steven, crrv(c7mto,corn

Garth T. Vincent
Attorney
Munger, Tolles & Olson LLP
~arth.vlnccntQnlto.co111

Stuart N. Senator
Attorney
Munger, Tolles & Olson LLP
stuart,senatorArr mto.corn

Justin P. Raphael
Attorney
Munger, Tolles & Olson LLP
Justin.Ra heel(amlo.corn

Sean Gates
Charis Lex P.C.
s~ates&acharislex.corn

Mika Ikeda

Attorney
Federal Trade Commission
~ik d ft.

Zachary Briers
Munger, Tolles & Olson LLP
zachar .briersAamto.corn
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Chad Golder
Munger, Tolles, and Olson

Julian Beach
Munger, Tolles & Olson, LLP
'ulian.bcach@mto.corn

Aaron Ross
Attorney
Federal Trade Commission

r rru3ft .

Thomas Dillickrath

Attorney
Federal Trade Commission
tdglickrath~a~ftc. ov

Jessica S. Drake
Attorney
Federal Trade Commission
jdd&OI't .

W. Stuart Hirschfeld
Attorney
Federal Trade Commission
schirschfcld@ftc. ov

David E. Owyang

Attorney
Federal Trade Commission
dowvan<~Qftcu~ov

Henry Su

Attorney
Federal Trade Commission
i~JR ft .
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CERTIFICATE FOR ELECTRONIC FILING

I certify that the electronic copy sent to the Secretary of the Commission is a true and

correct copy of the paper original and that I possess a paper original of the signed document that

is available for review by the parties and the adjudicator.

March I 2017



Notice of Electronic Service
 
I hereby certify that on March 24, 2017, I filed an electronic copy of the foregoing Non-Party AEA Investors
LP's Motion for In Camera Treatment, with:
 
D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110
Washington, DC, 20580
 
Donald Clark
600 Pennsylvania Ave., NW
Suite 172
Washington, DC, 20580
 
I hereby certify that on March 24, 2017, I served via E-Service an electronic copy of the foregoing Non-Party
AEA Investors LP's Motion for In Camera Treatment, upon:
 
Thomas H.  Brock
Attorney
Federal Trade Commission
TBrock@ftc.gov
Complaint
 
Barbara Blank
Attorney
Federal Trade Commission
bblank@ftc.gov
Complaint
 
Gustav Chiarello
Attorney
Federal Trade Commission
gchiarello@ftc.gov
Complaint
 
Kathleen Clair
Attorney
Federal Trade Commission
kclair@ftc.gov
Complaint
 
Joshua B. Gray
Attorney
Federal Trade Commission
jbgray@ftc.gov
Complaint
 
Geoffrey Green
Attorney
Federal Trade Commission
ggreen@ftc.gov
Complaint
 
Nathaniel Hopkin
Attorney
Federal Trade Commission
nhopkin@ftc.gov



Complaint
 
Charles A. Loughlin
Attorney
Federal Trade Commission
cloughlin@ftc.gov
Complaint
 
Daniel Matheson
Attorney
Federal Trade Commission
dmatheson@ftc.gov
Complaint
 
Charlotte Slaiman
Attorney
Federal Trade Commission
cslaiman@ftc.gov
Complaint
 
Mark Taylor
Attorney
Federal Trade Commission
mtaylor@ftc.gov
Complaint
 
Gregory P. Stone
Attorney
Munger, Tolles & Olson LLP
gregory.stone@mto.com
Respondent
 
Steven M. Perry
Attorney
Munger, Tolles & Olson LLP
steven.perry@mto.com
Respondent
 
Garth T. Vincent
Munger, Tolles & Olson LLP
garth.vincent@mto.com
Respondent
 
Stuart N. Senator
Munger, Tolles & Olson LLP
stuart.senator@mto.com
Respondent
 
Gregory M. Sergi
Munger, Tolles & Olson LLP
gregory.sergi@mto.com
Respondent
 
Justin P. Raphael
Munger, Tolles & Olson LLP
Justin.Raphael@mto.com
Respondent
 
Sean Gates



Charis Lex P.C.
sgates@charislex.com
Respondent
 
Mika Ikeda
Attorney
Federal Trade Commission
mikeda@ftc.gov
Complaint
 
Zachary Briers
Munger, Tolles & Olson LLP
zachary.briers@mto.com
Respondent
 
Chad Golder
Munger, Tolles, and Olson
chad.golder@mto.com
Respondent
 
Julian Beach
Munger, Tolles & Olson LLP
julian.beach@mto.com
Respondent
 
Aaron Ross
Attorney
Federal Trade Commission
aross@ftc.gov
Complaint
 
Thomas Dillickrath
Attorney
Federal Trade Commission
tdillickrath@ftc.gov
Complaint
 
Jessica S. Drake
Attorney
Federal Trade Commission
jdrake@ftc.gov
Complaint
 
W. Stuart Hirschfeld
Attorney
Federal Trade Commission
shirschfeld@ftc.gov
Complaint
 
David E.  Owyang
Attorney
Federal Trade Commission
dowyang@ftc.gov
Complaint
 
Henry Su
Attorney
Federal Trade Commission
hsu@ftc.gov



Complaint
 
 
 

Bernard  Nigro
Attorney


