PUBLIC DOCUMENT

o, TRADE GG
(S Recmes oyt
03 12 2014

UNITED STATES OF AMERICA _
BEFORE THE FEDERAL TRADE COMMISSI(}
OFFICE OF ADMINISTRATIVE LAW JUDGEX

b¢ceggy
In the Matter of Docket No. 9358 -
ECM BioFilms, Inc.,

a corporation, also d/b/a

Enviroplastics International

MOTION TO QUASH AND/OR LIMIT SUBPOENA DUCES TECUM
AND FOR AN AWARD OF EXPENSES

L INTRODUCTION

Third Party O.W.S. Inc. (“O.W.S8.”) moves the Court to quash or limit the subpoena
duces tecum (“Subpoena”) served by ECM BioFilms, Inc. (“ECM”) (“Exhibit 17) to the extent
the Subpoena is unduly burdensome, would require unreasonable time and expense to comply
with, requests irrelevant information and seeks confidential and proprietary, and in many
instances competitive, information owned by and under the control of O.W.S.’s customers. By
doing so, ECM is attempting to shift costs and burdens, as well as business risk, away from itself
and onto O.W.S. ECM knows to which of its custofners it sold additives or gave samples, and
can directly subpoenawor obtain information from them. O.W.S also seeks an award of its
expenses.
18 BACKGROUND

0.W.S. is an independent testing company that tests various types of plastic for

biodegradability. Affidavit of Richard Tillinger (“Tillinger Aff.””) (“Exhibit 2”), § 3. From 2007
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to the present—the demanded production timeframe—O.W.S. tested the biodegradability of
hundreds of products and materials for over one hundred customers. Id., | 4.

ECM sells plastic additives (“ECM Additives”), sometimes added to conventional
plastics to create “ECM Plastics.” Some conventional plastics that O.W.S. tests might contain
ECM Additives, but O.W.S. only knows if the product contains an ECM Additivé if the
customer includes that information. Id., 9 3, 5 and 6. Several of O.W.S.’s customers are
competitors of ECM for additives; many more are competitors for biodegradable materials. Id.,
17

0.W.S.’s customers include manufacturers testing their products, manufacturers testing
their competitors’ products, trade organizations, and attorneys testing their clients’ products. Id.
The vast majority of O.W.S.’s customers require strict confidentiality. Id., 8. O.W.S.
affirmatively represents to its customers in its Terms and Conditions that it will treat their
information as “strictly confidential.” Id. Information concerning O.W.S.’s attorney customers
is privileged. Id. O.W.S. customers, not O.W.S., own the testing information. 1d.,§9. O.W.S.
vehemently protects its customers’ confidential and proprietary information, which is critical to
gaining and maintaining the trust of its customers. Id., 8. O.W.S. has even refused to
distribute information to third parties concerning ECM’s own test results for this very reason.

Id.

While O.W.S. has attempted to resolve this dispute, and ECM has narrowed or eliminated

some of the requests, other objectionable requests remain. O.W.S. has already spent thousands
in légal fees and consulting time opposing ECM’s broad requests and gathering documents. Id.,

9 14. It should not be required to spend more or to jeopardize its own business.
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IHI. ARGUMENT

A. General Objections.

Rather than repeat each of the following in response to various Requests, O.W.S. will set
forth the following, and merely make reference to them in the Specific Objections.

“Relevance”—the Subpoena requests irrelevant information—including test results—
concerning O.W.S. customers other than ECM. This information is completely unrelated to
ECM and cannot be expected to yield information relevant to the allegations of the Complaint
regarding false adverﬁsing, to the FTC’s proposed relief, or to ECM’s defenses. 16 C.F.R.
3.31(c)(1).

“Confidentiality”—the Subpoena seeks confidential and proprietary information
regarding O.W.S. customers, many of whom are competitors of ECM. O.W.S. owes strict
contractual duties of non-disclosure and confidentiality to each such customer, and, in the case of
testing done for O.W.S.’s attorney customers, that information is protected by the work product
privilege. Tillinger Aff, 8. This informatioh is not within the control of O.W.S. but is instead
owned and controlled by the customers. Id., 9. Requiring O.W.S. to produce its customers’
information, even under the Protective Order, places O.W.S. in the untenable position of being in
breach of contract and violating the trust and confidence of its own customers. /d., 8. The
Protective Order is insufficient to protect this information, especially that of ECM's competitors,
or to protect O.W.S.’s business interests, which will be irreparably harmed if required to respond
as demanded. This point is particularly important given .that ECM could have gone directly to its
Additives customers, but did not. In fact, ECM has attempted to limit Complaint Counsel's

discovery requests to its customers. See ECM's Feb. 21, 2014, Motion for Protective Order,
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“Burden”—to the extent the Subpoena seeks information concerning O.W.S. customers
other than ECM, that information is obtainable from other sources that are more convenient, less
expensive and less burdensome—those customers. 16 C.F.R. 3.31(2)(i). For O.W.S. to identify
responsive documents in several categories would be a seemingly insurmountable task. For
example, O.W.S. has no way to reasonably search customer records to discern whether another
customer's material contained an ECM Additive or related to ECM. Tillinger Aff., § 6. If
O.W.S. were required to produce those documents, to fully comply it would have to: (1) search
all of its records for communications that positively state ECM Additives were tested, (2) review
each test it has performed to exclude tests which the customer conclusively stated did not contain
ECM Additives, (3) contact every other customer for every test performed to inquire whether
their test contained ECM Additives, and (4) for each test that contained ECM Additives, examine
that customer’s confidentiality agreement, obtain the customer’s consent and/or allow them to
intervene. Id., 9 6. This is an unduly burdensome task—that information is irrelevant, and ECM
can obtain those documents directly from the customers it sells the ECM Additives to, who can
then directly object or decide to produce their own information.

B. Request for Costs.

A subpoenaed party is only expected to bear reasonable costs. See In Re Int'l. Tel. & Tel.
Corp., No. 9000, 1981 FTC LEXIS 75, 97 F.T.C. 202, * 3. To determine whether expenses are
reasonable, the Court should consider the costs of compliance in relation to the size and
resources of the subpoenaed party. Id.

O.W.S.'s business operations consist of only two people: one consultant and one
employee. Tillinger Aff., § 10. Any time spent by them in complying with the Subpoena
impacts O.W.S.'s ability to operate. O.W.S.'s average annual revenue over the last three years

was approximately $698,000, and its average annual profit approximately $11,000. 27, § 11.
4
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O.W.S. has already incurred significant costs as a direct result of the Subpoena and will
continue to do so. As of the filing of this Motion, O.W.S. has incurred legal fees of
approximately $19,000 and already spent approximately 60 hours, at a cost of approximately
$5,500, responding to the Subpoena—already eliminating O.W.S.'s 2014 profit. Id., ] 14.

O.W.S. informed ECM that responding to the Subpoena would impose a burden on it
with little or no relevance to this case. See Statement of Christine M. Haaker (“Haaker Stmt.”)
(“Exhibit 3”).! ECM made these exact objections to document requests from the FTC. See
Respondent's Opposition to Complaint Counsel's Motion to Compel. ECM therein accused the
FTC of conducting a “fishing expedition” (Id., 7). Yet, here, ECM could not identify any
documents that O.W.S. has that will be helpful to its defense. Haaker Stmt., p. 4.

ECM is a party to this proceeding—O.W.S. is not. See AF holdings LLC v. Does, 286
F.R.D. 39 (D. D.C. 2012) (test for “undue burden” in responding to subpoena requires court to be
sensitive to costs imposed on third-parties). O.W.S. does not compete in ECM’s industry and
has absolutely no stake in the outcome of this Proceeding. ECM has had ample time to pursue
discovery directly from its customers who purchased ECM Additives. 16 C.F.R. 3.31(2)(ii).
The expenses and burden to O.W.S.’s business interests and of searching for and producing such
a wide range of documents far outweighs any benefit. 16 C.F.R. 3.31(2)(iii).

O.W.S. believes the expenses it has been forced to incur are unreasonable and seeks
bayment for such expenses from ECM. At minimum, O.W.S. requests that ECM be ordered to
pay for all additional expenses it will incur if this Motion, or any portion thereof, is denied.

C. Specific Objections to Requests.

! While some requests have been limited by agreement (Haaker Stmt.), the Subpoena originally
requested confidential information completely unrelated to ECM. ECM had no basis to request
that information, and any costs incurred as a result by O.W.S. are unreasonable.

5
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1. All documents and correspondence concerning ECM BioFilms, Inc.,
Robert Sinclair, and/or ECM BioFilms Master Batch Pellets.

0.W.S. is searching for and producing documents that are not customer specific and that

generically reference ECM, Mr. Sinclair and/or the ECM Master Batch Pellets, however, O.W.S.

objects to further production as follows:

First, Relevance.

Second, Confidentiality.

Third, Burden.

0.W.S. requests that this Request be limited to exclude documents concerning O.W.S.
customers other than ECM, and to only include documents concerning ECM that are non-
customer specific (not confidential) to the extent readily located.

3. All correspondence between O.W.S. and any member, employee,
representative, or officer of the United States Federal Trade
Commission.

0O.W.S. is searching for and producing documents readily identifiable as correspondence
with the FTC that may regard ECM, however, O.W.S. objects to further production as follows:

First, Relevance.

Second, this Request is unduly burdensonie. 0.W.S. does not know the name, identity,
or even words to search for to know whether con@spondence has been with a “member,
employee, representative, or officer” of the FTC.

O.W.S. requests that the Court limit this Request to those documents where O.W.S.
knowingly corresponded with the FTC in‘regard to ECM.

4. All correspondence between O.W.S. and any member, employee,

and/or representative of the Biodegradable Products Institute
(‘CBPI”).
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O.W.S. is searching for and producing correspondence that is not customer specific and
that relates generally to the BPI, however, O.W.S. objects to further production as follows:

O.W.S. interacts with the BPI on three levels:

0O.W.S. deals with BPI on behalf of O.W.S. customers regarding requests for certification
of customers' own products. /d., § 12. BPI administers a certification mark for compostable
products; many O.W.S. customers seek this certification. /d. Communications with the BPI in
this capacity can include confidential and proprietary information such as material or product
formulations, product construction, manufacturing techniques, testing results, and marketing
plans. Id., ¥ 12. These discussions are unrelated to ECM and the Proceeding.

O.W.S. participates—along with one representative of the BPI—on subcommittee
D20.96 of the American Society for Testing and Materials (“ASTM”). Id. Robert Sinclair (“Mr.
Sinclair”) of ECM is also on this committee and has access to communications related thereto.
Id.

Finally, because some of O.W.S.’s customers are members of the BPI, technically every
correspondence between O.W.S. and those members is responsive to this Request. /d. Likely
hundreds of correspondence exist in the normal course of O.W.S.’s business with such customers
in their own commercial capacities, not in their capacity as members of BPL. Id., 4.

With this backdrop, O.W.S. objects for the following reasons:

First, Relevance.

Second, Confidentiality. This Request seeks communications between O.W.S. and the
BPI on behalf of O.W.S. customers, as well as communications between O.W.S, and any

customer that happens to be a member of the BPI.
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Third, this Request is unduly burdensome. As written, this Requést seeks literally every
communication between O.W.S. and any of its customers that happens to be a member of the
BPI. The vast majority—if not all—of these communications are completely unrelated to ECM.
Id., 9 6. The burden and expense far outweighs those documents’ likely benefit.

Fourth, this Request seeks documents that are obtainable from a less burdensome

source—Mr. Sinclair of ECM, who is on ASTM subcommittee D20.96. Id., q 12.

O.W.S. requests that the Court limit this Request to only correspondence between O.W.S.

and known employees of the BPI in regard to the work of BPI to the extent the correspondence
directly pertains to ECM itself, and to exclude O.W.S.’s customers’ correspondence and such
customers’ BPI certification efforts.

5. (By Agreement, rephrased): Since January 1, 2010, all documents
concerning any test or report (including any notes and raw data)
performed or written to the biodegradability of plastic products
under ASTM standards D5511 and D5526 for ECM and/or a plastic
product containing the ECM additive.

0.W.S. objects as follows:

First, Relevance.

Second, Confidentiality.

Third, Burden. Testing under these ASTM standards constitutes a significant amount of
O.W.S.’s business. Tillinger Aff., § 13. Compliance would require O.W.S. to search for and
produce other customers' documents. Id., § 6. In addition, O.W.S. would have to notify each of
its customers of this production to obtain permission or allow the customer to object. Id., § 8.

The burden and expense involved in identifying and producing all responsive documents far

outweighs those documents’ likely benefit.




PUBLIC DOCUMENT

For these reasons, O.W.S. requests that the Court limit this Request to include only

responsive tests performed for ECM.

6. All documents concerning the education, training, experience, and
employee evaluations of Mr. Bruno de Wilde.

8. All documents concerning the education, training, experience, and
employee evaluations of Mr. Richard Tillinger.

These Requests seek entirely irrelevant documents. Neither Mr. De Wilde, Mr. Tillinger
nor O.W.S. are parties to or witnesses in this Proceeding, nor are they on trial. Requesting this
information, particularly evaluations, under these circumstances is entirely improper.

O.W.S. requests that this Court quash these Requests.

10.  (By Agreement, rephrased:) “Since January 1, 2010, all documents
and correspondence concerning any amendments, vote(s); and/or
‘negatives’ related to ASTM standard D5511 and D5526.”

First, Relevance.

Second, Burden. The burden of producing responsive documents far outweighs their
expected benefit.

Finally, this Request seeks documents that are obtainable from a less burdensome
source—Mr. Sinclair of ECM. Mr. Sinclair is on the same ASTM subcommittee as O.W.S.
Tillinger Aff., § 12.

0.W.S. requests that this Court quash this Request.

C. Objections to ECM’s Subpoena Instructions.

Instruction C requires a complete copy of each document to be produced, regardless of

relevance. In light of the fact that most of the requested information is completely irrelevant and

highly sensitive, O.W.S. requests that this Court strike this instruction and allow O.W.S. to

produce only those portions of documents that relate to ECM's testing of ECM’s own products.
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Instruction L seeks to improperly require answers to interrogatories in regard to
documents withheld for privilege. O.W.S. will comply with the 16 C.F.R. 3.38A, and
accordingly, requests that this Court strike this instruction.

IV. CONCLUSION

ECM issued the Subpoena to O.W.S. in what appears to be an effort to harass and harm
0.W.S. and/or O.W.S. customers, and to avoid the expense and burden of going directly to its
own customers for the information. For the foregoing reasons, O.W.S. requests that this Court

quash and/or limit the Requests of Subpoena and award O.W.S. its expenses.

Respectfully submitted,

/s/Christine M. Haaker

Christine M. Haaker (#0063225)

Jeremy D. Smith (#0088539)

THOMPSON HINE LLP

Austin Landing I

10050 Innovation Drive, Suite 400

Miamisburg OH 45342

Dayton, Ohio 45401-8801

Telephone: (937) 443-6822

Facsimile:  (937) 443-6635

E-mail: Christine.Haaker@Thompsonhine.com
Jeremy.Smith@Thompsonhine.com

Attorneys for Third-Party O.W.S. Inc.

10
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CERTIFICATE OF SERVICE AND CERTIFICATE OF ELECTRONIC FILING

I hereby certify that on March 12, 2014, I caused a true and correct copy of the paper
original of the foregoing Motion to Quash and/or Limit Subpoena Duces Tecum and for an
Award of Expenses to be filed and served as follows:

On electronic copy via the FTC E-Filing System and one electronic courtesy copy to the Office
of the Secretary:

Donald S. Clark, Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Room H-159
Washington, DC 20580

Email: secretary@ftc.gov

One electronic courtesy copy via email to the Office of the Administrative Law Judge:

The Honorable D. Michael Chappell
Administrative Law Judge

600 Pennsylvania Avenue, NW, Room H-110
Washington DC 20580

One electronic copy to Counsel for the Respondent:

Jonathan W. Emord PeterArhangelsky

Emord & Associates, P.C. Emord & Associates, P.C.

11808 Wolf Run Lane 3210 S. Gilbert Road, Suite 4
Clifton, VA 20124 Chandler, AZ 85286

Email: jemord@emord.com Email: parhangelsky@emord.com
Lou Caputo Bethany R. Kennedy
‘Emord & Associates, P.C. Emord & Associates, P.C.

3210 S. Gilbert Road, Suite 4 3210 S. Gilbert Road, Suite 4
Chandler, AZ 85286 Chandler, AZ 85286

Email: Icaputo@emord.com Email: bkennedy@emord.com

One electronic copy to Counsel for the Claimant:

Jonathan Cohen

Division of Enforcement

Bureau of Consumer Protection

Federal Trade Commission

600 Pennsylvania Avenue, NW, M-8102B
Washington, DC 20580

11
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I further certify that I possess a paper copy of the signed original of the foregoing
document that is available for review by the parties and the adjudicator.

/s/Christine M. Haaker

Christine M. Haaker (#0063225)

THOMPSON HINE LLP

Austin Landing [

10050 Innovation Drive, Suite 400

Miamisburg OH 45342

Dayton, Ohio 45401-8801

Telephone: (937) 443-6822

Facsimile: (937) 443-6635

E-mail: Christine.Haaker@Thompsonhine.com

Attorney for Third-Party O.W.S. Inc.
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Fmord & Associates WASHINGTON | VIRGINA | PHOENTX
" . 11808 WoLF RUN LANE
CLIFTON, VA 20124

3210 S. GILRERT ROAD

SUTE4

CHANDLER, AZ, 85286

(602) 388-8899 | FAx (602) 393-4361

1050 SEVENTEENTH STREET, N.W.
Surm: 600

WASHINGTON, D.C. 20036

(202) 466-6937 | FAX (202) 466-6938

February 13, 2014 Lou F. Caputo, Esq.
602.388.8901
VIA UPS lcaputot@emard.com
Organic Waste Systems, Inc.
7155 Five Mile Road
Cincinnad, OH 45230

Re:  Inthe Matter of ECM BioFilms, Inc., Docket No. 9358

Dear Sir or Madam:

Pursuant to the Federal Trade Commission’s Rules of Practice, please find enclosed
Respondent ECM BioFilms, Inc.’s subpoena duces tecum to O.W.S. This subpoena requests the
production of documents and other materials. Included with the subpoena is Schedule A, which
describes the instructions and specific requests of Respondent and a copy of the Protective Order
issued in this matter.

Please provide all requested documents no later than February 28, 2014. We welcome
you to contact us with questions.

Sincerely,

onathan “?mo;\

Peter A. Arhangelsky
Lou F. Caputo

EMORD & ASSOCIATES, P.C. {202) 466~6937/F AX (202) 466-5958
WASHIHGTON, D.C. | VIRGINIA | ARIZONA Www EMORD.COM
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SUBPOENA DUCES TECUM
Provided by the Secretary of the Federal Trade Commission, and
lssued Pursuant to Commission Rule 3.34(b), 16 C.F.R. § 3.34(b){2010)

1. 70
General Counsel and/or other Executive for
Organic Waste Systems

7155 Five Mile Road

Cincinnati, OH 45230

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permR Inspection and copying of designated bocks, documents (as defined in
Rule 3.34(b)), or tangible things, at the date and time spedifiad in ltem 5, and ot the request of Counsel listed in ltem 9, in

the proceeding described in item 6.

3. PLACE OF PRODUCTION

Emord & Associates, P.C.
3210 S. Gilbert Road, Suite 4
Chandier, AZ 85286

4. MATERIAL WiLL BE PRODUCED TO
Peter Arhangelsky

8. DATE AND TIME OF FRODUCTION
February 28, 2014, 5:00 PM EST

6. SUBJECT OF PROCEEDING

in the matter of ECM BioFilms, Inc., Docket No. 9358

7. MATERIAL TO BE PRODUCED

See Attached Schedule A for description of all documents and materials.

8. ADMINISTRATIVE LAW JUDGE

8. COUNSEL AND PARTY ISSUING SUBPQENA
Jonathan W. Emord, Peter Arhangelsky, Lou

Chief Administrative Law Judge
D. Michael Chappsli Caputo
Federal Trade Commission Emord & Associates, P.C. for Respondent
Washington, D.C. 20580 ECM BioFilms, Inc.
DATE SIGNED

LT ke

GENERAL INSTRUCTIONS

a?} J 3//4/
APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal sefvice and may subjoct you fo a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

‘The Commission's Ruies of Practice require that any
miction to fimit or quash this subpoena must comply with
Commizelon Rule 3.34(c), 186 C.F.R. § 3.34(c). and in
particular must be flled within the eartier of 10 days aftor
service or the tme for complianco. The original and ton
copies of the petition must be fled before tho
Mwwwmmmdm

by an afiidavit of service of
Mdowmummmwmme and vpon aft
other paries prascribed by the Rules of Practico,

TRAVEL EXPENSES
The Commission’s Rules of Practice requine that fees and
milaage be pald by the party that requested your appearance.
You should present your clalm to counsa! listad in em 6 for
payment i you are permanently or temperarily Bring
somewhare other han tha address on thia subpoena and it
would require excessive travel for you to appear, you must get
prior approval from counsel listed in em 9,

A copy of the Commission's Rules of Practica is avaiable
online at bitobl {/FYCRulesafPrstice. Paper copies am
avallable upen request.

ire approval by OMB under

Thiz subpoena doss not reqLire
the Paperwork Reduction Act of 1980.

FTC Form 70-E (rav. 187)
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H.

SCHEDULE “A” TO SUBPOENA DUCES TECUM DIRECTED TO
ORGANIC WASTE SYSTEMS, INC. (UNITED STATES HQ)
INSTRUCTIONS

. Unless otherwise specified, the time period covered by a numbered request shall be limited to

the time period extending from January 1, 2007 until the present date, unless differently
stated therein,

Documents must be delivered to Counsel for Respondent at the following address:

Emord & Associates, P.C.,
3210 South Gilbert Road, Suitc 4
Chandler, AZ 85286

A complete copy of each document should be submitted even if only & portion of the
document is within the terms of the numbered request. The document shall not be edited, cut
or expunged and shall include all covering lctters and memoranda, transmittal slips,
appendices, tables or other attachments.

. All information submitted shall be clearly and preciscly identified as to the numbered

request(s) to which it is responsive. Pages in the submission should be numbered
consecutively, and each page should be marked with a unique “Bates™ document tracking

number.

Documents covered by these numbered requests are those which are in your possession or
under your actual or constructive custody or control, whether or not such documents were
received from or disseminated to any other person or entity, including attorneys. accountants,
dircctors, officers and employees.

Documents that may be responsive to more than one numbered request need not be submitted
more than once. However, your response should indicate, for each document submitted, each
numbered request to which the document is responsive. Identification shall be by the Bates
number if the documents(s) were so numbered when submitted or by author and subject
matter if not so numbered.

. If any of the documentary matcrials requested in these numbered requests are available in

machine-readable form (such as floppy or hard disks, drums, core storage, magnetic tapes or
punch cards), state the form in which it is available and describe the type of computer or
other machinery required to read the documents involved. If the information requested is
stored in a computer or & file or record generated by a computer, indicate whether you have
an existing program that will print the information in readable form and state the name, title,
business address and telephone number of cach person who is familiar with the program.

All objections to these numbered requests, or to any individual request, must be raised in the
initial response or otherwise waived.

(o~




Iy TELITILLLUTLN

LRI U LT NI TS L Ty LT LT

PUBLIC DOCUMENT

I

The Federal Trade Commission’s Rules of Practice describes withholding requested matcrial
responsive to a subpoena under Rule 3.38A For your convenience, Rule 3.38A states:

(a) Any person withholding material responsive to a subpoena
issued pursuant to §3.34 or §3.36, written interrogatories requested
pursuant to §3.35, a request for production or access pursuant to
§3.37, or any other request for the production of materials under
this part, shall assert a claim of privilege or any similar claim not
later than the date set for production of the material. Such person
shall, if so directed in the subpoena or other request for production,
submit, together with such claim, a schedule which describes the
nature of the documents, communications, or tangible things not
produced or disclosed - and does 50 in a manner that, without
revealing information itself privileged or protected, will enable
other partics to assess the claim. The schedule need not describe
any material outside the scope of the duty to search set forth in
§3.31(c)(2) except to the extent that the Administrative Law Judge
has authorized additional discovery as provided in that paragraph.

(b) A person withholding material for reasons described in
§3.38A(a) shall comply with the requirements of that subsection in
lieu of filing a motion to limit or quash compulsory process.

J. The Federal Trade Commission’s Rules of Practice describes motions to quash and/or limit

subpaoenas under Rule 3.34(c). For your convenience, Rule 3.34 states in relevant part:

(c) Motions to guash; limitation on subpoenas. Any motion by the
subject of a subpoena to limit or quash the subpoena shall be filed
within the earlier of 10 days after service thereof or the time for
compliance therewith. Such motions shall set forth all assertions of
privilege or other factual and legal objections to the subpoena,
including all appropriate arguments, affidavits and other
supporting documentation, and shall include the statement required
by §3.22(g). Nothing in paragraphs (a) and (b) of this section
authorizes the issuance of subpoenas except in accordance with
§§3.31(c)(2) and 3.36.

K. Some documents that you are requested to provide may be confidential. In the Protective

Order dated October 22, 2013, Chief Administrative Law Judge D, Michael Chappell ordered
that a party conducting discovery from third parties shall provide such third parties a copy of
the Protective Order so as to inform third parties of his, her, or its rights. See ALJ Protective

Order at 2, 74. Accordingly, a copy of the Protective Order is attached with this subpoena.

If any requested material is withheld based on a claim of privilege, submit together with such
claim a schedule of the items withheld. For each item withheld, the schedule should state: (a)
the item’s type, title, specific subject matter and date; (b) the names, addresses, positions and

organizations of all authors or recipients of the item; and (c) the specific grounds for

2
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claiming that the item is privileged. If only part of a responsive document is privileged, all
non-privileged portions of the document must be submitted.

DESCRIPTION OF DOCUMENTS REQUESTED

Please produce the original or copics of the following documents (the term “documents”
shall include all records, books of account, worksheets, checks, instructions, specifications,
manuals, reports, books, periodicals, pamphlets, publications, raw and refined data, memoranda,
graphs, drawings, notes, lab books, advertisements, list studics, meeting minutes, working
papers, transcripts, magnetic tapes or discs, punch cards, computer printouts, Ictiers,
comrespondence’, agreements, drafts of agreements, telegrams, email, drafls, proposals, employee
records, customer records, log files recommendations, and any other data recorded in readable
and/or retrievable form, whether typed, handwritten, reproduced, magnetically recorded, coded,

or in any other ay made readable or retrievable):

1. All documents concerning? ECM BioFilms, Inc.?
2. All correspondence between 0.W.S. and any employee, representative, or

distributor of ECM BioFilms, Inc.

3. Al} documents scnt or received by OWS employees making reference to ECM

BioFilms, Robert Sinclair, or ECM BioFilms Master Batch Pellets

! The term “correspondence” is intended, used, and defined in its broadest scnsc
allowable under the FTC Rules of Practice. Such term includes, but is not limited to embrace
~ emails, documents appended to emails, reports and any other written or electronic document of
any kind that is communicated from the subpoena recipicnt or its agents to any and all other

persons and entities.
2 The term “concerning” is intended, used, and defined in its broadest sense allowable

under the FTC Rules of Practice and should be considered to be synonymous with regarding,
relating to, mentioning, discussing, referencing, implicating, explaining, or about the documents
subject to any and all individual requests in this subpoena.

3 ECM BioFilms Inc. is an American corporation with its principal place of business at
Victoria Place — Suite 225, 100 South Park Place, Paincsville, Ohio 44077, United States.

3
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4. All documents concerning Gary Plastic Packaging Corporation® (GPPC) and/or
any test or report (including aﬁy and all notes and raw data) performed or written for GPPC,
including, but not limited to, “Study GLH-2: Review of Several Documents, Reports and
Statements on Biodegradation of ECM Masterbatch Pellets.”

5. All documents concerning any test or report (including any and all notes and raw
data) performed or written about a product or substance containing any product of ECM
BioFilms, Inc., including “ECM Masterbatch Pellets.”

6. All documents concerning any test or report (including any and all notes and raw
data) performed or written about products or substances claims to be biodegradable.

7. All correspondence between O.W.S. and any employee or representative or
officer of GPPC.

8. All correspondence between O.W.S. and any member, employee, representative,
or officer of the United States Federal Trade Commission,

9. All documents concemning the education, training, and experience of Mr. Bruno
de Wilde.

10. A list of all tests and reports authored by Mr, de Wilde.

11.  All employee evaluations of Mr. dc Wilde.

12.  All documents written or authored by Mr. de Wilde concerning biodegradable
plastics.

13.  All documents conceming the education, training, and experience of Mr. Richard
Tillinger.

14, All employee evaluations of Mr. Tillinger.

* Gary Plastic Packaging is an American company located at 1340 Viele Avenue, Bronx,
NY 10474, United States.
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15. A list ofall tests and reports authored by Mr. Tillinger.

16.  All documents written or authored by Mr. Tillinger concerning biodegradable

plastics.

17.  All documents concerning or refated to any version of the American Society of

Testing and Materials® (“*ASTM”) testing methods D5511 and D5526.

INSTRUCTIONS FOR COMPLIANCE BY DELIVERY OF DOCUMENTS

If documents are delivered by hand, ovemnight delivery service, certified mail, or any other
means your response shell be accompanicd by an affidavit, executed by you that provides:

The names, addresses, positions, and organizations of al! persons whose files
were searched and all persons who participated in or supervised the collection
of the documents®, and a brief description of the nature of the work that each
person performed in connection with the collecting the documents.

A statement that the search was complete and that responsive documents are
being produced.

A statement as to whether the documents were made at or near the time of the
cceurrence of the matters set forth in such documents, kept in the course of
your regularly conducted business, whether it was your regular practice to
make and keep such documents, and the custodian of records and/or other
executive(s) and/or employees of O.W.S who have knowledge of such
matters, can authenticate the documents and materials produced, and who can
testify to such matters,

A statement as to whether any document called for by the subpoena has been
misplaced, lost or destroyed. If any document has been misplaced, lost, or
destroyed, identify: type of documents the date (or approximate date) of the
documents, subject matter of the documents, all persons to whom it was
addressed, circulated, or shown; its date of destruction, or when it was lost or
misplaced; the reason it was destroyed, lost or misplaced: and the custodian of
the documents on the date of its destruction, loss, or misplacement.

5 “Document™ and “documents” as used in this Attachment are defined in this subpoena’s
“Description of Documents Requested” section.

5
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A declaration that siates:

T declare (or certify, verify, or state) under penalty of perjury that the forgoing
is true and corvect.

Executed on [date].

[Signature of party executing the declaration}

Respectfully submitted,

/s/ Jonathan W. Emord
Jonathen W. Emord, Esq.
EMORD & ASSOCIATES, P.C.
11808 Wolf Rune Lane
Clifton, VA 20124
Ph: 202-466-6937
Fx: 202-466-6938
Em: jemord@emord.com
Counsel to ECM BioFilms, Inc.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Marter of )
)

ECM BioFilms, Inc., ) DOCKET NO. 9358
8 corporation, also d/b/a )
Enviroplastics Intemational, )
Respondent. )
)

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

Commission Rule 3.31(d) states: “In order to protect the parties and third parties
against improper use and disclosure of confidential information, the Administrative Law
Judge shall issue a protective order as set forth in the appendix to this section.” 16 C.F.R.
§ 3.31(d). Pursuant to Commission Rule 3.31(d), the protective order set forth in the
appendix to that section is attached verbatim as Attachment A and is hereby issued.

ORDERED: <
D. Michael 11
Chief Administrative Law Judge

Date: October 22, 2013
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”

ATTACHMENT A

For the purpose of protecting the interests of the parties and third parties in the
above-captioned matter against improper use and disclosure of confidential information
submitted or produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order Goveming
Confidential Material (“Protective Order”™) shall govern the handling of all Discovery

Material, as hereafter defined.

1. As used in this Order, “confidential material” shall refer to any document or portion
thereof that contains privileged, competitively sensitive information, or sensitive personal
information. “Sensitive personal information” shall refer to, but shall not be limited to,
an individual's Social Security number, taxpaycr identification number, financial account
number, credit card or debit card number, driver’s license number, state-issued
identification number, passport number, date of birth (other than ycar), and any sensitive
health information identifiable by individual, such as an individual’s medical records.
“Document” shall refer to any discoverable writing, recording, transcript of oral
testimony, or electronically stored information in the possession of a party or a third
party. “Commission” shall refer to the Federal Trade Commission ("FTC™), or any of its
employees, agents, attorneys, and all other persons acting on its bebalf, excluding persons
retained as consultants or experts for purposes of this proceeding,

2. Any document or portion thereof submitted by a respondent or a third party during a
Federal Trade Commission investigation or during the course of this proceeding that is
entitled to confidentiality under the Federal Trade Commission Act, or eny regulation,
imerpretation, or precedent concerning documents in the possession of the Commission,
as well as any information taken from any portion of such document, shall be treated as
confidential material for purposes of this Order. The identity of a third party submitting
such confidential material shall also be treated as confidential material for the purposes of
this Order where the submitter has requested such confidential treatment,

3. The parties and any third parties, in complying with informal discovery requests,
disclosure requirements, or discovery demends in this proceeding tnay designate any
responsive document or portion thereof as confidential material, including decuments
obtained by them from third partics pursuant to discovery or as otherwise obtained.

4, The parties, in conducting discovery from third parties, shatl provide to each third
party a copy of this Order so as to inform each such third party of his, her, or its rights

herein,

5. A designation of confidentiality shall constitute a representation in good faith and after
careful determination that the material is not reasonably believed to be already in the
public domain and that counsel believes the material so designated constitutes
confidential material as defined in Paragraph 1 of this Order,
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6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thereof),
or if an entire folder or box of documents is confidential by placing or affixing to that
folder or box, the designation “CONFIDENTIAL ~ FTC Docket No. 9358” or any other
appropriate notice that identifics this proceeding, together with an indication of the
portion or portions of the docurnent considered to be confidential material. Confidential
information contained in electronic documents may also be designated as confidential by
plecing the designation “CONFIDENTIAL - FTC Docket No. 9358" or any other
appropriate notice that identifies this proceeding, on the face of the CD or DVD or other
medium on which the document is produced, Masked or otherwise redacted copies of
documents may be produced where the portions deleted contain privileged matter,
provided that the copy produced shall indicate at the appropriate point that portions have
been deleted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge
presiding over this proceeding, personnel assisting the Administrative Law Judge, the
Commission and jts employees, and personnel retained by the Commission as experts or
consultants for this proceeding; (b) judges and other court personnel of any court having
jurisdiction over any appellate proceedings involving this matter; (c) outside counsel of
record for any respondent, their associated attomneys and other employees of their law
firm(s), provided they arc not employees of a respondent; (d) anyone retained to assist
outside coumsel in the preparation or hearing of this proceeding including consultants,
provided they are not affiliated in any way with a respondent and have signed an
agreement to abide by the terms of the protective order; and (e) any witness or deponent
who may have authored or received the information in question.

8. Disclosure of confidential material to any person described in Paragraph 7 of this
Order shall be only for the purposes of the preparation and hearing of this proceeding, or
any appeal therefrom, and for no other purpose whatsoever, provided, however, that the
Commission may, subject to taking appropriate steps to preserve the confidentiality of
such material, use or disclose confidential matcrial as provided by its Rules of Practice;
sections 6(f) and 21 of the Federal Trade Commission Act; or any other legal obligation
imposed upon the Commission.

5. In the event that any confidential material is contained in any pleading, motion, exhibit
or other paper filed or to be filed with the Sccretary of the Commiission, the Secretary
shall be so informed by the Party filing such papers, and such papers shall be filed in
camera. To the extent that such material was originally submitted by a third party, the
party including the materials in its papers shall immediately notify the submitter of such
inclusion. Confidential material contained in the papers shall continue to have in camera
treatment until further order of the Administrative Law Judge, provided, however, that
such papers may be furnished to persons or entities who may receive confidential
material pursuant to Paragraphs 7 or 8. Upon or after filing any paper containing
confidential material, the filing party shall file on the public record a duplicate copy of
the paper that does not reveal confidential material. Further, if the protection for any
such material cxpires, a party may file on the public record a duplicate copy which also

contains the formerly protected material,
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10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall
provide advance notice to the other party or third party for purposes of allowing that
party to seck an order that the document or transcript be granted in camera treatment. If’
that party wishes in camera treatment for the document or transcript, the party shall file
an appropriate motion with the Administrative Law Judge within 5 days after it receives
such notice. Except where such an order is granted, all documents and transcripts shall
be part of the public record. Where in camera treatment is granted, a duplicate copy of
such document or transcript with the confidential material deleted therefrom may be
placed on the public record.

11. If any party receives a discovery request in any investigation or in any other
proceeding or matter that may require the disclosure of confidential material submitted by
another party or third party, the recipient of the discovery request shall promptly notify
the submitter of receipt of such request. Unless 8 shorter time is mandated by an order of
a court, such notification shall be in writing and be received by the submitter at least 10
business days before production, and shall include a copy of this Protective Order and a
cover letter that will apprise the submitter of its rights hereunder. Nothing herein shall be
construed as requiring the recipient of the discovery request or anyone elsc covered by
this Order 1o challenge or appeal any order requiring production of confidential material,
to subject itself to any penalties for non-compliance with any such order, or to scek any
relief from the: Administrative Law Judge or the Commission. The recipient shall not
oppose the submitter's efforts to challenge the disclosure of confidential material. In
addition, nothing herein shall limit the applicability of Rule 4.11(¢) of the Commission’s
Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding that are
directed to the Commission.

12. At the time that any consultant or other person retained 1o assist counsel in the
preparation of this action concludes participation in the action, such person shall return to
counsel all copies of documents or portions thereof designated confidential that are in the
possession of such person, together with all notes, memoranda or other papers containing
confidential information. At the conclusion of this proceeding, including the exhaustion
of judicial review, the parties shall return documents abtained in this action to their
submitters, provided, however, that the Commission's obligation to return documents
shall be governed by the provisions of Rule 4.12 of the Rules of Practice, 16 CFR 4.12.

13. The provisions of this Protective Order, insofar as they restrict the communication
and use of confidential discovery material, shall, without written permission of the
submitter or further order of the Commission, continue to be binding after the conclusion

of this proceeding.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of ) Docket No. 9358
)
ECM BioFilms, Inc., )
a corporation, also d/b/a ) AFFIDAVIT OF RICHARD
Enviroplastics International ) TILLINGER
)
)
)
STATE OF OHIO ' )
) SS:
COUNTY OF MONTGOMERY )

I, Richard Tillinger, affiant herein, after first being duly cautioned and sworn, state as follows:

1. From November, 1991, through December, 2004, I was employed full time at
O.W.S. Inc. (“O.W.S.”) as a manager. I have been a contractor for O.W.S. from December,
2004, to the present. I am in possession of the majority of O.W.S.’s business records, including

what records it has regarding O.W.S.’s customers and testing, as well as other records that

0.W.S. keeps in the ordinary course of business.

2, I have personal knowledge of and am competent to testify as to all matters stated
in this affidavit.
3. O.W.S. is an independent testing company that tests various types of material for

biodegradability. Some of the conventional plastics that O.W.S. tests might contain additives.
Some of the conventional plastics that O.W.S. tests that might contain additives might contain
ECM BioFilms, Inc.’s (“ECM") Master Batch Pellets (“ECM Additive™).

4. Since 2007, O.W.S. has performed hundreds of tests for over one hundred

customers.
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5. When a customer submits material to O.W.S. to test, O.W.S. only knows as much
about the material as the customer willingly divulges. As a result, O.W.S. often tests material
without knowing what the material is, including whether the material is a biopolymer plastic or a
conventional plastic.

6. Of the conventional plastics that it tests, O.W.S. may or may not know that the
material it is testing contains an additive. Even if O.W.S. knows that a conventional plastic
contains an additive, it may or may not know whether it is an ECM Additive. O.W.S. has no
way to identify whether a given product contained an ECM Additive or is related to ECM in any
way unless this information is divulged by the customer. O.W.S. does not know what is in any
ECM product and thus cannot deduce from its test reports whether any given material contains
ECM Additives. If O.W.S. were required to produce every document submitted by any customer
relating to ECM or ECM Additives, in order to fully comply it would have to: (1) search all of its
records for communications that positively state ECM Additives were in the material tested, (2)
review each of the hundreds of tests that it has performed in the relevant timeframe in order to
exclude tests in which the customer conclusively stated that the material did not contain ECM
Additives, (3) contact every other customer for every other test performed in the relevant
timeframe to inquire whether samples submitted by that customer contained ECM Additives, and
(4) for each test that contained ECM Additives, examine that customer’s confidentiality
agreement, obtain the customer’s consent and/or allow them to intervene. To O.W.S.’s
knowledge, very few tests concern ECM.

7. 0.W.S.’s customers include, but are not limited to, manufacturers testing their

own products, manufacturers testing their competitors’ products, trade organizations, and
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attorneys testing their clients’ products. Several of O.W.S.’s customers are competitors of ECM

in regards to additives, while many more are competitors in the biodegradable materials industry.

8. The majority of 0.W.S.’s customers require strict confidentiality, through
confidentiality agreements or otherwise. Information concerning O.W.S.’s attorney customers is
privileged. O.W.S. vehemently protects its customers’ confidential information, and has refﬁsed
to distribute information concerning ECM’s test results for this reason. O.W.S.’s affirmatively
represents to its customers in its Terms and Conditions: “Confidentiality Statement. The Testing
Facility will treat strictly confidential all relevant information on the samples disclosed by the
Sponsor as well as all results obtained in executing the Test.”

9. O.W.S. does not own information concerning its customers’ tests—that
information belongs to the customers.

10.  O.W.S.’s regular business operations consist of only myself, as a consultant, and
one O.W.S. employee.

11.  O.W.S.’s annual revenue over the last three years (2011, 2012 and 2013) was
approximately $698,000. O.W.S.’s annual profit over the same time period was approximately
$11,000.

12. O.W.S. deals with the Biodegradable Products Institute (“BPI”) on behalf of
O.W.S. customers regarding requests for certification of the customers’ own products. BPI
administers a certification mark for compostable products, and many O.W.S. customers seek this
certification. Communications with the BPI in this capacity can include confidential and
proprietary information such as material or product formulations, product construction,
manufacturing techniques, testing results, and marketing plans. O.W.S. also participates, along

with a representative of the BPI, on subcommittee D20.96 of the American Society for Testing
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and Materials (“ASTM”). Robert Sinclair of -ECM is also on this subcommittee. While some
0O.W.S. customers are members of the BPI, O.W.S. is not.

13.  Testing under ASTM standards D5511 and D5526 constitutes a significant
amount of O.W.S.’s business.

14.  Asof the filing of the Motion to Quash or Limit Subpoena (“Motion”), O.W.S.
has collectively spent approximately 60 hours at an internal cost to O.W.S. of approximately
$5,500 searching for responsive documents and meeting with counsel in regard to opposing the
Subpoena, document collection, and production. As of the filing of the Motion, O.W.S. has

incurred approximately $19,000 in legal fees.

15.  The Subpoena has and continues to place extensive burdens on O.W.S.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9358

ECM BioFilms, Inc.,
a corporation, also d/b/a
Enviroplastics International

STATEMENT REGARDING MEET AND CONFER PURSUANT TO 16 C.F.R. § 3.22(g)

AND ADDITIONAL PROVISION 4 OF THE SCHEDULING ORDER

I, Christine M. Haaker, counsel for non-party O.W.S. Inc. (“0.W.S.”) respectfully submit
this Statement pursuant to 16 C.F.R. 3.22(g). Prior to filing the Motion to Quash the Subpoena
(“Motion”) served on O.W.S. by ECM BioFilms, Inc. (“ECM”), I met and conferred with
counsel for ECM in a good faith effort to resolve the issues raised by the motion via written
correspondence and telephone. We have been unable to reach an agreement.

On or about February 13, 2014, ECM attempted to serve a subpoena to “Organic Waste
Systems, Inc.” at 7155 Five Mile Rd., Cincinnati, OH 45230 (the “Ineffective Subpoena™). A
copy of the Ineffective Subpoena is attached as “Exhibit A.”) No entity named Organic Waste
Systems, Inc. exists at that address.

In any event, O.W.S. became aware of the Ineffective Subpoena on February 27, 2014, 1
notified ECM’s counsel of the Ineffective Subpoena and that no entity named Organic Waste
Systems, Inc. exists at the address at which it was served. (See “Exhibit B.”) As a professional
courtesy, I agreed to accept service of a subpoena on behalf of O.W.S. if that was the party ECM

intended to serve. 1 also informed ECM’s counsel that the Ineffective Subpoena sought
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information that was irrelevant and/or confidential and proprietary and asked—should ECM
eventually serve a subpoena to O.W.S.—that ECM consider narrowing the scope of the requests.
Id. Also on February 27, 2014, I spoke to counsel for ECM on the telephone. During this
conversation, I again relayed my concerns about ECM seeking irrelevant and confidential
material and gave suggestions on how to narrow the scope of the requests.

On February 28, 2014, ECM served the subpoena currently at issue (“Subpoena”) on
O.W.S. by emailing a copy of it to me. (See “Exhibit C.”) While the Subpoena omitted a few
requests from the Ineffective Subpoena, it added additional requested documents and still sought
burdensome production and confidential information regarding O.W.S.’s customers that has no
relevance to ECM. For example, the Subpoena added Request No. 4, which actually makes it
significantly more broad and invasive than the Ineffective Subpoena.

On March 6, 2014, I emailed Lou Caputo (“Mr. Caputo”)', one of ECM’s counsel, to
inform him that the Subpoena was still too broad, sought information already in the possession of
ECM, was unduly burdensome and expensive to comply with, and sought confidential
information from O.W.S.’s customers that is unrelated to this case. (See Exhibit D.”) I
requested that we discuss these issues. /d. On March 7, 2014, I sent Mr. Caputo detailed
objections (“March 7, 2014 Objections™) to each request and, again, requested that we discuss
them. (See “Exhibit E.”).

In the March 7, 2010 Objections, | again informed Mr. Caputo that the Subpoena sought
test results of O.W.S, customers other than ECM, that information regarding those tests are the
customer’s property and not O.W.S.’s, that the confidentiality of O.W.S.’s customers is

absolutely critical to its business, and that O.W.S. performs hundreds of tests a year and has no

! When Mr. Caputo emailed the Subpoena to me at 7:15 p.m. on Friday, February 28, 2014, he indicated he would be traveling
but checking his email. Therefore, [ cmailed rather than telephoning him.

2
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reasonable way to identify which tests contain ECM (and in many cases, may not even know
which tests contain ECM). /d. I also informed Mr. Caputo that compliance with the subpoena
would require O.W.S.—a non-party with no stake in this action—to search through hundreds of
tests in order to identify responsive documents and individually contact each customer whose
testing involved ECM to either obtain their permission to produce the documents or allow them
the chance to intervene. I requested that Mr. Caputo limit the Subpoena—to the extent it sought
information from O.W.S. concerning its customers—to information concerning ECM’s testing of
its own products. I did not hear back from Mr. Caputo.

On March 10, 2014, I asked Mr. Caputo to respond to my March 7, 2014 Objections.
(See “Exhibit F.”) Later that day, Mr. Caputo emailed me general responses to those objections.
(See “Exhibit G.”) Mr. Caputo agreed to eliminate Requests Number 2, 7, and 9. /d. Mr.
Caputo also agreed to limit the time frame for Requests No. 4, 5 and 10, and limited Request No.
5 to tests or reports concerning ECM and/or a plastic product containing the ECM additive. Id.
Even with these limitations, the Subpoena continues to be burdensome and to seek confidential
information of and owned by O.W.S.’s other customers.

On March 11, 2014, at 1:00 p.m. EST, I met and conferred with Mr. Caputo via
telephone. My associate, Jeremy Smith, was also present. While we discussed each remaining
Request individually, I expressed that O.W.S.’s main concerns encompass multiple requests
(Nos. 1, 4, 5, and 10) and are that: (1) the Subpoena seeks confidential information of O.W.S.
customers and that production of those documents would harm O.W.S.’s relationship with those
customers, and (2) that even if the Subpoena were limited to information concerning other

customers” tests that relate to ECM (for example, materials submitied by other customers for
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testing that contain ECM Additives), searching for those documents would be incredibly
burdensome.

I explained that O.W.S. tests hundreds of products a year, that many of these tests do not
concern ECM, and that O.W.S. may or may not know whether a test concerns ECM. 1
explained that, in order to produce documents concerning customers other than ECM that relate
to ECM or the ECM Additive, O.W.S. would have to: (1) search communications regarding
every one of the hundreds of tests it has performed in the relevant time frame; (2) discern each of
the customers with such tests are covered by a confidentiality agreement, (3) review the
confidentiality agreement for requirements; (4) individually contact each customer in accordance
with the specific terms of their confidentiality agreement to obtain permission to produce their
documents or to allow the customer the chance to object; and (5) review and redact those
responsive documents. I informed Mr. Caputo that O.W.S, is a small company and such an
extensive and expensive task has the poiential to substantially injure O.W.S.’s relationship with
its customers and costs O.W.S. significant amounts in comparison to its revenues and profits.

For these reasons, I again requested that O.W.S. only be required to produce documents
concerning ECM testing of ECM products, and not be required to produce documents concerning
tests for other customers, whether or not they relate to ECM. Mr. Caputo said he would take this
Request to his client.

To avoid such a monumental search I also asked Mr. Caputo if he could identify any
specific customers or specific documents that he thought would be helpful. He could not. 1
asked him what exactly he was looking for and what information he hoped to receive from
0O.W.S. that he thought would be helpful or relevant to his client’s case. He told me that he did

not know what he was looking for, and that he thought the broad range of documents requested
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in the Subpoena would be relevant because O.W.S. has been mentioned by other parties in
discovery.

I asked to limit Request Number 3 to communications with the Federal Trade
Commission concerning ECM or their Green Guides. Mr. Caputo said he would take this
request to his client.

I asked to limit Request Number. 4 to communications with members of the BPI where
those members were acting in their capacity as members of the BPI. I further asked to limit this
Request to exclude communications that also involved Robert Sinclair (“Mr. Sinclair”). Mr.
Caputo said he would take these requests to his client.

I asked to limit Requests 6 and 8 to documents constituting an already-existing resume or
curriculum vitae for Bruno De Wilde and Richard Tillinger or biography material perhaps |
submitted for a speaking engagement, and to exclude a comprehensive list of training,
experience, or employee evaluations. Mr. Caputo said he would take this Request to his client.

I asked to limit Request Number 10 to documents that Mr. Sinclair did not have access to.
Mr. Caputo said he would take this Request to his client. As of the filing of this Motion, I have
not received a response to these requests to limit.

Despite these aforementioned gbod faith efforts, I have been unable to reach agreement

with counsel for ECM regarding the issues set forth in the Motion.




PUBLIC DOCUMENT

Dated: March 12, 2014

Christine’M. Haaker (#0063225)

THOMPSON HINE LLP

Austin Landing | '

10050 Innovation Drive, Suite 400

Miamisburg OH 45342

Dayton, Ohio 45401-8801

Telephone: (937) 443-6822

Facsimile: (937) 443-6635

E-mail: Christine.Haaker@Thompsonhine.com

Attorney for Third-Party O.W.S. Inc.
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A Professional Corporation

February 13, 2014

YIA UPS

Organic Waste Systems, Inc.
7155 Five Mile Road
Cincinnati; OH 45230
Re:  Inthe Matter of ECM BioFilms, Inc., Docket No. 9358

Dear Sir or Madam:

Pursuant to the Federal Trade Commission’s Rules of Practice, please find enclosed
Respondent ECM BioFilms, Inc.’s subpoena duces tecum to O.W.S. This subpoena.requests the
produgction of documents and other materials. Included with the subpoena is: Schedule A, which
describes the instructions and specific requests of Respondent and a copy of the Protective Order

issued in this matter.

Please provide all requested documents no later than February 28, 2014, We welcome

you to contact us with questions.

Sincerely,

WASHINGTON | VIRGINIA | PHOENIX

11808 WoLr RuN LANE
CLIFTON, VA 20124

3210 S. GILBERT ROAD

SuITE 4

CHANDLER, AZ 85286

{602) 388-8899 | FAx (602) 393-4361

1050 SEVENTEENTH STREET, N.W,
SwuiTE 600

WASHINGTON, D.C. 20036
(202) 466-6937 | FAX (202) 466-6938

Lou F. Caputo, Bsq.
602.388.8901
lcaputo@gmord,com

onéthan V\éc;l\

Peter A. Arhangelsky
Lou F. Caputo:

EXHIBIT

A

EMORD & ASSOCIATES, P.C.
WASHINGTON, D.C., | VIRGINIA | ARIZONA

(202) 466-6937/RAx (202) 466-GY3K
www.EMORD,COM
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SUBPOENA DUCES TECUM
‘Provided by the Secretaty of the Federal Trade Commission, and
~ Issued Pursuant to Commission Rule 3.34(b), 16 C.F.R. § 3.34(b)(2010)

110 2. FROM

General Counsel and/or other Executive for

Organic Waste Systems UNITED STATES OF AMERICA
7155 Five Mile Road FEDERAL TRADE COMMISSION
Cincinnati, OH 45230

~This subpoena requires you fo produce and pamdt Inspection and copying of designated books, dowmants {as defined in
Rule 3.34(b)), ¢+ tangible things. at the date and time specified in Item 5, and at the request of Counsel fisted in ftem 9, in
the:proceeding described in tem B . .

4. WATERIAL WILL-BE PRODUCED )
, »Pe‘te‘r Arhangelsky

3. PLACE OF PRODUCTION
Emord & Associates, P.C.

3210'S. Gilbert Road, Suite 4
Chandler, AZ 85286

5. DATE AND TIME OF PRODUCTION
February 28, 2014, 5:00 PM EST

5. SUBJEGT OF PROGEEDING
In the matter of ECM BioFilms, Inc., Docket No. 9358

7 m-rsﬁmrm'ee PRODUCGED
See Attached Schedule A for description of all documents and materials.

9. COUNSEL AND PARTY ISSUING SUBPOENA

Jonathan W. Emord, Peter Arhangelsky, Lou
Caputo

8. ADMINISTRATIVE LAW JUDGE

Chief Administrative Law Judge
D. Michael Ehappell
Federal Trade Corimission ‘Emord & Associates, P.C. for Respondent

Washington, D.C. 20530 ECM BioFilms, Inc.

DATE SIGNED mn%musa ISSUING SUBPOENA

/ 13 / 1Y
— —_— GENERAL INSTRUCTIONS _
APPEARANCE '

Thie dalivery of this subposna to you by any method
preseribed by the Commission's Rules of Pradtice is
legal service and may subject you fo-a penalty
imposed by iaw for failure to comply.

MOTION TO LIMIT OR QUASH
The Commission's Rules of Practice require that any
mcmmoﬁrrutorquashhssuhpoenamustcommywm
Commission Rule 3.34(c), 18 CFR § 3.34(c), andtin
particutar must be filed within the eadiet of 10 days after
service or the time for compfiance. The original arid ten
copiss of the petition must be filed before the
Adriinistrative Law Judge and with the Secretary of the
Commission, accompanied by an affidavit of service of
the document upon counse! listed In item 9, and upon all
nﬁ:erparhespres&ﬂaedby&xeRumo‘!Pmdme

TRAVEL EXPENSES
The Commission's Rules of Practice requiné that fees and
mileage be paid by the party that requested your appearance.
You shauid present your claim to counsel listed in ltem 9 for
payment. if you are permaneritly or temporarily living
somewhers other than the address on this subpoena and it
would require excessive travel for you 1o appear, you must get
prior approval from counsel listed n'tterm 8.

A copy of the Conumission's Rules of Practice is avaiiable

onfine at bttt ty/FTCRulesatBractice. Paper copias are

avaflable upon request.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

ETC Foam 70-E {tev. 1197}




PUBLIC DOCUMENT

SCHEDULE “A” TO SUBPOENA DUCES TECUM DIRECTED TO
ORGANIC WASTE SYSTEMS; INC. (UNITED STATES HQ)
INSTRUCTIONS

- Unless otherwise specified, the time period covered by a numbered request shall be limited to
the time period extending from January 1, 2007 until the present date, unless differently
stated therein.

. Documents must be delivered to Counsel for Respondent at the following address:

Emord & Associates, P.C.,
3210 South Gilbert Road, Suite 4
Chandler, AZ 85286

. A complete copy of each document should be submitted even it only 4 portion of the
document is within the terms of the numbered request. The document shall not be edited, cut
or expunged and shall include all covering letters and memoranda, transmittal slips,
appendices, tables or other attachments.

. All information submitted shall be clearly and precisely ideritified as to the numbered
request(s) to which it is responsive. Pages in the submission should be numbered
consecutively, and €ach page should be marked with a unique “Bates” document tracking
number.

. Documents covered by these numbered requests are those which are in your possession or
under your actual or constructive custody or control, whether or not such documents were
received from or disseminated to any other person or entity, mcludmg attorneys, accountants,
directors, officers and employees

F. Documents that may be responsive to more than one numbered request need ot be submitted
more than once. However, your response should indicate, for each document submitted, each
numbered request to which the document is responsive. Identification shall be by the Bates
number if the documents(s) were so numbered when submitted or by author and subject
matter if not so numbered.

. If any of the documentary materials requested in these numbered requests are available in
machine-readable form (such as floppy or hard disks, drums, core storage, magnetic tapes or
punich cards), state the form in which it is available and describe the type of computer or
other machinery required to read the documents involved. If the information requested is
stored in a cofnputer or 4 file or record generated by a computer, indicate whether you have
an existing program that will print the information in readable form and state the name, title,
business address and telephone number of each person who is familiar with the program.

. All objections to these numbered requests, or to any individual request, must be raised in the
initial response or otherwise waived.
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L

The Federal Trade Commission’s Rules of Practice describes withholding requested material
responsive to a subpoena under Rule 3.38A For your convenience, Rule 3.38A states:

(a) Any person withholding material responsive to a subpoena
issued pursuant to §3.34 or §3.36, written interrogatories tequested
pursuant to §3.35, a request for production or access pursuant to
§3.37, or any other request for the production of materials under

this part, shall assert a claim of privilege or any similar claim not

later than the date set for production of the material. Such person
shall, if so directed in the subpoena or other request for production,
submit, together with such claim, a schedule which describes the
niatute of the documents, commiunicatiors, or tangible things not

produced or disclosed - and does so in .a manner that, without

revealing information itself privileged or protected, will énable
other parties to assess the claim. The schedule need not describe
any material outside the scope of the disty to search set forth in
§3.31(c)(2) except to the extent that the Administrative Law Judge
has authorized additional discovery as provided in that paragraph.

(b) A person withholding material for reasons described in
§3.38A(a) shall comiply with the requirements of that subsection in
lieu of filing a. motion to limit or quash compulsory process.

J. The Federal Trade Commission’s Rules of Practice describes motions to quash and/or limit

subpoeitas under Rule 3.34(c). For your convenience, Rule 3.34 states in relevant part:

(c) Motions to quash; limitation on subpoenas. Any motion by the
subject of a subpoena to limit or quash the subpoena shall be filed
within the earlier of 10 days after service thereof or the time for
compliance therewith. Such motions shall set forth all assertions of
privilege or other factual and-legal objections to the subpoena,
including all appropriate arguments, affidavits and other
supporting decumentation, and shall include the statément required
by §3.22(g). Nothing in paragraphs (a) and (b) of this section
anthorizes the issuance of subpoenas except in accordance with

§§3.31(c)(2) and 3.36.

K. Some documents that you are requested to provide may be confidential. In the Protective

Order dated October 22, 2013, Chief Administrative Law Judge D. Michael Chappell ordered
that a party conducting discovery from third parties shall provide such third parties a copy of
the Protective Order so as to informn third parties of his, her, or its rights. See ALJ Protective
Order at 2, §4. Accordingly, a copy of the Protective Order is attached with this subpoena.

If any requested material is withheld based on a claim of privi