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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

FEDERAL TRADE COMMISSION,

Petitioner, JUDGE LIOI

: V. _ Misc. No.
&
FULLY ACCOUNTABLE, LLC, © i 8 fV‘j G 5 %
Respondent.

FEDERAIL TRADE COMMISSION’S PETITION TO ENFORCE
CIVIL INVESTIGATIVE DEMAND

The Federal Trade Commission respectfully petitions this Court pursuant to
Section 20 of the Federal Trade Commission Act (FTC Act), 15 U.S.C. § 57b-1, to
issue an order to show cause and thereby commence a proceeding to enforce a civil

investigative demand (CID) issued to Respondent Fully Accountable, LLC.1

1 This is a summary proceeding that is properly instituted by a petition and
order to show cause (rather than a complaint and summons). See, e.g., United States
v. Markwood, 48 F.3d 969, 980-983 (6th Cir. 1995} (approving use of order to show
cause and citing, inter alia, United States v. Will, 671 F.2d 963, 968 (6th Cir, 1982)).
In operation, these FTC proceedings resemble proceedings to enforce IRS summons.
See, e.g., United States v. Maunz, No. 3:11-mc-00013-J7Z (N.D. Ohio 2011). The
Commission has previously used such procedures in CID enforcement proceedings
in this Court. See FT'C v, Infante, No 4:17-me-00008-CAB (N. D. Ohio, filed Feb. 7,
2017).
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Respondent provides services such as business consulting, accounting, and
assistance in credit card payment processing. The FT'C is investigating whether
Fully Accountable, its clients, or related entities or individuals have made deceptive
or unsubstantiated representations in connection with the marketing of health-
related products, or have unlawfully charged or participated in the charging of
consumers for products without the consumers’ authorization. The Commission
issued this CID seeking documents and interrogatory responses in the course of
that investigation.

As set forth in greater detail in the accompanying memorandum, this Court
should enforce the CID because Fully Accountable has failed to comply in multiple
respects. The company has produced no documents at all and its responses to
interrogatories have been insufficient. For example, the company has refused to
produce any information about its ownership and organizational structure, claiming
that privately-held companies are exempt from producing such information. It also
claims that it is outside of the scope of the Commission’s investigation. In fact,
neither of those ciaims justifies noncompliance. Fully Accountable has also withheld
information that it claims is confidential, but that too is not a valid ground to refuse
production. Finally, Fully Accountable has withheld information by narrowing the
scope of the CID through selective interpretations of the CID specifications. This
refusal to cooperate has stymied the Commission staff's investigation.

Nor has Fully Accountable appropriately asserted any objections to the CID,

The company did not raise any concerns to the investigating staff attorneys or seek

FTC Petition
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administrative relief through filing a petition to limit or quaéh the CID with the
Comumission. The Court should therefore enforce the CID and direct that Fully
Accountable. produce the information specified within 10 days.

The Commission herewith submits the Declaration of Harris Senturia,
designated as Petitioner’s Exhibit (Pet. Ex.) 1, to verify the allegations herein. The

Commission also submits the following additional exhibits:

Pet, Ex. 2 Civil Investigative Demand to Fully Accountable, LLC (Sept. 21,
2017);

Pet. Ex. 3 FedEx Delivery Confirmation, Tracking # 770322176852 (Sept.
26, 2017);

Pet. Ex. 4 Letter from Assistant Regional Director Larissa Bungo to

Rachel Scava (Oct. 16, 2017);

Pet. Ex. 5 Letter from Harris Senturia to Rachel Scava (Oct. 27, 2017);

Pet. Ex. 6 Letter from Rachel Scava to Harris Senturia (Nov. 6, 2017);

Pet. Bx. 7 Letter from Harris Senturia to Rachel Scava (Nov. 15, 2017);
and

Pet. Ex. 8 Letter from Rachel Scava to Harris Senturia (Nov. 20, 2017).

Jurisdiction and Venue
1. This Court has jurisdiction to enforce the Commission’s duly issued
CIDs under Sections 20(e) and (h)} of the FTC Act, 15 U.S.C. §§ 57b-1{e), (). This
Court also has jurisdiction pursuant to 28 U.S.C. §§ 1331, 1337(a), and 1345.
2, Venue is proper in this judicial district under Section 20(e) of the FTC
Act, 15 U.S8.C. § 57b-1(e), because Fully Accountable is found and transacts business

here. Pet. Ex. 1, q 3. Venue is also proper under 28 U.S.C. § 1391.

FTC Petition
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The Parties

3. Petitioner, the Federal Trade Commission, is an administrative agency
of the United States, organized and existing under the FTC Act, 15 U.S.C. §§ 41 et
seq. |

4, The Commission has broad statutory authority to address unfair or
deceptive acts or practices. For instance, Section 5(a) of the FTC Act, 15 U.S.C.

§ 45(a), prohibits, and directs the Commission to combat, unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce.
Section 12 of the FTC Act, 15 U.S.C. § 52, further prohibits false advertising for the
purpose of inducing, directly or indirectly, the purchase of food, drugs, devices,
services, or cosmetics,

5. The FTC Act empowers the agency to investigate potential violations of
these laws. Sections 8 and 6(a) of the FTC Act, 15 U.S.C. §§ 43, 46(3); authorize the
Commission to conduct investigations nationwide and to gather information on any
“person, partnership, or corporation[,]” and Section 20(c) of the FT'C Act, 15 U.8.C.
§ 57b-1(c), authorizes the Commission to issue CIDs requiring the recipients to
produce documents, prepare answers to interrogatories, and provide oral testimony
under oath.

6. The Commission has promulgated three ongoing resolutions pertinent |
to this case authorizing its staff to investigate various potential violations of the
FTC Act and to use compulsory process to secure information related to the

potential violations. The first resolution, File No. 0023191, authorizes the use of

FT'C Petition
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3

process to investigate whether entities are “directly or indirectly” “misrepresenting
the safety or efficacy” of “dietary supplements, foods, drugs, devices, or any other
product or service intended to provide a health benefit” on the grounds that such
conduct could amount to “unfair or deceptive acts or practices or in the making of
false advertising . . . in violation of Sections 5 and 12 of the Federal Trade
Commission Act, 15 U.S.C. §§ 45 and 52.” Pet. Ex. 2 at 21.

7. The second resolution, File No. 9923259, authorizes the use of
compulsory process to investigate whether entities are engaging in, among others,
“deceptive or unfair practices involving Internet-related goods or services.” If such
conduct is taking place, it could violate Sections 5 or 12 of the Federal Trade
Commission Act, 15 U.S.C. §§ 45, 52. Pet. Ex. 2 at 22,

8. The third resolution, File No. 082-3247, authorizes the use of process
to determine if entities “have engaged in or are engaging in deceptive or unfair
practices . . . in connection with making unauthorized charges or debits to
consumers’ accounts.” Pet. Ex. 2 at 23 (emphasis added). If such conduct is
occurring, it could violate Section 5 of the Federal Trade Commission Act, 15 U.S.C.
§ 45, and/or the Electronic Fund Transfer Act, 156 U.S.C. § 1693, et seq. Id.

9. Respondent Fully Accountable, LLC, is based in Fairlawn, Ohio. Fully
Accountable markets itself as a “Back Office Solution” specializing in providing
services to internet marketers. These services include compiling and reporting

financial statistics, accounting and bookkeeping, business consulting, and assisting

FTC Petition
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its clients to obtain and manage credit card payment processing accounts. Pet. Ex.
1, §3.

10.  Among Fully Accountable’s clients are a group of entities that have
marketed online several dietary supplements, including, but not limited to, a
supplement called Geniux (and other names) that purportedly reduces cognitive
decline and related conditions. The FT'C learned that some consumers claimed that
the marketers charged them for such products without authorization. For purposes
of the CID at issue, these entities are called “Group A.”2 Pet. Ex. 1, ] 4.

11.  In addition, Fully Accountable itself is closely related to a second group
of entities that centered around a company called Leading Health Supplements.
These entities also marketed various supplements online, including skin creams,

“weight loss supplements, and a purported cognitive assistance supplement. As with
the Group A Entities, the entities related to Fully Accountable have also been the
subject of numerous consumer complaints regarding their marketing practices,
including unauthorized charges to consumers’ credit cards, For purposes of the CID

at issue, these entities are called “Group B.”3 Pet. Ex. 1, 7 5.

2 As defined in the CID, the Group A Entities include Innovated Health LLC,
Global Community Innovations LLC, Premium Health Supplies, LL.C, Buddha My
Bread LLC, Innovated Fulfillment LLC, Vista Media LLC, Emerging Nutrition Inec.,
ShipSmart LLC, Guerra Company LLC, ASH Abbas LLC, and Your Healthy
Lifestyle LLC, and any related entities. Pet Ex. 2 at 14-15,

3 As defined in the CID, the Group B Entities include Leading Health
Supplements, LLC (also dba Health Supplements), AMLK Holdings, LLC, General
Health Supplies, LLC, Natural Health Supplies, LLC, BHCO Holdings, LLC, and
Consumer’s Choice Health, LLC, and any related entities. Pet. Ex. 2 at 15.

FTC Petition
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The Commission’s Investigation and Civil Investigative Demand

12.  This investigation seeks to determine whether Fully Accountable

complies with Sections 5 and 12 of the FTC Act through its associations with, and

the services it provided to, the Group A and Group B Entities. The topics covered by

the CID include the following:

a.

b.

e,

Pet. Ex. 1,9 11.

Respondent’s ownership, leadership, and organization;
D P g

Respondent’s relationship with the Group A and Group B
Entities, including documents related to contracts, applications,
or agreements with these entities;

Accounting records and information for the Group A and Group
B Entities, including records and information regarding Geniux
product sales, and advertising and research expenses (and sales
and advertising expenses for non-Geniux products);

Records relating to payment processing services provided to the
Group A and Group B Entities, including records relating to the
entities’ payment processing activities; and

Consumer complaints and related communications.

13.  Acting pursuant to the investigational resolutions described in

paragraphs 6-8 above, on September 21, 2017, the Commission issued a CID to

Fully Accountable directing it to produce certain documents and respond to

interrogatories no later than October 23, 2017. Pet. Ex. 2 at 4. Each of the

resolutions would independently justify the CID, as staff is investigating conduct

involving the online marketing of food, drugs, or dietary supplements, and involves

alleged unauthorized credit card charges.

FTC Petition
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14.  Inissuing the CID, the Commission followed all the procedures and
requirements of the FTC Act and its Rules of Practice and Procedure. See, e.g., 15
U.S.C. §§ 57b-1(c)(2), (©)(3), (e}(7); 16 C.F.R. § 2.7. The CID was properly signed by
Acting Chairman Maureen I, Ohlhausen pursuant to the resol.utions, as required
by Section 20 of the FTC Act. See Pet. Ex. 2 at 4; see also 156 U.8.C. § 57b-1(1); 16
CFR.§270@).

16, The FTC served the CID on Fully Accountable on September 26, 2017,
directing it to Christopher Giorgio, Fully Accountable’s President. See Pet. Ex. 3; see
also 15 U.S.C. § 57b-1(c)(8); 16 C.F.R. § 4.4(a)(3).

16.  After issuing the CID, Commission staff engaged in a meet-and-confer
process with the company. After discussions on‘October 10 and 16, 2017, staff
agreed to formally modify the CID, providing a “phased” production with four
deadlines: October 23, October 30, November 6, and November 20, Pet. Ex. 1, 41 13-
17; Pet. Ex. 4.

17. At no point in these discussions did Fully Accountable raise any
objections or concerns regarding any of the CID specifications. Nor did Fully
Accountable file a petition to limit or quash the CID, the administrative remedy
provided to CID recipients by the Commission’s Rules of Practice. See 16 C.F.R.

§ 2.10; Pet. Ex. 1, §9 14-15, 18-19.

18,  Fully Accountable provided responses on each of the specified

deadlines, but these responses did not include any documents, Instead, the company

purported to respond to the interrogatories and also lodged numerous objections

FTC Petition
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and reasons it was not producing information. A chart attached to Mr. Senturia’s

Declaration as Attachment 1 describes the deficiencies identified by FT'C staffin

detail. See Pet. Ex. 1, Att. 1.

19. In a series of letters exchanged between October 27 and November 20,

2017, FTC staff repeatedly informed Fully Accountable that its productions were

deficient and its reasons for noncompliance baseless. Commission staff identified

three key deficiencies:

a.

Improper withholding of information about the company’s
ownership, leadership, and organization. Two specifications, S-2
and S-12, ask for information and documents concerning Fully
Accountable’s ownership and management, as well as its
organizational structure and personnel directory. Pet. Ex. 2 at 7,
10. Fully Accountable did not provide any of the requested
information or documents. It claimed that it was outside of the
scope of the FTC’s investigation because it did not provide any
marketing or advertising services, in any capacity, for any of the
companies listed in the CID and thus did not have to respond.
Fully Accountable further claimed that “[a]s a privately .held
company” it was not required to disclose its ownership or
organizational chart. Pet Ex. 6 at 1, 2; see also Pet. Ex. 5 at 2;

Pet. Ex. 7 at 2 (I'T'C staff responses).

FTC Petition
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b. Improper withholding of documents about client activity on
confidentiality grounds. Specifications S-13, S-14, S-37, S-38,
and S-17 through S-20 all call for information about the Group A
and Group B Entities, as well as financial and accounting
records for the Group A Entities. See Pet. Ex. 2 at 10, 12, Fully
Accountable refused to produce this information claiming that
contracts prevent it from providing the information unless the
FTC either secures consent from each of these entities or
provides a “Protective Order.” Pet. Ex. 6 at 2-3; Pet. Ex. 8 at 3.

c. Improper withholding of documents relating to contracts,
applications, or agreements based on a narrow reading of the
specifications. Specification S-16 of the CID calls for “[a]ll
documents relating to contracts, applications, or agreements for
any Group A Entity.” Pet. Ex. 2 at 10. Fully Accountable claimed
it had no.contracts, applications, or agreements with the Group
A Entities, It further claimed that while it used “engagement
letters,” it had no such letters for these entities.4 Pet. Ex. 7 at 3.
Fully Accountable’s response, however, failed to address
whether it has any “documents relating fo contracts,
applications, or agreements,” as the CID specified. Pet. Ex. 2 at

10 (emphasis added). The F'T'C has reason to believe from other

4 Fully Accountable made the same claim with respect to a substantially
identical specification calling for the same documents from Group B Entities. See
Pet. Ex. 2 at 12 (Specification S-40); Pet. Ex. 8 at 3.

FTC Petition
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information provided that such documents exist. Moreover,
Fully Accountable’s statement that it has no rvesponsive
information cannot be squared with its claim, discussed above,
that “contractual obligations” require special protections for
confidential information.

d. Fully Accountable has employed similarly narrow or selective
readings of other CID specifications to avoid producing
responsive information. For example, although the CID called
for information concerning documents disposed of beginning in
2014, Fully Accountable unilaterally employed a much shorter
time period in reporting that it had no responsive information.
Pet. Ex. 1, § 43. Similarly, although the CID provided a specific
definition of the term “Payment Processing,” Fully Accountable
used a far narrower definition of its own devise. Using such
artificially narrowed specifications, Fully Accountable claimed it
did not have responsive information. Pet. Ex. 1, 4 44

20.  Fully Accountable’s failure to comply with the September 21, 2017 CID
has materially impeded the Commission’s ongoing investigation. Pet. Ex. 1, Y 45-
46,

Praver For Relief

WHEREFORE, the Commission invokes the aid of this Court and prays for:

FTC Petition
-11-
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a. Immediate issuance of an order, substantially in the form attached,

directing Respondent Fully Accountable, LLC to show cause why it

should not comply in full with the Commission’s CID, and setting forth

a briefing schedule; and

b. A prompt determination of this matter and entry of an order:

@ Compelling Respondent to produce the documents and

information specified in the September 22, 2017 CID within 10

days of such order;

(i1)  Granting such other and further relief as this Court deems just

and proper.,

Dated: June é;, 2018.

Respectfully submitted,

ALDEN F. ABBOTT
General Counsel

JOEL MARCUS
Deputy General Counsel for Litigation

LESLIE RICE LMAN
Assj Gepgrdl Cpunsel for Litigation

BURKE W. K¥PPLER
Attorney

FEDERAL TRADE COMMISSION
600 Pennsylvania Ave., N.W,
Washington, DC 20580

Tel.: (202) 326-2043

Fax: (202) 326-2477

Email: bkappler@ftc.gov

FTC Petition
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Petition Exhibit 1

Declaration of Harris A. Senturia

(June 5, 2018)
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

FEDERAL TRADE COMMISSION,
Petitioner,

V. Mise. No.

FULLY ACCOUNTABLE, LLC,
Respondent.

DECLARATION OF HARRIS A. SENTURIA

Pursuant to 28 11,.8.C, § 1746, I declare as follows:

1. I am an attorney employed by the U.S. Federal Trade Commission
(F'TC or Commission). My business address is Federal Trade Commission, East
Central Region, 1111 Superior Avenue, Suite 200, Cleveland, Ohio 44114, I am
assigned to the FTC’s investigation into Fully Accountable, LLC (FTC File No.
1723195). This investigation seeks to determine if Fully Acéountable, certain
entities with which it did business, and related entities and individuals, have
engaged in deceptive or unfair practices in connection with internet sales of health-
related consumer products, in violation of Sections 5 and 12 of the Federal Trade
Commission Act (FTC Act), 156 U.S.C. §§ 45, 52. The investigation also seeks to
determine whether Fully Accountable and these entities have engaged in deceptive
or unfair acts or practices by charging or participating in the charging, in any
respect, for consumer products without consumers’ authorization, in violation of

Section 5 of the FTC Act.
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2. I am authorized to execute a declaration verifying the facts that are set
forth in the Federal Trade Commission’s Petition to Enforce Civil Investigative
Demand. I have read the petition and exhibits thereto (hereinafter referred to as
Pet. Ex.), and verify that Pet. Ex. 2 through Pet. Ex. 8 are true and correct copies of
the original documents, The facts set forth herein are based on my personal
knowledge or information made known to me in the course of my official duties.

3. Fully Accountable is an Ohio limited liability company with its
principal place of business at 2680 West Market Street, Fairlawn, Ohio 44333. Fully
Accountable markets itself as a “Back Office Solution” specializing in providing
services to internet marketers. These services include compiling and reporting
financial statistics, accounting and bookkeeping, business consulting, and assisting
its clients to obtain and manage credit card payment processing accounts.

4, The FTC opened an investigation and issued a civil investigative
demand (CID) to Fully Accountable after learning that among Fully Accountable’s
clients are a group of entities that have marketed online several dietary
supplements that purportedly reduce cognitive decline and related diseases and
conditions, including, but not limited to, a supplement called Geniux. The FTC also
learned that some consumers complained about these entities’ marketing practices,
and claimed the entities made unauthorized charges to consumers’ credit cards.

Consistent with the CID, I will refer to this group as the “Group A Entities.”!

L As defined in the CID, the Group A Entities include Innovated Health LLC,
Global Community Innovations LLC, Premium Health Supplies, LLC, Buddha My
Bread LLC, Innovated Fulfillment LLC, Vista Media LLC, Emerging Nutrition,

FTC Petition, Exhibit 1
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5. The FTC also learned that Fully Accountable itself was closely related
to a second group of entities centered around a company called Leading Health
Supplements that also marketed dietary supplements online and that were the
subject of numerous consumer complaints regarding their marketing practices,
including unauthorized charges to consumers’ credit cards. Consistent with the
CID, I will refer to this group as the “Group B Entities.”2

6. The Commission issued the CID to Fully Accountable on September
21, 2017 under the authority of three FTC resolutions, each of which authorizes the
use of compulsory process to investigate aspects of the conduct at issue. Pet. Ex. 2 at
21-23.

7. The first resolution, File No. 0023191, authorizes Commission staff to
use compulsory process to investigate whether entities are “directly or indirectly”
“misrepresenting the safety or efficacy” of “dietary supplements, foods, drugs
devices, or any other product or service intended to provide a health benefit” on the
grounds that such conduct could amount to “unfair or deceptive acts or practices or
in the making of false advertising . . . in violation of Sections 5 and 12 of the Federal
Trade Commission Act, 15 U.S.C. §§ 45 and 52.” Pet. Ex. 2 at 21.

8. The second resolution, File No. 9923259, authorizes the use of

compulsory process to investigate whether entities are engaging in, among others,

Inc., ShipSmart, LLC, Guerra Company LLC, ASH Abbas LLC, and Your Healthy
Lifestyle LL.C, and any related entities. Pet Ex. 2 at 14-15.

2 As defined in the CID, the Group B Entities include Leading Health
Supplements, LLC {also dba Health Supplements), AMLK Holdings, LL.C, General
Health Supplies, LLC, Natural Health Supplies, LLC, BIHCO Holdings, LLC, and
Consumer’s Choice Health, LL.C, and any related entities. Pet. Ex. 2 at 15.

FTC Petition, Exhibit 1
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“deceptive or unfair practices involving Internet-related goods or services.” If true,
such conduct could violate Sections b or 12 of the Federal Trade Commission Act, 15
U.S.C. §§ 45, 52. Pet. Ex. 2 at 22.

9. The third Resolution, File No. 082-3247, authorizes the use of
compulsory process to determine if entities “have engaged in or are engaging in
deceptive or unfair practices . . . in connection with making unauthorized charges or
debits to consumers’ accounts.” Pet. Ex. 2 at 23 (emphasis added). If true, this
conduct could violate Section 5 of the Federal Trade Commission Act, 15 U.S.C.

§ 45, and/or the Electronic Fund Transfer Act, 15 U.S.C. § 1693, el seq. Id.

10.  The CID required Fully Accountable to respond to 11 interrogatories
and 40 document requests on or before October 23, 2017. Pet. Ex. 2 at 4. I and other
FTC staff carefully developed these specifications to elicit the information needed
for our investigation,

11.  The CID seeks information relating to, among other things, (a) Fully
Accountable’s ownership, leadership, and organization; (b) Fully Accountable’s
relationship with the Group A and Group B Entities, including documents related to
contracts, applications, or agreements with these entities; {¢) accounting and
financial data for the Group A and Group B Entities, including accounting records
for Geniux and non-Geniux products; (d) records relating to payment processing
services provided to the Group A and Group B Entities; and (e} consumer
complaints and related communications. This information is directly relevant to,

and serves the purposes of, the FTC’s investigation in several ways. The

FTC Petition, Exhibit 1
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information enables FTC staff to identify individuals relevant to the investigation,
to understand Fully Accountable’s relationships with its internet marketer clients,
and to obtain information about Fully Accountable’s roles with respect to its clients’
internet marketing operations, including any direct or indirect role Fully
Accountable has played in charges made to consumers”accounts.

12.  Inissuing the CID, the Commission followed all the procedures and
requirements of the F'T'C Act and its Rules of Practice and Procedure. See, e.g., 15
U.S.C. §§ 57b-1(c)(2), (c)(3), ()(7); 16 C.F.R. § 2.7. The CID was properly signed by
Acting Chairman Maureen K. Ohlhausen pursuant to the resolutions, as required
by Section 20 of the FTC Act. See Pet. Ex. 2 at 4; see also 156 U.S.C. § 57b-1(1); 16
C.F.R. § 2.7(a). The FTC served the CID on Fully Accountable on September 26,
2017, directing it to Christopher Giorgio, Fully Accountable’s President. See Pet. Ex.
3; see also 15 U.8.C. § 57b-1(c)(8); 16 C.F.R. § 4.4(a)(3). The CID was delivered and
signed for by an individual named “Scava” on September 26, 2017. Pet, Ex. 3.

13.  Thirteen days later, on Monday, October 9, 2017 (a federal holiday
during which our offices were closed), Rachel Scava of Fully Accountable called my
direct line and left a voicemail. In the voicemail, Ms, Seava identified herself as an
attorney for Fully Accountable, confirmed receipt of the CID, and indicated that she
was calling in accordance with the fourteen-day “meet and confer” obligation set
forth in the CID.

14.  On Tuesday, October 10, 2017, I spoke with Ms. Scava by telephone.

During the call, Ms. Scava identified herself as Fully Accountable’s in-house

FTC Petition, Exhibit 1
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General Counsel. (I am aware that she also holds the title of Chief Operating
Officer.) The only issue that Ms. Scava raised with respect to the CID was a request
for an extension of time. She did not express any objection to any of the
interrogatories or requests for production. We discussed a possible schedule divided
into four phases; with the first phase response to be due on the original due date of
October 23, 2017.

15.  The next day, on Wednesday, October 11, 2017, I called Ms. Scava to
inform her that the Assistant Regional Director would authorize a phased response
extension, but that the schedule would be somewhat shorter than the schedule we
discussed. I did not reach her until Monday, October 16. Ms. Scava raised no
objection to the revised schedule. Nor did she object to or raise any question as to
any of the interrogatories or requests for production.

16. That same day, on October 16, 2016, we sent to Ms. Scava via Federal
Express a letter signed by Assistant Regional Director Larissa Bungo, modifying
the CID. Pet. Ex. 4.

17.  The phased response schedule extension granted to Fully Accountable

set, four deadlines, as follows:

a. Oct. 23, 2017: Interrogatories S-1 to S-4, 5-6, S-8;
Document requests S-12 to S-14, S-37, S-38;

b. Oct. 30, 2017: Interrogatories $-5, S-7, S-9;
Document requests S-15 to S-28;

C. Nov, 6, 2017: Document requests S-29 to S-36;

d. Nov, 20, 2017: Interrogatories S-10, S-11; and
Document requests S-39 to S-51.

FTPC Petition, Exhibit 1
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Pet. Ex. 4 at 1-2.

18.  Ms. Bungo did not otherwise modify the CID. The phased response
schedule extension was contingent on “full and complete production” by Fully
Accountable, Pet. Ex. 4 at 2. Although Ms. Bungo also invited Ms. Scava to call with
any questions, Ms. Scava did not do so.

19.  Under the FTC’s Rules of Practice, Fully Accountable could have filed
a petition to limit or quash the CID. See 16 C.F.R. § 2.10. Such a petition would
have been due on October 16, 2017. Id. Fully Accountable filed no such petition.

20, [ have attached to my declaration a chart that addresses the CID
specifications and summarizes Fully Accountable’ s response, or lack thereof, to
each. See Attachment 1. A detailed discussion of each of the productions follows.

21.  The first due date under the phased response schedule was Monday,
October 23, 2017, We received Fully Accountable’s first phase responses on
Tuesday, October 24, 2017, This production consisted of approximately nine pages
of objections and responses to the interrogatories then due and two pages of
objections to the document requests then due. Fully Accountable did not produce
any documents with the first phase responses.

22.  One of the interrogatories Fully Accountable was to answer in the first
phase, identified as specification S-2, instructed Fully Accountable to:

Identify all officers, directors, members, principals, and owners of the

Company and all shareholders with five percent or more ownership of

the Company, stating each shareholder’s percentage of ownership,
since the Company was formed.

FTC Petition, Exhibit 1
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Pet. Ex. 2 at 7.

23.  One of the document requests fully Accountable was to answer in the
first phase, identified as specification S-12, instructed Fully Accountable to produce:

A copy of each organization chart and personnel divectory for the
Company, including email addresses, in effect since July 1, 2014.

Pet. Ex. 2 at 10.

24.  Taken together, specifications S-2 and S-12 require Fully Accountable
to produce informatim.l about Fully Accountable’s ownership, leadership, and
organizational structure.3

25.  In response to specifications S-2 and S-12, Fully Accountable refused to
provide any of the information requested in specification S-2 or any documents
requested in specification S-12.

26.  Several of the document requests Fully Accountable was to answer in
the first phase, specifications S-13, S-14, S-37, and S-38, instructed Fully
Accountable to produce contact or identifying information for the Group A and
Group B Entities identified in the CID, Pet. Ex. 2 at 10, 12.

27. In response to those specifications, S-13, S-14, S-37 and S-38, Fully

Accountable refused to provide the information, asserting contractual

3 As I discussed above, one purpose of the investigation is to learn how Fully
Accountable may be related to the Group B Entities. Because the CID defines Fully
Accountable to include its “wholly or partially owned subsidiaries, unincorporated
divisions, joint ventures, operations under assumed names, and affiliates, and all
directors, officers, members, employees, agents, consultants, and other persons
working for or on behalf of the foregoing, including, but not limited to, Christopher
Giorgio and Rachel Scaval,]” a complete response to these questions would help
establish any relationship to the Group B entities. Pet. Ex. 2 at 13 (Specification D-
1).

FTC Petition, Exhibit 1
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confidentiality duties and requesting a court order. Ms, Scava did not specify what
type of court order she sought {e.g., an order compelling production or a protective
order) nor did she identify why the statutory confidentiality protections outlined in
the CID were not sufficient.

28. In response to the deficient and incomplete first phase response, I sent
a letter to Ms. Scava on October 27, 2017, in an attempt to clarify any possible
misunderstandings of what was required of Fully Accountable and to identify the
deficiencies. Pet. Ex. 5. In that letter, I reiterated the purpose of the CID, the
subject of the investigation, and the statutory confidentiality protections. The letter
also explained why Fully Accountable’s assertions were unfounded and not
supported by the relevant case law. The letter requested that Fully Accountable
supplement the deficient responses and comply with the second phase response
accordingly. Id.

29.  The second due date under the phased response schedule was Monday,
October 30, 2017. Although Ms. Scava emailed me to say that IFully Accountable
had sent its response via FedEx, we did not receive any package from Fully
Accountable, by any means, on Tuesday, October 31, 2017. Using a tracking number
provided by Ms. Scava, we discovered that there was no FedEx package anywhere
with that tracking number. The response arrived by FedEx on Wednesday
November 1, 2017, with a completely different tracking number from the one Ms.

Scava identified. This production consisted of four pages of responses to

FTC Petition, Exhibit 1
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interrogatories then due, six pages of narrative responses and objections to the
document requests then due, and no documents.

30. The second phase included a document request, specification S-16,
which called for “All documents relating to contracts, applications or agreements for
any Group A Entity.” Pet. Ex. 2 at 10.

31.  TFully Accountable denied having any “contracts, applications or
agreements” with the Group A Entities identified as clients, explaining that it had
no “specific engagement letter” for any of the Group A Entities. As to documents
responsive to the second phase requests that Fully Accountable identified as being
in the Company’s possession, specifically specifications 17-20, Fully Accountable
again refused to provide such documents, citing a contractual duty of
confidentiality, and stated that it would only produce such records if the FTC
secured written consent from each of its former clients or a “Protective Order.”

32. On November 6, 2017, Fully Accountable provided a response to my
letter of October 27, 2017. Pet. Ex. 6. In that letter, Fully Accountable again denied
that the company’s activities were the subject of investigation by the FTC. Id. at 1-
2. Fully Accountable reiterated that it would not provide any documents without
consent from its former clients or an undefined “Protective Order.” Pet. Ex. 6 at 2.

33.  The third phase response was due on Monday November 6, 2017. We
received this response on Tuesday November 7, 2017. This production consisted of
approximately three pages of responses and objections to the document requests

then due, and no documents.

FTC Petition, Exhibit 1
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34.  Inthe third phase response, Fully Accountable was to produce
documents relating the Group A Entities and products other than the Geniux
Products. Fully Accountable denied having any such records and did not produce
any documents with the third phase responses.

35. On November 15, 2017, I wrote to Ms. Scava informing her that Fully
Accountable had failed to comply with the CID requirements. Pet. Ex. 7. I outlined
the most eritical deficiencies and informed her that unless Fully Accountable
corrected them, we would refer the matter to our Office of General Counsel for
enforcement in federal district court. Id. at 4.

36. In the letter of November 15, 2017, I identified three categories of
deficiencies:

a. Ownership, Leadership, and Organization: Fully Accountable had

refused to produce information responsive to interrogatory S-2 or document request
S-12 that sought this information. I noted that Fully Accountable’s status as a
privately held company did not provide any basis to refuse to disclose information
about the company’s recent and current ownership and organization requested by

the CID. Id. at 2;

b. Documents Related to Client Activity: Fully Accountable had refused

to produce information responsive to document requests S-13, S-14, S-17 through S-
20, 5-37, and S-38 that sought this information. I explained again that the
confidentiality of information sought is not an appropriate basis on which to refuse

to respond to a CID. Id. at 2; and

FTC Petition, Exhibit 1
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C. Documents Relating to Contracts, Applications, or Agreements: Fully

Accountable gave an evasive and incomplete response to document request S-16,
which requested “All documents relating to contracts, applications or agreements
for any Group A Entity.” Fully Accountable narrowly phrased its response to deny
that it had any “specific engagement letter” for any of the Group A Entities. I
emphasized that the plain language of the request was not limited to “specific
engagement letter|s],” and noted that Fully Accountable had elsewhere
acknowledged having agreements with Group A Entities (including by providing
general information about the scope and period of services, and by asserting
“contractual” confidentiality obligations). Pet. Ex. 7 at 3. As such, regardless of the
form, responsive documents appeared to exist and were called for by the CID. Id.

37. Additionally, my letter dated November 15, 2017 outlined for Ms,
Scava certain “next steps.” I informed Ms. Scava that Fully Accountable needed to
correct the deficiencies by November 20, 2017 to prevent a referral to the Office of
General Counsel for enforecement proceedings. Id. at 4.

38.  On November 20, 2017, Ms. Scava sent a letter to me via email, She
responded following the three categories discussed in my letter to her of November
15, 2017. Ms. Scava simply repeated her earlier positions that I addressed in my
letter and did not agree to cure the deficiencies T noted or produce any additional
information. Pet. Ex. 8.

39. The fourth and final phase response was due November 20, 2017. In

the final phase response, Fully Accountable was to respond to two interrogatories

FTC Petition, Exhibit 1
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about its preparation of its CID responses, and to produce documents relating to
entities identified in the CID as Group B Entities.

40.  We received Fully Accountable’s production on November 21. This
production consisted of approximately three pages of narrative responses and
objections to the requests then due, and no documents. Fully Accountable again
responded to several specifications, S-41 through S-44, by refusing to provide such
documents without consent from the clients or a still-undefined “Protective Order,”
and cited a contractual duty of confidentiality.

41.  In the fourth phase response, Fully Accountable gave an evasive and
incomplete response to document request S-40, which requested “All documents
relating to contracts, applications or agreements for any Group B Entity.” As it had
dbne before, Fully Accountable narrowly phrased its response to deny that it had
any “specific engagement letter” for any of the Group B Entities. (This response to
specification S-40 was substantially identical to Fully Accountable’s response to
specification S-16, directly addressed in my letter of November 15, 2017.)

42.  These were not the only oceasions where Fully Accountable improperly
and impermissibly reinterpreted a CID specification narrowly to avoid producing
responsive information.

43.  For example, in its fourth phase response, Fully Accountable was to
respond to interrogatory S-10 that requested information regarding the destruction,
disposal, or transfer of any documents responsive to the CID. The applicable time

period for S-10 “is from July 1, 2014, until the date of full and complete compliance

FT'C Petition, Kxhibit 1
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with this CID.” Pet. Ex. 2 at 7. Rather than respond using this applicable time
period, Fully Accountable issued a bare denial premised on its own, narrower time
period: the period during which it prepared responses to the CID. Elsewhere in its
responses, however, Fully Accountable indicated that it had previously transferred
documents that would have been responsive to the CID. For example, in response to
document request S-46, Fully Accountable stated, in part, that it had returned
documents to closed Group B Entities. By unilaterally narrowing the time period
applicable to interrogatory S-10, Fully Accountable improperly avoided providing
information about the circumstances of those transfers.

44, Fully Accountable employed a similar approach with respect to
requests pertaining to payment processing activities and the Group A and Group B
Entities. “Payment Processing” is a defined term in the CID and includes, among
other things, “providing a merchant, financial institution, person, or entity, directly
or indirectly, with the access or means to charge or debit a cardholder’s account”
and “monitoring, tracking, and reconciling payments, returns, refunds, and
chargebacks.” Pet. Ex. 2 at 15 (Specification D-16). In Ms. Scava’s November 20,
2018 letter, she wrote:

At no time, was Fully Accountable contracted to provide any marketing,

advertising, or payment processing (charging of consumers) for the Group

A or Group B Entity’s [sic] which would be in violation of the FTC Act’s [sic]

cited.

Pet. Ex. 8 at 2 (emphasis added). The reference to “charging of consumers” shows

again how Fully Accountable unilaterally narrowed the CID in order to avoid

providing information relating to other services included in the definition of

FTC Petition, Exhibit 1
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“Payment Processing,” such as assisting those clients with credit card payment
processing arrangements, and compiling and reporting its clients’ financial
statistics relating to payments, returns, refunds, and chargebacks,

45.  In summary, Fully Accountable has produced no documents at all. The
company has provided partial responses to the interrogatories, but has refused to
respond or has provided only evasive answers to many of them. See Att. 1. Given
Fully Accountable’s willingness to narrow or reinterpret the language of the CID in
order to avoid providing responses, it is not clear to staff which (if any)
interrogatories it has responded to completely.

46.  Fully Accountable’s non-compliance with the CID has burdened,
delayed, and impeded the Commission’s investigation.

I declare under penalty of perjury that the foregoing is true and correct.

y .QL

Harris A. Senturia, “Stalf Attorney
East Central Region Office
Federal Trade Commission

Executed on June 5/ , 2018

Attachment 1:
Deficiencies in Fully Accountable’s CID Response

FTC Petition, Exhibit 1
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Attachment 1: Deficiencies in Fully Accountable’s CID Responsel

Spee. | Specification Request Fully Accountable Response

No.

INTERROGATORIES

S-1 State the Company's full legal Phase 1 (Oct. 23, 2017): Fully
name, principal address, telephone | Accountable provided an answer.
number, the date and state of
incorporation or licensing, and all
other names under which the
Company has done business.

S-2 Identify all officers, directors, Phase 1 (Oct. 23, 2017): Fully
members, principals, and owners of | Accountable refused to respond on
the Company and all shareholders the grounds that it was outside of
with five percent or more ownership | the scope of the investigation and
of the Company, stating each that it was not required to respond
shareholder's percentage of as a “privately held entity”.
ownership, since the Company was
formed, See Pet. Ex. 1, 49 22-25; Pet. Ex. 6

at 1-2.

S-3 Provide the names, addresses, Phase 1 (Oct. 23, 2017): Fully
officers, directors, owners, and Accountable stated no such entities
states of incorporation of all of the existed.

Company's wholly or partially
owned subsidiaries, parent
companies, unincorporated
divisions, joint ventures,
partnerships, operations under
assumed names, affiliates, and
predecessor companies, and describe
the relationship of each to the
Company.

S-4 Describe in detail each of the Phase 1 (Oet. 23, 2017): Fully
services the Company provided to Accountable provided ambiguous

1

This attachment was developed based on F'T'C staffs analysis of the limited

responses provided by Fully Accountable. As the custodian of its own records, Fully
Accountable itself has the most accurate information regarding its possession,
custody, and control of materials responsive to the CID.
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the Group A Entities in connection
with the Geniux Products. For each
category of services identified {e.g.,
accounting, payment processing,
husiness advising, advertising, etc.),
provide:

a. The dates during which such
services were provided;

b. The Group A Entity(ies) to which
such services were provided; and

c. The names, telephone numbers,
and e-mail addresses of all current
or former employees of the
Company who performed such
services.

rather than detailed descriptions of
services (e.g., “executive CFO
services” and “executive coaching”).
In addition, in every instance, the
company claimed that it could not
identify even a single one of its
current or former employees who
performed any services for any of
the entities.

Elsewhere, the company also
redefined the term “payment
processing” to refer only to
“charging of consumers.” See Pet.
Ex. 8 at 2; Pet Ex. 1, ¢ 44. The CID
definition of “Payment Processing”
is broader and includes additional
activities Fully Accountable does
not address. See Pet. Ex. 2 at 15
{(Specification D-16).

S-5

With respect to each Geniux
Product sold separately, state:

a. The total amount of gross annual
sales and net annual sales in terms
of units and

dollars, during 2014, 2015, 2016,
and 2017 to date;

b. The total dollar amount spent on
advertising, marketing, or other
promotion,

including commissions or any other
payments to ad servers, affiliate
advertisers,

and affiliate networks, during 2014,
2015, 2016, and 2017 to date; and

¢. The total dollar amount spent on
research and development during

Phase 2 (Oct. 30, 2017): Fully
Accountable claimed that it could
not answer this interrogatory
hecause it did not have accounting
or advertising information for
specific products.

FTC Petition, Exhibit 1, Attachment 1

.9




Case: 5:18-mc-00054-SL Doc #: 1-1 Filed: 06/08/18 19 of 33. PagelD #: 31

2014, 2015, 2016, and 2017 to date.

If you maintain financial data on a
fiscal schedule that differs from the
calendar year schedule, provide this
data according to those fiscal years
and identify the dates of the fiscal
year.

S5-6

Describe in detail each of the
services the Company provided to
the Group A Entities in connection
with the Group A Other Consumer
Products. For each category of
services identified (e.g., accounting,
payment processing, business
advising, advertising, etc.), provide:

a. The dates during which such
services were provided;

b. The Group A Entity(ies) to which
such services were provided; and

c. The names, telephone numbers,
and e-mail addresses of all current
or former employees of the
Company who performed such
services.

Phase 1 (Oct. 23, 2017): Fully
Accountable provided ambiguous
rather than detailed descriptions of
services (e.g., “executive CFO
services” and “executive coaching”).
In addition, in every instance, the
company claimed that it could not
identify even a single one of its
current or former employees who
performed any services for any of
the entities.

Elsewhere, the company also
redefined the term “payment
processing” to refer only to
“charging of consumers.” See Pet.
Ex. 8 at 2; Pet Ex. 1, ¥ 44. The CID
definition of “Payment Processing”
is broader and includes additional
activities Fully Accountable does
not address. See Pet. Ex. 2 at 15
(Specification D-16).

S-7

With respect to each Group A Other
Consumer Product sold separately,
state:

a. The total amount of gross annual
sales and net annual sales in terms
of units and

dollars, during 2014, 2015, 2016,
and 2017 to date; and

b. The total dollar amount spent on

Phase 2 (Oct. 30, 2017): Fully
Accountable claimed that it could
not answer this interrogatory
because it did not have accounting
or advertising information for
specific products.

FTC Petition, Exhibit 1, Attachment 1
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advertising, marketing, or other
promotion,

including commissions or any other
payments to ad servers, affiliate
advertisers,

and affiliate networks, during 2014,
2015, 2016, and 2017 to date.

If you maintain financial data on a
fiscal schedule that differs from the
calendar year schedule, provide this
data according to those fiscal years
and identify the dates of the fiscal
year.

S5-8

Describe in detail each of the
services the Company provided to
the Group B Kntities in connection
with the Group B Consumer
Products. For each category of
services identified {e.g., accounting,
payment processing, business
advising, advertising, etc.), provide:

a. The dates during which such
services were provided;

b. The Group B Entity(ies) to which
such services were provided; and

c. The names, telephone numbers,
and e-mail addresses of all current
or former employees of the
Company who performed such
services.

Phase 1 (OQct. 23, 2017): Fully
Accountable provided ambiguous
rather than detailed descriptions of
services {e.g., “executive CFO
services” and “executive coaching”).
In addition, in every instance, the
company claimed that it could not
identify even a single one of its
current or former employees who
performed any services for any of
the entities.

Elsewhere, the company also
redefined the term “payment
processing” to refer only to
“charging of consumers.” See Pet.
Ex. 8 at 2; Pet Fx. 1, ¥ 44. The CID
definition of “Payment Processing”
is broader and includes additional
activities Fully Accountable does
not address, See Pet. Ex. 2 at 15
{Specification D-16).

S-9

With respect to each Group B
Consumer Product sold separately,
state:

Phase 2 (Oct. 30, 2017): Fully
Accountable claimed that 1t could
not answer this interrogatory
because it did not have accounting

FTC Petition, Exhibit 1, Attachment 1
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a. The total amount of gross annual
sales and net annual sales in terms
of units and dollars, during 2014,
2015, 2016, and 2017 to date; and

b. The total dollar amount spent on
advertising, marketing, or other
promotion, including commissions
or any other payments to ad
servers, affiliate advertisers, and
affiliate networks, during 2014,
2015, 2016, and 2017 to date.

If you maintain financial data on a
fiscal schedule that differs from the
calendar year schedule, provide this
data according to those fiscal years
and identify the dates of the fiscal
year.

or advertising information for
specific products.

S-10

Identify all persons at the Company
who participated in preparing
responses to this CID

Phase 4 (Nov. 20, 2017): Fully
Accountable identified only one
individual: its CEO.

This response suggests that the
CEO did not consult with the
company’s Chief Operating Officer
for any assistance in responding to
the CID (e.g., to assist in identifying
any of the company’s employees who
provided any services to any of the
Group A or Group B entities). The
COO also has represented herself to
be in-house counsel for the
company, has corresponded with
FTC counsel, and was the person
who transmitted each phased
response to FTC counsel. As such,
this response alternatively suggests
that the company may be seeking to
shield the COOQO’s business activities,
business communications, and
business knowledge through
overbroad and undisclosed

FTC Petition, Exhibit 1, Attachment 1
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assertions of attorney-client
privilege. Despite specific
instructions in the CID requiring
identification of assertions of
privilege, the company has not
made any explicit claims of privilege
in response to the CID,

S-11

If, for any document specification in
this CID, documents that would
have been responsive were
destroyed, mislaid, transferred,
deleted, altered, or overwritten:

a. Describe in detail the document;

h. State the date such document
was destroyed, mislaid, transferred,
deleted, altered, or overwritten;

¢. Describe the circumstance under
which such document was
destroyed, mislaid, transferred,
deleted, altered, or overwritten; and

d. Identify the person authorizing
such action.

Phase 4 (Nov. 20, 2017): Fully
Accountable stated that during “the

{ preparation of the responses for this

Civil Investigative Demand,” no
documents were destroyed, mislaid,
transferred, deleted, altered, or
overwritten.

This response does not account for
the complete applicable time period
of the CID, which runs from July 1,
2014 to the date of full and complete
compliance. Pet. Ex. 2 at 7. See also
Pet. Ex. 1, 9 43.

DOCUMENT REQUESTS

|

Organization Charts/Personnel Directories

S-12 | A copy of each organization chart No documents produced.
and personnel directory for the
Company, including email Phase 1 {Oct. 23. 2017): Fully
addresses, in effect since July 1, Accountable admitted such
2014. documents exist but refused to
respond to this request. See Pet. Ex.
1, 4 22-25; Pet. Ex. 6 at 1-2.
Group A Entities — Geniux Products
S-13 | Documents sufficient to provide all | No documents produced.

contact or identifying information

F'IC Petition, Exhibit 1, Attachment 1
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regarding any Group A Enfity,
including but not limited to:

{a) name;
(b) addresses used for business;
(¢) telephone and/or fax numbers;

(d) Internet Protocol address log-in
information; and

(e) email addresses, instant
messaging addresses, and/or
website addresses used for business.

Phase 1 {Oct. 23, 2017): Fully
Accountable refused to respond to
this request on grounds of
confidentiality. See Pet. Ex. 1, 11
26-27.

S-14 | Documents sufficient to identify any { No documents produced.
Group A Entity owner, officer,
manager, employee, or agent, or Phase 1 (Oct. 23, 2017): Fully
other person acting on behalf of any | Accountable refused to respond to
Group A Entity. this request on grounds of
confidentiality. See Pet. Ex. 1, 1Y
26-27.
S-15 | All communications relating to any | No documents produced.

Geniux Product, between you and
any Group A Entity or any person
purporting to represent any Group
A Entity, whether internal or
external, including but not mited
to email communications and chat
logs.

Phase 2 (Oct., 30, 2017); Fully
Accountable stated that it did not
have communieations regarding
“the Geniux Product” [sic] and did
not provide any service to any of the
Group A Entities “with regard to
the Geniux Product [sic]
specifically.”

This answer limited to “the Geniux
Product” improperly narrows Fully
Accountable’s response. In the CID,
“Geniux Product(s)” 1s defined as
any products offered or marketed
for sale by the Group A entities that
purport to prevent or mitigate
cognitive decline and related
diseases, including Geniux, EVO,

FTC Petition, Exhibit 1, Attachment 1
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Xcel, and Ion-Z. Pet. Bx. 2 at 15
(Specification D-11).

S-16

All documents relating o contracts,
applications, or agreements for any
Group A Entity. Pet. Ex. 2 at 10
(emphasis added).

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that it did not
have any contracts, applications, or
agreements. The company did not
identify whether it has documents
“relating to” such agreements, as
called for by the CID. See Pet Ex. 1,
94 30-31.

S-17

Annual balance sheets and profit
and loss statements for any Group A
Entity during 2014, 2015, 2016, and
2017 to date. If the Company
maintains financial data on a fiscal
schedule that differs from the
calendar year schedule, provide this
data according to those fiscal years
and provide the dates of the fiscal
year.

No documents produced.

Phase 2 {Oct. 30, 2017): Fully
Accountable admitted such
documents exist but it refused to
produce these records on grounds of
confidentiality. See Pet. Ex. 1, § 31.

Fully Accountable also indicated
that several Group A entities
cancelled its services and asked that
some of their records be transferred
to another accounting provider.

S5-18

Documents sufficient to show the
gross and net sales calculations for
any Group A Entity during 2014,
2015, 2016, and 2017 to date.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable admitted such
documents exist but it refused to
produce these records on grounds of
confidentiality. See Pet. Ex. 1, 4 31.

Fully Accountable also indicated
that several Group A entities
cancelled its services and asked that
some of their records be transferred
to another accounting provider.

S-19

The complete QuickBooks or similar
bookkeeping software file for any

No documents produced.

FTC Petition, Exhibit 1, Attachment 1
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Group A Entity.

Phase 2 (Oct. 30, 2017): Fully
Accountable admitted such
documents exist but it refused to

produce these records on grounds of
confidentiality. See Pet. Fx. 1, 9 31.

I*ully Accountable also indicated
that several Group A entities
cancelled its services and asked that
some of their records be transferred
to another accounting provider,

5-20

General and subsidiary ledgers for
all Group A Entities. For this
document request, "general and
subsidiary ledgers” includes any
files created or recognized in the
Company's accounting records or
software, including but not limited
to cash or cash equivalent accounts,
accounts receivable, and accounts
payable.

No documents produced.

Phase 2 (Qct. 30, 2017): Fully
Accountable admitted such
documents exist but it refused to
produce these records on grounds of
confidentiality. See Pet. Ex. 1, § 31.

IFfully Accountable also indicated
that several Group A entities
cancelled its services and asked that
some of their records be transferred
to another accounting provider.

S-21

Documents sufficient to show how
the Company determined the
annual expenditures for the
advertising, marketing, or
promotion, including through ad
servers, afliliate advertisers, or
affiliate networks, of the Geniux
Products, during 2014, 2015, 2016,
and 2017 to date.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that it had no
such documents because it did not
participate in advertising or
marketing for “the Geniux product”
[sic].

This answer improperly limits the
response to “the Geniux produet”
despite the CID’s definition. See Pet.
Ex, 2 at 15 (Spectfication D-11j.

5-22

Documents sufficient to show any
payments to any ad server, affiliate
advertiser, affiliate network, or

No documents produced.

Phase 2 {Oct. 30, 2017): Fully

FTC Petition, Exhibit 1, Attachment 1

.9




Case: 5:18-mc-00054-SL Doc #: 1-1 Filed

: 06/08/18 26 of 33. PagelD #: 38

marketing technology provider
relating to any of the Geniux
Produets, during 2014, 2015, 2016,
and 2017 to date.

Accountable stated that it did not
have any responsive information.
The company added that it formerly
had such records relating to one
Group A entity but that it returned
these records to this client.

S-23

All documents related to any
payment responsive to Specification
S-22, including but not limited to:

(a) the amounts of such payments;
and

(b) the method of payment, such as

(i) bank and account number of
the payment,

(ii) the credit or debit card, and
any accompanying identifying
information concerning the credit or
debit card holder, used to make
payment, or

(iii) account information for any
other payment account from which
you received payment for services.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that none of the
Group A Entities were currently
clients and, accordingly, it removed
any credit card information from its
system and destroyed it.

S-24

All communications between you
and any ad server, affiliate
advertiser, affiliate network, or
marketing technology provider
related to any Geniux Products.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that it did not
have such communications
regarding “the Geniux Product”
[sic].

This answer improperly limits the
response to “the Geniux Product”
despite the CID’s definition. See Pet.
Ex. 2 at 15 (Specification D-11).

S-25

Documents sufficient to show all
payment processing activity related

No documents produced.

FTC Petition, Exhibit 1, Attachment 1
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to the Geniux Products, including
but not limited to:

(a) merchant applications,
documents related to underwriting,
and other documents related to the
opening and closing of merchant
accounts or other accounts used for
payment processing; and

(b) account statements or other
documents sufficient to show

(i) billing descriptors,
(ii) reserves,

(iil) transaction volumes and
dollar amounts,

(iv) refunds, and

(v) chargebacks.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that 1t did not
provide payment processing services
specific to Geniux Product [sic] and
did not provide certain other
services similarly related to
processing.

This answer improperly limits the
response to “the Geniux Product”
despite the CID’s definition. See Pet.
Iix. 2 at 15 (Specification D-11).

S-26

All communications between you
and any Group A Entity, ISO, or
any provider of payment processing
services, related to any document
responsive to Specification S5-25.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services specific to
“the Geniux Product” {sicj.

This answer improperly limits the
response to “the Geniux Product”
despite the CID’s definition. See Pet.
Ix. 2 at 15 (Specification D-11).

S-27

All complaints or inquiries related
to any Geniux Products, including
complaints received from or through
consumers, retailers, the Better
Business Bureau, and governmental
or regulatory bodies.

No documents produced.

Phase 2 (Oct. 30, 2017): TFully
Accountable stated that it did not
have such documents because it did
not provide services related to
complaints.

TTC Petition, Exhibit 1, Attachment 1
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S-28

All communications related to any
complaint responsive to
Specification S-27.

No documents produced.

Phase 2 (Oct. 30, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide services related to
complaints.

Group

A Other Consumer Products

S-29

All communications relating to
affiliate advertisers, affiliate
networks, or marketing technology
providers, pertaining to any Group
A Other Consumer Products,
between you and any Group A
Entity or any person purporting to
represent any Group A Entity,
whether internal or external,
including but not limited to email
communications and chat logs.

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services
“specifically.”

S-30

Documents sufficient to show how
the Company determined the
annual expenditures for the
advertising, marketing, or
promotion, including through ad
servers, affiliate advertisers, or
affiliate networks, of the Group A
Other Consumer Products, during
2014, 2015, 2016, and 2017 to date.

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide services that involved
such information,

S-31

Documents sufficient to show any
payments to any ad server, affiliate
advertiser, affiliate network, or
marketing technology provider
relating to any of the Group A Other
Consumer Products, during 2014,
2015, 2016, and 2017 to date.

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents. The Company
further stated that it only had such
information for one Group A Entity
and that it returned these
documents to that entity.

S-32

All communications between you

No documents produced.

FT'C Petition, Exhibit 1, Attachment 1
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and any ad server, affiliate
advertiser, affiliate network, or
marketing technology provider
related to any Group A Other
Consumer Products.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services.

S-33

Documents sufficient to show all
payment processing activity related
to the Group A Other Consumer
Products, including but not limited
to:

(a) merchant applications,
documents related to underwriting,
and other documents related to the
opening and closing of merchant
accounts or other accounts used for
payment processing; and

(b) account statements or other
documents sufficient to show

(i) billing descriptors,
(11) reserves,

(i11) transaction volumes and
dollar amounts,

(iv) refunds, and

(v) chargebacks.

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
provide payment processing services
“specific” to these products and did
not provide certain other services
similarly related to processing.

S-34

All communteations between you
and any Group A Entity, ISO, or
any provider of payment processing
services, related to any document
responsive to Specification S-33.

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services.

=-35

All complaints related to any Group
A Other Consumer Products,
mcluding complaints received from

No documents produced.

Phase 3 (Nov. 6, 2017): Fully
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-13.




Case: 5:18-mc-00054-SL Doc #: 1-1 Filed: 06/08/18 30 of 33. PagelD #: 42

or through consumers, retailers, the
Better Business Bureau, and
governmental or regulatory bodies,

Accountable stated that it did not
have such documents because it did
not provide services related to
complaints.

S-36 | All communications related to any | No documents produced.
complaint responsive to
Specification S-35. Phase 3 (Nov. 6, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide services related to
complaints.
Group B Entities — Group B Consumer Products
S-37 | Documents sufficient to provide all | No documents produced.
contact or identifying information
regarding any Group B Entity, Phase 1 (Oct. 23, 2017): Fully
including but not limited to: Accountable refused to respond to
this request on grounds of
(a) name; confidentiality. See Pet. Ex, 1,
26-27.
(b) addresses used for business;
(c) telephone and/or fax numbers;
{d) Internet Protocol address log-in
information; and
(e) email addresses, instant
messaging addresses, and/or
website addresses used for business.
S-38 | Documents sufficient to identify any | No documents produced.
Group B Entity owner, officer,
manager, employee, or agent, or Phase 1 {Oct. 23, 2017): Fully
other person acting on behalf of any | Accountable refused to respond to
Group B Entity. this request on grounds of
confidentiality. See Pet. Ex. 1, §4
26-27.
S-39 | All communications relating to No documents produced.

affiliate networks, affiliate
advertisers, and marketing

Phase 4 (Nov. 20, 2017): Fully

FTC Petition, Exhibit 1, Attachment 1
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technology providers, pertaining to
any Group B Consumer Products,
between you and any Group B
Entity or any person purporting to
represent any Group B Entity,
whether internal or external,
including but not limited to email
communications and chat logs.

Accountable stated that it did not
have such documents because it did
not provide such services with
regard to consumer products
“specifically.”

S-40

All documents relating to contracts,
applications, or agreements for any
Group B Entity.

No documents produced.

Phase 4 (Nov. 20, 2017): Fully
Accountable stated that it did not
have any contracts, applications, or
agreements. The company did not
identity whether it has documents
“relating to” such agreements, as
called for by the CID. See Pet Ex. 1,
9 41,

S-41

Annual balance sheets and profit
and loss statements for any Group B
Entity during 2014, 2015, 2016, and
2017 to date. If the Company
maintains financial data on a fiscal
schedule that differs from the
calendar year schedule, provide this
data according to those fiscal years
and provide the dates of the fiscal
year.

No documents produced.

Phase 4 (Nov. 20, 2017): Fully
Accountable admitted that such
documents exist, but it refused to
produce on grounds of
confidentiality. See Pet. Ex. 1, 9 40.

S-42

Documents sufficient to show the
gross and net sales calculations for
any Group B Entity during 2014,
2015, 2016, and 2017 to date.

No documents produced.

Phase 4 (Nov. 20, 2017); Fully
Accountable admitted that such
documents exist, but it refused to

produce on grounds of
confidentiality. See Pet. Ex. 1, § 40.

S-43

The complete QuickBooks or similar
bookkeeping software file for any
Group B Entity.

No documents produced.

Phase 4 (Nov. 20, 2017): Fully
Accountable admitted that such
documents exist, but it refused to

FTC Petition, Exhibit 1, Attachment 1
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prodiice on grounds of
confidentiality. See Pet. Ex. 1, Y 40.

S-44

General and subsidiary ledgers for
all Group B Entities. For this
document request, "general and
subsidiary ledgers" includes any
files created or recognized in the
Company's accounting records or
software, including but not limited
to eash or cash equivalent accounts,
accounts receivable, and accounts
payable.

No documents produced.

Phase 4 (Nov. 20, 2017): Fully
Accountable admitted that such
documents exist, but it refused to

produce on grounds of
confidentiality. See Pet. Ex. 1, § 40.

S-45

Documents sufficient to show how
the Company determined the
annual expenditures for the
advertising, marketing, or
promotion, including through ad
servers, affiliate advertisers, or
affiliate networks, of the Group B
Consumer Products, during 2014,
2015, 2016, and 2017 to date.

No documents produced.

Phase 4 (Nov. 20, 2017): FFully
Accountable stated that it did not
have such documents because it did
not provide such services.

S-46

Documents sufficient to show any
payments to any ad server, affiliate
advertiser, affiliate network, or
marketing technology provider
relating to any of the Group B
Consumer Products, during 2014,
2015, 2016, and 2017 to date.

No documents produeced,

Phase 4 (Nov. 20, 2017): Fully
Accountable stated that it did not
have such documents because it
returned them to "this client” [sic].

S-47

All communications between you
and any ad server, affiliate
advertiser, affiliate network, or
marketing technology provider
related to any Group B Consumer
Products.

No documents produced.

Phase 4 (Nov. 20, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services.

S-48

Documents sufficient to show all
payment processing activity related
to the Group B Consumer Products,
meluding but not limited to:

No documents produced.

Phase 4 (Nov, 20, 2017); Fully
Accountable stated that it did not
have such documents either because

IFTC Petition, Exhibit 1, Attachment 1
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(a) merchant applications,
documents related to underwriting,
and other documents related to the
opening and closing of merchant
accounts or other accounts used for
payment processing; and

(b) account statements or other
documents sufficient to show

(1) billing descriptors,
(i1) reserves,

(111) transaction volumes and
dollar amounts,

(iv) refunds, and

(v) chargebacks.

it did not provide such services with
regard to “specific” products or
because it returned these
documents to the Group B Entities
or because it did not have
documentation “specific to the
Group B Other Products” [sic].

S-49

All communications between you
and any Group B Entity, ISO, or
any provider of payment processing
services, related to any document
responsive to Specification S-48.

No documents produced.

Phase 4 (Nov, 20, 2017): Fully
Accountable stated that it died not
have such documents because it did
not provide such services.

S-50

All complaints related to any Group
B Consumer Produets, including
complaints received from or through
consuiners, retailers, the Better
Business Bureau, and governmental
or regulatory bodies,

No documents produced.

Phage 4 (Nov. 20, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services.

S-51

All communications related to any
complaint responsive to
Specification S-50.

No documents produced.

Phase 4 (Nov, 20, 2017): Fully
Accountable stated that it did not
have such documents because it did
not provide such services.

FTC Petition, Exhibit 1, Attachment 1

217 -




Case: 5:18-mc-00054-SL Doc #: 1-2 Filed: 06/08/18 1 of 24. PagelD #: 46

Petition Exhibit 2

Civil Investigative Demand to Fully
Accountable, LLC |

(Sept. 21, 2017)



Case: 5:18-mc-00054-SL Doc #: 1-2 Filed: 06/08/18 2 of 24. PagelD #: 47

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of the Secretary

SEP 2 2 207

Via Federal Express
Christopher Giotgio
President

Fully Accountable LLC
2680 West Market Street
Fairlawn, O 44333

FTC Matter No. 1723195
Dear Mr. Giorglo:

The Federal Trade Commission ("FTC”) has issued the attactied Civil Investigative
Demand (*CID™) asking for information as past of a non-public investigation. Our purpose is to
determine whether Fully Accountable, the Group A Entities, or the Group B Entities, each as.
defined in the attached CID, and related entities and individaals, have made or pamczpatcd in
making, in any respeot, false, misleadmg, or unsubstantiated representations in connection with
the marketing of consumer products, in violation of Sections 5 and 12 of the Federal Trade
Commiission Agt (“FTC Act™, 15 U.8.C, §§ 45 and 52, or have engaged in deceptive or unfair
acts or practices by chatging or participating in the charging, in any respect, for consumer
products without consumers’ ‘authorization, In violation of Section 5 of the FTC Act, and
whethier Commission action to obtain monetary reliel would be in the public interest. Please
read the attached documents carefully, Here are a few important points we would like to
highlight:

1. Contact FTC counsel, Harris Senturia (216-263-3420; hsenturin@ftc.gov) as
soon as possible to schedule an initial meeting to be freld within 14 days. You can
meet in person or by phone to discuss any questions you have, including whether
there are changes to how you comply with the C1D that would teduce your cost or
birden while still giving the FTC the information it needs. Please read the attached
documents for more information about that meeting.

2. You must immediately stop any routine proceduves for electronic or paper
document destruction, and you must preserve all paper or electronic docoments
that are in any way relevant fo this investigation, even if you believe the documents
are protecled froni discovery by privilege or some other reason.

3, The FTC will use information you provide in response to the CID for the
purpose of investigating violations of the taws the FTC enforces. We will not
disclose the information under the Freedom of Tnformation Act, 5 U.S.C. § 552. We

FTC Petition, Exhibit 2
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may distlose the information in résponse to a valid request from Congress, or other
civil or criminal federal, state, local, or foreign law enforcement agencies for their
official law enforcement purposes, The FTC or other agencies may use and disclose
your response in any federal, state, or foreign civil ot criminal proceeding, or if
requited to do so by law. However, we will not publicly disclose your information
without giving you prior notice,

4. Please read the attached documents closely, They contain imporiant information
about how you should provide your response,

Please contact FTC ¢ounsel as soon as possible 1o set up an initial meeting, We

appreciate your cooperation.
)?m( %L—'

Donald S, Cia;k
Sccretaty of the Commission

. Very trul

FTC Petition, Exhibit 2
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United States of America:
Federal Trade Commission

CIVIL INVESTIGATIVE DEMAND

1. 70 '

Fully Accountable, LLC
2680 West Market Street
Fairlawn, OH 44333

This demand ls Issued pursua

of an investigation to determine whether there is, has been,

nt o Section 20 of the Federal Trade Commission Act, 16 U.S.C. § 57b-1, In the course

or may be & violalion of any laws administered by the

Federal Trade Commission by conducl, activities or proposed action as described [n ltem 3.

2. ACTION REQUIRED
I You are required to appear and testify.

LOGATION OF HEARING

YOUR APPEARANGE WILL BE BEFORE

DATE AND TIME OF HEARING OR DEPQSITION

X You are required 10 protuce all doguments dascribict in the attached schedule that are in your possession, custods, of contfol, and to make them
X' avaitable at your address Indicated sbove for nspection and copying or reproduction at the date and time specified below.

% Yo are requirad to ansver the [iterrogatories or pravide the wiitten report described on the altathed schedule. Answer each {nteriogatoiy oF TRpoIL
) separately and fully In wiiting. Submit your answers of report to the Records Custadian nanted in item 4 on or before the date specified below.

! ontr before the date specified below.

Youare required to praduce the tanglble things described on the gtfached schedule. Praduce such things to the Recordy Cx_;stodian named in ftem 4

DATE AND TIME THE DGGUMENfS. ANSWERS TO INTERROGATORIES, REPORTS, ANIOR TANGIBLE THINGS MUST BE AVAILABLE

0CT 23 2017

3. SUBJECT OF INVESTIGATION
See attached Schedule and attached resolutions.

4. RECORDS CUSTODIAN/DEPUTY RECORDS CUSTODIAN
Custadian: Samvel Baker. Fedors) Trade Commisslon, 1111 Supsdor Avenus,
Suite 200, Claveland, OH 44114

Deputy Custodian: Jon Miler Stelger, Fedaral Trade Commission, 1111 Sugerior
hvenude, Suite 200, Gleveland, OH 44114

5. COMMISSION COUNSEL
Harrls A. Senlufia _ _
Federal Trade Commissian, 1111 Supetior Avenue, Suile 200,
Glaveland, OH 44114
{216} 263-3420

DATE TSUEI‘}

1E0/N

GOMWEM SIGNATURE

931
' INSTRUGTIONS AND NOTICES

The delivery of this dsmiand {o you by any method prestrined by the Commission's
Rules of Practiea is legat service and may sublect you [4 & panafly Imposed by faw for
faiiure to comply. The priduction of deciments or the submission of answets shd report
i fesponse (o (s demand must e mada under 8 sworn cartificate, (n tho fom printed
on the setend page of His demand, by (he persn to whom il demand is diected of If
nol a hatural person, by & person of peisens having knowledge of #he facls and
circumgtancas of skich production of responsible for answering each inteirogalery or
repod gusstion, This demand does nol reqire approval by OMB under ihe Paparwork
Raduction Acl of 1930,

PETITION TO LIMIT OR GUASH
The Commission's Rules of Praciico requlre that any petilon to lima or quashthls
damand ba fed within 20 days alier service, o7, i the relum dité g fess than 20 deys
aftef seevica, griof 1o the refuin dale. The onginal 4nd twelve coples of the patitien mus!
ba fited With the Secretary of the Fedeial Frade Commission, ant one ¢opy should be
sent (o lhe Commission Gounsel named In llem 5.

YOUR RIGHTS TQ REGULATORY ENFORCEMENT FAIRNESS
The PTC has a fongstanding comnstmeant fo a fair reguitalory enforcement eavirontnent.
If you are a srasl buslness (under Small Business Adminiskialion standards}, you have
a fight To contad! the Small Business Adminisiration's National Ombudsman &1 1-888-
REGFAIR {1-BBB-734-3247} of wiw.sb3 goviormbudsman regarding the faimess of the
comphinnte and enforcement sctiviles of the agency, You shiuld uhdirstand, however,
that the Nationat Ombudsman caano! changa, stop, o delay a fedenal aency
enfercement action

- the FYG sticily forbids retafiatory sols By its employees, 9nd you wiknid be penatized

for éxsitessing a concern aboul these activities,

TRAVEL EXPENSES
Usa the enclosed ravel voueher 1o clalm tompangation bo whith you are enlitibd ss @
witrigss fof the Commiasion. The compleled bravel votther and 1his démiand should be
presanted lo Commission Counsal for payment, If you ate parmananlly or lefporarly
Iiving somenhera other than the addess on ts dentsnd snt | would requie excessive
travel for you o appear, you must got prior approvel om Commission Counsal

Acopy of tho Cornmission's Rules of Practice Is avitiable online at hitp iR by
FTCRulnsofPractice. Paper copies pre avallable upon reguest.

FTC Form 144 {rev 12/15)

FTC Petition, Exhibit 2
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Form of Certificate of Compliance®

1We do cartify that all of the documents, Information and tangible things requited by the attached Givil Investigative Demand
whictr-are in ihe possession, custody, contral, or knowledge of the persoen o whom the demand is directed have been
subiiited to a custodian named herein.

If & dacdment of tangible thing responsive to this Clvil Investigalive Demand has net besn submitied, the objactions o its
submissian and the reasans for the objection have béen stated.

{f an interrogatory or a portion of the request has nat bean fully answered or a portion of the report has not been completed.
the objections to Its submission and the reasons for tha objections have been stated.

Signature

Tiile

Sworn to before me this day

Notary Publia.

*In the avanl that mare lhan one parson Is responsible for complying with this demand, the certificate shall identify the
documents far which each ceitifying Individual was responsible. In placa of a sworn statenient, the above certificate of
compliance may be supporied by an unswom declaration as provided for by 28 LL.8.C. § 1746.

FTC Form 144-Bagk {(rav, 1215}

FTC Petition, Exhibit 2
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FEDERAL TRADE COMMISSION (“FT1C"}
CIVIL INVESTIGATIVE DEMAND (*CIDY) SCHEDULE
FT'C Tile No. 1723195

Meet and Confer; You must contact FTC counsel, Harris Senturia (216-263-3420,
hsenturia@fte.gov), as soon as possible (o schedule a meeting (telephonic or in person) to be
held within fourteen (14) days after you receive this CID, At the meeting, you must discuss with
FTC counse] any qiiestions you have regarding this CID or any possible CID modifications that
could reduce your cost, burden, or response time yet still provide the FTC with the information it
needs to pursue its invesuganon. FT'C connsel will request that you give priority o responses
fo interrogatories and document requests pertaining to the Geniux Products, as defined
herein, The mecting also will address how to assert any claims of protected status (e.g.,
privilege, work-product, efe.) and the production of electronically storéd information, You must
make available at the meeting personnel kiowledgenble about your information or records
management systems, your systems for eleetronically stored information, custodians likely to
liave information responsive to this CID, and any other issues relevant to compliance with this
CiD.

Document Retention: You must retain all dosumentary materials used in preparing responses
to this CID, The PTC may require the submission of additional documents later during this
investigation, Accordingly, you must suspend any routine procedures for document
destruction and take other measures to prevent the destruction of documents that are in any

. way relevant to this investigation, even if you believe those documents ate protecied from
discovery. See 15 U.S.C. § 50; see also 18 U.S.C. §§ 1505, 1519.

Sharing of Information: The FTC will use information you provide in response to the CID for
the putpose of investigating violations of the laws the FTC enforces. We-will not disclose such
information under the Freedom of Information Act, 5 U.S.C. § 552. We also will not disclose
such information, except as allowed under the FTC Act (15 U.S.C, § 57b-2), the Commniission’s
Rules of Practice (16 C.F.R. §§ 4.10 & 4.11), or if required by a logal obligation. Under the FTC
Act, we Imay provide your informatior in response 1o a request from Congress or a proper

request from another law enforcement agency. However, we will not publicly disclose such
information without giving you prior notice,

Marnner of Production: You may produce documentaty material or tangible things by making
them available for inspection and copying at your principal place of business, Alternatively, you
may send all responsive documents and tangible things to Mr. Samuel Baker, Federal Trade
Conymission, 1111 Superinr Avcenue, Suite 200, Cleveland, OH 44114, If you are sending the
materials, use a courier service such as Federal Express or UPS because heightened seourity
measures delay postal delivery to the FTC. You must inform FTC counsel by email or telephone
of how you intend to produce materials responsive to this CID at least five days before the relurn

date.

Certification of Compliance: You or any person with knowledge of the facts and
circumstances relating to the responses to this CID must certify that such responses are complete

1
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by completing the “Form of Certificate of Compliance” set forth on the back of the CID form or
by signing a declaration under penalty of perjury pursuant to 28 U.S.C. § 1746,

Certifieation of Reeords of Reguiarly Conducted Activity: Attached js a Certification of
Records of Regularly Conducted Activity. Please exceute and return this Certification with yous
response. Completing this certification may reduce the need to subpoena you to testify at future
proceedings 1o eslablish the admissibility of documents produced in response to this CID.

Definitions and Lustructions: Please review carefully the Defiritions and Instructions that
appear after the Specifications and provide important information regarding compliance with this
CID.

SUBJECT OF INVESTIGATION

Whether Fully Accountable, the. Group A Entities, or the Group B Entities, each as defined
herein, and related entities and individuals, bave made or participated in making, in any respect,
false, misleading, or unsubstantiated representations in connegtion with the marketing of
consumer products, in violation of Sections 5 and 12 of the Federal Trade Comutission Act
(FFTC Act™), 15 U.S.C. §§ 45 and 52, or have engaged in deeeptive or unfalr acts or practices by
charging or participating in the charging, in any respect, for consumer products without
consumers’ authorization, in violation of Section 5 of the FTC Act, and whether Commission
action to oblain monctary relief would be ini the public interest. See also attached resolutions.

SPECIFICATIONS

Applicable Time Period: Unless otherwise directed, the applicable time period for the requests
set forth below is from July 1, 2014, until the date of full and complete compliance with this
CID.

INTERROGATORIES

S-1,  State the Company’s full legal name, principal address; telephone number, the date and
state of incorporation or licensing, and all other names under which the Company bas
done business,

§-2.  Identify all officers, directors, members, principals, and owners of the Company and all
shareholders with five percent or more ownership of the Company, stating gach
sharcholder’s percentage of ownership, since the Company was formed,

$.3.  Provide the names, addresses, officers, directors, owners, and states of mcarporation of
all of the Company’s wholly or pattially owned subsidiaries, parent companies,
unincorporated divisions, joint ventures, partoerships, operations under assumed names,
affiliates, and predecessor companies, and describe the relationship of each to the

Company.

S-4,  Desctibe in detail each of the:services the Company provided to the Group A Entities in
connection with the Geniux Products. For each category of services identified (c.8.,
accounting, payment processing, business advising, advertising, cle.), provide:

23
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S5,

8'7;

S-8.

a The dates duting which such services were pr ovided;
b, The Group A Entity(ies) o which such-services were provided; and
¢. ‘The names, telephone numbers, and e-mail addresses of all current or former
employeés of the Company who perforned such services.

With respect to each Geniux Produet sold separately, state:

a, The total amount of gross annual sales and net annual sales in terms ofunits and
dollars, during 2014, 2015, 2016, and 2017 to date;

b. The total dollar amount spent on advertising, marketing, ot other promotion,
inclading commissions or any other payments-to ad servers, aftiliate advertisers,
and affiliate networks, during 2014, 2015, 2016, and 2017 fo date; and

C. The total dollar amount spent on research and development during 2014, 2015,
2016, and 2017 to date.

I you maintain financial data on a fiscal schedulé that differs from the ealendat year
schedile, provide this data dccording to those fiscal years and identify the dates of the
{iscal year.

Describe in detail each of the services the Company provided to the Group-A Entities in
connection with the Group A Other Consumer Products. For each category of services
identified (e.g., accounting, payment proeessing, business advising, advertising, ete.),
provide: .

a. The dates during which such services were ptovided

b. The Group A Entity(ies) to which such services were provided; and

¢. The names, telephone numbers, and e-mail addresses of all current or former
employees of the Company wha performed such services.

With respeet to sach Group A Othier Consumer Product sold sepatately, state:

d, The total amount of gross annval sales and net annual sales in terms of units and
dollars, during 2014, 2015, 2016, and 2017 to date; and

h. The total dollar amount spent on advertising, marketing, or other promotion,
including commissions or any other payments to ad servers, affiliate advertisets,
and affiliate networks, during 2014, 2015, 2016, and 2017 to date.

[f you maintain financial data on a fiscal schedule that differs {rom the calendar year
schedule, provide this data according to those fiscal years and identify the dates of the
fiscal year.

Describe in detail each of the services the Company provided to the Group B Entities in
connection with the Group B Consumer Products. For each category of services
-3~
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S49.  With respect to each Group B Consumer Product sﬁl,d separately, state:
a The total amount of gross annual sales and net annual sales in terms of units and
dollars, during 2014, 2015, 2016, and 2017 to date; and
b. The total dollar amount spent on advertising, marketing, or other promotion,
including commiissions or miy other piyments to ad servers, affiliate advertisers,
and affiliate networks, during 2014, 2015, 2016, and 2017 to date.
1f you maintain financial data on & fiseal schedule that differs from the ¢alendar year
schedule, provide this data according to those fiscal years and identify the dates of the
fiscal year.
S-10. Identify all persons at the Company who participated in preparing résponses 1o this CID,
S-11. If, for any document specification in this CID, documents that would have been
responsive were destroyed, mislaid, transterred, deleted, altered, or overwritien:
N Deseribe in detail the document;
b. State the date such dosument was destroyed, mislaid, transferred, deleted, altered,
- Or overwritten;
¢, Describe the circumstance under which such document was destroyed, mislaid,
transferred, deleted, altered, or overwritten; and
d. Tdentify the person authorizing such action,
DOCUMENTS

identified (e.g., accounting, payment pracessing, business advising, advertising, ete.},
provide:

a. The dates during which such services were pmvided;
b.
c.

The Group B Entity(ies) to which such services were provided; and
The names, telephone numbers, and e-mail addresses of all current or former
employees of the Company who performed such scrvwcs

Produce the following documents.. Where documents lepOI}S]VE to any specification below are
stored in ragnetic or electronic form, produce such dosuments in media as set forth in the
attached Federal Trade Commission Burean of Consumer Protection Production

Requircments,

4
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S-12.

8-13.

$-14,

8-15,

§-18.

8-19,

$-20.

521,

§-22,

S-23.

Organization Charts/Personnel Directories.

A copy of ench orgauization chart and personnel directory for the Company, including
email addresses, in effect since July 1, 2014,

Group A Entities -~ Génjux Products

Docaments sufficient to provide all contact or identifying infoimiation regardibg any

Group A Entity, Including butnat fimited to: (a) name; (b) addresses used for business;
(¢) telephone and/or fax numbers; (d) Internet Protocal address log-in informatjon; and
(e) email addresses, instant messaging addresses, and/or website addresses used for
business.

Documents sufficient to identify any Group A Entily owner, officer, manager, employee,
ot agent, or other person acting on behalf of any Group A Entity.

All communications relating to any Geniux Produet, between you aid any Group A

'Entity or any persoh purporting to represent any Group A Entity, whether internal or

external, including but not limited to emall communications and chat logs.
All documents relating lo contracts, applications, or agreements for any Group A Entily,

Annual balance sheets and profit and loss statements for any Group A Entity during
2014, 2015, 2016, and 2017 to date, 1f the Company malnlains financial data on a fiscal
schedule that differs from the calendar year schedule, provide this data according to those
fiscal years and provide the dates of the fiscal year,

Documents sufficlent to show the gross and net sales caleulations for any Group A Entity
during 2014, 2015, 2016, and 2017 to date.

The complete QuickBooks or similar bookkeeping sofiware file for any Group A Entity.

General and subsidiary ledgers for all Group A Entities. For this document request,
“general and subsidiary ledgers” includes any files created or recognized in the
Company's accounting records or soflware, Including but not limited to cash or ¢ash
equivalent accounts, accounts receivable, and accounts payable.

Documents sufficicnt to show how the Company determined the anoual expenditires for
the advertising, marketing, or promotion, including through ad servers, affiliate
advettisers, or affiliate networks, of the Geniux Products, during 2014, 2015, 2016, and
2017 to date.

Documents sufficient to shiow any payments to any ad server, affiliate advertiser, affiliate
network, or marketing technology provider relating to any of the Geniux Products, during
2014, 2015, 2016, and 2017 to date.

All documents related to any payment responsive to Specification 8-22, including but not

-5
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S-24.

§.25.

S-26.

5-27.

S-28.

$-29,

§-30.

8-34,

5-32,

§-33.

fimited to; (a) the amounts of such payments; and (b) the method of payment, such as
(i).bavk and account number of the payment, (!1) the credit or debit card, and any
accompanying identifying information concerning the credit or debit card holder, used to
make payment, or (iif) account information for any other payment account from which
you received payment for services,

All communications between you and any ad server, affiliate advertiser, affiliate network,

or marketing technology provider refated to any Geniux Products:

Documents sufficlent to show all payment proeessing activity related to the Genjux
Products, including but notdimited for (a) merchant apphcahons, documents related fo
underwriting, and other documents related to the opcnmg and closing of merchant
accounts of other accounts nsed for payment processing; and (b) account statements or
other documents sufficient to show (i) billing descriptors, (if) reserves, (ifi) transaction
volumes and dollar amounts, (iv) refunds, and {v) chargebacks.

All communications between you and any Group A Entity, 180, or any provider of
payment processing services, related to any document responsive to Specification S-25,

All complaints or inquiries related to any Geniux Products, ineluding complaints received
from or through consumers, relailers, the Better Business Bureau, and gm’ermnentai or

regulatory bodies,
All communications related to.any complaint responsive to Specification $-27.
Group A Other Consumer Producis

All communications relating to affiliate advertisers, affiliate networks, or marketing
technology providers, pertaining to any Group A Other Consumer Products, between you
and any Group A Entity or any person purporting to represent any Group A Enlity,
whether internal or extemstl including but not limited to email communications and chat

logs,

Documents sufficient to show how the Company determined the annual expenditures for
the advertising, marketing, or promotion, including through ad servers, affiliate
advertisers, or affiliate networks, of the Group A Other Consumer Products, during 2014,
2015, 2016, and 2017 to date.

Documents sufficient to show any payments to any ad server, affiliate advertiger, affiliate

‘network, or marketing technolopy provider relating to any of'the Group A Other

Consumer Products, during 2014, 2015, 2016, and 2017 to date.

All communications between you and any ad server, affiliate advertiser, affiliate network,
or marketing technology provider related to any Group A Other Consumer Products.

Documents sufficient to show all payment processing activity related to the Group A

.6-
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S-34.

.35,

8'36(

$-37.

§-38,

$-39.

5-40.

S-41L.

Other Constumer products, including but hot limited to? (2) merchant applications,
documents related 10 anderwriting, end other dosuments related to the opening and
closing of merchant accounts or other accounts used for payment processings and
() accoum__staiements or other documents sufficient1o show (i) billing desoriptors,
(ii) reserves (i) transaction volumes and dollar amounts, (iv) refunds, and

(v) chargebacks.

All compiunications between you and any Group A Entity. 18O, oraty pmvider;o_f

payment processing services, refated to any document vesponsive 1o Specification §-33,

Al complaints related to any Group A Other Consumer Produsts, including complaints
received from OF throtigh consumers, retailers, the Better Business Bureail, and
governm,em.a! ot regulatory todies.

All communications reléted to any complaint responsive {0 Speciﬁcaﬁon §-33.
Group B Entities — Group B Consumer Products

Docwmnents sufficient 10 provide all contact or i_dent‘ifyiﬁg information regarding any

Group B Entity; including but not fimited to: (2) name; (b) addresses used for business;

(c) telephone andfor fax numbers; (d) Internet Protocol address log-in information; and

(e) emnil addresses, instant picssaging addresses, and/or websiie addresses used for
business. _

Docuients sufficient 10 identify any Group B Entity owner, officer, manager, employee,
or agent, oF other person acting on pehalf of any Group B Entity.

All communications relating to affiliate setworks, affiliate advertisers, and marketing
technology providers, pertaining to any Group B Consumer Products, between you and
any Group B Entity or any person purporting 10 represent any Group B Entity. whether
internal ot external, including but not fimited 10 gmail com_m_unications and chat logs.

All documents relating to contracts; applications, O agreements for any Group B Entity.

Annual balance sheets and profit and {oss statements for any Group B Entity during 2014,
2015, 2016, and 2017 10 date. 1f the Compatty maintains financial data on a fiscal

schedule that differs from the calendar year sehedule, pmvide this data according ¢ those
fiscal years and provide the dates of the fiscal year:

Documents sufficient to show the gross and net sales caleulations for any Group 13 Entity
during 20 14,2015, 2016, and 2017 to date. :

‘The complete QuickBooks of similat bookkeeping software fite for any Group B Entity.

General and subsidiary Jedgers for all Group B Entitics. For this document request,
“general and subsidiaty fedgers” includes any files created ot recognized v the

.-
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S-43,

$-46,

S"d’?i

S-48.

$-51.

Company’s accounting records or software, including but not limited to cash or cash
equivalent accounts, accounts receivable, anc accounts payable.

Documents sufficient to show how the Company determined the annual expenditures for
the advertising, marketing, or promotion, including through ad servers, affiliate
advertisers, of affiliate nelworks, of the Group B Conswier Products, duting 2014, 2015,
2016, and 2017 to date.

Documents sufficient 10 show any payments to any ad server, affiliate advertiser, affiliate
network, of marketing technology provider relating to any of the Group B Consumer
Pradusts, during 2014, 2015,2016, and 2017 1o date.

All communi‘caﬁo‘ns between you and any ad server, affiliate advertiser, affiliate netyvoik,
or marketing technology provider yelated to any Group 3 Consumer Products.

Documenis sufficient to show all payment processing activity related to the Group B
Constmer Products, including but not fimited to; () merchant _app!icatians,-document's-
related 10 underwriting, and other documents related to he opening aud closing of
merchant accounts ot other accounts used for payment processing; and (b) sccount
staternents of ather documents sufficient to show (i) billing descriptors, (1) reserves.
(iii} transaction volumes and dollar amounts, (iv) refunds, and (v) chargebacks.

All communications hetween yon and any Group B Entity, [SOQ, or any provider of
paymient processing services, related to any document responsive 10 Specification S-48,

All complaints related to any Group B Consumet Products, including complaint_s_-receivc:d
from or through consumers, yetailers, the Betler Business Burenu, and governmentai or
rogulatory bodies.

All communications related to any complaint responsive 10 Specification 8-50.

DEFINITIONS

FLEVINERE TR ey

The following definitions apply to this CID:

D-1.

«Company,” “You,” ~your,” or “Fully Accountable” means Fully Aceountable, LLC,

its wholly or partiatly owned subsidiafieS, unincorporated divisions, joint ventures, operations
pnder assumed names, and affiliates, and all directors, officers, members, employees, agents,
consultants, and other persons working for or on vehalf of the foregoing, including, but not
limited to, Christopher Giorgio and Rachel Scava.

D-2.

“Poenment” means the complete original, all drafls, and any non-identical copy, whether

different from the ariginal becausc of notations on the copY, different metadata, or otherwise, of
any item covered by15 US.C. § 57b-1(a)(5) 16CFR.§ 2.7(a)2), and Federal Rule of Civil
Procedure 34(a) 1)(A).

8-
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D-3.  “Identify” or “the identity of” requires identitication of {a) natural persons by narie,
title, present business affiliation, present business address, telephorne number, and email address
or, if & present business affiliation or present business address is not knowt, the last known
business and home addresses; and (b) businesses or other or_ganizaﬁons by narne, address, and

the identities of your coniact persons at the business or organtzation.

D-4, “Advertisement” or kAdvertising” or "Ad” means any written or verbal statement,
lusteation, or depiction that promotes the sale of a good or service or is designed to increase
consumer ihterest in a brand, good, or service. Advertising media includes, but is not limited to:
packaging and labeling; promotional materials; print; television; radio; and Internet, social
media, and other digital content.

p-5.  “Adserver” shall mean any person o entity that formerly or currently stores, maintains,
and serves online advertisements {i.e., places advertisements on websites or other digital
platforms) on behalf of another. The ad servet may use an automated bidding system and may
ptovide additional services, such as reporting regarding the dissemination and performance of
patticular advertisements.

D-6,  “Affiliate advertiser” of “publisher” shall mean any entity or person that formerly or
currently advertises, promotes, of otherwise markets the products, services, g‘r_pmgrams-of' any
of the Geniux Entities, for consideration, either by direct arrangement with any Geniux Entity or
through an affiliate network, and in consideration for which any Geniux Entity ot affiliate
petwark pags or promises to pay pursuant to agreed-upon means, which include: (1) a share of
any Geniux Entity’s revenues that derive from sales to consuers who viewed or clicked on an
affiliate aclvertiser’s advertisernents for any Geniux Entity’s products, services, of programs; and
(2) fees for specific consumer actions, such as visiting any Geniux Entity’s website, purchasing a
product fron any Geniux Entity, or signing up for a trial offer promoted by any Geniux Entity,

D-7.  “Affiliate network” shall mean any entity or person that provides or provided services
connecting any advertiser of tnerchant (i.c., sellers of produgts, services or programs), including
any of the Geniux Entities, and affiliate advertisers and that compensates or arcanges for the
compensation of affiliate advertisers based on agreed-upon means, which include: (1) a share of
any Geniux Entity's reventies that derive from sales to consumers who viewed or clicked on an
affiliate advertiser’s advertisements for any Geniux Entity’s products, services, or programs; and
(2) fecs for specific consumer actions, such as visiting any Geniux Entity’s website, purchasing a
product from any Geniux Entity, or signing up for a triaf offer promoted by any Geniux Entity.

D-8.  “Chargeback” means a transaction that a card issuer returns as a financial liability to an
acquiring or merchant bank, usually because of' a disputed transaction. The acquirer may then
return or “charge back™ the transaction to the merchant.

D-9. “Group A Entity(ies)” shall mean any o all of the following: Innovated Health LLC,
Global Community Innovations LLC, Preminm Health Supplies, LLC, Buddha My Bread
LLC, Innovated Fulfillment LLC, Vista Media LLC, Emerging Nutrition Inc., ShipSmart
LLC, Guerra Company LLC, ASH Abbas LLC, and Your Healthy Lifestyle LLC, their
wholly or partially owned subsidiaries, unincorporated divisions, joint ventures, operations under
assuined names, SUCCESSOIS, and affiliates, and all disectors, officets, members, employees,

9.
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agents, consultants, and other persons working for or on behalf of the foregoing, including, but
not limited to, Fred Guerra, Lanty Gray, Rafat Abbas, Ashraf Abbas, Robby Salaheddine, and

Rachel Scava

D-10. “Group B Entity(ies)” shall mean any of ali of the following: Leading Health
Supplements, LLC (also dba Health Supplements), A_MIJKHoldingS,LLC, General Health-
Supplics, LLC, Natural Health Supplies, LLC, BHCO Holdings, LLG, and Consumer’s
Choice Health, LLC, their wholly or partially owned subsidiaries, unincotporated divisions,
joint ventures, operations under assumed names, successors, and affiliates, and all directors,
officers, members, employees, agents, consultants, and other persons working for or on behalf of
the foregoing. - '

311, “Genjux Product(s)” shall mean any products marketed or offered for sale by my of the
Group A Entities that purport to prevenitor mitigate coghitive decline and related diseases of
conditions, ineluding, but not Himited to, Geniux, EVO, Xeol, and Ton-Z,

D12, “Group A Other Consumer Produet(s)” shall inean any products marketed or offered
for salé to consumers by any of the Group A Entitles, other than the Geniux Produgts. Group A
Other Con‘sumer.l’rodtict(s) inchudes, butis not fimited to, producis marketed as containing
Porskotin or Garcivia Cambogia.

D-13. *Group B Consumer Product(s)” shall mean any products marketed or offered for sile
{o consumers by any of the Group B Entities. Group B Consumer Product(s) includes, but is not.
limited to, products marketed as Pura Bella, Allure Beauty, Hydra Eyes Cream, Phyto-Renew, of
Cognimaxx, and products marketed as containing Forskolin or Gareinia Cambogia.

D-14, “Independent Sales Oggapization” or “ISO” means any person or entity that markets
payment processing services, refers merchants for payment processing services, or otherwise
gssists merchants in obtaining payment processing services.

D-15. “Marketing technology provider” shall neatt any entily o person that providues of
pfgvided products or services to track of analyze digital farketing results or returd on
investment (ROY) relating {0 any Geniux Product, Group A Other Consumer Product, or Gronp B
Consumer Product, inchiding, but not limited to: (1) collecting and analyzing data about
customer traffic, affiliate advertiser o network attribution, purchases, oF payments;

(2} measuring c:oss—chauné:t cost and performance; of (3) generating reports regarding digital
marketing tracking of results.

D-16. “Payment Processing” means the performance of any funciion of collecting, formatting,
charging, transmitting, oF processing, whether direetly o indireetly, a cardholder's payment for
goods or services. Payment processing meludes: providing mérchant, financial institution,
person, or entily, divectly or indirectly, with the access or means to charge or debit a cardholder’s
account; monjtoring, tracking, and reconciling payments, returns, refunds, and chargebacks;
providing refund sexvicestoa gnerchant; and disbursing funds and receipts to merchants.

D-17. “Publisher welisite” shall mean any entity or person that publishes affiliate advertisers’
advertisements on its website or other digital platform, in exchange for compensation.

10~

FTC Petition, Exhibit 2
215 -



Case: 5:18-mc-
e: 5:18-mc-00054-SL Doc #: 1-2 Filed: 06/08/18 16 of 24. PagelD #: 61

INSTRUCTIONS

1.1, Petitions to Limitor Quash: You must file any petition to limit or quash this CID with
the Seerctary of the FTC no fater than twenty (20) days after service of the CID, or, if the return
date is less than twenty (20) days after service, prior to the vetuos date. Such petition must set
forth all assertions of protected status of other factual and legal objections to the C1D aingl comply
with. the requirements set forth in 16 CFR. § 2.10(a)(1) - (2). The F1C will not consider
petitions to quash or Timit if you have not previously met and conforred with FTC staff
and, absent extraordinary circumstances, will consider only issues vaised during the meet
and confer process. 16 C.RR. §2.7(K) see also § 2.11(b). Ifyou file a petition to limit or
quash, you must still fimely respond to al) requests that you do uot seek fo modify or set-
agide in your peftition, 15 U.S.C. § 57b-1(); 10 CF.R, §2.10(b).

2, Withholding Reguested Material / Privilege Claims: 1 you withhold from production
any material responsive fo this CID pased on a claim of privilege, work product protection,
statutory exemption, or any sitnilar claim, you must assert thie claim no later than the return date
of this CID, and you must submit a detailed log, in a searchable electronic format, of the items
withheld that identifies the basis for withholding the material and meets all the requirements set
forth in 16 CFR.§ 2.11(a) - (). The information in the log must be of sufficient detail 1o
enable FTC staff to assess the validity of the claim for each document, including attacliments,
without disclosing the protected information. 1f only some portion of sy responsive material is
privileged, you must submit atl non=privileged portions of the material. Otherwise, produce all
responsive information and material without redaction, 16 CRR.§2.11 (c). The failure to
provide information sufficient fo support a claim of profected status may vesultin denial of the
claim. 16 CFR, §2.! 1(a)(1)-

-3, Madification of Specifications: The Bureau Director, a Deputy Bureau Director,
Assogiate Director, Regional Director, oF Assistant Regional Director must agree in writing to
any modifications of this CID, I6CFR.§ 2.7(D.

-4, Scope of Seavch: This CID covers documents and information in your possession OF
under your actual of constructive custody ot control, including documents and information in the
possession, custody, or contro] of your attorneys, accountants, directors, officers, employees,
serviee providers, and other agents and consultants, whether or not such documents of
information were received From or disseminated 10 any person of entity.

(.5, lJentification of Responsive Docunients: For specifications requesting production of
doctiments, you must identify in writing the documents that are responsive 10 the specification.
Documents that may be responsive to more than one specification of this CID need not be
produced more {hat once. 1f any documents responsive to this CID have been previously
supplied to the FTC, youmay jdentify the documents previously provided and the date of

submission.

1-6. Maintain Document Order: You must proguce documents in the order in which they
appeat in your files or as clectronically stored, If docwments are removed from their original
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folders, binders, COVETs, containers, ot electronic spurce, you st speeify the folder, binder,
cover, container, oF electronie media ot file pathis from which such docurents came.

{-7.  Numbering of Docoments: You must pamber all documents in your submission with &
unique identifier such as a baies number or a document 1D

8. Production of Copies: Unless otherwise stated, you may submit copies in lieu of
original documents I they are trug, correct, and complete copies of the originals and you
preserve and retain the originals in {heir same state as of the time you received this CID.
Submission of copies constitutes & waiver of any claim as to the authenticity of the copies should
the FTC infroduce such copies as evidence in any legal proceeding.

1-9. Production in Color: You must produce copies of advertisements ia volor, and you
must produce copies of other materials in color if necessary 10 inferpret them of render them
intelligible.

{-10. Llectronicaily Stored Information: Sce the attached FTC Bureau of Consumer
Protection Production Requirements (“Production Re_quiremeﬁts’-‘), whichi detail all requirements
for the produetion of clectronically stored information to the FTC. You must discuss issucs
relating fo the production of electronically stoved information with FTC staff prior to
praduction.

.11, Sensitive Personally Tdentifiable Infoymation (“Sensitive PIT) or Sensitive Health
{nformation (“SHI); fany materials responsive to this CID contain Sensitive P1 or SHI,.
please contagt FTC counsel before producing those materials to disouss whether there are steps
you ¢an take 1o inimize the amount of Sensitive P or SHI you produce, and how 10 securely
\ransmit such information to the FTC,

Gensitive P includes an individual’s Social Security numbet; an individual’s biometric
data (such as fingerprints or retina soans, but not phetographé); and an individual’s pame,
address, or phore numbes in combination with one oF more of the following: date of birth,
Social Security number, driver’s ligense or state identification number (or foreign country
equivalent), passport nutnber, financial account number, credit card numbe, or debit-card
sumber. SRI includes medical records.and other individually identifiable health information
relating to the past, present, of future physical or ental health or conditions ol an individual, the
provision of healih care to an individual, or the past, present, or future payment for the provision
of health care to an individual.

112, Interrogatory Responses: For specifications requesting answors 1o written
interrogatories, answer each interrogatory and each inteirogatory subpart separately and fully, in
writing, and under oath.

I-13.  Submission of Documents in Licu of [riterrogatory Answers; You may answer any
written interrogatory by submitting previously axisting documents that contain the informuation
reguested in the interrogatory so long as you clearly indicate in each written interrogatory

response which documents contain the responsive information. Forany interrogatory that asks
vou to identify documents, you may. at your option, produce the documents responsive o the

-12-
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al Trade Commission Buyeau of Consumer Protection
Produetion Red uirements
Tevised July 2017

In producing information in esponse to this CID, you must comply witly the following production requirements,
u_\l‘nle_ss the ETC agrees otherwise, If you have aﬁy.questions about these requircmcnts, please contact FTC
Counsel before production.

Production Format

1.

General Format: Provide load-rcadyel'e_ctronis productions with: (&) an Opticon bnage joad file
{.OPT) comtaining & line for every inage file; und (b) & delimited data load file (DAT) containing a line
for every document, with bates references, meladata fields, and native file links, where applicable.

Electronically Stored Information (VESI¥): Documents stored in electronic forma it the ordinary
course of buginess must be produced in the following format:

a. For BSI other than the catefories described below, submit in native electronic foymat with
exiracied text or Qptical Character Recognition (OCRY), all metadata, and corresponding image
rendeiings converted to Group 1V, 300 DPI, single-page Tagged Image pile Format (TIFF) of

color JPEG images (if color is necessary to interpret ihe contents of yender them inteltigible).

b. Por Microsoft Excel, Access, OF powerPoint files, sutbmii i_nrn'ative_ format with oxiracted text and
metadata. Data compilations in fixcel spreadsheets or in delimited text formats must contain all

underlying data, formulas, and algorithms without redaction.

¢. lorother spreadshest, database, prese,n_tfition, or multimedia forinats; instant messages; of
pro_prietary.ap_piit:aticmsa diseuss production format during the meel and confer

Hard Copy Documents: Documents stored in hard copy in the ordinary course of business must be
scanned and submitted as 300 DPI individual single page TIFFs (or color JPGs when necessary 10
interpret doguments or render them intetligible), with corresponding document-level OCR text and
jogical document determination in an accompanying load file. '

Extracted Text/QCR: Submit {ext as document-level text files, named for the beginning bates number,
and organized into a folder separate from images. We cannot accept Unicode text files.

Document Identification: Provide a unique Docld or bates number for each hard copy of electionic
document, consisting of a prefix and a consistent nutnber of numerals using leading zeros. Do not use a
space to sepatate the prefix from nuimbers.

Attachments: Preserve the parent/child relationship by produeing attachments as separate documents,
pumbering them consecutively to the parent email, and including a reference to all attachments.

Metadata Production For each document submitted clectronicaily, include standard metadata fields in

a standard ASCH delimited data 1oad file. The first fine of the data joad file shall iclude the field
pames. Submit date and time data in separate ficlds, Use these delimiters in delimited data load files:

Symbol _ ASCH Character

Descriplion

j

Quote Character
Al-

FTC Petition, Exhibit 2
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Multi Enty Jdelimiter | ®

<Return> Value in data_| ~ 126

8. De-duplication: Do not use de-duplication or email threading software without FTC counsel approval.

9. Password-Profected Files: Remove passwords prior to production. If password removal is not
possible, provide the original and production filenames and the password under separate cover.

i0. Sensitive Pl oy SHI_: Use data encryption to protect any Sensitive Pl or SHI (as defined in the CID
Schedule). Provide encryption passwords in advance of delivery, under separate cover.

Producing and Sihmitting Media 10 thie FTC

I. Prior to production, scan all media and data for viruses and confirm the media and data are virus-free.

2. For productions smaller than 50 GB, the FTC can accept elecironic file transfer via FTC-hosted scoure
file transfer protocol {Accellion cr_Sec.ureZip), Contact FTC counsel to request this option: The FTC
dannot accept files via Dropbox, Google Drive, OneDrive, or other third-party file transfer sites.

3. ‘Usé the least amount of media necessary for productions. Acceptable media formats are CDs, DVDs,
flash drives, and hard drives. Formatall media for use with Windows 7.

4. Use acourier service (8.8 Federal Express, UPS) ecause heightened seeurify measures delay postal
delivery. Mark the exterior of all packages containing clectranic miedia with the following:

MAGNETIC MEDIA - DO NOT X-RAY
MAY BE OPENED FOR [NSPECTION

5. Provide a production transmittal letter with each production that includes:

a. Praduction volume name (6.8, Volume 1), date¢ of production, and numeric DoclD number range

of all documents included in the production;
b. List olcustodians and the DoclD nuimber range for each custodian;
¢. Total numbet of records and alt underlying images, smails, and associated attachmients, native

files, and databases in the production
d. List of load file fields in the order in which they are organized in the data file,

~Ad
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UNITED STATES OF AMERICA
'FEDERAL TRADE COMMISSION

COMMISSIONERS: Jou Leibowitz, Chalrman
Pamela Jopes Harbour -
willlam E: Kovaeic
J. Thomuas Rosch

RESOLUTION DIRECTING USE OF COMPULSORY PROCESS IN A NONPUBLIC
INVESTIGATION OF UNNAMED PERSONS ENGAGED DIRECTLY OR
ANDIRECTLY IN THE ADVERTISING OR MARKETING OF DIETARY
SUPPLEMENTS, FOODS, DRUGS, DEVICES, OR ANY OTHER PRODUCT OR
SERVICE INTENDED TO PROVIDE, A HEALTH BENEFIT OR TO AFFECT THE.

STRUCTURE OR FUNCTION OF THE BODY
File No. 0023191
Nature and Scope of Investigation: |

To investigate whether uonamed persons, partnerships, or corporations, of others
engaged directly of indi réctly in the advertising or marketing of dictary supplements, foods,
drugs, devices; or any other praduct of setvice Intended to provide a health henefit or to affect
the structure or fonction of the body have misrepresented ot are misrepresenting the safety ox
sfficacy of such products or services, and therefore have engaged or are engaging in unfair or
deceptive acts or practices or in the making of false advertisements, in o affecting commerce, if
violation of Sections 5 and (2 of the Federal Trade Commission Act, 15US.C. §§ 45 and 52,
The investigation-is also to determine whether Commission action to obtain redress for injury to

consumers or others would be in the public interest,

The Federal Trade Commission hereby resofves and directs that any and alf compulsory
processes available to it be used in connection with this investigation for a peried not to exceed
ten (10) years from the date of issuance of this resolution. The éxpiration of this ten (10) year
period shall not Jimit or terminate the investigation of the legal effect of any compulsory process
jssued during the ten (10) year period. The Pederal Trade Commission specifically authorizes
the filing or continuation of actions to enforce any such compulsory process after expiration of

the ten year period.
Authotity to conduct investigation:

Sections 6, 9, 10, and 20 of the Federal Trade Commission Aet, 15 U.8.C. §§ 46,49, 50,
and §7b-1, as amended; FTC Procedures and Rules of Practice, 16 C.F R § 1.1 etseq. and
supplements thereto.

By direction of the Conunission,M )g Ciz é_

Donald 8. Clark
. Secretary
Tssued: August 13, 2009

FTC Petition, Exhibit 2
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Edith Ramirez, Chairwoman
Maureen K, Ohlhausen
Terrell MeSweeny

RESOLUTION DIRECTING USE OF COMPULSORY PROCESS IN NON-PUBLIC
INVESTIGATION OF UNNAMED PLRSONS, PARTNERSHIPS OR CORPORATIONS
ENGAGED IN THE DECEPTIVE OR UNFAIR USE OF E-MATL, METATAGS,
COMPUTER CODE OR PROGRAMS, OR DECEPTIVE OR UNFATEK PRACTICES

INVOLVING INTERNET-RELATED GOODS OR SERVICES |

File No, 9923259
Nature and Scope of Tnvestigation:

To determine whether unnamed persons, partnerships ot corporations have beei or are
engaged in the deceptive or unfair yise of e-mail, metatags, copputer code or programs, oF
deceptive or unfair practices involving Internet-related goods or services, in violation-of Sections
5or 12 of the Federal Trade Commission Act, 15U.8.C. §§ 45,52, 88 amended, The
investigation is also to determine whether Commission action to obtain equitable monetary relief

for injury to consumers or others would be in the public interest.

The Federal Trade. Commission liereby resolves and directs that any and all compulsory
processes available to it be used in connection with this investigation for a period not to exceed
five yeavs from the date of issuance of this resolution, The expiration of this five-year period
shall nof limit or terminate the investigation or the legal affect of any compulsory process issued
during the five-year period. The Federal Trade Commission specifically authorizes the filing or
contituvation of actions {0 enforce any such compilsory process afier the expiration of the five-

year period.
Authorily to Conduct Tnvesiigation:

Seetions 6, 9, 10, and 20 of the Pederal Trade Commission Act, 15 U.8.C. §§ 46,49, 50,
and 57b-1, as amended; FTC Procedures and Rules of Practice, 16 CFR, Part 1.1 ¢t seq. and
supplements thereto.

By direction of the Conunissiot (”‘“‘ . / ] L
Ol Urke—
Z’: { F?( s '

Donald 8. Clark
Secretary
lssued: August 1,2816

FTC Petition, Exhibit 2
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UNITED STATES OF AMERICA
REFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Eiith Ramirez, Chairwoman
Julie Brill
" Maureen K, Ohthansen
Joshua D. Wright

RESOLUTION DIRECTING USE OF COMPULSORY PROCESS IN A NON-FUBLIC
INVESTIGATION OF UNAUTHORIZED CHARGES TO CONSUMERS’ ACCOUNTS

FileNo. 0823247
Nature and Scope of Investigation:

To determine whether unnamed persons, partuerships, corporations, or others have
engaged in or are engaging in deceptivé or unfair acts or practices in.or affecting commenrce, in
connection with making unauthorized charges or debits to conswmers’ accounts, including
unauthorized charges ox debits to credit card accounts, bank accounts, investment accounts, or
any other acconnts used by consumers to pay for goods and services, in violation of Section 5 of
the Federal Trade Commission Act, 15 11.8.C..§ 45, and/or the Electronic Fund Transfer Act, 15
U.8.C. § 1693, et seq. The investigation is also to determine whether Conmission action to
* obtaln monetary relief, including consumer redress, disgorgement, or civil penalties, would be in
the public interest,

The Pederal Trade Commission hergby resolves and directs that any and all compulsory
processes available to it be used in connection with this investigation for a period not to exceed
five (5) vears from the date of issuance of this resolution. "The expiration of this five-year period
shall not limit or teyrinate the investigation or the lejgal effect of any compulsory process issued
during the five-year period, The Federal Trade Commigsion specifically authorizes the filing or

continuation of actions to enforce any such compulsory process after the expiration of the five-
year period.

Authority fo Conduet Investigation:

Sections 6, 9, 10, and 20 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 49, 50,
and 5701, FTC Procedures and Rules of Practice, 16 C.E.R. § 1.1 et seq., and supplements.
thereto, Seetion 917(c) of the Electronic Pund Transfer Act, 15 U.8.C. § 16930(c), and
Regulation E, 12 CF.R. § 205.1 ef seq., and supplements thereto.

By direction of the Commission. M ’g cdj,‘/é/

Donald 8. Clark
7 _ Secretary
Issued: September 20, 2013

FTC Petition, Exhibit 2
.23 -



Case: 5:18-mc-00054-SL Doc #: 1-2 Filed: 06/08/18 24 of 24. PagelD #: 69

CERTIFICATION OF RECORDS OF REGULARLY CONDUCTED ACTIVITY
Pursuant to 28 US,C. § 1746

R B , have personal knowlcdge of the facts set forth below
and am competent to testify as fol ]ows*

2. 1have authority to certify the authenticity of the records produged by Fully Accowniable,
LLC (the “Company™) and attached hereto.

3. The documents prodiced and atiached hereto by the Company are originals or true copies
of records of regularly conducted activity that:

a) Were made at or-near the time of the oceurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

b) Were kept in the course of the regularly conducted activity of the Company; and

c) Were made by the regularly conducted activity as a regular practice of the
Company..

1 gertify under penalty of perjury that the foregoing is true and correet.

Date:

Signatute:

FTC Petition, Exhibit 2
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Your package has been delivered
Tracking # 770322176852

Ship date: .
Fi, 9/22/2017

Linda Halt -

Federal Trade Commission
Washlngton DC 20024 :
US oL

Shipment Facts

- Delivery date: :
‘Tue, 9/26/2017 1:52 pm

: : o __’rully Accountab!e, LLG -
- ' RPN (-] Chnstoph_er Giorgio,

“Heii 3 —-———President
- belivere | ' 7680 West Market Sireet
g . FAIRLAWN, OH 44333

Qur recerds indicate that the following package has been delivered.

Tracking number:

Status:

Purchase order number:
Reference:
Signed for By:
Delivery locatlon:

" Delivered to: - -
Service typoe:
Packaging type:
Number of pieces:

Waight:

Special handling/Services:

Standard transit:

032217685

Delivered: 09/2672017 1:52
PM Signed for By; J.SCAVA

0812

1723195/588203
JSCAVA
FAIRLAWN, OH
RecaptionistFront Dask
FedEx 2Day

FedEx Envelope

1

0.501b.

Dicect Signature Required
Deliver Weekday
9/28/2017 by 4:30 pm

FTC Petition, Exhibit 3
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Letter from Assistant Regional Director
Larissa Bungo to Rachel Scava

(Oct. 16, 2017)
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United States of America
FEDERAL TRADE COMMISSION
East Central Region

Larissa Bungo
Assistant Regional Director
East Central Region

1111 Superior Avenue, Suite 200
Cleveland, Ohlo 44114

{216} 263-3403 (Direct Dial)

{216) 263-3426 (Facsimite)

{216} 263-3455 (Maln Office)
Emait Ibunga@Ftc.gov

QOctober 16, 2017

Via Federal Express

Rachel Scava
Chief Operating Officer and General Counsel

Fully Accountable, LLC
2680 West Market Street
Fairlawn, OH 44333

Re:  Federal Trade Commission Civil Investigative Demand issued September 22,
2017

Ms. Scava:

In light of your conversation with attorney Harris Senturia on October 10, 2017,
requesting additional time for Fully Accountable to comply with the referenced Civil
Investigative. Demand (CID), I am granting Fully Accountable an additional four weeks (beyond

the time already provided in the CID) to provide a phased response.

In the first phase of the response, Fully Accountable will provide responses to
interrogatories S-1 through S-4, 8-6, and S-8. Fully Accountable will also provide responsive
documents to specifications S-12 through S-14, 8-37, and S-38. Those responses and documents
must be provided or made available by the close of business on Qctober 23, 2017,

In the second phase of the response, Fully Accountable will provide responses to
interrogatories S-5, 8-7, and S-9, Fully Accountable will also provide responsive documents to
specifications S-15 through 8-28. Those responses and documents must be provided or made

available by the close of business on October 30, 2017,

In the third phase of the response, Fuily Accountable will provide responsive documents
to specifications $-29 through 8-36. Those documents must be provided or made available by

the close of business on November 6, 2017,

FTC Petition, Exhibit 4
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Rachel Scava Page 2 of 2

Fully Accountable, L1.C
October 16, 2017

In the fourth phase of the response, Fully Accountable will provide responses 1o
interrogatories S-10 and S-11, Fully Accountable will also provide responsive documents to
specifications 8-39 through S-51. Those responses and documents must be provided or made

available by the close of business on November 20, 2017.

Additionally, as noted by Mr. Senturia during your phone conversation, all references to
“Geninx Entity” in the definitions of “affiliate advertiser” {or “publisher”) and “affiliate
network” should be amended to read “Group A Entity or Group B Entity,” and all relevant

responses should reflect this change.

No other modifications of the dates and terms of the CID are intended or offered. We

continue to reserve all rights of the Commission with respect fo the CID as originally
propounded. The agreement set forth in this letter is contingent on full and complete production

in accordance with the procedure outlined herein,

If you have any further questions, please contact FTC counsel Harris Senturia at
(216) 263-3420 or FTC counsel Adrienne Watson at (216) 263-3411. You may also contact me

at the above email or phone number,
Sinccr%y,
I

P, Z’Lfi/t,{;»,:,‘}
Iarissa Bungo ¢!
Assistant Regional Director
East Central Region

FTC Petition, Exhibit, 4
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Letter from Harris Senturia to Rachel Scava

(Oct. 27, 2017)
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UNITED STATES OF AMERICA
Federal Trade Commission
EAST CENTRAL REGION
Harris A. Senturia
Attomey
1111 Superior Ave,, Suite 200

Cleveland, Ohio 44114
Phone: (216) 263-3420

tisenturiag@fic.gov

October 27, 2017

Via Email: rachel.scava@fullyaccountable.com
Rachel Scava

Chief Operating Officer and General Counsel
Fuilly Accountable, LLC

2680 West Market Street

Fairlawn, OH 44333

Re:  Federal Trade Commission Civil Investigative Demand issued September 22,
2017

Dear Ms. Scava,

We have received and reviewed Fully Accountable’s first phase response to the
referenced Civil Investigative Demand (CID). Substantial deficiencies in that response indicate
that you and Fully Accountable have arrived at incorrect assumptions regarding the CID and the
company’s responsibility to respond to it. As you did not disclose these assumptions in our
communications prior to Larissa Bungo’s letter to you of October 16, 2017, we were not aware
of them until you provided the deficient response.

Fixst, as stated in the cover letter that arrived with the CID:

Our purpose is to determine whether Fully Accountable, the Group A Entities, or
the Group B Entities, each as defined in the attached CID, and related entities and
individuals, have made or participated in making, in any respect, false,
misleading, or unsubstantiated representations in connection with the marketing
of consumer products, in violation of Sections 5 and 12 of the Federal Trade
Commission Act (“FTC Act™), 15 U.S.C. §§ 45 and 52, or have engaged in
deceptive or unfair acts or practices by charging or participating in the charging,
in any respect, for consumer products without consumers’ authorization, in
violation of Section 5 of the FTC Act, and whether Commission action to obtain
monetary relief would be in the public interest.

(Letter of September 22, 2017, from Donald S. Clark to Christopher Giorgio) (emphasis added).
This purpose is also set forth in full in the part of the CID Schedule, on page two, headed

“SUBJECT OF INVESTIGATION” (bold and underline in original),

FTC Petition, Exhibit 5
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Rachel Scava Page 2
October 27, 2017

Fully Accountable’s business practices are within the subject of this investigation, as
identified in the cover letter and schedule that accompanied the CID, In refusing to respond to
specifications S-2 and S-12, Fully Accountable has made unfounded assertions and assumptions
to the contrary. Those assertions and assumptions are incorrect, and in any event provide no
grounds for the company’s refusal fo provide the specified information.

Second, please know that confidentiality is not a proper basis for Fully Accountable’s
refusal to produce requested documents. This is well-established law. See FTC v, Invention
Submission Corp., 1991 U.S. Dist. LEXIS 5523, *15-*16 (D.D.C. Feb. 14, 1991), aff'd, 965 F.2d
1086, 1089 (D.C. Cir. 1992); FTC v. Rockefeller, 441 F, Supp. 234, 242 (S.D.N.Y. 1977) (citing
FICv. Tuttle, 244 F.2d 605, 616 (2d Cir. 1957); FTC v. Green, 252 F. Supp. 153, 156-57
(S.D.N.Y. 1966) (citing FTC v. Tuttle, 244 ¥.2d 605 (2d Cir. 1957); ¢f. Federal Communications
Commission v. Schreiber, 381 U.S. 279, 85 S8.Ct. 1459, 14 L.Ed.2d 383 (1965).

As with the first question, the FTC addressed its confidential treatment of information
that Fully Accountable provides in response to the CID in both the cover letter and in the CID
Schedule.

The FTC will use information you provide in response to the CID for the
purpose of investigating violations of the laws the FTC enforces. We will not
disclose the information under the Freedom of Information Act, 5 U.8.C. § 552.
We may disclose the information in response to a valid request from Congress, or
other civil or criminal federal, state, local, or foreign law enforcement agencies
for their official law enforcement purposes. The FTC or other agencies may use
and disclose your response in any federal, state, or foreign civil or criminal
proceeding, or if required to do so by law. However, we will not publicly disclose
your information without giving you prior notice,

(Letter of September 22, 2017, from Donald 8. Clark to Christopher Giorgio) (emphasis in
original). Identical language appears on page one of the CID Schedule,

Accordingly, there is no merit to Fully Accountable’s agsertion of confidentiality as
grounds to refuse to produce documents in response to specifications S-13, S-14, $-37, and $-38,

Third, and finally, you did not raise either of these issues in the meet and confer process
that preceded Larissa Bungo’s letter to you of October 16. You and I spoke on the telephone for
about fifteen minutes on October 10, and then had a short follow-up call on October 16. You did
not identify these issues in either of those calls, nor in any voicemail, and you did not send any
correspondence to me at any time from the September 26 delivery date of the CID until the
response that arrived in our office on October 24, The first paragraph on the first page of the
CID Schedule instructed that in the meet and confer process: “you must discuss with FTC
counsel any questions you have regarding this CID or any possible CID modifications that could
reduce your cost, burden, or response time yet still provide the FTC with the information it needs
to pursue its investigation.”

FTC Petition, Exhibit 5
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Rachel Scava ' Page 3
October 27, 2017 -

Given that Fully Accountable had ample time and opportunity ahead of the October 16
letter to raise any questions or to disclose that the company intended to refuse to respond to
certain specifications, the company’s decision to wait to reveal these issues until delivery of the
first phase response is insupportable,

The October 16 letter from Larissa Bﬁngo to you included the following paragraph:

No other modifications of the dates and terms of the CID are intended or offered,
We continue to reserve all rights of the Commission with respect to the CID as
originally propounded. The agreement set forth in this letter is contingent on
full and complete production in accordance with the procedure outlined
herein,

(Letter of October 16, 2017, from Larissa Bungo to Rachel Scava) (emphasis added). Fully
Accountable’s first phase response as delivered on October 24 was not “full and complete
production in accordance with” the procedure set forth in the October 16 letter.

Please supplement Fully Accountable’s first phase response to provide full and complete
production in response to specifications 8-2, §-12 through S-14, §-37, and S-38. Please deliver
the tesponsive information and documents no later than November 6, 2017. This is not an
extension; it is an effort to address a deficiency.

In the meantime, please ensure that in the second phase response, due October 30, 2017,
Fully Accountable provides full and complete production in response to specifications 8-5, -7,
§-9, and 8-15 through §-28, in accordance with the procedure set forth in the October 16 letter.

If you have any questions, please contact me at the telephone number above, or my co-
counsel Adrienne Watson at (216) 263-3411. You may also contact me at the above email
address.

Very truly yours,

By

Harris A. Senturia

FTC Petition, Exhibit 5
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FULLY ACCOUNTABLE
Your Back Office Solution

Federal Trade Commission
ATTN: Harris A Senturia
1111 Superior Ave, Suite 200
Cleveland, Ohio 44114

RE:  Letter Dated October 27, 2017

Dear Mr. Senturia:

Fully Accountable, LLC is in receipt of your letter dated October 27, 2017. Below is Fully
Accountable’s response to your leiter. ”

Fully Accountable, LL.C’s Business Practices

In response to your statement that “Fully Accountable’s business practices are under
investigation...” The CID that was issued is investigating marketing practices and deceptive or
unfair acts or practices regarding consumer charging as stated in the CID that was received by
Fully Accuontble and restated in your letter October 27, 2017 (relevant part quoted):

“.. have made or participated in making, in any respect, false, misleading, or
unsubstantiated representations in comnection with the marketing of consumer products in
violation of Section 5 and 12 of the Federal Act (“FTC Act”), 15 US.C Section 45 and 52, or
have engaged in deceptive or unfair practices by charging or participating in the charging, in
any respect, for consumer products without consumers’ authorization in violation of Section 5 of
teh FTC Aet...”

Fully Accountable did not provide any marketing or advertising services, in any capacity, for any
of the companies listed in the CID. Fully Accountable also did not provide any payment services
to any of the Group A or Group B Entity’s whereby it charged any consumer for any product that
any Group A or Group B Entity may have sold.

FTC Petition, Exhibit 6
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November 6, 2017

At no time, did any of the Group A or Group B Entity’s engage Fully Accountable for any
marketing, advertising, or payment processing setvice. Fully Accountable, LLC is a
bookkeeping/accounting, CFO Executive Consulting service, back-office service provider, and
tax preparer for small businesses; which are the only services that some of the Group A and
Group B Entity’s contracted Fully Accountable to provide to them.

Fully Accountable disclosed all of the services that it provided to each of the Group A and Group
B Entity’s. At no time, was Fully Accountable contracted to provide any marketing, advertising,
or payment processing (charging of consumers) for the Group A or Group B Entity’s which
would be in violation of the FTC Act’s cited.

As stated, Fully Accountable would sign an Affidavit stating that the following individuals that
are listed as Group A Entity individuals have no ownership interest in Fully Accountable:

Ashraf Abbas;
Rafat Abbas;

Fred Guerra;

Lanty Gray; and
Robby Salaheddine,

In addition, Fully Accountable stated that it would also sign an Affidavit stating that the same
Group A individuals that are listed above have no position or role inside Fully Accountable and
that at no point have they ever had any position or role inside Fully Accountable,

Fully Accountable served solely as a vendor for some of the Group A and Group B Entity’s, and
never provided any service that would be in violation of the FTC Act. As-a privately held
company, it will not be disclosing its ownership or organizational chart.

Confidentiality

In regards to your second point that confidentiality is not a proper basis. As Fully Accountable
stated in its Round 2 Response, if you provide a Letter of Consent to Disclose from its previous
clients or a Protective Order for Fully Accountable, it will provide the information requested in
those Interrogatories that it has, and will produce that Document Specifications that Fully
Accountable is in possession of,

FTC Petition, Exhibit 6
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Please note, that Fully Accountable did not provide services to some of the Group A and Group
B Entity’s listed and thus will be unable to produce anything for those Entity’s. In addition,
because these were all former clients, as has been noted, Fully Accountable either returned or
forwarded the accounting and/or files to the new accounting service provider or back to the
client. In order to respond to the Interrogatories and produce the Document Specifications, Fully
Accountable will require one of the two (2) methods above be met so that it meets its contractual
obligations with its previous clients.

Should you have any questions, please advise.

All The Best,

- ) \[ VYO

Rachel L, Scava, Esq

Fully Accountable, LLC

Ph: 330.940.1440 ext 2203

Em: rachel.scava@fullyaccountable.com

FTC Petition, Exhibit 6
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UNITED STATES OF AMERICA

Federal Trade Commission
EAST CENTRAL REGION

Attorney
1111 Superior Ave., Suite 200
Cleveland, Ohio 44114
Phone: (216) 263-3420
hsenturia@fic.gov

November 15, 2017

Via Email: rachel.scava@fullyaccountable.com

Rachel Scava

Chief Operating Officer and General Counsel
Fully Accountable, LLC

2680 West Market Strect

Fairlawn, Ohio 44333

Re:  Federal Trade Commission Civil Investigative Demand (CID)
issued on September 22, 2017

Dear Ms. Scava:

I am writing in regard to the CID issued to Fully Accountable on September 22, 2017 and
Fully Accountable’s responses to date, including your letter dated November 6, 2017. As we
discuss in greater detail below, these responses are deficient and have failed to comply with the
CID. Tam therefore writing to advise you that unless Fully Accountable corrects these
deficiencies and provides a full and complete response by November 20, 2017, we will have no
choice but to refer this matter to our Office of General Counsel for enforcement in federal district

couit.

Background

After the Commission issued the CID to Fully Accountable, we engaged in a meet-and-
confer process regarding the company’s compliance. You and I spoke on the telephone for about
fifteen minutes on October 10, and then had a short follow-up call on October 16, Following
those discussions, on October 16, 2017, Larissa Bungo, Assistant Regional Director for the
FTC’s East Central Region, formally modified the CID to provide a “phased” production with
four deadlines: October 23, October 30, November 6, and November 20, 2017.

We received Fully Accountable’s first phase response on October 24. In that response,
Fully Accountable provided approximately nine pages of objections and responses to the
interrogatories then due, two pages of objections to requests for documents then due, and no
documents. On October 27, I wrote to you to explain that Fully Accountable’s assertions on

FTC Petition, Exhibit 7
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which it based its refusal to provide information about the company and records relating to its
clients were both erroncous and untimely.

We received Fully Accountable’s second phase response on November 1, In that
response, Fully Accountable provided approximately four pages of responses to interrogatories
then due, six pages of narrative responses and objections to requests for documents then due, and
no documents. We received Fully Accountable’s third phase response on November 7. In that
response, Fully Accountable provided approximately three pages of narrative responses to
requests for documents then due, and no documents,

To date, other than its narrative responses and objections, Fully Accountable has
provided no documents in response to the CID. In addition to the company’s limited narrative
responses, you sent us a letter on November 6, 2017, setting forth a response to my letter of
October 27.

Deficiencies

We have reviewed the information provided by Fully Accountable to date and have
identified a number of deficiencies, The following are the most salient:

1. Ownetrship, Leadership, and Organization, Specifications $-2 and $-12 of the

CID call for information about Fully Accountable’s ownership, leadership, and organizational
structure. As discussed in your November 6, 2017 letter, Fully Accountable has refused to
provide this information, claiming that “[a]s a privately held company, it will not be disclosing
its ownership or organizational chart.” You have not cited any authority supporting this position
and indeed we are not aware of any. Fully Accountable’s status as a privately held company
does not provide any basis to conceal information about the company’s recent and curtent
ownership and organization requested by the CID. Fully Accountable’s refusal to respond to
these specifications is therefore deficient.

2, Documents Related to Client Activity. Specifications S-13, 8-14, §-37, and §-38
(all due on October 23), and S-17 through S-20 (all duc on October 30), call for identifying
information relating to certain entities and associated individuals, and for financial records
related to those entities. Fully Accountable has refused to provide information in response to
these specifications, citing concerns about confidentiality. The company, however, never
addressed why the FTC’s statutory confidentiality protections -- which we described to you in no
fewer than three separate documents: (1) the CID cover letter; (2) the CID Schedule; and (3) my
letter to you dated October 27, 2017 — are insufficient or provide a basis for the company’s
noncompliance. Indeed, my October 27 letter not only highlighted these protections again, but
also cited case authority for the settled law that confidentiality is not an appropriate basis on
which to refuse to respond to a CID. '

Fully Accountable pressed this issue in its November | responses when it asserted that,
“Each of the precedents that you have cited in your letter on October 27, 2017 had a protective
order or other consent that protected the party disclosing the information.” This is an incorrect
reading of these cases, however. For example, in FTC v. Invention Submission Corp., 1991 U.S,

FTC Petition, Exhibit 7
-9



Case: 5:18-mc-00054-SL Doc #: 1-7 Filed: 06/08/18 4 of 9. PagelD #: 86

Rachel Scava Page 3

November 14, 2017

Dist. LEXIS 5523 (D.D.C. Feb. 14, 1991), aff'd, 965 F.2d 1086, 1089 (D.C. Cir. 1992), cited in
the letter, the court explicitly declined to require consent and went on to state that

the FTC Act itself expressly forbids public disclosure by the Commission of
confidential information obtained by CIDs. If at some point, information will
become public, respondent may move for a protective order barring public
disclosure of confidential information.

1991 U.S. Dist. LEXIS 5523 at *19 (footnotes omitted). None of these cases support Fully
Accountable’s refusal to comply with these specifications.

Moreover, even if either of the above positions were valid objections to the CID (and
they are not), Fully Accountable has failed to raise them to the Commission. Fully Accountable
did not mention either issue in the meet-and-confer process that preceded Larissa Bungo’s
October 16, 2017 letter. Nor did Fully Accountable raise either claim in a petition to limit or
quash the CID, which is the method prescribed by the Commission’s Rules of Practice for
making “all assertions of protected status or other factual or legal objections to the Commission
compulsory process.” 16 C.F.R. § 2.10(a). Fully Accountable’s failure either to properly
exhaust its claims ot to produce the information specified means that its response to these

specifications is deficient.

3. Documents Relating to Contracts, Applications, or Agreements, Specification
S-16 of the CID calls for the production of “[a]ll documents relating to contracts, applications, or
agreements” for any entities in the group referred to as the Group A Entities. The response to
specification S-16 was due by October 30, (Specification S-40 calls for the same information for
any entities in the group referred to as the Group B Entities, and the response to specification
S-40 will be due by the final deadline of November 20.) In its November 1 response to
specification S-16, Fully Accountable claimed that it had no documents responsive to this

specification:

Fully Accountable does not have any of the Group A Entity contracts,
applications, or agreements. Typically, we have contracts with each of our
clients, but these specific clients joined our practice early in our business
development and we do not have a specific engagement letter on file.

This explanation is deficient for two main reasons. First, by their terms, these
specifications are not limited to “specific engagement letter[s]” but include “all documents
relating to contracts, applications, or agreements” with the identified entities. Second, elsewhere
in its responses, Fully Accountable has referred to agreements with the identified entities,
including by generally identifying scope and time period of services provided, and by asserting
that there are “contractual” confidentiality obligations. Regardless of what form they took —
whether in letters, or emails, or notes, or any other record — documents relating to terms of these
business relationships appear to exist. Fully Accountable must produce them in order to comply

with the CID.

FTC Petition, Exhibit 7
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Next Steps

Larissa Bungo’s October 16, 2017 fetter to you noted that the agreement to provide an
extension was “contingent on full and complete production in accordance with the procedure
outlined” in the letter. For the reasons discussed above, Fully Accountable’s responses to date
have not been “full and complete [and] in accordance with” the procedure set forth in the
October 16 letter. Fully Accountable must therefore cotrect these deficiencies and provide all
responsive information and documents no later than November 20, 2017, the last of the phased
deadlines. Please note that this statement does not modify the CID, which has not been modified

since October 16, 2017,

If Fully Accountable fails to provide a full and complete production in response to the
CID by November 20, 2017, our office will have no choice but to refer this matter to our Office
of General Counsel to consider enforcement proceedings in United States District Court, Please
note that, while this investigation is nonpublic, any resuliing enforcement proceeding would be

public.

If you have any questions, please contact me at the telephone number above, or my co-
counsel Adrienne Watson at (216) 263-3411. You may also contact me at the above email
address, or my co-counsel Adrienne Watson at awatson@fte.gov. Please note that I will be away
from the office the week of November 20, so please copy Ms. Watson on any email
correspondence to me that week.

Very truly yours,
s/Harris A. Senturia

Harris A. Senturia

cc:  Burke Kappler, Attorney, Office of General Counsel (by e-mail to bkappler@ftc.gov)
Katic Baker, Attorney, Office of General Counsel (by e-mail to kbaker@ftc.gov)

FTC Petition, Exhibit 7
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FULLY ACCOUNTABLE
Your Back Office Solution

Federal Trade Commission
ATTN: Harris A Senturia
1111 Superior Ave, Suite 200
Cleveland, Ohio 44114

RE:  Letter Dated November 13, 2017- Profective Order Needed

Dear Mr. Senturia;

Fully Accountable, LLC is in receipt of your letter dated November 15, 2017. Below is Fully
Accountable’s response to the deficiencies that were listed,

t. Ownership, Leadership, and Organization.

The CID that was issued to Fully Accountable is investigating the following as stated in the CID
and the letter dated October 27, 2017 (relevant part quoted):

“... have made or participated in making, in any respect, false, misleading, or
unsubstantiated representations in connection with the marketing of consumer products in
violation of Section 5 and 12 of the Federal Act (“"FTC Act”), 15 U.S.C Section 45 and 52, or
have engaged in deceptive or unfair practices by charging or participating in the charging, in
any respecl, for consumer products without consumers’ authorization in violation of Section 5 of
the FTC Act...”

Fully Accountable did not provide any marketing or advertising services, in any capacity, for any
of the companies listed in the CID. Fully Accountable also did not provide any payment services
to any of the Group A or Group B Entity’s whereby it charged any consumer for any product that
any Group A or Group B Entity may have sold.

At no time, did any of the Group A or Group B Entity’s engage Fully Accountable for any
marketing, advertising, or payment processing setvice. Fully Accountable, LLC is a
bookkeeping/accounting, CFO Executive Consulting service, back-office service provider, and

FTC Petition, Exhibit 8
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tax preparer for small businesses; which are the only services that some of the Group A and
some of the Group B Entity’s contracted Fully Accountable to provide to them. In addition,
Fully Accountable is a B2B business and does not participate in the any B2C business practices
which are being investigated in the CID.

As previously stated, Fully Accountable disclosed all of the services that it provided to each of
the Group A and Group B Entity’s. At no time, was Fully Accountable contracted to provide
any marketing, advertising, or payment processing (charging of consumers) for the Group A or
Group B Entity’s which would be in violation of the FTC Act’s cited.

Fully Accountable reiterates that Fully Accountable will sign an Affidavit stating that the
following individuals that are listed as Group A Entity individuals have no ownership interest in

Fully Accountable:

Ashraf Abbas;
Rafat Abbas;

Fred Gueira,

Lanty Gray; and
Robby Salaheddine.

* & & & o

In addition, Fully Accountable stated that it would also sign an Affidavit stating that the same
Group A individuals that are listed above have no position or role inside Fully Accountable and
that at no point have they ever had any position or role inside Fully Accountable.

Fully Accountable has outside investors and sharcholders that it has obligations to. Fully
Accountable remains willing to sign an Affidavit stating that none of those parties above
participated in any capacity with Fully Accountable and that Fully Accountable did not provide
any services to and of the Group A or Group B Entity’s that are being investigated. The
company is a privately held company under the state laws of Ohio and while the Federal Trade
Commission is investigating the practices of the Group A and Group B Entity’s, Fully
Accountable is not in the business of selling directly to consumers nor did it provide any services
to the Group A and Group B Entity’s which are under investigation by the FTC. As such, Fully
Accountable will not be disclosing its ownership or organizational chart.

2. Documents Related to Client Activity

I want to renew for you on behalf of Fully Accountable that the Company wants to cooperate
with your investigation and has stated it will turn over the items that it is in possession of but in
order to do so is seeking protection from the FTC with a Protective Order. Fully Accountable
has contractual obligations with any business that formerly was or currently is a client and in
order not to put Fully Accountable in a position where it breaches a contract with it’s current
and former client is not unreasonable.

FTC Petition, Exhibit 8
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It’s actually unconscionable to suggest such a violation (breaching a contract and confidentiality
with a former or current client) when it is a reasonable course of action to provide Fully
Accountable a Protective Order if it’s necessary to receive the information in the CID from Fully
Accountable and not directly through the target channels. Fully Accountable’s terms and
conditions contractually stipulates to clients and former clients that it will seek protection in
matters where information is required to be disclosed,

As such, please provide the proper protection necessary for Fully Accountable to prevail in a
breach of contractual obligations. Fully Accountable has also provided to you who they moved
the files to when the client’s ceased Fully Accountable’s service - who may not be contractually
obligated as Fully Accountable is with the various accounting files.

3. Documents Relating to Contracts. Applications, or Agreements.

Fully Accountable is not in possession of any contracts, applications, or agreements of any of the
Group A or Group B Entity’s. Any contract that Fully Accountable may have been in possession
of was returned to the client when services were ceased. Fully Accountable simply pointed out
that its contract with the Client did not exist because of the timing of when the client joined the

firm.

Should you have any questions, please advise.

All The Best,

“P\ [ VYO

Rachel L Scava, Esq

Fully Accountable, LL.C

Ph: 330.940.1440 ext 2203

Em: rachel.scava@fullyaccountable.com

FTC Petition, Exhibit 8
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

FEDERAL TRADE COMMISSION,
Petitioner,

V. ' Mi% k@«!ol % H G
FULLY ACCOUNTABLL, LL.C
Respondent.

FEDERAL TRADE COMMISSION’S MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF PETITION TO ENFORCE CIVIL
INVESTIGATIVE DEMAND
The Federal Trade Commission brought this proceeding to enforce a civil

investigative demand (CID) issued to Fully Accountable, LLC as part of an
investigation into whether Fully Accountable and associated entities or individuals
have complied with Sections 5 and 12 of the FT'C Act. Fully Accountable has not
adequately complied with the CID. It has produced no documents at all and has
provided inadequate responses to interrogatories. The company has withheld some
concededly responsive information on the basis of ill-founded legal claims. It has

withheld other information by narrowly interpreting the CID specifications

inconsistently with the definitions set forth in the CID itself, As a result, Fully
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Accountable has stymied the Commission’s investigation by preventing its staff
from gathering necessary information.

Specifically, Fully Accountable has improperly withheld information falling
into three categories: (1) information about its ownership, organization and
leadership, withheld on the spurious grounds that Fully Accountable is not within
the scope of the Commission’s investigation or that privately-held companies need
not respond to process; (2) information about its relationships with other entities,
withheld on the unfounded claim that such information is confidential; and (3)
information responsive to a number of the CII)’s specifications, withheld by
rewriting key terms defined by the CID itself. Nor has Fully Accountable properly
presented its objections and grounds for noncompliance to the Commission. In the
absence of an order directing Respondent to comply with the CID as written, the
Commission will lack information that it needs to carry out its investigation. The
Commission therefore respectfully asks this Court to grant the Commission’s
enforcement petition and to direct Fully Accountable to provide a complete response -
within 10 days from the date of the Court’s order,

Argument

For the reasons shown below, the Commission is entitled to judicial

enforcement of its CID.! Fully Accountable has waived its arguments for

noncompliance by failing to exhaust its administrative remedies. Even if it can raise

1 This memorandum incorporates by reference the statements of fact in its
accompanying petition and declaration of Harris A. Senturia.

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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the claims, they are meritless. Accordingly, this Court should grant the
Commission’s petition to enforce the CID and enter its own order requiring Fully
Accountable to produce all of the required materials within 10 days. See 15 U.S.C. §
57b-1(h)

L Standards For Enforcement Of Agency Process.

“[A] district court’s role in the enforcement of an administrative subpoena is
a limited one.” United States v. Markwood, 48 F.3d 969, 976-77 (6th Cir. 1995)
(discussing, inter alia, Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 209
(1946) and United States v. Morton Salt Co., 338 U.8S. 632, 641 (1950)). “While the
court’s function is ‘neither minor nor ministerial,’” Oklahoma Press Publishing Co. v.
Walling, 327 U.S. at 217 n.57, the scope of the issues which may be litigated in an
enforcement proceeding must be narrow, because of the important governmental
interest in the expeditious investigation of possible unlawful activity.” Markwood,
48 F.3d at 979 (quoting FTC v. Texaco, Inc., 555 F.2d 862, 872-73 (D.C. Cir. 1977)
(en bane)); accord Doe v. United States, 2563 F.3d 256, 262-63 (6th Cir. 2001); FTC v.
Winters Nat’l Bank & Trust Co., 601 F.2d 395, 403 (6th Cir. 1979) (noting “the
strong policy upholding the validity of the exercise of’ the FTC’s subpoena powers).

Thus, a district court must enforce agency investigative process so long as the
inquiry “is within the authority of the agency, the demand is not too indefinite and
the information sought is reasonably relevant. In other words, the agency request
must be reasonable.” See Doe, 253 F.3d at 263 (quoting Morton Salt, 338 U.S. at

652-53) (internal quotation marks omitted); Winters Nat'l Bank, 601 F.2d at 398.

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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Furthermore, proceedings to enforce administrative investigative subpoenas and
CIDs are entitled to summary disposition. United States v. Will, 671 T.2d 963, 968
(6th Cir. 1982). They are special statutory matters cognizable under Fed. R. Civ. P.
81(a)(5), properly instituted by a petition and order to show cause rather than by
complaint and summons. See, e.g., Markwood, 48 F.3d at 974,

1I. The CID Is Within the Commission’s Authority, Seeks Relevant
Documents, And Is Neither Indefinite Nor Unreasonable.

The GID satisfies all the standards governing enforcement of FTC
compulsory process. It is well within the Commission’s authority, was properly -
issued, seeks information and documents relevant to the Commission’s
investigation, and is neither indefinite nor unreasonable.

A, The CID Is Within the Commission’s Authority.

The Commission lawfully and properly issued the CID as part of an
investigation into whether Fully Accountable and associated entities and
individuals have violated the FTC Act. The Commission issued the CID under
Section 20 of the FTC Act, 15 U.S.C. § 57b-1, which authorizes the Commission to
issue CIDs “[wlhenever the Commission has reason to believe that any person may
be in possession, custody, or control of any documentary material or tangible things,
or may have any information, relevant to unfair or deceptive acts or practices.” 15
U.8.C. § 57b-1(c)(1). The Commission acted under valid agency resolutions
authorizing the issuance of compulsory process to investigate the very types of

conduct at issue here. Pet. Ex. 1, 9 7-9; Pet Ex. 2 at 21-23. Finally, the Commission

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil

Investigative Demand
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~ issued the CID consistent with all governing requirements. Pet. Ex.1,912; 15

U.S.C. §§ 57b-1(c)(2), (©)(3), ©)(7); 16 CF.R. § 2.7.

B. The Documents And Information Sought Are Relevant To The
Commiission’s Investigation.

The purpose of an FT'C investigation is to learn whether there is reason to
believe that the law has been, or is being, violated and, if so, whether the issuance
of a complaint would be in the public interest. Indeed, the FTC “can investigate
merely on suspicion that the law is being violated, or even just because it wants
assurance that it is not.” Texaco, 555 F.2d at 872 (quoting Morton Salt, 338 U.S. at
642-43). A CID is not limited to seeking information necessary to prove specific
charges; to the contrary, a CID may call for documents and information that are
relevant “to the investigation” — a boundary that may be broadly defined by the
agency. FTC v. Invention Submission Corp., 965 F.2d 1086, 1090 (D.C. Cir. 1992).
The resolutions in this case are consistent with other FTC resolutions that provide a
general description of the conduct at issue against which to measure relevance. See
id. at 1088, 1090 (finding sufficient for relevance purposes a resolution authorizing
investigation of “false or misleading representations made in connection with the
advertising, offering for sale and sale of services related to the promotion of

inventions or ideas.”).2

z Accord FTC v. Carter, 636 F.2d 781, 784, 787-88 (D.C. Cir. 1980) (finding
sufficient a resolution authorizing investigation of “unfair or deceptive acts or
practices . . . in the advertising, promotion, offering for sale, sale, or distribution of
cigarettes”); Texaco, 555 F.2d at 868, 874 & n.26 (finding sufficient a resolution
authorizing investigation of reporting of natural gas reserves in southern Louisiana

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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The information sought by the CID is directly relevant to the three
investigational resolutions that independently authorize its issuance. That
information will enable FTC staff to identify individuals relevant to the
investigation, to understand Respondent’s relationships with its internet marketer
clients, to obtain information about Respondent’s roles with respect to its clients’
internet marketing operations, and to discern Respondent’s role in charges made to
consumers’ accounts. Pet. Ex. 1, 4 11. Each category of information will directly
assist Commission staff in determining whether Respondent, its owners and
managers, or its clients and affiliates have violated applicable laws.

C. The CID Is Neither Indefinite Nor Unreasonable.

A CID is sufficiently definite \Vﬂen it describes the required information such
“that a person can in good faith understand which documents must be produced.”
RTC v. Greif, 906 F. Supp. 1446, 1452 (D. Kan. 1995) (citing In re Grand Jury
Proceedings, 601 F.2d 162 (5th Cir.1979)); ¢f. 15 U.S.C. § 57b-1(c)(3YA)FTC CIDs
for documents must identify the material to be produced “with such definiteness
and certainty as to permit such material to be fairly identified.”). The CID here
meets this definition because all of its specifications and definitions are plainly
expressed and easily understandable.

The CID 1s also reasonable. Typically, reasonableness in this context refers to

providing a reasonable time to respond. See 15 U.S.C. § 57b-1(c)(3)(B). Here, the

as well as the conduct “relating to the exploration and development, production, or
marketing of natural gas, petroleum, and petroleum products, and other fossil
fuels”).

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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CID was issued on September 21, 2017 with a return date of October 23, 2017,
provliding Fully Accountable more than 30 days to respond. Pet. Ex. 2 at 4. FTC
staff further accommodated Fully Accountable by modifying the CID to permit the
company to make a phased production over the following month, concluding on
November 20. Pet. Ex. 1, 19 16-17; Pet. Ex. 4. Nor is the CID overbroad or
-burdensome. Its requests were carefully developed by FTC staff to elicit the
information necessary to the investigation; even a cursory review shows that they
clearly and specifically describe the information requested. The information at
issue—phone lists, organization charts, contract terms, and the like—is material
that any business should have readily accessible.

Fully Accountable has never suggested otherwise. At no time during multiple
meet-and-confer discussions did Fully Accountable object to the CID or raise
concerns about its reasonableness or definiteness. Staff modified the CID expressly
to alleviate Fully Accountable’s concerns, Any contrary claims by Fully Accountable
at this point are not properly before the Court.

II11. Fully Accountable Has Improperly Withheld Responsive
Information.

Fully Accountable’s excuses for its failure to produce the requested
documents and information are meritless. The excuses fall into three categories:
that Fully Accountable is outside the scope of the Commission’s investigation; that
the information sought is confidential; and that the CID does not in fact request

certain information. Because Fully Accountable did not raise these objections in a

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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petition to limit or quash the CID, however, the company has waived these
arguments. Even if the court chose to consider these claims on the merits, Fully
Accountable is wrong on each count for the reasons we discuss below.

A, Fully Accountable Waived Any Challenges To The CID By
Failing To Raise Them Before The FTC.

Fully Accountable has waived any challenge to the CID. It is a longstanding
principle of law that a party must exhaust its administrative remedies before
seeking relief in court. McKart v. United States, 395 U.S. 185, 193-94 (1965);
E.E.O.C. v. Cuzzens of Georgia, Inc., 608 F.2d 1062, 1063 (5th Cir. 1979)
(“Generally, one who has neglected the exhaustion of available administrative
remedies may nof seck judicial relief.”). That principle applies fully to FTC
compulsory process enforcement. See, e.g., Uniled States v. Morton Salt Co., 338
U.S. 632, 653-54 (1950); American Motors Corp. v. FI'C, 601 F.2d 1329, 1332-37 (6th
Cir. 1979); FTC v. O’Connell Assocs., Inc., 828 F, Supp. 165, 168-70 (E.D.N.Y. 1993);
FTC v. Tracers Information Specialists, Inc., No. 8:16-mc-00018-VMC-TGW, 2016
WL 3896840, at *4 (M.D. Fla. June 10, 2016). The FTC has provided CID recipients
with an administrative remedy to quash or narrow the request, see 16 C.F.R. § 2.10,
and the failure to use that remedy thus waives any challenge to the CID. The
“failure to comply with the administrative procedﬁre provided by the statute and
the implementing regulations bars . . . assertion of substantive objections to the CID

in court.” Tracers, 2016 WL 3896840, at *4; see also O'Connell Assocs., Inc., 828 F,

Supp. at 170.

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil

Investigative Demand
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Fully Accountable did not petition the FTC to limit or quash the CID at issue.
It did not even raise informally with staff any concerns or objections regarding the
CID requests during lengthy negotiations over its response. To the contrary, Fully
Accountable waited until its responses were due and then informed staff that it
elected to limit its responses unilaterally. Because Fully Accountable failed to
exhaust its remedies before the Commission, the company may not now assert its
objections as a defense in this CID enforcement proceeding.

B. Fully Accountable May Not Withhold Ownership, Leadership,
or Organizational Structure Information.

Specifications 8-2 and S-12 ask Fully Accountable to produce information
about the ownership, leadership, and organization of the company. Fully
Accountable has refused to produce this information for two reasons, neither of
which justifies noncompliance.

1. Fully Accountable denies that it is involved in the conduct under
investigation, The claim rests on a brief description of the investigation from the
cover letter to the CID, which stated that the investigation is examining conduct “in
connection with the marketing of consumer products” and potentially “deceptive or
unfair practices by charging, or participating in the charging, in any respect, for
consumer products without consumers’ authorization.” Pet. Ex. 6 at 1; Pet. Ex. 2 at
1. Citing that description, Fully Accountable claims it is outside this scope because
it “did not provide any marketing or advertising services, in any capacity, for any of

the companies listed in the CID” and because it “did not provide any payment

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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services to any of the Group A or Group B Entity’s [sic] whereby it charged any
consumer for any product that any Group A or Group B Entity may have sold.” Pet.
Ex. 6 at 1.

The claim fails, however, because Respondent’s description of the
investigation cannot be squared with the Commission’s resolutions, which were
attached to the CID, see Pet. Ex. 2 at 21-23, and are controlling, notwithstanding
Fully Accountable’s interpretation of the cover letter. “[Tthe validity of Commission
subpoenas is to be measured against the purposes stated in the resolution, and not
by reference to extraneous evidence.” Invention Submission Corp., 965 F.2d at 1092
(citing Carter, 636 F.2d at 789); see also Texaco, 555 F.2d at 874 (stating that the
“scope and purpose of the FTC's investigation” is “set forth in the Commission’s
resolution”); 16 C.F.R. § 2.6 (Commission rule providing that resolution gives
statement of scope and purpose of investigation).

Three separate resolutions authorize the FTC to investigate whether Fully
Accountable (1) is directly or indirectly involved in the advertising and marketing of
dietary supplements and other health-related consumer products, (2) is engaged in
deceptive or unfair acts or practices involving Internet-related goods or services; or
(8) is engaged in unfair or deceptive acts or practices in connection with making
unauthorized chérges to consumers’ accounts. Pet. Ex. 2 at 21-23. Fully
Accountable’s position is thus inconsistent with the actual scope of the
investigation, which reaches further than whether Fully Accountable ifself engaged

in online advertising and marketing or charged consumers. Fully Accountable may

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil

Investigative Demand
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not redefine the conduct under investigation and refuse to produce responsive
inforﬁlation on the claim that it does not fall within the newly narrowed definition.

Moreover, Fully Accountable’s unsupported denial of involvement is not a
sufficient response to a CID request. “Even if one were to regard the request for
information in this case as caused by nothing more than official curiosity,
nevertlheless law-enforcing agencies have a legitimate right to satisfy themselves
that corporate behaviér is consistent with the law and the public interest.” Morfon
Salt, 338 U.S. at 652,

2. Fully Accountable next érgues that “[a]s a privately held company, it will
not be disclosing its oxvnership or organizational chart.” Pet. Ex. 6 at 2. That excuse
amounts to a claim that privately-held companies are immune from administrative
compulsory process in a way that publicly-traded entities are not. That is incorrect.

Congress expressly authorized the Commission to investigate “persons,”
which it defined as “any natural person, partnership, corporation, association, or
other legal entity.” 15 U.S.C. § 57b-1(a)(6); see also 15 U.S.C. § 57b-1(c)(1)
(authorizing the Commission to issue CIDs to “any person”). That definition plainly
covers private companies such as Fully Accountable, which therefore may not

decline to respond to the CID because it is privately held.3

5 As Mr. Senturia notes, the CID defines Fully Accountable to include its
“wholly or partially owned subsidiaries, unincorporated divisions, joint ventures,
operations under assumed names, and affiliates, and all dirvectors, officers,
members, employees, agents, consultants, and other persons working for or on
behalf of the foregoing, including, but not limited to, Christopher Giorgio and

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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C.  Fully Accountable May Not Withhold Information on Grounds
of Confidentiality.

Specifications S-13, 8-14, S-37, S-38, S-17 through S-2Q, and S-41 through S-
44 request information about the Group A and Group B Entities, including financial
and accounting records. See Pet. Ex. 2 at 10-12. Fully Accountable asserts that
“contractual obligations [to] its previous clients” prevent it from submitting some of
that information without either a “Letter Of Consent to Disclose” from the clients or
a “Protective Order.” Pet. Ex. 6 at 2-3.

That reasoning is false; courts routinely reject the idea that confidentiality
justifies withholding information requested by a CID, Congress “did not condition
the right to subpoena information on the sensitivity of the information sought. So
long as the subpoena meets the requirements of the FTC Act, is properly
authorized, and within the bounds of relevance and reasonableness, the confidential
information is properly requested and must be complied with.” FTC v. Invention
Submission Corp., Misc. No. 89-272(RCL), 1991 WL 47104, at *4 (D.D.C. Feb. 14,
1991), off'd, 965 F.2d 1086 (D.C. Cir. 1992); accord FTC v. Rockefeller, 441 F. Supp.
234, 242 (S.D.N.Y, 1977) (citing FTC v. Tuttle, 244 F.2d 605, 616 (2d Cir. 1957);
FTCv. Green, 252 F. Supp. 1563, 157 (5.D.N.Y. 1966) (same). As these courts
recognize, any other approach would allow companies under investigation to escape
scrutiny by placing their ihformation under confidentiality agreements, seriously

undermining the Commission’s law enforcement efforts,

Rachel Scava.” Pet. Ex. 1, § 24 n.3; Pet. Ex. 2 at 13 (Specification D-1). Thus a
complete response to these specifications should reflect this definition.

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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Fully Accountable’s confidentiality concerns are also unwarranted in light of
statutes and rules that protect information gathered via CID from disclosure. The
FTC Act and the Commission’s Rules expressly restrict public disclosure by the
Commission of confidential informatioﬂ obtained by CIDs. See 15 U.S.C. §§ 46(),
57b-2() & (f); 16 C.F.R. §§ 4.10(2)(2), (a)(8), (a)}(9); see also Tnvention Submission
Corp., 1991 WL 47104, at *4. Should the FTC need to release information, in a court
filing, for example, it must notify Fully Accountable and give it the opportunity to
seek a protective order barring public disclosure. 16 C.F.R. § 4.10{(g). Those
protections render a profective order premature at this point.+

D. Fully Accountable Cannot Withhold Information Based on
‘Selective Interpretations of the CID Specifications.

Fully Accountable claims that it has no documents or information responsive
{o several of the CID’s specifications. But the purported lack of information rests on
narrow, selective interpretations of the CID. For instance, specification S-16 asks
for “[a]ll doc*luments related to contracts, applications, or agreements with any
Group A Entity.” Pet. Ex. 2 at 10. Fully Accountable responded that it “does not
have any of the Group A Entity contracts, applications, or agreements,” because
“these specific clients joined our practice early in our business development and we

do not have a specific engagement letter on file.,” Pet. Ex. 7 at 3. Specification S-40

4 Indeed, Respondent’s request for a protective order now presumes that
disclosure to the Commission will result in public revelation, “Such a presumption
runs contrary to the Supreme Court's instruction that administrative agencies are
entitled to the presumption ‘that they will act properly and according to law.” U.S.
Dept. of Educ. v. Natl Collegiate Athlelic Ass'n, 2006 WL 3198822, at *8 (S.D. Ind.
Sept. 8, 20086) (quoting FCC v. Schreiber, 381 U.S. 279, 296 (1965)).

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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1s substantially identical with respect to the Group B Entities, and Fully
Accountable gave a substantially identical response. Pet. Ex. 1, § 41; Pet. Ex. 2 at
12,

The response does not correspond to the actual specification, which calls for
“[alll documents relating to” contracts or agreements, not merely contracts and
agreements themselves, Pet. Ex, 2 at 10 (emphasis added). Thus, emails, notes,
memoranda, text messages, or any other documents that relate to a contract with
the Group A Entities would be responsive and should have been produced. Fully
Accountable’s response indicates that it read the specification too narrowly, The
response is also difficult to square with the claim that contracts with the Group A
and B entities require confidentiality.

Fully Accountable used similar tricks to avoid responding to other requests.
For example, specification S-11 asked Fully Accountable to state whether any
documents were “destroyed, mislaid, transferred, deleted, altered, or overwritten”
for the period from “duly 1, 2014, until the date of full and complete
compliance with this CID.” Pet. Ex. 2 at 7, 9 (emphasis in original). Instead of
responding to the CID as written, Fully Accountable unilaterally applied its own
limitation to the time period during it prepared its responses to the CID. On the
hasis of that far more narrow window, the company claimed it had no responsive
information. At the same time, other answers to the CID indicated that had the
correct time period been applied, Fully Accountrable would have had responsive

information. For example, in a letter dated November 6, the company stated that it

FTC Memorandum of Points and Authorities in Support of Petition to Enforce Civil
Investigative Demand
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“either returned or forwarded the accounting and/or files to the new accounting
service provider or back to the client,” Pet, Ex. 6 at 3. Fully Accountable did not
include this information in its response to this specification.

Fully Accountable did the same thing with the CID’s definition of “Payment
Processing.” The CID defined that term to mean “the performance of any function of
collecting, formatting, charging, transmitting, or processing, whether directly or
indirectly, a cardholder' s payment for goods or services.” Pet. Ex. 2 at 15
(Specification D-16).5 The company applied a narrower definition that excluded
several of these activities, effectively reducing the term to “charging of consumers,”
an activity that Fully Accountable claimed it did not do. Pet. Ex. 6 at 2. In fact,
however, the CID sought information well beyond the direct charging of consumenrs.
- To the extent that Fully Accountable was “directly or indirectly” involved in any of
these activities and has responsive information, it must produce those materials,
Pet. Ex. 2 at 15 (Specification D-16) (emphasis added).

CID recipients are not free to ignore or redefine material terms of the
demand specifications. If Fully Accountable believed the CID to be overbroad, it
should have raised its concerns first with FTC staff and then (if necessary) with the

Commission itself through a petition to limit or quash the CID. Having failed to

5 The CID definition also provides specific examples of activities included in
“Payment Processing” such as: “providing a merchant, financial institution, person,
or entily, directly or indirectly, with the access or means to charge or debit a
cardholder' s account; monitoring, tracking, and reconciling payments, returns,
refunds, and chargebacks; providing refund services to a merchant; and disbursing
funds and receipts to merchants.” Pet. Ex. 2 at 15 (Specification D-186).

FTC Memorandum of Points and Authorities in Suppozrt of Petition to Enforce Civil
Investigative Demand
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pursue either administrative course, Fully Accountable may not refuse to respond to

the CID as written.

Conclusion

For these reasons, the Court should grant the Commission’s petition to

enforce the CID and enter an order requiring Fully Accountable, LLC to produce the

requested documents and interrogatory responses within 10 days.

Dated: June Q , 2018

Respectiully submitted,

ALDEN F, ABBOTT
General Counsel

JOEL MARCUS
Deputy General Counsel for Litigation
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

FEDERAL TRADE COMMISSION,
Petitioner, '

" "5ele e 5
FULLY ACCOUNTABLE, LLC,
Respondent.

[PROPOSED] ORDER TO SHOW CAUSE

Petitioner, the Federal Trade Commission (FTC or Commission), under the
authority conferred by Section 20 of the Federal Trade Commission Act, 15 U.S.C. §
57b-1 and Fed. R. Civ, P, 81(a)(5), has invoked the aid of this Court for an order
requiring Respondent, Fully Accountable, LLC, to comply with a civil investigative
demand (CID), issued to it on September 21, 2017, in aid of an FTC law
enforcement investigation.

The Court has considered the Federal Trade Commission’s Petition to
Enforce Civil Investigative Demand and the papers filed in support thereof; and,

appearing to the Court that Petitioner has shown good cause for the entry of such

order, it is hereby
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ORDERED that Respondent Fully Accountable, LL.C, appear at
a.m./p.m. on the day of , 2017, in Courtroom No. of the
United States Courthouse for the Northern District of Ohio, Eastern Division!
located in Akron/Cleveland/Youngstown, Ohio, and show cause, if any there be, why
this Court should not grant said Petition and enter an Order enforcing the CID.
Unless the Court determines otherwise, notwithstanding the filing or pendency of
any procedufal or other motions, all issues raised by the Petition and supporting
papers, and any opposition to the Petition, will be considered at the hearing on the
Petition, and the allegations of the Petition shall be deemed admitted unless
controverted by a specific factnal showing; and

IT IS FURTHER ORDERED that, if Respondent believes it to be necessary
for the Court to hear live testimony, it must file an affidavit reflecting such
testimony (or if a proposed witness is not available to provide such an affidavit, a
specific deséription of the witness’s proposed testimony) and explain why

Respondent believes that live testimony is required; and

1 The Eastern Division includes three courthouses at the following addresses:

(1)  Akron: John F, Seiberling Federal Building and U.S. Courthouse, 2
South Main Street, Akron, Ohio 44308;

(2) Cleveland: Carl B. Stokes U.S. Court House, 801 West Superior
Avenue, Cleveland, Ohio 44113,

(3)  Youngstown: Thomas D. Lambros Federal Building and U.S.
Courthouse, 125 Market Street, Youngstown, Ohio 44503.

Respondent must appear at the courthouse indicated above.

-9
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IT IS FURTHER ORDERED that, if Respondent intends to file pleadings,
affidavits, exhibits, motions or other papers in opposition to said Petition or to the
entry of the Order requested therein, such papers must be filed with the Court and
received by Petitioner’s counsel on the day of , 2018, Such
submission shall include, in the case of any affidavits or exhibits not previously
submitted, or objections not previously made to the Federal Trade Commission, an
explanation as to why such objections were not made or such papers or information
not submitted to the Commission. Any reply by Petitioner shall be filed with the
Court and received by Respondent on the day of , 2018; and

IT IS FURTHER ORDERED that, pursuant to Fed. R. Civ. P. 81(a)(5) and
26(a)(1)(B)(v), this is a summary proceeding and no party shall be entitled to
discovery without further order of the Court upon a specific showing of need; and
that the dates for a hearing and the filing of papers established by this Order shall
not be altered without prior order of the Court upon good cause shown; and

IT IS FURTHER ORDERED that, pursuant to Fed. R. Civ. P. 81(a)(5) and its
1946 Advisory Committee note, a copy of this Order and copies of said Petition and
exhibits filed therewith, shall be served forthwith by Petitioner upon Respondent

and/or its counsel, using as expeditious means as practicable.

SO ORDERED, this day of , 2018.

UNITED STATES DISTRICT JUDGE



	1 This is a summary proceeding that is properly instituted by a petition and: 


