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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of
Altria Group, Inc.,
a corporation, The Honorable D. Michael Chappell
And Docket No. 9393
JUUL Labs, Inc.,

a corporation,

Respondents.

MOTION OF NON-PARTY TURNING POINT BRANDS, INC. FOR IN CAMERA
TREATMENT OF PROPOSED TRIAL EXHIBITS

Pursuant to Rule 3.45 of the Federal Trade Commission’s Rules of Practice, 16 C.F.R. §
3.45(b), non-party Turning Point Brands, Inc. (“Turning Point”) respectfully moves for in camera
treatment of certain proposed trial exhibits in the above-captioned case. Each proposed trial
exhibit (collectively, the “Confidential Documents™) contains Turning Point’s sensitive, non-
public business information, the disclosure of which would cause Turning Point serious
competitive harm by unfairly advantaging Turning Point’s competitors and by providing Turning
Point’s customers with leverage over Turning Point in negotiations. In support of its motion,
Turning Point provides the accompanying declaration of Frank Vignone, Vice President of Sales
at Turning Point (“Vignone Declaration” or “Vignone Decl.”). A copy of each Confidential

Document is attached to the Vignone Declaration. !

! Certain of the Confidential Documents were produced with redactions, which are indicated on the Confidential
Documents with the reason for the redaction. If a redaction does not have an explanation, the redacted information
is information for which Turning Point seeks in camera treatment.
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I BACKGROUND

Turning Point is a manufacturer, marketer, and distributor of products in the smoking
accessories and other tobacco products industry, including the RipTide pod-based vaping system,
which competes with the pod-based system manufactured by JUUL Labs, Inc. (“JUUL”). Vignone
Decl. §4. Turning Point is not a party to the above-captioned action but, in response to subpoenas
issued by JUUL and the FTC, Turning Point produced nearly 1,500 pages of documents. In
addition, Turning Point’s CEO, Larry Wexler, provided deposition testimony. Turning Point
requested confidential treatment for its production and Mr. Wexler’s deposition transcript under
the Protective Order entered in the above-captioned action. Turning Point provided documents to
its attorneys for production in a secure manner to ensure that they were accessible only to the
intended recipients. The FTC and Respondents designated five of the documents produced by
Turning Point as trial exhibits, along with Mr. Wexler’s deposition transcript and declarations
submitted by Mr. Wexler and Turning Point’s General Counsel, Brittani Cushman. Turning Point
requests in camera treatment for limited portions of only three of the documents it produced, the
entirety of just one document, and excerpts constituting about two pages of Mr. Wexler’s
deposition transcript.

FTC does not oppose this motion. Respondents are still considering their position with
respect to Turning Point’s motion.>
IL. LEGAL STANDARD

Evidence is entitled to in camera treatment pursuant to Rule § 3.45 (b) if the evidence’s

“public disclosure will likely result in a clearly defined, serious injury to the ... corporation

2 Respondents have requested that a limited number of in-house counsel responsible for this matter have access to in
camera sessions in which confidential Turning Point material is discussed and filings related to that material.
Respondents and Turning Point continue to discuss that request.
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requesting in camera treatment.” The FTC recognizes that “[t]he likely loss of business
advantages is a good example of a clearly defined, serious injury,” In re Hoechst Marion Roussel,
Inc., 2000 FTC LEXIS 138, at *6 (Sept. 19, 2000) (internal quotation marks omitted), so courts
attempt “to protect confidential business information from unnecessary airing,” In re H.P. Hood
& Sons, Inc., 1961 FTC LEXIS 368, *12 (Mar. 14, 1961). ALIJs have broad discretion in
determining what is entitled to in camera treatment. In re Gen. Foods Corp., 95 FTC. 352, 1980
WL 338997, at *2 (Mar. 10, 1980).

To determine whether “disclosure would result in a serious competitive injury, the FTC
considers whether the information is ‘““sufficiently secret and sufficiently material ... that
disclosure would result in a serious competitive injury.”” Id. at *4; In re Bristol-Myers Co., 90
FTC 455, 1977 WL 189054, at *1-2, (Nov. 11, 1977). Three of the factors consider the degree to
which the materials in question are kept secret (the “Secrecy Factors™): (1) the extent to which the
information is known outside of movant’s business; (2) the extent to which the information is
known by employees and others involved in movant’s business; and (3) the extent of measures
taken by movant to guard the secrecy of the information. /d. at *2. The other three factors consider
the materiality of the information (the “Materiality Factors™): (4) the value of the information to
movant and its competitors; (5) the amount of effort or money expended by movant in developing
the information; and (6) the ease or difficulty with which the information could be properly
acquired or duplicated by others. Id.

The FTC treats requests for in camera treatment by non-parties with “special solicitude.”
In re Kaiser Aluminum & Chem. Corp., 103 FTC. 500, 1984 WL 565325, at *1 (May 25, 1984);
In re The Crown Cork & Seal Co., 71 FTC. 1714, 1967 WL 94017, at *1 (1967) (“[P]etitioner’s

plea warrants special solicitude coming as it does from a third party bystander in no way involved
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in the proceedings whose records, if in camera treatment is denied, will be open to the scrutiny of

its competitors.”).

II1. THE CONFIDENTIAL DOCUMENTS MERIT IN CAMERA TREATMENT
Turning Point seeks in camera treatment for the information set forth in the following
chart:
In
Camera | Exhibit | Document Bates Range Locations Containing
Exhibit No. Description Confidential Information
Number
A-1 PX3133 | Riptide TPB-JLI-FTC000000108- | TPB-JLI-FTC000000130-
RX1790 | Product 154 135;
Launch: Sales TPB-JLI-FTC000000138-
Training 141
Brand
Overview
A2 PX3134 | National TPB-JLI-FTC000000226- | TPB-JLI-FTC000000228;
RX1791 | Account 272 TPB-JLI-FTC000000231;
Review TPB-JLI-FTC000000233;
10/23/19 TPB-JLI-FTC000000235
TPB-JLI-FTC000000238;
TPB-JLI-FTC000000241;
TPB-JLI-FTC000000244-
245;
TPB-JLI-FTC000000248-
249;
TPB-JLI-FTC000000252-
253; TPB-JLI-
FTC000000256-257;
TPB-JLI-FTC000000259;
TPB-JLI-FTC000000261-
263;
TPB-JLI-FTC000000265-
272
A-3 PX3135 | Playing to TPB-JLI-FTC000000294- | Entire Document
Win 313
Highlights
A-4 PX3145 | September TPB-JLI-FTC000000040- | TPB-JLI-FTC000000041-
2019 IVG 054 042
Business
Presentation
A-5 PX7030 | Deposition of | PX7030-001-094 25:10 to 26:15;
RX0133 | Larry Wexler 152:21 to 153:11
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For PX3133/RX1790, PX3134/RX1791, and PX3145, Turning Point seeks in camera treatment
only for those slides associated with the Bates numbers or ranges in the right column above. For
PX7030/RX0133, Turning Point seeks in camera treatment only for the portions of the transcript
identified in the right column above. Each document or portion of a document set forth above
contains information that is “sufficiently secret and sufficiently material to [Turning Point’s]
business that disclosure would result in serious competitive injury” and warrants in camera

treatment.” See In re Gen. Foods, 1980 WL 338997, at *4.

A. The Secrecy Factors Support Granting The Confidential Documents /n
Camera Treatment

The Confidential Documents are sufficiently secret to merit in camera treatment. They are
kept confidential in the ordinary course of Turning Point’s business and are not disclosed to the
public.> Vignone Decl. 49 6-9, 11. The information in PX3133/RX1790, PX3134/RX1791, and
PX3135 is also not generally available to Turning Point employees; they are saved in a folder on
an individual computer and they are not kept on Turning Point’s server. Id. 4 10. Turning Point
has also taken steps to keep the documents confidential in connection with this litigation,
designating them confidential under the Protective Order and providing them to Turning Point’s
attorneys in a secure manner.

Turning Point has strict rules about employee access to and dissemination of sensitive or
proprietary information. Turning Point’s employees are bound by Turning Point’s Code of
Business Conduct and Ethics, which they sign upon hiring and which prohibits them from
disclosing confidential and proprietary information outside of Turning Point /d. § 12. Similarly,

Turning Point’s Employee Handbook, which new hires are also required to review, prohibits the

3 PX3133/RX1790 is marked “For Internal Use Only” on each page. Vignone Decl. § 6.
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disclosure of “secret, proprietary, [or] confidential” information” to employees without a need to

know the information. Id. § 13. These rules apply to the Confidential Documents. /d. q 14.

B. The Materiality Factors Also Support Granting The Confidential Documents
In Camera Treatment

All of the documents and information for which Turning Point seeks in camera treatment
are highly material to Turning Point, its competitors, and, in some cases, its customers. Disclosure
of this information would result in the “loss of business advantages” to Turning Point and is

therefore entitled to in camera treatment. In re Hoechst, 2000 FTC LEXIS 138, at *6.

1. PX3133/RX1790
PX3133/RX1790, entitled “Riptide Product Launch: Sales Training Brand Overview” is a

PowerPoint presentation developed in 2019 to train Turning Point’s sales force to more effectively
market RipTide. Vignone Decl. 4 6. Pages TPB-JLI-FTC000000130-135 and TPB-JLI-
FTC000000138-141 describe detailed short- and long-term marketing plans for the placement of
RipTide, including goals for Turning Point’s sales force, specific strategies and messaging, and
sample prices and discounts. /d.

If this information on these pages were disclosed to the public, it would provide
competitors with insight into what Turning Point views as the strengths and weaknesses of RipTide
compared to its competitors, brand positioning, and pricing, giving an unfair advantage to Turning
Point’s competitors, who could use this information to tailor their marketing strategies to counter
Turning Point’s. It would also give customers leverage in negotiations with Turning Point by
informing them of Turning Point’s specific promotional pricing and sales strategies. See In re
Mcwane, Inc., & Star Pipe Prods., Ltd., 2012 WL 5879803, at *1 (FTC Nov. 8, 2012) (granting

non-party’s motion for in camera treatment of “strategic planning” documents); See In re Polypore
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Int’l, Inc., 2009 WL 1499350, at *5 (FTC May 13, 2009) (granting in camera treatment for

documents containing “business plans and strategies”).

2. PX3134/RX1791
PX3134/RX1791, entitled “National Account Review 10/23/19” is a PowerPoint providing

an overview of Turning Point’s National Account performance in 2019. Vignone Decl. § 7. There
is highly material information throughout this document, which provides, at the retailer level,
information about the distribution levels of various Turning Point products (not limited to
RipTide), promotional programs that Turning Point is running, upcoming plans, analysis of how
Turning Point’s programs are performing, and strategies for improving Turning Point’s
performance, as well as detailed granular data about retailer-specific performance. Id.*

This information is highly valuable to Turning Point, its competitors, and its customers. If
it were disclosed to the public, it would provide an unfair advantage to Turning Point’s competitors
because they would be able to understand how Turning Point’s products perform at particular chain
stores and Turning Point’s specific strategies and promotions designed to improve Turning Point’s
performance, giving them the opportunity to undercut Turning Point in the deals they offer Turning
Point’s customers. See In re Polypore, 2009 WL 1499350, at *5 (granting in camera treatment
for “customer-specific documents” and “documents containing “pricing strategy” and “market
analysis”). It would also provide Turning Point’s customers with leverage in negotiations with
Turning Point because Turning Point’s customers would be able to see all the promotions that

Turning Point offers other chain stores.

T This information is located on the slides with the Bates numbers TPB-JLI-FTC000000228, TPB-JLI-
FTC000000231, TPB-JLI-FTC000000233, TPB-JLI-FTC000000235, TPB-JLI-FTC000000238, TPB-JLI-
FTC000000241, TPB-JLI-FTC000000244-245, TPB-JLI-FTC000000248-249, TPB-JLI-FTC000000252-253, TPB-
JLI-FTC000000256-257, TPB-JLI-FTC000000259, TPB-JLI-FTC000000261-263, and TPB-JLI-FTC000000265-
272. Vignone Decl. q 7.
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3. PX3135
PX3135 is a “Playing to Win” Highlights Document from March 2019, which documents

develops in Turning Point’s relationships with specific customers. Vignone Decl. § 8. This
document is material to Turning Point, its competitors, and its customers because it contains the
names and locations of specific retail stores that carry Turning Point’s products as well as detailed,
granular information about the performance of specific Turning Point products at specific stores,
documents changes to the Turning Point products carried by these specific retail stores, and
describes meetings between representatives of Turning Point and the retailers at TPB-JLI-
FTC000000294-296 and TPB-JLI-FTC000000301-313. Id. If disclosed, this information would
advantage Turning Point’s competitors in their dealings with these retailers by informing them
how Turning Point was performing at particular retailers and about changes to Turning Point’s
relationships with these retailers. It would provide Turning Point’s customers with unfair leverage
in negotiations with Turning Point because they would know how Turning Point’s products
perform at similar retailers as well as promotions or offers Turning Point is providing other
retailers. See re Polypore, 2009 WL 1499350, at *5 (granting in camera treatment for “customer-

specific documents™)

4. PX3145

PX3145 is an example of a presentation, delivered periodically to management, concerning
Turning Point’s vapor distribution and direct-to-consumer vapor businesses (known as “IVG”) and
addressing developments in the vapor industry and other information that is relevant to
understanding vapor products, including those manufactured and/or distributed by Turning Point.
Vignone Decl. § 9. TPB-JLI-FTC000000041-042 contains detailed information about IVG’s
financial performance, comparing its actual performance to its budget and analyzing, at a granular

level, its SG&A expenses, and highly sensitive profits and margin data.
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This information is material to Turning Point, its competitors, and its customers because
public disclosure of this information would provide Turning Point’s competitors with an unfair
advantage over Turning Point by allowing them to understand nonpublic information about
Turning Point’s financial performance, including Turning Point’s costs, expenses, and margins.
1d. 9 9. See In re Polypore, 2009 WL 1499350, at *5 (granting in camera treatment for documents

containing “costing data” and “sales and financial information™).

5. PX7030-001-094

During his deposition, Mr. Wexler twice referred to plans of Turning Point that are the
subject of ongoing and anticipated litigation at 25:10 to 26:15 and 152:21 to 153:11. The
information contained in these statements is material and, if disclosed, could harm Turning Point’s
relationships with business partners and provide competitors with an unfair advantage. Vignone

Decl. § 11.

IV.  TURNING POINT’S NON-PARTY STATUS WEIGHS IN FAVOR OF
GRANTING IN CAMERA STATUS

Turning Point’s status as a non-party further strengthens its claim for in camera treatment
of the Confidential Documents. As a non-party, its request deserves “special solicitude.” See In
re Kaiser Aluminum, 1984 WL 565325, at *1. As the FTC has previously recognized, granting
“special solicitude” to third-party requests for in camera treatment “encourages cooperation with
future adjudicative discovery requests.” Id.

V. DURATION

Turning Point seeks in camera treatment for the Confidential Documents for a period of
five years. Five years is necessary to protect Turning Point from suffering the competitive injuries
it would suffer if the highly sensitive information contained in the Confidential Documents were

disclosed. If this information is disclosed sooner, Turning Point will lose the advantages it has
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gained from the confidentiality of the information contained in the Confidential Documents. /n re
Otto Bock Healthcare N. Am., Inc., 2018 FTC LEXIS 111, at *11 (July 6, 2018) (granting in
camera treatment for five years from time of order to non-party’s ordinary business records,
including documents containing product level sales data and pricing information); In re 1-800

Contacts, 2017 FTC LEXIS 55, at *8-10 (Apr. 4, 2017).

VL. CONCLUSION

For the forgoing reasons, Turning Point respectfully requests that the Court grant in camera

treatment of the Confidential Documents for at least five years.

Date: May 7, 2021 Respectfully submitted,

/s/ Mark A. Ford

Mark A. Ford

Katherine V. Mackey

Gary B. Howell-Walton

WILMER CUTLER PICKERING
HALE AND DORR LLP

60 State Street

Boston, MA 02109

(617) 526-6000

mark.ford@wilmerhale.com

katherine.mackey@wilmerhale.com

gary.howell-walton@wilmerhale.com

Counsel for Turning Point Brands, Inc.

10


mailto:gary.howell-walton@wilmerhale.com
mailto:katherine.mackey@wilmerhale.com
mailto:mark.ford@wilmerhale.com

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/07/2021 | Document No. 601358 | PAGEEL&BL‘QIBQ *Public*

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Altria Group, Inc.,
a corporation, Docket No. 9393

And

JUUL Labs, Inc.,
a corporation

Respondents.

[PROPOSED] ORDER GRANTING MOTION OF NON-PARTY TURNING POINT
BRANDS FOR IN CAMERA TREATMENT OF PROPOSED TRIAL EXHIBITS

On May 7, 2021, non-party Turning Point Brands, Inc. (“Turning Point”) moved for in
camera treatment of certain proposed trial exhibits. Upon consideration, the Motion is GRANTED
and it is hereby ORDERED that the following documents are provided with in camera treatment
under 16 C.F.R. § 3.45(b) for five years from the date of this order.

Exhibit Document Bates Range Locations Containing
No. Description Confidential Information

PX3133 | Riptide TPB-JLI-FTC000000108-154 | TPB-JLI-FTC000000130-135;

RX1790 | Product TPB-JLI-FTC000000138-141

Launch: Sales
Training Brand

Overview
PX3134 | National TPB-JLI-FTC000000226-272 | TPB-JLI-FTC000000228
RX1791 | Account TPB-JLI-FTC000000231;
Review TPB-JLI-FTC000000233;
10/23/19 TPB-JLI-FTC000000235

TPB-JLI-FTC000000238;
TPB-JLI-FTC000000241;
TPB-JLI-FTC000000244-245;
TPB-JLI-FTC000000248-249;
TPB-JLI-FTC000000252-253;
TPB-JLI-FTC000000256-257;
TPB-JLI-FTC000000259;
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TPB-JLI-FTC000000261-263;
TPB-JLI-FTC000000265-272
PX3135 | Playing to Win | TPB-JLI-FTC000000294-313 | Entire Document
Highlights
PX3145 | September TPB-JLI-FTC000000040-054 | TPB-JLI-FTC000000041-042
2019 IVG
Business
Presentation
PX7030 | Deposition of | PX7030-001-094 25:10 to 26:15;
RX0133 | Larry Wexler 152:21 to 153:11
ORDERED:

The Honorable D. Michael Chappell
Chief Administrative Law Judge

Date: May [ ], 2021
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Altria Group, Inc.,
a corporation, The Honorable D. Michael Chappell

And Docket No. 9393

JUUL Labs, Inc.,
a corporation,

Respondents.

PROOF OF SERVICE OF PUBLIC FILING
AND CERTIFICATION PURSUANT TO 16 C.F.R. § 4.2

I, Mark A. Ford, hereby certify that on May 7, 2021, I served a copy of Non-Party Turning Point
Brands, Inc.’s Motion for /n Camera Treatment, supporting declaration of Frank Vignone, and
Proposed Order electronically via email and the Office of the Secretary’s electronic filing system
to:

April Tabor

Acting Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW, Room H-113
Washington, DC 20580

secretary@ftc.gov

And pursuant to 9 1 of the Scheduling Order in the above-captioned matter by email to:

The Honorable D. Michael Chappell

Chief Administrative Law Judge

Office of Administrative Law Judges

600 Pennsylvania Avenue, NW, Room H-110
Washington, DC 20580

And pursuant to § 2 of the Scheduling Order in the above-captioned matter by email to Complaint
Counsel and counsel of record for the Respondents:


mailto:secretary@ftc.gov
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James Abell
jabell@ftc.gov
Dominic Vote
dvote@ftc.gov
Peggy Bayer Femenella
pbayer@ftc.gov
Erik Herron
eherron@ftc.gov
Joonsuk Lee
jleed@ftc.gov
Meredith Levert
mlevert@ftc.gov
Kristian Rogers
krogers@ftc.gov
David Motris
dmorris 1 @ftc.gov
Michael Blevins
mblevins@ftc.gov
Michael Lovinger
mlovinger@ftc.gov
Frances Anne Johnson
fjohnson@ftc gov
Jennifer Milici
jmilici@ftc.gov
Nicole J. Lindquist
nlindquist@ftc.gov
Jeanine K. Balbach
jbalbach@ftc.gov
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Complaint Counsel

David Gelfand
dgelfand@cgsh.com

Jeremy Calsyn
jealsyn@cgsh.com

Jessica Hollis
jhollis@cgsh.com

Matthew Bachrack
mbachrack@cgsh.com

Linden Bernhardt
Ibrenhardt@cgsh.com

Cleary Gottlieb Steen & Hamilton LLP

2112 Pennsylvania Avenue NW

Washington, DC 20037

Counsel for Respondent Juul Labs, Inc.

Debbie Feinstein
debbie.feinstein@arnoldporter.com
Robert Katerberg
robert.katerberg@arnoldporter.com
Justin Hedge
justin.hedge@arnoldporter.com
Francesca Pisano
francesca.pisano@arnoldporter.com
Le-Tanya Freeman
tanya.freeman@arnoldporter.com
Adam Pergament
adam.pergament@arnoldporter.com
David Kouba
david.kouba@arnoldporter.com
Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20011

Marc Wolinsky
MWolinsky@wlIrk.com
Jonathan Moses
IMMoses@wlrk.com
Kevin Schwartz
KSchwartz@wlrk.com
Adam Goodman
ALGoodman@wlrk.com
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019
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Beth Wilkinson
bwilkinson@wilkinsonstekloff.com

James Rosenthal
jrosenthal@wilkinsonstekloff.com

J.J. Snidow
jsnidow(@wilkinsonstekloff.com

Wilkinson Stekloff LLP

2001 M Street NW, 10th Floor

Washington, DC 20036

Moira Penza
mpenza@wilkinsonstekloff.com

Wilkinson Stekloff LLP

130 W 42nd Street, 24th Floor

New York, NY 10036

Counsel for Respondent Altria Group, Inc.

/s/ Mark A. Ford
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Altria Group, Inc.,
a corporation, The Honorable D. Michael Chappell

And Docket No. 9393

JUUL Labs, Inc.,
a corporation,

Respondents.

DECLARATION OF FRANK VIGNONE IN SUPPORT OF NON-PARTY TURNING
POINT BRANDS, INC.’S MOTION FOR IN CAMERA TREATMENT OF PROPOSED
TRIAL EXHIBITS

1. I am Vice President of Sales at Turning Point Brands, Inc. (“Turning Point”), non-
party in the above-captioned proceeding. In this role I am responsible for the strategic
development, direction and execution of Turning Point’s sales organization including field sales,
retail and wholesale national accounts, trade marketing, and customer service. I have worked at
Turning Point since January 2018 and prior my current position I was the Senior Director of
National Accounts, responsible for developing and leading go to market strategies, training,
development and advancement for our national accounts team.

2. I am familiar with the documents forming the subject of the instant motion (the
“Confidential Documents™). Turning Point produced these documents in response to subpoenas

issued by the FTC and JUUL Labs, Inc. in the above-captioned proceedings. True and Correct

copies of the Confidential Documents are attached as Exhibits A1-AS.
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3. I have personal knowledge of the following facts, with the exception of the facts
contained in Paragraphs 12 and 13, which I believe to be true on information and belief based on
my investigation.

4, Turning Point is a manufacturer, marketer, and distributor of products in the
smoking accessories and other tobacco products (“OTP”) industry. The OTP industry consists of
non-cigarette products, and Turning Point has three focus segments in this industry: the Zig-Zag®
Products segment, which primarily includes rolling papers and cigarette wraps; the Stoker’s®
Products segment, which includes moist snuff and chewing tobacco; and the NewGen Products
segment, which includes a Turning Point subsidiary dedicated to alternative products (including
CBD and nutraceuticals), Turning Point’s vape distribution business, and certain hemp and
cannabis products. Among Turning Point’s NewGen products is the RipTide pod-based vaping
system, which competes with JUUL.

5. Turning Point’s primary competitors are significantly larger and have more
resources, and impose continuing competitive pressure on Turning Point. Turning Point must
therefore compete aggressively to ensure that its products are available to consumers and are
competitively priced. I know from my experience at Turning Point that information about Turning
Point’s customers, sales strategies, marketing plans, and finances is highly valuable both to
Turning Point’s competitors and its customers, and the disclosure of such information would
unfairly advantage Turning Point’s competitors and would provide Turning Point’s customers with
leverage over Turning Point in negotiations.

6. PX3133/RX1790 is a PowerPoint presentation that was developed in 2019 to train
Turning Point’s sales force to more effectively market RipTide. This document is kept confidential

in the ordinary course of Turning Point’s business and is marked “For Internal Use Only” on each
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page. It has not been disclosed to the public. This document provides an overview of RipTide’s
distinguishing features, pricing, competitors, and sales and marketing plans. In particular, the
pages numbered TPB-JLI-FTC000000130-135 and TPB-JLI-FTC000000138-141 describe
detailed short- and long-term marketing plans for the placement of RipTide in independent retail
stores. These slides describe goals for Turning Point’s sales force, detail specific strategies and
messaging, and provide sample pricing for RipTide products, including discounts. Although these
plans were introduced to the sales force in 2019, they are similar to the plans that Turning Point
uses today. If information on these pages were disclosed to the public, it would provide an unfair
advantage to Turning Point’s competitors, who could alter their marketing strategies, pricing, and
messaging to specifically counter Turning Point. Moreover, insight into Turning Point’s specific
promotional pricing and sales strategies would give customers leverage in negotiations with
Turning Point.

7. PX3134/RX1791 is a PowerPoint that provides an overview of Turning Point’s
National Account performance in 2019. It is kept confidential in the ordinary course of business
and has not been disclosed to the public. It provides information about the distribution levels of
various Turning Point products at each retailer, promotional programs that Turning Point is
running with each retailer, upcoming plans for each retailer, analysis of how Turning Point’s
programs are performing at each retailer, and strategies for improving Turning Point’s
performance with each retailer. This information is contained on the slides with the Bates numbers
TPB-JLI-FTC000000228, TPB-JLI-FTC000000231, TPB-JLI-FTC000000233, TPB-JLI-
FTC000000235, TPB-JLI-FTC000000238, TPB-JLI-FTC000000241, TPB-JLI-FTC000000244-
245, TPB-JLI-FTC000000248-249, TPB-JLI-FTC000000252-253, TPB-JLI-FTC000000256-

257, TPB-JLI-FTC000000259, and TPB-JLI-FTC000000261-263. The presentation also contains
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detailed, granular data analyzing how Turning Point’s different products have performed with each
retailer at TPB-JLI-FTC000000265-272. If this information were disclosed to the public, it would
provide an unfair advantage to Turning Point’s competitors because they would be able to
understand how Turning Point’s specific products perform at specific chain stores and Turning
Point’s specific strategies and promotions designed to improve Turning Point’s performance,
giving them the opportunity to undercut Turning Point in the deals they offer Turning Point’s
customers. It would also provide Turning Point’s customers with leverage in negotiations with
Turning Point because Turning Point’s customers would be able to see all the promotions that
Turning Point offers other chain stores that sell Turning Point’s products.

8. PX3135 is a “Playing to Win” Highlights Document from March 2019. Turning
Point creates these documents periodically to document customer-specific developments. It is kept
confidential in the ordinary course of business and has not been disclosed to the public. It contains
the names and locations of specific retail stores that carry Turning Point’s products, documents
changes to the Turning Point products carried by these specific retail stores, and describes meetings
between representatives of Turning Point and the retailers at TPB-JLI-FTC000000294-296 and
TPB-JLI-FTC000000301-313. It also contains detailed, granular information about the
performance of specific Turning Point products at specific stores at TPB-JLI-FTC000000297-300.
The information in this document, if disclosed to the public, would provide Turning Point’s
competitors with an unfair advantage over Turning Point by providing them with granular
information about Turning Point’s performance at particular retailers and incremental
improvements that Turning Point has made at these retailers over time. It would provide retailers

with leverage in negotiations with Turning Point because it would inform them of how Turning
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Point’s products perform at other, similar retailers, and would give them information about
promotions that Turning Point is offering to other retailers.

0. PX3145 is a presentation concerning Turning Point’s vapor distribution and direct-
to-consumer vapor businesses (referred to internally as “IVG”). These presentations are delivered
periodically to Turning Point’s management and inform management of developments in the vapor
industry and the performance of Turning Point’s vapor business and provide other information that
is relevant to understanding vapor products, including those manufactured and/or distributed by
Turning Point. These presentations are kept confidential in the ordinary course of business and
have not been disclosed to the public. This presentation contains detailed information about IVG’s
financial performance, comparing its actual performance to its budget and analyzing, at a granular
level, its SG&A expenses, and highly sensitive profits and margin data at TPB-JLI-
FTC000000041-042. Public disclosure of this information would provide Turning Point’s
competitors with an unfair advantage over Turning Point because it would allow them to
understand nonpublic information about Turning Point’s financial performance, including Turning
Point’s costs, expenses, and margins.

10. I keep PX3133/RX1790, PX3134/RX1791, and PX3135 saved to my computer.
They are not saved on Turning Point’s server or otherwise made generally available to the
employees of Turning Point.

11. I have reviewed portions of the deposition of Larry Wexler, Turning Point’s
President and Chief Executive Officer. In the portion of the deposition from 25:10 to 26:15 and
152:21 to 153:11, Mr. Wexler testifies about specific but significant non-public strategic plans.
These plans have no bearing on the issues in this case but are nevertheless highly sensitive. If

those specific plans become public, it may significantly impact Turning Point’s relationships with
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business partners and provide competitors unfair competitive advantage. Turning Point has kept
the plans described in this portion of Mr. Wexler’s transcript highly confidential—they are not
publicly disclosed and they are only communicated to Turning Point employees on a strict “need
to know” basis.

12.  The importance of not disclosing confidential information is emphasized within
Turning Point. When hired, it is my understanding that it is standard practice for new Turning
Point employees to sign Turning Point’s Code of Business Conduct and Ethics, which prohibits
employees from disclosing confidential or proprietary information outside of Turning Point. This
prohibition extends to “all non-public information that might be of use to competitors or harmful
to [Turning Point] or its customers, if disclosed, as well as “information that suppliers and
customers have entrusted [Turning Point]” and “information about [Turning Point’s] financial
condition, prospects or plans, its marketing and sales programs and research and development
information.”

13.  Itis my understanding that it is also standard practice for newly hired Turning Point
employees to sign an acknowledgement that they have read Turning Point’s Employee Handbook,
which provides that “secret, proprietary, confidential, or attorney-client privileged information
will not be disclosed to external parties or employees without a ‘need to know.” Such information
includes, but is not limited to, business information related to our clients and information regarding
the development of systems, processes, products, know how, technology, or other internal
business-related communications.”

14.  The portions of the documents and transcript described above are each considered
confidential and proprietary and are subject to these confidentiality restrictions spelled out in the

Code of Business Conduct and Employee Handbook.



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/07/2021 | Document No. 601358 | PAGEEL&BL‘QIBQ *Public*

I declare under penalty of perjury that the foregoing is true and correct. Executed on April

30, 2021.
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Frank Vlgnone
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UNI TED STATES OF AMERI CA
FEDERAL TRADE COMM SSI ON
OFFI CE OF ADM NI STRATI VE LAW JUDGES

______________________________________ X
In the Matter of
ALTRI A GROUP, I NC.,

a corporation,

- and- Docket No. 9393
JUUL LABS, | NC ,

a corporation,

Respondent s.

______________________________________ X

*** CONFI DENTI AL * * *

(Via renote videoconference)

January 29, 2021
9:05 a.m Eastern

Confi denti al Vi deoconference
Deposi tion of LARRY WEXLER, before
Kristi Cruz, a Notary Public of the State of

New Yor k.
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Page 2 Page 4
1 1
2 APPEARANCES (Al appearing renptely) 2 e I NDE X-----------mcmmmmnn-n
3 3 WTNESS EXAM NATI ON BY PAGE
4  FEDERAL TRADE COVM SSI ON 4 LARRY VEXLER MR SOAATI 5, 185
5 Attorneys for Conplai nant 5 MR LEE 147
6 600 Pennsyl vani a Avenue, NW 6
7 Washi ngton, D.C. 20580 7
8 BY: JOONSWK LEE, ESQ 8  EXH BI TS PREVI QUSLY MARKED REFERRED TQ
9 ERIK M HERRON, ESQ 9 Véxl er 1 - page 13
10 EDDI E WATKI NS, ESQ 10 [Wxier 3 - page 52
11 202. 326. 2289 11 [Wéxier 13 - page 73
12 jleed@tc. gov 12 vexl er 4 - page 80
13 13 Wexl er 5 - page 88
14  WACHTELL LIPTON ROSEN & KATZ 14 [Véxier 7]- page 114
15 Attorneys for Respondent Altria Goup, Inc. 15 Vexl er 8| - page 123
16 51 West 52nd Street 16 Vexler 9 - page 129
17 New York, New York 10019 17 Vexl er 10 - page 136
18 BY:  ADAM SOWATI, ESQ 18 [Wexier 12/- page 141
19 KEVIN S. SCHWARTZ, ESQ 19 |[Wéxier 11l - page 143
20 ADAM L. GOODMAN, ESQ 20
21 212. 403. 1062 21
22 asow ati @V rk.com 22
23 23
24 24
25 25
Page 3 Page 5
1 1 PROCEED NGS - QONFI DENTI AL
2 APPEARANCES (Cont'd) 2 THE COURT REPCRTER  The attor neys
3 3 participating in this deposition
4  CLEARY COTTLIEB STEEN & HAM LTON LLP 4 acknow edge that | amnot physically
5 Attorneys for Respondent JUUL Labs, Inc. 5 present in the deposition roomand that |
6 2112 Pennsyl vani a Avenue, NW 6 will be reporting this deposition
7 Viéshi ngton, D.C. 20037 7 renotely. They further acknow edge that,
8 BY:  LINDEN BERNHARDT, ESQ 8 inlieu of an oath admnistered in person,
9 202. 974. 1500 9 the witness will verbally declare his/her
10 I ber nhar dt @gsh. com 10 testinony in this natter is under penalty
11 11 of perjury.
12 WLMER HALE 12 The parties and their counsel
13 Attorneys for the Wtness 13 consent to this arrangenent and waive any
14 60 State Street 14 objections to this manner of reporting.
15 Boston, Massachusetts 02109 15 M ease indicate your agreenent by stating
16 BY: MARK A FORD, ESQ 16 your name and your agreenment on the record.
17 KATHERI NE V. MACKEY, ESQ 17 (Al parties consent to the
18 617. 526. 6000 18 stipul ation.)
19 mar k. f ord@w | ner hal e. com 19 LARRY WE XL ER
20 20 called as a witness, having been duly
21 ALSO PRESENT: 21 sworn by a Notary Public, was exam ned
22 ZACH CZERENDA, Tech Support 22 and testified as fol | ows:
23 CAI TLIN MALCFF, Turning Point Brands, Inc. 23 EXAM NATI ON BY
24 24 MR SONATI:
25 25 Q God norning, M. Véxler. Can you
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Page 6 Page 8
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 pl ease state and spell your full name for the 2 A | was not aware.
3 recor d? 3 Q Are you aware, M. Veéxler, that
4 A I'ncl uding mddl e nane? 4 after the FTC started this admnistrative
5 Q Sure. 5 case, we, neaning Alitria and JUL's outside
6 A Lawence Stuart Véxler, 6 counsel, served a subpoena on Turning Point
7 L-AWRENGE nidd e name Stuart, 7 Brands asking for sone docunents?
8 ST-UART, last nane Véxler, WEXL-ER 8 A Yes.
9 Q Wio is your enpl oyer? 9 Q Are you aware that Turning Point has
10 A Turni ng Poi nt Brands. 10 produced docurents, as a result of this
11 Q And what is your current title? 11 process?
12 A Presi dent and CEQ 12 A Yes.
13 Q Ckay. Thank you for that 13 Q Ckay. Just a couple of questions
14 information. It's nice to meet you, 14 about your history giving testinony.
15 M. Véxler. M nane is AdamSow ati, |'mone 15 Have you ever testified in either a
16 of the counsel representing Altriain this 16 deposition or trial setting?
17 matter. Thank you so nuch for naking yourself |17 A Yes.
18 availabl e today. | know you're very busy and 18 Q Vs that testinony given in
19 you and your conpany are third parties to this |19 connection with your work at Turning Point?
20 di spute, so we really appreciate you being 20 A Yes.
21 here today. Ve're going to try and nake this 21 Q Ckay. Can you briefly describe what
22 as efficient and quick and painl ess as 22 you gave testinony about?
23 possi bl e. 23 A | al so gave testinony when | was at
24 A Ckay. 24 Philip Mrris -- at Altria, sorry.
25 Q So, just by way of background, do 25 Q Ckay. Veéll, if you could, just tell
Page 7 Page 9

1 L. WEXLER - QONFI DENTI AL 1 L. WEXLER - QONFI DENTI AL
2 you understand you're here today to give 2 me about what you gave testimony at Philip
3 testinony in a legal case between the Federal 3 Morris first.
4 Trade Cormission and Altria and JUL, right? 4 A There was a di spute between Turning
5 A Yes. 5 Point and one of its conpetitors, public
6 Q And you understand that the FTC has 6 t obacco.
7 sued Altria and JUL saying that a 35 percent 7 Q Ckay. Thanks for that information.
8 investnent that Altria nade in JUL was 8 Now, you're aware that this is a
9 anti-conpetitive; is that right? 9 remote deposition. It's newfor nany of us,
10 A | can't speak to the specific |egal 10 so we'll just try and cooperate and get
11 i ssues involved, but | understand that the FTC |11 through sone technical glitches that may occur
12 issuing Philip Mrris -- I"'msorry. | worked |12 and be as efficient as possible.
13 there 20 years, and | will slip and say Philip |13 Just so you understand what's goi ng
14 Mrris pretty often -- Altria acquisition of a |14 to happen today, you' ve been in a deposition
15 portion of JUUL. 15 before. \'re going to ask you a nunber of
16 Q Are you aware that before FTC filed 16 questions. |'Il go first, then an attorney,
17 this case, they conducted an investigation? 17 M. Lee, an attorney representing the FTC
18 A Yes. 18 will have an opportunity to ask you questions.
19 Q Are you al so aware that you signed a |19 Do you understand t hat ?
20 Decl aration that Turning Point Brand and its 20 A Yes.
21 counsel gave to the FTC? 21 Q Ckay. |'mjust going to go through
22 A Yes. 22 a few nore ground rul es, understanding that
23 Q Are you anare, M. Véxler, that your |23 you' re experienced wth depositions before.
24 col l eague, Brittani Qushnan, also subnitted a 24 So, do you understand that you're
25 Decl aration to FTC? 25 testifying under oath today, just as you woul d
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Page 10 Page 12
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 be testifying under oath in a court at trial? 2 Q Do you have any form of
3 A Yes. 3 communi cation with your attorneys at disposal,
4 Q Ckay. W should try not to speak 4 such as a chat function or text nessaging?
5 over each other today. Athough at tines it 5 A No. M phone is off.
6 mght ook |ike we're having a conversation, 6 Q M. Véxler, as we've just discussed,
7 there's a court reporter here taking down 7 you prepared a Declaration in connection wth
8 everything we're saying. So to make her job 8 this matter. | plan to go through and ask you
9 easier, | ask that you let ne finish asking 9 questions about it. 1'll show you sone ot her
10 questions before you answer, and I'll try and 10 docurents, but 1'Il keep referring to that
11 return the favor by letting you finish your 11 Declaration to organi ze our discussion today.
12 answer before | ask another question. 12 So it would be great if you coul d keep it
13 A That is fair. 13 handy.
14 Q Smlarly, inorder for the court 14 A | don't have anything on ny desk. |
15 reporter to take down your answers, | ask that |15 don't have it handy. Maybe they shoul d send
16 you pl ease answer verbally with a yes or no 16 it tothe chat roomso | can put it up on ny
17 rather than noddi ng or naking sone ot her 17 screen.
18 gesture. Ckay? 18 Q | amgoing to share that right now
19 A Under st ood. 19 with you via the Zoomchat. Hopefully this
20 Q If a question | ask is unclear, 20 wor ks.
21 please let ne know [|'ll try torestate it so |21 A Ckay. This will be a test.
22 it's clear. 22 Q Ckay. It says that it sent
23 Fromtine to time, your counsel may 23 successful l'y.
24 object to certain questions. Lhless a 24 A let's see if it mdeit. Sorry, I'm
25 question is asking you for privileged 25 playing with two screens.

Page 11 Page 13
1 L. WEXLER - QONFI DENTI AL 1 L. WEXLER - QONFI DENTI AL
2 information, your counsel is just making an 2 Q No problem (Once you have that
3 objection for the record, and you should still 3 open, | will suggest that you don't close it
4 ansver the question after he or she makes the 4 because | will be constantly referring toit.
5 objection. Does that nake sense? 5 A That's why | thought it would be a
6 A Uhder st ood. 6 good idea to keep it open on ny desk.
7 Q W're going to take a | ook at sone 7 Q O d that work?
8 docurents which will be narked as exhibits to 8 A Yeah, | have it open.
9 your deposition. | understand you may have 9 Q I'mgoing to go ahead and nmark your
10 had an opportunity to practice the Zoom chat 10 Declaration as Véxler Exhibit 11 |Is this a
11 function, which is what I'll use to share 11 Declaration that you signed on March 26, 2020?
12 docunent s. 12 A I'lIl take a look at it.
13 Today' s deposition is not an 13 Yes, it does look like it.
14 endurance test. |If there comes a tine you 14 Q How did you cone to prepare and sign
15 need a break, just let ne know Ve'|l take a 15 it?
16 quick break. But if there's a question 16 A | was interviewed by the FTC  They
17 pending, | ask that you pl ease answer the 17 asked me to give sonme insights fromny
18 question before we take the break. Does that 18 experience of being in the tobacco business
19 wor k? 19 and selling products in Gstores. And |
20 A Under st ood. 20 conducted an intervieww th them and the
21 Q Wth those ground rules out of the 21 docurent was prepared, and | nade one snal |
22 way, M. Véxler, is there anything that nay 22 edit and signed it.
23 affect your ability to give truthful and 23 Q Ckay. Dd the FTC reach out to you
24 conpl ete testimony today? 24 initially?
25 A Not that |'maware of. 25 A | was approached by ny general
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Page 14 Page 16
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 counsel . 2 Q Are there any enpl oyers or job
3 Q Can you tell me whomyou spoke with 3 opportunities you' ve had that are not
4 at the FTC? 4 mentioned in Paragraph 1?
5 A | have an unbelievable facility for 5 A Yeah, | had a lot of sunmer jobs
6 forgetting every nane |'ve ever been told. 6 when | was in college. | started up a conpany
7 No, | can't. 7 while | was in college that | didn't nention
8 Q Can you tell ne about the 8 here, and it doesn't really specify each of ny
9 conversation? Wat did you discuss with then? 9 jobs at Philip Mrris, nor does it specify the
10 A It was a broad-ranging conversation, |10 conpanies | worked with as a consul tant.
11 and we discussed a | ot of elements about the 11 Q Ckay. MNow you left Philip Mrris
12 vape busi ness, he seened to be interested in 12 in 1998, right?
13 | earning about the vape business, and al so how |13 A Yes.
14 one markets in Gstores, and a little bit 14 Q Wy did you leave Philip Mrris, in
15 about ny experience at Philip Mrris -- | 15 1998?
16 guess it was Philip Mrris then, so |I'll call 16 A | was being considered for the job
17 it Philip Mrris because it's easier for ne. 17 of running Philip Mrris USA A guy naned
18 Q Recogni zing that it's now -- 18 M ke Szymanczyk was given the job, and he
19 A Atria 19 decided that he did not want to work with me
20 Q -- Atria. 20 anynore. | was offered sone opportunities in
21 How di d you cone to cover the 21 International, didn't want to nove ny famly,
22 particul ar subjects in your Declaration? 22 and so | decided to | eave.
23 A | was asked questi ons. 23 Q Ckay. So, the option was either go
24 Q Are there topics that the FTC asked 24 international or find another opportunity?
25 you to address that are not reflected in the 25 A As | renmenber it, yes.

Page 15 Page 17
1 L. WEXLER - QONFI DENTI AL 1 L. WEXLER - QONFI DENTI AL
2 Decl arati on? 2 Q Wat did you do, as a consul tant
3 A | don't remenber. | don't remenber 3 from1998 to 2003?
4 anyt hing of significance that was done with 4 A | worked with start-ups.
5 the Decl arati on. 5 Q Wat type of start-ups?
6 Q And they prepared the first draft of 6 A There were a nunber of them | did
7 the Declaration, you said? 7 the obligatory internet start-up. | worked
8 A M/ general counsel walked it into ny 8 with a cable conpany that was starting up an
9 office and said, "This is the Declaration," 9 operation in Japan, interestingly selling a
10 and that's as nuch as | know 10 science fiction channel to Japan, which an
11 Q Ckay. And you said you nade one 11 energi ng conpany selling a science fiction
12 smal | change? 12 channel in Japan, which | find very anusing.
13 A Yeah. | don't renenber what it was. 13 | also worked with a conpany that,
14 It was pretty mnor. It was just sonething 14 when you get your credit card bills, you get
15 that wasn't clear, so | changed the |anguage. 15 offers for free nagazines, free magazi ne
16 Q Wre there any discussions with the 16 subscriptions. Did you ever notice that? Now
17 FTC since you signed the Decl aration? 17 they' re called Synapse. | worked with that
18 A No, | do not renenber any. 18 conpany.
19 Q Wiy don't we start at the top of 19 And | also worked with a commodity
20 your Declaration, M. Veéxler, the first 20 hedge fund.
21 par agr aph. 21 Q Ckay. M. Véxler, why don't we turn
22 A Cay. 22 to Paragraph 2 of your Declaration.
23 Q Does Paragraph 1 correctly capture 23 A Ckay.
24 the entirety of your work experience? 24 Q So, just to confirm is Turning
25 A I'd say so. 25 Poi nt Brands currently a public conpany?
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Page 18 Page 20
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 A Yes. 2 A Li qui d was nade to our
3 Q You say that Turning Point operates 3 speci fi cati ons.
4 in three segnments; snokel ess tobacco products, 4 Q Now, RipTide is a pod system right?
5 snoki ng products, and NewGen products. 5 A Yes. It also has open liquids, tank
6 Does Turning Point manufacture its 6 I'i qui ds.
7 own products in all three segments? 7 Q Wat is a pod systen?
8 A The bul k of the products we sell are 8 A A pod systemis a vapor device that
9 nmade by third parties. 9 has a battery, and it has pods that are sold
10 Q Cay. 10 separately. And when connected, they nake one
11 A V& do make our noist snuff. 11 unit, and the consunmer can just sinply vape on
12 Q And you al so nake direct-type 12 it and get the vapor that they're | ooking for.
13 products, which we'll discuss |ater? 13 Q And just to be clear, RpTide is the
14 A It was produced by others for us. 14 only pod systemthat Turning Point currently
15 Q M. Véxler, what are NewGen 15 manuf act ures, right?
16 product s? 16 A It is the only pod systemthat we
17 A NewGen products -- NewGen is a 17 manuf act ure, yes.
18 division we started to put our products that 18 Q Ckay.
19 we call new generation. They're nontobacco 19 A W1, we don't manufacture it.
20 products. They coul d contai n nicotine, but 20 Q Ckay.
21 they' re nontobacco products. 21 A It's manufactured under the
22 Q And NewGen products include cl osed 22 contract.
23 system e-vapor products, right? 23 Q Besi des R pTide, has Turning Point
24 A Both cl osed and open, yes. 24 manuf act ured, either itself or through a
25 Q Wiat cl osed system products has 25 contractor, any other pod-based product in the
Page 19 Page 21
1 L. WEXLER - QONFI DENTI AL 1 L. WEXLER - QONFI DENTI AL
2 NewGen ei ther devel oped in-house or acquired 2 past ?
3 or |icensed? 3 A Not that | can renenber.
4 A The principal one was R pTide. 4 Q How about any other cl osed systens?
5 Q And you said that R pTide was 5 A Wl 1, if you think about closed
6 |'i censed? 6 systenms, we sell nutraceutical products that
7 A No, | did not say that. 7 are closed systens. V¢ also sold a product
8 Q Ch, it wasn't. Ckay. 8 called V2 froma conpany called WR that we
9 But you have a contract manufact urer 9 didin partnership wvith WR V& have been
10 that produces that for you? 10 invol ved with other closed systens. Aso --
11 A Yes. 11 Q Wy don't we -- sorry. Wy don't
12 Q Wo is that contract manufacturer? 12 we --
13 A I"'mdrawing a blank right now It 13 MR FCRD Larry, you shoul d
14 is one of the major Chinese vape manufacturers. |14 conpl ete your answer, if you had sonething
15 Q Ckay. Do you have an excl usive 15 el se to add.
16 right -- sorry. Strike that. 16 THE WTNESS.  (kay.
17 Did you develop the I P for R pTide, 17 A So, | just want to be clear, we've
18 or that was devel oped by the Chinese 18 tal ked about -- we do sell third-party
19 manuf act ur er ? 19 products that are closed systens. It's just,
20 A Wen you' re tal king about "IP," 20 those are the only two that we nake to our
21 whi ch conponent of the product |P are you 21 speci fications and sell.
22 tal ki ng about ? 22 Q | see.
23 Q Wl 1, | guess there's the liquid, 23 Wiat is the difference between a
24 right? So, did you develop the liquid 24 cl osed systemand a pod?
25 i n-house? 25 A In ny way of thinking, a pod is a
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1 L. VEXLER - CONFI DENTI AL 1 L. VEEXLER - CONFI DENTI AL
2 subset of closed systens. 2 shops.
3 Q Ckay. | guess naybe we shoul d take 3 Q Wiat is an e-conmerce sal es engi ne?
4 a step back. 4 A Essentially, the nmarketing is not
5 Wiat are closed system e-vapor 5 done face to face; it's done over the
6 product s? 6 internet. W& have a website. V¢ also have a
7 A The way | term"closed systens" is 7 group of sal espeopl e who call vape shops to
8 that the closed systemis a systemin which 8 generate orders.
9 the liquid is enbedded in the capsule, in the 9 Q You note that Vapor Shark is a vapor
10 container, and it has the ability to either be |10 suppl y whol esal er and line of vape shops.
11 one single unit, which can be di sposabl e; 11 How i s Vapor Shark's whol esal e
12 where you buy the whol e unit, including the 12 busi ness different than Vapor Beast's
13 battery. W call those disposable. O they 13 distribution business?
14 coul d be a cartridge systemwhere you coul d 14 A It"s alot Iess successful.
15 buy a cartridge that can be attached to a 15 Q Ckay. But is there anything
16 battery. O it can be a pod system which 16 different between a distribution business and
17 tends to be larger, and also liquidis 17 a whol esal e business, or are they the sane
18 contained init, and you can put it intoit 18 t hi ng?
19 and attach it. 19 A It is-- it's pretty much the same
20 Now, there are sone pod systens on 20 thing. | think the termnology difference is
21 the narket that are al so open systens. That 21 that Vapor Shark had some proprietary
22 is, the pod can be opened and refilled by the 22 product s.
23 consurer . 23 Q Those proprietary products are open
24 Q Now, you nentioned the V2 product. 24 systemproprietary products or closed systen?
25 Wat is the V2 product? 25 A I would classify that as open

Page 23 Page 25
1 L. VEXLER - CONFI DENTI AL 1 L. VEXLER - QONFI DENTI AL
2 A V2 product was one of the original 2 system
3 e-cigs, e-vapor products. It is a 3 Q Can we turn to Paragraph 4 of your
4 classification that we call Qgalikes. It 4 Decl arati on?
5 | ooks very much like a cigarette. It's 5 A Yes.
6 smal ler than a pod system It basically 6 Q You say that Turning Point operates
7 resenbl es a cigarette. 7 12 corporate stores and 40 franchise stores.
8 Q Do you still sell the V2? 8 Do these stores sell closed system
9 A No, we do not. 9 e-vapor products?
10 Q Wiy did you stop selling the V2? 10 s
11 A The JUL conpany bought VWWR  And I s
12 what they did is, we had a partnership with 12 ]
13 WR and they basically termnated the 13 B
14 partnership. 14 I
15 Q V¢'re going to talk alittle bit 15 1
16 more about G galikes a bit later. But if we 16 ]
17 could, turn to Paragraph 3 of your 17 ]
18 Decl arati on. 18 ]
19 A Ckay. Hold on. Ckay. 19 ]
20 Q You say the Vapor Beast is an 20 ]
21 e-commer ce sal es engine and a vapor supply 21 ]
22 whol esal er and |ine of vape shops. Do you see |22 I
23 that? 23 .
24 A Yeah. It's principally a 24 s
25 third-party distributor of products to vape 25 ]
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1 L. VEXLER - CONFI DENTI AL 1 L. VEEXLER - CONFI DENTI AL
2 ] 2 Q D d you sell any other pod-based
3 [ ] 3 syst ens?
4 [ ] 4 A | believe that in the stores, there
5 ] 5 were sone ot her pod-based systens.
6 I 6 Q Do you recall if you sold Vuse Alto?
T e 7 A It was never nentioned to ne. Ve
8 ] 8 never discussed -- it was never discussed in
O e 9 ny presence that we sold Vuse Aito. | didn't
0 s 10 review all the SKUs. There are 4,000 SKUs in
11 11 this business, soit takes a lot of time to
12 [ 12 keep up on it.
13 I Q  NIOY ACE or nyblu I NTENSE?
4 e 14 A | can't say with certainty that any
15 ] 15 of themwere sold. It wouldn't surprise ne,
16 Q Uhderstood. Did these stores sell 16 if they were.
17 cl osed system e-vapor products? 17 Q Do you recal | if your whol esal e
18 A Yes. 18 busi ness sells these products?
19 Q Do you recall which closed system 19 A | think that one of our whol esal e
20 e-vapor products? 20 busi nesses sol d nyblu, for a period of tine.
21 A In fact, if you go back to Vapor 21 It's the only thing | can renenber of any
22 Shark, Vapor Shark was one of the earliest 22 significance. As | said, we did sell JUL, a
23 third parties to be able to sell JUL. So, 23 lot of JUL at one tine.
24 until JUL shut off Vapor Shark, it actually 24 Q And when did you stop selling JUL
25 was a significant part of Vapor Shark's 25 again? | don't think | got that.

Page 27 Page 29
1 L. VEXLER - CONFI DENTI AL 1 L. VEXLER - QONFI DENTI AL
2 business in the stores, as an exanpl e. 2 A Just after they told us they
3 Q You nentioned that JUL shut down 3 wouldn't give it to us anynore. | don't
4 Vapor Shark. 4 remenber the date.
5 Wy did it -- what do you mean by it 5 Q Do you know if it was in 2018 or
6 shut down Vapor Shark? 6 20197
7 M FCRD | think he said, "shut 7 A | can't specul ate.
8 off." 8 Q Wy don't we turn to Paragraph 5 of
9 MR SONATI: Shut off. Sorry. 9 your Declaration. You say that your whol esal e
10 THE WTNESS:  Thank you. 10 figures include both closed and open systens,
11 MR FORD @ ahead. 11 al though open systens account for a much
12 A | don't know why they didit. Vapor |12 | arger part.
13 Shark had an agreenent to have access to JUL. 13 Wen you say, "much larger part,"
14 They're one of the first third-party people to |14 are you able to give ne a ball park on what
15 engage with JUL. And when JUL becane 15 percent of your total sales are open systens
16 popul ar, there was a runor that they were 16 versus cl osed?
17 havi ng some supply issues, there was a 17 A Significantly over 50 percent.
18 shortage in the market, and they stopped 18 Q Do you know if it's about
19 selling it to the Vapor Shark. 19 80 percent?
20 Q Ddthat materially affect your 20 A That would be fair. It fluctuates,
21 sal es? 21 fromtine to tine. | never calculated the
22 A A the tine, | think it was close to |22 average over tine.
23 17 percent of Vapor Shark's sales, if | 23 Q Ckay.
24 remenber correctly. That's pretty 24 A But it's very significant.
25 significant, yes. 25 Q And is it generally accurate to say
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2 that vape shops tend not to sell a large 2 reasons why peopl e want to swtch from
3 amount of cl osed systens while conveni ence 3 cigarettes. | can't speak to any one
4 stores tend to sell a significant anount of 4 individual's desire.
5 cl osed systens? 5 Q So, you don't see how O galikes can
6 MR LEE (bjection to form 6 carry the stignma associated for sone peopl e of
7 MR FCRD  (bjection. Vague. 7 cigarettes?
8 A Can you repeat the question, please? 8 A | imagine that there are sone peopl e
9 Q General |y, closed systens are 9 who felt nore confortable with G galikes
10 primarily sold at conveni ence stores as 10 because they function like a cigarette; same
11 opposed to vape shops, right? 11 shame and form In fact, we still have a
12 A I think our whol esal e busi ness' 12 O galike business. V¢ have a product called
13 sales reflect the mx of products that were 13 Sout h Beach Smoke that still sells QO galikes
14 sold in vape shops, yes. 14 to people.
15 Q I'd like to turn to Paragraphs 6 and |15 | think people may be confortabl e
16 7 of your Declaration. V& briefly di scussed 16 with them Sone people want to get as far
17 G galikes, just a second ago, and | have a few |17 away fromecigarettes as possible, so they nake
18 nore questions about them 18 choices. | think there's alot of cigarette
19 To begin, M. Véxler, what is a 19 snokers and there's a lot of people who are
20 G galike? 20 associated with vape, and there's a lot of
21 A Ggalike is termnol ogy that we use 21 reasons for that.
22 to describe a product that |ooks very much 22 Q Qd gali kes have seen their share
23 like a cigarette. It is cylinder, it's 23 decrease pretty dranatically in recent years,
24 roughly about the sane length of a cigarette, 24 right?
25 and it's decorated very simlar to a 25 A Yes. Inrecent years, | don't know
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2 cigarette. 2 It happened nore in the 2014, 2015, to 2018
3 Q G gali kes have a nunber of 3 peri od.
4 drawbacks, right? 4 Q And why is that?
5 A Yes. 5 A G galikes, as a product, had some
6 Q And you just said Ggalikes resenble 6 drawbacks. The size of it didn't allowfor
7 the size and shape of a cigarette, right? 7 | arge enough batteries, so it didn't deliver
8 A Yes. 8 enough vapor. | think the decline of
9 Q As aresult, they carry the stigma 9 G galikes started when open systens appeared
10 of cigarettes, correct? 10 on the narket. Qpen systens had | arger
11 A | can't speak to that. 11 batteries, had a bigger range of flavors.
12 Q Ckay. Wéll, for snokers |ooking to 12 They gave the individual a way of custom zing
13 switch fromcigarettes, the shape of a 13 their vaping experience. You could get
14 cigarette woul d, you know, might -- strike 14 different nicotine strengths, a nuch greater
15 that. 15 variety of flavors, you could get devices that
16 For many heal t h- consci ous peopl e, a 16 had nore or |ess energy, create big plunes of
17 cigarette has a negative connotation, right? 17 snoke, small plunes of snoke. The open
18 MR FORD  (bjection. 18 systens were the first thing that really
19 MR LEE  Sane objection. 19 started hurting the sales of O galikes.
20 A Can be. 20 Peopl e started switching to open systens.
21 Q Many i ndividual s | ooking to swtch 21 Q And pods have taken a significant
22 fromsnoking are looking to switch to a 22 share away of dgalikes, too, right?
23 heal thier alternative, right? 23 A Excuse ne?
24 MR FQRD:  (bjection. 24 Q Pods have taken a significant share
25 A I think there's a whol e variety of 25 away fromd galikes, right?
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2 A | believe that the sal es of pods has 2 level of satisfaction than the options you get
3 grown nuch faster than G galikes, and dgalike 3 fromopen systens and the options you get from
4 sal es have actually declined. But | think 4 sone pod systens and di sposabl e systens.
5 that the first big hit to Ggalikes was the 5 Q | don't want to junp around too
6 open systens, and then pods certainly replaced 6 much, but if we take a quick | ook at Paragraph
7 them certainly in Gstores. Pods grew much 7 11, you note there that JUL's products
8 | arger than dgalikes. 8 contain relatively high levels of nicotine, as
9 Q And you' d agree that the formfactor 9 high as 5 percent. Do you see that?
10 of pods contributed to their success, right? 10 A Yes.
11 A I think there's a whol e range of -- 11 Q dven the rise of products Iike JUL
12 MR FCRD: Hold on. 12 with nicotine concentrations in the 5 percent
13 (oj ection. Vague. 13 range, a product with 1.8 percent to
14 A What specifically are you asking? 14 2.4 percent nicotine would have difficulty
15 Q You can answer. 15 seei ng the success of products |ike JUL,
16 | was asking: You d agree that the 16 right?
17 formfactor of pods contributed to their 17 MR LEE (pjection to form
18 success, right? 18 MR FCRD  Vague.
19 A | think there are many issues that 19 A There woul d be -- repeat the
20 contributed to the success of pods. 20 question, please.
21 Q I'ncluding the formfactor? 21 Q Sure. So, given the rise of
22 A | imagine there's sone consuners who |22 products |ike JUL with a nicotine
23 like the formfactor. | can't speak to any 23 concentration in the 5 percent range, a
24 i ndi vi dual . 24 product with 1.8 percent to 2.4 percent
25 Q M. Véxler, in Paragraph 7, you say 25 ni cotine woul d have difficulty of seeing the
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2 that nmost G galikes were relatively lowin 2 success of products like JUL, right?
3 ni cotine concentration. Do you see that? 3 MR FCRD  (vjection.
4 A Yes. 4 MR LEE Sane objection.
5 Q Wien you say the nicotine 5 Q You can answer.
6 concentration was relatively low you're 6 A Ckay. So, you're isolating on the
7 conparing Ggalikes, in part, to pods |ike 7 percent of the nicotine, but you' re not asking
8 JUL, right? 8 the right question. The right question is the
9 A Yes, in part. But there's a range 9 conbi nation of the battery, conbination of the
10 of options in the vape narket. And | think 10 l'iquid, the conbination of the amount of
11 the real issue is that the ability of the 11 ni cotine, the amount of vapor that's produced.
12 G galikes to deliver the nicotine to the 12 There are open systens that have
13 consuner, it didn't have as nmuch inpact. 13 | ower levels of nicotine that are very
14 Q Can you explain that further? 14 successful; that use liquids with |ower |evels
15 A Vel |, the snall battery created less |15 of nicotine that are very successful because
16 vape; |ess vape carries |less nicotine. So, 16 the anount of vapor is larger. And sonme
17 therefore, the consurmer would get |ess 17 consuners are | ooking for nore vapor, but not
18 satisfaction. 18 necessarily for higher |evels of nicotine.
19 Q You woul d consider 1.8 percent to 19 There's a range of consuners and
20 2.4 percent nicotine concentration to be at 20 nicotine, and there are all kinds of
21 the low level that would contribute to | ow 21 subsegnents. You can't nake it as a universal
22 overal | consuner satisfaction, right? 22 staterent .
23 A | woul d consider the 1.8 to 2.4 23 Q Rght. But all else equal, a
24 conbined with the battery and the anount of 24 product with a 1.8 percent to 2.4 percent
25 vape produced to be a low level of -- a |ower 25 range woul d have less difficulty seeing
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2 success as a product in the 5 percent range, 2 Q The nicotine hit provided by an
3 right? 3 e-vapor product is inportant in determning
4 MR FCRD (bjection. Asked and 4 whether it will see commercial success, right?
5 answer ed. 5 MR LEE (bjection to form
6 MR LEE (vjection. 6 A You keep on isolating on the
7 A | don't know that | coul d add 7 nicotine, the nicotine hit. Ncotineis,
8 anything nore than | already said. 8 obviously, a very inportant conponent of why
9 Q Ckay. Wy don't we turn to 9 peopl e buy vapor products, but there's al so
10 Par agraph 8 of your Declaration. 10 factors such as the amount of vapor, the
11 A Wi ch one? 11 flavors, the range of flavors, the taste.
12 Q Paragraph 8 of your Declaration. 12 It's, basically, the whole experience. It's
13 A Ckay. Hold on. 13 not just one thing. It's aninportant -- it
14 Yes. 14 is an elenent, but it is part of a larger
15 Q Ckay. In the second to |ast 15 package of elements. In other words, coning
16 sentence, you say, "(pen systens provide a 16 out with the highest nicotine product woul d
17 larger nicotine hit than G galikes." 17 not necessarily make you the bi ggest success.
18 What is a nicotine hit? 18 Q | want to go back to Paragraph 7,
19 A It is an expression that some vapers |19 M. Veéxler. You talk about the drawbacks
20 have used with me, and it is the way they feel |20 there of G galikes, and you nention a few
21 the nicotine when it goes into their body. 21 things; you nention battery puffs, you nention
22 Q Wiy is a nicotine hit inportant to 22 flavors, and the nention the nicotine
23 snoker s? 23 strength.
24 A Apparently, inthe way -- I'm 24 So, clearly the nicotine strength
25 tal king about vapers, not snokers. 25 was one of the three factors you thought was
Page 39 Page 41
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2 Q To a vaper. 2 inportant and contributed to | ow overall,
3 A According to the consuners that | 3 consurer satisfaction, right?
4 talk to, that is one of the things they | ook 4 A The anount of nicotine in the
5 for; they look for the way the product nakes 5 product conbined with the battery and the
6 themfeel. That's why they're using the 6 anount of vapor produced delivered | ess
7 product . 7 satisfaction to consuners. These consuners,
8 Q And nost of the vapers you speak to 8 when they had al ternatives, chose other
9 are vapers that frequent vape shops, right? 9 products, and | believe that was one of the
10 A I'ma very curious guy, and | wll 10 factors, yes.
11 ask -- whenever | see a vaper, I'll ask him 11 Q M. Véxler, can we turn to
12 whet her he's on the street, in a vape shop, in |12 Par agraph 10 of your Declaration? You mention
13 a Gstore, at a party. It doesn't matter. 13 that because of their small size, closed
14 I"I'l talk to anybody. 14 systens are nore discreet than open systens.
15 Q Rght. But nost of your direct 15 Wat is the inportance for consumers
16 knowl edge through your business is through 16 of a product being discreet?
17 vape shops, right? 17 A | think there's two reasons for
18 MR FQRD (bjection. Vague. 18 consuners seeki ng out discreetness. (ne,
19 A | have a very broad background in 19 generally, if they're smaller and nore
20 tobacco and nicotine and vaping, so | can't 20 discreet, they're nore portable. You can slip
21 say that the ngjority of ny know edge cones 21 themin your pocket. They're just nore
22 fromvape shops. | spent 20 years at Philip 22 accessi bl e.
23 Morris. 23 The other thing is that, sone people
24 Q And that was 22 years ago, right? 24 tal k about how they, at times, are enbarrassed
25 A I left in 1998. 25 about being a vaper; society has made them
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2 enbarrassed about being a vaper, being a 2 uptake is even nore rapid than JUL's.
3 smoker, and they don't want to create big 3 Q Rght. And you're referring to a PK
4 plumes of snoke and call attention to 4 curve; is that right?
5 t hensel ves when they' re vapi ng. 5 A That's the nonencl ature, yes.
6 Q And let's turn to Paragraph 11 of 6 Q And so, in your view it's inportant
7 your Declaration. 7 for a product to seek commercial success for
8 A Ckay. 8 it to have satisfaction closer to that of a
9 Q You nentioned earlier that there 9 cigarette?
10 were a nunber of reasons for the rise of pods 10 MR FORD  (vjection.
11 and the increase in their popularity. 11 A Yeah. | think, as | said, the
12 Can you expound on that ? 12 studies | read were fromJUL. And | know
13 A Yeah. Pod systens had a nunber of 13 that they've attributed a lot of their
14 advant ages, conpared to open systens. They're |14 success with their ability tointate a
15 snal | er, nore conpact, easier to transport. 15 cigarette. | have no reason to disbelieve
16 Re-supplying a pod systemis a little easier 16 that .
17 than re-supplying an open system And 17 Q And you actual |y note, in Paragraph
18 conpared to O galikes, they had |arger 18 11 of your Declaration, that this was a,
19 batteries, nore effective batteries, they are 19 quote, "innovation," right?
20 nore effective at taking the liquid and 20 A Yeah. They were the first on the
21 turning it into vapor and giving consuners an 21 market to get as close to a cigarette as they
22 experience that they desire. 22 did. The first in the market that | know of,
23 Q Ckay. (ne of the other factors you 23 anyway.
24 mention in your Declaration is that "JUL's 24 Q M. Veéxler, you mention benzoic
25 products contain relatively high |evels of 25 acid. Wat is benzoic acid?
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2 nicotine, as high as 5 percent, and use 2 A Benzoic acid is an additive that
3 benzoic acid to increase the body's nicotine 3 JUL spoke a lot about. |'mnot a scientist,
4 absorption rate, creating satisfaction closer 4 so | can't speak to the exact mechani smand
5 to that of a cigarette.” 5 the way it works, but in talks to ny
6 Wiy was it inportant for JUL's rise 6 scientists, what they tell ne is that the
7 that it create a satisfaction closer to a 7 addi tion of benzoic acid all owed the consurer
8 cigarette? 8 to get nore nicotine into their systemfaster.
9 A Vell, alot of that infornation cane 9 But 1'mnot a scientist, so | don't knowif I
10 fromJUL. They published these studies that 10 got that exactly right.
11 showed the nicotine-uptake curve for JUL 11 Q So, that would help create
12 versus ot her vapor products. Wen you snoke a |12 satisfaction closer to that of a cigarette,
13 cigarette, what happens is that the 13 right?
14 bl oodstreamgets a fairly sharp rise in 14 A To get the PK curve closer to a
15 nicotine and then starts retreating over tine. 15 cigarette, yes.
16 And the curve on JUL nore closely resenbl ed 16 Q And that's sonething that a | ot
17 the curve of a cigarette, whereas open system |17 of -- that nmany cigarette snokers | ooking to
18 products and sone other vapor products don't 18 switch fromcigarettes are looking for, right?
19 real Iy have as high a spike in the begi nning. 19 MR LEE (bjection to form
20 And essentially, it builds over time nore than |20 A | can't speak to what -- snokers in
21 having a spi ke. 21 general, there are a couple people | talked to
22 They all wind up pretty much at the 22 who vape JUL and said, "This is the cl osest
23 sane pl ace because consuners tend to seek out 23 thing that |'ve gotten to a cigarette, | found
24 a certain level of nicotine over tinme. But 24 to acigarette." But that's a sanple of a
25 JUL's uptake was much nore rapid. G ogarette 25 handful. It's not a scientific sanple.
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2 Q Ckay. Do you think that the 2 vaper, and | couldn't speak fromny own
3 discreet format, the pod shape, was al so 3 experi ence.
4 necessary for JUL to see the success it's 4 Q M. Véxler, for the pod-based
5 seen? 5 products that Turning Point has sol d, how did
6 A | can't say whether it was necessary 6 it set the price of those products?
7 or not. 7 MR FCRD (pjection. | just want
8 Q Do you think it hel ped? 8 it clear for the record, when you say
9 A Consurrers tal ked about it a lot, so 9 "pod-based products that Turning Point has
10 it must have had sone appeal . 10 sold," do you nean Turning Point branded
11 Q M. Véxler, you say in Paragraph 11 11 products versus third-party products that
12 that pods have seen rapid growth in the |ast 12 may be sold through distribution channel s?
13 two years. Do you see that? 13 Just to clarify the record.
14 A Yes. 14 MR SONATI: Rght. |'mreferring
15 Q Wien you're referring to the |ast 15 to third-party products, generally.
16 two years, you're referring to 2018 until when |16 M FQRD  kay.
17 you signed the Declaration in March 2020, 17 A And you're talking about third-party
18 right? 18 product s?
19 A | believe that's what | was thinking |19 Q Yes. Third-party pod-based
20 there, yes. 20 products.
21 Q Wiat do you nean by, "rapid growth"? |21 MR FORD | object to the question
22 A Their share in the nmeasured market, 22 on vagueness grounds.
23 which is Gstores, the share of pod systens 23 But go ahead and answer to the
24 went up significantly, and the vol ume went up 24 extent you can, M. Véxler.
25 significantly. 25 A Ckay. So, you're asking for us --
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2 Q Ckay. And they've al so taken share 2 for how we establish markups, our markups on
3 away of other closed systemand G gal i kes, 3 third-party products that we sol d?
4 right? 4 Q Wll, let me be alittle nore clear.
5 A Yes. If they're grow ng share -- 5 Wen you set the prices for
6 open systens are not really sold in Gstores, 6 third-party pod systens, did you take into
7 for the nost part. But if they're taking 7 account the price of other pod-based systens?
8 share in Gstores, it had to come fromthe 8 MR FCGRD  (vjection.
9 G galikes. 9 A Look, there's a whol e nechani smfor
10 Q M. Veéxler, are you famliar with 10 setting prices, and in general, the narket
11 ot her pod-based products that utilize either 11 woul d determine that. For instance, if there
12 benzoic acid or nicotine salts, |ike Vuse 12 was a shortage of JUL in the narketplace and
13 Ato, NJOY ACE, or nyblu? 13 we had an inventory of JUL, we nmight raise
14 A | don't believe NJOY uses benzoic 14 the price of JUL relative to other products.
15 acid, but | think they use sonething that has 15 It's basically, you know, supply and demand
16 sone of the sane functions as benzoic acid. 16 actual ly works. So, pricing is dictated in a
17 Q Can you explain to nme what you nean 17 ot of cases. If there is fair conpetition
18 by that there are other -- strike that. 18 and if there is free conpetition, then you
19 So, there are other substances that 19 will get pricing that is set by supply and
20 provide an experience simlar to benzoic acid, |20 denmand.
21 is what you're sayi ng? 21 Q Ckay. So, when you're setting the
22 A | can only say what the 22 price of JUL, woul d you take a | ook at the
23 manufacturers say. |'mnot a vaper. | do 23 price of another pod-based product ?
24 vape -- | pick up a vape every once in a 24 MR FCRD  (vjection.
25 while, but | don't consider nyself an expert 25 A | think, going back to the -- if
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2 it's an open narket and it's a fair-priced 2 MR FCRD  Sounds good.
3 market, we get a sense of what our custormers 3 THE WTNESS: Fine by ne.
4 are willing to pay, and we try to extract as 4 MR SONATI: Maybe we can return at
5 much econonmc rent as we can with our pricing 5 10:10. COf the record.
6 without -- while still naintaining our 6 (Recess was taken.)
7 long-termrel ationships. In other words, we 7 BY MR SONATI:
8 don't try to-- | knowthis is on the record, 8 Q M. Veéxler, | amgoing to send you a
9 so the word | was going to use is probably not 9 docurent right now through Zoom chat.
10 appropriate. V& don't try to take advantage 10 A And you're going to ask me to
11 of our custoners, but we do try to extract as 11 performny technol ogi cal --
12 much econonic rent. 12 Q Rght. Can you please let ne know
13 And so, the market, there's all 13 when you' ve recei ved the docunent ?
14 kinds of prices for all kinds of pod products, |14 A | have received the docurent. |'m
15 but they all have different |evels of supply 15 assumng you want ne to open it, right?
16 and demand. And it also is a function of how 16 Q Yes. M. Vexler, this docunent is
17 much the pod systemis charging us. |f 17 Turning Point's QL 2019 Earnings Call dated
18 soneone' s charging us nore and we have to get 18 May 1, 2019. The docunent is stanped Véxler
19 a certain amount of narginin order to pay for |19 EX3. | can give you a minute to reviewthe
20 our overhead and shipping, fulfillment and 20 docurent .
21 selling costs and all that to make a profit, 21 A Ckay. Hold on.
22 then that price would tend to be higher. But 22 You said this is a transcript?
23 it's, basically, the market dictates the 23 Q Rght. This is your Q 2019 -- |
24 price. 24 shoul d say, Turning Point's QL 2019 Earni ngs
25 Q In setting the pod price of 25 CGall dated May 1, 2019.
Page 51 Page 53
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2 pod- based systens, you don't take into account 2 M. Véxler, have you had a chance to
3 the price of Agalikes, do you? 3 review the docurent ?
4 A I't woul d never occur to me to | ook 4 A Yes.
5 at the price of dgalikes. 5 Q Ckay, great.
6 Q Ckay. Wul d you say, generally, 6 M. Véxler, do you recognize this
7 that Ggalike users are different than pod 7 docunent to be Turning Point's Q@ 2019
8 users? 8 Earnings Call transcript?
9 A I think if you look at the 9 A |'ve never seen this docunent
10 dermogr aphi cs of G galike users today, the 10 before, but it does appear to be a transcript
11 average age of a Ggalike user, at least in 11 of afirst quarter call.
12 our B2C environnent, is probably over the age 12 Q Ckay. As CEO of Turning Point, you
13 of 50. | think the average age is about 55. 13 participate in quarterly earning calls with
14 That nunber has been about six nmonths ol d. 14 investors, right?
15 Pod systens are significantly younger in our 15 A Yes.
16 particul ar database. They'd be -- 30 and 16 Q I'd like to turn to the page stanped
17 under sonewhere is around the average. 17 3005. You'll see the stanps on the bottom
18 Q So, it sounds like they're pretty 18 right corner.
19 di fferent denographics, then? 19 A Ckay. |'mon that page.
20 A | believe that they' re very 20 Q In the paragraph that's third from
21 different denographics. 21 the bottom you say, "Wiile still small but
22 Q Cay. 22 getting bigger, our traditional" --
23 MR SOMATI: So, we've been going 23 A (h 3005?
24 for alnost an hour. Do we want to take a 24 Q Rght. The third paragraph fromthe
25 ten-nminute break? 25 bottom do you see that? It starts with,
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2 "When | ooking at the conpany as a whol e." 2 this sales force has hel ped you in your
3 A Yes, sorry. You started with a 3 ability to offer RpTide in 4,000 to 6,000
4 different sentence, so you confused re. 4 stores, as you note in your Declaration?
5 Q I"mfocused on the second sentence 5 A It is the mechani smwe use to get
6 where you say, "Wiile still snall but getting 6 into stores.
7 bigger, our traditional retail sales forceis 7 Q Wul d you say the sales force has
8 exceptional |y effective. W& expect the sales 8 been instrunental ?
9 force to provide a neaningful differentiation 9 A Yeah. If we didn't have a sal es
10 as conpared to our conpetitors in the place of |10 force, we probably woul d not have gotten into
11 not only R pTide, but al so mainstream CBD 11 nearly as many stores.
12 distribution."” 12 Q Can you turn to the page stanped
13 Do you see that? 13 3006 of your remarks. That's the next page.
14 A Yes. 14 A ["mon 6.
15 Q Ckay. M. Véxler, it's your 15 Q I'mlooking at the third paragraph
16 practice to be truthful and accurate when you 16 fromthe top.
17 speak to your investors, whether in an 17 A Can you just give me what the first
18 earnings transcript or a press rel ease or any 18 coupl e of words are, so | know |'mon the
19 other public filing, right? 19 right part?
20 A | try to be truthful inny entire 20 Q "Mst recently, consuners are
21 life. 21 fiercely adopting vapor products."
22 Q And especi al |y when speaking to your |22 A Yes.
23 investors, right? 23 Q You say in that paragraph that
24 A Yes. 24 "dosed systemor e-cigarette market is
25 Q Ckay. Wiat did you nean, when you 25 already a $6 billion segnent at retail.
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2 said, your retail sales force is exceptionally 2 However, the technol ogy i s changing and
3 effective? 3 consuners are actively searching out new
4 A | use the phrase -- when | talk 4 alternatives in the vapor space. A select
5 about -- |'mvery proud of ny sales force, and 5 nunber of brands have realized good commerci al
6 | often use the phrase that it punches well 6 success in this environnent." Do you see
7 above its weight. \& have a relatively snall 7 t hat ?
8 sales force. |It's getting bigger, but it's 8 A Yes.
9 significantly snaller than nost of our 9 Q M. Veéxler, the new al ternatives you
10 conpetitors, but it certainly differentiates 10 were referring to were pod systens |ike JUL,
11 us against the smaller conpanies that we 11 right?
12 [i naudi bl €] . 12 A | can't say today what | was
13 Q Ckay. MNow, in your Declaration, in 13 t hi nki ng back then.
14 Paragraph 11, you say that you've been able to |14 Q Ckay. But do you agree that there
15 offer RpTide in 4,000 -- or it's currently 15 were a nunber of new alternatives at the tine?
16 offered in 4,000 to 6,000 conveni ence stores. 16 A In this space, there's new
17 Has this sales force hel ped you 17 alternatives every nonth across open systens
18 achieve that sort of distribution? 18 and cl osed systens and Q gal i kes.
19 MR LEE I, objection as to 19 Q Rght. So, it seens like afairly
20 form 20 conpetitive nmarket, then, right?
21 And, also, | don't think that that's |21 MR FCRD  (vjection.
22 in Paragraph 11. 22 MR LEE (bjection. Vague.
23 M FCRD | think it's Paragraph 23 Q You can answer.
24 12, for the record. 24 A I'd like you to specify what you
25 Q So, M. Veéxler, would you say that 25 mean by, "conpetitive."
U S. Legal Support | www. usl egal support.com 54 to 57



http://www.uslegalsupport.com
http://www.uslegalsupport.com

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/07/2021 | Document No. 601358 | PAGE EL&!}BL‘QLQ *Public*

Larry Wexler Confidential
January 29, 2021

Page 58 Page 60
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 Q Al right. WIlI, you said, "In this 2 and didn't have all the contracts that you
3 space, there's new players every day"; is that 3 have with cigarettes and noist snuff. And you
4 right? 4 were still able to get in independent displays
5 A Yeah, it would particularly be true 5 and you can get pronotions and you get signage
6 before the PMIA rul es were put in place. 6 up, because there was no offsetting signage
7 There was a | ot of people coming out with 7 required by the maj ors because you didn't have
8 innovations. |'mtalking about the whole 8 contracts inthis area. And it was a narket
9 space, not just pods, but across open systens 9 where you could conpete. It was a nmuch fairer
10 and e-vapor, in general. 10 open mar ket .
11 Q Can you tell nme which products 11 Then what happened in the second
12 you're referring to when you say, "A sel ect 12 phase of the evol ution of the vape narket, and
13 nunber of brands have real i zed good conmercial 13 | mentioned this before, open systens came
14 success in this environnent"? 14 along. MNow, there were sone inherent
15 A As | said, | can't remenber what | 15 limtations to Ggalikes; the battery, the
16 was thinking at that time. It's back in 2019. |16 anmount of vapor it produced, the way the vapor
17 Alot has happened since then. 17 got into your system the amount of
18 Q You stated that you believe that 18 satisfaction that you got. Wen open systens
19 there's roomfor other brands and better 19 cane along, all of a sudden, you got this
20 products |ike R pTide fromNu-X 20 plethora; this whol e range of products. A lot
21 You said there's roomfor other 21 of innovation. There were products that were
22 brands and better products because there's 22 geared towards delivering concentrated streans
23 roons for other brands to enter the narket, 23 of vapor that delivered nore nicotine; there
24 correct? 24 were others that were there to deliver big
25 A Yes. Ckay. So, let's go back to 25 pl unes of snoke and you got your nicotine just
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2 what | renmenber about 2019. This is -- the 2 by quantity. There actually becane, |ike,
3 e-vapor narket has been in continuous 3 clubs and conpetitions where they were cal |l ed
4 evolution since it appeared in the narket, and 4 snoke chases where they'd sit there and bl ow
5 we had different phases. W& had the G galike 5 vape at each other. It was kind of hilarious,
6 phase, which was the first entry into the 6 when you think about it.
7 market. And there were a nunber of products 7 Then it started going into when the
8 that came out by different conpetitors, and 8 pod systens started coming out, and since
9 sone products grew and got bigger and ot her 9 then, there's been disposabl es and ot her
10 products did not. 10 things. This is a segnent that, again, up
11 As an exanpl e, when we introduced 11 until the PMIA which slowy has put a
12 V2, there were 180 products, branded products 12 dramatic halt to some of the innovation, this
13 that preceded us in the market. Wthin 18 13 is a category that changed fairly rapidly.
14 nmonths, we were the nunber five player, and we |14 Wen you think about it, it first showed up in
15 were nunber five behind Aitria. |'mtrying 15 2008 and 2009. And the nunber of SKUs that
16 really hard to say Alitria and not Philip 16 have been introduced from 2009, we carry
17 Mrris. Atria, a Reynolds product, a product |17 sonething |ike 4,000 SKUs for the vape shops.
18 called Logic that was eventual |y bought by 18 That gives you an idea of the amount of
19 Japan Tobacco and a product being put out by 19 i nnovation and introductions and how dynam c
20 Inperial. And we were nunber five in the 20 the narket was at the tine. It was a fairly
21 narket . 21 open narket .
22 At that tine, it was sonmewhat, |'IIl 22 Q So, just to be clear, in My 2019,
23 call it, less organized than sone of the other |23 you still believed the market was dynanic,
24 tobacco categories. So, you didn't really 24 right?
25 have the established merchandising fixtures 25 MR FCRD  (pjection. Vague.
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2 A Yeah. Wen you say open narket, | 2 A The range of products that were
3 think in My of 2019, it was starting to cl ose 3 available at that tine. | don't think | was
4 off; the majors were starting to get nore and 4 speci fying any particular conpany in that
5 nore of the narket share. | don't believe 5 statenent.
6 there -- | don't renenber there being any 6 Q Wre you referring to JUL?
7 contracts at that point, but it was starting 7 A JUL woul d be one of the conpanies |
8 to get much tougher to get into the Gstores. 8 woul d have been referring to.
9 Conpar e our experience wth V2, when 9 Q And what did you nmean by "inpact"?
10 within 18 nonths we were the nunber five 10 A The way the consuner responds to the
11 player. And then, our experience wth 11 product .
12 R pTide, distribution was -- you know, was 12 Q It sounds like you all were pretty
13 decent, but it was extrenely expensive, and it |13 excited about R pTide. Can you tell ne why?
14 really linmted our ability to do nuch el se 14 A Yeah. \¢ had done -- you know, we
15 with the product because the cost of getting 15 don't have the resources to do really
16 di stribution was so high. 16 extensive, high priced, quantitative studies,
17 Q But just to be clear, you told your 17 but we had spent a lot of time on -- let me
18 investors that you believe there's roomfor 18 draw a paral l el .
19 other brands and better products |ike R pTide, 19 So, in noist snuff, when we deci ded
20 in My 2019, right? 20 to enter the noist snuff market, we sat down,
21 A I'ma believer that there's al ways 21 and ve have a group of people who truly |ove
22 roomfor better products. 22 the products. In fact, | have sone noi st
23 Q M. Véxler, earlier you testified 23 snuff in here. | should have asked you if it
24 that Turning Point provided the specifications |24 was okay. | didn't want to -- some peopl e
25 for the e-liquid to the Chinese manuf act urer 25 don't particularly Iike watching other people
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2 for RpTide, right? 2 consure noi st snuff, so I'll ask that now
3 A Yes. 3 But we spent nmonths and nont hs goi ng
4 Q I's sounds |ike RpTide has a lot of 4 through getting sanples, trials, tinkering,
5 features that vapers are looking for. V@'l 5 goi ng back and forth to get a product that we
6 talk about that nmore in a nminute. 6 thought was differentiated, and we actual ly
7 And it sounds |ike you nust have a 7 invented a different way -- not really
8 very capabl e i n-house innovation team 8 invented. W used a totally different
9 woul dn't you say? 9 et hodol ogy to prepare the tobacco and noi st
10 A I'dlike it to be better. It is 10 snuff for consunption, and we got a product
11 pretty good. 11 that is very differentiated. It's softer, it
12 Q Now, you said that R pTide flavor 12 feels better in the mouth, it delivers
13 delivery and inpact is superior to conpetitive |13 ni cotine over a |longer period of tine, at
14 entries, and consuners are ready to adapt. 14 least for me. Consuners sawit as being
15 Wi ch conpetitive entries are you 15 sonething different, and the way we found that
16 referring to? 16 out is, giving it out to consurmers and getting
17 A I"'msorry. Repeat the question? | 17 themto respond and giving us feedback.
18 thought you were goi ng sonepl ace else withit, |18 Again, we don't have the resources
19 so | -- 19 todothe -- if | was at Philip Morris -- when
20 Q No problem In the fourth paragraph |20 | was at Philip Mrris, we had focus groups;
21 fromthe top in your earnings transcript, you 21 we' d do sone quant studies; we'd have -- we
22 said that RpTide flavor delivery and i npact 22 woul d have spent nillions of dollars on market
23 i's superior to conpetitive entries, and |'m 23 research just to understand how consuners
24 aski ng whi ch conpetitive entries you are 24 relate to the product. |'mtelling this story
25 referring to. 25 because | relate it to RpTide. And we came
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2 up with a product that was unique, and it's 2 there, and what | was trying to communicate --
3 been growing fairly consistently since we 3 the reason | chose those words, | was trying
4 entered the narket. 4 to comunicate that we were fairly
5 & use the sane sort of process with 5 ent husi astic about the product and that we had
6 R pTide. V¢ had a lot of in-house peopl e use 6 gotten some pretty good feedback fromthe
7 it, give their reactions. W& adjusted it and 7 peopl e that we gave it to when they tried it.
8 changed it. V¢ went outside and gave it to 8 Q So, it sounds |ike you were saying
9 consuners; not quant studies that we could say 9 that R pStick provided a better nicotine
10 that we gave it to 5000 consuners and it got 10 experience than other products |ike JUL,
11 preference on X percent and all that. 11 right?
12 And what we found, there was a 12 MR FCRD (pjection. Vague.
13 subsegrment of vaper that is we gave did to 13 A | wasn't -- | don't think | was
14 that said, "Yeah, | really like this. Thisis |14 speci fying any particul ar product or any other
15 better than the other products |'ve tried in 15 conpany, when | was saying that. | think |
16 the market." W& woul dn't have lunched it 16 was just speaking to the reaction that
17 unl ess we had that kind of response. o, 17 consuners had to our products.
18 yeah, we had sone confidence that there was a 18 Q Wl |, you did say it provides an
19 subset of consuners that |iked the product 19 i nconpar abl e ni cotine experience.
20 better. 20 A Yes, | think that it was -- as |
21 | don't think we were in a position 21 said, | may have had ny narketing hat on
22 tosay -- and if ny words inplied that, then I 22 there, yes.
23 probably shoul d have clarified them-- that it |23 Q The i nconparabl e ni cotine experience
24 was better than any other product on the 24 cones, in part, fromthe use of N cTech,
25 market, or 100 percent of consumers thought 25 right?
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2 this was a better product. | don't think you 2 A Yes, we believe that the technol ogy
3 ever find a product |ike that where 3 hel ped peopl e enj oy the product.
4 100 percent of the consumers will give you 4 Q How does N cTech hel p R pTide
5 preference on it. That just doesn't happen. 5 provi de an i nconpar abl e nicotine experience?
6 It would be nice. 1'd like to devel op one. 6 A | don't know That's proprietary
7 That woul d be wonderful, but | think it's 7 know edge, and |'d rather do it -- can | just
8 somewhat unreal i stic. 8 talk in broad terns?
9 Q You nention that -- first of all, 9 Q W have a protective order here, so
10 what is RpStick, and howis that different 10 I"d like to know how it provides an
11 than R pTide? Just so |'mclear. 11 i nconpar abl e ni cotine experience.
12 A That nay have been a -- we may have 12 MR FCRD W' ve designated the
13 created sonme confusion. V¢ tried to 13 transcript confidential. Wy don't you
14 differentiate the technol ogy of the device 14 give your high-level answer and see if he
15 itself fromthe pod. So, RpTide was the pod, |15 wants to get nore technical ? He may not
16 and R pStick was the actual device. | think 16 want to get nore technical.
17 that was -- |ooking back, | think that may 17 Q And |'mnot a chenmist. | probably
18 have been a source of confusion. 18 won't, but I'd love to hear.
19 Q You said that they delivered a 19 A | was going to say, you'll have to
20 snmoot her draw for an inconparabl e nicotine 20 get ny chemst. So, | think we'll probably be
21 experi ence. 21 talking on the sane |evel.
22 Can you tell ne why it was inportant |22 Ckay. So, essentially what N cTech
23 to tell investors that it provided an 23 is, is anicotine technology. By
24 i nconpar abl e ni cotine experience? 24 "technol ogy," it's a conbination of nicotine
25 A I think | had ny marketing hat on 25 with other ingredients that nakes it nore
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2 efficient, in terns of how peopl e respond to 2 hel ps the entire experience. The experience
3 each level of nicotine, so that by conbining 3 isnot just a single point. It's not just,
4 nicotine with other, | guess, chemcals, for 4 you know, if you're at 4.8, you know, that's
5 lack of a better word -- it sounds very harsh. 5 the nagi ¢ nunber, and 3.6 or 5.5 you can't --
6 And as a consuner |'d rather not hear that, 6 different consuners have different tastes and
7 but by conbi ning nicotine with other el enents, 7 different ways of relating to the product, so
8 the consuner can experience a different |evel 8 it's -- and we believe that the conbination of
9 of satisfaction that lasts a different |ength 9 N cTech, which covers a nunber of different
10 of tine. 10 el enents, was an experience that we found that
11 Q | see. So, inthat way, it acts 11 consuners -- a portion of consumers enjoy and
12 simlarly to a benzoic acid or a nicotine 12 said they liked it.
13 salt? 13 Q R pTide's i nconparabl e ni cotine
14 A | can't speak to the exact chenmistry |14 experience al so comes fromthe fact that it
15 of benzoic acid versus this. | don't know 15 has an offering at 5 percent nicotine
16 There's a series of things that |'ve heard 16 strength, right?
17 about benzoic acid that | can't speak to, as 17 MR FCRD  (vjection.
18 an expert, and | don't knowif it's worth 18 A | think -- 1"l go back to ny forner
19 repeating. But what it does, it works with 19 ansvers. It is an elenment of the experience.
20 the body chenmistry -- the N cTech works with 20 | don't knowthat there's magic in 5 versus
21 the body chemstry to give the consuners nore 21 4.8 versus 4.6 versus 5.2. But the
22 enj oyment . 22 conbination of all the elenents, put together,
23 Q Ckay. So, would you agree that, all 23 inpacts different consuners differently. And
24 el se equal, the nicotine that's at, let's say, |24 sone |ike that conbination of elenents, and
25 5 percent concentration with N cTech, the 25 sone |ike other conbination of elenents.
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2 other product doesn't have N cTech, NcTech is 2 | think Stoker's has an inconparabl e
3 going to give a better experience? 3 taste -- for ne, has an inconparable taste of
4 MR FQRD (bjection to form 4 noi st snuff, but there's plenty of people who
5 MR LEE (pjection to form 5 use Copenhagen.
6 A Better for who? You have to ask the 6 MR SOMATI: | just sent a
7 consuner which one was better. Again, 7 docunent. Hopefully it doesn't take too
8 particularly in vape, there's just a range of 8 long. This is Véxler EX 13.
9 experiences that people are looking at. And 9 Q This is a RpTide e-liquid
10 as | said before in ny answers to a previous 10 advertisenent that we found in your
11 question, you know we went out there. W& did 11 production. |If you could turn to the page
12 not get 100 percent of the peopl e that said 12 stanped 130009.
13 this is better than anything else -- | wish 13 MR FCRD  Larry, you shoul d feel
14 they did, but that this is better than every 14 free to look through the whol e thing.
15 other product in the narket. 15 THE WTNESS:  Just so | can naybe
16 W did get a subsegment of consunmers |16 frane it how we mght have used it.
17 that said, "This is a better experience." And |17 MR FCRD  VYes.
18 a lot of the people in-house said, "This is 18 A I's this a finished document? | see
19 what | would use.” 19 things crossed out and. ..
20 Q And you said that that's in part 20 Q It was in your files like that.
21 because of nicotine -- strike that. 21 A Ckay. So, do we knowif this was a
22 You woul d say that that's, in part, 22 draft or a final product?
23 because of N cTech, right? 23 Q It doesn't have a draft stanp onit.
24 A V% believe that the conbination of 24 A Wiat's that?
25 all the elenents conbined with the battery 25 M FCGRD He can make any
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2 representation, one way or the other. You 2 good; the way it fits in your hand, the way
3 can only testify about what you know, 3 you could use it, keep it pretty discreet. It
4 Larry. 4 had a different sort of feel and texture. W
5 THE WTNESS:  Ckay. 5 tried to give it a different sort of feel and
6 A And you want ne on Page 13? 6 texture on the outside. That's what |
7 Q 13-009 7 renenber .
8 Do you see that? It says, 8 Q I'mgoing to stick with Page 6, but
9 "Breakt hrough N cotine Technol ogy. " 9 | want to turn to the remarks of G ahamA
10 A Yeah, |'mjust |ooking at the rest 10 Purdy, which starts at the bottomof the page.
11 of the docunent. 11 M. Vexler, who is M. Purdy?
12 Ckay. 009? 12 A M. Purdy is someone who works for
13 Q Yes. 13 me. Heis currently the Q00 of Turning Point
14 A Ckay. It has bottles onit? Just 14 Brands.
15 so | know I'mon the right page. 15 Q M. Purdy is sonmeone you trust and
16 Q Yes. And it says, "Breakthrough 16 you know to give truthful and accurate
17 N cotine Technol ogy" on the top of the page. 17 information in these calls just |ike you do,
18 A Yes. 18 right?
19 Q You' re referring to N cTech here, 19 A Yes.
20 right? 20 Q In the first paragraph of
21 A That's what it says. 21 M. Purdy's remarks, at the very bottom he
22 Q Ckay. It says, "higher in nicotine 22 says, "R pTide R pStick device and pod system
23 satisfaction." Do you see that? 23 is like no other entry into the narketpl ace
24 A Yes. 24 before it."
25 Q And that comes fromthe N cTech, 25 R pTide, at this time, was like no
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2 right? 2 other entry into the market before it, in
3 A N cTech is part of the reason why it 3 part, because of N cTech, right?
4 has -- yes. 4 MR FORD  (vjection.
5 Q Ckay. Wiy don't we turn back to the 5 A Ckay. So, exactly how are you
6 last docurment that we were on. This is, 6 framng, like no entry before it? If you're
7 again, Vexler EX3. This is your Q 2019 7 saying it's a pod system there were other pod
8 Turning Point Earnings Call dated My 1st, 8 systens. But what we're saying is that, the
9 2019. I'll give you a second to get back to 9 conbi nation of features was unique. There's
10 that docunent. 10 no other product that had the conbination of
11 A I'"mon that docunent. 11 features that R pTide had.
12 Q Again, on the page stanped 3006, 12 Q Ckay. If we look at the next page
13 fourth fromthe top, you said that R pStick 13 on the top, we're on 3007, so the next page of
14 device is a superior small formfactor -- 14 M. Purdy's renarks.
15 A Ckay. Can you just tell ne the 15 A Ckay. Hold on.
16 first words of the paragraph? 16 And where are you?
17 Q "RpTide is a proprietary pod-based 17 Q At the very top.
18 vapor system" 18 A It starts, "1.4 nmilliliters"? Aml
19 A Ckay. 19 on the right page?
20 Q And |'mlooking at the |ast 20 Q Yes, it starts at 1.4 nilliliters.
21 sentence. You said, "The RpStick deviceis a |21 A Ckay.
22 superior small formfactor." 22 Q M. Purdy says that R pTide was an
23 Wiat about R pStick gives it a 23 exceptional adult consuner val ue proposition.
24 superior small formfactor? 24 Wat about R pTide nade it an
25 A % thought the ergonomcs was pretty |25 exceptional adult val ue proposition?
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2 A VWl 1, what we were trying to do was 2 paragraph that starts, "Qur |ong-term gui dance
3 give greater value to the consurer, and val ue 3 on the NewGen nargin has been 25 to 30 percent.
4 comes in nmany different forns. So, we nade 4 WI1 stay as the R pTide products, the CBDs
5 our pods, the size of our pods larger. It was 5 flow through, those margins are going to
6 1.4 mlliliters rather than -- if | remenber 6 hold." Do you see that?
7 correctly, JUL was sonmewhere around 7 A | do.
8 1 mlliliter, at the tine. It also had this 8 Q M. Veéxler, the profitability of
9 technol ogy that we had with it. 9 your products is inportant, right?
10 And so, we felt as though we were 10 A That's why we exist.
11 putting together a great set of value. Value 11 Q Fair enough. And you were telling
12 cones in many different forns; it cones in 12 your investors that R pTide was going to
13 price, it cones in product quality, it comes 13 maintain positive profitability targets,
14 inflavors, it comes in quantities, it comes 14 right?
15 in convenience. There's all sorts of elenents |15 MR FCGRD  (vjection.
16 of val ue. 16 MR LEE (bjection. Vague.
17 Q And al so the price? 17 A Yeah, | think you've got to put it
18 A Price is one elenent of val ue, 18 within the context of as it flows through,
19 certainly, yeah. 19 meaning over time, that this is where we
20 Q M. Purdy notes that the soft launch |20 expect R pTide targets to be.
21 for R pTide was especially conpelling. 21 Q M. Véxler, we can put that docunent
22 I'n what way was it conpelling? 22 to the side. | amgoing to be | oading a new
23 A Can | read the context in which he 23 docunent .
24 saidit? 24 A I's this [Exhibit 4?
25 Q Yes, of course. He says, "The 25 Q Yes. It's stanped Véxler EX 4, and
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2 exceptional adult consuner val ue proposition 2 it's your @ 2019 earnings transcript --
3 coupled with what | believe to be superior 3 A Let ne get it downl oaded first so |
4 sati sfaction have proven to be especial ly 4 can be with you.
5 conpel ling during our soft launch in the first 5 MR SONATI: Just for the record,
6 quarter." 6 I"magoing to state what docunent is. This
7 A Ckay. Wat is your question? 7 is Véxler EX4, and it's Turning Point's
8 Q M question is: In what way was it 8 @ 2019 Earnings Transcript dated July 31,
9 an especi al |y conpel ling soft |aunch? 9 2019.
10 A You' d have to ask himfor the 10 MR FCRD  As with the other
11 context in which he nade that remark. These 11 docurents, feel free to skimthrough just
12 are not ny words; these are his. 12 to get context.
13 Q Ckay. Let's stick with this 13 THE WTNESS.  Yeah, | just want to
14 docunent, and let's turn to the page stanped 14 get sone context.
15 3010. 15 MR SONATI: No problem Pl ease
16 A And we're still in the earnings 16 | et me know when you're done.
17 call? 17 THE WTNESS.  (kay.
18 Q Yes. 18 Q M. Véxler, do you recognize this to
19 A 3010? 19 be your @ 2019 earnings transcript?
20 Q Yes. 20 A As |'ve said before, |'ve never seen
21 A Ckay. Hold on. 21 it inthis format, but it does appear to be ny
22 The Q and A? 22 second quarter transcript.
23 Q Yes. 23 Q Can ve turn to the page stanped
24 A Ckay. |'mthere. 24 4005? |1'mlooking at the paragraph that's
25 Q Inthe mddl e of the page, there's a |25 fourth fromthe bottom It starts, "Let's
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2 start with a fresh look at Nu-X portfolio of 2 Q "Including a product that," and I'm
3 products. " 3 quoting you, "that provided unconprom sed
4 Do you see that? 4 satisfaction"?
5 A | do. 5 MR FCRD  (bjection.
6 Q Rght after that, thereis a 6 A | don't even know how to address
7 sentence where you note that "R pTide was 7 that question. V¢ believe we put together a
8 positioned to meet forner smoker preferences 8 package consurers told us -- a package of
9 at a value price point." 9 attributes that would be good for consuners.
10 Wiy was it inportant for RpTide to 10 W& had a subsegnent of consuners who told us
11 be positioned to meet forner smoker 11 they really liked it and this was somet hing
12 pref erences? 12 that they would use. So yeah, we woul dn't
13 A % believe that the vast, vast 13 introduce a product if we didn't think that
14 majority of vapers are fornmer snokers. V¢ 14 consurers woul d |ike that.
15 don't really narket to get for initiation. W |15 Q And one of the things you thought
16 real ly target against people who are 16 consurers woul d |i ke was the unconproni sed
17 experienced with snoke and they want to go to 17 satisfaction?
18 vapor. That's where our corporate efforts are |18 MR FCRD  (pjection. Vague.
19 focused. 19 A If you're asking me what | think
20 Q Got it. And you said, "R pTide was 20 consurers like, | think consuners like the
21 at a value price point." 21 whol e range of attributes that basically --
22 I's that because it was priced 22 that that particul ar conbination creates
23 conpetitively with JUL and other pod- based 23 satisfaction with the consuner. That's why
24 product s? 24 they buy the product. GConsumers don't
25 MR FCRD  (bjection. Vague. 25 general |y buy products they don't -- they're
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2 A | don't remenber what the market 2 not satisfied with.
3 situation was there. But when we say it's a 3 And that's -- but it's a whol e range
4 val ue price, it may have been an exact sane 4 of things. It could be the packaging; it
5 price, but it had nore liquid in the pods. | 5 coul d be the brand positioning; it could be
6 just don't remenber the specifics of value, in 6 the taste; it could be the flavor; it could be
7 this context. 7 the size; it could be the feel; it could be
8 Q You al so say in this paragraph that, 8 how it performs. You know, brands are conpl ex
9 "The | eading brand was doing 60 nillion pods 9 things; products are conpl ex things.
10 per nonth." 10 Q Rght. And you specifically told
11 You're referring to JUL, right? 11 sharehol ders that N cTech yi el ds unconpr om sed
12 A | woul d presune that | was, yes. 12 satisfaction, and you thought it was inportant
13 Q Now, despite JUL's perfornance, in 13 to tell sharehol ders that, right?
14 the mddl e of 2019, you believed there was a 14 MR LEE (pjection to form
15 meani ngful opportunity in the market, right? 15 A | obviously used those words, so |
16 A This was a segnent that was grow ng 16 used those words.
17 rapidly, and we felt that consuners would waent |17 Q Ckay. Let's turn to the next page,
18 to have additional conpetitors in there 18 where you' || see M. Purdy's renmarks start at
19 because, as |'ve said nany tines during this 19 the bottom ['mactually, sorry, not going to
20 deposition, there's a whol e range of consurer 20 focus on this page. | just wanted to identify
21 desires. People get satisfied differently 21 that now M. Purdy, the President of Nu-X
22 with different conbination and package of 22 Ventures, woul d be speaking.
23 attributes. And so, we felt given people 23 | want to turn to the foll ow ng
24 we've talked to, that there was roomfor a 24 page, which is the page stanped 4007. |In the
25 product |ike R pTide anong those consuners. 25 first full paragraph which starts, "But rest
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2 assured there are a nyriad of other 2 shi pments into stores.
3 opportunities in the product devel opnent 3 Q | see.
4 pipeline," | wanted to focus you on 4 A You put an initial distribution in,
5 M. Purdy's remarks where he says, "R pTide 5 then the store woul d order product and it
6 and our N cTech technol ogy delivered 6 woul d be shipped in, and we nonitor that.
7 conpel ling results in the quarter." 7 That's how | would use that term in
8 I'n what way did they provide 8 particul ar.
9 conpel ling results? 9 Q M. Wéxler, you can put this
10 A W' re starting to turn to our sales 10 earnings transcript to the side. Just give me
11 forces, and we were naking sone headway in 11 one second while | get the next docunent
12 getting distribution, and we spent a large 12 ready. This is a large docunent,
13 bushel full of nmoney in order to get 13 15 negabytes, so it's going to take a second
14 distribution in Speedway. | believe that -- | |14 to | oad.
15 can't speak for exactly what he was tal king 15 Have you been able to | oad that
16 about, but for us, having a new product and 16 docunent ?
17 getting into a najor chain that early was 17 A I'mabout to open it.
18 sonething different; sonething that we hadn't 18 MR SONATI: Just for the record,
19 really done in the past. But it cost us aton |19 this docurment is stanped V¢xler EX 5, and
20 of noney. 20 it's a RpTide product |aunch sal es
21 Mre inportantly, the way we got 21 training deck that was in your files.
22 into Speedway was, they had a problem They 22 THE WTNESS:  Ckay.
23 had bought a product called Mstic, which was 23 Q I"'mjust going to focus on a few
24 nade by an independent nanufacturer, and they 24 slides, but 1'mgoing to give you a second --
25 had a lot of inventory with it, and they 25 A Yeah, can | just --
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2 couldn't get it out of their system They 2 Q No probl em
3 basically cane to us and said, "Can you fix 3 MR FCRD  You shoul d ski mthrough
4 this problemfor us?" And since we had nore 4 it. It's alarge deck. You don't have to
5 experi ence handl i ng vape products whi ch had 5 read every slide, but you can skimthrough
6 restricted disposal requirenents and things of 6 it.
7 that nature, we stepped in and hel ped them -- 7 It's still loading for me, so before
8 we sol ved their problemand gave thema bunch 8 you ask any questions, |et ne nmake sure |
9 of noney, and they hel ped sol ve our probl em by 9 can open it.
10 giving us distribution on R pTide. 10 A Wen | look at these slides, it
11 Q M. Purdy says that "Reorder rates 11 remnds ne to remnd ny enployees to nake the
12 are proving encouragi ng." 12 typeface larger so | can read it.
13 Reorder rates refers to purchases of |13 MR FCRD |'mready when you are,
14 cartridges or pods, right? 14 Larry, but skimthrough it.
15 A Reorder rates, when he tal ks about 15 THE WTNESS. This is a large file.
16 reorder rates -- again, he's saying this, I'm |16 A Ckay.
17 specul ating, | guess, which nmaybe | shoul dn't 17 Q M. Véxler, do you recognize this
18 do -- 18 deck?
19 MR FCRD  You shoul d not specul ate. 19 A It appears to be a sales training
20 A | can't speak to what he neant by 20 docurent .
21 that. 21 Q Have you seen this deck before?
22 Q Wiat do you understand reorder rates |22 A Excuse ne?
23 to be? 23 Q Have you seen this deck before?
24 A Ckay. If | were to use reorder 24 A | probably did. | see alot of
25 rates, | would be saying that it's the new 25 sal es training docunents.
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2 Q Can we turn to Véxler EX 5-005. 2 them and price is one of the el enents of
3 A Ckay. 3 conpeti tion.
4 Q Now, this page discusses N cTech. 4 Q Now, the presentation shows that the
5 It was inportant to highlight 5 R pStick device was being priced at 99 cents,
6 N cTech very early on in this deck, right? 6 the intro price. Do you see that?
7 MR FQRD (bjection. Vague. Lacks 7 A Yes.
8 foundat i on. 8 Q So, there's really no conparison.
9 MR LEE  Sane objection. 9 R pTide was being priced much | ower
10 Q You can answer. 10 than JUL, right?
11 A I"mnot sure what you nean by 11 M FCRD  (pjection. Vague.
12 “important." 12 A In this particular conparison,
13 Q Vel |, the discussion of NcTechis 13 that's what it shows.
14 fairly early on in this sales training deck, 14 Q And if we look at NJOY ACE, for
15 woul dn't you say? 15 exanple, its device kit intro was al so 99
16 A It's on Page 5. 16 cents, right?
17 Q And the slide says, "N cTech 17 A Yes.
18 provi des hei ght ened ni cotine satisfaction." 18 Q That's a pretty conpelling price for
19 I's that right? 19 consurers, woul dn't you say?
20 A That's what the slide says, yes. 20 MR LEE (pjection to form
21 Q And do you agree with that? 21 MR FORD (pjection. Vague.
22 A Yeah, conpared to a lot of other 22 A | can't speak to what consuners -- |
23 products, N cTech provides hei ghtened nicotine |23 can only speak to what we do.
24 satisfaction. 24 Q But it's significantly |ower than
25 Q Can we turn to the page stanped 25 JUL, right?
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2 5-0021. 2 A It is obvious that it's |ower than
3 A 5-002? 3 JUUL, vyes.
4 Q 5-021. I'msorry, | msspoke. 4 Q In fact, just looking at this chart,
5 A 5-021. Ckay. 5 it looks like all of these products are
6 Q There's "Pod systemtypical consumer 6 undercutting JUL on price; isn't that right?
7 retail pricing." It's at the top. 7 MR FORD (pjection. Vague.
8 A Yes. 8 A Wl 1, | think what -- you've got to
9 Q Wl 1, this shows a nunber of 9 ook at the context of what this pricingis.
10 different products; R pTide, JUL, Vuse Ato, 10 You' re focusing on the pricing of the device.
11 nyblu, and Leap. 11 In a pod system you've really got a two-step
12 These products are each other's 12 selling process. First you ve got to get the
13 conpetitors, right? 13 consuner to buy the device. Then they can buy
14 A Yeah, they're -- you know, these 14 pods. These pods are not interchangeabl e.
15 types of products also conpete with -- they're |15 You can't use a JUL pod on a R pTide device
16 conpeting for consumers. But yeah, these are 16 or an NJOY pod on a nybl u devi ce.
17 the largest nationally distributed pod 17 And so, since the -- so,
18 systens -- 18 essentially, what these were priced at was
19 Q Now, R pTide was -- |'msorry, you 19 because peopl e didn't have our devices, so
20 can speak. 20 they couldn't buy our pods. Qur pods is where
21 A -- at the time. Sorry. 21 the product is delivered. So we're tying to
22 Q R pTide was being priced to conpete 22 get as nany devices into people's hands as
23 with these pod-based products, including JUL, |23 possibl e so they can try our pods.
24 Vuse Alto, and nyblu, right? 24 Q Ckay. |1'mgoing to go back to ny
25 A Wl |, RpTide was conpeting with 25 quest i on.
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2 But all of the devices are priced 2 A Yes.
3 significantly lower -- all of the devices of 3 Q Ckay.
4 the products on this page are priced 4 A There's not hing unusual about a new
5 significantly lower than JUL, right? 5 product comng out and sone pronotional prices
6 MR LEE (bjection. 6 inorder to attract new consuners. That's a
7 MR FCRD  (bjection. Vague. 7 classic marketing approach. There's nothing
8 Q Sorry. D d you answer? 8 surprising about that.
9 A Ckay. If the question you're 9 | mean, you're trying to get people
10 asking, in looking at this page and | ooking at |10 away fromtheir brand preference and bring
11 the line on each box where it says, "device 11 themto a new experience, and you've got to
12 price," then it appears that each of the 12 gi ve themsone i nducenent to do that.
13 prices are lower than the price of JUL. 13 MR SONATI: | think we've been
14 Q And you just nentioned pods and the 14 going for about an hour. Should we take a
15 inportance of pods. R pTide's price was 15 ten-mnute break?
16 lower -- RpTide's pod price was priced | ower 16 MR FCRD  Yes. Sounds good.
17 than JUL's pod price, right? 17 MR SONATI: Shoul d we reconvene at
18 A Yeah, | don't know they're 18 11: 20?
19 one-and-one conparable. | don't know that it 19 MR FCRD  VYes.
20 -- because they're different quantities of 20 MR LEE Sure.
21 nicotine, JUL sold in multipacks, we sold 21 MR SONATI: Geat. W can go off
22 singles. Looking at the prices and conparing 22 the record.
23 them it takes nmuch nore thought and anal ysis 23 (Recess was taken.)
24 before you can say anything about the relative |24 BY MR SONATI:
25 pricing. 25 Q M. Véxler, you can put the press
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2 Q Wl |, to be clear, R pTide, each pod 2 rel ease aside. | just have a quick question
3 has nore liquid than JUL, right? 3 about --
4 A Yes, | believe that's true, yes. 4 A Vit, wait, wait. V& were on a
5 Q So, when you conpare the pricing of 5 sal es training docurent.
6 the two, it looks like RpTide's pod price is 6 Q Ch, I'msorry. Yes, we were on a
7 | ower, right? 7 training transcript. You can put that aside.
8 A No, you cannot say that. And as | 8 I"mgoing to be turning nowto your
9 just said, JUL sold their pods in multipacks. 9 Decl arati on.
10 So, you have to add up all the quantity of the |10 A Ckay. Let nme go back toit.
11 nicotine and then divide by the price. Even 11 Ckay.
12 that doesn't tell you what the relative val ue 12 Q If | could focus you for a mnute on
13 i s because these devices could potentially use |13 Par agraph 22.
14 different quantities of the liquid on each 14 A I"'msorry. Dd you say Paragraph
15 product. | mean, they probably do dependi ng 15 227?
16 on the pod anyway. So, the price was the 16 Q Yes. Are you there?
17 price, and the list price is lower, but it's 17 A I'mgetting there.
18 conparing appl es and oranges. 18 Ckay.
19 Q Ckay, right. So I'mlooking at this |19 Q You referred to a significant nunber
20 JUL two pack . 7-nilliliter pod, 9.99. |If 20 of customers who woul d not expect to switch to
21 we're going to conpare apples to apples, we'll |21 open tank systens if there were a 5 percent
22 say, okay, in total, you get 1.4 nlliliters 22 increase in the price of pods.
23 intotal with the JUL pack for 9.99. 23 Wiat is the significance of the 5
24 And that conpares to 3.99 for 24 per cent nunber ?
25 R pTide, right? 25 A | have no reason to believe that
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2 5 percent is anything other than that's what | 2 Qpen systens is a totally different
3 was asked. 3 brand, totally different process. Wth open
4 Q Wiat do you consider significant or 4 systens, there's vast conbinations of
5 not significant? 5 different things. You have batteries; you
6 A D fferent narkets have -- 6 have coils; you have tanks; you have |iquids;
7 MR FQRD  (bjection. Vague. 7 you have liquids of different strengths. A
8 A Different markets have different 8 ot of the open systens, you can actually
9 threshol ds. 9 adj ust the anount of air you can get fromthe
10 Q Ckay. Wiat |'mreferring to is what |10 outside and the tenperatures. And there's
11 you said in your Declaration. You said, "I 11 alnost infinite variety in open systens. So,
12 woul d not expect such an increase to drive a 12 it's a very different experience.
13 significant nunber of custoners to switch to 13 And sonebody who is going to swtch,
14 open tank systens." 14 who is a closed systemconsuner who i s going
15 A Ch, I'msorry, | thought you were 15 to switch to an open system it's a totally
16 still talking about the 5 percent. So you're 16 different process. They've got to buy it at a
17 tal king about the significance -- okay. So 17 different place. You generally can't find
18 let me -- maybe it would be best if | just 18 open systens in Gstores. It's a process
19 expl ained what 1'mtrying to say here and you 19 where we have to take a ton of deci sions.
20 can ask questions on that. 20 It's not just buying a device and then picking
21 Q WIl, can | just restate the 21 a flavor; you' ve got to decide what kind of
22 question for the record. 22 battery you want, what kind of size battery
23 A Sure. 23 you want, how much power you want, how much
24 Q Ckay. |'masking you: Wat do you 24 flexibility you want over different features
25 consi der significant or not significant, in 25 on the battery system
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2 terns of swtching behavior to open tank 2 Then you go to tanks. There's all
3 syst ens? 3 kinds of different tanks. Then you go to
4 MR FQRD Larry, if you do have to 4 coils. There's different types of coils. And
5 explain the context in order to answer 5 that's even before you get to the liquids,
6 that question, you should feel free to do 6 because on the liquids, you have even nore
7 S0. 7 variety. You have a much broader range of
8 THE WTNESS:  Thank you. 8 flavors, because closed systens go through
9 A Ckay. So when | look at the open 9 distribution |anes where they can only have a
10 and cl osed systens, | see themas very 10 limted nunber of SKUs. But in a vape shop
11 different nargins. It's a very different user |11 where the vape shop is dedicated to it, they
12 experience. V¢ talked a little bit about this |12 can have hundreds of SKUs, and maybe even some
13 during this deposition, but let me try to 13 of the large ones, naybe even nore.
14 bring it all together. 14 So, it was ny understanding that
15 So, the closed systens, particularly |15 with a small price adjustnent, whichis
16 the closed systens we' ve been tal king about, 16 actually -- in some nmarkets woul d be
17 you know, the JULs, the NJOYs, and R pTi des, 17 significant price change of 5 percent. That
18 it's a smaller product. |It's discreet. They 18 woul d be not enough to notivate a | arge nunber
19 general ly have -- at the high end of nicotine 19 of people to switch froma closed systemto an
20 deliveries, it's battery based. It's very 20 open system because of all the other hurdles
21 convenient. You walk into a Gstore, and if 21 that are involved, including nost of the
22 you have a device, you can buy a device, you 22 cl osed systemdevices are a | ot bigger; you
23 can put it right in, you click it, you wal k 23 | ose your discreetness, you have to carry
24 out the Gstore, and one step outside the 24 around the bottle with you, if you want to
25 Gstore, you know, you're vaping away. Ckay? 25 refill your -- it's hard to carry around sonme

U S. Legal Support | www. usl egal support.com 98 to 101



http://www.uslegalsupport.com
http://www.uslegalsupport.com

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/07/2021 | Document No. 601358 | PAGE EL&!}BL‘QLQ *Public*

Larry Wexler Confidential
January 29, 2021
Page 102 Page 104
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 of these bottles in your pocket |ike you can 2 And has Turning Point conducted any
3 carry an extra pod in your pocket. There's a 3 studies to determne whether or not certain
4 lot of hurdles. 4 percentage of custonmers of pod products woul d
5 And then, you know, on top of it, 5 switch to open tank systens if there were a
6 it's just a different experience. You know 6 5 percent increase in pod prices?
7 you have to decide to get an open systemthat 7 A & have not done an econonetric
8 provides a lot of vapor. You tend to use 8 study on that.
9 less -- lower nicotine on that. O you can 9 Q Ckay. M. VWexler, a question for
10 get sone other ones where you can have a 10 you: You woul d agree that word of mouth
11 hi gher nicotine init. 11 matters for a product's success, right?
12 And quite frankly, 1've watched a 12 A Yes. It's one of the many factors
13 | arge nunber of consuners walk into vape 13 that have to do with brand success.
14 stores to start the experience of using open 14 Q JUL had a lot of word of nouth when
15 systens, and they spend a lot of time. It can |15 it was first introduced, right?
16 be a-hal f-an-hour, 45 mnutes with the sales 16 MR LEE (vjection. Foundation.
17 clerk. That's another hurdle for a closed 17 Q You can answer.
18 systemperson to swtch over. 18 A | mean, | heard about it.
19 Now, having said all that, there are |19 Q You woul d al so agree that the
20 sone peopl e who use both open systens and 20 quality of a product matters for its
21 closed systens. And what they do is, they 21 commerci al success, too, right?
22 enjoy the open systemexperience. They 22 A It's one of the many factors.
23 generally do it at hone. Were when they're 23 Q Ckay. And it's an inportant factor,
24 wal king around, they may carry around a closed |24 right?
25 system because they |ike to have the nicotine 25 MR LEE (bjection.
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2 nore ready for them 2 A Ckay. So, | can only speak for
3 Now, well on the margin, sone of 3 nysel f, as a consuner, that if a product had
4 themshift sone of their preference and use 4 shoddy quality, | probably would tend not to
5 the open systemnore because of relative 5 use it.
6 prices? Maybe. But inreality, the cost of a 6 Q Wul d you agree that a product that
7 draw, call it, the per-draw cost in open 7 consurers don't |ike won't be successful, even
8 systens is so nuch lower already than the 8 if it has access to shelf space?
9 per-draw cost of a pod system that | don't 9 MR LEE (pjection to form
10 see 5 percent being material given the hurdies |10 A That's a -- you might want to unpack
11 that you have to do to get over to the open 11 that question. Repeat the question again,
12 systens. 12 because it seermed |ike a very odd question.
13 Now, they're both vape users. They 13 Q | just asked, woul d you agree that a
14 are both using vape, but consurmers tend to 14 product that consuners don't like won't be
15 congregate and to go where they're 15 successful, even if it has access to shelf
16 confortable. And | don't know that they go 16 space?
17 swi tching back and forth, again, on narginal 17 MR LEE (bjection to form
18 changes in price. 18 A Ckay. So, if you're asking me do
19 Q M. Véxler, | was just asking what 19 products that people don't like, are they
20 you neant by "significant," the word 20 successful or not successful? | think that in
21 "significant" in your Declaration. 21 itself says everything you need to know about
22 Do you have a nunber you can give 22 that question. The second cl ause has no
23 ne? 23 bearing on it. If people don't like the
24 A No. 24 product, they're not going to buy the product.
25 Q Is it 20 percent? No? Ckay. 25 That's kind of an absurd questi on.
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2 Q Fair enough. 2 do. So, it was the intention of Philip Mrris
3 M. Véxler, I'mgoing turn to 3 to go as far as possible to put their products
4 Paragraphs 25 and 26 of your Declaration. 4 in a superior position relative to other
5 M. Veéxler, in these paragraphs, you speak 5 products and to inhibit other conpanies from
6 quite a bit about what Philip Mrris did and 6 bei ng abl e to introduce products into the
7 how it contracts work, including what those 7 G store space, particularly |ow priced
8 contracts required with respect to shel f 8 product s.
9 space. 9 And to do that, essentially what
10 But to be clear, you last worked at 10 they did is, they created this club. The
11 Philip Mrris 22 years ago, right? 11 original concept of these contracts, | think
12 A Vel I, to be clear, | did |eave 12 they were called nasters. | seemto renenber
13 Philip Mrris in 1998, and | guess, depending 13 they' re called nasters, the nasters contracts.
14 on your calculations, it's either 22 or 23 14 So, essentially, they forned this club where
15 years. 15 retailers have the option of joining or not
16 | think | can speak to this because 16 j 0i ni ng.
17 you cannot conpete in tobacco wthout trying 17 So, there was no tie to saying, you
18 to understand Philip Mrris' contracts. And 18 can't sell Marlboro unless you join this club.
19 by the way, Reynolds' contracts, as well, 19 But then they set up a pricing regimen and a
20 because conbi ned, they carve up so nuch of the |20 pronotion regimen where it becane very
21 shel f space that you cannot sell products, you |21 difficult for retailers to narket Marlboro
22 cannot operate in Gstores unless you 22 unl ess they were a nenber in the club at sonme
23 understand that . 23 | evel .
24 And also, | think | have sone 24 So as an exanpl e, before these
25 particul ar expertise here because | was at 25 nmasters prograns were put together, nost
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2 Atria, Philip Mrris, when these were 2 merchandi sing in the Gstore space was basi c-
3 created, and | participated in thinking 3 -- think of it as a leasing program So, a
4 through sone of the principles. | can, 4 conpany woul d come in with a display. And |
5 honestly, say | wasn't overly involved in the 5 seemto renenber these nunbers, and | could be
6 exact details of witing the contracts. And 6 wrong on these nunbers, and we woul d have what
7 those contracts have changed over tine, so | 7 we call our Brack, whichis a wre display
8 can't speak to each el enent of the contract, 8 whi ch di splayed packs. At that time you can
9 but | can speak to the principles behind 9 keep packs on the counter. So, it was
10 the -- and let ne be of sone hel p here because |10 incredibly inportant to | ease counter space.
11 | think it's kind of helpful to understand the |11 And we woul d pay the retailers $35 a nonth
12 princi pl es behind the contracts. 12 whet her they sold three packs or whether they
13 There's a lot of discussion and 13 sol d 300 packs. They woul d get the sane $35 a
14 there were a lot of talks with [awers, and | 14 month.  And other conpetitors woul d do the
15 won't speak to that because |'ve been advi sed 15 sane thing, and you'd have this whole wall of
16 that those discussions are privileged, but | 16 racks on the Gstore counters.
17 will talk about sone of the discussions that | |17 Philip Mrris' innovation, Philip
18 had, that we had away fromthe lawers, in 18 Mrris' change was, they essentially went much
19 digesting what the lawers told us. So this 19 further to align the retailers' interest with
20 is not communications directly fromthe 20 their interest. They started conpensating the
21 lawyers; this is conversations among peopl e. 21 retailer not for |easing space, but for the
22 So, we had a lot of these 22 amount of product that they sold. And what
23 conversations with the lawers that set out 23 they did there is, they had these tiers of
24 gui del i nes about what you can't do, what you 24 product -- of prograns so that as you get
25 can do, bright lines of what you're willing to |25 deeper into those tiers, the economc rewards
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2 are greater. You get nore per pack sold or 2 contract, it had different elenments toit. It
3 you can get a higher |evel of pronotional 3 wasn't exactly the same. It had sonewhat
4 dol lars. 4 different elenents.
5 Now, what becane inportant is, 5 So, if retail had both those
6 because Philip Mrris was basically 6 contracts and al nost every retailer had to
7 subsidizing the profitability on the sale of 7 have themif they wanted to be in the business
8 each pack and because pronotional dollars were 8 of selling packs of cigarettes, if a
9 all ocated to peopl e who were inside the club 9 conpetitor came in and got a sign to announce
10 and not outside the club, that if you were 10 a new product, they had to give Philip Mrris
11 outside the club, it was very, very difficult 11 anot her sign and Reynol ds another sign, so it
12 to have any level of profitability and be 12 woul d cost themspace for three signs for the
13 marketing and selling Marlboro products. So, 13 one sign.
14 if you want to be in the retail sale -- 14 Q M. Véxler, thank you very much. |
15 Q M. Véxler, I'msorry to stop you, 15 think you' ve answered ny question quite a
16 but the pending question is: You last worked 16 whil e ago about when you |ast worked at Philip
17 at Philip Mrris 22 years ago, right? And 17 Mrris. | can ask you another question.
18 that's all |'masking. 18 Wen you worked at Philip Mrris,
19 MR FCRD  You can conplete what you |19 e-vapor products did not exist, right?
20 were going to say, Larry. 20 A No.
21 A Because you were saying that | 21 Q Ckay. And you were last involved in
22 haven't been there in 22 years, so | don't 22 drafting a Philip Mrris retail contract 22
23 know anyt hing about this, and I'mtelling you 23 years ago, right?
24 that | do. 24 A To be specific, | never drafted a
25 Q | just asked you if you worked there |25 Philip Mrris contract. | was just involved
Page 111 Page 113
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2 22 years ago. 2 increating the principles for those
3 MR FCRD Let ne just interject 3 contracts.
4 here. You can conpl ete your thought, 4 Q Ckay. Have you reviewed contract
5 Larry. 5 between an Altria subsidiary and a retailer,
6 If you want to nove to strike, 6 in 22 years?
7 Counsel , you can, and then we'll proceed. 7 A Yes.
8 THE WTNESS:  Ckay. 8 Q Wi ch contract?
9 A So getting back to where | was, so a 9 A | can't say exactly. | wouldn't
10 retailer would have a very difficult tine 10 even know how to name them | coul dn't
11 being in the business of selling packs of 11 describe it. | have seen cigarette contracts;
12 cigarettes unless they were inside the club. 12 1" ve seen noi st snuff contracts.
13 And part of the requirenent was, Philip Mrris |13 Q Wen did you |ast review such a
14 asked for their share of the space for selling |14 contract ?
15 packs of cigarettes that were equal to the 15 A | cannot renenber the date.
16 nar ket share. 16 Q M. Véxler, was it nore than a year
17 Now, what becane interesting -- and 17 since you last reviewed an Altria contract
18 they also said that they woul d have to get a 18 with aretailer?
19 certain nunber of signs. And the nost curious |19 A It was probably nore than a year
20 thing about it was that, if any other conpany 20 ago.
21 cane in with a sign, other than those al |l owed 21 Q Vs it nore than two years?
22 to, R J. Reynolds, they would have to get 22 A You're getting to the point where |
23 another sign. So, in other words, if a 23 have to figure out the date and | ook at the
24 retailer signed contracts with Philip Mrris 24 cal endar .
25 and then Reynolds cane out with a very simlar |25 Q Ckay. M. Véxler, I'mgoing to turn
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2 to Paragraph 28. You say that conveni ence 2 extraordinary step of taking a product off
3 stores are reluctant to give space to other 3 their hand that they coul dn't dispose of at
4 conpani es such as Turning Point. 4 great cost, and al so offer themextrenely high
5 A It is ny belief that Gstores are in 5 | evel s of promotional dollars and rebates that
6 a position where they can't give enough space 6 basi cally made the -- took away any
7 to Turning Point because the contracts do not 7 profitability we possibly could get from
8 have enough space left over for all the 8 R pTide in order to do that.
9 conpetitors in the industry. 9 And |'d also add that we have a
10 Q | amgoing to load a docurent, or 10 tried and true experience wth our sales
11 send a docunent via Zoom chat . 11 force. As | think | said earlier, sales force
12 A Is it Nunber 7? 12 punches above its weight. V¢ generally get
13 Q Yes. For the record, this is your 13 about a 40 percent hit rate on new products,
14 (B2019 earnings call transcript. It's dated 14 and R pTide was slower than that in getting
15 Novenber 1, 2019, and it's stanped Véxler EX 7. |15 into Gstores. But we were able, through
16 M. Véxler, do you recognize this to |16 spending a |l ot of nmoney at fairly unprofitable
17 be Turning Point's @B 2019 Earnings Call 17 levels, get into Speedway, and we al so got
18 Transcript? 18 into another major chain.
19 A As |'ve said before, on these 19 Q M. Purdy didn't tell sharehol ders
20 transcripts, |'ve never seen this formbefore, |20 about these concerns about getting the product
21 but let ne scroll through. If | read some of 21 into Speedway or the fact that it was fairly
22 ny comments, |'Il remenber it. 22 unprofitable, did he?
23 Ckay. 23 M FCRD (pjection. Lacks
24 Q M. Véxler, we can turn to the page 24 foundati on.
25 stanped 7-006. M. Purdy, the Chief Qperating |25 You can answer, Larry.
Page 115 Page 117
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2 Cficer of Turning Point, says, in the 2 A There are no words here to that
3 paragraph in the mddl e of the point that 3 effect.
4 starts, "Moving to RpTide." 4 Q In fact, he says -- if we |l ook at
5 Do you see that? 5 the third paragraph fromthe bottom he says,
6 A Yes. This was the third quarter 6 "Al of us at TPB are especially excited with
7 call Novenber '19? 7 not only our Nu-X products to date, but nore
8 Q Yes. And in the mddle of the page, 8 so with building nmomentumand ent husi asm of
9 there's a paragraph where M. Purdy says, 9 our trade partners. Results to date are
10 "Mving to RpTide." Do you see that? 10 encouraging, but only a shadow of what's to
11 A Yes. 11 cone. "
12 Q M. Purdy says that "US. retail's 12 That sounds pretty positive, right?
13 footprint of R pTide has expanded by 13 MR FCRD (bjection. Vague.
14 approxi mately 7,000 stores, including two 14 MR LEE (bjection to form
15 | arge | eadi ng conveni ence store chains in just |15 Q You can answer. | can repeat the
16 the quarter." Do you see that? 16 questi on.
17 A Yes. 17 M. Purdy sounds positive, right?
18 Q So, M. Véxler, Turning Point, 18 A He's a fairly positive guy.
19 despite your concern that you express in your 19 MR FORD (vjection.
20 Decl aration about access to space, Turning 20 Q Vel I, he was telling your
21 Point was able to get RpTide into 7,000 21 sharehol ders that the results to date are
22 additional stores in just a quarter, right? 22 encouraging. |s that not right?
23 A R ght, and about hal f of those 23 A Yeah, | don't know whether he's
24 stores canme fromour introducing into 24 tal king about the CBD line or -- | can't speak
25 Speedway, in which we had to take the 25 to what he's actually tal king about in that
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2 par agr aph. 2 continuing --
3 Q Ckay. And he says that the trade 3 MR FQRD  Qounsel, Counsel,
4 partners are al so excited. 4 Qounsel , Gounsel, no one is entitled to
5 Wio are the trade partners? 5 cut off ny wtness under any rul e under
6 A Wiol esal ers and retailers. 6 any law |'mnever going to allowit.
7 Q I'ncl udi ng conveni ence stores? 7 MR SCHMRTZ: No one's trying to
8 A They' re one of our trade classes we 8 cut off your witness, but he's entitled to
9 sell in. 9 ask the question and to pursue getting an
10 Q | want to go back to the paragraph 10 ansver to his question. No one's trying
11 we started in, the paragraph starting "Mving 11 to stop himfromanswering.
12 to RpTide." M. Purdy is talking about 12 You al so shouldn't be speaki ng nore
13 R pTide there, and he says, "Early traction 13 than objection to form No other coaching
14 has been good. " 14 or otherw se is appropriate fromany
15 That's al so a positive statenent, 15 counsel ors in any deposition. W all know
16 right? 16 that. Thank you.
17 MR LEE (bjection to form 17 I"I'l turn it back to M. Sow ati.
18 A | don't know exactly what he's 18 MR FCRD & ahead with your
19 talking about interns of, | don't know if 19 answer, Larry.
20 that was in distribution, consumer comments. 20 Q Wiy don't | repeat the question
21 | don't know exactly where he stood there. 21 because there was quite a bit of col | oquy.
22 Q He didn't mention anythi ng about 22 M question was: M. Purdy did not
23 troubl es getting access to space at retailers, |23 mention to sharehol ders any concerns about
24 did he? 24 getting access to space, did he?
25 MR FQRD  (bjection. Vague. 25 MR FCRD  (vjection.
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2 A Ckay. So, let's back up. 2 MR LEE (vjection to form
3 Q | can repeat the question because | 3 A So again, let ne try to give a
4 know t here was an obj ecti on. 4 context. W& -- it is not unusual -- in fact,
5 He didn't nention anythi ng about 5 it isnornal for us to have troubles getting
6 difficulty getting access to shelf space, did 6 shel f space in Gstores. In fact, we have a
7 he? 7 product, our Stoker's chew -- our Stoker's
8 MR FCRD:  (bjection. 8 noi st, that is the fastest growi ng product in
9 A But let's go back and derive the 9 noi st snuff. It has growi ng continuously for
10 context -- 10 the 10, 12 years that it has been in
11 Q M. -- 11 exi stence. And despite that and despite that
12 MR FCRD Hold on. Don't interrupt |12 we keep on gaining share, we have troubl e
13 him He heard your question, and he's 13 getting shel f space.
14 going to answer, and he's always entitled 14 So, the fact that he didn't nention
15 to provide context. 15 it is because that is our reality. That is
16 G ahead, M. Veéxler. 16 what we live with every day. & have trouble
17 MR SCHMRTZ Just to be clear, we 17 breaking into the racks, we have trouble
18 really have to stop the speaking 18 breaking into the stores because nost of the
19 objections. That's not appropriate; you 19 space is contracted out, and we're fighting
20 know that. The person taking the 20 over the crunbs with the other conpetitors.
21 deposition is entitled to ask the 21 So he didn't nention it, but |
22 questions and direct the witness to answer |22 imagine it's certainly within the context of
23 them You can object to form He can ask |23 what he thought. But he woul dn't nention it
24 the questions. That's all we shoul d be 24 because that is our reality.
25 saying here, and it should stop from 25 Q M. Veéxler, looking at the
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2 transcript right in front of you, you can't 2 2019." So just to confirm--
3 point to a single statenent by M. Veéxler 3 A Were are you in the chart?
4 concerni ng shel f space, can you? 4 Q | amnot inthe chart. | amin the
5 MR LEE (bjection to form 5 mdd e of the page. It says, "Prograns
6 M FCRD  (pj ection. 6 Qurrently Running," and the second to the top
7 MR SOMATI: | didn't even hear the 7 says, "R pTide promo through 2019."
8 W t ness speak. 8 Do you see that?
9 A | don't think | said this. 9 A Yes.
10 Q Dd M. Purdy say anything about 10 Q Ckay. So, just to confirm at this
11 shel f space, in the transcript right in front 11 tine, RpTide was at Speedway?
12 of you? 12 A I"'msorry. You broke up.
13 MR FQRD  (bjection. 13 Q Just to confirmthat in GCctober
14 A | canread it. Holdon. I'll have 14 2019, R pTide was being sold at Speedway?
15 to go back to the beginning of this to make 15 A Yes.
16 sure he didn't cover it earlier. 16 Q And Speedway is -- sorry.
17 It appears he didn't mention 17 A Apparently, that's the case.
18 anyt hi ng about shel f space. 18 Q And Speedway is a | eading
19 Q In fact, he said, "Early traction 19 conveni ence store chain, right?
20 has been good. " 20 A Yes.
21 That's what he says, right? 21 Q Can ve turn to the page stanped
22 A Those are the words he used. | 22 8- 024.
23 don't know the context in which he used them 23 A Yes. Yes.
24 He can speak to that. 24 Q M. Vexler, RpTide is aleading
25 Q Let's go to another docurent. |'m 25 conveni ence store chain, right -- sorry.
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2 going to load that up. It's also a large 2 A R pTi de?
3 docurent, 17 negabytes, so it's going to take 3 Q Strike that. R pTide may be in the
4 a mnute. 4 future. Strike that.
5 Wil e that |oads up for you, 1I'm 5 M questionis: QikTripis a
6 going to state for the record, this is the 6 | eadi ng conveni ence store chain, right?
7 National Account Review dated Cctober 23, 7 A Yes.
8 2019. It's stanped Véxler EX 8. 8 Q Can we turn to the next page?
9 Again, I'monly going to be going 9 That's the page stanped 8- 025.
10 through a few slides, but you can definitely 10 A Yes.
11 scan through it. |If you can, please |let us 11 Q Now, in the right, | think what
12 know when you' re done. 12 you're doing here is -- or the people that put
13 A | just got it downl oaded. Let ne 13 this together is, they're circling in yellow
14 just take a look at it. 14 Turning Point's products. And on the one on
15 Ckay. 15 the right, it's insmll letters, but it says,
16 Q M. Véxler, are you famliar with 16 "R pTide 99 cents."
17 this docunent ? 17 Do you see that?
18 A It looks |ike what the National 18 A To be honest, | think | need a new
19 Account guys do fromtine to tine; 19 prescription for ny glasses, and ny sales guys
20 presentations they do fromtime to tine. | 20 tend to use pictures that are far too snall
21 don't remenber this specific docunent. 21 for people with ny eyesight. | cannot read
22 Q Ckay. Can we turn to the page 22 that at all.
23 stanped 8- 003. 23 Q Ckay. Let's goto the far left.
24 A Ckay. |'mthere. 24 There is a picture of a door.
25 Q So, it says, "R pTide prono through 25 Do you see that?
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2 A Yeah, | do. 2 it noves a little east fromthere, as well.
3 Q And do you see there, it says, 3 Q You were selling R pTide at Buc-ee's
4 "R pTide" in the mddl e of the page, and on 4 at this time, right?
5 the door there's an advertisenent for that, 5 A Yes.
6 "99 cents"? 6 Q Ckay. Actually, if we look at it,
7 A Yes. 7 you can see on the right, there's a photo that
8 Q So, at this tinme in Cctober 2019, 8 shows you, R pTide, and on the left of it, on
9 R pTide was being sold at QuikTrip; is that 9 the very exact sane |evel of shelf space, we
10 right? 10 see that Reynolds Gro product is on there.
11 A Apparently, yes. 11 Do you see that?
12 Q Ckay. 12 A Wi ch picture are you | ooking at?
13 A Do we have a date when this was 13 Q I'mlooking at the picture on the
14 created? 14 right. You can see the R pTide product on the
15 Q This is Qctober 2019. 15 left, and then on the shelf over on the sane
16 A Cay. 16 level, you see Gro. Do you see that?
17 Q Actually, | could have made this 17 A You may be able to see it; | can't.
18 easier for you if we go to the next page, the 18 Q I"I'l represent to you that that's
19 page stanped 8-026. It says, "Qurrently 19 Gro, which is a Vuse product.
20 Qi kTrip is carrying R pTide B ue Razz, 20 Let's turn to 8-031.
21 Tropical, Berry Qunch, Mingo, and Mnt, in 21 A Ckay.
22 both 2.4 percent and 5 percent." 22 Q The note on Buc-ee's says, "Qur year
23 Do you see that? 23 commtrent with themwll be up in April and
24 A Yes. 24 we wll need to show a strong enough share to
25 Q So, let's go to the next page. It's |25 continue to have the products in the account."
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2 the page stanped 8-027. 2 Do you see that?
3 A Ckay. 3 A Yes.
4 Q The slide says that you currently 4 Q M. Véxler, you can put that
5 have a coomtnent from QikTrip for R pTide 5 docurent to the side.
6 and Stoker's to be in the stores until August 6 A Ckay.
7 2020. Do you see that? 7 Q I"d like to send you anot her
8 A Yes. 8 docurent. It shoul d be available to you now
9 Q After that, the slide says, "Your 9 A It just came in. Hold on.
10 arrangenent for the follow ng woul d be highly 10 Q Just for the record, this docunent
11 driven by the performance of both products."” 11 is stanped Véxler Exhibit 8 This is actually
12 Do you see that, as well? 12 R pTide's website, which I'Il represent to you
13 A Yes. 13 | accessed |ast week and took a screenshot of
14 Q M. Véxler, for aretailer like 14 ny conputer.
15 Qi kTrip that's deciding whether to stock an 15 A It didn't open, so let me just go
16 e-vapor product and renew a contract, the 16 back and see if | can get it open.
17 product's performance natters, right? 17 Ckay.
18 A Yes. 18 Q Just to repeat, this is actually
19 Q Ckay. Can we turn to the page 19 R pTide's website, which I'Il represent that |
20 stanped 8- 029. 20 accessed | ast week and took a screenshot of.
21 Wat is Buc-ee's? 21 You guys have a handy-store locator, and |
22 A What is Buc-ee's? 22 decided to put ny New York zip code in there,
23 Q Yes. 23 whi ch is 10128, which is the Upper East S de
24 A It's a high-volune chain general ly 24 of Manhattan.
25 | ocated between -- in the Texas and -- | think |25 This shows that you were able to
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2 secure space at 7-Heven and Duane Reade, 2 that .
3 right? 3 Q M. Véxler, | thought you are -- |
4 A That's what it says. 4 mean, you testified earlier that you have
5 Q I"mgoing to | oad one nore 5 experience wth conveni ence stores. |s that
6 docurent -- 6 not right?
7 A This was just recently? 7 MR FCGRD  (vjection.
8 Q | accessed this |ast week. 8 Argunent ati ve.
9 A Ckay. 9 A ['msorry. I'mtrying to be hel pful
10 Q M. Véxler, you can put that 10 here, but you're confusing nme because you
11 docurent to the side. 11 asked me if JUL had early success in vape
12 M. Véxler, JUL was able to break 12 shops, and then you just said that | know a
13 through, in part, due to its innovative 13 | ot about Gstores.
14 products, right? 14 Q 'l repeat ny question. You're
15 A JUL wes out in front of the market. |15 avware that JUL saw significant success in
16 Q Rght. And so ny question was: 16 vape stores before it saw significant success
17 JUL was able to break through, in part, due 17 in conveni ence stores, right?
18 to its innovative products, right? 18 MR FCRD  (vjection.
19 A WIl, it was innovative in the 19 MR LEE (bjection.
20 context that JUL is one of the first pod 20 A And |' msaying that | don't have
21 systens to get widespread distribution. So 21 data that tells me that JUL was very
22 yeah, | would call that, in that context, 22 successful in the broad class of vape shops
23 i nnovat i ve. 23 before it was successful in the broad class of
24 Q It had a better product for alot of |24 Gstores. The only thing | can speak tois
25 consuners than what was out in the narket at 25 that | know that Vapor Shark was one of the
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2 that time, right? 2 conpani es that had an agreenent with the --
3 MR FQRD:  (bjection. 3 they had it before we bought them They had
4 MR LEE (bjection to form 4 an agreenent with JUL. They were selling
5 A | can't answer for every consuner. 5 JUL inside their stores, and at one poi nt
6 | can say there were a lot of consuners buying 6 JUL represented about 17 percent of their
7 the product. 7 sales. That's the only data that | have that
8 Q I"msure you're aware of this, but 8 | can speak to.
9 JUL waes first introduced in vape stores, 9 Q M. Véxler, scrutiny around
10 right? 10 e-vaping, regulatory scrutiny around e-vapi ng
11 A | cannot speak to whether it was 11 really started to growin late 2018, right?
12 first introduced in vape stores. | do know 12 A | don't know at what point it -- |
13 that Vapor Shark was pretty early in JUL's 13 don't know how to neasure scrutiny and whet her
14 evolution, in terns of getting the product, 14 it grewor didn't grow |'ve been in the
15 and they had vape shops. 15 tobacco business, and there's been scrutiny in
16 Q You' re avare that JUL saw 16 the tobacco business ever since |'ve been in
17 significant success in vape shops before it 17 it. And yes, there was scrutiny in vape. |
18 saw si gni ficant success in conveni ence stores, 18 don't know when it started growing. | don't
19 right? 19 know when it infl uxed.
20 MR LEE (bjection to form 20 Q Wl 1, I"'mjust |ooking at Paragraph
21 MR FQRD:  (bjection. 21 29 of your Declaration where you say, "at the
22 A | can't answer that question. 22 tinme that JUL took off there was not much
23 Q Wiy can't you answer that question? 23 regul atory scrutiny." So, I'mjust asking you
24 A | don't have any data that says 24 when that scrutiny began.
25 that. |'ve never seen any data that said 25 A And | can't put a date onit. It

U S. Legal Support |

www. usl egal support.com 130 to 133



http://www.uslegalsupport.com
http://www.uslegalsupport.com

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/07/2021 | Document No. 601358 | PAGE EL&!}BL‘QLQ *Public*

Larry Wexler Confidential
January 29, 2021
Page 134 Page 136
1 L. VEXLER - QOCONFI DENTI AL 1 L. WEXLER - CONFl DENTI AL
2 just, you know -- | ook, when vape products 2 franchi se in sone cases al nost |ike an
3 first started, people perceived themas bei ng 3 i ndependent. It wasn't really chain
4 an alternative to cigarettes that had a 4 authorized. It was sinply that one of our
5 difference in perceived health. There was not 5 sales reps sold into one franchisee the
6 alot of history on them 6 product .
7 | think as they becane popul ar, 7 MR SONATI: |'mjust loading a
8 there was sone correlation with their 8 docurent, Véxler Exhibit 10
9 popul arity and the scrutiny that they 9 Q This is a screenshot of R pTide's
10 received. | don't renenber if it was 2018 or 10 website that | actually took this week, two
11 2016 or when. | don't know what threshol ds 11 days ago actually. Do you have that open?
12 we're talking about. |'mtrying to be 12 A I'mtrying.
13 hel pful. | just don't know howto answer that |13 Yes.
14 questi on. 14 Q Ckay. 5201 | nterchange Wy,
15 Q Are you aware that in 15 Louisville, Kentucky is the headquarters of
16 Sept enber 2018, Cormi ssioner Scott Gottlieb 16 Turning Point, right?
17 sent a letter to various e-vapor 17 A Yes.
18 manuf act ur er s? 18 Q And what | see here is that you were
19 A | couldn't tell you that it was 19 being sold -- or RpTide' s being sold at
20 Septenber '18. | do renenber there was a 20 CGrcle Kand Dollar General, right?
21 letter that was sent out. 21 A They're on the list, yes.
22 Q Now, even after that date, we just 22 Q & can put that docurment aside.
23 reviewed, you were able to get access to shelf |23 M. Véxler, are you famliar with
24 space at major retailers, right? 24 the NJOY product ?
25 A & were able to get access -- we 25 A I've heard of it.
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2 went through that chart. It was interesting. 2 Q You're aware that NJOY is not owned
3 You ski pped through all the other najor 3 by a maj or tobacco conpany, right?
4 retailers that we didn't get access to. But 4 A Yes.
5 yes, there were two major retailers that we 5 Q And yet it has seen significant
6 were able to get access to. Speedway was a 6 success in growth in the last couple of years,
7 very specific exanpl e where we had to go to 7 right?
8 enormous |engths to take care of their problem | 8 MR FCGRD  (vjection.
9 inorder to get that access. 9 MR LEE (bjection.
10 Q To be clear, you also got access to 10 A | have seen that they've sold
11 Buc-ee's, in addition to QuikTrip and 11 product over the last couple of years, yes.
12 Speedway, right? 12 Q At najor conveni ence stores?
13 A Yeah, we did. 13 MR FCGRD  (vjection.
14 Q And then we just saw a docurent 14 A They show up in the data of selling
15 whi ch shows that your products are being sold 15 product in major conveni ence stores, yes.
16 at a 7-BHeven on the Upper East Sde, right? 16 Q M. Veéxler, you're famliar with the
17 A Yeah, but 7-Heven is kind of 17 Premarket Tobacco Authorization, or PMA
18 msnorer. V@ were not authorized at 7-H even 18 process, right?
19 Corporate, and they run a franchi se system 19 A Yes.
20 where the franchi ses are allowed to take on 20 Q Wat is the PMIA process?
21 other products. | think they were allowed to 21 A I'n 2009, the FDA was given
22 sell a certain percentage of the products. | 22 jurisdiction by legislation over cigarettes
23 don't know what that percentage is anynore. 23 and oral tobacco. And in that |egislation,
24 It used to be 5 percent. 24 they had the opportunity to deemother tobacco
25 And so, you can think of a 7-H even 25 products under this jurisdiction. They did so
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2 in 2016. 2 dol lars on the PMIA process, including
3 As part of that deem ng process, 3 R pTide's PMIA right?
4 they basically said that any product that 4 A That is not correct. W& spent a lot
5 wasn't on the market in 2007 in yet what is 5 of noney -- | believe what we've told to
6 called a grandfather status, had to go through 6 everybody and it's fairly close to what we
7 a process through the FDA in order to get 7 actual ly spent, | don't know the exact nunber
8 authorization to stay on the market. 8 that we actually spent, it's roughly
9 (D scussion held off the record.) 9 $17 nmllion. R pTide products were not
10 A Were was |? So, in 2016, they 10 included in that process.
11 basically said that they deermed the other OB 11 Q Sorry. Can you explain a little bit
12 products, including vape, and that any product |12 nore about R pTide not being included in that
13 that wasn't on the market before February 13 process?
14 sonet hi ng, 2007 had to go through a process 14 A W did not subnit applications for
15 called a PMTA Prenarket Tobacco 15 R pTide in Septenber of 2020.
16 Authorization, in order to stay in the market. |16 Q M. Véxler, what work have you done
17 And they had a provision that said 17 on that process for R pTide's PMIA?
18 that products that are on the market as of 18 A W& have done a lot of exploratory
19 this date in August, | think it was 19 wor k; scoping out what we'd have to do to
20 August 16th, | nay be off a couple of days, 20 submt an application for R pTide.
21 could stay on the market. And they set atime |21 Q Ckay. Can | show you a docunent?
22 period where they had until 2022 to submt 22 A Can | just explain sonething?
23 this application. Through various changes in 23 There is some confusion as to
24 political jockeying, that date nmoved a couple 24 whet her or not we need to put an application
25 of times. Then there was a lawsuit in 25 infor RpTide, and that's part of the dilema
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2 Maryl and where they established the date as 2 that we had, because the enabling | aw gave the
3 Sept enber 2020 as the date when these 3 FDA jurisdiction over tobacco-based nicotine,
4 applications were due. 4 and R pTide does not use tobacco-based
5 These applications are very 5 nicotine. It uses synthetic nicotine; that's
6 extensive. They require an analysis of a ot 6 part of the N cTech system
7 of data, both physical data, which includes 7 So, we did do exploratory work. \e
8 the PK tests that | think you mentioned 8 deci ded not to pursue the PMIA but certainly
9 earlier, as well as evaluating the vape for 9 scoped out what would be required to do it.
10 potential harnful constituents, as well as 10 Q So just to confirm RpTideis still
11 social data in terns of who uses the product. 11 in the narket, then, because it is your view
12 You have to do survey work on labels. It's a 12 that you do not need to submt a PMIA?
13 very extensive thing and a very expensive 13 A Yeah, it is our viewthat the FDA
14 process. 14 woul d not even | ook at the R pTide because it
15 Q Thank you for that. Just for 15 doesn't have jurisdiction over it.
16 clarity of the record, | think you said 16 Q | just submtted a docurment, Véxler
17 August 16th was the date that products needed 17 Exhibit 12
18 to be on the narket. It's actually 18 A Ckay. Let ne take a look at it.
19 August 8t h. 19 MR SOMATI: Just for the record,
20 A Ckay. | apol ogi ze. 20 this is Wxler EX 12. This docurent is a
21 Q No, no need to | apol ogi ze. 21 Turning Point press rel ease dated
22 A Alot of dates to keep straight 22 Qct ober 27, 2020.
23 here. 23 Q Can you pl ease | et me know when
24 Q No, | nean, you did pretty good. 24 you' ve had a chance to take a look at it.
25 I'n 2020, you spent mllions of 25 A Ckay.
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2 Q I'mjust going to focus you on the 2 Isit M. Qushman or Ms. Qushman? |
3 page stanped 12-002, the third paragraph from 3 just want to be precise.
4 the top. You see "nh Septenber 8th"? 4 A | did not say M. Qushman.
5 Turning Point says, inits press 5 Q Ckay.
6 rel ease, "On Septenber 8, 2020, TPB announced 6 A She is not a M.
7 that it submtted to the US Food and Drug 7 Q Ckay. Geat. | just wanted to
8 Admini stration prenarket tobacco applications 8 clarify.
9 covering 250 products.” Then goi ng down, you 9 A | thought you were saying if she
10 say, "the PMIA covered a broad assortnent of 10 wanted to be called M. or Ms., you know, and
11 products in the vapor category, including," 11 you never know these days the correct
12 and at the end of that sentence, it says, "a 12 t er m nol ogy.
13 closed systeme-cigarette." 13 Q She notes that, "Turning Point is
14 What is that referring to? 14 just testing the highest nicotine strengths
15 A Vait, |'mtrying to find where it 15 for HPHCs to cut costs."”
16 says that. 16 A \Mit, what paragraph are you on?
17 Q Sure. It's the-second-to-|ast 17 Q This is Paragraph 17.
18 sentence of that paragraph. 18 A Ckay. Wiat's the question?
19 A That's a long sentence, and it's 19 Q So, she says there, "Turning Point
20 terribly constructed. Hold on. 20 is just testing the highest nicotine strengths
21 Ckay. WWat was your question? 21 for HPHCs to cut costs.”
22 Q It says that the PMIAs that you 22 A Yes, that's what she says.
23 subnmitted covered a broad assortnent of 23 Q HPHCs refers to harnful and
24 products in the vapor category, including, at 24 potentially harnful conpounds, right?
25 the end of the sentence, it says a cl osed 25 A Yes.
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2 systeme-cigarette. 2 Q Wy did you choose to focus on the
3 I"mjust wondering what closed 3 hi ghest ni cotine strengths?
4 systeme-cigarette you're referring to there. 4 A Ckay. So, the purpose of this
5 A Sout h Beach Snoke. 5 testing is to see what exposure a consuner
6 Q | amgoing to | oad one nore 6 gets in consuning the products. And there
7 docunent, and |I'mhoping it can be quick, and 7 are -- as |'ve talked about particularly with
8 then hopeful ly we can go on a lunch break. 8 open systens, there are enornous variety of
9 Does that work? 9 flavors and nicotine strengths. V¢ felt that
10 A It wll work for ne. 10 by testing the highest |evels of nicotine
11 Q M. Véxler, as we discussed earlier, |11 strengths, those are the products that have
12 one of your colleagues, Brittani Qushnan, 12 nost -- nore of the ingredients than any other
13 subnmitted a Declaration, which I've just sent 13 product. So, it would be sort of a worst-case
14 you by Zoomchat. |It's stanped Véxler 14 scenari o.
15 Exhibit 11] |'mnot going to spend a | ot of 15 So, if there was going to be the
16 time with this. | just have a few questions. 16 presence of things in the products that were
17 Can you pl ease | et ne know when that's |oaded? |17 problematic, they were nost likely to show up
18 A It's | oaded. 18 with the highest nicotine products. And so,
19 Q M. Véxler, have you seen this 19 we felt as though that was the nost effective
20 docurent bef ore? 20 way to get to the answers that the FDA was
21 A | don't remenber seeing it. 21 seeki ng.
22 Q Just to begin, who is M. Qushnan? 22 MR SONATI: Thank you, M. Véxler,
23 A She is currently ny general counsel. 23 for your patience and time. For now |
24 Q Now, if you can, turn to Paragraph 24 don't have any further questions, so naybe
25 17 of Ms. Qushman's Declaration -- sorry. 25 we can go to a lunch break.
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2 MR LEE Hold on, hold on. | don't 2 A Yes.
3 think I have that many questions. So, if 3 Q Can you expl ain what was the V2
4 M. Véxler is okay, not too hungry and can 4 product a little hit?
5 go nake another hour, | think nmaybe we can 5 A The V2 product was an early form of
6 continue after short break. 6 CGgalike product. It was principally sold
7 THE WTNESS:  If it's all right with 7 online by a conpany called VWR and they cane
8 you -- 8 to us and asked us if we would be willing to
9 MR FCRD W& should go off the 9 pick up retail distribution for the product
10 record. 10 and take it to retail Gstores, tobacco
11 (Discussion held off the record.) 11 outlets. It was a fairly standard G galike
12 (Luncheon recess taken at 12 product .
13 12:30 p.m) 13 Q And do you recall when was the tine
14 14 frane, approxinately, about that discussion?
15 15 A Vel |, the discussion went on for a
16 16 while, and | think we started inplenmenting in
17 17 2013, | think.
18 18 Q Thank you.
19 19 M. Véxler, you mentioned that after
20 20 Turning Point had been selling the V2 product
21 21 you just described, the conpany that
22 22 manuf actured V2 product was acquired by
23 23 anot her conpany, correct?
24 24 A Yes.
25 25 Q Wo acquired that conpany fromthe
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2 AFTERNOON SESSI ON 2 manuf act urer \2?
3 (Time noted: 1:18 p.m) 3 A JUL, | don't knowif they're called
4 LARRY WEXLER 4 JUL Inc. or JUL Conpany, but JUL purchased
5 resuned and testified as fol |l ows: 5 WR  They bought the whole -- they didn't
6  EXAM NATICN BY 6 just buy the product. | think they bought the
7 M LEE 7 whol e conpany.
8 Q Good afternoon, M. Véxler. | hope 8 Q Ckay. Thank you for that
9 you had a nice |unch. 9 clarification.
10 A | enjoyed ny sandw ch. Thank you. 10 And you al so nentioned earlier today
11 Q Qeat. M nane is Joonsuk Lee, I'm |11 that after that acquisition by JUL of the
12 an attorney with the Federal Trade Commi ssion, 12 conpany that manufactures V2, Turning Point
13 and |'mgoing to ask you sone questions. | 13 Brand was shut off, that was your |anguage, to
14 may junp around a little bit because Counsel 14 sell the V2 product, correct?
15 has covered a nunber of areas that | woul d 15 MR SONATI: (bjection to form
16 otherwise cover. So, if you need a frane of 16 A Wat does that nean?
17 reference for any of ny questions, just say, 17 MR FCRD  You can go ahead and
18 back up a second, and tell ne what we are 18 answer .
19 tal king about here before | junp in. 19 Counsel for Alitriais stating an
20 I's that okay? 20 objection for the record. That's all.
21 A Thank you. | appreciate that. 21 A So, like, in nost contracts, the
22 Q Qeat. Do yourecall that earlier 22 contract with VMR had divorce provisions.
23 in the norning today, you discussed a product 23 Soneti mes, you spend nore tinme on divorce
24 named V2 whi ch Turning Point had distributed? 24 provisions than you do on the operating
25 Do you recal |l that? 25 provi si ons.
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2 V¢ were very concerned that we woul d 2 Vapor Beast, the principal business of Vapor
3 build a retail presence for the product and 3 Beast was distributing products to vape shops.
4 then VWWR woul d pul I the product fromus. So, 4 Before that, we had no business. V& didn't
5 there were a nunber of provisions in there to 5 spend any tine in vape shops before 2016.
6 give us time to sell through our inventory and 6 Q Ckay. Thank you.
7 al so some provisions that if VMR was sold, 7 S nce 2016, Turning Point Brands
8 that we woul d get a portion of the proceeds of 8 have been invol ved in distributing vape
9 the sal e. 9 products to vape shops, correct?
10 Shortly after JUL bought WR we 10 A Yes. In 2016 we bought Vapor Beast,
11 were given notice by JUL that we could sell 11 and then shortly thereafter, we bought Vapor
12 out the inventory that we had on hand for a 12 Shark, which had a small distribution
13 certain period and that they woul d be no 13 business. They were a little nore B2C and
14 | onger supplying us with any repleni shnent. 14 they had retail operations.
15 So, after going out and getting 20, 30,000 15 Then we bought Vapor Supply in 2017,
16 stores, nore, putting displays out, creating a |16 and they al so had a whol esal e busi ness that
17 consuner base, the product was taken fromus. 17 shifted to vape shops. And then we bought
18 Q Ckay. Thank you. Wen you say 20 18 IVG which was nostly a B2C but they al so had
19 to 30 stores, what type of stores are you 19 a whol esal e busi ness that sold to vape shops.
20 referring to? 20 Q Thank you.
21 MR FCRD  Twenty to 30, 000. 21 ]
22 MR LEE Sorry about that. Let nme 22 ]
23 restart. 2
24 Q Wen you say, "20 to 30,000 stores,” |24 |
25 what type of stores are you referring to? 25 ]
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2 A It would be the stores that are 2 ]
3 normal in our distribution platform They 3 ]
4 were principally Gstores and tobacco outlets. 4 e
5 Q Wien you say, "Gstores and tobacco 5
6 outlets," they are different fromvape shops, 6 ]
7 correct? 7 -
8 A Yes. V¢ did not distribute V2 in -- 8 NI
9 it may have gotten into sone vape shops, but S e
10 we had no programto put theminto vape shops. |10 |
11 Q Wiy not ? 11
12 A They were a cl osed system product. 12 Q Thank you.
13 V¢ believe the nmarkets are somewhat different 13 Based on your experience, how do you
14 and that it was nore |ikely soneone, on a 14 descri be the denographi cs of the custoners who
15 product like V2, would either buy themonline 15 cone to Turning Point Brands' vape shops?
16 or buy themin Gstores. The products 16 MR SONATI: (bjection to form
17 t hensel ves cannot have -- we tal ked about this |17 M FCRD  (vjection.
18 earlier. The products thensel ves didn't 18 A Inny -- | did not spend a lot of
19 real |y have the kind of experience that people |19 time inside the retail stores. It was ny
20 in open systens were | ooking for. 20 i npression that the denographics of the people
21 Q Thank you. 21 who cane to the stores were older. | know
22 Changing the topic a little here, 22 fromour B2C operation, which also deals with
23 Turning Point Brands have been distributing 23 open systens, that the denographics, the
24 vape products to vape shops, correct? 24 average age of our consuners in one of our
25 A Begi nning in 2016 when we bought 25 product lines is 55; another one is 48. So,
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2 they' re sonewhere in that age bracket. 2 Again, the specifics of these
3 Wat | sawin the stores -- they 3 contracts change over tine, but this is the
4 didn't do any studies, so this is not speaking 4 kind of general principals.
5 with any explicit data. M inpression was 5 Inreturn, the Gstore operator or
6 that the consuners were in the age, probably 6 the store operator -- because these contracts
7 average sonewhere around 48 to 50. But 7 are also in other channels, the Gstore
8 there's not -- | never saw any data on the 8 channel basically gives up the facings to the
9 peopl e who cane to the stores. 9 manufacturers. And the nechani cs of that are
10 Q Ckay. Thank you. 10 sort of interesting. |'ll get back to that.
11 Again, changing the topic slightly, 11 And in return, they get paynents based on
12 when you say, "Gstores," that neans 12 their sales, and they al so get access to
13 conveni ence stores, right? 13 pronotional paynments -- promotions that, at
14 A Yes. Sorry. |It's a bit of industry |14 tines, are not available to stores that are
15 jargon. 15 not under contract.
16 Q That's fine. | try to use the same 16 'l speak a little bit about the
17 | anguage, G stores, here. 17 inpact it has in the noist snuff category
18 Do you recall earlier inthe norning |18 because |'ma little bit nore fanmliar with
19 when you were discussing with Counsel for 19 that. So, if you look at -- and at one tine,
20 Altria, you were speaking about contracts at 20 | did sone analysis on just using national
21 Gstores? Do you recall that? 21 shares rather than any specific chain. So
22 A Yes, | do. 22 Altria has roughly 53 percent of the national
23 Q So, when you say contracts in the 23 share of noist snuff. Reynolds has about 32
24 context of Gstores, do you nean retail 24 shares. So, between the two of them they
25 contracts between tobacco conpani es and 25 have about 85 percent share. And noist snuff
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2 G store chai ns? 2 is usually soldin fairly contained -- is
3 MR SOMATI: (bjection to form 3 often sold in fairly contained geographi es
4 A The naj or tobacco conpanies in 4 inside the store. It's sort of a display.
5 cigarettes and in noist snuff, that |'mfairly 5 These di splays can have 32, 48, or
6 famliar with, contract with the stores. 6 64 -- generally, they have either 32, 48, or
7 These contracts general |y cover a nunber of 7 64 facings. And so, when you do the nath of
8 different paraneters. The najor conpani es 8 the 85 percent, |'Il focus just on the 64
9 general |y ask for shelf space, the share of 9 facing one, Altria and Reynol ds woul d get all
10 the avail abl e space, visible space equal to 10 but ten of the facings. So, you're talking
11 their market share. That narket share coul d 11 now that there's ten facings avail abl e.
12 be the trading area; it could be the specific 12 There's 64 facings in this display, and Altria
13 chain; the chain they share with the specific 13 and Reynol ds would get all but ten. So, they
14 chain. They generally ask for the highest 14 woul d get about 54. And so, three conpanies,
15 anount whether it's the -- if the trading area |15 Swi sher, Swedi sh Match, and Turning Point,
16 was | ower than the chain, they'd ask for the 16 woul d then have only ten facings in which they
17 percent of sales they have in the chain, or if |17 coul d display the product.
18 the trading area was hi gher, they would do 18 So, | looked at it. If you were to
19 that. 19 take -- and I'musing -- this is not a
20 They ask for signage. Generally, 20 scientific -- I"musing this just to try to
21 they get the top signs and any signs enbedded 21 describe in principals. You can poke all
22 into the selling area. And they have 22 kinds of holes into this analysis. But if you
23 provisions that if there are other signs put 23 were to use national shares and apply it, if
24 up around the store, they get additional signs |24 you vere to rank the top 64 SKUs national ly,
25 as well. 25 if you were to do that, then there woul d be 20
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2 SKUs fromthe other three conpanies that woul d 2 these products have | ower distribution. And
3 rank in the top 64 SKUs. Wen you | ook at 3 so, their velocities nust be higher in the
4 that, what happens is that the retailer, on 4 points of distribution that they have. So, if
5 average, cannot service as broad a market as 5 you were to take the velocity of the brands
6 they coul d under the contract. So, let's call 6 where they do sell and apply that velocity to
7 this kind of activity "natural selection.” 7 this kind of nythical store that |'ve just
8 This whol e process of natural selection, where 8 created with the 64-SKU thing, essentially,
9 you actually go and you rank all the SKUs, the 9 the store sales would be -- just by taking out
10 64 SKUs. | think it stops at 64. The other 10 those ten products and putting in these ot her
11 three conpani es woul d then get 20 SKUk. 11 ten product, the store sales would be
12 Now, what's interesting about that 12 22 percent higher. Again, you could poke |ots
13 i s because of these contracts, the 13 of holesinit. But in any case, the
14 distribution of these other three conpanies' 14 inplication is that the store gives up some
15 SKUs are sonewhat limted. So, for instance, 15 econom cs by reducing their sales by not
16 | just |ooked at sone data for another purpose |16 having the breadth in the nmarket pl ace.
17 the other day, and in the data that we get 17 And what's interesting about it is
18 fromMSA which is an infornation service that |18 that there is a shift value in the snokel ess
19 tracks shipnents into retail across 19 category. And the brands, a lot of the SKus
20 hundreds -- 200-sone odd t housand stores. 20 that are being excluded fromthis rack are
21 \¥ have one particular SKU Qur 21 SKUs that are priced at a lower level. So,
22 can, our Stoker's Wntergreen, would rank in 22 it's basically hurting the consuner because
23 the stop 64. Now, it's ranked in the top 64 23 the consuner's having | ess access to products
24 nationally, but inthe last 13 weeks it only 24 that are at a lower cost. And at least in the
25 had shipnents into sonething, like, 32 percent |25 case of our product, which we've done sone
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2 of all the stores and 36 percent of the chain 2 testing agai nst sone of the major brands, are
3 stores. So that if it had universal 3 at |east equivalent, we actually get slight
4 di stribution, you coul d nake the presunption 4 preference. W really don't get statistical
5 that its share would be higher and all of our 5 preference, but you can say that there are at
6 product share woul d be hi gher and that we 6 least -- they are no less than equal in taste
7 woul d have nore products that were in the 64. 7 preference. But because of the difficulty and
8 But if you just |ook at what the 8 lack of roomto put these products into these
9 retailer loses in this, they kind of restrict 9 sets, the consuner's getting prevented,
10 the percent of the market that they can cover 10 preventing access to these products. So
11 because of this constraint that's inposed on 11 there's a nunber of really inportant
12 themby Altria and Reynolds. And if you do 12 inplications of these contracts. And we've
13 it, this analysis | did, | |ooked at the 13 seen it in cigarettes, you can see it in
14 brands, the SKUs that Altria and Reynol ds 14 snokel ess.
15 woul d | ose because they'd drop out of the top 15 Wat's interesting is that when we
16 64, these ten SKUs, and ten SKUs woul d come 16 were first introducing RpTide, | think it
17 in. And that would increase the coverage of 17 was -- you didn't see a lot of contracted
18 the market by one-and-a-half to two percent. 18 space in vape. | did notice, thisis in July,
19 And that gap is grow ng because these are 19 call it June, July, August of 2019, | did
20 growing brands in the narketplace. So, the 20 notice the last tine | was out, and
21 retailer loses by not having the breadth of 21 unfortunatel y because of GO D | think we' ve
22 products that they need to service all the 22 all been inside too nuch, | haven't been out
23 potential consuners that go into their store. 23 in stores very often.
24 Wiat becones interesting, when you 24 But when |'ve gone out, | have seen
25 ook at the -- now renenber, these brands, 25 that the vape section is much nore organi zed
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2 than it was when we vere first introducing 2 there was a lot of political pressure, and the
3 R pTide and certainly light years difference 3 FDA cane out and banned flavors in pod
4 than when we introduced V2. Wen we 4 systems. Now, what's interesting in sort of
5 introduced V2, you can get vape into a lot of 5 denonstrating this totally different consurer
6 different places. You can even get counter 6 base is that when they banned flavors in pod
7 displays in there. 7 systens, they actually left flavors in open
8 They' ve since been regul ated out by 8 systems. And | think that the reason for that
9 the FDA'  But now when you walk into a store, 9 i s because the open systens are really
10 the stores that 1've been in, and quite 10 ex-cigarette snokers, very little initiation
11 frankly, it is not a statistical sanple 11 there, and they're just older. And with pod
12 because | haven't been in a lot of stores 12 systens, pod systens were popul ar anmong
13 because of QO D, but | have seen sone 13 popul ations -- a different type of popul ation,
14 pictures that the sales guys sent in, that you |14 and the FDA was very concerned about -- and,
15 tend to see the section that |ooks just |ike 15 you know, |ooking at the national surveys that
16 cigarettes and just like, you know the noist 16 are done on youth usage, you know you don't
17 snuff sort of display section, where JUL has 17 see any open systens there. They're just not
18 this big sign on the top. And the only 18 there. They're pretty high fromthese pod
19 enbedded signs you see in the display is 19 syst ens.
20 Reynol ds product and you see that nost of the 20 So, without the ability to have
21 other products are sort of at the bottom 21 flavors and with the hangover of all this
22 And this has sone inplications 22 distribution that we got where we didn't
23 because, for instance, our R pTide product, we |23 get -- and quite frankly, we didn't get a lot
24 had the worst possible -- if you were to pick 24 of sales because of all the controversy there
25 atinme to introduce R pTide, we picked 25 on vape, we sort of just said, Ckay, we're
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2 absolutely the wong tine to do it. Just as 2 goi ng to de-enphasize R pTide, and we' re goi ng
3 we were getting distribution, just as we were 3 to stop going national. \W're going to pull
4 starting to get into stores, Vape Gate 4 back. If you look at our financial
5 happened, which | think is what | tal ked about 5 statements, we had a very large wite-off at
6 earlier, which is that narijuana product that 6 the end of 2019 with the inventory that we
7 caused sone issues in the lungs. The FDA and 7 bought because we were seeing nonentum V¢
8 the CDC cane out, and their first reaction, 8 started building up our inventory to sell the
9 since this was a vaping product, even though 9 product, and then we had to wite it all off
10 it was a marijuana product -- well, they found |10 because the market for us just sort of closed.
11 out it was a nmarijuana product. They didn't 11 Now, we did keep R pTide open in
12 know what product was causing it. They came 12 sonme geogr aphi es in 2020. V¢ had sone
13 out and they said, "Don't vape, and certainly 13 geogr aphi es where we said, "Ckay. Let's see
14 don't vape anything that you haven't vaped 14 what we could do with RpTide." Just a couple
15 before and hadn't had problens with." So just |15 of observations. The hit rates on R pTide
16 as RipTide started to get a little pit of 16 were much lower than they were when we first
17 traction, as Gahamtal ked about in the Vesser |17 introduced it. | hadn't seen any contracts,
18 presentations, all of a sudden all the 18 but it certainly -- the vape section certainly
19 noment um j ust st opped everyt hing just stopped 19 | ooked |ike there were contracts there. 1've
20 and it was like we hit a brick wall. 20 tal ked to one of our ex-Philip Mrris
21 (e of the consequences of the Vape 21 enpl oyees, and they say that there are
22 Gate and the controversy -- now, the CDC and 22 contracts in vape now As | said, |'ve never
23 the FDA ultinmatel y cane out and said, "This 23 seen one.
24 isn't vaping products. |It's just a marijuana 24 | do know that our hit rates, our
25 product.” But one of the consequences was, 25 success rates of sales guys walking into
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2 stores were lower. And it was nuch nore 2 different than V2 and VR whi ch was the
3 difficult, the acquisition of shelf space 3 exi sting product that we entered into a
4 where it was a lot slower in 2020 than it was 4 partnership with VWWR  This was a
5 in 2019 before these sections were as well 5 sel f - devel oped product .
6 organi zed as they are today. 6 Q @t it. Thank you.
7 Q Thank you very nuch. 7 Do you recal | how much of research
8 You nentioned "hit rates." 8 and devel opnent spend was invested in
9 Wat are hit rates? 9 devel opi ng the R pTide product?
10 A Ch, sorry. |'ma creature of our 10 MR SONATI: (bjection to form
11 internal jargon. Ht rates are the nunber of 11 A | don't remenber seeing a nunber on
12 tines a sal esperson is successful at getting 12 that. | know we did work with our supplier to
13 new distribution divided by the nunber of 13 hel p devel op the -- they had devel oped a
14 tines they present the product. So, we 14 nunber of devices, and we chose one of the
15 basically look at, if thisis apriority for 15 devices and worked with themto try to i nprove
16 them you assune that they nade the ask in 16 entire spends, and we created the |iquid.
17 every store they go into, and then we 17 Q Wat about R pTide device, the
18 cal cul ate how many stores we got this new 18 R pStick?
19 distribution in, and then we just divide it. 19 A That's what we did. V& went to some
20 And that's what we call a hit rate. 20 of our suppliers and we picked a product from
21 Q Thank you. 21 the supplier that they had on their shelf, and
22 So, you covered a lot of ground 22 then we asked themto customze it for us.
23 here, but you al so nentioned the R pTide 23 There was very little devel opnent effort on
24 product sol d by Turning Point Brands. 24 our part. It was really on the supplier's
25 Earlier, you rmentioned market shares in the 25 part.
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2 G store channel . 2 Q Since Turning Point devel oped the
3 Do you have any sense of national 3 R pTi de product, has anyone approached you or
4 narshal shares for RpTide in the Gstore 4 the conpany to acquire the product?
5 channel today? 5 A Not that | know of .
6 A It's mnimal. | don't have an exact 6 Q Wul d you have sold it, if the price
7 nunber, but it's not naterial. 7 was right?
8 Q Do you think it's over 5 percent? 8 MR SONATI: (bjection to form
9 A For RpTide in Gstores? 9 MR FCRD  (vjection.
10 Q Yes. 10 A | guess you' d have to deci de what
11 A No. 11 the price isright. | think, in general, in
12 Q Over 1 percent? 12 narkets, if someone cones with an offer that
13 A | haven't looked at it, but if it 13 has a hi gher val ue than the Iong-termval ue
14 was 1 percent, | woul d have | ooked at it. So, 14 you think you have in a product, you have to
15 I will assune it's significantly less than 15 at least consider it.
16 1 percent nationally. 16 Q Thank you.
17 Q Thank you. 17 Let's talk about the liquid for the
18 Coul d you explain a little about how |18 R pTide product. So, if | understand what you
19 Turning Point Brands first acquired the right 19 di scussed in the norning correctly, R pTide
20 to sell R pTide product? 20 l'iquid does not use nicotine derived out of
21 A W didn't acquire the right to sell 21 t obacco, correct?
22 R pTide product. V¢ filed for a trademark and |22 A That is correct.
23 devel oped the product. So, we designed the 23 Q So, RpTide's |iquid uses synthetic
24 product; we created the product. It wasn't a 24 ni cotine, correct?
25 preexisting product that we acquired. \Very 25 A Yes.
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2 Q | think you tried to explain this a 2 A At peak, we had six or seven peopl e
3 little in the morning, but howis synthetic 3 involved in the R’D in the vape product. It's
4 nicotine different fromnicotine salts? 4 enbarrassingly snall conpared to | arge
5 MR SOMATI: (bjection to form 5 conpanies like Aitria and Reynol ds.
6 A I'n tobacco-derived nicotine, the 6 Q Do you have a sense of your annual
7 nicotine is extracted fromthe tobacco plant 7 budget for RED for vape products?
8 and then put into a solution for its use. In 8 A | think | need to put thisin a
9 synthetic nicotine, there is a chemcal 9 little bit of context. Wth Vape Gate, what
10 reaction -- 1'mgoing to get a little bit out 10 we saw with the CDC and the FDA announcenents,
11 of ny skis here because |'mnot a chemst. | 11 we saw a fairly significant contraction in the
12 can give you sorme of ny inpressions. 12 marketplace. Qur run rate of sales in our
13 Essentially, it is -- okay. | know |13 vapi ng area was probably 150, $160 mllion
14 there's always a risk of being colorful, but 14 annual run rate going into Vape Gate. After
15 it's a bit Frankensteinian where you have 15 Vape Gate, it cane down fairly quickly to
16 these big tubes and reactors and all this 16 sonmewhere around plus or mnus 100 mllion;
17 stuff, where you put together a series of 17 nmore mnus than plus, | think.
18 chemcals, and there's a forced chenical 18 In response, what we didis, we had
19 reaction to conbine them and it creates a 19 to -- we severely cut back on our investnent
20 nicotine. But the nicotine is not exactly the |20 in vape. V¢ consolidated two operating
21 sane as a nicotine derived fromtobacco, 21 conpani es that we had, we consolidated four
22 that's extracted froma tobacco plant. It 22 distribution points to one, and we severely
23 actually has -- it actually is just alittle 23 cut back on our R&D staff. That was in late
24 bit different. It has different properties 24 Novenber, early Decenber of 2019. W
25 when it's consuned. 25 essentially had to get -- unfortunately, we
Page 171 Page 173
1 L. WEXLER - QONFI DENTI AL 1 L. WEXLER - QONFI DENTI AL
2 Tobacco-derived nicotine tends to 2 had to layoff about 10 percent of our staff.
3 get alittle nore imediacy in terns of -- 3 Q Thank you.
4 this is fromwhat consuners tell us. Again, | 4 Let's change gears a little here
5 don't know the physiol ogi cal -- what happens 5 again. Sorry about that. Let's talk about
6 physi ol ogi cal | y or what happens chenically. 6 your product distribution specifically to the
7 This is what consuners tells us. 7 G store channel. | understand Turning Poi nt
8 Tobacco-derived nicotine tends to get a faster 8 Brands have ot her products, for exanple,
9 inpact on the body, but synthetic nicotine is 9 Stoker's and noi st snuff product that's sold
10 much nore longer lasting. It stays active in 10 into the Gstore channel .
11 the body for a longer period of time. That's 11 But how do you conpare the Turning
12 what consuners have tol d us. 12 Poi nt Brands' capability of distribution to
13 So, part of the N cTech technol ogy 13 the Gstore channel to major tobacco
14 is using the synthetic nicotine kind of 14 conpani es' distribution capabilities?
15 creates a different experience that, as | said |15 MR SONATI: (bjection to form
16 before earlier this norning, that a subsection |16 MR FCRD (vjection.
17 of consuners seek to enjoy. Again, you'd have |17 A Ckay. So, can you describe what you
18 totalk to one of ny scientists to explain wiy |18 mean by, "distribution capabilities"?
19 and how that works. 19 Q Sure. Let me clarify. Your access
20 Q Fair enough. Thank you. 20 to stores and the spaces inside the stores.
21 Does Turning Point Brands have 21 A Ckay. So, let ne take a step back
22 i n-house research and devel oprent per sonnel ? 22 because |' mstill trying to understand what
23 A V¢ do. 23 the question is.
24 Q How many do you have on the R&D of 24 First thing is that, we can walk
25 vape product ? 25 into any store that the major guys can wal k
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2 into. \& don't have nearly as many peopl e, 2 know, quite frankly, fromtine to tine, we get
3 and so, you know, we have roughly 150 peopl e 3 encroached upon by other conpanies. There's
4 inour sales departnment. At the tine when | 4 been a coupl e of tines when one of the
5 left Philip Mrris, Atria, | think their 5 majors -- you know, we had in situation in one
6 nunber was sonething |ike 3,000, so it was 6 area where one of the nmajors was actual |y
7 very different. So, we cannot cover as nany 7 taking our product and hiding it behind
8 stores. 8 signage in the rack. That's not incredibly
9 Now, you know, you need to separate 9 wi despread. So our sales guy goes in, he
10 distribution fromselling, okay? Because we 10 talks to the store owner, tal ks about what we
11 actual ly don't deliver to Gstores, and for 11 have to offer, tal ks about new products,
12 the nost part, | did not believe that the 12 checks inventory to see if they have any
13 majors do. They do in sone cases, and there 13 inventory gaps they can fill. Wen | say
14 are sone retailers that have their own 14 "he," 1'msaying generically, this covers both
15 distribution centers, so they nay deliver to 15 men and wonen. \& do have wonen in our sales
16 those distribution centers. 16 force. In these politically-sensitive tines,
17 V& deliver to atrade class that's 17 I"malways careful about saying things |ike
18 call ed tobacco and candy whol esal ers, for the 18 that. And they'll straighten out the racks,
19 nost part. They're the bulk of our direct 19 they' Il put up signage where possi bl e.
20 custoners. That's who we ship nost of our 20 W al so have anot her group of
21 product to. There are sone other trade 21 people -- so we let 100 people go do that. W
22 classes that are sone of the other products 22 have anot her group of people that call on
23 that we won't talk about. They performthe 23 chains, and there are large chains and snal |
24 function of receiving the product, and they 24 chains. That's a very different type of sell.
25 actually shipit intothe retail. Sothe 25 There you go in and you sell to the head of
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2 retail actually orders fromthe tobacco and 2 mer chandi si ng, you nake your sale, and they
3 candy whol esal ers. They don't order directly 3 then planogramyou into their store set. And
4 fromus. They performthe function of 4 in nost cases, the store managers are then
5 col lecting taxes, paying the taxes to the 5 responsi bl e for putting the product up on the
6 state, and coll ecting the noney fromthe 6 rack. Now, people go in periodically and
7 retailer. 7 check and make sure that we're getting our
8 Now, at the sanme tine, sort of a 8 space we're allowed. But in nost chain
9 parall el system our sal espeople go into 9 stores, you can't put up signage. You
10 stores to try to create demand for the 10 actual Iy have to buy the signage; you have to
11 product. So, our sales guys will walk into, 11 contract for the signage.
12 let's say, an independent retailer, and 12 | think that -- so when you tal k
13 they' Il talk to the store manager, talk to the |13 about our capabilities versus the other
14 store owner, explain the features and benefits |14 conpani es' capabilities, there's a couple of
15 of our products, pricing. They'Il also go 15 different things. (e is that we have far
16 through and check the dating. Sorme of our 16 fewer people, so we have far less breadth. |
17 products are dated and we don't want our 17 think ny sales force does an excellent job.
18 consuners to have products that are dated 18 If one of products is Zig-Zag rolling
19 because they don't taste as good. They don't 19 papers -- | once had a conpetitor cone up to
20 performas well. 20 me and say, "How many sal espeopl e do you have?
21 They will also put up signage and 21 You nust have |ike 300, 400 sal espeopl e
22 they'Il try to straighten out our areas inthe |22 because everywhere | go, | see Zig-Zag," and
23 stores. So, like, for instance, in the 23 it was one of ny proudest nmonents, this guy
24 snokel ess rack, we have the veins that are -- 24 acknowl edgi ng that ny guys do a great job.
25 the facings that are assigned to us. You 25 But we don't, we only have, like, a hundred
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2 peopl e on the street. 2 about a concept call ed weighted distribution,
3 | sort of lost ny have track there a 3 which is basically the percent of where the
4 little bit. 4 product is sold. W& have been able to, very
5 So, in any case, sp one difference 5 successful |y over the last couple of years,
6 is the breadth that we can get and the nunber 6 increase our weight of distribution. So,
7 of people. And while we do get a lot of 7 we're now in about 60 percent of the market.
8 breadth, it's very thin on depth, because if 8 But it's a struggl e because, you know,
9 we're calling on one store, we can't call 9 renenber, when you go back to that rack,
10 another store. V¢ only have X nunber of 10 there's only a very limted space. And if
11 thousands of sales calls to allocate in a 11 they create nore space, then they've got to
12 year. And if we go to 200,000 stores, which | 12 give nore space to Altria and Reynolds. So,
13 don't even knowif we can get to in a year, 13 it's very self defeating. If we can't get one
14 you know, we can't revisit any other stores. 14 of those ten slots, where if we're in an open
15 So, we're in a constant process of allocating 15 rack where the space has been allocated, if
16 our sales calls anmong the various stores. 16 they accept four or five of our SKUs and if
17 The other thing we have is, we don't 17 the contracts require themto keep this
18 have that nuch market |everage and narket 18 proportion of space for Reynolds and Philip
19 power. So, while in sone segnents, like in 19 Mrris, it means they've got to give even nore
20 papers in the measured universe, in 20 space to the other conpani es which has a
21 principally a Gstore area, we have about 35 21 consequence that they can't have as many
22 shares. Zig-Zag is a |eading product. Most 22 products on the stores. It's a very
23 of the tine, it's the leading product. It's 23 constraining thing for both the retailer and
24 certainly the |eading premumbrand in papers. |24 for conpetitors.
25 And in make your own cigar waps, whichis the |25 And as | said, you know, we sell our
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2 outer shell of a machi ne-nade cigar, you know 2 product for about 40 percent |ess than the
3 we have 60-sore-odd share. 3 majors. And so, the consurmers are not getting
4 So, in nmarkets where there's free 4 access to a product that is tested as equally
5 and fair trade, we do very well. So, in 5 as good and sells at a significant discount to
6 markets, like -- for instance, conpetitors in 6 the ngj ors because of this arrangement where
7 papers have been conpani es that are sort of 7 conpetition is limted because of the
8 our size and significantly bigger, but not as 8 requirenent that Philip Mrris and Reynol ds
9 big as Alitria and Reynolds. As you can see, 9 has.
10 we' ve done pretty well with our products in 10 Now, it's kind of interesting. |'ve
11 those particul ar segnents. 11 done -- | was an operations research mgjor in
12 In products |ike moist snuff, as | 12 college, so I'msort of alittle faster with
13 sai d, you know, Philip Mrris and Reynol ds 13 math. And one of ny first jobs, which wasn't
14 bet ween them have 85 share. MNow | think 14 on ny resune that Adamwent through earlier
15 we' ve done very well. V¢ introduced our 15 this norning, was doing an inventory program
16 product in 2008. It has grown al nost on a 16 for a small manufacturer of hand tools. And |
17 straight line since 2008. It actually 17 qui ckly learned that because of cycle stock
18 accelerated in the last two years. But it's 18 and safety stock and all that, you don't need
19 been a struggle. | nean, we're still -- you 19 proportional inventory based on proportion of
20 know, in the last 13 weeks, our products have 20 sales. Norational person has their inventory
21 gotten about 30-sone-odd percent -- shipnents 21 evenly divided by percent -- you know percent
22 into 30-sone-odd percents of stores. 22 of inventory is not percent of what your sales
23 Now, we do focus on the 23 are.
24 | arger-vol une stores. So, you can see in our 24 So, for instance, you know, one vein
25 earnings calls and things like that, we talk 25 can -- one facing can service, you know, a
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2 product that has one share or three share or 2 Q M. Vexler, | have one nore question
3 five shares. You don't need five times as 3 to ask. Going back to the earlier discussion
4 much space just because sonet hi ng has five 4 of synthetic nicotine, are you aware of any
5 share versus one share because these racks are | 5 ~ other conpanies that sell synthetic nicotine
6 refilled miltiple tims during the week and 6 product s?
7 because the turnover is, you know -- you 7 A | have heard of some conpanies that
8 ei ther have sone depth to themso there's 8 have started using synthetic nicotine
9 turnover there. 9 products. | can't name themat this tine, but
10 So, again, going back to ny 10 | know that ny guys have come and told me that
11 nonencl at ure bef ore, if you had nat ural 11 other conpanies are starting to sell them
12 selection and the retailer had free choice and |12 Q Do you know whether they are in open
13 he really wanted to get breadth and service 13 systems or closed systens?
14 the consuners wal king in through the door, 14 A The only ones | know of are in open
15 they want to have a wider selection of 15 systens.
16 product, but they can't because the 16 MR LEE: Thank you. That's all for
17 opportunity costs of bringing in these other 17 now. | leave it to M. Sowati to finish
18 products and then giving, basically, not 18 his questions, and | will reserve ny tine
19 useful space to Reynolds and Altria, the 19 to potentially have fol | owup questions.
20 opportunity cost of other products you can't 20 Thank you.
21 put on the shelf, then, is too big an 21 MR SOMLATI: |'mjust going to
22 opportunity cost. Not 0n|y are you selling 22 literally need five minutes, so if we can
23 agai nst the fTB.J ors -- first of al |, we're 23 get back at 2:25, and | can't imagine I'm
24 sel ling agai nst the other conpetitors that are |24 going to have nore than a few questions.
25 trying to get the same space. 25 (Recess was taken.)
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1 L. WEXLER - CONFI DENTI AL 1 L. VEXLER - CONFI DENTI AL
2 And then we're going against the 2 FURTHER EXAM NATI ON
3 majors intrying to get the space carved out 3 BY MR SOWATI:
4 of their rack. V' re also being constrained 4 Q Ckay, M. Vexler. Just a few nore
5 by the way these contracts are designed from 5 questions, | pronise.
6 every other product in the store so that we 6 You told M. Lee that the reason
7 have to prove that we're going to be 7 Ri pTide | ost nmonentum was because of
8 profitabl e enough for the retailer to take 8 controversy around vaping and the FDA flavor
9 against all of that. 9 ban; is that right?
10 So, it's a heavy load. And quite 10 A No. What | said was that those
1 frankly, the reason I'mso proud of ny sal es 1 things happened at the sane time, and it's
12 guys, I1'mso proud of the way the product has 12 sort of unknown what the potential of that
13 perfor ned, is that despite that, and | think 13 product coul d have been because of all the
14 in Iarge part because we came out with a tub 14 controversy. And then, certainly, |osing the
15 which doesn't fit into this confined space, 15 flavors made it much nore difficult to conpete
16 that we were able to get sone distribution 16 with that product.
17 because this is a tub format, that we' ve been 17 Q Gkay. I'mjust reading back your
18 as successful as we are because the hurdlie is 18 testinony. You said, "suddenly all of the
19 so i ncredibl y difficult. 19 noment um j ust stopped." That's what you
20 Q Thank you. 20 testified happened after the controversy
21 MR FCRD CGan | int erj ect? Can we 21 around vaping and the flavor ban, right?
22 go off the record for five mnutes? | 22 A I did say that, yes.
23 need to take a quick break. 23 Q M. Vexler, in addition to JUUL and
24 (Fécess was taken.) 24 Reynol ds, |nperial Tobacco through nyblu and
25 BY MR LEE 25 Japan Tobacco through Logic conpete in e-vapor
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1 L. WEXLER - CONFI DENTI AL 1
2 for shelf space, right? 2 CERTI FI CATE
3 A Yes. 3
4 MR SOMLATI: | have no further STATE CF NEW YCRK )
5 questions. 4 ) Ss.
COUNTY OF SUFFOLK )
6 MR LEE: Thank you. | have no
5
7 further questions. | think this concludes
6 I, KRISTI CRUZ, a Notary Public
8 the deposition. Thank you very nuch. o
7 within and for the State of New York, do
9 MR. SOALATI:  Thank you very nuch, 8 hereby certify:
10 M. vexler, for your time. 9 That LARRY VEXLER, the witness
1 (Time noted: 2:32 p.m) 10 whose deposition is hereinbefore set
12 11 forth, was duly sworn by me and that
13 12 such deposition is a true record of the
14 13 testinony given by such witness.
15 14 | further certify that | am not
16 15 related to any of the parties to this
17 16 action by blood or nmarriage; and that |
18 17 amin no way interested in the outcome
18 of this matter.
19
20 19 I'N W TNESS WHERECF, | have
20 hereunto set nmy hand this 1st day of
21
21 February 2021.
22
22 g
23 23 ...
24 24 KRI STI CRUZ
25 25
Page 187 Page 189
1 1 *** ERRATA SHEET***
2 ACKNOWLEDGMENT 2
3 3 U.S. LEGAL SUPPORT
STATE OF NEW YORK ) 90 Broad Street
4 4 New York, New York 10004
1SS 212.750. 6434
5 5 REF: 338990
COUNTY OF )
s 6 NAME OF CASE: MATTER OF ALTRIA GROUP AND JUUL LABS
DATE OF DEPCSI TI ON:  JANUARY 29, 2021
7 I, LARRY WEXLER, hereby certify that
. . 7 NAME OF W TNESS: LARRY VEXLER
8 | have read the transcript of ny testinony
9 taken under oath in ny deposition of 8 PAGE  LINE FROM TO REASON
10 January 29, 2021; that the transcript is a 9 — | | |
11 true, conplete and correct record of ny 0 | | | |
12 testinmony, and that the answers on the record 1 | | | |
13 as given by me are true and correct. 12 | | | |
14 13 | | | |
15 14 | | | |
16 15 | | | |
17 LARRY VEXLER 16 | | | |
18 17 | | | |
19
' ) 8 | | | |
Si gned and subscribed to before 19 | | | |
20 me, this day
20
of , 20__ 2
21 !
22 Subscri bed and Sworn before me
22 Notary Public, State of New York this ____ day of .20
23 23
24 24
25 25 Notary Public My Conmi ssi on Expires:
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