
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION

) 
In the Matter of )  

) 
Impax Laboratories, Inc., ) DOCKET NO. 9373
a corporation. )

) 
) 

____________________________________) 

MOTION OF IMPAX LABORATORIES, INC. FOR IN CAMERA TREATMENT OF
DESIGNATED TRIAL EXHIBITS

Pursuant to Rule 3.45 of the Federal Trade Commission’s Rules of Practice, 

16 C.F.R. § 3.45(b), Impax Laboratories, Inc. (“Impax”) respectfully moves for in camera

treatment of competitively sensitive and/or confidential information in certain documents that 

Impax and Complaint Counsel may offer into evidence in this matter (together, the “Confidential 

Documents”).  The Confidential Documents, as well as the specific portions for which Impax 

seeks in camera treatment (the “Confidential Information”) are described in Appendix A.  

I. Introduction

The portions of the Confidential Documents for which Impax seeks in camera treatment

contain competitively sensitive and proprietary information or are covered by Impax’s 

contractual confidentiality obligations to third parties.  Impax depends upon the continued 

protection of this information from public disclosure to compete effectively, maintain fiduciary 

duties to its shareholders, and fulfill its contractual commitments regarding confidentiality.  The 

disclosure of the Confidential Information would unfairly handicap Impax in future negotiations 

with potential partners. Disclosure would also afford Impax’s competitors an unfair advantage in 
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competing with Impax’s current and future branded and generic pharmaceutical products.  

Finally, revealing this information could cause a chilling effect on ostensibly confidential 

pharmaceutical development efforts and pharmaceutical collaborations.

Impax has not publicly released the Confidential Information in the normal course of 

business, and has undertaken to maintain its confidentiality.   

For these reasons, Impax requests in camera treatment for the Confidential Information 

identified in Appendix A.  In support of this motion, Impax relies on the concurrently filed 

Declaration of Farschad Farzan.

II. Information for Which In Camera Treatment is Sought

As reflected in Appendix A, Impax requests in camera treatment, in whole or in part, for

the following categories of documents:  

1. Impax internal documents containing competitively sensitive and/or proprietary 

information.  Confidential Information in this category includes: 

a. Financial and sales projections for future years and pipeline products; 

b. Customer-specific pricing discussions;

c. Information regarding potential mergers, acquisitions, and 

investments;

d. Information regarding specific research and formulation efforts for 

products still in development.  Included in this category are numerous 

documents that discuss in detail Impax’s research, formulation, and 

development work for the product candidate IPX203, a pipeline branded 

product still in development.   
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2. Internal Documents of Endo Pharmaceuticals containing competitively 

sensitive and/or proprietary Impax information that Impax shared in the context of 

confidential due diligence efforts regarding what ultimately became the June 7, 

2010 Distribution and Co-Promotion Agreement between the parties (the 

“DCA”).  The Confidential Information in these documents relates to Impax’s 

research, formulation, and development work for Impax’s pipeline product 

candidate IPX203.   These documents also include sales and revenue projections 

for future years that Endo developed based on confidential commercial forecasts 

Impax provided to Endo in connection with the DCA diligence.   

3. Third party data purchased from third party data vendors subject to 

confidentiality obligations.   

III. Legal Standard 

Material is afforded in camera treatment when its “public disclosure will likely result in a 

clearly defined, serious injury to the person, partnership, or corporation requesting” such treatment. 

16 C.F.R. § 3.45(b). The Commission generally attempts “to protect confidential business 

information from unnecessary airing,” H.P. Hood & Sons, Inc., 58 FTC 1184, 1188 (1961), where 

the moving party demonstrates that the documents are secret and material to the business. In re 

General Foods Corp., 95 FTC 352, 355 (1980); In re Dura Labe Corp., 1999 FTC LEX1S 255, *5 

(1999).  More specifically, in camera treatment is intended to protect applicants who demonstrate 

that the relevant documents are “sufficiently secret and sufficiently material to the applicant’s 

business that disclosure would result in serious competitive injury.” In re General Foods Corp., 95 

FTC 352, 355 (1980).  
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The Commission has applied a six-part test in considering whether documents are 

sufficiently secret and material to merit in camera treatment:  (1) the extent to which the 

information is known outside of the business; (2) the extent to which it is known by employees and 

others involved in the business; (3) the extent of measures taken to guard the secrecy of the 

information; (4) the value of the information to the business and its competitors; (5) the amount of 

effort or money expended in developing the information; and (6) the ease or difficulty with which 

the information could be acquired or duplicated by others.  In re Bristol-Myers Co., 90 FTC 455, 

456-457 (1977). These factors can be fulfilled by extrinsic evidence or may be inferred from the

documents themselves.  In re E.I. Dupont de Nemours & Co., 97 FTC 116 (1981).  As described 

below, the Confidential Information is sufficiently secret and sufficiently material to Impax’s 

business that disclosure would result in serious competitive injury.

IV. Disclosure of the Confidential Information in Endo and Impax Internal Documents 
Would Result in Serious Injury to Impax and Harm Competition in the Market

The Impax and Endo internal documents listed in Appendix A are both secret and material 

to Impax’s business operations. Impax’s competitors and potential partners could use the 

Confidential Information in these documents contain to gain an unfair advantage over Impax in the 

marketplace and/or in future negotiations, and to “free-ride” off of Impax’s research and 

development efforts.  This would chill pharmaceutical innovation and collaboration to the 

detriment of competition and consumers.

A. Impax Invested Substantial Resources in Developing the Confidential 
Information Contained in the Impax and Endo Confidential Documents. 

Impax has invested millions of dollars and thousands of hours researching and developing

products still in its development pipeline.  The Confidential Information in Endo and Impax 

internal documents reveal the fruits of these investments, including Impax’s research and 
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development strategies and work product.  For example, such documents describe Impax’s 

development and testing of various potential IPX203 formulations, including early-stage 

evaluations and formulation strategies contemplated but not ultimately pursued.   

Similarly, Impax invested significant resources to develop complex and comprehensive 

financial and sales projections for future years and future products. This information was derived 

from numerous sources and is based upon the unique expertise of Impax’s analysts and senior 

executives. 

Finally, Impax conducted market research and due diligence to identify the potential 

mergers, acquisitions, and investments discussed in the Confidential Documents.   

B. The Information in the Confidential Documents Would Be Valuable to 
Competitors Seeking an Unfair Advantage in the Marketplace, Who Could Not 
Otherwise Develop the Information

Were Impax’s competitors and potential competitors to gain access to documents revealing 

Impax’s efforts for products still in development, they would unjustly benefit from Impax’s 

expertise and years of research and development work.  This is particularly true for information 

regarding Impax’s product candidate IPX203.  IPX203 is intended to offer an improvement over 

existing Parkinson’s disease treatment.  Were Impax’s competitors permitted access to information 

regarding Impax’s extensive efforts to achieve that improvement, they might unfairly use such

information to gain a competitive advantage, free-riding off of Impax’s extensive work and unique 

formulation capabilities. There is no means by which Impax’s competitors would otherwise be 

granted access to the trade secret and/or proprietary information associated with Impax’s ongoing 

development work.  As a company, Impax relies on the expertise of its researchers and scientific 

team in developing complex formulations other companies may find too challenging to pursue.  
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Undermining Impax’s ability to reap the commercial benefits of that innovation would severely 

jeopardize the company’s ability to compete and overall business model.  It could also chill future 

innovation and development efforts. 

Impax’s detailed financial and sales projections for future years and Impax’s internal 

discussions regarding customer-specific pricing offer insight into the company’s business plans,

long term strategy, and approach to pricing.  Competitors could easily exploit this to gain an unfair 

advantage, and could not gain comparable insight except from Impax’s internal information. With 

respect to Impax’s generic products, which compete primarily on price, this information is 

particularly competitively sensitive.  

Finally, publically disclosing internal Impax discussions regarding mergers, acquisitions, 

and investments Impax has contemplated or discussed with potential partners would put Impax at a 

strategic disadvantage in future negotiations with those and other potential partners.  Disclosure of

such sensitive internal discussion would also disadvantage Impax vis-à-vis Impax’s competitors 

potentially vying for the same or similar arrangements, as these competitors would be aware of 

Impax’s negotiation strategies and business goals. 

V. Impax Has Consistently Protected the Confidential Documents from Unauthorized 
Disclosure

Impax makes significant efforts to protect the Confidential Documents from public 

disclosure. In particular, Impax requires all employees to protect confidential information and 

provides training in specific measures to ensure appropriate confidentiality.  Impax also includes 

language in all employment agreements providing that any failure to protect confidential 

information may result in disciplinary action, including termination of employment. Impax 

requests in camera treatment of documents that fall within the company’s institutional program to 
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protect against unauthorized disclosure. As noted below, the contents of the Confidential 

Documents would be invaluable to competitors. For this reason, Impax has preserved the secrecy 

of the Confidential Documents up to this point.

Impax shared the Confidential Information reflected in the Endo internal documents listed 

in Appendix A only in the context of negotiating and facilitating Endo’s due diligence regarding 

the DCA.  These diligence and negotiations were covered by a non-disclosure agreement between 

the parties. 

VI. Impax Is Contractually Obligated to Prevent Public Disclosure of the Third Party Data 
Sets Included in the Confidential Documents. 

Impax also seeks protection for certain data Impax purchased, either directly or through its 

agents, from third party vendors, including IMS Health, MMIT Network, and Truven. The 

purchase contracts governing these transactions include commitments to keep the respective data

sets confidential, unless Impax is required by law to disclose it or receives written permission from 

the data vendor to do so.   These data vendors have not agreed to public disclosure of the data for 

which Impax seeks in camera treatment.

VII. Conclusion

For the reasons detailed in this motion and in the Declaration of Farschad Farzan, Impax

respectfully requests that this Court grant in camera treatment to the Confidential Information 

identified in Appendix A.
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Dated:  October 10, 2017 By: /s/ Edward D. Hassi
Edward David Hassi 
ehassi@omm.com 

Edward D. Hassi 
ehassi@omm.com 
Michael E. Antalics
mantalics@omm.com
Benjamin J. Hendricks 
bhendricks@omm.com 
Eileen M. Brogan
ebrogan@omm.com 
O’MELVENY & MYERS LLP
1625 Eye Street, NW 
Washington, D.C. 20006 
Telephone:   (202) 383-5300 
Facsimile:   (202) 383-5414 

Anna M. Fabish 
afabish@omm.com 
Stephen J. McIntyre 
smcintyre@omm.com 
O’MELVENY & MYERS LLP
400 South Hope Street 
Los Angeles, California  90071 
Telephone:  (213) 430-6000 
Facsimile:  (213) 430-6407 

Counsel for Impax Laboratories, Inc. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION

) 
In the Matter of )  

) 
Impax Laboratories, Inc., ) DOCKET NO. 9373
a corporation. )

) 
) 

____________________________________) 

[PROPOSED] ORDER GRANTING MOTION OF IMPAX LABORATORIES, INC. 
IN CAMERA TREATMENT 

OF DESIGNATED TRIAL EXHIBITS

Upon consideration of Impax Laboratories (“Impax’s”) Motion for In Camera Treatment 

of Designated Trial Exhibits, it is HEREBY ORDERED that the documents listed in Appendix A 

of Impax’s Motion are to be provided permanent in camera treatment, to the extent described in 

Appendix A, from the date of this Order in their entirety.

ORDERED:     D. Michael Chappell
Chief Administrative Law Judge

Date:  ___________________________  ___________________________
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CERTIFICATE OF SERVICE

 I hereby certify that on October 10, 2017, I emailed a copy of the foregoing to the following 
individuals:  

Markus Meier
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: mmeier@ftc.gov

Bradley Albert
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: balbert@ftc.gov 

Daniel Butrymowicz
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: dbutrymowicz@ftc.gov 

Nicholas Leefer
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: nleefer@ftc.gov

Synda Mark 
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: smark@ftc.gov

Maren Schmidt
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: mschmidt@ftc.gov
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Jamie Towey
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: jtowey@ftc.gov

Eric Sprague
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: esprague@ftc.gov

Chuck Loughlin
Federal Trade Commission
600 Pennsylvania Ave, NW 
Washington, DC 20580 
Telephone: 202-326-3759 
Email: cloughlin@ftc.gov

     

By: /s/ Eileen M. Brogan 
Eileen M. Brogan
O’MELVENY & MYERS LLP
1625 Eye Street, NW 
Washington, D.C. 20006 
Telephone:   (202) 383-5300 
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Notice of Electronic Service
 
I hereby certify that on October 17, 2017, I filed an electronic copy of the foregoing DECLARATION OF F.
FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN CAMERA TREATMENT
OF DESIGNATED TRIAL EXHIBITS, MOTION OF IMPAX LABORATORIES, INC. FOR IN CAMERA
TREATMENT OF DESIGNATED TRIAL EXHIBITS, with:
 
D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110
Washington, DC, 20580
 
Donald Clark
600 Pennsylvania Ave., NW
Suite 172
Washington, DC, 20580
 
I hereby certify that on October 17, 2017, I served via E-Service an electronic copy of the foregoing
DECLARATION OF F. FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN
CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, MOTION OF IMPAX LABORATORIES,
INC. FOR IN CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, upon:
 
Bradley Albert
Attorney
Federal Trade Commission
balbert@ftc.gov
Complaint
 
Daniel Butrymowicz
Attorney
Federal Trade Commission
dbutrymowicz@ftc.gov
Complaint
 
Nicholas Leefer
Attorney
Federal Trade Commission
nleefer@ftc.gov
Complaint
 
Synda Mark
Attorney
Federal Trade Commission
smark@ftc.gov
Complaint
 
Maren Schmidt
Attorney
Federal Trade Commission
mschmidt@ftc.gov
Complaint
 
Eric Sprague
Attorney
Federal Trade Commission
esprague@ftc.gov
Complaint
 



Jamie Towey
Attorney
Federal Trade Commission
jtowey@ftc.gov
Complaint
 
Chuck Loughlin
Attorney
Federal Trade Commission
cloughlin@ftc.gov
Complaint
 
Alpa D. Davis
Attorney
Federal Trade Commission
adavis6@ftc.gov
Complaint
 
Lauren Peay
Attorney
Federal Trade Commission
lpeay@ftc.gov
Complaint
 
James H. Weingarten
Attorney
Federal Trade Commission
jweingarten@ftc.gov
Complaint
 
Edward D. Hassi
O'Melveny & Myers, LLP
ehassi@omm.com
Respondent
 
Michael E. Antalics
O'Melveny & Myers, LLP
mantalics@omm.com
Respondent
 
Benjamin J. Hendricks
O'Melveny & Myers, LLP
bhendricks@omm.com
Respondent
 
Eileen M. Brogan
O'Melveny & Myers, LLP
ebrogan@omm.com
Respondent
 
Anna Fabish
O'Melveny & Myers, LLP
afabish@omm.com
Respondent
 
Stephen McIntyre
O'Melveny & Myers, LLP
smcintyre@omm.com
Respondent



 
Rebecca  Weinstein
Attorney
Federal Trade Commission
rweinstein@ftc.gov
Complaint
 
Garth Huston
Attorney
Federal Trade Commission
ghuston@ftc.gov
Complaint
 
I hereby certify that on October 17, 2017, I served via other means, as provided in 4.4(b) of the foregoing
DECLARATION OF F. FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN
CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, MOTION OF IMPAX LABORATORIES,
INC. FOR IN CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, upon:
 
Markus  Meier
Attorney
Federal Trade Commission
mmeier@ftc.gov
Complaint
 
 
 
 

Eileen Brogan
Attorney
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the competitively sensitive and/or proprietary Impax information reflected in the 

Endo internal documents listed in Appendix A in the context of confidential due 

diligence efforts regarding what ultimately became the June 7, 2010 Distribution 

and Co-Promotion Agreement between the parties.

6. Public disclosure of the Impax and Endo internal documents listed in Appendix A 

would negatively affect Impax’s ability to compete and interfere with Impax’s

fiduciary duties to its shareholders in various ways.

a. Several of these internal documents contain financial and sales projections 

for future years and future products or reference customer-specific pricing 

discussions. Impax has not requested in camera treatment of financial and 

product forecasts for time periods that are wholly past. However, revealing 

Impax’s projections regarding future sales, financial performance, 

competitive conditions, or customer-specific pricing requests, would put 

Impax’s competitors at an unfair advantage.

b. Impax also seeks to protect information in Impax internal documents

regarding potential mergers, acquisitions, and investments.  Impax internal 

analysis and discussion regarding such proposed deals reveal, among other 

things, Impax’s strategic business objectives.  Providing Impax’s 

competitors or potential partners access to such internal discussions and 

analyses could put Impax at a strategic disadvantage in negotiations, and/or

harm the company’s future efforts to grow or partner with other companies.
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Notice of Electronic Service
 
I hereby certify that on October 17, 2017, I filed an electronic copy of the foregoing DECLARATION OF F.
FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN CAMERA TREATMENT
OF DESIGNATED TRIAL EXHIBITS, MOTION OF IMPAX LABORATORIES, INC. FOR IN CAMERA
TREATMENT OF DESIGNATED TRIAL EXHIBITS, with:
 
D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110
Washington, DC, 20580
 
Donald Clark
600 Pennsylvania Ave., NW
Suite 172
Washington, DC, 20580
 
I hereby certify that on October 17, 2017, I served via E-Service an electronic copy of the foregoing
DECLARATION OF F. FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN
CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, MOTION OF IMPAX LABORATORIES,
INC. FOR IN CAMERA TREATMENT OF DESIGNATED TRIAL EXHIBITS, upon:
 
Bradley Albert
Attorney
Federal Trade Commission
balbert@ftc.gov
Complaint
 
Daniel Butrymowicz
Attorney
Federal Trade Commission
dbutrymowicz@ftc.gov
Complaint
 
Nicholas Leefer
Attorney
Federal Trade Commission
nleefer@ftc.gov
Complaint
 
Synda Mark
Attorney
Federal Trade Commission
smark@ftc.gov
Complaint
 
Maren Schmidt
Attorney
Federal Trade Commission
mschmidt@ftc.gov
Complaint
 
Eric Sprague
Attorney
Federal Trade Commission
esprague@ftc.gov
Complaint
 



Jamie Towey
Attorney
Federal Trade Commission
jtowey@ftc.gov
Complaint
 
Chuck Loughlin
Attorney
Federal Trade Commission
cloughlin@ftc.gov
Complaint
 
Alpa D. Davis
Attorney
Federal Trade Commission
adavis6@ftc.gov
Complaint
 
Lauren Peay
Attorney
Federal Trade Commission
lpeay@ftc.gov
Complaint
 
James H. Weingarten
Attorney
Federal Trade Commission
jweingarten@ftc.gov
Complaint
 
Edward D. Hassi
O'Melveny & Myers, LLP
ehassi@omm.com
Respondent
 
Michael E. Antalics
O'Melveny & Myers, LLP
mantalics@omm.com
Respondent
 
Benjamin J. Hendricks
O'Melveny & Myers, LLP
bhendricks@omm.com
Respondent
 
Eileen M. Brogan
O'Melveny & Myers, LLP
ebrogan@omm.com
Respondent
 
Anna Fabish
O'Melveny & Myers, LLP
afabish@omm.com
Respondent
 
Stephen McIntyre
O'Melveny & Myers, LLP
smcintyre@omm.com
Respondent
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Attorney
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I hereby certify that on October 17, 2017, I served via other means, as provided in 4.4(b) of the foregoing
DECLARATION OF F. FARZAN SUPPORTING IMPAX LABORATORIES, INC.'S MOTION FOR IN
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Attorney
Federal Trade Commission
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Complaint
 
 
 
 

Eileen Brogan
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