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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

_______________________________________ 
 
In the Matter of  
 

Cabell Huntington Hospital, Inc., 
a corporation: 
 

Pallottine Health Services, Inc. 
a corporation; 

and 

St. Mary’s Medical Center, Inc. 
a corporation; 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

 
 
 Docket No. 9366 

_______________________________________) 

RESPONDENTS’ MOTION TO STRIKE WITNESSES FROM COMPLAINT 
COUNSEL’S FINAL PROPOSED WITNESS LIST  

Respondents ask the Court to enforce the terms of its Scheduling Order and to strike four 

witnesses identified on Complaint Counsel’s Final Proposed Witness List.  Allowing any of 

these witnesses to testify at trial will unfairly prejudice Respondents.   

FACTUAL BACKGROUND 

 On December 11, 2015, Complaint Counsel served its Preliminary Witness List, which 

contained over 165 witnesses.  See Exs. A, B.  Respondents’ Preliminary Witness List included 

80 witnesses.  In light of the compressed discovery timeline, the parties agreed to pare down 

their witness lists.  See Ex. C, at 1.  Both sides did so, exchanging Revised Preliminary Witness 

Lists.  The parties further agreed that no “new witnesses” would be added to those included on 

their respective Revised Preliminary Witness Lists absent a showing of “good cause,” or “by 

agreement of the parties.”  Id. at 2.  Complaint Counsel (on February 19, 2016) and Respondents 

(on March 7, 2016) have now exchanged their Final Proposed Witness Lists for trial. 
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1.  Tim Donahoe   

Complaint Counsel included Tim Donahoe (Energy Services of America Corporation) on 

its initial Preliminary Witness List, and he remained on Complaint Counsel’s Revised 

Preliminary Witness List.  Respondents timely subpoenaed Mr. Donahoe for a deposition and 

diligently worked with his counsel to try to schedule the deposition, but Mr. Donahoe was 

hospitalized shortly before his scheduled deposition date of January 27, 2016, and the deposition 

did not proceed.  See Ex. D.  Then, on February 29, 2016, well after the close of discovery and a 

month before trial, Complaint Counsel suddenly insisted that Mr. Donahoe is healthy and 

available for a deposition, and Complaint Counsel refuse to remove him from its Final Proposed 

Witness List.  See Ex. E. 

2. Cindy Winings 

Complaint Counsel timely included Cindy Winings of United Healthcare on its Revised 

Preliminary Witness List.  Respondents deposed Ms. Winings in her individual capacity and as a 

corporate representative for United.   

 

REDACTED

REDACTED
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3. Paul Gilbert 

On its initial list and again on its Revised Preliminary Witness List, Complaint Counsel 

listed Paul Gilbert of LifePoint.  On January 6, 2016, Cabell served a subpoena for Mr. Gilbert’s 

deposition in his individual capacity, and a corporate deposition of LifePoint.  Respondents 

worked with LifePoint to schedule Mr. Gilbert’s deposition, and were willing to take his 

deposition after the discovery period ended to accommodate the witness.  However, on February 

12, 2016, LifePoint’s counsel told Respondents that Mr. Gilbert has no particular knowledge of 

and no position on the matter.  See Ex. G.   Then on February 19, 2016, as Respondents 

continued to press for a deposition of Mr. Gilbert, LifePoint reiterated that they would produce 

the witness, though “I have already told you that [Mr. Gilbert] has nothing to say.”  See id.  

Although Respondents have continued seeking a deposition, including as late as March 1, 2016, 

LifePoint has consistently refused to provide any dates for Mr. Gilbert’s deposition.  See, e.g., 

Ex. H.  

 

  See Ex. I. 

LifePoint reiterated its position to both Respondents and Complaint Counsel, but Complaint 

Counsel nonetheless has included him on every iteration of its witness list.   

4.  Farley Reardon 

REDACTED

REDACTED
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Meanwhile, Respondents kept pressing LifePoint for a corporate designee.  LifePoint 

never suggested Mr. Gilbert, but in early February 2016, they finally identified Mr. Reardon and 

others as individuals who might be able to address some topics in the corporate subpoena.
1,2

  Mr. 

Reardon was not listed on Complaint Counsel’s Revised Preliminary Witness List, but because 

LifePoint had now identified him as a witness more knowledgeable than Mr. Gilbert, Complaint 

Counsel sought to add Mr. Reardon to its Final Proposed Witness List in Mr. Gilbert’s place.  

Complaint Counsel expressed it was “willing to take Mr. Gilbert off our witness list and replace 

him with Mr. Reardon . . . with Mr. Reardon as the 30(b)(6) or however respondents want to 

proceed with the LifePoint witness.”   Ultimately, Complaint Counsel has kept both Mr. Gilbert 

and Mr. Reardon on its Final Proposed Witness List. 

LEGAL STANDARD 

Motions in limine seek “to exclude anticipated prejudicial evidence before the evidence is 

actually offered.”  In re Basic Research, LLC, Dkt. 9318, 2005 WL 3475715, at *1 (Dec. 7, 

2005) (applying motion in limine standard to motions to strike) (citations omitted).  A court 

should exclude evidence subject to a motion in limine when the evidence is inadmissible.  See In 

re LabMD, Inc., Dkt.9357, 2015 WL 1849042, at *2 (Apr. 16, 2015).  And, where the 

introduction of evidence would be unfairly prejudicial to a party, Rule of Practice 3.43(b) 

                                                 
1
 LifePoint also explained that its corporate structure was compartmentalized, so multiple witnesses would 

be needed to address the corporate topics, to the extent anyone could do so.   

2
 LifePoint expressed its willingness to offer Mr. Reardon as a corporate designee on a very limited number 

of topics in the subpoena and suggested multiple dates for a deposition.  Respondents narrowed the subpoena topics, 

but LifePoint insisted Mr. Reardon could only provide full testimony on three topics and very limited testimony on 

two others, and would not produce additional witnesses for the remaining (narrowed) set of topics.  Although the 

FTC expressed its own willingness to go forward with Mr. Reardon’s deposition on LifePoint’s proposed dates, the 

dates were unworkable for Respondents due to (a) the lack of agreement on the topics, and (b) substantial and 

delayed document productions by LifePoint that mattered to Respondents.  Ultimately, no witness or set of 

witnesses was offered by LifePoint that could address even the narrowed topics in Respondents’ corporate 

subpoena, and no depositions have occurred. 
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empowers this Court to exclude such evidence.  See 16 C.F.R. § 3.43(b) (“Evidence, even if 

relevant, may be excluded if its probative value is substantially outweighed by the danger of 

unfair prejudice….”); see also In re Intel Corp., Dkt.9341, 2010 FTC LEXIS 45, at *6–7, *15 

(May 6, 2010)(excluding evidence when “its probative value is substantially outweighed by the 

danger of unfair prejudice”).    

ARGUMENT 

The following witnesses should be stricken from Complaint Counsel’s Final Proposed 

Witness List for the reasons set forth below. 

1.   Tim Donahoe 

Rule of Practice 3.33 provides that “[a]ny party may take a deposition of any named 

person or of a person or persons described with reasonable particularity, provided that such 

deposition is reasonably expected to yield information within the scope of discovery under § 

3.31(c)(I)….”  See 16 C.F.R. § 3.33.  That rule, in conjunction with Rule 3.31(c)(I), affords 

parties the “right” to depose individuals that appear on the opposing party’s witness list.  See In 

re Intel Corp., Dkt.9341, 2010 FTC LEXIS 48, at *2 (May 28, 2010).   

Where a party is foreclosed from deposing a witness who appears on the opposing party’s 

witness list, the opposing party may not solicit testimony from the witness who failed to appear.  

See, e.g., In re Jerk, LLC, Dkt.9361, 2015 FTC LEXIS 51, at *17 (Mar. 11, 2015) (because of 

“[respondent’s] discovery failures” including a failure to appear for depositions “a just and 

reasonable sanction [was] to bar [respondent] from introducing into evidence or otherwise 

relying… upon any improperly withheld…witnesses….”). 

Here, due to his health, Mr. Donahoe was unable to sit for a deposition despite 

Respondents’ diligent attempts to schedule one.  Respondents should not be expected to take his 
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deposition now – after the close of discovery in the midst of expert depositions, and with trial 

preparation in full swing less than a month away – having been suddenly and belatedly informed 

that Mr. Donahoe is well enough to provide testimony.  With trial fast approaching, it would be 

highly prejudicial to require Respondents to do so.  Indeed, at the same time Complaint Counsel 

seek to prejudice Respondents by forcing us to depose fact witnesses when we need to be 

preparing for trial, they are preventing any mitigation of that prejudice by insisting that trial go 

forward as scheduled even though the case is unripe, as explained in the parties’ separate briefing 

submitted to the Court.  The Court should strike Mr. Donahoe from Complaint Counsel’s Final 

Proposed Witness List because Respondents did not have a reasonable opportunity to depose him 

during the discovery period.    

2. Cindy Winings 

Where a company designates an individual as a 30(b)(6) corporate representative,3 but 

does not adequately prepare the individual to testify regarding the topics noticed in the subpoena, 

the witness is deemed to have failed to appear for that deposition and it is as if the party seeking 

the deposition was altogether denied its right to the relevant discovery.  See, e.g., Black Horse 

Lane Assoc., L.P. v. Dow Chem. Corp., 228 F.3d 275, 304 (3d Cir. 2000).  Indeed, where a 

corporate representative is uneducated as to the noticed deposition topics, it would be 

unreasonable to permit that representative to testify at trial as to those topics.  

 

 

                                                 
3
 Rule of Practice 3.33(c)(1) is the Federal Trade Commission’s analogue to the well-known Federal Rule 

of Civil Procedure 30(b)(6).  Thus, because the Federal Trade Commission has adopted a Rule of Practice that is 

substantially similar to Federal Rule of Civil Procedure 30(b)(6), judicial constructions of 30(b)(6) can serve as 

interpretive—but not binding—aids.  See In re Jerk, LLC, at *8.   

REDACTED
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Ms. Winings should be stricken from Complaint 

Counsel’s Final Proposed Witness List both in her individual capacity and as a corporate 

representative of United. 

3. Paul Gilbert 

This Court’s Scheduling Order explicitly provides that “[w]itnesses shall not testify to a 

matter unless evidence is introduced sufficient to support a finding that the witness has personal 

knowledge of the matter. F.R.E. 602.”  Ex. A, at 8.   

 

 Respondents were similarly 

informed of Mr. Gilbert’s lack of knowledge on February 12, 2016, when LifePoint’s counsel 

explained that “Mr. Gilbert has had minimal involvement with and has minimal knowledge of, 

the Huntington matter.”  Ex. G.  Any testimony that Mr. Gilbert may give at trial would plainly 

violate the personal knowledge requirement in this Court’s Scheduling Order and Federal Rule 

of Evidence 602.   

Moreover, Respondents have engaged in diligent efforts to depose Mr. Gilbert, solely 

because Complaint Counsel refused to remove Mr. Gilbert from its witness list despite his lack 

of knowledge.  Despite those efforts, Respondents have been unable to take Mr. Gilbert’s 

deposition.   

Thus, because Mr. Gilbert lacks sufficient personal knowledge to testify to the matters at 

issue in this case, and because Respondents have not been able to depose him in any event, this 

Court should strike Mr. Gilbert from Complaint Counsel’s Final Proposed Witness List. 

REDACTED

REDACTED
REDACTED

REDACTED
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4. Farley Reardon  

Complaint Counsel’s late designation of Mr. Reardon plainly violates this Court’s 

Scheduling Order, which mandates that the Final Proposed Witness List “may not include 

additional witnesses not listed in the preliminary witness lists previously exchanged unless by 

consent of all parties, or…by an order of the [Court] upon a showing of good cause.”  Ex. A, at 

8 (emphasis added).  This “consent or good cause” requirement is not novel.  See In re Chicago 

Bridge & Iron Co., N.V., Dkt. 9300, 2002 FTC LEXIS 69, at *2 (Oct. 23, 2002).  Because 

consent has not been given, it is incumbent upon Complaint Counsel to demonstrate to this Court 

why it had good cause for the late designation—it cannot do so.  

“Good cause [for allowing testimony of a late-designated witness] is demonstrated if a 

party seeking to extend a deadline shows that a deadline cannot reasonably be met despite the 

diligence of the party seeking the extension.”  See id. at *5–6 (citations omitted).  Here, 

Complaint Counsel had ample time to identify the appropriate witness from LifePoint to include 

on its witness list.   

  See Ex. I.  Respondents played 

no role in Complaint Counsel’s delay in learning about Mr. Reardon as a more knowledgeable 

witness than Mr. Gilbert, and “[s]imply claiming that the importance of these individuals was 

learned late in the discovery process does not satisfy the ‘good cause’ standard since diligence is 

required in pursuing discovery.”  Id. at *8.  Moreover, taken to its logical conclusion, allowing 

Complaint Counsel to simply “swap” out one witness for another just because it included the 

company’s name on its Revised Proposed Witness List would render the Scheduling Order and 

the parties’ agreement meaningless – for example, Cabell could swap out any listed Cabell 

REDACTED
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Huntington Hospital witness for any other witness at the hospital, at any time, without good 

cause or Complaint Counsel’s agreement.   

  Complaint Counsel should not be allowed to violate the Scheduling Order by belatedly 

designating Mr. Reardon when that late designation stems directly from Complaint Counsel’s 

lack of diligence.  Accordingly, this Court should strike Mr. Reardon from Complaint Counsel’s 

Final Proposed Witness List.  

CONCLUSION 

For the reasons stated herein, Respondents respectfully request that the Court strike Mr. 

Donahoe, Ms. Winings, Mr. Gilbert and Mr. Reardon from Complaint Counsel’s Final Proposed 

Witness List and preclude these witnesses from testifying at trial.   
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Dated:  March 11, 2016 

 

Respectfully submitted, 

/s/ Geoffrey S. Irwin 
Geoffrey S. Irwin 
Kerri L. Ruttenberg 
Kenneth W. Field 
Michael S. Fried 
Louis K. Fisher 
Tara Lynn R. Zurawski 
Debra R. Belott 
Douglas E. Litvack 
JONES DAY 
   51 Louisiana Avenue, N.W. 
   Washington, D.C. 20001-2113 
Email: gsirwin@jonesday.com 
Email: kruttenberg@jonesday.com  
Email: kfield@jonesday.com 
Email: msfried@jonesday.com 
Email: lkfisher@jonesday.com 
Email: tzurawski@jonesday.com 
Email: dbelott@jonesday.com  
Email: dlitvack@jonesday.com  
Telephone:  (202) 879-3939  
Facsimile:   (202) 626-1700 
 
Aaron M. Healey 
Sergio A. Tostado 
Benjamin B. Menker 
JONES DAY 
   325 John H. McConnell Blvd., Suite 600 
   Columbus, OH 43215-2673 
Email: ahealey@jonesday.com 
Email: stostado@jonesday.com 
Email: bmenker@jonesday.com 
Telephone:  (614) 469-3939 
Facsimile:   (614) 461-4198 
 
Lindsey Lonergan 
Jessica C. Casey  
Mary Ellen Robinson 
JONES DAY  
   1420 Peachtree Street, N.E., Suite 800 
   Atlanta, GA 30309-3053 
Email: llonergan@jonesday.com 
Email: jcasey@jonesday.com 
Email: merobinson@jonesday.com 
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Telephone: (404) 521.3939 
Facsimile: (404) 581-8330 
 
Devin A. Winklosky 
JONES DAY 
   500 Grant Street, Suite 4500  
   Pittsburgh, PA 15219-2514 
Email: dwinklosky@jonesday.com 
Telephone:  (412) 391-3939 
Facsimile: (412) 394-7959 
 
Thomas L. Craig 
James R. Bailes 
BAILES, CRAIG & YON, PLLC 
   Post Office Box 1926 
   Huntington, WV 25720-1926 
Email: tlc@bcyon.com 
Email: jrb@bcyon.com 
Telephone:  (304) 697-4700 
Facsimile:  (304) 697-4714 
 
Counsel for Respondent 
Cabell Huntington Hospital, Inc. 

 

/s/ David W. Simon 
David W. Simon 
Brett H. Ludwig  
H. Holden  Brooks 
FOLEY & LARDNER LLP 
777 East Wisconsin Avenue 
Milwaukee, WI 53202-5306 
Phone: 414-271-2400 
Facsimile: 414-297-4900 
Email: dsimon@foley.com 
Email: bludwig@foley.com 
Email: hbrooks@foley.com 
 
Benjamin R. Dryden 
FOLEY & LARDNER LLP 
3000 K Street, N.W. 
Washington, DC 20007-5109 
Phone: 202-945-6128 
Facsimile: 202-672-5399 
Email: bdryden@foley.com 
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Counsel for Respondents 
Pallottine Health Services, Inc. 
and St. Mary’s Medical Center, Inc. 
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

_______________________________________ 
 
In the Matter of  
 

Cabell Huntington Hospital, Inc., 
a corporation: 
 

Pallottine Health Services, Inc. 
a corporation; 

and 

St. Mary’s Medical Center, Inc. 
a corporation; 
 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 
 
 
 Docket No. 9366 

_______________________________________) 

RESPONDENTS’ MEET AND CONFER STATEMENT  

Pursuant to the Scheduling Order issued on December 4, 2015, counsel conferred 

regarding the issues raised in this motion by a series of detailed letters, emails, and phone calls in 

the days leading up to filing this motion.  No agreement was reached, and therefore on March 10, 

2016, Cabell’s counsel provided Complaint Counsel via electronic mail notice of its intent to file 

the instant motion.  Complaint Counsel advised Cabell’s counsel that it would oppose this 

motion.  

Dated:  March 11, 2016 
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Dated:  March 11, 2016 

 

Respectfully submitted, 

/s/ Geoffrey S. Irwin 
Geoffrey S. Irwin 
Kerri L. Ruttenberg 
Kenneth W. Field 
Michael S. Fried 
Louis K. Fisher 
Tara Lynn R. Zurawski 
Debra R. Belott 
Douglas E. Litvack 
JONES DAY 
   51 Louisiana Avenue, N.W. 
   Washington, D.C. 20001-2113 
Email: gsirwin@jonesday.com 
Email: kruttenberg@jonesday.com  
Email: kfield@jonesday.com 
Email: msfried@jonesday.com 
Email: lkfisher@jonesday.com 
Email: tzurawski@jonesday.com 
Email: dbelott@jonesday.com  
Email: dlitvack@jonesday.com  
Telephone:  (202) 879-3939  
Facsimile:   (202) 626-1700 
 
Aaron M. Healey 
Sergio A. Tostado 
Benjamin B. Menker 
JONES DAY 
   325 John H. McConnell Blvd., Suite 600 
   Columbus, OH 43215-2673 
Email: ahealey@jonesday.com 
Email: stostado@jonesday.com 
Email: bmenker@jonesday.com 
Telephone:  (614) 469-3939 
Facsimile:   (614) 461-4198 
 
Lindsey Lonergan 
Jessica C. Casey  
Mary Ellen Robinson 
JONES DAY  
   1420 Peachtree Street, N.E., Suite 800 
   Atlanta, GA 30309-3053 
Email: llonergan@jonesday.com 
Email: jcasey@jonesday.com 
Email: merobinson@jonesday.com 
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Telephone: (404) 521.3939 
Facsimile: (404) 581-8330 
 
Devin A. Winklosky 
JONES DAY 
   500 Grant Street, Suite 4500  
   Pittsburgh, PA 15219-2514 
Email: dwinklosky@jonesday.com 
Telephone:  (412) 391-3939 
Facsimile: (412) 394-7959 
 
Thomas L. Craig 
James R. Bailes 
BAILES, CRAIG & YON, PLLC 
   Post Office Box 1926 
   Huntington, WV 25720-1926 
Email: tlc@bcyon.com 
Email: jrb@bcyon.com 
Telephone:  (304) 697-4700 
Facsimile:  (304) 697-4714 
 
Counsel for Respondent 
Cabell Huntington Hospital, Inc. 

 

/s/ David W. Simon 
David W. Simon 
Brett H. Ludwig  
H. Holden  Brooks 
FOLEY & LARDNER LLP 
777 East Wisconsin Avenue 
Milwaukee, WI 53202-5306 
Phone: 414-271-2400 
Facsimile: 414-297-4900 
Email: dsimon@foley.com 
Email: bludwig@foley.com 
Email: hbrooks@foley.com 
 
Benjamin R. Dryden 
FOLEY & LARDNER LLP 
3000 K Street, N.W. 
Washington, DC 20007-5109 
Phone: 202-945-6128 
Facsimile: 202-672-5399 
Email: bdryden@foley.com 
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Counsel for Respondents 
Pallottine Health Services, Inc. 
and St. Mary’s Medical Center, Inc. 
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

_______________________________________ 
 
In the Matter of  
 

Cabell Huntington Hospital, Inc., 
a corporation: 
 

Pallottine Health Services, Inc. 
a corporation; 

and 

St. Mary’s Medical Center, Inc. 
a corporation; 
 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 
 
 
 Docket No. 9366 

_______________________________________) 

[PROPOSED] ORDER ON RESPONDENTS’ MOTION TO STRIKE WITNESSES 

FROM COMPLAINT COUNSEL’S FINAL PROPOSED WITNESS LIST 

On March 11, 2016, Respondents filed a motion to strike certain witnesses from 

Complaint Counsel’s Final Proposed Witness List and, thus, preclude those witnesses testimony 

at trial in this matter.  

Respondents’ motion is GRANTED. 

ORDERED:       ________________________ 

        D. Michael Chappell 

        Chief Administrative Law Judge 

Date: 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on March 11, 2016, I filed the foregoing documents electronically 
using the FTC’s E-Filing System, which will send notification of such filing to: 
 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 

 
I further certify that I delivered via electronic mail a copy of the foregoing documents to: 
 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W., Rm. H-110 
Washington, D.C. 20580-0001 
 
Thomas H. Brock 
Alexis Gilman 
Tara Reinhart 
Mark D. Seidman 
Michelle Yost 
Elizabeth C. Arens  
Jeanine Balbach  
Stephanie R. Cummings  
Melissa Davenport 
Svetlana S. Gans 
Elisa Kantor  
Michael Perry  
Samuel I. Sheinberg 
David J. Laing 
Nathaniel Hopkin 
Steve Vieux 
Matthew McDonald 
Jeanne Liu Nichols 
Amy Posner 
FEDERAL TRADE COMMISSION 
   600 Pennsylvania Avenue, N.W. 
   Washington, D.C. 20580-0001 
Phone: 202-326-2638 
Email: tbrock@ftc.gov 
Email: agilman@ftc.gov 
Email: treinhart@ftc.gov 
Email: mseidman@ftc.gov 
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Email: myost@ftc.gov 
Email: earens@ftc.gov 
Email: jbalbach@ftc.gov 
Email: srcummings@ftc.gov 
Email: mdavenport@ftc.gov 
Email: sgans@ftc.gov 
Email: ekantor@ftc.gov 
Email: mperry@ftc.gov 
Email: ssheinberg@ftc.gov 
Email: dlaing@ftc.gov 
Email: nhopkin@ftc.gov 
Email: svieux@ftc.gov 
Email: mmcdonald@ftc.gov 
Email: jnichols@ftc.gov 
Email: aposner@ftc.gov 
 
Counsel for the Federal Trade Commission 
 

 
/s/ Geoffrey S. Irwin 
 
Counsel for Respondent 
Cabell Huntington Hospital, Inc. 
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From: Jessica Casey/JonesDay
To: "Gans, Svetlana" <sgans@ftc.gov>
Cc: "bludwig@foley.com" <bludwig@foley.com>, "hbrooks@foley.com" <hbrooks@foley.com>, Lindsey Lonergan <llonergan@jonesday.com>, "Seidman,
Mark" <MSEIDMAN@ftc.gov>, "Yost, Michelle" <myost@ftc.gov>, Tara Zurawski <tzurawski@jonesday.com>
Date: 01/26/2016 05:20 PM
Subject: RE: In re Cabell Huntington Hospital (No. 9366) -- ESA Deposition Tomorrow

Svetlana,

The address is 611 Third Avenue, Huntington, WV 25701.

We agree to split the time equally between both sides.

Thank you,
Jessica

Jessica C. Casey (bio)
Associate
JONES DAY® - One Firm Worldwide℠
1420 Peachtree Street, NE
Suite 800
Atlanta, Georgia 30309
Office: 404.581.8582
Fax: 404.581.8330
Cell: 770.329.2273
Email: jcasey@jonesday.com

From: "Gans, Svetlana" <sgans@ftc.gov>
To: 'Jessica Casey' <jcasey@jonesday.com>, "Yost, Michelle" <myost@ftc.gov>, "Seidman, Mark" <MSEIDMAN@ftc.gov>
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Cc: Tara Zurawski <tzurawski@jonesday.com>, Lindsey Lonergan <llonergan@jonesday.com>, "bludwig@foley.com" <bludwig@foley.com>,
"hbrooks@foley.com" <hbrooks@foley.com>
Date: 01/26/2016 04:52 PM
Subject: RE: In re Cabell Huntington Hospital (No. 9366) -- ESA Deposition Tomorrow

Jessica,

Dinsmore is fine; thank you. Can you please confirm the address? In addition, we wanted to confirm that per provision 13(c) of the
Scheduling Order, because Mr. Krimmel did not submit a declaration, the deposition time will be allocated evenly between the two
sides. If you disagree, please let us know.

Thanks,
Svetlana

From: Jessica Casey [mailto:jcasey@jonesday.com]
Sent: Tuesday, January 26, 2016 2:35 PM
To: Gans, Svetlana; Yost, Michelle; Seidman, Mark
Cc: Tara Zurawski; Lindsey Lonergan; bludwig@foley.com; hbrooks@foley.com
Subject: In re Cabell Huntington Hospital (No. 9366) -- ESA Deposition Tomorrow

Counsel,

Please note that due to unforeseen medical issues and a sudden hospitalization, Tim Donahoe is unable to appear for
deposition tomorrow. Charles Krimmel has agreed to step in as the corporate representative for Energy Services of
America.

It is unclear to us whether final space for this deposition had been confirmed. Dinsmore & Shohl has available space and
has offered to host the deposition. Please let us know if you disagree, otherwise we will plan to move forward with this
location.

Thank you,
Jessica

Jessica C. Casey (bio)
Associate
JONES DAY® - One Firm Worldwide℠
1420 Peachtree Street, NE
Suite 800
Atlanta, Georgia 30309
Office: 404.581.8582
Fax: 404.581.8330
Cell: 770.329.2273
Email: jcasey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client
or other privilege. If you received this e-mail in error, please delete it from your system without copying it and notify
sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client
or other privilege. If you received this e-mail in error, please delete it from your system without copying it and notify
sender by reply e-mail, so that our records can be corrected.
==========
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==========
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 Alexis J. Gilman  
 202.326.2579 
 agilman@ftc.gov 
  

                                  March 3, 2016 

1 
 

 
Tara Lynn R. Zurawski, Esq. 
Jones Day 
51 Louisiana Avenue, NW 
Washington, DC 20001 
 

Re: Cabell Huntington Hospital/St. Mary’s Medical Center, Docket No. 9366: 
Complaint Counsel’s Witness List 

 
Dear Tara, 
 

I write to respond to your March 1, 2016, letter requesting that Complaint Counsel 
remove certain witnesses from its witness list.   

 
At the outset, your letter does not articulate how Respondents have been prejudiced or 

precluded from taking discovery from these witnesses.  For each of the witnesses identified in 
your letter, it is the case that either discovery has been taken, or based on Complaint Counsel’s 
conversations with counsel for several third-party witnesses, Respondents have not made 
adequate efforts to finalize deposition dates and resolve any outstanding production issues with 
third parties, or such discussions are ongoing.  Consequently, any delay in Respondents’ ability 
to receive discovery from third parties in response to subpoenas is not attributable to Complaint 
Counsel and we do not believe provide sufficient ground for removing these witnesses.     

  
We discuss each witness identified in your letter below. 

 
a. KDMC 

 
Complaint Counsel timely identified Autumn McFann of King’s Daughters Medical 

Center on its original, December 11, 2015, Preliminary Witness List and Amended Preliminary 
Witness List of December 29.  Both Complaint Counsel and Respondents learned in January, 
after preliminary witness lists were served, that Ms. McFann was seriously ill and could not 
appear for the depositions noticed by Respondents and Complaint Counsel.  On January 21, 
Respondent informed Complaint Counsel that KDMC had designated Gregory Whitlock for 
deposition as its corporate representative.  That same day, Complaint Counsel informed 
Respondents that, in light of these developments, Complaint Counsel planned to substitute Mr. 
Whitlock for Ms. McFann on our witness list if Ms. McFann’s health did not improve, and we 
suggested that Respondents plan their deposition accordingly.  The following day, Respondents 
responded: “we are amenable to the FTC replacing Ms. McFann with Mr. Whitlock on its 
witness list.”  Based on Ms. McFann’s continued illness, we are willing to remove Ms. McFann 
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from our Final Witness List and only retain Mr. Whitlock on our Final Witness List per your 
January 22 email.  If you no longer agree to this resolution, then we will keep both Ms. McFann 
and Mr. Whitlock on our Final Witness List (but will agree to remove Ms. McFann if 
Respondents are unable to depose her prior to trial due to her health issues).   

 
Furthermore, with respect to Mr. Whitlock’s testimony, Respondents had a full 

opportunity to question him and explore his knowledge at his deposition.  Respondents’ apparent 
view that Mr. Whitlock was not sufficiently able to answer certain questions as a corporate 
representative has no bearing on whether Complaint Counsel can call Mr. Whitlock to testify in 
his individual capacity at trial.  And again, given your earlier agreement regarding the 
substitutability of Mr. Whitlock for Ms. McFann and that Respondents deposed Mr. Whitlock, it 
is unclear how Respondents were specifically prejudiced by his addition to our Final Witness 
List.  On that basis, Complaint Counsel has insufficient information and will not remove Mr. 
Whitlock from its Final Witness List. 
 

b. LifePoint 
 

Complaint Counsel timely identified three LifePoint witnesses, including Mr. Gilbert and 
Mr. Reardon, on our original, December 11, 2015, Preliminary Witness List.  We limited our 
Amended Preliminary Witness List to Mr. Gilbert, based on his personal knowledge of the 
relevant issues.  On January 6, Respondents issued a subpoena for testimony to Mr. Gilbert in his 
individual capacity, a document subpoena and subpoena for testimony by a corporate 
representative of LifePoint, whom LifePoint subsequently identified as Mr. Reardon.     

 
On February 12, Complaint Counsel learned from LifePoint (not Respondents) for the 

first time that LifePoint’s counsel proposed Mr. Reardon as the corporate representative witness 
and that we both forgo a deposition of Mr. Gilbert because Mr. Reardon was more 
knowledgeable.  Notably, we understand from LifePoint’s counsel that Mr. Reardon was 
identified as the better witness to Respondents on February 6—before the close of fact discovery.  
On February 13, Complaint Counsel agreed to proceed with a deposition of Mr. Reardon and 
drop Mr. Gilbert from its witness list, if Respondents did not object to our inclusion of Mr. 
Reardon on our Final Witness List.  Respondents failed to respond for 11 days.  In the meantime, 
we submitted our Final Witness List with both Mr. Reardon’s and Mr. Gilbert’s names.   

 
In a February 24 email, Respondent Cabell’s counsel said it would forgo a deposition of 

Mr. Gilbert if he was removed from our Final Witness List.  That same day, Complaint Counsel 
agreed to do so, as long as Respondents did not object to Mr. Reardon remaining on our Final 
Witness List, and LifePoint’s counsel proposed five dates for the deposition of Mr. Reardon.  
Complaint Counsel responded that all of the dates were acceptable.   

 
Even to date, Respondents have neither responded about proceeding with Mr. Reardon’s 

deposition nor sought to take Mr. Reardon’s (or Mr. Gilbert’s) deposition.  Instead, in a February 
25 email, Respondent’s counsel objected to addressing Mr. Reardon’s status on our Final 
Witness List in connection with the Gilbert deposition and simply reiterated its request that we 
remove Mr. Gilbert from our Final Witness List.  That same day, Complaint Counsel responded 
that we needed at least one LifePoint witness on our Final Witness List and that Respondents 
should proceed with the deposition of Mr. Reardon.  Complaint Counsel continues to be 
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available for depositions of Mr. Reardon and Mr. Gilbert, if Respondents wish to proceed with 
them.  Respondents’ failure to schedule the deposition of any LifePoint witness precludes it from 
claiming prejudice in having Mr. Reardon appear on Complaint Counsel’s Final Witness List.   

 
In addition, we note that the documents produced by LifePoint were not limited to any 

particular custodian; indeed, many of the documents are Mr. Reardon’s documents or documents 
on which he appears.  Therefore, Respondents have not been prejudiced with respect to 
LifePoint’s document production, and because Respondents have not scheduled a deposition of 
any LifePoint witness, cannot claim prejudice as to the substitution of Mr. Reardon for Mr. 
Gilbert.  As a result, we continue to propose that, if Respondents agree, Complaint Counsel 
would remove Mr. Gilbert from our Final Witness List, leaving only Mr. Reardon on the Final 
Witness List, and both parties can depose Mr. Reardon.  If Respondents do not agree, we will 
retain both witnesses on our Final Witness List and encourage Respondents to propose dates for 
the depositions of those two witnesses.  We will make ourselves available for those depositions. 

 
c. Thomas Health 

 
 We do not understand your objections as to Thomas Health, given that Complaint 
Counsel and Respondents jointly moved the Court to take discovery of Thomas Health after the 
close of fact discovery.  The Court granted the motion on January 28, 2016, and both parties 
issued discovery requests on February 3.  To our knowledge, Thomas Health has been 
responding to the parties’ subpoenas with document productions and has had discussions with 
Respondents about deposition dates.  We are not aware of any document production issues.  
Consequently, there is no basis to remove Thomas Health from Complaint Counsel’s Final 
Witness List.   
 

d. Energy Services 
 

Complaint Counsel timely identified Mr. Donahoe on its December 11, 2015 Preliminary 
Witness List and our December 29 Amended Preliminary Witness List.  Mr. Donahoe was 
originally scheduled for deposition on January 27, 2016.  Counsel for Energy Services notified 
Complaint Counsel and Respondents a few days before the deposition that Mr. Donahoe was in 
the hospital.  Mr. Donahoe was still in the hospital on the date of his deposition and was unable 
to sit for deposition.  However, Mr. Donahoe has since left the hospital and is well enough to 
testify.  To our knowledge, Respondents have not contacted Energy Services’ counsel after Mr. 
Donahoe’s original deposition date passed to determine whether he was out of the hospital and 
available to testify.  Therefore, any claimed prejudice is not attributable to Complaint Counsel, 
and Respondents are free to contact Mr. Donahoe regarding potential deposition dates.  We do 
not object to any deposition of Mr. Donahoe and will make ourselves available for such 
deposition. 

 
e.  United 

 
Your assertion that Complaint Counsel should remove Cindy Winings from its Final 

Witness List is misplaced.  Complaint Counsel timely identified Ms. Winings on its original, 
December 11 Preliminary Witness List and again on its Amended Preliminary Witness List and 
Final Witness List.  Respondents issued subpoenas for testimony and documents on December 
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13, and deposed Ms. Winings on February 11.  Respondents’ concerns about Ms. Wining’s 
testimony as a corporate representative pursuant to Rule 3.31c have no bearing on whether 
Complaint Counsel can call Ms. Winings to testify in her individual capacity at trial.  Moreover, 
Complaint Counsel understands that discussions concerning additional discovery is ongoing 
between United’s counsel and Respondents. 

 
 To summarize, as described above, Complaint Counsel is willing to modify the individual 
witnesses for KDMC and Lifepoint on our Final Witness List, but no other changes to our 
witness list are justified at this time.  
 

We remain available to meet and confer on any of these issues. 
 
 
  

Respectfully submitted, 
 

 
/s/ Alexis J. Gilman 
Alexis J. Gilman 
Complaint Counsel 
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Notice of Electronic Service
 
I hereby certify that on March 11, 2016, I filed an electronic copy of the foregoing Respondents' Motion to
Strike Witnesses from Complaint Counsel's Final Proposed Witness List (Redacted), with:
 
D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110
Washington, DC, 20580
 
Donald Clark
600 Pennsylvania Ave., NW
Suite 172
Washington, DC, 20580
 
I hereby certify that on March 11, 2016, I served via E-Service an electronic copy of the foregoing Respondents'
Motion to Strike Witnesses from Complaint Counsel's Final Proposed Witness List (Redacted), upon:
 
Thomas H. Brock
Attorney
Federal Trade Commission
TBrock@ftc.gov
Complaint
 
Alexis Gilman
Attorney
Federal Trade Commission
agilman@ftc.gov
Complaint
 
Tara Reinhart
Attorney
Federal Trade Commission
treinhart@ftc.gov
Complaint
 
Mark D.  Seidman
Attorney
Federal Trade Commission
mseidman@ftc.gov
Complaint
 
Michelle Yost
Attorney
Federal Trade Commission
myost@ftc.gov
Complaint
 
Kenneth Field
Jones Day
kfield@jonesday.com
Respondent
 
Geoffrey Irwin
Jones Day
gsirwin@jonesday.com
Respondent
 



Kerri Ruttenberg
Jones Day
kruttenberg@jonesday.com
Respondent
 
Michael Fried
Jones Day
msfried@jonesday.com
Respondent
 
Louis Fisher
Jones Day
lkfisher@jonesday.com
Respondent
 
Tara Zurawski
Jones Day
tzurawski@jonesday.com
Respondent
 
Douglas Litvack
Jones Day
dlitvack@jonesday.com
Respondent
 
Aaron Healey
Jones Day
ahealey@jonesday.com
Respondent
 
Thomas Craig
Bailes, Craig & Yon, PLLC
tlc@bcyon.com
Respondent
 
James Bailes
Bailes, Craig & Yon, PLLC
jrb@bcyon.com
Respondent
 
David Simon
Foley & Lardner LLP
dsimon@foley.com
Respondent
 
H. Holden Brooks
Foley & Lardner LLP
hbrooks@foley.com
Respondent
 
Benjamin Dryden
Foley & Lardner LLP
bdryden@foley.com
Respondent
 
Elizabeth C. Arens
Attorney
Federal Trade Commission
earens@ftc.gov



Complaint
 
Jeanine Balbach
Attorney
Federal Trade Commission
jbalbach@ftc.gov
Complaint
 
Stephanie R. Cummings
Attorney
Federal Trade Commission
srcummings@ftc.gov
Complaint
 
Melissa Davenport
Attorney
Federal Trade Commission
mdavenport@ftc.gov
Complaint
 
Svetlana S. Gans
Attorney
Federal Trade Commission
sgans@ftc.gov
Complaint
 
Elisa Kantor
Attorney
Federal Trade Commission
ekantor@ftc.gov
Complaint
 
Michael Perry
Attorney
Federal Trade Commission
mperry@ftc.gov
Complaint
 
Marc Schneider
Attorney
Federal Trade Commission
mschneider@ftc.gov
Complaint
 
Samuel I. Sheinberg
Attorney
Federal Trade Commission
ssheinberg@ftc.gov
Complaint
 
David J. Laing
Attorney
Federal Trade Commission
dlaing@ftc.gov
Complaint
 
Nathaniel Hopkin
Attorney
Federal Trade Commission



nhopkin@ftc.gov
Complaint
 
Steve Vieux
Attorney
Federal Trade Commission
svieux@ftc.gov
Complaint
 
Lindsey Lonergan
Jones Day
llonergan@jonesday.com
Respondent
 
Jessica Casey
Jones Day
jcasey@jonesday.com
Respondent
 
Brett Ludwig
Foley & Lardner LLP
bludwig@foley.com
Respondent
 
Max Meckstroth
Foley & Lardner LLP
mmeckstroth@foley.com
Respondent
 
Timothy Patterson
Foley & Lardner LLP
tpatterson@foley.com
Respondent
 
Philip Babler
Foley & Lardner LLP
pcbabler@foley.com
Respondent
 
Miriam Carroll
Foley & Lardner LLP
mcarroll@foley.com
Respondent
 
Emily Brailey
Foley & Lardner LLP
ebrailey@foley.com
Respondent
 
Matthew McDonald
Attorney
Federal Trade Commission
mmcdonald@ftc.gov
Complaint
 
Jeanne Liu Nichols
Attorney
Federal Trade Commission
jnichols@ftc.gov



Complaint
 
Sergio Tostado
Jones Day
stostado@jonesday.com
Respondent
 
Benjamin Menker
Jones Day
bmenker@jonesday.com
Respondent
 
Devin Winklosky
Jones Day
dwinklosky@jonesday.com
Respondent
 
Debra Belott
Jones Day
dbelott@jonesday.com
Respondent
 
 
 

Benjamin Menker
Attorney


