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RESPONDENTS’ UNOPPOSED MOTION FOR TEMPORARY STAY AND
MEMORANDUM IN SUPPORT THEREOF
Pursuant to Rule 3.22 of the Rules of Practice of the Federal Trade Commission,
Respondents Phoebe Putney Health System, Inc. (“PPHS”), Phoebe Putney Memorial Hospital,
Inc. (“PPMH”), and Hospital Authority of Albany-Dougherty County respectfully request a
temporary stay pending a final Georgia Department of Community Health (“DCH”) decision on
whether Georgia Certificate of Need laws would effectively preclude the Commission’s
preferred remedy—separation of PPMH into two hospitals. A DCH Hearing Officer has already
made such a determination, confirming the Commission’s original conclusion that Georgia’s
Certificate of Need law would preclude a structural remedy. See Ex. 1. The Hearing Officer
overturned every aspect of the initial DCH determination letter that led the Commission to reject
Page 1 of 16

PUBLIC VERSION
the previously proposed Consent Agreement and return the matter to adjudication. Based on
rules and past practice, DCH will render its final agency decision within about 50 days (by or
about December 1). Moreover, media reports reflect that DCH has issued a statement indicating
that the DCH Commissioner – who possesses the authority to issue the final agency decision in
that matter – “‘is in support of and in agreement with the hearing officer decision.’”1 A stay
pending that final agency decision would avoid a waste of public and private resources, without
prejudicing any party.
Respondents have met and conferred with Complaint Counsel. Complaint Counsel do
not oppose this motion.
{

}

1

See Ex. 2 (“Ga. Official Discourages Appeal in Phoebe Putney Fight,” Law 360, Oct. 8,
2014) (quoting DCH statement).
Page 2 of 16

PUBLIC VERSION
I.

Statement of Material Facts
In April 2011, the FTC commenced this administrative action, simultaneously filing a

preliminary injunction action in the United States District Court for the Middle District of
Georgia.
In June 2011, the district court held that the transaction was immune from federal
antitrust laws under the state action doctrine. In July 2011, the Commission stayed this
administrative proceeding to avoid wasting resources while the Eleventh Circuit ruled on the
FTC’s appeal. The Commission reasoned that, since the status quo would be preserved by the
injunction pending appeal, no party would be prejudiced by a stay. See Order Granting
Respondents’ Unopposed Motion to Stay Proceeding (July 15, 2011).
In December 2011, the Eleventh Circuit affirmed the dismissal and dissolved the
injunction, permitting the transaction to close. The transaction was consummated on December
15, 2011. Respondents subsequently applied to the Georgia DCH for a single license authorizing
the operation of their legacy assets and the Palmyra assets as a single acute care hospital. DCH
granted that request effective August 1, 2012, thereby revoking the separate licenses previously
held by PPMH and the former Palmyra. PPMH has since operated all the assets it leases from
the Hospital Authority, including the Palmyra assets, under a single license as one hospital with a
Main and North Campus. See Ex. 1 at 1-4.
The Supreme Court granted certiorari and, on February 19, 2013, reversed and remanded
the case for further proceedings. This matter was returned to administrative adjudication in
March 2013 after being stayed for over a year and a half. See Order Granting Complaint
Counsel’s Motion to Lift Stay (Mar. 14, 2013).
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In May 2013, Respondents and Complaint Counsel entered into confidential settlement
negotiations. With Respondents’ consent, the district court entered a preliminary injunction on
June 4, 2013, maintaining the status quo and prohibiting any further integration of the former
Palmyra assets. Ex. 3.
On June 24, 2013, the Commission withdrew this matter from adjudication to consider a
consent agreement. See Order Withdrawing Matter from Adjudication Until August 8, 2013
(July 24, 2013). On August 22, 2013, the Commission publicly announced that it had entered
into a Consent Agreement with Respondents, subject to a 30-day notice and comment period
ending September 23, 2013. See Press Release, “Hospital Authority and Phoebe Putney Heath
System Settle FTC Charges that Acquisition Violated U.S. Antitrust Laws” (Aug. 22, 2013).
In its August 22, 2013 Analysis of Proposed Agreement Containing Consent Order to Aid
Public Comment (“Analysis to Aid Public Comment”), the Commission emphasized the
centrality of Georgia CON laws to its decision to enter into the Consent Agreement. The
Commission concluded that “Georgia’s CON statutes and regulations effectively prevent the
Commission from effectuating a divestiture of either hospital in this case.” Id. at 4. Specifically:
Georgia’s CON laws preclude the Commission from re-establishing the
former Palmyra assets as a second competing hospital in Albany, because
such relief would require: (1) the re-division of the single state-licensed
hospital into two separate hospitals; and (2) the transfer of one of those
hospitals from the Hospital Authority to a new owner. Either one of these
steps is independently sufficient to require CON approval from DCH,
which…would not be forthcoming.
Id. at 4. The Commission also explained that it had not sought other remedies in the Consent
Agreement because “[s]uch remedies are typically insufficient to replicate pre-merger
competition, often involve monitoring costs, are unlikely to address significant harms from lost
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quality competition, and may dampen incentives to maintain and improve healthcare quality.”
Id. at 1.
During the 30-day comment period, the FTC received and published eleven public
comments. After the expiration of the public notice and comment period, North Albany Medical
Center (“NAMC”), a third party organized in December 2013, expressed interest in acquiring the
Palmyra assets. On March 12, 2014, NAMC submitted a Determination Request to DCH,
seeking a determination that “CON and licensure is [sic] not a bar to the divestiture of Palmyra
by PPHS and the acquisition of Palmyra.” Ex. 4.
On March 28, 2014, Respondents sent a letter to DCH, objecting to the NAMC
determination request in whole and also requesting that NAMC’s request be dismissed as
violating DCH rules against issuing determinations that are speculative or which relate to actions
by third parties. Ex. 5.
On March 31, 2014, Bureau Director Feinstein sent a letter to DCH highlighting the
importance of the CON issue to the FTC proceeding and noting NAMC’s pending determination
request. Ex. 6.2 On May 20, 2014, Director Feinstein wrote DCH again, emphasizing that “the
record is clear that the Commission’s decision to accept the Proposed Consent was based on the
Commission’s understanding that Georgia’s CON laws effectively barred a divestiture.” Ex. 7 at
1. Director Feinstein also stated that, “we want to emphasize that we believe that a merits-based
response by DCH to NAMC’s determination request would be an integral factor in the
Commission’s decision whether to accept the proposed settlement or return the matter to
2

Letter from Deborah Feinstein, FTC Director of the Bureau of Competition, to Roxana
Tatman, Georgia Department of Community Health, Legal Director, Health Planning, dated
March 31, 2014 (“FTC staff recently learned that North Albany is interested in acquiring the
former Palmyra assets and has requested a Letter of Determination addressing whether a CON
would be required under the circumstances outlined above”).
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litigation.” Id. at 3. Director Feinstein also expressed deference to DCH’s interpretations of
Georgia CON law, noting that “[w]e take no position on the substantive question of whether a
CON is required under Georgia law for the course of action NAMC proposes to take, as this is
within DCH’s purview.” Id. at p.1, n.1.
On June 3, 2014, DCH issued an initial determination letter, finding that (1) NAMC’s
request was procedurally proper for determination and (2) NAMC’s proposed acquisition of the
North Campus would not require a CON review. Ex. 8. Because Respondents had mistakenly
anticipated that DCH would either dismiss the request as procedurally improper or request merits
arguments before making a decision, DCH issued this initial determination without the benefit of
Respondents’ merits arguments. Respondents promptly appealed this determination to a DCH
Hearing Officer. All parties filed summary motions, and oral argument was scheduled for
September 8, 2014.
On September 5, 2014, three days before the oral argument, the Commission announced
that it was withdrawing its acceptance of the proposed Consent Agreement and was returning the
matter to adjudication. Statement of the Commission (Sept 5, 2014). The Commission
explained that it had originally accepted the proposed Consent Agreement “in light of the
apparent unavailability of a practical and meaningful structural remedy.” Id. at 2. Its
understanding was “now different,” because, “[a]s a result of public comments we received, as
well as other information obtained by the Commission in response to the public comments, we
became aware that the CON laws might not bar a structural remedy in this matter.” Id. at 2.
Specifically, the Commission cited the DCH’s initial determination that NAMC’s proposed
acquisition of the North Campus would not require a CON review. Id. at 2. Again
acknowledging the centrality of Georgia law to the resolution of this matter, the Commission
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withdrew its approval of the Consent Agreement because it now believed that “Georgia CON
laws may not be an impediment to structural relief” and thus, “that structural relief remains
available.” Id. at 2.
The DCH Hearing Officer heard oral argument on September 8, 2014, ruling from the
bench and overturning the determination letter on almost all counts, not ruling only on several
questions of fact, pending possible stipulation by the parties. See Ex. 9. The Hearing Officer
subsequently confirmed his ruling and with a written decision that also overturned the
determination letter on the remaining counts, issued on October 2, 2014. See Ex. 1.
The Hearing Officer determined that separation of the North Campus (i.e., the former
Palmyra assets) from PPMH would in fact require CON review. Id. The Hearing Officer’s
ruling confirms the Commission’s original conclusion that both (1) the re-division of PPMH as a
single state-licensed hospital into two separate hospitals, and (2) the transfer of one of those
hospitals from the Hospital Authority to a new owner would independently require CON
approval from DCH. Id. at 10-12, 14-27. And, under either scenario, issuance of a CON would
require the bed need determination, adverse impact analysis, and other requirements found in the
“service specific” DCH rule that governs general acute care hospitals. Id. at 27-30. The Hearing
Officer’s conclusion renders structural relief unavailable in this proceeding, confirming the
Commission’s earlier analysis of this issue.
II.

Argument
Respondents respectfully submit that there is good cause for the Commission to stay this

proceeding and that doing so is consistent with the Commission’s decisions in this case to date.
The Commission has made clear that the key purpose of going forward with administrative
proceedings was the prospect of structural relief whereby the former Palmyra assets would
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become a second Albany, Georgia hospital. The Commission has also recognized that the
availability of that relief depends on Georgia CON law, as applied by the Georgia authorities.
Moreover, the Commission has previously found a stay appropriate while a potentially caseresolving issue, such as state action immunity, is decided by another forum, particularly where a
preliminary injunction preserves the underlying assets and neither party would suffer prejudice.
Those same principles warrant a stay while DCH renders its final CON decision.
Conversely, continued litigation will potentially waste significant public resources of the parties,
as well as the resources of various public and private third parties who must otherwise comply
quickly with subpoenas for documents, data and depositions. If, as Respondents respectfully
predict and press reports seem to portend, the DCH Commissioner affirms the Hearing Officer’s
ruling, then the significant litigation resources expended over the next 30 to 90 days could be for
naught.
A.

This Matter Should Be Stayed Pending A Final Agency Decision On
The Georgia CON Issue Central to the Resolution of this Case.

The Hearing Officer decision makes clear that a CON is required for two independent
reasons: (i) the re-establishment and operation of the former Palmyra assets as a second
Dougherty County hospital; and (ii) the transfer of that hospital from the Authority to a private
owner. Id. This confirms the FTC’s original conclusion that “Georgia’s CON statutes and
regulations effectively prevent the Commission from effectuating a divestiture of either hospital
in this case.” Analysis to Aid Public Comment (Aug. 22, 2013), at 4.
Moreover, in approximately 50 days, there will likely be a final agency decision.
Procedurally, the Georgia Administrative Procedure Act allows a final appeal from the Hearing
Officer’s decision to the DCH Commissioner. The DCH Commissioner’s decision is the final
agency action. The statutory time for the total appeal process, including decision, is 60 days
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from the Hearing Officer’s Order. See O.C.G.A. 50-13-17(a),(c). Parties must submit any
objections to the Commissioner within 30 days of the Hearing Officer’s decision. After that, the
agency has 30 days to issue its final appeal. Id. So there should be a final agency ruling on or
around December 1, 2014.3 In this case, it may occur more quickly, given the DCH
Commissioner’s public announcement of agreement with the Hearing Officer Order.
NAMC could pursue an appeal of DCH’s decision into the state court system. Yet the
prospect of further appeal did not lead the Commission to reject a prior stay of this matter. The
Commission stayed this matter following the district court’s state action immunity determination,
despite the pendency of an Eleventh Circuit appeal and the prospect of certiorari, and continued
until after the Supreme Court issued its decision. See Order Granting Respondents’ Unopposed
Motion to Stay Proceeding (July 15, 2011).
{

}

3

Recent experience confirms this time frame in practice. For example, in In re: Dublin
Endoscopy Center, LLC, DET 2013-108, the Hearing Officer’s decision was issued on April 11,
2014 and, after objections were filed, the Commissioner issued a final order on June 10, 2014.
Respondents can supply such documentation of this matter and other examples as the
Commission would find helpful in ruling on this motion.
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In addition, Respondents make three observations regarding any judicial appeal. First,
any appeal of the Commissioner’s decision is taken in the Georgia trial court (superior court)
and, under O.C.G.A. § 31-6-44.1(b), it must be ruled upon within 120 days of docketing or the
DCH order is automatically affirmed. Second, any subsequent appeal beyond the superior court
level is discretionary, requiring an application to the Georgia Court of Appeals.4 Finally,
divestiture would not be available unless the appellate court reverses both of the Hearing
Officer’s independent conclusions. The appellate court would have to conclude that the division
of PPMH into two hospitals does not require a CON and a subsequent transfer to NAMC does
not require a CON. If either step requires a CON, there could be no structural relief.
In sum, the DCH decision will determine an issue critical to this Part III proceeding, and
it has a defined timeline that would produce a significantly shorter stay than what the
Commission granted when it allowed a stay during the pendency of the federal action. The
outcome will give both parties effective certainty about the status of Georgia CON laws and the
ultimate availability of divestiture.
B.

The Status Quo Will Be Preserved and Neither Party Will Be Prejudiced By
a Stay.

Issuing a stay in this matter will not prejudice any party. As explained above, there will
likely be a final DCH decision in approximately 60 days. In the interim, Respondents will
continue to operate the hospital according to the Stipulated Preliminary Injunction entered by the
federal court, and the status quo will be maintained. See Ex. 3. {

4

See O.C.G.A. § 5-6-35(a)(1) (covering “[a]ppeals from decisions of the superior courts
reviewing decisions of … state and local administrative agencies”) & (b)-(f) (detailing
discretionary appeal procedures); see, e.g., Prison Health Services, Inc. v. Georgia Dept. of
Administrative Services, 265 Ga. 810, 811, 462 S.E.2d 601, 603 (1995) (dismissing attempt to
appeal, as of right, superior court order reviewing administrative agency decision).
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The FTC will not be prejudiced by the stay. No harm is caused by the at most three
month delay requested. This matter has been ongoing for nearly four years and was paused
twice, for over a year each time—once while the federal action was appealed and once while the
FTC considered the proposed Consent Agreement. Respondents cannot think of any reason why
the FTC would be prejudiced in waiting another 90 days to continue litigation, particularly in
light of the posture of the DCH proceeding.
{

}
C.

Allowing Litigation To Continue Will Waste Significant Resources And
Harm The Citizens Of The Region.

The continued litigation of this case will cost Respondents significant resources and
millions of dollars that could be used for the care of the residents of Southwest Georgia. It will
also cause Complaint Counsel and numerous third parties to expend considerable resources in
completing discovery and preparing for a trial that may never need to happen. A stay in this
matter would allow DCH the opportunity to reach a final resolution of the dispositive issue, and
preserve resources, enabling the community to benefit from PPMH resources that would
otherwise finance administrative litigation. Importantly, it would also save resources for the
numerous third parties that have been served discovery requests by both Respondents and
Complaint Counsel.
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Litigation expenses erode the same pool of dollars that PPMH uses to render
uncompensated and under-compensated care to one of the poorest counties in the nation, along
with the other community benefits summarized above. Forcing this proceeding to continue
during the pendency of a final agency decision that may be dispositive of this case will harm the
many residents of the region who greatly benefit from PPMH’s charity care. No structural
remedy can be obtained during DCH’s final review and a federal injunction prohibits further
integration and preserves assets. Just as the Commission has previously recognized, “staying
these proceedings will avoid a waste of resources and will not prejudice either side.” Order
Granting Respondents’ Unopposed Motion to Stay Proceeding (July 15, 2011).
III.

Conclusion
For the foregoing reasons, Respondents respectfully submit that the Commission stay this

proceeding pending a final ruling by the Georgia Department of Community Health.
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Dated: October 21, 2014

Respectfully submitted,
By /s/ Lee K. Van Voorhis
Lee K. Van Voorhis, Esq.
Brian F. Burke
Jennifer Ancona Semko
Baker & McKenzie LLP
815 Connecticut Avenue, NW
Washington, DC 20006
Counsel For Phoebe Putney Memorial
Hospital, Inc. and Phoebe Putney Health
System, Inc.
Michael Caplan
Caplan Cobb
1447 Peachtree Street, N.E., Suite 880
Atlanta, Georgia 30309
Counsel For Hospital Authority of AlbanyDougherty County
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In the Matter of
Phoebe Putney Health System, Inc.
a corporation, and
Phoebe Putney Memorial Hospital, Inc.
a corporation, and
Phoebe North, Inc.
a corporation, and
HCA Inc.
a corporation, and
Palmyra Park Hospital, Inc.
a corporation, and
Hospital Authority of Albany-Dougherty
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Docket No. 9348

[PROPOSED] ORDER
Having reviewed Respondents’ UNOPPOSED MOTION FOR TEMPORARY STAY, it
is HEREBY
ORDERED that Respondents’ motion is GRANTED.
__________________________
D. Michael Chappell
Chief Administrative Law Judge
Dated:
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Ga. Official Discourages Appeal In Phoebe
Putney Fight
By Melissa Lipman

Law360, New York (October 08, 2014, 3:59 PM ET) -- A Georgia official with final say on
whether the state's certificate of need laws would apply to a forced divestiture of one of
Phoebe Putney Health System Inc.'s hospitals indicated Wednesday that any sale would
require CON approval, further dampening the prospects of the Federal Trade Commission's
antitrust challenge.
A day after the Georgia Department of Community Health released a decision from an
administrative hearing officer reversing an initial staff determination that a new CON
wouldn't be required if Phoebe were forced to divest the former Palmyra Park Hospital Inc.,
the agency said that its commissioner backed the decision. If the hearing officer's decision
stands, the FTC would likely not be able to force the sale as the agency's staff had already
concluded that the small population the hospitals serve means that a new buyer would not
be able to win CON approval.
"Department of Community Health Commissioner Clyde L. Reese III is in support of and in
agreement with the hearing officer decision," the agency said in an emailed statement
Wednesday.
The commissioner would review any appeal from North Albany Medical Center LLC, which
has expressed some interested in acquiring Palmyra and originally took the matter to DCH,
and his decision would count as the final agency action in the case.
North Albany attorney Victor L. Moldovan of McGuireWoods LLP said Tuesday that his client
planned to appeal, which it has 30 days from the date of the decision to file.
An attorney for Phoebe Putney and a spokeswoman for the FTC declined to comment on
the matter. An attorney for North Albany was not immediately available for comment
Wednesday.
The DCH statement further jeopardizes the FTC's efforts to force Phoebe to sell Palmyra,
which is now operating as Phoebe North. The FTC has been battling the deal, which it
described as a merger-to-monopoly, for years, but the transaction was allowed to go
through after an appeals court decided it was immune from federal antitrust scrutiny under
the state action doctrine.
The watchdog won a complete, unanimous reversal from the U.S. Supreme Court, but
not before the Eleventh Circuit allowed Phoebe and Palmyra to close the transaction. That
led the FTC to conclude that it couldn't actually force Phoebe to divest Palmyra because
the two had already combined their authorizations under Georgia's CON law. And because
of the small population of the Georgia region, the watchdog concluded that a new buyer

http://www.law360.com/articles/585766/print?section=competition
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would be unable to get a certificate of need to operate Palmyra.
Under those "highly unusual" conditions, the FTC agreed to a settlement that would
allow the merger to stand, putting the proposed deal out for public comment in August
2013. It received 11 comments, including four suggesting that the certificate of need issue
might not be an insurmountable hurdle for a divestiture.
As the FTC was mulling the comments, North Albany petitioned DCH in March for a
determination as to whether the certificate of need requirements would in fact block it
from acquiring the former Palmyra assets. Despite the name, North Albany appears to be
based in Tennessee and run by the president and CEO of a Tennessee surgical practice.
In June, the DCH sided with North Albany, concluding that Phoebe had never actually
given up or invalidated Palmyra's original authorizations. As a result, divesting those
assets wouldn't require a new CON review.
That led the FTC to reverse course in early September, rejecting the settlement and
reopening its administrative proceedings.
But in his decision, hearing officer Ellwood F. Oakley III concluded that any new buyer
would have to get a CON, the bar that the FTC had originally decided would be all but
impossible to clear.
Oakley rejected all of the proposed avenues around the state's CON requirements, saying
that whether the deal happened through a straight divestiture from the hospital authority
that technically owns the facilities or by splitting the hospital system into two pieces,
Palmyra would still have to be certified again.
North Albany is represented by Victor L. Moldovan of McGuireWoods LLP.
Phoebe Putney is represented in the FTC proceedings by Lee K. Van Voorhis, Brian F.
Burke, Jennifer A. Semko, Teisha C. Johnson, John J. Fedele, Brian Rafkin and Jeremy W.
Cline of Baker & McKenzie LLP. Phoebe and the hospital authority are represented by John
H. Parker Jr. of Parker Hudson Rainer & Dobbs LLP in the DCH proceeding.
The FTC administrative case is In the Matter of Phoebe Putney Health System, Inc. et al.,
docket No. 9348, in the Federal Trade Commission. The DCH proceeding is North Albany
Medical Center LLC, case number DET2014-033, in the Georgia Department of Community
Health.
--Editing by Mark Lebetkin.
All Content © 2003-2014, Portfolio Media, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
FEDERAL TRADE COMMISSION,
Plaintiff,

v.
PHOEBE PUTNEY HEALTH
SYSTEM, INC., PHOEBE PUTNEY
MEMORIAL HOSPITAL, INC.,
PHOEBE NORTH, INC., HCA, INC.,
PALMYRA PARK HOSPITAL,
INC. and HOSPITAL AUTHORITY
OF ALBANY-DOUGHERTY
COUNTY,

)
)
)
)
)
)
)
)
)
)
)
)
)

)

CIVIL ACTION
FILE NO. 1- I I -CV -00058-WLS

Filed at
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Defendants.
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.fPJ«lP8SEtll STIPULATED PRELIMINARY INJUNCTION ORDER

Plaintiff, the Federal Trade Commission (the "Commission" or "FTC"), by its designated
attorneys, having filed an Amended Complaint for Temporary Restraining Order and Preliminary
Injunction, pursuant to Section 13(b) ofthe Federal Trade Commission Act ("FTC Act"), 15
U.S.C. § 53(b), and Section 16 of the Clayton Act, 15 U.S.C. § 26 (2006), and
Whereas, the Court has entered on May I 5, 20 I 3 a Temporary Restraining Order
("TRO"), and
Whereas, Defendants have operated under the TRO since May I 5, 20 I 3, and have agreed
with Plaintiff to continue to operate in accordance with that TRO, which includes, and is not
limited to, what is more fully described below in this Order, it is hereby

ORDERED, ADJUDGED AND DECREED as follows:
I.

This Court has jurisdiction over the subject matter of this case and jurisdiction

over the parties.
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2.

Venue and service of process are proper.

3.

The Court approves and enters the order as stipulated by the parties.

I.
ASSET MAINTENANCE'
IT IS ORDERED that for the duration of this Order,

A.

Defendants are hereby restrained and enjoined from:
I.

further consolidating, integrating, or otherwise combining the former
Palmyra Park Hospital, Inc., now "Phoebe North," into Defendants'
hospital system;

2.

transferring, except on a temporary basis as needed by Defendants for
medical reasons, or selling of any assets of Phoebe North;

3.

causing or permitting the destruction, removal, wasting, or deterioration,
or otherwise impairing the viability or marketability of Phoebe North,
except for ordinary wear and tear;

4.

eliminating, transferring or consolidating any clinical service or
department that is offered at Phoebe North, or otherwise changing the
Status Quo at Phoebe North; unless required by circumstances not

reasonably within the control of Defendants to protect patient safety or
comply with state or federal law governing the operation of hospitals
providing Medicare and Medicaid services;
5.

modifying, changing, or canceling any physician privileges other than at
the request of the physician, which request shall not be initiated,

1

The definitions for the terms used herein are found in Appendix A, attached hereto.
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suggested, or otherwise influenced by Defendants, PROVIDED,
HOWEVER, that Defendants may revoke the privileges of any individual

physician consistent with the practices and procedures currently in effect
at Phoebe Putney Memorial Hospital;
6.

terminating employees or reducing employee compensation levels
currently in effect for employees working at Phoebe North, PROVIDED,
HOWEVER, that Defendants may manage the staffing of their workforce

consistent with the practices and procedures currently in effect at Phoebe
Putney Memorial Hospital; and

7.

making any price changes to, or terminating, or causing or allowing
termination of any contract between any Health Plan and Defendants that
includes Phoebe North. For any contract between a Health Plan and
Defendants that includes Phoebe North which expires during the term of
this Order, Defe'r]d'ants shall offer to continue to accept the same terms of
the contract for the remaining term of this Order. PROVIDED,
HOWEVER, that Defendants may change or set prices on newly entered

Health Plan contracts that are not in existence as of the date of this Order.
B.

Defendants shall:

I.

provide sufficient funding, working capital, personnel, and administrative
and professional services needed to maintain the Status Quo at Phoebe
Nmih.

2.

maintain the viability and marketability of Phoebe North.

1097390.1

3

Case 1:11-cv-00058-WLS Document 129 Filed 06/05/13 Page 4 of 6

C.

The terms of this Order are intended to more fully describe the obligations of the

Defendant to continue to operate PPMH and Phoebe North in the manner in which they operated
on May 15,2013.

II.
DURATION OF ORDER
IT IS FURTHER ORDERED that this Order shall remain in effect until either (I) the

latter of(i) the date the Commission issues its order upon completion of the Commission's
administrative proceeding or (ii) entry of the final appellate order if an appeal is taken from the
Commission's order; or (2) such time as further ordered by the Court, upon the request of either
party.
III.
JURISDICTION
IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

all purposes and for the full duration of this Order.
SO ORDERED, this

If#

day

of~

, 2013.

~sz~

The Honorable W. Louis Sands
United States District Comt Judge
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APPENDIX A
The following definitions shall apply to this Order:
A.

"Acute Care Hospital" means a health-care facility licensed as a hospital, other

than a federally-owned facility, having a duly organized governing body with overall
administrative and professional responsibility, and an organized professional staff, that provides
24-hour inpatient care, that may also provide outpatient services, and having as a primary
function the provision of General Acute Care Inpatient Hospital Services.
B.

"Defendants" means Phoebe Putney Health System, Inc. ("PPHS"), Phoebe

Putney Memorial Hospital, Inc. ("PPMH") (collectively, "Phoebe Putney"); HCA Inc. ("HCA");
and the Hospital Authority of Albany Doughe1ty County (the "Authority"), including, but not
limited to, their respective parents, directors, officers, employees, agents, attorneys, and
representatives; its joint ventures, subsidiaries, divisions, groups, and affiliates controlled by, and
the respective directors, officers, employees, partners, agents, attorneys, and representatives of
each.
C.

"General Acute Care Inpatient Hospital Services" means a broad cluster of basic

medical and surgical diagnostic and treatment services for the medical diagnosis, treatment, and
care of physically injured or sick persons with short-term or episodic health problems or
infirmities, that include an overnight stay in the hospital by the patient. General Acute Care
Inpatient Hospital Services include what are commonly classified in the industry as primary,
secondary, and tertiary services, but exclude: (i) services at hospitals that serve solely military
and veterans; (ii) services at outpatient facilities that provide outpatient services only; (iii) those
specialized services known in the industry as quaternary services; and (iv) psychiatric, substance
abuse, and rehabilitation services.
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D.

"Health Plan" means any Person that pays, or arranges for payment, for all or any

pmi of any General Acute Care Inpatient Hospital Services for itself or for any other Person.
Health Plan includes any Person that develops, leases, or sells access to Acute Care Hospitals.
E.

"Person" means any natural person, corporation, pminership, association,

governmental organization, or other legal entity, including all officers, members, predecessors,
assigns, divisions, affiliates and subsidiaries.
F.

"Phoebe North" means the facility located at 2000 Palmyra Road, Albany,

Georgia 3170 I, formerly Palmyra Park Hospital, Inc., owned and operated prior to the
Transaction by HCA, its parents, directors, officers, employees, agents, attorneys, and
representatives; its joint ventures, subsidiaries, divisions, groups, and affiliates controlled by, and
the respective directors, officers, employees, partners, agents, attorneys, and representatives of
each. Phoebe North also means all activities relating to the provision of General Acute Care
Inpatient Hospital Services and other related health-care services conducted by as of May 15,
2013, including, but not limited to, all health-care services, including outpatient services, offered
at Phoebe North.
G.

"Status Quo" refers to the state of Phoebe North as of May 15,2013.

H.

"Transaction" refers to the transaction whereby the Authority purchased

Palmyra's assets from HCA on December 15,2011, and then leased Palmyra to Phoebe Putney.
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UNITED STATES OF AMERICA

Federal Trade Commission
WASHINGTON, D.C. 20580

APR 4

Deborah L. Feinstein
Director, Bureau of Competition

2014

Phone: ( 202) 326 -3630
Email: dfeinstein @ftc. gov

F ai i

March 31, 2014

Roxana Tatman, Esq.
Legal Director, Health Planning
Georgia Department of Community Health
2 Peachtree Street NW, 5th Floor
Atlanta, GA 30303
Re:

FTC Comments Concerning North Albany Medical Center, LLC' s Request for
Determination ( DET 2014 -033)

Dear Ms. Tatman:

Federal Trade Commission ( "FTC" or " Commission ") staff has prepared these comments

in response to a Request for Determination filed by North Albany Medical Center, LLC ( "North
Albany ") on March 12, 2014. DCH' s response to this Request may help determine the outcome
of a pending FTC enforcement action.

On April 19, 2011, FTC staff filed an administrative complaint ( Docket No. 9348)
challenging the legality of Phoebe Putney Memorial Hospital' s ( " PPMH ") proposed acquisition
of Palmyra Park Hospital, Inc. ( " Palmyra ").

Shortly thereafter, the FTC filed a complaint for

preliminary injunction against the same transaction in the U.S. District Court for the Middle
District of Georgia. On June 27, 2011, the district court granted the defendants' motion to

dismiss the complaint, holding that state -action immunity shielded the transaction from federal
antitrust scrutiny. The Commission then issued a stay of the administrative litigation and
appealed the district court' s ruling to the Eleventh Circuit. On December 9, 2011, the Eleventh
Circuit affirmed. The merger was consummated several days later. The merged hospitals

received a single license effective August 1, 2012. On February 19, 2013, the U.S. Supreme
Court unanimously held that state -action immunity did not apply to the PPMH /Palmyra
transaction, and it remanded the case for further proceedings.

In light of the Supreme Court' s decision, the Commission on March 14, 2013, lifted its
stay on the administrative litigation challenging PPMH' s-acquisition of Palmyra. On June 5,

2013, the district court entered a Stipulated Preliminary Injunction that, inter alia, prevents the
parties from ( i) taking any further steps to consolidate PPMH and Palmyra; ( ii) selling or
destroying Palmyra assets; ( iii) eliminating any services offered at the former Palmyra facility; or

iv) making any price changes to health plans involving the former Palmyra facility.

On August 22, 2013, the Commission and the parties entered into a proposed settlement

of this litigation. The proposed settlement was premised, in part, on the Commission' s

understanding that " Georgia' s CON [ Certificate of Need] statutes and regulations effectively
prevent the Commission from effectuating a divestiture of either hospital in this case. "' The
Commission is now considering whether to accept the proposed settlement. The question of
whether a Certificate of Need would be required for PPMH' s single hospital permit with Palmyra

to be decoupled ( along with Palmyra' s former CON regulated short stay acute care beds and
other CON regulated services) in the event that PPMH is ordered to, or agrees to, rescind the

merger or divest or lease the former Palmyra assets to a Commission- approved acquirer or lessor

is an important factor in that consideration. FTC staff recently learned that North Albany is
interested in acquiring the former Palmyra assets and has requested a Letter of Determination
addressing whether a CON would be required under the circumstances outlined above. DCH' s
response to North Albany' s request is likely to play an important role in whether the
Commission accepts the proposed settlement. We would be pleased to respond to any questions
DCH may have.

Sincerely,

Deborah L. Feinstein

Director, Bureau of Competition

CC:

Mary Scruggs, Division Chief, Healthcare Facility Regulation Division
Matthew Jarrard, Deputy Division Chief H
/ ealth Planning Director, Healthcare Facility
Regulation Division

E. Tandy Menk, Esq., Department of Community Health

See Phoebe Putney Health System, Inc., et al., Analysis of Proposed Agreement Containing Consent Order to Aid
Public Comment, 78 Fed. Reg. 53, 457, 53, 460 ( Aug. 29, 2013).
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make that ruling on the record that there are
no factual disputes, give all three of you an
opportunity, if you disagree with that or agree
with it, to state on the record. Start with
Mr. Parker, on behalf of the appellants, and
then Mr. Moldovan and then the state.
MR. PARKER: Thank you. I don't think so,
but I may be corrected. There are a couple of
areas where there could be factual disputes.
One is as to a restructuring by lease of a
hospital decoupled from Phoebe. The definition
of restructuring, which is not in the CON
statute but is in the Hospital Authorities
Law -MR. OAKLEY: Right.
MR. PARKER: -- allows a restructuring
only to an entity whose principal place of
business is within the same county and which is
not owned or controlled by anyone with a place
of business outside of the county. Now, I
believe this probably would be stipulated, that
NAMC does not have a principal place of
business in Dougherty County. There may be
disputes as to who controls it. So you have to
meet both tests. So that's one possibility.
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MR. OAKLEY: Good morning, ladies and
gentlemen. This is the scheduled summary
judgment motion oral arguments in North Albany
Medical Center, DET 2014-033. I'm Ellwood
Oakley, the administrative law judge appointed.
This matter is not a CON. The appeal is
subject to the rules of the Georgia
Administrative Procedures Act. And I'm going
to do this a little bit differently than a
normal summary judgment motion. I'm going to
talk just a little bit at the beginning and,
since we have a court reporter here, try to get
on the record some of my thoughts and how it
relates to your thoughts.
Initially, the first and most important
thing in a summary judgment motion is are there
any factual disputes. And in that all three
parties, Phoebe, North Albany, and DCH, have
moved for either full or partial summary
judgments, I have spent a lot of time on these
files, probably not as much as you all have but
a lot of time, and I see no factual disputes
raised by anybody, any of the three of you in
this case.
So I would like to start with -- before I
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Secondly -MR. OAKLEY: Is there any -- Mr. Parker,
is there any evidence of the control question
on NAMC that's in the file?
MR. PARKER: The -MR. OAKLEY: Other than the material that
you've put on -- the Tennessee incorporation
materials?
MR. PARKER: The other thing is that the
determination request itself from NAMC comes
from -- the contact person for NAMC, G. Edward
Alexander, has an e-mail address of
surgicaldevelopmentpartners.com, which is the
address of the requester. So I think there's
probably -- and this was part of our discovery
request. I'm sure there's some control
relationship there since NAMC, to our
knowledge, is nothing but a shell corporation.
MR. OAKLEY: Let's look at the negative
side of this. Is there anything in the record
that you could point to or Mr. Moldovan could
point to that relates to ownership in Dougherty
County by NAMC?
MR. PARKER: I'm not aware of any.
MR. OAKLEY: Okay. Anything else on
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factual -- possible factual disputes?
MR. PARKER: Also, the term
"restructuring" -- I think this is key. I
believe the department in these proceedings
usually takes the position that they're only
issuing determination letters as to facts
presented in the request. It's our position
that a, quote, restructuring is not a fact.
It's a term of art defined by statute. If
somebody argues that it is a fact, then we
would have disputes. But that's -- now, one of
the procedural issues we've raised is whether
this is really a request from -- on behalf of
NAMC or some other third party. That relates
to the procedural issue of whether the request
should have been reviewed in the first place,
which we argued at length in the initial
process, but we're here, so I'll argue now the
substantive issues, and our argument on that is
what it was.
MR. OAKLEY: Okay.
Mr. Moldovan?
MR. MOLDOVAN: We don't believe there are
any factual disputes in the case. I think the
record is what it is.

Page 8
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

lease. It has a footnote. It first says a
restructuring can be done to an entity within
the county. What it doesn't say is that entity
can't be controlled by someone outside the
county. But then it drops a footnote where it
says new entities are often created for leases.
The rules require the exact identification of
any person to whom a request relates. We have
no idea who this undisclosed possible future
lessee is, so I guess there's a factual dispute
there. How can you rule that this is a
restructuring under the statutes if you don't
even know who it's to, where they're based, who
controls them or who owns them. It's a purely
hypothetical -MR. OAKLEY: Mr. Moldovan, you're
suggesting that that's not before us yet.
MR. MOLDOVAN: Correct.
MR. OAKLEY: And it would only be before
us if we ruled at this stage of things that the
matter can move forward.
MR. MOLDOVAN: Right. So the way the
state ruled -- and I'll let Ms. Menk speak for
herself, obviously, but the way the state ruled
is that, and the request was, we have to meet
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On the restructuring and the lease issue,
the request was if we or somebody else meets
the restructuring lease requirements, being
that you have to be based in Dougherty County,
and lots of other things that would apply to
that, not just -- that's one thing that would
have to be met. There are other things that
would have to happen with the facility. The
request was would that be exempt.
What the state ruled on was, yes, it would
be exempt, but you'd have to meet -- and it's
not within their purview to rule on that. You
have to meet all these other requirements. So
the fact that we are not in Dougherty County,
it doesn't really matter to the outcome of what
the state determined here, but if and when we
get to that point, we would have to meet those
requirements to do that, and that would be
something we would have to deal with at that
time. So, no, we don't believe there are any
factual disputes.
MR. OAKLEY: Ms. Menk?
MR. PARKER: In that regard, that raises
another factual dispute. The request does not
say that NAMC itself proposes to restructure by

Page 9
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the requirements to restructure. Assuming that
those were met, could we, North Albany, lease
that facility. And the answer was leases are
not subject to CON review.
And the state says -- and you can look at
their own material -- when and if you apply for
that restructuring, get that done -- and, of
course, you're talking about FTC ordering
divestiture. We decide, we being North Albany,
decide not to try to acquire it, instead to
lease it, and so -- but it says -- the state
basically -- and all their purview is, is a CON
required to restructure and lease it. The
answer is no.
And obviously that would be something that
at some point, if we get to that point and
decide to lease as opposed to buy and do all
those other things that we could do, that would
be something that we would have to deal with,
obviously, but the only thing that was asked of
the state, which is what they ruled on, is is a
lease under this restructuring a CON event, and
the answer was no. So that's our response.
MR. OAKLEY: So as a matter of law, if I
hold contrary to what the state says, then it
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would be summary judgmentable, if I rule
against the state on that matter.
MR. MOLDOVAN: Correct.
MR. OAKLEY: And subject to appeal and all
of that.
MR. MOLDOVAN: That's true.
MR. PARKER: Your Honor, I think a very
important point is the state did rule for -- it
said for CON purposes, that what was requested
was a restructuring by lease. Number one, as I
indicated earlier, that is not what was
requested by NAMC. So factually that statement
was incorrect.
Secondly, though, by making that
determination, even if the other facts would
have to be determined later, you necessarily
are having to determine that there's been a
restructuring. A restructuring is a term of
art that you cannot make a determination has
occurred or will occur until you know what the
facts are.
MR. OAKLEY: I understand.
MR. PARKER: And so it's misleading to the
FTC and to others to say for CON or any other
purposes there's been a restructuring.
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Hospital Authority Act or address the Hospital
Acquisition Act. It's simply relying on the
facts as presented, which are limited. The
determination is to the person requesting,
or -- and that definition of person includes
related persons.
So from the state's perspective, it does
not address the Hospital Authority Act or the
Hospital Acquisition Act. It would just -- it
would be similar to the licensure statute and
regulations. It's just not an issue that we
reach in the determination process.
MR. OAKLEY: If this moves forward, when
would the state take a position on that issue?
MS. MENK: The Hospital Authority Act and
the Hospital Acquisition Act don't come under
the purview of the state health planning. It
would be up to -- as those are administered.
And if Phoebe cannot enter into the lease, then
the issue is just moot. We have a lot of times
determinations the activity can't be completed
because there are other state regulatory
requirements. For instance, this determination
is based on separate licensure. If they can't
obtain separate licensure, then they can't meet
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MR. OAKLEY: Ms. Menk, clarify all of this
for us.
MS. MENK: I will try to the best of my
ability.
The way the department looks at
determinations is they're based on proposed
transaction, proposed activity. The
restructuring we've historically looked at
similar to licensure. If it's a restructuring
under the Hospital Authority Act or under the
Hospital Acquisition Act, that's an issue for
another set of statutes, another regulatory
process.
So what we concluded was not that it was,
per se, a restructuring under the Hospital
Authority Act or under the Hospital Acquisition
Act but that based on the representation that
it would be a restructuring, then it would be
exempt from CON authorization and approval,
just as the determination states it does not -it does not find that the facility could be
licensed separately. It's just -- it addresses
the CON issues.
Similarly, it does not find that Phoebe
North could enter into a lease under the
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the requirements of the determination. If the
material facts as represented in the
determination can't be met, then the
determination does not apply.
MR. OAKLEY: Okay.
MR. PARKER: Mr. Oakley -MR. OAKLEY: Wait. Let's make sure she's
finished.
Anything else on the question of are there
factual issues that would preclude me from
granting summary judgment today?
MS. MENK: The department does not think
there are factual issues to be -- there are not
disputed factual issues. They are all matters
of law. And, again, the department does not
reach issues related to statutes over which it
does not -- does not rec -- or the health -excuse me. Let me correct myself. The health
planning section of the department does not
address in its determinations statutes over
which it has no purview. However, the
determination would not apply if the entities
cannot obtain separate licensures or cannot
enter into a restructuring lease. If Phoebe
North cannot enter into a restructuring lease
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with North Albany or related parties of North
Albany, then the premise for the determination
would not be met.
MR. PARKER: Your Honor, the important
issues are there is -- again, there has been no
representation that NAMC would restructure.
More importantly, restructuring is not a fact,
even if they said they're going to restructure
it. It's a determination you have to make
legally as to whether -- and in this de novo
hearing I submit that it is your role to
determine the facts and the legal conclusions
that are relevant to this determination letter,
and it would be highly misleading -- it has
been to the FTC, which is thinking about
forcing the sale of the hospital that costs 195
million. A forced sale could be for much less,
a huge loss.
They need clear direction of where we are,
and to make a hypothetical determination that
if somebody restructured -- and we don't know
how you define restructuring because CON
statute does not define it. And we've cited
case law that says when you have a term like
that, a key term that is not an ordinary term,
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when you have a term, a key term like
"restructuring" that's not defined in the
statute, you look to related statutes and look
at the legislative intent, and that's how you
determine. So I think you can determine it.
MR. OAKLEY: As a matter of law?
MR. PARKER: As a matter of law in this
proceeding.
MR. OAKLEY: Let's assume that I do make a
determination. And I'm very comfortable
looking at the Hospital Authority Law and the
other law that's there. Somebody has got to
decide this. Let's assume that I do make a
determination as to what the appropriate
definition is. Don't we then have to have a
factual hearing as to what is the nature of
this restructuring? Isn't that -- isn't that
outside -- I can make a legal ruling, but since
we don't have the specifics of a restructuring,
can I make a factual ruling without an
evidentiary hearing on restructuring?
MR. PARKER: You only can if there's no
dispute as to the facts. Now, as I've stated
earlier, my understanding is NAMC does not have
a principal place of business in Dougherty
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you look to related statutes for a definition.
I'll go through those in my presentation. That
needs to be done now because you cannot
determine for CON purposes that there's
restructuring until you determine there is one
under the facts that are presented in this
proceeding.
And the way you do that, if it's not
defined in the CON statute you look to related
Hospital Authorities Law, Hospital Acquisition
Act. You look at what facts have been
presented as to who is located within the
county, who controls NAMC, and then you
determine for CON purposes is there a
restructuring by lease, which cannot be
determined here. And it would be highly mis -MR. OAKLEY: Where would it be appropriate
to determine that?
MR. PARKER: It would be -- it's
appropriate to determine it right now, based on
the record -- I think it would be very
appropriate, in this de novo hearing, if you've
made a determination consistent with the usual
statutory construction principles laid out by
the Georgia Supreme Court in recent cases, that
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County, and it is only controlled by someone
outside Dougherty County. Unless facts are
presented by NAMC or DCH that are contrary to
that, we don't have any dispute as to the facts
and you can make the determination.
MR. OAKLEY: And Mr. Moldovan is saying
that's premature to determine the framework for
the issue and that he -MR. PARKER: But he's the one that
submitted the request, and the rules require
specificity. And he -- to make that
restructuring determination we got to have some
facts now to make it.
MR. PARKER: Mr. Moldovan, do you agree
that I can make a legal ruling on restructuring
and that then there needs to be a factual
hearing as to whether your client fits within
that framework or not?
MR. MOLDOVAN: I think so, and I think
that the issue that you've got is the -- when
you look at the CON statute that grants the
exemption for leasing, it says leasing and
restructuring for a hospital authority is
exempt from CON. The Hospital Authorities Act
law and the Hospital Acquisition Law is
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different than the CON law, and it does sort of
fall outside the purview of the health planning
department. If you determine that what we
would want to do here is a restructuring, and
that would be basically the hospital authority
terminating the lease with Phoebe North and
then leasing it to North Albany and that would
be a restructuring, then that argument would
fall under CON exemption.
We would have to, obviously, meet all the
other requirements of the Hospital Acquisition
Act and the Hospital Authorities Law, which
requires being domiciled in Dougherty County,
and there's lots -- and there's other things
besides that, as well. But until we actually
are allowed to do that, and that means the FTC
actually does require divestiture and does
require the authority to do something, you
can't even structure that at this point or know
what that would look like.
So the question we posed to DCH was simply
if we get to this point -- and we have to start
somewhere, if we just start with all these
transactions. You got to start with CON, is it
a CON event. So that was the point of the
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risk of being too practical, if at the end of
this I determine, as you're suggesting, that
it's possible but that you're going to have to
go through a lot of hoops to get there and one
of those hoops is getting approval of the board
and that's not likely to happen, if I were to
put all of that in the order, then I start
speculating about the future, that makes me
feel uncomfortable because we don't know what
the board would do. We think it's highly
unlikely that the board would approve a lease
as part of a restructuring, but I'm trying to
look at the black and white of the law, and I'm
trying to reach a determination that can give
clarity to the FTC as soon as possible.
Now, Mr. Parker, you had something else to
say.
MR. PARKER: I was going to say that what
it sounds like they're now asking for is an
advisory opinion. Just like the Georgia
Supreme Court has refused to take questions,
certify questions and issue advisory opinions,
they're sort of saying, well, what if we come
up with some facts we don't have today that
might meet restructuring, would it be exempt?
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question, is are there exemptions to the CON
law that would allow us to move forward so we
can make a determination as to which way we
want to go with this. And that was the
question.
I don't think it's all that complicated,
really. It's if we meet these requirements,
can we move forward. And that's the entire
question. So I think the answer is you could
look at restructuring. You could say, yes, I
think that is -- what they're proposing is a
restructuring. And then at some point if we
decide that's what we're going to do and are
allowed to do and if FTC says we can actually
do that, which we don't know yet, we would have
to come back then, obviously, and meet all
those requirements. So -- but, again, you've
got to start somewhere, and this is where you
start.
MR. PARKER: Your Honor -MR. OAKLEY: The FTC is looking to the
state of Georgia and its processes for
guidance, and they have basically put this ball
in our court to give them guidance as to
whether a CON is required or not. If -- at the
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We're here today to look at this very
determination letter where the state has
determined there has been a restructuring. And
the only facts we have in this record today
that are pertinent to that issue are that NAMC
is an out-of-state corporation. It is -- does
not have a principal place of business in
Albany, and it is owned or controlled by
somebody out of the state. So it cannot be a
restructuring. And if you look again at the
rules for determination letters, they require
specificity as to the facts.
MR. OAKLEY: So you're saying factually
the clock has run, and we need to rule based on
what the facts are in the record, right?
MR. PARKER: And, for instance, if two
years from now they come back that they have
some entity that's in Dougherty County that is
not owned or controlled by anyone outside
Dougherty County, they can come back with
another determination request, saying, okay,
based on these facts, can we restructure by
lease.
MR. OAKLEY: Okay. Ms. Menk?
MS. MENK: Well, the department would just
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like to make one point. The Federal Trade
Commission is not a party to this act. This is
about the CON laws of the state of Georgia, and
the department is very concerned about
stretching the purview of its jurisdiction to
accommodate any federal agency. So I do hope
that we'll look at this in the context -- in
the manner in which we normally deal with
determinations and not with regard to any time
issue or any matter related -- an issue
related to what the FTC wants. They didn't ask
for a determination. That is not the issue.
North Albany asked for a determination based on
CON laws of this state.
MR. OAKLEY: FTC did, however, ask for
guidance.
MS. MENK: They did express a letter of
interest, did not intervene in this appeal, and
so -- and the department is speaking only with
respect to the CON issues raised. Back to the
restructuring that -- it's another one of those
factors that happens after the fact, just like
licensing. And we don't have jurisdiction of
the Hospital Authority Act or the Hospital
Acquisition Act. Generally if a term is not
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that are before us.
Mr. Parker? You're the appellant.
MR. PARKER: Your Honor, we have put
together an outline of my presentation, which
we're going to hand out here.
MR. OAKLEY: You can probably eliminate
those first five pages.
MR. PARKER: Probably about half of them.
I'm going to -- this starts with the
background. I think you probably read all the
papers. You have the background. So let me
move right to page 3 first. Can NAMC -- can
North Albany acquire a hospital
authority-related facility by purchase? And I
think you've just ruled that based on
31-6-47(a)(9), that a CON would be required.
MR. OAKLEY: That's correct.
MR. PARKER: And pages 5 and 6 were to
address the issue.
Now, if that is the case, then,
secondarily, the discussion which has been in
the determination letter, the arguments by
North Albany and by DCH that there could be a
decoupling of Phoebe North from Phoebe Putney
Memorial Hospital, Inc., which operates
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defined, you look to the dictionary
definitions. They did state -MR. OAKLEY: Let's defer the restructure
question for a moment. Okay. I am as clear as
I can be, as I can get on the summary
judgmentable status of this. I'm going to make
one preliminary ruling and then let you all
argue the rest of the case, and that's the
preliminary ruling that Mr. Parker's client,
Phoebe, is correct, and its argument that the
finding, in 2014-033, that Phoebe North is not
owned or operated by or on behalf of the
hospital authority is both factually incorrect
and legally unsupportable. So I am concurring
with Mr. Parker as to the beginning of the
analysis of the key statute, O.C.G.A.
31-6-47(a)(9).
And with that in mind and with that ruling
on the record, I will then let you all argue
the remaining legal issues. And you can come
back to the restructuring if you want in your
arguments, but I think that's fairly clear.
The banana being up here is symbolic of the
fact that I'll let you all talk as long as you
want to talk today to look at the other issues
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Consolidated Hospitals, really is not necessary
either because, again, that purchase is going
to be subject to review.
MR. OAKLEY: So you're suggesting that the
decoupling would only occur with the purchase?
MR. PARKER: No. It could happen with a
lease first. I'm talking about the purchase
situation.
MR. OAKLEY: Oh, okay.
MR. PARKER: And even if you decoupled the
facility, it's still owned by the hospital
authority. So the existing healthcare facility
that would be purchased, still 31-6-47(a)(9)
applies. That's starting on page 7.
I believe the department -- and I'll let
them argue this point later -- I believe
pursuant to their motion to remand, pursuant to
their response to the appellants' motion for
summary adjudication, has reconsidered its
position that a purchase of a decoupled
facility owned by the hospital authority would
be -- would not be subject to CON. I think
they now take the position, based on some prior
decisions they have found, that indeed such a
purchase would be -- obviously involve more
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than 2.5 million dollars, would be a capital
expenditure, and is therefore reviewable under
O.C.G.A. section 31-6-40(a)(2), which is -MR. OAKLEY: Mr. Parker, real quick, on
the record here, I was looking for confirmation
of value in excess of the threshold, and I
found, in looking through there, what I think
is current, at least is current enough to be
valid and probably could be stipulated, anyway,
that the value is in excess of two and a half
million dollars.
Exhibit 10 to your motion, to Attachment
B2, is the application for property exemption
of Phoebe showing fair market value to the
county of 20 million dollars, 20,210,400. I
think that's a current enough value that even
if Mr. Moldovan doesn't stipulate, that we've
got the value issue put to bed, that it's over
two and a half million dollars.
MR. PARKER: I might add, too, your Honor,
there is a rule which I'm looking for -- oh,
page 6, Rule 111-2-2-.01(39)(g), which treats
as a new institutional health service the
acquisition of an existing healthcare facility
which is owned or operated by or on behalf of a
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that's been the department's position all
along. So in that regard North Albany's
position is incorrect.
Also -- and I'm sure you've seen this, but
I think one very important provision, your
Honor, if you look at page 14 -- this goes to
the decoupling issue. Could there be a
decoupling in the first place here? Can you
divide a single-license hospital into two
licensed hospitals without a CON? The
legislature in 2008, in the major CON
amendments, amended section 31-6-41(a) of the
statute to allow the division -- if the
department decided to allow it, to allow the
division of certain relocating nursing
facilities into two licensed facilities.
As we indicate, based on principles of
statutory construction, and we cited a couple
of Supreme Court cases, that is a clear
indication by -- that by that being the only
provision in the CON statute that allows the
division of a single facility into two, and it
doesn't apply to hospitals, that indicates the
legislature did not intend to allow the
division of hospitals without the CON.
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hospital authority, except as otherwise
provided in these rules. That particular rule
doesn't even require to have an expenditure, so
that further supports the point.
I'm going through this trying to shortcut
this.
I would make the point, starting on page
10, that the position of North Albany has been
that because it is not currently a healthcare
facility, then there would be no acquisition by
a healthcare facility that would trigger
31-6-47(a)(9).
The department has disagreed with that
position all along, and we have included in our
pleadings, in our response to the motions for
summary adjudication of the other parties,
several policy statements where the department
has expressed a consistent position that
even -- when an expenditure is made by any
entity, a developer, a parent company, for the
purchase or construction of a facility that
will be operated as a healthcare facility, then
even if the party making the expenditure is not
a healthcare facility, the expenditure is on
behalf of a healthcare facility. And I believe
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Let me address the issue of service
specific versus general considerations, and we
start that at page 19.
MR. OAKLEY: Before you get there, I'm not
positive that this is the portion of your
argument that I've got some questions on, but I
think it is.
How do you address those two agency
decisions relating to the splitting off of the
psych hospitals, the psych units?
MR. PARKER: Two ways.
MR. OAKLEY: That is in this area, right?
MR. PARKER: Right. That's the issue I
just raised.
First of all, we think they're wrong.
That's number one. They weren't contested.
Secondly, prior to this one, the only time
they had allowed psychiatric and rehab
hospitals -MR. OAKLEY: But you're taking the
position that there's no statutory authority
for the agency -MR. PARKER: To divide.
MR. OAKLEY: -- to do that at all.
MR. PARKER: That's correct.
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MR. OAKLEY: And you're just saying
factually it's different, but legally it was a
bad decision.
MR. PARKER: I think it was a bad decision
based -- and not only was it a bad decision.
It is inconsistent with numerous prior
determination letters, decisions of the agency
that we have cited and quoted. And the rule of
law -- and we've cited the case law that says,
both federal courts and Georgia courts, that
when you're going to have inconsistent agency
decisions, particularly as to the most recent
ones being inconsistent with prior ones, then
they're entitled to little, if any, weight. So
that's yet another consideration. So I can
distinguish those cases on the facts.
Any other questions on that?
MR. OAKLEY: No, go ahead.
MR. PARKER: Page 20, service specific
versus general considerations. The department
has acknowledged in its response to the
appellants' motion for summary adjudication
that a purchase of a decoupled Phoebe North by
North Albany would be subject to the filing of
a CON application and review under the general
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that -- well, first of all, the requester asked
for that determination, and the reason it did
is because it had obviously been talking with
the FTC. And FTC in their letter said, we want
to see not only is a CON not required, but if
it is -MR. OAKLEY: What would be the -MR. PARKER: The service-specific
considerations. That's what I'm trying to -MR. OAKLEY: That's the tie-in.
MR. PARKER: That's the tie-in.
MR. OAKLEY: And we have that letter from
the spring in the file somewhere, right?
MR. PARKER: That's correct.
Your Honor, the first O.C.G.A. section
31-6-40(a) states -- defines a new
institutional service to include the
construction, development, or other
establishment of a new healthcare facility. So
the question becomes what is the other
establishment? Because under the
service-specific rule, it uses the word
"establishment." Obviously it's something
beyond construction. Obviously it's something
other than development, which is also defined
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considerations, but the department takes the
position the service-specific considerations
would not apply. That position I believe is
based on an interpretation of the short stay
general hospital bed rule which applies to
new -- actually, let me get you the actual
language.
Looking on page 20, item 2, first bullet
point, it applies to, quote, the establishment
of a new hospital, DCH Rule 111-2-2-20(1)(a).
However, as discussed in here, to get to the
point of a decoupling, you would have to
terminate license, new licenses be issued.
Then for NAMC to come in and purchase the
facility, they would have to get yet a third
license. You're establishing new healthcare
facilities every time you do that.
MR. OAKLEY: What difference does it make,
Mr. Parker, as to whether it's service specific
or general if the fundamental issue that's
being asked to address in this determination
letter is whether a CON is applicable, not what
is required under the CON?
MR. PARKER: The determination letter did
make that determination, and I think the reason
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in the statute. It appears on its face to be a
very broad term.
And we have cited, at the bottom of page
20, DET2004-088, in which the department
itself, in looking at the -- in denying the
division of an ambulatory surgery center into
two licensed facilities, stated that the
decoupled ambulatory surgery center, quote,
which received the new license would be a newly
established healthcare facility, using that
term "established."
Moreover, we have found two admittedly not
recent, but they're the only two we could find
that give guidance, two recent court decisions
that have determined -- have defined the term
"establish" very broadly, if I can find those
right quick.
Yes. Go to page 12, item number 3, at the
bottom of page 12. And, by the way, item
number 2 is the section of the statute at
issue. And in a 1936 Georgia Supreme Court
case involving the Georgia PSC and Georgia
Power Company -MR. OAKLEY: That predates even our birth.
MR. PARKER: But it still -- nothing else
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I've seen has changed this. It has an
extremely broad -- it goes on and on -definition of what established could be. For
instance, it could be to form something. It
doesn't -- it's not restricted to construction
or whatever. It's a very broad term.
And then we found an Iowa Supreme Court
case, which actually even said establish could
mean to purchase. So it is -- clearly it is a
very broad term that goes beyond construction
or development.
We therefore believe that under the
service-specific rule the purchase or lease of
a decoupled Phoebe North would constitute the
establishment of a new hospital and would
therefore be subject to review under the
service-specific considerations, in addition to
the general considerations.
Finally, your Honor, back to the lease
issue -- and let me see what we have to address
that needs to be addressed. This starts at
page 21.
Oh, one point I think is important to make
here, and it's inconsistent with the argument
that Mr. Moldovan made earlier. If you look at
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we have, Mr. Oakley, that there was not an
opportunity before the department for us to
address those arguments or for the department
to consider them. I realize they're now being
considered by you.
MR. OAKLEY: Which I guess I need to
formally rule that the waiver argument I don't
find persuasive.
MR. MOLDOVAN: Okay.
MR. OAKLEY: So that perfects your appeal
rights on that one.
MR. MOLDOVAN: All right. I just want to
put that on the record.
And then going to the substance, the
request, as you know, was pretty narrow. It
simply asked if NAMC has the opportunity to
acquire Phoebe North, or formerly Palmyra, what
are the CON ramifications? First, it would
have to be decoupled, which is basically
meaning that you take the facilities that are
now linked by virtue of the acquisition, and
you take them apart.
All the prior decisions that we have cited
are directly on point, and these are actually
fairly recent. You've got all within the past
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the top of page 23, in their own motion for
summary judgment, at page 18, in talking about
a possible lease, North Albany itself quoted
the statutory principle that all statutes
relating to the same subject matter are
construed together and harmonize wherever
possible so as to ascertain the legislative
intent and give effect thereto. Cases like
Chase v. State have made that point. So I
think that supports the argument we were making
earlier that in making -- in determining
summary judgment here for CON purposes, those
other statutes need to be considered.
And I think that summarizes our argument.
MR. OAKLEY: Mr. Moldovan, the floor is
yours.
MR. MOLDOVAN: The -- just sort of
preliminarily, and I realize we're talking
about the substance at this point, but one of
the points we did make in our briefs is that
Phoebe didn't raise any of the substantive
issues at all before the 30-day deadline or
even after the 30-day deadline, and the focus
was simply on standing and rightness issues.
We think this is a legitimate point of concern
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three or four years that we cite where
basically you have an entity like Palmyra, or
Phoebe North, that has the right to operate
separately, whether by CON or grandfather
rights, gets acquired by a facility that is
separately licensed or CON'ed, and it's
operated under a single license. Those are the
exact same facts that are in the prior cases
we've cited and directly on point.
And what happens is, what the state has
ruled repeatedly, is that because the right to
operate the CON or the grandfather rights
continue to go with the facility, if the owner
of those facilities decides to break them back
apart for whatever reason, decouple them is
what we're using, there's no -- it's not a CON
event. You're not asking for a CON to create a
new hospital, a new facility. You're not
adding capacity. You're simply breaking them
back apart, and then you're selling them or
leasing them to a third party.
MR. OAKLEY: Which of those cases do you
think is the most persuasive, the most on
point, of those recent cases?
MR. MOLDOVAN: Yeah. Greenfield is
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directly on point. Emory University is on
point. South Georgia is on point. Those all
specifically deal with the same exact
situation. The cases that Mr. Parker cites are
situations where you have a single entity and
it wants to break apart, and that's where you
have, for example, the surgery center cases he
talks about. If I have a surgery center that
has eight ORs and I want to take four of those
ORs and move them across town, that would be a
CON event because those four rooms were not
previously CON'ed or grandfathered before they
were created. So all the cases he cites is
truly dealing with a single entity that's being
split apart into two, and that's always been a
CON event because you're creating a new entity
or a new facility that didn't exist previously.
MR. OAKLEY: And the critical issue there
is whether or not they were grandfathered?
MR. MOLDOVAN: Correct, or had a CON
previously. In this case it's grandfathered
since Palmyra has been around for so long.
That's exactly right. That's the critical fact
in all those cases, and that's the critical
fact here. So we would think that -- and it's
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operate independently. And, by the way, we
don't think it has to be done in steps.
Assuming that divestiture is happening, it
could be done all simultaneously, which what
would happen is that they would be decoupled.
Buyers, hopefully North Albany, would have the
right to acquire that facility, and then it
would go get a license to operate that
facility. It could be done in steps where you
get a license first for Phoebe North or
Palmyra, and then a license then is issued to
the buyer, North Albany, but we think it could
be done all simultaneously.
MR. OAKLEY: And the cases that you cite,
how do they address the grandfathering and
whether or not that's ever lost?
MR. MOLDOVAN: Basically it's never lost.
As long as you continue to operate that
facility, you don't lose it. And I think the
distinction -- one of the distinctions I think
that I've seen come up in the cases is that if
Palmyra -- Phoebe decided to relocate Palmyra,
say we're not even involved in this case, and
tomorrow they say, look, we're going to take
Palmyra, we're going to relocate it across
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clear from the cases that we cite that I think
are directly on point, unlike Mr. Parker's
cases, where you have basically the CON or
grandfather rights here continue to go with the
facility, and all that's happening in the
decoupling is you're taking them back apart and
then you're selling them or leasing them out to
a third party. So we think that's not a CON
event, and the cases that we cite post 2008, by
the way, specifically deal with that situation.
I would note that the 2008 statute that
Mr. Parker cites to specifically talks about
the breaking up of a single entity. It doesn't
deal with the situation we have here, which is
the decoupling of two hospitals that have the
right to operate separately, have always had
the right to operate separately.
MR. OAKLEY: What happens as a matter of
law when they come together and operate under
one license?
MR. MOLDOVAN: Yeah. So under -- they're
allowed to do that, and what happens is that
when they decouple it -- and this is discussed
in the other cases that we cite, is Palmyra or
Phoebe North would go back and get a license to
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town, that would be a CON event.
But here, because it stays in the exact
same place, continues to operate, continues to
function as a hospital, it's continued to be
licensed as a hospital, it retains its
grandfather rights. You don't lose that. You
continue to have that right to continue to
operate it, whether it's part of Phoebe or
whether it's separately. If it wanted to
decouple it tomorrow and just continue to
operate itself, it could. It would not be a
CON event.
And that's what those cases and the
proposition of those cases stand for. I do
think that's a critical fact, that really it's
undisputed here that it is grandfathered. It
has been operated as a hospital. It continues
to be operated as a hospital. And the fact it
has a nursing home license doesn't change
anything.
In the cases we cite it was the same
scenario, where a facility was acquired, put
under a single license, the hospital license,
and then the hospital, for whatever reason,
decided to sell it or decouple it.
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Once you get past -MR. OAKLEY: Hold on one second, please.
Go ahead.
MR. MOLDOVAN: Once you get past the
decoupling, then, of course, the issue is what
happens then? North Albany -- and I think
you've already ruled that because it's a
hospital authority hospital, a CON -- we agree
that if it's a hospital authority hospital,
that a CON would have to be obtained by the
buyer, which in this case would be North
Albany.
And if you look at the decision that DCH
made in this case, they actually addressed that
possibility, which is one of the reasons we
opposed a remand. They've already addressed
it. They said if a CON is required under any
circumstances, it would simply be a general
consideration CON. And that's -- and I think
you asked Mr. Parker why is that important.
Well, it's important because the
service-specific rules, one, were relied upon
by the FTC to determine that CON would be a
problem, and the reason that they're a problem
is that they're much more cumbersome to me.
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where you're taking a facility that's been
around for 30, 40 years and saying, okay,
somehow it's a new facility, regardless of the
fact that it's operated now at this point or
owned by the hospital authority. That doesn't
change the analysis. If it's a preexisting
facility and a buyer has to get a CON, the CON
would simply be the general considerations.
And so the state was correct in that
ruling, and the state is correct, if that's
their position today, and I think it is, the
state is correct on that, is that any CON event
that would occur as a result of the acquisition
by purchase would be under the general
considerations because the specific-service
rules on their face do not apply.
I don't want to talk too much about the
lease restructuring, but just quickly, because
it did come up again, is that, you know, again,
the only question we asked is that under the
statute, the CON statute that talks about an
exemption, if you meet that exemption, then
you're exempt from a CON. So if we could -- if
we are in an opportunity that we could lease
the facility from the authority -- which might
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You've got a need methodology. You've got lots
of other requirements that are very, very
difficult to meet if you apply for a
certificate of need. If you're just having to
meet the general considerations, you get a CON
but apply for the general considerations,
frankly, it's easier to meet, not that it's a
guarantee.
MR. OAKLEY: And isn't it accurate that
the service-specific requirements more directly
relate to the antitrust concerns that the FTC
had?
MR. MOLDOVAN: Yes, sir, they do, and
that's why it was important in our
determination to ask that question. And when
you look at the service-specific rules -- I
think Mr. Parker alluded to it to some
extent -- it really deals with the
establishment of a new hospital. Obviously
Palmyra North, Palmyra Phoebe North, has been
around for a very, very long time. It is not a
new facility. Therefore, the service-specific
rules do not apply.
There simply are no rules, when you look
at those rules, that deal with a situation
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be a viable alternative, frankly, because it
would be a lease as opposed to a purchase. The
question asked of DCH was if we meet that,
would a CON be required. And, again, it was a
very simple question, and the very simple
answer is, well, if you meet it, you don't need
to get a CON.
The term "restructuring," Mr. Parker
points out, is not really defined anywhere,
which is true, but when you look at the
provisions that he actually cites in his own
presentation dealing with the Hospital
Authorities Law and the Hospital Acquisition
Act, it simply says a lease by a hospital
authority to a for-profit or a not-for-profit
entity is basically -- would be considered a
restructuring so that a lease itself -- and
there are other requirements that we've
discussed today about being domiciled, and lots
of other things, but that on its face would
be -- that's a viable alternative, and a CON
would not be required.
Under any scenario that we're talking
about, if we get to the point where the FTC
does require divestiture or other remedies,
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obviously we would have to come back to DCH and
say, okay, now that we have this ruling, FTC is
requiring divestiture. North Albany hopefully
would be the party acquiring it. This is what
the plan is. We're going to apply for a CON to
acquire it or we've got the right to lease it.
Here is what we're going to do. And then at
that point we would have to obviously meet
licensure requirements, as well, but the
declaratory rule here is very broad and
encourages people to come to the agency if they
have a belief -- it's a very broad rule. It's
actually broader than even the declaratory
judgment statute in Georgia. If you believe
that the CON could impact your -- what you want
to do, come to us and ask and we'll try and
give you some guidance.
And that's basically what we did here, is
we said, okay, we need some guidance from DCH
about how we can proceed here. We don't want
to do all of this if we can't get some idea of
what our rights are. And so that was the point
of the request, is to simply ask the question.
If it's decoupled, do we need a CON? Not we,
but do they. Is it a CON event? No. If we
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MR. OAKLEY: Okay.
MR. PARKER: May I respond to a couple of
points?
MR. OAKLEY: Wait -- no, go ahead. Go
ahead and respond.
MR. PARKER: The key thing that
Mr. Moldovan just said is fundamentally wrong.
First of all, he tried to distinguish the
earlier rulings that we've cited by the
department from, like, the psych, the rehab, by
saying grandfathering somehow makes a
difference. We've cited on the bottom of page
15 the determination letter, Atlanta Outpatient
Surgery Center, where a grandfathered AmSurg
center was told it could not divide into two
parts. The second part would be a newly
established healthcare facility. Several of
these other rulings involve grandfathered
facilities.
Secondly, the cases he said he relied on,
the first one he mentioned was Greenleaf.
Greenleaf was a psychiatric unit of South
Georgia Medical Center. The department ruled
it could be decoupled, but then the reason they
were decoupling was a third party, Acadia,
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acquire it by acquiring and paying -- and I
believe you're right. It would probably be
over 2.5 million. Do we need a CON? The
answer today, I think based upon the
department's position, is you need it, but it
would be general considerations. That's
correct. The service-specific rules on their
face don't apply. Or if we lease it and can
meet the other requirements outside of the CON
environment, would that be a CON event? The
answer is no. And we think that's correct.
So, again, we don't think there are any
factual disputes. This is a typical
declaratory judgment type ruling where somebody
comes in and asks questions and gets guidance.
There's no obligation and the state doesn't
make you do anything after you get it. It
gives you an opportunity to decide how you want
to proceed. There is no time limit or
deadline. Obviously if the facts change over
time, and what the state has ruled upon today,
the facts are different, it wouldn't apply.
But this is typical. This is the way the
process works. So we would ask you to grant
summary judgment for us. Thank you.
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wanted to buy it, and the department then
determined, yes, you can buy it without a CON
but made it clear that the only reason they
reached that determination was because it was
not a capital expenditure. It was less than
two and a half million dollars. So even
Greenleaf, that sale would not have been
approved.
Third, Mr. Moldovan says, well, Phoebe
North and main campus were put together,
consolidated, and can be decoupled tomorrow.
There is absolutely no statutory or rule
provision that allows the decoupling of a
healthcare facility. Right now Phoebe Putney
Memorial Hospital is a single license
healthcare facility. And as I indicated
earlier, the only statutory authority for
dividing any kind of healthcare facility is for
relocated nursing homes pursuant to the 2008
amendments.
And one final thing to remember, and we
cite this in our presentation, what we're
talking about here is several exemptions or
exclusions from review being sought by North
Albany. You've heard me argue it before and
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you're well aware of the numerous Georgia
Supreme Court cases that have said you strictly
construe exemptions from statutes of general
applicability, particularly regulatory
statutes, you strictly construe them and you
make -- if there's any doubt, the decision is
not to grant an exemption. They're trying to
get all of these exemptions based on facts that
don't even exist, based on arguments that have
absolutely no support in a statute or rule.
And this is a very important case. They
have been talking with the FTC. We've made
that point. The FTC staff made that point.
And these issues are going -- have -whether -- I understand DCH's point, but the
fact is the FTC staff inserted itself into this
case, DCH allowed it to, twice. There was a
settlement agreement entered in good faith when
this complaint was pending in early 2013,
negotiated at great length, where remedies were
included, where, okay, there was an antitrust
violation, but here are the remedies. It went
to the public comment. Under the rules of the
FTC, they had a set public comment period.
NAMC did not submit any comments. It didn't
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grandfathering doesn't make it so, that entity
was, in fact, grandfathered as a whole and was
trying to split into two.
MR. OAKLEY: And what is the rational,
logical difference between that fact pattern
and the one we have here?
MR. MOLDOVAN: Because in the Atlanta
Outpatient Surgery Center case and the others
that Mr. Parker cites it was always a single
entity, from the time -- the time of the
beginning. So the grandfather rights accrue to
that single entity, in that location going
forward, up to the point that it wanted to
split into two. So for purposes of state
inventory, state capacity, capacity in the
community, the number of beds or ORs it had in
the surgery center remained exactly the same.
There was one facility.
In the cases I cite, and the one we have
pending before you, you have two facilities,
two separate hospitals, with rights going way
back to operate separately, Phoebe and Phoebe
North, Palmyra, operating separately. The
grandfather rights attached to Palmyra continue
to exist today. The fact that it was acquired
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even exist. The normal process and the only
thing allowed in the rules is then for the FTC
commissioners to vote. They had already sent
out a proposed consent order to agree to that
settlement.
Nothing changed after that except
suddenly, three or four months later, where no
ex parte communications are allowed by FTC
rules, we found out there had been a bunch of
ex parte communications, admitted by
Dr. Stubbs, admitted by the FTC staff, and we
put the evidence in the record.
This, whether DCH -- I understand they
want to limit this, but the FTC and North
Albany inserted the FTC right in the middle of
this. This is a very key proceeding. This is
the most important, by far, CON proceeding I've
ever been involved in.
MR. MOLDOVAN: May I respond?
MR. OAKLEY: (Nodding head.)
MR. MOLDOVAN: Every single case, the ones
on page 15 that Mr. Parker cites, those
entities that were grandfathered, was a single
entity. So Atlanta Outpatient Surgery Center,
when he talks about the fact that
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by Palmyra and put under a single license
doesn't change those grandfather rights.
That's the single -- that's the most important
fact that distinguishes these cases.
In terms of the -- and I'm not sure I need
to respond to a bunch of stuff that's really
not in the record about what the FTC has or
hasn't done.
MR. OAKLEY: I don't think that's critical
today.
MR. MOLDOVAN: Obviously there's a
response to that, and I would note that
there's been lots of communications we're aware
of where Phoebe is running around up there with
congressmen, lots of other people, trying to do
things. So that's not in the record, but I
think it's -- I want to point out that the
comments made by Mr. Parker are probably
inaccurate, and, in fact, if we look at exactly
what they've been doing, it's probably
inappropriate but -MR. OAKLEY: Both of you have made your
comments, and I don't find them relevant to
what we're trying to do today, but the record
will speak for itself.
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MR. MOLDOVAN: Thank you. That's all I
have.
MR. OAKLEY: Okay. Ms. Menk, your turn.
MS. MENK: I don't want to spend too long
on this, but I do want to start with the
restructuring to let you know that under the
Hospital Acquisition Act there is a process
before the attorney general's office to get a
letter -MR. OAKLEY: Right.
MS. MENK: -- stating that you comply with
the restructuring. Sometimes in the
determination process we have that letter in
advance, sometimes we don't, because it's a
proposed activity. But that would be another
state statute that has a process for which they
could go through for that determination. So to
the extent there may be multiple state statutes
impacting this litigation in other venues, in
other jurisdictions, not the CON laws, but this
issue is the CON laws of the state of Georgia.
Then, second -- and, oh, the Hospital
Acquisition Act was represented by North Albany
that they would meet the restructuring, that
they cited to it. So that if they're not able
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not speak on more state laws than come within
this jurisdiction. Even if other state laws
may have some impact on other pending
litigations, that would be a matter for those
parties to realize in their other litigation.
As to the decoupling issue, the department
references its motion for partial summary
adjudication and its response to the Phoebe
entities and the authority's motion. The
department allowed the coupling. There's no
express statute or rule on coupling. It stands
on the CON, grandfather, and -- excuse me, the
grandfather status and the CON authorizations
of the two hospitals. And the department
recognized that it doesn't administer the
licensure statutes, and that's a function of a
licensure. It did not require Phoebe or Phoebe
North to obtain a new CON. If they closed
Phoebe North, wanted to physically consolidate
two sites, there is a process to go through and
get a new CON for that one physical hospital.
But that was not their proposal. So we're here
on -- they relied -- to gain coupling, they
relied on existing CONs and grandfather
authorizations. So all we're saying is from a
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to obtain that letter that we've seen -- we
don't administer the acquisition act, so I
can't speak to that at all, other than -- maybe
in my role as an attorney, but in my role as
the -- representing the agency and this
proceeding, it's not the CON laws.
So -- and if they could not obtain one of
those letters, NAMC or a related person under
the determination, then this particular
determination would not apply on that, on that
basis, on that third point, if it's not a
restructuring, as they represented. And that
happens sometimes, for instance, when we have a
capital expenditure and people represent that
it's going to be under the threshold, under 2.5
as adjusted. If it goes over, they stop and
they come in and get a CON. Sometimes the
material facts change. So that letter would be
relevant. Their ability to obtain that would
be relevant, and that would be the jurisdiction
in which to decide that issue, not the CON
jurisdiction, would be the department's
position, because it does not apply the
Hospital Acquisition Act.
And so the department would urge that we
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CON perspective, with the decoupling, within
those existing grandfather and CON
authorizations, it would not be CON reviewable.
MR. OAKLEY: You are agreeing with
Mr. Moldovan's position on that point?
MS. MENK: Yes, sir.
MR. OAKLEY: Okay.
MS. MENK: And that is stated more
specifically in our responses to the Phoebe
entity, and we cite some additional decisions
which are also cited by Mr. Moldovan on
decoupling and again with reference to the
initial decision allowing the coupling. The
department relied on -- Phoebe North today
operates on its existing grandfather and CON
authorizations. These are existing for two new
hospitals. The coupling did not invalidate
them. They didn't lose authority for all those
beds at Phoebe North. So decoupling -MR. OAKLEY: What was the statutory
authority that the department had to allow the
decoupling of those -- the psych hospital in
those two recent cases?
MS. MENK: The psych and the Emory -there was about four recent cases, but the
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statutory authority is that they already have
CON authorization. And they have CON
authorization, the licensure, both the
coupling -- there's no statute that says you
can couple because it's a function of
licensure. So both the coupling and the
decoupling are based on the existing CON
authorizations and grandfathers for two
facilities.
MR. OAKLEY: How do you address
Mr. Parker's concerns that the statute that
addresses decoupling only references the
ability of certain nursing homes to do that?
MS. MENK: And the department addressed
that in its responses to the Phoebe entities
and the authority and would reference that, but
that statute is where -- that applies where you
only -- you have a nursing home that only has
authorization for one facility. This is where
we get back to you didn't lose your
authorization for two hospitals. Those beds
for Phoebe North are still relying on the
grandfather and CON authorization. Otherwise,
Phoebe wouldn't have CON authorization for
those beds over there if they had lost it
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CON authorization if it doesn't have underlying
authority for two facilities or separate
services. You're talking about within the
scope of the CON authorization. Now, while
it's licensed together, the department will
allow reporting on one and will treat it as a
licensed facility, but that does not invalidate
the underlying authorization for CON -- for
grandfather and CON authorization as two
facilities. So we'll just -MR. OAKLEY: Look at page 7 of
Mr. Parker's handout -MS. MENK: Yes.
MR. OAKLEY: -- the heading at the top of
that page. Do you agree or disagree with that
statement as to the department?
MS. MENK: That it would require -- since
it's owned by a hospital authority, it would
require CON review and approval not to -- not
to decouple -MR. OAKLEY: Of a decoupled.
MS. MENK: Once it's decoupled,
separate -- once we've gone through the
decoupling, and that's not CON reviewable, but
then it needs to obtain -- prove that it can be
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because they combined the license. So
combining and decoupling the license didn't
impact the CON authorization. 31-6-41(a)
speaks to nursing home facilities that only
have authorization for one facility and they
want to divide and relocate. That's not the
issue here today.
MR. OAKLEY: Well, what about the rest of
that statute that says here is the one
exception to the general rule?
MS. MENK: Well, it's under the relocation
provisions, and it doesn't say it's an
exception to the -- there's nothing that says
you can't decouple. There's nothing that says
that. It says -- 41(a) is speaking to
relocations and says that you have to relocate
an existing -- a whole entire existing
healthcare facility. And so this is saying
where you can relocate part of it. And this is
where they only have CON authorization. This
isn't talking about North -- nursing homes that
have coupled or decoupling. They only have CON
authorization for one facility. And this
decision would never apply to something that
only has grand -- the underlying grandfather
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separately licensed to meet that and prove that
it can be decoupled, and then to purchase it
NAMC would need a CON if it's a hospital -- as
a hospital authority. As you ruled, it's a
hospital authority hospital.
MR. OAKLEY: So you agree with this
position.
MS. MENK: Yes.
MR. OAKLEY: Okay.
MS. MENK: Yes. And I would like to point
out, just for the record, that the department
provided the decisions that it found and
attached to its motion for remand independently
of any parties, and the department provided
those to the court as it could not distinguish
it. And, of course, you've already -- you've
ruled on that. However, a remand in this case
would still be helpful to the department if
it's helpful to the court so that it could
speak more directly on the CON review of a
hospital authority-owned hospital, to address
more directly the issue of Mr. Moldovan. The
department didn't speak on that directly
because it reached another conclusion based on
a determination, which now appears to be
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distinguished, but it does dis -- it does not
agree with that position of Mr. Moldovan but if
it could speak more clearly would allow a
more -- a fuller response to that.
As far as the review criteria that are
applicable to the CON review of a hospital
authority-owned hospital, the department did
mention that it is reviewed, in the current law
under a general consideration, how the final
analysis and evaluation of the exact criteria
that apply, as we footnoted in our response, is
based on the CON laws at the time an
application is filed. So that would be -- I
don't know if there would be additional
criteria, considerations, rules, et cetera.
So I want to make that clear now that we
have moved into the ruling that it is a
hospital authority-owned hospital but would
renew, again, the request for a remand so that
the department could speak a little more
directly and clearly to some of these issues.
However, we defer to the hearing officer. If
he would prefer to handle that on de novo
review, that's acceptable. But since the issue
of the hearing officer's authority to remand
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MR. PARKER: Just a couple of points. And
I think -- on the decoupling, I think both
Ms. Menk and Mr. Moldovan have suggested, well,
if Phoebe, Phoebe North, were allowed to come
together based on a grandfather and CON, they
could be taken apart the same way. That's not
what happened. The determination letter was
sought and issued by the department, which
allowed the hospital authority, which already
owned and leased the main campus of Phoebe,
allowed it pursuant to 31-6-47(a)(9).1, the
restructuring provision -MR. OAKLEY: Right.
MR. PARKER: -- to acquire Phoebe North
because it was a hospital authority making the
restructuring and Phoebe North was within the
same county, so all the tests apply. Then you
also have a specific licensure provision that
we have cited -- it's also in our handout -which licensure allows the division, allows
multi-campus facilities within close proximity,
if they have the same governance, to get a
single license. So what happened in Phoebe's
case was done pursuant to a specific CON
statute and a specific licensure rule. On the
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was raised by Mr. Moldovan, we would like to
point the court to -- the Office of State
Administrative Hearings also operates under the
APA, and OSA has adopted Rule 616-1-2-.2(a) -MR. OAKLEY: I'm familiar with that rule.
MS. MENK: -- which interprets the APA.
Rules are adopted in accord with the governing
statute, and it interprets the APA to allow the
hearing officer to remand, but, of course,
that's at your discretion. If it would be
helpful for the department to speak more
directly, we would be glad to do so.
MR. OAKLEY: I think it's discretionary.
MS. MENK: Yes, and we -- the department
is available to speak more directly if that
would be helpful to the hearing officer, would
help the record as far as an initial decision,
actually speaking to the review of hospital
authority-owned hospitals. And that's all the
department has. The department would stand on
its motion for summary adjudication and its
response to the Phoebe entities on the
decoupling and is available for any other
questions on that.
MR. OAKLEY: Okay. Response, Mr. Parker?

Page 65
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

other hand, there is absolutely nothing in the
statute or in the rules based on grandfather,
and CON, or any other reason, that allows
decoupling. And regardless of what the nursing
home relocation was all about, the fact is,
that is the only place the legislature has
specifically provided for any sort of division
of facility.
And I might add I think Mr. Moldovan said
the general considerations are easy to meet. I
have a stack of decisions, three free-standing
emergency center applications, your Green Acres
decision -MR. OAKLEY: That always comes out,
doesn't it?
MR. PARKER: I had to do that. The Henry
County Cancer Center case. And that one, even
though they had a service-specific rule for
radiation therapy, the analysis by the hearing
officer based it on the general need, the
general need analysis, not on the specific. So
there are plenty of considerations that -- on
which projects are being -- I don't think
that's pertinent here. It's pertinent for the
FTC.
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MS. MENK: Could I speak briefly to that?
The department in the determination that
Mr. Parker referenced, the initial
acquisition -- well, actually, there's a
separate determination by the hospital
authority to acquire Phoebe North, and
Mr. Basarrate filed another determination for
the lease and restructuring of Phoebe North.
And I may be wrong, but I believe Mr. Basarrate
actually provided one of the letters from the
AG's office, but I'd have to check if that's
incorrect.
And so the 9.1 applied to the
restructuring there, but then another related
issue raised in that determination was the
decoupling. The department did not rely on
9.1 -- I mean, excuse me, the coupling. The
department did not rely on 9.1 and, in fact,
had to specifically distinguish a rule under
the service-specific rules that requires a CON
when you consolidate two inpatient sites and
specifically distinguish that Phoebe and Phoebe
North were not asking to combine two inpatient
sites.
And the department -- so it distinguished

Page 68
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mr. Parker's handout today -- I agree with his
contention that it would require prior CON
review and approval of North Albany's purchase
of a decoupled Phoebe North Hospital. I also
agree with the position of Phoebe, as expressed
on page 10, that the acquisition of a decoupled
Phoebe North Hospital would not be CON exempt.
I also agree with Phoebe that the
statement on page 12, the heading on page 12 of
Mr. Parker's handout, that the decoupling of
the authority's single licensed hospital and
subsequent sale to be relicensed and operated
by an unrelated entity would be subject to
prior CON review and approval.
I am deferring -- oh, I also rule that the
statement on page 20 of Mr. Parker's handout,
the service-specific considerations for short
stay general hospitals is applicable and must
be applied in this case.
I am deferring for a little further
thought on my part on the issue of a lease and
restructuring as expressed on page 22 of
Mr. Parker's handout and subsequent pages.
Let's look at the practical requirements
of these rulings. And let's assume that I deny
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one CON, but it did not rely on the licensure
provision for the coupling, but it specifically
stated that we don't reach issues of licensure.
Just as here. If there were a licensure
provision that did not allow the decoupling,
then they would -- they couldn't be decoupled.
Similar to the restructuring issue. If that
separate process under the acquisition -- if
they don't have a letter, it just doesn't
apply, if they can't get separately licensed.
So it's a similar process. We don't apply
those statutes. And this is here -- we're here
today only to address the CON issues for the
proposed activity.
MR. OAKLEY: Mr. Moldovan?
MR. MOLDOVAN: Nothing further.
MR. OAKLEY: Let me have just two or three
minutes to get my thoughts together. Take a
short break.
(Recess taken.)
MR. OAKLEY: Let's go back on the record.
This is a complex file. It's taken a lot of
thought by a lot of folks, so I don't make
these rulings in a haphazard fashion. I rule
that the issue that's reflected on page 7 of
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the portion of the summary judgment that
relates to the lease and restructuring issue
and we have a fact-based hearing on this on the
scheduled date, which is the end of this month?
We have a date, but, I'm sorry, I don't have
that date.
MR. PARKER: 24th, 25th.
MR. OAKLEY: Somewhere at the end of -what would that hearing look like?
Mr. Moldovan?
MR. MOLDOVAN: I don't know. I don't
think we have any witnesses or anything. I
don't know.
MR. OAKLEY: Mr. Parker?
MR. PARKER: I think we would need to call
Mr. -- was it Edwards? Whoever the request -the determination was issued to, who is the CEO
of North Albany. And that was part of our
discovery.
MR. OAKLEY: And the part of that
discovery relates to what? I've not ruled on
any of -MR. PARKER: Who owns it, where is it
located, does anybody else control it, those
issues that are pertinent to restructuring.
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MR. OAKLEY: And those issues could be
addressed by the CEO. If they couldn't be
addressed by him, there wouldn't be any other
witnesses that would rationally be able to
answer those.
MR. PARKER: I don't know of anybody else
associated with that entity.
MR. OAKLEY: So if we issued a subpoena
for his attendance at a hearing, that would
satisfy your concerns?
MR. PARKER: If -- also there were a
couple of document requests for financials. I
think that would show, too, whether they had
the ability to acquire, which was part of their
statement in their request. They said they
will be able to acquire it, or to lease it.
MR. OAKLEY: So if you have a subpoena
with a document request attached to bring to
the hearing, that would suffice, correct?
MR. PARKER: Correct.
MR. MOLDOVAN: Mr. Oakley, I can tell you
that there's -- it's a new entity, as
Mr. Parker points out. So there's going to be
no financials. And Mr. Alexander is in
Tennessee. So if those are the facts you need
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MR. OAKLEY: I'm going to have Mr. Parker
draft and then I'm going to look at that before
I put the reasoning behind this. I've got it
somewhere in my files, the logic of this
ruling, and I will clarify it from a
draft standpoint -- once I get it in draft
standpoint.
MS. MENK: And I guess one more
clarification that the state would like, is
this related -- at one point Mr. Parker had
distinguished this as two general hospitals.
He had attempted to distinguish that from the
service -- the psych services, et cetera, that
have been decoupled in the past, but is that
related to that argument or are you, in
essence, overruling the six or seven other
determinations -- or five or six other
determinations on decoupling?
MR. OAKLEY: Would you send an e-mail to
everyone asking for clarification on that issue
promptly -MS. MENK: Yes, sir.
MR. OAKLEY: -- by the end of the day
today?
MS. MENK: Yes, sir.
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to rule, then have at it.
MR. PARKER: Your Honor, I may -- I'm glad
to work with Mr. Moldovan to try to stipulate.
MR. OAKLEY: That would be helpful. I
know rationally that ought to be done, but I
also know that practically we almost never get
stipulations. So we will -- let's do this. We
will hold that hearing date open. To the
extent that we can get a stipulation, that
would be great and we probably won't have to
have a hearing.
Is there anything that the state would
like to present, if we were to have the
hearing, that you would need other than those
issues?
MS. MENK: No. The state would just like
clarification. The service specific, you're
ruling that they apply because that would apply
to the decoupling or because it's an
acquisition by a hospital? A straight hospital
authority acquisition has historically been the
general considerations, and the decoupling has
obviously been allowed without any review, so
I'm assuming that's the decoupling, but I'm not
clear on that. We would like clarity on that.
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MR. OAKLEY: I am denying the motion for
remand. I'm denying the discovery motions. Is
there anything else that's left hanging that
needs to be addressed at this hearing today?
MR. PARKER: The -- your request for a
draft from the reasoning as to the
service-specific consideration determination, I
assume you want something from me just on that
issue?
MR. OAKLEY: Yes.
MS. MENK: And if they stipulate with
regard to the entity, then there's no issue
on the -- there would be no reason for a
hearing on the restructuring? Is that what
we're talking about?
MR. PARKER: We'll try. He's right. I've
yet to ever get anybody to stipulate.
MR. OAKLEY: But if we can, we can.
MR. PARKER: We'll try it.
MR. OAKLEY: We'll try, and it will be
helpful if we can.
Is there anything else that we need to
address today by either party?
MR. PARKER: If we do have a hearing, what
time would you like to start?
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MR. OAKLEY: Whatever you all prefer.
Nine is fine with me.
MR. PARKER: I think it would be short.
If we have someone coming in, 10 o'clock?
MR. OAKLEY: Ten?
MR. PARKER: Ten?
MR. OAKLEY: That's fine. And it's up to
you to prepare a subpoena promptly that we can
serve on Mr. Moldovan on behalf of his client.
MR. PARKER: Okay.
MR. OAKLEY: Anything else?
MR. PARKER: No, sir.
MR. OAKLEY: Any other details?
Thank you, everyone.
MR. PARKER: Thank you.
MS. MENK: Thank you. And I'll send that
e-mail by the end of today.
(Adjourned at 11:50 a.m.)
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