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UNITED STATES OF AMERICA & 0119 201 8
BEFORE THE FEDERAL TRADE COMMISSI(K‘ 58? % j
COMMISSIONERS: Maureen Ohlhausen, Acting Chairman i Y Y o
Terrell McSweeny %ﬁ-ﬁ‘*&v

In the Matter of

Tronox Limited
a corporation,

National Industrialization Company
(TASNEE)

. Docket No. 9377
a corporation,

The National Titanium Dioxide
Company Limited (Cristal)
a corporation,

And

Cristal USA Inc.
a corporation.

RESPONDENTS’ JOINT MOTION TO AMEND THE
PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL

Tronox Limited (“Tronox™), National Industrialization Company (TASNEE), the
National Titanium Dioxide Company Limited (Cristal), and Cristal USA Inc. (collectively, the
“Respondents™), by and through their undersigned counsel, respectfully request this Court to
amend Paragraph 7 of the Protective Order Governing Confidential Material to include Cristal
USA’s Senior Corporate Counsel & Secretary James G. Koutras and Tronox Limited’s Deputy
General Counsel Steven Kaye (collectively, “designated in-house counsel”) as individuals to

whom confidential material may be disclosed.’

L]

" Complaint Counsel stated that they oppose this motion,
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Background

This motion seeks a modest change to the December 7, 2017 Protective Qrder entered in
this case to enable the Respondents a full and fair opportunity to respond to the allegations in the
Complaint. The Protective Order precludes Respondents’ employees, including in-house legal
counsel, from accessing information designated as confidential by parties or third parties. Thus
far, the FTC has designated nearly all of its discovery responses confidential, preventing counsel
from sharing even basic factual information in the case with anyone at Tronox or Cristal.

It is necessary for designated in-house counsel to have access to material designated as
confidential in this litigation to adequately participate in and direct the defense of the claims
against Respondents. James G. Koutras and Steven Kaye are in-house counsel for the
Respondents, and have special expertise in the titanium dioxide (“TiO2”) industry and, of course,
in the Respondents’ own businesses, that outside counsel lack. For the same reason the ability to
fully confront the witnesses and evidence against one’s self is a fundamental tenet of due process,
the two designated in-house counsel here should be given access to material designated as
“confidential” in this litigation so that they may lead the defense against the FTC’s charges.
Denying such access would prejudice Respondents’ ability to fully defend this case and,
moreover, would leave this Court with a less-developed evidentiary record.

Argument

Matters of “prehearing discovery or procedure . . . are subject to the wide discretion of the
Administrative Law Judge” and “resolution of discovery issues, as a general matter, should be
left to the discretion of the ALL™? 1-800 Contacts, Inc., 2017 WL 104384, at *4 (F.T.C. Jan. 4,

2017) (internal citations, alterations, and quotation marks omitted).

* This Court indicated in two cases where respondents filed motions to amend identical protective orders that it is

within the Court’s discretion to amend the protective order provided for in 16 C.FR. § 3.31. See ECM BioFilms,

Inc., 2014 WL 1818841, at *4 (denying respondent’s motion because it did not assert that a designated employee was

not involved in “competitive decision-making™); MeHane, Inc., 2012 WL 3518638, at *2 (denying respondent’s
2
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As this Court has observed, “[a]ccess to confidential information may not be denied
solely because of an attorney’s status as in-house counsel. . .. Rather, the decision turns largely
on the specific role of in-house counsel within the business: whether he or she has a part in the
type of competitive decision-making that would involve the potential use of the confidential
information.” Schering-Plough Corp., 2001 WL 1478371, at *1 (F.T.C. June 20, 2001) (internal
citations and quotation marks omitted). Other factors relevant to the determination of whether a
protective order should be modified include reliance of third parties on the protective order, and
“any special circumstances that might justify a deviation from the standard protective order
language.” McWane, Inc., 2012 WL 3518638, at *2.

L Neither Mr. Koutras nor Mr. Kaye Are Involved in Competitive Decision-
Making

Here, as sei forth in their declarations,” neither of the designated in-house counsel plays a
part in Respondents’ competitive decision-making. Cf. ECM BioFilms, Inc., 2014 W1, 1818841,
at *4 (denying Respondent’s motion to amend an identical protective order because Respondent
did rot assert that a designated employee was not involved in “competitive decision-making”).
In-house counsel’s responsibilities are limited to providing legal advice — they do not participate
in competitive decision-making with respect to corporate development, competition with other
producers, pricing, marketing, or product design.

Granting access to this narrowly tailored group of Respondents’ employees — who are not
involved in competitive decision-making — does not risk disclosure of confidential material to
businesspersons who could use the information to gain a competitive advantage. Nor is
disclosure to Respondents” in-house counsel out of step with past practice in merger challenges.

The Federal Trade Commission routinely stipulates to protective orders in paraliel federal district

motion because third parties relied on the protective order, respondent failed to articulate a reason for not filing its
motion earlier, and respondent did not assert special circumstances). As explained above and below, those motions
were denied on grounds distinguishable from the instant case,
* The declarations of James G. Koutras and Steven Kaye are attached hereto as Exhibits A and B.
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court proceedings that allow defendants’ employees, including in-house counsel, access to
confidential material. Because the Commission has yet to file for a preliminary injunction here,
Respondents do not have the benefit of a more liberal confidentiality agreement that would allow
for such consultation.

Recently, in F.T.C. v. Advocate Health Care Network, the Commission agreed in a
parallel federal court merger challenge that defendants’ employees who were “reasonably
necessary to the conduct of the litigation” could access confidential information, and one
representative from each defendant — who was not involved in “competitive decision-making” —
could access “Highly Confidential” information. See Notice of Joint Mot. and Joint Mot. for
Entry of Stipulated Protective Order, Ex. A at 1 5(bX3), 5(c)(3), A4dvocate Health Care Network,
No. 1:15-cv-11473 (N.D. IIL. Jan. 6, 2016) (attached hereto as Exhibit C); see also Defs.” Mot. for
Entry of Protective Order at § 7, F.T.C. v. Staples, Inc., No. 1:15-cv-02115 (D.D.C. Jan. 7, 2016)
(the Commission did not oppose a motion for a protective order allowing certain of defendants’
in-house counsel to access confidential information, subject to specified conditions) (attached
hereto as Exhibit D); Joint Mot. for Entry of a Final Protective Order at M 14-15, F.I.C. v. Steris
Corp., No. 1:15-cv-01080 (N.D. Ohio June 23, 2015) (the Commission stipulated to an order
allowing defendant’s in-house counsel access to confidential information, but not highly
confidential information) (attached hereto as Exhibit E). There is no basis to take a different
position here, where designated in-house counsel do not participate in competitive decision-
making and Respondents have limited the requested designees to only one individual per party.

Similarly, North American TiO2 producers and buyers have agreed in other federal court
litigation to allow in-house counsel — including Mr. Koutras — access to information those
producers or buyers designated as “confidential” and “Attorneys Eyes Only” under protective

orders entered in those cases. See Protective Order at {2, 6(b), 7(b), Valspar Corp. v.
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Millennium Inorganic Chem., Inc., No. 13-cv-03214 (D. Minn. July 7, 2014) (TiO2 producers
and a purchaser stipulated to a protective order allowing in-house litigation counsel to view
“Confidential” and “Attomneys Eyes Only” information, which included “highly sensitive”
commercial information) (attached hereto as Exhibit F), Stipulated Protective Order at § 3(d)(E),
In re Titanium Dioxide Antitrust Lifig., No. 1:10-cv-00318 (D. Md. Sept. 21, 2011) (TiO2
purchaser plaintiffs and producers stipulated to a protective order allowing in-house litigation
counsel to view confidential information) (attached hereto as Exhibit G). The fact that these
industry participants stipulated to protective orders allowing in-house counsel to access
confidentiai information demonstrates the reasonableness of Respondents” request. In this case,
as in previous cases involving TiO2 industry participants, allowing in-house counsel access to
confidential material strikes an appropriate balance between protection of competitive
information and a party’s right to participate in the defense of claims against it.

In summary, since Respondents’ in-house counsel are not involved in competitive
decision-making, there is noe basis to diverge from the Commission’s well-established practice of
stipulating to in-house counsel’s access to confidential material in merger challenges brought in
federal court, or from the practice of TiO2 industry participants in federal litigation stipulating to
in-house counsel’s access to competitively sensitive material.

IL Third Parties Did Not Rely on the Court’s Protective Order

Further, there are no concerns that any third parties to this action have submitted
confidential material in reliance on the Protective Order. Cf McWane, Inc., 2012 WL 3518638,
at *2 (denying a motion to modify a protective order, in part, because third parties may have
relied on the protective order). This Court entered the Protective Order affer third parties

provided confidential material during the Commission’s investigation into the proposed
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acquisition.* Accordingly, third parties who have already submitted confidential material prior to
the issuance of the Protective Order can have had no valid reliance interest based on the
Protective Order. Moreover, Respondents have taken care to file the instant motion as promptly
as practicable, thus obviating the possibility that the same or different third parties could have
submitted additional confidential material in reliance on the Protective Order.

III.  Respondents Have a Special Need to Access Confidential Material

Finally, the Respondents’ designated in-house counsel have a special need to access
confidential material. This is compelled by the nature of this case. As courts have recognized,
merger challenges are time-sensitive, creating the “need for expedition.” Order at 2, United
States v. Anthem, Inc., No. 1:16-cv-01493 (D.D.C. Aug. 5, 2016) (attached hereto as Exhibit H).
The instant case is no exception. Not only is it proceeding under the tight discovery timelines of
the Commission’s Part 3 Rules, but Respondents are also committed to accelerating this action in
light of the impending May 19, 2018 merger deadline. Notably, without a parallel federal district
court action, Respondents will have no chance to more fully or more expeditiously defend against
the Commission’s claims in another forum. For these reasons, the pace and nature of this case
distinguishes it from the circumstances in McWane and ECM BioFilms — both conduct cases. In
McWane and ECM BioFilms, trial did not commence until 244 days and 280 days, respectively,
after the complaint was filed. Here, by contrast, there are only 154 days between the filing of the
complaint and the start of trial.

Designated in-house counsel have substantial experience and expertise with respect to the
TiO2 industry and Respondent companies, and Respondents’ outside counsel will need to utilize

that experience and expertise to expeditiously prepare their clients’ defense in the relatively

* Respondents’ diligence in promptly filing the instant motion distinguishes this case from McWane and ECM
BioFilms. In McWane and ECM BioFilms, respondents waited nearly seven months and six months, respectively, to
tile a motion to amend the protective order, after third parties had already started providing confidential material in
discovery.
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condensed period of time between now and trial. Mr, Koutras has worked at Cristal USA for
over ten years and Mr. Kaye has worked at Tronox for three and a half years. Both have amassed
a wealth of experience and expertise. As set forth in their declarations, Respondents will call
upon designated in-house counsel to quickly assess the importance of confidential material, the
context of confidential material, and to assess what confidential material may be used for and
against Respondents. See Trading Techs., Int’l, Inc. v. BGC Partners, Inc., No. 1:10-¢v-00715,
2011 WL 1547769, at *3 (N.D. Ill. Apr. 22, 2011) (allowing in-house counsel access to
confidential information where counsel was “intimately involved in [a party’s] overall litigation
strategy”).  Designated in-house counsel will assist in swiftly organizing and preparing
Respondents’ defenses, many if not all of which will require the review of confidential material.’

It is well accepted that the role of designated in-house counsel in preparing Respondents’
defenses make them “indispensable to counsel as this case is prepared for trial.” In re Se. Milk
Antitrust Litig., MDL No. 1899, 2009 WL 3713119, at *2 (E.D. Tenn. Nov. 3, 2009) (allowing
named plaintiffs to access material designated as highly confidential). Permitting designated in-
house counsel to access confidential material is essential to the mounting of an effective and
complete defense in the instant action as well.

Because designated in-house counsel are not involved in competitive decision-making,
third parties did not rely on the Protective Order, and Respondents have demonstrated a special
need for access to confidential material, Respondents respectfully request this Court amend the
Protective Order to include Cristal USA’s Senior Corporate Counsel & Secretary James G.
Koutras and Tronox Limited’s Deputy General Counsel Steven Kave as individuals to whom

confidential material may be disclosed.

3 The need for designated in-house counsel to access confidential material is amplified here, where Complaint
Counsel has indicated that all of the nearly 5,000 third-party documents they collected during their investigation —
and produced in its initial disclosures — should be treated as confidential. If Comptaint Counsel continue to take such
an ‘overinclusive approach to confidentiality designations, Respondents’ already critical need to share confidential
material with designated in-house counsel will be magnified.
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Dated: January 19, 2018

Respectfully submitted,

s/ Albert Teng
James L. Cooper
Peter J. Levitas
Ryan Z. Watts
Albert Teng

ARNOLD & PORTER KAYE SCHOLER LLP
601 Massachusetts Avenue, N.W.

Washington, DC 20001

(202) 942-5000

(202) 942-5999 (facsimile)
Jjames.cooper(@apks.com
peter.levitas@apks.com

ryan.watts(@apks.com

albert.teng(@apks.com

ATTORNEYS FOR NATIONAL
INDUSTRIALIZATION COMPANY
(TASNEE), THE NATIONAL TITANIUM
DIOXIDE COMPANY LIMITED (CRISTAL),
AND CRISTAL USA INC.

Matthew J. Reilly, P.C.
Michael F. Williams, P.C.

KIRKLAND & ELLIS LLP

655 Fifteenth Street, N.W.

Suite 1200

Washington, DC 20005

{(202) 879-5000

(202) 879-5200 (facsimile)
michael. williams{@gkirkland.com
matt.reilly@kirkland.com

David J. Zott, P.C.

KIRKLAND & ELLIS LLP
300 North LaSalle

Chicago, 1L 60654

(312) 862-2428

(312) 862-2200 (facsimile)
david.zott{@kirkland.com

ATTORNEYS FOR TRONOX LIMITED
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STATEMENT REGARDING COMMUNICATION WITH COUNSEL

Pursuant to Paragraph 4 of the Court’s December 20, 2017 Scheduling Order, I certify
that counse] for Respondents have conferred with Complaint Counsel in good faith to resolve by
agreement the issues raised by this motion and have been unable to reach such an agreement.

Dated: January 19, 2018 /s/ Albert Teng
Albert Teng

ARNOLD & PORTER KAYE SCHOLER LLP
601 Massachusetts Avenue, N. W,

Washington, DC 20001

(202) 942-5000

(202) 942-5999 (facsimile)
albert.teng@apks.com
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Maureen Ohlthausen, Acting Chairman
Terrell McSweeny

In the Matter of

Tronox Limited
a corporation,

National Industrialization Company
(TASNEE)

. Docket No. 9377
a corporation,

The National Titanium Dioxide
Company Limited (Cristal)
a corporation,

And

Cristal USA Inc.
a corporation.

[PROPOSED] ORDER AMENDING THE PROTECTIVE ORDER
Pending before the Court is Respondents” Joint Motion to Amend the December 7, 2017
Protective Order Governing Confidential Material. Respondents’ Motion is GRANTED. The

Amended Protective Order is attached hereto.

ORDERED:

D. Michael Chappell
Chief Administrative Law Judge

Date:
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[PROPOSED] AMENDED PROTECTIVE ORDER
GOVERNING CONFIDENTIAL MATERIAL,

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter
defined.

1. As used in this Order, “confidential material” shall refer to any document or portion thereof
that contains privileged, competitively sensitive information, or sensitive personal information.
“Sensitive personal information” shall refer to, but shall not be limited to, an individual’s Social
Security number, taxpayer identification number, financial account number, credit card or debit
card number, driver’s license number, state-issued identification number, passport number, date
of birth (other than year), and any sensitive health information identifiable by individual, such as
an individual’s medical records. “Document” shall refer to any discoverable writing, recording,
transcript of oral testimony, or electronically stored information in the possession of a party or a
third party. “Commission™ shall refer to the Federal Trade Commission (“FTC”), or any of its
employees, agents, attorneys, and all other persons acting on its behalf, exciuding persons
retained as consultants or experts for purposes of this proceeding.

2. Any document or portion thereof submiited by a respondent or a third party during a Federal
Trade Commission investigation or during the course of this proceeding that is entitled to
confidentiality under the Federal Trade Commission Act, or any regulation, interpretation, or
precedent concerning documents in the possession of the Commission, as well as any information
taken from any portion of such document, shall be treated as confidential material for purposes of
this Order. The identity of a third party submitting such confidential material shall also be treated
as confidential material for the purposes of this Order where the submitter has requested such
confidential treatment.

3. The parties and any third parties, in complying with informal discovery requests, disclosure
requirements, or discovery demands in this proceeding may designate any responsive document
or portion thereof as confidential material, including documents obtained by them from third
parties pursuant to discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties, shall provide to each third party a copy
of this Order so as to inform each such third party of his, her, or its rights herein.

5. A designation of confidentiality shall constitute a representation in good faith and after careful
determination that the material is not reasonably believed to be already in the public domain and
that counsel believes the material so designated constitutes confidential material as defined in
Paragraph 1 of this Order.

6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the Tegibility thereof), or if an
entire folder or box of documents is confidential by placing or affixing to that folder or box, the
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designation “CONFIDENTIAL - FTC Docket No. 9377 or any other appropriate notice that
1dentifies this proceeding, together with an indication of the portion or portions of the document
considered to be confidential material. Confidential information contained in electronic
documents may also be designated as confidential by placing the designation “CONFIDENTIAL
- FTC Docket No. 9377” or any other appropriate notice that identifies this proceeding, on the
face of the CD or DVD or other medium on which the document is produced. Masked or
otherwise redacted copies of documents may be produced where the portions deleted contain
privileged matter, provided that the copy produced shall indicate at the appropriate point that
portions have been deleted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge presiding
over this proceeding, personnel assisting the Administrative Law Judge, the Commission and its
employees, and personnel retained by the Commission as experts or consultants for this
proceeding; (b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter; (c) outside counsel of record for any respondent,
their associated attorneys and other employees of their law firm(s), provided they are not
employees of a respondent; (d) anyone retained to assist outside counsel in the preparation or
hearing of this proceeding including consultants, provided they are not affiliated in any way with
a respondent and have signed an agreement to abide by the terms of the protective order; (¢) any
witness or deponent who may have authored or received the information in question; and () the
following in-house counsel of Respondents: James G. Koutras (Cristal USA Inc.) and Steven
Kaye (I'ronox Limited).

8. Disclosure of confidential material to any person described in Paragraph 7 of this Order shall
be only for the purposes of the preparation and hearing of this proceeding, or any appeal
therefrom, and for no other purpose whatsoever, provided, however, that the Commission may,
subject to taking appropriate steps to preserve the confidentiality of such material, use or disclose
confidential material as provided by its Rules of Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal obligation imposed upon the Commission.

9. In the event that any confidential material is contained in any pleading, motion, exhibit or other
paper filed or to be filed with the Secretary of the Commission, the Secretary shall be so
informed by the Party filing such papers, and such papers shall be filed in camera. To the extent
that such material was originally submitted by a third party, the party including the materials in
its papers shall immediately notify the submitter of such inclusion. Confidential material
contained in the papers shall continue to have in camera treatment until further order of the
Administrative Law Judge, provided, however, that such papers may be furnished to persons or
entities who may receive confidential material pursuant to Paragraphs 7 or 8. Upon or after filing
any paper containing confidential material, the filing party shall file on the public record a
duplicate copy of the paper that does not reveal confidential material. Further, if the protection
for any such material expires, a party may file on the public record a duplicate copy which also
contains the formerly protected material.

10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall provide
advance notice to the other party or third party for purposes of allowing that party to seek an
order that the document or transcript be granted in camera treatent. If that party wishes in
camera treatment for the document or transcript, the party shall file an appropriate motion with
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the Administrative Law Judge within 5 days after it receives such notice. Except where such an
order is granted, all documents and transeripts shall be part of the public record. Where in camera
treatment is granted, a duplicate copy of such document or transcript with the confidential
material deleted therefrom may be placed on the public record.

11. If any party receives a discovery request in any investigation or in any other proceeding or
matter that may require the disclosure of confidential material submitted by another party or third
party, the recipient of the discovery request shall promptly notify the submitter of receipt of such
request. Unless a shorter time is mandated by an order of a court, such notification shall be in
writing and be received by the submitter at least 10 business days before production, and shall
include a copy of this Protective Order and a cover letter that will apprise the submitter of its
rights hereunder. Nothing herein shall be construed as requiring the recipient of the discovery
request or anyone else covered by this Order to challenge or appeal any order requiring
production of confidential material, to subject itself to any penalties for non-compliance with any
such order, or to seek any relief from the Administrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s efforts to challenge the disclosure of confidential
material. In addition, nothing herein shall limit the applicability of Rule 4.11(e) of the
Commission’s Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding
that are directed to the Commission.

12. At the time that any consultant or other person retained to assist counsel in the preparation of
this action concludes participation in the action, such person shall return to counsel all copies of
documents or portions thereof designated confidential that are in the possession of such person,
together with all notes, memoranda or other papers containing confidential information. At the
conclusion of this proceeding, including the exhaustion of judicial review, the parties shall return
documents obtained in this action to their submitters, provided, however, that the Commission’s
obligation to return documents shall be governed by the provisions of Rule 4.12 of the Rules of
Practice, 16 CFR 4.12,

13. The provisions of this Protective Order, insofar as they restrict the communication and use of
confidential discovery material, shall, without written permission of the submitter or further order
of the Commission, continue to be binding afier the conclusion of this proceeding.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Maureen Ohlhausen, Acting Chairman
Terrell McSweeny

In the Matter of

Tronox Limited
2 corporation,

National Industrialization Company
(TASNEE)

. Docket No. 9377
a corporation,

The National Titanium Dioxide
Company Limited (Cristal)
a corporation,

And

Cristal USA Inc.
a corporation.

DECLARATION OF JAMES G. KOUTRAS

1. I am Director — Senior Corporate Counsel & Secretary for Respondent Cristal
USA Inc. (“Cristal USA™), and act on behalf of National Industrialization Company (TASNEE)
and the National Titanium Dioxide Company Limited (Cristal) (collectively the “Cristal
Entities”) in the above-captioned matter. I submit this Declaration in Support of Respondents’
Joint Motion to Amend the Protective Order Governing Confidential Material. °

2. I.am over 21 years of age, and I am competent to make this Declaration. The
statements herein are true and are within my personal knowledge.

3 I am the senior legal officer at Cristal USA and have primary responsibility for

the management of Cristal USA’s legal affairs. I also have responsibilities for the legal affairs of
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Cristal and TASNEE. My responsibilities include negotiating financing and insurance for the
Cristal Entities; implementing corporate compliance and governance functions; managing
employment, labor, intellectual property, and immigration legal matters; providing legal advice
for the Cristal Entities” Global Strategy group regarding potential or pending transactions,
including advising on the key legal issues arising from the proposed acquisition of Cristal’s TiO2
business by Tronox Limited (“Tronox™); supervising litigations and government investigations;
advising the Cristal Entities’ boards of directors and senior management of legal matters,
including the status of and trial strategy for this case; and acting as a secretary for corporate
entities.

4. I have been extensively involved in Tronox’s proposed acquisition of Cristal’s
titanium dioxide business. My knowledge of the Tronox-Cristal transaction and legal strategy
are essential to the Cristal Entities” defense of the proposed acquisition. 1 provided and continue
to provide legal advice in connection with the Cristal Entities’ consideration of the proposed
transaction and with respect to integration planning, I have been involved in the collection of
information in response to various regulatory authorities’ requests for information about the
transaction, including the Federal Trade Commission’s (“FTC”) Request for Additional
Information and Documentary Material, issued on April 13, 2017, I was also involved in the
preparation of the Cristal Entities’ employees for FTC investigational hearings. Furthermore, I
supervise and direct outside counsel for the Cristal Entities with respect to the defense of this
administrative action. Ihave the most comprehensive knowledge of the transaction and FTC
proceedings of any in-house counsel at the Cristal Entities.

5. It is critically important that [ be permitted to receive and review confidential

material as defined by the December 7, 2017 Protective Order. I need access to this information
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to inform my judgment and assist outside counsel and the Cristal Entities in formulating a
defense of the transaction. In order to respond to the FTC’s allegations, the Cristal Entities must
collect and analyze internal information. T am uniquely positioned to analyze information and
access and direct outside counsel to information, which is particularly important given the
compressed timeframe under which information must be analyzed for this case. My ability to
access, analyze, and direct outside counsel to information will be materially impaired if I do not
have knowledge of the confidential material underlying the FTC’s allegations.

6. I'have worked at Cristal USA for over ten years and possess extensive knowledge
of the Cristal Entities and the titanium dioxide industry. Access to confidential material is
important to allow me to be an active and contributing member of the Iitigation team. Anything
less will cause the Cristal Entities to be significantly impaired in their ability to mount an
effective and complete defense,

7. Full access to confidential material is also necessary for me to provide informed
legal advice to the Cristal Entities and for me to discharge my corporate responsibilities. This
matter is of the utmost importance to the Cristal Entities. 1 cannot provide informed legal advice
to the Cristal Entities unless I have access to the confidential material that Complaint Counsel
may rely upon in support of the allegations in the complaint, and the confidential material in the
record that could be used in Respondents’ defense, While, of course, I will not disclose the
confidential material to the Cristal Entities, T will consider it to inform my legal advice, including
strategies for litigation.

8. I am not involved in any competitive decision-making at the Cristal Entities.
Except when I am providing legal advice, I do not participate in any decisions about competition

with other titanium dioxide suppliers and do not make any decisions about pricing strategies,
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Except when 1 am providing legal advice, I am neither involved in decision-making regarding
marketing of Cristal’s products nor in decisions about Cristal’s product design.

9. I sporadically participate in matters involving Cristal’s price increase
announcements and contractual disputes. [ only provide legal advice with respect to these
matters and do not participate in competitive decision-making. In connection with potential or
pending transactions, I provide legal advice and do not recall any instances in which I provided
non-legal advice.

10. I have read and understand the December 7, 2017 Protective Order and agree to
be bound by its terms. If allowed access to confidential material, [ will not use the information,
directly or indirectly, for any purpose besides defense of this action. 1acknowledge and agree
that T am subject to the jurisdiction of this Court and the Commission’s contempt powers.

1i.  Ihave previously received and reviewed confidential material, including
confidential material from the Cristal Entities’ titanium dioxide customers and competitors, in
cases that were subject to protective orders. 1have never revealed or misused such confidential

material and nobody has accused me of doing so.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and
correct.

Executed on this 19 day of January 2018.

Jamfs G. Koutras
Djfector — Senior Corporate Counsel &

ecretary
Cristal USA Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Maureen Ohlhausen, Acting Chairman
Terrell McSweeny

In the Matter of

Tronox Limited
a corporation,

National Industrialization Company
(TASNEE)

. Docket No. 9377
a corporation,

The National Titanium Dioxide
Company Limited (Cristal)
a corporation,

And

Cristal USA Inec.
a corporation.

DECLARATION OF STEVEN KAYE

I. I am Deputy General Counsel for Respondent Tronox Limited (“Tronox™) in the
above-captioned matter. [ submit this Declaration in Support of Respondents’ Joint Motion to
Amend the Protective Order Governing Confidential Material.

2. I am over 21 years of age, and I am competent to make this Declaration. The

statements herein are true and are within my personal knowledge.
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3. I'am one of the senior legal officers at Tronox and have responsibility for many of
the legal aspects of Tronox’s corporate activities and its titanium-dioxide business. In my role as
Deputy General Counsel, [ advise on the key legal issues arisiﬁg from the proposed acquisition of
Cristal’s titanium dioxide business. My responsibilities also involve supervising outside counsel,
serving as principal point of contact between outside counsel and Tronox business personnel,
facilitating the flow of information between outside counsel and Tronox, and communicating with
senior management and the board of directors about this litigation.

4. I have been extensively involved in Tronox’s proposed acquisition of Cristal’s
titanium dioxide business, and possess knowledge that is essential to Tronox’s defense of the
acquisition against the Commission’s allegations. Before this action was filed, I also provided
legal advice in connection with Tronox’s consideration of the proposed acquisition of Cristal’s
titanium dioxide business. During the Commission’s Request for Additional Information and
Documentary Material, issued on April 13, 2017, 1 was involved in the collection of information
responsive to the Commission and attended meetings with the Commission to discuss the proposed
transaction. Since this Part 3 proceeding was filed before this Court on December 4, 2017, I have
attended hearings, provided information and guidance relating to discovery filings, and supervised
all aspects of the litigation from within Tronox.

5. It is critically important that I be permitted to receive and review confidential
material as defined by the December 7, 2017 Protective Order in order for Tronox to adequately
mount a defense against the Commission’s allegations. To respond to the allegations raised by
Complaint Counsel, Tronox entities must collect and analyze internal information, and coordinate
a large number of internal personnel. Iam uniquely positioned to coordinate and direct outside

counsel to the relevant internal information, as well as to help analyze this information, which is
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particularly important given the compressed timeframe in this case. My ability to collect, analyze,
and direct outside counsel to information will be materially impaired if I do not have access to the
confidential material underlying the Commission’s allegations.

6. I have worked at Tronox for three and a half years and, during that time, have been
the primary legal officer in charge of the titanium dioxide business. As such, I am uniquely
situated as a leader of the litigation team, one who has company and industry specific knowledge
as well as legal expertise. Anything less than my full participation will cause Tronox to be
significantly impaired in its ability to mount an effective and completc defense. To fully
participate in and contribute to the legal decision-making in this case, it is vital that I have access
to the confidential material underlying the Commission’s allegations.

7. Full access to confidential material is also necessary for me to provide informed
legal advice to Tronox in the course of discharging my corporate responsibilities. This matter is
both important and sensitive to Tronox. I cannot provide informed legal advice to my senior
management or board of directors unless I have access to confidential material filed in this matter,
including the identity and nature of the Commission’s witnesses, evidence, and legal arguments.
Although I will not disclose any confidential material to other Tronox employees, I will use it to

inform my legal advice, including proposed strategies for litigation.
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-

fam not invalved in any competitive decision-making ot Tronex.  Except when
providing legal advice, T do not participare in any decisions about conpetition with other
Ltanium dioxide suppiiers and do not make any decisions abour pricing strategics.
Exvept when providing logal advice, | am aeither involved in deciston-making regarding
marheting of Tronox™s preducts nor decisions about Tronox’s produet design. In
contiectiop with potential or pending mansactions, | only provide legal advice.

L2 1 sporadicaily purticipate . meetings where poenuaily competitively sensitive
issues are discussed. [ only provide legal advice in these meetings and do not participate

:

in competitive decision-making.

10. I have read and understand the Doecember 7, 2017 Protective Order and agree to
be bound by its terms, I allowed access to confidential material, | will pot use the

4

information, directly or indivectly, for any purpose besides defense of this action. 1
acknowledge and agree that 1 am subject to the jurisdiction of this Commission and its

contempt powers.

Fursuant to 28 US.C. § 1746, | declare under penaliy of perjury that the foregoing is true

and cotrect.

Exec

uted on this 12th day of January 2018 in Slamford, Connecticut.

Steven Kave
Drepuny Goenersd Coangel
Trenos Tounited
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL TRADE COMMISSION

and No. 1:15-cv-11473
STATE OF ILLINOIS
Plaintiffs,
V.
ADVOCATE HEALTH CARE NETWORK

?

ADVOCATE HEALTH AND HOSPITALS
CORPORATION,

and

NORTHSHORE UNIVERSITY
HEALTHSYSTEM

Defendants

_ NOTICE OF JOINT MOTION AND
JOINT MOTION FOR ENTRY OF STIPULATED PROTECTIVE ORDER

PLEASE TAKE NOTICE that Defendants Advocate Health Care Network and Advocate
Health and Hospitals Corporation (together “Advoeate”) and Defendant NorthShore University
HealthSystem (“NorthShore”) (affiliation herein referred to as the “Transaction”), along with
Plaintiff, the Federal Trade Commission (the “Commission”) and the State of Hlinois, will move
this Court, before the Honorable Jorge L. Alonso, at the Everett McKinley Dirksen United States
Courthouse 219 South Dearborn Street, Chicago, IL 60604, Courtroom 1700, at 11:00 am on
Janvary 7, 2015, for an order, pursuant to Fed. R. Civ. P. 26(c) and the Court’s Standing Order
on Protective Orders (“Standing Order”) for entry of the proposed Stipulated Protective Order

attached hereto as Exhibit A.
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The Parties have reached substantial agreement on the Stipulated Protective Order, but

have not agreed to the language in three paragraphs. The redlined version of the Stipulated
Protective Order attached at Exhibit A indicates proposed language that the parties dispute and
contains comments from the parties regarding their respective positions on these issues. In
particular, the parties dispute the following:
L. Paragraph 2(b)(8):
a. The Plaintiffs propose including “or competitively sensitive trade secrets,
research, development, or commercial information™ as a category of Highly
Confidential Information, provided “the disclosure of which would cause
competitive harm to the producing party, a party to the litigation, or a third party,
and that harm could not be avoided by less restrictive means.” The Defendants do
not agree to the inclusion of this category under Paragraph 2(b)(8).
2. Paragraph 5(c)(3):
a. The parties dispute how to define the term “commercial decision-making” for
purposes of the Stipulated Protective Order. The Plaintiffs propose that the
Stipulated Protective Order guide the Court on what constitutes “competitive
decision-making” by including a definition from FTC v. Sysco Corp., 83 F. Supp.
3d 1 (D.D.C. 2015). The Defendants propose a definition of “competitive
decision-making” drafted for this specific case.
3. Paragraph 21
a. The Plaintiffs propose a penalty clause borrowed from protective orders in FTC v.
Whole Foods, 2007 WL 2059741, 07-cv-01021-PLF (D.D.C. July 6, 2007) and

FTC v. Sysco Corp., et al., 83 F. Supp. 3d 1 (D.D.C.2015), among others. The
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Defendants disagree with the inclusion of this penalty clause in the Stipulated
Protective Order.

Dated:; January 6, 2016 Respectfully submitted,

/s/ James T. Greene

James T. Greene, Esq.
Charles Loughlin, Esq.
Sean P. Pugh, Esq.

Federal Trade Commission
Bureau of Competition
600 Pennsylvania Avenue, NW
Washington, DC 20580
Telephone: (202) 326-5196
Facsimile: (202) 326-2286
tereenc2@ftc.gov
cloughlin@ftc.gov

spugh@ftc.gov

Counsel for Plaintiff Federal Trade
Commission

/s/ Robert W. Pratt
Robert W. Pratt, Esq.
Blake Harrop, Esq.

Office of the Attorney General
State of Illinois

100 West Randolph Street
Chicago, Illinois 60601
Telephone: (312) 814-3000
Facsimile: (312) 814-4209
rpratt@atg.state.il.us
bharrop{@atg.state.il.us

Counsel for Plaintiff State of Hlinois

/s/ Robert W. McCann

Robert W. McCann, Esq.
Kenneth M. Vorrasi, Esq.

John L. Roach IV, Esq.
Jonathan Todt, Esq.

Drinker Biddle & Reath LLP
1500 K Street, N.W., Suite 1100
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Washington, D.C. 20005
Phone: (202) 230-5149
Fax: (202) 842-8465
Robert. McCann(@dbr.com
Kenneth.Vorrasi@dbr.com
Lee.Roach@dbr.com
Jon. Todt@dbr.com

Counsel for Defendants Advocate Health

Care Network and Advoecate Health and
Hospitals Corp.

/s/ David E. Dahlquist

David E. Dahlquist, Esq.
Kenneth M. Vorrasi, Esq.
Winston & Strawn LLP
35 W. Wacker Drive
Chicago, IL 60601
Phone: (312) 558-5660
Ddahlquist@winston.com

Counsel for Defendant NerthShore
University HealthSystem
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 6th day of January, 2016, I served the foregoing Notice
of Joint Motion and Joint Motion for Entry of Stipulated Protective Order on the following

counsel via electronic mail;

Robert W. Pratt, Esq.

Chief Antitrust Bureau

Office of the Attorney General
State of Illinois

100 West Randolph Street
Chicago, Illinois 6060 1
Telephone: (312) 814-3000
Facsimile: (312) 814-4209
Email: rpratt@atg.state.il.us

Counsel for Plaintiff State of lilinois

James T. Greene, Esq.
Charles Loughlin, Esq.
Sean P. Pugh, Esg.

Federal Trade Commission
Bureau of Competition
600 Pennsylvania Avenue, NW
Washington, DC 20580
Telephone: (202) 326-5196
Facsimile: (202) 326-2286
tgreene@fic.gov
cloughlin@ftc.com

spugh@ftc.gov
Counsel for Plaintiff Federal Trade Commission

David E. Dahlquist, Esq.
Winston & Strawn LLP

35 W. Wacker Drive

Chicago,IL 60601

Telephone: (312) 558-5660
Email: Ddahlquist@winston.com

Counsel for Defendant NorthShore University HealthSystem

/s/ John L. Roach IV
John L. Roach IV
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
FEDERAL TRADE COMMISSION < { Formatted Table
and No. 1:15-cv-11473 - ‘t_onnatted: Indent: Left: 1.13"
STATE OF ILLINOIS
Plaintiffs,
V.

ADVOCATE HEALTH CARE NETWORK,

ADVOCATE HEALTH AND HOSPITALS
CORPORATION,

and

NORTHSHORE UNIVERSITY
HEALTHSYSTEM

Defendants

fAgreed}’ Confidentiality Order

Hi#by—agreement]-The parties to this Agreed Confidentiality Order (“Order”) have

agreed to the terms of this Order; accordingly, it is ORDERED:

also—modifythis—medelorderas—appropriate—for—the—circumstances—eftheease—This model order—is—for-the
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1. Scope. All materials produced or adduced in the course of discovery, including
initial disclosures, responses to discovery requests, deposition testimony and exhibits, and
information derived directly therefrom (hereinafter collectively “documents™), shall be subject

to this Order concerning Confidential Information jor Highly Confidential Information Ia_s__

defined below. This Order is subject to the Local Rules of this District and the Federal Rules of

Civil Procedure on matters of procedure and calculation of time periods.

2. Confidential Information and Hzghly Cenfidential Information.

(a) As used in this Order, “Confidential Information™ means information ™
designated as “CONFIDENTIAL-SUBJECT TO PROTECTIVE ORDER” by the producing
party that falls within one or mere of the following categories: (ai) information prohibited from
disclosure by statute; (bii} information that reveals trade secrets; (eiii) research, technical,
commercial or financial information that the party has maintained as confidential; {div} medical
information concerning any individual; (ev) personal identity information, including social
security numbers; (£vi) income tax returns (including attached schedules and forms), W-2 forms
and 1099 forms; or (gvii) personnel or employment records of a person who is not a party to the
case.” Information or documents that are available to the public may not be designated as
Confidential Information.

(b) As usedin thys Order, “Highly Confidential Information” ineans mformation

designated as “HIGHLY CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER” by the

producing party that guslifies as “Contidenual Informauon’ undet Paragraph 2 of this Order.

and that constieutes (1} specific cost, rates, rermburzaments, pricing, sales, revenue. or margm

| Comment {LRE]: See na<t comment

tered approach to confidentisity designationa 1s
recessary o this case grven e vanons tmerests at

Comment [LR2]: The parties belimve that a two-
stahe, 1asindrug those of thaud pariiey

== 'torrnatted: Indent: Left: 0", Teb stops: Not

at 0.5"

]
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mivmahon relaling 1o #the Ppooducing Fpurty or @ customer of whe Boroducing 2party: ()

specific cutrent or fulure pricing, rates, or rejmburement plans, (3) specific information on

capacity or plans for cupacity expansion; (4) proprietary technelogy and krow-how, (5) specific

pavor confracts: (6) spegific payor claims daty, (71 spevific matketing and advarnsing Jata or

plans that identifv spoaific competitors or cusiomers: or (28} current or fature proprictary

strarepies or policias related 1o eompetition that have been kept confidential by the nroducing

paty, [or competitively sensitive trade secrats, tesearch.  development, o commercial

Comment {CC3]: Plamiffs’ poson Plauibffe
propose 1cws-on of tis addilional language or
compeutively sensitve frade tecrers, researth,
develapmwit, or cunntercial infermation ™} to protect
thurd partres from turmg over their “wompertively
senutve” matenals to the Defendants for review by
Brefendants’ emplovees  Plannifs believe that
“compettively sensihive” materials produced by

thurd partics 3 thos Dagation should be treated with
the utmost protectien. Fhis fengyage mamiss
tanguage contaned in FRCP26(GK LG, which
prowdes gudance o sechmg protective orders, and
15 11 et with whatt svas protected as hughly
confidential material m BT v Q5T Healtheare Svs
another hospital srrger casc from thie disinet See
TTE v OSF Healthieure Sps , 11-ov-50344 (N D

I ), Dkt No 123, parn 2

Cotment [LR4]: Defendants postan
tendants sirargly obyeet to this tanguage. The

B
l

i
4,

information | the disclosure of which would cause competitive harm fo the producins party, a ..

party to the ligation, or a third party, and 1hat harm could not be avoided by less restrictive

means

2

Designation.
A party may designate a document as Confidential Information |gi_

(2)
Lonfidential Info

words “CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER” or “HIGHLY

CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER™ on the document and on all |

copies in a manner that will not interfere with the legibility of the document.

documents may also be desipnated confidential by placing the desiwuation

TCONFIDENTTAL, SUBJECT _TO PROTECFTIVE ORDER:” or “HIGHLY

fp-tdenthesshie-oroseading —on the fave of the €13 or VTS or other medium on which

byn for protection under this Order by placing or affixing the

* | mecessary ta protect coriain competitively sensitie

1

| 24b} render them virtually meanimgless withn
+ Parngraph 262) Defeadants note that Planhf's

- prng, sales revenus, marge, o ching data,
| apeeafic contracts wath managed cars orgizations
 Of othed pavers, o specrfi, markenny, data or plans. }

-} undermmng competition
{ Formatted: Indent: Left: 0.55", No bullets or

|

i
I &

1etras are o overly broad as to swallow the ennre

4, Uf“'c rds tial Ink Gﬁ” mdcr
Paragraph 2fa), aixl effecttvely undermune the mit-
tsered approach ko designations that the parties have
worked hard 1o eralt They also mror the terms
used 18 Paragraph 2{a31) and (i) of thes Protectine
Order, and thus :nchiding sich terms in Parageaph

reference 1o FRCP26(cRIXG) 11 particutarly
nnapsasts 1n thes respect, as Parayriph 2(z) aiready
mipes tos tule  Moreover, such brosd terms could
sasily foad to barer desputes zbout desipnations,
which wondd 1n wirn result o drantes brought beftue
tha Cont under Pajagsaph § of the Frotiahve Order
The Defendants belaove that judisal coonom and
the tntarests of the paeties strangly faver precise
definitions sn e to avoid such disputes Defendanis
are aoutely contemed about itciusion of the teem
“Comimercial mnformution” m s context, as ¢
would sweep in viduslty any type of information the
Paintsffs mew hove obtaned rom thied parties
chartng the com s of e FEC s anvestigation The
“Highly Contdential” ner ot protestion e not
ifesigned to sweep in Stich broad categories of
doeameats, it sadher 15 desrgaed to prowct discrete
and easily idantifiable types of tnformarcon thar
cleariv should not be vadely disclosed, such as coat,

[ Comment [LR5]: The pariies believe 255

nformation fiom passdbie disclnsure to and use oy
othier matkes parhicwants in 4 wey Gt would

)

numbering

Comment {LRE]: The parties bave added
tanguage degoribirg how they may designate
=atenal almg witha e defimtion of “Highly
Confidentiel *

the document is produced. Kinge destgnated m uood faith as “CONFIDENTIAL —

£ FLR7]: The panes behe-c b
MOHACKION 5 Nowisary 16 2cc0unt tat ehewronie
fecumests thai mav be produced nativeby vn
eleciromie dises, b6 45 To provide a clter meciamsm
for desegnacng such materal conbdoitat
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SUBJKC L TO PROTECTIVE ORDER ™ or "LIGHLY CONFIDENTLAL — SUBJECYT

TO PROTECTIVE ORDER.” such material shall be treated as such under the terms of

this Order unit} such designation 1s withdrawn by the producing party or third party ar by

further order of this Court] As used in this Order, “copies” includes electronic images,

duplicates, extracts, summaries or descriptiens that contain the Confidential Information

or Highly Confidential Information. The marking “CONFIDENTIAL — SUBJECT TO

PROTECTIVE ORDER” or “HIGHLY CONFIDENTIAL — SUBJECT TO

PROTECTIVE ORDER” shall be applied prior to or at the time of the documents are

produced or disclosed. [Any documents produced prior to the Cq;;_ti‘s sntry of this Order,

dessgaatemaintain the statgs of a document, or portion thereof, or category of documents

previously produced anthis litfeation o submutted by it durtng the Commission

imestipation, as Highly Confidential Intormation, it shall notify_the parties in this matter

within featfesntwenty-one (3421) days of entry of this Order and apply the appropriate

designation o the doourent o doctments in ascordunce with this Parapraph  Affar AL

| Comment [LRB]: The parties seck to anure that
‘ the proxisions of ths Osder remam 1n place for
dotumenty designated as confidential until farther

{ adhion determines otherwise
C t [LRY]: The partres bebieve that st s

davs of entry of this Otder. anv document pioduced prior 1o the Cowrt’s enirv of this

Lhder—inciuding uny dovument produced dunine the Commission mvestization—iha 8

nol desienates

shall maintam its siatus as CONFIBUN AL - SUBJLCT 1O PROJECTIVE CRDER in

apcondnye with Parugraph 19 ol tus Ordyr, Applying the marking “CONFIDENTIAL —

netessay o atfod 4 short windew followng the
Court's entry of thig Quder to properly denignate and
frotee any Highly Conddential documents that weie
Pproviotsly proauced to Defendauts prios to this

| Order

i

[ Comment [CC10Y: The parne: wish o clear up

any conifision with repect to how documenis E

| previously produced i tfns lingation will be reated  ;
| icltovsing a brief notificaen period atter the Court
enters {hny Order

i

]
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SUBJECT TO PROTECTIVE ORDER” or “HIGHLY CONFIDENTIAL — SUBJECT

TO PROTECTIVE QRDER” to a document does not mean that the document has any

status or protection by statute or otherwise except to the extent and for the purposes of
this Order. Any copies that are made of any documents marked “CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER” or “HIGHLY CONFIDENTIAL — SUBJECT

TO PROTECTIVE ORDER” shall also be so marked, except that indices, electronic

databases or lists of documents that do not contain substantial portions or images of the
text of marked documents and do not otherwise disclose the substance of the Confidential

Information or Highly Confidential Information are not required to be marked. Masked

or otherwise redacted copies of documents may be produced where the portions magked

or_redacted contain Conli

(b) The designation of a document as Confidential Information or Highly

Confidential Information is a certification by an attorney or a party appearing pro sc that the

document contains Confidential Information or Highly Confidential Information as defined in
this order.?

4. Depositions.*

* An attorney who reviews the documents and designates them as CONFIDENTIAL - SUBIECT TO
PROTECTIVE ORDER or HIGHLY CONFIDENTIAT, — SUBIECT TO PROTECTIVE ORDER must be admitted
to the Bar of at least one state but need not be admitted to practice in the Northern District of Illincis ualess the
lawyer is appearing generaily in the case on behalf of a party. By designating documents centidentialConfidential or
Highly Contidential pursuant to this Order, counsel submits to the jurisdiction and sanctions of this Court on the
subject matter of the designation.
+ 1o aval aaloina

[ Comment [LRI1]: The partes believe that
allowing fur the prodection of redacted eapies of
etierwise esnhideptial documents will facitnate

IL shiscavery and redie dispattes over dedigrations
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Adternative——Deposition testimony is protected by this Order only if designated as

“CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER” or “HIGHL Y CONFIDENTIAL —

SUBJECT TO PROTECTIVE ORDER” on the record at the time the testimony is taken. Such

designation shall be speeifiemadey as to the portions that contain Confidential Information _or

Highly Confidential Information. Deposition testimony so designated shall be treated as

Confidential Information or Highly Confidential Information_protected by this Order until
fourtees-twenty-one (21) days after delivery of the transcript by the court reporter to any party or

the witness. Wiihin %uﬁeeﬂ-@m;x_@ne (21) days after delivery of the transcript, a designating

party may serve a Notice of Designation to all parties of record identifying the specific portions

of the transcripi that are designated Confidential Information_or Highly Confidential Information,

and thereafter those portions idemified in the Notice of Designation shall be protected under the
terms of this Order. The failure to serve a timely Notice of Designation waives any designation
of deposition testimony as Confidential Information or Highly Confidential Information that was

made on the record of the deposition, unless otherwise ordered by the Court. -

A Ay oty 2 Y > partras-gores on-the—a = [ = e

| comment [LRE23: The parties ancicipate fhat for
several depositions, the cotrety of therr content may
be Confidential or Highly Confidennial, and therefore

+ propose this change fo clanfy that they may so

L dosigmate such depostions

[ comment ILR13}: The parties anticipate that
thare muy be ¢ yelabizely hugh nuvsber of depostiions
in this matter and for that 1enson belueve that twentv-

¢ ome dlays For defivery of & Notioe of Desigaation s
TROFS APPIOTIAE
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5. Protection of Confidential BatesalInformation,

(a) General Protections. Confidential Information or Highlvy Confidential

Information shall not be used or disclosed by the parties, counsel for the parties or any other

persons identified in subparagraphs (b) or (¢) for any purpose whatsoever other than in this

litigation, including any appeal thereof. INCEUBERN-PUTATIVE CLASS ACTION CASE:-In

(b)  Limited Third-Party Disclosures for Confidentjal Information. The parties
and counsel for the parties shall not disclose or permit the disclosure of any Confidential
Information to any third person or entity except as set forth in subparagraphs (1)($10). Subject
to these requirements, the following categories of persons may be allowed to review Confidential

Information:

State of Il]‘nms and its employees, ; and mﬂonncl retained by ;he Federal

Frade Commission ot Lhe Stal

goenbards,

£H(2) Counsel. Counsel for the parties and employees of counsel who have
responsibility for the action;

243} Parties. Individual parties and employees of a party but only to the extent
counse] determines in good faith that the employee’s assistance is
reasonably necessary to the conduct of the litigation in which the
information is disclosed, but only atier such persons have cempleted the
ceruficaton  contained i Afachment A, Acknowledement  of
Cadepsiendg-and Agreement to Be Bound,

£33 The Court and its personnel;

 Comment [LR14): The partics bebreve that the
term “Confidontal Materral™ should he changed to
“Confidential Infrrmanon” throuyhout the Protective
Qrder, m keeping -with Patagreph 2, s0 a8
{_eimuiate anv confusion

daselogure 1o the Fede al Trado Cogumsaion wibl he

Comment [LR15]}: 1he parties racogmze that
necessary i thg itggation

Lomment {LR16]: The partics helieve 1t 1s
1mpot st for memvidual employecs 1o executé
Attachment A, se that dhe termy of dis Panestive
Order are clearly understood be and emorceshle
agardst any madrnauals aho heve aecess to

¢ onfidenial Informativn
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£33} Court Reporters and Recorders. Court reporters and recorders engaged for
depositions;

€53{0)_Contractors. Those persons specifically engaged for the limited purpose of
making copies of documents or organizing or processing decuments,
including outside vendors hired to process electronically stored documents;

(7)  Consultants and Experts. Consultants, investigators, or experts employeds— - - Formatted: Indent: Lef: 1", Hanging: 0.44",
by the parties or counsel for the parties to assist in the preparation and triai Tab stops: 1.06", Left + Not at 045" + 1.45

. . o + 15"
of this action but only after such persons have completed the certification
contained in Aftachment A, Acknowledgment of Understandiag—and
Agreement to Be Bound;

(8)  Witnesses at depositions. During their depositions, witnesses in this action
to whom disclosure is reasonably necessary_jand counsel representing the
wiinesses at thoss deposiniona, but only to the extent that () the witness

wrote o previously had lawtil secess to the docament. (b) the wilness is,

or @t i ime the document was prepared was, an emplovee of the
maégc;ng Q }, ) ;l;;g p_r_c_;é hicing gg_tx consents 1o th dxs«,losure‘ or (dh

only to the degree Lhal; such e:mnloyca mlmtm 'hs: mulmmls of i

Paragraph 3(b}3) of this Order _Witnesses shall not retain a copy of - { Comment [LRI7}: The parties beieve this
documents containing Confidential Informat_lon except WiltIleSSSS may S &xﬂm?ﬁmﬁ:‘“
receive a copy of .all exhibits marked at their depositions in connection | emptovees of the pastivs o thied purties svhom
with review of the transcripts. Pages of transcribed deposition testimony or I T A o

I e i N N . Confidential Information under thrs Protective
exhibits to depositions that are designated as Confidential Information

{ Order
pursuant to the process set out in this Order must be separately bound by
the court reporter and may not be disclosed to anyone except as permitted
under this Order.

{9}  Author or recipient. The author or recipient of the document {not including
a person who received the document in the course of litigation); and

(10) Others by Consent. Other persons only by written consent of the producing
party or upon order of the Court and on such conditions as may be agreed
or ordered.

(©)  Eimited Thurd-Party Disclosures for Hishlv Confidertial Information_Thae

parties and counsel for the parties shall not disclose ot permit the disclosure of any Highly

Confidential Tnformation to any third person or 2ntiv_except as set forth i subpar agraphs (1)

(10), Subject 10 these requirements, the Tollowing caiesories of peisons mav_be allowed to

review Highly Confidental Information
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(1} Plainttls Plaintiff Federal Trade Commussion and its emplovees. Plaintific
State of Iinpig and its employees, and personnel retained by the Federal
Trade Commission o1 the State of Mhinoss as experts, investisators, ot
wopsyltants,

(2) Outside Counsel. Dutside counsel of record for the parties and empluxees

of cutside counsel wha have responsibibity for the action 1 uw"ed d they are
not emplovees of a Defondant;
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{4)  The Court and its personne]

{5}  Court Reporters and Recorders. Conrt repopters and recorders engaged for
depositions,

(6) Contractory Thise petsons specifically engaged for the limued purpose of
making copres of documents or o Zing of processing documents

mehudin ide vendors hired to process electronieatly stored document

(7} Consultanis and Experts. Conseliants, mvestigators, or experls emploveds -

aythepadiesorguitide_counsel of recomd for the parties to assist i the
preparation and trial of this action but only provided thiy are not empluved
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i whom dlbclosu;c, 18 raaaonahl nee gsar\« and outside  cuupsel

representiag the witnesses at those depusiiions. but only to the exiend that

ta) the witness wiote or previously had laveful access to the document, (b)
the witness s, or at the time the document was prepared was, an employee
of the nroducing pany, (c) the produciy purty consents to the discloswre,
or {d) the witness 15 an emplovee of 4 party that was pot *he producing
patty, but only to the degree that such employee satisfies the requirements
of Paragranh S(c)3) of this Grder Witnesses shall not retmin a copy of
doorments containing Highly Confidential Information, except wimesses
may receive a copy of alf exhiints maried ar their denositions in connection
with review of the fanseripts. Pages of transeribed deposition testimeny or
exlibiis io depositions that are designated as Highly Confidential
Information pursnant o the process et ont in this Crrder mugt ba separately
tound by the coyt reporter and may not be disclosed 1o anvone except as
permtted under this Order.

(9) __ Author or recipient. The author or reciment of the document {nat includmy

a petson who teceived the document in the course of litigation): and

(10) Others by Conscrit, Other persons enly by wiitten consent of the producine
party or npor order of the Court and on such conditions as muy_be agrecd

ot ordered : 1 Comment {LR208]: The parues propuse specific
_____________________________________ Eurther hemntations on the use of Highly Confidential
L Enon metion, 45 set forth m ths paragroph

(I
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Practice: sections 6(f) and 21 of the Tederul Trade Commission Act; or anv legal oblization

mposed ypon the Pederal Trade Commyssion,

¢e3{d) Control of Documents. Counsel for the parties shall make reasonable
efforts to prevent unauthorized or inadvertent disclosure of Confidential Information_or Highly

Confidential Information. Counse! shall maintain the originals of the forms signed by persons

acknowledging their obligations under this Order for a period of three years after the termination

of the case. |[f any party becomes aware of the unauthorized disclosure of Confidential

Tnformation or Hightv Confidential Information, the party must notify the designatin

Wwriing as soon as piacticable!

6. Inadvertent Failure to Designate. Arn inadvertent failure to designate a
document as Confidential Information or Highly Confidential Information does not, standing
alone, waive the right to so designate the document; provided, however, that a failure to serve
a timely Notice of Designation of deposition testimony as reguired by this Order, even if
inadvertent, waives any protection for deposition testimony. If a party de_signates a document

as Confidential Information or Highly Confidential Information after it was initially produced,

the receiving party, on notification of the designation, must make a reasonable effort to assure
that the document is treated in accordance with the provisions of this Order. No party shall be
found to have violated this Order for failing to maintain the conﬂde_ntiality of material during a
time when that material has not been designated Confidential Information_or Highly

Confidential Information, even where the failure to so designate was inadvertent and where the

material is subsequently designated Confidential Information_ or Highly Cenfidential

Information.

11
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7. Filing of Confidential Information_or Highly Confidential Information. This
Order does not, by itself, authorize the filing of any document under seal. Any party wishing to

file 2 document designated as Confidential Information or Highly Confidential Information in

cornection with a motion, brief or other submission to the Court must comply with LR 26.2.

To.the ¢xtent that 4 document filed or (o be filed undur seal was originally submitied by a third

party, the paty including the materials in jts papers shal] immediately notify the submitter of

auch inclusion| within one day of such filing. o

8. Ne Greater Protection of Specific Documents. Except on privilege grounds not
addressed by this Order, no party may withhold information from discovery on the ground that
it requires protection greater than that afforded by this Order unless the party moves for an order

providing such special protectien.

[ Comment {CC24%: The parties may seek to File

mumerous documents belongng 1o thud partes :n
comneitton with motions and oftier filmyy made m

ihis proceeding  The parties beleeve s provisier 15 |

,[ faxr w therd parties and provides them with adeqaate
| netice of such filing

i

i
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9. Challenges by a Party to Designation as Confidential Information_or Highly

Confidential Information. The designation of any material or document or specific redaction

within a document as Confidential Information or Highly Confidential Information is subject

to challenge by any party. The following procedure shall apply to any such chailenge.
(a) Meet and Confer. A party challenging the designation of Confidential

Information or Highly Confidential Information must do so in good faith and must begin the

process by conferring directly with counsel for the designating party. In conferring, the
chalienging party must explain the basis for its belief that the confidentiality designation was not
proper and must give the designating party an opportunity to review the designated material, to

reconsider the designation, and, if no change in designation is offered, to explain the basis for the

12
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designation. The designating party must respond to the challenge within fveseven "{ézjibysfinggs_

days.

(b Judicial Intervention. A party that elects to challenge a confidentiality
designation may file and serve a motion that identifies the challenged material and sets forth in
detail the basis for the challenge. Each such motion must be accompanied by a competent
declaration that affirms that the movant has complied with the meet and confer requirements of
this procedure. The burden of persuasion in any such challenge proceeding shall be on the
designating party, Until the Court rules cn the challenge, all parties shall continue to treat the
materials as Confidential Information or Highly Confidential Information under the terms of this
Order.

10, Action by the Court. Applications to the Court for an order relating to materials or

documents designated Confidential Information or Highly Confidential Information shall be by

motion. Nothing in this Order or any action or agreement of a pafty under this Order limits the
Court’s power to make orders concerning the disclosure of documents produced in discovery or
at trial.

1l. Use of Confidential Documents or Information at Trial. Nothing in this Order
shall be construed to affect the use of any document, material, or information at any trial or

hearing. A party that intends to present or that anticipates that another party may present

Confidential information or Highly Confidential Information at a hearing or trial shall bring that

issue to the Court’s and pariies’ attention by moticn or in a pretrial memorandum without

disclosing the Confidential Information_or Highly Confidential Information. The Court may

thereafter make such orders as are necessary to govern the use of such documents or information

13
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patty o by & thied party, they shall proyide advance nolice b the other pary or thud oty for

parposes of allowing that party 1o seek_an order from the Court regardine the use of that

documeni _Ifbal ciber party or (hird party wishes w scek an order fiom the Court teparding the

e of that document or fransenpt. the other parts or thnd party shall filc ap appropriste motion

with the Court within 3 davs after it recelves such notice Except where such an urder is granted,

all dogumerdts and transeripts shall be part of the public recurd,

12, [Nothing in this Order: -

(a) Limits a partv's use or disclosure of ity own doguments, information, o

transeripts_of testimony _desionated as_Confidential Information _or Highlv Confidential

Informguon or Highly Confidential Information
42]3. Confidential Information or Highly Confidential Information Subpoenaed or

Ordered Produced in Other I:rt—lg&ﬂ&a@ggc;dggg

(a) 1l & recerving party is served with a subpoena or an order issued in any

investigation or in aay other proceeding or matied otherlitization-that would compel disclosure

of any material or document designated in this action as Confidential Information or Highiy

Confidential Information, the receiving party must so notify the designating party, in writing,

immediately and in no event more than three court days after receiving the subpoena or order.

Such notification must include a copy of the subpoena or court order.

14
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(b)  The receiving party also must immediately inform in writing the party

who caused the subpoena or order to issue in the other investiz

Htigatien that some or all of the material covered by the subpoena or order is the subject of this
Order. In addition, the receiving party must deliver a copy of this Order promptly to the party
in the other action that caused the subpoena to issue.

(c)  The purpose of imposing these duties is to alert the interested persons to
the existence of this Order and to afford the designating party in this case an opportunity to try

to protect its Confidential Information or Highly Cenfidential Information in the cowrt from

which the subpoena or order issued. The designating party shall bear the burden and the
expense of seeking protection in that court of its Confidential Information_or Highly

Confidential Information, and nothing in these provisions should be construed as autherizing or

encouraging a receiving party in this action to disobey a lawful directive from another court.
The obligations set forth in this paragraph remain in effect while the party has in its possession,
custody or control Confidential Information or Highly Confidential Information by the other
party to this case.

14.  Challenges by Members of the Public to Sealing Orders. A party or interested
member of the public has a right to challenge the sealing of particular documents that have
been filed under seal, and the party asserting confidentiality will have the burden of
demonstrating the propriety of filing under seal.

15, Obligations on Conclusion of Litigation.

{a) = Order Continues in Force. Unless otherwise agreed or ordered, this Order

shall remain in force after dismissal or entry of final judgment not subject to further appeal.

ation, proceeding, or matier |

Comment fLR29): See mmiedisiely prior
comment
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{b)  Obligations at Conclusion of Litigation. Within sixty-three days after
dismissal or entry of final judgment not subject to further appeal, all Confidential Information or

Highly Confidential Information and documents marked “CONFIDENTIAL — SUBJECT TO

PROTECTIVE ORDER” or “HIGHLY CONFIDENTIAL — SUBJECT TO PROTECTIVE

ORDER” under this Order, including copies as defined in Y3(a), shall be returned to the
producing party unless: (1) the document has been offered into evidence or filed without
restriction as to disclosure; (2) the parties agree to destruction to the extent practicable in lieu of
return;’ or (3) as to documents bearing the notations, summations, or other mental impressions of
the receiving party, that party elects to destroy the documents and certifies to the producing party
that it has done so.

(c) Retention of Work Product and one set of Filed Documents.
Notwithstanding the above requirements to return or destroy documents, counsel may retain ( '1)
attorney work product, including an index that refers or relates to designated Confidential

Information or Highly Confidential Information so long as that work product does not duplicate

verbatim substantial portions of Confidential Information_or Hichly Confidential Information,

and (2) one complete set of all documents filed with the Court including those filed under seal.

Any retained Confidential Information or Highly Confidential Information shall continue to be

protected under this Order. An attorney may use his or her work product in subsequent litigation,

provided that its use does not disclose or use Confidential Information_or Highly Confidential

Information.
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(c) Deletion of Documents filed under Seal from Electronic Case Filing
(ECF) System. Filings under seal shall be deleted from the ECF system only upon order of the

Court,

16.  Order Subject to Modification. This Order shall be subject to modification by thes- - IFon'natted: Indent: Lefty 0", First Ine: 0.5",

Court on its own initiative or on motion of a party or any other person with standing concerning
the subject matter.

17. No Prior Judicial Determination. This Order is entered based on the
representations and agreements of the parties and for the purpese of facilitating discovery.

Nothing herein shall be construed or presented as a judicial determination that any document or

material designated Confidential Information or Highly Confidential Information by counsel or

roducing party §

Civil Procedure or otherwise until such time as the Court may rule on a specific document or
issue.

187.  Persons Bound. This Order shall take effect when entered and shall be binding
upon all counsel of record and their law firms, the parties, and persons made subject to this Order
by its terms.

19.  For purposes of this Qrder, Amany docurment ot portion thereof submitted by a

Detendant or 8 thud party during s Federal Trade Commission-pesugationthe Commission

investigation or dunng the course of this progeeding that is enutled to confidentiality under the

¥7

s entitled to protection under Rule 26(c) of the Federal Rules of .
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Information or Fh hly |

purpedes-cline-Order  Among

declaration submitted by a third party to the Federal Tiade Commission duning the Conunisyion

onfidential tnformation, parsuaat fo Paracraph 3ay of this Orderfes

y other documents and nformaiun, this protection applies o ans

wvestigation as_well g mformation thar discloses the substance of tht. contents of any
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Commssinn [memmncm—l The wentity of a thid party submithne such Confidermial -

Information or Highly Coniidential Information shal! also b trested as Confidential Enformation

for_the purposes of this Otder where the submitter hag requested such confidential

fremment, However, defense counsel shall be permitted 1o disclose the identity of a third-party

any party from challenging the designation of anvy document desienated as Confidential

Information or Highly Confidential Information pursuant to Paragraph 9 of this Order.

206, ﬁ'bc parties, in conducting discovery from third parties, shall provide to each

third party a copy of this Order so as to mform each tird party of his. her o1 its rights herein,
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So Ordered.

Dated:

U.S. District Judge

1.S. Magistrate Judge
(el . blocks i€ I :
WE SO MOVE WE SO MOVE
and agree to abide by the and agree to abide by the
terms of this Order terms of this Order
Signature Signature
Printed Name Printed Name
Counsel for: Counsel for;
Dated: Dated:

19
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ATTACHMENT A
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
Plaintiff Civil No.
V.
Defendant

ACKNOWLEDGMENT
AND
AGREEMENT TO BE BOUND
The undersigned hereby acknowledges that he/she has read the Confidentiality Order
dated in the above-captioned action and attached hereto, understands the terms thereof, and
agrees to be bound by its terms. The undersigned submits to the jurisdiction of the United
States District Court for the Northern District of Illinois in matters relating to the
Confidentiality Order and understands that the terms of the Confidentiality Order obligate

him/her to use materials designated as Confidential Information or Highly Confidential

Information in accordance with the Order solely for the purposes of the above-captioned action,

and not to disclose any such Confidential Information or Highly Confidential Information to

any other person, firm or concern.
The undersigned acknowledges that violation of the Confidentiality Order may result in

penalties for contempt of court.

Name:
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Job Title:

Employer:

Business
Address:

Date:

Signature
Adopted 06/29/12
| 38042721
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION, ez ai.,

Plaintiffs,
Civil Action No. 1:15-cv-02115-EGS

STAPLES, INC. and
OFFICE DEPOT, INC.,

Defendants.

Defendants’ Motion for Entry of Protective Order

Defendants Staples, Inc. and Office Depot, Inc. submit this Motion for Entry of the

attached Proposed Protective Order. Plaintiffs do not oppose this Motion.

Dated: January 7, 2016 Respectfully Submitted,

Is/ Carrie Mahan Anderson
Carrie Mahan Anderson
(D.C. Bar 459802)

Weil, Gotshal & Manges LLP
1300 Eye Street, N.W.
Washington, D.C. 20005
Telephone: (202) 682-7000
Facsimile: (202) 857-0940
carrie.anderson@weil.com

Counsel for Staples, Inc.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION, ef al.,

V- Civil Action No. 1:15-¢v-02115-EGS

STAPLES, INC. and
OFFICE DEPOT, INC.,

[Proposed] Protective Order

For the purposes of protecting the interests of the parties and third parties in the above-
captioned matter against the improper use and disclosure of confidential information submitted
ot produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order shall govern the handling of all
confidential material, as hereafter defined.

1. As used in this Order, “confidential material” shall refer to any document or portion
thercof that contains privileged information, competitively sensitive information, or
sensitive personal information. “Sensitive personal information” shall refer to, but shall
not be limited to, an individual’s Social Security number, taxpayer identification number,
financial account number, credit card or debit card number, driver’s license number,
state-issued identification number, passport number, date of birth (other than year), and
any sensitive health information identifiable by individual, such as an individual’s
medical records. “Document” shall refer to any discoverable writing, recording,
transcript of oral testimony, or electronically stored information in the possession of a

party or third party. “Commission™ shall refer to the Federal Trade Commission
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(“FTC”), or any of its employees, agents, attorneys, and all other persons acting on its

behalf, excluding persons retained as consultants or experts for purposes of this
proceeding.

2. Any document or portion thereof submitted by a Defendant or a third party during a
Federal Trade Commission investigation or during the course of this proceeding that is
entitled to confidentiality under the Federal Trade Commission Act, or any other federal
statute or regulation, or under any federal court or Commission precedent interpreting
such statute or regulation, as well as any information that discloses the substance of the
contents of any confidential materials derived from a document subject to this Order,
shall be treated as confidential material for purposes of this Order. The identity of a third
party submitting such confidential material shall also be treated as confidential material
for the purposes of this Order where the submitter has requested such confidential
treatment. However, defense counsel shall be permitted to disclose the identity of a third-
party submitter to an employee of a Defendant after first giving notice to counsel for
Plaintiffs and the third party submitter that defense counsel intends to make such
disclosure for the purpose of preparing the defense. Plaintiffs or the third-party submitter
may petition the Court for a protective order within three business days after receipt of
notice from Defendant’s counsel. If no motion is filed within three business days,
defense counsel may make the intended disclosure. Defendants’ counsel shall instruct
any employee to whom disclosure is made that (1) the disclosure is for the limited
purpose of preparing the defense, (2) the submitter’s identity and the fact that the

submitter provided evidence in the investigation shall not be disclosed or used for any
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purpose other than aiding counsel, and (3) that violation of this Protective Order may

subject the employee to the sanctions described in Paragraph 7 of this Order.

3. 'The parties and any third parties, in complying with informal discovery requests,
disclosure requirements, or discovery demands in this proceeding may designate any
responsive document or portion thereof as confidential material, including documents
obtained by them from third parties pursuant to discovery or as otherwise obtained.

4. Any third party may file objections to any provision of this Order within five calendar
days of its entry. Moreover, the parties, in conducting discovery from third parties, shall
provide to each third party a copy of this Order so as to inform each such third party of -
his, her, or its rights herein. Nothing in this order shall be construed as limiting any rights
of a non-party from seeking other or further relief from this Court regarding the
disclosure of confidential material.

5. A designation of confidentiality shall constitute a representation in good faith and after
careful determination that the material is not reasonably believed to be already in the
public domain and that counsel believes the material so designated constitutes
confidential material as defined in Péragraph I of this Order.

6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thercof),
or if an entire folder or box of documents is confidential by placing or affixing to that
folder or box, the designation “CONFIDENTIAL—FTC v. Staples Inc. and Office
Depot, Inc., Case No. 1:15-cv-02115-EGS (D.D.C.),” or any other appropriate notice that
identifies this proceeding, together with an indication of the portion or portions of the

document considered to be confidential material. Confidential information contained in
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electronic documents may also be designated confidential by placing the designation

“CONFIDENTIAL—FTC v. Staples Inc. and Office Depot, Inc., Case No. 1:15-cv-
02115-EGS (D.D.C.),” or any other appropriate notice that identifies this proceeding, on
the face of the CD or DVD or other medium on which the document is produced.
Masked or otherwise redacted copies of documents may be produced where the portions
masked or redacted contain privileged matter, provided that the copy shall indicate at the
appropriate point that portions have been masked or redacted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Court presiding over this
proceeding, personnel assisting the Court, the Plaintiffs, any state or commonwealth that
may hereafter join this action as a plaintiff (provided such state or commonwealth has
signed an agreement to abide by the terms of this Protective Order), Plaintiffs’
employees, and personnel retained by Plaintiffs as experts or consultants for this
proceeding; (b) judges and other court personnel of any court having jurisdiction over
any appellate proceedings involving this matter; (c) outside counsel of record for any
Defendant, their associated attorneys and other employees of their law firm(s), provided
they are not employees of a Defendant; (d) anyone retained to assist outside counsel in
the preparation or hearing of this proceeding including consultants, provided they are not
affiliated in any way with a Defendant; (¢) any witness or deponent who may have
authored or received the information in question; and (f) the following in-house counset
of Defendants: Michael T. Williams (Staples); Elisa D. Garcia (Office Depot); Dolly
Voorhees Davis (Office Depot); and Heather Stern (Office Depot), or other in-house
counsel subsequently identified and agreed to by the Parties or by order of the Court,

provided that the number of in-house counsel with access to confidential material shall
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not exceed three per Defendant. The in-house counsel identified in this sub-part (f) may

only access declarations produced by Plaintiffs, draft and final versions of pleadings,
motions, and other briets, hearing transcripts and expert reports—including portions of
such filings, transcripts, or reports that quote or paraphrase confidential material— but not
exhibits to such filings, transcripts or reports or underlying discovery material (other than
declarations produced by Plaintiffs), that has been designated as confidential pursuant to
Paragraph 6 of this Order. In preparation for trial, the in-house counsel listed in this sub-
part (f) may review documents or other discovery material containing confidential
material that are included in Plaintiffs’ exhibit list or that are proposed by outside counsel
for inclusion in Defendants’ exhibit lists. Before providing such materials to in-house
counsel listed in this sub-part (f), Defendants shall redact all confidential material
included in their proposed exhibit lists that is not material to the proposed merger or this
litigation. The access designated in-house counsel may have to confidential material is
subject to reconsideration for good cause shown. The in-house counsel listed in this sub-
part (f) shall have access to such confidential material for the purpose of defending this
litigation only. Defendants’ in-house counsel identified in this sub-part (f) may only
access confidential material in person at the offices of their outside counsel, or using a
secure electronic data room or document review platform using individual login
identification and passwords. Plaintiffs and Defendants shall promptly report any
confirmed or suspected unauthorized use or disclosure of confidential material to the
Court and opposing counsel. Any knowing and intentional violation of this Order by
Plaintiffs, Defendants, or any persons with access to confidential material pursuant to this

Protective Order may be deemed contempt and punished by a fine up of to $250,000.
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An adjudicated violator of this Protective Order may not seek reimburserment or

indemnification, or exercise any statutory, regulatory, or collective bargaining
indemnification rights, for any fines up to $250,000; however, said violator may seek
reimbursement or indemnification for defense costs. If the violator is an attorney, the
Court may recommend to the appropriate professional disciplinary authority that the
attorney be sanctioned, suspended or disbarred.

8. Upon entry of this Order, Plaintiffs shall serve on all Producing Parties a notice that
names the in-house counsel listed in sub-part (f) of Paragraph 7 of this Order within 2
calendar days, and informs the Producing Parties that the named in-house counsel may
have access to confidential material. In-house counsel shall not receive access to
confidential material earlier than five business days after Plaintiffs serve notice to
Producing Parties absent express written consent of the Producing Parties. Before the
expiration of that five-day period, a Producing Party (or Plaintiffs on behalf of the
Producing Party} may file an objection with the Court, stating the basis for its objection
to any disclosure. If any such objection(s) is filed, in-house counsel may not access that
Producing Party’s confidential material until all applicable objections are resolved. Any
objections to the disclosure of confidential material shall be decided on an expedited
schedule: Defendants may file a brief responding to any objection within three business
days of the filing of any objection. The Producing Party (or Plaintiffs on behalf of the
Producing Party) may file a reply within three business days thereafter. All filings shall
be limited to four pages, excluding exhibits.

9. Disclosure of confidential material to any person described in Paragraph 2 or 7 of this

Order shall be only for the purposes of the preparation and hearing of this proceeding, or
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10.

11.

any appeal therefrom, and for no other purpose whatsoever, provided, however, that the
Plaintiffs may, subject to taking appropriate steps to preserve the confidentiality of such
material, use or disclose confidential material as provided in the Commission’s Rules of
Practice; sections 6(f) and 21 of the Federal Trade Commission Act; or any legal -
obligation imposed upon a Plaintiff.

In the event that any confidential material is contained in any pleading, motion, exhibit or
other paper filed or to be filed with the Court, the Court shall be so informed by the Party
filing such papers, and such papers shall be filed under seal. To the extent that such
material was originally submitted by a third party, the party including the material in its
papers shall immediately notify the submitter of such inclusion. Confidential material
contained in the papers shall remain under seal until further order of the Court, provided,
however, that such papers may be furnished to persons or entities who may receive
confidential material pursuant to Paragraphs 7 or 9. Upon or after filing any paper
containing confidential material, the filing party shall file on the public record a duplicate
copy of the paper that does not reveal confidential material. Further, if the protection for
any such material expires, a party may file on the public record a duplicate copy which
also contains the formerly protected material.

If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall
provide advance notice to the other party or third party for purposes of allowing that
party to seek an order that the document or transcript be granted in camera treatment. 1f
that party wished in camera treatment for the document or transcript, the party shall file

an appropriate motion with the Court within five days after it receives such notice.
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12

13.

Except where such an order is granted, all documents and transcripts shall be part of the
public record. Where in camera treatment is granted, a duplicate copy of such document
or transcript with the confidential material deieied therefrom may be piaced on the public
record.

If any party receives a discovery request in any investigation or in any other proceeding
or matter that may require the disclosure of confidential material submitted by another
party or third party, the recipient of the discovery request shall promptly notify the
submitter of receipt of such request. Unless a shorter time is mandated by an order of a
court, such notification shall be in writing and be received by the submitter at least ten
business days before production, and shall include a copy of this Protective Order and a
cover letter that will apprise the submitted of its rights hereunder. Nothing herein shall
be construed as requiring the recipient of the discovery request or anyone else covered by
this Order to challenge or appeal any order requiring production of confidential material,
subject itself to any penalties for non-compliance with any such order, or to seek any
relief from the Court. The recipient shall not oppose the submitter’s efforts to challenge
the disclosure of confidential material. In addition, nothing herein shall limit the
applicability of Rule 4.11(e) of the Commission’s Rules of Practice, 16 C.F.R. § 4.1 I(e),
to discovery requests in another proceeding that are directed to the Commission.

At the time that any consultant or other person retained to assist counsel in the
preparation of this action concludes participation in the action, such person shall return to
counsel all copies of documents or portions thereof designated confidential that are in the
possession of such person, together with all notes, memoranda, or other papers containing

confidential information. At the conclusion of this proceeding, including the exhaustion
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of judicial review, the parties shall return documents obtained in this action to their

submitters, provided, however, that the Commission’s obligation to return documents
shall be governed by the provisions of Rule 4:12 of the Rules of Practice, 16 C.F.R. §
4.12.

14. The provision of this Protective Order, insofar as they restrict the communication and use
of confidential discovery material, shall, without written permission of the submitter or

further order of the Court, continue to be binding after the conclusion of this proceeding.

SO ORDERED:

Dated: Janvary 2016

»

Judge Emmet G. Sullivan
United States District Court Judge
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that on the 7th day of January, 2016, I filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will automatically send a notification of

such filing to all registered participants.

Dated: January 7, 2016 /s/ S. Nicole Booth

S. Nicole Booth
Paralegal
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

)
FEDERAL TRADE COMMISSION, )
)
Plaintiff, )

) Case No. 1:15-cv-1080-DAP
V. )

) The Hon. Dan A. Polster

STERIS CORPORATION, et al., )
)
Defendants. )
)
)

JOINT MOTION FOR ENTRY OF A FINAL PROTECTIVE ORDER

Plaintiff Federal Trade Commission, Defendant STERIS Corporation, and Defendant
Synergy Health p]c, by their designated attorneys, respectfully move this Court to enter a
Protective Order in this case. In accordance with Fed. R. Civ. P. 26(c)(1)(G) and Local Civil
Rule 7, all parties met and conferred regarding the subject of this joint motion.

The proposed Protective Order is attached.
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Dated: June 23, 2015

Respectfully submitted,

/8/ John M. Majoras
John M. Majoras (Ohio Bar. No. 0036780)
JONES DAY
Street Address:
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
Mailing Address:
P.O. Box 165017
Columbus, OH 43216-5017
Telephone: (614) 469-3939
Facsimile: (614)461-4198
Email: jmmajoras@jonesday.com

Geolfrey S. Trwin (admitted pro hac vice)
Louis K. Fisher (admitted pro hac vice)
Michael S. Fried (admitted pro hac vice)
Tara Lynn R. Zurawski (admitted pro hac vice)
JONES DAY

51 Louisiana Avenue, N.W.

Washington, D.C. 20001-2113
Telephone: (202) 879-3939

Facsimile: (202) 626-1700

Email: gsirwin@jonesday.com

Email: Ikfisher@jonesday.com

Email: msfried@jonesday.com

Email: tzurawski@jonesday.com

Counsel for Defendant STERIS Corporation

/s/ David H._Bamberger

David H. Bamberger {(admitted pro hac vice)
Julie A. Gryce (admitted pro hac vice)

DLA PIPER LLP (US)

500 8th Street, NW

Washington DC 20004

Telephone: 202.799.4000

Facsimile: 202.799.5000

Email: david.bamberger@dlapiper.com
Email: julie.gryce@dlapiper.com
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Paolo Morante (admitted pro hac vice)
Steven Levitsky (admitted pro hac vice)
DLA Piper LLP (US)

1251 Avenue of the Americas, 27th Floor
New York, NY 10020-1104

Telephone: 212.335.4500

Facsimile: 212.335.450]

Email: paolo.morante@dlapiper.com
Email: steven.levitsky@dlapiper.com

Counsel for Defendant Synergy Health plc

/8/ Tara Reinhart

Tara Reinhart

Michael Moiseyev

Daniel K. Zach

Peter Colwell

FEDERAL TRADE COMMISSION
Burcau of Competition

400 7th Street, Southwest
Washington, DC 20024
Telephone: 202.326.3106
Facsimile: 202.326.2655
Email: mmoiseyev@ftc.gov

Jonathan L. Kessler

FEDERAIL TRADE COMMISSION
200 Eaton Center

1111 Superior Avenue

Cleveland, OH 44114

Telephone: 216.263.3436

Email: jkessler@ftc.gov

Counsel for Plaintiff Federal Trade Commission
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CERTIFICATE OF SERVICE

I hereby certify that on June 23, 2015, a copy of the foregoing was filed electronically
with the Clerk of the United States District Court for the Northern District of Ohio, Eastern
Division, using the CM/ECF system, causing it to be served on all registered users to be noticed
in this matter, including:

Michael Moiseyev

Tara Reinhart

Daniel K. Zach

Peter Colwell

FEDERAL TRADE COMMISSION
400 7th St., SW
Washington, DC 20024
Email: mmoiseyev@ftc.gov
Email: treinhart@ftc.gov
Email: dzach@ftc.gov
Email: pcolwell@ftc.gov

Jonathan L. Kessler

FEDERAL TRADE COMMISSION
200 Eaton Center

1111 Superior Avenue

Cleveland, OH 44114

Telephone: 216.263.3436

Email: jkessler@ftc.gov

Counsel for Plaintiff Federal Trade Commission

/s/ John M. Majoras
John M. Majoras (Ohio Bar. No. 0036780)
JONES DAY
Street Address:
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215-2673
Mailing Address:
P.O. Box 165017
Columbus, OH 43216-5017
Telephone: (614) 469-3939
Facsimile: (614) 461-4198
Email: jmmajoras@jonesday.com

Counsel for Defendant STERIS Corporation
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

)
FEDERAL TRADE COMMISSION, )
)
Plaintiff, )

) Case No. 1:15-cv-1080-DAP
v. )

) The Hon. Dan A. Polster

STERIS CORPORATION, et al., )
)
Defendants. )
)
)

[PROPOSED] PROTECTIVE ORDER

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order shall govern the handling of all

Protected material, as hereafter defined.

1. As used in this Protective Order, “Confidential” material shall refer to any

document or portion thereof that contains privileged information, competitively sensitive
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information, or sensitive personal information that is not otherwise designated “Highly

Confidential” material. “Sensitive personal information™ shall refer to, but shall not be limited
to, an individual’s Social Security number, taxpayer identification number, financial information,
credit card or debit card number, driver’s license number, state-issued identification number,
passport number, date of birth (other than year), and any sensitive health information identifiable
by individual, such as an individual’s medical records. “Competitively sensitive information”
shall refer to, but is not limited to, trade secrets or other confidential research, development,
commercial, and financial information, as such terms are used in Rule 26(c)(1)(G) of the Federal
Ruies of Civil Procedure, and in the cases so construing that rule. “Document” shall refer to any
discoverable writing, recording, transcript of oral testimony, or electronically stored information
in the possession of a party or a third party.

2. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this proceeding. “Producing Party” shall mean
any defendant or non-party to this matter, or in a Commission investigation or administrative
proceeding.

3. “Highly Confidential” material shall refer to material that contains any of the
following categories of competitively sensitive information that has not otherwise been
disclosed: (1) specific cost, pricing, sales, revenue, or margin information relating to a
Producing Party or a customer of a Producing Party; (2) specific current or future pricing plans;
(3) specific information on capacity or plans for capacity expansion; (4) proprietary technology
and know-how; or (5) current or future Strategies or Policies Related to Competition. “Strategies

or Policies Related to Competition” means information relating to a company’s approach to
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negotiating with specific customers, targeting specific customers, identifying or in any other

manner attempting to win specific customers, retaining specific customers, or risk of loss of
specific customers, including, but not limited to, all sales personnel call reports, market studies,
forecasts, and surveys which contain such information.”

4. “Protected” material shall refer to any information designated, in proper
accordance with this Order, as “Confidential” or “Highly Confidential.”

5. Any document or portion thereof submitted by a Defendant or a third party during
an FTC investigation or during the course of this proceeding that is entitled to confidentiality
under the Federal Trade Commission Act, or any other federal statute or regulation, or under any
federal court or Commission precedent interpreting such statute or regulation, as well as any
information that discloses the substance of the ¢ontents of any Confidential materials derived
from a document subject to this Protective Order, shall be treated as Confidential material for
purposes of this Protective Order. The identity of a third party submitting such Confidentiat
material shall also be treated as Confidential material for the purposes of this Protective Order
where the submitter has requested such confidential treatment. However, defense counsel shali
be permitted to disclose the identity of a third-party submitter to an employee of a Defendant
after first giving notice to counsel for the FTC that defense counsel intends to make such
disclosure for the purpose of preparing the defense. If a Producing Party wishes to designate a
document, or portion thereof, or category of documents previously submitted by it during a
Commission investigation as Highly Confidential, it shall notify the parties in this matter within
seven (7) business days of entry of this Order, specifying each such document, or portion thereof,
or category of documents. During this notification period, such designated material previously

submitted to the Commission shall be treated by the parties as Highly Confidential.
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6. The parties and any third parties, in complying with informal discovery requests,

disclosure requirements, or discovery demands in this proceeding may designate any responsive
document or portion thereof as Protected material, including documents obtained by them from
third parties pursuant to discovery or as otherwise obtained.

7. The parties, in conducting discovery from third parties, shall provide to each third
party a copy of this Protective Order so as to inform each third party of his, her, or its rights
herein.

8. A designation of material as “Confidential” shall constitute a representation in
good faith and after careful determination that the material is not reasonably belicved to be
already in the public domain and that counsel believes the material so designated constitutes
Confidential material as defined in Paragraph 1 of this Order.

9. A designation of material as “Highly Confidential” shall constitute a
representation in good faith and after careful determination that the material is not reasonably
believed to be already in the public domain and that counsel believes the material so designated
constitutes Highly Confidential material as defined in Paragraph 3 of this Order.

10.  Material may be designated as “Confidential” by placing on or affixing to the
document containing such material (in such manner as will not interfere with the legibility
thereof), or, if an entire folder or box of documents is confidential, by placing or affixing to that
folder or box, a designation that identifies the document as being Confidential. Confidential
information contained in electronic documents may also be designated as “Confidential” by
placing a designation that identifies the information as Confidential on the face of the CD or
DVD or other medium on which the document is produced. Masked or otherwise redacted

copies of documents may be produced where the portions masked or redacted contain privileged
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material, provided that the copy produced shall indicate at the appropriate point that portions

have been masked or redacted and the reasons therefor.

11.  Material may be designated as “Highly Confidential” by placing on or affixing to
the document containing such material (in such manner as will not interfere with the legibility
thereof), or, if an entire folder or box of documents is confidential, by placing or affixing to that
folder or box, a designation that identifies the document as being Highly Confidential. Highly
Confidential information contained in electronic documents may also be designated as “Highly
Contidential” by placing a designation that identifies the information as Highly Confidential on
the face of the CD-or DVD or other medium on which the document is produced. Masked or
otherwise redacted copies of documents may be produced where the portions masked or redacted
contain privileged material, provided that the copy produced shall indicate at the appropriate
point that portions have been masked or redacted and the reasons therefor.

12. Nothing in this Order precludes any submitter of Protected material from re-
classifying its own material previously designated “Highly Confidential” as “Confidential” at
any time.

13. Ifreasonably segregable material designated Highly Confidential appears in a
document that is otherwise Confidential or non-protected, the Producing Party shall produce
along with the Highly Confidential version of the document a separate document that visibly
redacts the Highly Confidential material, noting the redaction, and the redacted document may
be treated as Confidential or unprotected, respectively.

14. Confidential material shall be disclosed only to: (a) the Court presiding over this
proceeding, personnel assisting the Court, the Plaintiff, Plaintiff’s employees, and personnel

retained by Plaintiff as experts or consultants for this proceeding; (b) judges and other court
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personnel of any court having jurisdiction of any appellate proceeding involving this matter; (c)

outside counsel of record for any Defendant, their associated attorneys, and other employees of
therr law firm(s), provided they are not employees of a Defendant; (d) anyone retained to assist
outside counsel in the preparation or hearing of this proceeding including consultants, provided
they are not affiliated in any way with a Defendant and have signed an agreement to abide by the
terms of this Protective Order; () any witness or deponent who may have authored or received
the information in question; and (f) Defendant STERIS Corporation’s employee identified on
Exhibit A hereto, and his secretaries and paralegals. Defendant STERIS Corporation’s employee
identified on Exhibit A hereto and his secretaries and paralegals may only access Confidential
material in person at the offices of their outside counsel, or using a secure electronic data room
or document review platform using individual login identifications and passwords.

15.  Highly Confidential material shall be disclosed only to: (a) the Court presiding
over this proceeding, personnel assisting the Court, the Plaintiff, Plaintiff’s employees, and
personnel retained by Plaintiff as experts or consultants for this proceeding; (b) judges and other
court personnel of any court having jurisdiction of any appellate proceeding involving this
matier; (c) outside counsel of record for any Defendant, their associated attorneys, and other
employees of their law firm(s), provided they are not employees of a Defendant; (d) anyone
retained to assist outside counsel in the preparation or hearing of this proceeding including
consultants, provided they are not affiliated in any way with a Defendant and have signed an
agreement to abide by the terms of this Protective Order; and (e) any witness or deponent who
may have authored or received the information in question. The parties shall promptly report
any confirmed or suspected unauthorized use.or disclosure of Protected material to the Court and

to the other parties.
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16.  Disclosure of Protected material to any person described in Paragraphs 14 and 15

of this Protective Order shall be only for the purposes of the preparation and hearing of this
proceeding, or any appeal therefrom, and for no other purpose whatsoever, provided, however,
that the Commission may, subject to taking appropriate steps to preserve the confidentiality of
such material, use or disclose Protected material as provided by its Rules of Practice, sections
6(f) and 21 of the Federal Trade Commission Act; or any other legal obligation imposed upon
the Commission.

7. Inthe event that any Protected material is contained in any pleading, motion,
exhibit or other paper filed, or to be filed, with the Court, the Court shall be so informed by the
party filing such papers, and such papers shall be filed under seal and/or in camera as
appropriate. Protected material contained in the papers shall continue to have sealed and/or in
camera treatment, provided, however, that such papers may be furnished to persons or entities
who may receive Protected material pursuant to Paragraphs 14 or 15. Upon or after filing any
paper containing Protected material, the filing party shall file on the public record a duplicate
copy of the paper that does not reveal Protected material. Further, if the protection for any such
material expires or is waived, a party may file on the public record a duplicate copy which also
contains the formerly Protected material.

18.  Counsel for all parties to this action shall use their best efforts to avoid the need to
disclose the contents of any Protected materials when questioning witnesses or making
arguments during the hearing.

19.  Where it is not possible to avoid disclosing the contents of Protected materials
during witness examinations, counsel for all parties shall use their best efforts to consolidate

their questioning regarding Protected materials to a single portion of their examination of that
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witness, such as at the beginning or end of the examination, and shall notify the Court and

counsel for the other parties before proceeding with such questioning. For that portion of the
witness examination, the Court shall close the courtroom to the public and any employee
representatives of the Defendants who are not authorized to view the Protected material.

20.  If Protected materials are used during the hearing by counsel for any party, such
materials shall be displayed in Court in a manner that shows them only to the testifying witness,
counsel, and the Court.

21.  Ifany party receives a discovery request in any investigation or in any other
proceeding or matter that may require the disclosure of Protected material submitted by another
party or third party, the recipient of the discovery request shall promptly notify the submitter of
the receipt of such request. Unless a shorter time is mandated by an order of a court, such
notification shall be in writing and be received by the submitter at least 10 business days before
production, and shall include a copy of this Protective Order and a cover letter that will apprise
the submitter of its rights hereunder. Nothing herein shall be construed as requiring the recipient
of the discovery request or anyone ¢lse covered by this Protective Order to challenge or appeal
any order requiring production of Protected material, to subject itself to any penalties for non-
compliance with any such order, or to seck any relief from the Court. The recipient shall not
oppose the submitter’s efforts to challenge the disclosure of Protected material. In addition,
nothing herein shall limit the applicability of Rule 4.11(e) of the Commission’s Rules of
Practice, 16 C.F.R. § 4.11(e), to discovery requests in another proceeding that are directed to the
Commission.

22, Atthe time that any consultant or other person retained to assist counsel in the

preparation of this action concludes participation in the action, such person shall return to
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counsel all copies of documents or portions thereof designated confidential that are in the

possession of such person, together with all notes, memoranda, or other papers containing
confidential information. At the conclusion of this proceeding, including the exhaustion of
judicial review, the parties shall return documents obtained in this action to their submitters, or
shall certify to the submitters that such documents have been destroyed, provided, however, that
the Commission's obligation to return documents shall be governed by the provisions of Rule
4.12 of the Rules of Practice, 16 C.F.R. § 4.12.

23.  The provisions of this Protective Order, insofar as they restrict the communication
and use of confidential discovery material, shall, without written permission of the submitter or
further order of the Court, continue to be binding after the conclusion of this proceeding.

ISSUED this ___ day of . 2015, at a.m./p.m.

ORDERED:

United States District Judge
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Exhibit A

1. J. Adam Zangerle, Vice President, General Counsel, and Secretary, STERIS Corporation
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESGTA
The Valspar Corporation and
Valspar Sourcing, Inc.,
Plaintiffs,
vs. PROTECTIVE ORDER

Kronos Worldwide, Inc., and
Millennium Inorganic Chemicals, Inc.,

Defendants. Court File No. 13-3214 (RHK/LIB)

Upon consideration of the Stipulation of the parties [Docket No. 113] as modified by this
Court in accordance with Fed. R. Civ. P. 26(c), it is --

HEREBY ORDERED that:

1. This Protective Order (*Order’} shall apply to all documents, records, tangible
materials and other information produced, served, or disclosed in this action from the inception of
the case until its conclusion, including all appeals. Material designated as “Confidential” or
“Attorneys Eyes Only” shall remain “Confidential” or “Attorneys Eyes Only” thereafter, and the
Parties agree that the Court shall retain continuing jurisdiction during the balance of this action and

afler its conclusion to enforce this Order.

2. As used in this Order, these terms have the following meanings:
a. “Attorneys” means counsel of record;
b. “Attorneys Eyes Ounly” Information or Items means

information that consists of or documents that contain:

{1)  highly sensitive financial, sales, pricing,
marketing and/or strategic business planning
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information for the period January, 2011 through the
date of trial in this action, including, but net limited
to, raw material pricing and supplier negotiations and
communications, purchasing strategies, non-public
customer communications, pricing, and information,
non-public company financial information, forecasts,
strategy or similar information; or

(2) paint formulas.

c. “Confidential” documents are documents designated pursuant
to paragraph 3;
d. “Documents™ are all materials produced in the course of

discovery, all Answers to Interrogatories, all Answers to Requests for
Admission, all Responses to Requests for Production of Documents,
all deposition testimony and deposition exhibits, all expert reports
and exhibits thereto, and filings and pleadings;

e. “Minnesota Action” means the above-captioned matter styled
The Valspar Corporation et al. v. Kronos Worldwide, Inc., et al.,
Case No. 13-3214 (RHK/LIB).

f. “Texas Action” means the case styled as The Valspar
Corporation et al. v. Huntsman International LLC, Case No. 4:14-cv-
01130, venued in the United States District Court for the Southern
District of Texas.

g “Delaware Action” means the case styled as The Valspar
Corporation et al. v. E. I. DuPont de Nemours, Case No. 1:14-cv-
00527, venued in the United Stated District Court for the District of
Delaware.

h. “Qutside Vendors” means messenger, copy, coding, and other
clerical-services vendors not employed by a party or its Attorneys;

i “Related Action” means the Texas Action, the Delaware
Action, and any subsequent cases or proceedings that the Parties
agree should be treated as “Related Actions” for the purposes of this
Protective Order.
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] “Written Assurance” means an executed document in the
form attached as Exhibit A.
3. A Party may designate a document “Confidential” to protect Documents that a Party

or third party believes in good faith to contain confidential commercial, proprietary, financial or
business information, trade secrets, private or personal information, or other confidential research,
development, regulatory or commercial information which is, by its nature, confidential.

4. Documents shall be designated as “Confidential” by placing or affixing on the
document, in a manner which shall not interfere with its legibility, the notation “CONFIDENTIAL.”
Documents bearing the notation “CONFIDENTIAL 13-3214 (RHK/LIB)” or similar notations are
deemed notated as “CONFIDENTIAL” for the purposes of this Order. Electronic or native
documents or data shall be similarly marked where practicable, and where not practicabie, written
notification by a producing party that it is producing Documents designated as “Confidential” shall
suffice. Solely for the purposes of the efficient and timely production of documents, and to avoid
the need for a detailed and expensive confidentiality examination of documents the disclosure of
which is not likely to become an issue, a producing party may initially designate as “Confidential”
any Document that is not publicly available.

5. All “Confidential” or “Attorneys Eyes Only” documents, along with the information
contained in the documents, shall be used solely for the purpose of the Minnesota Action or any
Related Action, and shall not be used for any other purpose, including, without limitétion, any
business or commercial purpose, or dissemination to the media. No person receiving such

documents shall, directly or indirectly, use, transfer, disclose, or communicate in any way the
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documents or their contents to any person other than those specified in paragraph 6 and 7. Any
other use or communication is prohibited.
6. Access to any “Confidential” document shall be limited to:

a. outside counsel, including any attormey of a law firm
designated as attorneys of record in the Minnesota Action, as well as
paralegals, secretaries, and clerical staff working with such attorneys,
and QOutside Vendors providing services to such attorneys, such as
cOpying services;

b. in-house litigation attorneys and paralegals for any Party;

c. independent (i.e., non-employee) persons retained by a Party
or its Attorney solely for the purpose of assisting counsel of record
in the prosecution, defense or settlement of this action, such as
independent experts, consultants, investigators, mock jurors,; focus
groups, or consultants, but only in accordance with the provisions of
paragraph 10 hereof;

d. the Court, the Court’s staff attorney(s), and judicial assistants
of the Court;

e. court reporters and videographers;

f. any person identified within a specific document, including
the author, addressee, or recipient of the document, or any other
person who has or would have had access to the information
contained in the document by virtue of his’her employment, provided
that if such person is not a party’s current employee, officer or
director, such person must agree to be bound by the terms of this

Order;

Q. any former employee of a party may see documents produced
by his or her former employer.

h. Two employees of a party required in good faith to provide
material assistance in the conduct of the litigation of the Minnesota
Action or a Related Action. Each party will provide advance notice
to all parties of the identity of those employees. If a producing party
objects, the employees at issue may not view that producing party’s

4.
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“Confidential” information, provided that the designating party may
seek relief from the Court following a good faith meet and confer
effort with the producing party to resolve the objection. In the event
that any party desires to designate additional employees to provide
material assistance in the conduct of the litigation of the Minnesota
Action or a Related Action, the parties shall meet and confer
regarding the designation of additional employees. If, following a
good faith meet and confer effort, the parties cannot agree that
additional employees may be designated, the requesting party may
seek a subsequent order of this Court;

i. any other person designated by written agreement between the
Parties or by subsequent order of this Court after reasonable notice
to all Parties.

7. Access to any “Attorneys Eyes Only” document shall be limited to:

a. outside counsel, including any attorney of a law firm
designated as attorneys of record in the Minnesota Action, as well as
paralegals, secretaries and clerical staff working with such attorneys,
and Outside Vendors providing services to such attorneys, such as
copying services;

b. in-house litigation attorneys and paralegals for the parties;

c. independent (i.¢., non-employee) persons retained by a Party
or its Attorney solely for the purpose of assisting counsel of record
in the prosecution, defense or settlement of this action, such as
independent experts, consultants, investigators, mock jurors, focus
groups, or consultants, but only in accordance with the provisions of
paragraph 10 hereof;

d. the Court, the Court’s staff attorney(s), and judicial assistants
of the Court;

€. court reporters and videographers;

f. any person identified within a specific document, including

the author, addressee, or recipient of the document, or any other
person who has or would have had access to the information
contained in the document by virtue of his/her employment, provided
that if such person is not a party’s current employee, officer or

-5-
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director, such person must agree to be bound by the terms of this
Order;

g. any former employee of a party may see documents produced
by his or her former employer;

h. any other person designated by written agreement between the
Parties or by subsequent order of this Court after reasonable notice
to all Parties.

8. Third parties producing documents in the course of this action may alse designate
documents as “Confidential,” or “Attorneys Eyes Only,” subject to the same protections and
constraints as the parties to the action. A copy of the Protective Order shall be served along with
any subpoena served in connection with this action. All documents produced by such third parties

"T7al

shall be treated as “Confidential” or “Attorneys Eyes Only” for a period of fourteen (14) business
days from the date of their production, and during that period any party may designate such
documents as “Confidential” or “Attorneys Eyes Only” pursuant to the terms of the Protective
Order.

9. A Party that has previously produced information to another party in connection with
this action may designate such information as “Confidential.” Such designation shall be made
within fourteen (14) business days of the entry of this Order, and in the meantime, Parties shall treat
all material as designated. The previous disclosure of materials not previously designated as

“Confidential™ shall not be actionable, provided that no additional disclosure of those materials

occurs in violation of this Order.
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10. Each person appropriately designated pursuant to paragraphs 6(c), (f), (g), (h), or (i)
and/or paragraphs 7(c), (f), (g), or (h) to receive “Confidential” or “Attorneys Eyes Only”
information shall execute a “Written Assurance” in the form attached as Exhibit A.

11. All depositions or portions of depositions taken in this action that contain
Confidential or Attorneys Eyes Only information may be designated “Confidential” or “Attorneys
Eyes Only” and thereby obtain the protections accorded other “Confidential” or “Attorneys Eyes
Only” documents. Confidentiality designations for depositions shall be made either on the record
or by written notice to the other party within fourteen (14) business days of receipt of the transcript.
Unless otherwise agreed, depositions shall be treated as “Confidential” or “Attorneys Eyes Only”
during the 14-day period following receipt of the transcript. The deposition of any witness (or any
portion of such deposition) that encompasses “Confidential” or “Attorneys Eyes Only” information
shall be taken only in the presence of persons who are qualified to have access to such information.
To the extent a party belicves it is reasonably necessary for a noticed deponent or a person
designated pursuant to Fed. R. Civ. P. 30(b)(6) to review documents or information marked
“Contidential” to which that witness would not otherwise be permitted access in accordance with
this Order in order to prepare testimony in connection with the Minnesota Action, the requesting
party shall give notice to all parties 14 business days in advance of disclosure of the Confidential
information and the name of the witness to whom the disclosure is sought to be made. The
producing party has seven (7) business days in which to object in writing to the request. Absent
objection, and upon execution by the witness of Exhibit A, the witness may review the

“Confidential” documents and information identified in the notice for the limited purpose of
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preparing testimony for deposition. If the producing party objects to the disclosure, the parties shall
meet and confer regarding the request for disclosure. If, following a good faith meet and confer
effort, the parties cannot agree, the requesting party may seck a subsequent order of this Court.

12.  Any party who inadvertently fails to identify documents as “Confidential” or
“Attorneys Eyes Only” shall, promptly upon discovery of its oversight, provide written notice of the
error and substitute appropriately-designated documents. Any party receiving such improperly-
designated documents shall retrieve such documents from persons not entitled to receive those
documents and, upon receipt of the substitute documents, shall return or destroy the improperly-
designated documents.

13.  Documents, including, without limitation, those designated as “Confidential” or
“Attorneys Eyes Only” under this Order, shall not be copied or otherwise reproduced except to the
extent such copying or reproduction is reasonably necessary for permitted uses in the Minnesota
Action or Related Actions. The protections conferred by this Order cover not only Documents,
including, without limitation, those designated as “Confidential” or “Attorneys Eyes Only,” but also
any information copied or extracted there from, as well as all copies, excerpts, summaries, or
compilations thereof (hereinafter referred to collectively as “copies™), testimony, conversations, or
presentations by parties or counsel to or in court or in other settings that might reveal the contents
of Documents, including, without limitation, those designated as “Confidential” or “Attomeys Eyes
Only.” However, reports of statistical experts that rely upon data that has been designated as
“Confidential” or “Attomeys Eyes Only,” but that do not reveal an individual party’s data, arc not

deemed to contain “Confidential” or “Attorneys Eyes Only” information if aggregated with two or
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more other parties’ data. All copies of documents or information designated as “Confidential” or
“Attorneys Eyes Only” under this Order or any portion thereof, shall be affixed with the notation
“CONFIDENTIAL” or “ATTORNEYS EYES ONLY™ if that notation does not already appear.

14.  No information may be withheld from discovery on the ground that the material to
be disclosed requires protection greater than that afforded by this Order unless the party claiming
a need for greater protection first makes a formal motion and establishes good cause for an Order
providing such greater protections pursuant to Fed. R. Civ. P. 26(c). )

15.  If a party files documents with the Court containing information designated as
protected pursuant to the terms of this Order, the filings must be in compliance with the Electronic
Case Filing Procedures for the District of Minnesota. The parties are advised that designation by
-a party of a document as protected pursuant to the terms of this Order cannot be used as the sole
basis for filing the document under seal in connection with either trial or a nondispositive,
dispositive, or trial related motion. Only those documents and portions of a party’s submission, or
any part thereof, which otherwise meets requirements for protection from public filing (including,
but not limited to, a statute, rule or regulation prohibiting public disclosure, or protection under the
attorney-client privilege or work product doctrine, or the standards for protection set forth in Fed.
R. Civ. P. 26(c)), as first determined by the Court upon motion and a showing of good cause, shall
be filed under seal. If a party intends to file with the Court a document designated by another party
as protected pursuant to the terms of this Order, then that filing party shall provide reasonable
advance notice to the designating party of such intent so that the designating party may determine

whether or not they should bring a motion before the Court which seeks to require the protected
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documents to be filed under seal. Any party which seeks to assert that a document should be filed
with the Court under seal shall have the burden of demonstrating that the document should be filed
under seal.

16. Any party may challenge the designation of any information designated
“Confidential” or “Attorneys Eyes Only.” The challenging party shall identify in writing and with
specificity (i.e., by document control numbers, deposition transcript page and line reference, or other
means sufficient to easily locate such materials) the document(s) for which it seeks to challenge the
“Confidential” or “Attorneys Eyes Only” designation. A designation challenge will trigger an
obligation on the part of the producing party to make a good faith determination of whether the
designation is justified. Except in the case of a designation challenge for more than 20 documents
or more than 25 pages of deposition testimony, within ten (10) business days the producing party
shall respond in writing to the designation challenge ecither agrecing to de-designate the
“Confidential” or “Attorneys Eyes Only” document at issue or provide the challenging party an
explanation for the designation. If a designation challenge entails more than 20 documents or more
than 25 pages of deposition testimony, the challenging party and the producing party shall meet and
confer, in good faith, to establish a reasonable timeframe for designation and response.

If the challenging party disagrees with a producing party’s designation of material as
“Confidential” or “Attorneys Eyes Only” following a designation challenge, it may move the Court
for relief from the Protective Order as to the contested designation(s), providing notice to any third
party whose designation of produced documents as “Confidential” or “Attorneys Eyes Only” in the

action may be affected. The party asserting that the material is “Confidential” or “Attorneys Eyes

-10-
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Only” shall have the burden of proving that the information in question is within the scope of
protection afforded by Fed. R. Civ. P. 26(c). No presumption or weight will attach to the initial
designation of a document as “Confidential” or “Attorneys Eyes Only.”

Pending a ruling, the challenged material shall continue to be treated as “Confidential” or
“Attorneys Eyes Only” under the terms of this Protective Order. With respect to material the parties
agree is not “Confidential” or “Attorneys Eyes Only” or which the Court orders not to be treated as
“Confidential” or “Attorneys Eyes Only” within ten (10) business days of such agreement or order,
the producing party shall produce a new vérsion with the confidentiality notation redacted.

Nothing in this Protective Order shall be deemed to prevent a producing party from arguing
during the determin_ation process for limits on the use or maunner of dissemination of material that
is found to no longer to be “Confidential” or “Attorneys Eyes Only.”

A Party shall not be obligated to challenge the propriety of a designation by another party
of material as “Confidential” or “Attorneys Eyes Only” at the time such designation is made, and
a failure to make any such challenge shall not preclude a subsequent challenge by such Party to such
designation.

17.  Within sixty (60) days of the termination of this action in its entirety, including any
appeals, each party shall either destroy or return to the opposing party all documents designated by
the opposing party as “Confidential” or “Attorneys Eyes Only,” and all copies of such documents,
and shall destroy all extracts and/or data taken from such documents. Each party shall provide a
certification as to such return or destruction within the 60-day period. Notwithstanding this

provision, Attorneys are entitled to retain an archival copy of all pleadings, motion papers,

-11-
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transcripts, legal memoranda, correspondence, or attorney work product, even if such materials
contain “Confidential” information. Any such archival copies that contain or constitute Documents,
including, without limitation, those designated as “Confidential” or “Attorneys Eyes Only” remain
subject to this Order.

18.  Any party may apply to the Court for a modification of the Protective Order, and
nothing in this Protective Order shall be construed to prevent a party from seeking such further
provisions énhancing or limiting confidentiality as may be appropriate.

19.  Thestipulation to the terms of this Protective Order or any action taken in accordance
with the Protective Order shall not be construed as a waiver of any claim or defense in the action
or of any position as to discoverability or admissibility of evidence.

20.  Nothing in this Order shall require disclosure of any document that a Party contends
are protected from disclosure by the attorney-client privilege, joint defense privilege, work-product
doctrine, or any other legally recognized privilege (“Privileged Document™). The inadvertent
production of any Privileged Document shall be without prejudice to any claim that such material
1s privileged under the attorney-client privilege, joint defense privilege, work-product doctrine or
any other legally recognized privilege, and no Party shall be held to have waived any rights by such
inadvertent production. Any Privileged Document that the producing party deems to have been
inadvertently disclosed shall be, upon written request, returned to the producing party within five
(5) business days, or destroyed, at that party’s option. .If the producing party demands that the
inadvertently disclosed Privileged Document also be destroyed from the original media in which it

was produced, the producing party will provide duplicate media not containing the inadvertently

-12-
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disclosed Privileged Document and a revised privilege log within seven (7) business days of return
or notice of destruction. If the claim that the material qualifies as Privileged Document is disputed,
the party disputing the assertion may maintain a single copy of the materials pending a judicial
determination of the matter pursuant to Fed. R. Civ. P. 26(b)(5)}(B) and Fed. R. Evid. 502.

21.  Nothing shall prevent disclosure beyond the terms of this Order if the Party
designating the material as “Confidential” or “Attorneys Eyes Only” consents in writing to such
disclosure or if this Court, after notice to all affected parties, orders such disclosure.

22.  If any person receiving documents covered by this Order: (a) is subpoenaed in
another action or proceeding; (b) is served with a demand in another action or proceeding to which
the person or entity is a party or is otherwise involved; (¢) received an open records or public
mformation request; or (d) is served with any other process by one not a party to this litigation,
which seeks material designated as “‘Confidential” or “Attorneys Eyes Onl_y” by someone other than
the receiving party, then the receiving party shall give actual written notice within five (5) business
days of receipt of such subpoena, demand or process, to those who designated the material
“Confidential” or “Attorneys Eyes Only.” The receiving party shall not produce any of the
“Confidential” or “Attorneys Eyes Only” information for a period of at least fourteen (14) business
days, or within such lesser time period as set forth in the subpoena, demand or process or as ordered
by a court (the “Response Period™), after providing the required notice to the designating party. If,
within the Response Period, the designating party gives notice to the receiving party that the
designating party opposes production, the receiving party shall not thereafter produce such

information except pursuant to a court order requiring compliance with the subpoena, demand or

-13-
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other process. The designating party shall be solely responsible for asserting any objection to the
requested production. Nothing herein shall be construed as requiring the receiving party or anyone
else covered by this Order to appeal any order requiring production of “Confidential” or “Attorneys
Eyes Only” information covered by this Order, or to subject himself, herself, or itself to any
penalties for non compliance with any legal process order or to seek any relief from the Court.

23.  In the event that any Party is served with a court order, and/or administrative or
regulatory order to compel production or disclosure of any documents, materials, papers, or things
that have been designated “Confidential” or “Attorneys Eyes Only,” that Party shall notify, in
writing, counsel of record for the other Parties to this Order within five (5) business days of the
receipt of such process or order.

24.  Nothing contained herein shall prevent any party from using “Confidential” or
“Attorneys Eyes Only” information for a trial in this Action. The Parties agree to meet and confer
prior-to the filing of final exhibit lists to evaluate which of the proposed exhibits require confidential
treatment for purposes of trial, if any. The confidentiality notation may be redacted by the
producing party prior to trial for any use of the material at trial by any party. The parties further
agree to meet and confer with any third party whose decuments will or may be used at trial
concerning their appropriate treatment and to afford such third parties sufficient advance notice of
any such use such that they can move to have the materials received under seal. Should any material
furnished by a third party and received under scal be the subject of a motion.to unseal, the parties

shall give sufficient notice to the third party so that it may oppose the motion.

-14-
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25.  The parties agree that any disclosure of “Confidential” or “Attomeys Eyes Only”
information contrary to the terms of this Order by a party or anyone acting on its, his or her behalf
constitutes a violation of the Order remediable by this Court, regardless of where the disclosure
occurs.

26.  Any subsequent party to the litigation will be bound by this Order.

27.  The obligations imposed by the Protective Order shall survive the termination of this

action.

BY THE COURT:

DATED: July 7,2014 s/Leo 1. Brisbhois
Leo 1. Brisbois
1J.S. MAGISTRATE JUDGE

-15-
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TGO BE BOUND

[print or type full name], of

[print or type

full address], declare under penalty of perjury that I have read in its entirety and understand the
Protective Order that was issued by the United States District Court for the Central District of
Minnesota on in the case of THE VALSPAR CORPORATION, et al., v. KRONOS
WORLDWIDE, INC., et al., Case No. 13-3214 (RHK/LIB). I agree to comply with and to be bound
by all the terms of this Protective Order and I understand and acknowledge that failure to so comply
could expose me to sanctions and punishment in the nature of contempt. I solemnly promise that
I'will not disclose in any manner any information or item that is subject to this Protective Order to
any person or entity except in strict compliance with the provisions of this Order.

I further agree to submit to the jurisdiction of the United States District Court for the District
of Minnesota for the purpose of enforcing the terms of this Stipulated Protective Order, even if such
enforcement proceedings occur after termination of this action.

Y acknowledge that I am to retain all copies of any of the materials that I receive that have
been designated as “CONFIDENTIAL” or “ATTORNEYS EYES ONLY™ in a matter consistent
with this Order, and that all such copies are to be returned or destroyed as specified in this Order on
the termination of this litigation or the completion of my dues in connection with this litigation.

T have provided in the form below either (i) my current home address and phone number, or

(1) in lieu of providing my address and phone number, [ hereby appoint

-16-



CASE 0:13-cv-03214-RHK-LIB Document 120 Filed 07/07/14 Page 17 of 17

PUBLIC

[print or type full name] as my

Minnesota agent for service of process in connection with this action or any proceedings related to

enforcement of this Protective QOrder.

Date: , 2014

City and State where sworn and signed:

Printed name:

[print name]

Signature:

[signature]

Signatory’s or appointed agent’s address:

Signatory’s or appointed agent’s phone number:

-17-
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND 2
(Northern Division) = =
=
H m O
IN RE TITANIUM DIOXIDE ANTITRUST . Z2F =
LITIGATION -

THIS DOCUMENT.RELATES TO:

ALL ACTIONS

STIPULATED
PROTECTIVE ORDER REGARDING CONFIDENTIALITY OF DISCOVERY

MATERIAL AND INADVERTENT DISCLOSURE OF PRIVILEGED MATERIAL
(Local Rule 104,13)

WHEREAS, Plaintiffs Haley Paint Company and Isaac Industries, Inc. on behalf of
themselves and all others similarly situated, and Defendants EI. DuPont de Nemours and-
Company, Huntsman International LLC, Kronos Worldwide, Inc., and Millennium Inorganic
Chemicals Inc. are parties in the above-styled action (the “Action™);

WHEREAS, the preparation for trial of the Action may require the discovery and usé of
documents and other information which constitute or contain commercial or technical trade
secrets, or other confidential information the disclosure of which would be competitively
harmful to the producing party;

WHEREAS, the parties anticipate that the Action will involve the production of a

significant volume of documents among and between actual and potential competitors and their
customers,
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WHEREAS, a number of third parties will or may become the subject of document and

deposition discovery in these actions; and

REAS, the parties and their counsel agree that their interests, the inieresis of ihe
customers of the corporate parties and of other third parties that may be requeésted to provide
discovery, and the public interest can be accommodated by a stipulation and order facilitating a
timely production and appropriately limiting the use and dissemination of proprietary and
competitively sensitive non-public discovery information entitled to confidential treatment.

Accordingly, it is this _L‘o%y of September, 2011, by the United States District Court
for the District of Maryland, ORDERED:

1. Use of Discovery Material. All documents produced in the course of discovery,
all Answers to Interrogatories, all Answers to Requests for Admission, all Responses to Requests
for Production of Documents, and all deposition testimony and deposition exhibits (hereinafter
*Discovery Material”) shall be subject to this Order, including, without limitation, its provisions
concerning Confidential Information, as set forth below. Discovery Material designated as
Confidential Information under this Order shall be used solely for purposes of the Action in
accordance with this Order, and shall not be used for any other purpose, including, without
limitation, any business or commercial purpose, or dissemination to the media.

2. Confidential Information. -“Confidential Information™ shall mean sensitive
personal information, trade secrets or other current confidential research, devclopment, or

commercial information which is in fact confidential.

3. Designation of Discovery Materials as Confidential Inforination,

a) The designation of Discovery Material as Confidential Information shall be

made by placing or affixing on the document, in a manner which will not interfere with its
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legibility, the notation “CONFIDENTIAL - 1:10-cv-00318-RDB.” By agreeing to this Order,

no party waives the right to challenge any other party’s designation. Electronic or native
documents or data shall be similarly marked where-practicabl-e, and where not practicable,
written notification by a producing party that it is producing Discovery Material as Confidential
Information shall suffice. Solely for the purposes of the efficient and timely production of
documents, and to avoid the need for a detailed and expensive confidentiality examination of
documents the disclosure of which is not likely to become an issue, a producing party may
initially designate as Confidential Information any Discovery Material that is not publicly
available. This designation shail control unless and until a challenge is made by a receiving party
under Paragraph 6.

b)  Portions of depositions of a party’s present and former officers, directors,
employees, agents, experts, and representatives shall be deemed confidential only if they are
designated as such when the deposition is taken or within seven (7) business days after receipt of
the transcript. Any testimony which describes a document which has been designated as
Confidential Information as described above shall also be deemed to be designated as
Confidential Information.

¢)  Ifit comes to a party’s attention that information or items that it designated as
Confidential Information under this Order do not qualify for that protection, that party must
promptly notify all other parties that it is withdrawing the mistaken designation.

d)  The parties and counsel for the parties in this Action shall not disclose or
permit the disclosure of Confidential Information under this Order to any person or entity, except

that,solel y for purposes of this Action, disclosures may be made in the following circumstances:
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i Disclosure may be made to outside counsel and employees of outside

counsel for the parties who have direct functional responsibility for the preparation
and trial of the Action.

ii. Disclosure may be made to the Court and its personnel.

il Disclosure may be made to Court reporters, their staffs, and professional
vendors to whom disclosure is reasonably necessary. Prior to disclosure to any such
court reporter, staff, or professional vendor, such person must agree to be bound by
the terms of this Order.

iv. Disclosure may be made to consultants, investigators, or experts
(hereinafier referred to collectively as “experts”) employed by the parties or counsel
for the parties to assist in the preparation and trial of the Action. Prior to disclosure
to any expert, the expert must be informed of and agree in writing to be subject to
the provisions of this Order by executing a copy of Exhibit A. Further, any expert
receiving Confidential Information shall:

(A)  Maintain such Confidential Information in a manner calculated to prevent

its public disclosure;

(B)  Return such Confidential Information to counsel for the party that retained
such expert within ninety (90) days of the conclusion of the expert’s assignment or retention, but
in no event shall the expert retain documents beyond the period set out in Paragraph 9 herein;

(C)  Not disclose such Confidential Information to anyonme, or use such
Confidential Information, except as permitied by the Protective Order;

(D)  Submit to the jurisdiction of this Court for purposes of enforcing the

Protective Order; and
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(F)  Use such Confidential Information and the information contained therein

solely for the purpose of rendering consulting services to a party to this Action, including

providing testimony in this Action.

V. Disclosure may be made to in-house litigation counsel.

vi, Disclosure may be made to one employee of a party required in good
faith to provide material assistance in the conduct of the litigation of the Action.
Each party will provide advance notice to all parties of that employee’s identity. Ifa
producing party objects, the emﬁloyee at issue may not view that producing party’s
Confidential Information, provided that the designating party may seck relief from
the Court following a good faith meet and confer effort with the producing party to
resolve the objection.

vii. Disclosure may be made to any person identified within a specific
document, including the author, address‘ee, or recipient of the document, or any
other person who would have had access to the information contained in the
document by virtue of his/her employment, provided that if such person is not a
party’s current employee, officer or director, such person must agree to be bound by
the terms of this Order.

vili. Disclosure of a producing party’s document may be made to (a) current
employees of that producing party, and (b) former employees of that producing
party, so long as the former employee is not a current employee of another party or a
competitor, bui may not be made to other persons, unless one or more of the

foregoing paragraphs permit disclosure to the person. If such pérson is not the
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producing party’s current employee, such person must agree to be bound by the

terms of this Order.
1x. Disclosure may be made to any other person as the partics may agree to
mn writing or as the Court may order.

e)  Except as provided in subparagraph 3(d) above, counsel for the parties shall
keep all Discovery Material, including, without limitation, documents designated as
Confidential Information under this Order, secure within their exclusive possession and
shall take reasonable efforts to place such documents in a secure area.

fy  Discovery Material, inciuding, without limitation, Confidential Information
under this Order, shall not be copied or otherwise repfoduced except to the e:'itcnt such
copying or reproduction is reasonably necessary for permitted uses in this Action. The
protections conferred by this Order cover not only Discovery Material, including, without
limitation, Confidential Information, but also any information copied or extracted there
from, as well as all copies, excerpts, summaries, or compilations thereof (hereinafter
referred to collectively as “copies”), plus testimony, conversations, or presentations by
parties or counsel to or in court or in other settings that might reveal Discovery Material,
including, without limitation, Confidential Information. However, reports of statistical
experts that rely upon data that has been designated as Confidential Information, but that
do not reveal an individual party’s data, are not deemed to contain Confidential
Information if aggregated with two or more other parties® data. All copies of documents
or information designated as Confidential under this Order or any portion thereof, shall
be immediately affixed with the notation “CONFIDENTIAL — 1:10-cv-00318-RDB” if

that notation does not already appear.
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4, Confidential Information Filed with Court.

a) To the extent that any Confidential Information (or any pleading, motion
or memorandum disciosing Confidentiai informaiion) are proposed to be filed or are filed with
the Court, those materials and papers, or any portion thereof which discloses Confidential
Information, shall be filed under seal (by the filing party) with the Clerk of the Court in an
envelope marked “SEALED PURSUANT TO ORDER OF COURT DATED ______.” together
with a simultaneous motion pursuant to L.R. 105.11 (hereinafter the “Interim Sealing Motion”).
If the Confidential Information was that of someone other than that filing party, the filing party
shall serve copies of the Interim Sealing Motion on that designating party, and within seven (7)
days thereafter, the designating party may either withdraw the designation of confidentiality or
file 2 L.R. 105.11 motion with the Court. If the designating party does not file its L.R. 105.11
motion, the document or proposed filing will be made part of the public record. The filing party
shall have seven (7) days to respond to a L.R. 105.11 motion filed by the designating party.

b) The obligation to file an Interim Sealing Motion shall be wholly without

prejudice to the filing party’s rights under Paragraph 6 of this Protective Order.

5. Party Secking Greater Protection Must Obtain Further Order. No information

may be withheld from discovery on the ground that the matenial to be disclosed requires
protection greater than that afforded by this Order unless the party claiming a need for greater

protection moves for an order providing such special protection pursuant to Fed. R. Civ. P. 26(c).

6. Challenging Designation of Confidentiality. Should a party wish to challenge a

designation of Discovery Material as Confidential Information, the following procedure shall

apply:
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a) Designation Challenges. The challenging party shall identify in writing

and with specificity (i.c., by document control numbers, deposition transcript page and line
reference, or other means sufficient to easily locate such materials) the Discovery Material for
which it seeks to challenge the Confidential Information designation. A designation challenge
will trigger an obligation on the part of the producing party to make a good faith determination
of whether the designation is justified. Except in the case of a designation challenge for more
than 20 documents or more than 25 pages of deposition testimony, within ten (10) days the
producing party shall respond in writing to the designation challenge either agreeing to de-
designate the Discovery Material at issue or provide the challenging party an explanation for the
designation. If a designation challenge entails more than 20 documents or more than 25 pages of
deposition testimony, the challenging party and ‘the producing party shall meet and confer, in
good faith, to establish a reasonable timeframe for deéignation and response.

b) Court Determination. If the challenging party disagrees with a producing

party’s designation of material as Confidential Information, following a designation challenge, it
may move the Court for relief from the Protective Order as to the contested designation_(s).

c) As required by Local Rule 104.13, the producing party bears the burden to
demonstrate that the designation(s) are justified under Fed. R. Civ. P. 26(c). No presumption or
weight will attach to the initial designation of Discovery Material as Confidential Information.

d) Pending a ruling, the Discovery Material shall continue to be treated as
Confidential Information under the terms of this Protective Order.

e) With respect to Discovery Material the parties agree does not constitute

Confidential Information, or which the Court orders not to be treated as Confidential
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Information, within ten (10) days of such agreement or order, the producing party shall produce a
new version with the confidentiality notation redacted.

- 1) Nothing in this Protective Order shall be deemed to prevent a producing
party from arguing during the determination process for limits on the use or manner of
dissemination of Discovery Material that is found to no longer constitute Confidential
Information.

7. Third Party Discovery. To the extent that any party seeks discovery from a

person or entity who is not a party to this Action, and in the event such third party or any of the
parties hereto contend the Discovery Material sought from the third party by a requesting party
involves Confidential Information, then such third party will agree to be bound by this Order and
to produce documents in compliance with this Order, and to so notify all parties to this litigation
in writing. In the event such third party agrees to be bound by this Order, then the provisions of
this Order are to apply to that third party.

2. Trial Materials. Nothing contained herein shall prevent any party from using
Confidential Information for a trial in this Action. The Parties agree to meet and confer prior to
the filing of final exhibit lists to evaluate which of the proposed exhibits require confidential
treatment for purposes of trial, if any. The confidentiality notation may be redacted by the
producing party prior to trial for any use of the material at trial by any party. The parties further
agree to meet and confer with any third party whose documents will or may be used at trial
concerning their appropriate treatment and to afford such third parties sufficient advance notice
of any such use such that they can move to have the materials received under seal. Should any
material furnished by a third party and reccived under seal be the subject of a motion to unseal,

the parties shall give sufficient notice to the third party so that it may oppose the motion.
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9, Return of Discovery Material at Conclusion of Litigation. Within one hundred

twenty (120) days of the conclusion of the Actien, all material designated as Confidential
Information under this Order and not received in evidence shall be returned to the originating
party. If the parties so stipulate, the material may be destroyed instead of being returned. The
Clerk of the Court may return to counsel for the parties, or destroy, any sealed Confidential
Information at the end of the litigation, including any appeals. Pursuant to Local Rule 113.3,
within thirty (30) days of the final termination of the Action, counsel may request the return of
any sealed materials other than trial and hearing exhibits or request that the materials be
unsealed. 1f counsel fails to request the return or unsecaling of any sealed Cenfidential
Information, the Court may direct the return, destruction, or other dispoéition of the materials.
Notwithstanding this provision, counsel are entitled to retain an archival copy of all pleadings,
motion papers, transcripté, legal memoranda, correspondence, or attorney work product, even if
such materials contain Confidential Information. Any such archival copies that contain or
constitute: Discovery Material, including, without limitation, Confidential Information, remain

subject to this Order.

10,  Non-waiver of Privilege for Inadvertently Disclosed Materials. The Parties

acknowledge the intent and desire to avoid inadvertent production of materiais protected by the
attorney-client privilege, work product protection and potentially other protections recognized
under state, federal or international law (hereinafter “Protected Information™). Pursuant to Fed.
R. Evid. 502(d), the inadvertent disclosure of any material that qualifies as Protected Information

not waive the protection or the privilege for either that material or for the subject matter of that

material.

-10-
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11.  Return of Inadvertently Disclosed Protected Information. Any Protected

Information that the producing party deems to have been inadvertently disclosed shall be, upon
written request, returned to the producing party within five (5) days. or destroyed, at that party’s
option. If the producing party demands that the inadvertently disclosed Protected Information
also be destroyed from the original media in which it was produced, the producing party will
provide duplicate media not containing the inadvertently disclosed Protected Information and a
revised privilege log within seven (7) days of return or notice of destruction. If the claim that the
material qualifies as Protected Information is disputed, the party disputing the assertion may
maintain a single copy of the materials pending a judicial determination of the matter pursuant to
Fed. R. Civ. P. 26(b)(5)(B) and Fed. R. Evid. 502.

12. Requests for Discovery Material, including, without limitation, Confidential

Information.b y Other Entities. If another court, any U.S., state or foreign governmental

agency, or any other non-party should request, subpoena, or order the production of Discovery
Material, including, without limitation, Confidential Information, that has been produced by any
party or third party and is subject to this Order, the party receiving such a request shall promptly
notify the producing party. Should the producing party object to the release of Confidential
Information, it may seek appropriate relief from the appropriate court or agency, and pending
such a request, if necessary, seek the entry of an appropriate stay order, and the party receiving
the request shall not disclose the material in dispute so.long as it may lawfully refuse.

14.  Remedies for Non-Compliance. The parties agree that any disclosure of
Confidential Information contrary to the terms of this Order by a party or anyone acting on its,
his or her behalf constitutes a violation of the Order remediable by this Court, regardless of

where the Disclosure occurs.

-1l -
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15.  Application to Subsequent Parties. Any subsequent party to the litigation will

be bound by this Order.

Dated: Septembér 21,2011 GOLD BENNETT CERA & SIDENER LLP

/s/ Solomon B. Cera

Solomon B. Cera - (admitted pro hac vice)

(Signed by Robert B. Levin with
permission of Solomon B. Cera)

scera@gbceslaw.com

C. Andrew Dirksen - (admitted pro hac vice)
(Signed by Robert B. Levin with
permission of C. Andrew Dirksen)

adirksen(@gbcslaw.com

595 Market Street, Suite 2300

San Francisco, California 94105

Telephone: (415) 777-2230

Facsimile: (415) 777-5189

Dated: September 21, 2011 SHAPIRO SHER GUINOT & SANDLER

/s/ Paul Mark Sandler
Paul Mark Sandler

pms(@shapirosher.com
Robert B, Levin

rblidshapirosher.com

36 South Charles Street

Charles Center South, Suite 2000
Baltimore, Maryland 21201
Telephone: (410) 385-0202
Facsimile: (410) 539-7611

-12 -
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Dated: September 21, 2011

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP

/s/ Joseph R. Saveri
Joseph R. Saveri - (admitted pro hac vice)
jsaveri@lchb.com '

(Signed by Robert B. Levin with
permission of Joseph R. Saveri)
Eric B. Fastiff - (admitted pro hac vice)

-efastiffi@lchb.com

(Signed by Robert B. Levin with
permission of Eric B. Fastiff)

Daniel M. Hutchinson

dhutchinson@lchb.com

(Signed by Robert B. Levin with
permission of Daniel M. Hutchinson)

Embarcadero Center West

275 Battery Street, Suite 2900

San Francisco, California 94111-3339

Telephone: (415) 956-1000

Facsimile: (415) 956-1008

/s/ Steven E. Fineman
Steven E. Fineman - (admitted pro hac vice)
sfineman(@lchb.com
(Signed by Robert B. Levin with
permission of Steven E. Fineman)
Daniel E. Seltz - (admitted pro hac vice)
dseltz@lchb.com
{(Signed by Robert B. Levin with
permission of Daniel E. Seltz)
250 Hudson Street, 8th Floor
New York, New York 10013-1413
Telephone: (212) 355-9500
Facsimile: (212) 355-9592
Attorneys for Plaintiffs and the Proposed Class

-13 -
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Dated: September 21, 2011

CROWELL & MORING LLP

{s/_Kent A. Gardiner
Kent A. Gardiner - (admitted pro hac vice)
keardiner@crowell.com
(Signed by Robert B. Levin with

permission of Kent A. Gardiner)
Jeftrey Blumenfeld - (admitted pro hac vice)
jblumenfeld@crowell.com
(Signed by Robert B. Levin with

permission of Jeffrey Blumenfeld)
Shari Ross Lahlou - (admitted pro hac vice)
slahlou@crowell.com
(Signed by Robert B. Levin with

permission of Shari Ross Lahlou)
Ryan C. Tisch - (admitted pro kac vice)
rtischi@crowell.com
(Signed by Robert B. Levin with

permission of Ryan C. Tisch)

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2595
Telephone: (202) 624-2500
Facsimile: (202) 628-5116
Attorneys for Defendant E.I du Pont de Nemours and
Company

14 -
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Dated: September 21, 2011 ARNOLD & PORTER LLP

/s/ James L. Cooper
James L. Cooper - (admitted pro Aac vice)
james.cooper@aporter.com
(Signed by Robert B. Levin with
permission of James L. Cooper)
Joseph W. Swanson - (admitted pro hac vice)
joseph.swanson(@aporter.com
(Signed by Robert B. Levin with
permission of Joseph W. Swanson)
Andrew M. Treaster - (admitted pro hac vice)
andrew.treaster@aporter.com
(Signed by Robert B. Levin with
permission of Andrew M. Treaster)
Ryan Watts - (admitted pro hac vice)
Ryan. Watts@aporter.com
(Signed by Robert B. Levin with
permission of Ryan Walts)
555 Twelfth Street, NW
Washington, DC 20004-1206
Attorneys for Defendant Millennium Inorganic
Chemicals, Inc.

Dated: September 21, 2011 VINSON & ELKINS LLP

/s/ James A Reeder, Jr.
James A. Reeder, Jr. - (admitted pro hac vice)
jreederf@velaw.com
(Signed by Robert B. Levin with
permission of James A. Reeder, Jr.)
David T.Harvin - (admitted pro hac vice)
dharvinf@velaw.com
{Signed by Robert B. Levin with
permission of David T. Harvin)
First City Tower
1001 Fannin Street, Suite 2500
Houston, Texas 77002-6760
Telephone: (713) 758-2222
Facsimile: (713) 758-2346
Attorneys for Defendant Huntsman International LLC

-15-
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Dated: September 21, 2011

IT IS SO ORDERED.

LOCKE, LORD, BISSELL & LIDDELL LLP

/s/ Paul E. Coggins

Paul E. Coggins

peogginsiiiockelord.com -

(Signed by Robert B. Levin with
permission of Paul E. Coggins)

Kiprian E. Mendrygal

kmendrygal@lockelord.com

(Signed by Robert B. Levin with
permission of Kiprian E. Mendrygal)

Kelly R. Vickers

kvickers@lockelord.com

(Signed by Robert B. Levin with
permission of Kelly R. Vickers)

2200 Ross Avenue, Suite 2200

Dallas, Texas 75201

Telephone: (214) 740-8000

Facsimile: {214} 740-8800

Attorneys for Defendant Kronos Worldwide Inc.

SoU B B

Richard D. Bennett
United States District Judge

5??T9’me¢~ S YA AL

-16-
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CERTIFICATE OF SERVICE

I hereby certify that, on the 21 day if September, 2011, I electronically filed the
foregoing document with the Clerk of the Court using the CM/ECF system. The Court or the
CM/ECF system will send notification of such filings to all CM/ECF participants. I further
certify that a true and correct copy of this document was sent via U.S. first-class mail, postage

paid, to all non-CM/ECF participants.

/s/ Robert B. Levin
Robert B. Levin

-17 -
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EXHIBIT A

CERTIFICATION AND CONFIDENTIALITY AGREEMENT

I8 , certify and declare under penalty of perjury

that [ have read in its entirety and understand the Stipulated Protective Order that was issued by

the United States District Court of Maryland (Notthern Division) on in the

case of In re Titanium Dioxide Antitrust Litigation, Master Docket No. 10-CV-00318 (RDB). 1
agree to comply with and to be bound by all the terms of this Stipulated Protective Order and I
understand and acknowledge that failure to so comply could expose me to sanctions and
punishment in the nature of contempt. I solemnly promise that I will not disclose in any manner
any information or item that is subject to this Stipulated Protective Order to any person or entity
except in strict compliance with the provisions of this Order.

I further agree to submit to the jurisdiction of the United States District Court of
Maryland for the purpose of enforcing the terms of this Stipulated Protective Order, even if such
enforcement proceedings occur after termination of this action.

I acknowledge that I am to retain all copies of any of the materials that I receive
that have been designated as “CONFIDENTIAL™ in a manner consistent with this Order, and
that all such copies are to be returned or destroyed as specified in this Order on the termination

of this litigation or the completion of my duties in connection with this litigation.

Date Signature

City and State where sworn and signed Printed Name
Address
Phone Number

- 18-
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, etal.,
Plaintiffs,

v. Civil Action No. 16-1493 (JDB)

ANTHEM, INC., et al.,

Defendants.

UNITED STATES OF AMERICA, et al.,

Plaintiffs,
v. Civil Action No. 16-1494 (JDB)
AETNAINC., etal,,

Defendants.

ORDER

In these cases, the United States seeks to enjoin two mergers in the health insurance
industry: one between Anthem and Cigna, and another between Aetna and Humana. Believing
that the cases involved common issues of fact, the government filed them as “related cases.” Both
cases were then assigned to this judge. Late last week, the Court requested written submissions
from the parties explaining their views on the relationship of the cases, the timing of proceedings,
and the extent to which the proceedings in both cases should be conducted jointly. On August 4,
2016, the Court held a joint status conference to discuss these issues. After hearing from all parties
both in writing and orally, the Court has decided to refer the Anthem-Cigna case (No. 16-1493)

back to the calendar committee for random reassighment to a new judge.
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As a starting pomnt, all the parties agree that the two cases should be tried separately. The

parties disagree, however, about the proper timing of those trials. The various defendants urge
extreme expedition, based in part on the contractual deadlnes in their merger agreements. The
Anthem-Cigna merger can be terminated by either party on April 30, 2017, if it has not yet been
consummated. Anthem contends that it needs a decision in its case by the end of 2016, so that it
will have four months to secure some outstanding approvals from state insurance regulators. !
Aetna and Humana, in turn, argue that their case is even more time-sensitive because their
contractual deadline arrives four months earlier, on December 31, 2016. Based on their deadlines,
Anthem and Aetna both request trial dates in the fall of 2016. The government resists this degree
of expedition, arguing that more time is necessary to prepare these cases for trial and that
defendants’ self-imposed deadlines should not drive the timing of the proceedings. The
government suggests setting both cases for trial commencing in mid-February 2017, then trying
them successively.

While the Court declines to embrace the specifics of defendants® scheduling proposals, it
acknowledges their need for expedition and is inclined to accommodate their contractual deadlines
to the extent reasonable. But doing so would require a decision on the merits in Aetna’s case
before the year’s end and another in Anthem’s case not long thereafier. Given the complexity and
importance of these cases, the Court cannot feasibly try and decide both i that timeframe.
Ultimately, #t will be fairer to the parties and better for the public if one of the cases is randomly
reassigned to another judge i this district, who can give it prompt and full attention while this

judge does the same with the other.

' Based on the information provided to this Court to date, the allocation of four months fora few state
insurance approvals after a trial and court approval of the merger seeins excessive given all the circumstances.

2
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In the Court’s view, Anthem’s case is the better candidate for reassignment. If both

mergers’ contractual deadlines are given equal consideration, it is apparent that Aetna’s case must
proceed on the shorter timeline. That counsels in favor of this judge retaining the Aetna matter—
both in order to avoid further delay and out of consideration for the transferee judge. Anthem
urges the Court to retain its case instead, on the ground that it was filed first and randomly assigned
here. But these considerations are not dispositive. According to the government, Anthem’s case
was filed first (and hence given the lower case number) as a result of pure happenstance.? And
just as the initial assignment of Anthem’s case was random, its re-assignment will be as well.
Decoupling these cases and sending one back to the calendar committee for reassignment
is also consistent with the court’s Local Rules. Under Local Rule 40.5(a)(3), civil casesarerelated
if they “involve common issues of fact.” But as all parties agree, these cases are quite different:
they involve different parties, different product and geographic markets, and raise very different
factual issues. That is not to say there is no overlap between the cases. For example, the parties
in both cases may seek discovery from some of the same third parties. Such limited commonalities,
however, do not make these cases “related” under Local Ruke 40.5 because any common issues
are dwarfed by divergent ones. Further, any risk of duplicative discovery can be accommodated
through the discovery process, even if the same judge is not presiding over both cases. To that
end, the Court thinks it advisable to appoint a Special Master to facilitate efficient discovery in
these cases. All the parties, this judge, and presumably the judge to whom Anthem’s case is
reassigned can coordinate their efforts in selecting the Special Master and getting discovery
underway. The parties to the Aetna case are thus directed to submit ther recommendations, if any,

regarding the appointment of a Special Master by not later than 500 p.m. on August 8, 2016.

% Indeed, the Aema-Humanamerger was actually entered, and notice provided tothe Antitrust Division, well
before the Anthem-Cigna merger.
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Since each case may be impacted, the Court will accept any recommendation from Anthem and
Cigna as well.
SO ORDERED.
/s/
JOHN D. BATES

United States District Judge
Dated: August 5, 2016
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