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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

04 07 2017
586289

_______________________________________
)
In the Matter of
)
)
1-800 Contacts, Inc.,
)
a corporation
)
)
_______________________________________)

Docket No. 9372

NON-PARTY AEA INVESTORS LP’S RENEWED MOTION FOR IN CAMERA
TREATMENT, OR, IN THE ALTERNATIVE, MOTION FOR INTERLOCUTORY
APPEAL OF THE COURT’S APRIL 4, 2017 ORDER
Non-Party AEA Investors LP respectfully and partially renews its motion for in camera
treatment pursuant to Rule 3.45(b) filed on March 24, 2017 with this Court for the limited
purpose of seeking indefinite (specifically, until such time as AEA exits its investment in 1-800
Contacts) in camera treatment for only the most highly sensitive portions of its competitively
sensitive, confidential business documents. The Court’s April 4, 2017 Order found that NonParty AEA Investors had not met its burden of demonstrating that exhibits numbered RX1228,
CX0439, and CX1343 were entitled to indefinite in camera treatment pursuant to Rule 3.45(b).
The grounds for this motion are more fully set forth in the attached memorandum.
In the alternative, Non-Party AEA Investors LP respectfully moves this Court for an
order certifying its April 4, 2017 Order for interlocutory appeal to the Commission, pursuant to
Rule 3.23(b), as relates to its determination that Non-Party AEA Investors LP has not met its
burden of demonstrating that exhibits numbered RX1228, CX0439, and CX1343 were entitled to
indefinite in camera treatment pursuant to Rule 3.45(b). The grounds for this motion are more
fully set forth in the attached memorandum.
A proposed order is attached.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
_______________________________________
)
In the Matter of
)
)
1-800 Contacts, Inc.,
)
a corporation
)
)
_______________________________________)

Docket No. 9372

NON-PARTY AEA INVESTORS LP’S MEMORANDUM IN SUPPORT OF ITS
RENEWED MOTION FOR IN CAMERA TREATMENT, OR, IN THE ALTERNATIVE,
MOTION FOR INTERLOCUTORY APPEAL OF THE COURT’S APRIL 4, 2017
ORDER
Pursuant to Rule 3.45 of the Federal Trade Commission’s (“FTC”) Rules of Practice, 16
C.F.R. § 3.45, Non-Party AEA Investors LP (“AEA”) respectfully and partially renews its March
24, 2017 motion before this Court for the limited purpose of seeking indefinite (specifically, until
such time as AEA exits its investment in 1-800 Contacts) in camera treatment for only the most
highly sensitive portions of its competitively sensitive, confidential business documents (the
“Confidential Documents”). On April 4, 2017, the Court granted in camera treatment for a
period of five years (expiring on April 1, 2022) for the Confidential Documents labeled as
exhibits numbered RX1228, CX0439, and CX1343 in their entirety (April 4, 2017 Order,
attached as Exhibit A). In the same Order, the Court found that AEA “has not met its burden of
demonstrating that RX 1228, CX0439, and CX1343, which consist of ordinary business records,
are entitled to indefinite in camera treatment,” as AEA had requested in its March 24, 2017
motion.
While AEA believes the Confidential Documents in their entirety deserve indefinite in
camera treatment, this renewed Motion is very narrow and limited to seeking indefinite in
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camera treatment to only the most severely sensitive and potentially harmful portions of RX
1228, CX0439, and CX1343 (together, the “Highly Sensitive Portions”) that directly affect a
possible post-2022 exit of the 1-800 Contacts investment. The public release of the Highly
Sensitive Portions in five years, if before AEA exits its investment, would cause AEA significant
competitive and economic harm to the most significant aspect of its business. AEA has limited
the Highly Sensitive Portions to only those details that AEA foresees as competitively sensitive
beyond the Order’s five-year in camera protections and for an indeterminate period as required
by Rule 3.45(b)(3). None of the Highly Sensitive Portions, to AEA’s knowledge, contain any
value for the public’s understanding of the Court’s adjudicative process in the above-captioned
litigation.
For the reasons discussed in this Motion and the attached Second Declaration of Barbara
Burns (“Second Burns Declaration” and Exhibit B), AEA respectfully requests this Court
provide the Highly Sensitive Portions with indefinite in camera treatment.
In the alternative, Non-Party AEA Investors LP respectfully moves this Court for an
order certifying its April 4, 2017 Order for interlocutory appeal to the Commission, pursuant to
Rule 3.23(b), as relates to its determination that Non-Party AEA Investors LP has not met its
burden of demonstrating that exhibits numbered RX1228, CX0439, and CX1343 were entitled to
indefinite in camera treatment pursuant to Rule 3.45(b).
Counsel for 1-800 Contacts confirmed that they do not oppose this Motion for in camera
treatment, and counsel for the FTC takes no position on the Motion.
I.

Description of the Highly Sensitive Portions
AEA seeks indefinite in camera treatment for the Highly Sensitive Portions identified in

the attached Exhibit C with red boxes designating the Highly Sensitive Portions. AEA also
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attaches Exhibit D (Ex. No. RX1228 with redactions), Exhibit E (Ex. No. CX0439 with
redactions), and Exhibit F (Ex. No. CX1343) for use after April 1, 2022. The Highly Sensitive
Portions are identical in all aspects except for the pre-existing redactions in Exhibit F (Ex. No.
CX1343).1 As described in AEA’s March 24, 2017 Motion for In Camera Treatment, the
Confidential Documents were each a different version of the same AEA presentation that had
been submitted to the FTC as part of AEA Investors Fund V LP’s Hart-Scott-Rodino filings
related to the acquisition of 1-800 Contacts, dated December 28, 2015, and the proposed
acquisition of Vision Direct, Inc., dated March 7, 2016. The following section includes a table,
which describes the material designated as Highly Sensitive Portions.
II.

The Highly Sensitive Portions Include AEA’s Trade Secrets – Purchase Price
Valuations, Business Projections, Target Acquisitions and Valuations, and
Investment Exit Scenarios – For Which Indefinite In Camera Treatment is
Appropriate
Under Rule 3.45(b), an Administrative Law Judge “shall order” that material offered into

evidence “be placed in camera only after finding that its public disclosure will likely result in a
clearly defined, serious injury to the person, partnership or corporation requesting in camera
treatment . . .” 16 C.F.R. § 3.45(b). The Court’s April 4, 2017 Order agreed with AEA that its
Confidential Documents required in camera treatment under Rule 3.45(b). AEA now renews its
request that the Court provide indefinite in camera treatment to the Highly Sensitive Portions of
its Confidential Documents under Rule 3.45(b)(3).
Under FTC Rule 3.45(b)(3), the movant must specify why the need for confidentiality is
not likely to decrease over time or “any other reasons why such material is entitled to in camera
treatment for an indeterminate period.” 16 C.F.R. § 3.45(b)(3). Courts have recognized that the

1

As noted in AEA’s March 24, 2017 filing, CX1343 was previously redacted for sharing with AEA’s portfolio
company, 1-800 Contacts.
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“competitive sensitivity or proprietary value of the information . . . will not necessarily diminish,
and may actually increase, with the passage of time.” In re Coca-Cola Co., 1990 FTC LEXIS
364, at *7 (Oct. 17, 1990). Trade secrets, such as secret formulas, processes, and technical
information have historically received more protection than ordinary business records, such as
customer lists, prices to customers, and costs of doing business and profits. In re Jerk, LLC,
2015 FTC LEXIS at *2; In re Dura Lube, 1999 FTC LEXIS at *5. This Court has previously
extended indefinite or long-term in camera treatment to similar materials that included secret
formulas, secret processes, or other secret technical information. In re H.P. Hood & Sons, Inc.,
58 F.T.C. 1184, 1189 (Mar. 14, 1961); In re General Foods Corp., 95 F.T.C. 352 (Mar. 10,
1980); In re E. I. DuPont de Nemours & Co., 1990 FTC LEXIS 134, at *2-3 (Apr. 25, 1990)
(providing in camera protection for ten years); In re Textron, 1991 FTC LEXIS 135, at *1 (Apr.
26, 1991).
Regarding the Highly Sensitive Portions, the appropriate length of time for in camera
treatment is currently indeterminate and depends on when AEA exits its investment, which could
extend beyond April 1, 2022. Second Burns Declaration, at ¶ 3. For this reason, the Highly
Sensitive Portions meet the standard of In re Coca-Cola, which anticipated those forms of
information that may actually increase in proprietary value over the course of time. If and when
AEA begins the process of selling 1-800 Contacts, the internal projections, valuations, and
anticipated exit multiples included in the Highly Sensitive Portions will increase in competitive
sensitivity. Second Burns Declaration, at ¶ 3.
The Highly Sensitive Portions contain the type of sensitive details that investment firms
use to identify, buy, and sell businesses. AEA currently owns 1-800 Contacts, but like most
investment firms, its business depends on its exit strategy. Second Burns Declaration, at ¶ 4.
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This exit strategy is based on AEA’s internal business projections for 1-800 Contacts and its
valuation analysis of what an appropriate exit of the investment will look like. Second Burns
Declaration, at ¶ 4. If AEA’s proprietary purchase-build-and-sale analysis is publicly disclosed,
AEA expects to lose significant value when potential bidders are effectively handed its playbook.
Second Burns Declaration, at ¶ 4.
If publicly disclosed, potential bidders will take advantage of AEA’s internal projections,
valuations, and anticipated exit multiples to undercut AEA’s asking price and EBITDA
multiples, or to find faults in 1-800 Contacts’ ability to meet its business plans. Second Burns
Declaration, at ¶ 5. For example, details such as the amount of equity that AEA has in 1-800
Contacts can and will influence the amount offered by bidders for 1-800 Contacts. Second Burns
Declaration, at ¶ 5. In addition, both 1-800 Contacts and AEA will be exposed to criticism or a
weaker market if it misses AEA’s internal and confidential business projections. Second Burns
Declaration, at ¶ 5. Potential buyers will know whether AEA is selling 1-800 Contacts as it
planned to, at a low point, or at a high point – knowledge of which would expose AEA to severe
economic harm. Second Burns Declaration, at ¶ 5.
As the table below shows, each proposed redaction identified with a red box on Exhibit B
(submitted in camera only) pertains to material that foreseeably affects post-2022 business
activity. Second Burns Declaration, at ¶ 6. The information described below if known to a
future bidder for 1-800 Contacts after 2022 would affect the bidder’s bid negotiations;
calculation of a purchase price; or AEA’s potential returns on the investment. Second Burns
Declaration, at ¶ 6. In addition, bidders could use the pre- and post-2022 business projections,
growth strategies, against AEA to scrutinize whether 1-800 Contacts achieved its stated
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expectations and assumptions used when AEA calculated its investment exit valuation and
ultimate asking price for 1-800 Contacts. Second Burns Declaration, at ¶ 6.
Bates No. from
Ex. No. RX 1228
(Bates-Numbered
Description of Redacted Information
FTC-00000816909)
FTC-00000819
Valuation figures, including purchase price calculations, EBITDA
multiples, bidding data, and debt and equity figures for AEA’s interest in
1-800 Contacts.
FTC-00000820
Discussion of investment exit possibilities, expected valuation at the time
of exit, and measureable variables related to maintaining the anticipated
valuation at the time of exit.
FTC-00000823
Discussion and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and runway projections
through 2025. Discussion of investment exit possibilities, expected
valuation at the time of exit, and measurable variables related to
maintaining the anticipated valuation at the time of exit.
FTC-00000827
Discussion of and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and financial projections
through 2020.
FTC-00000830
Discussion of investment exit possibilities, expected valuation at the time
of exit, measurable variables related to maintaining the anticipated
valuation at the time of exit, and a comparison of valuation tiers based on
measurable figures and business development plans.
FTC-00000841
Discussion of business opportunities, goals, and future growth, including
with projected revenue growth through 2025 and those projections stated
assumptions.
FTC-00000867
AEA’s projections beyond 2020 and through 2025 for customer growth,
business upside, and measurable customer additions.
FTC-00000881
Discussion and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and financial projections
through 2020 or 2025.
FTC-00000882
Specific AEA projections for measureable growth into 2020 for 1-800
Contacts related to specific business opportunities and market
projections.
FTC-00000883
Projected figures related to business opportunities, goals, and future
FTC-00000884
growth, including with projected revenue targets for 2025.
FTC-00000885
FTC-00000886
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Bates No. from
Ex. No. RX 1228
(Bates-Numbered
Description of Redacted Information
FTC-00000816909)
FTC-00000890
Discussion of and specific projections for growth of the 1-800 Contacts
business related to its core suppliers and the effect on its EBITDA, stated
assumptions and expectations for achieving this growth, future business
plans for achieving growth, and financial projections through 2019.
FTC-00000892
Projections for expansion of 1-800 Contacts into a new business sector,
which is materially significant to resale valuation.
FTC-00000895
Valuation figures, including purchase price calculations, EBITDA
multiples, bidding data, debt and equity figures for AEA’s interest in 1800 Contacts and its potential returns on the investment.
FTC-00000896
Broken down into tiers based on success, discussion of and specific
projections for growth of the 1-800 Contacts business, stated
assumptions and expectations for achieving this growth, future business
plans for achieving growth, and financial projections through 2020.
FTC-00000897
Regarding specific success levels, discussion of and specific projections
FTC-00000898
for growth of the 1-800 Contacts business, stated assumptions and
expectations for achieving this growth, future business plans for
achieving growth, and financial projections through 2020.
FTC-00000899
Regarding specific success levels, discussion of and specific projections
FTC-00000900
for growth of the 1-800 Contacts business, stated assumptions and
expectations for achieving this growth, future business plans for
achieving growth, and financial projections through 2020, as well as
calculations of returns on investment based on meeting multiple,
separately forecasted results.
FTC-00000901
Specific financial projections and calculations of return sensitivities
based on several unique business variables and growth-affecting factors.
FTC-00000902
Discussion and specific terms of 1-800 Contacts negotiated option
package and its connection to achieving financial projections.
FTC-00000903
Specific figures related to cash flow, which will directly affect purchase
price if and when AEA exits its investment in 1-800 Contacts.
FTC-00000904
Discussion of investment exit possibilities, expected valuation at the time
of exit, and measureable variables related to maintaining the anticipated
valuation at the time of exit.
FTC-00000905
Discussion of investment exit possibilities, expected valuation at the time
of exit, measureable variables related to maintaining the anticipated
valuation at the time of exit, specific timing of a possible exit, and the
formula for calculating the valuation.
FTC-00000909
Discussion of debt refinancing opportunities related to valuation figures,
including purchase price calculations, debt leverage figures, and equity
values for AEA’s interest in 1-800 Contacts projected through 2020.
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The need to keep the Highly Sensitive Portions from public disclosure will not decrease
in competitive sensitivity until AEA exits its 1-800 Contacts’ investment, which is why AEA
requests that the Court extend its five-year protection to indefinite in camera treatment as to
these Highly Sensitive Portions of the Confidential Documents. Second Burns Declaration, at ¶
7.
III.

Alternatively, AEA Requests That the Court Certify its April 4, 2017 Order for
Interlocutory Appeal to the Commission
In the alternative, AEA respectfully requests this Court certify its April 4, 2017 Order

(attached as Exhibit A) for interlocutory appeal to the Commission because, on the issue of what
qualifies as “material entitled to in camera treatment for an indeterminate period” under Rule
3.45(b)(3), a difference of opinion exists where subsequent review is not available to AEA as a
non-party. This appeal notably does not intrude on the Court’s adjudicative process or delay the
present litigation. Instead, it seeks to clarify an important standard applicable to many movants
whose confidential business secrets and processes are classified as “ordinary business records,”
which receive less protective treatment under precedent, when Rule 3.45(b)(3) requires no such
classification. The Commission’s guidance is therefore important to clarify how Rule 3.45(b)(3)
should be applied to those business documents that exceed the definition of ordinary course
business records but are not classified as trade secrets by precedent.
Rule 3.23(b) provides the standard for a movant’s request for interlocutory appeal:
A party may request the Administrative Law Judge to determine that a ruling
involves a controlling question of law or policy as to which there is substantial
ground for difference of opinion and that an immediate appeal from the ruling
may materially advance the ultimate termination of the litigation or subsequent
review will be an inadequate remedy.
16 C.F.R. § 3.23(b). This Court has previously granted a request for an interlocutory appeal in
the in camera motion context “to clarify the standards as to when in Camera treatment is
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warranted.” In the Matter of Bristol-Myers Co., 1977 FTC LEXIS 25, 90 F.T.C. 455, at *1
(1977). In Bristol-Myers, the Commission sought to provide guidance as to what constituted
“good cause.” Id. The Commission’s review resulted in the development of six informative
factors for determining “good cause,” which continue to provide necessary guidance to movants
and this Court.
Prompted by the instant matter, the Commission can provide guidance on the second part
of the Rule 3.45 analysis: the “reasons why the need for confidentiality of the material, or portion
thereof at issue is not likely to decrease over time, and any other reasons why such material is
entitled to in camera treatment for an indeterminate period.” 16 C.F.R. 3.45(b)(3). AEA’s
business valuations, projections, and exit strategies constitute “material entitled to in camera
treatment for an indeterminate period” under Rule 3.45(b)(3). AEA’s exit strategy for its
investment in 1-800 Contacts is highly and competitively sensitive both in the present and for the
foreseeable future. When exactly AEA plans to exit its investment is currently indeterminate.
When combining this Court’s finding in its April 4, 2017 Order that AEA met its burden to
receive in camera treatment and Rule 3.45(b)(3)’s extension of in camera treatment to those
materials providing reasons for indeterminate periods, Rule 3.45 should allow for indefinite in
camera treatment for such information regardless of whether the material contains a trade secret.
The common distinction between an ordinary business record and a trade secret is a creation of
precedent that unfairly narrows Rule 3.45, which the Commission should clarify.
In the Court’s April 4, 2017 Order, the distinction between ordinary business records and
trade secrets appeared to control its analysis. April 4, 2017 Order at *2-3. Specifically, when
reviewing Microsoft’s documents, the Court provided that “Microsoft has not demonstrated that
these documents reveal proprietary formulas or algorithms, or other information sufficiently
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secret and material to merit indefinite in camera treatment.” April 4, 2017 Order at *10. The
Court also provided indefinite in camera treatment to four Google documents, which based on
the publicly available descriptions, pertained to Google’s proprietary algorithms. April 4, 2017
Order at *6. However, documents containing sensitive business data and processes, such as
internal forward-looking projections, investment strategies, pricing data, pricing methods, and
financial analyses were denied indefinite in camera treatment.
Therein lies the difference in opinion on what qualifies as “material entitled to in camera
treatment for an indeterminate period.” The Court’s April 4, 2017 Order and its precedent
appear to frequently rely on a distinction based on intellectual property that focuses on trade
secrets instead of the period for which the in camera protection is needed. The common
distinction between an ordinary business record and a trade secret is a creation of precedent that
unfairly narrows Rule 3.45, which the Commission should clarify. Rule 3.45(b)(3) contemplates
only the sensitive materials relation to time, which should incorporate the unique and
indeterminate business valuation and exit strategy analyses of a private investment firm.
Without the benefit of keeping this highly sensitive information confidential, the investment firm
would lose substantial value and distinction in the marketplace.
Review of this issue would also provide the Commission with a significant opportunity to
protect non-parties from unnecessary harm caused by participating in FTC proceedings.
Protection of non-parties’ confidential materials in antitrust disputes is an issue of growing
importance. Clarity on the disclosure of non-party confidential materials can only benefit this
Court and the parties before it.

10

PUBLIC-REDACTED

Given the substantial ground for differences of opinion on the interpretation of Rule
3.45(b)(3) and the importance of that interpretation on the many future in camera motions,
interlocutory appeal of the April 4, 2017 Order is warranted.
IV.

Conclusion
For the reasons set forth above and in the accompanying Second Burns Declaration, AEA

respectfully requests that this Court grant indefinite in camera treatment for the Highly Sensitive
Portions. In the alternative, AEA respectfully request that the Court certify its April 4, 2017
Order to interlocutory appeal to the Commission pursuant to Rule 3.23.
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EXHIBIT A
April 4, 2017 Order
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EXHIBIT B
Second Barbara Burns Declaration
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
_______________________________________
)
In the Matter of
)
)
1-800 Contacts, Inc.,
)
a corporation
)
)
_______________________________________)

Docket No. 9372

SECOND DECLARATION OF BARBARA BURNS IN SUPPORT OF NON-PARTY AEA
INVESTORS LP’S RENEWED MOTION FOR IN CAMERA TREATMENT
I, Barbara Burns, hereby declare as follows:
1. I am General Counsel and Chief Compliance Officer for AEA Investors LP
(“AEA”). I make this declaration in support of Non-Party AEA’s Renewed Motion for In
Camera Treatment (the “Motion”). I have personal knowledge of the matters stated herein and,
if called upon to do so, could competently testify about them. This Second Declaration
incorporates my Declaration submitted on March 24, 2017 in its entirety.
2. I have reviewed and am familiar with the AEA documents that both parties seek
to use in the above-captioned matter (“Confidential Documents”) and the select portions that
have the most severely sensitive and potentially harmful portions of RX 1228, CX0439, and
CX1343 (together, the “Highly Sensitive Portions”). Given my position at AEA, I am familiar
with the type of information contained in the Highly Sensitive Portions and their competitive
significance to AEA. Based on my review of the Highly Sensitive Portions, the Court’s April 4,
2017 Order, my discussion with the AEA team responsible for the 1-800 Contacts acquisition,
my knowledge of AEA’s business and internal processes, and the confidential treatment AEA
provides this type of information, I submit that the disclosure of the Highly Sensitive Portions to
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the public and AEA’s competitors before the time if and when AEA exits its investment in 1-800
Contacts would cause serious competitive injury to AEA.
3. For the Highly Sensitive Portions, the appropriate length of time for in camera
treatment is currently indeterminate and depends on when AEA exits its investment in 1-800
Contacts, which could extend beyond April 1, 2022. If and when AEA begins the process of
selling 1-800 Contacts, the internal projections, valuations, and anticipated exit multiples
included in the Highly Sensitive Portions will increase in competitive sensitivity.
4. AEA currently owns 1-800 Contacts, but like most investment firms, our business
depends on an exit strategy. This exit strategy is based on AEA’s internal business projections
for 1-800 Contacts and our internal valuation analysis of what an appropriate exit of the
investment will look like. If AEA’s proprietary purchase-build-and-sale analysis is publicly
disclosed, AEA would expect to lose significant value when potential bidders are effectively
handed our playbook.
5. If publicly disclosed, potential bidders will take advantage of AEA’s internal
projections, valuations, and anticipated exit multiples to undercut our asking price and EBITDA
multiples, or to find faults in 1-800 Contacts’ ability to meet its business plans. For example,
details such as the amount of equity that AEA has in 1-800 Contacts can and will influence the
amount offered by bidders for 1-800 Contacts. In addition, both 1-800 Contacts and AEA will
be exposed to criticism or a weaker market if it misses AEA’s internal and confidential business
projections. Potential buyers will know whether AEA is selling 1-800 Contacts as it planned to,
at a low point, or at a high point – knowledge of which would expose AEA to severe economic
harm.
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6. As the table below shows, the Highly Sensitive Portions pertain to material that
foreseeably affects post-2022 business activity. The information described below if known to a
future bidder for 1-800 Contacts after 2022 would affect the bidder’s bid negotiations;
calculation of a purchase price; or AEA’s potential returns on the investment. In addition,
bidders could use the pre- and post-2022 business projections, growth strategies, and success
variables against AEA to scrutinize whether 1-800 Contacts achieved its stated expectations and
assumptions used when AEA calculated our investment exit valuation and ultimate asking price
for 1-800 Contacts.
Bates No. from
Ex. No. RX 1228
(Bates-Numbered
FTC-00000816909)
FTC-00000819
FTC-00000820
FTC-00000823

FTC-00000827

FTC-00000830

FTC-00000841
FTC-00000867

Description of Redacted Information
Valuation figures, including purchase price calculations, EBITDA
multiples, bidding data, and debt and equity figures for AEA’s interest in
1-800 Contacts.
Discussion of investment exit possibilities, expected valuation at the time
of exit, and measureable variables related to maintaining the anticipated
valuation at the time of exit.
Discussion and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and runway projections
through 2025. Discussion of investment exit possibilities, expected
valuation at the time of exit, and measurable variables related to
maintaining the anticipated valuation at the time of exit.
Discussion of and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and financial projections
through 2020.
Discussion of investment exit possibilities, expected valuation at the time
of exit, measurable variables related to maintaining the anticipated
valuation at the time of exit, and a comparison of valuation tiers based on
measurable figures and business development plans.
Discussion of business opportunities, goals, and future growth, including
with projected revenue growth through 2025 and those projections stated
assumptions.
AEA’s projections beyond 2020 and through 2025 for customer growth,
business upside, and measurable customer additions.
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Bates No. from
Ex. No. RX 1228
(Bates-Numbered
FTC-00000816909)
FTC-00000881

FTC-00000882
FTC-00000883
FTC-00000884
FTC-00000885
FTC-00000886
FTC-00000890

FTC-00000892
FTC-00000895
FTC-00000896

FTC-00000897
FTC-00000898
FTC-00000899
FTC-00000900

FTC-00000901
FTC-00000902
FTC-00000903
FTC-00000904

Description of Redacted Information
Discussion and specific projections for growth of the 1-800 Contacts
business, stated assumptions and expectations for achieving this growth,
future business plans for achieving growth, and financial projections
through 2020 or 2025.
Specific AEA projections for measureable growth into 2020 for 1-800
Contacts related to specific business opportunities and market projections.
Projected figures related to business opportunities, goals, and future
growth, including with projected revenue targets for 2025.
Discussion of and specific projections for growth of the 1-800 Contacts
business related to its core suppliers and the effect on its EBITDA, stated
assumptions and expectations for achieving this growth, future business
plans for achieving growth, and financial projections through 2019.
Projections for expansion of 1-800 Contacts into a new business sector,
which is materially significant to resale valuation.
Valuation figures, including purchase price calculations, EBITDA
multiples, bidding data, debt and equity figures for AEA’s interest in 1-800
Contacts and its potential returns on the investment.
Broken down into tiers based on success, discussion of and specific
projections for growth of the 1-800 Contacts business, stated assumptions
and expectations for achieving this growth, future business plans for
achieving growth, and financial projections through 2020.
Regarding specific success levels, discussion of and specific projections
for growth of the 1-800 Contacts business, stated assumptions and
expectations for achieving this growth, future business plans for achieving
growth, and financial projections through 2020.
Regarding specific success levels, discussion of and specific projections
for growth of the 1-800 Contacts business, stated assumptions and
expectations for achieving this growth, future business plans for achieving
growth, and financial projections through 2020, as well as calculations of
returns on investment based on meeting multiple, separately forecasted
results.
Specific financial projections and calculations of return sensitivities based
on several unique business variables and growth-affecting factors.
Discussion and specific terms of 1-800 Contacts negotiated option package
and its connection to achieving financial projections.
Specific figures related to cash flow, which will directly affect purchase
price if and when AEA exits its investment in 1-800 Contacts.
Discussion of investment exit possibilities, expected valuation at the time
of exit, and measureable variables related to maintaining the anticipated
4
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Bates No. from
Ex. No. RX 1228
(Bates-Numbered
FTC-00000816909)
FTC-00000905

FTC-00000909

Description of Redacted Information
valuation at the time of exit.
Discussion of investment exit possibilities, expected valuation at the time
of exit, measureable variables related to maintaining the anticipated
valuation at the time of exit, specific timing of a possible exit, and the
formula for calculating the valuation.
Discussion of debt refinancing opportunities related to valuation figures,
including purchase price calculations, debt leverage figures, and equity
values for AEA’s interest in 1-800 Contacts projected through 2020.

7. The need to keep the Highly Sensitive Portions from public disclosure will not
decrease in competitive sensitivity until AEA exits its 1-800 Contacts’ investment, which is why
these Highly Sensitive Portions of the Confidential Documents require indefinite in camera
treatment.
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EXHIBIT C
Exhibit No. RX1228 (Bates-Numbered FTC-00000816-909)
CONFIDENTIAL
IN CAMERA TREATMENT REQUESTED
HIGHLY SENSITIVE PORTIONS
REDACTED IN ENTIRETY

PUBLIC-REDACTED

EXHIBIT D
Exhibit No. RX1228 (Bates-Numbered FTC-00000816-909)
CONFIDENTIAL
IN CAMERA TREATMENT REQUESTED
REDACTED IN ENTIRETY

PUBLIC-REDACTED

EXHIBIT E
Exhibit No. CX0439 (Bates-Numbered 1800F_00091505)
CONFIDENTIAL
IN CAMERA TREATMENT REQUESTED
REDACTED IN ENTIRETY

PUBLIC-REDACTED

EXHIBIT F
Exhibit No. CX1343 (Bates-Numbered 1800F_00091505)
CONFIDENTIAL
IN CAMERA TREATMENT REQUESTED
REDACTED IN ENTIRETY

PUBLIC-REDACTED

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
_______________________________________
)
In the Matter of
)
)
1-800 Contacts, Inc.,
)
a corporation
)
)
_______________________________________)

Docket No. 9372

[Proposed] Order
Upon consideration of Non-Party AEA Investors LP’s Renewed Motion for In Camera
Treatment, it is HEREBY ORDERED that Non-Party AEA Investors LP’s Renewed Motion for
In Camera Treatment is GRANTED and indefinite in camera treatment shall be provided to the
portions of RX1228, CX0439, and CX1343 identified in AEA Investors LP’s Motion on April 7,
2017.

ORDERED:

Date: ______________________

_______________________
D. Michael Chappell
Chief Administrative Law Judge

PUBLIC-REDACTED

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
_______________________________________
)
In the Matter of
)
)
1-800 Contacts, Inc.,
)
a corporation
)
)
_______________________________________)

Docket No. 9372

[Proposed] Order Certifying April 4, 2017 Order for Interlocutory Appeal Pursuant to
Rule 3.23(b)
Upon Motion of Non-Party AEA Investors LP, dated April 7, 2017, and in consideration
of the memorandum in support thereof, it is hereby
ORDERED pursuant to Rule 3.23(b),
The Court has determined that the ruling involves a controlling question of law or policy
as to which there is substantial ground for difference of opinion and that an immediate appeal
from the ruling may materially advance the ultimate termination of the litigation or subsequent
review will be an inadequate remedy, and the Court has determined that the April 4, 2017 Order
should be subject to interlocutory appeal, pursuant to Rule 3.23(b), to the Federal Trade
Commission to review whether Non-Party AEA Investors LP has met its burden of
demonstrating that exhibits numbered RX1228, CX0439, and CX1343 were entitled to indefinite
in camera treatment pursuant to Rule 3.45(b).
ORDERED:

_______________________
D. Michael Chappell
Chief Administrative Law Judge

Date: ______________________
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CERTIFICATE OF SERVICE
I, Bernard A. Nigro Jr., declare under penalty of perjury that the following is true and
correct. On April 7, 2017, I caused to be served the following documents on the parties listed
below by the manner indicated.




NON-PARTY AEA INVESTORS LP’s RENEWED MOTION FOR IN
CAMERA TREATMENT, OR, IN THE ALTERNATIVE, MOTION FOR
INTERLOCUTORY APPEAL OF THE COURT’S APRIL 4, 2017 ORDER
(PUBLIC VERSION AND NON-PUBLIC VERSION)
PROPOSED ORDERS

The Office of the Secretary (via overnight delivery and the FTC’s E-Filing System):
Donald S. Clark
Secretary
Federal Trade Commission
400 – 7th Street, S.W., 5th Floor
Washington, D.C. 20024
The Office of the Administrative Law Judge (via overnight delivery, electronic mail, and
the FTC’s E-Filing System):
D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Avenue, N.W., Room H-110
Washington, D.C. 20580
Counsel for Federal Trade Commission (via overnight delivery and electronic mail (public
version only)):
Daniel Matheson
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
dmatheson@ftc.gov
Counsel for 1-800-Contacts, Inc. (via overnight delivery and electronic mail (public version
only)):
Gregory M. Sergi
Munger, Tolles & Olson LLP
350 South Grand Avenue, 50th Floor
Los Angeles, CA 90071
gregory.sergi@mto.com
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And via electronic mail a copy upon the following:
Thomas H. Brock
Attorney
Federal Trade Commission
TBrock@ftc.gov
Barbara Blank
Attorney
Federal Trade Commission
bblank@ftc.gov
Gustav Chiarello
Attorney
Federal Trade Commission
gchiarello@ftc.gov
Kathleen Clair
Attorney
Federal Trade Commission
kclair@ftc.gov
Joshua B. Gray
Attorney
Federal Trade Commission
jbgray@ftc.gov
Geoffrey Green
Attorney
Federal Trade Commission
ggreen@ftc.gov
Nathaniel Hopkin
Attorney
Federal Trade Commission
nhopkin@ftc.gov
Charles A. Loughlin
Attorney
Federal Trade Commission
cloughlin@ftc.gov
Charlotte Slaiman
Attorney
Federal Trade Commission
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cslaiman@ftc.gov
Mark Taylor
Attorney
Federal Trade Commission
mtaylor@ftc.gov
Gregory P. Stone
Attorney
Munger, Tolles & Olson LLP
gregory.stone@mto.com
Steven M. Perry
Attorney
Munger, Tolles & Olson LLP
steven.perry@mto.com
Garth T. Vincent
Attorney
Munger, Tolles & Olson LLP
garth.vincent@mto.com
Stuart N. Senator
Attorney
Munger, Tolles & Olson LLP
stuart.senator@mto.com
Justin P. Raphael
Attorney
Munger, Tolles & Olson LLP
Justin.Raphael@mto.com
Sean Gates
Charis Lex P.C.
sgates@charislex.com
Mika Ikeda
Attorney
Federal Trade Commission
mikeda@ftc.gov
Zachary Briers
Munger, Tolles & Olson LLP
zachary.briers@mto.com
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