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Plaintiffs Are Likely to Succeed on 
the Merits

Plaintiffs Met Their Burden
• Inpatient GAC services sold and provided to commercial payers and their members is a 

distinct product market
• The North Shore Area is a relevant geographic market
• Market shares (60%) and high concentration create a strong presumption of illegality

Plaintiffs Bolstered the Presumption of Anticompetitive Effects
• Effects analysis confirms that this merger would eliminate competition between close 

competitors and lead to price increases

Defendants Failed to Meet Their Burden

• Entry not timely, likely, or sufficient
• Claimed efficiencies are not merger-specific and not verifiable by any credible evidence
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Defendants’ Case Suffers from 
Fatal Contradictions 
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Advocate
• Advocate suggests it 

must have local 
facilities to support the 
HPN in the North Shore 
“gap”

Competitors
• But Advocate claims 

competitors can 
constrain the merged 
entity from anywhere 
in Chicago

• Advocate suggests 
it cannot build 
clinics or doctors’ 
offices to support 
HPN in the “gap”

• But Advocate claims 
competitors can build 
clinics in the “gap”

vs.



Governing Law

High market shares and 
concentration levels in 
the relevant market create a 
strong presumption of illegality 
and likelihood of success on the 
merits
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Governing Law

• Section 7 of the Clayton Act is the 
governing law

• U.S. Supreme Court established 
presumption in Philadelphia Nat’l Bank

• Presumption of illegality based on a 
“significant increase in the concentration of 
firms”
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United States v. Phila. Nat'l Bank, 374 U.S. 321, 363 (1963); see also United 
States v. Rockford Mem’l Corp., 898 F.2d 1278, 1285 (7th Cir. 1990) (Posner, J.).



Plaintiffs Met Their Burden

Inpatient GAC services sold and 
provided to commercial payers 
and their members are a distinct 
product market
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Well-Recognized Product Market:   
General Acute Care Inpatient Services

• No serious dispute on relevant product market

• Experts agree  
– McCarthy PI Hrg. Tr. at 1270:1-6; Tenn PI Hrg. Tr. at 441-442.

• Precedent
– United States v. Rockford Mem’l Corp., 898 F.2d 1278 (7th Cir. 1990).
– ProMedica Health Sys., Inc. v. FTC, 749 F.3d 559 (6th Cir. 2014).
– FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 1069 (N.D. Ill. 2012). 
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Plaintiffs Met Their Burden

The North Shore Area is a 
relevant geographic market
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Relevant Geographic Market
• Geographic market definition identifies “where, within the area of 

competitive overlap, the effect of the merger on competition will be 
direct and immediate.” 

– United States v. Phila. Nat’l Bank, 374 U.S. 321, 357 (1963)

• “[N]eed not be identified with ‘scientific precision,’” but the court 
must understand “in which part of the country competition is 
threatened.”

– FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 49 (D.D.C. 1998)

• “[C]orrespond to the commercial realities of the industry” as 
determined by a “pragmatic, factual approach” to assessing the 
industry.

– Brown Shoe Co. v. United States, 370 U.S. 294, 336 (1962)
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Plaintiffs’ Approach is 
Consistent With:

• Practical preferences of patients
– Want to receive inpatient care locally

• Commercial realities faced by payers
– Must offer access to local hospitals to attract enrollees

• Case law
• The Merger Guidelines
• Modern economics
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“Commercial Reality”: Payers Must Offer 
Local Hospitals to Meet Patients’ Needs

• “Typically people get most routine care close to 
where they live.  So the ability for them or 
requirement of them to travel downtown would not 
be an attractive option for them.” 

– Hamman (HCSC) PI Hrg. Tr. at 158.

• Payers could not market a health plan with only 
downtown hospitals, like Northwestern Memorial, 
to employers and individuals in the northern 
suburbs.

– Norton (Cigna) PI Hrg. Tr. at 84.
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The 11 North Shore Area Hospitals 
Constitute a Relevant Geographic Market

• Dr. Tenn concludes that a 
hypothetical monopolist of 
the 11 North Shore Area 
hospitals could raise rates 
by more than 5%
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Dr. Tenn’s Analysis is Sound and 
Conservative

Dr. Tenn’s analysis is conservative:
• Six party hospitals also pass the SSNIP test

It accounts for commercial realities:
• North Shore Area includes five other local hospitals 

It is confirmed by robustness checks
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Defendants’ Criticisms of the 
North Shore Area Fail

• Defendants try to attack Plaintiffs’ 
geographic market definition by:
– Ignoring the role of payers in the SSNIP test
– Creating confusion about the importance of 

diversion ratios to hospitals outside of the 
market

– Using patient flow data inappropriately
• Each of Defendants’ arguments fails
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The SSNIP Test Focuses on 
Payers’ Alternatives

• The test asks whether payers could “practicably 
turn” to hospitals other than those owned by the 
hypothetical monopolist to avoid a SSNIP

• By construction, the hypothetical monopolist test 
accounts for competition from every hospital

• Payers negotiate with hospitals and need 
networks that provide access to local hospitals

– Hamman (HCSC) PI Hrg. Tr. at 157-158; Norton (Cigna) PI Hrg. Tr. at 84, 93; 
Nettesheim (Aetna) PI Hrg. Tr. at 1170; Beck (United) PI Hrg. Tr. at 1130-1131.

17



Diversion to Other Hospitals Does 
Not Undermine the SSNIP Test

• Dr. Tenn found that a hypothetical monopolist could 
impose a SSNIP even with substantial diversion to 
hospitals outside of the market

– Tenn PI Hrg. Tr. at 485-486, 1646:2-7; Tenn Report ¶¶ 96-100.

• “Destination” and other non-local hospitals are not 
an option for payers constructing networks to sell in 
the northern suburbs

– Hamman (HCSC) PI Hrg. Tr. at 157-158; Norton (Cigna) PI Hrg. Tr. at 84, 93; 
Beck (United) PI Hrg. Tr. at 1131; Tenn PI Hrg. Tr. at 609-610, 1637; Tenn
Rebuttal Report ¶¶ 79-80.

• Payers would pay a SSNIP rather than try to market 
a network without the North Shore Area hospitals
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Everyone Agrees Patient Flow 
Analyses Are Inappropriate

• Dr. Elzinga himself discredited the Elzinga-Hogarty test.  
In re Evanston Nw. Healthcare Corp., No. 9315, 2007 WL 2286195, at *64 (F.T.C. 
Aug. 6, 2007).

• Dr. McCarthy agrees Dr. Tenn’s approach is “widely 
considered to be superior to previous approaches that 
relied on various measures of patient flows . . . .” McCarthy 
Report ¶ 40.

• Even counsel admits that “Defendants here do not assert 
that in-migration and out-migration statistics define the 
relevant market.”  Defendants’ Post-Hearing Brief at 9 n.6.
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Penn State Is Not Binding or 
Persuasive

• Incorrectly stated “[t]he end goal . . . is to delineate a 
geographic area where, in the medical setting, ‘few 
patients leave . . . and few patients enter.’”

– FTC, et al. v. Penn State Hershey Med. Ctr., et al., Civil Action No. 1:15-cv-2362, 
Mem. Op. & Order at 9 (M.D. Penn. May 9, 2016).

• Applied the wrong standard
– Relied on discredited Elzinga-Hogarty test
– Misapplied the hypothetical monopolist test by ignoring the 

role of payers
– Ignored recent case law (Evanston, ProMedica, OSF,      

St. Luke’s)

• Third Circuit has granted an injunction pending appeal
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Defendants’ Other Criticisms Are 
Easily Rebutted

• Hospital locations are 
what matter

• Lines only for exposition

• More hospitals than OSF, 
ProMedica, or Evanston

• Very large population lives 
near these 11 hospitals
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Defendants’ Approach is Flawed and 
Leads to Absurd Results

• Dr. McCarthy never performs a SSNIP test on any
candidate market

• BUT somehow concludes 20 hospitals must be included 
in the geographic market 

• Leads to absurd result that a hypothetical monopolist of 
19 hospitals – but not Univ. of Chicago Med. Ctr. – could 
not impose a SSNIP
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Plaintiffs Met Their Burden

Market shares (60%) and high 
concentration create a strong 
presumption of illegality

26





Plaintiffs Bolstered the 
Presumption of 
Anticompetitive Effects

Effects Analysis Confirms That 
Merger Would Eliminate 
Competition Between Close 
Competitors and Lead to Price 
Increases
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• “As a general rule, the merger of two closely substitutable hospitals 
will increase the combined system's bargaining leverage.” FTC v. OSF 
Healthcare Sys., 852 F. Supp. 2d 1069, 1083 (N.D. Ill. 2012) (quotations and citations 
omitted).

• “Courts have recognized that a merger that eliminates head-to-head 
competition between close competitors can result in a substantial 
lessening of competition.” FTC v. Sysco Corp., 113 F. Supp. 3d 1, 61 (D.D.C. 
2015).

• Defendants need not be the closest competitors to have 
anticompetitive effects. United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 83 
(D.D.C. 2011).

Eliminating Close Competitors 
Matters
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Redacted
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Unilateral Competitive Effects – Advocate 
and NorthShore are Close Competitors





“Q. When we look at the—at a system level, the 
combined market share of Advocate and the 
combined market share of NorthShore facilities, 
and then if you add all of the facilities together, the 
market share suggests that they were each other’s 
closest competitors in those PSAs, right?
A. On a system level, yes.”
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Skogsbergh (Advocate) PI Hrg. Tr. at 407; see also 
McCarthy Report ¶ 95 (“two systems are good 
substitutes for each other”).

Unilateral Competitive Effects – Advocate 
and NorthShore are Close Competitors



• A significant fraction 
of patients in the 
North Shore Area 
view Advocate or 
NorthShore as their 
first and second 
choice

Unilateral Competitive Effects – Advocate 
and NorthShore are Close Competitors

35
Tenn Report Fig. 8.





The Combined Advocate and NorthShore
Would Have Greater Leverage

• “[I]f Advocate and NorthShore were able to combine in a 
merged entity, we would not have alternatives in a 
particular geography within the Chicagoland area…” 
Norton (Cigna) PI Hrg. Tr. at 92.

• “So if you have neither NorthShore and you have neither 
Advocate, you have neither in the product, I think very 
few people would buy it…” Levin (Aon) Dep. Tr. at 156.

• “The combined entity of Advocate-NorthShore would 
have a much greater bargaining leverage in 
negotiations…[which] would manifest itself in higher 
prices.”  Hamman (HCSC) PI Hrg. Tr. at 167.
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Defendants’ Effects Analysis is at Odds 
With Economics and Evidence

• Defendants’ experts admit finding of negative 
relationship between WTP and price is 
inconsistent with economic theory and literature

– McCarthy PI Hrg. Tr. at 1346; Eisenstadt PI Hrg. Tr. at 1559.

• Inconsistent with payer and employer testimony 
about practical effects of increased bargaining 
leverage

• Analysis leads to absurd results that every merger 
would result in price decreases, regardless of 
efficiencies
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Defendants’ Proposed Price Cap Not  
a Substitute for Competition

• Requires court to regulate prices

– Pricing commitments are highly difficult to administer and enforce

• Defendants can extract higher prices through a variety of 
forms

– Limited to fee-for-service contracts; merged firm can raise price on 
other services or un-fixed terms

• Does not address competition on quality

– Large body of literature indicates that price regulation can have an 
adverse impact on healthcare quality

• Temporary
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Defendants Failed to Meet 
Their Burden

Entry Not Timely, Likely, or 
Sufficient
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Repositioning Would Not Defeat 
a Price Increase

• Outpatient repositioning is not new hospital entry

• Replacement hospitals are not new hospital 
entry

• No evidence that future outpatient clinic entry 
will affect payers’ needs for local hospitals in-
network



Defendants Failed to Meet 
Their Burden

Supposed Efficiencies are Not 
Merger-Specific and Not 
Verifiable by Any Credible 
Evidence 
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Defendants’ “Public Equities” Claims
Are Just Efficiency Arguments

“Although defendants’ arguments on efficiency 
and improved quality appear in their post-hearing 
brief to be part of their argument for why the 
equities weigh in favor of their affiliation, the court 
finds it more appropriate to consider these 
arguments as part of defendants’ rebuttal case 
on likelihood of success.” FTC v. OSF Healthcare Sys., 852 
F. Supp. 2d 1069, 1088 n.16 (N.D. Ill. 2012) (applying verifiability and 
merger-specificity requirements to equity claims).
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Efficiencies Must Be 
Merger-Specific and Verifiable

 “[E]fficiencies must be ‘merger-specific’ to be cognizable 
as a defense.”

• FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001); 
see also Merger Guidelines § 10.

 “The court must undertake a rigorous analysis . . . to 
ensure that those ‘efficiencies’ represent more than 
mere speculation and promises . . . .”

• United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 89 (D.D.C. 2011); see also 
Merger Guidelines § 10.
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Only “Extraordinary” Efficiencies
Can Rescue an Otherwise Illegal Merger

 “High market concentration levels require proof of 
extraordinary efficiencies, . . . and courts generally 
have found inadequate proof of efficiencies to sustain a 
rebuttal of the government’s case.”

• FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1089 (N.D. Ill. 2012); see 
also FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001); Merger 
Guidelines § 10.

 “No court . . . has found efficiencies sufficient to rescue 
an otherwise illegal merger.”

• FTC v. ProMedica Health Sys., No. 3:11 CV 47, 2011 WL1219281, at *57 
(N.D. Ohio Mar. 29, 2011).
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What Is Needed for the HPN?
• On the one hand, Defendants have said . . . 

– “This consumer benefit [i.e., the HPN] cannot be achieved 
without a merger. . . Must integrate NorthShore into Advocate to 
extend capabilities in clinical integration, population health and 
full risk contracts.” Defs’ Opening Slides at 24 (Apr. 11, 2016).

• See also Defs’ Opp’n Brief at 33-34 (Mar. 18, 2016).

• On the other hand, Defendants have said . . . 
– “Although Defendants intend all of these outcomes [i.e., 

engaging in population health management, achieving quality 
objectives, and managing insurance risk] to result from the 
merger, none of them is necessary to create or sell the HPN to 
employer groups. . . .”  Defs’ Post-Hrg. Mem. at 3 (May 18, 2016).

• See also Defs’ Post-Hrg. Brief at n.28 (May 18, 2016).
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Defendants’ “Geographic Gap” Claims
Contradict Reality 
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• Claim: Advocate lacks geographic access east of I-94
• Reality: Advocate already draws patients from this alleged “gap”

– Sacks (Advocate) PI Hrg. Tr. at 1445:3-1449:7.







Testimony From Payers that Defendants 
Claim “Support” the Merger

• United: Merger not necessary to offer HPN to large 
employers

• Aetna:  Merger not necessary for NorthShore to 
participate in narrow network ACO product sold to large 
employers

• Land of Lincoln: Merger is not necessary to create a 
narrow network Advocate/NorthShore product

• Humana: Merger may provide greater bargaining 
leverage
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Beck (United) Hrg. Tr. at 1147-1149; Nettesheim (Aetna) Hrg. Tr. at 1201-1202; 
Montrie (Land of Lincoln) Dep. Tr. at 133, 147-148; Maxwell (Humana) Decl. at ¶ 20.



Purported Price Savings on 
Physician Services

• Defendants now contend $30 million in price 
savings will result from moving NorthShore
physicians to Advocate contracts

• First offered on April 20, 2016 – the last day of 
the Defendants’ case-in-chief and over objection 

– Eisenstadt PI Hrg. Tr. at 1517-1519

• Not offered in any expert report
• Not merger specific
• No basis and not verifiable
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Conclusion

A Preliminary Injunction 
Is Warranted
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Standards for Granting a Preliminary 
Injunction under § 13(b)

Preliminary injunction under § 13(b) of the FTC Act 
warranted when in the public interest –

1. Considering the Commission’s likelihood of success on        
the merits; and

2. Weighing the equities.

“No court has denied relief to the FTC in a 13(b) 
proceeding in which the FTC has demonstrated a likelihood 
of success on the merits.” FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 
1069, 1094-95 (N.D. Ill. 2012). 
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To Find for Defendants, the 
Court Would Have to

• Ignore:
– Commercial realities faced by payers
– Strong patient preferences for local care
– Ordinary course assessments of competition by 

Defendants and others
– Reliable and robust analysis from Plaintiffs’ experts
– Case law and Merger Guidelines

• Uncritically Accept:
– Self-serving testimony of Defendants’ Executives
– Defendants’ contradictory arguments 
– Defendants’ absurd economic conclusions 
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