
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FEDERAL TRADE COMMISSION, et al.,

Civil Action No. 1:15-cv-02115-EGS 

 
 Plaintiffs, 
 

v. 

 
STAPLES, INC.; and 
OFFICE DEPOT, INC., 
 

 Defendants. 
 

NOTICE OF FILING REDACTED DOCUMENT 

Plaintiff Federal Trade Commission (“FTC”) respectfully files a public version of the 

FTC’s Opening PowerPoint Presentation.  The public version includes redactions, as required to 

comply with Court Orders regarding confidentiality of party and non-party material. 

 

Dated:  March 21, 2016 
 
Respectfully Submitted,  
 
/s/ Peter Colwell  
Peter Colwell (D.C. Bar No. 1002877)  
Bureau of Competition 
Federal Trade Commission 
400 Seventh Street, S.W. 
Washington, D.C. 20024 
 
Attorney for Plaintiff Federal Trade Commission 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 21th day of March, 2016, I filed the foregoing with the 

Clerk of the Court via the CM/ECF system, which will automatically send electronic mail 

notification of such filing to the CM/ECF registered participants as identified on the Notice of 

Electronic Filing. 

 
 
 
   /s/ Peter Colwell  
 Attorney for Plaintiff Federal Trade Commission 
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FTC, et al. v. Staples, Inc., et al. 
Opening Statement

March 21, 2016

Case 1:15-cv-02115-EGS   Document 286-1   Filed 03/21/16   Page 1 of 38



Case 1:15-cv-02115-EGS   Document 286-1   Filed 03/21/16   Page 2 of 38

a;8:, Staples and Office Depot Dominate Sales of 
'~i Consumable Office Supplies to Large Businesses 

Consumable Office Supplies Market Shares 
Fortune 100 Customers,2014 

Staples ..................................................... 47.3% 
Office Depot ..................................... 31.7% 

Veritiv-Unisource-Xpedx 5.2% 
Georgia Pacific • 1.6% 

Domtar • 0.8% 
Lindenmeyr 

American Product Distributors 
Nelmar 

Uline 
Runco 

Grainger 
Amazon 

Xerox 
Coin-Tainer 

Arctic Office 
Whitlock Business Systems 

Taylor Cotporation 
W.B. Mason 

Gestion d'achats RAM 
Miller Office 

Industries For The Blind 
Office Essentials 

RR Donnelley 
Facsimile Paper Connection 

International Paper 
Other - Specified Suppliers 

Other - Supplier Not Specified 
Unreported Leakage Adjustment 

0.5% 
0.4% 
0.4% 
0.4% 
0.3% 
0.3% 
0.3% 
0.3% 
0.2% 
0.2% 
0.2% 
0.2% 
0.2% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
.... 4.5% 
- 2.3% 
- 2.2% 

Sources: Exhibit R1B, Shapiro Reply Report. 
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Staples Advantage 
-Fortune 100 Overview-'----.:.._ 

Internal SPLS Email 
Requesting FlOO Poster, 
Jul. 2013 {PX04499-002) 
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lfJ;\ Staples and Office Depot Warned Customers the 
\l~ Merger Would Eliminate the Benefits of Competition 

·­- Kvmberiitutlft' .. ~.,.,...,...,.._UiiPftaofk~.t:om• 
04 ;xJl5419N 

I thought it was odd after the Max/Depot merger that 
two options for o ffice supplies. If this deaijs approved 

companies wanting savings, .new teons, o_r additional..ince_ntives--.now i_s the tim_e to ink tbQse details in a 
te1m contract. with 

0111.- E ... - I C0117 & Pml 'C ....... I F""'ituno e-k<"""' I TocftnGioty I"­

Tol..,.....,._._ -...""!'P~Ydwa"""_.,..,_cbdoo,.,.lml 
hm• l!V-srdnNn15?W gs '" nwJ ljiQ )'1~F2\9t\4f!XT5fi'l2Z\C 

Email to ODP Customer, Feb. 2015 
(PX07175-001) 

PX0717-
4 
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<''IJ"' Staples and Office Depot Warned Customers the 
(;~ Merger Would Eliminate the Benefits of Competition 

Ollc8 D:pat Alii RFP 01r.r 

-
-.Nne-* I • ~ -T-.l1 ... 10tl ,IUI-tl' 0100 

• l t\fr«J fiQ ·--
In return for a three year agreement, Office Depot offe rs 
two payments, $325,000 at the contract signing and $17 

This offer is hosed on and is conditional to adding the 

Here are a few things for you to consider in evaluating this offer: 

$500.000 signing bonus. This will be made in 
fi rst anni ' ersary date. 

pend to the program. 

• TIMING- This offer is time sensitive . If and " hen the purchase of Office Depot is appro\'ed. Staples will ha\'C no reason to make 
this offe r 

ODP Email, Apr. 2015 
(PX05236-001) 
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<''IJ"' Staples and Office Depot Warned Customers the 
(;~ Merger Would Eliminate the Benefits of Competition 

Good morning. Helene. 

The week ofDec 8th, t 
strong sugQestion that 

... ----~ "" 

TC is expectea to approve t e Staples acquisttton ofOThce epot/ ' ax, an it is my 
onsider any and all rogram offerinus from Sta les beforehand. 

- viii never get a more compet itive otfe r than right now, and you will receive our undivided attention on 
tmnsitioning a customized program onto the Staples platform \.veH before thousands of other Depot/Max customers 
are placed into the queue over the next 12-18 months. 

Over the last lJO days, J've presented tiw Fortune 300 organizations a program that otfered an average of 18% YO\' 
savings. Can we investigate our options for you and - oday before li me runs out on obtaining !he most 
cot:!!Pelltive offering availa51e? Let's chat when you have a moment. Thanks. 

Wannest regards, 

Jeff 

SPLS Email, Nov. 2015 

(PX04567-002) 

IUGIILY CONVIDENTIAL SPLS _ 4892334 
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~'·1J Large Busine~s Customers C~nsider Staples and Office 
.. ?~/ Depot as the1r Two Best Cho1ces 

• Only One National 828 Would Remain if Staples- Depot Merger Allowed 
Staples- $24B revenue 
Office Depot- S12B revenue 

W8 Mason - $1.36 rev./ Northeast. FL. fl 
HiTouch/MyOfficeProducts- $290M rev. I murtfp fe states 

12 others with $50-lOOM rev., Hmited service areas 

HealthTrust Presentation, 
2015 (PX 07071-004} 

- .O'f"~D<!9ot-$U8 t nu 
- WB M.uon ~1.38 rev. I «orthNst. fl,(L 
- H•Toucfi/MvOfftcf' •rodU<ls - $290M rev I muft pfc states 
- 12 other~ w ttl $SO-:lOOM re-..,l•m ttd ~rvice art'cU 

• largest Whofesafe 01strrbutors Coufd Afso Suffer Under Merger 
- UnltreSrauonf'r!. - :!)SIJ+ rev - M•tnedw•tfiSUo'es 
- SP RKhards • $18 rtN. / a d1V1\ion o( Genu ne l'arts ... Al•cned with Oepot 

7 
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~'·1J Large Busine~s Customers C~nsider Staples and Office 
.. ?~/ Depot as the1r Two Best Cho1ces 

-..1 .. ~ AJ .,,_... ... _, IIAA• .... t ...... .-'1 .. 1-11'4 

0'~~·~'1-IOW 

~--- ...... MAIDt..... f....,..,_.. 
t.....a ..... twt.* ... w- .......... c..rr""""-' ... M.M -... 

141 ~~ .... ,,_.....,.... ........~t'Wiftlrt ,.._. .......... ~"--rt 
-~ l.,..., ..... ...,.,.#f!'·~ 'OC~ ()No ~ ...... "".CIO'IF.IC\~,...,_OIV:IIIIt~QI-

A8. Sourcing and Negotiat ion Process Recap: Negot iated renewal agreement with Staples benchmarkin st proposal from 
procurement consortium Corporate United (Office Depot). Note: Only two B2B providers, Staples and Office Depot, are left i 
the Office Supplies space since the merger of Office Depot and OfficeMax. In Dec 2014, Staples announced plans to acquire 
Office Depot. 

_._, ·-.__........_. 
•• 

Large Customer Supplier Selection & 
Authorization Form, Jun. 2015 
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~'·1J Large Busine~s Customers C~nsider Staples and Office 
.. ?~/ Depot as the1r Two Best Cho1ces 

......... 

tot-n - A.syov kr<Ow, .-~~J' P'lm.;(V "<o,..,~Qt"' t$Q!{KC:..Qs9QJ/~thoush thisb '" ftv-" Nith th¢ annQI.I~•nt: 

of the accuts.itio., of OreDOC/Max bv Staofes. tt i$ our ODif'lion thit ttlis merger will not go ttlroueh ~ltho\igtl tl!ere hils 
been .$0me lUiC~lion it may p~ thG tin-e. 0uf oontCI'"I'fii"th .,~~ u~le conp3n'( would clifii'Wite Dry.snd all true 

totnc)tciton 1n tbtbushtis·to-busintss cist'ibution marbt That said, thert afe alernttiVts t-ut t~ woold be verv 
t~rs<lmetomt~nage. 

John- As you know, Staples' primary "competitor" is Office Depot/Max although this is in flux w ith the announcement 

of the acquisition of Depot/ Max by Staples. It is our opinion that t his merger will not go through, although there has 

been some suggestion it may pass this t ime. Our concern iSfllat the single company would eliminate any and all t rue 

competition in the 6usiness-to-6usiness distri6ution mar l<et. That said, here are alternat ives out they would be very 

cumbersome to manage. 

The B2B Office Products landscape takes the following form: 

Stand-alone distr ioutors tnat ouy di rect f rom manufacturer and ship to mult1p e corporat e locati ons next ous1ness day-

1.) Sta ples 2.) Office Depot/Max 

CONF10ENTI,._ - FTC v. S-. Int. Me 01fce Clei)OO. IOC .. 
cas. No 11~-02115,.£GS(OOC) 

F'X7301-00I Large Customer Email, 
Jun. 2015 {PX07301-001) 

9 
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(i.il Large Busine~s Customers C~nsider Staples and Office 
'-;~~/ Depot as the1r Two Best Cho1ces 

Status Update - Office Supplies 

$C::IM....... ... ......... ,...,.., b<Qng $~ 

JOMT\11\ot~~a ~lit~ 

r.o.ms....,.,~~ 11.c.~ ... P~ 

~<Mrll·...._-~ ....... b)o~afg~Mgbe ...-.1 hln~.-o ... 
fiiii~M~~ ,.. .. ~.OOI'I~of-cual 
.... ...0 tcr'9l' *"-.-ot9 ...... ""'""'-"0 ~ 

~•-c ... 

OfriOOO~JS~~mer,jef~ 
deeretieo~•-.o.oOI• PO.., ~Ilf'<tflll Sa'\IOS 212711$ 
re ..... llrleelltmlliiNtw•ol a Rf:P 

Office Depot I Staples proposed merger significantly 
decreases the likelihood of a positive target pricing 
response since it limits the threat of a RFP 

I 
y 

y 

Santos 

-
t0Q1'1~ 

11114'1. 

lo"l7i1' 

212111S 

111&fiS 2127fU 

11'30'15 ,..., 

2/27/15 y 

Large Customer Indirect Sourcing 
Update, Feb. 2015 (PX07002-010) 
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~· Staples and Office Depot Compete Fiercely Against 
-~ Each Other 

··./.~ .. ~~:~~!.\~ .... .---

Clnt l~sutJh:-ft'l~lkb~•cfth:discyuto:alh:d"'rtb~ll~-fll 

~:~!!!IIIIW=~~:':"'tr.~~:c~~=~~=~~~::,:U) t\Crui ;•C:fiiOiwo~~'ICIIIIllo,kl~4cci~~w4o t..ll!OI~V•I~~fC1 o>e4 11101 thd ~to•o ~~t•~ 
I~ tl(.~ \ 'Cdim n d \>t ['(:l(C'r..<d \~(II Ct.P'£"•~4 I<)()CIItn 

1 - rf·..-n!Cd n-c:un ll'\h:: l:tUioln:::'ltQ:SI-ylles"~'M~f•llJil!•'i ""'lM:w~llki....,I'ICI•• 

;,.::-~\•CID1rlt'SCICW~tl)fllii::OIIli8\Ct\ klvaNatld~t.~ d*IIOI"UitbtbtQOCiii. 

l 1'•-..i:td~cn·•~trb.;rlftinttfrb "'"~~arl'l rr::.lht<~lll"ll'l! ,.;fr:o cti'h nt>•l •~11 r;m~• If ..,cxdeu w 
lkfti'-Ji t"'!~ I\\C!\'i:"lilbl~""Cltlll!~fiOII!,.lltc' lur.,IJCikblllll~":.\11 

' ·I JUI:l:!KU.\d.llratth:.11\. li!.U '~'-' 1h:l 01 ( ldC b~lllf 1'1~111 ~~:ull•; S".W.. '" ~ 1;;! lb.. OUIOlp. llt.i llO"'"" 

:~:'!.!~~::.::.:·::~~~~'t;~~~~~;:o':.'!:· ;-~~rn;:~ ~~~:.~J~;:[~~:~:.t~•:: ,,.. 
i f " ,!r!. 'I.CI\ C:Ddl f'A l-'ltdn!)l:l!-.:dH.ll!ll;;tf~•boo~tv lk .. l~lf'C'!IPb-s"''Otl\d "'-~ ituOiiJIJ.- b'll 
nu~ 5Jlt •fllln•.cd 1"' 1h.~ ~~·u to!d11.,; plk:1.g 'c•-1\IO )~ 

~~~!.:'=~l>~;"-n-llt•.,o-ffi:..,l e~ua!J irttrl~«::"~oth:r.:t•l"'""h~ro 

li s is a hard loss as we have been working_on the rfp for 12 months now. We have in place al~ar contract and 
· n the 'ear of the contract . taples olleied a age amount o:Ltuo11ey to ~Ybich.JoiCed--att...RE.B . After 
the RFP was completed in ~we 1vere a·warded tl1e contracts once again for l years. ln- ve 
vere told a second time tha~1.me back wirh more money and \\e were un-awarded the contm..::t a se..::ond 
imc. Tom stmggling with the concept that Staples could be - lower then Offic.c Depot. 

.Joftl' T tan~r 
Vlt:•l>r+s~n~. f..o;)rt_"\~dc;.an Flt>l4 SoliN 
1'f&lJ1'1mb4'4J>.' ..,.- r.,,.:.~."-tlW 
Foo-t ;..,?'th r, 7tJ•5!: 
T ·~~-4~1'.&"9!\ <44M 
•• ~~- .~~(.,Qo)) 

(. • '-J'i HH:,ilf1t 
loh l totltkrtc!'kz>!eoot.<-a-n 

HICHLVCONFIO£tJriAL OOP-OMX·rTC.Ot07419t 

PX001*002 Internal ODP Email, Oct. 
2013 (PXOSlSS-002) 

11 
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~· Staples and Office Depot Compete Fiercely Against 
-~ Each Other 

··./.~ .. ~~:~~!.\~ .... .---

Challenges 

• Staples Merger 

,..., Aggressive$$ Offers From Staples- Creating Losses 

ODP Business Review, Aug. 
2015 {PX05437-008) 

Price and Invoice Issue 
• Loss of Sales 

• ODN Resources Umlted I Team Looking to Migrate Accounts 

• Team Concerned About-& Replacement Options 

12 
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~· Staples and Office Depot Compete Fiercely Against 
-~ Each Other 

··./.~--~~:~~!.\~.-------

,_. .... , 
TO< .. .,... 
-OrPn"Mn~._ 
From•He-1foth.Tom 

•uot"" Grllo(Y'')! .:c~a"''•ltlllc;;upltl(..UI<TI' 
'N.cl•eoic.ty, \11a')'06. 201S 7.117 PM 
Helsooth Tom 
-.t. rre1 

Stnt; Wtiht$dil)', MOly06, lOU 4 :(1, "-4 

!~~~r Gr; g &r 

,.o" ~ ... S, 2015, ~ 40711M. t uswlt.. Gr81101V ~GrtJPY.RM&yt@Sta.QM,,cm..-wrobt; 
> 

''""' > 

;~==~:.Pf=:~~££or:~·.:..co::l~~~~~~c~i~~ s~ nqnntucnl ~offt<t.,,. 

> In order to keep this away from Office Depot, I believe we should i nvest~asis poi~argin to be used to 
sharpen our pencil on some high visibility items. This will take us from a - A.P. to ~A.P. I know it's a 
significant investment but if it goes to a formal RFP involving Depot it could end up costing us a lot more. 

SPLS_On6S32 

Internal SPLS Email, May 
2015 (PX04294-001) 

13 
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~· Staples and Office Depot Compete Fiercely Against 
-~ Each Other 

··./.~ .. ~~:~~!.\~ .... .---

Re: Pllone cal dieo~alon I8QU88t 

Tr. 

Talked to Hany yeste rday moving their supplies over to Staples. They will be givin g notice to 
e:-.:tellsion they just signed . as much ti111e as possib le and delay to at least Q 4 - he said that ·would be 

~--~~~--~~ 

is not a shock -just that they want to move faster. .. We took a ton of business from Staples over last couple of weeks. so this 
be a little retaliation .. . 

I~Mtlo,Ooe fti.SIIOM lllf1&SIM1otl!'le i)IS'Ihl0d1111S blrytoCI!dtt,p ..... f'OU. ~t!Wt ""'tEa~ aaf ........ 
~=rc~===fl'l'l!biOWr"--lloen.,.cu""'C;t11M••I.,_IOr•.,lcltcalltoO!It<ft~,opc,. 

Thenkyou, 

H.-ry Smith 
VP · &on- Uen~ter 
S*Prf'1 Cl'lai'l Lbnag•nnl 
Un.Jd W \nuN 1(1 F"' H"i' 

HIGHLY C~FUJENTIA.l 

PX05258-00I Internal ODP Email, Jul. 

2015 {PXOS258-001) 

14 
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~· Staples and Office Depot Compete Fiercely Against 
-~ Each Other 

··./.~--~~:~~!.\~ .... .---

This is in r~gards to a 7 Million opportunity wh~r~ w~ are in a dog fight with Depot. We cu rr~ntly have 
$1 M illion and stand to gain $6 Million due to - s t:~cquisition otlll Depot {M <lx) has the former 
. piece of business. 

You approved us going in at about ~dvantage. 

We have an internal coach who is telling us we can likely secure this with an additional - volume 
rebate taKi ng the Advanti::lge to .. Th!:! SAL has known th i !l: - cuntac:t for many years and feels 
he is shooting us straight. I think it's the right move as the customer likely thinks it's simpler to go w ith 
Depot (Max) as they have the lion's share, so less business to implement. I think we've outsold Depot 
(Max), but unfortunately, the committee making the decision is being led by a Ill guy who is extremely 
ha rd cost driven. 

Will you approve the additional . Vo lume Rebate and t he new Advantage otllll' I believe they are 
nearing a d~cision so would like to not wait for Friday's Counci l. 

J'll approve this. But ODP is getting cheaper by the week. 

Internal SPLS Email, Feb. 

2015 (PX04064-001) 15 



Case 1:15-cv-02115-EGS   Document 286-1   Filed 03/21/16   Page 16 of 38

~:IJ S~ap~es and Office Depot Closest Competitors in 
· :(:~~~ .. ~,; · B1dd1ng Events 

Bidder Appearances: Consumable Office Supplies Opportunities 
Fortune 100 Customers, 2012-2015 

STAPlES 

100% 
Office DEPOT. 

OfficeMax· 

90% 

8% 

Total Appearances 

Source: Shapiro Reply Rpt . at Ex. R7 A 

STAPlES 

58% 
Office DEPOT 

OfficelV[ax· 

39% 

..... 0~ w ~·--· .... ---
0% 

Appearances as Winner 

16 
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~'·1J Staples '!"as Office Depot's and OfficeMax's Closest 
.. ?~/ Compet1tor Before the 2013 Merger 

Office Depot and Office Max represented to the FTC that they 
were NOT each other's closest competitor 

Other B2B Suppliers are Frequently Identified as 
Winning >$1M Accounts From Office Depot 
and OfficeMax 

ODP Bid History (n=9) 

33% 

OOP WLR Records (n:109) 

Other B2B Suppliers Are Identified 
as Winners in 17% • 22% of l osses 

OMX Hunte<s (n=65) 

Other B2B Won 

Office Max Won 

• Oftlce Depot Won 

• Staples Won 

SC!L~tn$:orlf lb:l HJYINY, NIN); OM:< Hmttrs.dJia.2008-t3:(H) I• 
Wlll fl.oni/~<l.~w. . lOC"l·U. 

Nota: ''Otl~mtl"lncllt•JO ll~,t~l cn- .;r.oor~otw.'l' 026S11~piktf "'(ill. V\llttl 
"' "'t"p~ wi ... n("r~~ ovt~ ~d,wir'. u apportiont4 MlOfl; wm.:-n cqut'ill)'. 

ODP & OMX Presentation 
to FTC, Sep. 2013 
{PX0001-021-022) 

PX0001.Q21 

Other B2B Suppliers are Frequently Identified as 
Incumbents for Acco unts >$1M Won by 
Office Depot and O fficeMax 

ODP Bld History (n:31) 

OOP WLR Rocords (n=158) 

Other B2B Suppliers Are Identified 
as Incumbents in 13% - 20% of Wins 

OMX Hunters (n=214) 
Other 628 I ncumbent 

Office Max Incumbent 

• ONice Depot Incumbent 

• Staples Incumbent 

~f\:'l!t:(JI), I:Stl HJW»)', l<! l.l· l3. OMX H\Jnl~l'tdl li1. 20015-ll:OOP 
Wlftl~f~, ~u .. 2001-12. 
Notes: "'lloco·Rll"u..:IJ .. .,.Q !t.l ""~~~.tfro•.....-c Ot~ Bl&Suppl~m~ wtno u~ 
•~-"":'on! \\f!o.on ...,oliJ>I('i"oN171b<.!nls~ li!..tt<\.~kap~oN:I lln"ll"$ 
mo:unbml5tqUillly 

PX0001-022 

17 
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~:IJ The FTC Ha~ a High Likelihood of Succeeding 
· :(:~~~ .. ~,; · on the Mer1ts 

1. Plaintiffs' Prima Facie Case 
The Relevant Product Market is the Sale and Distribution of Consumable 
Office Supplies to Large Business Customers 

The Relevant Geographic Market is the United States 

The Merger Would Create Extraordinarily High Market Shares and 
Concentration 

Extensive Evidence Corroborates the Presumption 

2. Defendants Fail to Rebut the Presumption 
Purported 11Leakage" Does Not Rebut the Presumption 

The Commission's 2013 Statement Does Not Rebut the Presumption 

Entry and Expansion Would Not Be Timely, Likely, or Sufficient 

The Proposed 11Fix" Is an Insufficient Remedy 

The Claimed Efficiencies Are Not Verifiable or Merger Specific 

18 
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~- Plaintiffs Will Prove Their Prima Facie Case 
·· .. /.~--~~:~~!.\~ .... .---

• The Relevant Product Market is the Sale and Distribution of 
Consumable Office Supplies to Large Business Customers in the 
United States 

Cluster Market: group of products with largely the same competitive 
conditions, clustered together for analytical convenience 

Targeted Customers: large business customers would be vulnerable to 
prices increases post-merger 

• Geographic Market is the United States 

Defendants' economic expert agrees 

19 
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/'11\ Large Business Customers Are Distinct and 
\i~ Negotiate Individualized Pricing and Terms 

Customer Profiles and Behaviors (Private Sector) 

<$24K Low sophistication, responds to promotions/gifts. SMB 

....... ----------.--------------------------------
$24 • 75K Price conscious, focuses on small core with overall value. SMB .__ _______ .....~ _______________________________ _ 

$75 ·1 50K Centralized decisions, de-centralized purchasing (disconnect of perceived value). SMB 

....... ---------,-------------------------------· 
$150 • 250K Fairly sophisticated buying process, expectations for cost savings. SMB .__ _______ .....~ _______________________________ _ 

250 - 500K 

$500K ·1M 

More sophisticated processes, central ized purchasing, approval vendor 

Formal RFPs, central ized purchasing, approval processe-s awareness and desire for 
up front money/conversion incentives & rebates. Large: 

....._ _______ ...... _______________ ---------------· 
>$1M 

GPOs 

ODP Pricing Strategy -Winning 
Solutions Presentation, Mar. 
2014 (PX05183-018} 

Sophisticated sourcing and buying with formal RFis/RFPs sensitive to cost of change, 
expectation of conversion incentives and rebates. Global 

Aggre~urchasing defined 
GPO=--Buying Group 

5 

ODP-OMX-FTC-01537818 

revenue-share rebates. 

Office DEPOT. 

PX05183-018 
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~,·~J Large Business Cu~tom~rs Require Online, Customized 
·~~ .. Catalogs, Integration w1th Customer's IT System 

PROCUREMENT OF OFFICE SUPPLIF"~~-~~­
Rt::QUEST FOR PROPOSAL (RFP) 

HIGHLY CONFIDENTIAL 

ROIIIO••h ,,_Be Rocontd B) 
~r18,l81~ 

Large Customer RFP, Sept. 
2015 (PX04783-010) 

Supplier muM ba\c an e:..isling. full~ opcrational lnt- - - ommcrce website (the "Website") capable or 
acccpt111g aud proccs>llll! ord..:r> plalcd b~ dcoignaiC'< ocrs. Tile Wcb>ilc >hall be hooted. opera led and 
mnintmncd by t11c Supplier and m Supplier; wlc cost nnd cx-pcn~c . Addthonlll rcqmrcmcnt~ rcgnrdmg the Wcbsnc 
arc: 

L The W~b.ite tuU>tl:outaiu ouh- pro,cd uwuul'.tllun:r> product> wdudiu~. butuotltuuh:J to. 
tho--.: contamcd 111 I ~lubn A 

ii. All ICSt!!IlatcdnOll-uppro,ed product c.IIC!!Ortcs and or spccilic 1 ems wnllm n spccilic 
· tcgory, must be able to t>c blocked lrom \1C\\ mg and purchnse on the \\ cbslle 

Hi. Supplier is expmed to make updates to the Website requested by ll'ithin one ( l ) business dny to 
tltc c."'tcnt pruclical. Auy Supplkr-inniatcd chaugc; (i.e. fuuc1ionalily updates or scheduled rnuiutcuancc 
mtcrvals} to the c-commcrcc site mtt~t be commumcatcd to the •urchasmg Administrator. 

IV. The ~urcltltl>illg A.d 111111 WJIUr IIIU~t be able IU CUIIIIJklcl~ lllallil)tC lltl- U>O.:r ba~.: 
i lll ~ratnht) 1o add cklctc 1~-c" update n<;er acconnl mlom1alron meludmg. but not hmllcd 10 

cdinng user information. apprO\'lll hmits. ship· to addresses. oddrtional approvcrs. charge codes. etc. 

v \ 'J iidared n~T'i ~halllm e the alit Iii~ to create modi~ an<l S.l\ e ordc~ lhat are eleclronically routed for 
apprO\·ol 

v i. The Website ;I 
determined 

SPLB_49&6148 

iudh idual order routing aud au approval hicrarl"ll) fur each u~cr a~ 
~nch :tpproval hierarchy ~hall provide lbr a minimum of three (1) order 

21 
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~·) Large. Business Customers Have Demanding Delivery 
·~/ Requirements 

.------------------tiOrcler Proc~\ing: 
Ordc~ DIU) be created and subnuucd b} dcsignutcd uscn &om cach- dnt iute via Suppliers Website or 
from time to time. - may submit Purchase Orders via ewail or fux lor Jiililllmeut by Supplier. ~o verbal 
or phone orders arc to be pcnmttcd I:ach~lllilmtc ma) have separate and dtsunct rc:quircJncnt:s lo 
luUHi thc order ~clall your comp~to lllcllitruc tile ordc:nng process by pro,iding lhc Jollowmg 
scrv1c<.'S. (Note: --~ \dll not ~tccept cJ~tr.l churgcs for orders de i~tnutcd as "ru~h"). 

PROC REMENT OF OFFICE UP 
REQUEST FOR PROPOSAL 

ROifiO•• .. ~laot Be Roc:n'ed 83 
Sqtt .. bcor 18, 181~ 

Large Customer RFP, Sept. 
2015 (PX04783-011-012) 

1. he Suppher nu"t be .ahlc to procc~, order \t.lt n~ upd.uc-;. ~hipment mfoml;lllon and new order, w11h111 h\Q 

1:: t hours unng nonna l 6usmcss ours. 

iL The Supplier is C'l:pce:tcd to pro\'idc toll free phone suppon dur.ng nonnal business hours. 

iii . Next D:ay dehYCJ! 1s rcqmred tor orders placed by 5pm in tho nme zone of the :affiJj:ue plnch1g the order. 

iv. Stille if)'Oil have any limitation (geographical or otllm1 ise) on your ability to meetth15 SLA ""Y'' here in 
the continental United States. 

\ ', amc da' deli1 eJ') capabilllles 1or .:mergenc}' requireuJCuts 

lnd11idull orders must be pack:u.:cd and addressed for deli, en to a spccit1c person. 

o tailgate or cnrb~1dc dch,·cncs w1ll be pcrmll'cd. Sh1pmcntmust am1c at dcstin.1110n wllh proper cqn•pmcntto 
Q.lilke dell ·cr. lll51dc customers blllldm •. Unless other arr:mgcmcnts lla'c been made. delt1cncs 11ill be accepted 
Monday- Friday, 9:00a.m.-4:00 p.ru. (iu the ti111c LOn e oftlic .1ffili.ue placinp. the order) only. Supplier ~hall 
notify the primary contact at~hould <lilY del<~ys occur. rh- tser placing the order w1ll ha,·e 
lhc to cancel the order if they are unable to acccpl lhe dcta:. All dclh"Cries shaH be FOB Destination 

frd~ht Pai~r il1:111:o witli hiuucu tkfc\:t) 01 ilcllfi tbat uu uu, m~:t·t )j)!XifintlluL~. 

mlc ro aU products shall pass to- upon acceptance and dclh·cry at the dcstgnatcd dchvcry pomr. Dcscnbc 
any rccellt enhancements to }Oltr deli\ cry service. 

SPLS_49Ul48 
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~'·); La~~e Business Cu~tomers Require Individualized 
.. ?~i Pr1c1ng and lncent1ves 

PROC REMENT OF OFFICE UP PLI ES 
REQUEST FOR PROPOSAL (RFP) 

Large Customer RFP, Sept. 
2015 (PX04783-013) 

o. Puvancnt Term~ & lnccnthc'l: 
a) L:tr~r Online Order Cn.>dh. Respondent shall provide a two percem (2°o) credil applied at lhe time of 
proccssmg for .my smglc order placed via Respondcnrs E-<:ommcrcc platform totaling over '!1100.00, which credit 
wt11 be shown on the origmnl invoice. 

b) Prompt Pny Oi,count~ 
mn e with ill ten (1 0) ctllcndar dn~s of 
not receive u Prompt Puymcm Discount 
or w1th cash al Respondents retail tore5 

receive a two percent C2%) prompt payment discount~ 
receipt of invoice ( .. Prompt Pay Discount·-). --will 

payments made b ·- ith a procurement. debit. or credit curd. 
Paymem temls will be two percent (2n-'o) 10, net -15 dny-. 

c) Aunu:al Purch<N.' \ ulumc Rchatc. During I he l1 titial Tenn ( t>\CI\'c ( I:!) months) bcgim~Oectivc 

l.b tc ot 1hc rc"nltmg ngrccmcnt .1nd tor nny :mel c.1ch Rcncwnl Term(") (each :1 ~I cnn"), i f--net annnnl 
purchase toLnJ exceeds the Annual Spend milestones in the following. table ror a Tcm1. Lhen Respondcm shall 
according!~ provide an Annual Purchase Volume Rebate to- alcillaLcd aL lhc percentage lbtcd in lhc 
lb iiO\\<ing Ju\Jic A "Purcha_-.c" ml!ans a Product ortlcred IJ} and tlc lhcrcd to- duling a Term, c>.cluding 
31l~ Product that is returned to Respondent. Purcha e price for ~~ Product shall be net any manufac turer rebates. 
inc~:ntivc), etc. l11c Annual Spcod a111ounll> shal l rc~l at llll' end of each Term and Lhc Annual Purcha c Volume 
Rebate shall be calculalcd and paid 110 later thanlourtccn ( l4) calendar days after 1he end ofcoch rcm1 (the 

SPLS_49Ul48 
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~- Plaintiffs Will Prove Their Prima Facie Case 
·· .. /.~--~~:~~!.\~ .... .---

• The Merger Would Create Extraordinarily High Market Shares 
and Concentration 

- Staples and Office Depot combined would control 79% of the 
relevant market 

- Post-merger market would be highly concentrated 

24 
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~'·); Courts Have Routinely _Enjoined Mergers with Shares 
.. ?~i Far Lower Than Those 1n the Present Case 

Case Combined Share HHIIncrease 
Post -M erger 

Holding 
HHI 

Phila. Nat'l Bank 30% 
(S. Ct. 1963) 

N/ A N/ A Enjoined 

PPG Industries 53% 
{O.O.C. 1986) 

1,352 3,295 Enjoined 

Cardinal Healt h 37.2% 
1,431 3,079 Enjoined 

{O.O.C. 1998) 39.9% 

Swedish Match 60% 1,514 4,733 Enjoined 
{O.O.C. 2000) 

Heinz 32.8% 510 5,285 Enjoined 
{D.C. Cir. 2001) 

CCC Holdings 70% 2,035 5,685 
Enjoined 

{O.O.C. 2009) 65% 545 5,460 

H&R Block 28.4% 400 4,691 Enjoined 
{O.O.C. 2011) 

Sysco/US Foods 75% 2,800 5,836 Enjoined 
{O.O.C. 2015) 

Combined Staples/Office Depot 79% 2,994 6,265 TBD 
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~- The Defendants Cannot Rebut the Presumption 
·· .. /.~--~~:~~!.\~ .... .---

• Purported "Leakage" Does Not Rebut the Presumption 

• The Commission's 2013 Statement Does Not Rebut the 
Presumption 

• Entry and Expansion Would Not Be Timely, Likely, or Sufficient 
Existing alternative vendors are not meaningful competitors for large 
business customers 

Entry or expansion by regional and local suppliers or consortia is unlikely 

Expansion by Amazon is unlikely anytime soon 

• The Proposed "Fix" Is an Insufficient Remedy 

• The Claimed Efficiencies Are Not Verifiable or Merger Specific 

26 
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~- Purported ''Leakage" Does Not Rebut the Presumption 
·· .. /.~--~~:~~!.\~ .... .---

• Contracts are important to customers 
Customers invest significant resources 

Office supplies vendors invest significant resources 

• Contracts include monetary incentives to incent customers to 
buy on the contract 

27 
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~:IJ The Commissi.on's 2013 Statement Does Not Rebut 
· :(:~~~ .. ~,; · the Presumption 

• Staples was Office Depot's and Office Max's closest competitor 
before the 2013 merger 

• In 2013, large business customers were neutral or even in favor 
of the Office Depot/Office Max merger 

" ... there was little concern from contract customers about the proposed 
merger, and even the largest customers believe the merger would be 
either pro competitive or competitively neutral." 

• Competitive alternatives today cannot replace the competition 
lost in this deal 

In 2013, the Commission found" ... the parties will continue to face 
strong competition for [large contract] customers from Staples and a host 
of non-OSS competitors, such as W.B. Mason Co., Inc." 

The presence of Staples was critical. The Commission did not consider 
whether other alternatives could restrain a combined Staples/Office 
Depot 

Source: Statement of t he Fed. Trade Comm'n Concerning the Proposed Merger of Office Depot, Inc. and OfficeMax, Inc. FTC File No. 
131-0104 (Nov. 1, 2013) 
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~· Entr~ _and Expansion Would Not Be Timely, Likely, or 
-~ Suff1c1ent 

··./.~ .. ~~:~~!.\~ .... .---

Consumable Office Supplies Market Shares 
Fortune 100 Customers,2014 

Staples ..................................................... 47.3% 
Office Depot ..................................... 31.7% 

Veritiv-Unisource-Xpedx 5.2% 
Georgia Pacific • 1.6% 

Domtar • 0.8% 
Lindenmeyr 

American Product Distributors 
Nelmar 

Uline 
Runco 

Grainger 
Amazon 

Xerox 
Coin-Tainer 

Arctic Office 
Whitlock Business Systems 

Taylor Cotporation 
W.B. Mason 

Gestion d'achats RAM 
Miller Office 

Industries For The Blind 
Office Essentials 

RR Donnelley 
Facsimile Paper Connection 

International Paper 
Other - Specified Suppliers 

Other - Supplier Not Specified 
Unreported Leakage Adjustment 

0.5% 
0.4% 
0.4% 
0.4% 
0.3% 
0.3% 
0.3% 
0.3% 
0.2% 
0.2% 
0.2% 
0.2% 
0.2% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
0.1% 
.... 4.5% 
- 2.3% 
- 2.2% 

Sources: Exhibit R1B, Shapiro Reply Report. 

30 



Case 1:15-cv-02115-EGS   Document 286-1   Filed 03/21/16   Page 31 of 38

~:IJ Exp~~sion by Amazon Will Not Be Timely, Likely, or 
<(:~~~ .. ~,; · Suff1c1ent 

- ·- .... ·-·-~ _.,_ --------- ,_--
"' &owning BX100 Grlpnotch Bell BX Belt Section. 101.8 Pitch Length 

$3 7.18 & Free Tw~Oay Shipping on orders over $49. Deta Is 

,..._.._ .. _.., 

-·-...,.,u~·-•-"""o:raaOrwoe:lw...._•~lliiD 
_...., ~')I --------- ~ -~·· _.......,.. a.a-
-~~-

o..lo ItO-
c.--

Oo----.~ 

~~ 

,.,~ --I.Hf'IIC<lo* 

U'C 

At'naUirl I« Bu$111CSS 
&wol ...... -.8411 spenor.g­....... ~-.o.·-.-

101.4-

lllt100 

Ill! EM-
:101\1101 

_.. 

--... -· -U.· ~ 
BUSlNESSSOLLJ110NS ·~ 

u- IJ G 

OW" 1 : 

-·CIPI 

-·-o. ----S3 _, 

•"!0-­..... .... 
$.31 70 ·--­-... --
•--..-w•• 
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~:IJ L~rge Busi~ess Customers Do Not View Amazon as a 
<(:~~~ .. ~,; · V1able Opt1on 

)UnM<Jry 

Jhere ar~ no nSICM'd acoount man.ce~ or p~rsonnel for bus ness accoonb. the d ie<rts obtai~ 
senke~c.oll4 l toOilforcwtomer scwvlce ( l &GG.-4K-2l400) 

Thll t.l .,t t!o\Cit ..... ubfJutiWlll• fw PrOR• M.lr~ll; u•.nlc1J,, <h.ns,u~ •~ol.lbtb.Unt~ dltrw•m ;»ph.., 

~'~irntn' ourthallnt 10le5 ~~rt ""fthod\, ~ pq;b"hi,. a.\.~d ¥"01Jn'!<" for \l!oe wifh up to 
300buyfrs 

P~<nern att made tiHOUQh credittard ~ned to f..lehaCCOJnt or a (1edllln• esublkhed !lAth 
Amuoo 

~ ~ currcn1 qwntitylimit:s piKed on prodt.~ttJ that carMIO\ be OYtrrictkn,,hc- •IT'OIIftt ~ 

U~n'IOt f.llceed the I• mit dlif"'nt a ro II"' I d~f per100 

Qe.JWeryk th'OUfh: Atn.uon Crutlet, UPS 0 1 USPS 

Ordtrin& tr~ for i~or41tred thit aJf fulil tdby Am~lOrl ·th.-.: can be trad:td viol tht AtNzon 
platfOfm_ kJ 1tems p.w~ throuchAmuonbut,are supplu!d IIV a): • p.lrty.the ordennl pt!OOf\ 

w•l n-dtDmnuct d~ 1,. p;~ry t~l.w fa- tr.addnelnform:.ae~n,,.h.rnli', :w'ld:.a~ product '"..-_ 

lheAm3lOn 6u$it'IC'$$ 10 sustnc;s cxoaratn lsc:onti-null'l& tocha~ge; u t~~rrert fo·m dOcs t>Ot 
ert)lidr.-fn~,.\ f(i"!.u, .. r,ff'l(t'iU >- illC'OJm\ f h,. v11r n1 jlt()ir;tm rr-qu IM lhf' (\.j"IOI'I"f" 1(1 

~.Jr.aeea'l uceuor tlte program; \Mr ~·es. l)iJVrnenn. di\venes. etc.J 

The Amazon Business to Business program is continuing to change; its current form does not 
provide efficiencies for large corporate accou nts. The current program requires the customer to 
manage all facets of the program; user profi les, payments, deliveries, etc ... 

The current program is strictly an online service with no customer contact , unless there is an issue. 

Fifth Third Bank Internal Report 
(PX07155-001) 

PX07155-001 
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~- The Proposed ''Fix" Is Insufficient as a Remedy 
·· .. /.~--~~:~~!.\~ .... .---

Capabilities Assessment: Summary 

With this transaction, Essendant will have all the necessary elements to 
Fully Develop a World Class Enterprise Account Solution 

Ca(2abilit~ 

Fulfillment Platform 

Inventory 

Marketing 

Merchandising/COGS 

Last Mile (Courier) 

Sales, Care & Shared Services 

eCommerce 

E SSENDANT"' 
Essendant Presentation to 
FTC (PX07017-022) 

Current 
Capability 

-e 
-a 
() 

~ 
~ 

Capability Future 
Enabled by Steady 
Transaction State 

0 -0 e 
0 -
~ -ct e 
-- e 
~ -Iii ·~.n:~~ 

PX07017-022 
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~- The Proposed ''Fix" Is Insufficient as a Remedy 
·· .. /.~ .. ~~:~~!.\~ .... .---

Timeline: Transition Plan 

0 4, 2015 

I 
Asset Purchase 
Agreement and 

Transition 
Services 

Agreement 
signed 

Pre-Merger 
Cross­

Organizational 
Team 

Collaborative 
Solution Build as 
Prep for Day 1 

151 Half 2016 

I 
FTC 

Acceptance 
of Consent 

Staples/Depot 
Merger closes 

Staples' 
Divestiture to 

Essendant 
closes 

ESSENDANT~ 
Essendant Presentation to 
FTC (PX07068-002) 

Day 1 2nd Half 2016 

I 
Day 1 Essendant 
Begins: 
- Enabling sales to 

Enterprise Accounts 

Essendant 
takes over 

Order 
Fulfillment 

PricingfBidding (closing+ 
new opportunities 3-4 months) 
Managing New 
Account Set-Up, 
Credit, and Contract 
Terms Implementation 

Essendant leverages 
dedicated team for 
Day 1 activities and 

Staples/Depot 
infrastructure for 

balance of Portfolio 

2017 -

I 
Essendant ­
converting Tier 1 

Resellers and End­
Consumers to 

Essendant platform 
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/'·;~Significant Portions of Claimed Efficiencies Are Not 
\l~Cognizable, Because Not Merger-Specific and Not Verifiable 

·· .. /.~--~~:~~!.\~ .... .---

• "Extraordinary efficiencies" would be required to salvage an 
otherwise anti competitive merger. FTc v. HJ Heinz co., 246 F. 3d 7os, 72o (o.c. 

Cir. 2001) 

• To be credited, efficiencies must be merger-specific and 
verifiable. 

Savings would not be realized without the merger. 

Specifics verifiable by independent source. 

• Defendants' efficiencies expert failed to assess merger 
specificity or verifiability of nearly 60% of the claimed $1 billion 
in efficiencies. 
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tf);\; Signi~icant Portions of Claimed Efficie~c.ies Are Not .. 
\~/ Cogmzable, Because Not Merger-Spec1f1c and Not Venf1abl 

"I think we announced a billion of net synergies, and 
those are divided into four or five different bucketed 
areas. Those are guesstimates ... " 

-I H Testimony of Staples CEO, Ron Sargent 
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~- Plaintiffs Will Prove Their Prima Facie Case 
·· .. /.~--~~:~~!.\~ .... .---

• The Relevant Product Market is the Sale and Distribution of 
Consumable Office Supplies to Large Business Customers in the 
United States 

• Geographic Market is the United States 

• The Merger Would Create Extraordinarily High Market Shares 
and Concentration 

• Extensive Evidence Corroborates the Presumption 
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• There are on I two real choices for customers. US or Them. 

SPLS Leadership Summit 
Presentation, Nov. 2013 
(PX04082-029) 

"""'--
PX04082-029 
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